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Boston  Mfg.  Co.  t.  Newton,  22  Pick.  23. .  696 

Boatwlck  T.  Atkins.  3  N.  T.  63   627 

Bonrg  T.  Brownell-Drews  Lumber  Co.  120 

La.  1009,  45  So.  072   510 

Bonme  V.  Sherrill,  14S  N.  C.  381.  118 

Am.   St.  B«p.  809,  65  S.  B. 

709  944 
Bom  T.  Damrilie.'tSa'vt.'  iVs.V.'.V.VboV^  601 
Bowdltcb  v.  Boston.  101  U.  8.  16,  26  L. 

ed.  980    868 

Bowca  T.  Hulford.  10  N.  J.  L.  230   288 

T.  Needles  Net.  Bank,  86  C.  C.  A. 

658.  94  Fed.  925   680 

T.  Needle*  NaL  Bank.  87  Fed.  480  680 
Bower  v.  Peate,  L.  B.  1  Q.  B.  Dir.  821. .  791 

793 

Bowers  t.  Hlsslsalppl  ft  B.  River  Boom 
Co.  78  man.  398.  79  Am.  St. 

Rep.  395,  81  N.  W.  208   2U9 

Bowman  t.  Batea,  2  Bibb,  47.  4  Am.  Dec. 

677    286 

T.  Metiger,  27  Or.  28.  89  Pac.  8, 

44  Pac.  1090    761 

T.  Wright.  65  Neb.  8«1,  91  N.  W. 

580.  92  N.  W.  680    1136 

Bojce  T.  Grundy,  3  Pet.  210.  T  L.  ed.  666  821 
Boyd  T.  Hitchcock.  20  Johns,  76,  11  Am. 

Dee.  247   1201.  1204 

T.  United  Statei.  116  V.  8.  616,  29 

L.  ad.  T46.  6  Sup.  Ct.  Rep.  624  464 

455 

Boydell  r.  Drummond.  2  Campb.  157....  666 
Boyle  T.  Northwestern  Mut.  Belief  Asao. 

95  Wis.  812,  70  N.  W.  351..  1016 

1017 

BracflTlUe  Coal  Co.  y.  People,  147  III.  «e. 

22  L.B.A.  340,  87  Am.  St.  Rep. 

206,  35  N.  E.  62   1076 

Brackett  t.  Lubke.  4  Allen,  138,  81  Am. 

Dec.  694    877 

Bradberry  v.  Kens.  6  J.  3.  Marsh.  446   1034 

Bradford  t.  McKlbben,  4  Bush,  545   857 

Bradford  Conatr.  Co.  r.  Hefllo.  88  MIsa. 

314,  12  L.B.A.(N.S.)  1040,  42 

So.  174    128 

Bradley,  Ex  parte,  7  Wall.  364.  19  L.  ed. 

214   694 

T.  Claudon,  46  III.  Apn.  326   260 

T.  Fisher,  18  Wall.  336,  20  L.  ed. 

646    693 

Brady  v.  Chicago  ft  G.  W.  B.  Co.  57  L.R.A. 

712.  52  C.  C.  A.  48.  114  Fed. 

100    880 

V.  Finn.    162  Mass.  260.   38  N.  B. 

506      09 

V.  State.  21  Tex.  Ann.  6.'59.  1  8. 

W.  462   r.36.  540.  641.  642 

Brady  Case.    See  Br.«dv  Statu. 
Brabken       Hlnnpapolls  ft  St.  L.  R.  Co. 

29  Minn.  41,  11  N.  W.  Ipi, ...  60p 
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Brannlgan  v.  Vnloa  Gold  Uln.  Co.  (C.  C) 

93  Fed.  164   865 

Bteen,  B«,  (Ner.)  17  L.B.A.(N.B.)  672. 

S3  Pac.  997   500 

Brem  t.  CovlDfcton,  104  N.  C.  589,  10  S. 

E.  706    943 

Brent  t.  Kimball,  60  111.  211,  14  Am.  Sep. 

85    434 

BMwer  T.  Black.  5  Okla.  57,  47  Pac  1080  626 

Brldeeford  v.  Barbour,  80  Ky.  529   1034 

BrlntOD'B  Appeal,  142  Pa.  511,  21  Atl.  978  425 
Bristol  T,  Wasblngton  County,  177  U.  S. 

133,  44  L.  ed.  701.  20  Sup. 

Ct.  Rep.  685   151 

Brltlah  Cast  Platu  Mfrs.  r.  Meredith,  4 

T.  R.  794    85S 

BrItlBli  Columbia  &  U.  I.  Spar,  Lumber  & 
SawUlll  Co.  V.  NetUesblp,  L. 

R.  3  C.  P.  509    1133 

Brtttalu  T.  Burnham,  0  Okla.  622.  60  Pac. 

241   315 

Brltton  V.  Supreme  Council,  R.  A.  46  N.  J. 

Eg.  102.  19  Am.  St  Bep.  376, 

18  Atl.  675    1090 

Brodtman  v.  Flnerty,  116  La.  1103,  41  So. 

829    1167 

Brotnage  t.  GeDoine,  1  BoUe  Rep.  368..  1133 
BroDsoa  v.  Klnzle,  1  How.  811,  11  L.  ed. 

143    824 

Brook  T.  Brook,  9  H.  L.  Cas.  193  803,  80? 

Brooks  r.  Austin,  95  N.  C.  474   873 

T.  Hartford,  61  Coon.  112,  23  Atl. 

697   1226,  1226 

T.    Western  U.  Teleg.  Co.  26  Utah, 

147,  72  Pac  499    640 

T.  White.  2  Met.  283,  37  Am.  Dec. 

95   1201.  1203,  1204 

Broome  v.  New  Yorlc  &  N.  J.  Telepb.  Co. 

42  N.  J.  Eq.  141,  7  Atl.  851..  601 
Brown,  Be,  3  Wyo.  121,  4  Pac.  10S5  590 
T.  Asbyille  Electric  Co.  138  N.  C 
533,  69  L.R.A.  031,  107  Am. 
St.  Rep.  654,  61  S.  B.  62.  .9SS,  964 
T.  Atchison,  T.  ft  8.  F.  R.  Co.  M 

Kan.  1,  1  Pac.  605   12S2 

V.  Bcckwith,  1  L.B.A.(N.S.)  778, 
note,  58  W.  Va.  140,  112  Am. 
St.  Bep.  955,  61  S.  H.  977..  998 

T.  Brown,  44  N.  H.  281    787 

T.  Chicago,  M.  &  St.  P.  B.  Co.  54 
Wis.  342,  41  Am.  Bep.  41.  11 

N.  W.  356    599 

T.  Dall,  117  N.  C  41,  23  8.  B.  46.  943 
T.  Feldwert,  46  Or.  363,  80  Pac 

414   760 

T.  Glun,  66  Ohio  Bt.  316,  64  N.  B. 

123    447 

T.  Guyandotte,  84  W.  Va.  299,  11 

L.B.A.  121,  12  S.  B.  707   746 

r.  La  Socl^te  F^ancaise,  188  Cal. 

475,  71  Pac  516    1175 

T.  Leach,  107  Haas.  364    99 

T.  Loulsrllle  &  N.  B.  Co.  97  Ey. 

22S,  30  8.  W.  639    226 

T.  Metropolitan  L.  Ins.  Co.  65 
Mich.  306,  8  Am.  St.  Rep. 

894.  32  N.  W.  610   1017 

T.  Mt  Holly,  60  VL  364,  38  AO. 

69   980 

T.  Norman.  65  Miss.  369,  7  Am. 

St.  Rep.  663,  4  So.  293   660 

T;-  Russell,  166  Mass.  14,  32 
L.B.A.  258,  55  Am.  St.  Bep. 

357,  43  N.  E.  1005    96 

T.  St.  Paul  &  N.  P.  R.  Co.  38  Minn. 

506,  38  N.  W.  698    239 

T.  State,  37  Tex.  Crim.  Rep.  104, 
66  Am.  St.  Bep.  794,  38  8.  W. 

1008    246 

T.  Weld,  6  Kan.  App.  341,  48  Pac 

456    872 

T.  Werner.  40  Md.  16   1133 

T.  Westerfteld.   47  Neb.   .109.  53 

Am.  St.  Rep.  532,  66  N.  W.  439  504 
V.  Woodbury,- 183  Mass.  279,  67  N. 

E.   327    100 

T.  WriKht.  194  Mass.  540,  80  N.  E. 

612    1040 

Browne  t.  Stackpole.  9  N.  H.  478   1201 

Brownlie  t.  Oampbell,  L.  B.  6  App.  Cas. 

925   99.  100 

Brack  t.  Tucker,  42  Cal.  852   430 

Brnne  t.  Smith,  13  Int.  Ker.  Rec.  54.  Fed. 

Cas.  No.  2.053    758 

Bmna  t.  Schrelber.  48  Hlnn.  468,  45  N. 

W.  861    1099 

17  L.Ej^.(N.S.) 


Brush  Electric  Light  tc  P.  Co.  t.  Slmon- 

Bohn,  107  Ga.  70,  32  S.  E.  902  596 
Bryan  t.  Bernhelmer,  181  U.  8.  188,  45  L.. 

ed.  814.  21  Sup.  Ct.  Rep.  557  1044 
Bryant      United  States,  45  C  C.  A.  148, 

105  Fed.  943   696 

Buckl  T.  Cone,  25  Fla.  1,  6  So.  160   083 

Bucklev  T.  Daley.  45  Miss.  338    150 

Buckner  r.  Blchmood  &  D.  R.  Co.  72  Miss. 

87:i.  18  So.  449    905 

Buecbner  t.  New  OrleanB,  112  La.  599. 

66  L.R.A.  3.14,104  Am.  St.  Rep. 

455,  30  So.  003    510 

Buell,  Be,  3  Dill.  110.  Fed.  Cas.  No.  2.102  1250 
Bufflngton  t.   BufHuKton,  151   Ind.  20U. 

51  N.  E.   872.  875 

Buford  V.  Bostlck,  58  Tex.  63   156 

Bulger  T.  Boss,  98  Ala.  272,  12  So.  S03..  116 
Ballock  V.  Com.  96  Ky.  537.  29  S.  W.  341  1124 
Bumbear  v.  Doited  Traction  Co.  198  Pa. 

198,  47  Atl.  961   :  161 

Bnnnel  v.  Wltherow.  29  Ind.  123   872 

Borbank  t.  Bethel  Steam  Mill  Co.  75  Me. 

373,  46  Am.  Rep.  400    793 

T.  Illinois  C.  R.  Co.  42  La.  Ann. 

1156,  II  L.B.A.  720,  8  So.  580  921 
Burdett  y.  Com.  103  Va.  838,  68  L.R.A. 

251,   106  Am.    St.   Bep.  916, 

48  S.  E.  878    590 

Burdiek  T.  People.  149  111.  600.  24  L.B.A. 

152.  41  Am.  St.  Rep..  329.  36 

N,  E.  948   lOTG 

Burford  t.  McCue.  53  Pa.  427    2SS 

Burlington,  K.  &  S.  W.  B.  Co.  t.  Johnson, 

38  Kan.  142,  IG  Pac  125  . .  959 
Burnham  t.  Grand  Trunk  R.  Co.  03  Me. 

299.  18  Am.  Rep.  220    348 

V.  Stone,   101  Cal.   165,   35  Pac. 

627    402 

Bona  V.  Bradford,  137  Pa.  367,  11  L.R.A. 

726.  20  Atl.  997    U80 

T.   Johnstown  Pass.  R.  Co.  213  Fa. 

143,  2  L.R.A.(N.S.)   1191,  62 

Atl.  664    161 

Burr  Y.  Woodrow.  1  Bush,  602    284 

Burrows  v.  Grays  Harbor  Boom  Co.  44 

Wash.  630.  87  Pac.  937    lOOT 

100ft 

Bnrtoo  t.  Hansford,  10  W.  Ta.  470,  27 

Am.  Rep.  571    811 

T.  United  States,  202  U.  8.  344,  60 
L.  ed.  1067,  26  Sup.  Ct.  Bepi 

688    781 

Buw»r  T.  McCurley,  61  Md.  436,  48  Am. 

Rep.  117    sra 

BuaUric  Bros.  t.  Peck,  57  W.  Va.  860,  60 

S.  B.  432   812,  814 

Bnster  t.  Holland.  27  W.  Va.  611    66T 

BaUer  t.  Haeatls,  68  III.  694,  18  Am.  Bep. 

689    1082 

r.  Manhattan  R.  Co.   148  N.  T. 

417,  26  L.B.A.  46,  42  Am.  St. 

Bep.  738,  38  N.  B.  454    098 

T.  WeHtern  u.  Teleg.  Co.  77  S.  C. 

148,  67  8.  E.  757   1003,  1004 

Butman  t.  Porter,  100  Mass.  337    878 

Byera  t.  Hoppe,  61  Md,  206,  48  Am.  Bep. 

89  uao 


c. 

Cable  T.  United  States  L.  Ins.  Co.  49  C. 

C.  A.  216,  111  Fed.  19  1140 

Cahot  T.  Christie,  42  VL  121,  1  Am.  Bnt. 

313   70» 

Cache  County  ex  rel.  Matthews  v.  Jensen, 

21  Utah,  207,  61  Pac  303  .. .  008 
Cache  La  Poudre  Irrig.  Co.  v.  Larimer  ft 

W.  Resenrolr  Co.  26  Colo.  144, 

71  Am.  St.  Bep.  123,  03  Pac 

318   881 

Cady  T.  Fidelity  &  C.  Co.  (Wis.)  118  N. 

W.  967    lOlT 

Caffl  T.  New  York  C.  ft  H.  R.  B.  Co.  49 

Misc.  620.  96  N.  T.  Snpp.  835  848 
CaUll  T.  Chicago,  M.  ft  St.  P.  B.  Co.  20  C 

C.  A.  184.  46  U.  S.  App.  85, 

74   Fed.  285    1116 

T.    Cincinnati.  N.  O.  ft  T.  P.  B.  Co. 

92  Ky.  345,  18  S.  W.  2   228 

Calder  t.  Bull.  3  Dall.  386,  1  L.  ed.  648. .  301 

827 

California  Nat.  Bank  t.  Kennedy,  167  V. 

S.  362,  42  L.  ed.  198,  17  Sup. 

Ct.  Bep.  831  _   680 
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CalUBa  T.  State.  98  Am.  Dec  121,  note. .  541 
CiUafeu  T.  BnrllDKton  ft  H.  River  R.  Co. 

23  Iowa,  Se2    708 

Cinam  T.  WUson,  127  U.  S.  540,  32  L. 

cd.  223.  8  Snp.  Ct.  Rep.  1301.. 725 
OUishcr  V.  BUchoffshelm,  L.  R.  5  Q.  B. 

449    1038 

CuMcbo       Hamilton  Bank  Note  &  Bn- 

ffravlnc  Co.  2  App.  DIt.  369, 

37  NT^.  Supp.  726    178 

riebrMse  t.  Rons.  25  Bear.  409   218 

Cuda  ft  A.  R.  Co.  T.  Williams,  61  N.  1. 

L.  Wa,  40  Atl.  634   1140 

CiBxno.  Ez  parte.  100  Ala.  S96,  14  So. 

07    1262 

T.  Uarrln,  26  Kao.  612    206 

Campbdl  t.  Seaman.  68  N.  T.  598,  20 

Amu  Rep.  S«7    1031 

r.  Trimble,  ft  Tex.  270.  12  8.  W. 

863    988 

Campbell  ft  C.  Co.  t.  Camaffle,  98  Wis. 

99,  73  N.  W.  572    909 

Cuann  t.  Gray.  64  Cal.  5,  27  Pac.  788. .  461 

463 

Ctiev  T.  Rutherford,  106  Masa.  1,  6  Am. 

Bep.  287    168 

drib  T.   Ritter.   68  Hd.   478.   6  Am. 

St.  Bep.  467,  1&  AtL  870.  16 

Atl.   301    1138 

CultoB  T.  Carlttm,  44  Gt.  220    1148 

Caner  t.  New  York  L.  Ira.  Ca  40  Z«.B.A. 

471.  note   170 

CupcBter  V.  Blake.  75  N.  T.  12   1247 

T.  CamerOD.  7  Watta,  Bl    881 

T.  Carpenter.  40  Hun.  263    873 

T.  Eastern  R.  Co.  67  Minn.  168, 

60    N.   W,   720    641 

Cutadtne  t.  Carradloe.  58  Mlsa.  286,  88 

Am.  Rep.  324    188 

Canrke  t.  Tarwater,  108  Ind.  86,  3  N.  B. 

227   289 

Curten  T.  Prtfet.  Hautea-^icntea,  Jonr- 

nal  de  Palais,  IWO,  2  part.  p. 

265   T77  1167 

Curlw  T.  Chicago  R.  I.  A  P.  B.  Co.  70 

Iowa.  SO;  e  L.B.A.  799.  44  N. 

W.  203    665 

CnxoD      Fidelity  ft  C.  Co.  (C.  C.)  137 

Fed.  1012   lOlS 

T.  Plympton.  9  tT.  C.  C.  P.  846  . .  703 

Cunretl  T.  BehleT.  SO  Ga.  101   875 

Cutan  r.  David.  18  THev.  tlO,  4  Pae.  61. .  681 

684 

Cartbaga  v.  Rhodes,  101  Mo.  17S.  9  UJLA. 

352.  14  8.  W.  181   868 

Guy  T.  preferred  Aed.  Ina.  Co.  127  Wit. 

67.  5  L.B.A.(N.8.)   020.  116 

Am.  St  Bep.  997,  106  ft.  W. 

1055   r.   1010 

Case  T.  Beaurmrd,  90  U.  S.  110,  25  L. 

ed.  S70   1047.  1048 

T.  Bills,  4  Ind.  App.  224.  80  N. 

E.  907    1047 

Ciie  of  Manslaughter.  12  Coke,  87    799 

C&iper      Kllppen,  61  Minn.  853.  52  Am. 

St.  Rep.  004,  63  N.  W.  737..  288 
Cu«  T.  Boston  ft  L.  R.  Co.  14  Allen,  448  101 

Cunrd  T.  Hinman,  6  Bosw.  8   627 

Cugldy  t.  First  Nat.  Bank,  SO  Minn.  86, 

14  N.  W.  363    1116 

Cnley  t.  Lairson,  58  N.  C.  (5  Jones  Eq.) 

132  ;   878 

Cwter  T.  H.  M.  Load  ft  Sons  Lumber  Co. 

86  Mich.  541,  24  Am.  St.  Rep. 

134.  49  N.  W.  575    179 

CcBtnl  Cttal  ft  I.  Co.  t.  Grlder,  66  li-R-A. 

455.  note  791,  T92 

Cratnl  R.  ft  Bkff.  Co.  t.  Strickland,  90 

fia.  562.  16  8.  B.  S-''-?    1232 

Central  R.  Co.  v.  Peacock.  09  Md.  267,  9 

Am.  St.  Rep.  425.  14  Atl.  709  768 
CMwIrk  He.  109  Uleh.  588.  07  N.  W. 

1071    690 

Ckinberialo  v.  Whitney,  65  Tt.  488.  27 

Atl.  72    671 

■^imben  t.  Tpton  (C.  C.l  84  Fed.  473  994 
'^JnpBey  t.  Blaochard.  30  N.  T.  Ill  . .  188 
Cbpnaa  v.  rbapman.  11  Tpx.  CIt.  App. 

S:  J.  32  S.  W.  564    063 

T.  Cheney,  191  III.  574,  61  N.  E. 

863     218 

'VHn  V.  Charles,  8  Gratt.  486,  66  Am. 

Dee.  lOS    873 

Chttlock  T.  Freel,  120  N.  T.  357,  26  N.  B. 

292    879 

nuu.(N.s.) 


Charlotte,  C.  ft  A.  B.  Co.  v.  Glbbes,  142 

V.  8.  886,  36  L.  ed.  1061,  12 

Bap.  Ct.  Rep.  25S   325 

Charts,  Re,  29  Nev.  — .  5  L.B.A.(H.S.)  916. 

86  Pac.  858  ; . . . .  681 

Chase  t.  Ingalls.  97  Uasa.  627    114U 

Chasemore  t.  Richards,  IT  H.  L.  Cas.  349  657 
Chastang  t.  State,  83  Ala.  29.  3  So.  304  454 
Chatham  Furnace   Co.   t.   MOffatt,  147 

Mass.  403,  9  Am.  St.  Bep.  727. 

18  N.  E.  168    99 

Cheadle  r.  State,  110  Ind.  301,  SO  Am. 

Rep.  199,  11  N.  E.  426    591 

Cheaney  t.  Uooser.  0  B.  Mon.  330  ..425,  420 
Chellls      Grimes,  72  N.  U.  104,  64  Atl. 

943  77   1206 

Chemical  Nat.  Bank  t.  Meyer  (D.  C.)  02 

Fed.  806    892 

Chemung  Mln.  Co.  t.  Hanley,  9  Idaho,  794, 

77  Pac  226    476 

Cheney  t.  Straube,  35  Neb.  621,  53  N.  W. 

479    1182 

Chesapeake  ft  O.  Canal  Co.  v.  Allegany 

County,  67  Md.  201,  40  Am. 

Rep.  480    763 

Chesapeake  ft  O.  R.  Co.  t.  Keelln,  22  Ky. 

L.  Rep.  1942.  62  S.  W.  261 . .  227 
T.  MaTsvUle.  24  Ky.  L.  Bep.  015, 

69  8.  W.  728    665 

r.  Perkins.  20  Ky.  L.  Rep.  608,  47 

S.  W.  250    227 

T.  Bee.  26  Ky.  L.  Rep.  1005,  79 

S.  W.  252    226 

Chesapeake.  O.  A  8.  W.  R.  Co.  t.  Hlgglns, 

85  Tenn.  620,  4  S.  W.  47   066 

Cherrler  t.  Robert,  6  Moot.  310,  12  Pac 

702    473 

Chicago  T.  Oreer,  9  Wall.  726,  19  L.  ed. 

78ft   816 

T.  QunnlDg  STBtem,  214  111.  628,  70 

L.R.A.  2^0,  73  N.  B.  1035...  686 
T.  O'Brien.  Ill  III.  532,  53  Am. 

Rep.  640    1077 

T.  Bobbins,  2  Black,  426,  17  L.  ed. 

303    763 

T.  Taylor,  125  U.  8.  166,  31  L..  ed. 
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L.R.A.  661.  30  Atl.  116   848 

Welder  t.  Lambert,  91  Tex.  610,  44  S.  W. 
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165  Mo.  627.  6.S  S.  W.  737.  .  .  2M 
Wente  t.  Commonwealth  Fuel  Co.  232  111. 
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33  L.R.A.  137.  97  Am.  St.  Hep. 

385.  72  Pac.  ^62   784i 

T.  Walker.  77  Wis.  557,  46  N.  W. 
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W.  649    Km 

V.  Gibson  (Tex.  CIt.  App.)  SO  8. 
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50  L.  «d.  782,  26  Sup.  Ct! 
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1  Tlrt.  ehap.  26.    Wllla    361 
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France. 


M 


Code  Napoleon. 
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trotted  states. 

Conatitution. 

Art.  1,  I  8,  Bnbd.  3.    Power  of  Congress 

to  regulKte  commerce,  ooa 
Art  1,  I  10.    Impalnuent    o£  contract 

obUgaUODS    1076 

Art.  3,  I  2.  Judicial  power,  extension..  S6B 

Art  4.  I  1.    Full  faltb  and  credit    807 

Amend.    S.    CompenBatlon  for  property 

taken    1078 

Amend.  14.   Bqtwl    protection    of  the 

law..... 806.  325.  422.  ^}0| 


Btatutea. 

1B81,  Hueb  2,  chap.  99.  Power  of 
courts  to  puniBb  con> 
tempts   591, 

1886.  JniU  27.  cbap.  140.  Appoint- 
ment of  commission  to 
revise  statutes   

18ST,  March  2,  chap.  169.  Conspiracy 
act   

1867,  March  2,  chap.  176.  Bankruptcy 
act   

1879,  May  17,  cbap.  8.  ConsplraCT  

1879,  June  30,  cbap.  B2,  |  2.  Jurors; 

term  of  serrlce  

1898,  lurch  2.  cbap.  196.  Automatic 
couplers   

1898,  July  1,  chap.  541.  Bankruptcy  act 
 178,  352,  888,  043, 

1903,  Feb.  6,  chap.  487.  Bankruptcy; 

amendment   35:2, 

1903.  Feb.  19,  chap.  706.    "Elklna  act".. 

1903,  March  2.    Antommtlc  couplers  


BMutet  at  Large. 

ToL  4.  p.  487.  Power  of  courts  to 
punish  contempts.  .591, 

Vol.  14,  p.  74.  Appointment  of  com- 
mlBBlon  to  revise  stat- 
utes   

Vol.  14,  pp.  471,  484.    Consplraer  set. . 

Vol.  14,  p.  684.  i  36.   Bankruptcy  act. . 

Vol.  21,  p.  4.  Con^lraer   

Vol.  21,  p.  48.    Jurors ;  term  of  service 

Vol.  27.  p.  S81.     Automatic  couplers... 

Vol.  80,  pp.  646-648.  Bankruptcy  act 
  176,  888, 

Vol.  SO,  p.  562.     Bankruptcy  act... 852, 

Vol.  32,  p.  798.  Bankruptcy;  amend- 
ment  852, 

Vol.  S2.  p.  84T.     "Elklns  set"  


731. 
812. 


Aevtsed  Btatutea. 

725.    Power    to    Impose    oatba  and 

punish  contempts  

Venue  In  criminal  cases  

How  frequently  jurors  may  be 

summoned   

Arrest     of     ofTenders  against 

United  States  72;t, 

Homestead  law  

ObsiructlnK  the  malls  

Penalty   for   falsely  certifying 

checks   

Conspiracy  to  defraud  722, 

5543.    Placp    of  Imprisonment 
of  convicts  


i 

i  1014. 

I  2291. 

13995. 

I  r>440. 
li  0541 


Revved  Btatutea,  Bupplement. 
I  611.   Jurisdiction  of  circuit  courts.... 


Compiled  Statutes,  1901. 


P.  503. 
P.  5«3. 


Jurisdiction  of  circuit  courts. . . 
Power   to   Impose   oaths  and 
punish  contempts.  .502, 

P.  585.    Venue  In  criminal  cases  

PP.  6i;4.  027.    .Turors;  term  of  Berrice.. 

P.    71B.    Criminal  procedure  723, 

P.  13IH).    Homestead  law  

P.  271(1.    Obntriicline  the  malls  

1'.  3174.    Automatic  couplers  

PP.  341K-342.->.    Bankniutcy  act  

888 

P.  HAAT,.    Bankruptcy  act  352*, 
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1053 

722 
722 

891 

723 

1053 

863 

1043 

944 
722 
863 


1053 


722 
722 
801 
723 
1083 
863 

943 
1048 

944 
722 


1052 

723 

1053 

1250 
696 
7i;4 

S20 
1248 

724 


864 


864 

1052 
lUfi3 

i2r>o 
oim 

724 

8it:t 

170 
943 
1043 


F.  3497.    Penalty  tor  falsely  certUylng 

checks    529 

P.  8676.   Consplragr  to  defraud  722,  124t» 

Compiled  Statutes,  Supplement  1907. 

P.  880.    "Elklns  act"   722 

P.  lUIU.   Bankmptcj;  amendment.  .892,  944 

Alabama. 

Code,  1896. 

I  3811,  aubdlT.  1.    Taxation  of  special 

Interest  in  land   68S 

Arizona. 

Revited  Statute*,  1901. 

II  1891-1894.     Descent    and     dlstrlbn-  _ 

tlon    ITS 

1.  1904.    Asalcnmeot  of  real  estate  by 

probate  court   176 

CaUfornla. 

Oonatitution,  1879, 
Art  13.  I  4.   Taxation  of  mortgage....  1S8 

Civil  Code. 

Corporation,  service  on...  1119 

Foreign  corporations  1118 

3391.    Specific  performance   430 

Code  of  Civil  Prooedure, 

4.    Liberal  construction  of  Code   4CU 

I  351,  361.    8tatuto  of  limitations....  474 

1021.    Compensation  of  attorneys   913 

1184.    Mechanics'  Hens   911 

119S.  Allowance  of  attorneys'  fees...  912 
1968,  subd.  82.    Presumption  of  con- 

tbinance  of  facts   48u 

Golorado. 

CoflStttUttOA. 


!l  405,  406. 
f_406,  410. 


Art  15,  S  IS. 


Liabllltr  of  corporations 
to  injured  employeea.. 


•87 


Mills's  Annotated  Btatutee. 


il  1608-^1510.    Damages  for  death   9S8 
2270.    Storage  of  water   832 

UilU'a  Annotated  Code. 

I  148.    Injunction    276 

GonnecUcnt. 

Btatutea. 

Tenement-bouse 


190S.  chap.  178.  p.  876. 

act  .. 


484 
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 agaliist  corporatloni. . . 

18&8-04,  chap.  565,  p.  614.  Service 
'._        asninst  corporations. . . 
1896-86.  chap.  41^  p.  446.  Service 
.         against  corporationa. . . 
1902-04,  chap,  663.  p,  896.   Location  of 

cemeteries    1062 

1906,  cbi^  12,  p.  10.   Location  of  ceme- 
teries   1062 

Code,  1887. 

P«ialt7  for  fallnre  to  transmit 

telegraob  messace   369 

Code,  1904. 

P.  ccx.    Doe  proeeas  of  law.   82S 

P.  ccxDx.    Defining  "transportation  com- 
pany'' .....  .  .  12'* 

P.  698.   Penalty  for  fallnre  to  trans- 

■  .    .     S'*  telegraph  message  360 

I  IlOof,  cl.  6.    Eminent  domain;  com- 

  pensatloQ    1057 

1204a.   PnbUc^ervice  corporations  . . .  122 

1414.    Location  of  cpmeterira   1062 

I  8214,  8216.   Connty  or  corporation  in 
wblcn   action   may  be 

I brought    326 

3225.    Publication  of  summons   324 

I  8230  et  seq.    Publication  of  summons  326 

3303.    Limitation  against  offsets  ....  66fl 

3451.    Reversal  of  Judgment   324 

r  8599.    Quashing  execution    324 
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Constitution. 

Art  1,  I  16.   Compensation  for  property 
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Statutes. 
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I  6687.    Description  of  property  sought 
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Pierces  Code. 

11  6447,  6448.    Proclamation  by  govern- 
or; legal  holidays   2S8 
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Civil  Code. 

I    M2.    "Appart«Danc«"  defined    1024 

f  Sll.  EztlnsnUtUDent  of  servitudes..  1025 
I  1104.    BaMDent  puses  with  ttansfn 
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VmC  Tiiclnllk 
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WASHmOTON  SITPBXIBac  OOVBT. 

crnr  of  beattlb,  Appt, 

BAY  MACDONALD,  Respt. 
(47  Waah.  298,  01  Pm.  952.) 

■fDulcipa]  ordliwDoe— oo-ordiutestot- 

ot«  —  effect. 

1.  A  nlid  munleipal  ordinance  provld- 
ing  fOT  the  junishraent  of  anyone  maintain- 
iag  or  participating  in  a  gambling  game  is 
lot  superseded  by  a  subsequent  statute 
■uking  the  carrying  on  of  a  i^bling  game 

Gamins  —  apeciflcatlon  —  effect. 

2.  A  gambling  game  within  the  general 
laagnage  of  an  ordinance  prohibiting  the 


playing  of  any  such  game  Is  not  iakoi  out 
of  the  operation  of  the  ordinance  by  tho 
fact  that  the  general  language  is  preceded  by 
an  enumeration  of  prohibited  games  whidi 
does  not  include  the  particular  cms  in  quas- 
tion. 

(October  10.  1907.) 

APPEAL  by  plaintiff  from  a  judgmmt  of 
the  Superior  Court  for  King  County 
quashing  a  conviction  of  defendant  for  Tio- 
lating  an  ordinance  against  gaming.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Ellis  De  Bmler  for  appellant. 
Messrs.  Morris,  Southard,  A  Shipley 
for  respondent. 


Ai&ieet  Note.  —  Potter  of  muntoipalitif 
to  punioh  what  te  olao  on  offenao 
tmder  •Cote  low. 

L  Ordinances  authorized  by  power  in  stat- 
ute or  charter. 

a.  Generally. 

1.  Liquor,  49. 

2.  Sunday  obnerranTO,  SI. 
8.  Gambling.  62. 

4.  Vagrants  and  disorderly  per- 
sons, 62. 

6.  Nuisances,  streets  and  ped- 
dling, 63. 

C.  Peace  and  good  order,  63. 

b.  Two  distinct  offenses,  54. 
«L  Additional  penalties,  56. 

d.  Ooneurrent  jurlsiUetion,  57. 

&  Different  regulations  and  offenses, 
67, 

f.  Saperseding  statute,  68. 

g.  Ordinances  oonflicting  with  stat- 

utes, 68. 

h.  Ordinances  tn  excess  of  power,  60. 
IL  Wben  power  to  enaet  ordiinaae  was 

not  stated. 

a.  Generally,  00. 

b.  Two  distinct  offenses,  61. 

e.  Difference  in  regulations  and  of- 

fenses. 62. 
d.  ODnfleting  with  the  statute,  02. 
inhEA.(NA) 


in.  General  welfare  clause. 

a.  Generally,  68. 

b.  Two  offenses,  64. 

e.  Cumulative  penalties,  65. 

d.  IMfferent  r^ulations  and  offensea, 

65. 

e.  Inconsistent  and  oonflicting  ordi- 

nances, 67. 
f  Ordinances  in  excess  of  power,  67. 
17.  As  a  bar  to  further  prosecution. 

a.  Jeopardy,  60. 

b.  Civil  suit,  7a 

e.  Ordinances  as  a  bar,  72. 
V.  Ordinances  prohibited  or  controlled  by 
Constitution  or  statute,  72. 

X.  Ordinanceo  authortxed  by  power  in 
statute  or  ehmter» 

a.  OenerdO^, 

1.  Liquor. 

The  power  of  a  municipality  to  punish 
what  is  also  an  offense  under  state  law  is 
controlled,  to  a  large  extent,  the  lan- 
guage of  the  power  conferred,  as  many  ordi- 
nances under  a  direct  grant  of  power  would 
be  sustained  that  wouM  not  be  under  the 
general  welfare  clause.  The  validity  of  or- 
dinances is  also  largely  governed  by  pro- 
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Oct., 


Fnllerton,  J,  delivered  the  opinion  of 
the  eourt: 

On  November  17.  1899,  the  city  of  Seattle 
passed  an  ordinance  relating  to  misdemean- 
OTB,  6  23  of  which  reada  aa  Ibllovi :  "Who- 
ever deals,  plays  at,  wagen  anything  of 
value  on,  or  in  any  manner  takes  part  In, 
or  whoever  carries  on  or  causes  to  be  opened, 
or  who  conducts,  sets  up,  keeps,  or  exhibits 
any  game  of  faro,  monte,  roulette,  lans- 
quenet, rouge  et  noir,  rondo,  poker,  draw 
poker,  keno,  or  E.  O.,  or  roulette  table,  or 
ahuffleboard,  or  fan-tan,  or  any  gaming  table 
or  game  whatever,  for  the  purpose  of  gam- 
bling, or  any  game  of  chance  for  the  purpose 
of  winning  or  securing  money  by  chance, 
played  with  cards,  dice,  or  any  device  of 
whatever  kind  or  natiir^  whether  or  not  of 
the  kind,  character,  or  nature  herein  men- 


tioned, for  money,  checks,  credit,  or  any  rep- 
resentative of  value  whatever,  or  whoever 
shall  have  in  his  possession,  to  be  used  for 
the  purpose  of  gambling  or  winning  money 
by  chance,  any  gaming  device  whatever, 
shall  be  punished  by  a  fine  of  not  more  than 
9fiOO,  or  by  imprisonment  not  exceeding 
six  months,  or  by  both."  Ordinance,  No. 
5657,  §  23.  Seattle  Revised  Ordinances, 
p.  242.  On  March  7,  1903,  the  legisla- 
ture made  it  a  felony  to  maintain  a 
gambling  resort;  the  act  consisting  of 
one  section,  which  reads  as  follows:  "Sec- 
tion 1.  Any  person  who  shall  conduct,  carry 
on,  open,  or  cause  to  be  opened,  either  ae 
owner,  proprietor,  employee,  or  assistant,  or 
in  any  manner  whatever,  whether  for  hire 
or  not,  any  game  of  faro,  monte,  roulette, 
rouge  «t  noir,  lansquenet,  rondo,  vingt-itH 


hibitory  clauses  in  the  Constitutions,  and, 
in  some  states,  by  their  statutes.  A  classi- 
fleation  of  eases  by  offenses  enumerated 
would  be  of  no  value,  as  almost  all  of  them 
would  be  legislated  upon  under  a  different 
source  of  power.  It  goes  without  saying 
that  ordinances  aimed  against  felonies  win 
be  void.  As  to  petty  onuses,  the  authori- 
ties seem  to  be  unanimous  that,  under  a 
direct  grant  of  power,  ordinances  aimed 
against  this  class  of  crimes  will  be  sustained 
althonj^  8ueh  acts  may  be  offenses  under 
the  general  law,  where  there  are  no  pro- 
hibitory enactments  in  the  Constitution  or 
general  laws.  Some  cases,  especially  in 
Missouri,  reconcile  the  apparent  conflict  by 
holding  that  prosecutions  under  a  penal  or- 
dinance are  only  civil  actions  for  debt.  In 
a  number  of  cases  upholding  an  ordinance 
passed  under  a  direct  grant  of  power,  where  a 
statute  also  covered  im  offense,  the  reasons 
frequently  given  in  other  eases,  that  there 
may  be  two  offenses  committed  by  the  same 
act,  or  that,  within  corporate  limits,  a 
different  application  of  police  power  is  re- 
quired, were  not  discussed,  and  the  ordi- 
nances were  sustained  as  a  matter  of  course. 

So,  in  Marion  v.  Chandler,  6  Ala.  S99, 
where  a  town  charter  authorized  the  corpo- 
ration to  grant  a  liquor  license  and  to  regu- 
late retailers,  and,  when  deemed  a  nuisance, 
to  restrain  them,  the  eourt  said  that  a  by- 
law of  a  municipal  corporation,  imposing  a 
penalty  for  an  offense,  is  not  void  merely 
because  the  ^neral  laws  of  the  state  pre- 
scribe a  punishment  for  the  same  offense. 

A  charter  gave  the  town  power  to  license, 
tax,  and  regulate  places  where  liquor  was 
sold  in  less  quantity  than  one  quart,  and 
to  provide  penalties.  An  ordinance  pro- 
hibiting the  sale  of  liquor  and  the  sale  of 
liquor  oy  drunfists  except  as  medicine  was 
held  valid,  although  the  fine  was  from  $25 
to  $100,  and  the  dramshop  law  of  the  state 
imposed  a  fine  of  from  $20  to  $100.  Baldwin 
V.  Murphy,  82  HI.  485.  In  this  case  the 
special  charter  was  granted  before  the  pres- 
ent Constitution,  ara  the  provision  requir- 
ing uniform  le^slation  did  not  a.pply. 

And  a  city  ordinance  regolatins  the  aale 
of  liquor  was  held  valid  althoun  a  state 
17L.RJL.(N.S.) 


law  regulated  such  sales,  in  Re  Jahn,  65 
Kan.  694,  41  Pac  956;  Salina  v.  Seitz,  16 
Kan.  148;  Emporia  v.  Volmer,  12  Kan.  622. 
It  was  held  that  the  atata  could  confer  upon 
municipalities  the  right  to  punish,  in  pur- 
suance of  their  ordinances,  illegal  sales  of 
intoxicating  lic^uors.  In  the  latter  case  the 
ordinance  provided  a  fine  for  selling  liquor 
without  a  license,  under  the  power  to  enact 
ordinances  to  restrain,  prohibit,  and  sup- 
press tippling  diopa. 

And  m  Emporia  t.  Volmer,  12  Kan.  633, 
an  ordinance  prohibiting  a  liquor  shop  was 
sustained  under  the  power  to  restrain,  sup- 
press, and  prohibit,  although  the  dramshop 
act  of  the  state  authoriz^  the  selling  of 
liquor.    The  court  said;    "As  this  law  was 

SasBed  subsequently  to  the  dramshop  act. 
'  t^ere  were  a  confiict,  it  would  be  upheld 
aa  the  last  expression  of  the  legislative 
will  But  we  do  not  think  there  is  any  con- 
flict. Under  the  dramshop  act  the  oity  coun- 
cil might  grant  licenses.  Under  tlus  sec- 
tion they  might  grant  or  refuse." 

In  State  v.  Young,  17  Kan.  414,  the  case 
of  Emporia  v.  Volmer,  12  Kan.  622,  was  dis- 
tinguished, as  that  was  a  city  of  the  second 
class,  and  the  dramshop  act  provided  that  a 
city  of  the  second  class  could  dispense  with 
the  petition;  but  like  authority  was  not 
granted  to  cities  of  the  third  class. 

The  Kansas  prohibitory  amendment  to  the 
Constitution  and  the  prohibition  act.  Laws 
1881,  p.  233,  repealed  all  provisions  of  law 
authorizing  cities  of  the  second  class  to  is- 
sue licenses,  or  authorizing  cities  to  pa.ss 
ordinances  for  that  purpose;  but  these  did 
not  annul  the  powers  of  cities  authorized  to 
punish  peraons  for  aelllng  intoxicating  li- 
quors Without  a  license  in  violation  of  a  city 
ordinance,  nor  did  they  repeal  the  powers  of 
cities  to  pass  ordinances  for  such  purposes. 
Franklin  v.  Westfall,  27  Kan.  614;  Topeka 
V.  Myers,  S4  Kan.  600,  8  Fac.  726;  Topeka 
V.  Zufall,  40  Kan.  47,  1  L.R.A.  387,  19  Fac. 
369. 

In  Re  Thomas,  53  Kan.  659,  37  Pac  171, 
which  was  a  conviction  under  a  city  ordi- 
nance prohibiting  the  sale 'of  liquor,  it  was 
held  that  the  title  of  the  ordinance  was 
broad  and  substantially /^e  sama  as  the 
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{m  twenty-onft),  polwr,  draw  poker,  brag, 
Unff,  thaw,  tan,  or  ai^  banking  or  other 
gime  played  with  cards,  dice,  or  ai^  other 
device,  or  any  slot  machine  or  other  gam- 
bling device,  whether  the  same  he  played  or 
operated  for  money,  checks,  credits,  or  ai^ 
oUier  re]Hcsentative  or  thing  of  value,  in  any 
house,  room,  shop,  or  other  building  what- 
soever, boat,  hoot^,  garden,  or  other  place 
where  persons  resort  for  the  purpose  of  play- 
ing, dealing,  or  operating  any  such  game, 
machine,  or  device,  shall  be  guilty  of  a 
felony,  and,  upon  eonvietion  thiereof,  shall 
be  imprisoned  in  the  penitoitiary  for  the 
period  of  not  less  than  tme  nor  more  than 
three  years."  Laws  1003.  chap.  61,  p.  63. 
On  October  17,  1006,  one  W.  I.  Peer  made 
complaint  before  the  police  judge  of  the  city 


of  Seattle,  diarf^ng  the  respondent  with  vio- 
lating the  ordinance  above  quoted  by  playing 
at  a  dice  gambling  game  called  "Twenty- 
six,"  for  the  purpose  of  winning  money, 
cigars,  and  artides  representative  of  money 
by  chance.  The  respondent  pleaded  not 
guilty  to  the  charge  before  the  police  judge, 
and  was  tried  and  convicted  and  sentenced 
to  pay  a  flue.  The  respondent  appealed 
from  the  judgment  of  conviction  to  tlie  su- 
perior  court.  In  that  court  he  filed  a  de- 
murrer to  the  complaint  on  the  ground, 
among  others,  that  the  facts  diarged  did  not 
constitute  a  crime.  The  superior  court  sus- 
tained the  demurrer,  and  entered  a  judgment 
quashing  the  conviction  and  dismissing  the 
proceeding.  The  city  appeals. 
The  learned  judge  of  the  superior  court 


state  liquor  law.  The  objection  to  the  ordi- 
nance was  that  the  title  was  too  broad. 
The  court  said:  "The  fact  that  the  state, 
by  its  l^slature,  has  made  provision  pro- 
hibiting and  restricting  the  liquor  traffic, 
does  not  prevent  municipalities  from  enact- 
ing provisions  for  the  control  of  the  traffic 
within  the  limits  of  the  same." 

And,  under  the  power  to  regulate  liquor 
dealers,  and  the  general  welfare  clause,  an 
ordinance  against  selling  liqiior  and  other 
things  was  held  valid  in  NasnviUe  v.  liinck, 
12  Lea,  499. 

But,  under  the  power  in  a  charter  to  regu- 
late and  restrain  tippling  houses,  it  was 
held  that  an  ordinance  requiring  a  town 
license  was  invalid.  Bobinson  v.  Franklin, 
1  Humph.  156,  34  Am.  Dec.  626.  The  state 
biw  required  a  county  license.  The  court 
•aid:  '^*his  is  not  an  ordinance  imposing  a 
fine  for  retailing  without  a  license.  Such  a 
by-law  would  have  been  valid;  it  would  not 
have  contradicted,  but  would  have  been  in 
accordance  with,  Uie  state  law." 

Sunday  ohtervance. 

A  city  ordinance  licensing  dramshops  on 
Sunday  was  held  valid,  under  a  charter  giv- 
ing exclusive  jurisdiction  to  a  city  to  re- 
stoain,  regulate,  license,  tax,  or  suppress 
dnunahops,  although  a  state  law  nrohibited 
sales  on  that  day.  State  t.  Kernels,  120 
Mo.  App.  233,  96  S.  W.  494. 

And,  under  the  power  to  restrain,  pro- 
hibit, and  suppress  desecration  of  the  Sab- 
bath Day,  it  was  held  that  a  city  ordinance 
was  valid  although  it  did  not  cover  the 
whole  ground  occupied  by  the  statiitp.  Kan- 
sas Cify  T.  Grubel,  67  Kan.  430,  46  Pac.  714. 
In  this  esse  the  statute  prohibited  keeping 
a  liquor  shop  open  on  Sunday  and  the  city 
ordinance  prohioited  keeping  it  open  after 
10  o-dw*. 

Where  a  city  had  power  to  reflate  the 
•sle  of  liquor  and  to  pass  an  ordinance,  it 
vaa  held  that  an  indictment  would  lie  for 
keeping  open  a  tippling  house  on  the  Sab- 
bath under  the  state  law,  where  no  action 
had  been  taken  under  the  ordlnanoe.  Sei- 
bold  V.  F^ple,  86  la  S3. 
]7L.R.A.(N.S.) 


And,  under  Ga.  act  1903,  p.  96,  authoriz- 
ing the  corporate  authorities  of  each  city 
to  pass  ordinances  prohibiting  the  sale  of 
liquor  from  12  o'clock  Saturday  night  until 
12  o'clock  Sunday  night,  and  to  provide  or- 
dinances for  fine  and  punishment,  it  was 
held  that  a  city  could,  by  ordinance,  pro- 
vide for  punishment,  although  the  act  was 
a  criminal  offense  undm  the  general  laws  of 
the  state.  Littlejohn  T.  Stelb,  128  Ga.  427, 
61  S.  E.  390. 

And,  under  a  cliarter  conferring  power  to 
pass  an  ordinance  against  keeping  open  a 
shop  on  Sunday,  it  was  held  that  a  stut  for 
a  penalty  could  be  maintained,  although  the 
ordinance  differed  froax  the  state  law  in  al- 
k)wing  sales  until  9  o'clock  in  the  morning. 
St.  Louis  V.  DeLasBUa,  205  Mo.  678,  104  S. 
W.  12. 

But,  under  Tex.  Bev.  Stat.  art.  301,  power 
was  given  cities  to  close  drinking  houses  on 
Sunday  and  prescribe  hours  for  closing  them 
Penal  Code,  art  186|  made  it  a  penal  offense 
to  barter  or  sell  on  Sunday.  An  ordinance 
authorizing  sales  on  certain  hours  on  Sun- 
day was  held  invalid,  as  not  authorized  by 
the  power  given.  It  was  further  held  that 
it  conflicted  with  the  Code.  Bohmy  v. 
State,  21  Tex.  App.  597,  2  S.  W.  886;  E.x 
parte  Sundstrom,  25  Tex.  App.  152,  8  S. 
W.  207;  Flood  v.  State,  19  Tex.  App.  584. 

This  latter  case  overruled  Craddock  t. 
State,  18  Tex.  App.  667,  although  the  pre- 
cise question  here  was  not  there  presented. 

Since  these  cases,  the  Texas  Constitution 
was  amended  in  1891,  devesting  the  legisla- 
ture of  the  power  to  delegate  to  councils 
the  power  to  annul  any  statute.  (See  subd. 
V.) 

In  the  following  cases  Sunday  ordiniinces 
were  held  to  be  valid:  St.  I^uis  v.  Caffpr- 
ata,24Mo.  04.  subd.  L  b;  State  v.  Ludwig. 
21  Minn.  202;  Brooklyn  v.  Toynbee,  31 
Barb.  282,  subd.  I  e..  Hood  v.  Von  Glahn, 
88  Ga.  405.  14  S.  E.  564.  subd.  L  e;  Rtnte 
V.  Welch.  36  Conn.  215.  suhrl.  T.  g.  Tana- 
dega,  V.  Fitzpatrick,  13.T  Ala.  013,  32  So.  252, 
subd.  n.  a;  Tlieispn  v.  NicDavid,  34  Fla.  440, 
26  L.R.A.  234,  16  So.  321,  subtl.  HI.  b; 
Cohoea  v.  Moran,  25  Kow.  Pr.  385.  nubd. 
ni.  c,  McPh,r«>.  Cn.b™ej^t25{3§le 
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•uitalned  the  demurrer  on  th«  ground  that 
the  city  ordinance  on  which  the  complaint 
was  predicated  had  been  superseded  by  the 
statute  above  quoted.  He  rested  his  deci- 
sion on  the  principle  that  a  municipality, 
in  tiiie  absence  of  express  authority  conferred 
upon  it  by  its  charter,  is  without  power  to 
enact  an  ordinance  making  punishable  an 
act  which  is  made  punishable  as  a  criminal 
offense  by  the  general  laws  of  the  state; 
and  held,  as  a  necessary  corollary  to  that 
rule,  that  an  ordinance  making  tiie  doing  of 
an  act  an  offense,  enacted  by  virtue  of  the 
municipality's  general  power,  is  superseded 
by  a  general  law  of  the  state  lefpalature, 
fixing  and  defining  a  punishment  for  the 
■une  act.  There  are  many  cases,  represent- 
ing, perhaps,  the  wei^t  of  authority,  which 
support  the  rule  followed  by  the  trial  judge. 
This  court,  however,  has  adopted  the  con- 
trary rule.  In  Seattle  v.  Chin  Let,  19  Wash. 
38,  52  Pac  324,  we  held  th&t  the  atj  of 
Settle,  by  virtue  of  certain  provisions  con- 
tained in  its  then  charter,  whidi  have  been 
omtinued  in  its  present  one,  was  authorized 
to  enact  ordinances  for  the  punishment  of  of- 
fenses already  made  punishable  by  state 

55  Am.  Rep.  857,  28  N.  E.  454;  Karwisch 
V.  Atlanta,  44  Oa.  204;  Rothschild  v.  Darien, 
69  Ga.  503,  subd.  III.  d;  Fant  t.  People, 
46  HI  269,  Bubd.  IV.  e. 

In  the  following  cases  Sunday  ordinances 
were  held  invalid:  Wood  v.  Brooklyn,  14 
Barb.  425,  subd.  I.  e;  AngfirhofTer  v.  State, 

16  Tex.  App.  613;  Flood  v.  State,  10  Tex. 
App.  584;  Block  v.  Crockett,  61  W.  Va.  421. 
66  S.  E.  826,  subd.  I.  g;  Kassell  v.  Savannah, 
109  Ga.  491,  36  S.  E.  147,  subd.  I.  h;  Pennis- 
ton  T.  Newnan,  117  Ga.  700,  46  S.  £.  65, 
subd.  II.  d;  Canton  v.  Nist,  9  Ohio  St.  439; 
SUte  T.  Langston,  88  N.  C.  692.  subd.  HI. 
e;  Keek  t.  Gainesrille,  98  Oa.  423,  26  S.  E. 
669,  snbd.  ni.  f ;  ComUis  t.  Carlile,  10  Or. 
189,  46  Am.  Rep.  134,  subd.  IIL  f;  Baxter's 
Petition,  12  R.  I.  13,  subd.  V. 

a.  OamWiig. 

In  Chicago  T.  Brownell,  41  HI.  App.  70, 
an  ordinance  was  held  to  be  within  the 
power  of  the  city,  under  authority  to  sup- 
press gaming  and  gambling  houses,  but  was 
held  invalid  on  account  of  its  proviso. 

And  in  Williams  v.  Warsaw,  60  Ind.  457, 
under  an  act  authorizing  cities  to  suppress 
gaming  and  gaming  houses,  and  to  r^u- 
late  and  restrain  all  devices  and  places  of 
any  kind  for  sports  or  game,  without  a  li- 
cense, and  to  prohibit  the  use  of  the  same, 
it  was  said  that  "a  city  may  he  authorized 
-to  provide  by  ordinuiee  for  the  punishment 
of  an  act  already  punishable  by  the  crimi- 
nad  law  of  the  state.** 

And,  an  ordinance  licensing  and  regulat- 
ing billiard  tnltlea.  under  power  to  regulate 
:and  license  biHiard  tables,  was  held  valid, 
notwithstanding  the  state  statutes  QU'tiie 
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laws.  This  rule  is  not  without  well-oonsid- 
ered  eases  in  its  support,  and,  as  we  think 
It  more  in  consonance  with  the  principles 
of  good  government  than  is  the  rule  fol- 
lowed by  the  trial  judge,  we  do  not  feel  th&t 
it  ouj^t  to  be  overruled  or  modified.  W« 
hold,  therefore,  that  the  ordinance  was  not 
superseded  by  the  general  statute  quoted. 

It  is  further  contended  that  the  judgment 
must  be  sustained  on  the  ground  that  the 
game  the  defendant  played  at  is  not  one 
prohibited  by  the  ordinance.  It  is  true  the 
game  known  as  "Twenty-six"  is  not  enumer- 
ated in  the  ordinance,  but  the  ordinance  is 
general  in  its  terms,  and  prohibits  a  person 
from  playing  at  any  game  of  chance  played 
with  dice  for  money,  or  representatives  of 
money,  and  is  broad  enough  to  include  the 
game  played  at  by  the  respondent. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  instmctione 
to  reinstate  the  case  and  overrule  the  de- 
murrer. 

Hedl^,  Ch.  J.,  and  Bndkln,  Crow, 
Boot,  Dunbar,  md  Mount,  JJ.,  concur. 


rabject,  where  they  did  not  conflict.  Platts- 
burg  V.  Trimble,  46  Mo.  App.  459. 

And  under  a  charter  giving  power  to  reg- 
ulate or  suppress  lotteiy-tiwet  dealers,  mn 
ordinance  was  held  valid,  although  a  state 
law  on  the  same  Bubjfft  wnft  in  (•▼'^tpr*'*. 
Ex  parte  Eibui^.  10  Mo.  App.  The 
prosecution  was  held  quasi  criminal. 

And  it  was  held  no  defense,  under  an  in* 
dictment  at  common  law  for  keeping  a  com- 
mon gambling  house,  that  the  city  council, 
under  the  power  to  prohibit  gambling,  had 
passed  ordinances  prohibiting  that  offense. 
State  T.  Crummey,  17  Minn.  72,  GiL  60.  The 
court  said:     "Under  the  ordinance,  he  la 

firoaeruted  by  complaint,  in  the  name  of 
he  city,  before  the  justice,  and  punishable 
by  fine  only.  And  if  this  were  not  so,  a 
repeal  by  implication  can  only  arise  where 
the  later  statute  is  so  inconsistent  with  the 
former  that  both  cannot  stand  together." 

Where  the  power  to  create  and  punish  an 
offense  was  among  the  powers  granted  in  the 
charter,  it  was  held  that  a  conviction  for  a 
violation  of  an  ordinance  against  gaming 
was  valid  Although  the  offense  was  provided 
against  in  the  general  statutes  of  the  terri- 
tory.   Ex  parte  Donelass.  1  Utnh,  108. 

And,  under  the  power  to  prohibit  or  re- 
strain all  gambling  games  or  devices,  a  con- 
viction under  an  ordinance  prohibitiiig 
gambling  was  su.'^ained  although  a  state 
statute  provided  a  penalty  for  that  offense. 
Blodgett  T.  McVey,  131  Iowa,  652,  108  N. 
W.  239.  In  t'^is  case  it  was  held  that  tha 
power  was  expreexly  conferred,  and  there- 
fore no  question  of  inconsistency  could  arise. 

d.  Vagrants  ana  aiaorderly  peraona. 

Idaho  Rev.  Stat.  I  2230^uthoriziDg  towns 
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and  TiUagea  to  pus  OTdinances  for  the  pun- 
Utment  of  vagrants,  was  held  to  sustain  an 
ordi nance,  notwithstanding  the  Penal  Code 
provides  a  penalty  for  vagrancy.  State  v. 
Preston,  4  Idaho,  215,  38  Pac.  694. 

And,  under  express  power  in  the  charter 
to  define,  restrain,  and  punish  vagrants,  an 
ordinance  to  that  effect  was  held  valid,  al- 
though a  state  statute  made  vasrancy  a 
Busdemeanor.  Kansas  City  v.  Neal,  49  Mo. 
App.  72.  It  was  also  held  that  a  proceeding 
imder  the  ordinance  was  not  a  criminal  pro- 
ceeding. 

And  Mich.  Comp.  Laws,  S  6923,  defining 
disorderly  persons,  was  held  not  to  be  a 
limitation  upon  the  legislature  to  authorize 
Bunicipal  authorities  to  punish  other  acts 
within  reasmahle  bounds.  Re  Stegenga,  188 
Uieh.  66,  61  LJtA.  768,  94  N.  W.  S85. 
In  this  ease  the  charter  gave  authority  to 
provide  for  the  punishment  of  all  persons 
who  shall  be  disorderly  on  the  streets  or 
public  places,  and  to  punish  disorderly  per- 
•one  of  all  kinds.  The  chief  point  relied 
upon  in  this  ease  was  that  the  ordinance 
was  in  excess  of  the  power  granted,  and  not 
that  the  same  crime  was  affected  by  the 
state  statute. 

And  under  a  charter  (Avtng  power  to  pnu- 
isli  keepers  of  disordeSy  TOUses,  an  ordi- 
nance imposing  the  same  penalties  as  the 
Penal  Code  was  held  valid.  Ex  parte  Wil- 
aon,  14  Tex.  App.  692.  In  Ex  parte  Fa^, 
28  Tex.  Crim.  Rep.  573,  40  KRA.  212,  44 
S.  W.  294,  it  was  said  that  in  this  case  the 
constitutional  provision,  art  6,  ||  16-10, 
Mming  the  courts  having  jurisdiction  to  try 
certain  offenses,  was  not  ^scussed. 

ff.  Wulmnoeat  sCreeto  and  peddUng* 

Under  a  city  charter  autliorizing  the  coun- 
cil to  improve  and  repair  streets  and  nde- 
walks,  and  to  define,  prevent,  and  remove 
nuiwnees,  it  was  held  that  an  ordinance  pro- 
hibiting the  obstruction  nf  a  sidewalk  was 
valid,  notwithstanding  the  Penal  Code  pro- 
vided that  the  obstruction  of  a  street  or 
highway  was  a  nuisance  and  a  misdemeanor. 
Ex  part*  Taylor,  87  Cat.  96,  26  Pac.  258. 
In  tills  ease  the  judgment  of  the  justice 
would  have  been  Talidalso  under  the  state 
law.  In  rmrd  to  this  latter  question,  the 
eourt  said  that  the  case  of  Re  Sic,  73  Cal. 
142,  14  Pac  405,  did  not  discuss  this  propo- 
sition. In  the  present  case  the  penalty  was 
of  the  same  character  as  that  prescribed  by 
the  general  laws,  only  less  in  degree. 

And  an  ordinance  prohiUtlng  a  nuisance 
was  held  to  be  valid  under  a  charter  anthor- 
idng  the  dty  to  provide  ordinances  to  pro- 
hibit, prevent,  and  abate  nuisances,  al- 
though the  general  laws  authorized  a  pun- 
ishment for  the  same  offense.  People  v. 
Detroit  White  Lead  Works,  82  Mich.  471, 
9  L.R.A.  722,  46  N.  W.  735. 

And  a  ci^  ordinance  against  stock  run- 
ning at  large,  under  the  power  to  abate  and 
remove  all  nuisances,  and  giving  exclusive 
power  over  streets  and  alleys,  and  to  abate 
aU  obstructions  and  encroachments  therein, 
was  held  to  be  valid,  although  the  minimum 
17L.B.A.fN.&) 


fine  was  higher  than  that  imposed  by  the 
state  statute.  Quincy  v.  O'Brien,  24  III. 
App.  591. 

So  it  was  held  in  St.  Joseph  t.  Vesper,  69 
Mo.  App.  459,  that  an  ordinance  imposing  a 
different  fine  for  a  nuisance  from  that  im- 
posed under  the  state  law  was  valid.  In 
this  case  the  city  was  authorized  to  define, 
prevent,  and  abate  nuisances. 

And,  under  the  power  given  cities  to  regu- 
late projections  on  the  sides  of  buildings, 
an  ordinance  prohibiting  the  projection  of 
bay  windows  m  the  street  wna  held  valid, 
although  a  special  statute  of  the  state, 
Laws  of  1799,  2  Mass.  Spec.  Laws,  340,  pro- 
hibited a  projection  of  more  than  1  foot. 
Com.  v.  Qoodnow,  117  Mass.  114.  In  this 
case  the  statuta  of  1709  was  local,  appU- 
cable  to  this  city,  and  tiie  subsequent  statute 
was  a  general  law,  applicable  to  all  cities. 

The  power  to  regulate  peddling  was  neld 
to  authorize  an  ordinance  against  peddling 
on  certain  streets,  notwithstanding  a  state 
license  for  peddling.  Ex  parte  Benson,  49 
Tex.  Crim.  Rep.  177,  flO  S.  W.  874.  The 
court  said:  "Nor  does  the  fact  that  the 
state,  as  is  the  ease  here,  may  license  ped- 
dlers, exclude  the  idea  of  municipal  super- 
vision, where  the  power  for  such  siiporvision 
is  given  in  the  charter.**    (See  subd.  V.) 

And  under  N.  Y.  Laws  1904,  chap.  638, 
providing  for  registering  nnd  regulating  the 
speed  of  automobiles  in  the  state,  and  allow- 
ing cities  and  villages  to  provide  by  ordi- 
nance for  regulating  the  speed,  provided 
they  fix  the  same  speed  limitations  for  all 
other  vehicles,  and  also  post  a  notice  show- 
ing the  speed  limit,  and  fix  the  penalty  for 
all  vehicles  alike,  it  was  held  that  the  local 
authorities  could  pass  ordinances.  People 
ex  rel.  Hainer  v.  Keeper  of  Prison,  121  App, 
Div.  645,  106  N.  Y.  Supp.  314,  Reversing  65 
Misc.  611,  106  N.  Y.  Supj).  960. 

An  ordinance  prohibiting  physicians  to 
employ  drummers  was  held  to  be  valid. 
Burrow  v.  Hot  Springs,  86  Ark.  396,  108  S. 
W.  823.  This  was  under  the  power  to  pro- 
hibit and  punish  any  act  which  the  laws  of 
the  state  make  a  misdemeanor,  and  to  im- 
pose penalties  not  exceeding  the  penalties 
imposed  by  the  state  statutes. 

A  state  law  prohibiting  the  driving  of 
automobiles  in  a  thickly-settled  city  or  vil- 
lage at  a  greater  speed  than  12  miles  an  hour 
was  held  not  to  render  invalid  an  ordinance 
prohibiting  a  speed  greater  than  6  miles  an 
hour,  under  the  power  to  regulate  and  con- 
trol the  use  of  the  streets.  Bellingham  v. 
assna,  44  Wash.  397,  87  Pac  481. 

0.  Peace  and  good  order. 

An  ordinance  for  assault  and  battery, 
imposing  the  same  punishment  as  was  in- 
flicted by  the  general  laws  of  the  state, 
was  held  valid,  where  the  authority  to  enact 
such  ordinance  was  conferred  upon  the  city 
by  its  charter.  Amboy  v.  Sleeper,  31  III. 
499. 

A  conviction  for  disturbing  the  peace  was 
held  valid,  notwithstanding  a  state  statute 
relating  to  the  same  kind  of  offense,  under 
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a  charter  giving  fwwer  to  pass  an  ordinance 
for  the  preservation  of  peace  and  good  order. 
Lebanon  v.  Gordon,  99  Mo.  App.  277,  73  S. 
W.  222.  It  was  said  that  an  aequitUI  or 
conviction  would  not  ba  a  bar  to  a  pniseeu- 
Uon     the  state. 

A  city  charter  giving  foil  power  author- 
ized an  ordinance  against  carrying  concealed 
weapons,  although  the  state  law  also  pro- 
vided a  penalty.  Abbeville  f.  Leopafd.  61 
S.  C.  99,  39  S.  E.  248. 

b.  Two  distinct  offenaet. 

In  some  cases  holding  the  ordinance  valid 
the  rule  is  asserted  that  the  same  act  may 
constitute  two  ofTenseB, — one  against  the 
munieipality  and  one  aifainst  the  state. 

Au  ordinance  prohibiting  the  keeping  of 
a  tippling  bouse  was  held  not  to  conflict 
with  a  subsequent  ecmstitutional  provision 
by  which  the  manufacture  and  sale  of  li- 

?uor8  as  a  beverage  were  entirely  prohibited, 
'be  charter  gave  the  city  power  to  restrain 
prohibit,  and  suppress  tippling  shops.  It 
was  held  that,  so  far  as  "restrain"  included 
the  power  to  restrain  by  license,  the  Con- 
stitution superseded  that  clause;  but,  as  to 
"prohibit  and  suppress,"  there  was  no  con- 
flict between  the  charter  and  the  state  law 
passed  to  ear^  into  effect  the  provisions  of 
the  Constitution.  Tankton  v.  Douglass,  8 
S.  D.  440,  66  N.  W.  923.  The  court  held 
that  an  act  might  constitute  a  penal  offense 
under  the  laws  of  the  state  and  further 
penalties  mi|;ht  be  imposed  for  its  commis- 
sion by  municipal  laws,  and  the  enforcement 
of  one  would  not  preclude  the  enforcement 
of  the  other. 

And  a  city  charter  authorizing  the  city 
council  to  levy  and  collect  a  license  tax  on 
liquor  sellers,  and  a  statute  authorizing  the 
county  commissioners  to  collect  a  license  on 
sales  of  liquors  in  quantities  of  less  thsLn 
one  quart,  were  held  not  to  conflict,  and  the 
county  license  was  held  to  be  no  bar  to 
a  prosecution  under  the  ordinance  providing 
a  penal^  for  the  failure  to  secure  such  li- 
cense. Both  provisions  were  held  to  be  po- 
lice regulations, — one  by  the  police  power  of 
the  territory  and  the  other  by  the  police 
power  of  the  corporation  j  but  it  was  held 
that  so  much  6f  the  ordinance  as  punished 
by  imprisonment  was  void,  because  such 
power  was  not  conferred  by  the  charter; 
but  the  remainder  of  the  ordinance  was 
valid.  Elk  Point  v.  Vaughn,  1  Dak.  113, 
46  N.  W.  577.  The  court  said:  "The  city 
cannot  authorize  or  make  l^al  the  sale  of 
liquors  therein,  because  the  territorial  law 
prohibits  the  sale  without  a  license  from 
the  county;  yet  it  is  competent  for  the  ci+y 
to  further  regulate  and  even  prohibit  the 
sale  by  the  drink.  .  .  .  The  same  act 
may  constitute  two  offenses  and  the  defend- 
ant be  liable  to  a  punishment  for  both." 

In  Howe  v.  Plainfield,  37  X.  J.  L.  145,  and 
State,  Riley,  Prosecutor,  v.  Trenton,  51  N.  J. 
L.  498,  5  L.R.A.  352,  18  Atl.  118,  where  the 
charter  gave  the  power  to  regulate  or  pro- 
hibit the  sale  of  liquor,  and  imposed  a  fine 
for  a  violation  of  the  ordinance,  the  de- 
17L.R.A.(N.S.) 


fendant  insisted  that  it  was  Toid  because 
depriving  him  of  a  jury  trial;  buf  it  was 
held  that  on  act  might  be  an  offense  against 
the  municipality  and  also  one  against  the 
state. 

A  statute  prohibited  the  sale  of  liquor 
within  a  certain  town  and  provided  punish- 
ment by  indietmoit.  A  subseqaent  act  au- 
thorised the  tovm  trustees  to  pass  by>Iawa 
for  the  suppression  of  tippling  houses.  It 
was  held  that  both  acts  were  in  force  and 
that  the  party  was  liable  to  indictment. 
The  court  said  that  if  there  had  been  a 
conviction  in  the  polioe  court,  it  should 
have  been  pleaded  in  bar,  and  furUier  said: 
"Thia  court  has  heretofwe  recognized  the 
rule  that  the  existence  of  a  valid  city  ordi- 
nance for  the  punishment  ot  a  misdemeanor 
does  not  necessarily  supersede  or  invalidate 
a  state  statute  against  the  same  offense, 
and  that  there  may  exist  in  different  courts 
concurrent  jurisdiction  to  inflict  different 
penalties,  by  different  proceedings,  for  the 
same  offense."  Hord  v.  Com.  17  Kj.  L.  Rep. 
B70.  82  B.  W.  176. 

And  under  the  efaarto-.  La.  act  20  of  1882. 
authorizing  the  city  to  punish  the  sale  of 
adulterated  drinks,  it  was  held  tiiat  act  88 
of  1882,  making  it  an  offense  against  the 
state  to  sell  adulterated  foods  and  drinks, 
did  not  repeal  the  authority  given  in  the 
charter,  and  it  was  not  necessary  to  decide 
whether  or  not  the  state  law  applied  to  this 
city,  or  whether  a  person  could  be  put  in 
jeopardy  twice.  State  t.  Labatut,  39  La. 
Ann.  613,  2  So.  550;  SUte  v.  GaUae,  46  Ia. 
Ann.  27,  12  So.  119. 

The  same  was  held  in  State  v.  Fourcode, 
45  La.  Ann.  717,  40  Am.  St.  Rep.  249,  IS 
So.  187,  where  it  was  held  that  the  act  was 
a  separate  and  distinct  offense  from  that 
which  would  have  been  charged  under  the 
state  law. 

Approving  this  case,  it  was  held  in  Amite 
City  V.  HolTy,  50  La.  Ann.  627,  23  So.  746, 
that  a  prosecution  under  an  ordinance  for 
selling  liquors  without  a  license,  authorized 
by  the  charter  giving  municipal  corporations 
power  to  pass  ordmances  relative  to  the 
sale  of  liquor  without  first  obtaining  a  li- 
cense, was  valid,  although  the  state  statute 
provided  for  a  similar  offense.  The  only  dif- 
ference between  this  case  and  the  Fourcade 
Case  was  that,  in  this  case,  the  state  law 
denouncing  the  offense  was  enacted  prior  to 
the  enactment  of  the  statute  conferring 

Sower  on  the  city;  but  this  was  held  not 
)  affect  in  any  way  the  l^al  principle  in- 
volved. They  both  could  stand  and  be  en- 
forced at  one  and  the  same  time. 

And,  under  the  express  power  granted  In 
the  charter,  a  city  ordinance  against  disor- 
derly persons  and  lewd  women  was  sus- 
tained. Shafer  v.  Mumma,  17  Md.  331,  79 
Am.  Dee.  6S6.  No  reference  was  mode  to  a 
state  statute.  The  court  said:  "She  was 
punished  for  an  offense  against  the  decency 
and  morals  of  Hagerstowu,  and  not  against 
those  of  the  state;  she  offended  within  the 
'corporate  limits,*  and  for  such  offense  she 
was  made  to  answer.  This  did  not  wipe  out 
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all  reapODsibility  for  the  offense  to  the  dig- 
nity and  sovereignty  of  the  state." 

And,  under  the  power  given  in  the  charter 
for  the  suppression  of  vice  and  for  the  pre- 
ventimi  of  crime,  and  to  suppress  disorderly 
hotuM  and  houses  of  ill  fame,  and  provide 
for  the  arrest  and  punishment  of  keepers, 
it  was  held  that  an  offense  proceeding  from 
an  act  which  also  constituted  an  offense 
under  the  general  laws  was  not,  for  that 
reason,  to  be  considered  the  same  offense, 
because  the  two  were  distinct  in  their  le^I 
character,  both  as  to  the  nature  and  quality 
of  the  offmse  and  the  juriadiotion  offended 
aninst.  State  t.  Lee,  29  Minn.  445.  IS  N. 
w.  913.  So  it  was  held  that  a  conviction 
under  an  ordinance  was  no  bar  to  an  indict- 
ment. In  this  case  Berry,  J.,  overruled  his 
former  opinion  in  the  case  of  State  v. 
Oleson,  26  Minn.  607,  5  N.  W.  969,  where 
he  held  that  such  an  ordinance  was  invalid, 
and  the  judges  were  divided  as  to  the  effect 
of  Bueh  an  ordinance. 

And,  under  the  power  to  define  vagrants 
and  to  suppress  and  punish  vagrants,  it  was 
held  that  an  ordinance  was  valid,  although 
Uont.  Penal  Code,  S  1155,  also  defined  va- 
grancy, and  provided  a  punishment.  State 
ex  rel.  Butte  v.  District  Court  (Mont.)  95 
Pac  841.  In  this  case  the  court  said: 
"An  act  may  be  made  a  penal  offense  under 
the  statutes  of  a  state  and  fnrttmr  penal- 
ties may  be  imposed  for  its  commission  or 
onussion  by  municipal  ordinanoe." 

So,  under  a  charter  to  suppress  vice  and 
immorality,  and  to  suppress  and  restrain 
disorderly  houses,  an  ordinance  providing  a 
fine  upon  eonviotion  was  held  valid  although 
the  aame  offense  was  a  misdemeanor  under 
the  state  law.  This  was  on  the  ground  that 
an  act  might  constitute  a  petty  offense 
against  the  municipality  which  might 
be  quasi  criminal,  and  also  an  offense 
sgainst  the  state.  Ogden  v.  Madison,  111 
Wis.  413,  65  L.R.A.  606,  87  N.  W.  668. 

And,  under  the  power  to  restrain  gaming, 
it  was  held  that  an  act  might  be  a  penal 
offense  under  the  laws  of  the  state,  and 
that  further  penalties  could  be  imposed  for 
its  oommission  by  by-laws  or  ordinances, 
and  the  enforcement  of  one  would  not  pre- 
clude the  enforcement  of  the  other.  State 
ex  TcL  Milwaukee  t.  Newman,  96  W\b.  268, 
71  N.  W.  438. 

An  act  conferred  power  on  the  city  of 
Chicaso  to  suppress  gambling  houses;  and 
an  ordinance  in  pursuance  thereof  was  held 
not  a  bar  to  an  indictment  under  the  state 
law  for  keeping  a  gambling  house.  Hankins 
V.  People,  106  111.  628.  The  court  said: 
"That  the  legislature  may  rightfully  de- 
clare the  same  act  to  be  two  offenses,  and 
to  be  punished  as  such,  has  long  been  the 
settled  law  of  this  state.  .  .  .  The  limit 
of  the  fine  a  city  or  village  can  impose  un- 
der the  general  act  of  incorporation  is  $200, 
and  the  imprisonment  not  more  than  six 
months;  hence,  it  cannot  be  inferred,  under 
any  circumstances,  the  city  has  jurisdiction 
to  impose  the  penalty  for  the  second  and 
third  offenses  prescribed  by  this  section. 
When  jurisdiction  was  oonlerred  on  the  city, 
it  was  to  enable  it  to  define  and  punish  the 
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keeping  a  gaming  house  as  an  offense 
against  the  tJty  and  its  inhabitants,  and  not 
to  yield  the  power  of  the  state  to  tlw  monio- 

ipality." 

And,  under  a  charter  anthwidiig  the 
city  to  prohihit  keeping  open  stores  on  Sun- 
day, a  conviction  under  an  ordinance  was 
sustained  although  there  was  a  state  statute 
on  the  subject.  This  was  on  the  ground  that 
the  legislature  regulated  the  subject  for  the 
whole  state,  and  the  city  government  made 
such  local  regulations  as  they  thought  fit  for 
the  good  order  and  peace  of  the  city.  Tbe 
court  said  that  the  defendant  was  subject 
to  both  laws  and  amenable  to  the  praaltias. 
St.  Louis  V.  Cafferata,  24  Mow  94. 

In  State  v.  Cowan,  29  Mo.  830,  the  ease 
of  St.  Louis  T.  Cafferata,  supra,  was  distin- 
guished, as  that  case  merely  decided  that  a 
certain  ordinance  was  not  repugnant  to  a 
general  law. 

The  late  decisions  do  not  follow  State  v. 
Cowan,  supra,  as  they  now  hold  that  actions 
for  penalties  under  an  ordinance  are  civil 
actions.    (See  subd.  IV.  b.) 

And,  under  the  power  given  in  a  charter 
to  fix  and  collect  a  license  tax  upon  solicitors, 
it  was  held  that  an  ordinance  was  not  in- 
valid although  a  state  law  required  a 
coimty  license.'  Bz  parte  Siebenhauer,  14 
Nev.  365.  This  was  because  the  same  act 
might  constitute  an  offense  against  the 
state  and  also  against  the  municipality. 

111.  Grim.  Code,  S  221,  providing  that  it  is 
a  public  nuisance  to  obstruct  a  public  high- 
way, although  enacted  after  HI.  Rev.  Stat. 
1874,  chap.  121,  i  58,  making  tbe  obstruct- 
ing of  a  highway  a  nuisance,  punishable  Yij 
suit  in  the  name  of  the  town  for  a  penalty, 
was  held  not  to  repeal  tbe  former,  and  it 
was  held  that  it  was  within  the  power  of 
the  legislature  to  create  two  or  more  of- 
fenses, each  of  which  was  pimishable 
self,  and  that  a  conviction  under  either 
statute  would  be  no  bar  to  a  conviction  un- 
der the  other.  Vfnga  v.  Penn  Twp,  94  111. 
11,  34  Am.  Rep.  199.  This  action  was 
brought  by  a  town  to  recover  a  penalty. 

In  Mclnemey  v.  Denver,  17  Colo.  302,  29 
Pac.  516,  where  it  was  held  that  an  ordi- 
nance was  not  invalid  because  not  providing 
for  a  jury,  but  that  a  penalty  of  fine  "and" 
imprisonment  was  Void  because  the  statute 
conferring  the  power  to  punish  provided 
for  fine  "or"  imprisonment,  it  was  said: 
"The  legislature  may  undoubtedly  delegate 
to  nmnicipal  corporations  power  to  adopt 
and  enforce  by-laws  or  ordinances  on  mat- 
ters of  Bpecial'local  importance,  even  though 
general  statutes  exist  relating  to  the  same 
subjects.  An  ordinance  must  be  authorized, 
and  must  not  be  repugnant  to  a  statute 
in  force  over  the  same  tnritorial  area;  but, 
if  there  be  no  other  conflict  between  the 
provisions  of  the  statute  and  ordinance  save 
that  they  deal  with  the  same  subject,  both 
may  be  given  effect.  The  resulting  or  cor- 
relative doctrine  is  now  too  firmly  estab- 
lished to  admit  of  serious  question  that 
the  same  act  may  constitute  two  offenses, 
vie.,  a  crime  against  the  public  law  of  the 
state,  and  also  a  petty  offense^  against,  a 
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local  munictiMiI  regnlation.  The  weight  of 
authority  likewiBe  fairly  eustains  the  view 
that  a  prosecution  and  punishment  for  one 
of  these  offense*  is  no  bar  to  a  prooeedtne 
for  the  other."  * 


o.  AddiUimdl  penaUtetf. 

Municipalities  are  held  to  have  the  right, 
when  BO  authorized,  to  impme  new  and  ad- 
ditional penalties. 

80,  a  city  ordinanoa  against  selliag  liquor 
on  Sunday,  under  a  charter  authoriang  reg- 
ulation'of  all  persons  vending  liquor,  was 
held  valid,  on  the  ground  that  the  legisla- 
ture might  authorize  the  municipal  govern- 
ment to  impose  new  and  additional  penalties 
for  acts  already  penal  by  the  laws  of  the 
■tate.   State  t.  Lndwig,  21  Minn.  202. 

And  in  Hankato  v.  Arnold,  36  Minn.  62, 
80  N.  W.  305,  where  it  was  held  that  a 
prosecution  under  a  city  ordlnanee  could  be 
had  without  a  jury,  the  court  said:  "A 
city  may  be  clothed  with  plenary  power  to 
regulate  and  prescribe  reasonable  conditions 
under  which  certain  kinds  of  business,  as 
that  of  auctioneers,  druggists,  dealers  in 
spirituous  liquors,  etc,  may  be  conducted; 
and  Its  right  to  enforce  its  lawful  ordinan- 
oas  in  respect  to  the  same 'by  appropriate 
penalties  fo  not,  we  think,  affected  by  the 
existence  of  general  statutes  upon  the  same 
subject,  in  which  the  state  undertakes  to  rw- 
ulate  and  restrict  the  same  kinds  of  buM- 
ness,  and  to  provide  penalties  for  infrac- 
tions of  such  statutes." 

In  Wood  V.  Brooklyn,  14  Barb.  426,  where 
it  was  held  that  a  city  ordinance  prohibit- 
ing Mlling  liquor  m  Sunday  contravened 
the  state  law  allowing  taverns  to  sdl  to 

e nests,  the  charter  authorized  the  prohi- 
ition  of  the  sale  of  liquor  unlicensed 
persons.  The  court  said:  "There  is  un- 
doubtedly good  reason  why  city  corpora- 
tions should  be  authorized  to  impose  penal- 
ties in  addition  to  those  inflicted  b7  the 
laws  of  the  state.  Particular  acts  may  be 
far  mors  injurious,  while  the  temptation 
to  commit  them  may  be  much  greater,  in 
ft  crowded  city  than  in  the  state  generally. 
Th^  consequently  require  m<Nre  severe  meas- 
ures for  prevention.  State  laws  are,  of 
course,  for  the  general  good,  and  cannot 
always  answer  the  peculiar  wants  of  par- 
ticular localities.  The  power  of  making  laws 
of  general  operation  belongs  exclusively  to 
the  legislature  of  the  state;  but  local  legia- 
ation  may  be  delegated  to  municipal  corpo- 
rations. Their  acts  under  the  power  are 
valid  when  there  is  no  conflict,  and  super- 
added penalties  are  not  inconsistent  with 
those  previously  Imposed." 

In  Ex  parte  Hong  Shen,  98  Cal.  681,  33 
Pae.  799,  the  case  of  Wood  v.  Brooklyn,  14 
Barb.  426,  was  distinguished,  aa  there  a 
statute  prohibited  the  sale  of  liquor  on  Sun- 
day to  any  but  lodgers  and  travelers,  and 
the  ordinance  of  the  dtj  of  Brooklyn  pro- 
vided that  no  person  should  sell  liquor  on 
Sunday;  and  therefore  these  two  provision;) 
—one  permitting  and  the  other  prohibiting 
— were  in  direct  conflict, 
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But  It  was  held  that  this  ordinance  was 
valid  where  the  defendant  had  not  a  tavern 
keeper's  license.  Brooklyn  t.  Ibynbee,  Si 
Barb.  282. 

In  Moundsville  t.  Fountain,  27  W.  Va. 
182,  it  was  held  that  an  ordinance,  under 
an  express  power,  requiring  a  town  license 
to  sell  liquor,  was  valid  although  the  state 
law  required  another  license;  and  that  the 
legislature  could  authorize  the  authoritios  of 
the  town  to  provide  by  ordinance  for  the 
punishment  of  all  offenses  by  a  summarj 
proceeding,  whether  they  be  crimes  or  not, 
and  whether,  if  crimes,  they  are  punished 
by  the  state  by  fine  only  or  by  fine  and 
imprisonment,  provided  that  the  defendant 
is  allowed  to  appeal  to  a  court  where  the 
case  can  be  tried  by  a  jury.   But  it  was 
held^  that  an  ordinance  could  not  ha  au- 
thorized to  punish  by  imprisonment  a  crime 
which  the  state  punishes  by  imprisonment. 
The  court  said:    "And  the  legislature  may 
authorize  the  municipal  authorities  to  do 
this,  though  the  offense  against  the  town 
or  city,  where  punishment  is  authorized  to 
be  provided  for  by  an  ordinance,  be  an  of- 
fense which  the  state  does  not  punish  as  a 
crime,  or  an  offense  which  the  state  does 
punish  as  a  crime,  but  does  not  punish  by 
imprisonment.  As,  for  example,  assault  and 
battery  in  this  state,  which,  as  a  crime,  is 
punished  only  by  fine,  may  be  punished  hj 
a  town  ordinance  by  imprisonment." 

In  Judy  V.  Lashley,  50  W.  Va.  628,  67 
L.R.A.  413,  41  S.  E.  197,  the  case  of  Mounds- 
ville V.  Fountain,  supra,  providing  that  mu- 
nicipal corporations  may  punishfor  unlaw- 
fully retailing  tiquor,  was  distinguished,  aa 
there  the  statute  eiqtressly  gave  power  to 
such  corporations  to  impose  a  license  tax, 
from  which  it  resulted  that  the  council 
should  have  power  to  enforce  its  regulation. 

And,  under  power  to  suppress  and  pro- 
hibit bawdy  houses,  an  ordinance  imposing 
a  penalty  was  held  valid  although  a  stat- 
ute also  provided  for  such  an  offense.  Wong 
V.  Astoria,  13  Or.  B38,  11  Pac;  296.  The 
court  said:  "The  notion  that  a  municipal 
corporation  has  no  right  to  prescribe  a  pen- 
alty for  the  doing  an  act  that  is  criminal 
in  its  nature,  or  which  is  a  crime  under  the 
general  laws  of  the  state,  cannot  be  upheld 
by  authority  or  principle." 

An  ordinance  imposing  a  penalty  for  us- 
ing a  sidewalk,  enacted  under  express  pow- 
er pven  in  the  charter,  was  held  valid  in  a 
civil  suit  to  recover  the  penalty,  notwith- 
standing a  subsequent  statute  making  ths 
violation  of  the  ordinances  in  that  city  a 
misdemeanor.  New  York  v.  Hyatt,  3  £.  D 
Smith,  156.  The  court  said:  "Here  the 
corporation,  in  virtue  of  its  charter,  imposee 
a  penalty  for  the  breach  of  its  authority  and 
ordinance,  and  collects  the  debt  which  such 
violation  creates  in  its  favor.  The  state 
punishes  the  offender  for  the  public  wrong. 
In  my  opinion  the  statute  in  question  in  no 
wise  conflicts  with  or  impairs  the  right  of 
the  oorporaticm  in  this  respect." 

And,  under  the  power  to  make  ordinances 
relating  to  weights  and  measures,  it 
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kdd  thst  tin  tmA  that  the  ordinanoe  in 
anestkai  snperadded  «  penalty  for  acta  penal 
Bj  etatote  did  not  render  the  ordinance  in- 
Talid,  as  a  municipal  government  could  be 
anthorised  to  paas  ordinances  imposing  new 
and  superadd^  penalties  for  acta  already 
penal  by  the  laws  of  the  state.  New  York 
T.  Uano,  68  Miae.  225.  109  N.  Y.  Snpp.  68. 

d.  Ooneurrent  furiadicHon. 


Some  eases  hold  that  the  jurisdiotitm  un- 
der police  power  may  be  concurrent,  and 
that  it  ia  no  defense  in  a  prosecution  to  al- 
1^  that  the  defendant  is  liable  to  a  pnMe- 
ention  in  another  forum.  The  question 
whether  or  not  a  prior  conviction  would  be 
m  bar  to  a  subsequent  prosecution  was  not 
involved  in  these  cases. 

A  charter  granting  power  to  license  liquor 
sellers  and  to  punish  violators  by  fine  was 
held  no  defease  to  an  Indictment.  Wight- 
man  T.  SUte.  10  Ohio.  462.  No  ordinance 
waa  shown.  The  oourt  said:  Under  the 
general  law  the  measure  of  punishment 
may  be  greater,  and  the  mode  of  efleeting  it 
different;  but  still  we  apprehend  that  dis- 
tinct tribnnalB  may  have  concurrent  juris- 
diction, in  the  absence  of  any  expression 
clearly  indicative  of  the  intention  to  confer 
it  ttxelasively  upon  the  corporation.  It  is 
mid  by  counsel,  if  this  concurrent  juris- 
diction ia  sustained,  a  man  may  be  twice 
tried  for  the  same  offense,  and  twice  sub- 
jected to  conviction  and  punishment.  This 
does  not  seem  to  us  to  follow;  but  it  is 
de«r  that  a  fine  assessed  by  either  jurisdic- 
tion, the  court  of  common  pleas,  or  by  the 
anthority  of  the  corporation,  would  be  a 
bar  to  another  prosecution  for  the  same  of- 
fsnae  in  another  jurisdiction.** 

Ia  a  proaeention  under  the  state  law  for 
keefrfnE  a  gambling  house,  it  was  claimed 
that  tne  power  given  to  restrain,  prohibit, 
and  sappress  games  and  gambling  houses 
gave  the  city  the  exclusive  power  to  punish 
the  keepers  of  gambling  houses;  but  It  was 
held  that  such  power  was  not  exclusive, 
and  could  not,  by  implication,  be  extended 
to  nullify  the  plain  provisions  of  a  statute 
not  in  conflict  with  it.  Rice  v.  State,  3 
Kan.  141.  The  court  said:  "It  is  not  neces- 
sary In  this  case  to  decide  whether  both  can 
punish  for  the  same  act;  but  we  have  no 
doubt  but  that  the  one  which  shall  first 
obtain  jurisdiction  of  the  person  of  the  ac- 
cused may  punish  to  the  extent  of  its  pow- 
er." 

And  the  power  given  In  the  dty  diarter 
over  the  subject  of  gaming  waa  held  not  to 
repeal  the  general  law,  and  an  ordinance  in 
relation  to  the  same  was  not  a  bar  to  an 
faidietment  under  the  state  law.  Berry  v. 
People,  3<  ni.  423.  The  court  said:  "The 
{nrisdiction  is  concurrent,  and  judgment  in 
a  ease  brought  by  the  city  for  a  violation 
of  this  ordinance  would  be  a  bar  to  a  re- 
eovery  b^  the  state  for  the  same  cause." 

Referring  to  the  ease  of  Berry  v.  People, 
supra,  the  eourt,  in  Wrim[  v.  Penn  Two.  94 
HL  11,  84  Am.  Rep.  199,  said  that,  in  Fant 
V.  People  46  lU.  269>  the  court  receded  from 


the  position  taken  in  Berry  v.  People,  38 
III.  423,  and  declined  to  decide  whether  the 
ordinance  and  state  law  could  be  enforced 
together.  (Bub  in  this  latter  case  there  had 
been  no  judgment  under  the  ordinance,  and 
what  was  said  in  regard  to  that  waa  only  a 
dictum.) 

In  Hankins  r.  People,  100  111.  628,  it  was 
said  that  Wragg  v.  Penn  Twp.  supra,  over- 
nil^  Berry  v.  People,  supra. 

The  power  conferred  on  a  city  to  provide 
for  the  inspection  and  sealing  of  weights 
and  measures,  and  to  enforce  using  proper 
weights  and  measures,  was  not  repealed  by 
implication  by  a  subsequent  state  statute 
on  the  same  subjeot.  Spring  Valley  t. 
Spring  Valley  Coal  Co.  71  III.  App.  438. 
The  court  said:  "In  matters  of  this  nature, 
the  state  and  municipal  authorities  have 
concurrent  jurisdiction,  and,  in  the  absence 
of  a  prosecution  by  the  city,  the  state  may 
interfere.  It  has  never  been  held,  so  far 
as  we  are  aware,  that  the  granting  of  these 
powers  to  municipal  authorities  withdrew 
original  jurisdiction  upon  these  eubjeots 
from  the  state."  In  this  case  It  was  also 
held  that  the  fact  that  the  city  ordinance 
and  the  state  law  differed  In  maximum  and 
minimum  penalties  imposed  did  not  make 
a  conflict. 

The  authority  in  the  charter  to  prohibit, 
prevent,  and  suppress  keeping  a  house  of 
ill  fame  was  held  valid,  although  the  state 
statute  made  the  offense  of  keeping  such  a 
house  a  felony.  People  v.  Hanrahan,  76 
Mich.  611.  4  LlLA.  761,  48  N.  W.  1124. 
The  eourt  said:  *'The  local  aet  may  be 
exclusive  of  the  general  law,  and  operate  to 
repeal  it  1^  implication;  as  where  its  pro- 
visions are  repugnant  to  or  inconsistent  with 
the  general  law.  Both  laws  may  be  concur- 
rent; as  where  there  is  no  repugnance,  or 
where  one  is  merely  auxiliary  or  cimiula- 
tive  to  the  other.  In  the  former  case,  there 
can  be  no  prosecutitm  except  under  the 
local  law.  In  the  latter  ease,  prosecutions 
may  be  instituted  under  either  law,  and 
the  court  that  first  acquires  Jurisdiction  over 
the  person  of  the  accused  has  exclusive  ju- 
risdiction to  hear,  try,  and  determine  the 
case;  and  a  conviction  for  an  offense  which 
ia  the  same  in  both  laws  will  be  a  bar  to 
a  prosecution  for  the  same  offense  under 
the  other  law.  I  think  the  ordinance  in 
question  is  valid,  and  that  the  charter  pro- 
visions authorizing  Its  enactment  were  not 
repealed  by  implication,  bnt  are  in  force 
and  vaUd." 

«.  SHffermit  rmgutaUana  and  offenaea. 

Some  cases  hold  the  ordinance  valid  on 
the  ^ound  that  the  police  power  of  the  dty 
requires  different  regulations  from  that  of 
the  state.  In  some  of  the  cases  the  ordi- 
nance was  upheld  on  the  ground  that  the 
offense  could  be  distinguished  from  that  cov- 
ered by  the  ^nerat  law. 

So,  the  legislature  was  held  to  have  the 
power  to  authorize  the  city  council  to  pass 
ordinances  in  relation  to  keeping  open  tip- 
pling houses  on  the  Sabbath  I>ay,  although 
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there  wu  then  in  existence  a  general  penal 
statute  on  this  subject.  Hood  v.  Von  Glalm, 
88  Ga.  405,  14  S.  E.  564.  In  this  case  the 
prior  Georgia  cases  holding  apparently  the 
oontraiy  were  distinguiahed  on  the  ground 
-that  in  noiw  of  them  was  there  any  express 
grant  of  authority,  but  that  the  ordinances 
were  enacted  under  the  general  welfare 
clause,  and  the  deduction  is  made  that 
where  there  is  an  express  grant  of  authority 
ihe  act  may  be  an  offense  against  the  peace 
and  quietness  of  the  city  in  a  different  way 
from  which  it  would  be  an  offense  against 
-the  dignity  of  the  state. 

In  Kassell  t.  Savunah,  109  Qa.  491,  86 
8.  E.  147,  the  ease  of  Hood  t.  Von  Glahn, 
supra,  was  distinguished,  as  there  the  con- 
viction was  for  keeping  open  the  doors  of 
a  retail  shop,  and  the  question  as  to  wheth- 
er or  not  a  barkeeper  was  amenable  to  the 
municipal  code  for  violating  a  state  law  was 
not  made  in  that  case. 

So,  under  Idaho  Const,  art.  12, 1 8,  author* 
iiing  counties,  cities,  or  towns  to  make  and 
enforce  police.sanitary.andotherregulations 
not  in  conflict  with  the  charter  or  with  the 

?:eneral  laws,  it  was  held  that  an  ordinance 
or  the  offense  of  battery  was  valid  and  did 
not  contravene  the  general  law,  although 
battery  was  a  crime  under  the  general  crim- 
inal statutes  of  the  state.  State  v.  QuoniL  8 
Idaho,  191, 67  Pac.  491.  Thecourtsaid:  "The 
municipal  government  may  not  take  from 
the  citizen  any  constitutional  right, — ^has  no 
power  to  do  so, — ^yet,  by  the  express  provi- 
sions of  S  2,  article  12,  the  power  to  make 
and  enforce  sanitary  and  police  regulations 
is  expressly  given  to  cities  and  towns.  The 
object  of  the  provision  ia  apparent,  its  ne- 
cessity ur^nt.  The  burden  of  policing  the 
different  cities  should  not  be  thrown  upon 
the  state,  nor  upon  the  county  in  which  the 
particular  city  in  questicm  may  be  situated." 

In  Monroe  v.  Meuer,  85  Ia.  Ann.  1192, 
which  was  »  prosecution  under  a  city  ordi- 
nance for  keeping  a  disorderly  house,  under 
a  charter  giving  authority  to  preserve  peace 
and  good  order  and  to  abate  nuisances,  it 
was  held  that  the  legislature  had  power 
to  confer  such  authority  on  towns  and  cities, 
under  La.  Const,  arts.  92,  186.  The  court 
said  that  the  distinction  between  crimes 
against  the  state  and  Tiolation  of  municipal 
ordinances  touching  the  mode  of  punishment 
was  clearly  recognized. 

And  under  Iowa  Code,  §  456,  providing 
that  cities  have  power  to  prevent  riots, 
noise,  disturbances,  or  disorderly  assemblies, 
it  was  held  that  an  ordinance  providing  that 
the  keeping  of  a  house  where  loud  noises  arc 
permitted  is  a  nuisance,  and  prescribing 
punishment,  was  valid,  as  this  was  not  cov- 
ered by  any  state  statute.  Centenrille  t. 
Miller,  67  Iowa.  56,  :I0  N.  W.  293. 

And  under  express  power  given,  an  ordi- 
nance imposing  heavier  penalties  than  the 
state  statute  was  held  valid.  Polinsky  v. 
People,  73  N.  Y.  65,  Adirming  11  Hun,  390. 
This  ordinance  provided  against  bringing 
impure  milk  into  the  city  for  sale.  The 
statute  prohibited  selling  impure  milk.  The 
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court  said:  "But  it  may  well  be.  that^  if 
the  legislature  was  deaUng  directly  with 
the  stuijec^  it  might  be  ctmsidered  that 
the  offense  of  bringing  impure  milk  into 
the  city  for  sale,  by  producers  or  large  deal- 
ers, deserved  severer  pimiahment  than  the 
sale  of  it  by  the  small  deaJers,  to  whom  they 
furnished  ft." 

f .  Svperaedtno  stalute. 

If  the  general  law  is  superseded  by  a  par- 
ticular charter  as  applied  to  that  locality, 
the  ordinance  will,  of  course,  prevail,  and 
there  can  be  only  one  prosecution. 

So,  under  Scates's  Comp.  Stat.  (HL)  206, 
providing  that  ineonorated  towns  have  the 
power  to  prohibit  the  sale  of  liquor  within 
their  limits  and  have  the  exclusive  privi- 
lege  of  granting  licenses,  it  was  held  that, 
if  the  defendant  was  within  the  provision 
of  the  ordinance,  he  could  not  be  punished 
imder  the  state  law.  Bennett  v.  People,  SO 
HI.  389.  The  court  said:  "For  the  reason 
that  this  whole  subject  has  been  committed 
by  law  to  incorporated  towns,  and  the  town 
of  Salem,  having  acted  upon  it,  by  passing 
the  necessary  orainanees,  an  indictment  for 
the  offense  alleged  to  have  been  committed 
in  that  town  cannot  be  maintained." 

In  Seibold  v.  People,  86  HI.  88.  the  case 
of  Bennett  v.  People,  supra,  was  distin- 
guished, as  there  the  charter  conferred  ex- 
clusive jurisdiction  upon  the  municipal  au- 
thorities and  was  therefore  held  to  operate 
as  a  repeal  of  the  general  law  within  th« 
municiMlity.  In  this  case  the  charter  mere- 
ly conferred  concurrmt  authority. 

And,  under  Illinois  township  law  of  1861, 
art.  4,  I  5,  granting  to  a  town,  at  a  town 
meeting,  power  to  prohibit  cattle  running 
at  large,  and  to  provide  penalties,  it  was 
held  that  an  action  under  this  act,  Incon- 
sistent with  the  general  law,  superseded  the 
general  law.   Westgate  v.  Carr,  43  111.  460. 

g.  OrdinanoeB  eon/HoCiimr  wtth  atatutea. 

Where  a  statute  prohibits  or  allows  cer- 
tain acts  to  be  done,  it  is  held  that  an  ordi- 
nance conflicting  with  the  statute  will  be 
invalid. 

So,  under  a  charter  authorizing  by-laws 
and  giving  power  to  dose  saloons  at  such 
hours  as  the  common  council  designated,  it 
was  held  that  the  council  had  power  to  pass 
a  by-law  closing  saloons  in  certain  hours 
of  the  night,  although  a  statute  forbade  the 
sale  of  liquor,  but  did  not  prohibit  the  keep- 
ing open  of  the  places  where  it  was  sold 
except  on  the  Sabbath.  State  v.  Welch,  36 
Conn.  215.  In  this  case  it  was  held  that 
the  statute  did  not  apply  to  the  evenings 
of  week  days,  and  consequently  did  not  in- 
terfere with  the  operation  of  the  by-law  on 
those  evenings.  The  court  said:  "Both, 
however,  cannot  be  enforced  in  respect  to 
the  same  act,  so  as  to  subject  a  party  to 
a  double  penalty.  In  such  cases  the  su- 
perior jurisdiction  would  ordinarily  prevail 
to  the  exclusion  of  the  inferior.  But  the 
statute  does  not  render  the  by-iaw  wholly 
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inopentm.  Thit  moat  that  ou  be  dained 
is  that  it  ia  inoperatiTe  ao  far  as  ita  opera- 
tion interferea  with  the  operation  of  the 
■Utnte." 

The  Bubseqnent  passage  by  the  state  of 
a  statnte  defining  mn  ofifense  against  which 
m  dtj  bad  previonBly  been  aathoriaad  to 
auke  ordinances  was  held  to  repeal  the 
power  of  the  city,  uid  the  offenae  ohaigad 
—soliciting  orders  for  liqnora— waa  not  one 
that,  in  ita  nature,  eonstitnted  separate  and 
distinct  offenses,— one  against  the  laws  of 
the  st&te  and  the  other  against  the  city. 
Stiaiua  T.  Wayeroaa,  97  Ga.  476,  26  S.  E. 
329. 

And,  nnder  Iowa  Code,  S  2466,  anthoriz- 
ioff  cities  to  levy  additional  taxes  and  adopt 
nue*  and  ordinances  for  farther  regulating 
and  controlling  the  liquor  traffic,  not  in 
cmfliet  with  thia  chapter,  and  providing  that 
saloons  shall  be  closed  on  election  days,  it 
was  held  that  an  ordinance  closing  saloons 
on  election  days  and  fixing  a  fine  of  $S0 
was  in  conflict  with  the  state  law,  ae  that 
subject  was  fully  covered  by  the  general 
statutes,  and  the  fine  was  much  less  than 
that  imposed  by  the  statute,  and  the  en- 
forcement of  the  ordinance  would  have  a 
tendency  to  impair  the  administration  of 
criminal  justice.  Iowa  City  v.  Melnnemy, 
114  Iowa,  586,  87  N.  W.  498.  It  was  fur- 
ther held  that,  as  the  statute  itself  required 
the  doaing  of  saloons  on  election  days,  an 
ordinance  requiring  the'  same  thing  would 
not  be  a  further  regulation. 

In  Avoea  t.  Heller,  129  Iowa,  227,  106  N. 
W.  444,  the  caae  of  Iowa  City  t.  Helnnemy, 
supra,  was  distingtuahed,  aa  there  the  ordi- 
nance prescribed  a  different  poialty  from 
the  statute,  and  was  conflicting. 

And,  under  power  to  close  and  regulate 
dramshops,  an  ordinance  fixing  the  iiours 
that  liquor  could  not  be  sold  on  Sunday  was 
held  invalid,  and  no  defense  to  a  prosecution 
under  the  state  law  prohibiting  keeping 
open  on  Sunday.  Angerhoffer  v.  State,  16 
Tex.  App.  618. 

In  Flood  V.  State,  19  Tex.  App.  684,  Over- 
nling  Craddock  v.  State,  18  Tex.  App.  S67, 
it  was  held  that  a  charter  power  to  close 
drinking  houses,  etc.,  on  Sunday,  and  pre- 
scribe hours  for  closing  them,  did  not  au- 
thorize an  ordinance  allowing  sales  contrary 
to  Tex.  Penal  Code,  art.  186,  prohibiting 
sales  on  Sunday. 

And,  under  the  authority  to  prohibit  the 
doing  of  any  regular  busineas  on  the  Sab- 
bath Day,  an  ordinance  not  containing  the 
same  exemptions  as  are  contained  in  the 
Code  was  held  void.  Block  t.  Crockett,  61 
W.  Va.  421,  56  S.  £.  826.  This  was  on 
the  ground  that  it  would  repeal  by  impli- 
cation the  general  law. 

The  charter  of  a  village,  authorizing  It 
to  r^rulate  victualing  shops,  was  held  to 
be  inconsistent  with  the  general  statute 
requiring  a  town  license,  and  it  was  held 
that  the  special  act  superseded  the  general 
law  as  to  that  village.  St.  Johnsbury  v. 
Thompson,  59  Vt.  300,  59  Am.  Rep.  731, 
9  Atl.  571. 
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'Die  enactment  of  a  genexml  law  ia  re- 
gard to  shell  fish,  after  Uie  power  had  been 
conferred  upon  the  borough,  was  held  to 
show  that  the  legislature  intended  to  take 
the  regulation  of  the  matter  out  of  the 
hands  of  the  corporation,  and  the  by-law 
was  held  invalid.  Soathport  t.  Ogden,  98 
Conn.  128. 

And,  nnder  the  power  to  r^folate  and  re- 
sbmln  the  speed  of  can  paarins  throng  the 
city,  it  was  held  that  an  ordinance  regu- 
lating the  speed  at  one  mile  an  hour  less 
than  under  we  statute  was  prohibitory  and 
repugnant  to  the  statute,  and  therefore  void. 
Horn  V.  Chicago  &  N.  W.  R.  Co.  88  Wis.  463. 

And  where  a  statute  licensed  pool  selling, 
it  was  held  that  an  ordinance  prohibiting 
the  same  nnder  the  power  to  suppress  gam- 
bline  was  invalid,  where  the  charter  provid- 
ed that  the  penal  laws  of  the  state  should 
not  be  repealed  or  suspended.  Ex  parte  Og- 
den,  43  Tex.  Crim.  Rep.  S31,  60  S.  W.  1100; 
Ex  parte  Powell,  43  Tax.  Crim.  Hep.  391, 
66  S.  W.  298. 

It.  Ordinanees  in  exoeas  of  power. 

The  power  granted  to  make  ordinances 
must  be  strictly  pursued,  and  ordinances  are 
held  invalid  where  they  are  in  excess  of  the 
power  granted.  Some  cases  hold  that  the 
power  '*to  Buppreas"  doea  not  include 
''prohibit"  where  there  is  a  general  penal 
law  on  the  same  subject. 

A  charter  authorizing  the  titj  to  regu- 
late the  sale  of  liquor  and  Issue  licenses 
was  held  not  to  confer  the  power  to  make 
an  ordinance  prohibiting  the  retailing  of 
liquors  without  a  license,  which  was  an  of- 
fense under  Qa.  Penal  Code,  g  431.  It  was 
further  held  that  thia  section  of  the  Code, 
making  it  a  misdemeanor  to  sell  liquor  with- 
out a  license,  and  providing  that  no  person 
shall  be  liable  to  Indictment  who  has  been 
tried  by  the  corporate  authorities,  did  not 
confer  on  every  municipal  corporation  the 
power  to  prescribe  punishment,  nor  did  it 
recognize  power  as  existing,  but  it  was  ap- 
plicable only  where  Uie  legislature  clearly 

S anted  corporate  aathorities  jnriadietion. 
oran  v.  Atlanta,  102  Ga.  840,  80  S.  E.  298. 
A  mnnidpal  ODrporati<m  was  held  to  have 
no  power,  without  valid  legislative  author- 
ity, to  pass  an  ordinance  for  the  punish- 
ment  of  an  act  which  constituted  an  of- 
fense a^unst  the  penal  statutes  of  the 
state.  Kassell  v.  Savannah.  109  Ga.  491, 
36  S.  E.  147.  In  this  case  the  power  con- 
ferred was  to  pass  all  ordinances  in  rela- 
tion to  keeping  open  tippling  houses  on  the 
Sabbath  Day  and  in  relation  to  selling  li- 
quor to  slaves  or  free  persons  of  color  in 
toe  city.  The  ordinance  required  closing  a 
barroom  from  12  o'clock  Saturday  night  un- 
til 12  o'clock  Sunday  night,  and  the  convic- 
tion was  had  for  selling  liquor  on  Sun- 
day. It  was  held  that  the  legislative  au- 
thority did  not  authorize  legislation  upon 
the  sale  of  liquors  on  Sunday,  as  this  was 
a  penal  offense  ^^nst  the  state  law,  which 
prohibited  pursuing  mdinaiy  eallinga  on  the 
Lord's  Day. 
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In  Petersburg  t.  Metzker.  21  HI.  205.  it 
WM  held  that,  under  the  charter  of  a  town 
authoriring  an  ordinance,  and  providing  such 
punishmem:  as  is  or  ma.y  be  provided  b; 
law  for  like  offenses  against  the  laws  of  thv 
state,  the  city  or  town  could  not  provide  a 
greater  punishment  or  fine  than  was  provid- 
ed hj  the  state  law  for  the  same  offense. 

Under  Iowa  Code,  S  4013,  providing  that 
the  crime  of  keeping  a  house  of  ill  fame 
•hall  be  punishable  under  the  laws  of  the 
state,  and  Code,  §  456,  conferring  upon  cities 
tb»  power  to  suppress  and  restrain  houses 
of  ill  fame,  it  was  held  that  a  city  had  no 
power  to  punish  for  keeping  such  a  house, 
as  the  power  to  suppress  does  not  authorize 
a  punishm^t.  The  power  to  suppress  might 
be  exercised  by  providing  for  closing  the 
house,  removing  the  nuisance,  and  other  like 
proceedings,  and  the  keepers  made  liable 
for  costs  and  for  fine  for  refusing  assistance 
to  the  officers.  Chariton  v.  Barber,  54 
Iowa,  360.  37  Am.  Rep.  209,  6  N.  W.  628. 

The  power  to  suppress  gaining  was  held 
not  to  authorise  a  city  to  pass  an  ordinance 
to  d«Sne  and  punish  the  crime  of  gaming 
generally.  Bfl  Lee  Tong.  9  6awy.  333,  18 
Fed.  ass.  The  court  said:  "Even  if  it  be 
admitted  that  authority  to  luppress  gam- 
Uing  houset  and  gaming  would  empower  tiw 
eonndl  to  define  and  punish  the  orime  of 
gaming,  if  the  law  of  the  state  was  silent 
on  the  subject,  still,  when  the  general  law 
1^  the  state  has  defined  the  crime  ot  gam- 
bling and  keeping  a  gambling-house,  and 
prescribed  the  punishment  therefor,  the  pow- 
er of  the  coimcil  to  suppress  must  be  exer- 
deed  within  those  limits.  The  council  can- 
not suppress  a  game  that  the  general  law 
has  not  prohibited.  Its  power  to  suppress 
'gaming'  must  be  understood  as  only  appli- 
cable to  games  which  the  state  has  made  il- 
legal. Nor  do  I  think  it  can  suppress  such 
games  by  prescribing  a  different  or  addition- 
al punishment  therefor  from  that  prescribed 
by  the  state." 

The  power  in  a  diarter  to  make  ordi* 
nances  to  secure  the  inhabitants  against 
violation  of  law  and  the  public  peace,  to 
suppress  gambling,  and  generally  to  provide 
for  the  safety,  prosperity,  and  good  order 
d  the  city,  ma  held  not  to  authorise  an  or- 
dinance to  punish  gambling.  Ht.  Pleasant 
V.  Breese,  11  Iowa,  399.  The  oonrt  said: 
"It  is  true  that  the  effect  of  the  suppression 
may  be  to  secure  inhabitants  against  the 
evils  named,  but  it  is  to  be  done  their 
suppression,  and  not  by  laws  providing  for 
their  punishment  as  misdemeanors." 

And,  under  the  power  given  by  Iowa 
Code,  §  466,  to  cities  and  towns  to  abate 
a  nuisance,  it  was  held  that  a  city  had 
no  power  to  pimish  for  maintaining  a  nui- 
sance, as  Iowa  Code,  g  489,  provided  a  pun- 
ishment bv  the  state.  Nevada  v.  Hutchins, 
69  Iowa,  506,  13  N.  W.  634;  Knoxville  v. 
Chicago,  6.  &;  Q.  R.  Co.  83  Iowa.  636,  32 
Am.  St.  Rep.  321,  60  N.  W.  61. 
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II.  WhfOre  power  to  muujC  mr&inemM 
toaa  not  mtated, 

a.  OeneraUif, 

Where  the  power  to  enact  the  ordinance 
is  not  stated  in  the  opinion,  It  is  supposed 
that  the  ordinance  was  enacted  under  the 
seneral  welfare  clause;  but,  as  that  qnei- 
cion  is  not  certain,  It  fa  thought  best  to- 
group  that  class  of  cams  by  themselves. 
Quite  a  large  number  o'  cases  sustain  the 
validity  of  the  ordinance  without  discussion 
other  than  that  one  is  for  the  peace  and 
good  order  of  the  city  and  the  other  for  the 
peace  and  dignity  of  the  state.  Other  cases 
hold  that  the  penalty  under  the  ordinance 
is  a  civil  proceeding. 

So,  an  ordinance  agalnat  keeping  a  faro 
table  was  held  properly  enforced,  although 
the  same  offense  was  provided  for  imder  a 
previous  law.  McLaughlin  v.  Stephens,  2 
Cranch,  C.  C.  148,  Fed.  Caa.  No.  8,874. 

And  an  ordinance  against  selling  lottery 
tickets  was  sustained  although  the  state 
statute  provided  a  different  penalty.  Kansas 
aty  V.  HaUett.  69  Mo.  App.  160;  Kansas 
City  V.  Zahner,  73  Mo.  App.  396.  The  ordi- 
nance fixed  the  penalty  at  from  $26  to  $260, 
and  the  state  statute  at  not  (acceding  $1,000. 
Hie  cliarter  provision  was  not  set  out. 

And  a  city  was  held  to  have  the  power 
to  enact  and  enforce  an  ordinance  against 
disturbing  public  worship  although  a  state 
statute  covered  the  same  kind  of  offense,  in 
Talladega  t.  Fitspatriok,  138  Ala.  618,  S2 
So.  262.  This  was  aa  the  ground  that  the 
offense  against  the  corporation  and  that 
against  wa  state  were  distinguishable,  the 
one  intended  for  the  peace  and  good  order 
of  the  city,  and  the  other  for  the  mainte- 
nance of  good  government  and  the  dignity 
of  the  state. 

Mich.  Const,  art.  13,  S  12,  provides  that 
the  fines  collected  for  breaches  of  penal 
laws  shall  be  applied  to  township  libraries. 
The  charter  authorized  a  police  justice  to 
try  for  vagrancy,  disorderlT  conduct,  and 
Eolations  of  ordinances  for  hreaehes  of  the 
peace,  and  imposed  fines,  and  the  ordinance 
authorized  the  police  justice  to  try  and  pun- 
ish for  vagrancy,  disorderly  conduct,  and 
drunkenness.  It  was  held  that  fines  col- 
lected for  these  offenses  were  for  breaches  of 
the  "penal  laws,"  notwithstanding  there  was 
a .  state  statute  in  regard  to  these  of- 
fenses. Wayne  County  v.  Detroit,  17  Mich. 
390.  The  question  as  to  the  power  to  make 
these  ordinances  was  not  discussed.  It  was 
also  held  that  the  city  charter  was  the 
statute  imposing  the  penalty. 

In  People  ex  rel.  Fennell  v.  Bay  City,  36 
Mich,  186,  where  the  question  was  as  to 
whether  fines  collected  for  violations  of  city 
by-laws  were  for  violations  of  the  "peniu 
laws,"  it  was  said:  "It  so  happens  that, 
on  some  subjects  contained  in  these  ordi- 
nances, there  is  state  legislation  also;  and 
in  one  instance  it  is  identical  in  substance 
with  the  ordinances  (in  regard  to  a  class  of 
drunkards) ;  but  it  cannot  be  claimed  that 
a  state  prosecution  could  be  interfered  with 


Digitized  by 


Google 


1007. 


SEATTLE  MACDONAXD. 


61 


«r  tbe  penalty  remitted  hj  the  corporation. ' 
Sow  far  a  double  juriadietion  may  lavrfuUy  ; 
go  in  such  cases  is  a  question  not  before 
HI.  But,  with  this  one  exception,  the  city 
ordinances  either  punish  by  fine  that  which 
the  state  has  not  so  punished,  or  impose 
puBishment  Tery  different  in  degree.  The 
charter  does  not  permit  most  misdemeanors 
to  be  punished  by  ordinance  as  severely  as 
under  the  state  laws,  and  the  penalties  are 
fery  different,  and  the  whole  system  is 
stmed  at  farthering  local  Interests  and  re- 
dressing wrongs  against  the  municipal  poli- 
cy." 

An  ordinance  imprisoning  a  free  negro 
who  hired  his  own  time  was  held  valid  al- 
though a  state  statute  punished  differently. 
Hoggatt  T.  Bigley,  6  Humph.  236.  The 
diartcr  doea  not  appear  in  the  case. 

And,  in  Seattle  v.  Pearson.  15  Wash.  57S, 
41  Fae.  1053,  it  was  held  that  a  saloon  ordi- 
Dsnce  fixing  a  minimum  penalty  was  val- 
id althoiwh  the  state  statute  fixed  no  min- 
imum. The  power  in  the  charter  was  not 
referred  to. 

A  city  ordinance  requiring  railroads  to 
bave  the  bell  rung  more  frequently  than  re- 
quired by  statute  was  held  valid.  Gulf  C. 
&  S.  F.  R.  Co.  T.  Calvert,  11  Tex.  Civ.  App. 
i97,  32  8.  W.  246.  The  charter  giving  pow- 
er waa  not  referred  to  in  the  ease. 

This  case  conflicts  with  Louisville  &  N. 
R.  Co.  V.  Com.  117  Ky.  350,  78  S.  W.  124, 
Rehearing;  denied  in  25  Ky.  L.  Rep.  2060,  79 
S.  \V.  275,  where  a  city  ordinance  imposing 
a  fine  a^inst  a  railroad  company  obstruct- 
ing ft  highway  for  more  than  ten  minutes 
was  held  void.  The  state  statute  made  it 
anlawful  to  obstruct  a  highway  for  more 
than  five  minutes.  (See  Horn  v.  Chicago 
4  K.  W.  R.  Co.  38  Wis.  463,  suhd.  I.  g.) 

A  city  ordinance  imposing  a  penalty  for 
»n  affray  was  held  valid  notwithstanding 
it  was  an  offense  against  the  penal  laws 
of  the  state.  Ex  parte  Freeland,  38  Tex. 
Crim.  Rep.  321,  42  8.  W.  296.  A  conviction 
ander  the  ordinance  was  said  to  bar  a  fur- 
ther prosecution  by  the  state.  This  ruling 
was  on  the  ground  that  an  affray  was  a  pet- 
ty offense  and  the  ordinance  imposed  the 
tame  penalty  as  the  Penal  Code. 

In  Platteville  v.  McKernan,  64  Wis.  487, 
11  N.  W.  798,  the  question  whether  it  was 
within  the  province  of  a  municipal  corpo- 
ration to  pass  ordinances  upon  the  same  Bub- 
ject-matter  as  criminal  statutes,  with  the 
same  or  different  penalties,  was  not  decided. 

In  Bums  t.  La  Grange,  17  Tex.  415,  the 
question  as  to  whether  or  not  two  fines 
may  be  imposed,  one  by  the  state  and  one 
by  the  town,  for  the  same  act,  was  not  de- 
cided. The  act  conferring  jurisdiction  on  the 
mayor  to  try  in  a  summary  way  was  held 
nnconstitutional. 

In  Bogart  v.  New  Albany,  1  Ind.  38,  it 
WIS  held  that  a  civil  action  for  a  penalty 
for  retailing  liquor  in  a  dty  without  a  city 
lieense  could  be  maintained,  as  the  by-law 
eofy  subjected  the  offender  to  an  action  of 
dd)t,  and  the  ease,  therefore,  differed  from 
Uadison  t.  Hatcher,  8  Blaekf.  341. 
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An  ordinance  against  entelly  beating  an 
animal  waa  held  not  void  on  the  ground 
that  a  state  statute  covered  tbe  same  of- 
fense. St.  Louis  T.  Sehoanbuscfa,  06  Mo.  618, 
8  S.  W.  791.  The  court  said:  "It  is  the 
well-settled  law  of  this  state  that  municipal 
corporations  may,  by  ordinance,  prohibit 
acts  which,  are  made  misdemeanors  under 
the  general  statutes  of  tba  state;  and,  for 
a  violation  of  such  ordinances,  the  oity  may 
maintain  a  prooeeding  in  its  own  nante  to 
impose  and  collect  a  tme."  The  rule  in  Mis- 
souri is  that  a  fnoseeutlon  for  a  breach  of 
an  ordinance  ia  a  civil  proceeding. 

ft.  Two  HaUnct  offenaea. 

In  some  cases  holding  tbe  ordinance  to 
be  valid  the  rule  is  asserted  that  the  same 
aet  may  constitute  two  separate  offenses, 
—one  against  the  municipality  and  one 
against  Uie  state. 

So,  where  a  new  trial  was  granted  in  the 
police  court  for  a  conviction  of  selling  li- 
quors contrary  to  an  ordinance,  it  was  con- 
tended that  tbe  police  coilrt  had  no  juris- 
diction to  grant  a  new  trial.  It  was  held 
that  a  prosecution  for  a  violation  of  munic- 
ipal relations  waa  within  Its  sommaxy 
jurisdicuon  as  a  poliee  eourt,  and  offenses 
of  greater  moqient  were  within  its  jurisdie- 
tion  as  a  court  of  rsoord.  Selling  liquor 
without  a  licenae  waa  an  offense  against 
a  municipal  regulation,  but  it  was  also  an 
offense  against  the  general  laws  of  the  state, 
and  a  misdemeanor;  and  a  prosecution  for 
such  an  offense  was  a  quasi  criminal  prose- 
cution, and  not  within  its  summary  jurisdicr 
tion,  but  within  its  jurisdiction  as  a  court 
of  record.  State  ex  rel,  Hamilton  v.  Mu- 
nicipal Court,  89  Wis.  358,  61  N.  W.  1100. 

In  Ogden  v.  Madison,  111  Wis.  413,  66 
L.R.A.  606,  87  N.  W.  668,  the  court  said: 
"The  decision  [State  ex  rel.  Hamilton  T. 
Municipal  Court,  supra]  seems  to  assume 
that  the  act  of  selling  intoxicating  liquor 
without  a  license,  contrary  to  a  dty  ordi- 
nance, rose  to  the  grade  of  a  misdemeanor 
for  no  other  reason  than  that  It  was  also 
forbidden  by  the  state  law.  Why  this  con- 
clusion should  follow  is  not  pointed  out.  It 
is,  as  we  have  seen,  contrary  to  the  great 
weight  of  authority,  and,  followed  to  its 
logical  result,  would  so  blend  the  two  of- 
fenses that  a  prosecution  for  one  would  l>e 
a  bar  to  a  prosecution  for  the  other.  When 
it  is  admitted  that  the  same  act  consti- 
tutes an  offense  both  against  tbe  city  and 
against  the  state,  and  that  both  may  pun- 
ish, then  it  follows  that  each  may  punish 
in  accordance  with  the  rules  of  procedure 
prescribed  therefor,  unless  some  constitu- 
tional inhibition  prevents." 

In  O'Haver  v.  Montgomery  (Tenn.)  Ill 
S.  W.  449,  in  defining  a  misdemeanor  it 
was  said;  ^Vowever,  it  may  happen,  and 
often  does  happen,  that  an  offense  against 
the  city  may  also  be  an  offense  against  the 
state,  and  both  jurisdictions  may  punish." 
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c.  Difference   in   regulations   and  of- 
fenses. 

Some  nice  distinctions  are  made  in  con- 
sidering ordinances  that  obviate  the  neces- 
sity of  holding  that  the  act  is  in  violation 
of  both  ordinanoe  and  statute,  by  holding 
that,  in  the  case  under  diseaBsion,  the  ordi- 
nance was  directed  aeainst  some  phase  of 
the  crime  not  covered  by  the  statute.  Other 
eases  hold  that  the  ordinance  regulations 
are  to  meet  a  different  requirement  not  con- 
templated by  a  general  sUitute,  as  that  the 
act  might  be  more  aggravated  when  commit- 
ted in  a  municipality  than  in  the  state  at 
large. 

So,  under  an  ordinance  of  tlie  District  of 
CSolumbia  prohibiting  the  propulsion  of 
horseless  carriages  at  excessive  speed,  it 
was  held  that  this  was  not  the  same  offense 
as  the  conunon-law  crime  of  driving  through 
a  crowded  street  at  a  fast  speed,  to  the 
injury  of  persons,  and  therefore  the  consti- 
tutional guaranty  of  a  jury  trial  did  not 
apply.  Bowles  t.  District  of  Columbia,  22 
App,  D.  0.  321.  It  was  said  that  municipal 
ordinancea  as  such  have  nothing  to  do  with 
the  state,  or  the  state  ^th  them,  except 
that  the  state  might  override  and  nullify 
them,  or  might  provide  means  for  their 
enforcement,  and  that  trial  by  jury  was 
exclusively  one  of  the  tn^cesses  of  the  state, 
and  not  of  the  municipality. 

And  Conn.  Gra.  Stat.  S  2559,  prohibiting 
a  person  keeping  a  place  resorted  to  for 
gaming,  was  held  not  to  cover  the  same  act 
as  a  dty  ordinanoe  imposing  a  penalty  for 
keeping  a  place  for  the  purpose  of  carrying 
on  the  game  of  policy.  State  v.  Flint,  63 
Conn.  248,  28  Atl.  28.  In  this  case  the  court 
held  that  a  conviction  under  the  ordinance 
could  be  had  although  such  place  had  never 
been  resorted  to  or  used,  which  was  requi- 
site under  the  state  statute.  The  court  said: 
"If  the  acts  charged  upon  him  in  both  jm- 
ceedings  were  the  same,  the  judgment  In  the 
first  would  be  a  bar  to  the  second." 

And  a  city  ordinance  against  idling,  loiter- 
ing, and  loafing  was  held  not  contrary  to  the 
penal  laws  of  the  state  against  vagrancy, 
as,  under  the  state  law,  it  was  necessary 
to  show  that  the  accused  was  without  means 
of  support.  Taylor  t.  Sandersville,  118  Ga. 
68,  44  S.  E.  84S. 

And,  under  an  ordinance  to  prevent  nui- 
sances, a  conviction  for  keeping  a  disorder- 
ly house  was  held  not  identical  with  the 
offense  under  the  statute  of  keeping  a  dis- 
orderly inn,  tavern,  alehouse,  gaming  house, 
or  brothel,  on  the  ground  that  there  was 
a  largu  doss  of  nuisances  against  public  or- 
der not  included  in  the  statute  which  it 
was  the  duty  of  municipalities  to  suppress. 
Municipality  No.  1  T.  Wilson,  5  La.  Ann. 
747. 

So,  in  State  v.  Sherrard,  117  N.  C.  716.  23 
S.  E.  157,  where  an  ordinanoe  for  the  pun- 
ishment of  disorderly  conduct  was  sus- 
tained, it  was  said:  "Disorderly  conduct, 
per  ae,  is  not  forbidden  by  the  general  state 
law.  There  are  acts  amounting  to  disor- 
derly conduct  which  come  under  the  ban  nf 
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the  general  law,  and  there  are  other  acts, 
not  amoimtin^  to  criminal  offenses  against 
the  state,  which  would  also  be  disorderly 
conduct.  To  this  latter  elass  of  cases  a» 
city  ordinances  against  disorderly  oondnet 
apply." 

And,  in  State  t.  Wilson,  106  N.  C.  718, 
11  6.  E.  254,  an  ordinance  prohibiting  the 
obstruction  of  water  ways  in  a  city  was 
held  valid  although  the  state  statute  pro- 
hibited a  nuisance.  It  was  held  that  the 
ordinanoe  was  to  prevent  a  nuisance.  The 
charter  power  was  not  stated. 

An  ordinance  against  obstructing  an  offi- 
cer in  the  discharge  of  his  duties,  and  im- 
posing a  fine,  was  held  to  be  valid,  although 
the  offense  described  was  substantially  the 
same  as  that  of  W.  Va.  Code  of  1906,  § 
4317,  relating  to  offenses  aminst  public  jus- 
tice. Ooeana  v.  Cook  (W.  Va.)  00  S.  E.  146. 
This  was  on  the  ground  that  where  the  state 
law  defines  an  offense  generally,  without 
reference  to  the  place  where  oommitted, 
and  the  act,  when  committed  in  a  city, 
would  be  attended  with  aggravation,  the 
corporate  authorities  may  provide  against 
it  by  ordinance,  because  that  ingredient 
might  not  be  supposed  to  be  included  in  the 
state  law. 

d.  Conftietinff  with  the  statute. 

Some  eases  hold  that,  in  the  absence  of 
power  conferred  in  the  charter,  an  ordi- 
nance coverinff  the  same  subject  as  the  gen- 
eral laws  will  be  void.  So,  where  the  pro- 
viraons  of  th»  ordinanoe  and  statute  differ 
in  ragard  to  the  same  offense,  the  ordinance 
is  held  void  as  conflicting  with  the  statute. 
Of  coarse,  in  the  absence  of  power,  an  ordi- 
nance prohibiting  anything  allowed  by  the 
statute  will  be  held  to  conflict  and  to  be 
invalid.  In  some  of  the  cases  the  conflict 
is  easily  seen.  But  there  are  some  cases 
that  broadly  lay  down  the  doctrine  that  mu- 
nicipalities cannot  legislate  on  matters  made 
penal  b^  the  laws  of  the  state.  Some  say 
it  conflicts,  others,  that  it  is  a  usurpation 
of  powers.  It  wil]  be  noticed  that  most 
of  these  cases  are  in  California.  The  case 
of  Re  Sic,  73  Cal.  142,  14  Pac.  40S,  has  been 
criticized  and  is  not  regarded  as  in  accord 
with  the  weight  of  authority. 

Cal.  Penal  Code,  §  435,  provides  that  any 
person  who  carries  on  a  business  for  the 
transaction  of  which  a  license  is  required  by 
any  law  of  this  state,  without  procuring 
such  license,  is  guilty  of  a  misdemeanor. 
An  ordinance  of  tiie  city  and  county  of  San 
Francisco  required  a  license  for  carrying  on 
a  liquor  business,  and  provided  a  fine  and 
imprisonment  for  violation.  It  was  held 
that  the  penalty  clause  was  in  conflict  with 
the  Penal  Code,  and  was  therefore  void; 
but  that  the  ordinanoe  requiring  the  license^ 
and  the  Penal  Code  making  the  failure  to 
procure  it  a  misdemeanor,  would  be  read 
and  interpreted  together,  and  therefore  so- 
much  of  the  ordinance  would  be  enforced. 
Ex  parte  Chriatensen,  86  Cal.  208,  24  Pac. 
747.  Referring  to  the  case  of  Re  Sic,  supra, 
the  court  said:    "The  case  of  Sic  is  not 
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like  that  before  lu.  There  the  law  did  not 
rtfer  or  telate  to  the  ordiiuuice,  but  each 
provisioD  was  oomplete  In  itself,  and  pro- 
Tided  for  the  punishment  of  the  same  act, 
and  the  objecuon  was,  that  if  both  were 
valid,  a  man  might  be  punished  twice  for 
the  same  offense.  Nothing  of  the  kind  could 
hsppen  under  the  provisions  under  consid- 
aation  here." 

In  Ex  parte  Uansfleld,  106  Cal.  400,  39 
Pm.  It  was  held  that  the  penal  porticoi 
of  u  ordinance  against  selling  liqnor  was 
mid,  as  contrary  to  tiie  Pmal  Code,  which 
prorided  a  different  penalty;  but  that  so 
much  of  the  ordinance  as  required  a  license 
would  authorise  a  punishment  under  the 
Penal  Code. 

And,  an  ordinance  undertaking  to  punish 
acts  which  were  punishable  under  the  gener- 
al lava  of  the  state  was  hdd  to  be  in  con- 
flict with  such  general  laws  and  fat  that 
reason  void.  But  a  void  penal  clause  which 
was  independent  from  that  part  of  the  ordi  - 
nance  declaring  the  act  to  be  a  misdemean- 
or was  held  not  to  vitiate  a  judgment,  where 
it  was  in  accordance  with  the  general  laws. 
Ex  parte  Stephen,  114  Cal.  278,  46  Pac.  86. 

An  ordinance  prohibiting  keeping  open 
a  bnsinefls  house  or  working  on  the  Sab- 
bath Day,  excepting  the  sale  of  drugs  and 
woriES  of  necessity,  was  held  to  confli^  with 
Ga.  Penal  Code,  §  422,  providing  that  any 
person  who  shall  pursue  his  business  or 
the  work  of  his  ordinary  calling  on  the 
Lord's  Day  shall  be  guilty  of  a  misdemeanor. 
It  was  held  that  the  municipal  corporation 
had  no  power  to  legislate  on  any  matter 
whieh  was  made  penal  by  the  laws  of  the 
state.  But  the  ordinance  was  held  valid 
so  far  as  it  relatae  to  trading  or  trafflek- 
ir^  by  iwrscms  whose  ordinary  business  did 
not  consist  in  doing  those  things.  It  was  al- 
so held  valid  as  applied  to  keeping  open 
bnsiness  houses  other  than  those  excepted, 
but  would  not  apply  to  keeping  open  a 
business  bouse  for  the  purpose  of  selling 
drugs.  If,  in  this  case,  the  store  was  kept 
open  to  sell  drugs,  and  other  things  were 
sold,  then  the  aoensed  was  gnil^  id  a  vio* 
latiim  of  the  state  law  and  could  not  bs 
punished  under  the  ordinance.  Penniston 
V.  Newnan,  117  6a.  700,  46  S.  E.  65. 

An  ordinance  prohibiting  maintaining  a 
betting  place  was  held  invalid,  in  the  ab- 
sence of  express  legislative  authority,  as  it 
was  an  act  prohibited  by  Ga.  Penal  Code, 
i  398.  Thrower  v.  Atlanta,  124  Ga,  1,  1 
LJt.A.(K.S.}  882,  110  Am.  St.  Rep.  147,  62 
S.  E.  76.  The  court  said:  "The  case  of 
Hood  V.  Von  aiahn,  88  Ga.  406,  14  8.  E.  664, 
relied  on  by  counsel  for  the  city,  and  the 
man  recent  one  of  Littlejohn  v.  Stells,  123 
Ga.  427,  61  S.  E.  S90,  are  not  in  point,  for 
the  reason  that  in  those-  cases  the  munici- 
pal ordinances  which  were  attacked  had 
been  authorized  by  express  legislative  enact- 
ment, while  it  is  not  claimed  that  the  dty 
in  this  case  had  any  such  legislative  au- 
thority. Nor  is  the  case  of  Odell  v.  Atlanta, 
97  Oa.  670,  26  S.  E.  173,  in  conflict  with 
what  is  here  held.  The  diottMi  of  Mr.  Jns- 
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tioe  lAmipkin  in  the  Odell  Case,  to  the  ef- 
fect that  the  city,  under  the  'general  wel- 
fere'  clause  of  its  charter,  had  the  right  to- 
break  up  the  'business'  of  selling  pools  on 
horse  races,  was  fully  explained  in  the  case- 
of  Thrower  v.  State,  117  Ga.  758,  45  S.  E. 
126,  on  the  ground  that  the  court  in  th« 
first  case  mentioned  was  dealing  solely  with 
the  legality  of  the  alleged  business  or  oc- 
cupation, and  did  not  Iiave  before  it  the 
question  whether  the  city  oould  make  penal 
acts  which  were  already  iwohibited  by  the 
state  law  against  keeping  gaming  houses." 

In  New  York  v.  Nichols,  4  Hill,  209.  it 
was  held  that  an  ordinance  requiring  an 
inspection  and  weighing  of  hay  contravened 
1  N.  Y.  Rev.  Stat.  674,  ||  6,  8,  authorizing 
sale  without  inspection. 

An  ordinance  of  the  city  and  county 
against  smoking  opium  was  held  to  conflict 
with  the  general  law  on  this  subject,  and 
this  was  on  the  grotmd  that  the  Constitu- 
tion provided  that  no  one  should  be  twice- 
put  in  jeopardy  for  the  same  offense.  Re 
Sic,  supra. 

In  Hood  T.  Von  Glahn,  supra,  the  case  of 
Re  Sic,  supra,  was  distinguished  on  the 
ground  that  the  question  of  the  grant  of 
power  was  not  involved  in  that  case. 

In  State  t.  Preston,  4  Idaho,  215,  38  Pac. 
694,  the  ease  of  Be  8io,  supra,  waa  not 
followed,  as  contrary  to  the  weight  of  au- 
thority. 

Where  the  state  statute  prohibited  the  of- 
fense of  gambling  and  keeping  gambling 
houses,  it  was  held  that  an  ordinance  pro- 
hibiting the  game  of  keno  was  not  valid,  as 
the  municipality  had  no  authority  to  im- 
pose a  penalty  on  that  which  the  state  law 
had  made  punishable  as  an  offense.  New 
Orleans  T.  Miller,  7  La.  Ann.  661.  The  pow- 
er under  which  this,  ordinance  waa  enacted 
does  not  appear  in  the  case. 

A  by-law  in  regard  to  selling  liquor  with- 
out a  license  was  held  invalid,  as  the  matter 
was  covered  by  the  statute  law  of  the  state. 
Schroder  v.  Charleston,  3  Brev.  533.  It  was 
held  to  be  a  usurpation  of  powers.  This 
ease  was  overruled  in  State  ex  rel.  Burton 
V.  Williams,  11  &  O.  288. 

lit.  General  toel/ttre  olauae. 

a.  CfenenMy. 

Ordinances  under  the  general  welfare 
clause  have  been  sustained  in  many  cases, 
notwithstanding  the  offense  was  covered  by 
the  general  laws.  On  this  question,  how- 
ever, there  is  quite  a  conflict  of  authority. 
In  l^e  following  cases  the  ordinances  were 
held  valid: 

In  Seattle  v.  McDonald,  which  upheld 
the  ordinance,  the  court  said  that  there 
seemed  to  be  a  oonfliet  of  authority  on  this 
question,  but  tiie  rule  In  this  state  was  that 
an  ordinance  enacted  by  virtue  of  the  mu- 
nicipality's general  power  was  not  supersed- 
ed by  a  general  law  fixing  and  defining  a 
punishment  for  the  same  act. 

Cities  were  held  vested  by  the  general 
law  for  their  incorporation,  in  Indiana,  with 
the  power  to  exact  by  ordinance  a  license 
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for  retailing  liquor,  and  such  ordinance 
would  not  be  inconeietent  with  the  gener- 
al laws  of  tlie  state.  Lawrenoeburg  t. 
Wuest.  16  Ind.  337. 

And,  under  Iowa  Oode,  S  6S0>  giving  mu- 
nicipal corporations  power  to  provide  for 
safety,  and  to  improve  the  morals,  order, 
and  oomfort  of  the  inhabitants,  an  ordi- 
nance against  assault  and  battery,  prescrib- 
ing the  same  punishment  as  the  state  stat- 
ute, was  held  not  inconsistent  and  was  valid. 
Avoca  T.  Heller,  12d  Iowa,  227.  lOS  N.  W. 
444. 

And,  under  the  general  wdfare  clause, 
an  ordinance  provided  a  fine  for  keeping  a 
dog  that  should  bite  any  person.  It  was 
contended  that  the  state  law  in  civil  actions 
required  a  scienter.  It  was  held  that  the 
state  law  did  not  require  a  aoienter,  but 
that,  if  it  had,  the  city  bad  unquestionable 
power  either  to  keep  dogs  out  of  the  city, 
or  to  provide  that  any  person  keeping  the 
same  should  be  punishable  for  all  dama)]:e  to 
the  peace  and  security  of  the  city  which 
might  result,  even  without  bis  fault.  Com. 
r.  Steffee,  7  Bush,  161. 

And,  under  the  general  welfare  clause, 
a  city  ordinance  against  slot  machines  was 
sustained,  although  a  state  law  was  in  force, 
imposing  a  greater  penalty.  New  Orleans 
T.  Collins,  62  La.  Ann.  873,  27  So.  532.  La. 
Const,  art.  188,  declared  gambling  to  be  a 
vice.  It  was  also  held  that  an  ordinance 
could  provide  a  punishment  for  that  which 
was  also  punishable  under  a  state  statute. 

A  conviction  under  a  city  ordinance  for 
playing  craps  was  held  valid,  notwithstand- 
ing the  state  statute  prohibited  the  playing 
of  the  game  and  fixed  a  penalty.  Monroe 
V.  Hardy,  46  La.  Ann.  1232,  15  So.  696.  In 
this  ease  the  power  delegated  was  to  pre- 
serve good  order  and  peace;  and,  as  gam- 
bling  was  denounced  by  the  Constitution  as 
a  vice,  it  was  held  that  its  regulation  and 
prohibition  were  within  the  police  power  of 
the  city,  and,  in  such  clnsa  of  ofTenaes,  the 
power  of  the  state  and  that  of  the  munic- 
ipal authorities  to  prohibit  were  held  eon- 
current. 

The  power  under  the  charter  to  provide 
for  the  general  welfare,  and  to  punish  all 
practices  dangerous  to  public  safety  and 
health,  and  for  the  preservation  of  public 
morals,  subject  to  the  limitation'  that  the 
punishment  should  not  exceed  that  provided 
by  the  state  law  for  misdemeanors,  was 
held  to  authorize  sn  ordinance  against  run- 
ning a  lottery,  although  it  did  not  contain 
the  exception  found  in  the  Wash.  Penal 
Code,  §  139,  providing  that  nothing  herein 
shall  »mly  to  a  lottery  for  charitable  pur- 
poses. It  was  further  held  that  an  ordi- 
nance providing  a  punishment  of  not  less 
than  920  was  not  contrary  to  the  state  law, 
whidi  provided  a  maximum  punishment  of 
$S00,  but  did  not  fix  the  minimum  punish- 
ment. Seattle  v.  Chin  Let,  19  Wash.  38, 
52  Pac.  324. 

So,  under  the  power  to  pass  police  regu- 
lations, an  ordinance  against  carrying  con- 
cealed weapons  was  held  valid,  although  it 
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did  not  contain  the  ezoeptions  granted  la 
the  Penal  Code.  It  waa  neld  that  the  ex- 
oeptions  would  apply  in  tiie  city.  Ex  part* 
Boland,  11  Tex.  App.  1S9. 

And  a  city  ordinance  against  carrying  con- 
cealed weapons  was  held  valid  although  it 
did  not  make  an  exemption  provided  in  a 
state  law  for  the  same  kind  of  offense, 
where  the  accused  was  not  prevented  from 
urging  the  exemption.  Linneus  v.  Dusky, 
19  Mo.  App.  20. 

A  charter  giving  power  to  make  regula- 
tions for  good  order  and  government  waa 
held  to  cover  authority  to  maintain  peace, 
and  an  ordinance  against  earrylng  concealed 
wea|>on8  waa  valid  although  a  state  stat- 
ute imposed  a  different  penalty.  It  was  also 
held  that  such  ordinance  did  not  conflict 
with  the  state  law,  and  a  conviction  under 
the  ordinance  was  affirmed.  Opelousaa  v. 
Qiron,  46  Ia.  Ann.  1364.  16  So.  190. 

A  charter  giving  power  to  regulate  the 
police  of  the  city  was  held  to  authorise  an 
ordinance  punishing  vagrants.  It  was  held 
that  the  general  laws  of  the  state,  author- 
izing a  vagrant  to  be  proceeded  against  be- 
fore a  justice  of  the  peace,  did  not  prevent 
the  corporation  making  a  local  regulation 
on  the  same  subject, — a  subject  affecting 
the  well-being  and  prosperity  of  the  com- 
munity to  as  great  an  extent  as  almost  any 
other  within  the  control  of  the  corporation. 
St.  Louis  T.  Bentc,  11  Mo.  61. 

And,  in  a  suit  for  a  writ  of  prohibition 
to  prevent  removal  from  office,  it  was  held 
that,  under  the  provisions  of  the  city  char- 
ter, under  the  general  welfare  clause,  au- 
thorizing the  imposition  of  other  penalties, 
an  ordinance  providing  for  the  removal  from 
office  was  valid  notwithstandincr  the  state 
law  punishing  for  such  misconduct.  Stat« 
ex  rel.  Reid  v.  Walbrtdge,  119  Mo.  383,  41 
Am.  St.  Rep.  663,  24  8.  W.  467. 

A  city  ordinance  against  aiding  an  escape 
of  persons  confined,  passed  under  the  gen- 
eral welfare  clause,  was  held  valid  not^rith- 
standing  a  state  statute  on  the  same  sub- 
ject. De  Soto  V.  Brown,  44  Mo.  App.  14S. 
The  prosecution  was  Iteld  to  be  a  civil  ac- 
tion. 

b.  Two  offensea. 

There  are  a  number  of  cases  holding  that, 
under  the  general  welfare  clause,  an  ordi- 
nance is  valid  on  the  ground  that  it  creates 
and  defines  an  offense  against  the  municipal* 
ity,  and  the  state  law  creates  a  differcmt 
offense  against  the  state,  although  both  of- 
fenses may  be  occasioned  by  the  same  act. 

So,  a  city  ordinance  prohibiting  drunken- 
ness, similar  to  Iowa  Code,  %  1648,  was  held 
valid,  as  the  same  act  might  constitute  an 
offense  against  the  state  and  against  the 
city,  and  be  punished  by  both.  Bloomfield 
V.  Trimble,  54  Iowa,  899,  87  Am.  Rap.  211, 
6  N.  W.  586. 

In  Foster  v.  Brown,  56  Iowa,  686,  8  N.  W. 
654,  the  case' of  Bloomfield  v.  Trimble,  su- 
pra, was  distinguished,  on  the  ground  that 
no  express  authority  was  conferred  on  the 
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plaintUf  to  punish  any  person  for  drunk- 
enness,  nor  was  the  same  prohibited;  and 
il  wu  therefore  held,  under  tne  general  pow- 
ers conferred  on  cities  and  towns  by  Iowa 
Code,  §  482  (general  welfare  clause),  that 
the  town  might  declare  drunkennesB  an 
offense  smd  punish  adiyone  who  vioJated  thti 
ordinance. 

In  Keola  T.  Reichart,  131  Iowa,  492,  109 
X.  W.  &,  it  was  said  that,  under  the  power 
to  enact  ordinances  for  the  safety,  health, 
and  morals  of  the  corporation,  an  ordinance 
against  riotous  conduct  uid  violent  and  pro- 
fane language  was  valid  although  the  same 
penalty  was  provided  by  the  statute  of  the 
state,  defining  the  same  offense.  In  this 
case  the  prior  Iowa  cases  are  reviewed,  and 
also  the  cases  of  other  states,  and  the  prin- 
ciple was  announced  that  an  act  might  con- 
stitute two  offenses, — one  against  the  state 
and  the  other  against  the  city  or  town, — 
and  that  a  conviction  of  one  would  not  be 
a  former  jeopardy.  It  was  also  held  that, 
under  the  general  power  conferred  on  cities 
and  towns,  an  onimance  could  be  enacted 
although  covered  by  the  law  of  the  state. 

A  city  was  held  to  have  the  power  to  pass 
ordinances  although  the  offenses  covered 
thereby  were  made  penal  by  the  statutes 
of  the  state  prior  thereto.  VanBuren  v. 
\yeU%  63  Ark.  8S8,  22  Am.  St  Bep.  214,  14 
a.  W.  38.  In  this  case  it  was  held  that, 
when  such  acts  were  made  penal  by  the 
tttate  and  the  city  or  town,  each  act  be- 
came a  separate  offense  against  the  state 
and  tha  municipality.  It  was  further  held 
that  such  authority  could  be  delegated  to 
a  municipal  corporatioQ  in  general  terms, 
and  that  the  ordinances  in  question  were 
not  invalid  because  they  made  offenses  pun- 
idbable  twiee. 

In  Theiaen  t.  McDavid,  84  Fla.  440,  26 
L.R.A.  234,  16  So.  321,  a  dty  ordinance  pro- 
hibiting business  on  tSunday  waa  sustained 
although  a  prior  state  statute  provided  for 
a  similar  offense.  This  was  on  the  ground 
that  the  municipal  government  could  be 
clothed  with  legislative  power  to  punish  by 
ordinance  any  act  made  penal  by  the  state 
law  when  perpetrated  within  the  city;  that 
it  was  no  objection  that  it  prescribed  the 
same  penalties;  that  the  offender  could  be 
tried  for  the  same  act  under  the  ordinance 
and  the  state  law;  that  a  conviction  under 
one  was  no  bar  to  a  prosecution  under  the 
other,  and  that  it  was  no  objection  to  the 
municipal  ordinance  that  the  trial  was  with- 
out a  jury.  In  this  case  the  power  was 
held  to  have  been  granted  in  the  authority 
to  pass  ordinances  to  preserve  the  public 
peace  and  morals. 

An  ordinance  against  a  breach  of  the  pub- 
lie  peace  of  the  city  was  held  to  be  valid 
notwithstanding  the  state  provided  a  penal- 
ty for  an  assault  and  battery,  as  the  munic- 
ipality had  the  power  to  create  an  offense 
against  municipal  law  out  of  the  same  act 
tut  constituted  an  offense  against  the  state 
law,  and  the  two  were  held  to  be  distinct 
offenses.  It  was  further  held  that  the  fail- 
ure to  secure  a  trial  by  jury  did  not  render 
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the  ordinanoe  invalid.  Hunt  T.  Jackaon- 
ville,  34  IfiA.  604.  48  Am.  St.  Bep.  214,  16 
So.  398. 

And,  under  the  gmeral  welfare  elauie,  an 
OTdinanee  ag^nst  bawdy  houses  was  held 
valid,  although  the  offense  was  indictable 
at  common  law.  State  ex  rel.  Burton  v. 
Williams,  11  S.  C.  288.  It  was  said  that 
there  might  be  two  olTenees  the  same  act, 
and  that  Schroder  v.  Charleston,  3  Brev.  633, 
was  overruled  in  Heisembrittie  v.  Charles- 
ton, 2  McMull.  L.  233,  and  Charleston  v. 
Ahrens,  4  Strobh.  Xw  241. 

An  ordinance  of  a  town  incorporated  un- 
der the  general  laws,  prohibiting  the  sale 
of  liquor  in  quantities  of  less  tlum  one  bar- 
rel without  taking  out  a  license,  was  held 
valid,  notwithstanding  a  state  law  prohibit- 
ing the  sale  of  liquor  without  a  license  in 
less  quantity  than  oaa  quart.  Byera  v.  01- 
ney.  16  111.  36. 

And  a  conviction  under  a  eify  ordinanoe 
tor  selling  liquor  without  a  license  was  held 
valid  altuough  the  accused  was  under  ar- 
rest for  violations  of  a  state  law  by  the 
same  act.  Anderson  v.  ODonuell,  29  S.  C. 
366,  1  h^RJi.  632,  13  Am.  St.  Uep.  'i28,  7 
S.  E.  623.  The  charter  was  not  stated,  but 
it  was  held  that  the  same  act  might  consti- 
tute two  offenses.  The  case  was  reversed 
because  the  trial  before  Uie  mayor  and  coun- 
cil on  appeal  was  not  by  witnesses. 

And,  under  general  police  powers,  an  ordi- 
nance  against  selling  liquor  was  lielU  valid 
although  the  charter  provided  that  all  per- 
sons Belling  liqUor  shall  be  liable  to  indict- 
ment. McCormick  v.  Calhoun,  30  S.  0.  93, 
8  S.  E.  639.  This  was  held  to  mean  that 
there  was  no  authority  to  license,  and,  if 
attempted,  the  person  selling  would  still 
be  liable  to  punishment  by  the  state. 

So,  under  the  general  welfare  clause,  an 
ordinance  against  maliciously  meddling  with 
or  trespassing  upon  the  property  of  another 
was  held  valid,  on  the  ground  t^at  the  same 
act  might  constitute  an  offense  both  against 
the  state  and  against  the  municipality. 
BrowQville  v.  Cook,  4  Neb.  101.  But  the 
title  of  the  prosecution  was  held  invalid, 
as  all  prosecutions  must  be  In  the  name  of 
the  state. 

o.  Cumulative  penalties. 

In  State  ex  rcL  Beid  t.  Walbridge,  119 
Mo.  383,  41  Am.  Bt.  Bep.  663,  24  8.  W. 
467,  wbere  the  questfon  was  as  to  the  pow- 
er of  the  city  to  remove  an  officer  charged 
with  dereliction  of  duty,  it  was  held  that' 
nothing  could  more  conduce  to  the  good 
government  and  welfare  of  a  city  than  that 
it  should  annex  "other  penalties"  (than 
those  enacted  by  the  general  laws  of  the 
state)  for  the  punishment  of  its  own  offi- 
cers,— ^than  that  incompetent  and  unworthy 
ofBceri  should  be  removed  in  a  more  sum- 
mary way  than  that  afforded  by  the  method 
of  procedure  provided  in  the  statutes. 

d.  Different  regulatlona  and  offenaea. 

In  many  cases  the  ordinance  was  sus- 
tained on  the  ground  that  the  offense  cov* 
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ered  by  it  vm  not  the  same  m  the  statu- 
tory crime,  although  both  offenses  related 
to  the  same  subject;  that  the  ordinance  cov- 
ered matters  omitted  in  the  etatute. 

80,  where  the  Penal  Code  made  it  an  of- 
feuse  to  sell  liquor  by  the  quart  or  retail 
without  an  oath  and  license  from  the  corpo- 
rate authorities  of  the  city,  and  an  ordi- 
nance provided  for  punishuig  without  re- 
gard to  license  or  oath,  it  was  held  to  be 
prohibition  pure  and  simple,  and  was  valid. 
It  was  further  held  that  if  it  was  not  valid, 
tia.  Code,  f  45U6,  providing  that  no  person 
shall  be  liable  to  indictment  for  violating 
this  section  in  regard  to  keeping  a  tippling 
shop,  where  said  person  has  already  been 
tried  by  the  corporate  authorities  for  the 
same  olfense>  would  prevent  a  second  trial 
and  give  the  corporation  jurisdiction.  It 
was  further  held  that  the  claim  of  the  right 
to  a  jury  trial  was  of  no  avail,  as  this  was 
an  offense  against  the  city,  and  such  pro- 
visions in  the  Constitution  have  never  been 
.held  to  apply  to  the  police  power  of  cities 
or  towns  under  ordinances.  Uill  v.  Dalton, 
72  Ga.  314. 

In  Momn  t.  Atlanta,  102  Ga.  840,  30  S. 
K  298,  the  ease  of  Uill  t.  Dalton,  supra, 
was  distjngalshed,  as  there  the  ordinance  ab- 
solutely prohibited  the  sale  of  liquor,  and 
this  was  not  the  same  as  the  Penal  Code, 
which  prohibited  the  sale  of  liquor  without 
a  license. 

In  Kassell  y.  Savannah,  109  Ga.  491,  36 
6,  K.  147,  the  case  of  Hill  v.  Dalton,  supra, 
was  distinguished,  as  there  it  was  held  that 
the  ordinance  against  sellii^  liquor  did  not 
provide  for  the  same  offense  as  that  pre- 
scribed by  the  Code,  which  prohibited  the 
^Eeeping  of  a  tippling  house '  without  a  U* 
cense,  and  the  violation  of  the  Sunday  law 
was  not  involved. 

A  statute  provided  that,  in  case  of  local 
option,  it  should  not  be  lawful  to  sell  or  give 
away  liquor.  An  ordinance  prohibiting  the 
keeping  of  such  liquor  for  the  purpose  of 
illegal  sale  was  held  not  to  cover  the  same 
ground  as  tlie  state  law,  and  was  valid. 
Mayson  v.  Atlanta,  77  Ga.  662;  Menken  v. 
Atlanta,  78  Ga.  668,  2  8.  E.  669. 

And,  under  an  act  giving  a  city  and  vil- 
lage power  to  regulate  the  police  and  to 
pass  and  enforce  all  necessary  police  ordi- 
nances, it  was  held  that  an  ordinance  was 
valid  which  prohibited  persons  from  keeping 
open  their  places  of  business  for  the  pur- 
pose of  selling  goods  on  Sunday,  notwith- 
atanding  III.  Crim.  Code,  §  261,  prohibiting 
such  labor  on  Sunday  as  disturbs  the  peacu 
and  good  order  of  society.  McPheraon  v. 
Chebanse,  114  111.  46,  55  Am.  Rep.  857,  28 
N.  E.  4B4.  The  court  said:  "The  police 
regulations  of  a  village  may  differ  from 
those  of  the  state  upon  the  same  subjecL 
if  they  be  not  inconsistent  therewith.  .  ,  . 
The  ordinance  does  not  prohibit  what  the 
statute  permits." 

And,  under  the  general  powers  delegated 
to  maintain  the  good  order  and  government 
of  a  city,  It  was  held  that  a  municipal  ordi- 
nance prohibiting  the  keeping  open  of  any 
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doors  hy  dealers  generally  tm  Sunday  was 
valid,  although  the  state  law  prohibited  the 
dealer  from  pursuing  his  ordinary  calling 
upon  the  Sabbath  Day,  and  §  4461  of  the 
Code  provides  a  punishment  for  keeping 
open  a  tippling  house  on  the  Sabbath  l>ay. 
Karwisch  v.  Atlanta,  44  Ga.  204.  The  court 
said:  "The  ordinance  leaves  his  guilt  on 
these  matters  to  the  state  laws,  but  pun- 
ishes the  keeping  of  such  stores  open  as  an 
act  independent  of  the  violation  of  the  state 
laws  or  Sunday  statutes.  The  ordinance  is 
to  protect  the  people  against  the  violation 
of  the  state  laws.'^ 

An  ordinance  prohibited  a  laborer  or 
tradesman  from  exercising  any  labor  con- 
nected with  his  usual  daily  avocations  on 
the  Lord's  Day, .  or  opening  any  store  for 
the  sale  of  merchandise.  It  was  held  that 
the  latter  portion  only  was  valid,  as  the 
priOT  portion  was  covered  by  the  laws  of 
the  state,  and  a  municipal  corporation  eonid 
not  legislate  upon  subjects  already  made  of- 
fenses by  the  laws  of  the  state.  RothschHd 
V.  Darien,  69  Ga.  603. 

In  Logan  v.  Childs,  61  Fla.  233,  238,  41 
So.  197,  198,  where  a  party  was  arrested  and 
fined  for  failing  to  destroy  a  cesspool,  it  waa 
held  that  the  ordinance  waa  ncn  shown  to 
be  In  oonfliot  with  the  public  health  law 
of  the  state,  where  the  public  health  board 
declined  to  interfere  vrith  the  munidpal  or- 
dinance. Fla.  Const,  art.  15,  §  3,  conferring 
supervision  of  matters  of  public  health  on 
the  state  board,  subject  to  legislative  con- 
trol, did  not  affect  this. 

In  Vason  V.  Augusta,  88  Ga.  642,  it  was 
held  that  a  olty  eouneil,  under  the  general 
power  eonferred  for  the  security,  welfare, 
and  convenience  of  the  dty,  and  peace  and 
good  government,  had  the  power  to  provide 
for  punishment  under  their  ordinances  of 
such  offenses  as  were  not  punishable  under 
the  laws  of  the  state.  In  this  case  the 
Penal  Code  provided  for  punishing  for  main- 
taining a  nuisance  "hfter  notice,"  and  the 
dty  ordinance  against  maintaining  a  nui- 
sance would  be  effective  until  after  notice. 

And,  under  the  general  welfare  clause,  an 
ordinance  against  being  "drunk  and  disor- 
derly" was  sustained,  although  the  general 
statutes  provided  for  being  "dninlc  and 
grossly  intoxicated."  Ex  parte  Schmidt,  24 
S.  C.  363.  This  was  on  the  ground  that  the 
ordinance  was  local,  and  on  the  further 
ground  tiiat  the  two  offenses  were  not  the 
same. 

And,  under  the  general  welfare  clause,  an 
ordinance  against  permitting  a  place,  house, 
or  room  to  be  used  for  gambling,  althotigli 
a  state  statute  defined  a  gainbling  house 
differently,  and  made  provision  for  punish- 
ment, was  held  valid.  Greenville  v.  Kemmis, 
B8  S.  C.  427,  50  L.R.A.  725,  36  S.  E.  727. 
The  court  said :  "The  state  legislation  upon 
the  subject,  even  if  construed  as  contended 
Tor  by  appellant,  and  the  munidpal  legisla- 
tion here  in  question,  can  both  stand  to- 
gether, and  there  is  no  conflict  whatever. 
The  utmost  that  can  be  said  is  that'the  mu- 
nicipal corporation,  under  tlie  authority 
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Testrd  in  it  by  Ita  charter,  has  seen  fit 
to  make  an  act  done  within  the  corporate 
Umits  a  criminal  offense,  which  the  legisla- 
ture has  not  seen  fit  to  eonatitute  suw  an 
offeuM.  Indeed,  H  is  well  settled,  tn  thin 
state,  at  least,  that  the  same  act  may  be 
made  an  offense  both  against  the  state  and 
the  municipal  la>v." 

«.  InconsiMtent   and   conflicting  ordi- 
nances. 

OrdinsBoas  under  the  general  welfare 
dauae  that  conflict  with  the  ^neral  laws  or 
are  inconsiatent  therewith  are  held  to  be  in- 
Tslid.  In  North  Carolina,  it  is  held  that  ail 
ordinances  against  offenses  described  in  the 
eeneral  laws  are  in  conflict  therewith,  and 
t^'-efore  Toid,  unless  passed  under  special 
powet. 

A  cha>t*r  conferring  power  in  general 
terms  to  pus  all  by-laws  not  inconsistent 
with  the  Constitution  and  laws  of  the  state 
was  held  not  to  confer  the  power  to  pass  an 
ordlnanoe  ibaking  it  a  penal  offense  to  sdi 
i|Hrit8  la  quantities  of  a  qosrt  or  more,  to 
be  drunk  on  the  premises,  as  the  state  law 
authorized  any  citizen  to  sell  liquor  to  white 
people  in  quantities  of  a  quart  or  more,  to 
be  drunk  anywhere.  Adams  t.  Albany,  29 
Ga.  56.  The  ordinanoe  and  the  statute  were 
inconsistent. 

And,  under  the  general  welfara  clause  in 
the  city  charter,  an  ordinance  deflning  one 
who  fails  to  support  himself  or  family  as  an 
idle  or  disorderly  person  was  held  void  as 
sfrainst  the  domestic  relation  law  of  the 
state,  and  it  was  held  that  the  punishment 
of  idle  or  vagrant  persons  must  be  under  La. 
Rev,  Stat.  $  3877,  providing  that  idle  per- 
wins  who  live  without  employment,  and 
habitual  dnuikards  who  abandon,  neglect,  or 
refuse  to  support  their  families,  shall  be 
deemed  vagrants.  It  was-alao  held  that  the 
dty  ordinance  must  conform  to  this  atat* 
ate  when  punishing  vagrants,  and  was 
therefore  held  to  conflict  with  the  laws  of 
the  state  relating  to  the  marriage  contract. 
SUte  V.  Bums,  46  La.  Ann.  34,  11  So.  878. 

And,  under  the  general  welfare  clause,  an 
ordinance  prohibiting  the  sale  of  liquor,  in 
iny  licensed  person  on  Sunday  was '  held 
void,  where  the  statute  prohibited  a  sale  by 
any  person,  and  the  punishment  was  greater 
under  the  statute.  State  r.  Langston,  88  N.* 
C.  692. 

And  the  Bsme  was  held  in  retard  to  an 
ordinance  prohibiting  the  sale  of  liquor,  in 
State  v.  Brittain,  89  N.  C.  574. 

And  the  same  was  held  in  regard  to  an 
ordinanoe  af^inst  resisting  officers,  in  State 
V.  Keith,  94  N.  C.  934. 

So,  an  ordinance  against  gambling  was 
held  void,  where  the  subject  was  covered  bv 
a  statute.  State  v.  McCoy,  116  N.  C.  1059, 
21  8.  E.  690.  The  fact  that  the  regulations 
were  different  was  held  to  make  no  differ- 
ence. 

Under  the  general  welfare  clause,  a  Sun- 
day ordinance  was  held  Invalid  where  it  did 
not  contain  the  exceptions  mentioned  in  the 
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statutes.  Canton  r.  Nlst,  9  Ohio  St.  439. 
This  was  held  to  be  ineoosiatent  with  the 
statute. 

/.  Ordinances  <n  excess  of  power. 

In  the  absence  of  power  specifically  given, 
ordinances  relating  to  the  same  offenses  as 
are  covered  by  the  general  laws  have  been 
held  invalid  on  the  ground  that  they  were 
in  excess  of  power.  In  the  cases  following 
it  was  held  that  the  general  welfare  clause 
did  not  authorize  ordinances  on  matters 
covered  by  the  general  laws: 

Thus,  in  Ex  parte  Smith,  Hempst.  201,  Fed. 
Cas.  No.  12,967a,  it  was  held  that  an  act  of 
incorporation  authorizing  an  ordinance  for 
the  suppression  of  vice  and  immorality  and 
for  the  well-being  and  good  police  of  the 
town  did  not  confer  popwer  to  punish  for  m 
assault.  It  was  farther  held  that  this  ebrnx- 
ter  did  not  delegate  any  power  to  make  or- 
dinances on  the  subiect  of  offeTin^n  for  the 
pnuishment  of  which  the  general  laws  pro- 
vided. 

And,  where  the  state  law  provided  for  an 
offense  and  penalty,  it  was  held  that  a  city 
ordinance  prescribing  for  the  same  offense 
and  another  penalty  was  void.  It  was  held 
that,  under  the  general  grant  of  power  dele- 
f^ted  tn  the  city  charter,  the  city  author- 
ities could  cover  all  cases  not  provided  for 
by  the  paramount  authority  of  the  state. 
It  was  further  held  that  the  fact  that  a 
trial  under  the  city  ordinance  would  be 
without  a  jury  was  an  objection  to  the  pow- 
er. Savannah  V.  Hussey,  21  Ga.  80,  68  Am. 
Dec.  452. 

The  city  authority,  under  a  general  grant 
of  power,  could  not  pass  ordinances  declar- 
ing acta  offenses  against  the  city  which  are 
punishable  by  the  state  statute.  Jenkins  v. 
Thomasville,  35  Ga.  146.  The  objections  to 
such  an  ordinance  were  that  it  would  punish 
the  offense  twice,  and  that  the  person  would 
be  deprived  ol  the  right  to  a  trial  by  jury. 

And,  in  Kahn  v.  Macon,  95  Ga.  419,  22  8. 
E.  641,  which  held  that  an  offense  against 
the  municipal  ordinance  was  not  established 
by  evidence,  and  that  the  defendant  was 
properly  held  bound  over  for  a  state  offense, 
it  was  said:  "Where  an  act  is  punishable 
under  a  general  law  of  the  state,  a  munici- 
pal corporation  cannot  punish  for  It  as  an 
offense  against  municipality,  unless  there 
is  an  express  Ic^slative  grant  of  authority 
so  to  do.  -  .  .  .  The  claim  that  it  was 
'disorderly  conduct,'  however,  rested  wholly 
upon  the  fact  that  it  was  gambling, — a  vio- 
lation of  the  penal  law  of  the  state;  and 
this  fact,  as  we  have  shown,  so  far  from  bs- 
ing  a  reason  why  the  corporation  could  pun- 
ish for  it  as  disorderly  conduct,  was  a  rea- 
son why  the  act  could  not  be  dealt  with  at 
all  as  an  offense  against  the  municipality." 

And,  Braddy  v.  Milledgeville,  74  Ga.  516. 
where  it  was  held  that  there  was  no  statute 
prohibiting  night  walking,  it  was  said  that, 
if  such  provision  were  foimd  on  the  statute 
books,  the  municipality  could  not  provide 
for  it. 

In  Keck  v.  GiinetvUle,  98  Qa.  423^^26  S.  E. 
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559,  it  was  held  that  quietly  working  in  a 
dosed  church  on  the  Sabbath  Day,  on  the 
benches,  without  making  any  noise,  waa  not 
a  violation  of  the  city  ordinance  prohibiting 
disorderly  acts  or  inalcing  unnecessary  noise 
calculated  to  disturb  the  peace,  qui(^,  and 
good  order  of  the  community.  It  was  said 
that,  if  the  defendants  were  pursuing  their 
ordinary  calling,  they  were  violating  the 
Penal  Code  of  the  state,  and  should  have 
been  indicted  under  that  law.  Tlie  court 
said :  "A  municipal  corporation  has  no 
power  to  impose  a  punishment  for  an  act 
made  penal  by  the  law  of  the  state,  unless 
expressly  authorized  to  do  so." 

And,  under  the  general  welfare  clause,  an 
ordinance  closing  stores  on  Sunday  was  held 
invalid  for  want  of  power;  and  it  was  held 
that  the  offense  was  within  Or.  Grim.  Code, 
p.  437,  prohibiting  keeping  open  stores  on 
Sunday.  Corvallis  v.  Carlile,  10  Or.  139, 
46  Am.  Kep.  134. 

In  Com.  V.  Turner,  1  Cush.  493,  the  au- 
thority to  make  by-laws  to  preserve  peace 
and  good  order  and  police  was  held  not  to 
confer  the  power  to  make  a  by-law  pro- 
hibiting the  sale  of  liquor  without  a  license. 
The  distinction  was  imule  in  this  case  be- 
tween the  power  to  make  "by-laws"  and 
"laws."  The  court  said:  "This  is  a  legisla- 
tive power,  which  has  been  exercised  by  the 
government  from  the  earliest  times;  and, 
at  the  time  when  this  by-law  was  adopted, 
laws  of  the  commonwealth  were  in  force  on 
the  same  subject,  certainly  as  r^rds  intoxi- 
cating liquors,  and  the  by-law  makes  no  dis- 
tinction." 

And,  in  Ex  parte  Bourgeois,  60  HIbb.  663, 
46  Am.  Rep.  420.  it  was  held  that,  under 
the  general  welfare  clause^  a  city  had  no 
power  to  enact  an  ordinance  against  drunk- 
enness, where  there  was  a  state  statute 
agaiost  the  same  act. 

And,  under  the  general  welfare  clause  to 
regulate  the  police  of  the  city,  it  was  held 
that  the  city  bad  no  power  to  pass  an  ordi- 
nance against  riots,  routs,  and  unlawful  as- 
semblies. Jefferson  City  v.  Courtmire,  9 
Mo.  692.  The  court  said:  "If,  under  this 
general,  undefined,  and  undefinable  power, 
'to  regulate  the  police  of  the  city,'  the  corpo- 
rate authority  can  punish  summarily,  for 
the  offense  here  charged,  by  what  rule  can 
their  powers  be  limited  to  punish  offenders 
for  grand  larmny,  manslaughter,  murder,  or 
any  other  felony?  Neither  is  there  any 
necessity  for  givrng  to  the  corporation  any 
such  power;  for,  by  reference  to  the  12th 
section,  it  will  bo  seen  that  the  enumeration 
of  powers  therein  named  embraces  every  ob- 
ject which  by  possibility  may  conduce  to  the 
interest  of  the  city  to  regulate,  without  en- 
croaching upon  the  province  of  the  legisla- 
ture, abridging  the  rights  of  citizens." 

Distinguishing  this  case,  the  court,  in  St. 
Louis  T.  Bentz,  11  Mo.  61,  said  that  this  was 
a  summary  proceeding  before  an  aldernuui 
for  an  offense  made  indictable  by  law. 

In  State  v.  Cowan,  29  Mo.  330,  the  case  of 
Jefferson  City  v.'  Courtmire,  supra,  was  dis- 
tinguished, on  the  ground  that  the  founda- 
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tion  of  the  judgment  was  that  there  was  no 
authority  conferred  by  the  charter  to  pass 
the  ordinance  under  which  the  conviction 
was  had.  If  there  had  been  such  authority, 
the  conclusion  would  have  been  different. 

To  an  indictment  for  keeping  a  ferry  with- 
out a  county  license,  it  was  pleaded  that  a 
license  from  the  city  had  been  granted. 
This  was  held  no  defense,  as  the  charter  of 
1843,  Mo.  Sess.  Laws,  p.  119,  giving  power 
to  regulate  and  license  a  ferry  within  the 
limits  of  a  city,  omitted  the  word  "exclusive* 
power,  which  was  in  the  charter  of  1839. 
Harrison  v.  State,  9  Mo.  530. 

An  ordinance  making  a  statutory  offense 
a  criminal  act,  punislutble  by  fine  or  impris- 
onment, and  in  less  degree  than  the  state 
statute,  was  held  void  in  Washington 
Hammond,  76  N.  C.  33.  The  court  said:  "The 
question  does  not  arise,  in  our  case,  whether 
the  state  may  not  expressly  confer  upon  a 
municipal  corporation  the  power  to  pass  lo- 
cal laws  which  shall  exclude  the  general 
laws  of  the  state  on  particular  and  enumer- 
ated subjects.  By-laws  and  state  laws  may 
stand  together,  if  not  inconsistent,  and  pos- 
sibly  the  same  act  may  constitute  an  offense 
both  against  the  state  and  municipal  law, 
and  both  may  be  punished  if  the  by-law  la 
strictly  a  police  regulation  only." 

Power  to  pass  ordinances  for  the  "health 
and  comfort"  of  a  town  was  held  not  to  au- 
thorize an  ordinance  against  a  breach  of  the 
peace,  in  Raleigh  v.  Dougheriy,  3  Humph. 
11,  39  Am.  Dec.  149.  This  was  on  the 
ground  that,  if  the  authority  were  recog- 
nized, it  would  include  all  the  catalogue  of 
criminal  offenses. 

An  ordinance  creating  an  offense  for 
which  no  express  authority  was  f^ven  in  the 
charter  was  held  void.  People  t.  Brown, 
2  Utah,  462.  In  this  case  the  power  claimed 
was  the  power  to  r^^late  the  police,  and 
the  ordinance  was  against  assault  and  bat- 

rrying  a  concealed  deadly  weapon  was 
held  to  be  a  crime  against  the  state  law, 

and  could  not  be  made  an  offense  against  a 
municipal  corporation,  where  it  was  not  ex- 
pressly authorized  by  the  charter.  Judy  v. 
Ushley.  50  W.  Va.  628,  57  L.R.A.  413.  41 
8.  E.'197.  This  power  was  claimed  under  the 
general  authority  to  preserve  peace  and  good 
order.  The  court  said:  *lt  is  evident  that 
the  exennse  of  such  municipal  power  eannot 
extend  to  the  whole  range  of  acts  made 
criminal  by  the  state  law.  There  must  be  a 
limit,  and,  in  the  cases  holding  that  double 
punishment  may  be  inflicted,  under  the  in- 
definite delegation  of  power,  the  acts  in 
question  were  generally  those  constituting 
the  milder  offenses  under  the  state  law.  Us- 
ually they  are  such  as  bear  a  direct  relation 
to,  or  arc  fairly  to  be  included  within  the 
terms  of,  the  power  delf^ted  to  preserve 
peace  and  good  order." 

In  Oceana  v.  Cook  (W.  Va.)  60  8.  E.  145, 
the  ease  of  Judy  v.  Lashley,  supra,  was  dia- 
tinguished,  as  there  the  crime  of  carrying 
weapons,  provided  for  by  the  state,  was  so 
remote  from  a  breach  of^he  peac&  that  the 
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aotboritj  to  preaerv«  peaea  and  good  order 
could  not  be  held  to  cover  such  offense. 

In  the  mbsenoe  of  any  Bpeciflc  authority 
to  regulate  gaming  or  gambling  dericea,  it 
was  held  that  a  town  ordinance  relating  to 
waA  offenie  waa  void  where  W.  Va.  Code, 
chap.  161.  fully  covered  the  whole  subjeet. 
SUte  ex  rel.  Morlev  t.  Godfrey,  64  W.  Va. 
54,  4ff  &  B.  185. 

TF.  Am  a  bar  to  further  proaeoutton. 
a.  Jeopardy. 

The  cases  ^nerally  hold  that  a  conviction 
under  an  ordinance  or  under  the  general  law 
will  not  be  a  bar  to  prosecution  under  the 
oUier,  on  the  ground  that  the  same  act 
might  constitute  two  offenses, — one  against 
the  municipality  and  one  against  the  state. 
This  indirectly  sustains  the  power  to  pass 
sudi  ordinances,  although  the  question  is 
not  always  involved,  as  the  accused  present- 
ii^  a  former  conviction  in  bar  will  always 
contend  that  such  pi/wer  was  properly  exer- 
cised, in  order  to  make  it  available.  The 
courts  generally  refuse  to  sustain  the  plea 
of  former  jeopardy,  on  the  ground  that  there 
were  two  offenses  arising  from  the  same  act. 
To  that  extent,  these  cases  are  authorities 
tm  the  question  of  power  of  municipalities 
to  impose  penalties  for  acts  made  criminal 
by  the  general  laws.  In  Missouri  the  plea 
of  former  jeopardy  is  denied  on  the  ground 
that  the  prosecution  for  a  penalty  under  an 
ordinance  is  a  civil  proceeding. 

A  single  act,  punishable  by  law  uid  also 
by  a  town  ordinance,  was  held  to  constitute 
two  distinct  and  separate  offenses,  subject 
to  two  punishmeuts,  in  Hughes  v.  People, 
8  Colo.  536,  0  Pae.  60.  In  ttiis  case  it  was 
held  that  a  distinction  is  sometimes  made 
that,  under  the  ordinance,  it  is  a  civil  pro- 
ceeding. Another  distinction  has  been  madu 
that,  under  the  ordinance,  it  is  an  exercise 
of  the  police  power,  in  contradistinction  to 
the  general  judidal  power  of  the  state.  In 
this  ease  the  accused  pleaded  to  an  indict- 
ment for  disturbing  the  peace,  that  he  had 
been  previously  convicted  under  a  town  or- 
dinance for  the  same  offense. 

In  State  v.  Mason,  3  Lea,  649,  it  was  saidt 
The  warrants  issued  by  the  mayor  to  re- 
cover penalties  for  violations  of  the  ordi- 
nances of  the  town  are  not  state  prosecu- 
tions for  crime,  as  has  been  several  times 
held  by  this  court  In  unrsfwrted  cases;  nor 
does  such  a  proceeding  to  recover  a  fine, 
tried  upon  the  mayor  or  recorder's  warrant 
for  violation  of  a  town  ordinance,  form  a 
bar  to  a  prosecution  for  an  offense  against 
the  laws  of  the  state,  committed  by  the 
same  act." 

In  State  ex  rel,  Karr  v.  Taxing  Dist.  16 
Lea.  240,  it  was  said  that  the  imposition  of 
a  puialty  for  a  violation  of  munidpal  ordi- 
nances of  a  taxing  district  was  not  a  bar 
to  a  prosecution  for  an  offense  against  the 
laws  of  the  state,  committed  by  the  same 
act. 

And,  in  State  v.  Charles,  16  Minn.  474,  Gil. 
426,  on  an  indictment  under  the  state  law 
making  it  a  felony  to  keep  a  house  of  UI 


fame,  the  defendant  pleaded  not  guilty;  sec- 
ondly, that  the  city  council  was  didy  au- 
thonsed  to  pass  an  ordinance  covering  the 
same  crime;  and,  thirdly,  that  she  had  al- 
ready been  convicted  in  the  city  court.  It  was 
held  on  the  second  plea  that  an  act  might  be 
contrary  to  tiic  state  law  and  also,  at  the 
same  time,  contrary  to  the  ordinance;  and 
the  offender  would  be  liable  to  punishment 
for  the  infraction  of  either  by  the  court  of 
either  the  state  or  the  city.  But,  as 
to  the  plea  of  former  conviction,  there  was 
no  connection  shown  between  the  second  and 
third  pleas>  and  that  was  not  discussed. 

A  party  was  indicted  for  keeping  a  baw- 
dy house,  and  pleaded  a  former  conviction 
under  a  city  ordinance.  It  was  held  that 
the  offense  against  the  city  and  that  against 
the  state,  although  the  same  act.  were  dis- 
tinguishable, and  proceeded  on  different 
grounds, — that  of  the  city  for  violating  a 
city  ordinance;  and  the  prosecution  by  the 
state,  for  violating  its  criminal  laws;  and 
each  had  the  r^ht  to  punish  without  refer- 
ence to  the  jurisdiction  of  the  other.  Kem- 
per T.  Com.  86  Ky.  219,  7  Am.  St.  Bep.  693, 
3  8.  W.  169.  In  this  ease  the  charter  au- 
thorized ordinances  for  the  purpoie  of  sup- 
ressing  disorderly  houses  within  the  dty 
mits,  and  prescribed  a  punishment. 
In  Respass  v.  Com.  107  Ky.  139,  53  S.  W. 
24,  it  was  stud  that,  in  Kemper  v.  Com.  su- 
pra, the  offense  there  under  consideration 
was  one  under  the  common  law. 

After  a  conviction  and  an  appeal  for  vio- 
lating a  dty  ordinance  for  assault  and  1)at- 
tery,  and  before  the  trial  <m  appeal,  a  con- 
viction was  had  for  the  same  act  under  a 
different  prosecution  in  the  circuit  court. 
It  was  held  that  this  latter  was  not  a  bar 
to  the  prosecution  under  the  city  ordinance. 
MobUe  T.  Allaire,  14  Ala.  400.  The  court 
said:  *The  offense  against  the  oarporatf<m 
and  the  state,  we  have  seen,  are  distinguish- 
able, and  wholly  disconnected;  and  the 
prosecution  at  the  suit  of  each  proceeds  up- 
on a  different  hypothesis:  the  one  contem- 
plates the  observance  of  the  peace  and  good 
order  of  the  city;  the  other  has  a  more  en- 
larged object  in  view, — the  maintenance  of 
the  peace  and  dignity  of  the  state." 

And  the  authority  given  in  a  charter  to 
preserve  the  peace  and  good  order  of  the 
city  was  held  sufficient  to  sustain  an  ordi- 
nance against  fighting  and  disturbing  the 
pea<»;  and  an  acquittal  thereunder  was  held 
not  a  bar  to  a  prosecution  under  the  state 
law  for  assault  and  battery.  The  ordinance 
and  statute  were  held  not  inconsistent,  and 
each  should  be  enforced.  State  t.  Clifford, 
45  Ia.  Ann.  980,  18  So.  281. 

And  a  conviction  under  a  city  ordinancs 
for  repression  of  breach  of  the  peace  was 
held,  in  Hamilton  v.  State,  3  Tex.  App.  643, 
no  l^r  to  a  prosecution  by  the  state,  as  the 
same  act  might  constitute  two  separate  of- 
fenses.   The  charter  was  not  stated. 

In  McRea  v.  Americus,  59  Ga.  168,  27  Am. 
Rep.  390,  it  was  held  that  an  acquittal  in  a 
pnMecution  by  the  state  for  assault  and 
battery  was  not  a  bar  to  a  trial  under  a 
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alUioagl)  it  was  ooncuirent,  &  conviction  un- 
der the  ordinaiice  waa  held  to  be  a  bar  to 
an  indictment.  State  t.  Cowan,  29  Mo.  330. 
The  court  wld:  "The  Constitntion  forbids 
that  a  person  shall  be  twice  punished  for  the 
same  olT«nse.  To  hold  that  a  party  can  be 
prosecuted  for  an  act  under  the  state  lawa 
after  he  had  been  punished  for  the  same  act 
hj  the  municipal  corporation  within  whose 
limits  the  act  was  done,  would  be  to  over- 
throw the  power  of  the  ^neral  assembly 
to  create  corporations  to  aid  in  the  manago- 
ment  of  the  affairs  of  the  state.  For  a 
power  in  the  state  to  punish,  after  a  pun- 
ishment  had  been  inflicted  by  the  corporate 
authorities,  could  only  find  a  support  in 
the  assumption  that  all  the  proceedings  on 
the  part  of  the  corporation  were  null  and 
void.  The  circumstance  that  the  municipal 
authorities  have  not  exclusive  Jurisdiction 
over  the  acts  which  constitute  offenses  with- 
in their  limits  does  not  affect  the  question. 
It  is  enough  that  their  jurisdiction  is  not 
excluded.  If  it  exists,  although  it  may  be 
concurrent,  if  it  is  exercised  it  is  valid  and 
binding,  so  long  as  it  is  a  constitutional 
principle  that  no  man  may  be  punished 
twice  for  the  same  offense." 

e.  Ordinances  as  a  Itar. 

Ordinances,  without  a  prosecution  there- 
under, are  held  not  a  bar  to  prosecutions 
under  the  general  laws. 

It  waa  contended  imder  an  indictment  for 
an  assault  that  an  ordinance  fixing  a  fine 
of  $100  would  bar  a  prosecution  under  the 
state  law.  It  was  held  that  the  charter 
providing  that  any  person  prosecuted  to  con- 
viction or  acquittal  for  a  violation  of  an 
ordinance  of  the  dty  should  not  be  after- 
wards prosecuted  by  indictment  for  the  same 
offense,  and  vice  versa,  shows  that  both  the 
statute  and  thn  city  ordinance  were  in  full 
force,  and  that  a  city  ordinanoe  did  not  re- 
peal a  law  previously  in  force  upon  the 
same  subject.  March  v.  Com.  12  B.  Mon.  25. 

And  a  charter  authorizing  an  ordinance 
against  keeping  a  tippling  house  open  on  the 
Sabbath,  and  an  ordinance  providing  a  pen- 
alty, were  held  no  bar  to  an  indictment,  in 
Fant  V.  People,  46  111.  259.  The  court  said: 
"Even  if  the  jurisdiction  should  be  held 
to  be  concurrent,  and  that  the  exercise  of 
the  power  by  the  city  was  cumulative,  the 
state  first  acquired  jurisdiction;  and,  there- 
being  no  pretense  that  plaintiff  in  error  had 
been  proceeded  against  under  the  city  or- 
dinance, it  can.  therefore,  be  no  defense  that 
he  had  been  liable  to  prosecution  under  the 
ordinance.  Had  he  been  convicted  under 
the  ordinance  for  this  offense,  then  a  very 
different  question  would  have  been  pre- 
sented." 

In  Wra^  t.  Penn  Twp.  04  111.  11,  34  Am. 
Rep.  190.  it  was  said  that  a  fair  construc- 
tion of  the  opinion  in  Fant  v.  People,  supra, 
was  that  a  city  ordinance  on  the  same  sub- 
ject as  a  general  law,  both  imposing  penal- 
ties for  the  same  act,  neither  repealed  the 
law  nor  was  it  repugnant  thereto;  but  that 
the  ordinance  and  the  law  are  either  sepa* 
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rate  provisions, — that  is,  both  capable  of 
being  enforced, — or  concurrent  remedies, — 
that  is,  only  one  of  which  may  be  enforced; 
and  the  court  failed  to  determine  whether 
they  were  separate  or  ooneurrent. 

The  power  given  a  city  to  pass  an  ordi- 
nance prohibiting  the  sale  of  liquor  waa 
held  no  bar  to  an  indictment  under  the  state 
law  in  Gardner  v.  People,  20  111.  430.  The 
court  said:  "It  has  been  held  that  by  the 
legislature  conferring  upon  an  incorporated 
city  or  town  such  power  does  not,  by  impli- 
cation, repeal  the  general  law  on  the  same 
subject;  but,  to  have  that  effect,  the  repeal 
must  be  express  or  the  acts  repugnant  in 
their  provisions." 

And  an  act  incorporating  a  city,  providing 
that  the  council  shall  have  the  exclusive 
right,  Any  law  to  the  contrary,  to  fix  the 
rate  of  boense  for  retailers  of  liquor,  was 
held  not  a  bar  to  an  indictment  under  the 
state  law  for  selling  liquor  without  a  county 
license.  It  was  held  that  the  grant  to  the 
city  fixed  the  rate,  which  should  be  con- 
strued to  mean  for  city  purposes  only,  and 
that  a  release  from  state  obligations  should 
be  in  express  terms.  Sloan  t.  State,  8 
Blackf.  361. 

And  it  was  therefore  held  that,  under  « 
liquor  ordinance  under  this  charter,  a  li- 
cense was  not  a  bar  to  an  indictment.  Am- 
brose V.  State,  6  Ind.  351. 

tn  Waldo  v.  Wallace,  12  Ind.  569,  it  was 
said  that  Madison  r.  Hatcher,  8  Blackf.  341. 
and  Indianapolis  v.  Blythe,  2  Ind.  75,  were 
wholly  overruled  by  Ambrose  v.  State,  6 
Ind.  351.  But  this  latter  case  held  that  a 
liquor  ordinance  did  not  exempt  from  state 
license  and  prosecuti<m,  and,  approving 
Madison  T.  Hateher,  supra,  said:  "But 
that  tiie  same  act  may  be  an  offense  i^;ainst 
two  different  jurisdictions  is  ne  longer  an 
open  question," 

And  Kau.  Laws  1871,  chap.  60,  laws  1872, 
chap.  102,  authorizing  cities  of  the  third 
class  to  levy  and  collect  a  license  tax  on 
saloons,  was  construed  in  connection  with 
the  dramshop  act  of  the  state,  and  a  license 
under  a  dty  ordinance  was  held  no  bar  to 
a  prosecution  for  failure  to  comply  with 
the  dramshop  act.  State  Young,  17  Kan. 
414.  Tbe  dramshop  act  required  a  petition 
as  a  condition  precedent  to  a  license,  and 
this  could  not  be  dispensed  with.  {See  Han- 
kins  T.  People.  106  111.  628,  eubd.  I.  b; 
Berry  t.  People,  36  IlL  428,  subd.  I.  d.) 

V.  Ordtnancea  prohibited  or  controlled 
by  Ootutttution  or  statute. 

A  statute  prohibited  the  sale  of  opium 
unless  a  record  waa  kept,  and  a  city  ordi- 
nance provided  that  no  opium  should  be 
sold  without  a  prescription.  It  was  held 
that,  as  the  regulation  was  different  from 
that  of  the  state,  there  was  no  conflict,  and 
it  did  not  violate  Cal.  Const,  art.  11,  S 
providing  that  any  county,  city,  town,  or 
township  may  make  and  enforce  aucli  local, 
police,  sanitary,  and  other  regulations  as  are 
not  in  conflict  with  the  general  laws.  Bz 
parte  Hong  Shen,  98  Cal.  681,  33  Fao.  799. 
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This  ordinance  was  passed  in  1889,  and  the 
sutates  were  paased  in  1880  and  1891. 
Hie  court  said:  "While  the  regulation  is 
different  from  that  of  the  state,  there  ia  no 
conflict,  and  therefore  it  is  not  in  violation 
of  the  pToviucHi  of  the  Constitatlcni  above 
quoted." 

But,  under  a  city  charter  authorizing  the 
city  council  to  prohibit  the  sale  of  liquors 
miless  such  prohibition  would  be  inconsist- 
ent with  the  laws  of  the  state,  it  was  held 
that  a  city  ordinance  against  sellinp;  liquor 
was  invalid,  where  Iowa  Code,  S  463,  pro- 
vided that  cities  and  towns  shall  have  the 
power  Lv  prohibit  the  sale  of  liquor  not 
pRdiibited  by  the  laws  of  the  state.  By 
this  proviaion  the  state  reserved  to  itself 
the  exclusive  right  to  punish  for  the  sale 
of  liquor  prohibited  by  the  state  law.  Fos- 
ter V.  Brown,  55  Iowa,  686,  8  N.  W.  654. 
In  this  ease  it  was  said  that  any  attempt 
by  a  city  to  take  jurisdiction  of  criminal 
offenses  and  punish  by  different  modes  and 
penalties  might  have  the  effect  to  impair 
the  administration  of  OTiminal  justice. 

The  same  was  held  in  New  Hampton  v. 
Conroy,  56  Iowa,  408,  9  N.  W.  417,  and 
Mt.  Pleasant  v.  Breeze,  II  Iowa,  399. 

In  SUte  V.  Tyrrell,  73  Conn.  407,  47  Atl. 
686,  under  a  city  charter  forbidding  the 
enactment  of  an  ordinance  on  any  matter 
which  was  or  should  thereafter  be  regulated 
by  any  public  statute,  or  the  power  to  ng- 
nlate  which  has  been  or  shonld  be  oonferred 
apon  any  other  authority  by  any  public 
■tatnte,  a  {oxMecutliHi  was  had  for  selling 
milk  without  a  license  first  had  from  the 
health  officer.  It  was  held  that,  if  the  pur- 
pose of  the  ordinance  was  to  regulate  the 
sale  of  impure  milk,  the  ordinance  was  in 
excess  of  the  power  of  the  city  to  enact,  as 
this  was  provided  for  by  statute;  but,  if 
the  ordinance  was  not  invalid,  a  demurrer  to 
the  information  was  properly  sustained,  as 
the  ordinance  requirea  the  license  to  be  is- 
sued to  the  owner  of  the  vehicle,  and  this- 
defendant  was  not  the  owner  of  any  vehi- 
cle. 

A  reincorporating  town  act  (Ga.  act  1893, 
p.  291),  giving  the  mayor  and  council  sole 
and  exclusive  right  to  grant  a  liquor  license 
and  to  enact  laws  and  ordinances,  wae  held 
contrary  to  Const.  1877,  art.  1,  8  4,  Civil 
Code,  $  5732,  providing  that  laws  of  a  gen- 
eral nature  shall  have  uniform  operation, 
and  no  special  laws  shall  be  enacted  for 
which  provision  has  been  made  by  an  exist- 
ing general  law,  as  in  1893  there  was  a 
general  penal  statute  making  it  a  misde- 
meanor to  sell  any  liquor  without  a  license. 
It  was  further  held  that  selling  liquor  was 
not  an  offense  peculiarly  affecting  peace  and 
good  Older,  for  which  a  municipality  could 
separately  punish  without  interfering  with 
the  right  of  the  state  to  deal  with  the  of- 
fense. Aycock  v.  Butledge,  104  Ga.  533,  30 
8.  E.  815. 

In  Indiana,  since  1881,  municipalities  are 
prohibited  by  statute  from  legislating  on 
crimes  covered  by  the  general  laws.  Ordi- 
nasces,  however,  have  been  sustained,  that 
WLILA.(N,S.) 


applied  to  different  acts  or  to  acta  not  pun- 
ishabie  by  the  state. 

So,  nnder  Ind.  Rev.  Stat.  1881,  §  1640, 
providing  that  whenever  any  act  is  made 
a  public  offense  against  the  state  by  any 
statute,  and  the  punishment  prescribed 
therefor,  such  act  shall  not  be  made  punish- 
able by  any  ordinance  of  any  city  or  town, 
and  all  prosecutions  shall  be  under  the  state 
law  only,  it  was  held  that  a  civil  action 
brought  by  a  city  to  recover  a  penalty  under 
an  ordinance  did  not  make  the  penalty  any 
less  a  punishment,  and  the  form  of  the  ac- 
tion to  recover  the  penalty  was  immaterial, 
and  a  statute  providing  for  drunkenness  in  a 
public  place  prevented  a  prosecution  under 
the  city  ordinance.  Jett  v.  Richmond,  78 
Ind.  310. 

Ind.  act  1883,  p.  89  (Metropolitan  police 
act),  providing  that  anyone  who  interferes 
with  the  police  force  shall,  on  conviction,  be 
fined  from  $100  to  $1,000,  was  held  to  pre- 
vent a  prosecution  for  interfering  with  a 

gDliceman  under  a  city  ordinance.  Ind.  Rev. 
tat.  1881,  §  1640,  prohibited  a  prosecution 
under  an  ordinance  for  any  public  offense 
which  may  be  prosecuted  by  the  state.  In- 
dianapolis V.  Huegele,  115  Fed.  581,  18  N. 
E.  172. 

And,  under  Ind.  Rev.  Stat  1881,  {  1640, 
prohibiting  city  ordinances  on  matters  cov- 
ered by  public  statutes,  it  was  held  that 
lad.  Ber.  Stat.  1881,  i  1964,  prohibiting 
the  obstruction  of  any  public  highway,  pre- 
vented a  prosecution  under  a  city  ordinance 
for  driving  on  a  sidewalk.  Indianapolis  v. 
Higgins,  141  Ind.  1,  40  N.  B.  671. 

And  Ind.  act  1867,  p.  194,  Bums's  Anno. 
Stat.  1894,  §  4398,  prohibited  riding  or  driv- 
ing on  a  brick,  stone,  plank,  or  gravel  side- 
walk in  any  town  or  village.  It  was  held  that 
a  e<»nplaint  under  a  ci^  ordinance  against 
riding  a  bicycle  on  a  sidewalk  was  defective, 
in  that  it  failed  to  show  that  it  was  a  side- 
walk other  than  those  enumerated  In  the 
state  statute.  Whiting  t.  Dnob.  152  Tnd. 
157,  62  N.  E.  759.  It  was  held  that  a  city 
might  prohibit  driving  on  other  sidewalks 
than  those  enumerated  in  the  statute. 

In  Madison  v.  Hatcher,  8  Blackf.  341,  the 
charter  authorized  the  city  to  make  by-laws 
necessary  for  good  government,  and  provided 
that  the  mayor  should  have  jurisdiction  the 
same  as  a  justice,  and  the  statute  relating 
to  Justices  gave  them  jurisdiction  of  a  fine 
not  exceeding  $20.  It  was  held  that  a  prose- 
cution for  the  violation  of  a  city  ordinance 
for  an  assault,  before  the  mayor,  if  it  could 
be  maintained  without  violating  the  Con- 
stitution prohibiting  jeopardy  twice  for  the 
same  offense,  yet  it  would  violate  §  12  of 
the  Constitution,  prohibiting  a  person  being 
put  to  answer  a  criminal  charge  except  by 
presentment,  indictment,  and  impeachment. 

And  in  Indianapolis  v.  BIjthe,  2  Ind.  75, 
which  was  an  action  of  debt  for  a  penalty 
for  maintaining  a  nuisance,  it  was  held  that 
keeping  a  nuisance  was  a  criminal  offense, 
and  the  court  followed  Madison  v.  Hatcher, 
suma. 

But  Ind.  Rev.  SUt.  1881,  $  1640,  was 
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the  laws  of  the  state.  State  t.  McCuUa,  16 
R  I.  196.  14  Atl.  81. 

Under  the  Constitution  and  statutes  of 
Texas,  an  ordinance  covering  the  name  of- 
fense made  criminal  by  a  statute  will  be 
held  invalid.  The  legislature  cannot  dele- 
gate power  to  a  city  council  to  make  an 
ordinance,  the  enforcement  of  which  would 
affect  in  any  way  the  penal  laws  of  the 
state,  under  the  Constitution  of  1891. 

A  charter  gave  the  city  power  to  make 
acts  penal  by  state  laws  also  offeunes 
against  the  city.  An  ordinance  Id  regard  to 
gaming,  enacted  under  this  power  and  also 
under  special  power  in  the  charter,  was  held 
invalid,  in  Ex  parte  Fagg,  38  Tex.  Crim.  Rep. 
573,  40  L.R.A.  212.  44  S.  W.  294.  This  was 
because  it  was  a  "prosecution."  The  crime 
was  one  within  the  jurisdiction  of  the  coun- 
ty court,  as  the  penalty,  under  the  Code 
of  Crim.  Proc.  arts.  91  &  96,  was  imprison- 
ment in  the  county  jail,  and  Tex.  Const,  art. 
6,  S  12,  provides  that  all  "prosecutions" 
shall  be  carried  on  in  the  name  of  the  state. 
It  was  held  that  the  le^slature  could  not, 
by  vesting  jurisdiction  in  some  other  than 
a  state  tribunal,  so  change  the  nature  of 
the  offense  as  to  take  it  out  of  the  category 
attached  to  it  by  law  of  a  prosecution  for 
a  criminal  offense.  It  was  said  that  this 
rule  would  also  apply  in  proieeutions  for 
petty  offenses. 

In  Ex  parte  Ooombs,  88  Tex,  Crim.  Rep. 
648,  44  S.  W.  854,  47  S.  W.  163.  discussing 
the  change  in  the  Texas  Constitution,  1891, 
art.  1,  §  28,  "No  power  of  suspending  laws 
in  this  state  shall  be  exercised  except  by  the 
legislature,"  omitting  "or  its  authority," 
which  was  in  the  previous  Constitution,  it 
was  held  that,  if  the  legislature  cannot  con- 
fer jurisdiction  upon  dty  courts  to  try  vio- 
lations of  stata  laws,  and  cannot  grant  mu- 
nicipal  corporations  authority  to  suspend 
■late  laws,  it  would  follow  that  city  ooun- 
dls  c^not  pass  ordinances  covering  the 
same  acts  which  are  made  criminal  offenses 
against  the  state. 

So  a  city  was  held  to  have  no  authority 
to  pass  an  ordinance  covering  the  same  acts 
provided  for  in  the  Penal  Code,  in  Ex  parte 
Wickson  (Tex.  Crim.  App.)  47  S.  W.  613. 

And  where  an  ordinance  covered  the  same 
act  as  the  Penal  Code  and  made  the  same 
penalty,  ft  was  held  that  the  ordinance  was 
invalid,  in  Crowley  v.  Dallas  (Tex.  Crim. 
App.)  44  S.  W.  865,  and  Ballard  v.  Dallas 
(Tex.  Oim.  App.)  44  S.  W.  864.  In  the  lat- 
ter case  the  court  said:  "We  hold  that  the 
city  council  had  no  authority  to  create  the 
ordinance  in  question,  because  the  Penal 
Code  provided  a  punishment  for  the  same 
act,  and  the  lesislatiure  had  no  authority 
to  confer  upon  the  city  council  the  power  to 
create  the  ordinance." 

And.  where  the  legislature  authorized  turf 
exchanges  and  the  selling  of  pools  on  horses, 
it  was  held  that  it  could  not  delegate  au- 
thority to  a  municipal  corporation  to  cre- 
ate or  pass  ordinances  contrary  to  that  law, 
either  by  repealing  it  or  suspending  it,  un- 
der Const,  art.  1,  I  28.  Ex  parte  C^en 
(Tex.  Crim.  App.)  66  S.  W.  1100. 
17  L.R.A.(N.S.) 


A  charter  authorizing  the  city  to  r^uJate 
the  opening  and  closing  of  saloons,  and  pro- 
viding that  the  charter  should  supersede 
the  general  laws,  was  held  void,  under  Tex. 
Const,  art.  i,  {  28,  providing  that  no  power 
to  suspend  laws  shall  be  exei-cised  except  by 
the  legislature.  Arroyo  v.  State  (Tex.  Crim. 
App.)  69  S.  W.  503;  Fav  v.  State,  44  Tex. 
Crim.  Rep.  381,  71  S.  W.  603. 

And  whenever  the  penalty  under  an  or- 
dinance was  in  excess  or  less  than  the  pen- 
oity  prescribed  by  the  state  law,  it  was  held 
that  the  ordinance  wouki  be  invalid,  in  Ex 
parte  McHenry  (Tex.  Crim.  App.)  108  S. 
W.  390.  This  was  a  prosecution  under  an 
ordinance  for  obstructing  a  street,  where  the 
fine  imposed  was  from  $10  to  $50.  and  the 
Penal  Code  provided  a  fine  not  to  exceed 
$500.  The  power  in  the  charter  was  not 
stated. 

An  ordinance  imposing  a  liigher  penalty 
for  gambling  than  that  imposed  by  the 
Penal  C!ode  was  held  invalid,  in  Clark  v. 
State,  46  Tex.  Crim.  Rep.  666,  81  S.  W.  722. 

A  town  ordinance  imposing  a  fine  of  $25 
for  obstructing  a  street  was  held  inralid 
where  the  state  statute  made  the  penaltv 
not  to  exceed  $500,  in  Ex  parte  Cross,  44 
Tex.  Crim.  Rep.  376,  71  S.  W.  289. 

Tex.  Code  Crim.  Proc.  art  896  (White's 
Code  Crim.  Proc.  art.  931,  Acts  of  1879,  ex- 
tra session,  chap.  19),  provides  that  no  per- 
son shall  be  punished  twiee  for  the  same 
act  or  omission,  although  such  act  or  omis- 
sion may  be  an  offense  against  the  penal 
laws  of  the  state  as  well  as  against  the 
ordinances  of  such  city  or  town;  provided 
that  no  ordinance  of  a  city  or  town  shall  be 
valid  which  prorides  a  less  penalty  for  any 
act,  omission,  or  offense  than  is  prescribed 
by  the  statutes,  where  such  act  or  omission 
is  an  offense  against  the  state. 

So,  it  was  held  that  an  oi^inance  making 
a  municipal  offense  that  which  was  already 
made  an  offense  by  statute,  and  imposing  a 
different  penaltv,  was  void,  in  McLain  v. 
State.  31  Tex.  Crim.  Rep.  568,  21  S.  W.  366. 

See  case  note  as  to  power  of  municipality 
to  pass  an  ordinance  under  general  welfare 
clause.  Thrower  v.  Atlanta,  1  LJt.A.(N.S.) 
388. 

I.  T. 
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W.  0.  BURNSIDE,  Appt., 
v. 

MARY  PETERSON.  ' 

(—  Colo.  — ,  96  Pac.  256.) 

Master  —  trapdoor  —  negltfjience. 

1.  A  master  may  be  found  to  be  negligent 
in  providing,  without  hinges  or  fastenings 
to  guide  or  hold  it  into  place,  a  tnpdoor 


Oaae  Note.  —  Servant's  aaaumptlon  of 
rfsic  from  latent  Oanoer  or  defect. 

As  to  the  servant's  assumption  of  risk 
of  danger  imperfectly  a^|^i^^^|^  eaae 
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for  u  opening  in  the  floor,  so  mach  smaller 
tb«n  the  opening  that,  when  close  to  the 
floor  at  «ne  end,  it  will  slip  past  the  sup- 
porting cleat  on  the  other,  and  precipitate 
a  person  stepping  onto  it  through  the  aper- 
ture. 

Servant  —  assumption  of  risk  —  Igno- 
rance. 

S.  A  servant  does  not  assume  the  risk 
of  injury  from  the  absence  of  fastenings 
upon  a  trapdoor  to  prevent  its  slidini^  on 
ito  supports  so  as  to  let  him  through  in 
case  he  steps  on  it,  merely  because  he  knows 
that  there  are  no  hinges  upon  it,  where  such 
fastening*  might  have  been  nlaeed  upon  the 
under  side,  which  he  never  nad  occasi<m  to 
examine,  and  in  fact  did  not  see. 
Jnstriustkm  —  definition  —  "becMune.'* 

3.  An  instruction  allowing  a  recorery 
agunst  a  master  if  he  allowra  a  device  to 

note  to  Tuckett  v.  American  Steam  &  Hand 
Uundiy.  4  L.RA.(NJ3.)  000. 

As  to  the  assumption  of  risk  from  a  de- 
fective tool,  machine,  or  appliance,  where 
the  defect  is  obvious,  but  its  importance 
not  appreciated,  see  case  note  to  Rogers  v. 
Roe,  13  L.RA.(N.S.)  691. 

The  servant  assumes  those  risks  which  are 
incident  to  his  service,  as  he  is  supposed  to 
have  contracted  on  those  terms ;  and.  includ- 
ed among  such  incident  risks,  are  those  dan- 
gers arising  from  latent  defects,  not  known 
to  the  master,  and  which  he  would  not  have 
diseorerpd  by  the  exercise  of  reasonable 
care.  The  injuries  resulting  from  such  de- 
fects are  regarded  as  accidents,  mere  casual- 
ties, and  the  resultant  misfortune  must  rest 
upon  the  servant.  For  this  class  of  casen, 
see  case  note  to  Sack  v.  Ralston,  post,  104. 

On  the  other  band,  it  is  generally  lield 
that  the  servant  does  not  assume  the  risks 
arising  from  latent  dangers  or  defects 
known  to  the  master,  or  oi  which  he  would 
have  known  by  the  exercise  of  reasonable 
care.  The  degrees  of  care  required  of  a  mas- 
ter and  of  his  servant  are  not  the  same,  it 
being  the  duty  of  the  master  to  provide  and 
inspect  both  the  place  of  work  and  the  ap- 
pliances furnished,  while  it  is  not  incumbent 
upon  the  servant  to  exercise  an  active  in- 
spection, as  he  may  proceed  upon  the  as- 
sumption that  the  master  has  performed  bis 
duty  both  as  to  place  and  appliances;  and 
in  such  case,  therefore,  he  assumes  only 
those  risks  which  are  obvious  and  are  fully 
understood  by  him. 

In  view  of  the  practically  unlimited  num- 
ber and  general  unanimity  of  adjudications 
in  this  latter  class  of  cases,  an  exhaustive 
note  would  be  but  a  trork  of  supererogation. 
The  more  important  cases,  briefly  noted,  are 
u  follows: 

The  following  cases  la/  down  the  general 
rule  that  an  employee  is  not  bntind  to 
search  for  latent  defects;  Little  Rock,  M.  R. 
*  T.  R.  Co.  V.  Leverett,  48  Ark.  333,  3  Am. 
St  Rep.  230,  3  So.  50 ;  Green  v.  Sansom,  41 
Fla.  94,  25  So.  332 ;  Edward  Hincs  Lumber 
Go.  T.  Ligas,  172  III.  315,  64  Am.  St.  Rep. 
3$.  50  m.  E.  225,  Affirming  68  111.  App.  623; 
Dlinois  Steel  Co.  v.  Mann,  197  III.  186,  64 


become  loo«e  is  not  erroneous  merely  be- 
cause there  is  no  evidence  that  he  allowed 
it  to  become  loose,  it  being  loose  when  con- 
structed, if  it  is  plain  that  the  word  "be- 
come" was  used  in  the  sense  of  "be." 

Same  —  Insnfficlener  ~  absence  of  re- 

qnesC. 

4.  A  party  cannot  complain  of  an  in- 
struction upon  the  subject  of  damages  be- 
cause it  is  not  stifle  enough,  if  lie  fails 
to  request  cm  which  supplies  the  defect. 

(June  1,  190S.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Teller  Countj 
in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuriee 

N.  E.  328,  Amrming  100  HI.  App.  867;  Al- 
len  B.  Wrisley  Co.  v.  Burke.  203  TU.  250, 
67  N.  E.  818;  Louisville,  N.  A.  &  C.  R.  Co.  t. 
Buck.  116  Ind.  666,  2  L.R.A.  620,  9  Am.  St. 
Rep.  883,  19  N.  E.  453;  Cincinnati,  H.  &  D. 
R.  Co.  V.  McMuIlen,  117  Ind.  439,  10  Am. 
St.  Rep.  67,  20  N.  E.  287;  Wobash  A  W.  R. 
Co.  V.  Morgan,  132  Ind.  430,  31  N.  E.  661, 
32  K.  85;  Brazil  Block  Coal  Co.  v.  Gibson. 
160  Ind.  319,  98  Am.  St.  Rep.  281,  66  N.  E. 
882;  Pittsburgh,  C  C.  t  St.  L.  R.  Co.  t. 
SVoodward,  9  Ind.  App.  169,  36  N.  E.  442; 
Salem  Stone  &  Ume  Co.  v.  Tepps,  10  Ind. 
App.  616,  38  N.  E.  229;  Summit  Coal  Co. 
V.  Shaw,  16  Ind.  App.  9,  44  N.  K  67(1; 
Pfisterer  v.  Peter,  117  Ky.  601,  78  S.  W. 
450;  Adams  Exp.  Co.  v.  Smith,  24  Ky.  L. 
Rep.  1915,  72  S.  W.  762;  Huddleston  v. 
Lowell  Machine  Shop,  106  Mnes.  282;  Mur- 
phy V.  Marston  Coal  Co.  183  Mass.  385,  67 
N.E.342;  Morton  v.  Detroit,  B.  C.  &  A.  R. 
Go.  81  Mich.  438,  46  N.  W.  Ill;  Porter  v. 
FTannibal  ft  St.  J.  R.  Co.  71  Mo.  66.  36  Am. 
Rep.  454;  Connolly  v.  St.  Joseph  Press 
Printing  Co.  166  Mo.  447,  66  S.  W.  268; 
Franklin  v.  Missouri,  K.  &  T.  R.  Co.  97  Mo. 
App.  473,  71  S.  W.  540;  Jarvis  v.  Northern 
New  York  Marble  Co.  65  App.  Div.  272,  67 
N.  Y.  Supp.  78;  Missouri  P.  R.  Co.  v.  Cren- 
shaw, 71  Tex.  341,  9  S.  W.  262;  Carpenter 
V.  Mexican  National  R.  Co.  39  Fed.  316. 

And  in  the  following  canes  it  is  expressly 
held  that  a  servant  is  bound  only  to  see 
patent  defects,  and  that  he  does  not  assume 
the  risks  arising  from  latent  defects  or  dan- 
gers in  the  mnchinery,  appliances,  or  place 
furnished  for  his  xise  by  the  master :  Archer- 
Foster  Constr.  Co.  v.  Vaughn,  79  Ark.  20, 
94  S.  W.  717  (latent  danger  in  loading  dyna- 
mite hole) ;  Boyd  V.  Blumenthal,  3  Penn. 
(DeV)  564,  62  Atl.  330  (defective  elevator); 
German- American  Lumber  Co.  v.  Brock 
(Fltt.)  46  So.  740  (log-splittihg  saw  in  lum- 
ber mill ) ;  Monongahela  River  Consol.  Cnal  & 
Coke  Co.  V.  Hardsaw  (Ind.  App.)  77  N.  E. 
363  (defective  floor  on  barge);  Champion 
Ice  Mfg.  &  Cold  Storage  Co.  v.  Oirter,  21 
Ky.  L.  Rep.  210,  61  S.  W.  16  (insecure  nut 
on  boat);  Faren  T.  Rellers,  39  La.  Ann. 
1011,  4  Am.  St.  Rep.  256,  3  So.  3U3  (building 
improperly  razed);  Myhan  v^^-Louisiana 
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alleged  to  have  been  caused  defendant's 
negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.    Charles    A.    Prentice  and 
Obarles  O.  Butler  for  appellant. 

Mr.  Eugene  Englej  for  appellee. 

Maxwell,  J.*  delivered  the  opinion  of 
the  court. 

This  appeal  is  from  a  judgnuBi  In  favor 
of  appellee  in  an  action  for  personal  in- 
juries sustained  by  appellee  while  in  the 
employ  of  appellant  as  a  domestie  servant. 

The  bouse  was  of  several  stories.  Be- 
neath the  kitchen  was  a  basement,  and  un- 
der that  a  cellar.  The  floor  of  the  base- 
ment was  of  2-incb  plank,  8  or  10  inches 
wide,  unmatched.   In  the  floor  of  the  base- 


ment was  an  opening  about  2  feet  sqnai*, 
which  gave  access  to  the  cellar.  To  cover 
this  opening  a  trapdoor  was  provided,  made 
of  the  same  material  as  the  floor,  the  plank 
composing  the  trapdoor  being  fastened  to- 
gether 2-inch  strips  nailed  to  the  bot- 
tom thereof.  Cleats  about  4  inches  wide, 
nailed  to  the  joists  below  the  floor  on  either 
side  of  the  opening,  of  the  same  material 
as  the  floor  and  trapdoor,  afforded  support 
for  the  trapdoor.  The  trapdoor  fitted  into 
the  opening  in  tiie  basement  floor,  and  was  - 
not  attached  to  the  floor  or  joists  by  hinges, 
or  otherwise.  The  trapdoor  fltted  in  the 
opening  somewhat  loosely,  resting  upon  the 
cleat  on  one  side,  about  1%  inches,  on  the 
other  side  about  vi  inch,  and  at  one  cor- 
ner about  %  inch,  thus  affording  some 


Electric  Light  &  P.  Co.  41  La.  Ann.  964, 
7  L.RA.  172,  17  Am.  St.  Rep.  4S6,  6  So.  799 
(negligently  constructed  wires  carrying 
heavy  electric  current) ;  Budge  v.  Morgan's 
L.  A  T.  R.  A.  S.  S.  Co.  108  La.  349,  68  L.R.A. 
333,  32  So.  636  (defective  truck  causing 
freight  to  split  switch,  throwing  servant) ; 
Ingham  v.Jolin  B.  Honor  Co.  113  La.  1040, 
37  So.  963  (knot  in  plank  used  in  construct- 
ing stage  for  unloading  vessel ) ;  Caven  v. 
Bodwell  Granite  Co.  99  Me.  278,  59  Atl.  285 
(stage  for  unloading  vessel  broke  down,  due 
to  defective  guy  cable) ;  Oarant  v.  Cashman, 
183  Mass.  13,  66  N.  E.  599  (defective  rail- 
ing on  platform  used  by  servant) ;  Finnegan 
T.  Winslow  Skate  Mfg.  Co.  180  Mass.  SBO. 
76  K.  E.  192  (defective  elevator  mechan- 
ism); McDonald  v.  Champion  Iron  &  Steel 
Co.  140  Mich.  401,  103  N.  W,  829  (unguard- 
ed cogs  to  machine);  Southern  K.  Co.  v. 
Wiley,  88  Miss.  825,  41  So.  611  (defective 
steam  shovel  crane) ;  Porter  v,  Hannibal  & 
St.  J.  R.  Co.  71  Mo.  66,  36  Am.  Rep.  454 
(hidden  hole  under  tie  into  which  brake- 
maa  stepped);  Nicholds  v.  Crystal  Plate 
Glass  Co.  126  Mo.  56,  27  8.  W.  616.  28  S.  W. 
991  (defective  crane  chain);  Herdler  v. 
Buck's  Stove  ft  Range  Co.  136  Mo,  3, 37  S.  W. 
116  (insufficiently  braced  iron  columns  used 
in  constructing  building) ;  Clowera  v.  Wa- 
bash, St.  L.  ft  P.  R.  Co.  21  Mo.  App.  213 
(defective  hand-car  lever);  Gibson  v.  Mid- 
land Bridge  Co.  112  Mo.  App.  694,  87  S. 
W.  8  (seam  in  high  bank  where  servant  di- 
rected to  work) ;  Paulmier  v.  Erie  R.  Co. 
34  N.  J.  L.  151  (latently  defective  railroad 
bridge) ;  Appel  v.  Buffalo,  N.  Y.  &  P.  R.  Co. 
2  N.  Y.  S.  R.  257  (defective  frog  in  railroad 
yard) ;  De  Grazia  v.  Piccardo,  15  Pa.  Super. 
Ct.  1()7  (defective  rope  used  to  stop  ma- 
chine; Bannon  v.  Lutz,  158  Pa.  166,  27  Atl. 
890  (defective  appliance  for  opening  stills); 
Finnerty  v.  Burnham,  205  Pa.  805,  54  Atl. 
996  (defective  chain);  Missouri  P.  R.  Co.  v. 
Crenshaw,  71  Tex.  341.  9  S.  W.  262  (de- 
fective baggage  truck);  San  Antonio  ft  A. 
P.  R.  Co.  V.  Lindsey,  27  Tex.  Civ.  App.  316, 
65  S.  W.  668  (defective  step  to  locomotive) ; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  Jackson  (Tex.  Civ. 
App.)  109  S.  W.  478  {unlondin?  gravel  from 
hopper-bottom  freight  car) ;  Texas  &  P.  R. 
17  L.RJi.(N.3,) 


Co.  V.  Archibai:  170  U.  S.  665,  42  L.  ed. 
1188,  18  Sup.  Ot.  Rep.  777  (broken  brake 
apparatus);  New  York,  N.  H.  ft  H.  R.  Co. 
V.  O'Leary,  35  C.  C.  A.  562,  93  Fed.  737  (der- 
rick guy  stretched  low  over  railroad  track) ; 
Crawford  v.  American  Steel  &  Wire  Co.  59 
C.  C.  A.  293,  123  Fed.  275  (defective  roofing 
allowing  servant  to  fall  through) ;  George 
Matthewfi  Co.  v.  Bouchard,  Rap,  Jud.  Quebec 
8  B.  R.  660  (projecting  screw  on  revolving 
shaft) ;  see  also  Brydon  v.  Stewart,  2  Macq. 
H.  L.  Cas.  80  (defective  appliance  in  mine 
shaft). 

Unless  the  dangerous  condition  is  obvious 
or  is  understood  by  the  injured  employee, 
he  eannot  he  said  to  have  assumed  the  risk 
arising  from  such  condition.  Ctabome  t. 
Alabama  Steel  ft  Wire  Co.  135  Ala.  571,  33 
So.  687  (water  way  on  employer's  premises 
not  sufficiently  covered) ;  Southern  R.  Co. 
V.  Howell,  135  Ala.  639,  34  So.  6  (derailment 
of  car, — defective  track);  Choctaw,  O.  &  Q. 
R.  R.  Co.  v.  Jones,  77  Ark.  367,  4  L.R.A. 
(NjS.)  837,  92  S.  W.  244  (dangerous  method 
of  taking  down  "bent") ;  Crown  Cotton  Mills 
T.  McNally,  123  Ga.  35,  51  S.  E.  13(danger- 
ous  cotton-working  machine) ;  Bowen  v. 
Adams.  129  Ga.  688,  59  S.  E.  795  (danger- 
ous printing  press) ;  Chicago  ft  E.  L  R.  Co. 
V.  Hines,  132  111.  161,  22  Am,  St.  Rep.  616, 
23  N.  E.  1021  (unfilled  spaces  between  ties 
in  railroad  yard);  Allen  B.  Wrisley  Co.  v. 
Burke,  203  III.  250.  67  N.  E.  818,  Affirming 
106  III.  App.  80  (disintegrated  wooden  cover 
in  catch  basin);  Shickle-Harrison  ft  H.  Iron 
Co.  V.  Beck,  212  HI.  268,  72  N.  E.  423,  Af- 
fii*ming  112  III.  App.  444  (uncovered  cog 
wheels  in  dark  place);  Schillinger  Bros.  Co. 
V.  Smith,  225  111  74,  80  N.  E.  65,  Affirming 
128  III.  App.  30  (dffective  scaffolding);  Rice 
ft  B.  Malting  Co.  v.  Paulsen,  51  III.  App.  123 
(loose  plank  on  scan'old);  McFarland  v.  Ed- 
munds Mfg.  Co.  97  111.  App.  629  (cut  raft 
ers  where  servant  directed  to  work);  Siegel, 
C.  ft  Co.  V.  Trcka,  115  III.  App.  56,  Affirmi  d 
in  218  III.  559,  2  L.R.A.(N.S.)  647,  109  Am 
St.  Rep.  302,  75  N.  E.  1053  (improperly  pro- 
tected doorway  in  elevator) ;  Batps  Mach. 
Co.  V.  Crowley,  115  111.  App.  640  (defective 
rope  used  on  hoisting  sling) ;  Cliicago,  R.  I. 
ft  P.  R.  Co.  T.  Daugaard,  118  lU.  App.  67 
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pUy  for  tho  door  within  the  opening.  The 
basement  was  of  two  room  a,  the  front  room 
occupied  by  appellee,  the  rear  room  used 
u  a  laundry  and  furnace  room.  The  exact 
tocation  of  the  trapdoor  in  the  basement 
floor  is  not  apparent  from  the  evidence ; 
bat  it  appears  that,  in  the  discharge  of  her 
duties,  appellee  frequently  passed  over  the 
tfipdoor.  Appellee  was  not  informed  of 
the  existence  of  the  trapdoor,  and  knew 
nothing  abont  it  until  about  two  weeks 
after  she  entered  the  service,  when  a  por- 
ter in  the  employ  of  appellant  came  up 
through  the  trapdoor  from  the  cellar  with 
kindling;  there  being  an  entrance  to  the 
cellar  from  the  outside.  The  evidence  shows 
that,  previous  to  the  Mcident,  the  appellee 
•aw  the  trapdoor  opened  two  or  three  times 


only,  when  someone  came  through  It  from 
the  cellar.  Appellee  knew  that  the  trap- 
door was  without  hinges  or  other  visible 
fastenings  to  the  upper  side  of  the  floor, 
never  had  any  occasion  to  use,  and  never 
used,  it,  never  opened  it,  and  never  made 
any  inspection  of  it  to  determine  whether 
or  not  it  was  in  any  manner  fastened  to 
the  underside  of  the  floor.  There  was  ample 
light  in  the  room  where  the  trapdoor  was 
located.  About  half  past  8  o'clock  of  the 
evening  of  June  1,  1903,  appellee,  in  cross- 
ing the  floor  of  tke  basement,  in  the  dis- 
charge of  her  duties,  stepped  upon  the  trap- 
door, whicn  "tipped  up  on  one  end,"  and 
precipitated  her  into  the  cellar  below,  re- 
salting  in  injuries  which  are  the  basis  of 
her  mit.    The  eomplauit  alleged  that  the 


(madiine  in  sawmill);  Louisville,  N.  A.  ft 
a  R.  Co.  V.  Graham,  124  Ind.  89.  24  N.  G. 
688  (insufficient  braces  in  tunnel);  SaJem 
Stone  &  Lime  Go.  v.  Griflin,  139  Ind.  141,  88 
X.  E.  411  (dangerously  constructed  passage- 
way);  Braril  Block  Coal  Co.  v.  Gibson,  160 
lad.  319,  98  Am.  St.  Rep.  281,  66  N.  B.  882 
(improper  ring  in  mining  shaft  hoist); 
Wngbt  T.  Chingo,  L  ft  L.  R.  Oo.  160  Tnd. 
583,  66  N.  E.  464  (proximity  of  switch 
stand  to  track) ;  King  v.  Chicago  ft  N.  W.  R. 
Co.  108  Iowa,  748.  78  N.  W.  887  (hole  in 
car  floor) ;  Hammer  v.  Janowitz,  131  Iowa, 
20,  108  N.  W.  109  (insufSciently  braced 
traveling  train);  Harney  v.  Chicago,  I.  R. 
ft  P.  R.  Go.  (Iowa)  116  N.  W.  886  (dan- 
gerous ripeaw  machine);  Consolidated  Kan- 
sas City  Smelting  &  Kef.  Oo.  t.  Sharber,  71 
Kan.  700,  81  Pac.  476  (improper  raring  <tf 
building) ;  Consolidated  Kansas  City  Smelt- 
me  ft  Ref.  Go.  v.  Tinchert,  5  Kan.  App.  130, 
48  Pac  889  (boiler  plates  placed  in  position 
such  that  they  tipped  over,  injuring  serv- 
ant) ;  Pfisterer  v.  Peter,  117  Ky.  501, 78  S.  W. 
450  (defective  scaffolding);  Conrad  Tanning 
Co.  T.  Hunsey,  26  Ky.  L.  Rep.  936,  76  S.  W. 
841  (defective  plank  in  passageway) ;  Cum- 
berland Teleph.  ft  Teleg.  Co.  v.  Graves,  31 
Ky.  L.  Rep.  972,  104  S.  W.  356  (servant  di- 
rected to  tio  live  wire);  Daly  v.  Kiel,  106 
Ia.  170,  30  So.  254  (servant  placed  at  work 
near  gravel  bank,  which  caved,  injuring 
him) ;  Whitworth  v.  South  Arkansas  Lum- 
ber Co.  121  Ia.  894,  46  So.  912  ("nick"  in 
«haft) ;  Sawyer  t.  Rumford  Falls  Paper  Go. 
90  Me.  354,  60  Am.  St.  Rep.  260,  38  Atl. 
318  (defective  dynamo  belt) ;  Scanlon  t. 
Boston  ft  A.  R.  Co.  147  Mass.  484,  9  Am. 
St.  Rep.  733,  18  N.  B.  209  (signal  post  so 
close  to  track  that  servant  struck  while  on 
ladder  to  freight  car) ;  Anderson  v.  Clark, 
155  Mass.  368,  29  N.  E.  589  (defective  wind- 
lass and  tackle  on  vessel);  Dawoon  v.  Law- 
rence Gaslight  Co.  188  Mass.  481,  74  N.  E. 
912  (pole  decayed  below  surface,  fell  with 
%ht  trimmer.  But  in  McTsaac  v.  North- 
ampton Electric  Light  Co.  172  Mass.  89,  70 
Am.  at.  Rep.  244,  51  N.  E.  524,  the  danger 
from  a  po'e  decayed  below  the  surface  of 
the  ground  was  held  to  be  an  obvious  one, 
provided  the  general  appearance  of  the  polo 
17LJt^(N.S.) 


was  such  as  to  make  it  probable  that  it  was 
unsafe) ;  Manning  v.  Excelsior  Laundry  Go. 
189  Mass.  231,  76  N.  E.  254  (servant  direct- 
ed to  work  on  ironing  machine,  the  dangers 
of  which  she  did  not  understand);  Flynn  v. 
Prince,  C.  ft  M.  Co.  198  Mass.  224,  84  N.  E. 
321  (dangerous  shaft  projecting  into  serv- 
ants' drsssing  room) ;  Broderiw  t.  Detroit 
Union  R.  Station  ft  Depot  Co.  56  Mich.  262, 
66  Am.  Rep.  882,  22  K.  W.  802  (improperly 
constructed  ventilator) ;  Chilson  v.  Lansin<; 
Wagon  Works,  128  Mich.  43,  87  N.  W.  79 
(dangerous  saw) ;  Bernard  v.  Pittsburg  Coa,\ 
Co.  137  Mich.  279,  100  N.  W.  396  (defect  in 
derrick) ;  Clemens  v.  Gem  Fiber  Package  Co, 
(Mich.)  117  N.  W.  187  (dangers  in  metal 
stamping  press) ;  Stiller  v.  Bohn  Mfg.  Co.  80 
Minn.  1,  82  N.  W.  981  (defective  crosscut- 
saw  machine);  De  Maries  v.  Jameson,  98 
Minn.  453,  108  N.  W.  830  (defective  rope 
in  tackle) ;  Hamilton  v.  Rich  Hill  Coal  Min. 
Co.  108  Mo.  375.  18  S.  W.  977  (failure  to 
block  switch  rails) ;  Doyle  v.  Missouri,  K. 
ft  T.  Trust  Co.  140  Mo.  1,  41  S.  W.  256 
(loose  plank  in  scaffold);  Connolly  v.  St. 
Joseph  Press  Printing  Co.  166  Mo.  447,  66 
S.  W.  268  (defective  shaving  machine  in 
printing  plant) ;  Minnier  v.  Sedalia,  W.  ft 
S.  W.  R.  Go.  167  Mo.  99.  66  S.  W,  1072 
(defective  roadbed,  etc.);  Sheperd  v.  St. 
Louis  Transit  Co.  189  Mo.  362,  87  S.  W. 
1007  (defective  street  car  step) ;  Clippard  v. 
St.  Louis  Transit  Co.  202  Mo.  432.  101  S.  W. 
44  (defective  car  bearings) ;  Musick  v.  Jacob 
Dold  FacldEg  Co.  68  Mo.  App.  322  (unguard- 
ed tank  in  dark  room, — servant  justified  in 
believing  it  covered  under  circumstances) ; 
Weldon  V.  Omaha,  K.  C.  ft  E.  R.  Co.  93  Mo. 
App.  668,  67  S.  W.  698;  (defective  boxing 
in  hand-cak*  wheel) ;  Kearney  Electric  Co. 
V.  Laughlin,  45  Neb.  390,  63  N.  W.  941  (in- 
sufficient bracing  to  sides  of  excavation) ; 
New  Omaha  Thompson- Houston  Electric 
Light  Co.  r.  Dent.  68  Neb.  668,  94  N.  W.  819. 
Affirmed  on  rehearing  in  68  Neb.  674,  103 
N.  W.  1091  (insulation  to  live  wire);  La- 
pelle  V.  International  Paper  Co.  71  N.  H. 
346,  51  Atl.  1068  (dangerous  wood  pulp  ma- 
chine); Burns  v.  Delaware  ft  A.  Teleg.  ft 
Teleph.  Co.  70  N.  J.  L.  745,  67  L.R.A.  956, 
69  Atl.  220,  692  (latent  danger  of  telephone 
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injuriee  received  caused  appendicitis.  The 
court  instructed  the  jury  to  disregard  all 
damages  claimed  on  this  account,  as  the 
testimony  failed  to  show  that  the  fall  was 
the  proximate  cause  of  appendicitis. 

It  is  contended  that  the  judgment  should 
be  reversed  upon  the  grounds: 

( I )  That  no  negligence  upon  the  part  of 
appellant  was  shown.  A  witness  called 
by  appellee,  who  examined  the  premises  a 
few  days  before  the  trial,  testified  as  to  the 
size,  shape,  material,  and  construction  of 
the  trapdoor,  the  manner  in  which  it  rested 
upon  the  cleats;  and,  then,  quoting  from 
the  abstract:  "With  reference  to  this  trap- 
door, I  don't  think  it  was  in  a  safe  and 
secure  condition  as  to  construction,  with- 
out fastenings,  hinges,  or  bolts,  or  any- 

wires  becoming  charged  by  contact  with 
trolly  wires);  Polo  v.  Palisade  Constr.  Co. 
(N.  J.)  70  Atl.  161  (dangers  arising  from 
uncovering  of  exploded  blast  of  dynamite) ; 
Gates  V.  State.  328  N.  Y.  221,  28  N.  E.  373 
(bridge  upon  which  servant  was  working 
fell) ;  Simone  t.  Kirk,  173  N.  Y.  7,  65  N.  E. 
7S9,  Reversing  67  App.  Dir.  461.  67  N.  Y. 
Supp.  1019  (serrant  directed  to  work  under 
dangerous  overhanging  lime  paste) ;  La- 
torre  v.  Central  Stamping  Co.  9  App.  Div. 
145,  41  N.  Y.  Supp.  99  (dangers  from 
nlungiog  hot  iron  mto  turpentine  bath) ; 
Koehman  v.  Chase,  32  App.  Div.  630,  52  N. 
Y.  Supp.  740  (unknown  dangers  of  machin- 
ery);  Boyle  T.  Degnon-McL^ui  Constr.  Co. 
47  App.  Div.  811,  61  N.  Y.  Supp.  1043.  mo- 
tion for  reargument  and  leave  to  appeal 
denied  in  49  App.  Div.  636.  63  N.  Y.  Supp. 
IIOR,  and  appeal  dismissed  in  163  N.  Y.  591, 
57  N.  E.  1127  (dangerous  opening  in  rail- 
road trestle) ;  Jarvis  v.  Northern  New  York 
Marble  Co.  55  App.  Div.  272,  67  N.  Y.  Supp. 
78  (dOBV  and  rotten  derrick  mant) ;  Pursley 
V.  Edge  Moor  Bridge  Works,  56  App.  Div.  71, 
67  N.  y.  Supp.  719.  Affirmed  withfiut  opin- 
ion in  168  N.  Y.  689,  QO  N.  £.  1119  (defec- 
tively-constructed scaffolding) ;  Murtaugh 
V.  New  York  C.  &  H.  R.  R.  Co.  49  Hun,  456, 
3  N.  Y.  Supp.  483  (explosion  of  emery 
wheel) ;  Thall  v.  Carnie,  1  Silv.  Sup.  Ct.  401, 
b  N.  Y.  Supp.  244  (place  of  latent  danger) ; 
Tunier  v,  Goldsboro  Lumber  Co.  119  N.  C. 
387,  26  S.  E.  23  (knives  in  planing  ma- 
chine);  Wainright  v.  lake  Shore  ft  M.  S. 
R.  Co.  11  Ohio  C.  D.  630  (unknown  danger 
of  passing  through  tunnel  on  top  of  car) ; 
Hoffman  r.  Clough,  124  Pa.  505,  17  Atl.  19 
(wellhole  In  factory  floor) ;  Carlson  T.  Sioux 
Falls  Water  Co.  8  S.  D.  47,  66  K.  W.  419 
(wall  to  trench  caved  in) ;  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Jarrett,  111  Tenn.  565,  82 
S.  W.  224  (buckling  of  jack  and  timber) ; 
Missouri  P.  R.  Co.  v.  Callbreath,  66  Tex.  520, 
1  S.  W.  622  (danger  of  peculiarly  construct- 
ed car);  Galveston.  H.  &  S.  A.  R.  Co.  v. 
Smith,  100  Tex.  267,  98  S.  W.  240,  Affirm- 
ing (Tex.  Civ.  App.)  93  S.  W.  184  (defective- 
ly fastened  hand  hold  on  locomotive) ;  Mis- 
souri, K.  &  T.  R.  Co.  V.  (Jlordon,  11  Tex.  Civ. 
17  L.R.A.(N.S.) 


thing  of  that  kind.  To  make  this  trapdoor 
secure  and  safe  it  would  be  necessary  to 
have  hinges."  And  upon  cross-examination: 
"After  measuring  this  trapdoor  the  other 
night,  I  put  it  in  position,  and  then  I  had 
my  weight  on  various  parts  of  tt;  could 
not  in  any  way  throw  it  out  of  position  by 
my  weight.  If  the  trapdoor  was  placed  in 
position,  it  would  be  as  safe  then  as  any 
other  trapdoor,  so,  when  I  answered  that 
the  trap  was  not  safe,  I  simply  meant  that 
it  would  not  be  as  safe  as  a  trapdoor  with 
hinges.  Q.  A  trapdoor  with  hinges,  if  it 
were  put  to  the  edge  of  the  cavity?  A. 
Yes.  All  I  meant  was  that,  if  those  were 
carelessly  placed,  a  person  might  not  notice 
that, — ^that  was  all  I  meant, — but  when  that 
trapdoor  war  placed  -in  position,  no  matter 

App.  672,  33  S.  W.  684  (defective  water 
spout  to  tank);  Galveston,  H.  &  S.  A.  R.  Co. 
V.  McCray  (Tex.  Civ.  App.)  43  S.  W.  275 
(improperly  loaded  train);  Galveston.  H.  & 
S.  A.  R.  Co.  V.  Smith,  24  Tex.  Civ.  App.  127, 
57  8.  W.  999  (improperly  constructed  loco- 
motive) ;  Galveston,  H.  ft  S.  A.  B.  Co.  v. 
HitEfelder,  24  Tex.  Civ.  App.  S18.  66  S.  W. 
707  (unknown  danger  of  working  under 
car);  Gulf.  0.  &  8.  F.  R.  Co.  v.  Gray,  25 
Tex.  Civ.  App.  99,  63  8.  W.  927  (coal  bin 
bulged  over  track) ;  Southern  P.  Co.  v.  Win- 
ton,  27  Tex.  Civ.  App.  503,  66  S.  W.  477 
(improper  car  couplings) ;  Galveston,  H.  Sc 
S.  A.  R.  Co.  V.  Mortson,  31  Tex.  Civ.  App. 
142,  71  S.  W.  770  (building  erected  so  near 
track  that  servant  injurM  while  on  side 
ladder  to  car) ;  General  Bleetric  Co.  t.  Mur- 
ray. 32  Tex.  av.  App.  226,  74  S.  W.  50  (im- 
properly strung  live  wires) ;  International  Sc. 
G.  N.  R.  C:k>.  V.  Shaughnessy  (Tex.  Civ. 
App.)  81  8.  W.  1026  (defective  roadbed)  ; 
Faulkner  v.  Mammoth  Min.  Co.  23  Utah, 
437,  66  Pac.  799  (servant  directed  to  exca- 
vate under  dangerous  ledge);  Drown  v.  New 
England  Teleph.  ft  Teleg.  Co.  (Vt.)  70  Atl. 
609  (dangers  fnxn  proximity  of  lin  wires 
to  telephone  wires) ;  Bertha  Zinc  Co.  t.  Mar- 
tin, 93  Va.  791.  70  L.R.A.  999,  22  S.  E. 
869  (dynamite  thawed  in  fire  near  servant's 
place  of  work) ;  Shoemaker  v.  Bryant  Lum- 
ber ft  Shingle  Mill  Co.  27  Wash.  637,  68 
Pac.  380  (defective  shingle  bolt  carrier) ; 
Richards  V.  Riverside  Iron  Works,  56  W.  Va. 
510,  49  S.  E.  437  (defective  scaifolding) ; 
Kaspari  r.  Marah,  74  WU.  662,  48  N.  W. 
368  (defective  scaffolding) ;  Washington  ft 
G.  R.  Co.  V.  McDade,  135  U.  8.  554,  84  L.  ed. 
235,  10  Sup.  Ct.  Rep.  1044  (defective  pulley 
and  belt  adjusters) ;  Choctaw,  O.  ft  G.  R.  Co. 
V.  McDade,  191  U.  S.  64,  48  L.  ed.  96,  24 
Sup.  Ct.  Rep.  24,  AfTirming  60  C.  C.  A.  591, 
112  Fed.  888  (spout  to  water  tank  dose  to 
top  of  cars) ;  Cnroenter  t.  Mexican  National 
R.  Co.  39  Fed.  316  (defective  brake  on  ear) ; 
Rillston  T.  Mather,  44  Fed.  743  (dangers  of 
dynamite  caps,  etc.) ;  Valley  R.  Co.  v.  Kee- 
gan,  31  C.  C.  A.  255,  58  U.  S.  App.  377, 
87  Fed.  849  (hole  in  plank  between  rails  in 
railroad  yard);  Chicago  G.  W.  R.  Co.  t. 
Price,  38  0.  C.  A.  239,  97  Fed.  423  (defective 

Digitized  by 


1908. 


BURNSIDE  T. 


PETERSON. 


81 


which  way  it  was  placed,  it  might  be  turned 
end  for  end.  It  was  absolutely  safe."  And 
CD  redirect  examination:  "When  I  answered 
that  this  trapdoor  was  safe  as  any  other 
trapdoor,  I  did  not  mean  to  state  to  the 
jury  or  to  have  the  jury  infer  from  that 
thit  the  trapdoor  was  safely  and  securely 
constructed  to  prevent  accidents."  The 
foregoing  is  substantially  all  the  testimony 
upon  this  point,  and  it  was  undisputed. 
Counsel  for  appellant  contended  that,  upon 
the  statement  of  this  witness,  upon  cross- 
examination,  to  the  eflTect  that,  "when  the 
door  was  placed  in  position,  it  was  abso- 
lutely safe,"  no  negligence  upon  the  part 
of  appellant  has  been  proven;  aod  the  ab- 
sence of  hinges  or  other  fastenings'  cannot 
be  held  to  be  negligence,  upon  the  theory 


that  the  master  is  under  no  obligation  io 
furnish  any  particular  kind  of  appliance, 
or  to  adopt  the  latest  improvements,  cit- 
ing Denver  Tramway  Co.  v.  Nesbit,  22 
Colo.  408,  46  Pac.  405,  where  this  court, 
after  stating  the  principle  re]  ied  on  by 
counsel,  said :  "He  [the  master]  is  only 
bound  to  see  that  that  which  he  does  employ 
is  reasonably  safe  and  suitable  for  the  pur- 
pose for  which  it  is  designed."  The  witness 
had  testified  that  the  trapdoor,  without 
fastenings,  hinges,  or  bolts,  was  not  safe 
and  secure,  and  that  such  appliances  were 
necessary  to  make  it  safe  and  secure.  His 
statement  upon  cross-examination,  to  the 
effect  that  the  trapdoor  was  absolutely  safe, 
in  view  of  the  explanation  of  this  state- 
ment upon  redirect  examination,  simply 


roadbed) ;  Western  U.  Telw.  Co.  t.  Burgess, 
47  a  G.  A.  168,  108  Fed.  26,  writ  of  cer- 
tiorari denied  In  181  U.  S.  620.  45  L.  ed. 
1031,  21  Sup.  Ct.  Rep.  924  (dangers  of  saw- 
ing down  telegraph  poles  in  sections, — in- 
experienced employee) ;  Mountain  Copper 
Co.  T.  Pierce.  69  C.  C.  A.  148,  136  Fed.  160 
(inexperienced  servant  directed  to  adjust 
belt  on  pulley  shaft  from  which  set  screws 
projected);  Norfolk  ft  W.  S.  Co.  v.  Beckett, 
163  Fed.  479  (standpipe  In  such  close  prox- 
imity to  track  that  servant  injured  while 
on  ladder  to  car). 

And  the  employer  is  liable  unless  the  em- 
ployee had,  or  would  have  had,  if  he  had 
exercised  ordinary  care,  full  knowledge  of 
the  unsafe  condition  of  the  place  or  appli- 
ance. Little  Rock.  M.  R.  &  T.  R.  Co.  v.  I^v- 
erett,  48  Ark.  833,  3  Am.  St.  Rep.  230,  3  S. 
W.  50  (defective  roadbed) ;  Elledge  v.  Na- 
tional City  ft  0.  R  Co.  100  Cal.  282,  38  Am. 
St.  Rep.  290,  34  Pac.  720  (employee  direct- 
ed to  work  near  unsafe  ledge  of  rock) ; 
Keast  T.  Santa  Ysabel  Gold  Min.  Co.  136 
Cal.  2.S6,  68  Pac.  771  (improper  hook  used 
in  mining  shaft) ;  Staubley  v.  Potomac  Elec- 
tric Power  Co.  21  App.  D.  C.  160  (employee 
directed  to  work  near  highly  charged  iron 
lu^  in  switch  board) ;  McDade  v.  Washing- 
ton 4  G.  R.  Co.  5  Mackey,  144  (defective 
pulley  and  bolt);  Barrow  v.  B.  R,  Lewis 
Lumber  Co.  (Idaho)  95  Pac.  682  (method  of 
using  railway)  ;  Western  Stone  Co.  v.  Musci- 
al.  196  III.  382,  89  Am.  St.  Rep.  325,  63  ."f. 
E.  664,  Affirming  96  III.  App.  288  (falling 
gravel  from  high  bank);  Chicaco  Tfair  £ 
Bristle  Co.  v.  Mneller,  203  lU.  S58.  68  N.  B. 
51.  AfRrming  106  111.  App.  21  (bales  of  hair 
so  piled  in  storehouse  fliat  they  fall);  Mo- 
bile &  O.  R.  Co.  V.  Vallowe,  214  III.  124,  73 
N.  E.  416.  Affirming  115  III.  App.  621  (post 
near  railway  track) ;  Si^el,  C.  &  Co.  v. 
Treka,  218  III.  659  2  L.R.A.(N.S.)  647,  109 
Am.  St.  Rep.  302,  75  N.  E.  1053,  Affirming 
116  IlL  App.  66  (dangerous  elevator  pas- 
sageway) ;  Swift  ft  Co.  T.  Fue,  66  HI.  App. 
651,  Affirmed  in  167  HI.  443,  47  N.  B.  761 
(suction  of  powerful  air-cooling  fan) ;  At- 
diisoa,  T.  ft  S.  F.  R.  Co.  t.  Carey  (Kan.)  49 
Pac  662  (defect  in  locomotive);  Seeds  v. 
American  Bridge  Co.  6S  Kan.  623,  76  Pac. 


480  (insufficient  tackle  appliances  for  build- 
ing bridge) ;  Brlnkmeler  v.  Missouri  P.  S. 

Co.  69  Kan.  738,  77  Pac  586  (defective  car 
coupling) ;  Missouri,  K.  ft  T.  K.  Co.  v.  Qain- 
lao  (Kan.)  93  Pac.  632  (defective  sledge 
hammer  fumiahed  to  fellow  servant); 
Louisville  &  N.  R.  Co.  v.  Foley.  94  Ky.  224, 
21  8.  W.  866  (servant  injured  while  coupling 
car);  James  v.  Rapides  Lumber  Co.  50  La. 
Ann.  717,  44  L.R.A.  33,  23  So.  469  (danger- 
ous edger  in  sawmill);  Gualden  v.  Kansas 
City  Southern  R.  Co.  106  La.  409,  30  So. 
889  (defective  hose  attachment  used  in 
blowing  off  steam  of  locomotive) ;  Ford  v. 
Pitchburg  R.  Co.  110  Mass.  240,  14  Am.  Rep. 
598  (defective  boiler  to  locomotive) ;  Wheel- 
er V.  WasoQ  Mf^.  Co.  135  Mass.  294  (insuffi- 
cient (Tuard  to  circular  saw) ;  Breen  v.  Field, 
157  Mass.  277,  SI  N.  E.  107S  (insufBeiently 
supported  side  of  trench  In  which  servant 
directed  to  lay  pipe) ;  Bjbjian  v.  Woonsocket 
Rubber  Co.  164  Mass.  214,  41  N.  E.  266 
(dangerous  rubber  compounding  machine) ; 
Gagnon  v.  Seaconnet  Mills,  165  Mass.  221, 
43  N.  E.  82  (timber  improperly  loaded  on 
gear) ;  Jarvis  v.  Goes  Wrench  Co.  177  Mass. 

170,  58  N.  E.  587  (bounding  bsck  of  block 
from  saw) ;  Grimaldi  v.  Lane,  177  Mass.  665» 
69  N.  E.  451  (servant  ignorant  of  danger 
from  dynamite  which  was  being  unloaded 
from  a  hole  in  an  unsafe  way) ;  Wagner  v. 
Boston  Elev.  R.  Co.  188  Mass.  437,  74  N.  K 
919  (servant  injured  by  trolley  pole  flying 
up  and  striking  overhead  platform  on  which 
he  was  working);  Moylon  v.  D.  S.  McDon- 
ald Co.  188  Mass.  499,  74  N.  E.  929  (de- 
fective guides  in  elevator) ;  Chieago  ft  N.  W. 
R.  Co.  T.  Bayfleld,  37  Mich.  205  (inexperi- 
enced employee  directed  to  help  stop  train) ; 
Phelps  V.  Chicago  ft  W.  M.  R.  Co.  122  Mich. 

171,  81  N.  W.  101,  84  N.  W.  66  (fish  ehuie 
in  such  close  proximity  to  main  track  that 
it  struck  employee  on  ladder  to  car) ;  Mc- 
Donald v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
41  Minn.  439,  16  Am.  St.  Rep.  711,  43  N.  W. 
380  (defective  turntable  and  method  of  op- 
erating) ;  Gray  v.  Commutator  Co.  85  Minn. 
468,  89  N.  W.  822  (dangerous  "drawing- 
machine");  Dell'T.  IfcGrath,  92  Minn.  187, 
99  N.  W.  629  (hazard  of  piling  logs  high 
upon  siddway);  Devlin  v.  WabaM,  St.  L.|ft 

Digitized  by  ^CfOglC 


82 


COLORADO  SUPKEaiE  COURT. 


Jwn, 


meant  that  the  door  was  safe  when  in  the 
position  in  vhieh  he  had  placed  it  when  he 
tested  it;  or,  in  other  words,  that  the  door 
placed  in  proper  position,  resting  fairly 
and  squarely  npon  the  cleats,  so  far  as 
material  and  eonatrucuon  was  ooneerned, 
was  safe;  but  without  hinges  or  fastoiings 
of  some  kind  it  was  not  safely  and  securely 
constructed  to  prevent  accidents.  In  view 
of  the  entire  testimony  of  this  witness,  we 
think  the  •hove  quotation  fnmi  Denver 
Tramway  Co.  v.  Nesbit  applies  to  this  case, 
rather  than  the  proposition  relied  upon  by 
counsel.  It  is  the  duty  of  the  master  to 
exercise  ordinary  care  in  seeing  that  the 
servant  is  provided  witii  a  reasonably  safe 
place  in  which  to  work.  Grant  v.  Varn^, 
21  Colo.  329,  40  Pac.  771;  Colorado  Mill. 

P.  R.  Co.  87  Mo.  545  (defective  railroad 
track) ;  Wendler  v.  People's  House  Furniah- 
ing  Co.  165  Mo.  527,  65  S.  W.  737  (un- 
guarded elevator  hatchway);  Henderson  v. 
Kansas  City,  177  Mo.  477,  76  8.  W,  1045 
(inexperienced  servant  employed  around 
dangerous  machinery) ;  Reisert  T.  Williams, 
61  Mo.  App.  13  (defective  flue  to  foi^e,  caus- 
ing bellows  to  explode) ;  Deweese  v.  Mera- 
mec  Iron  Min.  Co.  54  Mo.  App.  476,  AffirmM 
on  opinion  of  lower  courts  in  128  Mo.  423, 
Si  S.  W.  110  (unprotected  slope  in  mine); 
Haworth  T.  Mineral  Belt  Teleph.  Co.  105 
Mo.  App.  161.  79  S.  W.  727  (servant  di- 
rected to  go  among  live  wires  Te|ireBented  as 
insulated  and  safe) ;  Rigsby  t.  Oil  Welt  Sup- 
ply Co.  115  Mo.  App.  297,  91  S.  W.  460 
(lumber  insecurely  piled  on  skids) ;  Norfolk 
Beet-Sugar  Co.  v.  ifight,  59  Neb.  100,  80  N. 
W.  276  (inexperienced  servant  directed  to 
wipe  belt  while  in  motion) ;  Rvan  v.  H.  W. 
Johns  Mfg.  Co.  46  N.  Y.  S.  R.  305,  18  N.  Y. 
Supp.  754  (latently  dangerous  grinding  ma- 
chine) ;  Lloyd  r.  Banes.  126  N.  C.  359,  35  S. 
E.  611  (unguarded  saw);  Toomey  v.  Avcrv 
Stamping  Co.  20  Ohio  C  C.  183  (defective 
belt) ;  MiUen  t.  Pacific  Bridge  Co.  (Or.)  95 
Pac.  196  (excavating  in  sewer  trench) ;  Bol- 
ton T.  Ovitt,  80  Vt.  362,  67  Atl.  881  (de- 
fective ensilage  cutter) ;  Myrberg  v.  Balti- 
more &,  S.  Min.  &  Reduction  Co.  25  Wash. 
364,  65  Pac.  539  (increased  danger  from  ex- 
posing dynamite  to  heat  and  rain) ;  Dorsey 
T.  Phillips  &  a  Constr.  Co.  42  Wis.  696 
(cattle  chute  in  such  close  proximity  to 
track  that  servant  injured  while  on  ladder 
to  car)}  Blumenthal  v.  Craig,  26  0.  C.  A. 
427,  56  U.  8.  App.  8,  81  Fed.  3£0  (broken 
guard  on  "flushing  machine") ;  Smith  v. 
Baker  [1891]  A.  C.  325  (defective  crane 
used  in  swinging  stones  over  servants) ;  see 
also  Thrusaell  v.  Handyside,  L.  R.  20  Q.  B. 
Div.  359  (servant  directed  to  work  in  dan- 
gerous place). 

The  servant  does  not  assume  the  risk  of 
unusual  dangers  unknown  to  him,  or  of 
which,  by  the  exercise  of  ordinary  care,  he 
would  not  learn,  I^ighton  &  H.  Steel  Co. 
V.  Snell,  217  HI.  152,  75  N.  E.  462,  Affirming 
119  111.  App.  199  (use  of  jib  crane) ;  Louiu- 
villc,  N.  A.  &  C.  R.  Co.  T.  Wright,  115  Ind. ' 
UL.KJi..(N.S.) 


&  Elevator  Co.  Mitchell.  26  Colo.  284, 
58  Pac  28;  McKean  t.  Gohirado  Fuel  A 
Iron  Co.  18  Cok>.  App.  285,  71  Pac.  425; 
Roche  V.  Denver  &  S.  G.  B.  Co.  10  Colo. 
App.  208,  78  Pac.  880.  The  question  of  the 
negligence  of  appellant  under  the  testi- 
mony in  this  case  was  peculiarly  for  the 
jury,  who  were  the  exclusive  judges  of  the 
weight  to  be  given  the  testimony  and  the 
credibility  of  witnesses;  and,  they  having 
found  that  defendant  was  guilty  of  negli- 
gence in  not  having  provided  the  trapdoor 
with  hinges  or  fastenings,  the  verdict  will 
not  be  disturbed,  unless  it  should  appear 
that  they  were  incorrectly  instructed  as  to 
the  law. 

(2)  It  is  said  that  the  only  risk  that  ap- 
pellee contends  she  was  subjected  to  was 

378,  7  Am.  St.  Rep.  432,  16  N.  E.  145,  17 
N.  E.  584  (low  overhead  railroad  bridge); 
Indianapolis  v.  Cauley,  164  Ind.  304,  73  N. 
E.  691  (falling  of  bridge  with  car  on  which 
servant  was  riding,  bound  for  point  be- 
yond) ;  Pittsburgh,  C.  C.  &  St  L.  B.  Co.  v. 
Parish,  28  Ind.  App.  189,  91  Am.  8t.  Rep. 
120,  62  N.  E.  514  (low  limb  of  tree  pro- 
jecting over  railroad) ;  Morbey  v.  Chicago  & 
N.  W.  R.  Co.  116  Iowa,  84,  89  N.  W.  105 
(engine  ran  against  another  which  servant 
was  working  under,  by  green  hand  who  was 
practising) ;  Thompson  v.  New  Orleans  &  C. 
R.  Co.  108  La.  52,  32  So.  177  (charged  trolley 
pole  due  to  defective  insulation);  Stewart 
V.  Texas  A  P,  R.  Co.  118  La.  525,  87  So.  129 
(servant  not  properly  warned  of  danger, 
swept  from  bridge  while  assisting  in  breiJc- 
ing  a  jam) ;  Welch  v.  Bath  Iron  Works,  98 
Me.  361,  67  Atl.  88  (servant  injured  by  ex- 
plosion of  dynamite  left  in  ground  from  im- 
erfect  explosion  where  he  was  directed  to 
ig) ;  Erickson  v.  Monson  Omsol.  Slate  Co. 
100  Me.  107,  60  Atl.  708  (servant  injured 
by  explosion  of  dynamite,  left  in  rock  from 
imperfect  explosion,  which  servant  drilled 
into);  Martineau  v.  National  Blank  Book 
Co.  166  Mass.  4,  43  N.  E.  513  (defective  belt 
and  driving  pulley  causing  machine  to  start 
unexpectedly ) ;  McLean  v.  Pere  Marquette 
R.  Co.  137  Mich.  482,  100  N.  W.  748  (serv- 
ant followed  train,  upon  a  car  of  which 
he  had  seen  loose  blocks  carelessly  piled, 
with  hand  car,  and  was  injured  by  derail- 
ment of  hand  car,  caused  by  striking  one  of 
the  blocks  which  had  fallen  innn  the  train) ; 
Nickel  V.  Columbia  Paper  Stock  Co.  95  Mo. 
App.  226,  68  S.  W.  955  (sorter  of  paper  in 
mill  diseased  by  waste  paper  and  matter 
gathered  from  hospital);  Kelley  v.  Cable 
Co.  7  Mont.  70,  14  Pac.  633  (servant  injured 
from  explosion  of  dynamite  left  in  ground 
aft«r  imperfect  explosion) ;  Kiras  v.  Nichols 
Chemical  Co.  69  App.  Div.  79,  69  N.  Y.  Supp. 
44  (danger  of  explosion  when  hot  slag  comes 
in  contact  with  water) ;  Dyer  v.  Brown,  64 
App.  Div.  89,  71  N.  Y.  Supp.  623,  Appeal 
dismissed  in  170  N.  Y.  616,  63  N.  E.  1116 
(explosion  from  pouring  molten  iron  into 
damp  and  rusty  holes  in  castings) ;  Hough  v. 
Grants  Pass  Power  Co.  U  Or.  531,  69  Pae. 

Digitized  by  LjOOg  IC 


1908. 


BURNBIDE  T.  PETEBSOK 


8S 


tiiat  arinng  from  the  olweiioe  of  lunges  on 
fbe  tr^idoor.  and  that  she  aaaunwd  this 
risk.  If  appellee's  right  to  recover  de- 
peaded  npon  the  absence  of  hinges  alone, 
it  might  be  suceeasfully  contended,  undtf 
the  tsets  disclosed  by  tiie  evidenee,  that 
this  risk  was  assumed  by  her.  The  rule 
applicable  to  assumption  of  ride  is  Uius 
itated:  "An  emplojm  assumes  all  the  risks 
natnrally  and  reasonably  incident  to  the 
■eiriee  in  Thich  he  engages,  and  those  aris- 
iag  from  defects  or  imperfections  In  the 
tMng  about  vhich  he  is  employed  that  are 
opeu  and  obvious,  or  that  would  have  been 
known  to  him  had  be  exercised  ordinary 
diligence."  Monarch  Min.  ft  Devdopment 
Co.  v.  De  Toe,  36  Coia.  270,  273,  85  Pae. 
(33,  and  cases  dted.   The  tesUmony  is  to 

653  (power  turned  on  while  lineman  was 
working  on  "dead"  wires);  Manning  v.  Port- 
Isnd  Steel  Ship  Bldg.  Co.  (Or.)  96  Pac.  546 
(defective  chisel);  i^evy  v.  Rosenblatt,  21 
Super.  Ct.  643  (dangerous  qualities  of 
hydroflnorie  acid);  Cox  T.  American  Agri. 
Clieniical  Co.  24  S.  I.  603,  60  L.R.A.  629,  53 
ItL  871  (poisonous  gases  from  decomposed 
animal  matter) ;  Texas  &  N.  0.  R.  Co.  v, 
Gtidner,  29  Tex.  Civ.  App.  90,  69  S.  W.  217 
Ipoisonons  vapors  from  chemicals);  Texas 
4  N.  O.  R.  Co.  Kelly,  34  Tex.  Civ.  App. 
21,  SO  S.  W.  1073,  AlBrmed  in  98  Tex.  123,  80 
S.  W.  79  (obstruction  of  track  and  defective 
spplianees) ;  San  Antonio  Foundry  Co.  v. 
Dnah.  38  Tex,  Civ.  App.  214,  85  S.  W.  440 
(servant  carrying  molten  metal  steped  into 
excavation  in  path) ;  Trihay  v.  Brooklyn 
Lead  Min.  Co.  4  Utah,  468,  11  Pac.  612  (in- 
fnffidently  timbered  roof  to  mine);  Downey 
r.  Gemini  Min.  Co.  24  Utah,  431,  91  Am. 
St  Ren.  798,  68  Pac  414  (pUtform  at  foot 
of  ladder  in  mine  removed  without  notify- 
mg  servant  having  to  use  same) ;  Johnson  t. 
Tsooma  Mill  Co.  22  Wash.  88,  60  Pac.  53 
(open  barrel  sunk  in  ground,  but  filled  with 
water,  covered  with  pieces  of  bark) ;  Shan- 
non V.  Consolidated  Tiger  ft  P.  Min.  Co.  24 
Wash.  119,  64  Pac.  169  (accidental  discharge 
of  miased  blast  where  servant  directed  to 
work);  McMillan  v.  North  Star  Min.  Co. 
32  Wash.  679.  98  Am.  St.  Rep.  908,  7S  Pae. 
685  (missed  blast  at  servant's  place  of 
woric) ;  Pearson  v.  Federal  Min.  ft  Smelting 
Co.  42  Wash.  90,  84  Pac.  632  (dangerous 
projection  into  shaft  of  mine);  Northwest- 
fm  Fuel  Co.  v.  Danielson,  6  C.  C.  A.  636, 
12  U.  S.  App.  688.  57  Fed.  915  (trestle  over 
workmen  weakened  by  removal  of  brace,  caua- 
infr  it  to  fall) ;  Sink  v.  Sikes  Co.  134  Fed. 
144  (saw  out  of  repair> — ^inexperienced  em- 
ployee). 

And  an  empl<7ee  does  not  asume  the  risk 
of  a  danger  of  which  he  has  no  knowledge, 
or  which,  as  a  reasonably  prudent  person, 
he  is  not  bound  to  anticipate.  Flowers  v. 
LouiBville  ft  N.  R.  Co.  (Fla.)  46  So.  718 
(improperly  set  trimming  machine  for  inex- 
I^ripnced  servant);  Illinois  C.  R,  Co.  v. 
Wolch.  52  HI.  183.  4  Am.  Rep.  698  (awning 
projecting  from  railroad  station  close  to 
17UE.A.(N.S.) 


the  effect  that,  in  the  absence  of  hinj^ 
fastenin^^  or  bolts,  the  trapdoor  was  un- 
safe and  insecure.  The  absence  of  hinges 
or  other  fastenings  on  the  top  of  the  door 
was  open  and  obvious;  not  so,  however,  with 
reference  to  fastenings  which  might  have 
been  attached  to  the  underside  of  the  trap- 
door, which  would  have  made  the  same  safe 
and  secure,  or  to  the  cleats  np(m  which  the 
door  rested.  Tlie  testimony  showed  that 
appellee  had  no  occasion  to  use,  and  never 
did  use,  the  trapdoor ;  that  she  never  saw 
the  underside  of  it  or  the  cleats  upon  which 
it  rested.  There  is  no  rule  which  imposes 
upon  a  servant  the  duty  of  inaking  an  in- 
specti<m  or  examination  for  the  purpose  of 
discovering  defects  which  are  not  open  and 
obvious.   The  exercise  of  the  ordinaty  dili- 

cara)  ;  Summit  Coal  Co.  v.  Shaw,  16 
Ind.  App.  g,  44  N.  E.  676  (thin  parti- 
tioa  wall  in  mine);  Gear,  S.  ft  Co.  v. 
Wilson,  21  Ind.  App.  91,  61  N.  E.  502 
(defective  appliMsoe  for  holding  "arbor" 
in  loeomotive  works);  Voha  v.  A.  E. 
Shorthill  Co.  124  Iowa,  471,  100  N.  W. 
496  (flying  bits  of  steel  from  chisel); 
Barto  V.  Iowa  Teleph.  Co.  126  Iowa,  241, 
106  Am.  St.  Rep.  347,  101  N.  W.  876  (de- 
fectively insulated  live  wire  on  telephone 
pole);  Calloway  v.  Agar  Pkg.  Co.  129  Iowa. 
1, 104  N.  W.  721  (unprotected  shaft) ;  Mum- 
ford  Chicago,  R.  I.  ft  P.  S.  Co.  128  Iowa, 
686,  104  N.  W.  1135  (defective  Hwitch.  cam- 
ing  injury  to  brakeman) ;  Mirick  v.  Morton. 
62  Kan.  870,  64  Pac.  609  (grinding  machine 
in  mill) ;  Brower  v.  Timreck,  66  ICan.  770. 
71  Pac.  581  (unknown  knives  in  planer) ; 
United  Laundry  Co.  v.  Schilling,  21  Ky.  L. 
Rep.  1798,  66  S.  W.  425  (mangle  in  laun- 
dry) ;  Harp  V.  Cumberland  Teleph  &  Teleg. 
Oo.  26  Ky.  L.  Rep.  2133,  80  S.  W.  510  (dy- 
namite left  in  hole  where  servant  directed 
to  exearate);  Bland  v.  Shreveport  Belt  R. 
Co.  48  La.  Ann.  1057,  36  L.R.A.  114,  20  So. 
284  (trolley  pole  fell,  injuring  servant) ; 
Campbell  r.  Eveleth,  83  Me.  50,  21  Atl.  784 
(defectively  constructed  lath  machine) ;  Dra- 
peau  v.  International  Paper  Co.  96  Me.  299, 
62  Atl.  647  (unsuitable  capstan  from  which 
cable  slipped,  striking  servant);  Xiorentx 
V.  Pobinson,  61  Md.  64  (servant  called  to 
stop  unmanageable  elevator,  he  not  know- 
ing its  condition);  FikesTille,  R.  ft  E.  0. 
R.  0>.  V.  State,  88  Md.  663,  42  Atl.  214  (sin- 
gle pole  placed  so  near  track  that  servant 
was  injured  while  on  running  board  for 
purpose  of  collecting  fares) ;  Crown  Cork 
&  Seal  Co.  V.  CLeary  (Md.)  69  Aa  1068 
(dangerous  machine  for  making  stoppers 
for  bottles);  Donahue  v.  Drown,  164  Ifass. 
21,  27  N.  E.  675  (improper  belt-shifting  ap- 
pliance) ;  Hogarth  v.  Focasset  Mfg.  Co.  167 
Mass.  226,  45  N.  E.  €29  (unguarded  trap- 
door) ;  Donahue  v.  Boston  ft  M.  R.  Co.  178 
Mass.  251,  59  N.  E.  663  (unusual  pile  of 
stones  near  track) ;  Joyce  v.  American  Writ- 
ing Paper  Co.  184  Mass.  230,  68  N.  E.  213 
(servant  ordered  to  operate  rag-dusting  ma- 
chine which  he  did  not  understand)^  §miUil 
Digitized  by  VjOOy  I 


84 


COLORADO  SUPBEUB  OOUBT. 


'g«iice  Imposed  npon  an  employee  does  not 
extend  to  this  length.  If  an  inepeotion  of 
the  underside  of  the  trapdoor,  or  of  the 
cleats  upon  which  It  rested,  was  necessary 
to  apprise  appellee  of  the  defect  in  the  door, 
its  fastenings,  or  its  supports,  which  defect 
caused  the  accident,  it  is  manifest  that  the 
defect  was  not  obvious,  and,  under  the  testi- 
mony, was  unknown  to  appellee  and  not  ol 
such  a  character  as  to  cluirge  appellee  with 
notice  or  knowledge  thereof,  so  as  to  bring 
her  within  tlie  rule  of  assumption  of  risk. 
"As  a  general  rule,  the  servant  is  Under  no 
obligation  either  to  inspect  tiiat  part  of 
the  plant  srhioh  his  safety  may  be  affect- 
ed, or  to  inquire  into  the  details  of  the 
system  adopted  for  the  conduct  of  the  mas- 
ter's business,  for  the  purpose  of  Recover- 
ing  concealed  dangers  which  would  not  be 
disclosed  by  superficial  observaUon."  1 
Labatt,  Mast  A  8.  p.  1137.  Huddleston  t. 
Lowell  Machine  Shop,  loe  Mass.  282,  was  an 
action  brought  by  a  serrant  against  his 
master  to  recorer  fbr  personal  injuries  re- 

T,  Peninsular  Car  Works,  60  Mich.  501,  1 
Am.  St.  Rep.  542,  27  N.  W.  662  (servant 
directed  to  carry  molten  iron  near  snow  and 
ice  without  being  informed  of  the  danger  of 
explosion  from  contact  of  such  iron  with 
snow  or  water);  Thomas  t.  Ann  Arbor  R. 
Co.  114  Mich.  59,  72  N.  W.  40  (defective 
rope) :  Hayes  v.  Frederick  Stearns  Si  Co. 
130  Mich.  2S7,  89  N.  W.  947  (unguarded 
trapdoor);  Kopf  v.  Monroe  Stone  Co.  140 
Mich.  649,  104  N.  W.  313  (dangers  of  load- 
ing hole  with  frozen  dynamite) ;  De  Kal- 
lands  V.  W.ishtenaw  Home  Teleph.  Co. 
(Mich.)  116  N.  W.  564  (unknown  result  of 
telephone  wire  touHiing  trolley  wire);  Lane 
V.  Minnesota  State  Ajpri.  Soc.  62  Minn.  176, 
29  L.R.A.  708,  64  N.  W.  382  (permitting 
servant  to  ride  vicious  horse  in  race);  Dow- 
ling  v.  Gerard  B.  Allen  &  Co.  102  Mo.  213, 
14  S.  W.  751,  Reaffirming  74  Mo.  13,  41 
Am.  Rep.  298,  and  8S  Mo.  293  (set  screw 
on  revolving  shaft,  invisible  when  shaft  in 
motion);  McCabe  v.  Montana  C.  R.  Co.  30 
Mont.  323.  76  Pac  701  (switch  stand  in 
dangerous  proximity  to  track) ;  Murray  t. 
Boston  &  M.  R.  Co.  72  N.  H.  32,  61  LJtA. 
495,  101  Am.  St.  Rep.  660,  64  Atl.  289 
( jigger  stand  over  which  servant  fell  unusual- 
ly  close  to  switch) ;  Boyce  v.  Johnson,  72  N. 
H.  41,  64  Atl.  707  (log  slipped  on  skidway, — 
(iiniger  deceptive  from  servant's  apparently 
mie  post  of  duty);  Thomas  v.  Exeter,  H. 
&  A.  Street  R.  Co.  73  N.  H.  1,  68  Atl.  838 
(defectiTB  bearings  and  unstable  supports 
allowing  steam  ironing  machine  to  sway  for- 
ward) ;  Kasjeta  t.  Nashua  Mfg.  Co.  73  N. 
H.  22,  58  Atl.  874  (dangerous  cotton  picking 
machine, — inexperienced  employee) ;  Hamel 
V.  Newmarket  Mfg.  Co.  73  N.  H.  386,  62 
Atl.  592  (dangers  of  repairing  shaft);  Smith 
v.  Oxford  Iron  Co.  42  N.  J.  L.  467,  36  Am. 
Rep.  535  (dangerous  qualities  of  "giant  pow- 
der" as  compared  with  ordinary  powder); 
17L.R_A.(N.S.) 


:oe{Ted  by  him  la  breaking  and  felling 
through  a  floor  la  his  master's  rtiop,  over 
which  ft  was  fais  duty  to  pass.  It  appeared 
that  he  knew  the  floor  was  decayed  and  that 
there  were  holes  in  it,  but  it  did  not  ap- 
pear that  he  could  have  ascertained  that 
the  place  where  he  broke  through  was  dan- 
gerous without  examining  parts  of  the  floor 
not  open  to  his  inspection.  The  oourt  said: 
"In  tiiis  ease  the  evidence  shows  that  the 
plidntiff  had  some  knowledge  of  the  condi- 
tion of  the  floor.  If  it  was  sufflcient  to  put 
him  on  his  goard  at  the  time,  he  cannot  re- 
cover. But,  from  tiie  nature  and  condition 
of  the  building,  and  the  nature  of  the  de- 
fect, the  oourt  caniu>t  say  that  the  plaintiff 
could,  without  having  enmined  the  parts 
of  the  floor  that  were  not  exposed  to  his 
inspection,  be  aware  that  there  was  danger 
at  the  place  where  he  broke  through.  If 
it  would  require  an  inspection  of  the  under 
side  of  the  floor,  or  of  the  parts  of  the 
building  under  i^  to  make  him  aware  of 
the  danger,  then  the  injury  might  have 

Lechman  v.  Hooper,  62  N.  J.  L.  263,  19  Atl. 
215  (defectively  constructed  wall);  Meany 
V.  Standard  Oil  Co.  (N.  J.  L.)  55  Atl.  653 
(dangerous  gas  and  oil  works);  Fowler  v. 
Buffalo  Furnace  Co.  41  App.  IMv.  84,  58  N. 
Y.  Supp.  223,  appeal  dismissed  in  160  N. 
Y.  665,  55  N.  E.  1095  (premature  dumping 
of  car  used  to  convey  molten  slag) ;  Wyman 
V.  Orr,  47  App.  Div.  136,  62  N.  Y.  Supp. 

195  (dangerous  machine  in  paper  mill); 
Pursley  v.  Edge  Moor  Bridge  Works,  56 
App.  Div.  71,  67  N.  Y.  Supp.  719,  Aflirmcd 
in  168  N.  Y.  589.  60  N,  E.  1119  (improperly 
constructed  scaffold) ;  True  Niagara  Gorge 
R.  Co.  70  App.  Div.  383,  75  N.  Y.  Supp.  216, 
Affirmed  in  176  N.  Y.  487,  «7  N.  S.  1090 
(tracks  so  close  together  that  runnii^ 
boards  of  passing  cars  overlapped) ;  Nelson 
V.  New  York,  101  App.  Div.  18,  91  N.  Y. 
Supp.  763  (corrosion  of  boiler,— water  im- 
pregnated with  chlorin);  Walker  v.  Newton 
Falls  Psper  Co.  Ill  App.  Div.  19,  97  N.  Y. 
Supp.  521  (set  screw  in  revolving  shaft) ; 
Helmke  V.  Stetler,  69  Hun,  107,  23  N.  Y. 
Supp.  S92  (vicious  propensity  of  horse  fur* 
nished  servant);  Spauldtng  t.  OVrien,  26 
Misc.  184,  56  N.  Y.  Supp.  1095  (defective 
wagon  wheel);  lanne  v.  United  States  Gyp- 
sum Co.  126  App.  Div.  244,  110  N.  Y.  Supp. 
496  (unsupported  roof  to  nrpsum  mine); 
McGarry  v.  New  York  &  H.  K.  Co.  28  Jones 
&  S.  367,  45  N.  Y.  S.  R  564,  18  N.  Y.  Supp. 

196  (servant  employed  to  care  for  horse 
whose  vicious  propensities  were  uiUcnown  to 
him);  Womble  v.  Merchants  Grocery  Go. 
135  N.  C.  474,  47  S.  E.  493  (defective  ele- 
vator) ;  Geldard  v.  Marshall,  43  Or.  438,  73 
Pac.  330  (defective  rope  used  in  lowering 
timbers) ;  Patterson  r.  Harrisburg  Trust 
Co.  211  Pa.  173,  60  Atl.  265  (automatic 
starting  of  dangerous  machine);  Miller  v. 
Boston  ft  M.  R.  Co.  73  N.  H.  330,  61  Atl. 
360  (low  overhead  bridge  over  railroad); 
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happened  without  his  fault.  The  eTidence 
CD  this  point  should  be  submitted  to  a 
jury,  to  determine,  under  proper  instruc- 
tions, whether  he  used  due  care  at  the  time 
of  the  accident."  There  is  nothing  in  the 
evidence  tending  to  show  that  appellee  was 
guilty  of  negligence  at  the  time  the  acci- 
deot  occurred. 

(3)  Two  of  the  instructions  given  by  the 
eourt  are  objected  to  because  they  contain 
a  statement  to  the  effect  that,  if  the  jury 
believed  from  the  evidence  that  the  de- 
fendant was  negligent  in  permitting  the 
trapdoor  to  become  loose,  or  to  be  loose, 
th^  should  And  for  the  plaintiff,  upon  the 
ground  that  there  waa  no  evidence  tending 
to  show  that  defendant  permitted  the  trap- 
door to  become  loose.  Reading  the  In- 
itmetiona  together,  it  is  manifest  that  the 
Tord  "become"  waa  used  in  the  sense  of 
"be."  The  instruction^  upon  this  point, 
taken  as  a  whole,  could  not  have  misled 
the  jury.  The  duty  of  guarding  against 
defects  or  want  of  repair  is  a  continuing 


one.  The  master  is  chargeable  with  knowl- 
edge of  all  defects  which  might  have  been 
discovered  upon  reasonable  inspection.  Dres- 
ser, Employers'  Liability,  p.  195.  The  ob- 
jection urged  to  these  instructions  is  en- 
tirely too  technical,  and  ia  without  merit. 

(4)  The  court  instructed  the  jury  that, 
in  assessing  damages,  they  should  take  into 
consideration,  among  other  things,  "money 
expended  for  necessary  medical  and  surgical 
attention,  and  for  nursing  and  drugs."  Ap- 
pellee testified  that  she  had  expended  for 
doctors*  bills,  hospital  bill,  and  drug  store 
bills,  $262.  It  is  contended  that,  inasmuch 
as  the  court  withdrew  from  the  considera- 
tion of  the  jury  as  an  element  of  damages 
the  fact  that  appellee  was  stricken  with 
appendicitis,  and  as  there  was  no  evidence 
to  show  what  her  expenses  were  on  account 
of  the  opertion  for  appendicitis  and  sickness 
occasioned  thereby,  separate  from  her  ex- 
penses on  account  of  the  direct  injuries  re- 
sulting from  the  fall,  the  jury,  by  this 
instruction,  were  permitted  to  enter  the 


Whipple  V.  New  York,  N.  H.  ft  H.  R.  Co. 

19  R.  I.  587,  61  Am.  St.  Rep.  796,  35  Atl. 
305  (pole  in  such  close  proximity  to  track 
that  servant  was  struck  while  on  ladder  to 
ear);  Peacock  v.  Linton,  22  R.  I.  328,  53 
L.R.A.  192,  47  Atl.  887  [stones  improperly 

B'led  near  trench  in  which  servant  worked) ; 
ightower  r.  Bamberg  Cotton  Mills,  48  8. 
C.  190,  26  S.  E.  222  (latently  dangerous 
picking  machine  in  mill);  Jennings  v.  Edge- 
field Mfg.  Co.  72  S.  C.  411,  52  8.  E.  113 
(defective  underground  pipe  known  to  mas- 
ter); Missouri  P.  R.  Co.  v.  Watts,  64  Tex. 
668  (servant  set  to  work  between  two  cars, 
supposing  that  both  cars  were  to  remain 
ontil  repaired);  Texas  Mexican  R.  Co.  v. 
Doiiglas,  73  Tex.  325,  11  S.  W.  333  (un- 
known danger  from  difference  in  height  of 
deck  plate  and  draw  head) ;  Martin  v. 
Wrought  Iron  Range  Co.  4  Tex.  Civ.  App. 
185,  23  S.  W.  387  (servant  given  vicious 
team  to  drive,  master  representing  that  they 
were  gentle) ;  International  &  Q.  K.  R.  Co.  v. 
Smith  (Tex.  Civ.  App.)  30  S.  W.  601  (vi- 
ciousnesa  of  bull  which  servant  was  directed 
to  assist  in  handling) ;  The  Oriental  t.  Bar- 
clay, 16  Tex.  Civ.  App.  193,  41  S.  W.  117, 
Sustained  on  sul»equent  appeal  in  17  Tex. 
CSv.  App.  692,  41  S.  W.  130,  which  was  re- 
versed on  question  of  procedure  in  93  Tex. 
425,  5S  S.  W.  1111  (defective  elevator); 
Missouri,  K.  &  T.  R.  Co.  v.  Blackman,  32 
Tex.  Civ.  App.  200,  74  S.  W.  74  (bent  axle 
to  hand  car);  Galveston,  H.  &  S.  A.  U. 
Co.  v.  Manns,  37  Tex.  Civ.  App.  356,  84  S. 
W.  254  (shovel  left  lying  in  passageway) ; 
Texarkana  &  Ft.  S.  R.  Co.  v.  Toliver,  37 
Tex.  Civ.  App.  437,  84  S.  W.  375  (unblocked 
frog  in  railroad  yard) ;  Qarity  t.  Bullion- 
Beck  &  a  Uin.  Co.  27  Utah,  534,  76  Pac 
656  (defective  planking  in  passageway  in 
mine) ;  Lea<dk  v.  Oregon  Short  Line  R.  Co. 
29  Utah.  286.  110  Am.  St.  Rep.  708,  81  Pac. 
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90  (bridge  upright  so  close  to  ear  that  serv- 
ant injured  while  performing  duty)  ;  Noyes 
V.  Smith,  28  Vt.  59,  65  Am.  Dec  222  (de- 
fective boiler  to  locomotive);  Drown  v.  New 
England  Teleph.  ft  Teleg.  Co.  80  Vt.  1,  66 
Atl.  801  (telephone  lineman  working  on  polo 
in  close  proximity  to  electric  wires) ;  Co- 
lumbia ft  P.  8.  R.  Co.  y.  Hawthorne,  3  Wash. 
Terr.  363,  19  Pac.  26  ( improperly  construct- 
ed pulley  and  shaft) ;  Baker  v.  Duwamish 
Mill  Co.  43  Wash.  149,  86  Pac.  167  (hole  in 
floor  of  sawmill  ooncMled  by  shavings  and 
sawdust) ;  8trahIendorf  v,  Rosenthal,  80 
Wis.  676  (insuflBciently  braced  walls  to 
shaft);  Grant  v.  Keystone  Lumber  Co.  119 
Wis.  229,  100  Am.  St.  Rep.  888.  96  N.  W. 
636  (servant  at  work  near  dangerous  ma- 
chine); Yess  T.  Chicago  Brass  Co.  124  Wis. 
406,  102  N.  W.  932  (unknown  dangers  of 
machine  on  which  servant  was  directed  to 
work) ;  Pullman's  Palace-Car  Co.  v.  Harkina, 
5  C.  C.  A.  326,  17  U.  8.  App.  22,  55  Fed. 
932  (servant  directed  to  work  in  close  prox- 
imity to  revolving  shaft) ;  Union  P.  R.  Co. 
V.  James,  6  C.  C.  A.  217,  12  U.  S.  App.  482, 
56  Fed.  1001,  Affirmed  in  163  U.  8.  485,  41 
L.  ed.  236,  16  Sup.  Ct.  Rep.  1109  (unblocked 
frog) ;  The  Anchoria,  113  Fed.  982,  Affirmed 
without  opinion  in  56  C.  C.  A.  452,  120  Fed. 
1017  (rungs  of  stationary  ladder  on  ship 
projected  beyond  side  of  the  ladder,  so  that 
loading  appliances  were  liable  to  catch  on 
them) ;  Choctaw.  0.  ft  O.  R.  Co.  v.  Holloway, 
52  C.  C.  A.  260.  114  Fed.  468.  Affirmed  In 
191  U.  S.  834.  48  L.  ed.  207.  24  Sup.  Ct. 
Rep.  102  (absence  of  brakes  on  engine); 
Jennett  t.  LonisviUe  ft  N.  R.  Co.  162  Fed. 
392  (defective  track  from  heavy  rains); 
Watling  V.  Oastler,  L.  R.  6  Exeh..  73  (de- 
fective machine  allowing  it  to  start  unex- 
pectedly ) . 
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realm  of  conjecture,  and  guess  at  the  amount 
appellee  expended  on  account  of  the  in- 
juries  resulting  from  the  fall.  The  instruc- 
tion complained  of  expressly  excluded  from 
the  consideration  of  the  jury  expenditures 
for  medicnl  attention,  nursing,  and  drugs 
on  account  of  appendicitis,  and  it  not  open 
to  the  objection  urged  against  it.  Further, 
if  appellant  desired  a  more  specific  instruc- 
tion upon  tliis  phase  of  the  case,  he  should 
have  tendered  one.  This  he  did  not  do,  and 
now  is  in  no  position  to  complain  of  the 
instruction  given,  as  it  fairly  instructed  the 
jury  as  to  the  measure  of  damages  to  be  ap- 
plied to  the  evidence  adduced. 

The  instructions  as  a  whole  fully,  fairly, 
and  clearly  presented  the  law  of  the  case 
to  the  jury,  and  are  coounendable  for  their 
brevity.  There  being  no  error  in  tim  record, 
the  judgment  will  be  affirmed. 

Steele,  Ctu  J.,  and  Helm,  3^  concur. 
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(14  Idaho,  481,  96  Pac.  686.) 

Waters  —  desert  entry. 

1.  Water  applied  to  a  desert  entiy  for 
the  purpose  of  reclaiming  the  same  doen 
not  become  inseparable  therefrom,  and 
may  be  conveyed  separate  and  apart  from 
a  conveyance  of  the  land. 

Same  —  town-site  plat— dedication. 

2.  The  making  and  filing  of  a  plat  laying 
out  a  town  site  upon  a  desert  entry  will  not 
dedicate  to  the  public  the  water  used  upon 
tlie  streets  and  alleys  of  said  town  site, 
under  a  water  right  subsequently  located 
and  acquired. 

I>edlt:ation  —  Intention  —  free  use. 

'3.  A  finding  that  a  desert  entryman  and 
his  Buccessora  in  interest  intended  that  the 
occupants  of  a  town  site  should  have  the 
free  use  of  water  on  the  streets  of  such 
town  site  is  not  sufficient  to  show  a  per- 
petual dedication  of  said  water  to  a  public 
use. 

Slime  —  necessary  nse. 

4.  A  finding  "that  the  use  of  water  on 
the  streets  of  a  town  site  is  necessary  for 
a  reasonable  enjoyment  of  the  streets,  and 
private  rights  and  public  oonrenience  and 
accommodation  would  be  materially  affect- 
ed by  an  interruption  of  the  use  of  the 

Headnotes  by  Strwabt,  J. 

Rehearing  headnotes  by  Ailsuie,  Ch.  J. 

Note.  —  Search  has  failed  to  reveal  an> 
other  case  involving  the  dedication  to  pub- 
lic use  of  appropriated  water. 
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water  on  the  streets  of  said  town  site," — 
is  not  sufficient  to  show  an  intention  to 
dedicate  or  the  fact  of  dedication  of  such 
water  perpetually  to  a  public  use. 
Same  —  lonjp-conttnncd  use. 

6.  Where  the  findings  of  fact  show  a  long- 
continued  use,  with  the  Itnowledge  of  the 
owner,  of  water  upon  streets  and  alleys  of 
a  municipality,  such  findings  are  not  incon- 
sistent with  a  pcrmiasive  use  and  a  license 
to  use  the  same,  and  do  not  show  an  in- 
tention to  perpetually  dedicate  the  same  to 
a  public  use. 

Waters  —  dedication  by  nser  —  proof. 

6.  To  constitute  dedication  by  user,  it  is 
necessary  to  find  the  probative  facts  which 
of  themselves  constitute  dedication,  or  the 
ultimate  fact  of  dedication.  It  is  not 
enough  to  find  facts  which  nwrely  have  a 
tendency  to  prove  dedication,  as  the  use 
found  to  exist  must  be  inconsistent  with  a 
permis^ve  use  or  a -mere  lieense. 

Trial  —  statute    of    limitations  —  flad- 
tng. 

7.  In  an  action  to  quiet  title  to  an  ease- 
ment in  a  ditch  and  the  right  to  use  water 
flowing  therein,  where  the  answer  inter- 
poses, as  a  defense,  the  statute  of  limita- 
tions under  5S  4036  and  4037  of  Rev.  Stat. 
1887,  it  is  incumbent  upon  the  trial  court 
to  make  a  finding  upon  such  defense,  un- 
less a  finding  thereon  woyld  not  aflfeot  or 
control  the  judgment  or  call  for  a  differ- 
ent judgment  than  authorized  by  the  find- 
ings made. 

Appeal  —  Insufficient  findings  and  con- 
clusions. 

8.  Where  the  findings  and  conclusions  of 
law  do  not  support  the  judgment,  the  Jud^ 
ment  will  be  reversed. 

On  Petition  for  Rehearing. 
Water  —  dedication  to  public  use. 

9.  Under  the  facts  shown  in  this  case, 
there  has  been  such  a  dedication  of  water 
to  the  streets,  alleys,  and  lots  of  the  village 
of  Hailey,  within  the  purview  and  meanings 
of  §  4,  art.  15,  of  the  Constitution  and  the 
statutes  of  this  state,  that  the  water  cannot 
hereafter  be  withheld  from  such  streets,  al- 
leys, and  lots  to  which  it  has  been  applied, 
9o  long  as  the  consumer  pays  the  reasonable 
rental  therefor,  as  the  same  may  be  es- 
tablished by  authority  of  law;  and  to 
that  extent  the  public  and  individual  use  of 
sach  water  cannot  be  disputed  or  interrupt- 
ed. 

Elstoppel  —  in  favor  of  pnblie. 

10.  The  doctrine  of  estoppel  in  pais  can- 
not be  applied  in  favor  of  the  public  agiiinst 
the  property  owner,  unless  it  can  be  shown 
that  he  has  stood  by,  and,  h^  his  action  or 
silence,  concurred  in  allowing  the  public 
and  individuals  to  so  use  and  enjoy  his 
property  and  the  right  thus  initiated  that 
thereafter  to  deprive  them  of  it  would  work 
an  injustice  or  fraud  upon  them,  and  in- 
vade the  right  founded  on  the  presumption 
he  has  thus  allowed  to  be  raised. 

Trial     findings  —  conclusion  of  law. 

11.  A  finding  to  the  effeet  that,iunleu  a 
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wrtun  OM  be  beld  to  amount  to  a  dedtea- 
tion,  private  rights  and  public  acccunmoda- 
tioD  would  be  materially  affected,  and  that 
la  interruption  or  cessation  thereof  woiilil 
materially  afTect  both  public  and  private 
interests,  is  a  conclusion  of  law  rather  than 
a  finding  of  fact ;  and  it  is  the  duty  of  the 
trial  court  to  find  the  facts  upon  which 
such  eoaeluBioB  must  necessarily  rest. 

(Uareh  12,  1908.) 

APPEAL  lay  defendant  from  a  judgment 
of  the  District  Court-  for  Blaine  County 
in  plaintiff's  favor  in  an  action  brought  to 
establish  title  to  a  public  easement  in  a 
eertaiB  water  ditch.  Bereraed. 
The  facts  are  stated  in  the  opinion. 
HessTB.  B.  M.  Ansel  and  Rlcbarda  * 
Haga,  for  appellant: 
Dedication  was  not  complete. 
9  Am.  ft  Engi  Enc  Law,  p.  69. 
The  pnblie  acquired  an  easement  only. 
2  BilL  Hun.  Corp.  4th  ed.  U  628,  633, 
741;  SL  Maty  t.  Jacobs,  L.  R.  7  Q.  B.  83; 
Tiedeman,  Mnn.  Corp.  ||  217,  234;  Elliott, 
Roada  &  Streets,  2d  ed.  1 116;  9  Am.  ft  Eng. 
Ene.  Law,  pp.  23,  73;  2  Abbott,  Mun.  Corp. 
I  725. 

The  owner  of  a  water  right,  whetiier  by 
pnrehaae  or  original  appropriatloii,  has  a 
right  to  dispose  of  it  as  he  sees  fit,  either 
with  or  without  the  land  on  which  It  was 
formerly  used. 

Hard  V.  Boise  City  Irrfg.  ft  Land  Co.  0 
Idaho,  680,  66  L.R.A.  407,  76  Pac.  331; 
<teu1d,  Waters,  I  234;  Kinney,  Irrigation, 
}{  264,  265;  Long,  Iirigntion,  {  79;  3  Fam- 
ham.  Waters,  if  643,  679. 

The  presumption  is  that  the  use  wai  mere- 
ly permissive. 

Davis'  V.  Clinton,  68  Towa,  389.  10  N. 
W.  768;  Mayberry  v.  SUndiah,  66  He.  342; 
Jones  V.  Phillips,  59  Arlc.  36,  26  S.  W.  386; 
Hemingway  v.  Chicago,  00  111.  324;  Wood  v. 
Hurd,  34  K.  J.  L.  88;  Daniels  v.  Almy,  18 
R.  L  244,  27  Atl.  330;  Tutwiler  v.  Kendall. 
113  Ala.  664,  21  So.  332;  Post  v.  Pearsnll, 
22  Wend.  425;  California  Nav.  ft  Improv. 
Co,  V.  Union  Transp.  Co.  supra. 

Messrs.  W.  A.  Brodhead,  McFadden  A 
Brodhead,  and  Snlllvan  A  Sullivan  for 
respondent. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  judgment. 
The  record  presented  to  this  court  consists 
the  judgment  roll  and  a  statement  of 
the  caw  aettled  and  allowed  by  the  trial 
court. 

The  plaintiff  alleges,  in  the  complaint: 
Tliat  it  is  the  owner  and  in  possession  of  a 
piiblie  casement  of  an  undivided  one  ninth 
i:  L.R.A.{N.S.) 


interest  in  a  certain  ditch,  and  has  the  right 
to  eonvegr  in  sidd  ditch,  known  as  the  "Big 
Ditch,"  talcing  water  from  Wood  river,  in 
Blaine  connty,  Idaho,  700  inches  of  water 
throu^  said  ditch  and  lateiaU;  that  it  is 
Uie  owner  and  in  the  possession  of  all  ditches 
and  laterals  fbr  the  purpose  of  conveying 
water  along,  over,  and  upon  the  lota,  blocks, 
streets,  and  alleys  of  Hailey;  and  that  it  is 
the  owner  of  a  public  easement,  and  in  the 
poisession  and  entitled  to  the  right  to  use 
700  inches,  under  4-inch  pressure,  of  the 
waters  of  Big  Wood  river,  through  said 
ditdt  and  laterals,  for  irrigation  and  domes- 
tic purp(Mes.  It  is  Uien  allied  that  the 
defendant  claims  some  Interest  in  said  prop- 
erty which  is  without  any  right  whatever. 
Plaintiff  demands  judgment  that  the  delend- 
ut  set  forth  bis  eUim  to  said  property,  and 
that  a  i^oeree  be  entered,  adjudging  that  he 
has  no  interest  In  said  property,  and  that 
the  plaintiff's  title  is  good  and  valid,  and 
thai  tiie  defendant  be  enjoined  from  as- 
serting any  claim  to  said  property. 

The  defendant  puts  fn  iuue  the  allega- 
tions of  the  complaint  by  denials,  and  al- 
leges: That  in  April,  1883,  the  Oregon  Land 
ft  Improvement  Company  located  and  appro- 
priated a  water  right  to  Uie  extent  of  6,000 
inches  of  water  out  of  the  waters  of  Wood 
river,  and  omistrueted  the  canal  mentioned 
in  plaintiff's  complaint,  known  as  the  "Big 
Dit«b,'*  fbr  the  purpose  of  carrying  and 
conveying  said  water  to  the  place  of  intend- 
ed nse,  and  prosecnted  said  work  diligently 
until  the  same  was  completed  to  the  full 
oanying  capacity  appropriated;  that  this 
defendant  and  his  predecessors  In  interest 
have  for  more  than  twenty  yean  been  In  the 
sole,  exclusive,  complete,  absolute,  and  un- 
disputed control,  possession,  and  manage- 
ment of  said  ditch,  and  of  the  laterals  con- 
nected wiUi  or  used  fn  connection  therewith, 
and  of  the  water  flowing  in,  or  carried  or  eon- 
ducted  through,  said  ditdi  and  laterals,  to 
the  full  capacity  of  said  ditch,  to  wit,  6,000 
inches;  that  for  more  than  twenty  years  be- 
fore the  commencement  of  this  action  the  de- 
fendant and  his  predecessors  in  interest  have 
been  the  sole,  exclusive,  absolute,  and  undis* 
puted  owners  of  said  ditch  and  laterals,  and 
said  water  right  and  water  appropriation,  to 
the  full  capacity  of  said  ditch  and  laterals, 
and  during  all  this  time  have  exercised  and 
enjoyed  all  the  power  and  rights  of  owner* 
flhip  in  fee,  and  during  all  of  said  time  have 
received  and  collected  for  their  sole  and  ex- 
clusive nse  and  benefit  the  rents,  proflts.  and 
income  from  the  use  of  said  property;  that, 
through  mesne  conveyances,  said  property 
has  been  transferred  and  conveyed  by  the 
original  owner  and  locators  to  this  defei:d- 
ant,  who  is  now  the  sole,  exclusive,  and 
absolute  owner  thereof,  and  for  *V^^'^3^ff}r- 
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before  the  eonimeiwaiunt  of  this  action  haa 
had  the  Bole,  ezdiuiTe,  oomplete,  and  ab- 
Bolnte  oontrol  and  managemnit  of  eald  ditch 
and  laterals  and  said  water  right  and  water 
appropriation,  to'  the  full  capacity  of  said 
diteb;  and  that  this  defendant  and  hU  prede- 
cessorB  in  intereit  have  for  more  than  twen- 
ty years  paid  all  the  taxes  levied  and  as- 
sessed against  said  property. 

Am  a  fnrl^  defense,  the  defendant  pleads 
the  statute  of  limitaUoni,  under  SS  4036, 
and  4037  and  4060  of  the  Berised  SUtntes 
of  1887.  Upon  the  issues  tiins  presented,  the 
court  made  hi*  findings  of  fact  and  eonelu- 
sions  of  law,  and  entered  a  decree  as  follows: 
"Wherefore,  by  reason  of  the  law  and  find- 
ings aforraaid,  it  is  ordered,  adjudged,  and 
deoeed:  That  the  Tillage  of  Hailey  is  en- 
titled to  the  right  to  the  use  and  possession 
of  271.46  inches  of  the  waters  of  Big  Wood 
river,  through  ^hat  is  known  as  the  Idaho  A 
Oregon  Land  bnprorement  Company  Ditch, 
or  'Big  Ditch,'  and  laterals,  which  is  taken 
from  said  Big  Wood  river  about  4%  miles 
north  of  the  village  of  Hailciy,  Blaine  county, 
Idalu^  messured  under  a  4-incta  pressure, 
at  tae  point  where  the  main  lateral  is  divert- 
ed from  said  ditch,  near  the  northeast  comer 
of  the  town  of  Hailey,  for  any  and  all  l^iti- 
mate  street  purposes  on  the  streets  and  al- 
leys of  the  said  village  of  Hailey.  That  the 
defendant  has  no  right,  title,  or  interest 
whatever  in  the  plaintiff's  right  to  the  use 
of  said  water  or  any  part  thereof,  except  and 
provided,  however,  that  if,  at  any  time  or 
times,  the  said  full  quantity  of  271.46  inches 
of  water  shall  not  be  necessary  to  be  used  as 
aforesaid,  the  said  village  shall,  at  such 
times,  take  of  said  quantity  only  so  much  as 
shall  be  so  necessary,  and  permit  the  remain- 
der to  flow  uninterrupted  in  said  ditch.  That 
the  village  of  Hailey  has  an  easement  in 
said  Idaho  &  Oregon  Land  Improvement 
Company  Ditch,  or  'Big  Ditch,'  and  in  the 
laterals  extending  from  the  same  to,  along, 
and  upon  the  streets  and  alleys  of  said  vil- 
lage, to  the  extent  of  conveying  through 
said  ditch  and  laterals  271.46  inches  of  wa- 
ter; and  the  defendant  has  no  right,  title, 
or  interest  whatever  in  said  easonent.  That 
plaintiff  have  judgment  for  its  costs  ex- 
pended herein,  amounting  to  the  sum  of 
$103.    Dated  February  2,  1906." 

By  the  pleadings,  the  issues  presented  to 
the  court  for  decision  are:  (1)  Is  the 
plaintiff  the  owner  of  a  public  easement  and 
in  the  possession  of  an  undivided  one-ninth 
interest  in  what  is  known  as  the  "Big 
Ditch,"  taken  from  Wood  river  in  Blaine 
county,  Idaho,  and  an  equal  interest  in  the 
laterals  extending  from  said  ditch  to  said 
village;  and  has  the  plaintiff  the  right  to 
convey  700  inches  of  water  through  said  j 
ditch  and  laterals  for  use  on  the  streets  of 
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said  city  or  villaget  (2)  Is  the  plaintiff  the 
owner  and  in  the  posessicm  of  any  and 
all  ditches  taken  from  said  ditch  and  lat- 
erals for  ttie  purpose  of  conveying  water 
along,  over,  and  upon  the  lots,  blocks, 
streets,  and  alleys  of  said  villsge  of  Hailey  T 
(3)  Is  the  plaintiff  the  owner  of  a  public 
easement  in  the  possession  and  right  to  the 
use  of  700  inches  of  water,  measured  under 
a  4-inch  pressure,  of  the  waters  of  said  Big 
Wood  river  through  said  ditch  and  laterals 
for  irrigation  and  domestic  purposes  1  (4) 
Has  the  defendant  been  the  sole  and  ex- 
clusive owner  of  the  whole  .of  the  proper^ 
described  in  the  complaint  and  seised  and 
possessed  of  the  same,  and  in  the  sole  and 
exclusive  control  thereof,  and  paid  taxes 
thereon,  for  a  period  of  time  exceeding  five 
years? 

An  examination  of  the  findings  shows; 
That  the  court  found  ths^  the  village  of 
Hailey  is  a  municipal  corporation  organized 
on  April  21,  1903.  That  on  the  6th  day  of 
December,  18S0,  John  Hailey  made  a  desert 
entry  containing  484.70  acres,  and  in  the 
spring  of  1881,  laid  out  the  town  of  Hailey 
into  streets  and  alleys,  blocks  and  lots,  etc., 
and  made  a  plat  of  the  same,  and  filed  said 
plat  in  the  county  recorder's  ofiBce  in  said 
county  on  the  10th  day  of  May,  1881.  That 
on  the  24th  day  of  August,  1882,  said  Hail- 
ey filed  a  revised  plat  of  said  town  of  Hail- 
ey, embracing  the  same  land  included  in  the 
original  plat,  and  covering  substantially  all 
of  said  desert  entry.  In  1881,  John  Biiiley 
constructed  a  ditch  from  Indian  creek  to  the 
town  of  Hailey  as  then  platted,  and  during 
the  years  1881  and  1882,  conveyed  water 
through  said  ditch  from  Indian  creek  to  the 
town  of  Hailey,  and  used  the  same  on  the 
streets  by  the  inhabitants  of  said  town  for 
irrigation  and  other  street  purposes.  That 
on  the  7th  day  of  June,  1882,  said  Hailey 
entered  into  an  agreement  of  sale  with  the 
Idaho  ft  Or^on  Land  Improvement  Com- 
pany, agreeing  to  sell  to  said  company  the 
land  embraced  in  said  desert  entry,  except- 
ing such  lots  as  had  previously  been  dis- 
posed of;  said  Hailey  to  make  proof  and 
then  convey  according  to  said  agreement. 
That  on  the  24th  day  of  March,  1883,  the 
Oregon  Land  ft  Improvement  Company  lo- 
cated a  water  right  for  12,000  inches,  to  be 
taken  from  Wood  river  about  4%  miles 
above  the  town  of  Hailey,  said  water  to  be 
used  for  irrigation  purposes  upon  said 
desert  entry  and  upon  other  claims,  and  in 
the  summer  of  1883  constructed  what  is 
known  as  the  "Big  Ditch,"  from  Wood  river, 
and  in  the  fall  of  1883,  and  every  summer 
since,  water  has  been  conveyed  through  said 
ditch  to  the  town  of  Hailey  and  used  by  the 
inhabitants  of  said  town  for  irrigating  the 
trees  along  Uie  streets  and  for  other  street 
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pnrposes.  That  on  the  6th  day  of  Decem- 
ber, 1883,  said  company  deeded  to  John  Hai- 
ley  an  undivided  one-ninth  interest  in  said 
Big  Ditch,  and  also  the  right  to  the  use  of 
700  inches  of  water  from  said  water  right 
through  said  ditch  for  the  purpose  of  irri- 
gating said  desert  entry.  That,  after  the 
summer  of  1883,  the  Indian  creek  water  was 
not  used  on  said  desert  entry,  and  on  the 
nth  day  of  February,  1884,  prior  to  said 
Hail^s  making  proof  on  said  desert  entry, 
he  conveyed  all  his  interest  in  the  water  of 
Mid  Indian  creek.  That  said  Hailey's 
original  filing  on  the  unsurveyed  land  for 
■aid  desert  entry  comprised  an  area  of  484.70 
icres,  but  after  survey  the  lines  were  adjust- 
ed and  patent  issued  for  440  acres.  That 
final  proof  was  made  on  said  desert  entry 
on  the  1st  day  ot  March,  18S4,  showing  Uiat 
nid  Hailey  had  the  right  to  the  use  of  700 
inches  of  water  of  Wood  river,  through  said 
Big  Ditch,  and  had  used  the  same  upon 
Mid  desert  entry.  That  patent  was  issued 
to  said  HaU(7  on  the  Sth  day  of  April, 
1884. 

Then  follows  what  is  denominated  a  "his- 
toiy"  of  the  use  of  said  water  in  said  town, 
in  which  it  Is  recited  hy  the  trial  court: 
That,  as  soon  as  the  plat  of  the  original 
town  of  Hail^  was  filed,  the  people  began 
purchasing  lots  and  erecting  buildings,  and 
water  was  conveyed  to  said  town  from  In- 
^an  creek  and  used  in  the  years  of  1881, 
1S82,  and  1883.  That  the  Big  Ditch  was 
dug  in  the  summer  of  1883,  taking  water 
from  Big  Wood  river,  which,  during  the  lat- 
ter part  of  the  year  1883,  was  used  on  the 
streets  in  the  town  of  Hailey,  and,  as  the 
town  grew,  ditches  were  extended,  trees 
planted,  and  water  used,  and  from  the  year 
1881,  up  to  the  present  tim^  the  lot  owners 
and  inhabitimts  have  planted  trees  yearly, 
SBi  said  Hailey  and  his  successors  in  inter- 
est have  planted  trees  and  encouraged  the 
planting  of  trees.  That  such  trees  required 
irrigation,  and  bad  been  irrigated  every  year 
by  the  water  and  ditches  in  quesUon.  That 
the  use  liy  the  public  of  said  water  for  legit- 
imate purposes  has  been  continuous  and  un- 
interrupted since  the  first  occupation  of  the 
tract  until  the  present  time. — a  period  of 
over  twenty  years.  That  from  the  time  water 
was  put  tat  said  desert  en^,  and  this  de- 
fendant acquired  the  same,  the  water  ms 
turned  said  Hail^  and  his  successors, 
snd  by  this  defendant,  into  the  ditches  on 
the  streeu  of  Hailey  and  used  by  whomso- 
ever desired,  and  without  any  objection  on 
thdr  part.  That  it  was  the  intent  of  Hail- 
ey and  his  suceesaors  and  this  defendant 
that  the  occupants  of  the  town  tract  should 
hsve  the  full  use  of  said  water  on  tlie  streets 
for  Intimate  purposes.  That  the  purchas- 
ers of  said  lots,  down  to  the  tlnM  this  de- 
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fendant  ao^red  said  property,  were  Induced 
to  believe,  and  did  believe,  that  the  public 
should  have  the  right  to  the  full  use  of  Uie 
water  on  the  streets  of  said  town  for  all 
legitimate  purposes,  and  did  so  use  the  wa- 
ter, and  did  not  understand  that  they  were 
to  be  charged  for  such  use,  although  some  of 
them  paid.  That  since  1881,  there  baa  al- 
ways been  sufficient  water  from  such  source 
to  irrigate  the  trees  on  the  streets  and  other 
street  purposes,  in  the  main  lateral  leading 
from  said  Big  Ditch  to  the  town.  That, 
previous  to  the  organization  of  Hailey  as  a 
village,  there  was  no  municipal  government 
for  the  town,  and  when  the  village  was  or- 
ganized, it  found  a  large  community  occupy- 
ing the  town  laid  out,  owning  lots  sold  to 
them  by  Hailey  and  bis  successors,  accord- 
ing to  the  plats.  That  many  years  since 
1881,  the  ditclies  on  the  streets  were  not 
cleaned  out  or  repaired  by  anyone  engaged 
to  do  this  work,  and  no  person  in  particular 
attended  to  the  same.  That  the  inhabitants 
of  the  town  of  Hailey  have  been  in  posses- 
sion of  the  water  so  used  on  the  streets  of 
Hailey,  since  it  was  first  brought  on  said 
desert  claim.  That  since  the  settlement  of 
said  town  in  1881,  except  the  years  1884  and 
1886,  the  defendant,  Riley,  has  been  associat- 
ed in  the  management  of  said  ditch  and  wa- 
ter right  connected  therewith,  and  never 
claimed  to  the  inhabitants  that  the  owners 
of  said  Big  Ditch  were  the  owners  of  the 
water  flowing  through  the  ditches  of  said 
town,  but  permitted  its  free  use.  That  the 
use  of  the  water  on  said  streets  is  necessary 
for  a  reasonable  enjoyment  of  the  streets, 
private  rights,  and  public  convenience. 
That  of  the  part  of  the  Hailey  entry  in- 
cluded in  the  town  plat,  181.09  acres  are 
covered  and  included  within  the  streets  and 
alleys  platted. 

The  court,  as  oanclusi<His  of  law,  found: 
That,  by  the  incorporation  of  the  village,  the 
municipality  took  ^elusive  control  and  au- 
thority of  the  streets  of  Hail^  and  all  right 
and  authority  to  use  water  on  the  streets; 
that  the  land  covered  by  the  streets  and  al- 
leys was  set  apart  and  dedicated  by  John 
Hail^  for  public  use  for  highwsys,  for  pub- 
lic traffic,  and  for  all  uses  and  purposes,  and 
the  setting  apart  of  the  streets  was  more 
than  a  common-law  dedication.  That  it  was 
a  ^dicatiott  enlarged  statute  to  the  ex- 
tent that  the  lot  owners  purchased  with 
their  lots  the  right  to  plant  trees  in  the 
streets  of  Hail^,  and  by  statute  were  grant- 
ed the  right  to  use  the  soil  for  tree  growing, 
and  that  this  statutory  enlargement  is  some- 
thing more  tlian  a  mere  right  of  passage, 
and  gives  a  right  to  the  use  of  the  soil  for 
the  growth  of  vegetation,  and  that  this  right 
to  l^e  use  of  the  soil  cannot  be  separated 
from  the  right  to  the  use  of  tiia-flecessam 
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water  to  induoe  growth.  Then  being  a 
grant  to  the  oae  of  the  land,  the  right  to 
the  use  of  the  water  follows.  That  the  water 
in  questioD  is  appurtenant  to  the  land  in 
the  streets  and  alleys,  and  the  use  of  the 
same  for  Intimate  street  purposes  is  in- 
separable therefrom,  and  is  incident  to  and 
necessary  for  a  reasonable  enjoyment  there- 
•f.  Thai  the  beneficial  uses  to  which  water 
can  be  put  on  the  streets  and  alleys  of  Hail- 
ey  include  all  sanitary  considerations,  ex- 
tinguishing fires,  betterment  and  preserva- 
tion 01  roadways,  etc.  That  the  village  of 
Hailcy  is  entitled  to  the  right  to  the  use  of 
271.46  inches  of  said  waters  of  Big  river, 
through  said  Big  Ditch  mentioned,  under  a 
4-incb  pressure,  at  the  point  where  the  main 
lateral  is  diverted  from  said  ditch,  to  be 
used  for  le^timate  street  purposes  when 
necessary.  That  the  village  has  an  easement 
in  said  ditch  and  laterals  to  the  extent  of 
conveying  through  said  ditch  and  laterals 
271.46  inches  of  water  and  ia  (ntitled  to  a 
decree  of  such  water  and  easement  in  said 
ditch.  And  that  the  defendant  has  no  in- 
terest or  estate  whatever  in  tbe  plaintiff's 
right  to  use  said  water  or  its  easement. 

The  respondent  contends  that  the  findings 
show:  First,  a  common-lav  dedication  of 
the  water  itself,  separate  and  distinct  from 
the  dedication  of  the  straets  and  alleys ;  sec- 
ond, that  water  for  street  purposes  passed 
with  the  dedication  of  the  streets  and  alleye, 
or  as  incident  and  necessary  to  the  enjoy- 
ment thereof;  and,  third,  tbat  the  water 
used  on  the  desert  entry  and  the  water  right 
supporting  the  same  became  a  part  of  the 
freehold  and  inseparable  therefrom. 

Tn  considering  'tjiese  three  questions,  we 
will  take  up  the  latter  first.  It  will  be  seen 
from  the  &idings  that  the  trial  court  pro- 
ceeded upon  the  theory  that,  by  the  use  of 
the  water  through  the  B!g  Ditch  from  Big 
Wood  river  upon  the  desert  entry  of  said 
Hail^,  under  which  said  desert  entry  was 
reclaimed,  and  upon  which  final  proof  was 
made,  said  water  became  an  appurtenant  to 
said  land  and  inseparable  therefrom.  If 
this  be  the  theory  upon  which  said  i»se  was 
tried,  and  the  view  of  the  law  upon  which 
the  findings  are  founded,  then  said 
findings  are  unwarranted  by  law.  There 
is  no  statute  of  the  United  States,  or 
of  this  state,  which  prohibits  a  desert  en- 
tryman  from  disposing  of  ths  water  used 
for  final  proof,  separate  from  the  land,  after 
proof  has  been  made.  When  the  water  had 
f}een  used  for  reclaiming  said  land,  and  final 
proof  of  the  same ,  had  been  submitted  to 
the  government  and  patent  issued  therefor, 
the  entryman  had  complied  with  the  legal 
requirements  prescribed  by  the  government, 
and  took  title  to  his  land  without  any  con- 
ditions or  restrictions.  The  land  became 
his  property,  to  dispose  of  as  he  might  see 
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fit,  either  the  water  and  the  land  together 
or  separately.  In  the  case  of  Hard  v.  BuisC 
City  Irrig.  ft  Land  Co.  9  Idaho,  689,  66 
L.B.A.  407,  76  Fac.  331,  thU  court  held  that 
the  owner  of  a  water  right,  by  purchase  or 
original  appropriation,  had  a  right  to  dis- 
pose of  the  same  and  sell  the  water  separate 
and  apart  from  the  land.  To  the  same  effect 
is  Johnston  v.  little  Horse  Creek  Irrigating 
Co.  13  Wyo.  208,  70  L.R.A.  341,  110  Am.  St. 
Rep.  986,  79  Pac.  22.  If  this  be  a  correct 
statement  of  the  law,  then  the  trial  court 
erred  In  its  conclusion  of  law,  to  the  effect 
that  the  water  applied  to  the  desert  entry 
became  appurtenant  to  the  land  and  insep- 
arable therefrom. 

The  next  question  is;  Do  the  findings 
show  that,  when  the  desert  entryman  filed 
a  plat,  laying  out  the  town  site  of  Hailey 
in  the  spring  of  1881,  and  in  Augiist,  1882, 
he  thereby  made  a  dedication  of  the  streets 
and  alleys  of  said  platted  ground,  and  that 
such  dedication  carried  with  it,  as  an  incident 
and  necessary  to  the  enjoyment  thereof,  the 
water  which  had  been  applied  to  said  land? 
The  findings  show  that  the  appropriation  of 
water  from  Big  Wood  river  was  not  made 
until  the  24th  day  of  March,  1883,  and  the 
ditch  was  constructed  during  the  summer  ot 
1883,  and,  in  the  latter  part  of  the  summer 
or  fall  of  1883,  water  was  conve^yed  through 
said  ditch  from  Big  Wood  river  to  the  town 
of  Hailey,  and  used  upon  the  streets  of  said 
village;  therefore,  the  water  appropriated 
from  Big  Wood  river  and  conducted  through 
said  Big  Ditch  had  not  been  applied  to  the 
desert  entry  of  Mr.  Xlailey  at  the  time  said 
plats  were  in«de  and  recorded;  consequent- 
ly, the  dedication  made  by  the  making  and 
recording  of  said  plats,  if  any,  would  not 
cover  the  water  from  Big  Wood  river,  which 
was  not  appropriated  until  seven  months 
after  the  filing  of  the  amended  plat.  The 
water  used  on  said  desert  entry  at  the  time 
said  plats  of  the  village  of  Hailey  were  filed 
for  record  was  water  taken  from  Indian 
creek,  and  not  from  Big  Wood  river  through 
said  Big  Ditch,  so  whatever  passed  by  the 
dedication  in  the  making  and  recording  of 
said  plat  would  only  apply  to  the  condition 
of  the  land,  marked  as  streets  and  alleys,  at 
the  times  when  said  plats  were  filed,  if  at 
all,  and  would  not  pass  to  the  public  use 
any  of  the  waters  of  Big  Wood  river  car- 
ried through  said  Big  Ditch. 

It  is  further  contended  by  respondent 
that  the  findings  of  the  court  show  a  dedica- 
tion of  the  waters  of  Big  Wood  river,  car- 
ried through  said  Big  Diteh,  by  user,  and 
that  the  same  will  arise  out  of  either  one 
of  the  following  conditions:  (1)  For  a 
prescriptive  period;  (2)  for  the  period  pre- 
scribed by  statute  as  a  ter  fotruil  actions; 
(3)  for  said  ^^^f-iU^Abtion  in 
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tba  UM  would  affect  private  r^hts  and  fh«r 
pnblie  EonTeaienoe.  It  is  admitted^  how- 
nt-r.  that  to  support  the  flnt  two  claMes  the 
:imit  of  adverse  luer  must  odst,  and  1^  use 
nsii^t  not  be  permissive  only,  and  that  the 
trndin^  do  not  show  a  dedication  upon  such 
^rminda.  But  it  is  contended  that  the  user 
tif  said  water  has  been  for  sifth  a  period  of 
time  tliat,  to  deny  the  respondent's  rie^t 
thneto  at  this  time,  would  affect  private 
ri^ts  snd  public  convenience.  This  is  the 
nal  snd  important  question  in  this  case: 
Hi3  the  municipality  of  Hailey  and  the 
people  within  said  village  used  the  waters 
in  controversy  a  sufficient  length  of  time 
snd  under  such  conditions  that  the  same 
smounte  to  a  dedication  by  user?  Before 
tfae  findings  of  the  court  can  establish  a 
dedication  by  user,  it  must  appear  there- 
from that  the  owner  intended  to  dedicate 
tke  water  to  tiie  public  use.  As  said  by 
the  supreme  court  of  California  in  the  ease 
n(  BsiTliey  v.  Vermillion,  70  Pac.  273:  "The 
iatention  of  the  owner  to  dedicate  Is  a  vital 
dement  in  every  case,  and  that  intention 
tbo  is  a  pure  question  of  fact.  A  mere 
permissive  user,  1^  the  owner,  of  land  for 
a  highway,  never  can  amount  to  a  dedica- 
tioa.  That  is  a  user  by  lieense,  and  noth- 
ing more,  and  of  itself  never  would  ripen 
isto  a  dedication,  no  matter  how  long  con- 
tinual'* In  the  ease  of  Cooper  v.  Monte- 
nj  County,  104  Cal.  487,  38  Fae.  106,  311, 
the  supreme  court  of  that  state  had  under 
eonsideratitm  the  sufflciency  of  a  finding  to 
show  a  dedication  of  a  public  highway.  The 
finding  in  that  oas^  after  describing  the 
highway,  continues:  "Has  been  contlnu- 
tm\y  and  uninterruptedly  traveled  and  used 
hy  the  general  public  as  and  for  a  public 
road  or  higliway  ever  since  1872;  and  that 
'the  same  is  a  public  highway;'  and  'that 
such  use  of  said  portion  of  said  land  as  a 
road  or  highway  by  the  general  public  has 
been  with  the  knowledge  of  plaintiff  and 
withont  objection  on  his  part.' "  The  court, 
commeDtiog  on  that  finding,  says:  "The 
finding  that  the  strip  of  land  in  question 
vaa  traveled  and  used  1^  the  public  ever 
«ince  1872,  with  the  knowledge  of  the  plain- 
tiff and  without  objection  on  his  part,  is 
on)y  the  finding  of  probative  facts,  tending 
ta  prove  a  dedication;  but  the  fact  of  dedi- 
ettton,  which,  by  the  way,  is  neither  alleged 
nor  found,  does  not  necessarily  follow  from 
these  probative  facta,  since  they  are  not 
necessarily  inconsistent  with  a  total  ab- 
wnce  of  intention  to  dedicate,  and  may  in- 
dicate merely  a  license."  In  the  case  of 
San  Francisco  v.  Grote,  120  Cal.  62,  41 
LR.A.  3SS,  6S  Am.  St.  Rep.  165,  62  Pac. 
128,  the  court  says:  "It  is  no  trivial  thing 
to  take  another's  land  [without  compensa- 
tion], for  the  reason  the  courts  will  not 


lightly  declare  a  dedication  to  public  use. 
It  is  elementety  law  that  an  intenti<m  to 
dedicate  upon  the  part  of  the  owner  must 
be  plainly  manifest."  And  in  the  ease  of 
Hartley  v.  Vermillion,  supra,  the  court  fur- 
ther says :  "And  while  long-continued  user, 
without  objection,  and  with  the  knowledge 
and  consent  of  the  owner,  is  some  evidence 
of  a  right  in  the  public,  still  there  must  be 
joined  to  that  user  an  intention  upon  the 
part  of  the  owner  to  dedicate,  or  no  dedica- 
tion will  be  consummated,  for  the  long- 
continued  user  by  the  public,  witiiout  ob- 
jection hy  the  owner,  is  entirely  consistent 
with  a  lieense  to  the  public  to  use  the  land, 
and  therefore  evidence  of  long-continued 
user  ahme  will  not  support  a  finding  of 
fact  that  a  dedication  was  created.  Neither 
will  a  finding  of  fact  of  mere  long-continued 
user  support  a  •wnelusion  of  law  that  a 
public  highway  was  created.  As  previously 
stated,  in  order  to  c<mstitute  a  dedicatitm 
of  a  highway  by  evidence  in  pats,  there 
must  be  convincing  evidence  tliat  the  own- 
er intended  to  appropriate  the  land  to  the 
publie  use." 

The  findings  'Hhat  it  was  the  intent  of 
Hailey  and  his  successors  down  to  Ril^, 
that  the  oeenpante  of  the  town  tract  should 
have  the  free  use  of  this  water  on  the 
streets  of  the  town  for  all  l^itimato  pur- 
poses," and  "that  the  use  of  this  water  on 
ih»  streete  of  Hail^  is  necessary  for  a  rea* 
Bonable  enjoyment  of  the  streete,  and  pri- 
vate righte  and  public  convenience  and  ac- 
commodation would  be  materially  affected 
an  interruption  of  the  use  of  this  water 
on  the  streete  of  Hailey,"  are  findings  of 
probative  facte.  Such  probaUve  facts  only 
tend  to  prove  a  dedication;  but  there  is  no 
finding  of  probative  facte,  or  of  the  ulti- 
mate fact  oi  dedication.  The  dedication,  in 
fact,  would  not  necessarily  follow  from  the 
probative  facte  found,  inasmuch  as  such 
probative  facte  are  not  necessarily  inconsist- 
ent with  the  totel  absence  of  intention  to 
dedicate,  and  may  indicate  merely  a  li- 
cense. The  fact  that  the  predecessors  In 
interest  of  the  defendant  permitted  the  free 
use  of  said  water  in  said  village  is  not  con- 
clusive proof  that  such  owners  intended 
such  use  to  be  perpetual.  At  most,  the  use 
found  to  exist  by  the  findings  above  might 
be  permissive  only  and  amount  to  a  mere 
license.  To  constitute  dedication  by  user.  It 
is  necessary  to  find  the  probative  facte 
which  of  themselves  constitute  dedication, 
or  the  ultimate  fact  of  dedication.  It  is 
not  enough  to  find  facte  which  merely  have 
a  tendency  to  prove  dedication.  We  are 
therefore  clearly  of  the  opinion  that  the 
findings  in  this  case  are  not  sufiicient  of 
themBelves  to  show  a  dedication  by  user. 

An   examination   of  the   findings  cleaclKl/^ 
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showB  that  the  court  proceeded  upcm  the 
theory  that  the  use  of  the  water  hy  Mr. 
Hailey  on  his  desert  entry  in  the  reclama- 
tion  thereof,  and  for  the  purpose  of  making 
final  proof,  affixed  said  water  to  the  land 
and  made  the  same  inseparable  therefrom; 
for  it  is  found  by  the  trial  court  that  said 
desert  entry  consisted  of  440  acres,  and 
that  the  original  plat  and  the  revised  plat 
included  suDstantially  all  the  lands  em- 
braced in  said  Bailey's  desert  entry,  and 
that  the  streets  and  alleys  set  apart  upon 
said  plat  include  181.09  acres  of  said  entry, 
thereby  showing  that  the  court  considered 
the  acreage  of  the  streets  and  alleys  to  be 
the  basis  for  figuring  the  water  dedicated 
to  the  same.  It  will  be  observed,  however, 
that  the  court  did  not  find  the  amount  of 
water  which  had  actually  been  used  or  nec- 
essary to  be  used  upon  said  streets  and  al- 
leys. This  it  was  necessary  for  the  court 
to  do,  as  the  extent  of  the  dedication,  if 
there  be  a  dedication  of  said  water,  was 
one  of  the  issues  in  said  case. 

Again,  the  defendant's  answer  presented 
an  issue  under  {  4036  of  the  Revised  Stat- 
utes of  1887,  which  is  as  follows:  "No  ac- 
tion for  the  recovery  of  real  proper^,  or 
for  the  recovery  of  the  possession  thereof, 
can  be  maintained,  unless  it  appear  that 
the  plaintiff,  his  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  prop- 
erty in  question  within  five  years  before  the 
commencement  of  the  action;  and  this  sec- 
tion includes  possessory  rights  to  lands  and 
mining  claims."  Also  under  {  4037  of  the 
Revised  Statutes  of  1887,  which  is  as  fol- 
lows: "No  cause  of  action,  or  defense  to  an 
action,  arising  out  of  the  title  to  real  prop- 
erty, or  to  rents  or  profits  out  of  the  same, 
can  be  effectual  unless  it  appears  that  the 
person  prosecuting  the  action  or  making 
the  defense,  or  under  whose  title  the  action 
is  prosecuted  or  the  defense  is  made,  or  the 
ancestor,  predecessor,  or  grantor,  of  such 
person  was  seised  or  possessed  of  the  prem- 
ises in  question  within  five  years  before  the 
commencement  of  the  act  in  respect  to  which 
such  action  is  prosecuted  or  defense  made." 
Upon  the  issue  thus  presented,  the  court 
made  no  finding.  In  the  case  of  Later  v. 
Haywood  (Idaho)  93  Pac.  374,  this  court 
held  that,  where  the  trial  court  fails  to  find 
on  all  the  material  issues,  the  judgment 
will  be  reversed,  unless  a  finding  thereon, 
whether  for  or  apainst  the  successful  party, 
would  not  affect  the  judgment  entered.  And 
where  the  court  fails  to  find  on  an  issue 
presented,  and  a  finding  thereon  might  call 
for  a  different  judgment,  it  is  reversible  er- 
ror. It  is  apparent,  therefore,  in  this  case, 
that  had  the  court  made  a  finding  upon  the 
issue  interposed,  of  the  statute  of  limita- 
tions, it  would  affect  and  control  the  judg- 
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ment,  and,  if  in  favor  of  the  defendant,  the 
Judgment  must  follow  such  finding,  and  be 
for  defendant.  The  failure  to  find  upon  this 
issue  is  reversible  error. 

Again  examining  the  findings,  we  are  un- 
able to  discover  any  facts  found  which 
would  justify  a  judgment  that  the  plaintiff 
or  the  public  had  any  interest  in  said  wa- 
ter appropriation,  or  any  interest  in  the 
Big  Ditch  through  whicb  the  waters  of  said 
appropriation  were  carried.  At  most,  the 
facts  found  disclose  that  the  water  used  by 
the  public  upon  the  streets  of  said  village 
of  Hailey  was  takRq  from  a  lateral  leading 
from  the  Big  Ditch.  If  this  be  correct,  the 
findings  would  not  warrant  a  judgment 
giving  the  village  of  Hailey  the  right  to 
the  use  and  possession  of  271.45  inches  of 
the  water,  of  Big  Wood  river  through  the 
Big  Ditch.  Had  the  judgment  followed  the 
findings  and  decreed  that  the  village  of 
Hailey  was  entitled  to  271.45  inches  of  wa- 
ter at  the  point  where  the  main  lateral  is 
diverted  from  saia  ditch,  then  the  findings 
in  that  particular  would  have  supported  a 
judgment  therefor;  but  snoh  Is  not  tha  judg- 
ment. 

Again,  there  is  no  finding  to  warrant  the 
judgment  that  the  village  of  Hailey  has  an 
easement  in  said  Big  Ditch  to  the  extent  of 
conveying  through  said  ditch  and  laterals 
271.45  inches  of  water.  There  is  no  find- 
ing to  support  that  part  of  the  judgment 
to  the  effect  that  the  said  village  of  Hailey 
is  entitled  to  the  right  to  the  use  and  pos- 
session of  271.45  inches  of  water  from  said 
Big  Wood  river  through  said  Big  Ditch  and 
laterals,  when  necessary,  as  there  is  no  find- 
ing to  show  the  amount  of  water  necessary 
for  said  use,  or  the  extent  of  the  use  of  said 
water  by  said  village  through  said  ditch. 
The  evidence  is  not  before  the  court,  and 
we  cannot  inquire  whether  or  not  it  sup- 
ports the  findings.  But  it  does  appear 
clearly  to  this  court:  First,  that  the  case 
was  tried  and  decided  upon  the  theory  that 
the  water  used  upon  said  desert  entry  be- 
came appurtenant  and '  inseparably  fixed 
thereto,  which  the  law  does  not  warrant; 
second,  that  the  findings  do  not  show  a  dedi- 
cation of  the  waters  used  on  said  land  to  a 
public  use;  third,  that  the  findings  do  not 
show  any  title  or  interest  in  said  water  or 
ditch  by  adverse  user;  fourth,  that  there 
is  no  finding  upon  the  issues  tendered  by 
the  defendant  in  his  answer ;  fifth,  that 
there  is  no  finding  of  the  extent  of  the  dedi- 
cation, even  if  there  be  a  dedication  in  fact; 
sixth,  that  the  findings  do  not  support  the 
judgment. 

The  judgment  in  this  case  is  therefore  re- 
versed, and  the  cause  remanded  for  a  re- 
trial. Clerk's  costs  on  appeal,  and  the 
costs  of  printing  25  pas^s  of  the  transcript, 
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and  tin  n^y  brief,  ue  awarded  to  appel- 
lant 

Ailfbi^  Cb.  J.,  eonoun. 

A  petition  for  rehearing  lutring  been  ftled. 
Alldile,  Ch.  J.,  handed  down  the  fiUlowing 
rfsponae  on  May  11,  1008: 

in  thia  eaae  the  respondent  baa  filed  a 
petition  for  rehearing,  in  which  it  ii  eon- 
traded  that  we  have  misapprdiended  the 
law  as  applicable  to  tiie  qneation  of  dediee- 
tion  to  m  public  use,  where  a  denial  of  or 
interference  with  its  continued  use  would 
impair  or  interrupt  the  publie  conTenienee 
and  private  rights.  Various  qoeattons  have 
been  presented  by  eonnsel  in  their  petition 
for  refaearii^  but  we  do  not  deem  It  neces- 
sary to  consider  or  discuss  ai^  of  the  pn^ 
ositiona  relied  on,  ezeept  tbe  one  touching 
the  question  M  tlie  pnbllo  conraiienee  and 
aceonunodation  sod  private  rights,  as  the 
same  might  be  affected  or  interrupted  by  a 
refusal  to  reeognise  the  prindpla  of  dedi- 
cation as  ooD tended  for  by  eounseL 

In  the  first  place,  and  before  paasfng  to 
a  consideration  of  the  main  proposition  hers 
presented,  it  ia  weU  enough  to  obeem  that 
there  can  be  no  quesUon  in  this  ease  but 
that  there  has  been  a  dedication  ftf  tbe  wn- 
ter  to  tbe  streets  and  atlqrs  oi  the  rill^ 
of  Hailcyandtoall  of  the  lands  to  wbidi  tbe 
wmiw  baa  been  applied  witlun  tbe  purriew 
and  meaning  <tf  |  4  article  15  of  tiie  Con- 
stitution and  the  statutes  of  this  aUte,  as 
wen  as  under  the  repeated  decMoos  of  this 
court.  That  dedication  is  soeb  that  tbe 
n-ater  eannot  bereafter  be  withheld  from 
the  streets  and  aUeja  and  loto  to  whieh  it 
has  been  a^ied  within  tiw  village  of  Hai- 
ley,  BO  loi^  as  the  eonsnmer  paya  the  ren- 
sonable  rental  therefor,  aa  the  same  may  be 
Mtablished  under  and  fay  authority  of  Inw. 
In  thnt  ac9Bse.  there  la  an  unquestioned  dedi- 
cation, and  to  that  eitent  tbe  use  and  con- 
Tenienee  of  the  pnblle,  as  wefl  as  of  the  in- 
diridual  property  owneis,  cannot  bediepoted 
or  interrupted.  On  the  oOer  band,  we  are  still 
convinced  that  the  findings  of  the  eonrt  arc 
not  snlBcimt  on  whieh  to  base  a  decree  to  the 
dToct  that  them  baa  been  aoA  •  dedication 
of  than  watera  as  to  entitle  the  municipal' 
itv  nnd  property  owncn  to  n  free  perpetual 
vse  <a  tbt  saase.  That  will  be  <me  €t  tbe 
questions  to  be  determined  on  a  ntriaL  In 
drterminii^  that  question.  ba«h  the  use  and 
Datnre  and  extent  Oereof  and  the  intention 
of  the  owner  of  the  ditdl  and  water  right 
must  be  taken  into  aecomit.  aa  wdl  aa  any 
representatkns  made  by  tbe  owner  or  own- 
ers of  tbe  town  site  who  were,  at  tiw  same 
tine,  tbe  owners  of  the  MtA  and  wmtar 
ripbt. 

We  pass  now  to  a  censidettttiaB  od  the 


proposition  for  which  respondent  mmtends: 
"A  presumption  of  dedication  arises  from 
pennisaive  user  where  ^vato  rights  and 
publie  accommodation  would  hs  materially 
affected  by  an  interruption  of  the  use."  The 
principal  case  on  which  r«poQdent  relies 
is  that  of  Cincinnati  v.  White,  6  Fet.  431, 
8  Ii.  ed.  452.  In  that  case  the  Supreme 
Court  of  the  United  States  had  under  con- 
sideration the  question  of  dedication  of  a 
public  common,  and  in  considering  the  ques- 
tion of  use  by  the  public  and  private  prop* 
erty  owners  and  tbe  acquiescence  in  the  use 
by  the  owner  of  the  common,  the  court  said: 
"This  was  for  the  public  use  and  the  con- 
venience and  the  accommodation  of  tiie  inhab- 
ttanto  of  Cincinnati,  and  doubtless  greatly 
enhanced  the  value  of  the  private  property 
adjoining  tiiis  common,  and  therebf  com- 
pensated the  owners  for  the  land  thus 
thrown  out  as  public  grounds.  And  after 
being  thus  set  apart  for  public  use,  and  en- 
jt^ed  as  such,  and  private  and  indiridnal 
righto  acquired  with  reference  to  it,  the 
law  oonsiders  it  In  the  nature  of  an  estop- 
pel in  patf,  which  precludes  the  ori^al 
owner  from  revoking  soch  dedication.  It 
is  a  violation  of  good  faith  to  the  publie 
and  to  tiioee  who  have  acquired  primto 
property  with  a  view  to  the  enjoyment  of 
the  use  thus  publicly  granted."  In  the 
ease  of  Schettler  v.  Lynch,  23  Utob,  805.  04 
Pae.  955,  tlw  supreme  court  of  Utah  was 
considering  an  implied  dedication  and  a 
dedication  by  user.  In  speaking  of  the  prin- 
ciple of  implied  dedication,  the  court  said: 
"An  implied  dedication  is  founded  on  tbe 
doctrine  of  equitable  estoppel;  and  when 
land  has  been  thus  set  apart  as  a  highway 
for  the  use.  convenience,  and  accommoda- 
tion of  tbe  pnblic,  and  enjoyed  m  such,  tbe 
law  emrideis  it  in  tbe  natare  of  an  estop- 
pel fai$,  whUk  preelndea  tiie  original 
owner  from  revoking  such  dedication."  Tbe 
Utah  eonrt,  in  discussing  the  point  as  to 
when  and  under  what  dream  stances  the  evi- 
dence win  justify  the  application  of  the 
rale,  said:  "Where  the  evidence  sbows  sueb 
a  eoarse  of  eonduet  and  sueb  acta  respecting 
tbe  land  in  eontroTcr^  as  elearly  manifest 
an  intention  on  the  part  of  tiie  owner  to 
appropriato  it  to  tbe  pnUie  use  as  a  high- 
way, and  soch  as  were  calenlated  to  indues 
peo|de  to  believe  that  the  land  was  devoted 
to  sudi  purposes,  and  luH  tbem  into  security 
as  to  mnj  righto  tb«y  might  acquire  wi^ 
lefmnce  thereto^  the  law  wiU  imply  a  dedi- 
cation.* 

rnm  tbcae  antboritles,  an  wM  as  the  n- 
Bcrona  others  that  have  been  dted  fay  re- 
■pondent,  it  will  be  seen  at  once  that  where 
the  prinriple  baa  been  applied  by  the  eoart% 
to  the  effect  tiiat  a  dedication  will  be  pm- 
■umed  where  to  duturb  tbe  rigU-wpnJd  i» 
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pair  privftte  rights  and  disturb  the  public 
convenienoe,  the  courts  have,  in  substance, 
rested  the  doctrine  upon  the  principle  of  es- 
toppel til  paia.  In  other  words,  the  courts 
have  held  that  where  an  individual  has 
stood  by  and  allowed  the  public  to  use  his 
property  as  though  it  had  been  dedicated 
to  the  public  use,  and  has  allowed  private 
rights  to  grow  up  under  that  assumption, 
and  in  view  of  such  belief  and  opinion,  and 
a  disturbance  of  those  rights  vould  amount 
to  an  injustice,  an  inequity,  or  a  fraud, 
the  owner  will  thereafter  be  estopped  to 
set  up  the  true  state  of  facts  or  assert  bia 
own  title  to  the  prejudice  of  the  public  or 
the  private  rights  thus  accrued.  An  ex- 
amination of  all  these  authorities  will  at 
once  disclose  that  they  rest  upon  the  basic 
principle  of  estoppel  in  pais.  It  would 
therefore  be  unjust  to  apply  the  principle 
of  estoppel  against  the  property  owner,  un- 
less it  can  he  shown  that  be  has  stood  by 
and  by  his  action  or  silence  concurred  and 
assented  in  allowing  the  public  and  indi- 
viduals to  use  and  enjoy  the  property  and 
the  right  thus  acquired  in  such  a  manner 
that  to  thereafter  deprive  them  of  it  would 
work  an  injustice  or  fraud  upon  them  and 
the  right  founded  on  the  supposition  he  has 
thus  allowed  or  invited  than  to  acquire. 
In  Dnnartini  t.  San  Francisco,  107  Cal. 
402,  40  Fac  496,  cited  by  respondent,  the 
supreme  court  of  California,  in  eonsidering 
the  question  of  dedication  by  user,  said  that 
it  would  only  be  considered  as  a  dedication 
in  cases  where  it  clearly  appeared  that  such 
user  was  with  the  knowledge  and  consent 
of  the  owner  or  without  his  objection,  and 
under  such  circumstances  as  to  fairly  give 
rise  to  the  presumption  that  the  owner  in- 
tended to  dedicate  to  such  use. 

Again,  in  reference  to  the  findings  to  the 
effect  that,  unless  this  use  be  held  to  amount 
to  a  dedication,  private  rights  and  public 
accommodation  would  be  materially  affect- 
ed, and  that  an  interruption  or  cessation 
thereof  would  materially  affect  both  the  pub- 
lic and  private  interests,  we  are  satisfied 
that  this  proposition  is  a  conclusion  of  law, 
rather  than  a  finding  of  fact.  It  is  the  duty 
of  the  court  to  hear  the  evidence  from  which 
such  a  conclusion  is  to  be  reached,  and  to 
find  the  facta  upon  which  tiiat  conclusion 
must  necessarily  rest  as  a  proposition  of 
law.  We  have  no  inclination  to  deny  the 
soundness  of  such  a  legal  proposition.  It  is 
clearly  entitled  to  application  in  this  state 
where  the  facts  of  the  case  will  justify  in- 
voking that  principle.  The  trouble  with 
this  case,  as  we  have  viewed  it  from  the 
time  we  arrived  at  our  conclusion  on  the 
original  hearing,  is  that  the  findings  of  the 
court  were  not  suflicient  upon  which  to  rest 
the  conclusions  of  law  and  the  judgment 
17  L.R.A.(N.S.) 


that  the  court  has  announced  in  the  case. 
We  are  not  familiar  with  the  facts  in  this 
case  upon  which  the  findings  and  eoncln- 
sions  rest,  as  the  eridenee  is  not  before  ns. 
Those  are  questions  to  be  presented  and 
considered  on  a  retrial  of  the  case,  and  it 
is  for  that  ivason  that  we  have  remanded 
the  case  for  further  hearing. 

We  do  not  find  anything  contained  in  the 
petition  that  we  bad  not  previously  exam- 
ined and  considered,  although  we  may  not 
have  discussed  some  of  the  particular  ques- 
tions argued  by  counsel  at  such  length  as 
we  might  have  done.  We  did  not  do  so, 
thinking  it  best  to  leave  those  questions  to 
be  determined  in  connection  with  the  evi- 
dence. We  think,  however,  the  foregoing' 
observations  sufficient  to  make  clear  the 
p<»ition  of  this  court  with  reference  to  Uie 
legal  propositions  involved. 

The  petition  is  denied. 

Stewart,  J.,  concurs. 


MASSAOHVSKTTS   SVPREMB  TOI>I- 
CIAIi  COURT. 

CX}MMONW£ALTH  OF  MASSACHU- 
SETTS 

T.  * 

HANNAH  PORN. 
(196  Mass.  326,  82  N.  E.  31.) 

Physician  —  license  —  midwife. 

1.  A  person  without  license  may  be  found 
guilty  of  violating  the  statute  requirin|[  a 
license  to  practise  medicine  who  practises 
midwifery  making  use  of  the  instruments 
usually  employed  for  tnat  purpose,  and  of 
certain  printed  formulas  for  conditions  en- 
countered in  the  practice. 

Ehridence  —  expert  —  question  for  oonrt. 

2.  Expert  evidence  is  not  admissible  upon 
the  question  whether  a  person  doing  the 
things  upon  which  the  parties  agree  is  prac- 
tising medicine,  that  being  a  question  for  the 
court  to  decide. 

Physician  —  constltnUonal    rights  — 
midwife. 

3.  No  constitutional  rights  are  infringed 
by  including  midwifery  in  the  provisions  of 
a  statute  requiring  a  license  to  practise 
medicine. 

(October  15,  1907.) 


Case  Note. « MUitcifery  aa  practice  of 
medicine  contravening  statute, 

A  search  has  disclosed  but  one  additional 
case  in  which  this  question  has  been  passed 

upon. 

In  People  use  of  State  Bd.  of  Health  v. 
Arendt,  60  III.  A  pp.  89,  the  practice  of 
midwifery  by  defendant  was  held  to  violate 
a  statute  requiring  certain  qiialifications 
of  all  persons  practising  medicine.  The 
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EXCEFTIONS  by  defendant  to  ratings 
of  the  Superior  Court  for  Worcester 
County  made  during  tiie  trial  of  a  prooe- 
nition  agunet  her  for  illegally  practioing 
iiwdicine,  which  rrsulted  in  a  oonviction. 
Overruled. 

Hw  facte  are  stated  in  the  opinion. 
Ur.  Francis  Bergstrom  for  defendant. 
Slnsrs.  George  S.  Taft  and  Ernest  I. 
Morgan  for  the  Conim<Hiwealth. 

Raggf  J*>  delivered  the  opinion  of  the 
court; 

This  is  a  complaint  charging  that  the 
defendant  "did  practise  medicine"  and  "hold 
herself  ont  as  a  practitioner  of  medicine," 
contraTy  to  Ber.  Lavs,  chap.  76,  {  8, 
After  the  case  was  before  us  in  195  Mass. 
443,  81  K.  E.  305,  the  defendant  was  tried 
again  in  the  superior  court  upon  an  agreed 
statemoit  of  faots,  by  which  it  appeared 
that  at  the  time  mentioned  in  the  com- 
plaint, and  for  some  years  before,  the  de- 
fendant held  herbeU  out  as  a  midwife  and 
practised  m*&Kifeiy,  but  did  not  claim  to 
be  a  general  praetitldner  of  medicine*  nor 
was  she  lawfully  authorized  to  practise  medi- 
dne  as  provided  by  Bev.  J^vra,  chap.  76,  f 
3.  She  delivered  many  women  in  diild- 
Urth  for  compensation,  and  earned  with 
ber  to  her  patients  the  uanal  obstetriciU 
Instnunents,  which  she  used  rarely  on  oe- 
fasions  of  emergency,  but  never  if  a  physi- 
mn  could  be  called  in  time.  She  used  six 
printed  prescriptions  or  formulas  in  treat- 
ing her  patients,  which  contained  directions 
for  their  application,  and  the  purpoaes  for 
vbich  they  were  used,  as  follows:  "For 
ng^nal  douche,"  "For  poat-partum  hemor- 
rhage," **To  prevent  purulent  ophthalmia 
in  the  newborn,"  "For  afterpaina,"  "For 
uterine  inertia,"  and  "For  painful  hemor- 
rhmds  or  piles."  She  used  no  other  pre- 
Kriptiona  or  formulas.  She  was  a  trained 
nurse  of  ezperienoe,  and  was  a  graduate 
3f  the  "Chicago  Midwife  Institute,"  from 
vhieh  she  received  a  diploma  which  stated 
that  she  had  received  theoretical  and  prac- 
tical instruction  in  the  art  of  midwifery 
for  a  period  of  six  months,  and  was  declared 
a  graduated  midwife.   Upon  these  facts  the 


superior  court  ruled  13iat  the  Jury  would 
be  authorized  to  find  tiie  defendant  guilty, 
and  the  defendant's  first  exception  relates 
to  this  ruling.  When  the  fiMits  are  undis- 
puted, it  is  generally  a  question  of  law 
whether  they  oortstitute  a  violation  of  the 
statute.  Com.  v.  pom,  195  Mass.  443,  81 
N.  £.  305.  Both  medical  and  papular  l^i- 
oographers  define  'Midwife"  as  a  female 
obstetrician,  and  '^midwifery"  as  the  practice 
of  obstetrics.  Rev.  Laws,  chap.  76,  i  7,  men- 
tions obstetrics  as  one  of  tjie  subjects  of 
examination  for  the  purpose  of  testing  an 
applicant's  fitness  to  "practise  medicine." 
This  goes  far  toward  showing  that  obstet- 
rics is  a  branch  of  the  practice  of  medicine. 
It  requires  no  discussion  to  demonstrate 
that  when,  in  addition  to  ordinary  assistance 
in  the  normal  eases  of  childbirth,  there  is 
the  occasional  use  of  obstetrical  instrumentB, 
and  a  habit  of  prescribing  for  the  condi- 
tions described  in  the  printed  formulas  whicli 
tiie  defendant  carried,  such  a  course  of  con- 
duet  constitutes  a  practice  of  tfiedieine  in 
one  of  its  branches.  Although  childhirtii  is 
not  a  disease,  but  a  nonnal  function,  of 
yromesa,  yet  Uie  practice  of  medicine  does 
not  appertfdn  exclusively  to  disease,  and 
obstetrics  as  matter  of  common  knowledge 
has  long  been  treated  as  a  hi^ly  important 
branch  of  iha  science  of  medicine.  In  Hig- 
gins  T.  McCabe,  126  Mass.  18,  30  Am.  Sep. 
642,  it  is  intimated  that  treatment  of  vya 
of  the  infant  (for  which  one  of  the  pre- 
scriptions of  the  defendant  was  employed) 
is  not  within  the  duties  of  midwifery.  In 
view  of  all  the  agreed  facts,  there  was  no 
error  in  submitting  the  case  to  the  jury. 

The  defendant  also  offered  expert  testi- 
mony to  prove  that  the  practice  of  the  de- 
fendant, as  shown  in  the  agreed  facta,  was 
not  the  practice  of  medicine  in  any  of  its 
branches,  and  that  the  conduct  of  the  de- 
fendant was  not  holding  herself  out  as  a 
practitioner  of  medicine.  The  evidence 
thus  offered  was  excluded  against  the  ob- 
jection and  exception  of  the  defendant. 

In  the  former  opinion  in  this  case  it  was 
said  that  expert  medical  evidence  wu  admis- 
sible to  prove  "what  a  midwife  does  or  is 
expected  to  do  as  such,  so  that  the  (»urt 


court  said;  "Midwifery  is  an  important  de- 
partment of  medicine,  and  Ib  so  recognized 
by  the  act.  The  lawmaking  power  of  the 
ftate  has  enacted  that  'no  person  shall 
practise  medicine  in  any  of  its  departments 
in  this  state  without  the  qualifications  re- 
quired by  this  act.'  The  validity  of  such 
a  law  is  not  denied,  but  it  is  urged  only 
that  the  defendant  had  not  practised  medi- 
eine  within  the  meaning  of  the  act.  It 
needs  no  argument  to  show  the  importance 
of  obstetrics  as  a  department  of  medicine, 
nor  the  necessity  that  those  who  assume 
17L.Rjl.(N.S.) 


to  practise  in  that  department  should  pos- 
sess due  knowledge  and  skill.  The  welfare 
of  their  patients  is  certainly  within  the  pur- 
view of  the  law,  no  less  than  in  other  de- 
partments, where,  in  many  instances,  at 
least,  even  less  care  and  skill  may  be  es- 
sential, and  where  the  consequences  of  ig- 
norance and  unakilfulness  may  be  leas  un- 
fortunate." 

For  a  note  on  the  application  of  statute^ 
regulating  practice  of  medicine  to  persons 
giving  special  kinds  of  treatment,  see  cas^ 
note  to  O'Neil  v.  State,  3  L.R.A.(N.S.}  762. 
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may  Bee  whether  her  acts  or  any  of  them 
are  to  be  regarded  as  the  practice  of  ntedi- 
dne  hi  any  of  its  branches.  .  .  .  Whether 
upon  such  evidence  it  would  appear  that  the 
ministrations  of  a  midwife  are  tiiose  of  a 
physician  or  rather  of  an  attendant  nurse 
and  helper  would  ordinarily  be  a  question  of 
fact,  or,  if  the  facts  were  not  in  dispute, 
a  question  of  law."  ]96  Mass.  445.  81  N. 
E.  300.  At  the  present  trial  the  facts  were 
agreed.  All  ^at  the  defendant  sought  to 
show  was  that  these  facts  in  the  opinion 
of  experts  did  not  constitute  the  practlcb 
of  medicine.  But  as  the  facts  were  not  in 
dispute,  within  the  former  decision,  the 
question  was  not  one  for  expert  evidence, 
but  for  the  court.  Moreover,  on  all  the 
facts  shown  as  to  the  use  of  prescriptions 
and  the  pains  they  were  stated  to  alleviate 
and  the  use  of  obstetrical  instruments,  as 
well  as  the  attendance  and  service  at  child- 
birth the  defendant,  it  would  be  con- 
trary  to  the  plain  intent  of  the  statute  and 
flying  in  the  fue  of  the  common  use  of  words 
to  pennit  experts  to  testify  that  the  lan- 
guage emplo]nd  in  the  statute  did  not  com- 
prehend the  acts  confessedly  performed  by 
the  defendant.  We  are  far  from  saying 
that  it  would  not  be  within  the  power  of  the 
legislature  to  separate  by  a  line  of  statu- 
tory demarcation  the  work  of  the  midwife 
from  that  of  the  practitioner  in  medicine. 
See  midwives  act  1002,  2  Edw.  VII.,  chap. 
17,  and  collection  of  statutes  in  1  Witt- 
hauB  &  B.  Med.  Jur.  137  et  seq.  Tlie 
statute  now  under  consideration  does  not 
make  such  a  separation.  State  t.  Welch, 
129  N.  C.  579,  40  S.  E.  120.  Whatever 
hardship  there  may  be  upon  the  defendant, 
who  is  a  woman  of  good  character  and  repu- 
tation as  shown  by  the  agreed  facta,  ocHiies 
from  the  scope  of  the  statute.' 

The  defendant  contends  that  the  statute 
as  thus  construed  ia  unconstitution^.  Its 
validity  cannot  be  questioned  on  tiiis 
ground.  Hie  maintoianea  of  a  high  stand- 
ard of  profiassional  qualifications  for  phy- 
sicians ii  of  vital  concern  to  the  public 
health,  and  reasonable  regulations  to  this 
end  do  not  contravene  any  provision  of  the 
state  or  Federal  Constitution.  Hewitt  v. 
Charier,  16  Pick.  363;  Brown  v.  Russell, 

166  Mass.  14,  23,  32  L.R.A.  253,  55  Am.  St. 
Rep.  357,  43  N.  E.  1005;  Decie  v.  Brown. 

167  Mass;  290,  46  N.  E.  765;  Hawker  t. 
New  York,  170  U.  S.  189,  42  L.  ed.  1002, 
18  Sup.  Ct  Rep.  673;  Reetz  v.  Michigan, 
188  U.  S.  605,  47  L.  cd.  663,  23  Sup.  Ct 
Rep.  300;  Meffert  t.  Packer,  1S6  U.  S.  626. 
49  L.  ed.  360.  26  Sup.  Ct  Rep.  790.' 

Fxceptions  overruled. 
17  LJt.A.(N.S.). 
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CXAIi  OOUBT. 

JOSEPH  LONG 

V. 

INHABITANTS  OF  ATHOL,  Appts. 

(196  Mass.  497.  82  N.  E.  665.) 

Contract  —  cancelation  —  fraud  —  mis- 
take. 

1.  One  who  has  been  induced  to  enter  in- 
to a  contract  to  perform  public  work  by 
fraudulently  underestimating  the  amount 
of  work  to  be  done  and  concealing  from  him 
the  plans  and  specifications  in  accordance 
with  which  he  is  to  do  the  work,  or 
mutual  mistake  based  on  erroneous  esti- 
mates of  the  public's  engineer  of  the  amount 
of  work  to  be  done,  may,  in  absence  of  laches 
or  negligence  on  his  part,  maintain  a  bill 
for  cancelation  of  the  contract  and  recovery 
of  whatever  money  may  be  inetdentally 
necessary  to  afford  full  relief,  if  defendants 
can  be  put  substantially  into  Uieir  origin- 
al position. 

Same  —  stlpnlatlona  of  contract— waiv- 
er of  errors. 

2.  One  who  has  contracted  to  do  public 
work  according  to  the  plans  and  specifica- 
tions, in  reliance  upon  the  estimste  of  the 
engineer  in  charge  of  the  work  on  behalf  of 
the  public,  which  believes  the  estimste  to 
be  correct,  is  not  precluded  from  securing 
a  cancelation  in  case  the  estimate  is  not 
even  approximately  correct  by  the  fact  thai 
the  contract  stipulates  that  Uie  estimate  is 
approximate  only,  and  that  he  is  sntisfied 
therewith  and  has  judged  for  himself  as  to 
all  conditions  affecting  the  eost  of  per- 
formance. 

Same  —  absence  of  actual  misrepresen- 
tation. 

8.  A  municipal  corporation  cannot  avoid 
cancelation  of  a  contract  for  public  work 
based  on  the  estimate  of  its  engineer,  on  the 
theory  that  it  did  not  represent  the  estimate 
to  be  true,  and  did  nothing  to  prevent  full 
investigation  by  the  contractors. 
Same  —  testing  estimates. 

4.  One  bidding  tor  public  work  is  not 
bound  to  employ  a  skilled  engineer  to  test 
the  accuracy  of  the  estimates  of  the  public 
engineer  of  the  amount  of  work  to  be  done, 
which  is  given  out  as  the  basis  for  the  bids. 
Same  —  ststn  quo. 

5.  A  municipal  corporation  which  has  In- 
duced a  contractor  to  undertsJce  public  work 
by  mutual  mistake  as  to  the  amount  to  be 
done  is  placed  tn  statu  quo,  so  as  to  war- 
rant cancelation  of  the  contract,  by  being 
required  to  pay  merely  the  full  value  of 
the  labor  and  materials  already  furnished. 
Same  —  demonstration  of  error. 

6.  That  work  already  done  on  a  public 

Note.  —  As  to  mistake  in  computation 
contractor  as  ground  for  relief,  see  ease 
note  to  Steimneyer  t.  Sehroeppel,  10  t..^.A. 
(NA)  114. 
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eoatnct  shows  that  the  original  estimate 
is  not  correct,  so  that  a  nsw  contract  can- 
not be  secured  on  as  advantageous  terms, 
will  not  prevent  a  cancelation  of  the  con- 
tract for  mutual  mistake  as  to  the  amount 
of  work  required,  on  the  theory  that  the 
public  cannot  be  put  m  statu  quo. 
Reference  —  presomptlon  as  to  rnlinss. 

7.  In  the  absence  of  a  request  for  ruling, 
and  exception,  the  court  cannot  assume 
that  the  master  made  a  certain  ruling  from 
language  which  eontains  an  intimation 
that  he  made  it,  if  other  languue  indicates 
thai  he  may  not  have  intended  to  do  so. 

Evidence  «  mistake. 

8.  A  contractor  for  public  work  who  seeks 
micelation  of  the  contract  because  of  mu- 
tual mistake  as  to  the  quantity  of  work  to  be 
done  may  show  that,  in  making  his  bid,  he 
acted  on  a  mistake  caused  by  an  erroneous 
estimate  by  the  public's  engineer  of  the 
amount  of  woric  to  be  done. 

Contract  —  cancelation  ~  quantum 
mernit. 

9.  Upon  cancelation  of  a  contract  for 
ptritlic  wotk  because  of  mutual  mistake  as 
to  the  amount  of  work  to  be  done,  the  eon- 
tractor  may  recover  upon  a  quanitm  mer- 
uit for  all  that  he  has  done. 

Same  —  extra  work. 

10.  Neither  the  cost  nor  the  value  of 
extra  work  is  material  in  fixing  the  amount 
to  he  awarded  for  work  done  under  a  con- 
tract for  public  work,  which  contract  is 
canceled  for  mutual  mistake  of  the  parties. 

(November  26.  1007.) 

APPEAIi  hj  defendants  from  an  order 
ovemiling  a  demurrer  to  a  bill  filed 
to  eaneel  a  contract  for  construction  of  a 
sewer,  and  exceptions  to  the  master's  re- 
port. E^^tions  fnrerruled. 
The  facta  are  stated  In  the  opinion. 
ICessrs.  Herbert  Parker  and  Freder- 
ick tf.  Kasli  for  appellants. 

tSxMn.  Whipple,  Sears,  A  Ogden  and 
Alexander  Ijinooln  for  appellee. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

Hie  defendants  appealed  from  the  Inter- 
locutory order  overruling  thetr  demurrer  to 
^e  bill,  and  their  counsel  have  discussed 
some  of  the  questions  naturally  arising 
thereon.  As.  however,  all  tiiese  questions 
are  raised,  and  perhaps  more  advantageously 
for  the  defendants,  upon  the  master's  re- 
port and  the  exceptions  tiiereto,  and  as 
the  appeal  has  not  been  argued  specifically, 
it  need  not  be  considered  at  any  great 
length.  We  think  it  plain  that  the  bill  as 
amended  sets  forth  a  good  cause  of  action. 
It  is  drawn  with  a  double  aspect,  seeking 
to  obtain  a  cancelation  of  the  contract  of 
the  plaintiff's  with  the  defendants,  first, 
upon  the  ground  that  it  was  fraudulently 
17L.R.A.(N.S.) 


obtained  from  the  plaintiffs  by  giving  to 
them  as  a  basis  for  the  proposed  contract 
erroneous  estimates  of  the  work  to  be  done, 
which  largely  understated  the  amount  there- 
of, and  keeping  from  the  files  of  the  town 
clerk  of  Athol  and  concealing  from  the 
plaintiffs  the  maps,  drawings,  profiles,  and 
specifications  in  accordance  with  which  the 
contract  was  to  be,  and  in  fact  was,  made} 
and,  secondly,  upon  the  ground  that  tiie  con- 
tract was  made  under  a  mutual  mistake  of 
both  parties  arising  from  the  fact  that  the 
estimates  upon  wUeh  Oie  plaintiffs  made 
their  bid,  and  upon  ttie  feith  of  which  th^ 
entered  into  the  contract,  which  estimate 
were  made  by  an  engineer  employed  1^ 
the  defendants  for  that  purpose,  and  were 
given  to  the  plaintiffs  by  the  defendants  as 
corrrot,  were  erroneous  and  materially  un- 
derestimated the  amount  of  the  woric  to 
he  done.  If  the  proof  came  up  to  the  aver- 
ments of  the  bill  on  either  of  these  grounds, 
it  would  entitle  the  plaintiffs  to  relief.  It 
would  be  enou^  if  eitiier  of  the  grounds 
alleged  were  made  out.  Redgrave  v.  Hurd, 
L.  R.  20  Ch.  Div.  1;  Davies  v.  L(md<m  ft  P. 
Marine  Ins.  Co.  L.  R.  8  Ch.  Div.  469; 
Newbi^ng  v.  Adam,  L.  R.  34  Qi.  Div.  S82 ; 
Traill  v.  Baring,  4  De  O.  J.  ft  &  818,  Af- 
firming s.  c  4  Giff.  485;  Rawlins  v.  Wick- 
ham,  3  De  O.  ft  J.  S04;  Daniel  v.  MItdiell, 
1  Story,  172.  Fed.  Caa.  Mb.  3,S62;  Goodwis 
V.  Massachusetts  Loan  ft  T.  Co.  162  Mass. 
189,  20  H.  E.  100;  Motherway  v.  Wall. 
168  Mass.  333.  47  N.  E.  136;  Keene  t. 
Demelman,  172  Mass.  17.  61  N.  E.  188; 
Boles  V.  Merrill,  173  Mass.  401.  73  Am. 
St.  Rep.  308,  63  N.  B.  894 :  Paine  v.  Upton, 
87  N.  Y.  327,  41  Am.  Rep.  371;  Win- 
nipisseogee  Idike  Cotton  ft  Woolen  Mfg. 
Co.  V.  Perley,  46  N.  H.  83.  The  bill  could 
be  maintained  both  for  a  cancelation  of 
the  contract  and  for  tba  reoovery  of  what- 
ever money  might  be  incidentally  neces- 
sary to  afford  full  relief.  Rackemann  v. 
Riverbank  Improv.  Co.  167  Mass.  I,  67 
Am.  St.  Rep.  427,  44  N.  E.  000;  Davis  v. 
Peabody.  170  Mass.  397,  40  N.  E.  750; 
Weeks  T.  Currier,  172  Mass.  53,  51  N.  E. 
416;  Franklin  v.  Greene,  2  Allen.  610.  Nor 
does  the  bill  show  upon  its  face  that  the 
plaintiffs  had  such  means  of  ascertaining 
the  real  facts,  or  were  guilty  of  such  gross 
negligence  in  relation  thereto,  as  to  deprive 
them  of  the  right  to  relief  for  this  reason. 
Conner  v.  Welch,  51  Wis.  431,  8  N.  W. 
260.  The  statement  of  Jessel.  M.  R.,  upon 
this  subject  in  Redgrave  v.  Hurd,  supra, 
was  quoted  and  followed  in  Smith  v.  hand 
ft  House  Property  Corp.  I*  R.  28  Cli. 
Div.  7,  17,  and  in  Karberg's  Case  [1802] 
3  Ch.  1,  13.  Nor  does  the  bill  show  that 
the  plaintiffs  were  guilty  of  such  Inches  as 

to  lose  their  right  to  relief.  /^^J^cjCh^ 
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to  canceUtloii  depended  upon  the  refusal 
of  the  defendants  to  correct  the  mistake, 
so  far  as  the  bill  rested  upon  that  ground 
(Keene  t.  Demelman>  172  Mass.  17,  23.  51 
N.  E.  188) ;  and  the  bill  seems  to  have  been 
brought  promptly  after  the  discovery  of 
the  mistake  and  the  defendants'  refusal  to 
rectify  it  (Rawlins t.  Wickham,  supra).  It 
does  not  -appear  by  the  bill  that  the  de- 
fendants cannot,  as  to  all  essential  mat- 
ters, be  put  substantially  into  their  original 
position  under  the  rule  of  Thayer  v.  Turner, 
8  Met  660,  and  Snow  v.  Alley,  144  Mass. 
546,  59  Am.  Rep.  119,  11  K.  E.  764.  See 
Drohan  t.  Lake  Shore  &  M.  S.  R.  Co.  162 
Mam.  435,  38  N.  E.  1116i  Rackemann  t. 
RiTOrbank  Improv.  Co.  167  Mass.  1,  4,  6, 
67  Am.  St  Rep.  427,  44  K.  E.  990.  We 
eannot  doubt  that  the  demurrer  was  rightly 
overruled.  The  cases  which  hold  that,  with- 
out  a  cancelation  of  the  e<mtraet,  the  plain- 
tiffs would  be  held  to  performance  in  con- 
formity to  Its  terms,  and  could  not  set  up 
the  antecedent  error,  are  beside  the  point, 
and  need  not  be  coDsidered. 

It  suflScientty  appears  by  the  master's  re- 
port that,  although  no  fraud  was  practised 
upon  the  plaintiffs,  their  eontention  that  the 
contract  was  entered  into  under  a  mutual 
mistake  caused  hy  the  error  ai  the  engineer 
emplc^ed  hy  the  defendants  to  make  the 
estimate  tiiat  waa  fumiahed  by  the  defend- 
ants to  the  plaintiffs  and  other  contractors 
for  tiiem  to  base  bids  upon  was  proved.  The 
plaintiffs  had  access  also  to  correct  profile 
maps  and  drawings  and  to  printed  epeci- 
flcations;  and  it  would  have  been  possible 
for  a  skilled  engineer,  by  correctly  scaling 
these  plans,  to  ascertain  and  correct  the 
mistakes  made  In  the  estimate  furnished 
by  the  defendants  to  tiie  plaintiffs  and  other 
bidders.  It  Is  manifest  however,  and,  as 
we  understand,  is  not  disputed,  that  the  mis- 
takes could  have  been  discovered  only  by 
one  skilled  in  such  matters,  and  only 
careful  and  accurate  scaling  and  processes 
of  oomputatitm.  The  master  has  found  that 
the  officers  of  the  defendants  acted  in  good 
faith  in  furnishing  this  estimate,  and  be- 
lieved that  the  infonnaticm  given  therein 
was  at  least  approximately  correct  and  were 
ignorant  that  any  material  errors  had  been 
made  in  compiling  It;  that  the  mistakes 
made  were  unintentional,  and  that  all  par- 
ties were  ignorant  of  any  serious  discrep- 
ancies in  the  estimate,  but  that  the  plain- 
tiffs were  not  grossly  negligent  in  not  ex- 
amining the  plans  more  minutely,  and  had 
the  right  to  assume  that  the  engineer's  es- 
timate was  at  least  approximately  correct, 
and  to  rely  thereon  in  making  up  and  sub- 
mitting their  bids.  He  also  has  found  that 
the  statements  of  this  estimate  were  not 
even  approximately  correct;  tliat  the  amount 
I7L.R.A.{N.S.) 


of  exeavati(m  required  of  the  plaintiffs 
so  mueh  in  exc«s  of  that  shown  by  the  er- 
roneons  estimate  that  the  plaintiffs  were 
justified  in  fact  in  refusing  to  proceed  fur- 
ther with  their  contract 

Upon  these  findings  talKA  by  themaelTefl, 
under  the  circumstances  which  appear  here, 
it  is  manifest  upon  tiie  eases  already  re- 
feired  to,  that  the  plaintiffs  are  entitled  to 
the  relief  whidt  they  seek,  unless  this  should 
be  refused  to  them  by  reason  of  soine  of  the 
specific  objections  of  the  defendants,  or  un- 
less it  should  ai^tear,  upcm  sane  of  their 
exceptions,  that  there  has  been  material 
error  on  the  part  of  the  master;  and  we  pro- 
ceed to  consider  ihese  questions. 

The  defendants  contend  that  there  wai  no 
right  of  cancelation  by  reason  of  the  Issuing 
of  the  paper  etnitaining  the  Inaccurate  esti- 
mates, because  this  was  put  forth  in  good 
faith;  its  inaccuracy  was  unknown  and  un- 
suspected by  the  defendants'  dSeers  un- 
til after  the  pluutiffs  had  begun  their  woric; 
and  because  the  plaintiffs  In  their  contract 
expressly  covenanted  to  do  the  work  "in 
strict  accordance  with  the  maps,  drawings, 
profiles,  and  specifications  pr^iared  there- 
for and  on  file  hn  tiie  office  of  the  town  clerk, 
...  all  of  which  are  to  be  considered  aa 
part  iuid  parcel  of  these  presents,  and  to  be 
construed  therewith,"  and  further  in  the 
same  contract  in  express  terms  admitted  and 
agreed  **tiiat  the  amounts  and  quantities  of 
materials  to  be  furnished  and  work  to  be 
done  as  stated  in  the  notice  to  bidders,  gov- 
erning the  making  of  proposals  for  said  work, 
are  approximate  only,"  and  that  the^  were 
satisfied  therewith  in  determining  the  prices 
for  doing  tiie  work  required  by  the  contract 
and  tiiat  they  had  judged  for  themselves 
as  to  all  conditions  affecting  the  cost  of 
the  performance  of  the  work.  And  the  de- 
fendants contend  that  the  plaintiffs,  after 
having  made  these  express  stipulations,  can- 
not now,  upon  discovery  of  the  mistake 
which  was  common  to  them  and  the  de- 
fendants, assert  that  the  contract  was  rep- 
resented to  them  to  be  an  agreement  to  do 
the  work  according  merely  to  the  erroneous 
estimate.  Sullivan  v.  Sing  Sing,  122  N.  Y. 
389,  25  N.  E.  366;  Williams  v.  Daiker,  33 
Misc.  70,  68  M^.  T.  Supp.  348.  Certainly, 
the  {dointiffs  cannot  malce  such  an  ouertion. 
As  long  OS  the  contract  remains  in  force 
they  are  bound  by  its  provisions.  Stuart 
T.  Cambridge,  125  Mass.  102;  Leutilhon  v. 
New  York,  102  App.  Div.  548,  02  N.  Y. 
Supp.  897.  But  the  equitable  right  to  avoid 
an  agreement  which  has  been  entered  into 
upon  a  mutual  mistake  as  to  material  farts, 
knowledge  of  which  w;ould  have  prevented 
the  parties  from  making  it,  is  not  to  be 
defeated  by  reason  merely  of  the  stringency 

of  the  covenants  whichi'  it-^cpntaina.  We 
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have  found  nothing  in  the  New  York  deci- 
Bioni  already  referred  to  inconsistent  with 
this  position.  If,  as  the  defendants  con- 
t«d,  on  the  authorily  of  Weeks  t.  Trinity 
Church,  S6  App.  Div.  195,  67  N.  Y.  Supp. 
•70,  and  Gearty  v.  New  York,  171  N.  Y.  61. 
63  N.  E.  804,  they  could  be  construed  as 
deajing  such  a  right  of  cancelation,  we 
should  not  be  willing  to  follow  them. 

It  is  contended,  also,  that  the  agreement 
should  not  be  Bet  aside  by  reason  of  this 
mistake,  because  it  is  not  to  be  treated  as 
a  mistake  of  fact  The  paper,  it  is  con- 
tended, was  given  to  the  plaintiffs  merely 
as  an  estimate.  The  defendants,  though  be- 
lieving it  to  be  accurate,  did  not  attempt 
to  pass  off  their  belief  as  knowledge,  Chat- 
ham Furnace  Co.  v.  Moffatt,  147  Mass.  403, 
9  Am.  St.  Rep.  727.  18  N.  E.  168.  They 
did  nothing  to  prevent  a  full  investigation. 
Parker  v.  Moulton,  114  Mass.  99,  10  Am. 
Rep.  315.  They  contend,  substantially  in 
the  language  of  this  court  in  Schramm  t. 
Boston  Sugar  Ref.  Co.  146  Mass.  211,  216, 
Ifi  N.  E.  671,  that  a  contract  is  not  to  be 
set  aside  merely  because  before  the  mak- 
ing  thereof  there  may  have  been  an  honest 
expression  of  opinion,  or  an  honest  state- 
ment of  a  fact  not  purporting  to  be  as  of 
knowledge,  that  the  thing  contracted  for 
will  turn  out  better  than  it  proves  to  be; 
and  they  cite,  also,  Comins  v.  Coe,  117  Mass. 
45;  Powers  v.  Mayo,  07  Mass.  180;  Gordon 
T.  Parmelee,  2  Allen,  212;  Mooney  v.  Miller, 
102  Mass.  217;  Roberts  v.  French,  163  Mass. 
60,  10  liJLA.  656,  26  Am.  St.  Rep.  611, 
26  N.  E.  416;  Brownlie  v.  Campbell,  L. 
R.  5  App.  Cas.  925,  936,  937,  and  Smith  v. 
Chadwick,  L.  R.  9  App.  Cas.  187.  But  this 
argument  overlooks  the  fact  that  in  the 
ease  at  bar  the  erroneous  estimate  was  the 
basis  of  the  plaintiffs*  bid  and  the  ground 
of  their  making  the  contract;  it  was  a  ma- 
terial  element  in  the  minds  of  both  parties; 
it  was  given  by  the  town  both  to  the  plain- 
tiffs and  to  all  other  contractors  who  asked 
for  information  on  the  subject;  both  parties 
regarded  it  as  approximately  correct,  and 
the  plaintiffs  relied  upon  it;  and  the  errors 
were  unknown  to  all  parties  until  after  the 
execution  of  the  contract.  The  plaintiffs' 
admission  in  their  contract  as  to  the  char- 
acter of  the  quantities  stated  in  the  esti- 
mate went  no  further  than  that  these  were 
approximate  only,  and  the  defendants  seem 
to  have  been  content  with  this;  but  the  mas- 
ter has  found  that  they  were  not  even  ap- 
proximately correct.  There  was  "here  a 
material  mistake  as  to  the  very  basis  upon 
which  the  contract  was  made.  Spurr  v.  Bene- 
dict, 99  Mass.  465.  And  for  that  mistake  the 
defendants  are  in  the  first  instance  respon- 
sible. Keene  v.  Demelman,  172  Mass.  17. 
21,  61  N.  E.  188;  Raokanann  t.  Riverbonk 
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Improv.  Co.  187  Mass.  1,  67  Am.  St.  Sep. 
427,  44  N.  £.  990.  The  case  is  not  within 
the  contention  of  the  defendants  as  to  this 
point. 

Nor  was  there  such  negligence  of  the 
plaintiffs  in  accepting  the  erroneous  esti- 
mate without  employing  the  other  means  of 
knowledge  furnished  by  the  defendants  as 
to  bar  their  relief  as  matter  of  law.  The 
master  has  found  that  the  maps  and  plans 
were  in  the  selectmen's  rooms,  which  were 
used  also  by  the  town  clerk,  that  the  plain- 
tiffs saw  tiiem  there  and  had  full  oppor- 
tunity to  inspect  them  and  to  scale  them  for 
the  purpose  of  comparing  them  with  the 
estimate,  but  that  Uie  plaintiffs  were  not 
grossly  negligent  in  not  examining  the 
plans  more  minutely,  and  had  a  right  to 
assume  that  the  engineer's  estimate  was  at 
least  approximately  correct.  The  defendants 
rely  here  upon  the  many  cases  in  which  it 
has  been  held  that  one  to  whom  fraudulent 
representations  are  made  has  no  right  to 
rely  upon  them  if  the  facts  are  within  his 
observation,  or  if  he  has  eqiial  means  of 
knowing  the  truth.  Savage  v.  Stevens,  126 
Mass.  207 ;  Brown  t.  Leach,  107  Mass.  364 ; 
Salem  India  Rubber  Co.  v.  Adams,  23  Pick. 
266;  Poland  v.  Brownell,  131  Mass.  138, 

41  Am.  Rep.  215;  Brady  v.  Finn,  162  Mass. 
260,  38  N.  E.  506.  This  to  be  sure  presents 
usually  a  question  to  be  passed  upon  by  the 
jury  at  law  or  by  the  master  here.  Arnold 
v.  Teel,  182  Mass.  1,  64  N.  E.  413;  Whiting 
V.  Price,  172  Mass.  240,  70  Am.  St  Rep. 
262,  61  N.  E.  1084,  and  cases  cited.  And 
the  defendants  admit  that  negligence  as 
a  defense  in  cases  of  fraud  has  been  in 
danger  of  being  pushed  too  far.  Arnold 
V.  Teel,  supra;  Hoist  v.  Stewart,  161  Mass. 
616,  622,  42  Am.  St.  Rep.  442,  37  N.  E. 
755;  Way  v.  Ryther,  166  Mass.  226,  229. 

42  N.  E.  1128.  But  they  contend  that  one 
who  has  merely  put  for^  in  good  faith  an 
inaccurate  estimate  should  be  allowed  to 
avail  himself  fully  of  the  negligence  of  one 
who  claims  to  have  been  misled  by  this  in- 
nocent mistake.  Slaughter  v.  Gerson,  13 
Wall.  879,  20  L.  ed.  627 ;  Farrar  v.  Church- 
ill, 136  U.  S.  600,  34  L.  ed.  246,  10  Sup. 
Ct  Rep.  771;  Famsworth  v.  Duffner,  142 
U.  S.  48,  35  L.  ed.  931,  12  Sup.  Ct  Rep. 
184;  Long  v.  Warren,  68  N.  Y.  426;  Con- 
ner V.  Welch,  51  Wis.  431,  8  N.  W.  260. 
But  it  must  be  remembered  that  the  only 
finding  of  the  master  upon  this  point  is 
that  a  skilled  engineer,  by  correct  scaling 
of  the  maps  and  drawings,  might  have  as- 
certained the  errors  in  the  engineer's  es- 
timate. It  is  not  found  that  examination 
by  others  would  have  disclosed  them.  The 
engineer's  estimate  was  erroneously  sup- 
posed by  both  parties  to  be  a  correct  ren- 
dering into  ordinary  language  ol-the  hidden 

Digitized  by  LiOOg  IC 


100 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Nov., 


sense  of  the  mapa,  plans,  and  drawings,  and 
the  defendants  furnished  it  to  the  plaintiffs 
as  such,  merely  requiring  the  plaintiffs  to 
stipulate  that  its  figures  were  approximate 
only.  The  master  may  have  found  on  the 
evidence  that  the  case  stood  as  if  the  cor- 
rect plans  had  been  expressed  in  aome  for- 
eign language  or  in  hieroglyphics  which  only 
Nome  peculiarly  skilled  persons  could  trans- 
late, and  that  the  defendauts  had  innocently 
furnished  the  plaintitTa  with  a  materially 
incorrect  version  of  them.  Nor  do  we  know 
what  the  evidence  was  upon  which  the  mas- 
ter made  his  findings.  We  cannot  say  that 
the  plaintiffs  did  not  have  under  the  cir- 
cumstances the  right  which  the  master  has 
found  that  they  did  have,  or  that  the  finding 
that  they  were  not  grossly  negligent  in  this 
matter  is  not  enough  to  protect  them.  This 
was  substantially  the  rule  adopted  in  equity 
in  Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div. 
1 ;  Smith  V.  Land  House  Property  Corp. 
L.  R.  28  Ch.  Div.  7,  17;  Karberg's  Case 
11892]  3  Ch.  I,  13;  Aaron's  Reefs  v.  Twiss 
[1896]  A.  C.  273,  279.  And  see  Goodwin 
v.  Massachusetts  Loan  &  T.  Co.  152  Mass. 
189.  201,  25  N.  E.  100;  Keene  v.  Dem- 
elman,  supra. 

And,  for  the  reasons  already  stated,  the 
defendants'  contention  that  there  having 
been  on  their  part  no  fraud  or  concealment 
or  inducement  to  omit  investigation,  the 
plaintiffs  cannot  go  behind  the  conditions 
of  the  contract  and  their  bid,  to  assert  that 
they  intei:ded  to  bid  upon  the  estimate,  and 
not  upon  the  maps,  plans,  and  specifications, 
cannot  be  supported.  This  contention  is 
correct  so  long  as  the  contract  remains  in 
force ;  it  is  not  correct  when  cancelation 
is  sought  on  the  ground  of  a  material  mis- 
take of  both  parties  in  the  basis  of  the 
contract.  Upon  the  findings  of  the  master, 
there  is  nothing  in  Blaiberg  v.  Keeves 
[1908]  2  Ch.  176,  or  in  Brownlie  v.  Camp- 
bell, L.  R.  5  App.  Cas.  926,  to  help  the 
defendants  here. 

But  it  is  argued  that  the  contract  can- 
not now  be  canceled,  because  the  defendants 
cannot  be  put  in  statu  quo.  The  master's 
finding  as  to  this  is  that  the  plaintiffs  "could 
not,  by  rescinding  their  contract,  place  the 
defendants  in  the  same  condition  that  they 
were  in  before  the  beginning  of  the  work, 
or,  in  other  words,  could  not  undo  the  work 
of  construction,  so  far  as  it  had  been  done, 
and  reclaim  the  materials  furnished  and 
labor  performed."  This  is  far.  from  being 
an  unqualified  finding  that  the  defendants 
cannot  be  put  tn  statu  quo.  If  the  con- 
tract is  set  aside  and  the  defendants  are 
held  to  pay  the  plaintiffs  for  the  fair  value 
of  the  materials  and  labor  furnished  by  the 
latter,  and  no  more,  we  do  not  see  why  the 
defendants  are  not  in  Ic^l  aense  put  «n 
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statu  quo.  This  was  the  rule  adopted  at  law 
in  Bailey  v.  Marden,  103  Mass.  277,  79  N.  E. 
267;  Brown  v.  Woodbury,  183  Mass.  270,  67 
N.  K.  327;  Posner  v.  Seder,  184  Mass.  331, 
333,  68  N.  E.  335;  Simmons  v.  Lawrence 
Duck  Co.  133  Mass.  298;  and  Fitzgerald  v. 
Allen,  128  Mass.  232.  The  same  rule  has 
been  adopted  in  equity.  Franklin  v.  Greene, 
2  Allen,  619  j  Davis  v.  Peabody,  170  Mass. 
397,  49  N.  E.  750;  Weeks  v.  Currier,  172 
Mass.  63,  61  N.  E.  416;  Old  Dominion  Cop- 
per Min.  ft  Smelting  Co.  v.  Bigelow,  18S 
Maas.  315,  320,  108  Am.  St.  Rep.  479,  74 
N.  E.  653.  The  case  comes  really  within 
the  rule  laid  down  in  Snow  v.  Alley,  144 
Mass.  546,  69  Am.  Rep.  119,  11  N.  E.  764. 

But  the  defendants  contend  that  the  can- 
celation of  this  contract,  and  the  consequent 
necessity  of  paying  upon  a  quantum  meruit 
for  what  has  been  done  by  the  plaintiffs,  pre- 
vents them  in  another  way  from  being  put 
in  statu  quo.  The  result  of  the  work  done 
by  the  plaintiffs  was  to  show  that  the  neces- 
sary excavation  was  more  difficult  and  ex- 
pensive than  was  anticipated;  and  the  total 
expense  of  the  work  has  been  increased  ac- 
cordingly. The  result  of  this  is  that  a  new 
contract  for  the  same  work  could  not  have 
been  let  on  so  favorable  terms  for  the  defend- 
ants as  if  this  fact  had  not  been  brought  to 
light;  and  so  the  defendants  say  that  they 
neither  have  been,  nor  could  be,  put  into  aa 
favorable  a  condition  as  that  which  they  at 
first  occupied.  But  it  seems  to  us  that  this 
amounts  only  to  saying  that  the  real  facts 
which  have  become  known  have  operated  to 
deprive  them  of  an  inequitable  advantage 
which  they  formerly  enjoyed  over  prospec- 
tive contractors  for  this  work,  by  reason  of 
the  general  ignorance  of  the  character  of  the 
Boil  and  the  difficulty  of  excavation  in  it. 
It  was  perhaps  unavoidable,  while  these 
matters  remained  unknown,  that  one  of  the 
parties  ahould  derive  a  certain  d^ree  of  ad- 
vantage or  of  detriment  from  that  fact;  the 
loss  of  that  advantage  to  the  one  and  the  re- 
moval of  that  detriment  to  the  other  is  not 
a  change  of  which  either  party  has  the  right 
to  complain.  It  does  nc^  in  our  judgment 
prevent  the  defendants  from  being  put  in 
statu  quo. 

It  is  contended  that  the  master  erred  in 
ruling  that  the  burden  of  proving  why  the 
plaintiffs  complained  about  the  extra  depths 
of  excavation  and  abandoned  the  con- 
tract rested  upon  the  defendants.  But  it 
does  not  sufficiently  appear  that  he  did  so 
rule,  in  his  report,  after  stating  the  de- 
fendants' contention  upon  this  subject,  he 
says:  "I  find  that  the  defendants  did  not 
sustain  the  burden  of  that  contention, 
.  .  .  but  I  find  that  the  real  reason  for 
the  complaint  and  action  of  the  plaintiffs 
was  the  result  of  the  errocQ  made  by"  the 
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engineer  "in  scaling  said  profile  plans  and 
prr paring  said  engineer'a  eatimat?."  The 
latter  part  of  this  finding,  which  involved 
the  real  luue,  seems  to  have  been  made  in- 
depeodently  of  may  question  of  the  burden 
«f  proof.  The  master's  language  in  the  open- 
iDg  of  the  sentence,  though  it  perhaps  may 
ban  contained  an  intinuition  that  he  wrong- 
Ij  threw  the  burden  upm  the  defendants, 
docs  not  seem  to  us  to  be  decisive  of  this, 
if  the  defendants  were  apprehensive  that  he 
did  BO  rule,  they  might  have  settled  the  ques- 
tion by  a  request  for  a  ruling,  and  if  that 
were  refused  might  have  filed  an  objection 
ind  exception  founded  on  It.  O'Brien  v. 
KKfe,  175  Mass.  274,  56  K.  E.  588.  They 
have  not  done  so,  and  we  eannot*  tay  that 
the  master  made  the  i^iiing  4f  •wMeh^thej^ 
complain.  '.  -'  * 

The  exceptions  to  the  testimony  of  the 
witness  MeKensie  ought  not  to  be  sustained. 
It  was  eompetoit  to  show  that  the  plaintiffs 
wted  on  the  mistidu  caused  by  the  errors  in 
the  estimate,  and  relied  on  the  latter  as 
correct.  And  when  he  sp<^  ot  what  was 
in  the  mind  of  himself  and  the  plaintiffs  it 
safflciently  appears  that  he  referred,  and 
was  understood  to  refer,  to  what  was  in  his 
own  mind  as  representing  them.  The  ad- 
mission of  testinv>ny  that  the  other  bidders 
also  relied  on  the  estimate  came  under  the 
rale  of  Cass  v.  Boston  ft  L.  K.  Co.  14  Allen, 
448.  and  Lane  v.  Boston  ft  A.  R.  Co.  112 
ilMK.  455. 

We  do  not  find  that  any  of  the  other  ex- 
n-ptiona  to  the  rulings  of  the  master  in  ad- 
mitting or  rejecting  evidence  should  be  sus- 
tsined.  The  language  of  Bigelow,  Ch. 
in  Fisher  v.  Pttmpton,  97  Mass.  441,  443, 
and  of  the  present  Chief  Justice  in  Kaplan 
T.  Boston  Gaslight  Co.  177  Mass.  16,  23,  68 
X.  E.  183.  as  to  the  necessity  of  showing  a 
really  material  error  in  this  respect,  such  ss 
has  been  prejudicial  to  the  excepting  party, 
is  peculiarly  applicable  to  evidence  taken 
before  a  master  in  a  case  like  this. 

It  is  not  necessary  to  consider  the  other 
excepticois  to  the  master's  report  in  detail- 
Most  of  thrai  are  disposed  of  by  what  has 
been  said  already;  and  none  of  tlie  others 
ran  be  sustained.  The  master  rightly  re- 
fused to  pass  apoQ  the  additional  questions 
of  fact  requested  by  the  defendants.  The 
mntract  having  been  avoided,  the  plaintiffs 
could  recover  upon  a  quantum  meruit  for 
all  that  they  had  done;  and  we  do  not  find 
that  any  objection  was  made  to  the  master's 
settling  this  upon  the  basis  of  actual  cost 
to  the  plaintiffs.  Neither  the  cost  nor  the 
value. of  the  so-called  extra  work  was  ma- 
teriaL  The  case  was  not  like  the  cases  in 
which  a  plaintiff  who  has  substantially,  but 
not  exactly,  done  the  work  called  for  by  the 
terms  of  a  contract  to  put  a  structure  upon 
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another's  land,  Is  allowed,  within  the  limits 
of  the  contract  pricej  to  recover  for  th? 
benefit  thus  conferred  upon  the  latter;  for 
there  the  contract  is  not  abrogated.  Oillis 
v.  Cobe,  177  Mass.  684,  6S  N.  E.  455;  Blood 
V.  Wilson,  141  Mass.  26,  6  K.  E.  382;  Hay- 
ward  T.  Leonard,  7  Pick.  181,  19  Am.  Dec. 
268.  A  decree  should  be  entered  orarruling 
all  the  exceptions  to  ths  master's  report, 
ordering  the  contract  between  the  plaintiffs 
and  the  defendants  and  the  bond  accompany- 
ing the  same  to  be  delivered  up  and  can- 
celed, and  that  the  defendants*  pay  to  the 
plaintiffs  the  sum  found  b:»t)lR  niaster,  with 
interest  from>tke*Biip^of  fhe'liill,  and  for 
^oaW.'  * 
:  ''si  aidered.  *' 


NEBRASKA  SUPREME  COURT. 
METTB  KRUGER,  by  Next  Friend, 

V. 

OMAHA  ft  COUNCIL  BLUFFS  STREET 
RAILWAY  COMPANY,  Appt. 

(—  Neb.  — ,  114  St.  W.  57^.)  ' 

Carriw   —   frightened    passenger  — 

ailghtlnc  from  moving  car. 

1.  Where  a  passenger,  a  ^irl  under  fourteen 
years  of  age,  unaccustomed  to  riding  upon* 
street  cars,  becomes  frightened  and  frenzied 
by  the  negligence  of  the  defendant's  servants 
in  carrying  such  passenger  past  her  known 
destination;  and  the  conductor  knows,  or 
by  the  exercise  of  due  care  and  diligence 
under  the  circumstimces  should  know,  ^ 
such  passenger's  frightened  and  frenzied  coiT- 
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Case  Note.  —  2>uty  of  carrier  to  prevent 
minor  passenger  from  aUghting  from 

mtrving  car. 

In  St.  Louis,  A.  ft  T.  R.  Co,  v.  Finley, 
79  Tex.  85,  15  S.  W.  266.  the  court  aaid: 
"We  do  not  understand  it  to  be  a  rule  of 
law  that  a  carrier  owes  to  every  passenger 
precisely  the  same  care  without  respect  to 
age,  sex,  or  bodily  infirmity.  The  degree 
of  care  is  the  same, — that  is  to  say,  the 
greatest  care;  but  what  would  be  sufficient 
to  insure  the  safety  of  one  person  may  not 
be  flufflcient  for  others." 

So,  a  carrier  who  undertakes  to  trans- 
port passengers  of  tender  years  owes  a  duty 
to  them,  in  view  of  their  inexperience  and 
infancy,  to  protect  them  the  more  carefully 
from  danger.  Ryall  v.  Kennedy,  8  -Tones 
ft  S.  347. 

In  Hemmingway  v.  Cliicapo,  M.  4  St.  P. 
R.  Co.  72  Wis.  42.  7  Am.  St.  Rep.  823,  37 
N.  W.  804,  it  appeared  that  the  passpiigcr, 
an  ordinary  country  boy  not  quite  eleven 
years  old,  did  not  know  that  the  train  upon 
which  he  was  riding  customarily  passed 
the  station  at  which  he  wished  to  alight 
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dltion,  and  that  she  ie  about  to  leave  th« 
moving  car, — it  is  his  duty  to  exercise  the 
highest  degree  of  care  possible  under  the 
circumstaoces,  to  prevent  such  passenger 
from  alighting  from  the  moving  ear. 
Same  —  liability. 

2.  In  such  a  case,  if  the  c<»)ductor  fails 
to  exercise  the  degree  of  care  required  of 
faim,  and  the  paMenger,  in  ooneequenee  of 
such  failure,  receiree  injuries  while  alight- 
ing from  tlie  moving  car,  the  street  railirar 
company  is  liable  m  damagee  for  the  re- 
sulting injuries. 

Same  —  contributor]-  negligence. 

3.  In  Budi  a.jiuue  it  is  erroneous  to  in- 
struct the  jttA-y.jhat  the.pjajntiff  may  re- 
cover, even*  thbpgfi.  bb^  jiegjigent  in 
acting  as  she  did.  '  •  ;  ;  'V 
Trial  —  Instructions.  '*** 

4.  lostmctions  examined,  and  lield  preju- 
dicial. 

(January  8,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Douglas  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
ibied to.  have  been  caused  by  defendant's 
Diligence.  Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  John  W.  Webster  and  W.  J. 
Connell  for  appellant. 

Mr.  Arthur  G.  PancM>ase  for  appellee. 


Good,  C,  filed  the  following  opinim: 
ICette  Eriiger,  a  minor,  1^  ber  next  friend, 
instituted  thU  action  against  the  Omaha  & 
Council  Bluffs  Street  Railway  Company  in 
the  district  coort  of  Douglas  county  to  re- 
cover damages  for  injuries  alleged  to  have 
been  sustained  while  alighting  from  one  of 
the  defendant's  street  cars.  There  was  a 
trial  to  a  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.  The  de- 
fendant appeals. 

Two  acta  of  negligence  mre  com[^ned  of 
by  the  phiintiff:  First,  that  defendant, 
although  informed  of  and  knowing  plain- 
tiff's destination,  carelessly  and  negligently 
tailed  to  stop  its  car,  and  carried  plaintiff 
past'Jife^.'knowp  destination;  secondly,  hav- 
ing «|uliib^*hla$ntlft  to  become  frightened 
and  frenUid  irOm>*Ifiar  at  being  carried  past 
her  known  destlnadon,  that  defendant  failed 
to  exercise  that  diigree  of  oare  required  of 
it  to  prevent  plaintiff  from  alighting  from 
the  moving  oar.  Defendant  answered,  ad- 
mitting that  plaintiff  was  a  passenger,  de- 
nied any  negligence  on  its  part,  and  alleged 
contributtny  negligence  on  the  part  of  the 
plaintiff.  From  the  record  it  appears  that 
Mette  Kruger  was  a  girl  thirteen  years  and 
nine  mtmths  of  age  at  the  time  of  the  inju- 
ries complained  of;  that,  about  7  o'clock  in 
the  evening  of  the  26th  day  of  October,  1904, 
she  and  a  girl  companion  of  about  the  same 
age  were  passengers  pn  one  of  defendant's 


and  then  backed  on  another  track  for  pas- 
sengers to  alight  at  the  platform.  Seeing 
an  adult  passenger  alight,  and  thinking  the 
train  would  carry  him  off,  he  became  fright- 
ened and  excited,  and  jumped  from  the 
train  while  it  was  slowly  moving  past  the 
station.  It  was  held  that-  the  conductor 
should  have  informed  him,  when  he  collect- 
ed his  fare,  that  the  train  would  pass  the 
depot  and  then  back  up,  or,  falling  to  do  this, 
he  should  have  been  present,  or  have  had 
someone  present,  to  prevent  the  boy  from 
leaving  the  train  to  his  injury. 

In  Philadelphia  City  Pass.  R.  Co.  v. 
Hassard,  76  Pa.  367,  a  ten-year-old  boy,  a 
passenger  on  a  street  ear,  jumped  from  the 
front  platform  while  the  car  was  in  motion, 
and  was  injured.  The  trial  court  charged 
the  jury:  "If,  from  his  age,  he  was  not 
required  to  exercise  a  greater  degree  of 
care  and  prudence  than  he  did,  then  the 
company  was  bound  to  notice  that,  and  to 
guard  this  boy  from  the  perils  that  inhere 
in  tender  years;  then  it  was  their  duty  to 
close  the  front  door,  or  to  put  someone 
with  him,  wheret^,  in  his  youthful  im- 
pulse, he  could  have  been  prevented  from 
•doing  that  which  resulted  in  so  terrible  an 
accident  to  bim."  The  supreme  court,  af- 
firming the  judgment  in  his  favor,  said: 
"If  the  plaintiff,  on  account  of  his  age  and 
inexperience,  was  incapable  of  taking  prop- 
.er  care  of  himself,  then  the  defendants  were 
J7L.R.A.{N.S.) 


bound  to  exercise  the  fairest  care  and 
ilance  neoessaiy  and  proper  to  secure  his 
safety." 

In  East  Saginaw  City  R.  Co.  v.  Bohn,  27 
Mich.  503,  a  twelve-year-old  boy  and  hia 
four-year-old  brother  boarded  a  street  car 
and  were  sitting  upon  the  front  platform 
with  their  feet  on  the  step  when  the  oon- 
ducttHT  took  their  Uxe.  The  smaller  boy 
fell  or  jumped  from  the  moving  car,  and 
was  injured.  It  was  held  that  the  carrier 
should  have  compelled  the  children  to  oc- 
cupy a  proper  place  in  the  ear,  and  that 
it  did  not  perform  its  duty  hy  merely  warn- 
ing them. 

In  Pittsburg,  A.  &  M.  Pass.  R.  Co.  v. 
Caldwell,  74  Pa.  421,  a  five-year-old  girl, 
although  told  by  the  driver  to  remain  on 
the  car  and  he  would  stop  and  let  her  off, 
attempted  to  get  off  the  front  platform 
while  the  car  was  in  motion,  and  was  hurt. 
It  was  held  that  the  child  should  have  been 
compelled  to  go  Inside  the  ear,  and  that  the 
company  was  negligent  in  permitting  It  to 
ride  on  the  front  platform. 

In  Crissey  v.  Hestonville,  M.  &  F.  Pan.  R. 
Co.  75  Pa.  83,  It  was  held  to  be  a  question 
for  the  jury  whether  or  not  a  street  rait* 
way  company  nercised  proper  care  in  per- 
mitting its  passenger,  a  thirteen-year-old 
boy,  to  stand  upon  and  get  off  the  front 
platform  before  the  car  came  to  a  full  stop. 
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street  ears  goidj;  westward  on  Q  street  io 
South  Omaha.  The  destination  of  the  two 
jjrb  waa  Thirty-first  street.  Plaintiff 
elatint  that,  when  the  conductor  took  up 
th«r  fares  at  about  Twenty-sixth  street, 
they  informed  him  of  their  desire  to  alight 
at  Thirty-lirst  street.  The  car  in  which 
they  were  riding  was  one  in  which  the  seats 
r«i  lengthwiae  altmg  the  side  of  the  car. 
The  two  girla  aat  on  the  south  side  of  the 
car  near  the  rear,  and  were  looking  out  of 
the  car  windows  to  the  south.  At  that 
time  in  the  evening  it  was  dark.  The  car 
failed  to  stop  at  Thirty-first  street,  and  the 
plaintiff  obserred  the  lights  in  a  neighbor- 
ing atore,  recognized  the  place,  and  realized 
that  she  and  her  companion  were  being  car- 
ried past  their  de8tinati<ai.  She  became 
alarmed  and  frightened^  hurriedly  arose,  and 
passed  out  upon  the  rear  {datform  of  the  car, 
where  the  eoudnetor  was  standing,  and 
stepped  from  the  ear  while  in  motion,  fell 
to  the  pavement,  and  received  severe  inju- 
riea.  The  conductor  observed  tiw  plaintiff  as 
she  eanae  out  up(m  the  platform  and  stepped 
frcm  the  moving  oar.  Plaintiff  oontoulB 
that  ahe  waa  ao  alarmed  and  frightened  and 
in  auoh  a  frenzied  eondition  that  she  did 
not  know  or  realize  hor  danger  in  alighting 
from  tiie  moving  car,  and  that  the  conductor 
was  negligeut  in  failing  to  wain  her  of  her 
danger  and  prevent  her  from  leaving  the  car 
under  the  circumstances.  Plaintiff's  evi- 
dence tends  to  suppOTt  her  contention.  The 
defendant  denied  that  the  conductor  bad 
been  previously  informed  of  Uw  deetinatitm 
of  the  girls,  and  denied  that  he  bad  any 
knowledge  that  plaintiff  was  frightened  and 
alarmed,  and  allied  that  he  did  warn  her 
against  steppii^  off  by  calling  to  her  to 
wait,  that  he  would  stop  the  car,  and  that, 
seeing  that  she  did  not  beed  his  warning, 
he  attempted  to  grab  her  and  prevent  her 
from  leaving  the  ear.  The  evidence  as  to 
whether  the  oonductor  warned  the  plaintiff, 
or  that  he  knew  of  her  destination  and  her 
excited  condition,  or  that  he  attempted  to 
prevent  her  from  leaving  the  ear,  is  in  con- 
flict 

The  defendant  contrads  that  it  waa  un- 
der no  obligation  to  prevent  pl^ntlff  from 
leaving  the  moving  oar,  that  it  owed  no  duty 
of  prevmting  passengers  from  ali^^ting 
from  its  moving  ears,  and  that,  as  ft  mat- 
ter of  law,  it  was  not  liable  for  the  injuries 
reeeived  by  the  plaintiff,  and  that  the  court 
should  have  so  4nstrueted  the  jniy.  We 
are  died  to  several  eases  from  other  juris- 
tfetiona,  some  of  which  apparently  hold  to 
thia  docMne.  But  tiie  rule  in  tiib  state  is 
different.  Chicago,  B.  &  Q.  R.  Co.  v.  Lan- 
daner,  S6  Neb.  648,  64  N.  W.  076;  St.  Joseph 
ft  O.  I.  B.  Co.  V.  Hedge,  44  Neb.  448,  62  N. 
W.  88T;  Chid^,  R  ft  Q.  R.  Co.  v.  Hyatt, 
17LJLA.(N.S.) 


,  48  Neb.  167,  67  N.  W.  8;  Fremont,  E.  4  M. 
Valley  R.  Co.  v.  French,  48  Neb.  641,  67  N. 
W.  472.  It  is  gmerally  held  that  whether 
or  not  one  is  guilty  of  such  negligence  in 
alighting  from  a  moving  car  or  train  as  will 
prevent  a  recovery  for  injuries  received  there* 
from  is  ordinarily  a  question  of  fact  to  be 
determined  by  the  jury.  Hemmingway  v. 
Chicago,  M.  &  St.  P.  R.  Co.  72  Wis.  42,  7 
Am.  St.  Rep.  823,  37  N.  W.  804.  Under 
some  circumstances,  jumping  or  ali^ting 
from  a  moving  train  has  been  held  such  neg- 
ligence as  will  defeat  a  recovery.  Chicago, 
B.  ft  Q.  R.  Co.  V.  Martelle,  65  Neb.  540,  SI 
N.  W.  804.  In  that  case,  however,  the  plain- 
tiff waa  a  man  of  mature  years,  and  deliber- 
ately jumped  from  the  moving  train.  It 
did  not  appear  tluit  he  was  frightened,  or 
that  he  had  lost  his  self-control,  but  tJiat  ha 
deliberated  upim  the  matter,  and,  after  de- 
liberation, Tolun^rily  jumped  from  the  mov- 
ing  farain.  It  was  held  Uiat  he  was  guilty 
of  snob  negligence  and  deliberate  reddest- 
ness  as  to  prevent  a  recovery.  But  the  ease 
at  bar  is  different  The  plaintiff  was  little 
accustomed  to  riding  upon  street  ears,  rad, 
according  to  her  ecmtention,  iriiieh  finds  sup* 
port  in  the  eridence,  she  was  carried  past 
her  destination  by  the  fault  of  the  defendant 
It  was  after  dark,  and  she  was  frightened 
and  eotdted,  and  had  no  realisaUon  of  what 
she  was  df^ng,  or  of  the  danger  incident  to 
the  alighting  from  the  moving  car.  It  is 
Inferable  from  the  evidence  that  the  conduc- 
tor was  aware  of  her  excited  and  froizied 
condition,  and  might,  1^  the  exercise  trf  that 
degree  of  care  required  of  common  carriers, 
have  prevented  her  from  leaving  the  mov- 
ing car  and  thus  have  avoided  the  injuries. 
We  think  there  is  a  dear  distinction  betwem 
the  duty  owed  1^  a  common  carrier  to  an 
infant  of  tender  yotrs  'and  that  owed  to  an 
adult,  and  betwem  the  duty  owed  to  a  pas- 
senger who  has  lost  emteol  of  his  mental 
Acuities  of  which  the  carrier  is  aware,  and 
that  owed  to  one  in  full  possession  of  his 
faculties.  When  street,  csf  companies 
carry  passengers  of  tender  years  and  paa- 
sengera  whom  they  know  to  be  (rf  ipisound 
mind,  it  is  only  proper  that  they  should  be 
required  to  exercise  a  higher  degree  of  care 
toward  them  than  they  would  toward  pas* 
eengert  of  mature  years  and  in  poBsession 
of  their  full  faculties;  and  if,  by  acts  of 
their  own  negligence,  they  have  caused  pas- 
sengers to  become  frightened  and  excited, 
and  to  be  in  a  measure  deprived  of  their 
faculties,  they  cannot  conaiBtently  and  rea- 
sonably claim  that  the  passengers  are  neg- 
ligent in  not  exercising  the  prudence  and 
foresight  that  tliey  ordinarily  would,  exc^ 
for  their  freniled  and  excited  omdition. 
We  think  tiie  record  in  this  case  dearly 
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makes  out  such  a  state  of  facts  as  required 
the  eubmission  of  the  ease  to  the  jury; 
and  this  court  cannot  say,  as  a  matter  of 
law,  that  the  defendant  was  not  negligent, 
or  that  such  negligence  did  not  produce 
the  injuries  complained  of.  -  The  case  was 
one  for  the  determination  of  the  jury  under 
proper  instructions. 

Defendant  also  complains  of  numerous  in- 
strnetionB  given  by  the  court  upon  its  own 
motion,  and  of  the  refusal  of  the  court  to  in- 
struct the  jury  as  requested  by  the  defend- 
ant. We  have  carefully  examined-  all  the 
instructions  given  and  refused  that  are  com- 
plained of,  and  find  no  error  except  in  two 
instructions  given,  which  we  now  proceed 
to  consider.  By  the  sixth  instruction  the 
rourt  informed  the  jury  that,  if  the  con- 
ductor was  aware  that  plaintiff  was  about 
to  jump  from  the  moving  car  in  time  for 
him  to  have  prevented  it^and  if  he  failed 
to  exercise  the  degree  of  care  required  of 
him  in  that  respect,  and  if  such  failure  of 
the  eonduetor  was  the  proximate  cause 
of  plaintiff's  injuries,  the  plaintiff  might 
recover,  even  though  they  should  find 
"that  the  plaintiff  was  guilty  of  negligence 
in  acting  as  she  did."  This  instnictioD, 
as  well  as  the  ninth  instruction  given  by 
the  court,  indicates  quite  clearly  that  the 
trial  court  was  applying  the  doctrine 
of  the  "last  dear  chance,"  and  proceeded 
upon  the  theory  that,  notwithstanding 
oontributory  negligence  upon  the  part  of  the 
plaintiff,  the  defendant  would  still  be  liable 
if  it  could  have  prevented  the  injuries  to  the 
plaintiff.  The  doctrine  of  the  "last  clear 
chance"  rimply  means  that,  notwithstanding 
the  previous  negligence  of  the  plaintiff,  if 
at  the  time  the  injury  was  done  it  might 
have  been  avoided  by.  the  exercise  of  reason- 
able care  on  the  part  of  the  defendant,  the 
defendant  will  be  liaUe  for  the  failure  to 
exercise  such  care.  Styles  t.  Richmond 
ft  D.  R.  Co.  118  N.  C.  1084,  24  S.  E.  740. 
We  think  an  analysis  of  the  situation  in 
which  the  parties  in  the  instant  case  wre 
placed  will  show  that  the  doctrine  of  the 
"last  cJ^T  chance"  can  have  no  application. 
If  the  plaintiff  was  negligent  at  all,  it  was 
because  she  knew  and  realiEed  the  danger  in 
alighting  from  the  nunring  car,  and  the  only 
negligent  act  of  the  plaintiff  was  io  stepping 
from  the  ear.  It  is  evident  that  no  act  of 
the  defendant  after  the  plaintiff  had  hr-en 
guilty  of  negligence  could  have  prevented 
the  injuries.  To  make  the  doctrine  of  the 
"last  clear  chance"  apply,  the  situation 
must  be  such  that  the  defendant  might  avoid 
the  injuries  after  the  plaintiff  had,  by  her 
own  act,  placed  herself  in  a  position  of  peril 
that  was  or  should  have  been  aj^arent  to 
the  defendant.  If  the  plaintiff  in  this  case 
was  guilty  of  negligence  at  all,  it  was  in 
17  L.R.A.(N.8.) 


stepping  from  the  moving  car  with  the 
knowledge  and  realization  of  the  danger  in 
so  doing.  If  she  possessed  this  knowledge' 
and  realization,  then  the  proximate  cause 
of  her  injuries  was  her  own  negligence,,  and 
she  would  not  be  entitled  to  recover. 
As  applied  to  the  situation  in  this  case,  the 
only  theory  upon  which  the  plaintiff  can 
recover  is  that  she  did  not  know  and  realize 
the  danger  m  stepping  from  the  moving  car. 
Therefore  it  follows  that  her  right  to  recover 
depends  upon  the  absence  of  contributory 
negligence  upon  her  part.  The  instruction 
above  mentioned  misatcted  the  law,  and 
permitted  the  jury  to  find  for  the  plaintilT 
upon  a  state  of  facts  which  in  law  will  not 
sustain  a  recovery.  The  ninth  instmetion 
states  the  same  propositicm  of  law  in  a  ne^- 
tive  manner,  and  is  bad  for  the  same  reason. 

There  are  other  errors  assigned  and  dis- 
cussed in  the  brief  of  the  appellant;  but^  as 
they  are  not  necessary  to  a  determination  of 
this  case,  and  do  not  appear  likely  to  arise 
upon  a  new  trial,  we  lefiain  fron  discussing' 
thou.  Because  of  errors  in  the  court's  in- 
structions to  the  jury,  we  recMumend  that 
the  judgment  of  the  district  court  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Duffle  and  Epperson,  CC,  concur. 
Per  Onriam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


PBNNSTIjTAiriA  SUPBEttCB  OOVBT. 
WnXIAM  p.  SACK,  Appt, 

V. 

ROBERT  RALSTON. 
(220  Fa.  216,  69  Atl.  671.) 

Elevator  —  fall  —  liabllUr. 

The  owner  of  a  building  is  not  liable  for 
injury  to  one  using  its  elevator  to  deliver 
merchandise  therein,  by  its  fall  which  was 
caused  by  a  latent  defect  in  a  bolt  embedded 
in  a  beam,  which  had  been  put  in  1^  a  com- 
petent workman  in  repairing  the  elevator, 
which  repairs  had  been  approved  by  a  casual- 
ly company  and  official  public  inspectors. 

(March  2.  1808.) 


Case  Note.  —  AppHcabtUty  to  tatent  dm- 
/eces  of  ruie  imputing  to  master  no- 
tUse  of  Oefecta  <n  oHffinal  eonatruo- 
tton. 

The  rule  imputing  notice  to  a  master  of 
original  structural  defects  clearly  does  not 
apply  in  case  of  a  latent  defect   The  rule 
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VPPEIAL  by  plaintiff  from  a  judgment 
of  the  Court  of  Commou  Pleas  No.  3, 
for  Philadelphia  County  in  defendant's 
favor  in  an  action  brought  to  recover  dam- 
ajiM  for  personal  injuries  alleged  to  have 
liepn  caused  by  defendant's  negligence. 
Affirmed. 

The  facta  are  ntated  in  the  opinion, 
Mr.  Henry  J.  Scott,  for  appellant: 
The  defect  in  the  bolt  was  a  structural  de- 
fect within  the  rule  that  the  master  is  pre- 
sumed to  have  knowledge ;  and  notice  there- 1 
of  to  him  was  unnecessary. 

Finnerty  v.  Bumbam,  20S  Fa.  306,  64 
Atl.  996.  > 


Mr.  James  Gay  Gordon,  for  appellee: 
The  defendant  exercised    due    care  iit 
Belecting  the  persons  employed  fay  him  to 
build  a  safe  elevator,  and  this  was  the- 
full  extent  of  his  duty  under  the  law. 

Ardesco  Oil  Co.  v.  Oilson,  63  Fa.  147; 
Meany  v.  Abbott,  6  Fhila.  866;  Walden  v. 
Finch,  70  Fa.  460;  Walton  t.  Bryn  Hawr 
Hotel  Co.  160  Fa.  3,  88  AU.  438;  Anderson 
V.  Hays  Mfg.  Co.  207  Fa.  106,  63  L.R.A. 
640,  66  Atl.  346;  JAmes  McNeil  ft  Bro.  Co. 
V.  Crucible  Steel  Co.  207  Pa.  498,  66  Atl. 
1007;  Service  v.  Shoneman,  196  Fa.  63,  69 
L.R.A.  798,  79  Am.  St.  Rep.  689,  46  Atl. 
898. 


itself,  under  proper  construction,  is  but  a 
limited  one,  and  this  limitation  in  itself 
precludes  application  in  such  case.  The 
rule  does  not  broaden  the  duty  of  a  mas- 
ter, or  in  any  way  make  bim  a  guarantor, 
or  m  warrantor,  of  appliances  or  place  of 
work,  which  would  be  the  result  if  con- 
strued to  include  all  latent  defects.  An 
fxhaustive  study  of  the  cases  shows  that 
the  rule  imputes  notice  to  the  master  of 
only  such  structural  defects  as  were  caused 
by  his  negligence  or  his  lack  of  reasonable 
eare  in  ob^ining  a  perfect  construction. 
If  he  furnished  proper  material,  competent 
woiknwn,  and  used  reasonable  eare,  the  law 
relierea  him  from  liability;  but,  if  the  de- 
fect was  the  result  of  a  lack  of  ordinary 
rare  upon  his  part,  and  injury  resulted,  the 
law  imputes  knowledge  of  such  defect,  since 
he  should  have  had  knowledge  of  it  and  pro- 
tected his  servant  against  it;  and  thus  he 
is  held  liable  under  the  general  rule  that 
a  master  mast  use  reasonable  care  in  pro- 
viding his  servants  with  safe  appliances  and 
t  proper  place  for  work. 

An  extended  search  reveals  no  ease  In*  ad- 
dition to  Sack  v.  RAtSTOK  in  which  an  at- 
tempt has  been  made  to  apply  the  rule  of 
imputed  notice  of  defects  in  original  con- 
Rtruction  to  latent  defects;  but  the  follow- 
ing cases,  selected  from  an  almost  un- 
limited number,  tend  to  show  tlie  well-es- 
tablished principles  governing  the  liability 
of  a  master  in  case  injury  is  the  result  of  a 
latent  defect. 

In  The  Liszie  Frank,  31  Fed.  477,  it  was 
held  that,  where  a  vessel  is  constructed  and 
equipped  in  a  manner  usual  and  customary 
with  other  vessels  of  like  character,  and  in 
a  mode  approved  by  competent  and  ex- 
perienced judges,  the  owner  is  not  liable 
fn  rase  of  injury  by  reason  of  a  latent  de- 
fect (Inseeure  "chock"  in  such  construction 
or  equipment). 

The  mere  fact  that  an  employee  was  in- 
jured by  reason  of  the  breaking  of  a  bolt, 
due  to  a  latent  defect  therein,  is  not  suf- 
ficient to  remove  the  presumption  that  tlie 
master  had  furnished  a  proper  appliance, 
where  the  bolt  was  of  proper  character,  and 
was  used  fn  construction  by  a  competent 
nteebanie.  Baxlev  v.  Satilla  Mfg.  Co.  114 
Ga.  720.  40  S.  E.  730. 

Tf  11  latent  defect  exists  of  which  the  mas- 
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ter  has  no  knowledge,  or  of  which,  in  the 
exercise  of  ordinary  care  and  dili.eenpp,  he 
would  not  have  learned,  he  is  excused  from 
liability  in  case  a  servant  is  injured  because- 
of  such  defect.  McCall  v.  Paciflc  Mail  S. 
S.  Co.  183  Cal.  42,  66  Pac.  706  (defective 
rope  in  sling) ;  Myers  v.  American  Steel 
Barge  Co.  64  III.  App.  187  (hook  used  in 
holding  cable) ;  Indiana,  I.  &  I.  R.  Co.  ▼. 
Snyder  (Ind.)  32  N.  E.  1129  (defect  in 
handle  to  hand  car) ;  Louisville,  N.  A.  'A 
C.  R.  Co.  V.  Bates,  146  Ind.  664,  46  N.  E. 
108  (unknown  defect  in  coupling  to  car) ; 
New  Castle  Bridge  Co.  v.  Steele.  38  Ind.  App. 
104,  78  N.  E.  808  (defective  hook  to  der- 
rick) ;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Wug- 
ner,  33  Kan.  660,  7  Pac.  204  (defective 
drawhead  on  passenger  coach)  ;  Missouri,  K. 
A  T.  R.  Co.  v.  Young,  4  Kan.  App.  219.  45 
Pac.  963  (lifting  jack  in  railroad  shop); 
Collins  V.  Louisville  &  N.  R.  Co.  27  Kv.  L. 
Rep.  826,  86  S.  W.  973  (defectively  stopped 
sulphuric-aeid  carboys) ;  Clippard  v.  St. 
Louis  Transit  Co.  202  Ho.  432.  101  S.  W. 
44  (defective  car  bearings);  Breen  v.  St. 
Louis  Coopersjge  Co.  60  Mo.  App.  202  (de- 
fective shaft  in  planing  machine);  Hester 
V.  Jacob  Dold  Packing  Co.  96  Mo.  App.  16, 
76  S.  W.  605  (plank  weakened  by  nail  holex 
which  were  painted  over)  ;  Hengj^Ier  v. 
Cohn,  68  N.  J.  L.  240,  62  Atl.  280  (de- 
fective hinf^  to  ladder) ;  Bums  t.  Delaware 
ft  A.  Teleg.  ft  Teleph.  Co.  70  N.  J.  L.  746, 
67  L.R.A.  956.  69  Atl.  220,  692  (charged 
telephone  wires)  ;  Wright  v.  New  York  0. 
R.  Co.  25  N.  Y.  562  (improperly  conducted 
railroad);  Probst  v.  Delamater.  100  \.  Y. 
266,  3  N.  E.  184  (defective  cable)  ;  Grant 
V.  Pennsylvania  ft  N.  Y.  Canal  ft  R.  Co.  133 
N.  Y.  667,  31  N.  E.  220  (drawhead  on  en- 
gine) ;  Prentice  t.  Wellsvitle.  50  N.  Y.  8. 
R.  667,  21  N.  Y.  Rupp.  820  (defertive  ex 
plosive  compound) ;  Stackpole  v.  Wrav.  I>1> 
App.  Div.  262,  ' 90  N.  Y.  Rupp.  1045"  Af 
firmed  without  opinion  in  182  N.  Y.  567.  75 
N.  E.  1134  (defective  elevatorl  ;  Holil  v. 
Hewitt  Motor  Co.  121  App.  Div.  866.  106 
N.  Y.  Supp.  881,  ReversinfT  103  N.  Y.  Supp. 
755  (improperly  tempered  "back  center"  to 
lathe) ;  Mad  River  ft  L.  E.  R.  Co.  v.  Bar- 
ber. 6  Ohio  St.  641,  67  Am.  Dee.  312  (de- 
fective brake,  etc..  on  ear) ;  Warner  v.  Na- 
tional Malleable  Casting  Co.  7  Ohio  N.  P. 
331   (defect  in  construction  of  building); 
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There  ia  no  liability  for  injuries  caused 
bj  auch  latent  and  occult  defects  in  ma- 
terials. 

McClain  v.  Henderson,  187  Pa.  883,  40 
Atl.  985;  O'Dowd  v.  Burnbani,  19  Pa. 
Super.  Ct  464. 

Mr.  H.  4*  Rfibnum  abo  for  appellee. 

Brown,  J.,  delimred  the  opinion  of  the. 
court ; 

The  appellant,  a  drayman  in  the  employ 
of  wholesale  dealers  in  groceries,  was  in- 
jured by  the  fall  of  an  open  platform  ele- 
vator on  the  premises  of  the  appellee,  a 
grocer,  to  whom  he  was  delivering  bags  d 
sugar.  He  had  placed  three  bags  upon  it, 
weighing  100  pounds  each,  and,  as  he 
dumped  a  fourth,  of  the  same  weight,  upon 
it,  it  suddenly  gave  way,  and  dropped  to  the 
cellar.  He  had  used  this  elevator  nearly 
every  week  for  two  or  three  years  before  the 
accident  in  delivering  goods  to  the  appellee, 
and,  on  the  day  it  gave  way,  it  was  ap- 
parently in  the  same  condition  it  bad  been 


in  during  that  entire  period.  He  had  at 
times  put  on  it  1^00  pounds.  When  it 
dropped,  the  weight  on  it  was  that  of  his 
own  body  and  tbe  400  pounds  of  sugar. 
This  was  the  whole  of  plaintiff's  case  when 
he  closed.  There  was  nothing  before  the 
jury  to  explain  the  cause  of  the  fall  of  the 
elevator.  There  was  no  evidence  of  any 
negligence  on  the  part  of  the  defendant 
The  only  thing  that  the  jury  knew  was  that 
an  accident  had  happened,  and  a  motion  for 
a  nonsuit  was  very  properly  made.  The  only 
reasonable  explanation  for  its  withdrawal 
by  the  learned  counsel  who  made  ft  is  that 
he  wished  to  affirmatively  prove  what  he  was 
not  called  upon  to  do, — that  bis  client  bad 
not  only  not  been  negligent,  but  had  done 
everything  he  ought  to  have  done  to  make 
tbe  elevator  safe. 

One  of  the  first  tilings  shown  by  the  de- 
fendant was  the  cause  of  the  fall  of  the  ele- 
vator. It  was  due  to  the  breaking  of  a  bolt, 
14  or  15  inches  in  length,  running  through 
a  wooden  oroflsbeam  on  the  top  of  the  ele- 


irfcAvoy  V.  Pennsylvania  Woolen  Co.  140 
Pa.  1,  21  Atl.  246  (worm-eaten  handle  to 
foric  used  in  dyeing  vat) ;  Fordyce  v.  Yar- 
boroug^.  I  Tbx.  dfv.  App.  260,  21  S.  W. 
421  (defective  drawbead  to  car)  ;  Quin- 
tana  V.  Consolidated  Kansas  City  Smelting 
A  Ref.  Co.  14  Tex.  Civ.  App.  347,  37  S. 
W.  369  (defective  cable  hook) ;  The  Oriental 
V.  Barclay,  16  Tex.  Civ.  App.  193,  41  S. 
W.  117,  Sustained  on  subsequent  appeal  in 
17  Tex.  Civ.  App.  692,  41  S.  W.  130,  which 
was  reversed  on  question  of  procedure  in  93 
Tex.  426,  65  S.  W.  1111  (latently  defective 
elevator) ;  Skidmore  v.  West  Virginia  ft  P. 
R.  Co.  41  W.  Va.  293,  23  S.  K.  713  (latent 
break  in  car) ;  Ballou  v.  Chicago,  M.  &.  St. 
P.  R.  Co.  64  Wis.  267,  41  Am.  Rep.  31,  11 
N.  W.  S59  (attachment  of  ladder  to  car 
latently  defective) ;  Richmond  k  D.  R.  Co. 
V.  Elliott,  149  U.  S.  266,  37  L.  ed.  72B,  13 
Sup.  Ct.  Rep.  837  (defective  locomotive)  ; 
The  Flowergate,  31  Ped.  762  (defective  ^e- 
bolt  on  vessel ) ;  Reilly  v.  Campbell.  8  0.  C. 
A.  438,  20  U.  S.  App.  334,  69  Fed.  S90  (ladle 
used  In  carrying  molten  metal) ;  Erskine  v. 
Chino  Valley  Beet-Sugar  Co.  71  Fed.  270 
(rope  used  in  tackle)  ;  Killman  v.  Robert 
Palmer  dt  Son  Shipbuilding  &  Marine  R. 
Co.  42  C.  C.  A.  281,  102  Fed.  224  (eyebolt 
to  guy) ;  Shankweiler  v.  Baltimore  A.  O.  R. 
Co.  78  C.  C.  A.  353,  148  Fed.  195  (de- 
fective brake  rod  on  car) ;  Cryder  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  81  C.  C.  A.  559,  152 
Fed.  417  (defective  ladder  on  freight  car) ; 
Hanrahan  v.  Ardnamult  S.  S.  Co.  Ir.  L.  R. 
22  C.  L.  55  (defective  bolt  in  derrick) ; 
Brown  v.  Accrington  Cotton  Spinning  ft 
Mfg.  Co.  3  Hurlst.  ft  C.  511  (defectively 
constructed  mill).  See  also  Welfare  v.  Lon- 
don ft  B.  R.  Co.  L.  R.  4  Q.  B.  696  (latently 
■defective  roof)  ;  Priestley  v.  Fowler,  3  Mees. 
ft  W.  1  (defective  wagon);  and  Potta  v. 
17LJIJI.(N.S.) 


Plunkett,  0  Ir.  C.  L.  Rap.  290  (defective 
flagging). 

And  in  the  following  cases  it  was  held 
that,  where  a  most  careful  inspection  would 
not  have  discovered  a  latent  defect  by  rea- 
son of  which  an  employee  was  injured,  the 
master  was  not  liable:  Louisville  ft  N.  R. 
Co.  V.  Campbell,  97  Ala.  147,  12  So.  674 
(brake  rod) ;  Southern  Car  ft  Foundry  Co. 
V.  Jennings,  137  Ala.  247,  34  So.  1002  (lift- 
ing crane) ;  Louisville  ft  N.  R.  Co.  v.  Allen, 
78  Ala.  494  (boiler  to  engine) ;  McCall  v. 
Pacific  Mail  8.  S.  Co.  123  Cal.  42,  55  Fac. 
706  (tackle  used  in  loading  and  unloading 
ship)  ;  Wells  v.  Coe,  9  Colo.  159,  11  Fac 
50  (brake  rod  and  belt);  Atlantic  ft  B. 
R.  Co.  V.  Reynolds,  117  Ga.  47,  43  S.  E.  466 
( telephone  pole  not  set  proper  depth  in 
ground)  ;  Chicago  ft  N.  W.  R.  Co.  v.  Scheur- 
ing,  4  111.  App.  533  (knot  in  plank  not  no- 
ticeable because  of  coal  dust  and  dirt); 
Sanden  t.  Bannon,  86  111.  App.  17  (con- 
cealed knot  in  timber,  causing  scaffold  to 
fall)  ;  Chicago  ft  A.  R.  Co.  v.  Merriman, 
95  111.  App.  628  ( crack  in  crank  pin  to  loco- 
motive) ;  Chestnut  v.  Southern  Indiana  R. 
Co.  157  Ind.  609,  62  N.  E.  32  (flaw  in 
shaft  to  brake  handle)  ;  Louisville  ft  N.  R. 
Co.  V.  Hinder,  18  Ky.  L.  Rep.  841,  30  S.  W. 
399  (latent  defect  in  handle  to  hand  car) ; 
Hull  T.  Hall,  78  Me.  114,  3  Atl.  38  (de- 
fective machinery  in  sawmill);  Nason  t. 
West,  78  Me.  253,  3  Atl.  911  {defectively 
constructed  brick  oven) ;  Ladd  v.  New  Bed- 
ford R.  Co.  119  Maes.  412,  20  Am.  Rep. 
331  (defective  switch)  ;  Spicer  v.  South  Bos- 
ton Iron  Co.  138  Mass.  426  (defective  hook 
in  oven  door  raising  apparatus)  ;  Rough- 
an  V.  Boston  ft  L.  Block  Co.  161  Maes.  24, 
36  N.  E.  461  (hidden  flaw  in  hoisting 
block) ;  Saxe  v.  Walworth  Mfg.  Co.  191 
Mass.  338.  114  Am.  St.  Rep.  613.  77  N.  B. 
883  (defective  emery  whed)j  Mulligan  T. 
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ntor,  to  which  the  cables  were  attached. 
This  bolt  had  broken  at  about  the  middle, 
vbere  it  was  entirely  concealed  by  the  wood. 
Upon  an  examination  of  the  brcdten  parts, 
after  the  accident,  the  breaking  was  found 
to  be  due  to  a  latent  defect  which  could  not 
have  been  known  to  the  defendant.  This  de- 
fect, according  to  the  testimony  of  the  man 
at  whose  factory  the  bolt  had  been  made, 
WIS  an  imperfect  weld,  caused  by  some 
foreign  substance  which  had  adhered  to  the 
inside  of  the  iron.  He  further  testified  that 
it  was  most  unusual  to  find  such  a  defect. 
The  bolt  had  been  furnished  to  an  elevator 
company  by  the  factory,  in  which  a  machine 
blacksmith  of  thirty  years'  experience  had  it 
made.  About  a  month  before  the  accident 
the  elevator  was  repaired  by  this  elevator 
company,  which  had  been  in  business  for 
«ight  or  nine  years.  A  member  of  it,  with 
fourteen  years'  experience  in  the  business, 
made  the  repairs  and  inserted  the  bolt. 
After  the  repairs  had  been  made  the  elevator 
was  inspected  and  passed  by  a  casualty 


company  and  by  the  department  of  public 
safety  of  the  city  of  Philadelphia,  which 
issued  a  certificate  to  the  elevator  company 
that  "the  repairs  and  additions  recently 
completed  by  you  on  a  hand  elevator  in 
premises  northeast  comer  of  Thirteenth  and 
Girard  avenue  have  been  inspected  and 
found  to  comply  with  the  law.  Said  repairs 
and  additions  are  hereby  approved<"  After 
this  approval  of  the  repairs  made  to  the 
elevator,  it  was  put  in  operation,  carrying, 
as  stated,  as  high  as  1,600  pounds.  Under 
this  uncontradicted  state  of  facts,  the  de- 
fendant was  cleared  of  even  the  suspicion  of 
negligence. 

On  this  appeal  a  reason  given  why  there 
should  be  a  recovery  is  that  the  defect, 
which  the  defendant  discovered  aftor  the  ac- 
cident, was  a  structural  one,  and  therefore 
he  is  presumed  to  have  had  notice  of  it  in 
this  action  by  one  who,  at  the  time  of  the 
accident,  must  be  regarded  as  an  employee. 
In  support  of  this,  there  is  quoted,  with 
print^  emphasis,  what  we  said  in  Finnerty 


Montana  Union  R.  Co.  19  Mont  135,  47  Pac. 
795  (boiler  to  locomotive)  j  Howard  v.  Mis- 
aouri  P.  R.  Co.  173  Mo.  524,  73  8.  W.  407 
(defective  handle  to  hand  car) ;  Ooransson 
v.  Riter-Conley  Mfg.  Co.  186  Mo.  300,  85 
S.  W.  338  (driving  pin  used  as  wedge)  ; 
Essex  County  Electric  Co.  v.  Kelly,  67  N. 
J.  L.  100,  29  Atl.  427  (pole  broke  with  line- 
nan)  ;  De  Oraff  v.  New  York  C.  ft  H.  R. 

B.  Co.  76  N.  Y.  125  (defective  brake  chain) ; 
Painton  v.  Northern  C.  R.  Co.  83  N.  Y.  7 
(imperfect  weld  in  eyebolt  to  brake  rod) ; 
Doyle  V.  White,  9  App.  Div.  521.  41  N.  Y. 
Snpp.  628,  Affirmed  on  prevailing  opinion 
below  in  1S9  N.  Y.  548,  64  N.  E.  1090  (de- 
fective weld  in  evebolt  holding  wire) ; 
Smith  T.  New  York  C.  ft  H.  R.  R.  Co.  164 
K.  Y.  491,  58  N.  E.  656  (ring  used  in  hoist- 
ing weight) ;  Stackpole  T.  Wray,  74  App. 
Div.  310,  77  N.  Y.  Supp.  633,  Sustained  on 
subsequent  appeal  in  99  App.  Div.  262,  90 
N.  Y,  Supp.  1045  (Utentl;jr  defective  bolt 
in  elevator  apparatus) ;  Racine  v.  New  York 

C.  ft  H.  R.  R.  Co.  70  Hun,  453,  24  N.  Y. 
Snpp.  388  (boiler  to  locomotive)  ;  Martin 
V.  Highland  Park  Mfg.  Co.  128  N.  C.  264. 
83  Am.  St.  Rep.  671.  38  8.  E.  876  (flaw  in 
hammer). 

And  in  Pittsburgh,  C.  ft  St.  L.  R.  Co. 
Adams,  105  Ind.  153,  5  N.  £.  187,  it  was 
held  that,  in  case  defective  premises,  build- 
ings, machinery,  or  appliances  caused  injury 
to  a  servant,  such  servant  must  allege  and 
prove  that  the  defect  or  unfitness  which 
caused  the  injury  was  known  to  the  master, 
or  was  such  as,  with  reasonable  diligence 
and  attention  to  his  business,  he  ought  to 
have  known.  And  the  following  are  to  the 
lame  effect:  Eagle  ft  P.  Mills,  r.  Johnson 
(Ga.)  61  S.  E.  990  (defective  elevator) ; 
Chicago,  C.  ft  St.  L.  R.  Co.  v.  Dixon,  49  III. 
App.  292  (insufficient  coupler  on  car); 
(Hippard  v.  St.  Louis  Transit  Co.  202  Mo. 
432,  101  S.  W.  44  (defective  bearings  in 
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car) ;  Glasscock    Bwafford  Bros.  Dry  Goods 

Co.  106  Mo.  App.  667,  80  S.  W.  864  (de- 
fective elevator  appliance);  Krooas  v.  Ldi- 
maier,  107  N.  Y.  Supp.  218  (defect  in  metal 
pressing  machine);  Griffiths  v.  London  ft 
St.  K.  Docks  Co.  L.  R.  12  Q.  B.  Dir.  493,  Af- 
firmed in  L.  R.  13  Q.  B.  DIt.  869  (defective 
hinge  to  iron  door). 

But,  if  the  master  constructs  the  article 
which  causes  the  injury  to  the  servant  by 
reason  of  a  latent  defect,  it  is  not  neces- 
sary to  allege  that  he  had  notice  of  such 
defect,  where  he  could,  by  the  reasonable 
exercise  of  care,  have  learned  of  such  defect 
during  construction.  Standard  Oil  Co.  v, 
Bowker,  141  Ind.  12,  40  N.  E.  128  (step- 
ladder — use  of  too  email  nails). 

And  the  master  is  liable  for  all  latent  de- 
fects which  an  inspection  by  an  expert 
would  disclose.  Finnerty  v.  Burnham,  206 
Pa.  306,  64  Atl.  996  (defective  chain). 

In  Hysell  v.  Swift  ft  Co.  78  Mo.  App.  39, 
it  was  held  that  a  master  must  keep  pace 
with  scientific  development  as  it  affeete  his 
business,  and  keep  informed  of  latent  dan- 
ger, even  though  it  is  scientiflo  Information, 
if  it  is  readily  obtainable. 

And  in  Smith  v.  Oxford  Iron  Co.  42  N. 
J.  L.  467,  36  An.  Rep,  53S,  it  was  held  that 
it  was  the  duty  of  the  master  to  ascertetn 
and  make  known  the  properties  and  mode  of 
use  of  giant  powder  before  furnishing  it  to 
a  servant  who  had  customarily  been  fur- 
nished common  black  powder. 

With  respect  to  the  liability  of  a  master 
for  injuries  due  to  latent  defecte  in  com- 
mon tools,  see  case  note  to  Vanderpool  v. 
Partridge,  13  L.R.A.(N.S.)  668. 

As  to  the  servant's  assumption  of  risk 
from  latent  danger  or  defects,  see  case  note 
to  Bunuide  v,  Peterson,  ante,  76. 
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T.  Burnhara,  205  Pa.  306,  54  Atl.  396: 
"Where  the  defect  through  which  the  injury 
occurs  18  in  the  original  construction  of  the 
appliance  or  instrumentality,  notice  there- 
of to  the  master  is  unnbcessary.  In  case  of 
structural  defects,  knowledge  thereof  by  the 
master  will  be  inferred."  The  rule  of  con- 
structive notice  to  an  employer  was  ap- 
plied in '  that  case  because  the  facts  called 
for  it;  the  defect  having  been  a  patent  one. 
The  cose  was  submitted  to  the  jury  under 
instructions  that  the  plaintiff  could  not  re- 
cover unless  he  had  shown  that  the  chain 
"was  defective  when  it  was  applied;  and, 
further,  that  the  defect  was  apparent  when 
it  was  supplied."  In  affirming  the  judg- 
ment on  the  verdict  we  did  so  because  the 
jury  had  found  that  the  chain,  the  break- 
ing of  which  had  caused  the  death  of  plain- 
tifTs  husband,  "was  defective  in  its  original 
construction,  and  that  the  defect  was  ap- 
parent when  it  was  purchased  by  the  de- 
fendants." And  so  in  the  late  case  of  Stine 
V.  S.  Morgan  Smith  Co.  219  Pa.  145,  67 
Atl.  990,  the  rule  of  constructive  notice  to 
the  employer  was  applied  because  the  de- 
fect was  a  patent  one.  To  a  latent  defect, 
such  as  the  one  in  this  case,  from  which,  as 
trom  all  other  latent  defects,  the  defendant 
was  fully  justified  in  believing  his  elevator 
was  free,  after  its  repair  by  competent 
workmen  and  its  inspection  by  a  casualty 
company  and  official  inspectors,  the  rule  can 
have  no  application.  The  case  ought  to  have 
been  taken  from  the  jury,  and  the  assign- 
ments of  error,  complaining  of  what  was 
said  in  submitting  it  to  them,  are  all  o\er~ 
ruled. 
Judgment  affirmed. 


UTAH  SUPREHE  COURT. 

KB  ESTATE  OF  BRANCH  YOUNG,  De 
ceased. 

(38  Utah,  882,  94  Pae.  731.) 

Wltnesfi  —  attorney  —  privilege  —  will 
contest. 

1,  The  privilege  with  respect  to  commu- 
nications to  an  attorney  does  not  attach  to 
statements  made  by  him  or  testator  during 
the  preparation  of  a  will,  in  a  proceeding  to 
contest  the  will  on  the  ground  of  coercion, 
duress,  and  undue  influence,  either  at  com- 
mon law,  or  under  a  statute  merely  declara- 
tory of  the  common-law  privil^es. 

Same  —  rornner  will. 

2.  Evidence  of  the  provision  of  a  farmer 
will  is  not  immaterial  in  a  will  contest  on 
the  ground  of  undue  influence,  unless  it  is 
made  dear  beyond  a  reasonable  doubt  that 
the  changes  made  in  preparing  the  later 
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will  would  in  no  event  alTect  the  result  of 
the  contest. 

Same  —  exclusion  —  error. 

3.  The  exclusion  in  a  will  contest  of  tei- 
timony  as  to  the  contents  of  a  former  will 
is  not  rendered  harmlraa  by  the  fact  that 
the  testimony  was  not  made  to  appear  rele- 
vant or  material,  where  nothing  could  be 
ascertained  as  to  its  character  because  of 
tbe  rulings  of  the  court. 

(March  ^  1908.) 


Case  Note.  —  PHviUge  of  communica' 
Hons  to  oMomey  during  preparation 

of  will. 

It  may  be  laid  down  as  a  general  rule  of 
law,  gathered  from  all  the  authorities,  that, 
unless  provided  otherwise  by  statute,  com- 
munications by  a  client  to  the  attorney  who 
drafted  his  will,  in  respect  to  that  docu- 
ment, and  all  transacticms  occurring  be- 
tween them  leading  up  to  its  exeeuUon,  are 
not,  after  the  client's  death,  within  t^e 
protection  of  the  rule  as  to  privil^ed  com- 
munications, in  a  suit  between  the  testa- 
tor's devisees  and  heirs  at  law,  or  other 
parties  who  all  claim  under  him.  The  rea- 
son for  such  an  exception  to  the  general 
rule  excluding  confidential  professional 
communications  is  that  the  rule  is  designed 
for  the  protection  of  the  client,  and  it  can- 
not be  said  to  be  for  the  interest  of  a  tes- 
tator, in  a  contro\*ers7  between  parties  all 
of  whtmi  claim  under  htm,  to  have  those 
declarations  and  transactions  excluded  which 
are  necessary  to  the  prc^r  fulfilment  of 
his  will. 

Thus,  in  Doherty  v.  O'Callaghan,  157 
Mass.  90.  17  L.RA.  188.  34  Am.  St.  Rep. 
258,  31  N.  E.  726,  testimony  of  a  lawyer 
as  to  the  directions  given  by  a  deceased 
person  before  drawing  his  will,  offered  to 
show  whether  an  instrument  presented  for 
probate  was  or  was  not  the  will  of  the  de- 
ceased, was  held  not  to  be  within  the  rule 
of  privileged  communications.  The  court 
said  that  when  a  will  was  presented  for 
probate  it  could  see  no  reason  why,  as  a 
matter  of  public  poliCT,  the  attomej  who 
drafted  it  should  not  be  allowed  to  testify 
what  directions  were  given  him  by  the  tes- 
tator, so  that  it  might  appear  whether  the 
instrument  in  question  was  or  was  not  the 
will  of  the  deceased. 

So.  in  Re  Layman,  40  Minn.  372,  42  N.  W. 
286,  which  was  also  an  action  to  contest  a 
will,  and  in  which  the  principal  question 
was  the  mental  capacity  of  the  deceased 
when  he  executed  the  instrument  in  ques- 
tion, it  was  lield  that  neither  the  heirs  at 
law,  nor  his  devisees,  could  invoke  the  rule 
of  privileged  eomniunications  to  exclude  the 
testimony  of  the  attorney  who  drew  the 
will,  offered  for  the  purpose  of  laying  the 
foundation  for  the  admission  of  his  opinion 
as  a  nonexpert  as  to  the  testator's  sound- 
ness of  mind,  as  to  transactions  and  com- 
munications lietween  them  while  the  witness 
was  acting  as  the  deceased's  l^;al  adviser. 
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i  PPEAL  by  contestant  from  a  judgment 
il  of  the  District  Court  for  Utah  County 
diuUuaiDg  the  alleged  will  of  Branch  Young, 
deceased.  Reversed. 

The  facta  are  stated  in  the  <^inion. 

Messrs.  Samnel  A.  Klnc  voA  WllUam 
H.  Kin;  for  appellant. 

Messrs.  Grant  C.  Bagley  Md  ThnmiMi, 
Wedgewood,  ft  Irrln  for  respondents. 

Prick,  J.,  delivered  the  opinion  of  'the 
eoDrt: 

This  proceeding  was  begun  in  the  district 
eourt  of  Utah  county  to  establish  a  writing 
pnrporiing  to  be  the  last  will  and  testament 
of  Branch  Young,  deceased.  Objections  were 
filed  to  the  allowance  of  the  proposed  will 
by  some  of  the  children  of  the  deceased  upon 


the  ground  thai  it  wsfl  made  under  coer- 
cion, duress,  and  undue  influence,  which 
were  allied  to  have  been  exerted  upon  the 
mind  ol  the  deceased  by  his  wife,  who  was 
a  beneficiary  named  in  the  will;  and  that 
such  undue  influence  was  exerted  at  a  time 
when  the  testator  was  old,  infirm,  and  of 
feeble  mind. 

On  the  hearing  of  the  contest  before  the 
court  the  protestants  called  as  a  witness 
one  A.  B.  Morgan,  an  attorney  at  law,  who 
prepared  the  proposed  will  under  the  direc- 
tions of  the  deceased.  The  witness  testifled 
that  while  l^e  will  was  being  prepared  he 
had  several  eouTersations  with  tiie  deceased 
and  his  wife  concerning  ^e  provisions  con- 
tained therein;  that  the  deceased,  at  the 
time,  presented  to  the  witness  a  former  will 


some  of  which  were  not  connected  with  the 
preparation  of  the  will.  It  was  said  that 
sueh  rule  "should  not  be  so  perverted  by  a 
strict  adherence  to  it  as  to  render  It  in- 
fonsistent  with  its  object,  and  thus  brii^ 
H  into  direct  conflict  with  the  reason  upon 
which  it  is  founded.  .  .  .  The  object  of 
(be  rule,  so  far  as  it  relates  to  tliis  class  of 
communications,  being  the  protection  of  the 
estate,  there  remains  no  reason  for  continu- 
ing it  when  the  very  foundation  upon  which 
it  proceeds  is  wanting." 

So.  in  CBriMi  v.  Spalding,  102  6a.  490, 
6«  Am.  St.  Rep.  202.  81  8.  E.  100,  which 
ns  also  a  will  eontnt,  it  was  held  that  a 
statutory  provision  that  no  attorney  should 
be  competent  or  compellable  to  testify  "for 
or  a^inst  his  client''  did  not  apply  to  tes- 
timony by  the  attorney  who  drafted  the 
will,  as  to  its  execution  by  the  deceased, 
as  to  her  mental  capacity  to  make  a  will, 
snd  as  to  what  passed  between  them  when 
he  read  it  over  to  her  and  explained  to  her 
its  meaning.  The  court  said  that  in  such  a 
eraitroversy  it  could  not  be  said  that  such 
witness  was  called  upon  to  testify  "for 
or  against"  his  client's  estate. 

This  principle  was  also  asserted  in  Gra- 
ham V.  CFallon,  4  Mo.  338,  which  was  an 
action  to  establish  a  lost  will;  and  it  was 
held  that  the  attorney  who  drafted  the  will, 
who  was  present  at  the  time  of  its  execu- 
tion, who  saw  the  will,  after  the  death  of 
the  testator,  in  the  possession  of  the  testa- 
tor's family,  and  who  had  read  and  recalled 
its  principal  provisions,  was  a  competent 
witness  to  prove  these  facta;  and  his  testi- 
tnony  was  not  subject  to  the  objection  that 
it  disclosed  confidential  cmunnnications  of 
hiR  client. 

So,  in  Russell  v.  Jackson,  9  Hare,  387, 
which  was  an  action  by  a  tcstatoT's  next  of 
kin  challenging  a  residuary  gift  to  the  ex- 
ecutors upon  the  ground  that  it  was  made 
on  a  secret  trust.  Vice  Chancellor  Turner 
held  that  the  rule  as  to  privileged  commu- 
nications between  an  attorney  and  client 
did  not  apply  in  cases  of  testsmenttirv  dis- 
positions by  the  client,  in  actions  between 
parties  all  of  whom  claimed  under  the  lat- 
ter, upon  the  ground  that  In  such  cases  the 
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very  foundation  upon  which  the  rule  pro- 
ceeded seemed  to  be  wanting,  as  the  dis- 
closure, under  such  circumstances,  could  af> 
feet  no  right  or  interest  of  the  client. 

This  principle  finds  support,  also,  in  Re 
Dominiei,  151  Cal.  181,  90  Pae.  448,  which 
was  an  appeal  fnmi  a  judicial  order  dis- 
tributing a  decedent's  estate,  and  in  the  fol- 
lowing cases  all  of  which  were  will  con- 
tests: Olmetead  v.  Webb,  6  App.  D.  C.  38; 
Kern  v.  Kern,  164  Ind.  29,  56  N.  E.  1004; 
Coates  V.  Semper,  82  Minn.  460,  86  N.  W. 
217;  Thompson  v.  Ish,  09  Mo.  177,  17  Am. 
St.  Rep.  062,  12  8.  W.  610  (where  tiie  spe- 
cific question  at  issue  was  the  competence 
of  the  testator's  physician) ;  Re  Downing. 
118  Wis.  681,  96  N.  W.  876  (in  which  the 
specific  point  decided  was  that  an  attorn^ 
who,  in  drawing  a  will,  acted  merely  as  a 
scrivener,  his  advice  being  neither  asked 
nor  given,  was  competent  to  testify). 

There  are  three  coses  in  which  the  rule 
that  statements  made  by  a  testator  to  the 
attorney  who  drafted  his  will  are  not  privi- 
leged after  his  death,  in  cases  between  par^ 
ties  claiming  nnder  him,  has  been  justlfled 
upon  the  ground  that  the  testator,  by  con- 
sulting with  his  attorn^  in  regard  to  his 
will,  has  thereby  impliedly  waived  the  seal 
of  secrecy  placed  by  the  law  upon  confi- 
dential professional  communications.  But 
this  reason  for  the  rule  seems  to  be  ig- 
nored by  most  of  the  authorities. 

The  earliest  of  these  coses  is  Blackburn 
V.  Crowford,  3  Wall.  176,  18  L.  ed.  186. 
which  was  an  action  for  the  recovery  of 
lands,  in  which  plaintiff  claimed  through 
the  nephew  and  nieces  of  the  decedent  last 
seised,  and  in  which  the  sole  question  was 
marriage  vel  non  between  their  mother  and 
father.  The  defendant  offered  in  evidenee 
the  will  of  the  man  whose  marriage  was 
questioned,  and  offered  to  prove  by  the  at- 
torney who  drafted  the  will  declarations 
made  by  the  testator  at  the  time  of  his 
consultation  of  such  witness  touching  the 
illegitimacy  of  such  children.  It  was  held 
that  such  communications  were  not  privi- 
l^ed.  After  review  of  authorities  estab- 
lishing this  propfisition,  the  court  went  on 
to  say  that  there  was  another  grbund,  oji  ,  . 
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vhich  had  not  been  formally  executed ;  that 
there  was  some  change  made  in  the  be- 
quests by  the  new  will;  that  the  witness 
had  prepared  several  wills  at  the  r^uest  of 
the  deceased  immediately  preceding  his 
death,  and  that  his  wife,  one  of  the  prin- 
cipal beneficiaries  of  the  proposed  will,  was 
present  and  took  part  in  a  number  of  con- 
versations between  the  witness  and  the  de- 
eeased  with  respect  to  the  proposed  will. 
The  protestants  then  puppounded  some  ques- 
tions to  the  witness  in  which  they  asked 
him  to  state  how  many  wills  he  had  pre- 
pared for  the  deceased;  what  was  said  by 
the  deceased  with  respect  to  the  changes 
that  were  made  in  the  proposed  will  as  com- 
pared with  the  former  one;  and  to  state 
what  wu  Bald  by  the  witness,  the  deceased. 


and  the  wife  of  the  deceased  with  regard 
to  the  proposed  will.  The  witness  refused 
to  answer  upon  the  ground  that  all  the  mat- 
ters inquired  about  were  privil^^.  The 
court  sustained  the  witness  with  regard  to 
all  statements  made  by  the  witness  and  the 
deceased,  both  with  respect  to  the  fonnar 
and  the  proposed  will,  and  denied  the  re- 
quest of  the  proponents  to  require  the  wit- 
ness to  answer,  except  as  to  statements  the 
wife  may  have  made.  The  witness,  however, 
said  that  he  could  not  select  frcnn  the  con- 
versations all  the  matters  stated  1^  ihi  wife 
without  also  disclosing  some  things  said  by 
the  deceased,  and  refused  to  answer,  ever 
the  protestants'  objections.  The  court  did 
mot  eompel  ttw  witness  to  answer,  but,  in 
effect,  pemitted  him  to  deteimine  for  him- 


wMch  it  preferred  to  base  its  deciaion,  and 
made  use  of  the  following  language:  '*The 
elient  may  waive  the  proiiection  of  the  rule. 
The  waiver  may  be  express  or  implied.  We 
think  it  as  effectual  here  by  implication 
as  the  most  explicit  language  could  have 
made  it.  It  could  have  been  no  clearer  if 
the  client  hod  expressly  enjoined  it  upon 
the  attorney  to  give  this  testimony  when- 
ever the  truth  of  his  testamentary  declara- 
tion should  be  challenged  by  any  of  those 
to  whom  it  related."  This  apparently  based 
the  waiver  upon  the  mere  fact  of  consulta- 
tion with  the  draftsman  of  the  will,  as  there 
is  nothing  in  the  opinion  to  show  any  other 
basis  therefor.  Mr.  Justice  Clifford,  in  his 
dissenting  opinion,  however,  declared  that 
the  suggestion  of  waiver  was  "utterly  with- 
out foundation  or  just  preteiise." 

The  language  quoted  irom  the  prevailing 
opinion  in  the  case  last  cited  was  quoted, 
apparently  with  approval,  by  the  same  court 
in  Olover  v.  Patten,  165  U.  S.  394,  41  Lw  ed. 
760,  17  Sup.  Ct.  Rep.  411,  though  the  in- 
strument sued  on  was  not  a  will. 

And  the  doctrine  in  question  was  justified 
upon  the  same  ground  in  Re  Nelson,  132 
Cal.  182,  64  Pac.  294,  which  was  an  action 
for  the  revocation  of  the  probate  of  a  will 
and  codicil,  on  the  grounds  that,  at  the 
time  they  were  executed,  the  deceased  was 
not  of  sound  and  disposing  mind,  and  that 
they  were  made  under  duress  and  undue  in- 
fluence of  certain  parties  benefited  thereby. 
In  arriving  at  the  conclusion  that  the  at- 
torney who  drew  the  codicil  could  testify  as 
to  the  communications  made  to  him  by  the 
testator  in  regard  to  such  instrument,  the 
eourt  said  that,  by  requesting  the  attorney 
to  draw  his  will,  the  client  impliedly  asked 
him  to  do  and  say  whatever  might  at  any 
time  and  place  be  requisite  for  the  purpose 
of  establishing  the  integrity  of  the  will, 
thereby  waiving  the  protection  of  privi- 
leged communications  and  releasing  the  at- 
torney from  the  obligation  of  secrecy  as 
fully  OB  if  the  attorney  had  become  a  sub- 
scribing witness  to  the  will. 

In  the  following  cases  no  objection  upon 
the  ground  that  they  were  privil^ed  seems 
to  have  been  made  to  the  testimony  of  the 
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attorney  who  drew  the  will  in  question,  as 
to  communications  made  to  him  by  the  tes- 
tator durii^  the  preparation  of  the  tame: 
Taylor  t.  Pegram,  101  lU.  106,  37  N.  E.  837. 
which  was  an  action  to  set  aside  a  will  upon 
the  allied  ground  of  mental  incapacity  and 
undue  influence,  and  in  which  the  testi- 
mony of  the  attorney  who  drafted  the  will, 
and  who  was  also  a  subscribing  witness 
thereto,  that  he  had  observed  no  indica- 
tion of  undue  influence,  was  held  to  be 
properiy  reesived;  Nourae  t.  JPineh,  1  Ves. 
Jr.  344,  where  tiie  question  was  whether 
the  executors  were  trustees  for  the  ncoct 
of  kin  of  an  undiaposed-of  residue  of  the 
testator's  estate,  and  in  which  the  attorney 
who  drew  the  will  was  permitted  to  testify 
as  to  what  was  said  and  done  by  the  tes- 
tator at  the  time  the  witness  was  con- 
sulted, about  its  making;  Stewart  v.  Walk- 
er, 6  Ont.  L.  Sep.  495,  in  which  »  lost 
will  was  established  largely  upon  the  teati- 
mony  of  the  plaintiff  himself,  who  was  the- 
solicitor  who  had  drafted  the  will,  and  who 
was,  under  the  will,  the  sole  executor  and 
the  devisee  of  the  gieater  part  of  the  ca- 
ts te. 

There  is  a  line  of  eases  which,  without 
specifically  passing  upon  the  question  here- 
under diaeuasiott,  nave  held  that,  where  a 
testator  has  requested  the  attarney  who- 
drafted  his  will,  and  with  whom  he  has- 
consulted  in  r^rd  thereto,  to  sign  the  will 
as  an  attesting  witness,  be  bos  in  effect 
consented  that,  whenever  the  will  should  be 
offered  for  probate,  the  attorney  might  be 
called  as  a  witness  and  testify  to  any  facts 
within  his  knowledge,  necessary  to  estab- 
lish the  validity  of  the  will;  in  other  words, 
that  this  is  a  waiver,  by  the  testator,  of  the 
pledge  of  secrecy  imposed  1^  the  rule  u  to 
privil^fed  communications.  'Hhe  eases  re- 
ferred to  are:  Re  Wax,  106  Cal.  343,  39 
Foe.  624;  Re  MuUin,  110  Cal.  252,  42  Pac. 
645;  Pence  v.  Waugh,  135  Ind.  143,  34  N. 
E.  860;  Denning  v.  Butcher,  91  Iowa.  425. 
59  N.  W.  69;  McMaster  v.  Scriven,  85  Wis. 
162.  39  Am.  St.  Rep.  828,  55  N.  W.  14f). 

Attention  may  here  be  called  to  Elliott 
V.  Elliott,  3  Neb.  (Unof.)  832,  92  N.  W. 
1006,  which  was  an  actiofr^9q]9^jt,a  will; 
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mU  when  any  statement  made  hj  the  wife 
eoald  or  oould  not  be  answered  without  vio- 
la ting  the  privilege.  During  the  hearing 
it  waa  abo  made  to  appear  that  the  former 
will  was  either  lost  or  destrt^ed,  and  that 
the  witness  had  read  it  and  knew  in  a  gen- 
eral way  at  l»st  the  contents  thereof.  For 
the  purpose  of  showing  that  some  changes 
had  been  made  in  the  proposed  will  in  some 
of  the  bequests,  and  what  those  changes 
were,  the  proponents  asked  the  witness  to 
state  the  contents  of  the  former  will  in  that 
regard.  This  testimony  sought  to  be  elicit- 
ed was  excluded  by  the  court  as  privileged, 
to  which  rulings  of  the  court  contestants 
duly  excepted.  Judgment  was  entered  sus- 
taiBing  the  will,  from  which  the  protestants 
faaTe  appealed,  and  now  present  lAa  fora- 

thoi^h  the  rule  of  law  under  discussion  was 
not  applied.  There  the  attorney  who  drew 
the  will,  and  who  attested  the  sune  at  the 
testator^  request,  was  pennitted  to  testify 
MM  to  statements  made  to  him  the  testa- 
tor as  to  his  reasons  for  disposing  of  the 
property  as  he  did,  upon  the  ground  that 
they  were  not  ccmfidential  communications, 
as  they  appeared  to  have  been  made  for  the 
most  part  in  the  presence  of  otben,  and 
onder  no  injunction  of  secieciy. 

But,  when  the  action  in  which  it  Is 
sought  to  have  the  attorney  who  drafted 
the  will  testify  as  to  the  declarations  of  the 
testator  during  the  preparation  of  the  will 
arises  between  the  testator's  representatives 
and  strangers  not  claiming  under  him,  this 
exception  to  the  general  rule  of  privileged 
communications  does  not  apply.  Such  was 
the  conclusion  reached  in  Chew  v.  Farmers' 
Bank,  2  Md.  Ch.  231,  which  was  an  action 
originally  begun  by  a  widow  to  assert  cer- 
tain claims  against  lands  owned  by  her  hus- 
band at  the  time  of  his  death,  but  which 
the  devisees  under  his  will  had  conveyed  to 
strangers.  During  the  litigation  the  widow 
died,  and  her  executor  was  admitted  as  com- 
plainant in  her  stead,  and  the  action  re- 
vived. She  had  left  a  will;  and,  upon  ob- 
jection 1^  her  executor,  the  attorney  who 
drew  her  will  was  not  permitted  to  testi^ 
as  to  the  provisions  therein  relative  to  the 
claims  in  question,  or  as  to  the  reasons 
assigned  by  her  for  making  such  provisions, 
or  as  to  anything  which  occuriW  in  the 
ccraversation  between  her  and  the  witness 
upon  the  subject.  The  court  declared  that, 
if  anything  was  said  in  the  course  of  that 
conversation  between  the  deceased  and  her 
attorney, — ^they  standing  towards  each  other 
in  the  relation  of  legal  adviser  and  client, — 
which  could,  if  revealed  by  the  witness,  op- 
erate to  her  prejudice,  the  rule  prohibiting 
such  revelations  applied  with  sMngmt 
force. 

So,  in  Bennett's  Estate,  13  Phila.  331, 
the  court  refused  to  permit  a  claim  against 
a  decedent's  estate  to  be  established  by  the 
testimony  of  the  attorney  who  drew  the 
deeedent^  will,  as  to  statements  made  1^ 
the  decedent  to  him  while  consulting  him 
I7L.RJl.(N.S.) 


going,  among  other  matters,  for  review. 
The  contestants  contend  that  the  mat- 
ters inquired  about  were  not  privileged,  and 
assign  the  rulings  of  the  court  as  error. 

One  question  presented  for  review  is.  To 
what  extent  does  the  privilege  between  at- 
torney and  client  prevail  where  the  question 
arises  in  a  will  contest  after  the  death  of 
the  client!  Is  the  privilege  the  same  in 
such  a  case  as  it  is  between  an  attorney  and 
client  with  respect  to  all  other  matters  aris- 
ing before  or  after  the  death  of  the  client? 
Subdivision  2  of  |  3414,  Rev.  Stat  1898,  so 
far  as  material  to  the  present  inquiry,  pro- 
vides as  follows:  "An  attorney  cannot, 
without  the  consent  of  his' client,  be  exam- 
ined as  to  any  oommunieation  made  the 
client  to  him,  or  his  adviee  ^vm  therein 

in  r^ard  to  the  preparation  of  the  will, 
upon  the  ground  that  such  eonununications 
were  privil^ed. 

Upcm  the  same  principle,  in  Sweet  v. 
Owras,  lOB  Ho.  1,  18  S.  W.  928,  which  was 
an  action  to  reform  a  deed  on  the  ground 
of  mistake,  so  as  to  convey  thereby  the 
whole  of  a  certain  tract  of  land  instead  of 
a  third  of  it,  the  attorney  who,  some  time 
after  the  execution  of  the  deed,  had  drawn 
the  will  of  the  grantor,  was  not  permitted 
to  testify  that  the.  grantor  stated  to  him 
that  he  had,  by  such  deed,  conveyed  the 
whole  of  the  tract  in  question  as  security 
for  money  due  the  fp^antee. 

And  this  proposition  that  the  exception 
to  the  general  rule  of  privileged  communi- 
cations, here  under  discussion,  does  not  ap- 
ply in  actions  between  the  testator's  rep- 
resentatives and  strangers  claiming  adverse- 
ly to  his  estate,  finds  support,  also,  in  the  M- 
lowing  cases:  Scott  T.  Harris,  113  III.  447; 
Re  Layman,  40  Minn.  372,  42  N.  W.  286; 
Coates  V.  Semper,  82  Minn.  460,  85  N.  W. 
217;  Re  Downing,  118  Wis.  581,  95  N.  W. 
876;  Russell  v.  Jackson,  9  Hare,  387. 

Of  course,  as  long  as  the  testator  lives  the 
transactions  and  communications  between 
him  and  the  attorney  who  drafted  the  will 
are  privilq^.  Re  Dominici,  151  Cal.  181, 
90  Pac.  448;  O'Brien  v.  Spalding,  102  Ga. 
490,  66  Am.  St.  Rep.  202,  31  S.  E.  100;  Kern 
V.  Kern,  154  Ind.  29,  55  X.  E.  1004;  Doherty 
V.  O'Callaghan,  157  Mass.  90,  17  L.R.A.  188, 
34  Am.  St.  Rep.  268,  31  N.  E.  726;  Re  Down- 
ing and  Russell  v.  Jackstm,  supra. 

But  the  rule  that,  as  between  parties 
claiming  under  the  tMtator,  his  statements 
to  the  attorn^  who  drew  his  will,  and  the 
transactions  between  them  in  r^rd  to  its 
preparation,  are  not  privileged  where  all 
parties  claim  under,  and  not  adversely  to, 
the  testator,  is  not  in  force  in  New  York 
state,  since  the  Code  of  Civil  Procedure  pro- 
vides that  an  attorney  shall  not  be  allowed 
to  disclose  a  communication  made  by  his 
client  to  him,  or  his  advice  given  thereon  in 
the  course  of  his  professional  employment, 
unless  expressly  waived  upon  trial.  Accord- 
ingly, it  was  held  in  Loder  v.  Whelpley,  111 
N.  T.  230,  18  K.  E.  874,  that,  under  thiflf 
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in  the  course  of  professional  employment." 
It  will  be  observed  that,  under  the  forego- 
ing provisioQ,  the  privilege  therein  given, 
as  at  common  law,  is  purely  personal,  and 
belongs  to  the  client.  If  the  client  waives 
the  privilege,  neither  the  attorney,  nor  any- 
one else,  may  invoke  it.  It  is  likewise  ap- 
parent that  the  privilege  given  by  the  stat- 
ute is  simply  declaratory  of  that  existing 
at  common  law.  Without  this  statute, 
therefore,  in  view  of  g  2488,  Bev.  SUt.  1893, 
in  which  the  common  law  of  England  is 
adopted,  the  privilege  would  exist  and  be  in 
force  in  this  state.  The  mere  fact  that  the 
common-law  privilege  is  declared  in  statu- 
tory form  does  not  extend  the  scope  of  its 
operation.  The  material  question,  there- 
fore, is,  Did  the  privilege  at  common  law 
extend  to  will  contests  between  heirs  of  the 
'deceased  ancestor,  where  the  issues  of  du- 
ress, undue  influence,  or  insanity  are  in- 
volved T 

Professor  Wigmore,  !n  his  work  on  Evi- 
dence, vol.  4,  i  2314,  in  concluding  a  discus- 
sion of  the  question  of  privilege,  as  applica- 
ble to  an  attorney  and  client  in  cases  of 
will  contests,  states  the  rule  as  follows : 
""But  for  wills  a  special  consideration  comes 
into  play.  Here  it  can  hardly  be  doubted 
that  the  execution,  and  especially  the  con- 
tents, are  impliedly  desired  by  the  client  to 
be  kept  secret  during  his  lifetime,  and  are 


accordingly  a  part  of  his  confidential  oom* 
munication.  It  must  be  assumed  that  dar> 
ing  that  period  the  attorney  ought  not  to  be 
called  upon  to  disclose  even  the  fact  of  a 
will's  execution,  much  less  its  tenor.  But, 
on  the  other  hand,  this  confidence  is  intend- 
ed to  be  temporary  only.  That  there  may 
be  such  a  qualification  to  the  privily  is 
plain.  That  it  appropriately  explains  the 
client's  relation  with  an  attorney  drafting 
a  will  seems  almost  equally  clear.  It  fol- 
lows, therefore,  that  after  the  testator's 
death  the  attorney  is  at  liberty  to  disclose 
all  that  affects  the  execution  and  tenor  of 
the  will.  The  only  question  could  be  aa  to 
communications  tending  to  show  the  in- 
validity of  the  will,  t.  e.,  from  which  a  cir- 
cumstantial inference  could  be  drawn  that 
the  testator  was  insane,  or  was  unduly  in- 
fluenced. It  may  be  conceded  that  the  tes- 
tator would  not  wish  the  attorney  to  assist 
in  any  way  the  overthrow  of  the  will.  But 
the  answer  is  that  such  utterances  were  ob- 
viously not  confidentially  made  with  refer- 
ence to  the  secrecy  of  the  fact  of  insanity 
or  undue  influence,  for  the  testator,  of  course, 
did  not  believe  those  facts  to  exist,  and 
therefore  could  not  possibly  be  said  to  have 
communicated  them.  As  to  the  tenor  and 
execution  of  the  will,  it  seems  hardly  open 
to  dispute  that  th^  are  the  very  facts 
which  the  testator  expected  and  intended  to 


statute,  a  lawyer  was  prohibited  from  testi- 
fying as  to  coramunicatiom  between  himself 
and  his  client  as  to  the  client's  will;  and 
that  this  was  so  even  though  the  attorney 
asked  no  questions,  and  gave  no  advice,  and 
did  nothing  more  than  reduce  the  instruc- 
tions of  the  testator  to  writing. 

And  this  interpretation  of  the  statute  was 
assented  to  in  Re  Coleman,  111  N.  Y.  220. 
19  N.  E.  71,  in  which  it  was  declared  that 
conversations  between  the  attorney  who  drew 
the  will  and  the  testator,  at  the  time  the 
latter  gave  instructions  to  the  former  as  to 
the  will,  were  had  in  pursuance,  and  under 
the  sanction,  of  prnfeasional  employment, 
and  were  clearly  within  the  protection  of 
the  statute,  though  the  specific  point  decid- 
ed was  that  the  pledge  of  secrecy  imposed  by 
the  statute  was  expressly  waived  by  the 
client,  in  requesting  the  attorney  to  become 
a  witness  to  the  will ;  which  ruling  as  to  at- 
torneys  as  attesting  witnesses,  it  may  be  said 
in  passing,  was  afterwards  incorporated  in 
the  statute. 

The  two  oases  last  cited  were  followed  in 
Mason  v.  Williaina.  53  Hun,  398.  6  N.  Y. 
Supp.  470;  Re  McOarthv.  38  N.  Y.  S.  R.  124. 
14  N.  Y.  Supp.  2;  Re  AioCarthy,  48  N.  Y.  S. 
R.  315.  20  N.  Y.  Supp.  .^Sl;  Pearsall  v.  El- 
mer, 5  Redf.  181. — in  all  of  which  the  dec- 
larations of  the  testator  to  the  attorney  who 
drew  the  will,  during  the  preparation  of  the 
same,  were  held  to  Ite  privileged  under  the 
statute;  while  the  holding  in  Re  Coleman, 
supra,  that  the  testator  waived  the  privi- 
17  L.R.A.(N.S.) 


1 by  asking  the  draftsman  to  become  an 
attesting  witness  to  the  will,  was  followed 
in  Re  Gagan.  47  N.  Y.  S.  R.  444,  20  N.  Y. 
Supp.  428.  Affirmed  in  49  N.  Y.  S.  R.  366, 
21  N.  Y.  Supp.  350;  and  in  Re  Lamb,  21  N". 
Y.  Civ.  Proc.  Rep.  324,  18  N.  Y.  Supp.  173. 

This  New  York  statute  was  also  passed 
upon  in  Butler  v.  Fayerweather,  33  C.  C.  A. 
I  627,  63  U.  S.  App.  120,  91  Fed.  460,  in  whieh 
it  was  held  that  an  attorney  who  liad  pre- 
I  pared  a  eodieil  alleged  to  have  been  exe- 
I  cuted  and  published  by  the  client,  and  to 
I  have  been  afterwards  destroyed  by  a  third 
I  person,  could  not  be  required  to  disclose 
'  its  contents,  or  to  testify  whether  it  was 
'  signed  in  the  presence  of  attesting  witnesses 
I  so  as  to  constitute  a  valid  publication,  where 
,  the  attorney  was  not  an  attesting  witness. 
This  proceeding  wu  upon  a  writ  of  error- 
'  to  review  an  order  committing  the  attomey 
j  for  contempt  for  not  answering  these 
.  questions  in  an  equity  case  in  the  circuit 
;  court,  the  exact  character  of  which  does  not 
:  appear.  That  court,  in  Faverweather  v. 
I  Ritch,  90  Fed.  16,  had  held  that  the  attorney 
I  must  answer  the  questions,  and,  on  his  con- 
{  tinned  refusal,  issued  the  order  complained 
I  of. 

I  It  would  seem  to  be  the  established  rule, 
[  however,  that  such  communications,  to  come 
I  within  the  protection  of  the  statute,  must 
I  be  in  fact  confidential,  and  not  made  in  the 
'  presence  of  third  parties.  Such  was  the 
I  conclusion  reached  in  Re  McCarthy,  S5  Hun, 
I  7,  8  N.  Y.  Supp.  578;  Re  McCarthy,  38  N.  Y. 
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be  disclosed  after  his  death ;  and,  with  this  i  urged,  because,  in  such  a  case,  the  proceed- 
geaeral  intention  covering  the  whole  trans-  !  ings  were  not  adverse  to  the  estate,  and  the 


action,  it  is  impossible  to  select  a  circum- 
stance here  or  there  (such  aa  the  absence  of 
one  witness  in  another  room )  and  argue 
that  the  testator  would  have  wanted  it  kept 
secret  tf  he  had  known  that  it  would  tend 
to  defeat  his  intended  act.  The  confidence 
is  not  apportionable  by  a  reference  to  what 
the  testator  might  have  intended  had  he 
known  or  reflected  on  certain  facts  which 
now  bear  against  the  will." 
The  supreme  court  of  Iowa,  in  a  well-con- 


interest  of  the  deceased,  as  well  aa  of  the 
estate,  was  that  the  truth  be  ascertained." 

In  the  following  cases  the  doctrine  of 
privil^e  between  an  attorney  and  client  is 
discussed,  and  it  is  held  that  communica- 
tions or  statements  made  by  the  deceased 
to  the  attorney  preparing  the  will  with 
respect  to  the  subject-matter  thereof  and 
what  the  attorney  heard  or  saw  with  re- 
spect thereto  do  not  fall  within  the  privi- 
ly:    Scott  V.  Harris,  113  111.  447;  Do- 


sidered  case,  entitled  Winters  v.  Winters,  102  |  herty  v.  O'Callaghan,  157  Mass.  90,  17 
Iowa,  in  speaking  of  the  privily,  at  page  |  L.R.A.  188,  34  Am.  St.  Rep.  258,  31  N.  E. 
57,  63  Am.  St.  Rep.  430,  71  N.  W.  185,  says:  I  726;  Glover  v.  Patten,  165  U.  S.  394,  41  L. 
"At  common  law,  confidential  communica- !  ed.  760,  17  Sup.  Ct.  Hep.  411;  O'Brien  v. 
lions  to  a  physician  were  not  privileged,  '  Spalding,  102  Ga.  490,  66  Am.  St.  Rep. 
and  they  are  only  so  made  by  statute.  Those  J  202,  31  S.  E.  100;  Graham  v.  OTallon,  4 
to  an  attorney,  however,  were  privileged ;  Mo.  338 ;  Coates  v.  Semper,  82  Minn.  460, 
and  it  was  held  that  the  attorney  might .  85  N.  W.  217;  McMaater  v.  Scriven,  85  Wis. 
not  divulge  without  the  conaent  of  the  client '  162,  39  Am.  St.  Rep.  828,  55  N.  W.  149; 
while  living,  but  that,  after  his  death,  in  a  I  Blackburn  v.  Crawford,  3  Wall.  175,  18  L. 
contest  between  a  stranger  and  an  heir,  '  ed.  186;  3  Jones,  Ev.  §  773;  2  Rice,  Ev.  pp. 
devisee,  or  personal  representative,  the  lat- :  649-651;  Re  Layman,  40  Minn.  371,  42  N. 
ter  might  waive  the  privilege  and  examine  j  W.  286.  In  some  of  the  cases  a  distinction 
the  attorney  concerning  the  confidential  |  ia  sought  to  be  made  between  a  proponent 
eommunications,  though  the  stranger  was  ;  and  a  contestant  of  a  will,  and  it  ia  accord- 
not  permitted  to  do  so ;  and.  in  a  contro- 1  ingly  held  that  the  privilege  doea  not  apply 
versy  between  heirs  at  law,  devisees,  and  i  when  the  attorney  is  called  in  support  of  a 
personal  representatives,  the  claim  that  the  :  will.  Such  cases,  however,  are  not  numer- 
eommnnieation  was  privilcfced  could  not  be  1  ous,  and  the  reason  for  the  holding  ia  fairly 

S.  R.  124,  14  N.  Y.  Rupp.  2;  Re  Smith,  61  ,  testator  to  his  attorney  in  regard  to  the 


Hun.  101,  16  N.  Y.  Supp.  425;  Re  Eckler, 
110  N.  Y.  Supp.  flSO:  and  Re  Seara,  33  Misc. 
141.  68  N.  Y.  Supp.  363;  though  in  Re 
O'Neil,  26  N.  Y.  S.  R.  242,  7  N.  Y.  Supp. 
197.  in  which  it  was  held  that  any  act  or  word 
of  the  testator  to  his  attorney  on  the  sub- 
jpct  of  hia  will,  or  its  execution,  could  not 


preparation  of  his  will  were  not  priv- 
legod, — at  least  between  devisees  and  neirn 
at  law  of  the  testator  or  other  parties 

claiming  through  him:  Hanford  v.  Sanford, 
5  Lana.  486;  Sheridan  v.  Houghton,  6  Abb. 
N.  C.  234,  Affirmed  without  regard  to  this 
question  in  84  N.  Y.  643;  Re  Chase,  41  Hun, 


be  proved  by  the  testimony  of  the  attorney,  |  203;  Re  Austin,  42  Hun,  516,  Appeal  Dis- 
the  court  made  use  of  the  following  Ian-  missed  in  121  N.  Y.  664,  24  N.  E.  1093;  Re 
guagc :  "Practically,  all  that  a  man  may  say  i  Boury,  8  N.  Y.  S.  R.  809. 
to  an  attomnr  who  is  employed  hj  him  to  |  In  Re  Chapman,  27  Hun,  S73,  however, 
draw  his  will  and  to  superintend  its  exe- ,  also  decided  before  Loder  v.  Whelpley  and 
eution,  upon  that  subject,  and  all  he  may  say  .  Re  Coleman,  supra,  the  court,  while  admit- 
to  anybody  else  in  the  attorn^'s  presence  { ting  that  the  death  of  a  party  would  not, 
and  hearing  at  the  time,  cannot  be  lawfully  i  as  a  general  rule,  remove  the  seal  fixed  by 
disclosed  by  the  attorney."  i  law  on  confidential  communications  to  at- 

In  Re  Cornell.  89  App.  Div.  412,  85  N.  Y.  |  torneya,  nevertheless  held  that,  on  an  allega- 
Supp.  920,  it  was  held  that  the  lawyer  who  j  tion  of  fraud,  forgery,  or  mistake  in  the 
prepared  a  codicil  to  a  will,  in  an  action  |  making  of  a  will,  instructions  received  by 
contesting  the  same,  was  competent  to  testi-  ,  an  attorney  in  preparing  the  same  were 
fv  as  to  what  took  place  at  the  time  of  ita  exe- ;  not  privileged  communi  cations, 
i>ution,  when  callea  to  the  stand  by  the  pro- '  Another  case  which  was  decided  before 
ponent.  the  sole  executor  of  the  testator,  Loder  v.  Whelpley  and  Re  Coleman,  supra,  is 
upon  the  authority  of  Holeomb  v.  Harris, :  Re  Elaton,  5  Jiem.  154.  in  which  it  was  helil 
166  X.  Y.  2S7,  69  K.  E.  820,  in  which  it  was  ]  that  the  attorney  who  drew  the  will,  and 
Md  that  the  legal  representatives  of  a  de- :  who  was  also  an  attcstin:;  witness  to  the 
cMwed  person  could  waive  the  protection  of  i  same,  was  compi  tent  to  tentify  as  to  com- 
the  statute  as  to  disclosures  of  professional ;  munications  made  to  him  by  the  testator 
information  on  the  part  of  a  physician.  i  during  the  preparation  of  the  will,  upon  the 
Before  the  decisions  in  Loder  v.  Whel-  i  ground  that  the  tp^tator  had,  by  requpstinsr 
pier  and  Re  Coleman,  supra,  it  was  de-  him  to  sign  the  will  as  a  witnesn,  placed 
elared  to  be  the  rule  of  law  in  the  following  himself  and  bin  attorney  in  another  relation 
cases  that  the  communications  made  hy  a  '  than  that  of  attorney  and  client. 
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stated  in  the  caae  of  Re  Nelson,  132  Cal. 
182,  64  Fac.  284.  Where  the  grounds  of 
contest  are  duress,  undue  influence,  or  inca- 
pacity, we  cannot  perceive  upon  what  rea- 
son such  a  distinction  can  arise.  The  priv- 
ilege belongs  to  the  client,  and  he  majr  waive 
it  or  enforce  it  as  to  him  may  seem  proper. 
The  policy  upon  which  the  privilege  rests 
is  humane  in  purpose,  practical  in  its  appli- 
cation, and  salutary  in  its  results  when  ap- 
plied as  it  was  intended  it  should  be  under 
the  rules  of  the  common  law.  The  sole  pur- 
pose of  the  privilege  was  to  protect  the 
client's  interest.  Under  it,  he  could  freely 
communicate  to  the  attorney  all  matters  re- 
lating to  a  controversy  between  himself  and 
another  without  fear  of  having  such  matter 
divulged  by  his  attorney.  In  this  way  the 
client  could  obtain  the  benedt  of  the  advice 
and  counsel  of  one  learned  in  the  law  with- 
out being  exposed  to  the  danger  of  having 
his  statements  turned  into  a  weapon  against 
him.  If  such  were  not  the  law,  no  man 
could  safely  seek  or  obtain  advice  and  coun- 
sel from  an  attorney,  and  the  very  purpose 
for  which  such  advice  is  usually  sought 
would  be  frustrated.  But  dQ  these  reasons 
apply  to  will  contests  where  capacity  or  un- 
due influence  are  in  issue  f  What  is  the  pur- 
pose of  such  a  contestT  It  can  have  but 
one  purpose,  namely,  to  determine  whether 
or  not  the  document  presented  as  the  la«t 
will  and  testament  of  such  a  deceased  per- 
son is  really  such.  Can  it  be  contended 
upon  any  reasonable  ground  that  the  testa- 
tor had  any  interest  in  or  desire  to  conceal 
his  real  intentions  in  such  a  matter  when 
such  intentions  are  called  in  question  after 
his  death!  Did  he  not  know  when  he  had 
the  will  prepared  that  it  would  have  to  be 
made  public  and  established  as  his  will  in  a 
proper  court  before  it  could  become  effect- 
ive! If,  therefore,  the  document  produced 
is  not  actually  his  will,  but  rather  that  of 
another  who  induced  him  by  undue  influence 
over  him  to  make  it,  can  it  be  said  that  the 
deceased  wants  such  a  will  established  as 
his  own!  Would  not  the  law,  in  holding  to 
such  a  policy,  foster  that  which  it  abhors, 
namely,  deceit  and  fraud!  In  this  regard, 
who  may  raise  the  question  !  Certainly  not 
strangers  to  the  estate,  but  only  those  who 
are  either  heirs  at  law  of  the  deceased,  or 
those  who  are  beneflciaries  of  his  bounty 
and  made  so  by  the  will.  If  a  particular 
beneficiary  obtained  the  bequest  through  du- 
ress, deceit,  or  undue  influence  over  the 
mind  of  the  testator,  should  such  beneficiary 
be  permitted  to  invoke  this  most  snlutary 
privilege  against  the  real  heir,  and  thus, 
perhaps,  be  enabled  to  conceal  the  very 
thing  the  law  abhors,  anil  for  which  it  wise- 
ly requires  the  probate  of  alt  wills!  More- 
Fver,  is  the  right  to  invoke  the  privily  to 
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be  given  to  one  heir  wbo  proposes  the  will, 
and  denied  to  the  other  who  opposes  it! 

The  authorities  cited  atmve  make  it  rea- 
sonably clear  that  the  right  to  invoke  the 
privilege  was  withheld  from  both  at  com- 
mon law  when  the  issues  involved  affected 
the  int^rity  of  the  will.  If  this  be  so,  why 
should  not  the  attorney  who  prepared  the 
will  be  required  to  disclose  all  that  he 
knows  concerning  the  real  state  of  mind  of 
the  testator!  The  attorney  may  know  by 
whom  and  to  what  extent  the  t^tator  was 
influenced.  Again,  he  may  know  that  the 
testator  was  not  influenced  at  all,  and  may 
further  know  the  very  reasons  that  con- 
trolled him  in  doing  what  he  did  in  making 
the  will.  In  the  Arst  instance  should  the 
person  causing  the  will  to  be  made  be  pro- 
tected by  the  privilege!  And  in  the  latter 
case  should  the  one  who  claims  undue  influ- 
ence be  permitted  to  invoke  it,  and  thus 
make  certain  circumstances  to  which  be 
points,  and  which  may  be  easily  explained, 
to  stand  as  the  real  truth!  The  privil^t^ 
was  not  extended  to  will  contests  at  com- 
mon law,  and,  as  our  statute  is  no  broader 
than  the  common  law  upon  the  subject,  we 
have  no  right,  even  if  we  were  inclined  to 
do  so,  to  extend  the  privil^fe  to  will  con- 
tests. 

It  is  urged  that  the  ease  of  Re  Van  Al- 
Btine,  26  Utah,  193,  72  Pac.  942,  is  decisive 
of  the  question  here  presented ;  that  in  that 
case  this  court  held  that,  where  the  insan- 
ity of  the  testator  was  involved,  the  attend- 
ing physician  was  incompetent  to  testify 
concerning  the  testator's  mental  condition ; 
and  that  no  distinction  nith  regard  to  the 
privily  can  be  made  between  an  attorney 
who  is  professionally  consulted  in  prepar- 
ing a  will  and  an  attending  physician.  It 
is  true  that  in  that  ease  this  court  held 
that  the  contestants  could  invoke  the  privi- 
l^e  against  the  attending  physician.  The 
question,  however,  was  not  discussed;  and 
the  decisicm  was  based  upon  the  authority 
of  MuHE  T.  Salt  Lake  City  R.  Co.  25  Utah, 
220,  70  Pac.  852.  The  later  ease  referred  to 
was  an  action  for  personal  injury,  and  the 
doctor  was  called  to  testify  against  the  in- 
jured person  whom  be  had  treated  for  the 
injury.  At  common  law  the  privily  did 
not  extend  to  physicians,  and  the  statute 
upon  which  the  Munz  Case  is  based  was 
enacted  to  protect  the  patient  in  just  such 
cases.  All  the  other  cases,  except  Renihan 
V.  Dennin,  103  N.  Y.  6T3,  57  Am.  Rep.  770. 
9  \,  E.  320,  cited  in  support  of  the  deci- 
sion in  the  Van  Alstine  Case,  are  cases  in- 
volving the  question  involved  in  the  Muns 
Case.  In  all  the  cases  cited  the  doctor  was 
called  to  testify  against  the  patient,  and  the 
privilege  was  invoked  and  allowed  in  favor 
of  the  patient  in  a  caae-jn  which  he  was 
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•  pavmal  actor.  The  ease  in  203  N.  Y. 
vms  a  will  eonteat,  uid  tiie  decision 
me  bated  upon  a  special  ststnte  which  pro- 
Tided  that  the  inhibition  of  the  doctor  to 
testifjr  would  apply  to  erei?  examination, 
unless  the  inhibitifm  was  expressly  waived 
by  the  patient.  In  Loder  t.  Whelpley,  111 
y.  Y.  248,  IS  N.  E.  877.  the  same  rule  was 
extended  to  an  attorney  who  prepared  the 
wilU  and  this  was  likewise  done  in  view  of 
the  New  York  statute,  ^e  statute  upon 
which  Una  rule  is  based  is  as  follows;  "An 
attorney  or  counselor  at  law  shall  not  be 
allowed  to  disclose  a  communication  made 
by  his  client  to  him  or  his  advice  given  there- 
on  in  the  course  of  his  professional  employ- 
ment.'' N.Y.Code  Civ.  Proc.  !  835.  This 
is  a  positive  inhibition  enjoined  upon  the 
attorney,  and  he  is  {Hrohibited  from  disclos- 
ing any  communication  made  by  the  client 
to  him  in  a  professional  capacity.  At  least, 
this  ia  Uie  view  the  New  York  court  took 
of  it.  The  client  being  dead,  and  not  pres- 
ent to  waive  the  privilege,  if  it  were  no 
more  than  that,  the  court  held  it  could  not 
be  waived  at  all  in  such  a  case.  The  case 
in  111  N.  ¥.  is  referred  to  in  Doherty  v. 
CCallaghan,  167  Mass.  90,  17  LJLA.  18S.  84 
Am.  St.  Rep.  268,  31  K.  E.  720,  and  it  is 
there  pointed  out  that  the  New  York  deci- 
sion must  rest  upon  the  New  York  statute 
alone,  since  the  rule  adopted  in  the  New 
York  case  was  not  the  rule  at  common  law. 
It  waa  likewise  held  in  Gurl^  v.  Park,  136 
Ind.  440,  35  N.  E.  279,  that  the  deceased's 
physician  could  not  testify  in  &  will  con- 
test respecting  the  deceased's  mental  condi- 
tion. This  decision  also  rests  upon  the  In- 
diana statute.  The  supreme  court  of  that 
itate  subsequently  held,  however,  in  Morris 
V.  Morris,  119  Ind.  341,  21  N.  E.  918,  that 
the  privilege  could  be  waived  by  the  personal 
representative  of  the  deceased  in  a  will  con- 
test, and  that  it  was  so  waived  by  calling 
the  physician  as  a  witness.  As  we  have 
pointed  out,  however,  the  distinction  of  per- 
mitting one  side  of  a  will  contest  to  waive 
the  privilef^  while  denying  such  right  to 
the  other,  is  purely  arbitrary  and  without 
Mund  reason,  and  the  weight  of  authority 
is  against  it. 

In  this  connection,  it  should  not  be  over- 
looked that  the  courts  whose  decisions  are 
cited  in  the  Van  Alstine  Case  utterly  repu- 
diate the  doctrine  announced  in  that  case 
vben  applied  to  will  contests.  As  an  in- 
stance of  this,  we  need  only  refer  to  the 
Iowa  and  Missouri  cases  cited  in  the  Van 
Alstine  Case.  The  courts  of  both  those 
states  are  uncompromisingly  opposed  to  the 
doctrine  announced  in  the  Van  Alstine  Case, 
as  is  evidenced  in  Winters  v.  Winters,  102 
Iowa,  58,  63  Am.  St.  Rep.  428,  71  N.  W. 
184,  and  Graham  v.  CFallon,  4  Mo.  338. 
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The  courts  last  referred  to,  however,  are  in 
thorough  accord  with  the  doctrine  of  privi- 
lege aa  applied  in  the  Munz  Case  and  eases 
of  that  character.  They,  however,  make  and 
maintain  a  distinction  between  will  con- 
tests and  other  cases,  and  we  think  such  a 
distinction  is  sound  and  should  be  enforced. 
Whether  there  is,  or  should  be,  a  distinc- 
tion witit  n^rd  to  the  privily  be- 
tween a  pl^sieian  who  attends  a  patient 
in  his  last  sickness  and  an  attorney  who 
jtrepares  his  client's  last  will  in  testifying 
to  the  mental  condition  or  state  of  mind  of 
the  testator,  or  in  disclosing  other  matters 
that  may  affect  the  integrity  of  the  will,  is 
not  directly  before  us,  and  need  not  be  de- 
termined. As  we  have  shomi,  the  privilege 
with  r^rd  to  physicians  is  a  feature  of 
the  statute,  while  as  to  attorneys  it  is  a 
part  of  the  common  law.  If  it  is  found  in 
a  statute,  and  the  statute  is  declaratory  of 
the  common  law  merely,  as  in  this  state,  the 
statute  should  be  applied  under  the  rule  in 
force  at  common  law.  If,  therefore,  the 
privilege  as  to  attorn^  did  not  apply  at 
common  law  in  the  land  of  its  birth,  and 
tlie  authorities  we  have  cited  clearly  show 
that  it  did  not,  it  should  not  be  declared 
to  be  the  law  in  any  state  where  tiic  com- 
mon law  has  been  adopted,  and  we  are  not 
disposed  to  do  so.  The  rules  of  evidence  as 
evolved  by  the  courts  never  were  intended 
to  be  BO  applied  as  to  conceal  the  truth. 
Under  modern  jurisprudence,  the  privilege 
extended  to  clients  never  can  have  that  ef- 
fect where  the  client  is  living  and  person- 
ally interested.  He  may  be  called  as  a  wit- 
ness at  any  time  and  place,  and  must,  like 
every  other  witness,  make  full  disclosure  of 
all  the  relevant  facts  within  his  knowledge, 
whether  for  or  against  his  interests.  In 
will  contests,  however,  where  such  contest 
is  based  upon  the  grounds  of  duress  or  un- 
due influence,  the  influence  usually  consists 
of  secret  acts  of  another  which  speak  only 
through  the  acts  of  the  testator.  If  the 
testator  made  any  disclosure  of  auch  acts, 
either  by  word  or  conduct,  to  the  attorney 
preparing  the  will,  no  privilege  is  invaded, 
and  no  possible  harm  can  come  to  anyone, 
by  compelling  the  attorney  to  testify  con- 
cerning them.  Wo  are  constrained  to  hold, 
therefore,  that,  as  between  heirs  or  benefi- 
ciaries of  a  deceased  person  in  a  will  con- 
test, where  undue  influence  or  want  of  ca- 
pacity is  in  issue,  neither  side  can  invoke 
the  privilege  as  against  the  testimony  of  an 
attorney  who  prepared  the  will  under  the 
direction  of  the  deceased;  and  the  attorney 
should  be  required  to  disclose  all  matters 
relevant  to  such  issues  the  aame  as  any 
other  person  cognizant  of  the  facts  would  be. 

The  proponents  also  offered  to  prove  by 
the  attorney  the  ^o^t^nt^,  of,  »  ^o<SH5)i^^le 
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This  was  objected  to  upon  two  pounds, 
namely,  that  it  vi'a.n  immaterial  and  privi- 
leged. The  court  sustained  the  objection  on 
both  grounds.  We  do  not  think,  for  the 
reaaoim  above  stated,  that  the  matter  was 
privileged.  Nor  was  it  necessarily  imma- 
terial. Where  a  contest  is  based  npon  du- 
ress, fraud,  or  undue  influence,  the  provi- 
sions contained  in  a  former  will  may  be- 
come very  important.  If  it  can  be  shown 
that  the  bequests  in  favor  of  the  person  who 
is  charged  with  having  exerted  the  undue 
influence  are  the  same,  or  substantially  so, 
in  the  later  will  as  they  were  in  the  former 
one,  and  that  the  influence  was  not  present 
when  the  former  will  was  made,  it  may  be 
a  conclusive  answer  to  the  charge  of  un- 
due influence.  If,  however,  it  should  appear 
that  the  bequesto  in  favor  of  the  person 
charged  with  having  exerted  undue  influence 
are  entailed  in  the  later  will,  and  no  rea- 
son for  this  is  made  to  appear,  while  the 
'surrounding  conditicms  and  circumstances 
are  such  as  would  make  it  probable  that  the 
person  changed  did  exert  undue  influence 
over  the  mind  of  the  testator,  then,  again, 
such  facts  may  become  very  material  in  de- 
termining the  issue.  In  this  connection,  it 
should  not  be  overlooked  that  any  person 
not  only  has  the  legal  right  to  make  a  will, 
but  he  has  likewise  the  right  to  make  as 
many  difl'erent  ones  as  he  chooses,  'and  to 
make  them  in  accordance  with  the  dictates 
of  his  own  conscience  and  judgment.  The 
mere  fact  that  a  change  is  made  in  a  later 
will,  of  itself,  may  be  no  evidence  whatever 
that  the  testator  was  unduly  influenced  to 
make  such  a  chanfre.  But  the  triers  of  the 
facts  should  be  placed  in  possession  of  all 
of  the  facts  and  circumstances,  as  they  may 
have  affected  the  testator,  and  from  them 
all  determine  the  ultimate  fact  sought  to 
be  reached  in  such  a  contest.  In  this  re- 
gard much  may  depend  upon  the  length  of 
time  that  elapsed  between  the  prior  and 
later  will.  The  changes  in  the  conditions 
as  they  may  have  affected  the  l>eneficiaries 
of  the  deceased's  bounty;  their  conduct  and 
demeanor  towards  bim  ;  the  services  or  kind- 
nesses they  may  have  rendered  or  shown  him 
in  the  later  years  of  his  life;  and,  in  short, 
all  the  circumstances  that  may  afl'ect  a  per- 
son of  feeble  health  or  mind. — should  be 
considered.  Changes  made  in  a  later  will 
may  ther^ore  be  of  some  probative  force, 
and  should  not  be  excluded  from  considera- 
tion, unless  it  is  made  clear  beyond  a  rea- 
sonable doubt  by  all  the  evidence  and  cir- 
cumstances that  the  changes  could  in  no 
event  afl'ect  the  result  of  the  contest.  Such 
changes,  if  .any  exist,  merely  go  to  the  in- 
tention of  the  tpstator,  and,  like  other  dec- 
larations which  in  some  way  manifest  these 
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intentions,  always  are  admissible  if  not  too 
remote. 

In  1  Underbill  on  Wills,  §  134,  the  rule 
is  well  stated  in  the  following  language: 
"The  testator  may  at  any  time  revoke  his 
will;  and  the  fact  that  he  does  so  arbitrari- 
ly and  without  giving  his  reason  for  so  do- 
ing raises  no  presumption  that  a  new  will, 
executed  to  revoke  the  former  or  to  take  the 
place  of  it,  was  unduly  procured.  The  force 
of  proof  of  a  change  of  testamentary  dispo- 
sition depends  wholly  upon  the  circum- 
stances of  the  particular  case.  If  the  ear- 
lier will  was  a  natural  one,  according  to  the 
circumstances  surrounding  its  execution,  the 
execution  of  a  later  instrument  of  a  char- 
acter directly  contrary  is  material.  And  if 
the  testator,  at  the  time  of  the  execution 
of  the  later  will,  which  is  not  only  unnat- 
ural, but  directly  contrary  to  his  previous 
fixed  and  declared  intention,  is  in  feeble 
health,  and  is  surrounded  those  who  are 
favored  by  the  later  will,  a  suspicion  of  un- 
due influence,  to  say  the  least,  is  created. 
It  would  certainly  be  proper  for  tlie  court, 
under  such  circumstances,  to  scrutinize  all 
the  evidence  very  closely  to  ascertain  if  the 
later  will  is  the  result  of  coercion  or  fraud, 
or  if  it  was  freely  and  voluntarily  execut- 
ed/' Upon  this  subject,  Mr.  Justice  Camp- 
bell, in  the  case  of  Beanbien  v.  Cieotte,  12 
Mich.  488,  says;  "It  is  true,  of  course, 
that  making  one  will  does  not,  of  itself, 
render  it  at  all  unlikely  that  another  will 
may  be  substituted;  but  previous  prefer- 
ences and  pla'ns  may  have  a  plain  bearing 
upon  an  issue,  where  the  question  arises 
whether  the  testator  has  understand  ingly, 
and  of  his  own  free  will,  changed  his  set- 
tled views.  No  case  has  been  cited  holding 
such  proof  inadmissible.  It  is  of  very  fre- 
quent occurrence  in  the  cases  reported.**  In 
support  of  this,  he  cites  a  number  of  both 
English  and  American  cases.  The  doctrine 
is  also  supported  by  the  following  authori- 
ties: Bulger  V.  Ross,  98  Ala.  272,  12  So. 
803;  Re  Selleck,  125  Iowa,  678,  101  N.  W. 
453;  Doherty  v.  O'Callaghan,  157  Mass.  90, 
17  L.R.A.  188,  34  Am.  St.  Rep.  268,  31  N. 
E.  726;  Schouler,  Wills,  §  242. 

In  some  of  the  foregoing  cases  the  ques- 
tion was  squarely  presented  as  to  whether 
the  attorney  who  prepared  the  later  will 
should  be  required  to  testify  to  the  con- 
tents of  a  former  will ;  and  it  is  held  that 
it  was  not  a  matter  of  privilege  at  common 
law,  and  that  he  should  be  required  to  tes- 
tify. It  is  argued,  however,  that  the  pro- 
testants,  in  this  connection,  made  certain 
ofTers  of  proof  respecting  the  contents  of 
the  prior  will,  and  that  it  was  made  to  ap- 
pear what  the  changes  were,  and  hence  the 
proof  offpre<l  was  immaterial.  In  this  con- 
nection, the  general  r^l^^^^l^^  that  the 
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eridenoe  offered  must  appear  to  be  relevant 
and  material,  or  no  error  can  be  pndicated 
upon  the  ruling  excluding  it.  It  must  be 
remembered  that,  in  connection  with  the 
ohanges  in  the  hut  will,  the  proteatanta  also 
offered  to  prove  the  declarations  of  the  de- 
ivaaed  made  by  him  at  the  time  the  changes 
were  made.  All  this  w«a  excluded.  It  is 
true  that,  as  the  offer  atanda,  nothiug  seems 
very  material,  exeept,  perhaps,  the  deelara- 
ti<ma  of  the  testator,  made  In  connection 
with  the  last  will.  Nor  are  we  inclined  to 
depart  from  the  general  rule  that,  ualeaa  it 
appears  from  the  offer  the  evidence  is  ma- 
terial, the  ruliiig  of  the  court  will  be  up- 
held. The  reason  upon  which  the  rule  rests 
is  that  the  party  offering  the  testimony 
must  know  what  it  la,  and  if,  upon  his 
statement,  it  is  not  material,  no  error  can 
be  committed  by  its  cxclnsiotL  But  offers 
of  proof  need  not  be  made  in  all  cases,  nor 
should  tbty  contnd  in  all  eases  where  the 
attorney  chooses  to  make  them.  This  case 
afforda  a  practieal  illustration  that  the  ex- 
ception is  OS  well  founded  as  is  the  rule 
itself.  The  witness  in  this  cose  refused  to 
dischwe  to  anyone  what  the  testator  said 
at  any  time  ooncerning  the  will.  He  so  re- 
fused upon  the  ground  that  it  would  be 
aiEftinst  the  law  and  unprofessional  to  do 
ao.  How  could  the  proteatanta,  therefore, 
know  that  which  was  rigorously  concealed 
from  thnnt  The  beat  they  could  do  was  to 
hazard  a  gueaa  as  to  what  tiie  attorney 
would  testify  to.  This  counsel  undertook 
to  do  in  making  the  offer.  The  mere  fact 
that  the  offer  included  some  matters  that 
were  not  material,  in  view  of  the  situation 
that  confronted  counsel,  should  not  have 
precluded  them  from  proving  that  which 
appeared  material.  The  witness  was  deter- 
mined not  to  disclose  anything  that  was 
said  or  transpired  between  him  and  the 
deceased,  and  was  of  tiiat  state  of  mind  all 
the  time.  Counsel  plied  him  with  numerous 
questions,  but  with  no  avail.  The  «>urt  up- 
held the  witness  in  his  attitude  in  so  far 
as  the  questions  related  to  anything  the  de- 
ceased said  or  did.  Whether  ai^thing  the 
deceased  a^d  or  did  with  r^rd  to  the 
will,  or  the  changes  therein,  as  compared 
with  the  former  one,  would  have  affected 
the  result,  we  cannot  aay;  nor  could  the 
trial  court  say,  because  he  refused  to  hear 
it.  What,  if  any,  effect  shall  be  given  it, 
can  only  be  determined  after  it  is  disclosed 
and  weighed,  compared,  and  reconciled  with 
all  the  other  evidence  in  the  oaae.  The  pro- 
testants  were  not  permitted  to  present  their 
whole  case,  and  the  court  did  not  hear  it. 
Thia,  as  we  have  heretofore  held  in  Ke  Mil- 
ler, 31  UUh,415,M  Pac.  338,  it  was  the  duty 
of  the  trial  court  to  hear  and  pass  upon. 
We  cannot  say  in  advance  what,  if  any, 
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effect  the  excluded  evidoice  should  be  given. 
From  the  record  it  is  manifest  that  the 
witness  should  have  anawered  the  questions 
with  respect  to  what  passed  between  hiiu 
and  the  deceased  in  the  preparation  of  the 
last  will,  and  he  should  also  have  disclosed 
the  contents  of  the  former  will  so  far  aa  he 
knew  them,  for  the  purpose  of  briuging 
them  before  the  court;  and  he  should  like- 
wise have  stated  all  that  was  said  and  done 
by  the  wife  of  the  deceased,  which  he  did 
not  do. 

The  judgment  is  thanfore  reversed,  with 
directions  to  the  lower  court  to  grant  the 
motion  for  a  new  trial,  ud  to  proceed  with 
the  case  in  accordance  witti  the  view*  here- 
in expresaed;  appellants  to  recover  costs  of 
this  appeal. 

McCarty,  Ch.  J.,  and  Stranp,  J.,  concur. 


VIRGINIA  SUPBEHX;  GOCKT  OF  AP- 
PEIALS. 

NORFOI^K  ft  PORTSMOUTH  TRACTIOK 
COMPANY,  Plff.  In  Err., 

T. 

A.  a  ELLINGTON,  Admr.,  etc.,  of  John  T. 
Ellii^^ton,  DecMAcd. 

(_  Va.  — ,  61  &  E.  779.) 

Street  railway  —  negllgenoe  —  abaence 

of  equipment. 

1.  A  street  railway  company  is  not  negU< 
gent  in  operating  a  cross-over  between  two 
tracks  without  a  trolley  wire,  so  as  to  ren- 
der it  liable  for  the  death  of  a  motorman 
killed  while  trying  to  run  his  car  over  it, 
where  it  had  been  in  constant  use  without 
accident,  and  the  only  evidence  that  such 

Caae  Note.  —  Is  a  street  or  tnterurban 
railway  affected  hy  abrogaUon  of  /el- 
low-servant  rule  as  to  "raOroada?" 

It  is  generally  held  that  such  statutes 
do  not  apply  to  street  railways  for  the  rea- 
son that  the  hazards  and  dangers  incident 
to  the  operation  of  ordinary  steam  or  com- 
mercial railroads,  over  which  long  and 
heavy  trains,  not  easily  controlled,  are  run 
at  a  high  rate  of  speed  by,  ponderous  loco- 
motives, are  not  present  in  the  operation  of 
street  railways;  and  that  it  was  these  haz- 
ards from  which  the  legislature  intended 
to  protect  the  employees.  Another  reason 
frequently  advanced  is  that  the  courts  will 
construe  common  words  according  to  popu- 
lar usage,  and,  according  to  popular  uswe, 
the  word  "railroad,"  without  any  qualify- 
ing or  explanatory  prefix,  is  generally  un- 
derstood as  referring  exclusively  to  ordinary 
commercial  railroads  used  for  the  trans- 
portation of  both  paasengerH  and  freight; 
and,  whenever  street  railroads  are  referred 
to,  the  word  "street"  is  prefixed. 

In  Funk  v.  St.  Paul  City  R.  Co.  61  Minn. 
436,  20  L.R.A.  208,  S2  Am.  St.  Bep.  608. 
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wire  was  practicable  was  the  opinion  of  | 
one  who  had  formerly  served  as  conductor ; 
and  motorman  on  electric  cars. 
Witness  —  expert  —  experlraice. 

2.  One  who  has  served  as  motorman  and 
conductor  on  electric  eara,  but  has  had  no 
experience  in  superintending  Uie  construc- 
tion of  the  trolley  wires  for  cross-over  tracks 
is  not  qualified  to  express  his  opinion  as  to 
the  practicability  of  such  device. 
Blaster  ~  rules  —  absenra. 

3.  A  charge  of  negligence  against  a  street 
car  company  in  failing  to  promulgate  ade- 
quate rules  for  the  use  of  a  cross-over  track 
18  not  supported  by  evidence  merely  that 
employees  were  instructed  to  look  out  when 
using  the  eross-over,  and  see  that  there 
was  nothing  approaching; 
Railway  —  street  railways. 

4.  A  street  railway  company  is  not  with- 
in the  operation  of  a  constitutional  provi- 
sion abolishing  the  fellow-servant  rules  as 
to  employees  of  a  "railroad  company,"  where 
the  language  of  the  provision  deals  with 
signal  points,  locomotive  engines,  switches, 
despatches,  and  telegraphic  orders,  which 
is  not  applicable  to  street  railways. 

(June  11,  1908.) 

I?  RROR  to  the  Circuit  Court  for  Norfolk 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing 
of  plaintiff's  intestate.  Reversed. 

63  N.  W.  1090,  it  was  held  that  a  statute 
which  provided  that  "every  railroad  cor- 
poratitm  owning  or  operating  a  railroad  in 
this  state  shall  be  liable  for  all  damages  sus- 
tained by  any  agent  or  servant  thereof,  by 
reason  of  the  negligence  of  any  other  agent 
or  servant  thereof,  without  contributory 
negligence  on  his  part,  when  sustained  with- 
in this  state,"  was  not  applicable  to  a 
street-railway  corpoiation  operating  its 
line  by  a  cable.  The  court  gave  the  reasons 
mentioned  in  the  preceding  para^aph  for 
so  holding,  and,  as  an  additional  reason, 
stated  that  the  legislature,  by  using  the 
words  "when  Bustained  within  this  state," 
evidently  aimed  at  railroads  operated  by 
steam,  whose  lines  might  extend  across  the 
state  boundary,*  and  that  street  railways 
oould  not  have  been  intended,  since  these 
do  not  usually  run  beyond  the  city  limits, 
and  none  run  beyond  the  state  boundary. 

Without  discussion,  the  preceding  case 
was  followed  in  Lundquist  v.  Duluth  Street 
R.  Co.  66  Minn.  387,  67  N.  W.  1006,  where 
it  appeared  that  tlie  street  railway  was  op- 
erated by  electric  povrer. 

In  Sams  v.  St.  Louis  ft  M.  River  S.  Co. 
174  Mo.  53,  61  L.R.A.  476,  73  S.  W.  686, 
it  was  held  that  a  street  railroad  operated 
by  electricity  was  not  within  the  provisions 
of  a  statute  making  railroad  corporations 
owning  or  operating  railroads  liable  for  in- 
juries to  one  servant  by  the  negligence  of 
another  while  engaged  in  the  work  of  op- 
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I  Statement  by  Whittle,  J.: 
I  The  plaintiff  in  error  seeks  to  reverse  a 
judgment  of  the  circuit  court  of  Norfolk 
county  in  an  action  brought  against  it  by 
the  defendant  in  error  to  recover  damages 
for  the  death  of  his  intestate,  John  T.  El- 
lington, a  motorman  on  one  of  its  electric 
cars. 

The  accident  in  which  Ellington  lost  his 
life  occurred  about  half  past  11  o'clock  on 
the  night  of  August  21,  1906,  and  was  the 
result  of  a  collision  betw  een  two  of  the  com- 
pany's cars  in  a  suburb  of  the  city  of  Nor- 
folk, on  a  cross-over,  or  latch,  connecting 
the  company's  double  tracks  with  its  car 
bam.  Ellington's  car,  which  he  was  at- 
tempting to  convey  from  the  western  track 
across  the  eastern  track  to  the  ear  bam 
to  be  housed  for  the  night,  was  run  into 
by  another  car  cm  the  eastern  track  and 
derailed ;  the  effect  of  the  impact  being  that 
Ellington  was  thrown  from  his  car  to  the 
ground  and  fatally  injured. 

The  scene  of  the  accident  is  well  described 
in  the  petition  for  a  writ  of  error  as  fol- 
lows: "Church  street,  just  outside  of  the 
corporate  limits  of  the  city  of  Norfolk,  runs 
nearly  north  and  south.  At  the  point  where 
the  accident  occurred  on  this  street,  the 
Norfolk  ft  Portsmouth  Traction  Company 
baa  two  tracks,  the  easternmost  of  which 
is  used  by  cars  going  northwardly  to  the 
City  Far^  while  the  westernmost  track  !■ 

erating  such  railroads;  uid  the  fact  that 
the  street  railway  company  was  incorporat- 
ed as  an  ordinary  railroad  under  the 
general  railroad  law,  and  had  unsuc- 
cessfully asserted  in  court  the  right  of  em- 
inent domain,  did  not  bring  it  within  the 
terms  of  the  statute  where  the  company  was 
in  fact  operating  only  a  street  railroad. 

Following  the  Sams  Case,  it  was  held  in 
Stocks  V.  St.  Louis  Transit  Co.  106  Ho. 
App.  129,  79  S.  W.  1176,  and  in  Godfrey 
v.  6t.  Louis  Transit  Co.  107  Mo.  App.  193, 
81  S.  W.  1230,  that  the  statute  was  not 
applicable  to  electric  street  railways. 

In  Johnson  v.  Metropolitan  Street  R.  Co. 
104  Mo.  App.  688,  76  S.  W.  276,  it  was 
held  that  the  statute  was  not  applicable  to  a 
street  railway  operated  by  cable  in  a  ci^ 
and  between  uiat  city  and  a  suburb,  thoimi 
the  city  and  the  suburb  were  separated  by 
the  state  line,  where  the  two  were  in  fact 
one  continuous  urban  population. 

In  McLeod  v.  Chicago  ft  N.  W,  R.  Co. 
126  Iowa,  270,  101  N.  W.  77,  it  was  held 
that  a  statute  abrogating  the  fellow-serv- 
ant rule  as  to  the  employees  of  "every  cor- 
poration operating  a  railway"  did  not  er- 
tend  to  electric  street  railways,  althou^, 
by  an  amendment,  the  word  "railway"  had 
been  made  to  include  interurban  railways. 
In  this  case  it  appeared  that  the  same 
amendment  expressly  provided  that  interur- 
ban railways,  while  being  operated  within 
the  corporate  limits  of  aujr  eit?  or  town. 
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used  by  can  going  southwardly  toward  Main 
street  in  Norfolk.  ...  At  a  short  dis- 
tance south  of  C  street,  which  runs  east 
and  west  and  comes  into  Church  street, 
there  is  a  cross-o-ver  or  latch,  connecting 
the  two  tracks  with  the  car  bam  of  the 
company,  situated  on  the  east  side  of  Church 
street,  a  little  north  of  C  street." 

There  was  no  overhead  trolley  wire  over 
the  cross-over,  and,  in  order  to  effect  a  cross- 
ing, it  is  necessary  to  stop  the  car  at  a  point 
south  of  the  switch  on  the  west  track.  The 
motorman  then  takes  tiie  controller  handle 
off  the  controller  oa  the  northern  end  of 
tiie  ear,  and  transfers  it  to  the  controller  on 
the  southern  end,  while  the  conductor  re- 
verses  the  trolley;  and,  upon  his  giving  the 
bell  signal  to  go  ahead,  it  becomes  the  duty 
of  the  motonnan  to  put  the  car  In  motion 
at  a  sufficient  rate  of  speed  to  carry  it 
across  the  latch  by  its  own  momentum. 
When  the  trolley  wheel  leaves  the  overhead 
wire,  the  electric  current  is  shut  off,  and 
the  car  passes  over  the  latch  in  darkness. 

Among  other  matters,  which  sufficiently 
appear  from  the  opinion  of  the  court,  the 
ease  involves  the  determination  of  the  ques- 
tion whether  }  102,  art.  12,  Va.  Const. 
{Code  1904,  p.  coux.),  abolishes  the  fellow- 
servant  doctrine  among  employees  of  street 
railway  companies.  The  wietioii  Is  here  in- 
serted in  full: 

'*Tha  doetrins  of  fellow  servant,  to  far  u 

should  be  deemed  street  railways  and  subject 
to  the  laws  governing  street  railways,  thus 
clearly  indicating  that  the  prior  legislation 
had  no  application  to  street  railways. 

In  Indianapolis  &  G.  Rapid  Transit  Co. 
V.  Andis,  33  Ind.  App.  826,  72  N.  E.  145, 
it  was  held  that  an  electric  car  carrying 
passengers  and  freight  upon  an  interurban 
railway  did  not  come  within  the  meaning 
of  the  terms  "locomotive  en^ne"  or  "train 
upon  a  railway,"  as  used  in  the  Indiana  act 
abrogating  the  fellow-servant  rule.  Wheth- 
er the  servant  was  injured  within  or  with- 
out the  city  limits  does  not  appear. 

In  Edge  v.  Southwest  Missouri  Electric 
R.  Co.  206  Mo.  471,  104  S.  W.  90,  it  was 
held  that  the  Missouri  fellow-servant  act 
mentioned  in  the  Sams  Case,  supra,  was 
applicable  to  an  interurban  electric  railway 
operating  a  line  30  or  36  miles  In  length 
between  two  cities  in  adjoining  states,  and 
passing  through  some  12  or  16  towns  or 
stations,  with  but  little  track  inside  the 
city  limits,  merely  passing  through  as  any 
railroad  doM.  In  tbis  case  the  injury  was 
received  outside  the  city  limits. 

In  Austin  Rapid  Transit  R.  Co.  v.  Groethe 
(Tex.  Civ.  App.)  31  S.  W.  197,  it  was  held 
that  an  act  defining  who  are  and  who  are 
not  fellow  servants  of  "railway  corpora- 
tions" was  applicable  to  street  railways. 
But  the  supreme  court,  in  88  Tex.  202, 
31  S.  W.  196,  in  affirming  this  case  upon 
otlier  grounds,  saidt  "We  seriously  doubt 
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it  affects  the  liability  of  the  master  for 
injuries  to  his  servant  resulting  from  the 
acts  or  omissions  of  any  other  servant  or 
servants  of  the  common  master,  is,  to  the 
extent  hereinafter  stated,  abolished  as  to 
every  employee  of  a  railroad  company,  en- 
gaged in  the  physical  construction,  repair, 
or  maintenance  of  its  roadway,  track,  or 
any  of  the  structures  connected  therewith, 
or  in  any  work  in  or  upon  a  car  or  engine 
standing  upon  a  track,  or  in  the  physical 
operation  of  a  train,  car,  engine,  or  switch, 
or  in  any  service  requiring  his  presence 
upon  a  train,  car,  or  engine;  and  every  such 
I  employee  shall  have  the  same  right  to  re- 
cover for  every  injury  suffered  by  him  from 
the  acts  or  omissions  of  any  other  employee 
or  employees  of  the  common  master,  that  a 
servant  would  have  (at  the  time  when  this 
Constitution  goes  into  effect),  if  such  acts 
or  omissions  were  those  of  the  master  him- 
self in  the  performance  of  a  nonassignable 
duty:  Provided,  that  the  injury  so  suffered 
by  such  railroad  onployee  result  from  the 
negligence  of  an  officer  or  agent  of  the  com- 
pany of  a  higher  grade  of  service  than 
himself,  or  from  that  of  a  person,  onployed 
by  the  company,  having  the  right,  or  charged 
with  the  duty,  to  control  or  direct  the  gen- 
eral services  or  the  immediate  work  of  the 
party  injured,  or  the  general  services  or  the 
immediate  work  of  the  coemployee  through 
or  by  whoee  act  or  oniasion  he  ii  injured; 

if  this  be  a  correct  construction  of  the 
statate."  And  in  Riley  t.  Galveston  City 
R.  Co.  13  Tex.  Civ.  App.  247,  35  S.  W.  826, 
the  court,  following  the  intimation  of  the 
supreme  court,  held  that  the  act  was  not 
applicable  to  street  railways. 

In  Savannah,  T.  &  I.  of  H.  R.  Co.  v.  Wil- 
liams, 117  Ga.  414,  61  L.R.A.  249,  43  S.  E. 
751,  it  was  held  that  a  chartered  street 
railway  was  within  the  meanbiff  of  the 
Georgia  Code,  abrogating  the  fellow-serT- 
ant  rule  as  to  the  employees  of  "railroads." 
This  decision  was  grounded  upon  the  fact 
that  the  courts  of  that  state,  prior  to  the 
adoption  of  the  Code,  had  impliedly  and  ex- 

firessly  held  -that  the  word  "railroad,"  nn- 
ess  the  context  showed  that  a  particular 
kind  of  railroad  was  intended,  included 
street  railways,  and  that  it  was  to  be  pre- 
sumed  that  the  legislature  had  knowledge 
of  these  decisions  and  was  satisfied  with  the 
construction  which  bad  been  placed  upon  the 
meaning  of  the  word. 

Fallon  ▼.  West  End  Street  R.  Co.  171 
Mass.  249,  60  N.  E.  636,  in  point  upon  ttus 
question,  is  sufficiently  set  out  in  Nqbfoix 
ft  P.  Tbaction  Co.  t.  Eixinotoh. 

As  to  the  applicability  to  private  rail- 
roads of  an  enactment  abrogating  the  fel- 
low-servant rule  as  to  the  employees  of 
"railroads,"  see  case  note  to  Ed  H.  Cunning- 
ham &  Co.  t.  Neal,  IS  L.R.A.(N.S.)  479. 
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or  that  it  results  from  the  negligence  of  a 
coemployee  engaged  in  another  department 
of  labor,  or  engaged  upon,  or  in  cliarge  of. 
any  car  upon  which,  or  upon  the  train  of 
wMch  it  is  a  part,  the  injured  employee  is 
not  at  the  time  of  receiving  the  injury,  or 
who  is  in  charge  of  any  switch,  signal  point, 
or  locomotive  engine,  or  is  charged  with  de- 
cpatcbing  trains  or  transmitting  telegraphic 
or  telephonic  orders  therefor;  and  whether 
such  n^Iigence  be  in  the  performance  of 
an  assignable  or  nonassignable  duly.  The 
physical  construction,  repair,  or  mainte' 
nance  of  the  roadway,  track,  or  any  of  the 
structures  connected  therewith,  and  the 
physical  constructitm,  repair,  maintenance, 
cleaning,  or  operation  of  trains,  cars,  or 
engines,  shall  be  regarded  as  different  de- 
partments of  labor,  within  the  meaning  of 
this  section.  Knowledge,  by  any  such  rail- 
road employee  injured,  of  the  defective  or 
unsafe  character  or  condition  of  any  ma- 
chinery, ways,  appliances,  or  structures, 
shall  be  no  defcAse  to  an  action  for  injury 
caused  thereby.  When  death,  whether  in- 
stantaneous or  not,  results  to  such  an  em- 
ployee from  any  injury  for  which  be  could 
have  recovered,  under  the  above  provisions,  I 
had  death  not  occurred,  then  his  legal  or 
personal  representative,  surviving  consort, 
and  relatives  (and  any  trustee,  curator, 
committee,  or  guardian  of  such  consort  or 
relatives)  shall,  respectively,  have  the  same 
rights  and  remedies  with  respect  thereto  as 
if  his  death  had  been  caused  by  the  negli- 
gence of  a  coemployee  while  in  the  perform- 
ance, as  vice  principal,  of  a  nonassignable 
duty  of  the  master.  Every  contract  or  agree- 
ment, express  or  implied,  made  by  an  em- 
ployee, to  waive  the  benefit  of  this  section, 
shall  be  null  and  void.  This  section  shall 
not  be  construed  to  deprive  any  employee,  or 
his  legal  or  personal  representative,  surviv- 
ing consort  or  relatives  (or  any  trustee,  cu- 
rator, committee,  or  guardian  of  sueh  con- 
sort or  relatives),  of  any  rights  or  remedies 
that  he  or  th^  may  have  by  the  law  of  the 
land  at  the  time  this  Constitution  goes  into 
effect.  Nothing  contained  in  this  section 
shall  restrict  the  power  of  the  general  as- 
sembly to  further  enlarge,  for  the  above- 
named  class  of  employees,  the  rights  and 
remedies  hereinbefore  provided  fur,  or  to 
extend  such  rights  and  remedies  to,  or  other- 
wise enlarge  the  present  rights  and  reme- 
dies of,  any  other  class  of  employees  of 
railroads,  or  of  employees  of  any  person, 
Arm,  or  corporation." 

Mensrs.  H.  W.  Anderson  and  Williams 
A  Tunstall  for  plaintiff  in  error. 

Messrs.  R.  Randolph  Hlcka  and  Smith, 
17  L.R.A.(N.S.) 


Moncore,  &  Gordon,  for  defendant  in  er- 
ror: 

The  witness  called  to  express  an  opinion 
as  to  the  character  of  the  device  usisd  by 
the  defendant  was  competent  for  that  pur- 
pose. 

Bird  T.  Com.  21  Gratt.  808;  Richmond 
Locomotive  ft  3tfach.  Works  v.  Ford,  94  Va. 
641,  27  S.  E.  fi09. 

The  true  question  for  the  jury  is  whether 
the  master  omitted  any  precaution  which 
a  prudent  and  careful  man  would  or  ought 
to  have  taken. 

1  Labattt  Mast,  jc  S.  pp.  85,  86;  String- 
ham  T.  Hilton  (Stringhflun  t.  Stewart)  111 

Y.  188,  1  L.aA.  483,  18  H.  S.  870; 
Kern  t.  De  Castro  &  D.  Sugar  Bef.  Co.  125 
N.  y.  60,  26  N.  E.  1071;  Norfolk  A  W.  R. 
Co.  T,  Cromer,  99  Va.  787,  40  S.  E.  64,  101 
Va.  671,  44  S.  E.  808;  1  Sheann.  &  Redf. 
Neg.  5th  ed.  {  53;  Texas  ft  F.  R.  Co.  v. 
Bebymer,  189  U.  8.  470,  47  L.  ed.  906,  23 
Sup.  Ct.  Rep.  622. 

The  court  will  take  judicial  notice  of  the 
fact — ^it  being  a  mattw  of  otHnmon  knowl- 
edge— that  the  absence  of  a  trolley  wire 
under  the  circumstances  and  CMiditions  re- 
I  lated  was  a  dangerous  defect  in  the  defend- 
ant's system. 

Southern  R.  Co.  t.  Blanford,  106  Va.  378, 
64  S.  E.  1;  Richmond  Union  Pass.  R.  Co, 
V.  Richmond,  F.  &  P.  R.  Co.  96  Va.  070. 
32  S.  E.  787;  Chicago  ft  N,  W.  R.  Co.  ». 
Taylor,  69  III.  461,  18  Am.  Rep.  030;  fi 
Sheann.  ft  Redf.  Neg.  5th  ed,  8  408. 

The  plaintiff,  having  submitted  evidence 
from  which  the  jury  could  reasonably  infer 
that  there  was  no  adequate  rule,  and  that 
this  omission  was  the  proximate  cause  of 
the  plaintiff's  death,  east  upon  the  defend- 
ant the  burden  of  showing  that  it  had 
projjer  rules, 

2  Labatt,  Mast.  &  S.  pp.  444.  2320;  Pitts- 
burg, Ft.  W.  ft  C.  R.  Co.  V.  Powers,  74  III. 
341 ;  1  Shearm.  ft  Redf.  Neg.  §  58. 

The  fellow-servant  provision  of  the  Vir- 
ginia Constitution  applies  to  electric  rail- 
ways. 

Virginia  ft  S.  W.  R.  Co.  v.  Clower,  102 
Va.  867,  47  S.  E.  1004;  Savannah,  T.  ft  T. 
of  H.  R.  Co.  v.  Williams,  117  Ga.  414,  81 
L.R.A.  249,  43  S.  £.  751;  2  Labatt,  Mast 

ft  S.  S§  603,  702,  707. 

Whittle,  J.,  delivered  the  opinion  of  the 
court : 

There  are  four  counts  in  the  declaration. 
The  first  eount  alleges  that  the  defendant 
was  guilty  of  negligence  in  not  having  an 
overhead  trolley  wire  over  the  cross-over. 
The  second  count  charges  the  defendant  with 
negligence  in  failing  to  adopt  adequate  rules 
for  the  protection  of  employees  using  the 
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eross-over.    The  tliird  count  charges  negli- 
gence on  the  part  of  employees  in  charge  1 
of  the  colliding  car.    And  the  fourth  count 
attributes  negligence  to  Fricheit,  the  con- 
ductor on  Ellington's  car. 

Tbe  6rst  and  second  assignments  of  error 
are  to  the  refusal  of  the  circuit  court  to  in- 
struct the  jury  to  disregard  the  first  and 
seccJnd  counts  of  the  declaration,  because 
there  was  no  evidence  to  support  them. 

Both  assignments  are  well  taken.  With 
fpgard  to  the  first  assignment,  the  doctrine 
is  settled  in  this  state,  by  an  unbroken  line 
of  deciaions,  that  the  law  only  imposes  upon 
the  master  the  duty  of  using  ordinary  care 
to  provide  the  servaol  with  reasonably  safe 
and  suitable  appliances  and  instriunentali- 
tiea  for  the  work  to  be  done;  but  the  right 
of  selection  among  reasonably  adequate  and 
safe  methods  and  instrumentalities  rests 
wholly  with  the  master,  and,  moreover,  be  is 
not  required  to  furnish  the  servant  with  the 
newest  and  best  appliances.  These  princi- 
ples have  been  iterated  and  reiterated  by 
this  court  until  they  have  attained  the  dig- 
nity of  established  principles  in  tbe  juris- 
prudence of  .the  state. 

Tbe  rule  is  clearly  stated  in  Bertha  Zinc 
Co.  V.  Martin,  93  Va.  791,  807,  70  LJtA. 
909,  22  S.  E.  860,  873,  where,  quoting  from 
Titus  T.  Bradford,  B.  &  K.  R.  Co.  136  Pa. 
618,  626,  20  Am.  St.  Rep.  944,  20  Atl.  S17, 
it  is  said:  "All  the  cases  agree  that  the 
master  is  not  bound  to  use  the  newest  and 
best  appliances.  He  performs  his  duty  when 
he  furnishes  those  of  ordinary  character  and 
reasonable  safety,  and  the  former  is  a  test 
of  the  latter;  for,  in  rcf^rd  to  the  style 
of  the  implement  or  nature  of  the  mode 
of  performance  of  any  work,  'reasonably  safe' 
means  safe  according  to  the  usages,  habits, 
and  ordinary  risks  of  the  business.  Abso- 
lute safety  is  unattainable,  and  employers 
are  not  insurers.  They  are  liable  for  the 
consequences,  not  of  danger,  but  of  n^li- 
gence;  and  the  unbending  test  of  negligence 
in  methods,  machinery,  and  appliances  is 
the  ordinary  usage  of  the  business.  No 
man  is  held  law  to  a  higher  degree  of 
skill  than  the  fair  average  of  his  profes- 
sion or  trade,  and  the  standard  of  due  care 
is  the  conduct  of  the  average  prudent  man. 
The  test  of  negligence  in  the  employers  is 
tbe  same,  and,  however  strongly  they  may 
be  convinced  that  there  is  a  better  or  less 
dangerous  way,  no  jury  can  be  permitted  to 
say  that  tbe  usual  and  ordinary  way,  com- 
monly adopted  by  those  in  the  same  busi- 
ness, is  a  n^ligent  way  for  which  liability 
shall  be  imposed.  Juries  must  necessari)y 
determine  the  responsibility  of  individual 
conduct,  but  they  cannot  be  allowed  to  set 
a  standard  which  shall,  in  efiTect,  dictate 
the  customs  or  oontrol  the  business  of  the 
17  LiLA.(N.S.) 


eommunitv."  See  also  McDonald  v,  Xor- 
I  folk  &  W".  R.  Co.  95  Va.  98,  105,  27  S.  E. 
821 ;  Riverside  Cotton  Mills  v.  Green,  OS 
Va.  68,  34  S.  E.  963;  Norfolk  &  W.  R.  Co. 
V.  Cromer,  101  Va.  667  ,  671,  44  S.  IC.  80H; 
Truckers'  Mfg.  &  Supply  Co.  v.  White  (Va.) 
60  S.  E.  630. 

The  burden  was  upon  the-  plaintiff  to 
prove  the  negligence  of  tbe  company,  and 
this  he  attempted  to  do,  not  by  showing 
that  the  method  used  by  the  company  was 
not  a  reasonably  safe  method,  but  that  in 
the  opinion  of  a  witness,  who  had  been  a 
conductor  and  motorman  on  electric  cars  off 
and  on  for  eight  years,  a  cross-over  trolly 
would  be  a  simple  and  inexpensive  device 
for  promoting  the  safety  and  convenience 
of  the  company  and  its  employees.  The 
witness  admitted  that  he  had  never  had  any 
experience  in  superintending  the  construc- 
tion of  such  work;  and,  while  he  did  not 
t'onsider  himself  an  expert  in  those  matters, 
he- believed  that  with  a  little  experience  he 
could  do  the  work,  "but  could  not  jump  into 
it  on  the  street." 

It  appeared  that,  every  night,  from  about 
11:30  until  about  12:30  o'clock,  an  average 
of  a  car  a  minute  crossed  this  latch;  and 
there  was  no  evidence  tending  to  show  that 
any  such  accident  had  ever  happened  before 
at  that  point,  or  elsewhere,  from  the  use  of 
such  contrivance.  Under  these  circumstan- 
ces, the  unreasonableness  of  condemning  a 
method  which  experience  had  shown  to  be 
reasonably  safe,  and  fixing  negligence  upon 
the  company  for  its  employment  on  the  bare 
opinion  of  an  alleged  expert  witness,  the 
foundation  of  whose  special  knowledge  wan 
that  he  had  formerly  served  in  the  capaci- 
ties of  motoiman  and  conductor  on  electric 
cars,  must  be  manifest. 

The  testimony  of  the  witness  was  objecte>l 
to  on  the  ground  that  he  was  not  qualified 
to  give  an  expert  opinion  on  the  matter 
under  investigation.  Tbe  objection  was  well 
taken,  and  ought  to  have  been  sustained. 

In  McKelvey  v.  Chesapeake  ft  O.  R.  Co. 
35  W.  Va.  500,  14  S.  E.  261,  it  was  held 
that  a  locomotive  engineer,  without  expe- 
rience in  the  construction  and  repair  of  boil- 
ers, was  not  an  expert  as  to  the  effect  of 
broken  stay  bolts  in  the  boiler.  The  court, 
in  that  connection,  observes:  "Everyone 
may,  it  is  true,  have  an  opinion  from  obser- 
vation, but  it  is  an  untrustworthy  opinion, 
not  ranking  in  reliability  as  that  of  one 
proficient  in  the  art  of  its  construction. 
This  witness  had  simply  used  engines  as 
an  engineer,  and  had,  perhaps,  become  ac- 
quainted with  the  practical  working  of  somc- 
of  their  parts,  but  that  is  alt.  He  sliows 
himself  that  he  is  not  expert." 

Says  Wipmore:  "It  is  desirable  to  ap- 
preciate that  expert  capacity  is  a  matter 
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on  Bimilar  enactments,  and,  if  they  had  in- 
tended that  section  to  embrace  street  rail- 
ways, th^  woulcl  have  declared  that  inten- 
tion in  unmistakable  language. 

The  comparative  inherent  dangers  of  tlie 
respective  busineBses  of  railroad  companiu 
proper  and  street  railway  companies  is  well 
illustrated  by  the  following  statistics,  taken 
from  reports  of  the  State  Corporation  Com- 
mission: In  1003,  on  steam  railroads,  out 
of  a  total  of  2,789  persons  killed  or  injured 
by  accidents,  2,319  were  employees.  On  elec- 
tric railways  out  of  a  total  of  493  persons 
killed  or  injured  by  accidents,  0  were  an- 
ployees.  In  1904,  on  steam  railroads,  out  of 
a  total  of  2,781  persona  killed  or  injured 
1^  accidents,  2,264  were  employees.  On  elec- 
tric railways,  out  of  a  total  of  208  persons 
killed  or  injured  by  accidents,  9  were  em- 
ployees. In  1905,  on  steam  railroads,  out  of 
a  total  of  1,812  killed  or  injured  by  acci- 
dents, 1,353  were  employees.  On  electric  rail- 
ways out  of  a  total  of  230  persons  killed 
or  injured  by  accidents,  10  were  employees. 
And  in  1906,  on  steam  railroads,  out  of  a 
total  of  2,277  persons  killed  or  injured  by 
accidents,  1,775  were  employees.  On  electric 
railways,  out  of  a  total  of  203  persons  killed 
or  injured  1^  accidents,  27  were  employees. 

It  is  also  worthy  of  notice  that,  while  the 
dockets  of  this  court  abound  with  fellow- 
servant  eases  occurring  on  steam  railroads, 
we  recall  but  one  instance  of  the  kind  in 
connection  with  electric  railways. 

It  would  seem,  therefore,  that  the  danger 
is  infinitely  greater  {Hxiportionately  to  em- 
ployees <d  steam  railroad  companies  than  to 
empl't^ees  of  electric  railway  companies; 
that  consideration  may  have  been  a  domi- 
nant factor  with  the  constitutional  conven- 
tion in  including  the  one  class  and  excluding 
the  other  class  of  employees  from  the  oper- 
ation of  I  132,  as  was  unquestionably  the 
case  with  the  Mississippi  convention. 

It  may  well  be  that  the  growing  tendency 
of  electric  railway  companies  to  extend  their 
lines,  not  infrequently  many  mites,  out  in 
the  country  for  uUlization  in  the  transpor- 
tation of  lighter  forms  of  freight,  including 
all  kinds  of  farm  products,  as  well  as  of 
passengers,  will  necessitate  similar  classi- 
fication of  such  companies  with  other  com- 
mercial railroads.  Should  the  exigency 
arise,  the  last  paragraph  of  S  162  leaves  the 
legislature  freehanded  to  deal  with  the  situ- 
ation. But  in  the  present  state  of  the  law 
there  is  no  escape  from  the  conclusion  that, 
under  the  Virginia  Constitution,  the  com- 
mon-Iaw  fellow-servant  doctrine  still  ob- 
tains with  respect  to  employees  of  street 
railway  companies. 

Our  rulings  on  the  preceding  assignments 
of  error  will  necessitate  a  new  trial  of  the 
case  along  such  essentially  different  lines  as 
17L.RA.(N.S.) 


to  render  notice  of  the  remaining  assign- 
ments unnecessary. 

The  judgment  of  the  trial  court  must  be 
reversed,  the  verdict  of  the  jury  aet  aside, 
and  the  case  remanded  for  a  new  trial  to 
be  had  therein,  not  in  conflict  with  this 
opinitm. 

Petition  for  rehearing  denied. 


riRGIXIA  SrPRKME  COUKT  OF  AP- 
PEALS. 

ST.  GEOKGE  R.  FITZHUGH,  Admr.,  etc., 
of  C.  E.  Hunter,  Deceased,  PlfT.  in  Ett., 
v. 

CHESAPEAKE  A  OHIO  RAILWAY  COM- 
PANY. 

(107  Va.  158,  69  8.  E.  415.) 

Eminent  domain  —  damages  —  Injury 

to  business. 

1.  Tlie  owner  of  land  is  not  entitled  to 
compensation  for  injury  to  the  business  con- 
ducted on  property  all  of  which  is  taken 
for  public  use,  caused  by  loss  of  profits 
during  its  removal,  under  a  constitutional 
provision  requiring  the  making  of  just  com- 
pensation for  property  taken  for  public  use. 
Same  —  award  —  impeachment. 

2.  Testimony  by  commissioners,  who  fixed 
the  damages  for  land  taken  by  right  of  emi- 
nent domain,  five  years  after  the  award, 
aided  by  memoranda  furnished  by  one  of 
them,  that  they  allowed  a  certain  amount  for 
interruption  of  business,  is  not  sufiicient 
to  reduce  the  award  by  that  amount,  where 
there  was  evidence  before  them  that  the 
market  value  of  the  land  was  more  than  the 
sum  awarded. 

{June  13,  1907.) 


Case  Note.  —  Loss  of  profits  from  sus- 
pension of  fntainess  uifeile  moving,  as 
an  element  of  damage  in  eminent  do- 
main. 

In  a  note  to  Hamilton  v.  Pittsburg,  B. 
L.  E.  R.  Co.  61  L.R^.  319,  the  earlier  oaBCR 
upon  this  subject  are  collected  and  discussed. 
As  is  there  stated,  there  is  considerable  con- 
flict of  opinion  as  to  whether  profits  that 
might  have  been  made  during  the  period 
required  for  moving  to  another  situation 
are  to  be  allowed  as  an  element  of  damage 
in  eminent  domain.  The  cases  holding  that 
such  loss  of  profits  is  to  be  considered  a.s 
an  element  of  damage  are  based  upon  the 
theory  that  such  loss  would  be  taken  into 
consideration  by  a  voluntary  seller  in  fix- 
ing the  price  of  his  property,  and  there- 
fore should  be  considered  where  the  property 
is  taken  for  public  use.  On  the  other  hand, 
the  cases  taking  the  contrary  view  treat 
such  injuries  as  too  remote  and  specula- 
tive to  be  considered.  It  would  appear  that 
such  loss  of  profits  could  not  be  considered 
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EBBOR  to  th«  HustingB  Court  of  Rich- 
mond to  review  a  judgment  reducing  an 
award  made  for  property  taken  for  railway 
{inrposes.  Reversed. 

The  facta,  with  the  exception  of  the  in- 
structions giv^  ]jy  the  court  to  the  com- 
mi^aioners,  aufficiently  appear  in  the  opin- 
ion.  The  inatmetioDs  were  aa  follows: 

"The  oommissioners,  acting  under  this  or- 
der, are  to  inquire  and  ascertain  what  is 
just  compensation  to  the  owner  of  the  pro[r- 
erty,  C.  £.  Hunter, — that  is  to  say,  its  fair 
ca^  market  value;  and,  in  making  up  their 
award,  they  are  to  consider: 

"(1)  The  fact  that  this  is  an  old  and  ea- 
tablished  place  of  business,  where  a  large 
and  profitable  business  was  transacted  for 
more  than  half  a  century. 

*'(2)  They  are  to  consider  that  this  build- 
ing was  erected  and  is  adapted  especially  for 
the  purposes  for  which  it  is  used. 

"(3)  That  fhis  stand  is  so  arranged  &s  to 
give  peculiar  facilities  for  receiving  and 
handling  heavy  machinery  and  agricultural 
implements,  owing  to  the  peculiar  formation 
of  the  alley. 

"(4)  They  are  to  consider  the  nearness  to 
railroad  depots  and  wharves. 

"(S)  They  are  to  consider  the  expense  of 
moving  the  large  stodc  of  goods  carried  by 
Mr.  Hunter. 

*'(ft>  They  are  to  consider  that  Mr.  Hun- 
ler  is  entitled  to  just  compensation  for  his 
property.  He  is  entitled  to  its  full  equiva- 
lent; and  the  value  of  the  property  in  this 
ease  should  be  determined  by  its  productive- 
ness, the  profit  whidi  its  use  brings  to  the 
owner;  but  the  cranmissioners  are  not  to  con- 
sider the  profits  of  the  business  conducted 


by  the  defendant}  except  in  so  far  as  they 
go  toward  showing  that  the  defendant  car- 
ried on  a  large  and  lucrative  business. 

"  ( 7 )  They  are  to  consider  the  adaptabili- 
ty of  this  property  for  railroad  purposes, 
having  reference  to  the  topography  of  the 
city  and  any  other  use  to  which  this  prop- 
erty is  plainly  adapted." 

Messrs.  A.  \¥.  Patterson  and  St.  Geoi^ 
R.  Fltahogh  for  plaintiff  in  error. 

Messrs.  H.  T.  IVlckhain  and  H.  Taylor, 
Jr.,  for  defendant  in  error. 

Cardwell,  J.,  delivered  the  opinion  of 
the  eourt: 

This  writ  of  error  is  to  a  final  judgment 
of  the  hustings  court  of  the  city  of  Rich- 
mond in  a  proceeding  instituted  by  the 
defendant  in  error,  the  Chesapeake  ft  Ohio 
Railwi^  Company,  against  pUiintiff  in  er- 
ror's intestate,  C.  E.  Hunter,  to  acquire 
title,  by  condemnation,  to  a  c«tein  parcel 
of  real  estate  situated  on  Main  street  be- 
tween Fifteenth  and  Seventeenth  streets,  in 
the  ci^  of  Richmotid,  owned  by  Hunter,  and 
upon  which  for  many  years  prior  a  large 
and  profitable  husiness  had  been  conducted 
in  receiving,  handling,  and  selling  heavy 
machinery,  agricultural  implements,  etc.; 
the  premises  being  peculiarly  adapted  by 
reason  of  location  and  otherwise  to  the  pur- 
poses for  which  they  had  been  need. 

The  whole  of  the  premises  being  con- 
sidered necessary,  and  therefore  demanded, 
for  the  purposes  of  the  railway  company, 
commissioners,  as  provided  by  statute,  were 
appointed  to  view  the  property,  and,  upon 
hearing  such  proper  evidence  as  either  party 
might  offer,  to  report  what  would  be  a  just 


48  an  element  of  damage  where  the  statute 
provides  for  compensation  for  taking;  only, 
IS  distinguished  from  taking  and  injury  to 
the  property. 

The  recent  cases  are  not  numerous,  and 
are  generally  to  the  effect  that  such  loss  of 
profits  cannot  be  considered  in  estimating 
the  compensation  to  be  paid. 

Thus,  in  New  York,  N.  H.  ft  H.  R.  Co.  v. 
Blacker.  178  Mass.  386,  69  N.  E.  1020,  in  a 
proceeding  to  assess  damages  for  loss  caused 
by  the  abolition  of  a  grade  crossing,  it  was 
held  that  the  petitioners  were  not  entitled 
to  recover  damages  for  loss  caused  by  the 
necessary  interruption  of  their  business. 
The  court  said  that  this  was  a  general  prin- 
^ple,  and  did  not  depend  upon  the  particu- 
lar phraseology  of  the  particular  statute 
under  consideration. 

And  in  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Hock,  118  111.  587,  9  N.  E.  205,  although 
the  court  did  not  directly  pass  upon  the 
<luestion,  nevertheless  it  intimated  that  evi- 
<lence  of  the  loss  of  profits  sustained  by  the 
interruption  of  the  bnsiness  should  not  be 
tiken  into  consideration  in  assessing  dam- 
sges. 
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In  Cox  V.  Philadelphia,  H.  ft  P.  R.  Co. 
215  Pa.  606,  114  Am.  St.  Rep.  979,  04  Atl. 
729,  the  court  said  that  it  waa  a  settled 
rule,  which  had  been  recognized  and  enforced 
for  more  than  three  quarters  of  a  century 
in  that  state,  that  a  landowner  could  not 
have  the  profits  of  his  business  considered 
in  determining  the  value  of  the  property 
which  was  affected  or  injured  by  the  tak- 
ing. 

In  Pegler  v.  Hyde  Park,  176  Mass.  101, 
57  N.  E.  327,  where  the  property  sought  to 
be  taken  had  been  used  for  greenhousea,  it 
was  held  that  evidence  of  the  value  of  the 
plants,  flowers,  and  potted  soil  of  the  peti- 
tioner, and  the  amount  of  business  done  by 
him,  was  properly  admitted  as  bearing  upon 
the  question  of  the  capacity  of  the  real  es- 
tate for  use,  where  the  jury  were  expressly 
told  that  no  damages  could  be  allowed  for 
the  good  will  or  for  injury  to  the  business. 

Upon  the  question  of  injury  to,  or  ex- 
pense in  removing,  personalty,  as  an  element 
of  damage  for  taking  real  estate,  see  case 
note  to  BItneoe  v.  Choctaw,  O.  ft  W.  R.  Co. 
4  L.R^(N.S.)  890. 
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corapenaation  to  Hunter,  These  commission- 
ers filed  their  report  on  the  28th  of  October, 
1899,  ascertaiDing  the  compensation  to  be 
paid  Hunter  at  $15,000,  but,  upon  excep- 
tions taken  by  Hunter,  the  court,  by  its 
order  entered  April  30,  1900,  set  aside  the 
award ;  and>  by  a  further  order  entered  May 
7,  1900,  new  commissioners  were  appointed, 
the  «}urt  giving  to  them  minute  instruc- 
tions in  writing  to  guide  them  in  the  dia- 
eharge  of  their  duties.  To  the  giving  of 
these  instructions  defendant  in  error  object- 
ed, and  tendered  another  instruction  in  lieu 
thereof,  which  was  refused. 

Three  of  these  new  commissioners  acted, 
and  filed  on  the  22d  day  of  May,  1800,  their 
award,  ascertaining  that  a  just  exnpensa- 
tlon  to  Hunter  for  the  property  in  question 
would  be  the  sum  of  $22,000,  and  stating 
that,  as  the  whole  of  tlie  property  was  re- 
quired for  the  purposes  of  the  defendant  in 
error,  there  was  no  question  of  damages  as 
to  residue  of  the  tract,  etc.  To  this  report 
the  defendant  in  error  excepted  on  four 
grounds,  stated  in  writing,  and  moved  that 
the  report  be  set  aaide. 

After  the  filing  of  this  report.  Hunter  de- 
parted this  life,  and,  his  death  being  sug- 
gested, the  court,  by  its  order  entered  on  the 
20tb  day  of  July,  1900,  made  plaintiff  in 
error,  St.  George  R.  Fitzhugh,  administrator 
of  Hunter,  deceased,  and  Hunter's  widow 
and  children,  parties  defendant  to  these  pro- 
eeedings,  and  directed  that  they  thereafter 
proceed  in  the  name  of  tiiese  defendants. 

No  action  was  taken  on  the  report  of  the 
ecanmissioners  bearing  date  May  22,  1900, 
until  March  22,  1805,  when  defendant  in 
error  introduced  the  three  commissioners 
who  made  the  report  and  examined  them  as 
to  how  they  arrived  at  the  amount  awarded 
Hunter.  They  had  not  furnished  the  court 
any  information  as  to  how  they  arrived  at 
the  amount  awarded,  and,  when  examined 
as  witnesses,  about  five  years  afterwards,  it 
appears  from  their  testimony  that,  while 
they  could  not,  with  any  d^ree  of  certainty, 
give  the  grounds  of  the  award  made,  they 
were  positive  that  they  had  followed  the 
minute  instructions  of  the  court  as  they 
were  understood  at  the  time.  Testifying 
from  memory,  aided  only  by  some  loose 
memoranda  kept,  they  further  say,  in  ef- 
fect, that  in  making  up  the  amount  of  the 
award  of  $22,900  the  sum  of  $5,000  was  in- 
cluded for  injury  to  the  buaineea  of  Hunter. 
In  other  words,  according  to  their  memory 
as  to  what  occurred  five  years  before,  $5,000 
was  allowed  for  damage,  interruption,  etc., 
of  Hunter's  business,-—*,  for  "taking  a 
man's  business  away  from  him," — where- 
upon the  court  entered  its  order  to  which 
this  writ  of  error  was  awarded,  reducing 
17  LIt.A.(N.S.} 


the  amount  of  the  award  from  $22,900  to- 
$17,900. 

The  ruling  of  the  court  setting  aside  the 
award  of  the  first  commissioners  was  as- 
signed by  counsel  for  defendant  in  error  as 
cross  error  under  rule  9  of  this  court  (106 
Va.  vii.,  57  S.  E.  xv.),  but  the  assignment 
was  waived  as  the  evidence  upon  which  the 
award  was  made  is  not  properly  a  part  of 
the  record  brought  before  us. 

The  first  question  for  our  determination 
is:  What  was  the  true  rule  under  the  con- 
stitutional and  statutory  inhibition,  that 
private  property  shall  not  be  taken  for  pub-' 
lie  uses  without  just  compensation,  govern- 
ing in  ascertaining  the  damages  to  llunter 
when  his  property  was  taken? 

It  is  most  earnestly  and  ingeniously 
argued  by  counsel  for  plaintiff  in  error  that> 
as  the  Constitution  forbade  the  taking  of 
any  private  property  whatever  without  just 
compensation  being  made  to  the  owner 
thereof,  in  construing  our  statute  in  re- 
lation to  the  exercise  of  the  power  of  emi- 
nent domain  by  a  private  corporation,  the 
court  should  give  to  the  language  employed 
in  the  Constitution  and  the  statute  a  mean- 
ing sufficiently  broad  to  enable  the  owner  of 
property  to  demand  and  receive  just  com- 
pensation for  not  only  the  property  taken, 
but  for  any  proper^  ri^ts  sacrificed  or 
impairtd  1^  the  taking,  which  would  in- 
clude injury  to  the  business  theretofore  con- 
ducted on  the  property,  and  the  consequen- 
tial oosts  incurred  in  dianging  the  localits* 
of  the  business.  In  other  words,  the  busi- 
ness conducted  by  Hunter  on  the  property 
taken  was  a  property  right — private  prop- 
erty— coming  within  the  protection  afforded 
the  Constitution  and  the  statute,  which 
could  not  be  interrupted  or  damaged  with- 
out just  compensation. 

Of  the  numerous  decisions  of  other  states 
dted  in  the  petition  for  this  writ  of  error, 
we  need  only  say  that  they  do  not  support 
the  contention  of  counsel  when  the  whole  of 
the  decision  is  read,  or  else  were  rendered 
under  Constitutions  and  statutes  different 
from  the  Constitution  and  statutes  control- 
ling in  the  decision  of  this  case,  or  are 
cases  where  part  of  a  tract  was  taken  and 
damage  to  the  residue  was  the  point  con- 
sidered, or  cases  of  temporary  suspension  of 
business  where  the  loss  was  capable  of  being 
estimated.  It  is  a  matter  of  course  that, 
where  the  Constitution  and  statutes  of  a 
state  provide,  not  only  for  just  compensa- 
tion for  property  taken,  but  for  all  dam- 
ages that  the  owner  may  sulTer  by  reason  of 
the  taking,  the  rule  governing  in  ascertain- 
ing tiie  amount  of  damages  to  be  awarded 
the  owner  would  be  very  different  from  ttie 
rule  so  long  established  in  this  state,  and 

followed  by  the  lower  Q0ili-Kiti^i4  case. 
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wbere  the  whole  property  is  taken  and  no 
^oestion  arises  as  to  damages  beyond  the 
Uir  market  value  of  the  property. 

Is  a  note  to  Hamilton  v.  Pittsburg,  B.  & 
L.  E.  K.  Co.  61  L.ILA.  330,  reviewing  the 
dMiBiOBS  of  other  states  on  the  subject,  it 
is  said :  "Some  of  the  cases  have  permitted 
eridence  of  and  a  recovery  for  profits  lost  by 
the  suspension  of  business  where  it  has  to  be 
Boved,  during  the  time  required  for  obtain- 
ing another  situation,  and  for  moving.  This 
allowance  is  based  upon  the  theory  that,  as 
the  toss  of  profits  from  the  suspension  of 
business  while  moving  would  enter  Into  the 
consideration  of  the  price  to  be  charged  by 
an  owner  voluntarily  selling,  it  should  also 
be  considered  in  determining  the  market 
value  in  case  of  a  compulsory  aale  under 
noinent  domain  proceedings." 

Those  cases  are  authority  for  the  proposi- 
tion that,  where  property  is  taken  for  a  pub- 
lic use,  requiring  a  removal  of  a  business 
conducted  on  it  theretofore,  the  owner,  apart 
from  the  value  of  bis  property  taken,  the 
expenses  incurred  in  moving,  etc.,  is  entitled 
to  recover  for  loss  of  profits  from  the  sus- 
pension of  business  while  moving;  but  this 
rule  of  law  finds  no  sanction  in  our  own 
decisions,  nor  is  it  regarded  as  the  estab- 
lished rule  by  the  weight  ftf  authority  in 
thia  country. 

We  are  called  upon,  alto,  to  consider  a 
line  of  decided  cases  supporting  the  proposi- 
tion that  the  owner  of  property  is  entitled 
by  law  to  the  undisturbed  and  exclusive  en- 
joyment of  his  estate,  and  to  keep  out  all 
trespassers,  thia  being  a  part  of  his  prop- 
erty in  bis  estate;  but  clearly  they  do  not 
apply,  aa  defendant  in  error  was  in  no 
sense  a  trespasser  upon  the  property  of 
Hunter  or  his  property  rights,  when  pro- 
ceeding by  authority  of  law  to  acquire  title 
to  his  property  by  condemnation  for  a  pub- 
tic  use. 

Citation  of  another  line  of  cases  is  also 
made  in  support  of  the  contention  that  the 
quiet  use  and  enjoyment  of  property  is  to 
be  separated  and  distinguished  from  the 
property  itself,  so  aa  to  entitle  the  owner  to 
jnst  compensation  for  Iwth  when  the  prop- 
erty is  taken  in  the  exercise  of  the  power  of 
eminent  domain;  but,  again,  we  have  to  say 
that  these  cases  do  not  apply  to  this  case. 
The  leading  case  in  that  line  of  cases  is 
Baltimore  &  P.  R.  Co.  v.  First  Baptist 
Church,  108  U.  8.  331,  27  L.  ed.  739,  2  Sup. 
Ct.  Rep.  719.  In  that  case  the  judgment  of 
the  lower  court  in  favor  of  the  church  was 
upheld  on  the  ground  that  the  engine  house 
and  repair  shop,  as  th«y  were  conducted  by 
the  railroad  company,  were  a  nuisance  in 
•very  sense  of  the  term,  and  for  the  annoy- 
ance and  discomfort  of  the  congregation  in 
tbe  enjovment  of  their  ehurch  edifice  for  re- 
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ligious  exercises,  prayer,  and  worship  courts, 
of  law  would  afford  redress  by  giving  dam- 
ages against  the  wrongdoer,  and,  when  the 
causes  of  annoyance  and  discomfort  are  con- 
tinuous, courts  of  equity  would  interfere  and 
restrain  the  nuisance.  That  is  by  no  meana 
tbe  case  we  have  before  us. 

With  respect  to  our  own  decisions,  we  are 
told  in  the  argument  that,  while  the 
measure  of  damages  in  many  cases  may  be 
the  market  value  of  the  property  condemned, 
in  ascertaining  that  value,  it  is  competent 
to  prove  any  use — the  highest  and  best 
use — for  which  it  is  adapted;  but  the  most 
enlightened  courts  have  nevSr  held  that  the 
market  value  is  the  only  standard,  and  that 
cases  may  not  and  do  not  arise  where  a 
proper  observance  of  the  constitutional  pro- 
vision, that  private  property  shall  not  be 
taken  for  public  use  without  just  compen- 
sation, may  require  the  award  of  damages 
actually  sustained  other  than  those 
measured  by  the  market  value  of  the  prop- 
erty  taken. 

By  an  unbroken  line  of  decisions  of  this 
court,  in  harmony  with  the  text  writers  and 
the  decisions  of  other  states  having  a  con- 
stitutional provision  similar  to  our  own, 
the  rule  governing  in  ascertaining  the  dam- 
ages to  the  owner  of  property  taken  as  in 
this  ease  is  that  he  shall  be  paid  the  fair 
market  value  of  tbe  property  at  tbe  time  of 
its  taking;  but  no  effort  has  ever  been  made 
to  fix  beforetiand  all  of  the  things  which  may 
go  to  make  up  the  market  value  of  property, 
while  it  has  not  been  so  difficult  to  say  that 
a  particular  element  of  damage  or  loss  does 
not  enter  into  the  market  value  and  should 
not  be  included.  In  other  words,  what  ele- 
ments properly  enter  into  consideration  in 
determining  the  market  value  of  property 
is  necessarily  an  open  question  in  every  case 
of  this  character;  but  it  is  not  necessary  to 
consider  that  question  at  length  in  this  case. 

The  authorities  agree  that  loss  of  profits 
in  a  business  destroyed  or  damaged,  where 
property  is  taken  in  the  exercise  of  the  pow- 
er of  eminent  domain,  is  not  an  element  for 
consideration  in  determining  the  market  val- 
ue, because  a  matter  of  speculation  and  con- 
jecture, while  the  profits  earned  in  a  busi- 
ness conducted  on  the  property  taken  'are 
proper  to  be  considered  in  determining  the 
market  value  of  the  property.  If  "the  cost 
of  reproduction  is  the  very  lowest  amount 
which  should  be  awarded  a  person  whose 
business  is  taken  away  from  him  by  the 
strong  arm  of  the  law,"  and  this  amount 
should  be  increased  by  other  considerations, 
such  as  the  disturbance  of  business,  inci- 
dental expense  in  storing  merchandise,  etc., 
as  is  contended  by  the  teamed  counsel  for 
plaintiff  in  error,  the  question  naturally 
presenta  itself:  Why  did  not  tbe  fibers  oL 
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ages  there  can  be  no  correction,  especially 
where  the  evidence  is  conSicting.  Commis- 
Bioners  are  not  bound  by  the  opinions  of  ex- 
perts, or  by  the  apparent  weight  of  evi- 
dence, but  may  give  their  own  conclusions." 
See  also  the  recent  case  of  Tidewater  R.  Co. 
V.  Cowan,  106  Va.  817,  66  S.  E.  819. 

While,  on  the  face  of  the  report  in  this 
case,  which  was  borne  out  by  the  evidence 
returned  therewith,  there  appears  nothing 
going  to  show  that  any  improper  elements 
of  damage  entered  into  the  award,  these 
commissioners,  long  after  the  award  and 
when  the  whole  matter  had  gone  entirely 
out  of  their  minds,  each  undertakes  to  speak 
for  himself  as  to  what  elements  of  value 
were  considered,  although  each  of  them  had 
signed  the  report  at  the  time  It  was  made. 
We  find  nothing  in  the  instructions  of  the 
court  to  justify  the  conclusion  that  the 
commissioners  were  misled  to  take  into  their 
consideration  improper  elements  of  damage. 

When  testifying  fnxn  memory,  confessed- 
ly uncertain  by  reason  of  the  lapse  of  time, 
tliey,  in  elTect,  agree  that  1(6,000  of  the 
award  was  "for  taking  a  man's  business 
from  him,"  but  whether  this  and  other  like 
considerations  had  influenced  them  only  in 
agreeing  upon  the  fair  market  value  of 
Hunter's  property,  or  had  indeed  them  to 
allow  $5,000  for  taking  Huniler's  business 
from  him  in  addition  to  th^  fair  market 
value  of  his  land  and  buildings  taken,  does 
not  clearly  and  satisfactorily  appear,  and, 
under  the  conditions  then  existing,  no 
reasonably  fair  test  could  be  made  as  to 
whether  the  market  value  of  the  propeicty  of 
Hunter  taken  was  or  not  as  much  as  the 
amount  awarded  him,  considering  only 
proper  elements  of  damage  in  such  cases,  as 
every  vestige  of  Hunter's  property,  except 
the  land  itself,  had  been  removed,  and  the 
land  occupied  by  buildings  or  other  struc- 
tures of  the  defendant  in  error.  The  record' 
shows  that  these  commissioners  were  capable 
and  upright  men  of  businesa  experience,  and 
with  large  business  interests  requiring  their 
constant  attention,  and  doubtless,  when  they 
had  discharged  the  duties  required  of  them 
by  the  court's  order,  signed  and  filed  their 
report,  the  whole  matter  was  discarded  from 
their  minds,  so  that,  when  called  on  to 
testify  touching  the  considerations  that  in- 
fluenced their  award,  it  was  quite  natural 
tliat  they  could  not,  upon  their  oath,  be 
positive  as  to  anything,  except  that  they 
)iad  followed  the  instructions  of  the  court 
in  reaching  their  conclusion.  Upon  the 
face  of  the  report  there  appears  no  infirm- 
ity, and,  as  has  lieen  stated,  there  was  evi- 
dence taken  which,  besides  the  view  of  the 
property  by  the  commissioners,  would  have 
justified  them  in  fixing  the  market  value  of 
17  L.RJl.{K.B.) 


Himter's  properiy  at  the  amount  of  their 
award. 

The  established  rule  that  the  finding  of 
the  commissioners  is  entitled  to  great 
weight,  and  is  not  to  be  disturbed  unless  it 
is  shown  to  be  erroneous  by  clear  proof,  is 
not  to  be  disregarded  or  even  affected  by  the 
mere  fact  that  the  evidence  relied  on  to 
show  that  the  finding  is  erroneous  is  given 
by  the  commissioners  themselves.  The  ques- 
tion in  such  a  case  is  whether  or  not  the 
proof  can  be  considered  as  sufficiently  clear 
and  satisfactory  to  warrant  the  setting  aside 
of  the  award  of  the  conunisaionerB  made 
upon  evidence  before  them  at  the  time,  aid- 
ed, and  greatly  aided  in  the  majority  of 
cases,  by  the  evidence  of  their  own  senses, 
they  having  the  advantage  of  seeing  the 
property  itself  which  is  taken,  and  judging 
as  to  its  value.  In  view  of  the  facts  and 
circumstances  which  have  been  narrated,  we 
do  not  consider  that  the  proof  relied  on  as 
justifying  the  lower  court  in  striking  from 
the  award  made  by  the  commissioners  of 
$22,900  as  the  value  of  Hunter's  property 
taken  in  these  proceedings  the  sum  of 
$5,000,  because  improperly  included  in  the 
award  for  damages  to  business,  etc.,  is  that 
clear  and  satisfactory  proof  which  the  estab- 
lished rules  of  law  require.  Therefore  the 
judgment  of  the  lower  court  will  be  re- 
versed and  annulled,  and  the  cause  remand- 
ed to  that  court  to  be  further  proceeded  with 
in  aeectfdanea  with  this  opinion. 

Petition  for '  rehearing  denied  November 
30,  1007. 


SCABTT/AND  COURT  OP  APPKAI/S. 
PRISCILLA  J.  WHALEN  et  al.,  Appts., 

V. 

BALTIMORE  &  OHIO  RAILROAD  COM- 
PANY. 

Md.  — t  69  Atl.  390.) 

Railroad     oontrmct  to  maintain  siding. 

1.  A  contract  by  a  railroad  company  to 
maintain  a  siding  for  private  use,  and  to 
run  trains  to  and  from  it,  ii  not  against 

public  policy. 

Covenant  —  Fanning  with  land.  ' 

2.  A  covenant  by  a  railroad  company 
with  one,  his  heirs  and  assigns,  to  construct 

Cano  Note.  —  Validity  aa  affected  by 
public  policy  of  contract  hjf  railroad 
company  to  maintain  private  sidings. 

The  contract  of  a  railroad  company  to 
construct  and  maintain  a  side  track  or 
switch  for  the  benefit  of  a  private  person 
is  not  against  public  poli^  whenUie  inter- 
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■ad  maintain  a  siding  on  hie  property,  and 
to  run  traina  to  and  from  it,  runs  with  the 
land. 

Same  —  personal. 

3.  A  covenant  by  a  railroad  company  to 
leave  at  a  siding  on  property  of  the  cove- 
Dtntee  any  car  in  which  articles  weighing 
a  certain  mmonnt  shall  be  laden  for  him, 
and  on  which  the  charges  for  transportation 
are  paid,  does  not  run  with  ths  land. 

Pleadinff  ~  dannrrer  —  admls^on  — 
datr  of  railroad. 

4.  Whether  or  not  it  would  be  reasonable 
to  require  a  railroad  company  to  run  traina 
over  the  abandoned  route  after  change  of 
its  location  is  a  question  for  the  determina- 
tion of  the  court,  and  an  allegation  of  rea- 
wmableness  in  the  complaint  is  not  admitted 
by  a  demurrer. 

lajnnctlon  —  breatdi  of  covenant. 

6.  A  railroad  eranpany  will  not  be  en- 
joined from  breaking  its  covenant  to  mn 

inight  and  passenger  traina  to  and  from  the 
property  of  the  covenantee  after  it  has,  for 
the  public  welfare,  changed  its  route,  where 
tlie  burden  would  be  wholly  out  of  propor- 
tion to  the  benefit  which  woold  aocnie  to 
the  covenantee. 

(AprU  h  IM8.) 

APPEAL  by  ocnnplainants  from  a  decree 
in  equity  of  the  Circuit  Court  for  How- 
ard County  sustaining  a  demurrer  to  a  bill 
tied  to  enjoin  defendant  fr<nn  breiUcing  Its 
corcnant  to  run  cars  to  and  from  oomplaln- 
ants'  property.  AfBnned. 

lite  material  part  of  the  Indenture  men- 
tioned in  the  opinion  was  as  follows:  "And 
this  indenture  further  witnesseth  that  ^e 
uid  parties  of  the  second  part  '(The  B.  & 


O.  R.  R.)'  do  hereby  covenant  and  agree 
in  consideration  of  the  premises,  to  and 
with  the  said  parties  of  the  first  part,  their 
heirs  and  assigns,  to  construct  and  maintain 
a  turn-out  and  siding  at  Dorsey's  Run  on 
the  main  stem  of  said  railroad;  to  take 
up  and  set  down  at  said  siding  by  the  pas- 
senger cars  of  said  company  all  persons 
going  to  and  from  the  farm  now  occupied 
by  the  said  parties  of  the  first  part;  and 
to  leave  at  said  siding,  to  be  unloaded,  any 
car  in  which  any  article  or  articles  weighing 
at  least  3,000  pounds  shall  be  laden  for  the 
said  parties  of  the  first  part,  and  on  which 
the  cost  of  transportation  shall  have  bean 
paid  at  the  place  of  bc^nning." 

Furtiier  f^cts  appear  in  the  opinion. 

Heasra.  Bernard  Carter  and  Edward  M. 
Hammond,  for  appellants: 

The  agreement  and  oorenant  was  tme 
which  ran  with  the  land. 

Glenn  v.  Canby,  24  Md.  130;  Speaoer'a 
Case,  S  Coke,  16. 

The  true  interjveiation  of  the  contract 
is  that  the  parties  intended  Uiat  the  rights 
thereunder  should  continue  until  Toluntarily 
released  by  the  gruitors,  their  lieirs  or  as- 
signs, or  until  It  would  cease  to  be  praeti- 
oable  to  operate  that  pari  of  the  railroad 
upon  which  the  turn-out  and  siding  waa 
situated  even  to  the  extent  of  mainteiaing 
the  turn-out  and  siding  for  the  puiposea 
mentioned  in  the  deed. 

iTdicIc  T.  Baltimore  ft  O.  K.  Co.  17  W. 
Va.  427;  Gilmer  t.  Mobile  ft  M.  B.  Co.  79 
Ala.  «60,  68  Am.  Bep.  fl23;  Greene  t.  W«t 
Cheshire  R.  Co.  L.  R.  IS  Eq.  44;  lUgby  ▼. 
Great  Western  R.  Co.  10  Jur.  488;  I«w 
renoe  t.  Saratoga  Lake  R.  Co.  36  Hun,  467; 


est^  of  the  public  are  not  thereby  injuriously 
affected.  Taylor  v.  Florida  East  Coast  R. 
Co.  54  Fla.  636,  16  L.R.A.(N.8.)  307,  46 
So.  674;  Butler  v,  Tifton,  T.  ft  Q.  R.  Co. 
121  Ga.  817,  49  S.  E.  763;  Scholten  v.  St 
Uuis  ft  S.  F.  R.  Co.  101  Mo.  App.  516, 
73  S.  W.  915. 

In  Scholten  v.  St.  Louis  ft  S.  F.  R.  Co. 
fDpra,  in  answer  to  the  contention  that  such 
contract  was  against  public  policy,  the  court 
naid:  "The  principal  is  undoubtedly  well  es- 
tablished that  the  first  duty  of  a  railroad 
company  in  the  locatitm  and  operatitm  of  its 
tracks  and  switches  is  toward  the  publie, 
and  such  corporations  cannot  lawfully  enter 
into  any  agreements  disabling  them  from 
performing  such  obligations.  .  .  .  Where 
no  public  interest  is  afTccted  or  concerned, 
a  railroad  company  may  lawfully  bind  it- 
self to  establish  an(t  maintain  a  switch  at 
any  designated  point  for  the  accommodation 
and  convenience  of  patrons  in  the  vicinity, 
shippers  or  eonsignees  of  freight;  and  the 
policy  of  the  law  above  cited  does  not  con- 
demn such  agreements.'* 

But  a  contract  of  a  railroad  coropaOT  with 
a  cnnl  dealer,  over  whose  land  a  switch  is 
17LJLA.(K.S.). 


laid,  not  to  haul  coal  for  any  other  person, 
ia  void  as  against  public  policy.  Louisville 
ft  N.  R.  Co.  V.  Pittsburg  ft  K.  Coal  Co.  Ill 
Ky.  960,  65  L.R.A.  flUl,  98  Am.  St.  Rep.  447, 
64  S.  W.  969.  The  court  said  that  such 
corporation  had  no  right  to  contract  to  nve 
exclusive  rights  to  transfer  any  commodify 
over  any  part  of  its  line,  as  the  power  of 
condemnation  for  right  of  way  for  switch 
tracks  and  its  obligation  to  the  public  for- 
bid tliat  it  should  acquire  such  right  of  way 
under  any  circumstances  and  conditions 
which  render  it  impossible  for  it  impartially 
to  senre  all  its  customers;  and  for  the  pur- 
pose of  saving  the  expense  of  condemnation 
proceedings,  the  railroad  company  could  not 
make  such  contract. 

So  a  railroad  company's  covenant  that  a 
switch  should  be  built  for  one  person,  and 
that  no  other  switch  should  be  constructed 
at  a  certain  point,  is  void  as  against  public 
policy^ — especially  where  the  statute  permits 
the  owners  of  mills,  mines,  and  factories  to 
connect  private  switch  tracks  and  sidings 
with  adjacent  railroad  tracks.  Reeser  v. 
Philadelphia  ft  R.  R.  Co.  21S  Fa.  136,  61 
Atl.  376. 
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Aikin  T.  Albany  V.  ft  C.  K.  Co.  26  Barii. 
289;  Hubbard  v.  Kansas  City,  St.  J.  &  C. 

B.  B.  Go.  es  Mo.  88. 

Messra.  James  A.  O.  Bond  and  Francis 
Neal  Parke,  for  appellee: 

The  ccmtracting  parties  miut  bave  in- 
tended that  the  duration  of  the  covenant 
was  to  be  so  long  as  the  railroad  company 
should  maintain  its  main  stem  on  the  old 
route. 

Texas  ft  P.  R.  Co.  t.  Maraball,  136  U.  S. 
393,  34  L.  ed.  365,  10  Sup.  Ct.  Bep.  84S; 
Texas  ft  P.  R.  Co.  v.  Scott,  S7  L.R.A.  94, 
23  C.  C.  A.  424.  41  U.  S.  App.  624,  77  Fed. 
726 ;  Jones  v.  Newport  NewB  ft  M.  Vall^ 
Co.  IS  C.  C.  A.  95.  31  U.  S.  App.  92,  65 
Fed.  736;  Mead  t.  Ballard,  7  Wall.  290,  19 
L.  ed.  190;  Eckington  ft  Soldiers*  Home  R. 
Co.  T.  McDevitt,  191  U.  8.  103.  48  L.  ed. 
112,  24  Sup.  Ot.  Rep.  36. 

When  the  demands  of  public  service  exact 
a  change  in  locatim  of  the  road,  any  con- 
tact whose  enforcrawnt  would  prevent  this 
change  la  Injarious  to  the  public  good,  and 
must  give  way  as  being  against  public 
policy. 

Doane  T.  Chicago  City  R.  Co.  160  III.  22, 
36  L.R.A.  B88,  45  N.  E.  607;  Marsh  t. 
Fairbuiy,  P.  ft  N.  W.  R.  Co.  64  III.  414, 

16  Am.  R«p.  564;  Florida,  C.  ft  P.  R.  Co. 
T.  State,  31  Fla.  482,  20  L.R.A.  419,  34  Am. 
St  Rep.  30,  13  So.  103;  Sapp  v.  Northern 

C.  R.  Co.  51  Md.  124. 

The  remedy  is  at  lav,  and  not  in  equity. 

Maryland  Telepb.  ft  Teleg.  Co.  t.  Chaa. 
Simons  Sons  Co.  103  Md.  140,  115  Am.  St. 
Rep.  340,  63  Atl.  314;  Texas  ft  P.  R.  Co. 
V.  Marshall,  supra;  3  Page,  Contr.  {  1633; 
Blanchaid  v.  Detroit  L.  ft  L.  M.  R.  Co.  31 
Mich.  43,  18  Am.  Rep.  142;  Bladcett  t. 
Bates.  L.  R.  1  Ch.  117;  Jacquelin  v.  Erie 
R.  Co.  69  N.  J.  Eq.  432,  61  Atl.  18;  Conger 
T.  New  York.  W.  a  ft  B.  R.  Co.  129  N.  Y. 
29,  2S  N.  E.  983;  Willson  t.  Winchester  ft 
P.  R.  Co.  41  C.  C.  A.  215,  09  Fed.  642; 
Wilson  V.  Ohio  ft  M.  R.  Co.  64  HI.  642,  16 
Am.  Rep.  566;  London  ft  S.  W.  R.  Co.  t. 
Gomm.  L.  R.  20  Ch.  Div.  562 ;  Powell  Duffryn 
Steam  Coal  Co.  T.  Taff  Vale  R.  Co.  L.  R. 
0  Ch.  331;  Wilson  t.  Northampton  A  B. 
Junction  R.  Co.  L.  R.  9  Ch.  279. 

Worthtngton,  J.,  delivered  the  opinion  of 

the  court: 

The  appeal  in  this  case  ivas  taken  from 
an  order  of  the  circuit  court  for  Howard 
county,  sitting  as  a  court  of  equity,  sus- 
taining a  demurrer  to  a  bill  of  OHnplaint 
filed  in  that  court  by  the  appellants  against 
the  appellee,  for  the  purpose  of  obtaining 
an  injunction  to  restrain  the  appellee  from 
neglecting  and  refusing  to  properly  main- 
tain a  turn-out  and  siding  at  Doraey's  Run. 
in  Howard  county;  and  from  neglecting  and 
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refusing  to  maintain  and  run  a  reasonable 
train  service  of  passenger  and  freight  by  or 
over  said  Dorsey's  Run  siding;  and  from 
neglecting  and  refusing  to  take  up  and  set 
down  at  said  aiding  by  the  passenger  cars  of 
defendant  cranpany  all  persons  going  to  and 
frcHn  the  farm  of  the  plaintiffs;  a»d  from 
refusing  or  neglecting  to  leave  at  said  siding, 
to  be  unloaded,  any  car  in  which  any  article 
or  articles  weighing  at  least  8,000  pounds 
shall  be  laden  for  the  plaintiffs,  and  on 
which  the  eost  of  transportation  shall  have 
been  paid  at  the  place  of  banning.  The 
bill  was  filed  June  17.  1907,  and  sets  forth, 
as  the  grounds  for  its  prayer  for  this  relief, 
that  on  May  6,  1848,  the  defendant  entered 
into  an  indenture  with  a  certain  Thomas 
Beale  Dorsey,  fonnerly  for  many  years  a 
member  of  this  court,  and  Mileah  Doraey, 
his  wife,  wherein  the  defendant  covenanted 
and  agreed  with  the  said  Dorsey  and  wife, 
and  with  their  heirs  and  assigns,  to  con- 
struct and  maintain  a  turn-out  and  siding 
at  Dorsey's  Run  on  the  main  stem  of  said 
railroad,  and  also  to  do  certain  other  things 
whidi  in  the  prayer  of  said  bill  it  is  prayed 
the  defendant  may  be  enjoined  and  restrained 
from  neglecting  and  refusing  to  do.  The 
bill  further  allies:  That  the  plaintiffs 
liave  become,  by  mesne  conveyances,  enfeoffed 
and  seised  of  a  large  part  of  the  land  owned 
by  said  Dorsey  and  wife  at  the  time  of  the 
execution  of  said  indenture,  and  that  they 
are,  as  the  assigns  of  said  Dorsey  and  wife, 
entitled  to  enjoy  the  fruits  of  the  covenant 
therein  before  recited;  the  said  covenant, 
as  is  alleged,  being  a  covenant  running  with 
the  land.  That  the  defendant  was  then  at 
tiie  time  of  the  filing  of  the  bill  of  com- 
plaint constructing  a  cut-off  on  the  main 
stem  of  its  railroad,  over  which  it  would, 
when  c«npleted,  run  ita  passenger  and 
freight  trains,  and  thus  divmt  all  paa- 
senger  and  freight  trains  fran  tiiat  part 
of  its  line  which  theretofore  had  passed 
Dorsey's  Run  at  the  siding  and  turn- 
out, which  up  to  that  time  had  been 
maintained  and  operated  by  said  railroad 
company  under  the  {voviaions  of  said  cove- 
nant. That  the  plaintiffs,  being  advised  of 
the  intended  abandonment  of  the  Dorsey's 
Run  turn-out  and  siding,  communicated  witli 
the  defenduit,  and  called  its  attention  to 
the  covenants  in  said  indenture  contained, 
to  which  communication  the  defendant  re- 
plied that  it  would  abandon  said  turn-out 
and  siding,  but  would  hold  itself  in  no  way 
liable  for  a  breach  of  said  covenants,  be- 
cause, as  it  claimed,  it  was  immune  fnnn 
liability  for  a  breach  thereof.  The  bill  fur- 
ther alleges  that,  by  the  change  of  the  loca- 
tion of  the  road1>ed  of  said  defendant  com- 
pany, there  would  be  no  turn-out  or  siding 
on  the  property  of  the  at  Dor- 
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aefa  San,  and  that  they  -would  be  entirely 
without  the  passenger  or  freight  Bervice 
from  said  defendant,  which  the  defendant 
Ins  eorenanted  to  give  the  complainants  a» 
uaigneea  of  said  Dors^;  that,  when  the 
ranplainanta  purchased  the  property  men- 
tioned, the  fact  of  having  a  station  on  their 
property  at  which  the  frei^t  and  passenger 
trains  of  the  defendant  stopped  was  an  in- 
daconent  and  a  consideration  for  them  to 
purchase  the  said  property,  and  that  they 
were  advised  at  the  time  of  said  purchase 
thst  said  covenant  was  one  running  with 
the  land,  and  could  not  be  broken  by  said 
defendant  company;  tlu.t  the  complsinants 
were  advised,  and  therefore  charge,  that  no 
monetary  compensation  could  recompense 
tbem  should  the  defendant  be  allowed  to 
violate  its  aaid  covenants,  and  that  a  breach 
thereof  would  work  a  great  depreciation  in 
the  value  of  the  land  belonging  to  them,  for 
which  th^  vrould  have  no  adequate  remedy 
at  law;  that  it  was  not  unreasonable  to 
ask  the  railroad  company  to  run  and  main- 
tain a  certain  number  of  trains,  passenger 
and  freight,  over  its  right  of  way  passing 
by  said  Dorsey's  Run,  and  to  maintain  the 
turn-out  and  siding  covenanted  by  the  de- 
fendant company  to  be  maintained  there, 
HOT  would  such  request  be  impossible  of 
performance.   The  bill  further  allegra  that 
the  defendant  has  not  abandoned  the.proper- 
ty  of  the  complainants  entirely,  but  that  its 
tracks  are  still  on  the  property  of  the  com- 
plainants for  a  considerable  distance;  that, 
should  the  defendant  be  permitted  to  violate 
its  covenants,  the  nearest  station-  to  Uxo 
complainants  would  be  Hollofields,  which 
was  distant  3  miles,  whereas  from  the  resi- 
dence and  property  of  the  complainants  to 
Dorsey's  Run  turn-out  and  siding  was  but 
14  of  »  mile.   The  bill  also  alleges,  in  its 
sixteenth  paragraph,  "that  fn»n  the  nature 
of  the  topography      tiie  ground,  and  sit- 
uation whereon  the  new  line  of  railroad 
would  run,  it  would  be  impossible  to  con- 
struct and  maintain  a  turn-out  and  siding 
which  would  be  accessible  to  the  cmnplain- 
ants."    The  prayer  of  the  bill  for  specific 
relief  is  substantially  as  herein  before  set 
out,  and  there  is  also  the  usual  praver  for 
general  relief.    With  the  bill  was  filed  a 
eopy  of  the  deed  to  Priseilla  J.  Whalen,  one 
of  the  complainants,  for  687  acres,  being 
a  part  of  2,200  acres  of  land  owned  by 
Judge  Dorsey  at  the  time  of  the  execution 
ot  the  above-mentioned  indenture;  also  a 
I^at  of  the  whole  tract  showing  the  location 
of  Dorsey's  Run  station,  and  of  the  so-called 
new  "cut-off"  of  the  railroad,  and  also  a 
eopy  of  the  indenture  entered  into  between 
the  railroad  ctanpany  and  Judge  Dorsey  in 
1848. 

The  indenture  is  set  out  in  the  report  of 
17L.RA.(N.S.) 


this  case  preceding  this  opinion.  The  1^1 
principles  involved  in  this  appeal,  all  of 
which  were  elaborately  argued  by  al>le  coun- 
sel on  both  sides,  and  all  of  which  are  suf- 
ficiently involved  in  the  case  to  require  care- 
ful consideration,  may  be  appropriately  con- 
sidered under  three  heads:  First.  Was  the 
covenant,  or,  rather^  were  the  covenant) 
(for,  while  one  in  form,  the  covenant  in- 
volved in  this  proceeding  embraces  several 
undertakings),  contained  in  the  indenture  of 
May  S,  1848,  origimJIy  valid  and  binding  ou 
the  defendant,  or  void  as  i^inst  public 
policy  T  Second.  If  originally  valid  as  be- 
tween the  parties,  are  they  such  covenants 
as  run  witii  the  land  in  favor  of  the  plain- 
tiffs as  assignees  of  Dorsey  T  Third.  If 
valid,  and  if  they  inure  to  the  benefit  of  the 
plaintiffs,  are  the  plaintiffs  entitled  to  have 
the  agreement  specifically  enforced  T 

1.  As  to  the  first  proposition,  we  think 
the  covenants  were  valid  and  binding  on  the 
defendant  at  the  time  they  were  entered  into, 
and  capable  then  of  being  specifically  en- 
forced 80  far  as  the  facts  are  disdosedby  the 
record.  In  Greene  v.  West  CStesbire  R.  Co. 
L.  R  13  Eq.  44,  a  contract  1^  the  defendant 
railroad  company  to  construct  a  siding  upon 
plaintiff's  land  alongside  tlie  railroad  tracks 
was  specifically  enforced.  In  Lydick  v. 
Baltimore  ft  O.  R.  Co.  17  W.  Va.  427,  a  right 
of  way  throu^  land  was  granted  -to  the 
railroad  company,  and  a  verbal  agreonent 
was  made  by  which  the  railroad  company 
promised  to  put  in  a  switch  at  a  certain 
mill,  and  stop  its  trains  at  the  switch.  The 
court  held  because  the  agreement  was  verbal 
it  did  not  run  with  the  land,  but  distinctly 
stated  that,  if  it  had  been  in  writing  under 
seal,  it  would  then  be  a  covenant  running 
with  the  land,  and  capable  of  being  spe- 
cifically enforced  in  equity.  In  Alkin  v.  Al- 
bany, V.  ft  C.  R.  Co.  26  Barb.  289.  the  rail- 
road was  required  to  construct  uid  maintain 
crossings  over  or  under  its  tracks  for  the 
benefit  of  the  farm  land  on  each  side,  in 
purauanco  of  an  agreement  to  that  effect  in 
a  deed  from  the  landowners  to  the  xailroad 
company.  See  also  Murray  v.  Northwest- 
ern R.  Co.  64  S.  .C.  S20,  42  S.  E.  617,  and 
Lawrence  v.  Saratoga  Lake  R.  Go.  36  Hun, 
407  ;  Pittsburgh,  Ft  W.  ft  C.  R.  Co.  v.  Reno, 
123  111.  273,  14  N.  E.  lOfi.  The  case  of  Sapp 
V.  Northern  C.  R.  Co.  fil  Md.  124,  cited  by 
appellee,  is  diatinguishable  from  these.  In 
this  latter  case  the  court  was  dealing  with  a 
question  involving  the  right  or  power  of  a 
railroad  corporation  to  grant  or  create  an 
easement  for  persons  to  walk  along  its 
tracks  or  by  the  side  of  them.  As  the  exer- 
cise of  such  a  power,  if  permitted,  would  be 
subversive  of  the  very  purpose  of  the  rail- 
road's creation,  it  was  held  that  the  corpo- 
ration possessed  no  such  juwer.   In  the  case 
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at  bar  we  find  nothing  unreasonable  or  im- 
practicable for  the  railroad  to  perform  con- 
tained ill  the  covenant  as  originally  entered 
into,  and  nothing  on  the  ground  of  public 
policy  to  forbid  or  prevent  its  execution  at 
the  time.  We  think  there  is  a  manifest  dis- 
tinction to  be  made  between  covenants  to  es- 
tablish and  maintain  stations  for  the  public 
convenience  and  those  to  establish  and  main- 
tain sidings,  turn-outs,  crossings,  and  the 
like  for  private  use  merely.  The  former  are 
generally  condemned  as  against  public  pol- 
icy, while  the  latter  are  to  be  governed  by 
the  .circumstances  of  each  particular  ease. 
Fuller  V.  Dame,  18  Pick.  472;  Texas  &  P.  R. 
Co.  T.  Marshall,  136  U.  S.  393,  34  L.  ed.  385, 
10  Sup.  Ct.  Rep.  846;  Texas  &  P.  R.  Co.  v. 
Scott,  37  L.R.A.  94r-98,  23  C.  C.  A.  424,  41 
U.  S.  App.  624,  77  Fed.  726;  Marsh  v.  Fair- 
bury,  P.  &  N.  W.  R.  Co.  84  III.  414,  16  Am. 
Rep.  564 ;  Northern  P.  R.  Co.  t.  Washington 
Territory,  142  U.  S.  492,  35  L.  ed.  1092,  12 
Sup.  Ct.  Rep.  283 ;  Lydick  v.  Baltimore  &.  O. 
R.  Co.  17  W.  Va.  427;  Aikin  v.  Albany,  V. 
&  C.  R.  Co.  26  Barb.  289;  Greene  v.  West 
Cheshire  R,  Co.  supra;  Gilmer  v.  Mobile  & 
M.  R.  Co.  79  AU.  669,  58  Am.  Rep.  623. 

2.  The  next  question  is:  Do  the  cove- 
nants run  with  the  land  in  favor  of  the 
plaintiffs  in  this  case  T  By  referring  to  the 
covenant,  it  will  be  seen  that  the  railroad 
company  agreed  to  "construct  and  maintain" 
a  turn-out  and  siding  at  Dorsey's  Run  on 
the  main  stem  of  said  railroad,  and  to  do 
certain  other  things  connected  therewith; 
and  the  agreement  is  made,  not  only  with 
the  original  grantors,  but  also  with  "their 
heirs  and  assigns."  In  Spencer's  Case,  re- 
ported in  S  Coke,  16,  and  also  found  in  1 ' 
Smith,  Lead.  Cas.  9th  ed.  p.  174,  the  ques- 
tion as,  to  what  covenants  run  with  the 
land  and  what  do  not  was  fully  considered 
hy  the  whole  court,  and  it  was  resolved  in 
that  case  that,  when  the  warranty  is  made 
to  one,  his  heirs  and  aasigna,  by  express 
words,  the  assignee  shall  take  the  benefit 
of  it,  even  though  the  covenant  extend  to 
something  not  then  in  esse,  provided  the 
thing  to  be  done  touch  and  concern  the  land. 
The  action  in  Spencer's  Case  was  between  a 
lessor  and  the  assignee  of  the  lessee,  but  the 
principles  enunciated  therein  have  been  held 
applicable  to  covenants  between  grantor  and 
grantee,  and  their  assigns,  in  very  many 
modern  cases.  In  Glenn  v.  Canby,  24  Md. 
127;  the  court  said:  "The  established  doc- 
trine is  that  a  covenant  to  run  with  the 
land  must  extend  to  the  land,  so  that  the 
thing  required  to  be  done  will  affect  the 
quality,  value,  or  mode  of  enjoying  the  es- 
tate conveyed,  and  thus  constitute  a  con- 
dition annexed  or  appurtenant  to  it;  there 
must  also  be  a  privity  of  estate  between  the 
contracting  jmrties,  and  the  covenant  must 
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be  consistent  with  the  estate  to  which  it 
adheres,  and  of  such  a  character  that  the 
estate  will  not  be  defeated  or  cban^d  by  a 
performance  of  it."  In  all  cases  covenants 
conferring  benefits  will  run  with  the  land 
Where  the  rights  conferred  are  of  such  a 
character  as  to  attach  to  the  land  and  pass 
as  incidents  thereto.  11  Cyc.  Law  &  Proc. 
p.  1089.  The  question  as  to  whether  the 
covenant  rune  with  the  land  does  not  depend 
on  its  being  performed  on  the  land  itself, 
but  its  performance  must  touch  and  concern 
the  land,  or  some  right  or  easement  annexed 
or  appurtenant  thereto,  and  tend  necessarily 
to  enhance  its  value,  or  render  it  more  con- 
venient or  beneficial  to  the  owners  or  occu- 
pants. 11  Cyc.  Law  4;  Proc.  p.  1081.  A 
covenant  which  does  not  touch  and  concern 
the  land,  as  above  indicated,  is  called  a  per- 
sonal covenant,  and  binds  only  the  cove- 
nantor, and  can  be  taken  advantage  of  only 
by  the  covenantee.  2  Bl.  Com.  304.  Bouvier's 
Law  Diet,  title  "Personal  Covenant."  In 
the  deed  from  Judge  Dorsey  and  wife  the 
railroad  company  expressly  covenants  to  do 
three  things,  which  are  involved  in  this 
controversy:  (1)  To  construct  and  main- 
tain a  turn-out  and  siding  at  Dorsey's  Run. 
(2)  To  take  up  and  set  down  at  said  sidinj; 
by  the  passenger  cars  of  said  company  all 
persons  going  to  and  from  the  farm  then 
occupied  by  the  grantors.  (3)  To  leave  at 
said  siding,  to  be  unloaded,  any  car  in 
which  any  article  or  articles  weighing  at 
least  3,000  pounds  should  be  laden  for  the 
grantors,  and  on  which  the  cost  of  trans- 
portation has  been  paid  at  the  place  of  lad- 
ing. Tested  by  the  aforegoing  general  prin- 
ciples, the  third  covenant  seems  to  us  to  be 
a  personal  one,  while  the  first  and  second 
are  covenants  real,  and  inure  to  the  benefit 
of  the  plaintiffs  as  assignees  of  Dorsey  and 
wife. 

We  oome,  then,  to  the  third  general  head 
into  which  the  consideration  of  the  case  has 
been  divided;  that  is:  Are  the  plaintiff's 
entitled  to  have  the  covenants  which  run 
with  the  land  and  inure  to  their  benefit 
specifically  enforced!  There  can  be  no  doubt 
as  to  the  right  of  the  railroad  company  to 
change,  for  the  purpose  of  carrying  out  the 
object  of  its  creation,  the  location  of  its 
main  stem.  A  railroad  is  in  many  essenUal 
respects  a  public  highway,  and  the  rules 
of  law  applicable  to  one  are  generally  appli- 
cable to  the  other.  Fuller  t.  Dame,  18  Pick. 
472.  The  counsel  for  the  appellee  very  well 
say  in  their  brief  "that  a  railroad  company 
is  a  public-service  corporation,  and  Is  obliged 
to  use  its  powers  and  privileges  for  the 
benefit  of  the  public,  and  in  aid  of  the  public 
good.  It  must,  therefore,  from  time  to  time, 
conform  to  the  requironents  of  public  travel 
and  ctunmerce,  and  adjust  its  Pfdaa,  its 
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route,  and  its  curraturea  to  these  needs. 
No  contract  on  its  face  can  interfere  with 
these  public  duties.  To  compel  a  railroad 
company  to  maintain  its  main  stem  on  the 
old  location  forever  is  to  render  it  impossi- 
ble for  the  corporation  to  ever  make,  in 
conformity  with  its  own  needs  and  the  pub- 
lic's interests,  any  change  in  its  transporta- 
tion route."  It  appears  from  the  blueprint 
filed  with  the  record  in  this  case  that  the 
main  stem  of  the  defendant  company  where 
it  passed  through  the  lands  of  Judge  Dorsey 
was,  at  the  time  of  the  execution  of  the  in- 
denture in  question,  located  along  the  south 
side  of  the  Fatapsco  river.  This  river,  which 
flows  a  generally  easterly  course,  at  that 
part  of  it  which  passes  nearest  to  the  man- 
sion houee,  and  former  residence  of  the  late 
Jud^  Dorsey,  takes  a  short  turn  to  the 
south,  and  then,  after  flowing  a  short  dis- 
tance, turns  again  to  the  north  and  east, 
forming  at  this  point  a  loop  or  curve  very 
much  in  shape  of  the  letter  "U,"  with  the 
open  part  of  the  letter  toward  the  north. 
Judge  Dorsey'a  late  residence  is  located- 
about  %  of  a  mile  south  of  the  river  at  this 
point,  and  Doraey's  Run  and  siding  was 
located  on  the  line  of  the  old  railroad  near 
the  south  bend  of  the  U-shaped  curve  above 
mentioned.  For  the  purpose  of  straighten- 
ing its  line  and  bettering  its  roadbed  and 
train  service,  a  cut-off  was  made  across  the 
upper  part  of  'the  U-shaped  curve  in  the 
river,  crossing  the  river  twice ;  and  the 
main  stem  of  the  railroad  was  re- 
located along  ttiis  cut-off,  thus  eliminating 
the  sharp  curve  in  the  road  at  Dorsey's  Run, 
and  leaving  the  turn-out  and  siding  formerly 
established  about  ^  of  a  mite  to  the  south, 
and  on  the  opposite  side  of  the  river.  The 
bill  of  c«nplaint  all^s  "that  from  the 
nature  and  top(^raphy  of  the  ground,  and 
situation  whereon  the  new  line  of  railroad 
will  mn,  it  is  impossible  to  construct 
and  maintain  a  turn-out  and  siding 
which  will  be  accessible"  to  the  com- 
plainants. The  bill  also  avers  that  it  is  not 
impossible  of  performance  or  unreasonable 
to  ask  the  defendant  still  to  run  a  certain 
number  of  passenger  and  freight  trains  daily 
over  its  old  line  passing  by  Dorsey's  Run, 
and  still  to  maintain  the  turn-out  and  siding 
at  that  place,  as  a  reasonable  compliance  by 
the  defendant  with  the  terms  of  the  covenant. 
Whether  it  would  be  a  reasonable  require- 
ment to  compel  the  defendant  to  still  run  a 
certain  number  of  trains  daily,  both  passen- 
ger and ,  freight,  over  the  old  abandoned 
route  passing  Dorsey's  Run,  in  addition  to 
the  train  service  required  over  its  main 
ttan  as  now  located,  is  a  question  for  the 
court  to  determine  from  all  the  circum- 
stances of  the  case,  and  is  not  to  be  taken 
as  admitted  by  the  defendant's  demurrer. 
17  L.RJL(N.S.) 


The  demurrer  admits  the  truth  of  the  facts 
alleged  in  the  bill  so  far  only  as  they  are 
relevant  and  well  pleaded.  Conclusions  of 
law  deduced  by  the  pleader,  and  theories  as 
to  the  effect  of  the  facts,  are  not  admitted 
by  the  demurrer.  Miller,  Eq.  §  133;  Felix 
V.  Patrick,  145  U.  S.  333,  36  L.  ed.  726,  12 
Sup.  Ct  Rep.  862.  There  can  be  no  doubt 
of  the  right  and  power  of  the  directors  of 
the  railroad  company  to  make  the  cut-off 
and  change  the  location  of  its  main  line  as 
indicated  on  the  blueprint,  for  the  purpose 
of  straightening  its  lines  and  reducing  il» 
grades,  and  thus  improving  its  service  to 
meet  its  obligations  to  the  public,  and  also 
to  increase  its  earning  capacity  for  the 
benefit  of  its  stockholders.  As  was  said  in 
New  Central  Coal  Go.  v.  Geor;ge'a  Creek 
Coal  ft  I.  Co.  37  Md.  504:  "The  mauagers 
or  directors  of  the  corporation  are  made  the 
sole  judges  of  what  is  proper  or  convenient, 
as  well  with  reference  to  location,  as  to  the 
execution  of  all  other  powers  granted,  as 
means  of  attaining  the  objects  of  the  char- 
ter." The  injunction  prayed  for  in  this  case 
would,  if  granted,  accomplish  all  that  a 
decree  for  specific  performance  could  effect, 
and  therefore  all  the  principles  which  apply 
to  the  case  of  a  bill  for  specific  performance 
apply  with  equal  force  to  the  case  of  a  bill 
for  perpetual  injunction,  when  that  injunc- 
tion accomplishes  all  the  objects  which  could 
be  accomplished  by  a  successful  prosecution 
of  a  formal  bill  for  specific  execution. 
Maryland  Teleph.  &  Teleg.  Co.  v.  Chas. 
Simons  Sons  Co.  103  Md.  141,  115  Am.  St. 
Rep.  340,  63  Atl.  314.  Specific  performance 
is  not  a  matter  of  absolnte  right  in  the 
party,  but  of  sound  discretion  in  the  court; 
and  it  will  not  be  granted,  but  the  party 
will  be  left  to  his  remedy  at  law,  when  the 
performance  has  become  impossible,  or  the 
decree  would  be  inequitable  under  all  the 
circumstances  of  the  case. 

Bearing  in  mind  these  general  principles, 
and  considering  all  the  allegations  of  the 
bill  of  oimplaint  which  are  well  pleaded 
and  which  by  the  demurrer  are  admitted  to 
be  true  together,  we  think  that  to  require 
the  defendant  to  still  maintain  a  train  serv- 
ice over  its  now  abandoned  line  j»st  Dor- 
sey's Run  as  is  sought  to  be  accomplished 
by  the  prayer  of  the  bill  would  impose  upon 
the  defendant  an  unreasonable  burden  whol- 
ly out  of  proportion  to  any  benefit  that 
would  thereby  accrue  to  the  complainants. 
The  railroad  company  appears  to  have  faith- 
fully complied  with  its  covenant  for  nearly 
sixty  years,  and,  so  long  as  its  main  line 
remained  on  the  former  location,  it  could 
perhaps  have  been  compelled  to  comply 
therewith,  but  the  very  purposes  of  ita 
creation  forbid  that  it  should  be  tied  to  the 
same  location  forever.   Whetber^tlie  plain- 
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tiffs  are  entitled  to  compensation  in  damages 
for  the  abandonment  by  the  defendant  of  the 
turn-out  and  siding,  and  train  service,  so 
long  maintained  by  the  appellee  at  that 
place,  this  court  is  not  called  upon  now  to 
determine,  but  we  are  all  of  the  opinion  that 
the  relief  prayed  for  in  the  bill  of  complaint 
must  be  denied,  and  that  the  appelljinta 
must  be  left  to  seek  redress  for  any  injury 
which  they  may  have  sustained  by  such 
abandonment  in  a  court  of  law.  The  order 
appealed  from  will  be  affirmed,  and  the  bill 
dismissed  without  prejudice  to  the  plaintiffs' 
right  to  sue  at  law. 

Order  afBrmed  and  bill  diamissed*  with 
costs  to  the  appellee. 


OKIiAHOMA  SVMOEME  COURT. 

HENRY  FAUROT,  by  Next  Friend,  PlfT.  in 
Err., 

T. 

OKLAHOICA  WHOLESALE  GROCERY 
COMPANY. 

(—  Okla.  — ,  95  Pac.  463.) 

Negligence  —  ungnarded  elevator  —  in- 
jury to  minor. 

A  person  injured,  although  an  infant,  by 
falling  down  an  elevator  snaft  in  a  whole- 
sale grocery,  which  waa  left  ungnarded>  in 
order  to  recover,  must  show  the  owner  of 
the  premises  was  under  obligatimu  to  pro- 
tect him  from  the  injury;  and  the  owner  of 
such  premises  is  liable  for  an  injury  oc- 
curring therein  through  his  negligence  only 
when  the  injured  person  comes  upon  them 
by  invitation,  express  or  implied,  of  the 
owner. 

(May  13.  1908.) 

Ij^RROR  to  the  District  Court  for  Okla- 
li  homa  County  to  review  a  judgment  in 
defendant's  favor  in  an-  action  brought  to 
recover  damages  for  personal  Injuries,  al- 
leged to  have  been  oiased  by  defendant's 
negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Fred  S.  Caldwell  for  plaintiff  in 
error. 

Messrs.  Shartcl,  Keaton,  &  Wellg,  for 
defendant  in  error; 

The  owner  or  occupier  of  real  property 
ntands  under  the  same  duty  towards  chil- 
dren who  are  expressly  or  impliedly  invited 
to  come  upon  his  premises,  in  respect  of 

Headnote  by  Kame,  J. 

Xote.  —  As  to  the  liability  of  an  owner  of 
an  elevator  for  injuries  to  trespassers  or 
licenseet).  see  case  note  to  Davis  v.  Ohio 
VallPT  Bkg.  &  T.  Co.  15  LJl.A.(N.S.)  402, 
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keeping  such  premises  safe  to  the  end  that 
they  will  not  be  injured  in  so  coming,  under 
which  he  stands  towards  adult  persons. 

1  Thomp.  Neg.  SI  945-947,  1024,  I02S. 

The  owner  or  occupier  of  buildings  is  not 
bound  to  keep  them  in  a  safe  condition  for 
the  protection  of  trespassers,  intruders,  and 
bare  licensees. 

Turner  v.  Klekr.  27  IlL  App.  391;  Fisher 
V.  Thirkell,  21  Mich.  1,  4  Am.  Rep.  422; 
Hargreaves  v.  Deacon,  25  Mich.  1;  Sweeny 
V.  Old  Colony  &  N.  R.  Co.  10  Allen,  368,  87 
AfQ.  Dee.  644;  Traak  v.  Shotwell,  41  Minn. 
66.  42  N.  W.  698;  Lackat  v.  Lutz,  84  Ky. 
287,  22  S.  W.  218 ;  Faria  v.  Hoberg,  134  Ind. 
269,  39  Am.  St.  Rep.  261,  33  N.  E.  1028; 
Thiele  v.  McManus,  3  Ind.  App.  132,  28  N. 
E.  327;  South  Bend  Iron  Works  v.  Larger, 
11  Ind.  App.  367.  39  N.  E.  209;  PeltoB  r. 
Schmidt,  97  Mich,  231,  S6  N.  W.  889. 

Kane,  J.,  delivered  the  opiiUon  of  the 

court: 

This  was  an  action  for  damages  for 
personal  injuries  all^fed  to  have  been  sus- 
tained by  plaintiff  in  error,  who,  for  con- 
venience, will  hereafter  be  called  the  plain- 
tiff, by  reason  of  the  negligence  of  the  de- 
fendant in  error,  who,  for  convenience,  will 
hereafter  be  called  the  defendant,  in  leavings 
unguarded  an  elevator  shaft  on  the  premises 
occupied  by  it  in  Oklahoma  City  where  it 
ctmducts  a  wholesale  grocery  business.  In 
the  court  below  a  demurrer  to  the  evidenoe 
of  the  plaintiff  was  interposed  by  the  de- 
fendant and  BUHtained  by  the  court,  and 
judgment  entered  for  the  defendant.  To  this 
ruling  of  the  court  below  plaintiff  duly  ex- 
cepted, and  the  cause  is  now  in  this  court 
on  ai)pea]. 

The  defendant  raispii  some  objections  to 
the  court  going  into  the  merits  of  the  cause 
on  account  of  allefrrd  defects  in  the  record; 
but  we  prefer  to  pass  over  these  objections 
without  deciding  tliem,  and  try  the  case  on 
its  merits. 

The  facts,  as  shown  by  the  evidence,  were 
substantially  as  follows:  At  the  time  of 
the  accident  the  defendant,  a  corporation, 
was  occupying,  and  had  under  its  care  and 
control,  and  was  conducting  its  business  of 
a  wholesale  grocery  in,  a  certain  brick  build- 
ing in  Oklahoma  City.  In  the  rear  of  the 
building  there  was  a  platform  where  goods 
were  loaded  and  unloaded.  The  plaintiff 
was  a  boy  about  nine  and  one-half  years  old 
at  the  time  of  the  accident,  and  his  father 
was  conducting  the  meat  department  of  a 
retail  grocery  store  in  Oklahoma  City  known 
as  "Brown's  C.  0.  D."  Plaintiff's  father 
frequently  required  him,  when  not  in  school, 
to  come  to  said  store  and  deliver  meat  orders 
that  came  in  too  late  to  be  delivered  by  the 
grocery  wagon.  On  the  da^  of  the<acGident 
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plaintiff  was  bo  required  to  be  at  said  store. 
The  said  Brown's  C.  O.  D.  was  one  of  de- 
fendant's retail  cuatomerB  in  Oklahoma 
Citv,  and  at  about  the  time  of  the  accident 
the  defendant  had  purchased  &  load  of 
empty  boxes  from  Eli  Brown,  the  proprietor 
of  Brown's  C.  O.  D.,  promising  to  send  its 
own  team  for  them.  Before  the  defendant 
sent  for  the  boxes  Brown,  without  any  in- 
structions from  the  defendant  in  error  to 
do  so,  the  boxes  being  in  hid  way,  delivered 
them  to  the  defendant.  This  delivery  of 
the  boxes  to  defendant  on  the  part  of  Brown 
was  made  by  one  of  Brown's  employees 
named  Baker.  The  plaintiff  accompanied 
Baker  to  the  defendant's  place  of  business 
at  the  request  of  one  of  Brown's  clerks  tu 
show  the  driver  where  the  wholesale  house 
va.6.  When  the  boy  and  the  driver  came  to 
defendant's  place  of  business  tliey  drove  in 
the  west  side  and  to  the  rear  of  the  building, 
this  being  the  proper  place  to  make  de- 
livery of  said  boxes.  The  rear  door  being 
fastened,  and  there  being  no  person  there  to 
receive  the  boxes,  plaintiiT,  by  said  Baker's 
direction,  went  to  the  front  of  the  building, 
passed  around  on  the  west  side  thereof,  and 
entered  defendant's  place  of  business 
through  the  large  double  door  in  the  front 
entrance  thereof,  for  the  purpose  of  finding 
some  person  to  receive  the  boxes.  Upon 
entering  said  building  plaintiff  saw  some 
persons  working  in  the  light  of  some  elec- 
tric lights  burning  in  the  rear  part  of  thu 
building.  He  walked  down  a  passageway, 
having  boxes  of  goods,  etc.,  piled  high  on 
either  side.  In  proceeding  down  said  pas- 
sageway he  walked  into  defendant's  eleva- 
tor shaft,  which  was  open  and  without  any 
railing  or  guard  of  any  sort,  and  received  in- 
juries of  a  serious  nature. 

The  foregoing  are,  in  substance,  the  facts 
upon  which  counsel  for  plaintiff  claims  his 
right  to  recover.  He  insists  that  his  client 
comes  within  the  rule  laid  down  in  Bennett 
V.  Louisville  *  N.  R.  Co.  102  U.  S.  677,  26 
L  ed.  235;  "The  owner  or  occupant  of  land 
who,  by  invitation,  express  or  implied,  in- 
duces or  leads  others  to  come  upon  his  prem- 
ises for  any  lawful  purpose,  is  liable  in 
damages  to  such  persons — they  using  due 
care — ^for  injuries  occasioned  by  the  unsafe 
condition  of  the  land  or  its  approaches,  if 
such  condition  was  known  to  him  and  not  to 
them,  and  was  Diligently  suffered  to  exist, 
without  timely  notice  to  the  public,  or  to 
those  who  were  likely  to  act  upon  such  in- 
vitation." The  facts  in  the  United  States 
Supreme  Court  case  above  cited  are:  That 
the  plaintiff  was  injured  while  passing  over 
the  customary  and  only  available  and  con- 
venient route  for  persons  passing  from  the 
railway  depot  to  the  steamboat  landing. 
That  the  custom  of  travelers  to  use  such 


passageway  as  a  footway  was  not  only  a. 
necessary  one,  but  was  known  to  and  per- 
mitted by  the  company.  There  was  no  safe 
and  convenient  way  except  the  one  pursued 
by  the  plaintiff,  and  he  was  injured  while 
going  to  the  steamboat  for  the  purpose  of 
prosecuting  his  journey.  The  difference  be- 
tween the  facts  in  this  case  and  the  case  at 
bar  is  too  obvious  to  need  extended  discus- 
sion. There  the  plaintiff  was  on  business 
with  the  defendant,  and  was  traveling  the 
only  convenient  and  available  route,  and  the 
passage  of  passengers  over  such  route  was 
known  to,  and  permitted  by,  the  company. 
Here  the  plaintiff  was  acting  for  the  accom- 
modation of  a  third  person  without  the 
knowledge  or  consent  of  the  defendant,  and 
was  injured  while  upon  tho  premises  of  the 
defendant  without  an  invitation,  express  or 
implied.  In  Toledo,  W.  &  W.  R.  Co.  v. 
Crush,  67  111.  262,  10  Am.  Rep.  618,  another 
case  cited  by  plaintiff.  Crush  brought  suit 
against  the  railroad  company  to  recover  for 
an  injury  received  in  stepping  through  a 
hole  in  the  platform  at  the  railroad  com- 
pany's station.  Grusb  obtained  judgment 
in  the  lower  court,  and  the  appellate  court 
in  sustaining  the  judgment  of  the  trial 
court  speaks  as  follows:  "In  the  case  under 
consideration  the  plaintiff  lawfully  entered 
upon  the  platform,  by  the  direction  of  his 
employer,  to  see  that  certain  freight  belong- 
ing to  the  latter,  and  which  had  arrived  at 
the  station  by  appellant's  road,  was  proper- 
ly taken  care  of,  and  while  upon  the  plat- 
form, between  5  and  6  o'clock  p.  ic.,  for  that 
purpose,  and  looking  for  the  agent,  he  ac- 
cidentally stepped  through  a  hole  in  the 
platform,  causing  a  severe  internal  injury." 
The  Crush  Case  is  clearly  distinguishable 
from  this  one.  The  plaintiff  there  was  upon 
a  depot  platform  where  the  railroad  com- 
pany impliedly  invited  people  having  busi- 
ness with  it.  Here  the  plaintiff  was  upon 
the  premises  without  invitation.  Other 
cases  are  cited;  but  none  are  stronger  in 
favor  of  plaintiff  than  the  forgoing,  and 
clearly  his  case  does  not  fall  within  the  rule 
laid  down  in  them. 

By  no  rule  of  interpretation  could  the 
plaintiff's  presence  on  the  premises  of  the 
defendant  be  construed  to  be  by  invitation, 
express  or  implied.  The  nature  of  defend- 
ant's business  was  not  such  as  to  be 
an  implied  invitation  to  the  general  pub- 
lic to  enter  its  place  of  business,  nor 
is  it  pretended  that  Mr.  Brown  was  act- 
ing at  the  request  of  defendant  in  de- 
livering the  boxes,  nor  that  the  defendant 
was  in  any  way  responsible  for  the  presence 
of  plaintiff  on  the  premises.  The  evidence 
shows  tlmt  the  defendant  was  going  to  de- 
liver the  boxes  itself,  but  that  Brown  volun- 
tarily delivered  them  because  thej^were  in. 
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aia  way,  and  the  boy  went  along  by  request 
of  Brown's  clerk  to  show  Brown's  driver  the 
way  to  the  defendant's  premises.  We  have 
very  carefully  examined  the  authorities 
cited  by  plaintiff,  and  do  not  find  among 
them  a  single  case  where  a  recovery  has 
been  had  under  a  statement  of  facts  simi- 
lar to  the  facts  in  the  case  at  bar. 

In  the  case  at  bar  it  does  not  appear  from 
the  evidence  that  there  existed  any  obli- 
gation or  duty  towards  the  party  injured 
which  the  defendant  had  left  undischarged 
or  unfulfilled.  "In  every  case  involving  ac- 
tionable negligence  there  are  necessarily 
three  elements  essential  to  its  existence :  ( 1 ) 
The  existence  of  a  duty  on  the  part  of  the 
defendant  to  protect  the  plaintiff  from  the 
injury  of  which  he  complains;  (2)  a  fail- 
ure by  the  defendant  to  perform  that  duty; 
and  (3)  an  injury  to  the  plaintiff  from  such 
failure  of  the  defendant.  When  these  ele- 
ments are  brought  together,  they  unitedly 
constitute  actionable  negligence.  The  ab- 
sence of  any  one  of  these  elements  renders 
a  complaint  bad  or  the  evidence  insufficient." 
Paris  V.  Hoberg,  134  Ind.  269,  39  Am.  St. 
Rep.  261,  33  N.  E.  1028.  Another  Indiana 
case  states  the  rule  thus:  "A  person  enter- 
ing a  warehouse  as  a  licensee  merely,  and 
falling  down  an  unprotected  elevator  shaft 
to  Ms  injury,  has  no  cause  of  action  against 
the  owner  of  such  warehouse.  It  is  only 
when  the  injured  party  comes  upon  the 
premises  of  the  owner  or  proprietor  by  invi- 
tation, express  or  implied,  that  the  latter 
flsaumea  the  obligation  of  providing  safe  and 
suitable  means  of  ingress  and  egress,  and  of 
moving  about  the  premises."  South  Bend 
Iron  WorlcB  v.  Larger,  11  Ind.  App.  367,  39 
N.  E.  209.  Tlie  case  of  Hargreaves  v.  Dea- 
con, 25  Mich.  1',  is  strongly  in  point  here. 
It  is  in  point  not  only  on  the  propositions 
of  law  involved,  but  the 'person  injured  in 
that  case  was  also  a  child  of  tender  years, 
making  the  language  of  Mr.  Justice  Camp- 
bell particularly  applicable  to  the  case  at 
bar:  "The  plaintiff  below  sued  as  adminis- 
trator of  his  son,  a  child  of  tender  years, 
who  was  killed  by  falling  into  a  cistern  on 
the  pramisea  of  plaintiffs  in  error,  which  had 
been,  as  was  claimed,  left  uncovered.  .  .  . 
There  is  some  danger  in  dealing  with  these 
questions  of  confounding  l^al  obligations 
with  those  sentiments  which  are  independent 
of  the  law,  and  rest  merely  on  grounds  of 
feeling  or  moral  considerations.  We  feel, 
usually,  more  indignation  at  wrongs  done  to 
children  than  at  wrongs  done  to  others.  But 
the  law  has  not  usually  given  them  civil 
remedies  on  any  such  basis.  Kor  does  it 
usually,  if  ever,  impose  any  duties  on  stran- 
gers towards  them,  resting  entirely  on  the 
fact  that  they  are  children.  ...  If,  for 
example,  a  grown  person  coming  upon  the 
17  L.R.A.(N.S.) 


premises  simply  by  the  permission  of  the 
occupants  had  fallen  into  this  cistern,  with- 
out any  n^ligence,  by  stepping  where  there 
was  no  apparent  danger,  he  would  in  law 
have  stood  just  where  this  child  did.  The 
injury  might  have  happened,  as  in  Fisher  v. 
Thirkell,  21  Mich.  1,  4  Am.  Rep.  422,  from 
the  insecurity  of  an  apparently  safe  cover- 
ing. We  have  searched  diligently,  and  per- 
haps a  little  anxiously,  to  find  legal  support 
for  a  distinction,  bat  there  is  no  foundation 
for  any  in  law,  and  we  think  there  is  none 
in  any  reason  which  should  govern  the  ac- 
tion of  courts  of  justice.  .  .  .  We  ex- 
press no  opinion  concerning  cases  where  the 
nature  of  the  business  is  such  as  to  present 
peculiar  attraction  to  children  beyond  other 
kinds  of  occupation.  A  person  incurs  no  du- 
ties towards  persons  by  not  warning  or  driv- 
ing them  from  his  premises,  and  they  go 
there,  if  mere  volunteers  and  without  invi- 
tation, at  their  own  risk." 

From  the  foregoing  authorities  ft  is  de- 
ducible  that  a  person  injured,  although  an 
infant,  by  falling  down  an  elevator  shaft 
in  a  wholesale  grocery,  which  was  left  un- 
guarded, in  order  to  recover  must  show  the 
owner  of  the  premises  was  under  obligation 
to  protect  him  from  the  injury;  and  the 
owner  of  such  premises  is  liable  for  an  in- 
jury occurring  therein  through  his  Dili- 
gence only  where  the  injured  person  comes 
upon  them  by  invitation,  express  or  implied, 
of  the  owner. 

We  express  no  opinion  concerning  cases 
where  the  nature  of  the  business  is  such  aa 
to  present  peculiar  attraction  to  children, 
as  that  question  is  not  in  this  case. 

No  matter  how  much  we  may  regret  the 
accident  to  the  plaintiff,  it  seems  clear  that 
it  is  one  of  those  for  which  the  law  entitles 
him  to.no  relief  against  the  defendant.  He 
was  upon  the  premises  of  the  defendant 
without  invitation,  under  such  circumstances 
that  the  defendant  owed  him  no  duty  to  pro- 
tect him  from  the  injury  of  which  he  com- 
plains. This  being  so,  it  follows  that  the 
demurrer  to  the  evidence  was  properly  sus- 
tained, and  the  judgment  of  the  court  below 
must  be  affirmed. 

All  thsMTustices  concur. 


MISSISSIPPI  SUPREME  COURT. 
WIRT  ADAMS,  State  Revenne  Agent,  Appt, 

V. 

COLONIAL  &  UNITED  STATES  MORT- 
GAGE COMPANY,  Limited. 
(Two  Cases.) 

(82  Miss.  263,  34  So.  482.) 

Tax  —  loan  —  foroljcn  owner. 

1.  Where  a  nonresident  lender  of  money 
has  no  place  of  business  of. location  or  agent 
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la  the  state,  and  accomplishes  the  loan  be- 
yond the  limits  of  the  state,  the  facta  that 
negotiations  for  the  loan  were  made  by  per- 
■ons  in  the  state,  and  it  was  secured  by  a 
mortgage  on  property  there  looated,  do  not 
subject  hia  interest  in  the  loan  to  local  taxa- 
tioD. 

Same  —  contract  —  locos. 

2.  The  mere  insertion  in  a  trust  deed  of 
a  clause  that  the  contract  shall  be  construed 
according  to  the  laws  of  the  place  where  the 
land  ia  located  "where  the  same  is  made" 
does  not  localize  the  debt  there,  so  as  to 
subject  it  to  taxation,  if  the  facta  show 
that  the  contract  was  made  in  another  state. 
Same  —  fixing  situs. 

3.  The  board  of  superrisors  of  a  coonty 
cannot,  by  an  order,  fix  the  situs  of  a  debt 
for  the  purpose  of  taxation. 

Same  —  mortgacee's  Interest. 

4.  A  mortgagee  has  At  interest  or  estate 
in  the  land  mortgaged  which  is  subject  to 
taxatitm  where  tM  land  ia  located. 

Same  —  express  enactment. 

5.  It  seems  that  a  mortgagee  has  suffi- 
cient interest  in  the  land  mortgaged  to 
enable  the  legislature  to  tax  it,  by 
express  enactment,  where  the  land  is  locat- 
ed, although  the  mortgagee  does  not  reside 
within  the  state. 

(April  20,  lOOS.) 

A WEAL  by  plaintitr  for  a  jodgmait  of 
the  Circuit  Cmirt  tm  Coahoma  County 
ia  laTOT  of  defendant  In  an  attachment  anit 
to  enforce  payment  of  taxes  on  mor^;ages 
u  adrait  credits.  Affirmed. 

The  Coahoma  county  case,  which  was  No. 
UK771  on  the  docket,  was  heard  on  an  agreed 
statement  of  facts,  which  was  aa  follows: 

The  defendant  is  a  foreign  eorporation 
nganiaed  under  the  laws  of  Great  Britain, 
and  has  its  domieil  at  Hull,  England ;  that 
the  trustee  in  all  of  the  trust  deeds  is  a 
resident  of  Hull,  England;  tiiat  defendant 
has  an  sgency  in  Itonphia,  Tennessee,  but 
has  no  office  or  place  of  busfness  in  Miss- 
issippi; that  J.  A.  Olover,  an  attorney  at 
Clarksdale,  Mississippi,  has  been  for  years 
adrertising  tiiat  he  was  prepared  to  make 
loans,  and  that  a  considerable  portitm  of 
the  loans  made  by  defendant  to  borrowers 
hi  Coahoma  county,  and  aeeured  by  deeds 
of  trust  on  landa  ia  that  county,  woe  made 
upon,  applications  in  writing  whidi  eame  to 
defendant's  office  in  Memphis,  TennMsee, 
through  aald  Glover,  on  forms  fumiahed  him 
by  defendant,  in  which  the  landa  offered 
as  aeeurity  were  described;  that  these  forms 

Note.  —  The  question  as  to  when  a  debt 
may  have  a  situs  for  the  purpose  of  taxa- 
tion, apart  from  the  d>Hnicil  of  the  creditor, 
is  considered  in  case  notes  to  MoDon;;ahela 
River  Consol.  Coal  &  Coke  Co.  v.  Board  of 
Assessors,  2  L.RA..(N.S.)  637,  and  Johnson 
County  T.  Hewitt,  14  L.ILA.(K.8.)  493. 
ULJt.A.(N.S.) 


could  be  obtained  by  anyone  who  desired  to 
make  use  of  them,  and  that  some  of  said 
loane  now  in  force  in  Coahoma  county  were 
made  to  the  borrower  upon  applications 
which  came  from  other  attorneys  or  the 
borrower  direct;  that,  upon  receiving  the 
applications,  the  lands  are  inspected  by 
an  inspector  employed  by  defendant  in 
Memphis  for  that  purpose;  that  if,  upon 
the  inspector's  report,  it  is  decided  to  make 
the  loan,  the  applicant  ia  notified  that  if, 
upon  investigation,  hia  Utie  is  good,  the 
loan  will  be  made;  that  the  applicant  ia 
requested  to  furnish  an  abstract  of  his  title, 
and,  if  this  is  satisfactory,  deeds  are  pre- 
pared by  defendant  in  Memphis,  Tennessee, 
and  forwarded  to  the  applicant  for  execu- 
tion, wiUi  notice  that  when  they  are  ex- 
ecuted, and  tile  trust  deed  recorded,  and  the 
papers  returned  to  defendant's  office  in  Mem- 
idiis,  the  amount  of  the  loan  will  be  paid, 
and  the  mon<7  is  paid  by  sending  the  bor- 
rower a  check,  or  paying  a  al^t  draft  at- 
tached to  the  papers  when  returned;  that, 
when  the  truat  deeds  are  received  by  de- 
fendant's i^ent  in  Memphis,  they  are  at 
once  sent  to  defendant's  home  office  in  HuQ, 
England,  where  iiivy  remain  until  they  ma- 
ture, when  they  are  returned  to  the  agent  of 
defendant  at  Memphis,  Tennessee,  for  col- 
lection. Ilie  notes  are  all  signed  and  dated 
in  Coah<nna  county,  Mlaaissippi,  and  are 
made  p^aUe  in  Mem]^,  Tennessee.  The 
ralue  of  the  lands  upon  which  security  is 
taken  always  exceeds  the  amount  of  money 
loaned.  When  the  loan  is  consummated, 
defendant  pays  Glover,  or  the  party  from 
whom  the  application  came,  a  commission 
upon  the  amount  loaned. 

In  the  Copiah  county  case,  which  was 
No.  10,772,  the  bill  alleged  that  defendant 
owned  certain  property  in  Copiah  county 
which  had  escaped  taxation,  but  a  demurrer 
was  sustained  to  the  MIL 

The  further  facts  appear  in  the  opinion. 

Mr.  R.  N.  Miller,  for  appellant: 

For  the  purpose  of  taxation,  the  estate 
of  the  mortgagee  Is  property.  Because  of 
the  fact  that  a  mortgage  ia  regarded  as  of  a 
dual  character,  a  conveyance  of  an  estate 
in  land  and  a  security  for  a  debt,  bearing 
one  character  in  a  court  ot  law  and  an- 
other in  a  court  of  equity,  a  mortgage  at 
tiie  present  day,  in  the  absence  of  statutes 
providing  otherwise,  vests  the  legal  title 
to  the  mortgaged  property  in  the  mortgagee, 
— at  any  rate  after  condition  broken. 

20  Am.  ft  Eng.  Enc.  Law,  pp.  900.  974; 
Misa.  Code  1892,  {  2449;  Leigh  v.  Harrison, 
69  Miss.  023,  18  L.R.A.  49,  11  So.  604; 
3  Pom.  Eq.  Jur.  p.  1187,  note;  Hannon 
V.  Short,  8  Smedes  ft  M.  483;  Hill  v.  Bob- 
ertson,  24  Miss.  368;  Buckley  v.  Daley,  4S 
Miss.  338;  Carpenter  v.  Bowen/  42^MiMJ  ^ 
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28;  Buck  V.  Payne,  52  Miaa.  271;  Clark 
V.  Wilson,  53  MiBS.  129;  Clark  v.  Reyburn, 
8  Wall.  322,  19  L.  ed.  354;  Beverly  v.  Bar- 
nitz,  65  Kan.  482,  31  L.R.A.  74,  49  Am. 
St.  Rep.  257,  42  Pac.  725. 

For  the  purposes  of  taxation,  the  mort- 
gagee's interest  in  the  land  is  realty,  and 
may  be  taxed  where  the  lands  lie,  regard- 
less of  the  domicil  of  the  owner. 

Savings  &  L.  Soc.  v.  Multnomah  County, 
169  U.  S.  429,  42  L.  cd.  806,  18  Sup.  Ct. 
Rep.  392;  New  Orleans  v.  Sterapel,  175 
U.  S.  321,  44  L.  ed.  180,  20  Sup.  Ct.  Rep. 
110;  Walker  v.  Jack,  31  C.  C.  A.  462, 
60  U.  S.  App.  124,  S8  Fed.  578;  Colbert 
V.  Leake  County,  00  Miss.  142 ;  Allen  v. 
National  State  Bank,  02  Md.  509,  52  L.R.A. 
760,  84  Am.  St.  Rep.  617,  48  Atl.  78; 
American  Refrigerator  Transit  Co.  v.  Hall, 
174  U.  S.  74,  4S  L.  ed.  801,  19  Sup. 
Ct.  Rep.  599. 

The  situs  of  personal  property  does  not 
follow  the  domicil  of  its  owner  lor  the 
purposes  of  taxation. 

New  Albany  t.  Meekin,  3  Ind.  481,  56 
Am.  Dec.  622;  Cooley,  Taxn.  H  14,  16; 
Witherapoon  v.  Duncan,  4  Wall.  210,  IS 
L.  ed.  339;  Tazewell  County  v.  Daven- 
port, 40  111.  197;  Finley  v.  Philadelphia, 
32  Pa.  381 ;  Green  v.  Van  Buskirk,  7  Wall. 
139,  160,  19  L.  ed.  100,  113. 

If  a  man  living  beyond  the  jurisdiction 
of  Miaaisaippi  has  a  mortgage  on  lands  in 
Miasisaippi,  and  ia  indebted  to  a  citizen 
of  this  atate,  certainly  it  cannot  be  denied 
that  the  citizen  can  at  least  call  upon  a 
court  of  equity  to  subject  this  interest  of 
the  foreign  mortgagee  to  the  payment  of  the 
debt  by  sale  of  his  interest  in  the  mortgage. 

Serviss  t.  Washtenaw  Circuit  Judge,  110 
Mich.  101,  72  Am.  St.  Rep.  507,  74  N.  W. 
310;  National  Bank  t.  Furtick,  2  Marv. 
(Del.)  35,  44  L.RA.  115,  69  Am.  St.  Rep. 
99,  42  Atl.  479. 

If  this  interest  is  property,  for  the  pur- 
pose of  taxation,  ita  situs  must  be  here 
where  the  mortgage  is. 

Mumford  v.  Sewall,  11  Or.  67,  50  Am. 
Rep.  462,  4  Pac.  685;  Savings  &,  L.  Soc. 
T.  Multnomah  County  and  Allen  t.  National 
State  Bank,  aupra. 

It  would  not  be  double  taxation,  or,  at 
all  evcuts,  such  double  taxation  as  would 
be  illegal  taxation,  to  tax  both  the  interest 
of  the  mortgagor  and  that  of  the  mortgagee. 
All  double  taxation  is  not  illi?gftl. 

Fox  V.  Pearl  River  Lumber  Co.  80  Misp. 
1,  31  So.  583. 

It  is  one  of  the  maxims  of  the  law  of 
taxation  that  the  state  haa  the  riglit  to  tax 
all  persons  and  all  property  of  every 
kind  within  ita  jurisdiction. 

M'Culloch  r.  Maryland,  4  Wheat  316,  4 
L.  ed.  679. 
17  L.RA.(N.S.) 


Section  112  of  the  Constitution  of  the 
state  of  Mississippi  provides  "that  taitation 
shall  be  uniform  and  equal  throughout  the 
atate."  Section  3744,  Code  1892,  subjects 
to  taxation  all  "property"  in  this  Btate, 
except  the  specific  property  enumerated  as 
exempt.  Section  3755,  Code  1892^  in  the 
last  paragraph  thereof,  provides;  "And  the 
asae^isor  shall  also  assess  the  value  of  the 
[property]  of  all  nonresident  taxpayers  of 
hia  county."  Section  3757,  Code  1892,  pro- 
vides: "Kvery  person,  resident  or  nonresi- 
dent, whether  corporate  or  otherwise,  and 
the  agent  of  such  nonresident,  having  money 
loaned  at  interest  in  this  state,  or  employed 
in  the  purchase  or  discount  of  bonds,  notes, 
billa,  checks,  or  other  securities  for  money, 
or  employed  in  any  kind  of  trade  or  business 
shall  be  taxable,"  eic. 

Here  is  the  legislative  intent  of  this  state, 
to  tax  all  property,  whether  owned  by  resi- 
dents or  nonresidents.  In  its  broadest  sense 
and  its  legal  sense,  property  necessarily 
means  anything  of  value  which  belongs  to  a 
man,  and  this  must  include  any  legal  right 
which  he  could  assert  to  anything  he  owns. 

Miss.  Code  1892,  §$  1513,  1514;  Mumford 
T.  Sewall  and  Allen  v.  National  State  Bank, 
aupra;  Savings  &,  L.  Soc.  v.  Multnomah 
County,  169  U.  S.  421,  42  h.  ed.  803,  18  Sup. 
Ct  Rep.  392. 

From  the  fact  that  the  right  to  collect 
the  debt  ia  dependent  upon  the  laws  ot  the 
taxing  state,  where  the  debtor  lives ;  and,  in- 
asmuch as  the  groundwork  of  the  right  to 
tax  is  dependent  upon  the  protection  afford- 
ed by  the  laws  for  the  enforcement  of  the 
debt, — the  state  has  the  right,  by  act  of 
legislature,  to  localize  the  debt  and  tax  it 
where  the  debtor  lives,  rather  than  where 
the  creditor  lives. 

Blackatone  v.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct.  Rep.  277;. Re  Hou- 
dayer,  150  N.  Y.  37,  34  L.R.A.  236,  55  Am. 
St  Rep.  642,  44  N.  E.  718;  Re  Romaine,  127 
N.  Y.  80,  12  L.R.A.  401,  27  N.  E.  759;  Sav- 
ings &  L.  Soc.  V.  Multnomah  County,  supra : 
Briatol  v.  Washington  County,  177  U.  S. 
139,  44  L.  ed.  703,  20  Sup.  Ct.  Rep.  586. 

Mr.  D.  A.  Scott,  alao  for  appellant: 

The  state  of  Mississippi  has  the  power 
to  tax  the  nonresident  grantees  and  owners 
of  the  notes  secured  by  the  trust  deed» 
sought  to  he  taxed  in  this  action. 

The  power  of  taxing  the  people  and  their 
property  ia  essential  to  the  very  existence 
of  government,  and  may  be  legitimately  ex- 
ercised on  the  objects  to  which  it  is  appli- 
cable, to  the  utmost  extent  to  which  the  gov- 
ernment may  choose  to  carry  it. 

M'Culloch  V.  Marj'land,  4  Wheat  428,  4 
L.  ed.  579. 

The  principle  of  taxation  as  the  correla- 
tive of  protection,  perfectly  just  in  itself,  ia 
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«■  applicable  to  a  uoDresident  as  to  tbe 
rcflident  owner,  because  civil  government  iB 
essential  to  give  value  to  any  form  of  prop- 
erty, without  r^^rd  to  the  ownership,  and 
taxation  is  indispensable  to  civil  goveroment. 

Maltby  T.  Reading  &  C.  S.  Co.  62  Pa.  140; 
State  Tax  on  Foreign-held  Bonds,  15  Wall. 
3M.  21  U  ed.  179;  Hood's  Estate,  21  Pa. 
114;  West  Chester  School  Dist.  t.  Darling- 
ton, 38  I^.  157. 

Tbe  fiction  or  maxim,  mobilia  peraonam 
tequuntur,  is  by  no  means  of  universal  appli* 
cation.  Like  other  fiction,  it  has  its  special 
uses.  It  may  be  resorted  to  when  con- 
venience and  justice  eo  require.  In  other 
circumstances,  the  truth,  and  not  the  fiction, 
affords,  as  it  plainly  ought  to  afTord,  tiie  rule 
nf  action.  The  proper  use  of  legal  fletions 
is  to  prevent  injustice. 

People  ex  rel.  Hoyt  t.  Tax  ft  A.  Comrs.  23 
X.  Y.  224. 

Personal  property  may  be  taxed  when  it 
is  permanently  located. 

Mills  T.  Thornton,  26  III.  300,  79  Am.  Dec. 
377:  Com.  v.  Gaines,  80  Ky.  489;  Detroit 
V.  Board  of  Assessors  (Detroit  t.  Rentz)  91 
Mich.  78,  16  LJLA.  69,  51  N.  W.  787. 

The  state  can  tax  all  that  is  within  its 
bounds,  or  which  receives  protection  from  Its 
laws,  unless  exeftipt  by  the  Constitution  of 
the  United  States  or  of  the  stato  itself. 

Easton  Bridge  v.  County,  9  Pa.  415; 
Pittsburg,  Ft.  W.  A  C.  R.  Co.  v.  Com.  66  Pa. 
73.  5  Am.  Rep.  344;  Redfield  v.  Genesee 
County,  Clarke,  Ch.  43;  Mumford  v.  Sewall, 
11  Or.  67,  60  Am.  Rep.  462,  4  Pac.  685; 
M'Cullocli  v.  Maryland.  4  Wheat  428,  4  L. 
ed.  579;  Harrison  t.  Willis,  7  Heisk.  36,  19 
Am.  Rep.  604. 

If  an  act  taxing  mortgagee  impairs  the 
obligation  of  the  contract,  it  impairs  such 
obligation  in  every  case  of  mortgage,  irre- 
spective of  the  residence  of  the  parties  to  it. 

Mumford  v.  Sewall,  11  Or.  09,  60  Am. 
Rep.  462,  4  Pac  686. 
Tbe  stato  may  tax  a  nonresident  creditor. 
Buck  T.  Miller,  147  Ind.  689,  37  L.R.A. 
384,  62  Am.  St.  Rep.  436,  45  N.  E.  647,  47 
N.  E.  8;  Colbert  v.  Leske  County,  80  Miss. 
142;  Finch  v.  York  County,  19  Neb.  62,  66 
Am.  Rep.  741,  26  N.  W.  589;  Griffith  v. 
Carter,  8  Kan.  565;  People  ex  rel.  Hoyt  v. 
Tax  ft  A.  Comrs.  23  N.  Y.  224;  Goldgart 
T.  People,  106  HI.  26. 

If  a  nonresident  creditor,  owning  mort- 
gages and  holding  notes  secured  by  deeds  of 
trust  and  other  evidences  of  indebtedness, 
fliiould  die  at  his  foreign  domicil,  bis  estate 
in  Mississippi  would  be  administered  by  an 
ancillary  administrator,  appointed  and  re- 
aiding  in  Mississippi;  and  according  to  the 
laws  of  that  jurisdiction  property  in  the 
hands  of  such  administrator  in  Mlnsissippi 
could,  undoubtedly,  be  taxed,  although  be- 
17LJIJI.(K.S.) 


longing  to  the  estate  of  a  foreigner.  Should 
the  corporation  owning  such  property  go 
into  the  hands  of  a  receiver,  an  ancillary  re- 
ceiver in  the  state  of  Mississippi  would  be 
appointed,  and  all  property  in  such  ancil- 
lary receiver's  hands  would  be  taxed  by  the 
state  of  Mississippi. 

Minor,  Confl,  L.  S  105;  Reynolds  v.  Stock- 
ton, 140  U.  8.  254,  2S7,  35  L.  ed.  464,  466, 
11  Sup.  Ct.  Rep.  773;  Rockwell  t.  Brad- 
shaw,  67  Conn.  9,  34  AH.  768. 

The  state  of  Mississippi  has  taxed  ^s 
character  of  property. 

Miss.  Anno.  Code  1892,  {  3767;  Bank  of 
United  States  v.  SUte,  12  Smedes  ft  M.  458; 
Redmond  v.  Rutherford,  87  N.  C.  122 ;  Wil- 
cox V.  Ellis,  14  Kan.  588,  19  Am.  Rep.  107; 
Poppleton  T.  Yamhill  County,  8  Or.  337. 

That  this  property  is  liable  to  texation 
at  the  residence  of  the  creditor  is  imma- 
terial. Double  taxation  can  only  spring 
from  the  act  of  one  mnnidpality  and  sover- 
eign power. 

Com,  V.  Gloucester  Ferry  Co,  98  Pa.  105; 
Bradley  y.  Bander.  .-16  Ohio  St.  28,  38  Am. 
Rep,  647;  Nashville  v.  Thomas,  5  Coldw. 
000;  Worth  V.  Ashe  County,  90  N,  C.  409; 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490,  22  L.  ed.  189;  Faxton  v.  McCosh,  12 
Iowa,  627;  American  Co^  Co.  t.  Allegany 
County,  69  Md.  185. 

All  ei»mptionfl  must  be  afBrmatlTely 
shown. 

Yazoo  ft  M,  Valley  R.  Co.  v.  Thomas,  65 
Miss.  653,  5  So,  108;  Greenville  Ice  ft  Coal 
Co.  v.  Greenville,  69  Miss.  86,  10  So.  574; 
State  T,  Simmons,  70  Miss,  48S,  12  So.  477. 

Money  loaned  or  employed  in  the  state  of 
Mississippi  where  the  person  reaides  or  has 
his  place  of  business  or  location,  or  any 
agent   in  the  state,  is  taxable. 

State  V,  Smith,  68  Miss.  79,  8  So.  294. 

The  clause,  "the  contract  embodied  in  this 
conveyance,  and  the  notes  secured  thereby, 
shall  be  construed  according  to  the  laws  of 
the  state  of  Mississippi,  wherein  tbe  same 
is  made,"  localizes  and  domesticates  the  debt 
therein  secured,  and  subjects  tbe  same  to 
taxation  in  this  state. 

Minor,  Confl.  L,  §  181,  pp.  141,  142,  441; 
Warren  v.  Lynch,  6  Johns.  239 ;  Strawbridge 
V.  Robinson,  10  HI.  470,  50  Am.  Dec.  420; 
Jacobs  V.  Credit  Lyonnais,  L.  R.  12  Q.  B. 
Div.  689:  Stevens  v.  Gregg,  89  Ky.  4-61,  12 
S.  W.  776 ;  Hibemia  Nat.  Bank  v.  I^combc, 
84  N.  Y,  367,  38  Am,  Rep.  518;  Baum  v. 
Birchall,  150  Pa.  164,  30  Am.  St.  Rep.  797, 
24  Atl.  820 ;  Robinson  v.  Queen,  87  Tenn.  445, 
3  L.R.A.  214,  10  Am.  St.  Rep,  690,  11  8. 
W.  38;  Odell  v.  Gray,  15  Mo.  337,  55  Am. 
Dec.  147;  Peck  v.  Mayo,  14  Vt,  33,  39  Am. 
Dec.  205;  Mason  v.  Dousay,  36  111,  424,  85 
Am.  Dec.  308;  Shoe  ft  Leather  Nat.  Bank 
T.  Wood,  142  Mass.  663,  8      £.  7j^;  Grun- 
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«ven  in  the  concrete  form,  when  the  notes 
and  londi  are  actnally  kept  in  the  possession 
of  the  nonresident  owner,  is  beyond  the  pow< 
er  of  the  state.  Bristol  t.  Washington  Coun- 
ty modifies  that  doctrine  to  the  extent  ot 
holding  that  the  nonrraident  owner  may  re- 
tain poaseaslon  of  the  notes,  yet  still  looJiie 
bis  business  in  the  state;  but  localizing 
must  be  done  by  the  establishment  and 
maintenance  of  a  permanent  course  of  busi- 
neaa,  including  the  making  of  the  notes 
themselves  payable  at  the  place  where  said 
business  is  carried  on,  and  the  appointment 
of  a  regular  agrait,  witb  power  to  renew, 
collect,  and  reinvest,  and  all  on  his  own 
judgment. 

The  loans  were  made  under,  and  manifest- 
ly because  of,  the  holding  of  this  court,  in 
the  case  of  State  t.  Smith,  68  Miss.  78,  8 
So.  204,  which  was  a  construction  of  the 
very  statutes  now  existing. 

Yasoo  ft  M.  Valley  S.  Co.  v.  Adams,  81 
Mies.  90.  32  So.  937. 

Mr.  James  H.  Watson,  also  for  appellee : 

"the  general  doctrine  is  that  debts  have 
their  situs  at  the  domidl  of  tlie  creditor, 
and  the  state  has  no  greater  power  or  juris- 
diction to  tax  debts  due  to  nonresident 
creditors  than  it  has  to  tax  any  other  per- 
sonal property  of  such  nonresident  which  is 
not  situated  in  the  state. 

State  Tax  on  Foreign-held  Bonds,  IS 
Wall.  300,  21  L.  ed.  179;  Meyer  Pleasant, 
41  La.  Ann.  645,  6  So.  258;  Liverpool  ft  L. 
ft  G.  Ins.  Co.  T.  Board. of  Auessors,  44  La. 
Ann.  760,  10  L.R.A.  60,  11  So.  91;  Giundy 
('ounty  V.  Tennessee  Coal,  Iron  ft  R.  Co.  94 
Tenn.  205,  29  B.  W.  110;  Worthington  t. 
Sebastian,  25  Ohio  St.  1;  Barber  v.  Farr, 
54  Iowa,  67,  6  N.  W.  134. 

The  nature  of  a  mortgage  is  the  some  in 
Mississippi  ns  it  is  in  Pennsylvania. 

Beckett  v.  Dean,  67  Miss.  230;  Freeman 
T.  Cunningham,  67  Miss.  07;  Strickland  t. 
Kirk,  51  Miss.  799. 

Tlie  derision  in  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  323,  324.  21  L.  ed.  187.  188, 
is  applicable. 

New  Orleans  t.  Stempel,  176  U.  S.  309,  44 
L.  ed.  174,  20  Sup.  Ct  Rep.  110. 

In  Kansas,  New  York,  Missouri,  Cali- 
fornia, South  Dakota,  Minnesota,  Oregon, 
Korth  Carolina,  and  Nebraska  it  has  been 
rttpeatedly  held  that  the  state  has  no  power 
to  tax  a  citizen  on  money  due  him  In  an- 
otlier  state,  when  the  evidences  of  indebted- 
ness were  in  the  hands  of  an  agent  for  col- 
lection in  the  state  of  the  domlcil  of  the 
debtor.  Because  they  have  an  independent 
situs,  they  may  be  taxed  where  they  are  sit- 
uated. 

Wilcox  r.  Ellis,  14  Kan.  588.  10  Am.  Rep. 
107;  Fisher  v.  Rush  County,  19  Kan.  414; 
Blain  v.  Irbv,  25  Kan.  409;  People  ex  rel. 
17L.K^.{N.S.) 


Jefferson  t.  Smith,  88  N,  T.  676;  State  ex 

rel.  Taylor  v.  St.  Louis  County  Ct  47  Mo. 
594;  People  t.  Home  Ins.  Co.  29  Cal.  533; 
Billinghurst  t.  Spink  County,  6  S.  D.  84, 
58  N.  W.  272:  Re  Jeffemon.  35  Minn.  216, 
28  N.  W.  256;  Foppleton  v.  Yamhill  County, 
18  Or.  377,  7  L.R.A.  449,  23  Pac.  253; 
Redmond  v.  Rutberford,  67  N.  C.  122;  Finch 
V.  York  County.  10  Neb.  60,  66  Am.  Rep. 
741.  26  N.  W.  589. 

The  nonresident  lender  exaets  a  stipula- 
tion binding  the  mortgagor,  not  only  to  pay 
the  taxes  asBessed  upon  the  land  itself  or 
his  estate  therein,  but  also  such  as  might  be 
levied  on  the  mortgage  debt  or  the  interest 
of  the  mortgagee.  Detroit  t.  Board  of  As- 
sessors (Detroit  v.  Rentz)  91  Mich.  78, 
16  L.RJ^.  59,  51  N.  W.  787;  Banks  v.  Mc- 
Clellan,  24  Md.  62,  87  Am.  Dec  694;  Ham- 
mond T.  liovell,  136  Moss.  184. 

Mr.  H.  R.  Boyd,  also  for  appellee: 

There  is  no  law  or  statutory  provision 
in  the  state  of  Mississippi  for  the  eollectiim 
of  taxes  in  cases  of  this  kind. 

SUte  V.  Smith,  68  Alias.  79,  8  So.  294 ; 
Yazoo  ft  M.  Valley  B.  Co.  t.  Adams,  81  Miss. 
00,  32  6a  937. 

A  personal-property  tax  cannot  be  assessed 
against  a  nonresident,  neither  can  the  prop- 
erty of  a  nonresident  be  taxed,  unless  it  has 
an  actual  situs  within  the  state;  and,  that 
the  situs  of  a  credit  is  the  domicil  of  the 
owner  has  been  so  frequently  discussed  and 
parsed  upon  by  the  courts  of  the  country, 
both  state  and  Federal,  that  it  would  seem 
almost  idle  to  raise  the  question  again  un- 
der the  laws  of  the  state  of  Ifiasistippi  as 
they  exist. 

Graham  t.  St.  Joseph  Twp.  67  Mich.  652, 
35  N.  W.  808;  Davenport  v.  Mississippi  ft 
M.  R.  Co.  12  Iowa,  639;  Arapahoe  County 
V.  Cutter,  3  Colo.  349;  State  Taxes  on  For- 
eign-held Bonds,  16  Wall.  300,  21  L.  ed.  179; 
Worthington  t.  Sebastian,  26  Ohio  St.  10; 
Grant  v.  Jones,  30  Ohio  St.  606;  Bradley 
V.  Bauder,  36  Ohio  St.  28,  38  Am.  Rep.  547 ; 
Ooldgart  v.  People,  106  111.  25;  Gallatin 
County  V.  Beattie,  3  Mont.  173;  Barber  t. 
Farr,  54  Iowa,  57,  6  N.  W.  134;  Hunter  t. 
Board  of  Supra.  33  Iowa,  376,  11  Am.  Rep. 
132;  St.  Louis  v.  Wippins  Ferry  Co.  40  Mo. 
580;  Latrobe  V.  Baltimore,  19  Md.  15;  Pro- 
pie  ex  rel.  Jefferson  v.  Smith,  88  N.  Y.  57<i; 
Senour  v.  Ruth,  140  Ind.  318,  39  N.  E.  !)4fi; 
Herron  v.  Kceran,  59  Ind.  472,  26  Am.  Rep. 
87;  Boyd  v.  Selma,  96  Ala.  144,  16  L.R.A. 
729.  11  So.  303;  Kingman  County  v.  T^on- 
ard,  57  Kan.  531,  34  L.R.A.  810,  57  Am.  St. 
Rep.  347,  46  Pac.  960;  Howell  v.  Gordon, 
127  Mich.  517,  86  N.  W.  1042. 

In  Mississippi,  upon  a  breach  of  the  con- 
dition of  the  mortgage,  the  legal  title  be- 
comes absolute  in  the  mortgagee,  who  there-- 
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Dpon  become*  entitled  to  the  posseBsion  of 
the  property  aa  an  incident  of  the  title. 

Hill  V.  Robertson.  24  Misa.  368;  Harmon 
T.  Short,  8  Smedes  &.  M.  433. 

The  Code  now  provides  that,  before  a  sale 
under  a  mortgage  or  deed  of  trust,  the  mort- 
g^goT  or  grantor  shall  be  deemed  the  owner 
of  the  legal  title  of  the  property  conveyed, 
except  aa  against  the  mortgagee  and  liis  as- 
signs, or  the  trustee  after  breach  of  the 
condition  of  the  mortgage  or  deed. 

Code  1880,  §  1204;  Carpenter  T.  Bowen, 
42  Miss.  28 ;  Code  1892,  |  2440. 

The  debt  is  considered  as  the  principal, 
and  the  mortgage  as  an  incident  only.  The 
mortgagee,  notwithstanding  the  form  of  the 
conveyance,  has  but  a  security.  The  princi- 
ples long  eatablisbed  in  chancery  have,  un- 
der the  Ctxle,  became  naturalized  in  the 
eourts  of  oonunon  law,  so  that,  until  fore- 
closure, the  mortgagee  is  regarded  as  having 
a  chattel  interest  only.  Even  after  the  mort- 
gagee has  taken  possession,  the  mortgaged 
estate  is  regarded  as  a  pledge  only. 

Bu<^le7  T.  Daley,  45  Miss.  338. 

As  respects  third  persons,  and  the  mort- 
gagee, also,  until  after  the  forfeiture  the 
mortgagor  is  the  owner  of  the  legal  estate, 
and  the  mortgagee  has  only  a  security  for 
the  debt.  "The  legal  tiUe,"  says  Chief 
Justice  Simrall,  in  Buck  t.  Payne,  62  Miss. 
271,  "may  be  asserted  by  the  mortgagee, 
but  cmly  for  the  protection  of  his  dxht,  and 
to  Dwke  the  laoiiTity  availaUa  for  its  pay- 
ment." 

1  Jones,  Hortg.  4th  ed.  |  88. 

If  the  state  of  Mississippi  had  attempted 
by  legialatiTe  enactment  to  tax  notes,  mort- 
fpigea,  snd  other  credits  owned  bj  mairesi- 
dents  €t  the  state,  such  legislation  would  be 
contrary  to  the  provisions  of  the  Constitu* 
tion  of  the  United  States  as  depriving  the 
defendants  of  their  property  without  due 
process  of  law. 

Erie  R.  Co.  v.  Pennsylvania,  21  Wall.  402, 
2Z  L.  ed.  SOS;  State  Tax  on  Foreign-held 
Bonds,  supra:  New  Orleans  v.  Steu'pel,  175 
U.  8.  309,  44  L.  ed.  174,  20  Sup.  Ct  Rep.  110. 

Messrs.  Smltb,  Hlrsh,  and  Ijandan  al- 
so for  appellee. 

Mr.  J.  P.  George,  having  clients  inter- 
ested in  the  solution  of  the  questions  in- 
volved, filed  a  brief  by  permission; 

Money  cannot  be  siMcessfally  taxed  so  as 
to  reach  the  owner  or  lender. 

There  can  be  no  perfect  system  of  taxation 
devised  by  human  minds,  as  carried  into 
practice  by  human  exertion.  If  a  local  mon- 
ey lender  will  hide  his  earnings,  and  no 
longer  make  them  available  for  commercial 
uses,  and  the  nonresident  capitalist  will 
be  driven  from  our  borders  by  discriminating 
17L.RA.(N.S.)  ,  10 


or  unjust  taxation,  how  can  we  expect  the 
state  to  thrive  or  prosperT 

San  Francisco  t.  Mackey,  21  Fed.  630. 
A  large  portion  of  the  money  loaned  In 
this  state  was  invested  here  with  tlie  as- 
surance and  belief  that,  by  virtue  of  the 
principle  announced  in  State  v.  Smith,  68 
Miss.  79,  8  So.  294,  an  immunity  from  taxa- 
tion would  l>e  enjoyed.  Prior  to  the  rendi- 
tion of  the  opinion  in  State  v.  Smith,  an  or- 
ganization engaged  in  the  business  of  loan- 
ing money  on  mortgage,  before  entering 
this  state,  applied  to  the  renowned  jurist, 
the  late  Chief  Justice  James  Z.  George,  for 
his  opinion  concerning  the  taxability  of  non- 
residents for  money  loaned  in  this  state. 
Genera]  George,  in  an  elaborate  opinion,  dat- 
ed Jackson,  April  26,  1887,  held  that  money 
loaned  in  this  state  by  such  a  nonresident 
mortgage  company  was  not  taxable.  We  ap- 
pend herewith  a  copy  of  certain  portions  of 
said  opinion.* 


*I  am  asked :  "How  and  to  wbat  extpot  will 
I  497  Of  the  Revised  Code  of  MIsslBslppl  of 
18S0  affect  such  loans  made  In  tbe  state  of 
Mississippi  7"  And  the  request  Is  made  to 
have  the  question  dlscuaaed  In  all  Its  bearings 
In  a  written  opinion  for  the  guidance  of  the 
company.  "Every  person,  resident  or  non- 
rpBldent,  whether  corporate  or  otherwise,  and 
the  agent  of  such  nonresident,  havlnfr  money 
loaned  at  Interest  In  this  state,  or  employed 
In  the  purchase  or  discount  of  bonds,  notes, 
bills,  checks,  or  other  securities  for  money,  or 
employed  In  any  kind  of  trade  or  business, 
shall  bo  taxable  for  the  same  In  the  county 
where  such  person  may  reside  or  have  a  place 
of  business,  or  be  temporarily  located,  at  the 
time  of  the  assessment ;  and  If  any  such  per- 
son sball  fall  or  refuse  to  give  In  such  money 
on  oath,  or  If  the  assessor  shall  have  cause 
to  believe  that  such  person  has  not  rendered 
a  true  account  of  all  such  money,  he  ebnll 
assess  to  such  person  such  an  amount  as  he 
sball  have  reason  to  believe  correct,  accord- 
ing to  the  best  Information  be  can  procure," 
etc.  The  section  then  proceeds  to  make  pro- 
vision to  secure  a  return  to  the  assessor  of 
the  amount  of  moner  so  loaned  or  employed 
In  business,  and  to  Impose  penalties  enforce- 
able by  civil  suit  for  failure  to  make  proper 
return.  Tbe  state  Constitution  provided.  In 
I  20,  art  12.  that  "taxation  shall  be  equal 
and  nnlfonn  thronghout  the  state.  All  prop- 
erty shall  be  taxed  In  proportion  to  Its  value, 
to  be  ascertained  as  directed  by  law." 

Said  I  497  la  a  part  of  the  chapter  In  the 
Code  regulating  the  assessment  and  collection 
of  all-  state  or  county  taxes,  and  providing, 
also,  for  the  Imposition  of  taxes  on  certain 
kinds  of  bnslness,  for  the  carrying  on  of  which 
licenses  are  required.  These  are  called  "privi- 
lege taxes,"  and  they  are  Imposed  on  a  great 
number  of  callings,  trades,  etc.,  among  which 
are  mercbandlalnR,  selling  by  auction,  ped- 
dling, cotton  brokers,  coat  yards.  Inns  and 
taverns,  boarding  bouses,  photograph  galleries, 
transient  venders  of  horses  or  mules,  banks 
of  deposit  and  of  discount,  Insurance  SRcnts, 
real  estate  agents,  etc.  Section  481.  being  a 
part  of  tbe  same  chapter,  provides  for  a  list 
of  bis  taxable  property,  to  be  made  out  by 
each  taxpayer,  with  the  valuation  of  each 
Item.  This  Is  done  In  pursuance  of  tbe  ser- 
tlon  of  the  Constitution  before  quoted, 
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Individuals  and  corporations  would  dis- 
trust as  to  the  future  if  a  decision  like 
State  V.  Smith,  supra,  carefully  considered, 
construing  the  general  law  and  which  law 
was  re-enacted  after  %he!  rendition  of  said 
decision,  and  on  the  faith  of  which  appellee 
has  invested  its  money,  should  be  over- 
ruled, and  rights  of  property  should  be  thus 
destroyed. 

Adams  v.  Tambigbee  Mills,  78  Miss.  603, 
29  So.  470. 

This  court  could  not,  without  violating  the 
Federal  Constitution  and  the  Constitution 
of  this  state,  hold  liable  for  taxation  non- 
resident taxpayers  who  sent  money  into  the 
state  to  be  loaned  under  the  faith  of  the 
decision  in  State  y.  Smith,  supra. 

City  R.  Co.  T.  Citizens'  Street  R.  Go.  160 


U.  S.  567,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
653;  Illinois  C.  R.  Co.  v.  Adams,  180  U.  S. 
28,  45  L.  ed.  410,  21  Sup.  Ct.  Rep.  251. 

Whltfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

One  of  these  cases  is  here  from  the  circuit 
court  of  Coahoma  county;  the  other  from  the 
chancery  court  of  Copiah  county.  The  one 
from  Copiah  county  presents  the  question 
whether  the  interest  of  a  mortgagee  is  such 
an  interest  in  the  land  itself,  covered  by  the 
mortgage,  as  renders  it  liable  to  taxation. 
The  one  from  Coahoma  county  presents  the 
question  whether  the  notes  and  mortgages, 
as  "solvent  credits,"  have  a  '*business  situs" 
in  that  county.  There  is  a  distinct  line  of 
dedsitaw  holding  witii  oar  eaae  (Jabier  v. 


thnt  taxps  should  be  levied  on  "all  property" 
according  to  its  value,  to  be  ascertained  ec- 
cordlnR  to  law.  In  ttils  list  are  the  followInK 
(amonB  other)  Items :  "Amoant  of  capital 
employed  in  mercbandlBe  or  man  ufactu  ring. 
Amount  of  money  on  band,  or  on  deposit,  or 
loaned.  Amotmt  of  indebtedness  to  the  party 
asfif^sed.  which  be  regards  as  probably  col- 
lectible. Amount  of  all  other  personal  prop- 
erty not  otherwise  estlniBted."  A  DDlform 
tax  Is  Imposed  on  all  property  bo  valued  and 
assesBod,  ns  the  Constitutloa  requires.  Taxes 
on  busliieaa,  or  prIvlIeKe  taxes,  not  being  taxes 
on  property,  are  levied  In  the  discretion  of 
the  legislature;  the  amount  of  tax  in  each 
case  being  speclfled  In  the  chapter  tbtis :  "On 
each  hotel  or  tavern,  .  .  .  |40."  The 
above  seems  to  be  all  of  the  state  statntes  on 
taxation  necessary  to  be  considered  In  ex- 
amining said  f  497.  Before  proceeding  to 
consider  the  statute,  it  Is  well  to  «et  forth 
the  Reneral  principles  on  which  the  powCT  .of 
taxation  Is  to  be  regulated,  so  Air  as  relate* 
to  nonresidents  of  the  state  Imposing  taxes. 

In  the  case  of  State  Tax  on  Foreign-held 
Bonds.  15  Wall.,  on  page  319,  21  L.  ed.  186, 
the  Supreme  Court  of  the  TToIted  States  says : 
"Tbe  power  of  taxation,  however  vast  In  Its 
character  and  searching  in  its  extent,  Is  nec- 
essarily limited  to  subjects  within  the  Juris- 
diction of  the  state.  These  subjects  are  persons, 
property,  and  business.  ...  It  Is  not 
possible  to  concrfve  of  any  other  [subject], 
though,  as  applied  to  them,  the  taxation  may 
be  exercised  In  a  great  variety  of  ways.  .  .  . 
TTnless  restrained  by  provisions  ol  the  Federal 
Constitution,  the  power  of  the  state  as  to 
the  mode,  form,  and  extent  of  taxation  la  un- 
limited, where  the  subjects  to  which  It  applies 
are  within  her  Jarledlctlon.  ...  To  call 
debts  property  of  the  debtors  ts  simply  to 
misuse  terms.  All  the  property  there  can  be, 
In  the  nature  of  things,  In  debts  of  corpora- 
tions [or  of  any  debtors],  belongs  to  the 
creditors,  to  whom  they  are  payable,  and  fol- 
lows their  domlcll,  wherever  that  may  be. 
Their  debts  can  have  no  locality  separate  from 
the  parties  to  whom  they  arc  due."  Again, 
on  pages  823,  324,  15  Wnll.,  21  I-,  ed.  188. 
the  court  gays;  "It  la  undoubtedly  true  that 
the  actual  situs  of  personal  property  which 
iias  a  visible  and  tangible  existence,  and  not 
the  domlcll  of  Its  owner,  will  Id  many  cases 
determine  the  state  in  which  It  may  be  taxed. 
The  same  thing  is  true  of  public  securities, 
consisting  of  state  bonds  and  bonds  of  mu- 
nicipal iiodies,  and  circulating  notes  of  bnnl(- 
Ing  Inftltiitions.  Tbe  former  hy  general  usise 
17  L.RJi.(N.S.) 


hare  acquired  tbe  character  of,  and  are  treated 
as,  property  In  the  place  where  they  are  found, 
though  removed  from  the  domlcl!  of  the  owner  ; 
the  latter  are  treated  and  pass  as  money  whera- 
cver  they  are.  Bat  other  personal  property, 
consisting  of  bonds,  mortgages,  and  debts  gen- 
erally, has  no  situs  Independent  of  the  doml- 
cll of  the' owner,  and  certainly  can  have  none 
where  the  Instruments,  as  In  the  present  case, 
constituting  the  evidences  of  the  debt,  are 
not  separated  from  the  possession  of  the 
owners."  And  on  this  reasoning  the  Supreme 
Court  of  the  United  States  decided  a  tax 
levied  by  the  state  of  Pennsylvania  on  a  debt 
created  and  due  by  a  railroad  company  In  that 
state  to  a  foreign  creditor  was  beyond  the 
power  q£  the  state  to  tax,  titoogh  secured  by 
a  mortgage  on  real  estate  lo  that  state. 

The  same  court.  In  Kirtland  v.  Hotchklss, 
100  U.  S.  491.  25  L.  ed.  S&8,  affirmed  the 
same  principle,  and  held,  also,  that  a  debt 
held  Iqr  a  cltisen  of  Connecticat,  contracted 
Id  and  secured  by  mortgage  In  the  state  of 
Illinois,  was  taxable  In  and  had  Its  sitns  at 
the  domlcll  of  the  owner  In  Connecticut,  stat- 
ing that  tbe  bond  (for  the  debt),  wherever 
actually  held  or  deposited,  is  only  evidence 
of  the  debt,  and.  If  destroyed,  the  debt,  the 
right  to  demand  payment  of  the  money  loaned, 
with  stipulated  interest,  remains.  And  Judge 
Cooley,  In  his  work  on  Taxation  (pp.  14  and 
15),  says:  "But  a  peraonal  tax  cannot  be 
assessed  agnlnst  a  nonresident.  Neither  can 
the  property  of  a  nonresident  be  taxed,  on- 
less  It  has  an  actual  situs  within  the  state, 
so  as  to  be  under  tbe  protection  of  Its  laws. 
The  mere  right  of  a  foreign  creditor  to  re- 
ceive from  his  debtors  within  tbe  state  the 
payment  of  bis  demand  cannot  be  subjected 
to  taxation  within  tbe  state.  'It  Is  a  right 
that  Is  personal  to  the  creditor  where  be  re- 
sides, snd  tbe  residence  or  place  of  business 
of  his  debtor  Is  Immaterial.' "  Burroughs  takes 
the  same  view.  See  his  work  on  Taxation, 
p.  41.  The  supreme  court  of  Mississippi,  In 
Horne  v.  Green,  52  Miss.  454,  affirmed  the  same 
principle.  In  holding  that  a  debt  due  a  citizen 
of  Mississippi  by  a  nonresident  was  taxable 
here,  saying  that  the  situs  of  the  debt  fol- 
lows the  domlcll  of  the  owner,  and  conse- 
quently is  taxable  in  this  state.  There  seems 
to  be  DO  doubt  of  tbe  correctness  of  thla 
principle.  In  the  light  of  thla,  I  will  pro* 
ceed  to  examine  I  497. 

The  first  observation  to  be  made  In  refer- 
ence to  this  section  Is  that  It  provides  solely 
for  a  tax  on  property,  and  in  no  way  relates 
to  the  taxation  of  business,  or  of  "prtvU^ea^** 
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RaacM,  6S  Miss.  669 )  that  wherever  a  mone; 
lender  has  a  local  agent  in  another  state, 
and  permita  that  agent  to  control  the  evi- 
dences of  a  debt  and  the  mortgages  securing 
them,  and  to  continue,  for  a  long  course  of 
dealing,  the  business  of  lending,  collecting, 
and  relending  money  in  the  state  of  the 
agent's  residence,  such  evidences  of  debt 
and  the  mortgages  securing  them  have  what 
has  come  to  be  known  as  a  "business  situs" 
for  purposes  of  taxation  and  for  other  pur- 
poses. This  principle  is  thus  expressed  in 
Jahier  t.  Rascoe:  "Wherever  it  appears  that 
the  debt  arose  as  an  incident  to  a  business 
conducted  in  this  state,"  etc.  However 
phrased,  the  principle  is  this;  That  wher- 
ever the  money  of  a  lender  in  one  state  is 
bj  the  inindpal  intrusted  to  the  control  of 

as  tbcT  are  called,  all  ot  which  last  ara  pro 
Tided  for  in  subsequent  sections  of  the  same 
act,  commencing  at  i  585.  The  taxation  whicb 
I  497  provides  for  Is  a  taxation  on  valuation 
of  property, — a  certain  per  cent  on  the  dol- 
lar's worth.  This  la  so  clear  and  manlfeat 
that  argnment  la  sapport  of  It  Is  not  needed. 
I  now  proceed  to  consider  the  meaning  of 
i  4&7,  and  its  legal  effect,  conceding  It  to  be 
constltatlonal.  It  proposes  to  tax  all  exact- 
ly alike,  whether  "resident  or  nonresident," 
Itavlng  money  loaned  at  Interest  In  this  state 
or  employed  In  sny  kind  of  business  here. 
This  section  ts  singularly  inaccurate,  not  to 
9Sy  absurd.  If  construed  according  to  its  lit- 
eral meaning;  for  It  wUl  be  noted  tiiat  It 
taxes  "money  loaned."  and  not  the  debt  cre- 
ated by  tbe  act  of  lending  or  the  security 
therefor.  This  Inaccuracy  exists,  also.  In 
I  481,  before  partially  set  out,  where  the  tax- 
payer Is  required  to  return  in  one  Item  the 
amount  of  money  he  has  **on  hand,  on  deposit, 
or  loaned,"  for  taxation  on  the  amount  so 
stated,  and  la  another  dlsttoct  Item  be  ts 
n^oired  to  return.  In  addition,  "tbe  amount  of 
Indebtedness  due  to  blm  whlidt  he  regards  as 
probably  collectible,"  also  for  taxation.  Both 
of  those  provisions  seem  to  proceed  on  tha 
Mea  that  "money  loaned,"  exactly  as  "money 
on  hand  or  on  [special]  deposit,"  remains  the 
property  of  the  lender.  And  tbls  view  Is 
strengthened  by  tbe  provlafon,  before  quoted, 
thst.  In  addition  to  the  taxation  of  money 
loaned,  tbe  party  Is  also  taxed  on  the  value 
of  all  the  "Indebtedness  due  him  which  Is 
probably  collectible."  Under  this  view,  the 
"money  loaned"  Is  treated  as  a  bailment  or 
tbe  kind  called  oommodatNm  In  tbe  civil  law, 
where  tbe  thing  lent  remains  the  property  ot 
the  lender,  and  Is  to  be  returned,  if  it  be 
money.  In  tbe  Identical  bills  and  coins  lent. 
Probably  a  lending  of  money  In  that  way  was 
never  serlouslj  and  In  good  faith  made.  I 
never  heard  of  bat  one  sncb  transaction,  and 
that  was  when,  during  our  "flush  times"  In 
ISoT.  tbe  same  kegs  of  silver,  after  being  ex- 
amined by  the  state  examiners  In  one  bank 
and  counted  as  a  part  of  Its  assets,  were  trans- 
ported to  another  bank,  to  be  there  examined 
and  counted  as  tbe  property  of  that  bank,  and 
BO  through  the  whole  number,  and  finally, 
after  performing  their  office  of  deceiving  the 
examiners,  were  returned  to  the  owner.  Cer- 
tainly that  Is  not  the  wsy  In  which  money  Is 
loaned  tn  tbls  day.  There  Is  nothing  of  tbe 
Idea  of  a  bailment  In  the  lending  of  money  at 
Interest  If  lent  without  Interat  or  reward 
or  bite,  tt  mlgbt  be  a  bailment  called  a 
mutim;  hnt  In  that  Und  of  a  bailment  tbe 


an  agent  in  another  state  for  the  purpose  of 
being  Icept  in  the  latter  state,  and  loaned 
out,  collected,  and  reloaned,  or  habitually 
kept  on  deposit,  for  safety  merely,  as  held 
in  Re  Romaine,  127  N.  Y.  80,  12  L.R.A.  at 
page  408,  27  N.  E.  769,  so  as  thus  to  remain, 
through  a  course  of  dealing,  so  long  as  to 
Iwcome  localized  as  a  part  of  the  whole 
mass  of  personal  property  in  the  latter  state, 
such  money  acquires  what  is  known  as  a 
"business  situs"  for  tbe  purpose  of  taxa- 
tion, as  well  as  for  certain  other  purposes 
not  necessary  to  be  dealt  with  here. 

The  statement  of  facts  in  the  Coahoma 
county  case  does  not  contain  any  stipulation 
tht  Mr.  Glover  was  the  agent  of  the  appel- 
lee. But  the  facts  as  to  his  agency  are  prac- 
tically the  aame  with  tiiose  aa  to  the  agenc^r 

title  to  and  property  of  the  thing  lent  passes 
to  the  borrower.  So  that  "money  loaned"  Is 
always  the  property  of  the  borrower,  and.  If 
taxable  at  all  as  money,  must  be  taxed  against 
him.  No  person  can  be  taxed  for  the  prop- 
erty of  another,  when  he  stands  In  no  fiduciary 
relation  to  tt ;  aad.  If  he  does,  he  Is  treated 
as,  and  Is  In  law,  the  owner.  If  this  be  tbe 
meaning  ot  the  statute.  It  la  unconstitutional, 
for  tbe  reason  Just  stated ;  i.  e.,  that  It  attempts 
to  tax  one  person,  the  lender,  tor  the  property 
of  another,  the  borrower.  But  we  are  not  to 
attribute  a  meaning  to  a  statute  whIcb  would 
make  it  absurd  or  unconstitutional.  If  any 
other  Is  possible.  So  we  must  conclude  that 
tbe  statute  means  to  tax  the  property  of  the 
lender,  which  is,  and  can  only  be,  the  debt 
due  him  for  tbe  money  he  has  loaned  to  tbe 
borrower. 

Having  reached  this  conclusion,  we  next 
Inquire  whether  the  meaning  of  the  statute 
Is  that  all  debts  due  by  debtors  in  this  state 
to  nonresident  creditors,  where  the  considera- 
tion Is  money  loaned,  whether  the  transac- 
tion of  lending  took  place  In  tbls  state  or  out- 
side of  It,  are  to  be  taxed.  This  seems  to 
be  the  meaning  of  the  language.  We  have 
already  shown  that  the  tax  Is  not  on  the 
"money  loaned,"  but  on  the  debt  due  by  the 
borrower  of  the  money.  Thst  being  so,  It 
follows  that  the  phrase  In  the  statute,  "hav- 
ing money  loaned  at  Interest  In  this  state," 
means  exactly,  and  no  more  or  less  than,  '-hav- 
ing a  debt  due  by  a  debtor  In  this  state  on  ac- 
count of  money  lent,"  Under  that  heading 
the  taxation  would  be  on  all  nonresidents  who 
had  debts  due  by  debtors  residing  In  Missis- 
sippi, whenever  and  wherever  such  debts  were 
created,  if  only  tbey  were  for  money  loaned. 
If  we  limit,  as  to  nonresidents,  the  meualog 
of  the  statute,  so  as  to  embrace  only  debts 
created  by  a  tending  In  this  state,  then  we 
must  make  tbe  same  limitations  as  to  resi- 
dents ;  for  the  language  Is  the  same — not  simi- 
lar only,  bat  Identical — as  applied  to  both, 
ntz.;  "Every  person,  resident  or  nonresident, 
.  .  .  having  money  loaned  In  this  state." 
Under  this  limited  meaning,  we  would  have 
a  statute  raising  revenue  for  the  atate  which 
exempted  Its  dtUens  from  taxation  on  debts 
created  for  loaned  money,  where  tbe  citlsens 
would  go  out  of  the  state  to  make  their  loans, 
but  taxing  them  when  the  transaction  of  lend- 
ing took  place  in  this  state.  So  absurd  a  re- 
sult Is  not  to  be  atrlbuted  In  a  statate;  and 
no  state  Is  to  be  presumed  to  offer  a  premium 
for  Its  citlsens  to  go  out  ot  the  state  to  trans- 
act a  buriness  entirely  legltlmatDr.  and  enen 
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of  Fdwell  in  th"?  Smith  Case,  68  Misa.  79,  8 
So.  294,  and  it  was  there  held,  rightly  or 
WTonglj,  that  Powell  was  the  agent  of  the 
borrower.  The  lender  (the  appellee)  has  its 
place  of  residencje  in  England.  It  has  a  local 
agsn<7  in  Memphis,  Tennessee;  but  it  is 
expressly  agreed  that  it  has  no  office  or  place 
of  business  in  this  state.  The  agreement 
does  not  set  out  that  Mr.  Glover  secured  all 
the  loans.  On  the  contrary,  it  was  expressly 
agreed  that  loans  were  secured  by  other  at- 
torneys than  Mr.  Qlover,  and  sometimes  by 
the  borrowers  direct.  It  is  further  agreed 
that  the  notes  and  the  trust  deeds  were  pre- 
pared by  the  appellee  in  Memphis,  and  for- 
warded to  the  applicant  or  his  attorney  for 
oeeution,  and  thai  the  securities,  when 
signed  and  aclmowledg^d  by  the  borrower, 

faTOred  br  tbe  laws  and  policy  of  the  state. 
It  Is  thus  shown  tbat  the  true  meaning  of 
tbe  statute  It  to  tax  all  debts  due  b;  cltlsens 
and  residents  of  this  state  to  nonresidents, 
wben  tbe  consideration  Is  "for  money  loaned," 
whenever  and  wherever  contracted,  whether 
contracted  In  the  state  or  outside  of  It,  and 
beyond  the  power  of  the  state,  as  has  been 
shown. 

Bnt  it  may  be  insisted  that,  to  avoid  this 
conclusion,  tbe  meaning  of  the  statute  can 
be  restrained,  so  as  to  embrace  only  loans 
made  In  tbe  state.  I  deny,  if  sucb  restric- 
tion would  make  tbe  statute  constitutional, 
It  would  be  allowable.  When  tbe  laneuage 
of  the  statute  Is  plain,  and  not  subject  to 
doubt.  Its  unconstitutional  effect  In  Its  true 
reading  cannot  be  evaded  by  limiting  its  Ian- 
gnage  and  making  the  statute  mean  different 
from  what  was  plainly  Intended  by  tbe  legis- 
lature. Tbe  legislature  has  determined  to 
tax  all  these  debts  alike,  whether  contracted 
within  tbe  state  or  out  of  It,  and  to  put  the 
lenders  In  both  eases  on  the  same  footing; 
and  we  cannot  change  this  bj  giving  to  the 
statute  an  effect  which  would  work  Inegaalitr- 
We  cannot  say  tliat  the  legislature  would 
enact  the  law  at  all,  unless  it  would  hsve 
effect  as  they  Intended  It  See  United  States 
V.  Beese,  92  U.  8.  220,  221,  23  L.  ed.  665. 
Bnt,  suppose  we  construe  tbe  statnte  to  mean 
only  that  debts  due  by  cltiEens  of  tbe  state  for 
money  loan^  In  the  state  are  taxable ;  this 
does  not  help  tbe  matter  as  to  debts  due  to 
nonresidents.  It  must  be  noted  that  tbe  stat- 
ate  Imposes  taxes,  or  attempts  to  Impose  taxes, 
on  property,  and  not  on  business.  It  tazei 
property,  and  property  alone.  Tbe  debt  tbns 
taxed  is  tbe  property  of  the  nonresident.  Its 
situs  is  tbe  domlcll  of  tbe  nonresident.  It 
Is  taxable  there,  and  nowhere  else.  It  makes 
no  difference  wben  personal  property  was 
created  or  acqntred ;  for,  being  removable.  It 
may,  and  often  Is,  carried,  In  this  commercial 
age,  to  a  different  Jurisdiction,  and  It  Is  taxa- 
ble only  In  tbe  place  of  Its  locality.  The  place 
of  its  origin  has  nothing  to  do  wltb  Its  tax- 
ability. This  Is  determined  alone  by  Its  situs. 
As  above  remarked,  the  situs  la  the  domlcll 
of  the  owner.  See  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  21  L.  ed.  170.  So.  under 
that  construction,  |  497  Is  unconstitutional  in 
attempting  to  Impose  taxes  on  property  outside 
of  the  state.  This  would  seem  to  end  tbe  case. 

Bnt,  as  I  am  requested  to  discuss  the  qnes- 
tlon  In  all  Its  bearings,  I  proceed  to  notice 
some  other  views  which  possibly  may  be  taken. 
It  may  lie  arfrued.  In  order  to  esci^  the  un- 
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were  delivered  to  his  attorney,  with  the  un- 
derstanding that  he  was  to  transmit  them  to 
the  appellee's  office  at  Memphis.  It  is  fur- 
ther agreed  that  the  trust  deeds  and  notea 
are  immediately  sent,  after  the  contracts  are 
consummated,  to  the  appellee's  home  office  in 
Hull,  England,  where  they  remain  until  they 
mature,  when  they  are  returned  to  the  agent 
of  the  appellee  at  Memphis  for  collection. 
It  is  further  agreed  that  David  Houghton, 
the  trustee  in  all  the  instruments  involved,  is 
a  resident  of  Hull,  England.  It  is  further 
agreed  that  tbe  applications  sent  to  Mr. 
Glover  were  sent  at  his  request,  and  that 
they  would  be  sent  to  anyone  who  would 
desire  to  make  use  of  them,  and  that  Bome 
of  these  very  loans  were  made  upon  appli- 
cations that  came  from  other  attorneys  or 

constitutionality  charged,  that  the  true  mcan< 
Ing  of  the  statute  Is  tbst  any  person,  resi- 
dent or  nonresident,  having  money  in  this 
state,  which  he  afterwards  loans  In  this  state 
to  a  resident  herein,  shall  be  taxable.  This 
is  manifestly  not  the  meaning  of  the  statute, 
as  has  been  shown.  But,  In  addition  to  tbat. 
such  a  construction  would  exempt  all  resi- 
dents from  the  tax.  If  only  they  kept  their 
money  out  of  tlie  state  and  then  loaned  It. 
Such  an  Intention  should  not  be  attrltmted 
to  the  legislature,  unless  plainly  expressed ; 
and  I  have  shown  tbe  plain  meaning  Is  not 
that.  But  suppose,  after  all,  this  Is  the  mean- 
ing to  tw  adopted.  On  this  construction  X 
submit  the  following: 

First.  It  Is  undoubtedly  In  the  power  of 
the  state  to  tax  money  actually  In  Its  bor* 
dcrs.  Honey,  Including  gold  and  sliver,  and 
even  bank  bills,  has  Its  sltns  where  It  bap- 
pens  to  be,  and  la  subject  to  the  Jurisdiction 
of  tbat  place.  MlsslBSlppl  may  tax  money 
In  Its  Jurisdiction  belonging  to  nonresidents, 
where  not  merely  to  tnuMlfH,  but  engaged 
la  bursas  "here.  But  this  la  subject  to 
the  following  quallflcatlons  and  llmltatlona : 
Treaaury  notes  of  tbe  United  States  are  not 
taxable  at  ail  by  any  state,  nor  are  national 
bank  notes.  8o  tbat  money  In  either  Treas- 
ury notes  or  bank  notes.  If  within  tbe  state 
as  property  of  a  nonresident.  Is  not  taxable 
In  that  form ;  and.  If  he  loans  them,  then  a 
debt  is  created  due  to  a  nonresident,  and 
that,  as  has  been  shown.  Is  not  taxable.  The 
transaction  would  be  sucb  that,  the  instant 
he  ceases  to  be  the  owner  of  that  kind  of 
money,  which  Is  not  taxable  In  its  natore,  ha 
becomes  tbe  owner  of  a  debt  which  Is  not 
taxable  except  In  tbe  place  of  bis  residence.  If 
the  company  brings  Uils  kind  of  money  here, 
and  lends  It,  the  company  la  not  liable  to  taxa- 
tion, either  for  being  the  owner  of  tbe  nmney, 
or  for  the  debts  created  by  lending  It.  It  could 
only  be  taxable  for  the  transaction  of  con- 
verting the  money  into  tbe  debt,  and,  as  we 
have  seen,  the  statute  does  not  attempt  to  tax 
that. 

Second.  If  the  money  brought  here  were 
gold  and  ailver,  and  it  were  loaned  for  five 
or  ten  yeara,  then  the  tax  could  only  be  levied 
once,  viz.,  on  the  money  and  In  that  place. 
For  the  subsequent  years  there  would  be  no 
money,  bat  only  the  choses  In  action, — ^bts 
belonging  to  a  nonresident. 

Third.  It  would  be  necessai?  to  taxation, 
even  In  the  last  case,  that  tbe  money,  tbe 
Kold  and  silver,  shonld  have  an  actual  situs 
In  Mississippi  as  tbe  property  of  the  nan- 
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from  tbe  borrowers  direct.  The  agreed  state- 
ment {wbich  the  reporter  yril]  set  out  in 
full)  further  expresaly  provides  tliat  this 
case  "is  to  be  tried  in  all  the  courts  to  which 
the  same  may  come,  hy  appeal  or  otherwise, 
upon  the  facts  set  out  in  the  agreement,  and 
none  other." 

We  think  on  this  statement  of  facta  we 
are  concluded  by  the  case  of  State  t.  Smith, 
68  Miss.  79,  8  So.  294,  as  to  the  Coahoma 
county  case.  This  court  said  in  that  case: 
"There  can  be  no  doubt  that,  where  an  agen- 
cy is  created  in  this  state  for  the  loaning  of 
money,  and  the  business  of  loaning  it  ia  car- 
ried on  here, — this  state  being  the  locality  in 
which  the  transaction  is  begun  and  com- 
pleted,— and  the  debt  acquires  s  situs  here, 
from  the  coarse  of  dealing  between  loider 


and  borrower,  through  the  agency  established 
here,  it  is  taxable;  but  where  the  nonresi- 
dent lender  has  no  place  of  business  or  loca- 
tion or  agent  in  this  state,  and  accomplishes 
the  loan  beyond  the  limits  of  the  state,  the 
fact  that  negotiations  for  the  loan  were 
made  by  persona  in  t^is  state,  and  it  was 
secured  by  mortgage  on  property  in  this 
states  does  not  subject  it  to  taxation  here. 
.  .  .  lb  tiie  case  befon  ns  the  creditor 
.  .  .  has  no  agent  in  this  state,  and  no 
place  of  busineas  here.  The  money  was 
sent  here  to  be  loaned.  Hie  eridence  of  debt 
was  not  here.  The  business  of  lending  was 
not  conducted  in  this  state.  The  debt  was 
secured  by  a  mortgage  on  property  in  this 
■tatOf  and  Ha  Iokd  was  obtained  by  tbe 


r«sldeDt  before  he  coald  be  taxed.  It  Is  0DI7 
taxable  bere  because  of  a  transfer  here,  and 
its  consequent  subjection  to  tbe  laws,  and 
Jaitodlctlon  of  the  state,  and  Uie  right  of  Its 
owner  to  claim  protection  for  It  from  the 
state  against  theft  and  robbery  here.  It 
therefore  follows  that.  If  a  noaresldeot  lend 
money  to  a  cltlxen  of  a  state,  and  shoald 
delWer  It  to  him  outside  of  It,  or  should 
glTe  a  check  or  draft  for  It,  payable  In  an- 
other state,  there  coald  be  no  taxation  of  the 
nonresident  on  that-  The  money  could  not 
be  taxed,  because  It  was  not  In  the  state ; 
and  the  check  or  draft,  though  drawn  In  tbe 
state,  coald  not  be  taxed,  because  It  Is  not 
the  property  <a  the  nonresident,  but  Is  only 
a  debt  due  blm.  It  would  only  be  prop- 
erty of  the  borrower.  It  night  be  taxed  In 
tbe  hands  of  the  latter  as  his  property,  Just 
as  the  money  realised  from  It  might  be  taxed 
when  broaght  into  tbe  state  by  him,  or  by 
any  pera<ni  to  whom  he  may  hare  paid  it 
But  with  this  sort  of  taxation  your  emnpany 
has  no  concern,  and,  besides,  such  taxation 
Is  not  proTlded  for  In  the  section  ve  are 
considering, 

80  far  our  way  Is  clear  and  plain.  I  con- 
sider now  the  Bobseqnent  clauses  of  the  sec- 
tion, "having  money  employed  In  the  par- 
chase  or  dlsconnt  of  bonds,  notes,  checks,  or 
other  securities  for  money,  or  employed  In 
any  kind  of  trade  or  bnsloess."  This  part 
the  section  evidently  refers  to  the  case 
of  money  In  the  business  referred  to  and 
eanrled  on  in  the  state.  This  refers  to  the 
capital  stock  of  money  so  employed.  This 
capital  Is  supposed  to  consist  of  a  certain 
amount  of  money  used  In  the  state,  which 
may  be  from  time  to  time  invested  and  col- 
lected, and  Invested  and  collected  again.  This 
operation  may  take  place  many  times  In  the 
year,  going  out  from  and  returning  to  the 
owner  from  day  to  day,  or  week  to  week.  80 
the  tax  is  levied  on  tbe  money,  capital  so 
employed,  and  not  on  Its  proceeds — sll  checks, 
bills,  etc.  The  clsuse  under  consideration 
therefore,  elesrly  means  a  taxation  of  tbe 
money,  and  Implies  necessarily  that  the  money 
so  taxed  shall  be  subject  to  and  within  the 
Jurisdiction  of  the  state,  and,  of  course,  ac- 
cording to  tbe  principles  heretofore  estab- 
lished, would  i»e  taxable  becaose  its  sitns  la 
bete. 

This  might  be  safflclent  to  answer  the  In- 
qnlrles  propounded;  but,  In  view  of  the  fact 
that  the  company  proposes  to  loan  money  here, 
tt  nmy  be  well  to  present  the  following  conald- 
rntlons : 
17iaLA.(N.S.) 


First.  Your  company,  being  a  corporation, 
has  no  right  to  do  business  here,  except  by 
permission  of  the  state,  which  permfasloo  la 
presumed,  unless  there  be  some  statutes  to 
the  contrary.  But  neither  this  statute,  nor 
any.  Shows  any  Intention  to  prohibit  such 
business. 

Second.  It  Is  true  thst  the  state  has  the 
power  to  prescribe  tbe  terms  and  conditions 
on  which  alone  your  compsuy  can  do  busi- 
ness here,  and  can  tax  that  business  in  Its 
discretion.  But  tbe  right  has  not  been  exer- 
cised, and  no  tax  has  been  levied  on  the  busi- 
ness. This  has  been  heretofore  fully  shown. 
The  state,  so  far  as  your  company  Is  con- 
cerned, undertakes  to  exercise  a  power  It  does 
not  possess  That,  aerefore,  falls.  This 
failure  does  not  give  to  the  executive  and 
fiscal  officers  of  the  state  the  power  to  levy 
other  tributes  upon  you  entirely  different  from 
the  taxation  attempted  by  tbe  legislature.  I 
will  notice  soma  snthorlUes- which,  nnder  cer- 
tain dnnunstances,  hold  that  debts  to  non- 
residents sre  taxable  In  the  state  where  the 
debtor  lives.  These  are  eollected  and  referred 
to  In  Burroughs,  Tax.  I  42.  In  the  Vermont 
case,  the  money  was  sent  to  the  states  and 
placed  In  tbe  bands  of  an  agent  resident  there, 
who  collected  It  and  reloaoed  It  as  a  perma- 
nent bualnesB.  In  tbat  case,  both  the  money 
first  loaned  and  the  proceeds  of  the  loans, 
when  collected,  were  kept  In  Vermont  and  re- 
invested. The  securities  of  the  money  were 
also  kept  tiiere.  In  the  New  York  case,  the 
securities  for  the  money  lent  were  kept  In 
New  York,  and  so  In  tbe  Illinois  and  Kansas 
cases.  In  tbe  North  Carolina  case  the  case 
applied  to  tangible  personal  property;  the 
court  holding  tbat  the  doctrine  of  situs  for 
personal  i»operty  was  s  fiction,  not  applica- 
ble to  rerenne  and  taxation.  All  these  cases, 
even  if  they  are  good  law  to  the  extoit  laid 
down  In  some  of  tbem,  which  I  deny,  are 
based  on  the  Idea  tbat  the  security  for  the 
debt  Is  within  the  Jurisdiction  of  the  state; 
the  security  befaif  but  the  mere  evidence  ot 
tbe  debt,  as  was  seen  In  Ktrtlaud  v.  Botchklss, 
100  U.  S.  491,  29  ed.  5S8,  bat  not  tbe  debt 
Itself,  that  beioK  but  the  personal  right  of 
the  debtor  to  demand  payment.  In  Mississippi, 
In  Jahier  v.  Rascoe,  62  Miss.  703,  a  decision 
has  been  made  which  ought  to  be  noticed. 
There,  for  the  purpose  of  distributing  a  dead 
person's  estate,  hotels  and  money  actually  In 
the  state  were  subjected  to  the  laws  of  the 
state.  It  will  be  noted  (1)  that  the  money 
loaned  was  always  In  the  slate;  tbat  It  was 
loaned  here,  collected,  and  reloaned  by  an 
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application  ol  persons  in  this  state  trans- 
mitted to  persons  beyond  its  limits,  who 
forwarded  the  money  from  without  the 
state.  It  was  not  embraced  by  S  ^97  of 
the  Code  [of  1880]." 

The  section  of  the  Code  of  1892  under 
which  this  tax  is  sought  to  be  imposed  is  the 
same  with  5  497  of  the  Code  of  1880.  State 
V.  Smith,  supra,  is  conclusive  of  this  Coa- 
homa county  case.  It  has  been  too  long 
recognized  as  the  law,  and  business  invest- 
ments have  been  too  long  made  upon  the 
faith  of  it,  to  permit  it  to  be  questioned. 
The  remedy  is  with  the  legislature,  not  with 
the  courts.  Counsel  for  appellant  earnestly 
insist  that  the  clause  in  the  trust  deeds,  to 
wit:  "The  contract  embodied  in  this  convey- 
ance and  the  notes  secured  hereby  shall  be 
construed  according  to  the  laws  of  Mississip- 
pi, where  the  same  is  made," — localizes  and 
domesticates  the  debts  therein,  and  subjects 
the  same  to  taxation  in  this  state.  The  facts 
show  where  a  contract  is  made,  and  the 
court  held  in  the  Smith  Case  that,  although 
the  negotiations  were  concluded  in  this  state, 
and  the  contract  made,  as  shown  by  the 
facta  in  that  case,— substantially  identical 
with  the  facts  here, — yet  it  was  not  a  con- 
tract "made"  here,  and  that  Powell  was 
the  agent  of  the  borrower.  As  to  the  last 
propositions,  dealt  with  in  a  very  summary 
way  in  the  Smith  Case,  we  say  nothing; 
but  as  to  its  interpretation  of  S  497,  Code 
1880,  it  seems  'to  us  sound.  Whether  one 
is  on  agent  depends,  not  on  paper  recitals, 
but  on  the  facts. 

We  are  unable  to  see  any  difference  be- 
tween that  case  and  this  as  to  how  the  busi- 
ness of  lending  was  conducted,  and  feel 
bound  by  that  decision.  The  object  of  the 
clause  in  the  contract  that  it  should  be  con- 
strued according  to  the  laws  of  Mississippi 
undoubtedly  was  to  enable  this  grasping  cor- 
poration to  secure  the  abnormally  high  rate 
of  interest  allowed  in  this  stat?,  10  per 
cent.  The  point  made  in  the  last  brief 
filed  for  appellant — that  the  order  of  the 

agent,  who  took  the  notes  payable  to  the  non- 
resident or  bis  agent ;  that,  tor  the  purpose  of 
distribution,  the  fund  being  In  the  possession 
of  a  MIssIsBtppl  court,  the  court  held  It  sub- 
ject to  our  laws.  It  will  be  noticed,  as  to 
all  these  cases,  they  were  state  decisions ;  and 
the  Case  of  the  Porelgn-beld  Bonds,  15  Wall. 
300,  21  L.  ed.  179,  was  also  a  stnte  decision, 
and  was  reversed  by  the  Supreme  Court  of  the 
United  States. 

I  have  gone  into  the  details  In  the  argu- 
ment boyoDd  what  la  ordinarily  required  In 
the  mere  giving  of  an  opinion  as  professional 
advice.  But,  as  my  opinion  was  anked  tbrou;;!! 
the  counsel  of  the  company,  and  l'  was  ex- 
pressly requested  to  discuss  the  matter  In 
all  Its  details,  I  have  deemed  that  I  was  ex- 
pected to  present  the  statute  in  all  Its  vari- 
ous possible  aspects,  and  to  give  the  reason- 
infc  on  which  my  conclusions  were  based. 
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board  of  supervisors  is  conclusive — is  un- 
tenable. The  board  cannot  fix  situs  by  an 
order;  the  facts  determine  situs. 

As  to  the  Copiah  county  case,  it  has  been 
too  long  settled  in  this  state  to  admit  of  fur- 
ther debate  that  a  mortgagee  has  no  inter- 
est or  estate  in  the  land  mortgar;ed.  Buck- 
ley V.  Daley,  45  Miss.  338 ;  Freeman  v.  Cun- 
ningham, 57  Miss.  67;  Beckett  v.  Dean, 
67  Miss,  232.  In  Buckley  v.  Daley,  supra, 
the  court  says:  "The  estate  in  the  land 
is  the  same  thing  as  the  money  due  upon 
it."  Under  our  decisions  the  extent  of  the 
mortgagee's  right  is  to  sell  the  property 
for  the  purpose  of  realizing  his  debt, — a 
mere  right  to  resort  to  the  security  for 
the  payment  of  the  debt.  He  has  no  title 
which  is  vendible  under  execution.  It  is 
held  that,  after  breach  of  condition,  he  may 
maintain  ejectment;  but  this  he  can  do  on- 
ly as  a  means  to  the  end  of  enforcing  his 
security.  It  is  expressly  said  that  "his 
estate  is  neither  legal  nor  equitable,"  and 
that  he  has  no  "interest  in  the  property,  or 
right  to  it,  except  as  an  incident  to  the 
chose  in  action  secured  by  it."  Tliese  deci- 
sions are  conclusive  in  favor  of  appellee  in 
the  case  from  Copiah  county;  for  the  effort 
in  that  case  is  solely  to  tax  the  mortgages 
as  if  they  were  land,  or,  to  phrase  it  a  little 
differently,  to  tax  the  mortgagee's  interest 
as  real  estate.  This  has  not  yet  been  dona 
in  this  state ;  on  the  contrary,  the  very  lan- 
guage of  §  3757  in  the  Code  of  1892,  "shall 
be  taxable  for  the  same  in  the  county  in 
which  such  person  may  reside,  or  have  * 
place  of  business,  or  be  temporarily  located 
at  the  time  of  the  assessment,"  indicates 
clearly  that  the  legislature,  in  this  section, 
dealt  with  loans  of  this  sort  as  following 
according  to  the  general  rule  of  law,  the  per- 
son of  the  creditor,  and  as  being  taxable  at 
his  domicil.  At  the  time  of  the  enactment 
of  this  statute  the  learned  conmiBsionen 
wtio  framed  this  section,  and  the  legislature 
which  adopted  it,  must  be  presumed  to  have 
known  of  the  rule  announced  in  the  Smith 

On  the  whole,  1  am  of  the  opinion  that  the 
company  may  safely  Invest  Its  money  In  real- 
estate  mortgajies  in  this  state,  In  the  mode  and 
by  the  Instrumentalities  approved  In  the 
foregoing  opinioa,  without  lucurrlng  any  liabil- 
ity for  taxation  under  our  laws.  I  hare  made 
no  special  reference  to  the  mortgage  as  a 
security  for  the  loans,  since  it  was  well  eet- 
tled  here  that  the  mortgage  Is  a  mere  se- 
curity for  the  debt,  and  therefore  makes  no 
change  In  the  rules  I  have  laid  down.  Of 
course,  the  land  mortgaged  would  be  liable 
to  taxation  according  to  Its  value  in  the  hands 
of  the  mortgagor ;  and,  on  his  default  In 
payment  thereof,  the  company  would  be  bound 
to  advance  the  money  to  pay  the  taxes.  Bat 
this  obligation  Is  only  to  Itself,  to  protect  Its 
own  Interest,  and  eoold  not  be  enforced  es&lnst 
It  by  the  state. 
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Case,  supra,  mnd  of  Uie  maxim  or  legal  fic- 
tion, ifo6tlta  n^uuntur  peFSonom,  which  wc 
have  referred  to,  and  of  the  three  caaes 
Thidi  we  have  referred  to,  as  to  the  qnalitr 
of  the  mortpigee's  interest  in  the  land  mort- 
gaged, and  hence  to  have  intended,  in  re- 
enaeting  this  section  in  the  very  words  in 
which  it  had  been  enacted  in  the  Code  of 
1880,  S  497,  and  substantially  in  article  23, 
pw  70,  of  the  Code  of  1857  and  in  the  Code 
of  1871,  I  168S,  to  preserve  and  perpetuate 
the  rule  that  loans  of  this  diaracter,  un- 
localiiced  in  this  state,  are  to  he  taxed  to 
the  owner  at  his  domiciL  That  is  the  in- 
terpretation of  this  section  in  the  Smith 
Case,  and  many  sessions  of  the  l^slaturc 
have  benii  held  sinoe  with  no  change  in  the 
sectioo. 

There  are  other  questions  In  these  eases, 
upon  which  we  desire  to  remark.   First,  it 
U  beyond  controversy  that  the  interest  of  a 
mortgagee  in  the  lands  mor^ged,  whether 
it  be,  as  here,  a  mere  right  to  sell  land  to 
pay  the  debtr— a  chose  In  action  only« — or 
whether  it  be,  as  held  by  the  United  States 
Supreme  Court  and  many  state  courts,  an 
actual  estate  in  the  lands  itself,  is  in  either 
case  a  snflScient  interest  therein,  in  consti- 
tutional law,  to  empower  the  le^alatnre  to 
tax  it,  1^  express  enacbnent,  as  an  estate  in 
land.    This  is  ctmcluslvely  setUed  by  the 
United  States  Supreme  Court  in  the  Mult* 
nomah  County  Case,  168  U.  8.  420,  42  L. 
ed.  805,  18  Sup.  Ct.  Rep.  802,  and  in  New 
Orleans  v.  Stempel,  176  U.  8.  821,  44  L. 
ed.  180,  20  Sup.  Ct  Bepi  110.    See  also 
Bristol  V.  Washington  County,  177  U.  8. 
133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  685, 
and  ttie  State  Tax  on  Foreign-held  Bonds, 
IS  Wall.  300,  21  L.  ed.  170;  and  Walker  t. 
Jack,  31  C.  a  A.  462,  80  U.  8.  App.  124, 
88  Fed.  S70,  opinion  hy  Judge  Taft;  and 
Howell  T.  Gordan,  127  Mich.  617,  86  K. 
W.  1042;   and   AHen  v.   National  State 
Bank,   02   Md.   600,   02  L.R.A.  760,  84 
Am.    St.    Rep.    617.    48    AU.    78.  In 
the  Multnomah  County  C^ise  the  United 
States  Supreme  Court  thus  expressed  it: 
'^he  state  may  tax  real  estate  mortgaged, 
ss  it  may  all  otiier  property  within  its 
jurisdiction,  at  Its  full  value.    It  may  do 
this  either  by  taxing  the  whole  to  the  mort- 
gagor, or  l^  taxing  to  the  mortgagee  Uie 
interest  therein  represlented  hy  the  mortgage, 
and  to  the  mortgagor  the  remaining  interest 
in  the  land.   And  it  may,  for  the  purposes 
of  taxation,  either  treat  the  mortgage  debt 
as  personal  property  to  be  taxed,  like  other 
ehoses  In  action,  to  the  creditor  at  his  dom- 
leil,  or '  treat  the  mortgagee's  interest  in 
the  land  as  real  estate,  to  be  taxed  to  him, 
like  other  real  [»t>perty,  at  its  situs."  The 
l^slature  of  this  state,  therefore,  has  the 
undoubted  power  to  pass  a  law  subjecting 
the  interest  of  every  mortgages  in  land  in 
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this  state,  though  a  nonresident  of  the  state, 
to  taxation  here,  legislatively  fixing  tiie 
<iitu8  of  that  interest  in  this  state  for  the 
purpose  of  taxaticm  ij  this  state,  which 
))roteets  the  mortgagee,  and  furnishes  him 
the  sole  forum  for  enforcing  his  claim.  And 
we  wish  to  add,  wiUi  all  tiie  emidmsi's  which 
we  can  command,  that  the  next  legislature 
of  this  state  ought  to  pass  just  8U<^  an  act 
promptly.  The  record  in  these  cases  din- 
closes  the  great  necessity  for  such  legisla- 
tion. Strong  insistence  is  placed  by  coun- 
sel for  appellee  on  the  proposition  Uiat  it 
is  not  good  public  policy  to  enact  such  a 
law,  for  the  reason  that,  in  the  absence  of 
such  taxation,  the  rate  of  interest  will  he 
made  less  to  our  people;  and  yet  what  are 
the  fttcts  shoim  by  this  record  t  First,  that 
this  mortgagee  has  charged  the  highest  rate 
of  interest  allowed  by  our  law, — a  rate  so 
high  as  to  he  rarely  allowed  anywhere  else 
in  the  United  States;  second,  whilst  doing 
this,  it  has  not  paid  the  state  <me  cent  in 
the  way  of  taxes.  In  other  words,  it  has 
charged  the  highest  rate  of  Interest,  and 
paid  no  tues  here;  and  it  may  be  safely 
assumed,  from  the  history  of  such  oi^niia- 
tions,  tiiat  it  will  always  charge  the  highest 
rate  of  interest  allowed  by  any  state,  wheth- 
er it  is  required  to  pay  ai^  texes  or  not 
The  proposition  of  counsel,  therefore,  does 
not  fit  in  with  the  foets  of  the  case.  But 
this  is  not  all  this  record  shows.  It  shows, 
third,  that  this  mortgagee  has  not  only  paid 
no  taxes  here,  whilst  char^ging  the  Ughest 
rate  of  interest  allowed,  but  has  actually 
put  into  these  mortgages  a  stipulation  (a) 
that  the  mortgagor  ehould  pay  all  taxes  on 
the  land,  and  (b)  should  also  pay  all  taxes 
which  the  taw  of  the  state  might  tiie 
future,  compel  the  mortgagee  to  pay  on 
the  mortage  debt  Surely,  the  legislature 
will  need  no  further  argument  than  these 
tiiree  propositions  to  aonviace  it  of  the  ne- 
cessity uid  the  propriety  of  compelling 
these  foreign  lenders  of  money  to  pay,  just 
as  alt  other  dtizena  pay,  their  proper  share 
of  texes  for  the  protection  afforded  them  hy 
this  stete. 

It;  is  strongly  urged  that  the  Smith  Case, 
68  Miss.  70,  8  So.  204,  is  "antiquated  and 

obsolete,  and  in  plain  conflict  with  the  mod- 
em decisions"  on  the  subject  ot  taxation, 
especially  the  cases  cited  from  the  United 
States  Supreme  Court,  relied  on.  We  think 
the  trouble  is  not  so  much  with  that  deci- 
sion— at  least,  as  to  its  interpretation  of 
the  statute — as  with  the  statute  itself.  Or- 
iginating in  1857,  at  a  time  in  this  stete 
when  agriculture  was  everything,  and  com- 
mercial interests  of  slight  comparative  im- 
portance, the  failure  of  the  legislature  to 
follow  the  advanced  stetutes  of  other  states 
on  the  subject  of  choses  in  action,  including 
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mortgage  debta,  is  to  be  attributed  to  the 
conditions,  until  quite  recently  obtaining  in 
Mississippi,  as  to  agriculture  and  commerce. 

We  have  read  critically  all  the  cases  cited 
from  other  state  supreme  courts  and  the 
United  States  Supreme  Court,  and  the  doe- 
trine  of  those,  the  latest  cases,  on  the  power 
and  propriety  of  the  legislature's  compelling 
the  owners  of  the  mortgage  debts  and  other 
choses  in  action  to  pay  taxes  on  the  same  in 
the  state  where  they  must  be  enforced  or 
collected,  and,  to  that  end,  of  giving  Uiem 
all  a  "business  situs"  there,  or,  as  to  mort- 
gages, of  legislatively  declaring  the  interest 
of  the  mortgagee  to  be  an  estate  in  the  land, 
for  the  purpose  of  taxation,  and  fixing  its 
situs  in  the  state  where  the  land  lies,  is  by 
UB  most  emphatically  approved.  We  quote, 
to  give  it  our  special  approval,  the  following 
from  the  masterly  opinion  of  Mr.  Justice 
Holmes  in  Blackstone  v.  Miller,  188  U.  S. 
180,  47  L.  ed.  439,  23  Sup.  Ct.  Rep.  277: 
"What  gives  the  debt  validity!  Nothing  but 
the  fact  that  the  law  of  the  place  where  the 
debtor  is  will  make  him  pay.  It  does  not 
matter  that  the  law  would  not  need  to  be 
invoked  in  the  particular  case.  Most  of  us 
do  not  commit  crimes,  yet  we  are,  never- 
theless, subject  to  the  criminal  law,  and  it 
affords  one  of  the  motives  for  our  conduct. 
So,  again,  what  enables  any  other  than  the 
very  creditor,  in  proper  person,  to  collect 
the  debt!  The  law  of  the  same  place.  To 
test  it,  suppose  that  New  York  should  turn 
back  the  current  of  its  legislation,  and  ex- 
tend to  debts  the  rule  still  applied  to  slander, 
that  actio  personalis  moritur  cum  persona, 
and  should  provide  that  all  debts  hereafter 
contracted  in  New  York  and  payable  there 
should  be  extinguished  by  the  death  of  either 
party.  Leaving  constitutional  considerations 
on  one  side,  it  is  plain  that  the  right  of  the 
foreign  creditor  would  be  gone.  Power  over 
the  person  of  the  debtor  confers  jurisdiction, 
we  repeat.  And  this  being  so,  we  perceive 
no  better  reason  for  denying  the  right  of 
New  York  to  impose  a  succession  tax  on  the 
debts  owed  by  its  citizens  than  upon  tan- 
gible chattels  found  within  the  state  at  the 
time  of  death.  The  maxim,  Sfohilia  sequun- 
tur  personam,  has  no  more  truth  in  the  one 
case  than  in  the  other.  When  logic  and  the 
policy  of  a  state  conflict  with  a  fiction,  due 
to  historical  tradition,  the  fiction  must  give 
way."  And  also  the  following  from  the 
able  opinion  of  the  Maryland  supreme  court 
in  Allen  v.  National  State  Bank,  92  Md.  509, 
62  L.R.A.  760,  84  Am.  St.  Rep.  ^Jl,  48 
Atl.  78:  "Conceding,  for  the  present,  that 
the  interest  of  the  mortgagee  is  in  the  na- 
ture of  a  chose  in  action,  the  general  rule 
that  its  situs  for  taxation  is  tlie  residence 
of  the  owner  is  a  mere  fiction  of  law,  and 
'yields,  whenever  it  is  necessary,  for  the  pur- 
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pose  of  justice,  that  the  actual  situs  of  the 
ching  should  be  examined,  and  whenever  the 
legislative  intent  is  manifested  that  thi» 
legal  fiction  should  not  operate.'  " 

We  also  call  special  attention  to  the  fol- 
lowing well-considered  statemente  of  the  law, 
one  from  the  supreme  court  of  Pennsylvania 
and  the  other  from  the  court  of  appeals  of 
New  York.  Says  the  former  in  Maltby  v.. 
Reading  &  C.  R.  Co.  52  Pa.  140:  "Tlie  prin- 
ciple of  taxation  as  the  correlative  of  protec- 
tion, perfectly  just  in  itself,  is  as  applicable- 
to  a  nonresident  as  to  a  resident  owner,  be- 
cause civil  government  is  essential  to  give 
value  to  any  form  of  property  without  re- 
gard to  the  ownership,  and  taxation  is  in- 
dispensable  to  civil  government.  ...  Is- 
it  not  apparent  that  the  intrinsic  and  ulti- 
mate value  of  the  loan,  as  an  investment, 
reste  on  state  authority—that  it  is  the- 
state  which  made  it  property,  and  preserves- 
it  as  property  T  Then  it  would  seem  that 
this  kind  of  property,  more  than  any  other, 
ought  to  contribute  to  the  support  of  the- 
stete  government.  And  I  suppose  it  is  np- 
on  this  ground  that  the  legislature  discrim- 
inates between  corporation  loans  and  private- 
debts  as  objecte  of  taxation.  The  artiflcial 
debtor,  itself  a  creature  of  the  legislatiTe 
power,  and  all  its  functions  derived  from 
legislative  grant,  is  so  dependent  upon  the- 
govemment — it  lives  and  moves  and  has  it» 
being  so  entirely  by  the  favor  of  the  gar- 
emment — that  not  only  what  it  owns,  but 
what  it  owes,  also  is  thought  fit  to  be 
taxed."  Says  the  court  of  appeals  of  New 
York,  in  People  ex  rel.  Holt  v.  Tax  ft  A. 
Comrs.  23  N.  Y.  224 :  "The  fiction  or  max- 
im, Mobilia  personam  aequuntur,  is  by  no 
means  of  universal  application.  Like  other 
fictions,  it  has  its  special  uses.  It  may  be 
resorted  to  when  convenience  and  justice  so- 
require.  In  other  circumstences,  the  truth, 
and  not  the  fiction,  affords,  as  it  plainly 
ought  to  afford,  the  rule  of  action.  The- 
proper  use  of  legal  fictions  is  to  prevent 
injustice.  .  .  .  'No  fiction,'  says  Bladc- 
stone,  'shall  extend  to  work  an  injury;  ite 
proper  operation  being  to  prevent  a  mischief 
or  remedy  an  inconvenience  which  might  re- 
sult from  the  general  rule  of  law.*  So, 
Judge  Story,  referring  to  the  situs  of  goods 
and  chattels,  observes:  'The  general  doe- 
trine  is  not  controverted,  and  although  mov- 
ables are  for  many  purposes  to  be  deemed 
to  have  no  situs,  except  that  of  the  dom- 
icil  of  the  owner,  yet,  this  being  but  a  legal 
fiction,  it  yields  whenever  it  is  necessary, 
for  the  purpose  of  justice,  that  the  actual 
situs  of  the  thing  should  be  examined.'  He 
adds,  quite  pertinently,  I  think,  to  the  present 
question :  'A  nation  within  whose  territory 
any  personal  property  is  actually  situated 
has  an  entire  dominion  over  it  while  there- 
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in,  in  point  of  Bovereignty  and  juriadiction, 
as  it  liu  over  immoTable  property  situated 
there.'  ...  I  can  think  of  no  inore 
just  nnd  appropriate  exercise  of  the  sover- 
eigntj  [and  jurisdiction]  of  a  state  or  na- 
tion, over  property  situated  within  it,  and 
protected  by  its  laws,  than  to  compel  it  to 
contribute  tdwards  the  maintenance  of  gov- 
ernment and  law." 

It  is  earnestly  insisted  that  these  foreign 
money-lending  corporations  have  many  mil- 
lions of  money  loaned  in  this  state  on  mort- 
gages on  land,  and  that  tiiey  pay  no  taxes 
in  return  for  the  protection  they  get  from 
the  state  whose  courts  and  laws  alone  make 
their  securities  available.  This  is,  beyond 
all  controversy,  a  great  wrong  to  the  people 
of  this  state,  whether  such  money  lenders 
be  nonresident  persons  or  nonresident  cor- 
porations. The  Constitution  of  the  state 
makes  it  the  duty  of  the  legislature  to  tax 
all  property  not  lastly  exempt;  and  when 
the  present  defect  in  the  law,  in  this  regard, 
is  brought  to  its  attention,  it  is  not  to  be 
doubted  that  the  legislature  will  promptly 
rectify  the  situation. 

We  make  a  closing  observation:  The 
Multnomah  County  Case  is  not  applicable 
here  because  it  was  in  construction  of  the 
act  of  Or^n  authorizing  such  taxation. 
The  case  in  92  Md.  509,  62  L.K.A.  760,  84 
Am.  St  Rep.  617,  48  Atl.  78,  has  no  ap- 
plication for  the  reason  that  in  that  state 
the  statute  of  1806  fixed  the  situs  of  the 
mortgagee's  interest  for  taxation  in  the 
county  where  the  land  was  located,  and  for 
the  further  reason  that  in  Maryland  the 
mortgagee's  interest  is  more  than  a  mere 
lien.  And  it  will  be  found,  upon  examina- 
tion, that  the  other  cases  cited  by  learned 
counsel  for  plaintiff,  in  Oregon,  in  Califor- 
nia, in  Missouri,  in  Michigan,  in  Indiana, 
in  Massachusetts,  in  New  York,  and  in  New 
Jersey,  all  depend,  either  upon  express  stat- 
utory, or  constitutional  provision.  Indeed, 
in  Missouri,  in  Russell  v.  Croy,  164  Mo. 
69,  63  S.  W.  840,  the  supreme  court  of 
Missouri  actually  held  the  3d  Amendment 
to  the  Constitution  of  Missouri,  adopted  in 
1800,  which  was  taken  literally  from  the 
C<Hutitution  of  California,  to  be  itself  un- 
constitutional because  of  its  discriminating 
■gainst  corporation  mortgages.  See,  as 
showing  that  these  cases  rest  on  statutory 
or  constitutional  provisions,  Mumford  v.  Se- 
wnll,  11  Or.  67,  60  Am.  Rep.  462.  4  Pac. 
585 ;  Constitution  of  California  adopted  in 
1870,  art.  13,  S  4;  Detroit  v.  Board  of  As- 
eessors  (Detroit  v.  Bentz)  91  Mich.  78,  16 
L.R.A.  59,  61  N.  W.  787;  Howell  v.  Gordon, 
127  Mich.  517,  86  N.  W.  1042;  Allen  v.  Na- 
tional State  Bank,  02  Md.  600,  52  L.R.A. 
760,  84  Am.  St  Rep.  617,  48  Atl.  78;  Fire- 
man's F.  Tns.  Co.  T.  Com.  137  Mass.  80; 
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State,  Vanatta,  Prosecutor,  v.  Runyon,  41 
N.  J.  L.  08;  and  Re  Blackstone,  171  N.  Y. 
082,  64  N.  K.  1118;  Blackstone  v.  Miller. 
188  U.  S.  203,  47  L.  ed.  444,  23  Sup.  Ct. 
Rep,  277.  This  last  was  a  succession- tax 
case,  where  the  tax  "was  uiK>n  the  transfer, 
not  upon  the  deposit,"  and  so  not  in  point. 

The  case  of  New  Orleans  v.  Stempel,  175 
U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct.  Rep. 
110,  will  be  seen,  upon  proper  analysis,  to 
fall  within  the  principle  of  those  cases  de- 
fining what  "a  business  situs"  for  mort- 
gages of  this  sort  is.  The  Supreme  Court 
of  tiie  United  States  in  that  case  says,  as 
pointed  out  by  counsel  for  appellee :  "First, 
that  the  property  in  question  was  clearly 
property  arising  from  business  done  in  Lou- 
isiana, being  property  of  the  deceased,  a 
resident  of  New  Orleans;  second,  that  the 
same  had  never  been  out  of  the  state,  but 
that  the  money  was  still  on  deposit  in  New 
Orleans  banks,  and  the  notes  and  mortgages 
were  still  in  New  Orleans  in  the  hands  of 
the  agent  of  the  plaintiff;  and,  third,  that 
undeniably  the  moneys  were  to  be  kept  in 
the  state  for  reinvestment  or  other  use,  and 
that  the  credits  were  in  the  hands  of  a 
local  agent  for  the  same  purpose;"  and  alt 
that  the  court  held  was  that  under  those 
circumstances  they  were  taxable  under  the 
Louisiana  statute,  which  statute  provided, 
amongst  other  things,  that  "all  bills  receiv- 
able, obligations,  or  credits  arising  from  bus- 
iness done  in  tlils  state,  are  hereby  declared 
assessable  within  this  state." 

We  have  given  Uiese  eases  the  moat  pains- 
taking etmsideration,  and  our  eonolurions 
are:  First,  that  the  legislature  has  flie 
power  to  fix  the  situs  of  a  mortgagee's  in- 
terest in  land,  whether  it  be  an  estate  in 
the  land  or  a  mere  chose  in  action,  in  this 
state  for  the  purpose  of  taxation,  such  legis- 
lation having  been  declared  in  the  Mult- 
nomah County  Case  "not  a  deprivation  of 
property  without  due  process  of  law,"  and  not 
a  denial  of  "the  equal  protection  of  the  laws;" 
second,  that  the  legislature  of  this  state  has 
not  yet  passed  such  a  statute;  and,  third, 
that  we  commend  to  the  earnest  consideration 
of  the  legislature,  at  its  next  session,  the 
prompt  passage  of  a  duplicate  of  the  Oregon 
lav.  The  provisions  of  this  statute  tax  the 
interest  of  the  mortgagee  to  him  as  land, 
and  the  rest  to  the  morfgagor,  tliua  avoiding 
double  taxation,  and,  having  been  upheld 
by  the  Supreme  Court  of  the  United  States, 
will  be  unassailable. 

We  acknowledge  ourselves  greatly  indebt- 
ed to  the  very  able  briefs  of  counsel  on  both 
sides,  and  we  direct  the  reporter  to  set 
them  out  in  full. 

Affirmed. 
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TEXAS  SUPREME  COURT. 
JOSIAH  CREAMER  et  al.,  Flffs.  in  Err., 

V. 

J.  D.  BRISCOE  et  al. 

(—  Ter.  — ,  109  S.  W.  911.)  ' 

Homestead  —  commnnltr  —  remarriage. 

A  homestead  donation  entered  by  a  man 
and  wife,  the  title  to  which  is  Anally  secured 
by  hie  performance  of  the  legal  require- 
ments, is  the  community  estate  of  such  per- 
sons, although  before  expiration  of  the  time 
required  for  perfecting  the  title  the  wife  dies 
and  the  man  remarries. 

(April  IS,  1908.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Second  Supreme  Judicial  District  to 

Case  Note.  —  Character  of  property  oa 
comtnunUy  or  separate  where  title  iu 
intttated  before,  but  not  completed 
until  after,  death  of  one  spouse. 

In  a  case  note  to  Cunningham  t.  Krutz,  7 
Ii.R.A.(N.S.)  967,  the  oases  InTolving  the 
effect  of  the  contracting  or  dissolution  of 

marriage  after  the  initiation,  hut  before  the 
eompletion,  of  title  under  a  homestead  entry, 
are  collected  and  discussed.  As  is  there 
pointed  out,  that  (question  is  finally  deter- 
mined by  the  decision  in  McCune  v.  Essi^, 
199  U.  S.  382,  50  L.  ed.  237,  26  Sup.  Ct.  Rep. 
78,  which  holds  that,  by  the  Federal  statute 
relating  to  homestead  entries,  the  surviving 
flpouse,  npon  the  death  of  the  other  after 
the  initiation  but  before  the .  completion  of 
the  right  to  the  homestead,  acquires,  the  ab- 
solute title,  free  from  any  community  in- 
terests under  the  laws  of  the  state,  which 
might  pass  by  the  will  of  the  deceased  spouse. 
Cases  involving  property  acquired  under  the 
Federal  homestead  act  have,  therefore,  been 
omitted  from  this  note;  and  it  is  confined 
to  cases  in  which  the  title  has  been  acquired 
under  the  laws  of  tbe  state. 

The  question  presented  in  the  foregoing 
case  is  whether  property,  the  act  of  aciuir- 
ing  which  was  initiated  before  the  death  of 
■one  spouse,  but  consummated  thereafter 
by  the  survivor,  becomes  the  separate 
property  of  the  latter  or  falls  into 
the  community,  so  .that  the  heirs  of 
the  deceased  spouse  will  inherit  his 
or  lier  share.  The  accidental  feature  of  the 
remarriage  of  the  survivor  in  do  wise  in- 
fluences the  determination  of  the  question. 
If  the  character  of  the  property  ia  fixed  a^ 
community  property  by  the  incipiency  of  the 
act  by  which  the  title  is  to  be  acquired, 
then,  of  course,  no  act  of  the  survivor  can 
■deprive  the  heirs  of  the  deceased  of  their 
interests;  and  if  the  character  of  the  prop- 
erty is  determined  by  the  completion  of  the 
act  after  the  death  of  one  spouse,  then  it 
will  nut  be  community  property,  as  that 
only  is  community  property  which  is  ac- 
quired during  the  continuance  of  the  mar- 
ria^  relation;  and  the  subsequent  remar- 
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review  a  judgment  modifying  a  judgment  of 
the  District  Court  for  Comanche  County  in 
plaintiffs'  favor  in  an  action  brought  to 
establish  title  to  an  interest  in  a  homestead. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Snodffrasa  &  Dibrell,  and 
George  B.  Smitli,  for  plaintiffs  in  error: 

The  fact  that  the  wife  dies  and  the  hus- 
band marries  a  second  time  during  the  first 
three  years  that  he  occupies  the  land,  doea 
not  affect  the  character  of  t^e  title. 

Welder  v.  Lambert,  91  Tex.  510,  44  S.  W. 
285;  Mills  V.  Brown,  69  Tex.  244,  0  8.  W. 
613;  Palmer  v.  Bennett,  81  Tex.  461,  19  S. 
W.  304;  Wise  County  Coal  Co.  v.  Phillips, 
21  Tex.  Civ.  App.  293,  61  S.  W.  332;  John- 
son V.  Tovnisend,  77  Tex.  639,  14  8.  W.  234; 

riage  will  in  no  wise  affect  the  result.  It 
may  be  well  to  note,  however,  the  question 
most  frequently  arises  where  there  has  been 
a  remarriage,  the  dispute  usually  being 
between  the  heirs  of  the  deceased  spouse 
and  those  of  the  second  spouse. 

As  is  suggested  in  the  foregoing  case,  there 
is  some  difference  of  opinion  upon  the  sub- 
ject, but  the  general  rule  seems  to  be  that 
followed  by  Cbbameb  v.  Bsiscob,  vix.,  that 
tbe  character  of  title  to  propuiy  as  separate 
or  community  depends  upon  the  existuice  or 
nonexistence  of  the  marriage  at  the  time 
of  the  incipiency  of  the  right  by  virtue  of 
which  the  title  is  finally  extended,  and  the 
title  when  so  extended  relates  back  to  that 
time.  In  addition  to  the  cases  set  out  in  the 
opinion,  numerous  others  may  be  noted. 

Thus,  in  Hasseldenz  v.  Dofflemyre  (Tex. 
Civ.  App.)  45  S.  W.  830,  it  was  held  that  a 
certificate  of  certain  lands  was  community 
property,  where  although  not  issual  untu 
after  the  husband's  death  and  the  remar- 
riage of  the  widow,  it  was  given  to  the  heirs 
of  the  deceased  by  reason  of  his  being  a 
married  man  and  settling  within  the  state; 
and  the  sale  of  the  certi^cate  by  the  widow 
and  her  second  husband  was  void  so  far 
as  the  interests  of  the  children  of  the  Ant 
marriage  were  concerned. 

So,  also,  in  Porter  v.  Chronister,  68  Tex. 
53,  it  was  held  that  public  lands  received 
by  reason  of  settlement  thereon  by  a  man 
with  his  wife  and  family  was  community 
property,  although  the  act  granting  the 
land  for  such  settlement  was  not  passed 
until  after  the  death  of  the  wife. 

And  in  Norton  v.  Cantagrel,  60  Tex.  538, 
a  colonist  settled  with  his  wife  and  child 
upon  some  land  afterward  granted  to  him; 
during  his  absence  from  tlu  state  bis  wife 
and  child  died;  he  came  back  to  tbe  col- 
ony and  thereafter  married  again,  but,  in 
his  application  for  the  grant  under  the 
colonization  act,  he  claimed  a  settlement 
of  the  land  from  the  time  of  his  first  en- 
try thereon.  In  holding  that  the  children 
of  the  second  marriage  inherited  no  Inter- 
est  in  the  land  from  theirjpother,  tiie  court 
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M&tUb  t.  KosmyroHki  (Tex.  Civ.  App.)  27 
S.  \V.  1043. 

The  land  was  Cfmummity  property  of 
Josiah  Creamer  and  his  first  wife,  and  plain' 
tiffs  acquired  no  interest  from  their  mother, 
the  second  wife. 

Mills  ▼.  Brown;  I*a1mer  r.  Bennett;  and 
Wise  Ooonty  Coal  Co.  t.  PhiUipsr-Bupra; 
Manehaca.  ▼.  Field,  62  To.  189;  Marlin 
Koao^radci  (Tex.  Cir.  App.)  27  S.  W. 
1042;  Welder  T.  Lambert  and  Johnson  t. 
Townsend,  supra;  Bask  v.  Lowrle,  86  Tex. 
128,  28  S.  W.  B84;  Edwards  t.  Brown,  68 
Tex.  329,  4  S.  W.  S80,  6  B.  W.  88;  Porter  t. 
Chronister,  68  Tex.  54. 

Messrs.  Gcwdson  Jfc  Goodson,  for  de- 
fendants in  error; 

Neither  Josiah  Creamer  nor  his  first  wife 
had  any  vested  right  in  the  vacant  public 


domain  located  upon,  by  tbelr  settlement 
and  file,  until  the  three  years'  occupancy 
had  elapsed;  and  Malinda  Creamer  had  no 
titie  and  could  transmit  none  to  her  heirs. 

Votaw  v.  Pettigrew,  IS  Tex.  Civ.  App. 
87,  38  S.  W.  216;  Roberts  v.  Trout,  13  Tex. 
Civ.  App.  70,  36  &  W.  323;  Mitchell  v.  Mix, 
1  Posey,  Unrep.  Caa.  (Tex.)  140. 

At  tlie  t^  of  the  death  of  the  first  wifa 
there  was  nothing  giving  a  right  in  law, 
eitiier  to  her  f»r  to  her  heirs,  to  demand 
the  title  that  subsequently  issued,  and  on 
which  at  that  time  an  equity  could  have 
been  predicated,  In  favor  of  her  or  her  heirs, 
that  would  have  attached  to  the  land;  and 
It  had  no  status  as  "property;"  and  there 
was  not  ''aeqaisition*'  of  the  same  as  "prop- 
erty." 

Buford  V.  Bostic^  B8  Tex.  70;  Richard  T. 


eaid:  "His  application  for  the  land  is  bssed 
upon  his  immigration  and  settlement  with 
his  first  wife  and  child,  and  the  fact  that 
he  has  still  remained  a  settler  in  the 
colony.  It  makes  no  allusion  whatever  to 
his  second  wife,  and  sets  up  no  claim  by 
reason  of  any  service  sbe  bad  performed; 
and  upon  this  application  his  patent  was 
issued.  Under  such  circumstances  we  can- 
not see  any  reason  for  allowing  to  the 
heirs  of  the  second  marriage  any  interest 
whatever  in  the  land  thus  granted.  It 
could  not  be  the  community  estate  of 
Coombs  and  both  his  wives;  hut  the  wife's 
interest  must  be  given  to  her  who  furnished 
the  consideration  which  gave  to  the  hus- 
band a  married  man's  allowance  instesd 
of  tiw  nmaller  amount  granted  to  single 
men.  All  this  consideration  was  furnished 
by  the  first  wife,  and  the  second  only  en- 
joyed the  benefita  derived  from  her  acts 
and  services  in  this  respect." 

So,  also,  in  Auerbach  v.  Wylie,  84  Tex. 
fil6.  19  S.  W.  856,  20  S.  W.  776,  it  was 
held  that  a  certificate  of  entry  issued  to  the 
heirs  of  the  entry  man,  who  died  shortly 
after  his  settlement  upon  the  land,  waii 
immunity  property,  which  the  surviving 
wif(>,  after  a  second  marriage,  had  no 
power  to  convey  aa  af^inst  the  rights  of 
the  children  of  the  first  marriage. 

And  in  Manehaca  v.  Field,  62  Tex.  135,  it 
was  held  that  a  wife  had  such  a  communi- 
ty interest  in  a  concession  issued  to  her  and 
hpr  husband  under  the  colonization  law 
of  1825  as  to  entitle  her  heirs  to  claim  the 
Isnd  selected,  and  granted  to  her  husband 
sfter  ber  death. 

So.  also,  there  are  other  cases  which  hold 
thst  property  is  communis  property  where 
the  act  of  acquiring  it  was  initiated  before 
the  death  of  one  spouse,  but  completed 
thereafter.  Yates  v.  Houston,  3  Tex.  433 ; 
Wilkinson  v.  Wilkinson,  20  Tex.  237;  Can- 
non V.  Murphy.  31  Tex.  405;  Wright  v. 
MeGinty,  37  Tex.  733;  Carter  v.  Wise,  39 
Tex.  273;  Hodge  v.  Donald,  55  Tex.  344; 
Rudd  V.  Johnson,  60  Tex.  01;  Barrett  v. 
Spenee,  28  Tftx.  Civ.  App.  344,  67  8.  W. 
931. 
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Where  a  man  and  his  wife  entered  into 
a  contract  wherdby  they  were  to  occupy  and 
improve  a  large  tract  of  land  in  considera- 
tion of  receiving  aa  their  own  a  certain 
portion  thereof,  and  upon  the  man's  death 
before  the  completion  of  the  period  the 
wife  comj^eted  the  contract,  it  was  held  in 
Marlin  v.  Kosmyroski  (Tex.  Civ.  App.)  27 
S.  W.  1042,  that  the  land  so  received  became 
community  property,  and  the  children  in- 
herited an  interest  tlierein  from  their  fath- 
er as  distinct  from  the  mother's  interests. 

As  was  suggested  above,  there  are  some 
cases  which  hold  to  the  contrary. 

Thus,  the  wife  of  a  pre-emptor  of  public 
lands,  who  died  before  the  Issuance  of  a 
patent,  was  held  in  Votaw  v.  Pettigrew, 
16  Tex.  Civ.  App.  87,  38  S.  W.  216,  to  have 
no  title  to  the  land  at  the  time  of  her 
death,  but  <mly  a  prospective  interest  de- 
pendent upon  a  compliance  with  the  law, 
and  to  be  unable  to  transmit  a  title  1^  in* 
hcritance  to  her  children. 

And  in  Webb  v.  Webb,  15  Tex.  274,  where 
a  wife  died  shortly  after  the  settlement 
upon  the  land  in  controversy,  the  subse- 
quent grant  to  the  husband  was  held  to 
be  his  separate  property,  and  not  communi- 

ty- 

Where  a  man  and  wife  settled  upon  lands 
belonging  to  the  United  States,  and  after 
the  death  of  the  husband  the  Federal  gov- 
ernment granted  lauds,  of  which  the  tract  in 
question  was  a  part,  to  the  parties  in  "bona 
fide  actual  possession"  thereof  at  the  time 
of  the  passage  of  the  act,  it  was  held  in 
Baker  v.  Brickell,  87  Cal.  329,  25  Pac.  489, 
1067,  that  the  land  was  the  separate  prop- 
erty of  the  wife,  and  that  the  purchaser 
from  her  and  her  second  husband  took  the 
property  free  of  any  trust  in  favor  of  the 
children  of  the  first  marriage.  And  to  the 
same  efTect  was  the  decision  in  Whelan  v. 
Brickell  (Cat.)  33  Fac.  397,  which  arose 
out  of  the  same  state  of  facts.  The  decision 
in  Labish  v.  Hardy,  77  Cal.  327,  19  Pac 
631,  is  also  to  the  same  effect. 
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Moore.  110  la.  435,  34  So.  593;  Ahem  v. 
Ahern,  31  Wash.  334,  96  Am.  St.  Rep.  912, 
71  Pac.  1023;  Kromer  v.  Friday,  10  Wash. 
621,  32  L.R.A.  691,  39  Pac.  229;  Speer.  Mar- 
ried Women,  S  199. 

'  WllIIaDUi,  J.,  delivered  the  opiiHOn  of 
the  court: 

This  action  was  brought  hj  defendants  in 
error,  as  heirs  of  Mrs.  Sarah  Creamer,  the 
second  wife  of  Josiah  Creamer,  to  establish 
their  title  to  interests  in  the  land  in  con- 
troversy  alleged  by  them  to  have  been  the 
communis  property  of  Josiah  Creamer  and 
their  ancestress.  The  plaintiCTs  in  error, 
the  defendants  below,  claim  the  whole  of 
the  property  as  belonging  to  the  community 
estate  of  Josiah  Creamer  and  his  first  wife. 
Creamer  and  his  first  wife  settled  upon  the 
land  in  1S71,  in  order  to  acquire  it  as  a 
homestead  donation  under  the  laws  then  in 
force,  and  did  everything  necessary  to  that 
end,  except  to  complete  the  three  years'  oc- 
cupancy. After  they  had  occupied  the  land 
for  more  than  a  year,  Mrs.  Creamer  died, 
and  Josiah  Creamer,  thereafter  and  during 
the  three  years,  married  his  second  wife,  and 
with  her  completed  the  occupancy  and  ob- 
tained a  patent.  We  are  of  the  opinion  that 
the  case  of  Mills  v.  Brown,  69  Tex.  246,  6 
S.  W.  612,  sustains  the  contention  of  plain- 
tiffs in  error  that  the  facts  stated  show  the 
land  to  belong  to  the  community  estate  of 
the  first  marriage.  In  that  case  a  widow, 
who  was  the  head  of  a  family,  made  applica- 
tion for  a  survey  of  a  piece  of  public  land 
for  a  homestead,  and  paid  the  surveyor's 
fees.  Without  having  done  anything  more, 
she  married,  and  she  and  her  husband  set- 
tled and  resided  together  upon  the  land  for 
leas  than  three  years,  wlien  she  died.  There- 
after the  husband  completed  the  necessary 
occupancy,  and  a  patent  issued  to  her  heirs. 
The  question  was  whether  the  land  was  com- 
munity property  of  the  two,  or  the  separate 
property  of  the  wife.  The  court  held  both 
that  it  was  not  her  separate  property  and 
that  it  was  community  property,  and  the 
land  was  divided  equally  between  the  claim- 
ants under  the  two. 

If  the  contention  of  the  defendants  in  er- 
ror were  sound,  the  land  involved  in  that 
case  would  have  been  the  separate  property 
of  the  husband;  such  contention  being  that 
homesteads  of  this  character  are  only  ac- 
quired, in  the  sense  of  the  statute  defining 
separate  and  community  property  after  the 
occupancy  has  been  completed.  Mills  v.  Brown 
fully  recognizes  as  applicable  to  such  cases 
the  principle,  more  fully  discussed  after- 
wards in  the  case  of  Welder  v.  Lambert,  91 
Tex.  SIO,  44S.  W.281,thattheehBmcterof 
title  to  property  as  separate  or  community 
depends  upon  the  existence  or  nonexistence 
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of  the  marriage  at  the  time  of  the  incipiency 
of  the  right  in  virtue  of  which  the  title  is  fi- 
nally extended,  and  that  the  title,  when  ex- 
tended, relates  hack  to  that  tune.  And  Mills 
V.  Brown  expressly  holds  that  the  right  to 
such  homestead  donations  has  its  incipiency 
in  the  actual  settlement  upon  the  land.  It  is 
true  that  the  claimant  under  the  husband  in 
Mills  v.  Brown  claimed  only  half  of  thf 
land,  on  the  ground  that  the  whole  was  the 
common  property  of  the  husband  and  wife^ 
and  did  not  assert  that  it  became  the  sepa- 
rate property  of  the  husband  by  his  comple- 
tion of  the  occupancy  after  his  wife's  death. 
He  was  merely  resisting  the  contention  that 
the  land  belonged  to  the  wife  in  her  sepa- 
rate right,  because  of  the  steps  taken  by  her 
before  the  marriage  and  settlement.  Both 
parties  were  contending  for  the  principle 
above  stated,  and  differing  upon  the  ques- 
tion as  to  what  step  or  steps  constituted  the 
inception  of  the  right  which  merged  in  and 
gave  character  to  the  title;  and  it  wa»  thi» 
question  which  the  court  decided,  holding 
in  no  uncertain  language,  and  upon  reason- 
ing with  which  we  are  entirety  satisfied, 
that  the  initial  step  in  which  the  right  origi- 
nated was  the  settlement. 

The  decisions  by  which  the  court  of  civil 
appeals  felt  constrained  to  hold  in  this 
case  that  the  land  in  question  belonged  to 
the  community  estate  of  the  second  mar- 
riage are  Buford  t.  Bostidc,  58  Tex.  63; 
Roberta  v.  Trout,  13  Tex.  Civ.  App.  70,  SS 
S.  W.  323;  Votaw  v.  Pett'grew,  16  Tex.  Civ. 
App.  87,  38  S.  W.  215,  and  Richard  v.  Moore, 
no  La.  435,  34  8o.  593.  In  Bufonl  t.  Bos- 
tick  the  question  was  one  of  three  years* 
limitation,  depending  upon  the  further  ques- 
tion whether  or  not  the  claim  to  a  liomft- 
stead  donation  of  land,  which  was  not  va- 
cant, but  was  owned  by  the  plaintiff  !n  tliat 
action,  constituted  color  of  title  before  the 
settlers  had  held  for  three  years.  The  deci- 
sion was  based  mainly  upon  the  language  of 
the  statute  regulating  the  action  of  trespass 
to  try  title  and  the  limitations  applicable  to 
it,  hut  in  the  course  of  the  opinion  this  lan- 
guage is  used:  "A  pre-emption  claim,  until 
perfected,  is  not  a  title  defeasible  upon  the 
nonperformance  of  conditions  subsequent, 
but  is  a  mere  inchoate  right,  which  may 
ripen  into  a  perfect  title  upon  the  perform- 
ance of  certain  conditions  precedent.  Nei- 
ther is  it  an  already  existing  and  certain 
demand  for  land,  issued  by  the  government 
upon  an  executed  consideration,  as  a  certifl- 
icate  of  heed  right,  land  warrant,  or  land 
scrip,  but  is  a  mere  privilege  or  right  t>€ 
possession,  sufficient  under  the  statute,  as 
against  all  but  those  holding  under  a  supe- 
rior right  or  title,  to  maintain  trespass  to 
try  title,  but  not  sufiicicnt  to  defeat  this  su- 
perior right  or  title  by  Umitationa.'*  This 
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'Chaimeterization  of  the  right  of  a  hometttead 
or  pre-emption  claimant  as  against  the  state 
may  be  correct  enough,  and  the  question 
whether  or  not  such  a  claim  to  land  is  title 
or  color  of  title  under  the  statute  of  limita- 
tions may  depend  upon  its  legal  standing 
as  between  the  claimant  and  the  state.  But, 
when  the  question  is  one  between  the  hus- 
band and  wife  as  to  their  respective  rights, 
other  considerations  should  control,  and  are 
made  to  control  by  the  reasoning  in  Mills  T. 
Brown. 

It  is  not  correct  to  say  that  a  husband  and 
wife,  who  have  settled  upon  public  lands  un- 
der the  law  giving  them  the  right  to  occupy 
and  improve  it,  and  eventually  to  obtain 
title  by  auch  occupancy  and  improvement, 
acquire  no  right  prior  to  the  running  of  the 
prescribed  time.   It  is  true  that  they  do  not 
acquire  a  complete  title,  l^al  or  equitable, 
until  tbey  have  possessed  for  auch  time ;  but 
it  does  not  follow  that  they  do  not  acquire 
a  right  in  the  land  which  afterwards  merges 
in  and  determines  the  character  of  the  title. 
From  the  time  of  the  initial  step, — the  set- 
tlement,— they  have  the  right  to  hold  and 
use  the  land  as  owners  against  anyone  hut 
the  state,  and  against  the  state  at  least  so 
long  as  they  comply  with  the  law  and  it 
remains  unchanged.   They  are  authorized  to 
■^11  their  claim,  and  the  purchaser  becomes 
entitled  to  take  possession  to  complete  the 
occupancy  and  to  acquire  the  title.  It  would 
hardly  be  contended  that  the  price  of  such  a 
sale  would  not  he  community  property;  and, 
perhaps,  we  hazard  nothing  in  saying  that, 
if  it  should  become  necessary  for  a  court, 
upon  separation  of  the  husband  and  wife, 
to  partition  their  property  between  them 
before  the  expiration  of  the  three  years,  the 
land  held  by  them  under  such  a  settlement 
would  have  to  be  taken  into  account  as  their 
joint  property,  and  their  rights  with  respect 
to  it  adjusted  in  some  appropriate  way.  It 
is  evident,  therefore,  that  they  do  acquire 
rights  of  property  in  or  with  respect  to  land 
•o  held,  even  before  they  have  entitled  them- 
selves to  a  patent  from  the  state.  It  would 
Mem  that,  as  between  themselves  and  as 
a^inst  all  persons  but  the  state,  tbey  are  to 
be  treated  as  having  title  to  the  property, 
subject  to  be  lost  by  noncompliance  with  the 
condition  of  continued  occupancy.  Certain- 
ly they  have  rights  of  property  in  the  land, 
and  this  is  enough  to  make  applicable  the 
principle,  laid  down  in  Welder  v.  Lambert, 
that  the  status  of  title,  as  belonging  to  one 
estate  or  the  other,  is  determined  by  the 
status  of  the  original  right,  subsequently 
matured  into  full  title.    The  authorities 
which  hold  otherwise  reach  their  conclu- 
sions by  considering  merely  the  relation  of 
the  wettler  to  the  state  under  an  incomplete 
occupancy  (Bicfaard  v.  Moore,  supra),  while 
the  opinion  in  Mills  v.  Brown  regards  as  de- 
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cisive  the  rights  which  exist  as  between  the 
parties  themselves;  and  this,  we  think,  is 
the  true  test.  The  original  property  right, 
having  been  "acquired"  during  the  marrii^ge, 
is  community,  and  the  title  which  completes 
that  right  relates  back  -to  its  origin  and 
takes  character  from  it. 

Of  the  other  decisions  in  this  state  relied 
on  by  defendants  in  error,  that  of  Votaw  v. 
Pettigrew,  supra,  alone  sustains  them.  The 
very  question  was  involved  in  that  case,  and 
was  decided  by  the  court  of  civil  appeals. 
Another  point,  equally  decisive,  was  there 
involved,  and  upon  it  the  refusal  of  a  writ 
of  error  by  this  court  may  be  sustained. 
The  claim  of  title  of  the  heir  of  the  deceased 
wife  was  an  equitable  one,  and  the  purchas- 
ers under  the  husband  were  not  shown  to 
have  had  any  character  of  notice  of  it.  In 
Roberts  v.  Trout  the  husband  conveyed  the 
land,  and  fae  and  his  wife  actually  left  it 
without  having  occupied  it  for  three  years. 
The  purchaser  «>mpleted  the  occupancy  and 
received  the  patent.  We  do  not  find  that 
this  court  passed  on  that  case.  The  point 
decided  was  that  the  husband  could  make 
such  a  sale  without  the  assent  of  the  wife, 
which  is  a  very  different  question  from  that 
before  us.  The  same  conclusion  was  reached 
in  Mitchell  t.  Nix,  1  Posey,  Unrep.  Cas. 
(Tex.)  126;  and,  while  the  question  is  nut 
in  this  case,  we  are  not  to  be  understood  as 
intimating  a  different  opinion.  In  Bishop  v. 
Lusk,  8  Tex.  Civ.  App.  30,  27  8.  W.  SOS, 
it  was  held  by  the  court  of  civil  appeals 
that,  when  a  husband  and  wife  entered  upon 
land  of  another,  and  held  adverse  possession 
for  a  time  less  than  that  required  to  give 
title  by  limitation,  when  the  wife  died,  and 
thereafter  the  husband  married  again,  and 
completed  the  adverse  holding  for  the  term 
required  to  bar  the  true  ovmer,  the  property 
did  not  belong  to  the  community  estate  of 
the  husband  and  the  first  wife.  That  case 
was  never  brought  to  this  court,  and  la  eas< 
ily  distinguish^Ie  from  this.  It  holds  that 
a  trespasser  upon  the  land  of  another  ac- 
quires no  right  whatever  until  title  is  given 
by  the  statute  of  limitations  after  the  lapse 
of  the  preseribed  time.  We  have  endeavored 
to  show  that  this  oannot  just^  be  said  of  a 
settler  upon  public  land,  complying  with  the 
laws  giving  him  the  right  to  do  so. 

Tt  follows,  from  what  we  have  said,  that 
the  character  of  the  property  in  eontroverqr 
had  been  fixed,  as  belonging  to  the  eommu- 
nity  eetate  of  the  first  marriage,  when  Crea- 
mer last  married,  and  that  such  character 
could  not  be  affected  by  that  marriage.  The 
last  wife  merely  came  into  the  family  and 
resided  on  the  homestead  in  use,  the  title  to 
which  was  no  more  changed  thereby  than  if 
ic  had  been  Creamer's  separate,  property. 
Plaintiffs  having  no  ti#1f  ti!^  ^©Ogife 
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ooTer,  the  judgmenta  below  will  be  reversed, 
and  judgment  will  be  rendered  that  they 
take  nothing,  etc. 


wiscoirsiN  supreme:  court. 

WILLIAM  MILLER,  Admr.,  etc.,  of  Charles 
Antisdel,  Deceased,  Appt., 

V. 

CHICAGO,  ST.  PAUL,  MINNBAPOUS,  ft 
OMAHA  RAILWAY  COMPANY,  Raspt 

(—  Wia.  — >  lis  N.  W.  794.) 

Carrier  —  rldtnc  on  platfonn  —  negli- 
gence. 

Freedom    from   contributory  negligence 


cannot  be  declared  as  matter  of  law  where 
a  passenger  injured  by  a  train  going  infcU' 
a  washout  voluntarily  rode  on  the  platform 
of  the  fast-moving  train  when  there  was 
room  inside  the  car,  in  the  nighttime,  in 
the  midst  of  or  soon  after  a  severe  rain 
storm, .and  no  one  inside  tba  car  was  in- 
jured. 

(Manh  31,  IMS.) 

APPEAL  b7  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Juneau  County  in 
defendant's  favor  in  ui  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff**  intestate.  Affirmed. 

Statement  by  Marshall,  J.: 
AcUon  to  recover  compensation  for  the- 
death  of  plaintiff's  intestate. 


Com  Note.  —Rtding  on  platform  as  af- 
fecting right  to  recover  for  injury 
ihrougK  accident  to  train  or  car. 

This  note  will  not  concern  itself  with 
eases  in  which  the  injury  was  to  a  passen-' 
ger  temporarily  upon  a  car  platform  for  a 
purpose  other  than  that  of  riding  there. 

It  is  our  purpose  here  to  collate  thoee 
cases  only  in  which  there  was  some  acci- 
dent  to  the  train,  in  which  accident  a  paa- 
senger  riding  on  the  ear  platform  was  in- 
jured, and  without  which  accident  such 
passenger  would  probably  not  have  been  in- 
jured, and  to  eliminate  all  cases  where  the 
accident  was  not  to  the  train,  but  solely 
to  the  person  riding  on  the  platform.  In 
many  of  the  cases  no  such  distinction  is 
made,  and  the  one  class  of  cases  is  cited  in 
support  of  the  other. 

In  Thane  t.  Seranton  Traction  Co.  191 
Pa.  249,  71  Am.  St  Rep.  767,  43  Atl.  130, 
the  court  said  that  the  distinction  souglit 
to  be  made  between  injury  from  ordinary 
risks  of  the  road,  and  from  a  collision  the 
result  of  the  ne^igcnce  of  the  carrier,  is  not 
sound;  that  a  passenger  riding  upon  the 
platform  takes  upon  himself  the  risk  of 
his  position  from  any  cause;  that  by  going 
inside  he  puts  himself  under  the  protection 
of  the  highest  care  possible ;  but,  if  he 
chooses  not  to  avail  himself  of  this  protec- 
tion, he  must  take  his  chances  in  the  other 
place. 

In  Woods  T.  Southern  P.  Co.  9  Utah,  146, 
33  Pac.  628,  it  was  said,  however,  that  the 
distinction  between  the  two  classes  of  eases 
is  very  marked;  that  where  there  has  been 
no  collision,  derailment,  or  other  accident 
to  the  train,  and  the  Injury  could  not  have 
occurred  but  for  the  n^ligent  position  of 
the  passenger,  then  the  injury  is  traceable 
proximately  to  the  injured  party's  own 
fault;  but  when  the  passenger  is  injured  in 
an  accident  to  the  train,  due  to  the  nGgli- 
gent  acts  or  omissions  of  the  company,  and 
the  injury  might  have  occurred  to  the  pas- 
senger no  matter  where  he  had  been  on  the 
car  at  the  time  of  the  wreck,  then  it  is 
traceable  proximately  to  the  company's 
fault. 
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In  Kansas  &  A.  Valley  R.  Co.  v.  White. 
14  C.  C.  A.  483,  32  U.  S.  App.  192,  (17  Fed. 
481,  the  accident  which  resulted  in  the 
death  of  plaintiff's  husband  while  riding 
on  the  platform  was  brought  aliout  by  a 
mistake  in  making  a  flying  switch,  causing 
a  collision  with  such  force  and  violence  that 
the  car  was  thrown  over  and  more  or  les» 
broken  up.  The'  court  said:  "It  ia  now 
well  settled  that  a  passenger  on  a  railroad 
train,  who  is  injured  by  the  negligenee  of 
the  railroad  company,  is  not  debarred  from 
the  right  to  a  recovery  because  hewa)<,atthe 
time  he  received  tae  injury,  n^ligentiy 
riding  on  the  jdatform  of  the  ear  .  .  . 
if  suui  action  on  his  part  did  not  contribute 
in  any  degree  to  the  accident  or  to  his  in- 
jury. If  the  accident  which  occasioned  the 
injury  would  have  happened,  and  would 
have  been  attended  with  the  same  renult" 
to  the  passenger,  if  he  had  been  in  hia  prop 
er  place  on  the  train,  then  hi^  negligence 
is  not  'contributory  negligence"  in  a  sense 
that  would  preclude  a  recovery,  because  it 
in  no  manner  or  degree  contributed  to  the 
injury,  and  Is  therefore  wanting  in  the  ele- 
ment of  proximate  cause  essential  to  con- 
stitute contributory  negligence  that  will 
bar  a  recovery." 

In  Colegrove  v.  New  York  &,  H.  R.  Co.  6 
Duer,  382,  it  was  held  that  the  negligence 
of  a  passenger  in  getting  upon  one  car 
rather  than  another,  and  standiiif;  upim  the 
platform,  when  the  car  was  full  inside  and 
was  put  under  motion  before  he  had  time  to 
seek  for  a  seat  elsewhere,  was  not  alone 
such  negligence  as  to  bar  his  right  to  re- 
cover for  an  injury  in  a  collision  with  the 
train  of  another  company,  due  to  the  neg- 
ligence of  both  companies.  The  court  said: 
"The  collision  was  the  proximate,  direct, 
immediate,  and  sole  cause  of  the  injury. 
It  is  true,  if  the  plaintiff  had  not  been  with- 
in the  reach  of  its  influence  he  would  not 
have  been  injured.  But,  on  the  facts  as 
found,  he  was  in  no  sense  in  fault,  as  be- 
tween him  and  either  defendant,  in  being 
where  he  was.  He  was  not,  as  to  either  of 
them,  wrongfully  there.  He  owed  no  duty  to 
either  of  them  which  required  him  to  be  else- 
'vlirre.  If  111'  lipil  been  olT  of  the  train  ths 
collision  would  have  oocurr«d.^^ia  beiiv 
□ignized  by^  -f-n^tTTr- 
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Tbt  imwa  are  nifficieiitly  indicated  by  the 
following:  A  jniy  was  waived  and  the  can 
snlunitted  to  tbe  court  on  the  evidence  and 
agreed  facta.  These  an  mieh  facte:  Septem- 
ber 12,  1903,  plafntiCTa  intestate  was  a  pao- 
■enger  on  one  of  defendant's  passenger  trains. 
It  n^Iigently  ran  snch  timin  into  a  washout 
caused  bj  a  severs  rain  .storm.  Plaintiff^ 
intestate,  at  that  time,  tnm  his  own  choice, 
was  riding  on  tme  of  the  ear  platforms 
which  was  not  vestibuled.  There  was  ample 
opportunity  for  him  to  have  occupied  a 
aeat  in  the  car<  The  end  of  the  car  upon 
which  he  was  riding  and  the  adjoining  end 
of  the  next  car,  because  of  the  train  going 
into  the  washout,  were  crushed  together,  im- 
priaoning  and  injuring  the  intestate,  in  con- 
sequence  of  which  he  died  shortly  after 


being  released.  No  one  riding  inside  the  car 
was  Icilled. 

The  deceased  was  a  married  man,  forty- 
flve  years  of  age,  and  l^t  a  widow  and 
several  diildren  who  were  dependent  upon 
him  for  support.  If  plaintiff  is  entitled  to 
recover  at  Ml,  damages  sbontd  be  assessed 
at  $6,000. 

liiere  was  undisputed  evidence  of  a  notice 
being  in  the  car  in  a  conspicuous  place, 
warning  passengers  not  to  ride  on  the  plat- 
fonn. 

Ths  court  found  in  accordance  with  the 
forgoing,  and  found  further,  as  a  fact,  that 
the  deceased,  in  standing  upon  the  platform, 
as  he  did  at  tbe  time  of  ths  accident^  was 
guilty  of  negligence  which  contributed  prox- 
imately to  cause*  his  death.   It  found  as  a 


where  he  was  was,  not  being  wrongful  as  to 
either  defendant,  nor  a  failure  to  perform 
any  duty  which  he  owned  to  either  of  them, 
it  is  no  defense  to  an  action  brought  to  re- 
cover damages  caused  by  their  negligence, 
that  the  position,  in  tbe  event  of  such  neg- 
ligence,— a  negligence  which  no  one  couTd 
foresee  or  had  the  slightest  reason  to  antic- 
ipate,— was  one  of  more  danger  than  a 
seat  in  one  of  the  cars,  and  that,  if  he  had 
been  seated,  be  might  not  have  been  in- 
jured." This  case  was  affirmed  in  20  N. 
Y.  492,  76  Am.  Dec.  418. 

And  so  it  has  been  held  that  a  passenger 
riding  on  the  rear  platform  of  a  street  car 
assumed  the  risk  of  such  injuries  as  might 
naturally  or  reasonably  be  expected  to  hap- 
p«n  to  him  while  the  car  wss  being  run 
upon  tbe  track,  but  not  of  injuries  produced 
1^  the  negligent  management  of  the  car. 
by  reason  of  which  negligence  it  ran  off 
the  track,  across  tbe  street,  and  against 
the  curbstone  (Lake  v.  Cincinnati  Inclined 
Plane  R.  Co.  13  Ohio  C  C.  404);  or  by 
reason  of  which  uiother  ear  was  allowed 
to  collide  with  the  platform  on  which  the 
passenfrer  was  riding  (Thirteenth  ft  F. 
Street  Pass.  R.  Co.  v.  Boudrou,  92  Pa.  475, 
37  Am.  Rep.  707;  Bailey  v.  Tacoma  Trac- 
tion Co.  16  Wash.  48,  47  Pac.  241)  thereby 
causing  the  injury  to  the  paasen^r.  These 
eases  take  the  view  that  his  being  on  the 
platform  was  merely  a  eondiUon,  and  not 
a  cause  of  the  accident  or  the  proximate 
cause  of  the  injury  received  by  him. 

In  .Zemp  v.  Wilmington  ft  M.  R.  Oo.  0 
Rich.  L.  84.  64  Am.  Dec.  763,  it  appeared 
that  plaintiff  was  standing  on  the  front 

filatform  of  the  rear  passenger  car  at  the 
ime  of  his  injury,  which  was  occasioned 
by  the  overturning  of  the  locomotive  when 
the  train  was  moving  from  6  to  8  miles  an 
hour,  and  that  none  of  the  passengers  in- 
side tbe  ears  was  materially  injured.  The 
court  said  that  plaintiff's  position  at  the 
moment  of  the  accident  was  wrong,  hut  that 
the  proximate  cause  of  the  injury  was  the 
overturning  of  the  engine;  and  that  his  be- 
ing on  the  platform  did  not  necessarily  sub- 
ject him  to  injury  in  the  overturn  any  more 
than  if  he  had  been  in  the  ear. 
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In  Ooodloe  v.  Metropolitan  Street  R.  Co. 
120  Mo.  App.  194,  96  S.  W.  482,  it  was  held 
that,  where  the  rules  of  the  company  forbade 
spitting  on  the  floor,  and  tobacco  users  were 
impliedly  invited  to  stand  upon  tbe  rear 
platform,  such  a  passenger  was  not  guilty 
of  contributory  negligence  in  choosing  to 
stand  in  the  rear  vestibule,  and  he  could  re- 
cover for  being  thrown  violently  into  tbe 
car  by  a  head-on  collision  with  another  car. 
due  to  the  negligence  of  the  motorman. 

In  Jackson  v.  Natchez  ft  W.  R.  Co.  114 
La.  982,  70  L.RjV.  294,  108  Am.  St.  Rep. 
366,  38  So.  701,  it  was  held  that  if,  owing  to 
tbe  crowded  condiUon  of  the  only  train 
bringing  back  an  excursion  ^arty  at  night 
from  the  open  country  during  a  rain,  a 
passenger  can  secure  no  safer  position  than 
on  the  platform,  it  is  not  negligence  on  hiR 
part  to  ride  thereon;  and,  if  he  is  injured 
by  the  breaking  down  of  a  bridge,  such 
breakdown  is  the  proximate  cause  of  Hba 
injury. 

In  Thane  v.  Bcranton  Traction  Co.  101 
Pa.  249,  71  Am.  St.  Rep.  767,  43  Atl.  136, 
it  was  held  that,  where  there  was  room  to  be 
seated  inside  in  the  passenger's  proper 
place,  and  no  special  or  sufficient  reason 
was  shown  why  he  did  not  avail  himself  of 
it,  the  passenger  remaining  on  the  plat- 
form of  a  moving  electric  car  could  not 
recover  for  an  injury  in  a  collision  caused 
the  negligence  of  the  company. 

In  Chicago  O.  W.  R.  Co.  v.  Moliaupt 
(C.  C.  A.)  162  Fed.  665,  it  appeared  that 
deceased,  just  before  reaching  his  destina- 
tion, went  out  upon  the  platform,  and  was 
riding  there  when  the  train  collided  with 
the  rear  end  of  another  train  standing  at 
the  station,  crushing  and  killing  deceased; 
that  both  the  car  in  front  and  the  car  behind 
the  platform  on  which  he  was  standing  con- 
tained many  vacant  seats,  in  any  one  of 
which  he  could  comfortably  and  convenient- 
ly have  ridden  into  the  station;  that  no 
person  inside  the  car  was  seriously  hurt  by 
the  collision.  It  was  held  that  decedent 
contributed  to  his  injury,  and  that  the 
trial  court  should  have  instructed  the  jury 
that  no  recovery  could  be  had  on  account  of 
it. 
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tioneliuion  of  law  that  defendant  was  en- 
titied  to  judgment  diBmiBsing  the  action 
with  costs.  Judgment  was  rendered  accord- 
ingly. 

Messrs.  Dnnwlddte  ft  Vlieeler,  for  ap- 
pellant: 

The  deceased  assumed  only  the  Tlsible 
risks  incident  to  his  taking  position  on  the 
{datform. 

CoBtikyan  t.  Rome,  W.  ft  O.  R.  Co.  08 


Hun,  590,  12  K  T.  Supp.  883;  Ward  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  102  Wis.  215, 
78  N.  W.  442;  Dewire  v.  Boston  ft  M.  R. 
Co.  14S  Mass.  343,  2  L.E.A.  166,  19  N.  B. 
623. 

Whether  the  deceased  would  not  have  been 
as  hadly  hurt  U  he  had  been  inside  the  car 
is  conjectural. 

Zemp  T.  Wilmington  ft  M.  R.  Co.  9  Rich. 
L.  84,  64  Am.  Dec  76Sj  Dewiie  t.  Boston  ft 
M.  R.  Co.  supra. 


In  Cincinnati,  L.  &  A.  Electric  Street  R. 
Co.  V.  Lohe,  68  Ohio  St.  101,  67  L.R.A.  637, 
67  N.  E.  181,  it  was  held  that  there  could 
be  no  recovery  for  the  death  of  a  paasen- 
^r  riding  on  the  platform  of  an  interurban 
car  which,  when  going  around  a  curve  out- 
side a  municipauty,  became  derailed  and 
overturned,  where  a  rule  of  the  company, 
posted  on  the  platform,  prohibited  pnssen- 
gers  from  riding  thereon,  and,  after  nis  at- 
tention was  called  to  the  notice  and  he  was 
requested  to  enter  the  car  by  the  conductor, 
he  refused;  there  being  vacant  seats,  and 
others  in  the  car  were  not  injured,  except 
one  man,  whose  leg  was  nliglitly  injured. 

Upon  the  second  trial  of  the  preceding 
«aie  as  reported  In  27  Ohio  C.  C.  138,  the 
evidence  was  conflicting  as  to  whether 
standing  room  in  the  car  was  reasonably 
available  or  could  have  been  conveniently 
obtained  by  the  deceased;  as  to  whether  the 
conductor  requested  him  to  go  inside;  and 
as  to  whether  he  saw  the  posted  notice  or 
knew  of  the  rule  against  riding  on  the  plat- 
form,— all  of  which  issues  were  found  in 
faroT  of  the  plaintiff  by  the  jury;  and  it 
also  appeared  that  others  inside  the  car 
were  hadley  shaken  up  and  some  injured, 
and  a  lady  subsequently  died  of  her  injuries. 
Upon  this  state  of  facts  the  court  refused 
to  disturb  the  jury's  finding  that  the  fact 
that  the  deceased  was  upon  the  platform 
was  not  the  proximate  cause  of  his  death. 

In  Pike  v.  Boston  Elev.  R.  Co.  192  Mass. 
426,  78  N.  E.  497.  it  was  held  that  plain- 
tiff, injured  in  a  collision  of  an  electric 
street  car  with  a  repair  wagon  of  the  com- 
pany, could  not  recover  where,  at  the  time, 
he  was  riding  on  the  front  platform  of  the 
car,  and  there  was  room  for  him  inside  the 
car;  he  having  read  and  nnderstood  a  no- 
tice that  passengers  riding  on  the  front 
platform  did  so  at  their  own  risk,  and 
there  being  no  contention  that  he  would 
have  been  injured  if  inside  the  ear. 

In  Memphis  ft  L.  R.  R.  Co.  v.  Salinger, 
46  Ark.  528,  where  a  train  broke  through 
a  rotten  trestle  and  the  cars  turned  over, 
kiUinf?  a  passenger,  it  was  held  that  there 
could  be  no  recovery  for  his  death,  if,  at  the 
time,  he  was  riding  on  the  car  platform 
after  having  been  warned  by  the  conductor 
that  it  was  dangerous  to  ride  there,  and 
there  were  vacant  seats  inside,  and  no  one 
inside  was  killed  or  seriously  injured. 

In  Hickey  v.  Boston  &  L.  R.  Co.  14  AHpu. 
429,  where  a  paB8pn<yer.  while  riding  on  the 
platform,  was  killed  in  a  collision  caused 
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by  the  negligence  of  the  railroad  comi>any, 
it  was  neld  immaterial  that  the  train  men 
did  not  object  to  his  riding  there,  this 
being  a  mere  license  so  to  ride  at  his  own 
risk;  and  tliat  there  could  be  no  recovery, 
there  being  no  evidence  that  there  were 
no  vacant  seats  inside  the  ear. 

In  Higgins  t.  Kow  York  ft  H.  R.  Co.  S 
Bosw.  133,  where  it  appeared  that  a  stat- 
ute provided  that  railroad  companies  should 
not  be  liable  for  injuries  to  persons  riding 
ing  on  the  car  platform  if  they  furnished 
room  inside  the  oars  sufficient  for  the  prop- 
er accommodation  of  the  passenjCierB,  and 
posted  notices  in  the  cars  that  they  must 
not  stand  on  the  platform,  it  was  held  that 
the  mere  fact  tmt  the  conductor  did  not 
object  to  a  passenger's  stnnding  on  the 
platform  would  not  justify  the  presumption 
that  the  company  assented  to  waive  the  pro- 
tection given  to  it  by  the  statute,  with 
which  it  had  fully  complied. 

A  number  of  cases  have  held  that  whether 
a  passenger  riding  on  the  platform  of  a 
car  was  guilty  of  such  negligence  as  proxi- 
mately contnhuted  to  his  injury  was  a 
proper  question  for  the  jury  to  determine, 
where  he  was  injured  in  an  accident  to 
the  train  or  car.  Birmingham  R.  Light  ft 
P.  Co.  V.  Bynum,  139  Ala.  389,  36  So.  736; 
Taft  V.  Brooklyn  Heiphts  R.  Co.  14  Misc. 
390,  35  N.  Y.  Supp,  1042;  Goodrich  v.  Penn- 
sylvania ft  N.  Y.  Canal  ft  R.  Co.  29  Hun, 
50 ;  Zemp  v.  Wilmington  ft  M.  R.  Co.  9  Rich. 
L.  84,  94  Am.  Dec.  763;  Ft  Worth  ft  D.  G. 
R.  Co.  V.  Rogers,  24  Tex.  Civ.  App.  382.  60 
S.  W.  61 ;  Woods  V.  Southern  P.  Co.  9  Utah. 
146,  33  Pac.  628. 

In  Prescott  ft  N.  R.  Co.  Smith,  70 
Ark.  179,  67  S.  W.  865,  it  was  held  to  be 
a  question  for  the  jury  whether  an  eighteen- 
years-old  passenger  was  guilty  of  contribu- 
tory n^ligence  hy  riding  on  the  platform 
of  a  calmose,  where  it  appeared  that  he  was 
the  only  occupant  of  the 'caboose;  that  the 
train  was  running  backward  at  consider- 
able speed  on  a  down  gradp.  and  was  ap- 
proaching a  sharp  curve;  that  the  cahoos? 
left  the  track  and  he  was  killed;  and  thp 
evidence  tended  to  show  that  he  feared  that 
the  train  mieht  be  derailed  and  the  caboose 
crushed  by  tiie  heavy  cars  behind,  and  that. 
If  he  remained  in  the  caboose,  he  would 
be  unable  to  escape  in  time  to  avoid  injury. 

As  to  riding  on  the  platform  of  a  street 
car  as  negligence,  see  case  note  to  Capital 
Traction  Co.  v.  Brown,  12  ti.RA.(N.S.) 
831. 
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The  presence  of  the  deceased  on  the  plat- 
form was  not  contributory  negligence  as  a 
matter  of  law. 

Costikjan  t.  Rome,  W.  &  0.  R.  Co.  supra ; 
Morgan  v.  Lake  Shore  &.  M.  S.  R.  Co.  13S 
Mich.  626.  70  L.R.A.  609,  101  N.  W.  836; 
Cio«>drich  Pennsylvania  &  N.  Y.  Canal  A 
R.  Co.  29  Hun,  60;  Nolan  t.  Brooklyn  City 
ft  N.  R.  Co.  87  N.  Y.  83,  41  Am.  Rep.  345; 
Werle  v.  Long  Island  R.  Co.  98  N.  Y.  650 ; 
Willia      Long  Island  R.  Co.  34  N.  Y.  670. 

Mr.  Ttionwa  Wilson,  with  Messrs. 
James  B.  Sheewi  and  Carl  C.  Pope,  for 
respondent. 

Bfarshall,  deUvend  the  opinion  of 
tlie  court: 

There  seems  to  b«  some  misunderstanding 
on  the  part  of  counsel  as  to  what  was  sub- 
mitted to  the  trial  court  for  adjudication. 
Appellant's  counsel  contend  that  the  sole 
question  submitted  was  whether  on  the 
agreed  facts,  plaintiff  was  entitled  to  re- 
cover,  depending  on  whether,  as  matter  of 
law,  the  deceased  was  guilty  of  contributory 
negligence.  They  support  the  affirmative  by 
authorities  holding  that  it  is  not  incon- 
sistent with  ordinary  care  for  a  person  to 
ride  upon  the  platform  of  a  rapidly  moving 
railroad  car  while  he  is,  with  reasonable 
diligence,  in  quest  of  an  opportunity  to 
occupy  a  seat  inside  (Dewire  v,  Boston  ft 
H.  R.  Co.  148  Mass.  343,  2  LJt.A.  166,  19  N. 
E.  623) ,  or  where  the  car  is  so  crowded  that 
DO  such  accommodation  is  readily  obtain- 
able (Ward  V.  Chicago,  M.  ft  St  P.  R.  Co. 
102  Wis.  216,  78  N.  W.  442),  or  for  one  to 
leave  the  car  and  go  upon  the  platform  be- 
cause of  being  sick  (Morgan  v.  Lake  Shore 
ft  M.  S.  R.  Co.  138  Mich.  626,  70  L.R.A. 
609,  101  N.  W.  836),  or  go,  according  to 
custom,  to  and  from  a  smoking  car  (Cost- 
ikyan  v.  Rome,  W.  ft  O.  R.  Co.  58  Hun,  690, 
12  N.  Y.  Supp.  683), — ^none  of  which  apply 
to  a  case  of  riding  from  mere  choice  in  such 
a  position,  under  the  peculiar  facts  of  this 
case.  For  further  support,  counsel  refer  to 
eases  ruled  by  the  doctrine  of  comparative 
negligence,  overlooking,  i,t  seems,  that  the 
rale  has  long  prevailed  here  in  harmony 
with  that  of  the  Supreme  Court  of  the 
United  States  and  the  judicial  policy  in 
most  of  the  states,  that,  if  a  person  is  in- 
jured, his  own  want  of  ordinary  care  con- 
tributing to  any  extent  to  produce  it,  he  is 
remediless.  Bolin  v.  Chicago,  St.  P.  M.  ft 
O.  R.  Co.  108  Wis.  333-346,  81  Am.  St.  Rep. 
911,  84  N.  W.  446. 

In  short,  the  support  for  counsel's  posi- 
tion goes  no  further  than  that  the  question 
whether  appellant  was  guilty  of  contribu- 
tory negligence  on  the  occasion  in  question 
was  one  which,  had  there  been  a  jury, 
should  have  been  sulanitted  to  it  for  solu- 
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tion;  and  there  being  none,  it  should  have 
been,  as  it  was,  passed  upon  by  the  court. 

Counsel  for  respondent  contend  that  the 
question  of  law  and  the  one  of  fact  above 
indicated  were  within  the  submission  to  the 
trial  court;  and,  in  support  of  the  affirma- 
tive as  to  the  former,  refer  to  numerous 
cases  holding  that,  if  a  person  unnecessarily, 
and  for  his  own  pleasure,  rides  in  an  ex- 
posed position,  as  the  deceased  did,  and  is 
injured  because  of  his  so  riding,  neitlier 
such  person  nor  his  personal  representative 
can  recover  compensation  therefor.  The 
following  are  the  authorities  relied  on,  and 
others  of  the  same  character :  Ward  v.  Chica- 
go, M.  ft  St.  P.  R.  Co.  supra;  Cincinnati,  L. 
ft  A.  Electric  Street  R.  Co.  v.  Lobe,  68  Ohio 
St.  101,  67  L.R.A.  637,  67  N.  E.  161 ;  Hickey 
v.  Boston  ft  L.  R.  Co.  14  AUen,  429-432; 
Gavett  V.  Manchester  t  L.  R.  Co.  16  Gray, 
501,  77  Am.  Bee.  422;  Fletcher  v.  Boston  k 
M.  R.  Co.  187  Mass.  463,  105  Am.  St.  Rep. 
414,  73  N.  E.  652;  Pike  v.  Boston  Elev.  R. 
Co.  192  Mass.  426,  78  N.  E.  497;  Scheiber  v. 
Chicago,  St.  P.  M.  ft  O.  R.  Co.  61  Minn.  409, 
63  N.  W.  1034;  Thane  v.  Scranton  Traction 
Co.  101  Pa.  249,  71  Am.  St.  Rep.  767,  43 
Atl.  136;  Bumbear  v.  United  Traction  Co. 
198  Pa.  198,  47  Atl.  961 ;  Woodroffe  v.  Rox- 
borougfa,  C.  H.  &.  N.  R.  Co.  201  Pa.  621, 
88  Am.  St.  Rep.  827,  61  Atl.  324;  Bums  v. 
Johnstown  Pass.  R.  Co.  213  Pa.  143,  2  L.R.A. 
(N.S.)  1191,  62  Atl.  564;  McDade  v.  Phila- 
delphia Rapid  Transit  Co.  216  Pa.  105,  64 
Atl.  327;  SUte  use  of  Miller  v.  Western 
Maryland  R.  Co.  105  Md.  30,  66  Atl.  636; 
Little  Rock  ft  Ft.  S.  R.  Go.  v.  Miles,  40  Ark. 
208,  48  Am.  Rep.  10;  Cleveland,  C.  C.  ft  St 
L.  R  Co.  V.  Moneyhun,  146  Ind.  147,  34 
L.RA.  141,  44  N.  E.  1106;  Worthington  v. 
Central  Vermont  R.  Co.  64  Vt  107, 15  L.R.A. 
326,  23  Atl.  590;  Goodwin  v.  Boston  ft  M. 
R  Co.  84  Me.  203,  24  Atl.  816. 

These  quotations  indicate  the  trend  of 
such  cases  and  the  distinction  therein  recog- 
nized between  such  a  situation  as  the  one 
in  hand  and  those  dealt  with  in  the  cases 
mainly  referred  to  cm  behalf  of  appellant: 

"When  a  passenger  rides  on  the  side  steps, 
with  the  knowledge  and  consent  of  the  con- 
ductor and  from  necessity,  from  the  want 
of  room  to  sit  or  stand  inside  the  car,  he  is 
entitled  to  the  same  d^ree  of  diligence  as 
other  passengers  to  protect  him  from  known 
and  avoidable  dangers.  But  a  passenger 
who  rides  on  a  side  step  when  it  is  reason- 
ably practicable  for  him  to  sit  or  stand  in- 
side the  car  takes  upon  himself  the  risk  of 
his  position  from  any  cause."  Woodroffe  v. 
Roxborough,  C.  H.  ft  N.  R.  Co.  supra. 

"For  an  injury  received  by  a  passenger  on 
a  steam  railroad  by  reason  of  a  collision  or 
derailment  while  standing  upon  the  plat- 
form, in  violation  of  the  Imown  rules  of  the 
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company,  there  being  vacant  seats  in  the 
car,  there  can  be  no  recovery  against  the 
railroad  company."  Cincinnati,  'L.  &  A. 
Electric  Street  K.  Co.  v.  Ijohe,  supra. 

"The  injury  he  received  .  .  .  was  the 
direct  consequence  of  hia  position,  and  would 
not  have  been  received  had  he  been  inside. 
Whether  he  would  have  received  some  other 
injury,  equal  or  greater,  is  conjectural  and 
irrelevant.  If  he  is  to  recover  at  all  It 
must  be  for  injuries  received,  not  for 
what  he  might  have  received  under  different 
circumstances.  .  .  .  What  the  passen- 
ger took  upon  himself  was  the  risk  of  hit 
position  from  any  cause."  Thane  v.  Scran- 
ton  Traction  Co.  supra. 

"There  is  but  one  reasonable  inference  to 
be  deduced  from  the  facts  relative  to  the 
acts  of  appellee's  ward,  .  .  .  and  that 
is  to  the  effect  that  his  own  n^Iigence  con- 
tributed to  said  injuries.  .  .  .  While  it 
is  true  that  it  was  a  duty  incumbent  upon 
the  railroad  company  to  furnish  a  seat  with- 
in its  car  for  each  passenger  taken  aboard 
of  its  train,  and  not  merely  standing  room 
in  the  isle  of  the  car,  the  mere  fact,  however, 
that  he  was  compelled  to  accept  standing 
room,  would  not  justify  him  to  voluntarily 
leave  a  place  of  safety  and  go  to  one  of 
peril."  Cleveland,  C.  0.  &  St.  L.  B.  Co. 
v.  Moneyhun,  supra. 

Whether  the  principle  thus  declared  neces- 
sarily rules  this  case,  we  do  not  need  to 
'and  do  not  decide.  The  trial  court  adopted 
the  view  most  favorable  to  appellant,  to 
wit:  That  there  was  room  in  the  conceded 
facts  for  conflicting  reasonable  inferences; 
that,  under  all  the  circumstances, — partic- 
ularly that  it  was  in  the  nighttime ;  that  a 
severe  rain  storm  was  either  in  progress  or 
had  very  recently  occurred;  that  the  train 
was  running  very  fast ;  and  that  no  ont;  ■■ 
inside  the  car  was  killed, — it  could  not  be 
held,  as  matter  of  law,  that  the  deceased 
was  not  guilty  of  want  of  ordinary  care, 
contributing  to  his  death.  We  concur  in 
that  view.  The  decision  of  the  trial  court 
on  the  question  of  fact,  under  a  familiar 
rule,  cannot  be  disturbed  unless  contrary  to 
the  clear  preponderance  of  the  evidence.  It 
is  considered  that  the  question  in  that  re- 
gard must  be  answered  in  respondent's  favor. 

The  judgment  is  affirmed. 


MASSACHUSETTS   SVPREHE!  JUDI- 
CIAL COURT. 

EDWARD  T.  REYNOLDS  et  al. 

V. 

GEORGE  H.  E.  DAVIS  et  al.,  Appts. 

(198  Mass.  294,  84  N.  E.  467.) 

Strike  —  llleffal  combination. 

1.  A  combination  of  employees  to  com- 
17L.R.A.(N.S.) 


pel  the  employer  to  permit  representatives 
of  a  union  to  adjust  all  differences  between 
employer  and  employees,  and  to  enforce 
compliance  with  the  dedsioa  hr  a  strike  oa 
the  part  of  all,  is  illegal. 
Same  —  strike  benefits  —  unfair  list. 

2.  Members  of  a  labor  union  may  be  en- 
joined from  combining  together  to  further 
a  strike  for  an  illegal  purpose  and  from 
doing  any  acts  whatever,  peaceful  or  other- 
wise, in  furtherance  thereof,  including  the 
payment  of  strike  benefits  or  putting  their 
employers  on  the  unfair  list. 
Injanctlon  —  partlos  —  labor  union. 

3.  Unincorporated  labor  unions  are  not 
proper  parties  to  a  suit  to  enjoib  a  strike 
by  their  members. 

Same  —  i^resentatlTe  defendants. 

4.  Members  of  an  oninoorporated  labor 
union  who  are  too  numerous  to  be  made  in- 
dividually parties  to  a  suit  to  enjoin  a 
strike  may  be  brought  before  the  court  by 
joining  as  parties  defendant  persons  who 
are  and  who  are  alleged  to  be  proper  repre- 
sentatives oi  the  class,  describing  it^  to 
which  the  members  beltrng. 

(Enowlton,  Ch.  J.,  diasenta.) 

(April  2,  1908.) 

Caae  JIToto.  —  Controverov  over  "open" 
or  "doaed"  shop  as  jusUfioaUon  for 
means  employed  to  aid  atrtke. 

It  is  not  intended  in  this  note  to  consider 
the  question  of  the  legality  of  "strikes," 
whether  that  torm  be  used  to  denote  simply 
the  concerted  ceasing  of  labor  by  a  body  of 
employees  or  to  denote  a  combined  effort  on 
the  part  of  employees  to  prevent  an  employ- 
er from  conducting  his  business  until  he  com- 
plies with  certain  demands  upon  him  by  his 
employees;  neither  is  it  intended  to  con- 
sider the  question  as  to  whether  the  concert- 
ed ceasing  of  labor  by  a  body  of  employees 
is  such  an  interference  with  the  business  or 
other  property  rights  of  an  employer  as  to 
require  the  act  to  be  justified  by  showing 
that  it  was  to  effectuate  some  lawful  pur- 
pose or  to  gain  a  lawful  object,  except  as  it 
may  be  involved  in  the  question  here  under 
consideration;  viz.,  whether  an  attempt  by 
an  employer  to  establish  an  "open  shop,"  or 
an  attempt  by  the  employees  to  establish  a 
'closed  shop,"  is  a  lawful  object  and  there- 
fore justifies  the  use  of  diff'erent  means  by 
the  employees  and  their  sympathizers  to 
bring  to  a  successful  conclusion  an  inaugu- 
rated strike.  The  question  necessarily  as- 
sumes that  the  means  used  would  be  unlaw- 
ful unless  used  to  g:ain  a  lawful  object,  but, 
if  so  used,  would  be  lawful.  At  the  threshold 
of  the  discussion  one  is  met  with  much  diffi- 
culty in  determining  what  cases  come  within 
its  scope,  as  the  term  "open  shop"  has  no 
well-defined,  certain  meaning.  Generally 
it  may  be  said  to  denote  tlie  operation  of  a 
manufacturing  or  other  business  by  the 
owners  without  an  agreement  or  under- 
standing with  labor  unions  of  which  its  em- 
ployees are  members  as  to  the  manner  in 
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APPEAL  hj  defendants  from  a  decree  of 
the  Superior  Court  for  Essex  Coanly 
eojoining  defendants  from  interfering  wiUi 
complainant^  business.  Modified. 
Tiie  facta  are  stated  In  tlw  opinions. 
Ur.  FredericdE  W.  Manalleld,  for  ap- 
pelluita: 

Tradea  ludons  and  workmen  have  the 
right  to  striksi  and  it  is  immaterial  whether 
the  strike  is  ordered  or  not, 

Pickett  Y.  Walsh,  192  Mass.  672,  6  L.R.A. 
(N.S.)  1067,  116  Am.  St.  Bep.  272,  78  N. 
E.  763;  Arthur  v.  Oakes,  26  LJLA.  414,  4 
Inters.  Com.  Bep.  744,  11  C.  a  A.  200,  24 
U.  8.  App.  239,  63  Fed.  SIO;  liCmgshore 
Printing  Co.  t.  Howell,  26  Or.  627, 88  UBA. 
404,  46  Am.  Si.  Be^  640,  38  Pae.  647. 

II  a  union  man  does  not  care  to  woric,  in 

wUch  the  bneineas  shall  be  conducted,  the 
persons  to  be  employed,  the  terms  of  em> 
ployment,  or  the  mode  of  adjusting  diffi- 
eulties  and  grierances  which  may  arise  be- 
tween employer  and  employee.  It  is  in  this 
sense  that  the  term  will  be  used  in  this  note, 
and  only  such  cases  as  involve  the  defense 
of  the  "open  shop,"  as  thus  defined,  whether 
that  term  be  used  or  not,  as  a  justification 
of  the  means  used  by  a  labor  union  to  aid 
a  strike,  will  be  included  herein. 

In  Retholds  t.  Davis,  the  difficulty  be- 
tween employer  and  employee  was  one  in- 
volving the  "open  shop,"  although  the  ex- 
act grounds  upon  whidi  this  assumption  is 
based  are  not  entirely  clear,  as  the  difficulty 
was  brought  about  by  the  employer  posting 
certain  open-shop  rules,  to  be  thereafter  en- 
forced as  between  himself  and  bis  employ- 
ees, tbe  most  important  of  which  was  No.  6, 
— ^to  the  effect  that  grievances  would  there- 
after be  settled  between  himself  and  the 
canplt^ees  involved.  While  these  rules  were 
not  in  accord  with  the  rules  of  tbe  labor 
onions  of  which  the  employees  involved  were 
members,  yet  the  strike  seems  to  have  been 
caused  by  the  insistence  upon  the  part  ot 
the  employer  that  tbe  rules  posted,  includ- 
io^  the  one  providing  in  substance  that 
gnerances  should  thereafter  be  settled  be- 
tween the  employer  and  the  employee  in- 
volved, should  thereafter  be  enforced,  rather 
than  a  demand  upon  the  part  of  either  a 
labor  union  or  the  employees  that  the  rules 
of  the  labor  union  relating  to  grievances  or 
other  matters  should  apply  oetween  em- 
{doyer  and  employee.  It  would  seem  there- 
fore that  what  the  court  really  held  was 
that  the  employer  might  require  his  employ- 
ees to  consent  that  all  grievances  between 
them  should  be  decided  by  the  parties  in> 
volved,  and  this  requirement  or  insistence 
upon  the  part  of  the  employer  would  not 
justify  the  employees  in  inaugurating  a 
strike  or  resorting  to  peaceable  means  to 
bring  it  to  a  successful  termination.  Doubt 
is  thrown  upon  the  intention  of  the  court  to 
BO  hold,  however,  by  an  express  disclaimer 
of  an  iDteotion  to  decide  that  a  labor  union 
cannot  combine  to  support  a  committee  to 
take  up  individual  grievances  in  belmlf  of 
17LJSA.(N.S.) 


a  shop  with  ncmunlon  men,  he  has  a  right 
to  leave,  and  so  have  his  fellow  workmen, 
either  singly  or  in  a  body. 

Plant  T.  Woods,  176  Mass.  402,  61  L-ZLA. 
339,  79  Am.  St  Bep.  330,  67  N.  E.  1011; 
Arthur  v.  Oakes  and  Longshore  Printing  Co. 
V.  Howell,  supra;  I^ons  v.  Willdas,  66  L. 
J.  Ch.  N.  S.  601;  Carew  v.  Butherford,  106 
Mass.  1,  8  Am.  Bep.  287;  Com.  v.  Hunt,  4 
Met.  121,  86  Am.  Dee.  346;  Walker  v. 
Cronin,  107  Mass.  666. 

Employees  have  a  right  to  use  all  peace- 
ful and  lawful  means  to  persuade  workmen 
to  leave  thdr  employment. 

Plant  V.  Woods,  supra;  Bowen  T.  Mathe- 
son,  14  Allen,  499;  Mflgnl  8.  S.  Co.  v.  Mc- 
Gregor [1892]  A.  C.  26;  Bitgeta  v.  Evarts, 
17  N.  Y.  Supp.  264;  Johnsttm  Harvester  Co. 

several  members,  the  court  limiting  its  pres- 
ent decision  to  the  point  that  it  is  illegal 
for  a  labor  union  to  combine  and  insist  that 
grievances  between  an  individual  member  of 
a  union  and  his  employer  which  are  not  com- 
mon to  the  union  members  as  a  class  shall 
be  decided  by  the  employees.  If  the  strike 
was  occasioned  the  employees  insisting 
that  thereafter  all  grievances  of  every  char- 
acter should  be  submitted  to  a  committee, 
the  decision  of  the  court  would  be  clear. 
The  difficulty  is  ih&t  the  strike  was  appar- 
ently occasioned,  as  already  stated,  by  the 
employer  insisting  that  thereafter  all  griev- 
ances should  be  decided  between  the  parties 
immediately  involv^L  Tha  decision  there- 
fore seems  to  be  inconsistent,  as  it  would 
appear  that  the  strike  was  inaugurated  by 
the  employees  because  of  their  objection  to 
the  promulgation  of  a  rule  that  the  court 
apparently  recognises  would  be  a  sufficient 
justification  for  any  peaceable  action  by  the 
emp}oyee.  It  will  be  noted  that  in  this  case 
the  injunction  was  issaed  by  the  court  to 
restrain  the  exercise  of  any  means  what- 
ever,  peaceable  or  otherwise,  by  the  employ- 
ees, to  bring  to  a  successful  issue  the  strike 
inaugurated  by  them,  the  court  going  so  far 
as  to  restrain  the  payment  by  the  employees 
of  a  strike  benefit  fund  which  had  been 
accumulated  by  them  to  use  in  the  event  of 
a  strike.  In  these  respects  the  case  goes 
farther  to  restrict  individual  liberty  than 
any  other  reported  case  involving  industrial 
disputes  since  the  decision  of  Jenkins,  J.,  in 
Farmers'  Loan  &  T.  Co.  v.  Northern  P.  B. 
Co.  15  L.RA.  414,  note,  4  Inters.  Com.  Bep. 
744,  note,  60  Fed.  803,  which  raised  a  storm 
of  protest,  both  in  this  country  and  Eng- 
land, and  which  was  reverRed  in  the  cir- 
cuit court  of  appeals.  25  L.R.A.  414,  4  In- 
ters. Com.  Rep.  744,  11  C.  C.  A.  209,  24  U. 
S.  App.  239,  63  Fed.  310. 

In  Reynolds  v.  Davis,  the  decision  is  ap- 
parently based  upon  the  former  decision  of 
the  Massachusetts  court  in  Pickett  t.  Walsh, 
192  Mass.  572.  6  L.RA.(N.S.)  1067,  116  Am. 
St.  Rep.  272,  78  N.  E.  763.  These  two  cases 
represent  two  distinct  proponittons,  and  so 
clearly  illustrate  a  proposition  recognized 
in  many  cases,  but  no<b,fil»/o'«y^'i#feglL*e 
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V.  Meinhardt,  S  Abb.  N.  C.  393,  ASirmed  in 
24  Hun,  489;  Keg.  t.  Shephenl.  11  Cox  0.  C. 
325. 

Picketing,  when  conducted  in  an  orderly 
and  peaceable  manner,  is  lawful. 

Lyons  v.  Wilkins,  supra;  High,  Inj, 
S  1415c;  Eddy,  Combinations,  §  637. 

To  entitle  the  complainants  to  relief  by 
injunction  against  unlawful  interference 
with  their  businesses,  whether  it  be  in  the 
form  of  picketing,  boycotting,  or  otherwise, 
positive  and  substantial  injury  must  be 
shown. 

Longshore  Printing  Co.  t.  Howell  and 
Johnston  Harvester  Co.  t.  Heinhardt,  supra; 
Sweeny  v.  Torrenee,  11  Pa.  Co.  Gt.  497. 

Mfflsrs.  J.  J.  Feely  and  Boger  Clapp, 
for  appellees: 

The  master's  report  discloses  a  combina- 
tion and  conspiracy,  and  the  in  junction  was 
properly  issued. 

Sherry  v.  Perkins,  147  Mass.  212,  9  Am. 


St.  Rep.  689.  17  N.  E.  307;  Vegelahn  v. 
Guntner,  167  Mass.  92,  35  L.R.A.  722,  57 
Am.  St.  Rep.  443,  44  N.  E.  1077. 

The  strike,  intended  to  create  a  "closed" 
instead  of  an  "open"  shop,  was  ill^al. 

Berry  v.  Donovan,  188  Mass.  363,  S  L.R.A. 
(N-S.)  89»,  108  Am.  St.  Rep.  499,  74  N.  E. 
COS;  Plant  t.  Woods,  176  Mass.  492,  51 
L.R.A.  339,  79  Am.  St.  Rep.  330,  57  N.  E. 
1011;  Pickett  V.  Walsh,  192  Mass.  673,  6 
L.R.A.(K.S.)  1067,  116  Am.  St.  Rep.  272. 
78  N.  E.  753;  Lucke  t.  Clothing  Cutters  &  T. 
Assembly  No.  7607.  K.  L.  77  Md.  396,  19 
LJLA.  408,  39  Am.  St.  Rep.  421,  26  Atl. 
606;  Erdman  t.  Mitchell,  207  Pa.  79,  63 
LJLA.  S34,  99  Am.  St.  Rep.  783,  6ft  Atl. 
327;  Marten  t.  White,  186  Mass.  266,  64 
LJtJk.  260,  102  Am.  St  Rep.  341,  69  N.  E. 
1085;  Boutwell  v.  Marr,  71  Vt.  I,  43  L.R.A. 
803,  76  Am.  St.  Rep.  746,  42  Atl.  607. 

The  strike,  being  for  the  purpose  of  for- 
cing the  employers  to  submit  their  grier- 


that  it  is  believed  that  a  comparison  of  the 
two  cases  will  be  of  value  in  emphasizing 
the  point.  The  first  question  presented  to 
a  court  when  an  injunction  is  sought  to  re- 
strain some  action  of  a  labbr  union  or  its 
employees,  or  both,  is  whether  or  not  there 
is  any  unlawful  interference  with  the  busi- 
ness of  another.  Secondly,  if  there  is  an  un- 
lawful interference,  does  the  object  sought 
justify  the  interference?  It  is  in  this  re- 
spect that  Retnoidb  v.  Datib  differs  from 
I^ckett  V.  Walsh.  In  the  Rbxkold  Case, 
unless  the  doctrine  enunciated  by  Jenkins, 
J.,  in  the  case  already  mentioned,  be  again 
asserted,  the  employer  had  no  ground  upon 
wluch  to  base  his  claim  for  an  injunction  be- 
cause of  any  interference  bj  his  employees 
or  the  other  defendants,  ofScers  of  the  union 
with  which  they  were  affiliated,  with  his 
business  or  the  manner  of  conducting  the 
same,  so  far  as  the  opinion  shows.  Upon 
the  employer  prescribing  certain  rules  un- 
der which  his  employees  were  to  labor,  and 
which  were  unsatisfactory  to  them,  the  em- 
ployees exercised  a  right  that  no  court  oth- 
er than  in  the  case  mentioned,  wherein  Jen- 
kins, J.,  handed  down  his  decision,  has  de- 
nied, and,  by  concerted  action,  ceased  to 
labor  further  for  their  employer.  This  ac- 
tion was  characterized  by  the  court  as  un- 
lawful; at  least,  to  the  extent  that  the  ex- 
erdse  of  even  peaceable  means  or  the  use 
by  the  employees  of  a  strike  fund  accumu- 
lated by  them  for  their  support  while  they 
were  idle  was  restrained  because  used  to 
effectuate  an  unlawful  object.  Pickett  v. 
Walsh  presents  an  entirely  different  state 
of  facts  and  involves  an  entirely  different 
principle.  In  that  case  the  action  for 
injunction  was  not  by  the  employer,  but  was 
by  certain  laborers  whose  business  and  right 
to  earn  a  livelihood  were  being  interfered 
with  by  the  action  of  certain  labor  unions 
causing  their  discharge  by  whomsoever  em- 
ployed, by  threatening  the  employers  with 
pecuniary  injury  and  damage  unless  the  de- 
17  LJl.A.(N.S.) 


mand  for  the  discharge  of  complainants  was 
complied  with.  Here  were  presented  all  the 
elements  of  a  wrongful  conspiracy.  Here 
there  was  active  interference  with  the  prop- 
erty rights  and  business  of  another  which 
would  require  some  justification  upon  the 
part  of  those  guilty  of  the  interference. 
The  court  held,  not  that  the  object  sought 
to  be  accomplished  was  unlawful,  but  that 
the  means  used,  even  if  it  were  to  gain  a 
lawful  object,  were  unlawful.  (It  is  not  the 
purpose  of  this  note  to  discuss  that  ques- 
tion; it  will  be  found  discussed  in  a  note  to 
that  ease  in  6  LJLA.<N.S.)  1067,  and  in  a 
note  to  Purvis T.  Local)  Ko.  600,  U.  B.  C.  ft 
J.  12  L.RJi.[N.8.]  642.  Pickett  v.  Walsh, 
therefore,  presented  a  case  of  the  actual 
wrongful  interference  by  a  combination  of 
men  with  the  rights  of  another, — an  element 
not  present  in  Retnou^b  v.  Da\ib. 

The  question  as  to  just  what  extent  em* 
ployees  or  labor  unions  with  which  they 
are  affiliated  may  require  an  employer  to 
submit  to  their  dictation  in  the  operation 
of  hb  business  is  one  as  to  which  the  courts 
are  ver;^  much  in  conflict,  and  this  conflict 
is  occasioned  in  part  by  the  different  views 
as  to  the  lawfulness  of  the  different  means 
used  by  the  employees  to  bring  to  a  suc- 
cessful termination  a  strike  already  inau- 
gurated, or  by  confusing  cases  wherein  the 
action  of  a  labor  union  or  employees  in  re- 
fusing to  labor  with  nonunion  laborera  is 
attacked  by  the  employer,  and  those  where 
it  is  attacked  by  nonunion  laborers  whose 
discharge  has  been  procured  by  the  threat 
of  the  union  employees  to  cease  to  labor 
with  them.  Where  the  action  is  by  the  em- 
ployer, the  conduct  of  the  union  members 
presents  no  such  interference  with  his  busi- 
ness as  to  entitle  him  to  any  relief,  while 
in  an  action  by  a  discharged  nonunion  em- 
ployee, there  is  unquestionably  present  the 
element  of  interference  with  his  business 
which  would  be  unlawful  unless  justified 
on  the  ground  of  competition.  The  dedisitHi 
Digitized  by  L^OOg  IC 


1908. 


REYNOLDS  v.  DAVIS. 


185 


■noes  for  Bettlement  to  employees,  was  il- 
legal. 

Miles  Schmidt,  188  Mass.  339,  47  N.  E. 
115 J  Rowe  T.  Williams,  97  Mass.  163; 
Strong  r.  Strong,  9  Cush.  573;  Rand  v. 
Redington.  13  N.  H.  72,  38  Am.  Dec.  475; 
Woodworth  McGovem,  52  Vt.  318;  Brown 
T.  Leavitt,  26  Me.  261 ;  Conrad  v.  Massasoit 
Ina.  Co.  4  Allen,  20;  Noyea  v.  Gould,  57  N. 
H.  20;  State  ex  rel.  Kennedy  v.  Union 
Merchants*  Exchange,  2  Mo.  App.  96. 

Ijorln^,  J.,  delivered  the  opinion  of  the 
eourt: 

This  is  a  bill  brought  apparently  by  the 
members  of  S  firms  and  36  individuals,  and 
purports  to  be  brought  against  7  unincor- 
porated associations  (a  building  trades 
council  and  six  local  trade  unions)  and  28 
individuals.  The  relief  sought  is  an  injunc- 
ticm  restraining  the  defendants  from  inter- 
fering with  the  business  respectively  car* 

of  the  court  in  an  action  by  the  employer 
would  therefore  not  Ordinarily  be  an  author- 
ity in  a  case  vbere  the  action  was  by  tho 
employee,  neither  would  a  decision  in  the 
latter  case  ordinarily  be  an  authority  in 
the  former.  This  proposition  is,  of  course, 
based  on  the  assumption  that  the  means 
used  by  employees  or  labor  unions  to  bring 
to  a  successful  termination  an  inaugurated 
strike  would  not  be  unlawful  if  the  object 
sought  is  a  lawful  object,  and  would  exclude 
the  question  where  the  means  used  were 
unlawful  without  reference  to  the  object 
sought  to  be  gained  thereby. 

The  right  of  employees  to  refuse  to  work 
with  nonunion  employees,  where  that  right 
is  attacked  by  the  employer,  is  sustained 
by  the  weight  of  authority,  applying  the 

Stnetml  doctrine  that  the  mere  ceasing  of 
bor  on  the  part  of  employees,  individu- 
ally or  in  a  body,  is  not  such  an  interference 
with  the  employer's  business  as  to  require 
the  employee  to  justify  his  action  by  show- 
ing that  the  same  was  to  effectuate  a  law- 
ful object  or  purpose.  Kational  Protective 
Arso.  v.  Gumming,  X70  N.  Y.  315,  58  L.R.A. 
135,  88  Am.  St.  Rep.  648,  63  N.  £.  369; 
Searie  Mfg.  Co.  v.  Terry,  56  Misc.  265,  1Q6 
N.  Y.  Supp.  438;  Atchison,  T.  ft  8.  F.  R. 
Co.  T.  Gee,  140  Fed.  153;  Everett  Waddey 
Co.  T.  Richmond  Typographical  Union  No. 
90,  105  Va.  188,  5  L.R.A.(N.S.)  792,  63  S. 
E.  273;  Jersey  Qty  Printing  Co.  t.  Caasidy, 
$3  N.  J.  Eq.  759,  53  Atl.  230. 

Where,  however,  there  has  been  some  ac- 
tive interference  with  the  property  rights 
or  business  of  another,  the  courts  may  pro- 
tect an  employer  against  such  interference, 
unless  the  object  sought  by  the  employee 
is  a  lawful  one.  In  which  event  it  will  jus- 
tify the  exercise  of  peaceable  means  to  ef- 
fectuate it.  As  to  whether  or  not  an  at- 
tempt to  gain  a  "closed  shop"  or  prevent 
the  establishment  of  an  "open  shop"  is  such 
an  object,  the  courts  differ.  The  questinu 
wn4  considered  by  the  court  in  Wabash  R. 
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ried  on  by  the  several  plaintiffs.  The  place 
of  business  of  each  and  all  the  plaintiffs  and 
defendants  is  in  the  city  of  Lynn. 

The  case  was  sent  to  a  master  and  came 
on  for  hearing  in  the  superior  court  on  the 
master's  report,  to  which  no  exceptions  had 
been  taken.  A  final  decree  was  entered,  di- 
recting that  the  bill  be  dismissed  as  to  three 
of  the  plaintiffs  named,  on  a  motion  to  that 
effect  made  by  them,  and  as  to  one  defend- 
ant, on  the  merits,  and  restraining  the  re- 
maining defendants  in  certain  particulars 
therein  set  forth.  From  this  decree  the  de- 
fendants who  were  enjoined  took  an  appeal 
which  is  now  before  us. 

The  principal  contention  of  the  defendants 
is  that,  on  the  facts  set  forth  in  the  master's 
report,  the  bill  should  have  been  dismissed. 

It  appears  from  tlie  master's  report  that 
prior  to  May  1,  1906,  "although  some  of 
them  [the  plaintiffs]  had  been  running  wiiat 
was  practically  an  'open  shop,'  yet  many  of 

Co.  T.  Hannahan,  121  Fed.  563,  wherein  an 
employer  (complainant)  sought  an  injunc- 
tion to  restrain  what  he  claimed  was  an  in* 
terference  with  his  business  by  his  employ- 
ees, who  had  gone  on  a  strike,  on  the  ground 
that  the  employees  and  the  labor  organiza- 
tions with  which  they  were  affiliated  had 
"unlawfully  and  maliciously  conspired,  com- 
bined, and  confederated  together  for  the 
purpose  of  forcing  your  orator  to  recognize 
said  organizations  as  representing  and  con- 
trolling said  employees  in  all  their  rela- 
tions with  your  orator,  and  compelling  its 
said  lines  of  railroad  within  tlte  Uniied 
States  to  become  and  be  operated  as  exclu- 
sively union  or  brotherhood  roads,  and  tliWs 
prevent  your  orator,  through  its  officers  and 
agents,  from  dealing  with  its  employees  in 
rrapect  to  any  difference  or  controversy  be- 
tween it  and  such  employees,  and  from  ad- 
justing any  such  difference  or  controversy 
directly  with  its  emplc^rees,  as  heretofore, 
and  compelling  your  orator  to  discharge  and 
discriminato  against  and  keep  out  of  its 
employ  all  persons  not  members  of  such  or- 
ganizations, and  retain  and  employ  in  its 
service  onl^  such  persons  as  are  members  of 
said  organizations."  It  seoued  to  be  recog^* 
nized  that  the  securing  merely  of  the  rec- 
ognition of  a  union  with  which  the  employ- 
ees were  afliliated  would  not  be  a  lawful 
object,  justifying  interference  with  another's 
business,  but  the  court  held  that  there  was 
a  dissatisfaction  on  the  part  of  the  em- 
ployees, both  as  to  their  wages  and  the 
manner  of  their  service,  including  the  right 
to  have  individual  grievances  redressed  by 
a  committee  rather  than  by  the  individuals 
immediately  concerned,  and  accordingly  dis- 
solved the  mjunction  against  the  employees 
and  the  unions  with  which  they  were  ainii- 
ated,  which  had  been  granted  on  the  of 
parte  application  of  the  employer.  In  con- 
sidering the  rights  of  the  employee,  the 
court  said:  "It  is  the  privilege  and  right 
of  employees  to  Impose  any  conditious  iipon 
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the  complainants  had  at  least  some  sort  of 
verbal  understanding,  if  not  an  actual 
agreement  with  the  Various  unions  respect- 
ing hours,  wages,  apprentices,  and  the  em- 
ployment of  nonunion  help,  which  would  ex- 
pire on  that  date." 

At  some  time  not  fixed  by  the  master  the 
plaintiffs  (with  the  exception  of  Keyes, 
Eastman,  and  Swan),  acting  with  others, 
aiKned  and  issued  the  following  advertise- 
ment, which  was  headed,  "Lynn  Open 
Sfao^:" 

Tlie  following  flniis  propose  in  the  future 
to  do  a  free  and  nnrratricted  business  un- 
der the  following  open-shop  rules,  which  will 
enable  us  to  pay  our  employees  according  to 
their  merits,  and  insure  to  the  public  a  fair 

their  service  deemed  wise  or  prudent  by 
them,  and  to  demand  such  compensation 
therefor  as  they  deem  reasonable;  and,  on 
failure  to  secure  the  concessions  insisted  up- 
on by  them,  to  retire  from  the  service  of 
the  employer.  It  is  shown  by  the  proof 
that  no  spikes  can  lawfully  occur  by  em- 
ployees who  are  members  of  either  of  the 
brotherhoods  in  question  without  the  sanc- 
tion of  the  grand  master  and  general  griev- 
ance committees  of  tlie  order.  To  enjoin 
them,  therefore,  from  ordering  or  otherwise 
causing  a  strike,  is,  in  substance  and  effect, 
an  injunction  against  resort  to  a  strike  by 
employees  who  may  be  members  of  the  or- 
ders for  the  redress  of  asserted  grievances. 
This,  under  well-settled  law,  cannot  be 
done.**  Aa  to  the  redress  of  grievances,  the 
court  said:  "If  it  had  been  insisted  upon 
by  the  defendants,  the  question  of  the  right 
of  the  employee  or  body  of  employees  to 
appear,  by  agent  or  committee,  before  their 
employer,  for  the  assertion  of  rights  or  re- 
dress of  wrongs,  being  a  matter  more  of 
business  policy  than  anything  else,  could 
not,  in  and  of  itself,  be  the  basis  of  a  charge 
of  malicious  conspiracy." 

In  Delaware,  L.  &  W.  R.  Co.  v.  Switch- 
men's Union,  158  Fed.  541,  the  court  denied 
the  petition  by  an  employer  of  labor  for 
an  injunction  to  restrain  a  strike  by  em- 
ployees, which  was  in  violation  of  a  con- 
tract entered  into  by  them,  and  which  was 
for  the  purpose  of  compelling^  the  inaugura- 
tion of  the  closed  shop.  The  injunction  was, 
however,  not  denied  on  the  theory  that  the 
closed  shop  was  a  lawful  object,  but  rather 
on  the  theory,  already  stated,  that  the  con- 
certed ceasing  of  labor  of  employees  was 
not  such  an  interference  with  the  business 
or  property  rights  of  their  employer  as  to 
justify  the  court  in  inquiring  into  the  mo- 
tives actuating  the  employees  in  a  petition 
for  an  injun^ion,  it  not  appearing  that 
the  third  parties,  being  officers  of  the  union 
of  which  the  employees  were  membera,  were 
inciting  the  threatened  strike.  The  court 
held  that,  whenever  a  conspiracy  was  al- 
lefred,  it  must  be  shown  that  it  is  the  in- 
tention of  the  conspirators,  acting  togetlier, 
to  innict  a  wrong  upon  the  complainant; 
17  L.RJi.{N.S.) 


and  honest  return,  for  their  money,  which 
cannot  be  done  under  the  closed  shop. 

Open-Shop  Rules. 

1.  There  shall  be  no  discrimination  for  or 
against  any  workmen  on  account  of  mem- 
bership or  nonmembership  in  any  organiza- 
tion. 

2.  There  shall  be  no  restriction  as  to  the 
number  of  apprentices  to  be  employed  when 
of  proper  age,  or  as  to  the  nature  of  the 
work  which  workmen  of  any  class  shall  dOb 

3.  That  eight  (8)  hours  shall  cfautituta  a 
day's  work. 

4.  Overtime  shall  not  be  permitted  except 
when  absolutely  necessary,  and  under  no  cir- 
cumstances to  be  continued,  all  overtime  to 

and  said  that,  in  such  a  case,  the  court 
would,  by  its  injunction,  interfere.  Here 
it  appeared  that  the  employees,  upon  their 
individual  responsibility,  desired  to  break 
their  contract  with  their  employer  and  quit 
their  employment.  In  such  case  the  court 
said  that  equity  would  not  interfere,  wlieth- 
er  the  object  be  to  secure  redress  for  al- 
leged grievances  or  for  any  other  reason. 
On  this  subject  the  court  said:  "The  only 
justification  for  the  preliminary  injunction 
is  the  allegation  that  the  defendants  incited 
or  coerced  the  members  of  the  union  em- 
ployed by  complainant  to  violate  their  con- 
tract and  incited  them  to  atc^  work  in  a 
body.  The  rule  is  conceded  by  counsel  for 
complainant  that  the  switchmen  can  strike 
singly  or  collectively  as  the  result  of  their 
individual  action,  though  such  action  may 
have  been  induced  by  co-operation  and  liiw- 
ful  persiiasion.  The  law  does  not  prohibit 
workmen  from  holding  conferences  and  dis- 
cussing their  grievances,  with  the  object 
and  purpose  of  striking  m  ceasing  work  at 
a  preconcerted  time,  and  it  is  only  when 
such  action  by  employees  is  accompanied 
bj  acts  of  violence,  threats,  undue  persua- 
sion, or  intimidation,  or  such  wrongful 
method  as  will  irreparably  injure  the  ag- 
grieved party  that  resort  may  be  bad  to  a 
court  of  equity  for  redress.  The  workmen 
are  not  forbidden  by  law  from  seeking,  tak- 
ing, or  following  the  advice  of  the  officers  of 
their  union  or  labor  organiiation." 

In  Longshore  Printing  Co.  v.  Howell,  26 
Or.  627,  28  L.R.A.  464,  46  Am.  St.  Rep.  640, 
38  Pac.  547,  it  was  held  that  an  attempt  by 
employees  to  compel  an  employer  to  sub- 
mit to  the  laws,  rules,  and  regulations  of 
a  labor  union  was  not  contrary  to  public 
policy.  This  case  recognizes  the  right  of 
employees,  by  concerted  action,  to  cenae 
their  labors  for  their  employer.  On  this 
subject,  the  court  said:  "Conspiracy,  at 
common  law,  was  a  combination  between 
two  or  more  persons  to  do  an  unlawful  thing 
or  to  do  a  lawful  thing  by  unlawful  meanit. 
Where  not  under  special  contract  for  a  deli- 
nite  time,  a  simultaneous  severance  of  the 
relations  between  employer  and  employees, 
at  the  instance  of  the  employees,  and  where 
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to  paid  for  M  regular  tfane.  Sandays  and 
kgal  IiolidayB,  or  the  days  on  which  the 
same  are  celebrated,  are  to  be  paid  for  aa 
double  time. 

6.  GrievanccR  arising  among  the  workmen 
will  be  settled  in  conference  between  the  em- 
ployer and  the  workmen  already  involved. 

This  advertisement  was  signed  by  20  mas- 
ter carpenters  and  builders,  8  master  paint- 
en  and  paper  hangers,  1  macbiniat  and  mill- 
wright, 6  plumbers,  steam  fitters,  and  tin- 
■nutha,  4  atairbuiiders  and  dealers  in  build- 
ing supplies,  1  dealer  in  lumber  and  "build- 
ers' finish,"  and  3  carrying  on  the  business 
of  "gas  and  electrical  construction." 

The  six  trade  unions  named  as  defendants 
are  unions  of  (J)  carpenters,  (2)  lathers, 

there  was  no  preconcerted  action  of  such 
employees,  was  never  considered  unlawful. 
Coming  to  the  means  employed,  it  is  not 
unlawful  for  several  or  many  employees  to 
agree  between  themselves  to  quit  their  em- 
ployer.   Ab  we  have  seen,  at  one  time  it 
was  held  to  be  an  unlawful  conspiracy  for 
laborers  to  combine  for  the  purpose  of  quit- 
ting simultaneously,  with  the  ultimate  pur- 
pose of  raising  their  wages,  or  inducing 
their  employer  to  conAne  his  employment 
to  certain  kinds  of  labor  or  the  like;  but 
this  is  not  now  the  law,  the  principle  under- 
lying which  having  long  since  been  discard- 
as  inconsistent  with  liberty  and  the  spirit 
of  our  free  institutions.    After  workmen 
have  thus  combined,  it  is  still  not  unlawful 
for  them,  \^  the  use  of  fair  means,  to 
oommunJcate  the  reasons  for  their  design, 
end  to  signify  their  intention  of  quitting 
to  tiieir  empl<^er.   .   .   .   Within  these 
limits,  a  perfectly  legitimate  strike  may  be 
inaugurated  and  maintained,  the  object  be- 
ing to  better  the  condition  of  workmen. 
Such  an  object  is  not  only  legitimate  and 
lawful,  but  is  just  and  praiseworthy." 

An  attempt  to  obtain  an  advance  in  wages, 
a  shrater  work  day,  and  to  require  the  em< 
pk^er  to  fnmlah  a  scale  of  pncee  to  be  paid 
to  pieceworkers,  was  held,  in  Karges  Fumi- 
tare  Co.  v.  Amalgamated  Woodworkers  Local 
Union.  No.  131.  165  Ind.  421,  2  L.R.A.(N.S.) 
788,  75  N.  E.  877,  to  be  a  lawful  object.  The 
doctrine  was  enunciated  that  employees 
under  no  contractual  restraint  may  lawfully 
combine  by  prearrangement  to  quit  their 
mployment  in  a  body  for  the  purpose  of 
wcuring  from  their  employer  an  advance  in 
wages,  shorter  hours,  or  any  other  legitimate 
benefit,  even  though  they  know  at  the  time 
that  such  action  will  be  attended  with  in- 
jury and  damage  to  the  business  of  their 
employer,  provided  the  strike  is  carried  on 
in  a  hiwful  manner, — that  is,  in  a  manner 
free  from  force,  intimidation,  and  false 
rciTOsentation. 

The  right  <tf  members  of  a  labor 
unicm,  by  means  of  threats  to  cease 
Itbor,  or  by  other  peaceable  means,  to 
secure  the  enforcement  of  the  reason-! 
sble  rules  of  the  union  with  which  they 
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(3)  painters,  decorators,  and  paper  hang- 
ers,  (4)  plumbers,  (5)  sheet  metal  workers, 
and  (6)  steam  fitters  and  helpers. 

On  May  1,  1906,  these  "Open-Shop  Rules" 
were  posted  by  the  plaintiffs  in  their  several 
shops,  and  thereupon  the  union  men  mem- 
bers of  the  unions  named  as  defendants  left 
work  with  "some"  exceptions;  in  these  in- 
stances the  union  men  "remained  at  work 
after  the  open-shop  rules  were  posted  and 
until  a  nonunion  man  was  put  at  work  on 
the  same  job  with  themselves,  when  they  im- 
mediately left.  In  one  or  two  cases  the 
union  men  returned  when  the  nonunion  men 
ceased  working.** 

Without  going  Into  details  it  is  manifest 
that  the  strike  here  in  question  was  a  strike 
against  the  open  diop,  as  the  plaintiffs  pro- 
are  affiliated,  relating  to  their  emplov- 
ment,  was  also  declared  in  J(;tton-Dekle 
Lumber  Co.  v.  Mather,  53  Fla.  969,  43  So. 
590.  On  this  subject  the  court  said:  "Before 
the  courts  can  punish  or  prevent  a  conspi- 
racy, either  the  act  conspired  or  the  mannor 
of  its  doing  must  be  unlawful.  Are  not  both 
alternatives  absent  in  the  ease  of  a  simple 
strike?  It  is  certainly  lawful  to  attempt, 
by  negotiation  or  other  peaceable,  Icfritimate 
ways,  to  get  higher  pay  for  one's  labor,  and, 
if  the  demand  is  not  met,  to  go  elsewhere 
with  one's  labor,  or  to  eit  idle,  if  needs  be, 
until  satisfactory  arrangements  are  made. 
Labor  unions,  in  and  of  themselves,  cannot 
be  said  to  be  unlawful,  and  yet  one  of  the 
{n-ime  objects  of  their  existence  is,  by  combi- 
nations of  the  supply,  to  regulate  the  de- 
mand. Some  of  the  cases,  particularly  the 
English  cases,  stress  the  motive  underlying 
the  strike,  and  apparently  hold  that,  if  the 
strike  is  to  better  the  condition  of  the  work- 
man, it  is  lawful;  but,  if  it  be  to  punish  the 
employer,  it  is  unlawful.  If  this  be  the 
correct  delimitation,  this  case  comes  up  to 
the  rule." 

In  SUte  T.  Stockfoid,  77  Conn.  227,  107 
Am.  St.  Bep.  28,  58  Atl.  769,  employees 
were  held  not  guilty  of  criminal  conspiracy 
for  threatening  to  strike  because  the 
employer  refused  to  enter  into  an  agreement 
with  the  labor  union  of  which  the  em- 
ployees were  members,  by  which  the  em- 
ployer was  to  submit  to  the  dictation  of 
the  union  to  a  certain  extent  as  to  the 
manner  of  conducting  his  business.  One  of 
the  clauses  of  the  agreement  referred  to 
the  adjustment  of  grievances  and  was  similar 
in  substance  to  the  one  involved 
in  Retmolds  v.  Davis.  It  was  alleijed  that 
the  defendants  maliciously  conspired  to  com- 
pel the  employers  to  sign  the  agreement,  but 
it  was  not  alleged  that  it  was  intended  di- 
rectly to  threaten  them  for  that  purpose, 
neither  did  it  appear  that  they  were  directly 
threatened;  but  it  was  alleged,  in  effect, 
that,  unless  the  agreement  was  signed,  the 
workmen  threatened  by  concerted  action  to 
leave  the  employment  of  their  employem. 
In  holding  such  a  strike  lawful,  the  court 
saidt  "Such  a  strike  may  be  laufful,  or  it 
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posed  to  carry  on  an  open  shop,  and  for  the 
closed  shop  as  it  had  previously  been  carried 
on  by  many  of  the  plaintiffs  and  by  the  de- 
fendants. 

It  is  settled  in  this  commonwealth  that 
the  legality  of  a  eombinatiun  not  to  work 
for  an  employer,  that  is  to  say,  of  a  strike, 
depends  (in  case  the  strikers  are  not  under 
contract  to  work  for  him)  upon  the  purpose 
for  which  the  combination  is  formed, — the 
purpose  for  which  the  employees  strike. 

We  have  excluded  all  cases  where  the  em- 
ployees are  under  contract  to  work  for  their 
employer,  because  it  is  now  settled  in  this 
commonwealth,  at  least,  that  competition 
and  similar  defenses  are  not  a  justification 
for  inducing  an  employee  or  other  person  to 
commit  a  breach  of  a  contract  and  thereby 

may  be  unlawful  and  criminal.  Whether  it 
is  lawful  or  not  depends  upon  its  object  and 
the  manner  in  which  it  ia  conducted.  A 
combination  to  cause  a  strike  for  the  pur- 
pose of  injuring  and  destroying  the  business 
and  property  of  another,  or  of  depriving  an- 
other of  his  liberty  or  property  without  just 
cause,  is  both  unlawful  and  criminal.  .  .  . 
Workmen  ma^  lawfully  combine  to  accom- 
plish their  withdrawal  in  a  body  from  the 
service  of  their  employers,  for  the  purpose 
of  obtaining  an  advance  in  wages,  a  reduc- 
tion of  the  hours  of  labor,  or  any  other  le- 
gitimate advantage,  even  though  they  may 
know  that  such  action  will  necessarily  cause 
injury  to  the  business  of  their  employers, 
provided  such  abandonment  of  work  is  not 
in  violation  of  any  continuing  contract,  and 
is  conducted  in  a  lawful  manner,  and  not 
under  such  circumstances  as  to  wantonly  or 
maliciously  inflict  injury  to  person  or  prop- 
erty." 

In  Johnston  Harvester  Co.  T.  Meinhardt, 
60  How.  Pr.  169,  and  Everett  Waddey  Co.  v. 
Richmond  Typographical  Union,  No.  90,  106 
Va.  188,  5  L.R.A.(N.S.)  792,  63  S.  E.  273, 
it  was  apparently  assumed  by  the  court  that 
a  strike  by  employees  to  compel  their  em- 
ployer to  submit,  in  certain  respects,  to  the 
dictation  of  their  union  in  the  manner  of 
their  emplojmient  and  the  hours  of  labor, 
etc.,  and  those  to  be  employed,  was  a  lawful 
object,  provided  the  means  used  to  effectu- 
ato  it  were  lawful.  In  each  case  the  court 
refused  an  injunction  restraining  the  use 
of  certain  means  that  are  not  important  to 
the  subject  now  under  consideration,  for  the 
purpose  of  bringing  to  a  successful  termina- 
tion the  strike  inaugurated  to  secure  t^e 
object  named. 

Tiie  right  of  employees  to  dictate  to  their 
employer  as  to  what  labor  should  be  em- 
ployed was  also  expressly  declared  hy  the 
court  in  Com,  v.  Hunt,  4  Met.  Ill,  38  Am. 
Dee.  340;  Davis  v.  United  Portable  Hoist- 
ing Kngineers,  28  App.  Div.  396,  61  N.  Y. 
Supp.  180. 

In  Barnes  v.  Chicago  Typographical  Union 
No.  10.  232  HI.  424,  14  L.R.A.{K.S.)  1018. 
83  N.  E.  940.  a  "closed  shop"  was  defined 
as  hning  one  from  which  all  employees  not 
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interfering  with  the  business  of  the  employ- 
er. Beekman  v.  Marsters,  105  Macs.  205, 
11  L.R.A.(N.S.)  201,  80  N.  E.  817.  From 
that  it  would  seem  to  follow  necessarily 
that,  in  case  of  persons  under  a  contract  to 
work,  a  strike  or  combination  not  to  work, 
in  violation  of  that  contract,  to  secure  some- 
thing not  due  to  them  under  that  contract, 
would  be  a  combination  interfering,  without 
justification,  with  the  employer's  business. 
See,  in  this  connection,  Aberthaw  Constr. 
Co.  T.  Cameron,  194  Mass.  208,  80  N.  E.  478. 

Instances  of  strikes  where  the  purpose 
Bought  to  be  obtained  by  the  strike  has  been 
heM  to  make  the  combination  not  to  work 
an  illegal  one  are  to  be  found  in  Carew  t. 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  287; 
Plant  V.  Woods,  176  Mass.  492,  61  L.R.A. 

belonging  to  a  certain  union  were  ^eluded, 
while  one  in  which  the  employer  has  the 
right  of  employing  whom  he  pleases  is  de- 
nominated an  "open  shop;"  and  an  attempt- 
by  a  labor  union  to  secure  a  closed  shop  by- 
resorting  to  difl'erent  means  to  bring  to  a 
successful  termination  a  strike  inaugurated 
for  that  purpose  was  restrained,  not,  how- 
ever, on  the  theory  that  the  strike,  in  the 
first  instance,  was  unlawful,  but  rather  on 
the  theory  that  the  object  was  nnlawfuU 
because  the  defendants  were  not  in  competi- 
tion with  either  the  complainant  or  his  em- 
ployees, as,  prior  to  the  time  of  the  planting 
of  the  suit,  they  had  ceased  to  work  for 
the  complainant,  the  court  saying:  "It  is 
true  that  competition  in  business  justifies 
action  for  the  benefit  of  one  of  the  compet- 
ing parties  which  results  in  injury  to  the 
other,  and  a  reason  frequently  given  is  that 
the  general  public  benefits  outweigh  occasion- 
al individual  losses.  One  who  is  seeking  em- 
ployment for  himself  may  ofi'er  to  work  on 
any  terms  that  he  may  choose,  and  the  exer- 
cise of  his  legal  right  may  result  in  the  dis- 
charge of  another  laborer.  But  that  rule  does 
not  apply  to  this  case.  It  is  not  very  clear 
what  is  meant  by  eompetitim  for  the  purpose 
of  promoting  the  welfare  of  the  union  and  its 
members;  but  it  is  clear  that  the  union  and 
its  members  were  not  in  competition  with 
the  complainants  in  respect  to  labor  or  any- 
thing else.  The  members  of  the  union  had 
left  the  service  of  the  complainants;  and 
their  purpose  was  to  prevent  the  complain- 
ants from  canning  on  their  business.  They 
were  endeavonng  to  compel  the  complain- 
ants to  submit  to  their  dictation  by  depriv- 
ing the  complainants  of  their  legal  right  to 
employ  such  laborers  as  they  might  choose. 
If  there  is  a  combination  to  injure  a  person 
because  he  refuses  to  comply  with  some  de- 
mand where  he  has  a  legal  right  to  refuse, 
there  is  no  way  of  classifying  acts  in  fur- 
therance of  such  purpose  as  competition. 
The  acts  alleged  in  the  bill  were  directed 
primarily  against  the  complainants  for  the 
purpose  of  doing  them  harm,  and  that  sort 
of  action  is  not  lawful  etnupetition." 

It  will  be  noted  that  in  this  case  the  com- 
plainants sought  an  injunction  to  testrain 
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S39,  79  Am.  St.  Rep.  330,  67  N.  E.  1011; 
Pickett  V.  Walsh,  192  Masa.  572,  6  L.R.A. 
(N.S.)  1067.  116  Am.  St  Hep.  272,  78  N.  E. 
7S8;  Abcrthaw  Coiutr.  Co.  ▼.  Cameron, 
rapra. 

What,  then,  on  the  facts  found  in  the  mas- 
ter's report,  was  the  purpose  of  the  strike 
here  m  question? 

The  question  of  the  purpose  of 'the  strike 
does  not  seem  to  have  been  directly  in  the 
master's  mind  In  framing  his  report,  and, 
for  that  reason,  his  findings  of  fact  are 
not  directed  to  this  issue.  But,  in  our  opin- 
ion, the  facts  were  abundantly  proved  which 
made  the  strike  here  in  question  an  illegal 
ccnnbination, — that  is  to  say,  an  interfer- 
ence with  the  bnsiness  which  each  plaintiff 

the  defendant's  employees  from  interfering 
with  their  business  and  trying  to  persuade 
their  employees  to  quit  tbeir  employment; 
in  this  respect  the  case  presents  an  entirely 
different  principle  from  that  presented  in 
Retmoldb  Datis. 

Actions  hy  laborers  whose  discharge  was 
procured  by  labor  unions. 

In  Allen  t.  Flood  [1898]  A.  C.  I,  the  right 
of  employees  to  dictate  to  their  employer  as 
to  the  labor  he  should  employ  by  threaten- 
ing to  cease  labor  unless  their  demand  were 
complied  with  was  recognized.  It  is  here 
said  by  Lord  Herschell:  "The  object  which 
the  defendant  and  those  whom  he  represent- 
ed had  in  view  throughout  was  what  they  be- 
lieved to  be  the  interest  of  the  class  to  which 
they  belonged:  the  step  taken  was  a  means 
to  that  end.  The  act  which  caused  the  dam< 
age  to  the  plaintiffs  was  that  of  the  iron 
company  in  refusing  to  employ  them.  The 
company  would  not  subordinate  their  own 
intcreste  to  the  plaintiffs.  It  is  conceded 
that  they  could  take  this  course  wiUi  im- 
punity. Why,  then,  should  the  defendant  be 
liable  because  he  did  not  subordinate  the  in- 
terests of  those  he  represented  to  the  plain- 
tiffsT  Self-interest  dictated  alike  the  act 
of  those  who  caused  the  damage  and  the  act 
which  is  found  to  have  induced  them  to  cause 
it."  It  will  be  noted  that  this  case  was  an  ac- 
tion by  a  discharged  employee  to  recover 
damages  from  the  members  of  the  labor  union 
who  procured  his  discharge  b^  threatening  to 
cease  work.  The  same  doctrine  was  applied 
under  a  similar  state  of  facts  in  National 
Protective  Asso.  v.  Gumming,  170  N.Y.  315, 
58  L.R.A.  136,  88  Am.  St.  Rep.  648,  63  N.  E. 
369 ;  Mills  v.  United  States  Printing  Co.  99 
App.  Div.  605,  91  N.  Y.  Supp.  186;  Perrault 
V.  Gauthier,  28  Can.  S.  C.  241. 

In  National  Protective  Asso.  t.  Cumming, 
nipra,  the  court  said,  as  to  the  reasons  as- 
rigned  by  a  body  of  men  who  have  organized 
for  purposes  beneficial  to  themselves,  for  re- 
fusing to  work:  "Their  reasons  may  seem 
inadequate  to  others,  hot,  if  it  seems  to  he  in 
tteir  interest  as  members  of  an  organisation 
to  refuse  longer  to  woriCj  it  Is  their  legal 
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was  conducting,  for  which  interference  there 
was  not  a  justification. 

The  occasion  of  the  strike,  as  we  have 
said,  was  the  posting  of  the  open-shop  rules. 
The  strike  was  manifestly  a  strike  against 
working  under  those  rules.  To  understand 
the  significance  of  the  defendants'  combina- 
tion not  to  work  under  these  open-shop  rules 
it  is  necessary  to  state  what  was  proved  to 
have  been  the  condition  under  which  many  of 
the  plaintiffs  had  been  conducting  their  busi- 
ness before  these  rules  were  posted. 

Most  all  the  plaintiffs  had  been  conduct- 
ing their  business  under  an  oral  understand- 
ing, if  not  an  actual  agreement,  with  the  de- 
fendant local  unions. 

It  appears  that  the  defendant  local  unions 
were  affiliated  with  the  Building  Trades 

right  to  stop.  The  reason  may  no  more  be 
demanded,  as  a  right,  of  Uie  organization, 
than  of  an  individual;  but,  if  they  elect  to 
state  the  reason,  their  right  to  stop  work  is 
not  cut  off  because  the  reason  seems  inade- 
quate or  selfish  to  the  employer  or  to  or- 
ganized society.  And,  if  the  conduct  of  the 
members  of  an  organization  is  legal  in  itself, 
it  does  not  become  illegal  because  the  or- 
ganization directs  one  of  its  members  to 
state  the  reason  for  its  conduct.** 

Considering  the  same  subject,  the  court, 
in  Mills  V.  United  States  Printing  Co.  su- 
pra, said:  "Independent  of  the  obligation 
of  contract,  the  workman  may  quit  employ- 
ment, and  the  master  may  discharge  the 
workman,  beyond  the  interference  of  the 
courts.  If  the  employer  can  compel  the  em- 
ployee to  work,  against  the  latter^  will,  this 
is  servitude.  If  the  employee  can  compel 
the  employer  to  give  him  work  against  the 
employer's  will,  this  Is  oppression.  If  the 
courts  sit  to  prevent  discharges  of  workmen, 
or  to  require  the  workmen  to  remain  at 
service,  they  exercise  a  paternal  and  visita- 
torial function,  beyond  my  ideas  of  their 
province.  It  would  be  a  step  far  in  ad- 
vance were  the  courts  to  sit  in  scrutiny  of 
the  reasons  for  the  acts  of  either  employee 
or  employer.  It  would  be  intolerable  if 
every  discharge  or  every  quittance  of  work 
must  receive  the  via4  ot  a  court  only  when 
the  respective  grounds  thereof  appealed  to 
its  judgment.  The  court  is  neither  employ- 
er nor  employee  and  cannot  stand  in  the 
shoes  of  either  .one."  (This  case  involved 
the  right  of  an  employee  to  restrain  by  in- 
junction his  discharge  by  his  employer.) 

But,  in  State  v.  Glidden,  S5  Conn.  46,  3 
Am.  St.  Sep.  23,  8  Atl.  800,  and  in  State  v. 
Donaldson,  32  N.  J.  L.  151,  90  Am.  Dec.  640. 
it  was  held  that  members  of  a  labor  union 
were  guilty  of  criminal  conspiracy  for  for- 
cing the  discharge  of  nonunion  members  by 
threatening  to  go  on  a  strike  unless  their 
demand  were  complied  with. 

In  Berry  v.  Donovan,  188  Mass.  353,  5 
L.K.A.(N.S.)  B89,  108  Am.  St.  Rep.  490.  74 
N.  E.  603,  members  of  a  labor  union  who 
had  procured  the  discharge  of  employees  by 
threatening  to  cease  their  labor^wiless  their 
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Council  of  Lysn  and  Vicinity,  also  named  aa 
a  party  defendant.  The  Building  Trades 
Council  of  Lynn  and  Vicinity  appears  to  be 
ui  unincorporated  association  made  up  of 
delegated  from  the  local  uniona  with  wbidi 
it  ia  "affiliated,"  including  tb»  six  local 
unions  named  here  as  defendants. 

By  the  working  and  trade  rules  of  this 
council  every  grievance  which  a  member  of 
a  local  union  affiliated  with  the  council  has 
agaltiat  bis  employer  is  to  be  investigated  by 
the  executive  board  of  the  council^  and,  if 
the  employer  does  not  comply  with  the  deci- 
sion of  the  executive  board,  he  is  reported 
to  the  council  as  "unfair,"  and,  upon  being 
declared  "unfair"  by  the  council,  the  execu- 
tive board  is  "to  again  interview"  the  em- 
ployer, and,  if  the  employer  continues  in  his 
refusal  to  comply  with  the  demands  of  the 
council,  the  board  "shall  at  once  remove  all 
union  men"  from  his  employ,  and  "no  union 
man  shall  be  allowed  to  go  to  work"  for  him 
until  he  is  "again  placed  upon  the  fair  Hat 
•by  the    .    .    .  council." 

In  other  words,  the  members  of  the  de- 
fendant unions,  by  the  terms  of  their  own 
rules,  undertook  to  decide  each  case  of  an 
individual  grievance  between  a  single  em- 
ployee and  his  employer,  to  decide  what 
should  be  done  by  the  employer  as  well  as 
by  the  employee,  and  to  enforce  compliance 
with  its  decision  by  threatening  and  insti- 
tuting a  strike  in  which  all  members  were 
bound  to  join.  What  we  mean  by  an  in- 
dividual grievance  is  (for  example)  the  dis- 
charge by  hie  employer  of  a  member  of  the 
union  for  drunkenness  or  inefficiency. 

This  statement  of  the  make-up  of  the  de- 
fendant unions  and  the  trades  council  with 
which  they  are  affiliated  makes  plain  what 
the  plaintiffs  were  aiming  at  in  the  open- 
shop  rules.  And  it  also  makes  plain  what 
was  the  main  or  one  of  the  main  purposes 
for  which  the  strike  in  question  was  insti- 
tuted by  the  individual  defendants. 

The  strike  in  question  was  a  combination 
for  the  purpose  of  making  the  trades  council, 
composed  of  delegates  from  the  unions  of 
which  the  individual  defendants  are  mem- 
bers, the  arbiter  of  all  questions  between  in- 
dividual empl(^ees  and  their  employers. 

demand  were  complied  with  were  held  liable ' 
to  the  discharged  employee  for  damages 
.■!ufferpd  bv  him  bv  reason  of  hia  discharge. 

And  in  Plant  v.'VVoods.  176  Mass.  492.  51 
L.R.A.  342,  79  Am.  St.  Rep.  330.  57  N.  K. 
1011 :  Erdman  v.  Mitchell.  207  Pa.  79,  63 
L.R.A.  634,  99  Am.  St.  Rep.  783.  56  Atl.  327; 
Walsby  v.  Andey,  7  Jur.  N.  S.  465;  and  Gib- 
Ian  T.  National  Amalgamated  Labourers*, 
Union  [1903]  2  K.  B.  600,  the  right  of  a  labor 
union  or  memlwrs  thereof  to  seek  to  drive 
nonunion  members  into  the  union  by  pro- 
ourinff  their  discharge  by  threats  to  cease 
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It  purports  to  Include  questions  arising 
under  contracts  still  in  existence  between  the 
two.  To  force  the  employer  to  submit  to  a 
delegate  body  of  employees  bis  rights  under 
an  existing  contract  by  a  combination  for 
that  purpose  is  not  a  justifiable  interfexenee 
with  their  employer's  business. 

And,  in  oases  arising  outside  existing  con- 
tracts, it  Is  an  attempt  to  force  compliance 
on  tiie  part  of  employers  with  the  decision 
of  this  delegate  body  of  employees  as  to 
whether  a  single  employee  is  or  is  not  to 
work  for  the  employer,  which  decision  is  to 
be  enforced  by  a  strike.  Such  a  strike 
would  be  a  strike  in  the  nature  of  a  sym'pa- 
thetie  strike, — that  is  to  say,  it  is  a  strike, 
not  to  forward  the  common  interests  of  the 
strikers,  but  to  forward  the  interests  of  an 
individual  employee  in  respect  to  a  griev- 
ance between  him  and  his  employer  where 
no  contract  of  employment  exists. 

We  do  not  mean  to  say  that  a  labor  union 
cannot  combine  to  support  a  committee  to 
take  up  individual  grievances  in  behalf  of 
the  several  members.  What  we  now  decide 
to  be  ill^I  is  a  combination  that  such 
grievances  (that  is  to  say,  grievances  be- 
tween an  individual  member  of  a  union  and 
his  employer  which  are  not  common  to  the 
union  members  as  a  class)  shall  be  decid- 
ed by  the  employees  and  that  decision  en- 
forced by  a  strike  on  the  part  of  all.  In 
this  respect  this  case  comes  within  the  prin- 
ciple upon  which  the  second  point  in  Pickett 
V.  Walsh,  supra,  was  decided.  See  pages 
687  et  seq.  of  192  Mass. 

It  follows  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  the  defendants 
from  combining  tt^ether  to  further  the 
strike  in  question,  and  from  doing  any  acts 
whatever,  peaceful  or  otherwise,  in  further- 
ance thereof,  including  the  payment  of  strike 
benefits  and  putting  the  plaintiffs  on  an  un- 
fair list. 

The  Building  Trades  Council  and  the  six 
unions  were  not  properly  joined  as  parties 
defendant  as  unincorporated  associations 
(Pickett  V.  Walsh.  192  Mass.  672.  6  L.R.A. 
(N.S.)  1007.  116  Am.  St.  Rep.  272,  78  N.  E. 
753),  and  they  should  be  stricken  from  the 
title  of  the  cause.    The  pleader  seems  to 

labor,  to  strike,  or  other  means  of  intimida- 
tion, was  denied.  In  each  case  the  nonimion 
laborers  were  the  parties  claiming  to  be  'In- 
jured. 

Other  cases  involving  much  the  same  ques- 
tion as  that  herein  discussed  will  be  found 
gathered  in  a  note  to  Pickett  v.  Walsh,  6 
L.R.A.(N.8.>  10G7.  Many  of  the  cases 
therein  considered  are  in  point  on  the  prop- 
osition now  under  consideration,  but  they 
are  not  cited  herein,  or.  if  cited,  are  not 
commented  on,  because  fully  oommented  on 
in  that  note. 
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have  tfaouglit  tliat  the  reason  why  all  the 
members  of  these  uniDcorporated  associa- 
tions need  not  be  joined  as  defendants  is  be- 
cause their  names  "are  to  your  complain- 
ants unknown,"  and  he  has  undertaken  to 
make  them  parties  by  an  allegation"  that 
John  Doe  and  Richard  Roe  and  sundry  other 
persons  whose  names  and  whose  several  resi- 
dences or  places  of  business  are  to  your  com- 
plainants  unknown,  are  the  remaining  mem- 
bers of  said  respondent  unions  and  the  re- 
spondent Building  Trades  Council,  and  are 
participants  in  the  unlawful  acts  hereinafter 
set  forth."  The  rule  of  equity  pleading 
which  dispenses  with  the  joinder  of  all  mem- 
bers of  an  unincorporated  association  de- 
pends upon  their  being  members  of  a  class 
who  have  a  common  interest  and  are  too 
numerous  to  be  made  individually  parties 
defendant  even  if  their  names  are  known  to 
the  plaintiff.  The  proper  way  of  bringing 
them  before  the  court  is  to  join  as  parties 
defendant  persons  who  are  alleged  to  be  and 
are  proper  representatives  of  the  class,  de- 
BcribiD^  the  class,  to  which  the  members 
bekmg,  and  stating  that  the  members  are 
too  numerous  to  be  joined  as  parties  defend- 
ant.  See  Pickett  v.  Walsh,  supra. 

No  objection  has  been  made  to  the  joinder 
«B  parties  plaintiff  in  this  suit  of  the  9  firms 
and  35  individuals,  each  carrying  on  a  sepa- 
rate business. 

It  is  manifest  that  the  decree  entered  is  not 
ao  sweeping  as  that  to  whieh  the  plaintiffs 
were  entitled.  No  appeal,  however,  was  taken 
by  the  plaintiffs,  and  of  this  the  defendants 
do  not  complain. 

But  the  bill  must  be  amended  as  to  the 
parties  defendant.  Upon  the  bill  being 
amended  within  60  days,  the  decree  may  be 
modified  as  hereinbefore  set  forth,  and,  on 
being  so  modified,  affirmed.  Otherwise  the 
entry  must  be,  bill  dismissed. 
So  ordered. 

Knowlton,  Ch.  J.,  dissenting :  > 
The  opinion  agreed  to  by  a  majority  of 
ths  court  in  this  case  scem^  to  me  erroneous 
in  the  gronnds  on  which  it  purports  to  rest, 
sod,  it  it  should  pass  without  comment,  it 
would  be,  in  my  judgment,  misleading.  To 
most  of  the  doctrines  stated  in  it  I  heartily 
agree.  With  the  final  disposition  of  the  case 
I  am  satisfied.  If  the  decision  were  put  on 
tbe  ground  that  the  strike  was  for  a  closed 
shop  in  the  sense  that  the  shop  should  be 
elcned  arbitrarily  to  all  workmen  not  mem- 
beis  of  fhe  union,  not  beeauH  sueh  work- 
mm  were  personally  objectionable  in  any 
ptrtienlar,  nor  because  Uiere  was  not  work 
enoogh  for  all  the  members  of  the  union  if 
nonunion  men  were  employed,  hut  to  compel 
all  workmen  to  join  the  union  for  the  pur- 
pose of  creating  a  monopoly  in  the  labor 
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market,  whereby  to  be  able  to  contend  suc- 
cessfully with  employers  whenever  a  con- 
troversy should  arise,  I  should  cheerfully 
concur  in  it.  A  strike  to  compel  a  closed 
shop,  merely  to  accomplish  such  a  purpose, 
would  not  be  justifiable  on  principles  of 
competition,  either  as  against  nonunion 
workmen  or  as  against  the  employer,  but 
would  be  unlawful  for  reasons  stated  in 
Berry  v.  Donovan,  188  Mass.  353,  5  L.R.A. 
(N.S.)  899,  108  Am.  St.  Eep.  499,  74  N.  E. 
603;  Plant  v.  Woods,  176  Mass.  492,  61 
L.R.A.  339,  79  Am.  St.  Rep.  330,  67  N.  E. 
lOU;  and  Pickett  v.  Walsh,  192  Mass.  672, 
6  L.R.A.{N.S.)  1067,  116  Am.  St.  Rep.  272, 
78  N.  E.  763. 

This  opinion  enters  a  field  which  has  not 
been  very  much  traversed  by  the  courts.  It 
holds  this  strike  unlawful  because  of  the 
rules  and  by-laws  of  the  labor  union.  Rules 
and  by-laws  of  labor  unions  have  not  com- 
monly received  the  animadversion  of  the 
courts,  because,  as  regulations  for  the  inter- 
nal administration  of  the  affairs  of  organi- 
sations established  for  a  lawful  purpose, 
they  are  usually  designed,  in  a  reasonable 
way,  to  promote  the  objects  of  the  organi- 
sation. 

It  is  held  universally  in  law,  and  is  con- 
ceded generally  in  publiu  opinion,  that  a 
labor  union,  established  for  the  promotion 
of  the  interests  of  its  members  in  a  reason- 
able way,  is  a  justifiable  and  commendable 
organization. 

It  is  right  that  all  the  members  of  such  a 
union  should  unite  for  the  protection  of  the 
interests  of  every  individual  member.  If 
the  feableet  of  ite  members  has  a  just  griev- 
ance as  an  employee  against  their  common 
employer,  it  is  proper  that  the  whole  com- 
bination should  act  together  to  obtain  re- 
dress of  the  wrong.  The  most  effectual  way 
of  enforcing  the  right  of  every  member  to 
just  treatment  from  his  employer,  in  refer- 
ence to  wages,  hours  of  labor,  and  other 
things  affecting  his  interests,  is  by  with- 
holding the  labor  of  the  union  until  justice 
is  done.  To  make  this  a  potent  inducement 
the  union  must  be  able  to  act  as  one  body, 
and  to  hold  every  meml>er  to  the  perform- 
ance of  his  duties  to  his  fellow  members,  so 
that  all  may  be  a  united  force.  Of  course, 
there  must  be  a  method  of  determining  what 
action,  if  any,  shall  be  taken  by  tbe  union  in 
any  case  of  an  alleged  grievance.  Such  a 
determination  cannot  properly  be  made 
wltiiout  an  Investigation  of  the  facts.  Such 
an  imrastigation  ordinarily  would  involve 
conferanees  with  tiie  employer,  and  negotia- 
tions to  see  whether  he  would  consent  to  ui 
imiffovement  of  the  conditions,  if  they 
should  appear  to  be  unjust  to  the  employee. 
Such  conferences  and  negotiations,  without 
whieh  ordinarily  no  labor  union^ould  b« 
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justified  in  striking,  call  for  a  representa- 
tive or  representatives  of  the  union  to  pre- 
sent its  side  of  the  controversy  to  the  em- 
ployer, and  to  act  for  the  union  in  the  main- 
tenance of  its  interests  against  the  opposite 
party.  In  such  cases  the  employer  and  em- 
ployee often  come  together  as  adverse  par- 
ties, each  contending  for  that  which  seems 
for  hia  advantage.  The  final  determination 
of  the  position  to  be  taken  by  the  union  may 
be  by  a  vote  of  its  members.  It  may  be  by 
the  action  of  a  board  of  officers  to  whom  the 
union  intrusts  this  duty.  In  favor  of  the 
latter  method  is  the  fact  that,  in  times  of 
excitement,  assemblies  of  men  and  women 
often  act  hastily  under  a  misapprehension 
of  ihsi  facts,  and  under  an  impulse  of  passion 
aroused  by  inflammatory  appeals  to  their 
feelings.  But,  in  one  way  or  another,  such 
determinations  must  be  made,  and  must  be 
treated  as  finally  settling  the  position  which 
the  union  is  to  take  for  itaelf,  as  a  party 
dealing  with  an  adverse  party  in  reference 
to  its  supposed  rights.  Of  course,  if  the  em- 
ployer takes  a  difTerent  view,  neither  is 
bound  by  the  action  of  the  other,  and  each 
may  make  any  lawful  effort  to  prevail  in 
the  contest  with  the  other. 

In  the  opinion  the  present  strike  is  con- 
demned because  of  the  rules  which  govern 
the  union.  Under  these,  every  grievance  is 
to  be  investigated  by  the  executive  board  of 
the  council.  Surely  this  is  right  and  proper. 
If  the  employer  refuses  to  do  that  which  the 
executive  board  thinks  he  ought  to  do,  the 
facta  are  reported  by  the  board  to  the  next 
meeting  of  the  Building  Trades  Council, 
with  a  recommendation  that  he  be  declared 
unfair.  If  he  is  then  declared  unfair  by 
the  Building  Trades  Council,  that  is  equiva- 
lent to  a  decision  that  he  is  in  the  wrong. 
It  is  then  the  duty  of  the  executive  board 
to  again  interview  the  employer,  and,  if  he 
fails  to  comply  with  the  conditions  that  the 
Building  Trades  Council  deems  just,  a  strike 
is  to  be  declared  and  maintained  by  the 
union  until  he  complies  with  these  condi- 
tions. 

It  is  to  be  noticed  that  this  course  of  pro- 
ceeding is  entirely  for  the  guidance  of  the 
members  of  the  union.  The  employer  takes 
such  measures  and  acts  upon  such  principles 
as  he  chooses  for  liis  own  guidance.  If  the 
result  ia  a  failure  to  agree,  then  each  stands 
upon  his  rights,  and  it  is  a  question  which 
can  force  the  other  to  yield,  or  how  they 
can  afterwards  reach  a  compromise.  The 
trades  council  is  no  more  the  arbiter  of  ques- 
tions between  individual  employees  and  their 
employers  than  the  employer  is.  The  trades 
council,  as  a  representative  ofHcial  board, 
decides  for  one  party  and  determines  its  ac- 
tion, and  the  employer  decides  for  the  other 
partv  and  determines  his  action.  Neither 
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assumes  to  determine  anything  for  the  other, 
but  the  action  of  each  is  governed  by  his  or 
its  own  determination. 

I  do  not  see  how  any  rule  can  be  more  just 
and  proper  for  the  guidance  of  a  labor  union 
when  a  dispute  arises  between  its  members, 
or  any  one  of  its  members,  and  the  employ- 
er. Suppose  the  case  is  a  reduction  of 
wages  by  the  employer  which  the  members 
of  the  union  deem  unjust.  What  more  fair 
or  equitable  method  of  dealing  with  such  a 
supposed  injustice  could  be  devised!  To  say 
that  a  strike  founded  on  such  a  reduction  is 
illegal  because  of  a  rule  providing  this 
method  of  dealing  with  the  grievance  is,  in 
my  judgment,  equivalent  to  saying  that  no 
labor  union  shall  be  permitted  to  do  any- 
thing to  promote  tiw  proper  (Ajects  of  its 
organization. 

It  is  objected  that  the  rule  does  not  ex- 
clude questions  arising  under  contracts  sub 
sisting  between  the  employer  and  individual 
members  of  the  union.  Why  should  it  ex- 
clude any  question  which  arises  under  a 
complaint  of  an  alleged  grievance?  Every 
member  of  the  union  is  entitled  to  the  sup- 
port of  his  fellow  members  in  regard  to  any 
question  directly  affecting  his  rights  as  an 
employee,  if  he  is  in  the  riglit  and  his  em- 
ployer is  in  the  wrong.  How  can  the  union 
ascertain  whetiier  action  Bhould  be  taken 
in  his  behalf  without  an  invr^itigation  T  If 
the  investigation  should  shou'  that  the  aid 
which  he  seeks  is  to  enable  him  to  break  a 
contract  with  his  employer,  it  is  to  be  aS' 
sumed  that  the  council  would  immediately 
decline  to  help  him.  If  a  strike  should  be 
ordered  to  compel  an  employer  to  submit  to 
a  breach  of  contract  by  one  of  his  employees, 
such  a  strike  would  be  illegal  because  it 
would  be  for  an  illegal  object,  not  because 
of  the  method  prescribed  by  the  rules  of  the 
union  for  investigating  the  matter,  or  for 
declaring  a  strike.  It  must  be  assumed  that 
these  rules  were  adopted  to  be  properly  ap- 
plied in  proper  cases.  They  do  not  purport 
to  authorize  the  trades  council  to  declare  a 
strike  for  an  illegal  object.  Jt  is  to  be  pre- 
sumed that  the  council  would  refuse  to  de- 
clare a  strike  in  any  case  in  which  the  in- 
vestigation showed  that  the  desired  object 
was  illegal.  In  the  present  case  there  is  no 
testimony  nor  suggestion  that  one  of  the 
purposes  of  the  strike  was  to  compel  submis- 
sion by  an  employer  to  a  breach  of  his  con- 
tract by  an  employee. 

In  framing  rules  for  a  labor  union,  it 
would  be  unreasonable  and  impracticable  to 
mention  expressly  all  possible  cases  in  which 
a  strike  ought  not  to  be  ordered,  and,  in 
terms,  to  forbid  action  in  all  such  cases. 

I  find  nothing  in  this  part  of  the  rules 
and  by-laws  except  that  which  I  should  ex- 
pect to  find  in  those  of^&ny  well-prgaaized 
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labor  union.  I  discover  nothing  in  the  mas- 
ter'a  report  or  the  evidence  to  indicate  that 
these  rules  were  intended  to  be  used  for  the 
unlawful  promotion  of  a  purely  sympathetic 
strike,  or  that  tfaey  ever  were  so  used.  I 
hare  endeavored  to  show  that,  if  any  mem- 
ber of  a  union  should  have  a  grievance  as  an 
employee  against  his  employe^  even  if  it 
were  not  common  to  members  of  the  union 
as  a  class,  it  would  be  the  duty  of  his  fel- 
low members,  in  accordance  with  fundamen- 
tal principles  of  labor  onioniBm,  to  unite 
for  the  redress  of  the  grievance,  even  by 
striking,  if  that  should  be  necessary. 

So  far  as  appears,  the  posting  and  publi- 
«ati<m  of  the  open-shop  rules,  and  the  em- 
ployment  or  attempt  at  anployment  of  non- 
nnion  men,  which  were  the  only  matters 
complained  of  by  the  defendants,  had  a  re- 
lation to  members  of  each  of  the  local  un- 
ions before  the  court,  as  direct  as  it  had  to 
any  other  union  men.  Members  of  these  un- 
ions were  employed  in  the  shops  of  the  plain- 
tiffa.  If  the  ground  of  complaint  had  been 
a  proper  subject  for  adverse  action  by  an 
individual  workman,  it  would  have  been  a 
proper  subject  for  investigation  and  action 
hf  the  union  of  which  he  was  a  member. 

Because  the  opinion  in  this  case  makes  the 
decision  turn  upon  the  rules  and  by-laws  to 
whidi  I  have  nferred,  I  do  not  agree  with 
it 


ARIZONA  SUPREHE  COURT. 

BS  ESTATE  OF  P.  J.  DELEHANTV.  De- 
ceased. 

(—  Aria.  — .  96  Pac  109.) 

Decedent's  estate  —  foreign  assignment. 

1.  A  foreign  involuntary  assignment  in 
bankruptcy  will  be  given  precedence  over 
the  claim  of  the  assignor  to  share  as  next 
of  kin  in  the  personal  estate  of  a  decedent. 
Same  —  real  estate. 

2.  Real  estate  cannot  be  transferred  by  a 
foreign  involuntary  assignment  in  bank- 
nipt^  which  does  not  comply  with  the  pro- 
viiiona  of  the  statute  as  to  the  oonvey- 
iBGB  o<  real  estate. 

(March  27,  1908.) 

i  PPEAL  by  petitioners  from  a  judgment 
A.  of  the  District  Court  for  Cochise  Coun- 
ty denying  their  claims  as  assignees  in  bank- 
niptcy  of  Walter  Delehanfy  to  share  in 
the  estate  of  P.  J.  Delehanty,  deceased.  Be- 
veraed. 

The  facts  are  stated  in  the  opinion. 
Mr.  O.  Gibson,  for  appellants: 
An  instrument  Is  admissible  in  evidence  as 
■gainst  the  grantor^  whether  duly  acknowl- 
edged or  not. 
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Ariz.  Kev.  Stat,  title  12,  If  725;  Abbott, 
Trial  Ev.  p.  624;  Borst  v.  Empie,  5  Si.  Y. 
33;  Weethafer  v.  Patterson,  120  Xnd.  459,  18 
Am.  St.  Bep.  330,  22  N.  £.  414;  Charauleau 
V.  Woflenden,  1  Ariz.  243,  25  Pac.  652;  Kan- 
dall  T.  Dusenbury,  7  Jones  ft  S.  177. 

The  objection  or  defense  to  a  deed,  that  it 
was  obtained  by  compulsion  or  other  unlaw- 
ful means,  is  one  which  must  be  set  up  af< 
flrmatively  tiie  grantor  if  he  would  avoid 
his  deed. 

United  SUtes  v.  Bradley,  10  Pet  368,  9 
L.  ed.  464;  United  States  v.  Hodson,  10 
WalL  395,  19  L.  ed.  937;  United  States  v. 
Mora,  97  U.  S.  413,  24  L.  ed.  1013. 

Even  though  the  assignment  were  an  in- 
voluntary instrument,  it  was  still  sufficient 
to  transfer  the  interest  of  the  bankrupt  in 
the  personal  properly  of  the  estate,  and  to 
entitle  the  aadgnees  to  a  distribution  of  the 
same. 

Oakey  v.  Bennett,  II  How.  33,  13  L.  ed. 
693 ;  Fatne  v.  Lester,  44  Conn.  196,  26  Am. 
Bep.  444. 

Mr.  BenjMnln  Oof>drlch,  for  appellees: 

Paragraph  726  of  the  Bevised  Statutes  of 
Arizcna,  1901,  necessarily  makes  the  ac- 
knowledgment a  part  of  the  deed. 

1  Cyc.  Law  ft  Froe.  pp.  613,  614;  Smith 
V.  Hunt,  13  Ohio,  260,  42  Am.  Dec  201; 
Lewis  V.  Herrera  (Aris.)  86  Pac.  246,  Af- 
firmed in  208  U.  &  SOO.  62  L.  ed.  S06,  28 
Sup.  Ct  Bep.  412. 

A  bankrupt  law  of  a  fordgn  eountiy  Is 
incapiAle  of  operaUng  a  legal  transfer  of 
property  in  the  United  States. 

Harrison  v.  Sterry,  6  Craneh,  S02,  3  L. 
ed.  107 ;  Ogden  v.  Saunders,  12  Wheat  36(^ 
6  L.  ed.  666;  Booth  v.  Clark,  17  How.  336, 
16  L.  ed.  169;  OakQT  t.  Bennett,  II  How. 
33,  13  L.  ed.  69S;  Bamett  v.  Pool,  23  Tex. 

Cose  Note.  —  Effect  of  foreign  bank- 
ruptcy or  insolvency  assignment  on 
personal  property  where  no  rights  of 
creditors  are  involved. 

An  examination  of  the  cases  cited  in  the 
notes  to  Long  v.  Forrest,  23  L.R.A.  42,  et 
seq.,  and  Bmead  v.  Chandler,  65  L.R.A.  366, 
et  seq.,  upon  the  general  subject  of  foreign 
assignments  in  insolvency  or  bankruptcy, 
will  corroborate  the  statement  in  the  fore- 
going opinion  that  most  of  the  cases  which 
have  considered  the  question  as  to  the  efTect 
of  such  an  assignment  on  personal  property 
have  involved  the  rights  of  attaching  credi- 
tors; and  that  is  true  of  practically  all  the 
coses  that  have  refused  to  recognize  the 
rights  of  the  foreign  assignee  to  such  assets, 
— excluding  coses  subsequently  referred  to, 
which,  because  of  technical  rules  of  practice, 
have  denied  the  right  of  such  foreign  as- 
signee to  maintain  an  action  at  law.  The 
position  taken  in  Re  Delehantt,  that  the 
right  of  the  foreign  assignee  to  persimal  as- 
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620;  Mbseliy  T.  Burrow,  62  Tex.  403;  Mos- 
sehuan  t.  (.'aen,  34  Barb.  66;  Willitta  t. 
Waite,  25  K.  Y.  677;  Johnson  v.  Hunt.  23 
Wend.  87;  Baldwin  v.  Hale,  1  Wall.  228,  17 
L.  ed.  632;  Clarke  Clarke,  178  U.  8.  104, 
44  L.  ed.  1032,  20  Sup.  Ct.  Rep.  873. 

Gampbellf  J.,  ddivered  the  opinion  of 
the  court: 

It  appears  from  the  petition  filed  in  thiB 
case  that  in  July,  1004,  F.  J.  Delehanty 
died  intestate  in  Cochise  county,  leaving  an 
estate  of  real  and  personal  property.  His 
heirs  at  law  and  next  of  kin  are  a  sister, 
Maiy  Power,  and  a  brother,  Waltnr  Delehan- 
ty. The  siiter  was  appointed  administratrix 
of  the  Mtate,  On  October  6, 1004,  the  brother, 
then  a  resident  of  Ireland,  was,  upon  a  pe- 
tition of  his  creditors,  adjudicated  a  bank- 
rupt by  the  high  court  of  justice  in  Ireland, 


King's  bench  division,  in  bankruptcy.  By 
ehoioe  of  the  creditors,  John  Arthur  Macon- 
ehy  and  Alexander  Knox  Mclntire  were  ap- 
pointed official  assignees  in  bankruptcy.  On 
October  25,  1904,  the  bankrupt  executed  an 
instrument  in  writing  1^  which  he  undertook 
to  assign  to  the  said  official  assignees  in 
bankruptcy  all  his  share  in  the  real  and  per- 
sonal estate  of  P.  J.  Delehanty,  upon  trust, 
to  be  held  by  them  as  snch  assignees,  and  to- 
be  dealt  with  by  them  as  a  part  of  the  asflets 
of  the  bankrupt,  and  applied  according 
the  course  of  the  court  in  such  case  made 
and  provided.  In  July,  1006,  and  after  more 
than  one  year  had  elapsed  from  the  issuing 
Of  letters  of  administration  upon  the  estate- 
of  P.  J.  Delehanty,  the  official  assignees 
filed  their  petition  in  the  probate  court  of 
Cochise  munty,  alleging  that  they,  by  reason 
of  the  assignment,  have  become  and  are 


Bets  at  the  forum  may  be  recognized  if  no 
rights  of  creditors  are  involved,  does  not 
rest  entirely  upon  negative  autliority,  but 
is  also  sustained  by  positive  and  affirmative 
authority.  The  principles  governing  this 
subject  and  the  distinction  between  cases 
involving  the  rights  of  creditors,  wlMther 
residents  or  nonresidents  of  the  forum,  and 
those  which  merely  involve  the  respective 
rights  of  the  foreign  assignee  and  the  bank- 
rupt, or  of  such  assignee  and  one  w1k>  is  in 
possession  of  property  belonging  to  the  bank- 
rupt or  is  indebted  to  him,  are  clearly  set 
forth  in  the  opinion  of  the  New  York  court 
of  appeals  in  Be  Waite,  00  N.  Y.  433,  2  N. 
E.  440.  That  opinion,  after  a  thorough  con- 
sideration and  review  of  the'  subject,  lays 
down  the  following  propositions:  (I)  that 
the  statutory  title  of  a  foreign  assignee  in 
bankruptcy  can  have  no  recognition  in  New 
York  solely  by  virtue  of  the  foreign  statute; 
(2)  that,  as  a  matter  of  comity,  the  titles 
of  foreign  assignees  are  recognized  and  en- 
forced in  New  York  when  they  can  be  with- 
out injustice  to  the  citizens  of  that  state, 
and  without  prejudice  to  the  rights  of  credi- 
tors pursuing  their  remedies  there,  provided 
that  such  titles  are  not  in  conflict  with  the 
laws  or  public  policy  of  New  York;  (3)  that 
such  foreign  assignees  may  appear,  and,  sub- 
ject to  the  conditions  above  mentioned, 
maintain  suits  in  the  courts  of  New  York 
against  debtors  of  the  bankrupt  whom  they 
represent,  and  against  others  who  have  in- 
terfered with  or  withheld  the  property  of  the 
bankrupt.  The  precise  point  decided  in  this 
case  was  that  a  foreign  assignee  in  bank- 
ruptcy of  a  firm  was  entitled  to  appear  up- 
on an  accounting  in  New  York  by  an  assignee 
for  creditors  of  one  indebted  to  the  firm,  and 
demand  the  dividend  apportionable  to  the 
firm's  claim,  and  object  to  the  assignee,  who 
was  also  one  of  the  members  of  the  bank- 
rupt firm,  crediting  the  same  to  himself  or 
claiming  that  it  should  be  paid  over  to  liim. 
it  appearing  that  all  of  the  American  credit- 
ors of  the  bankrupt  firm  had  been  paid  out 
of  other  assets.  The  opinion  carefully  re- 
viewed the  earlier  decisions  in  New  York, 
17  L.R.A.(N.S.) 


and  declared  that  the  case  of  Plestoro  v. 
Abraham,  1  Paige,  236,  S(mietime8  supposed 
to  be  opposed  to  the  view  taken  in  the  Waite 
Case,  was  not,  in  fact,  authority  against 
that  view.  It  is  also  to  be  noted,  as  pointed 
out  in  the  opinion  in  the  Waite  Case,  that 
Chancellor  Kent,  in  Holmes  v.  Rem  am,  4 
Johns.  Ch.  460,  8  Am.  Dee.  681,  took  the 
view  that  the  title  of  a  foreign  assignee  in 
bankruptcy  was  good  even  as  against  subse- 
quent attaching  creditors;  and  that,  while 
Piatt,  J.,  in  Holmes  v.  Remsen,  20  Johns. 
229,  11  Am.  Dec.  208,  held,  contrary  to  that 
view,  that  the  foreign  assignee's  rights 
would  not  be  recognized  to  the  prejudice 
of  domestic  creditors  pursuing  their  remedy 
by  attachment,  even  he  admitted  that  such 
an  assignee  could,  upon  principles  of  comity, 
come  to  New  York  and  institute  suits  in  its 
courts  to  recover  the  property  of  the  bank- 
rupt if  no  rights  of  creditors  were  brought 
in  question.  The  view  that  the  rights  of 
domestic  creditors  will  prevail  over  those 
of  the  foreign  assignee  has  been  adopted  by 
the  later  eases  In  New  York ;  and,  indeed,  as 
shown  in  the  notes  already  referred  to,  very 
generally  prevails,  and  is  extended  in  some 
states,  including  New  York,  so  as  to  protect 
attaching  creditors  who  are  nonresidents. 
See  Barth  v.  Backus,  140  N.  Y.  230,  2a 
L.R.A.  47,  37  Am.  St.  Rep.  545,  36  N.  E. 
425.  It  will  he  observed,  however,  that  the 
latter  case,  while  extending  the  doctrine  so 
as  to  protect  attaching  creditors  who  are 
nonresidents  of  New  York,  contains  no  in- 
timation that  the  title  of  the  assignee  will 
not  prevail  if  the  question  arises  merely  be- 
tween him  and  the  insolvent,  or  a  debtor  of 
the  latter.  Indeed,  the  very  discussion  of  the 
question  whether  the  local  policy  wliich  pro- 
tects domestic  creditors  against  the  claims 
of  foreign  assignees  should  be  extended  to 
the  protection  of  nonresident  creditors  seetns 
to  presuppose  and  imply  that  the  rights  of 
the  foreign  assignee  would  be  recojjnized 
and  enforced  if  there  were  no  rights  of  credi- 
tors at  all  involved.  This  implication  is, 
of  courscj  stronger  in  the  cases  which  re- 
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entitled  to  distribution  to  tliem  of  one  half 
of  the  entire  estate  of  the  deceased  after 
the  debts  of  said  deee&ned  have  flrst  been 
paid  and  the  expenses  of  administration  de- 
ducted, and  prayed  that  the  court  ascertain 
and  declare  the  rights  of  all  persons  to  the 
estate  and  all  interest  therein,  antl  to  whom 
distribution  thereof  should  be  made.  This 
proceeding  is  provided  for  in  paragraphs 
IS91,  1892.  1803,  and  1804  of  the  Revised 
SUtutes  of  1901.  Walter  Delehantj  and 
Mary  Power,  as  heira  and  next  of  kin,  dis- 
puted the  rights  of  the  assignees  upon  the 
ground  that  the  assignment  was  a  proceed- 
ing in  foreign  involuntary  bankruptcy,  and 
did  not  operate  to  convey  title  to  property 
in  this  country.  Upon  a  hearing  had  in  the 
probate  court  the  claim  of  the  assignees 
to  the  share  of  Walter  Delehanty  was  re- 
jected.   Appeal  was  thereupon  taken  to  the 


district  court.  At  tlie  trial  before  a  jurv 
in  the  district  court  an  objection  to  the 
offer  in  evidence  of  the  aB8if;nment  was  sus- 
tained, and  a  verdict  in  favor  of  Walter 
Delehanty  directed.  From  the  judpfment 
entered  upon  such  verdict,  and  from  the  or- 
der denying  a  new  trial,  this  appeal  is 
brought. 

The  trial  court  sustained  the  objection  to 
the  admission  in  evidence  of  the  assignment 
upon  the  ground  that  it  appeared  therefrom 
that  it  was  an  involuntary  assignment  in 
bankruptcy,  made  under  the  laws  of  a  for- 
eign country,  and  therefore  did  not  operate 
to  convey  title  to  real  and  personal  prop- 
erty in  this  territory.  While  the  assignees 
claim  that  neither  from  the  instrument  it- 
self  nor  by  the  pleadings  is  it  made  to  ap- 
pear that  it  was  not  voluntarily  executed, 
we  shall,  for  the  purposes  of  this  opinion. 


fuse  to  extend  the  protection  to  nonresident 
creditors,  or,  at  least,  to  nonresident  credi- 
tors who  are  residents  of  the  state  or  coun- 
try where  the  bankruptcy  or  inSolTencsy  pro- 
CMdlnga  were  instituted. 

In  Hunt  T.  Jackson,  6  Blatchf.  340,  Fed. 
Cas.  No.  6,893,  which  was  decided  long  be- 
fore the  Waite  Case,  the  court  reco^ized  as 
the  rule  in  New  York  that,  if  neither  the 
rights  of  domestic  nor  foreign  creditors  pro- 
CMding  against  the  property  are  involved,  a 
foreign  assignee  in  bankruptcy  may,  upon 
principles  of  national  comity,  be  permitted 
to  sue  in  the  courts  of  New  York  for  the 
benefit  of  all  the  creditors.  The  rule  was 
applied  in  this  case  by  holding  that  the  for- 
eign assignee  might  maintain  an  action  in 
New  York  to  recover  property  of  the  bank- 
rupt which  had  been  consigned  to  the  de- 
fendants. 

So.  in  Merrick's  Bstate,  5  Waits  &  S.  19, 
the  court  said  that  it  was  definitively  settled 
that  a  foreign  assignee  in  bankruptcy  may 
sue  in  the  courts  of  Pennsylvania  in  the 
name  of  the  bankrupt  for  the  assets  of  the 
•state,  and  recover  them,  unless  as  against 
the  rights  of  an  American  creditor. 

Chief  Justice  Marshall,  sitting  at  circuit, 
held  in  Blane  t.  Dmmmond,  1  Brock.  62, 
Fed.  Cas.  No.  1,631,  that  forei^  assignees 
in  bankruptcy  could  not  maintain  an  action 
at  law  in  their  own  names  against  a  debtor 
of  the  bankrupt  in  Virginia,  and  that  con- 
sequently such  an  action  might  be  main- 
tained in  the  name  of  the  bankrupt  himself. 
This  decision,  however,  was  because  of  a 
technici^l  rule  of  practice  prevailing  in  Vir- 
paiB,  (les  fori),  which  permitted  an  as- 
signee of  a  chose  in  action  to  maintain  an 
action  in  his  own  name  only  In  ease  the  as- 
iigninent  was  the  act  of  the  partf  himself, 
the  rule  not  extending  to  assignments  by 
operation  of  law.  The  opinion  clearly  im- 
plies that  the  equitable  right  of  the  assignee 
in  bankruptcy  would  be  recognized  in  a 
proper  proceeding  for  that  purpose. 

Upon  the  same  ground  it  was  held  in 
Eirkland  Lowe,  33  Miss.  423,  69  Am.  Dee. 
17URJL(N.&). 


365,  and  Tully  t.  Herrhi,  44  Miss.  626,  that 
a  suit  eould  not  be  maintained  in  his  own 

name  in  the  common-law  courts  of  Missis- 
sippi by  a  syndic  appointed  under  the  in- 
solvent laws  of  Louisiana  to  recover  upon  an 
open  account  belonging  to  the  estate  of  his 
insolvent ;  but  that,  in  such  a  case,  tlie  legal 
title  to  the  account  still  remained  in  the  in- 
solvent, and  the  suit  must  be  brought  in  his 
name.  These  eases  clearly  recognize  the 
equitable  interest  of  the  syndic,  and,  in  the 
last  case,  the  syndic  was  permitted  to  cure 
the  objection  by  amending  his  declaration, 
ao  as  to  make  the  bankrupt  a  nominal  plain- 
tiff. 

In  Re  Blithman,  L.  R.  2  Eq.  23,  where  a 
person  having  a  vested  reversionaty  inter- 
est in  a  trust  fund  of  personal  property  in 
England  became  insolvoit  in  South  Aus- 
tralia and  died  after  the  trust  property  had 
fallen  into  possession,  but  before  it  had  been 
paid  over,  it  was  held  that,  if  his  domicil 
was  Australian,  the  assignees  in  insolvency 
were  entitled  to  the  payment  of  the  fund; 
but  that,  if  the  domicil  was  English,  the 
executrix,  who  had  proved  in  England,  was 
entitled}  and  an  inquiry  was  directed  to 
determine  tiie  domicil.  That  the  court,  how- 
ever did  not  mean  to  pass  upon  the  ultimate 
rights  as  between  the  assignee  and  executrix, 
even  upon  the  hypothesis  that  the  domicil 
was  English,  is  apparent  from  the  state- 
ment that,  upon  that  hypothesis,  the  money 
ought  to  be  paid  to  the  executrix,  and  that 
it  would  be  for  the  assignee  to  take  such 
steps  as  he  might  think  fit  for  the  purpose 
of  asserting  his  claim. 

In  Re  Davidson's  Settlement,  L.  R.  15  £q. 
383,  in  a  controversy  between  the  widow  of 
an  inaolveiit,  who  had  been  appointed  to 
represent  his  estate,  and  an  assignee  in 
insolvency,  appointed  in  Australia,  it  was 
held  ttiat  the  latter  was  entitled  to  a  fund 
i  in  court  to  the  credit  of  the  insolvent.  The 
I  court  said  that  it  was  immaterial  whether 
I  the  domicil  of  the  insolvent  was  English 
I  or  colonial,  since  he  voluntarily  .tu!)niitte(l 
'  himself  to  the  Australian  insol%-oney  court. 
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treat  it  as  having  be^n  made  under  an  order 
of  tlie  foreign  bankruptcy  court,  and  hence 
involuntary.  Therefore  the  matter  for  our 
determination  is  the  effect  we  will  give  to 
a  foreign  involuntary  alignment  in  bank- 
Tupixy  upon  property  in  this  territory.  The 
question  is  one  that  has  been  before  the 
courts  of  this  country  iu  many  cases  and 
from  almost  the  beginning  of  our  national 
existence.  The  English  rule  is  to  give  full  ef- 
fect to  such  transfers  of  personal  property ; 
but,  as  early  as  1809,  Chief  Justice  Marshbll, 
in  Harrison  v.  Sterry,  5  Cranch,  289,  3  L.  ed. 
104,  held  that  the  bankrupt  law  of  a  foreign 
country  could  not  operate  a  legal  transfer 
of  property  in  this  country.  Chancellor 
Kent,  in  Holmes  v.  Remsen,  4  Johns.  Ch. 
460,  8  Am.  Dec.  581.  followed  the  English 
rule,  holding  the  assignment  valid,  even  as 
against  domestic  creditors.  Holmes  v.  Rem- 
sen was  disapproved  in  Abraham  v.  Ples- 
toro.  3  Wend.  538,  20  Am.  Dec.  742,  and  in 
Willitta  v.  Waite,  25  N.  Y.  677,  and  it  has 
been  the  almost  universal  holding  of  the 
courts  tliat,  ex  proprio  vigore,  the  assign- 
ment has  no  extraterritorial  effect.  The 
most  recent  expression  on  the  subject  by  the 
Supreme  Court  of  the  United  States  is  in 
Security  Trust  Co.  v.  Dodd,  173  U.  S.  624, 
43  L.  ed.  835,  19  Sup.  Ct.  Rep.  545,  where, 
after  a  discussion  as  to  the  effect  to  be  given 
to  voluntary  or  common-law  assignments,  it 
is  said :  "But  the  rule  with  respect  to  statu- 
tory assignmen  ts  is  somewhat  di  fferent. 
While  the  anthoritieB  are  not  altogether 
liarmonious,  the  prevailing  American  doc- 
trine is  that  a  conveyance  under  a  state  in- 
solvent law  operates  only  upon  property 
within  the  territory  of  that  state,  and  that, 
with  respect  to  property  in  other  states,  it 
is  jriven  only  such  effect  as  the  laws  of  such 
state  permit;  and  that,  in  general,  it  must 
give  way  to  claims  of  creditors  pursuing 
their  remedies  tliere.  It  passes  n«  title  to 
real  estate  situated  in  another  state.  Nor, 
as  to  personal  property,  will  the  title  ac- 
quired by  it  prevail  against  the  rights  of  at- 
taching creditors  under  the  laws  of  the  state 
where  the  property  is  actually  situated." 

In  nearly  all  of  the  cases  in  which  the 
question  has  arisen,  the  rights  of  attaching 
creditors  have  been  involved.  Here  no  such 
rights  are  involved.  Tlie  contest  is  entirely 
between  the  bankrupt  and  his  assignees.  No 
case  has  been  brought  to  our  attention  in 
which  effect  has  been  refused  the  assignment 
■of  personal  property  where  it  did  not  de- 
prive creditors  pursuing  their  rights  in  the 
local  forura  of  a  security,  or  violate  the 
public  policy  of  tlie  state.  Where  effect  is 
given,  it  is  not  upon  the  theory  that  the  as- 
signment operates  to  convey  the  title,  but 
is  given  under  the  general  rule  of  comity. 
Oakev  v.  Bennett,  11  How.  33,  13  L.  ed. 
17L.R.A.(N.S.) 


5B3;  Willitta  v.  Waite,  supra:  Happy  T. 
Prickett,  24  Wash.  290,  64  Pac.  628.  Pro- 
fessor Minor,  in  bis  recent  work  on  Con- 
flict of  Laws,  at  page  322,  thus  states  thfl 
principle:  "But  it  does  not  follow,  be- 
cause, «0  proprio  vigore,  the  assignment  has 
no  extraterritorial  effect,  that  no  such  effect 
is,  under  any  circumstances,  to  be  accorded 
it.  On  the  contrary,  except  with  respect  to 
land,  the  general  rule  of  comity  is  to  recog- 
nize the  title  conferred  by  the  lew  domicilii 
up<at  the  assignee  in  every  state  where  the 
insolvent's  property  may  be  located,  save 
only  where  the  interests  of  the  forum  or  of 
creditors  require  that  it  shall  be  disregard- 
ed. Hence,  if  the  case  does  not  affect  credi- 
tors in  the  forum,  but  merely  relates  to  the 
title  of  the  assignee  and  his  right  to  collect 
and  sue  for  debts  due  the  insolvent,  the 
transfer  to  the  assignee  under  the  lex  domi- 
cilii is  sustained."  According  to  all  the  au- 
thorities, however,  comity,  will  not  prevail 
to  the  extent  of  giving  effect  to  a  foreign 
statutory  conveyance  of  real  estate.  We 
need  not  pursue  the  reasons  for  this  here, 
because  the  instrument  before  us,  even  if  it 
was  voluntarily  executed,  does  not  operate 
to  convey  real  estate,  since  it  is  not 
acknowledged  as  provided  by  our  statute. 
Lewis  T.  Herrera  (Ariz.)  85  Pac.  246,  Af- 
firmed on  appeal  by  the  Supreme  Court  of 
the  United  States  in  208  U.  S.  300,  52  L.  ed. 
506,  28  Sup.  Ct.  Rep.  412.  Paragraph  1904, 
Rev.  Stat.  1901,  authorizes  the  probate 
court  to  assign  shares  of  real  estate  only 
to  the  heirs,  or  to  persona  to  whom  they 
have  "conveyed;"  and  that  court  has  no  au- 
thority to  assign  the  share  of  an  heir  to  an- 
other who  does  not  hold  a  valid  conveyance 
of  the  title.  Martinovich  v,  Marsicano,  137 
Cal.  354,  70  Pac.  459;  Re  Ryder,  141  Cal. 
371,  74  Pac.  993. 

While  no  effect  can  be  given  the  assign- 
ment so  far  as  the  real  estate  is  concerned, 
we  see  no  reason  why  effect  should  not  be 
given  to  it  so  far  as  it  relates  to  the  dis- 
tributive share  of  personalty.  There  are  no 
local  creditors  to  be  protected.  No  policy 
of  this  territory  will  thus  be  violated.  On 
the  contrary,  we  think  such  action  will  con- 
form to  the  present  policy  of  the  country, 
since,  by  the  national  bankruptcy  act,  our 
citizens,  upon  being  adjudged  bankrupts,  are 
required  to  execute  to  their  trustees  trans- 
fere  of  all  their  property  in  foreign  coun- 
tries (clause  5,  §  7,  act  July  1,  1898,  chap. 
541,  30  Stat,  at  L.  648,  U.  S.  Comp.  Stat. 
1901,  p.  3425) ;  and  we  thus  seek,  through 
the  comity  of  foreign  nations,  to  secure  for 
the  creditors  of  our  bankrupts  the  rights 
asked  by  the  assignees  here. 

We  think,  for  the  foregoing  reasons,  that 
the  trial  court  erred  in  refusing  to  admit 
the  assignment  in  evidence^nd  in  denying 
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flw  motion  {or  a  new  trial.  Th«  judgment 
is  therefore  reversed,  and  the  cause  re- 
manded for  a  new  tiiaL 

Kent*  Ch.  J.,  and  SltMUi  and  Nare,  JJ., 


Petition  Iw  rehearing  dmied  May  18, 
IMS. 


moniGAN  SCPKKME  OOUBT. 
ALBERT  O.  IiAIR]>. 

T. 

lacmOAN  LUBRICATOR  COMPANY, 
PUT.  in  Err. 

(—  Mich.  — k  lie  K.  W.  684.r 

Corporatkm  —  offloer  —  Implied  antbor- 

TIm  aeeretaiy-treaaurer  of  a  oorporation, 
who  is  also  its  manager,  has  no  implied 
anthorify  to  oontraet  for  the  services  of  an 
empk^ee  for  a  term  artending  beyond  not 
only  the  term  of  Us  own  office,  but  that  of 
the  board  of  directors,  in  the  absence  of 
enatom  or  his  being  held  out  hj  Uw  direct- 
on  aa  having  such  autbuitj'. 

(May  26,  1008.) 


ERROR  to  ths  Oireolt  Court  for  Wayne 
County  to  review  a  Jud^eut  in  plain- 
tiff's fftvor  in  an  action  brought  to  recover 
damages  for  breach  of  aa  em[Aoyment  con- 
tract. Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Paul  B.  Moody,  with  Messrs.  Cor- 
Usa,  Iieet^  A  Joalyn,  for  idaintiff  in 
error: 

Express  authority  for  the  making  of  the 
oontraet,  or  ratification  of  tt  with  full 
knowledge  of  the  facts,  must  be  shown,  to 
render  it  valid. 

Camacho  v.  Hamilton  Bank  Note  ft  En- 
graving Co.  2  App.  Div.  369,  37  N.  Y.  Supp. 
725;  Nephew  v.  Michigan  C.  R.  Co.  128 
Mich.  602,  87  N.  W.  753;  Carney  v.  New 
York  L.  Ins.  Co.  1G2  N.  Y.  453,  49  L.R.A. 
471,  76  Am.  St.  Rep.  347,  57  N.  E.  78;* 
Beers  v.  New  York  L.  Ins.  Co.  68  Hun,  76, 
20  N.  Y.  Supp.  788;  Maxson  v.  Michigan  C. 
R.  Co.  117  Mich.  218,  75  N.  W.  459;  Smith 
V.  Co-operative  Dress  Asso.  12  Daly,  304; 
Missouri,  K.  ft  T.  R.  Co.  t.  Faulkner,  88 
Tex.  649,  32  S.  W.  883. 

Mr.  A.  J.  GroesbeA,  for  defendant  in 
error: 

The  making  of  the  contract  was  within 
the  scope  of  the  authority  of  the  secretary- 
Measurer  and  manager. 


Cam  Vote.  —  Time  for  which  contracts 
of  employment  may  he  made  on  be- 
half of  corporation  fry  Its  offloera,  di- 
MBtotWy  and  agents, 

Th»  reported  cases  on  this  subject  prior 
to  1899  are  collected  in  a  note  appended  to 
Carney  v.  New  York  L.  Ins.  Co.  49  L.R.A. 
471.  The  cases  there  cited  would  seem  to 
indicate  that  by  the  great  weight  of  author- 
ify,  an  officer,  director,  or  agent  for  a  cor- 
poration has  no  implied  power  to  make  con- 
tracts of  employment  for  life  on  behalf  of 
its  company;  and  the  later  eases  sustain 
this  doctrine. 

Thus,  in  Nephew  t.  Michigan  0.  R.  Co. 
128  Mich.  599.  87  N.  W.  753,  plaintiff  sued 
for  damages  for  defendant's  breach  of  an 
alleged  contract  of  employment  entered  into 
on  behalf  of  defendant  by  its  general  attor- 
ney, whose  sole  duty  vnu  to  furnish  legal 
advice  and  settle  suits.  By  this  sontract 
the  plaintifT,  who  had  been  disabled  while 
in  tne  company's  service,  was  to  be  em- 
ployed for  life;  but  the  .court  held  such 
contract  void  because  the  general  legal  ad- 
viser of  a  railway  company  has  no  author- 
ity to  nuke  such  contract  of  employment. 
The  court  cites  with  apparent  approval  Car- 
ney T.  New  York  L.  Ins,  Co.  supra,  to  which 
the  earlier  note  on  this  subject  is  appended. 

In  Usher  v.  New  York  C.  &  H.  R.  R.  Co. 
76  App.  Div.  422,  78  N.  Y.  Supp.  608.  (Af- 
flrm^  without  opinion  in  179  N.  Y.  544,' 
71  N.  E.  1141),  however,  a  contract  of  em- 
ployment entered  into  between  a  railway 
superintendent  on  behalf  of  the  company, 
17liJBjL(N.&)  12 


and  an  injured  employee,  whereby  the  latter 
was  given  a  place  for  Hfe  in  consideration 
of  releasing  the  company  from  liability  for 
damages,  was  upheld,  since  the  company  had 
retained  the  release  and  thereby  accepted 
the  benefit  of  the  contract.  The  case  of 
Carney  v.  New  York  L.  Ina.  Co.  supra,  was 
distinguished  on  the  ground  that  in  the 
Carney  Case  the  contract,  wholly  executory 
on  both  sides,  was  unreasonable  and  void 
for  want  of  authority,  while  in  the  case 
at  bar  the  contract  was  a  settlement  and 
adjustment  of  a  claim  for  damages,  wholly 
executed  on  the  part  of  the  plaintiff. 

The  authority  to  make  contracts  for  peri- 
ods less  than  life  seems  to  depend  largely 
on  the  character  of  the  officer  making  the 
ctmtraet,  and  the  general  authority  con- 
ferred upon  him  by  the  by-laws.  By  the 
weight  of  autliority,  as  indicated  by  the 
earlier  note  as  well  as  the  cases  cited  in  the 
present  one,  the  president  and  general  man- 
ager haTe  implied  authority  to  make  con- 
tracts of  employment  for  one  year. 

In  Arkadelphia  Lumber  Co.  v.  Asman,  85 
Ark.  668,  107  S.  W.  1171,  it  was  contended 
that  a  by-law  authorizing  the  president,  who 
held  his  office  for  a  year,  to  "direct  and 
control  the  affairs  of  the  company,"  did  not 
authorize  him  to  employ  a  managing  sales- 
man for  a  year;  but  the  court  held  that, 
under  this  by-law,  the  president  had  such 
power,  and  allowed  damages,  as  provided  In 
the  contract,  for  a  discharge  before  the  ex- 
piration of  the  year. 
In  Caldwell  t.  Mutual  Reserve  Fund  Life 
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Oaeaer  t.  H.  U.  Loud  ft  Soni  Lumber  Co. 
86  Mich.  641.  24  Am.  St.  Bcp.  134,  49  N. 
W.  S76;  Aduni  Min.  Co.  v.  Senter,  28 
Mich.  73;  Antrim  Iron  Co.  t.  Andenon,  140 
Mich.  702,  U2  Am.  St.  Bep.  434,  104  N.  W. 
310. 

MontgcHnery,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brought  an  action  to  reeorer 
damages  for  the  breach  of  a  contract  of  em- 
ployment corering^  the  period  of  three  years 
from  the  let  day  of  February,  1004.  The 
contract  purported  to  be  signed  on  the  one 
part  by  the  plaintiff,  and,  on  the  other,  by 
Oe<nge  C.  liforris,  secretary-treasurer,  on 
behalf  of  ihe  defendant  oompany,  and  pro- 
Tided  oompensation  of  $1,600  per  year  for 
the  term  of  three  years.  ~  The  plaintiff  oon- 
tinued  in  the  employment  of  the  defendant 
during  1004  and  until  the  11th  of  March, 
1905,  when  hie  employment  was  terminated. 
The  president  of  the  company,  Mr.  Corliss, 
had,  in  January,  1905,  told  him  tliat  his 
services  would  not  be  required,  and  that  he 
had  better  seek  other  employment,  and,  when 
told  by  the  plaintiff  that  he  had  a  contract 
with  the  defendant,  and  upon  the  production 
of  the  contract  signed  by  Mr.  Morris,  he  was 
assured  by  the  president  of  the  company  that 
the  contract  was  not  binding.  He  was  al- 
lowed to  continue,  however,  until  the  llth 
of  Manjh,  when  his  services  were  finally  dis- 
pensed with.  There  was  no  testimony  in  the 
case  offered  by  the  plaintiff  to  show  that 
other  contracts  of  employment  extending 
.over  a  period  of  three  years,  or  for  any  con- 
siderable period,  had  been  made  by  Mr. 
Morris,  nor  was  there  any  evidence  ttiat, 
[vior  to  the  time  the  contract  was  produced 
to  the  president,  Mr.  Corliss  or  the  directors 
of  the  company  had  any  knowledge  that 
such  a  contract  as  that  involved  here  had 
been  made.  The  plaintiff  was  paid  by  the 
week,  and  ree^ved  hia  «)mpen8ation  from 
the  bookkeeper,  giving  receipts  therefor.  Mr. 
Morris  became  insane  in  1904,  and  was  sue- 


Uat, 

eeeded  by  John  B.  Corliss,  Jr.,  in  tiie.olBoe 
of  treasurer.  The  circuit  judge  directed  a 
verdict  for  tiie  plaintiff  for  tho  amount  of 
salary  stipulated  from  the  time  of  his  dia- 
ehaige  up  to  the  date  of  the  eommen cement 
of  the  suit. 

It  is  very  obvious  that  there  was  no  etm- 
elusive  evi^nce  of  ratifieatlciit  as,  npm  tha 
first  discovery  of  the  existenoe  of  a  oon- 
traet  by  the  defendant,  its  validly  was 
quesUoned,  and  plaintiff  vtrj  dearly  under- 
stood that  in  his  oontinned  employment  the 
compai^  was  not  reoognixing  the  validi^  of 
this  contract.  The  plaintifl*s  case  must  reat 
upon  the  implied  power  which  the  etreuit 
judge  seems  to  have  found  arising  from  the 
fact  tliat  Mr.  Morris  was  seeretary-treasnry 
of  tkt  ecH^ration  and  manager  of  ita 
business  under  the  direeUon  of  ttie  board 
of  directors,  to  justify  a  contract  of  em- 
ployment for  a  term  of  three  years.  Section 
7040  of  the  Compiled  Iaws  provides:  "dec. 
4.  The  stock,  property,  affairs,  and  hnsincBs 
of  every  manufacturing  or  mercantile  corpo- 
ration shall  be  managed  by  not  less  than 
three  directors,  who  shall  be  chosen  annual- 
ly by  the  stockholders  at  such  time  and 
place  as  shall  be  provided  by  the  by-laws  of 
said  corporation,  and  who  sliall  be  stock- 
holders, and  shall  hold  their  offices  for  one 
year  and  until  others  shall  be  chosen  in 
their  stead."  Mr.  Morris  was  elected  as 
secretary-treasurer  for  the  term  of  one 
year.  It  would  seem  clear  that,  in  the 
absence  of  any  evidence  of  (uslom,  or  any 
holding  out  as  possessed  of  authority  other 
than  the  bare  fact  that  he  was  secretary- 
treasurer  and  manager,  the  authority  to 
continue  employment  not  only  beyond  his 
term  of  ofTice,  but  beyond  the  period  during 
which  the  entire  management  of  the  affairs 
of  tlie  company  might  be  changed  by  the 
election  of  a  new  board  of  directors,  would 
not  be  implied.  A  case  very  much  in  point 
Is  Camacho  v.  Hamilton  Bank  Note  ft 
graving  Co.  2  App.  Div.  360,  37  N.  Y.  bupp. 
726,  in  which  a  contract  made  by  the  de- 
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Asso.  63  App.  Div.  246,  65  K.  Y.  Supp.  826, 
plaintiff  sought  to  recover  certain  fees  and 
commissions  which  he  claimed  by  virtue  of 
a  contract  executed  by  the  vice  president,  a 
meml>er  of  the  necutive  eonunittee  of  said 
company,  in  its  belialf,  providing  by  its 
terms,  as  compensation  for  six  months'  serv- 
ice, his  salary  and  certain  fees  and  commis- 
sions which  should  be  received  by  the  com- 
pany for  the  next  ten  years;  but  the  court 
held  that  the  vice  president  acted  in  ex- 
cess of  his  power  in  creating  such  charge 
upon  the  corporation  for  ten  years;  as  there 
was  no  evidence  of  ratification,  the  plaintiff 
could  not  recover. 
17  L.R.A.(N.6.) 


In  Reupe  v.  D.  H.  Stuhr  ft  Son  Grain  Co. 
126  Iowa,  632,  102  N.  W.  509,  it  was  con- 
tended tluit  defendant's  business  manager, 
who  was  authorized  to  employ  all  necessary 
help,  had  no  authority  to  employ  plaintiff 
as  grain  solicitor  for  one  year;  but  the  eourt 
held,  since  it  was  the  custom  in  that  terri- 
tory to  hire  grain  solicitors  for  a  year,  the 
manager,  who  held  his  position  for  no  defi- 
nite time,  was  authorized  to  contract  for 
plaintiff's  services  for  one  year.  The  court, 
however,  recognized  the  general  rule  that  a 
manager  of  a  corporation  cannot  engage 
employees  for  a  long  future  period  witnout 
express  authority. 
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fendanfa  Tioe  preaident  and  general  man- 
a^r  for  a  term  of  three  years  wae  under 
conaideration.  The  court  said:  "But  no 
preiumption  of  law  can  be  indulged  in  that, 
because  a  person  acts  as  such  a  manager,  he 
has  the  power  to  bind  his  principal  to  con- 
tTscta  of  an  extraordinary  nature,  and  of 
aueh  a  ehamcter  as  would  involve  .the  corpo- 
ration  in  enormona  obligattoiu  and  lor 
loog  perioda  of  time.  If  a  general  manager, 
aimply  by  Tirtne  of  his  being  diarged  with 
the  ordinary  conduct  uf  the  bueinese,  would 
liave  the  right  to  Und  Us  principal  to  a 
ecmtraet  for  eervice  for  tiiree  years,  involv- 
ing  the  obligation  to  pay  tbouBands  of  dol- 
laia  of  salary  to  an  employee,  why  may  not 
that  power  extend  indefinitely,  so  that  he 
may  make  contracts  for  all  employees  for 
indefinite  periods,  and  thua  aasmne  to  him- 
aelf  a  power  which  it  cannot  be  suppcwed 
waa  ever  intended  to  be  lodged  in  himi" 
The  eaaa  is  in  all  substantial  respects  on 
all  foura  with  the  present  ease.  It  is  cited 
with  approval  by  this  eourt  in  Nephew  t. 
Michigan  C.  R.  Co.  128  Mich.  602,  87  N. 
W.  763.  See,  »}ao,  the  eases  collected  in 
note  to  Cam^  t.  New  Tork  L  Ins.  Co.  40 
LJLA.  471.  TlM  ease  eited  by  plaintiff's 
cfmnael,  Ceeder  t.  H.  If.  Loud  ft  Sons  Lum- 
ber Co.  86  Mich.  641>  24  Am.  St.  Rep.  134, 
4B  N.  W.  S76,  is  not  in  eonfliot  with  the 
Tiews  here  expressed.  It  was  assumed  in 
that  case  that  the  employment  of  a  sawyer 
for  the  season  was  usual  and  neceasaiy  in 
the  conduct  of  the  business  with  which  the 
president  of  the  company  was  intrusted,  and 
it  was  held  that,  as  the  primary  intention  of 
a  corporation  in  employing  an  agent  Is  that 
be  shall  be  able  to  accomplish  the  purposes 
of  the  agency,  the  power  to  do  whatever  waa 
essential  to  the  aoiomplishment  of  that  ob- 
ject was  to  be  implied.  The  iltnation  is 
qnite  different  from  that  here,  as  it  can 
bardly  lie  contended  tbat  the  employment  of 
clerks  or  mbordinatea  for  a  term  of  years 
Is  essential  to  the  conduct  of  the  business. 
Whether  there  waa  proof  in  that  case  that 
it  was  customary  to  employ  sawyers  by  the 
season  is  not  made  very  clear  by  the  de- 
cision. But  the  court  would  almost  take  ju- 
dicial notice  that  such  is  the  tact.  There 
was  no  such  proof  in  the  present  case,  and, 
if  there  is  any  presumption  on  the  subject, 
it  ia  quite  the  reverse  as  to  the  employment 
of  clerks  and  subordinates  in  an  ofBee  such 
as  that  of  the  defendant. 

The  eonrt  was  in  error  in  direeting  a  ver- 
dict for  the  plaintiff;  and  the  judgment  will 
be  reversed,  with  costs,  and  a  new  trial  or- 
dered. 

17LJB.A.(N.S.) 


XORTH  CAROLINA  SfJPBICBIS 
COURT. 

^lABT  B.  SMITH,  by  Next  Friend,  Appt, 

V. 

NORTH   CAROLINA   RAILROAD  COM- 
PANY. 

(147  N.  C.  448,  61  S.  E.  266.) 

Carrier  —  stopping  train— cars  on  par- 
allel tracks. 

A  railroad  company  is  liable  for  injury 
to  a  passenger  by  the  jerking  of  the  train 
in  starting,  while  he  is  stuiding  on  the 
platform,  awaiting  an  oj^rtunity  to  alight, 
after  the  train  has  stopped  at  his  station, 
with  cars  standing  and  moving  on  parallel 
tracks  so  close  to  bis  train  that  any  at- 
tempt to  use  the  passageway  between  them 
is  not  unlikely  to  result  in  injury. 

(April  22.  1008.) 

APPEAL  by  plaintiff  frun  a  judgment  of 
the  Superior  Court  for  Alamtftace  Conn- 

CTose  Note.  —  Stopping  passenger  train 
at  point  where  trains  are  standing 
or   moving    on    parallel,  adjacent 

The  liability  of  a  railroad  company  for 
injuries  to  passengers  ai^  others  caused  by 
running  a  train,  engine,  or  ear  between  a 
standing  train  and  the  station  Is  treated 
in  a  case  note  to  Atchison,  T.  ft  6.  F.  R.  Co, 
V.  McElroy,  18  L.R.A.(K.S.)  620. 

But  one  ease  other  than  Smith  t.  Nokth 
Cabouna  R.  Co.  has  been  found  wherein 
it  appeared  that,  at  the  time  the  passenger 
train  was  stopped  for  the  purpose  of  fet- 
ing off  passengers,  another  train  was 
standing  or  moving  on  an  adjacent,  parallel 
trade  on  that  side  of  the  train  where  passen- 
gers might  be  expected  to  embark  or  dis- 
embark, so  as  to  block  the  way.  That  ia 
the  case  of  Louisville  ft  N.  R.  Co.  v.  Keller, 
104  Ky.  768,  47  8.  W.  1072,  in  which  it  ap- 
peared that,  upon  arrival  of  the  train  at 
plaintiff's  destination,  the  way  to  the  depot 
was  blocked  by  a  freight  train  standing  on 
an  adjacent  track;  that,  while  it  was  rain- 
ing and  hailing,  plaintiff  was  assisted  to  the 
ground,  and,  not  being  able  to  get  to  the 
depot  except  by  crawling  under  Uie  freight 
train,  or  by  going  around  it  by  walking 
between  the  two  standing  trains,  she  stood 
in  the  storm  without  protection,  having  no 
umbrella,  until  the  freight  train  moved 
away,  a  period  of  time  variously  estimated 
at  from  two  to  ten  nilnutes.  It  was  held 
that,  since  a  passenger  is  entitled  to  an 
opm  and  unobstructed  way  between  his 
train  and  th»  depot,  especially  in  inclement 
weather,  the  carrier  was  guilty  of  gross 
negligence. 

Upon  the  question  of  the  liability  of  a 
railroad  company  for  injury  to  an  intending 
passenger,  caused  by  blocking  the  way  to 
the  station  or  the  train,  see  Louisville  ft 
N.  R.  Co.  V.  Dauffbertv.  ond  case  note  there- 
to in  16  L.R.A.(N.S.)  740. 
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ty  in  defendant's  favor  in  on  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  cauaed  by  defendanffi 
negligence.  Bflreraed. 

Statement  hy  Hoke,  J.; 

There  was  evidence  on  the  part  of  plaintiff 
tending  to  show  that,  on  or  about  June  7, 
1906,  the  plaintiff  and  ber  sister  were  pas- 
sengers on  defendant's  train,  going  from 
Hillsboro  to  Mebane,  North  Carolina,  the 
last  being  a  schedule  stop  of  the  train;  that 
plaintiff  entered  the  second-class  car  (the 
train  being  crowded  in  the  first-class  car) 
in  company  with  her  sister,  and  that  she 
bad  a  ticket  to  go  to  Mebane,  North  Caro- 
lina. The  conductor  on  the  train  took  up 
her  ticket.  That  when  the  train  stopped  at 
Mebane,  where  she  lived,  and  where  she 
knew  the  locality,  it  did  not  stop  at  the 
place  usually  used  for  passengers  to  alight, 
but  aboui  SO  yards  east  thereof ;  that  plain- 
tiff, after  the  train  had  stopped,  got  up  from 
the  seat,  and  went  with  her  sister  to  the 
platform  of  the  car  to  alight,  when  she  dis- 
covered that  box  cars  were-  on  a  side  track 
on  the  north  side,  and  a  train  with  engine 
attached  was  on  the  south  side,  of  the  car 
in  which  she  had  arrived;  that  the  side 
tracks  were  close  to  the  track  on  which  was 
the  car  she  was  on, — one  witness  said  about 
0  feet  between  the  rails;  that  no  one  of, 
the  train  crew  was  there  to  assist  her  to 
alight,  and  that  it  was  not  the  place  to 
alight,  as  she  was  well  acquainted  with  the 
ground ;  that  passengers  are  usually  received 
and  discharged  on  the  south  side  of  the 
track  where  the  depot  is  situated;  that 
when  she  reached  the  platform  the  local 
train  began  to  move  east  along  by  where 
she  stood  on  the  platform,  and  that  she 
hesitated  to  attonpt  to  alight  there,  and 
while  she  was  standing  there,  not  over  half 
a  minute,  the  train  on  which  she  was  began 
to  move  slowly  toward  the  station,  and 
that  she  supposed  it  was  going  to  pull  up 
to  the  place  to  alight,  and,  instead,  it  in- 
creased in  speed,  and  by  jerking  threw  her 
and  her  sister  off  and  injured  them.  At 
the  close  of  the  plaintiff's  evidence,  on  mo- 
tion made  in  apt  time,  a  nonsuit  was  or- 
dered, and  plaintiff  excepted  and  appealed. 

Messrs.  Ijong  &  "Long  for  appellant. 

Mr.  James  H.  Pon,  for  appellee: 

Plaintiff  was  negligent  and  was  violating 
the  rules  of  the  road  and  the  public  law 
of  the  state  when  injured. 

Lambeth  t.  North  Carolina  R.  Co.  6ti 
N.  C.  494,  8  Am.  Rep.  508;  Burgin  v. 
Richmond  &  D.  R.  Co.  115  N.  C.  673,  20 
S.  E.  473;  Neal  v.  Carolina  C.  R.  Co. 
126  N.  C.  634,  49  L.R.A.  684,  36  S.  E.  117; 
Johnson  v.  Atlantic  &  N.  C.  R.  Co.  130  N 
17KR.A.(N.S.) 


C.  488,  41  S.  E.  794;  Bessent  v.  Southern 
R.  Co.  132  N.  C.  934,  44  S.  E.  648;  Biles 
V.  Seaboard  Air  Line  R.  Co.  139  N.  C. 
628,  52  6.  E.  129;  Revisal  (1905)  $  2628; 
Denny  v.  Norm  Carolina  R.  Co.  132  N.  C. 
340,  43  S.  £.  847;  Shaw  v.  Seaboard  Air 
Line  R.  Co.  143  N.  C.  312,  56  S.  £.  713. 

Messrs.  W.  B.  Rodman  and  Parker  A 
Parker  also  for  appellee. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

A  common  carrier  is  charged  with  the 
duty  of  carrying  passengers  to  the  point 
of  their  destination,  and  there  affording 
them  fair  and  reasonable  opportunity  to 
alight  from  the  cars,  and  depart  from  the 
train  yards  or  depot  grounds  in  safety.  In 
Hutchinson  on  Carriers,  {  928,  speaking  of 
these  obligations,  the  author  says:  "It  is 
the  duty  of  railway  companies,  as  carriers 
of  passengers,  to  provide  platforms,  waiting 
rooms,  and  other  reasonable  accommodations 
for  such  passengers  at  the  stations  upon 
such  road  at  which  they  are  in  the  habit 
of  taking  on  and  putting  off  passengers. 
Their  public  profession  as  such  carriers  is 
an  invitation  to  the  public  to  enter  and  to 
alight  from  their  cars  at  their  stations,  and 
it  has  been  held  that  they  must  not  only 
provide  safe  platforms  and  approaches  there- 
to, but  that  they  are  bound  to  make  safe, 
for  all  persons  who  may  come  to  such  sta- 
tions in  order  to  become  their  passengers, 
or  who  may  be  put  off  there  by  them,  all 
portions  of  their  station  grounds  reasonably 
near  to  such  platforms,  and  to  which  such 
persons  may  be  likely  to  go;  and,  for  not 
having  provided  such  stational  accommoda- 
tions and  safeguards,  railway  companies 
have  frequently  been  held  liable  for  injuries 
to  such  persons."  And  in  {  1117:  "The 
passenger  is  entitled  not  only  to  be  properly 
carried,  but  he  must  be  carried  to  the  end  of 
the  journey  for  which  he  has  contracted  to 
be  carried,  and  must  be  put  down  at  the 
usual  place  of  stopping."  And,  further,  in 
S  1118:  "When  the  conveyance  has  reached 
the  destination  of  the  passenger,  the  carrier 
must  exercise  the  highest  degree  of  practi- 
cable care,  diligence,  and  skill  in  affording 
the  passenger  sufficient  time  and  opportuni- 
ty to  alight;  and,  if  the  usual  suQicient  time 
be  not  given  him  to  alight,  and  he  is  com- 
pelled to  go  on  to  the  next  station,  or  if  a 
sudden  start  of  the  conveyance  be  made 
whilst  he  is  in  the  act  of  alighting,  and  an 
injury  is  occasioned  to  him  thereby,  it  will 
be  negligence  in  the  carrier,  for  the  conse- 
quences of  which  he  will  be  responsible." 
And  Moore  on  Carriers  states  the  same  doc- 
trine, as  follows  (9  38,  pp.  674,  676) :  "It  is 
the  duty  of  the  servants  of  a  carrier  of  pas* 
sengers,  especially  when  in  o^rge  of  ^  rail- 
Digitized  byCuOOglC 


1908. 


SillTH  V.  NORTH 


CAROLINA  R.  CO. 


181' 


ro«d  train,  to  Mop  it  a  reasonable  time  to 
allow  paaaengerB  to  board  or  aligitt  with 
aaitty;  and,  in  the  alwence  of  contributory 
■^ligence  on  the  part  of  the  passenger,  the 
carrier  ia  liable  for  injuries  resulting  from 
a  failure  to  perform  thii  duty.  .  .  .  The 
duty  resting  upon  a  carrier  involves  the 
obligation  to  deliver  it*  passenger  safely  at 
his  desired  destination,  and  that  involves 
the  duty  of  observing  whether  he  has  ac- 
tually alighted  before  the  car  is  started 
again.  If  the  conductor  fails  to  attend  to 
this  duty  and  does  not  give  the  passenger 
time  enough  to  get  off  before  the  car  starts, 
it  is  necessarii^  this  n^Iect  of  dufy  which 
Is  the  primary  and  proximate  cause  of  the 
accident.  If  injury  be  occasioned  thereby  to 
the  passenger.  It  is  not  a  duty  doe  a  per- 
son solely  because  he  is  in  danger  of  being 
hurt,  but  it  is  a  duty  owed  to  a  person 
wIhto  the  carrier  had  imdertafeen  to  deliver, 
and  who  was  entitled  to  the  delivery  safely, 
by  being  allowed  to  alight  without  dsnger.** 
As  in  other  duties  looking  to  the  safety  of 
Uwir  passengers,  carriers  are  held  to  a  high 
degree  of  care  in  respect  to  thess  obliga- 
tions, and  such  duties  are  in  no  soise  per- 
formed  1^  stopping  before  th^  reach  their 
usual  place,  nor  in  stopping  before  or  at 
Biush  place  with  cars  on  parallel  tracks,  so 
dose  together  that,  by  the  projeeticm  of  the 
cars  over  the  rails,  passengers,  in  order  to 
enter  or  alight  from  trains,  are  forced  into 
a  crowded  passway,  where  the  slightest  mo- 
tion of  either  train,  or  a  rush  of  the  'pas- 
sengers themselves,  is  not  unlikely  to  re- 
sult in  painful,  and  at  times  serious,  or 
even  fatal,  injuries. 

An  application -of  these  prindples  to  the 
facts  presented  givea  clear  indicati<ui  that 
defendant  was  guilty  of  a  negligent  breach 
of  duty  in  reference  to  plaintiff,  a  passen- 
ger on  one  of  its  trains,  and  there  is  no 
testimony  to  justify  the  ruling  that,  as  a 
matter  of  law,  plaintiff  was  guilty  of  con- 
tributory negligence.  This  is  n<A  a  ease 
which  comes  within  the  principle  on  which 
Shaw  V.  Seaboard  Air  Line  R.  Co.  143  N.  C. 
312,  56  8.  E.  713,  was  made  to  rest,  that 
a  passenger  who  was  injured,  by  reason  of 
going  out  on  a  platform  while  the  train  was 
in  motion,  In  violation  of  a  rule  of  the  com- 
pany, posted  in  pursuance  of  the  statute, 
was  barred  of  recovery.-^  In  the.cass  before 
us,  the  train  had  come  to  a  stop,  the  only 
one  it  intended  to  make  at  the  station,  and 
the  plaintiff  having  gone  out  on  the  plat- 
form, with  a  view  of  alighting,  and,  before 
she  was  given  opportunity  to  do  so,  the 
train  started,  and,  by  reason  of  two  sudden 
jerks,  pluntiff  was  thrown  from  the  train 
and  injured.  The  facts  bring  the  case  morn 
within  the  decision  of  Dnrden  v.  Atlantic 
Coast  Line  R.  Co.  144  N.  a  1,  66  S.  £. 
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612,  and  must  be  determined  on  the  prind- 
ples of  that  well-considered  opinion,  as  far 
as  the  same  apply. 

There  was  error  in  directing  a  nonsuit, 
and  this  will  bs  certified,  that  a  proper  trial 
of  the  cause  m^  be  had. 

Error. 


TERHONT  SUPREME  COURT. 

GEORGE  D.  GOODRICH,  Exr.,  etc.ofOor^ 
nelia  D.  Goodrich,  Deceased, 

V. 

RUTLAND  SAVINGS  BANK. 


H.  ISABEL  CREASER,  Claimant. 
(-_  Vt.  — ,  68  AtL  661.) 

• 

Gift  —  savings-bank  aixwunt. 

1.  A  delivery  sufficient  to  pass  title  to  a 
savings-bank  account  is  shown  1^  the  de- 
livery to  one  having  possession  of  the  book 
as  bailee  for  the  owner  of  an  order  on  tiie 
hank  to  pay  the  account  to  him,  accom- 
panying a  parol  gift  of  it,  followed  1^  a 
holding  of  the  hook  by  the  donee  as  owner. 
Same  —  reservation  of  interest  —  effect. 

2.  A  valid  gift  of  a  savings-bank  deposit 
is  not  prevented  by  a  reservation  by  the 
donor  of  the  right  to  the  interest  during 
Ufe  If  needed. 

(May  7,  1908.) 


OoBe  Note.—DeUverif  neeesaartf  to  oom- 
plete  gift  of  a  savfnffs-banJe  ooooimt 
lehen  the  boole  to  already  in  tfte  fws- 
oeaston  of  the  donae. 

Delivery  of  the  pass  book  is  usually  held 
a  sufficient  delivery  to  vslidate  the  gift, 
either  infer  vivM  or  causa  mortig,  of  a 
savings-bank  account;  but,  when  the  pass 
book  is  already  in  the  donee's  posseBsion 
for  another  purpose,  something  more  than  a 
mere  verbal  donation  of  the  money  repre- 
sented by  such  book  has  been  held  essential 
to  constitute  a  valid  gift  causa  mortia. 

Thus,  in  Drew  v.  Hagerfy,  81  Me.  231. 
3  L.R.A.  230,  10  Am.  St.  Rep.  256.  17  Atl. 
63,  where  a  husband  gave  to  his  wife  cer- 
tain money  deposited  to  his  account  in  a 
savinfTS  bank,  but  did  not  transfer  the 
pass  book,  beoause  it  was  already  in  the 
wife's  possession,  the  court  held  that  the 
gift  of  a  savings-bank  book  from  huahand* 
to  wife,  causa  mortia,  is  not  valid  without 
delivery,  although  the  l>ook  is  already  In 
her  possession;  and  his  saying  to  her  "You 
may  have  it,"  or,  "You  may  keep  it,  it  is 
yours,"  is  not  sufiScient  to  pass  title. 

And  the  doctrine  announced  in  the  Drew 
Case  seems  to  have  been  adopted  in  French  v. 
Raymond,  39  Vt.  623,  which  is  fully  dis- 
cussed in  GooDBicii  v,  Rutland  Sav.  Bask, 
although,  in  the  French  Case,  it  appeared 
that  the  pass  book  had  always  been  in  the 
hands  of  the  donee,  and  ther 
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EXCEPnONB  by  claimant  to  rulings  of 
the  Rutland  County  Court  made  dur- 
ing the  trial  of  an  action  by  the  executor  of 
Cornelia  D.  Goodrich,  deceased,  to  recover 
a  aavingB-bank  deposit  atanding  in  her  name, 
which  resulted  in  a  verdiet  in  plaintiff's 
favor.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Hunton  and  Stlckney,  for  claim- 
ant; 

The  intention,  perfected  by  a  conveyance 
of  the  legal  title,  makes  the  gift  irrevocable. 

Kerrigan  v.  Rautigan,  43  Conn.  17; 
Wagoner's  Estate,  174  Pa.  558,  32  L.R.A. 
766,  52  Am.  St.  Rep.  828,  34  Atl.  114; 
Stephens  v.  Rinehart,  72  Pa.  434;  Foster  v. 
Mansfield,  3  Met.  414,  37  Am.  Dec.  164; 
Hummel's  Estate,  161  Pa.  215,  28  AU.  1113; 
Candor's  Appeal,  27  Fa.  119. 

Reservation  of  interest  did  not  invalidate 
the  gift. 

Davis  T.  Ney,  126  Mass.  690,  28  Am.  Rep. 
272;  Smith  v.  Oasipee  Valley  Ten  Centa 
Sav.  Bank,  64  N.  H.  228,  10  Am.  St.  Rep. 
400,  9  Atl.  792;  Green  v.  Tulane,  52  N.  J. 
Eq.  172,  28  Atl.  9;  Bennett  v.  Cook,  28  S. 
C.  363,  6  S.  E.  28;  Pope  v.  Burlington  Sav. 
Bank,  56  Vt.  284,  48  Am.  Rep.  781;  Howard 
V.  Windham  County  Sav.  Bank,  40  Vt.  697. 

Messrs.  Butler  &  Moloney  and  Stlck- 
ney,  Sargent,  &  Sfceels  for  plaintiff. 

Watson.  J.,  delivered  the  opinion  of 
the  court; 

The  only  question  is  whether  it  was  error 
to  order  a  verdiet  for  the  plaintiff.  It  was 
contended  by  the  claimant  that  her  moth- 
er, the  testatrix,  gave  her  the  money  de- 
posited in  the  Rutland  Savings  Bank,  rep- 
resented by  deposit  book  No.  27,809,  reserv- 
ing a  right  to  the  interest  thereon  during 
her  lifetime,  if  at  any  time  she  should  need 
it.  The  evidence  tended  to  show  that  the 
money  was  deposited  in  the  bank  some  time 
in  the  year  of  1891,  and  that,  about  the  time 
(rf  making  the  deposit,  the  deport  book  was 


given  to  the  claimant  by  her  mother,  to  take 
care  of  and  keep  for  her;  that  on  Januaiy 
25,  1893,  in  the  presence  of  the  claimant's 
husband,  the  mother  made  out  an  order  on 
the  bank,  directing  it  to  pay  to  the  claimant 
or  bearer  the  amount  of  the  deposit,  and  gave 
the  order  to  the  claimant  "with  the  book," 
the  mother  at  the  same  time  saying  "that 
she  wanted  the  interest,  if  she  needed  it, 
that  would  accumulate  at  the  bank,"  and 
that  "when  she  got  through  with  it  the  re- 
mainder should  go  to"  the  claimant;  and 
that  from  that  time  the  claimant  always 
kept  the  deposit  book.  Tlie  evidraee  of  what 
took  place  on  the  occasion  last  named  may 
fairly  be  interpreted  to  mean  that  the 
testatrix  then  made  out  the  order  of  that 
date,  and  gave  it,  together  with  the  book, 
to  the  claimant,  and,  inferentially,  that  the 
testatrix  at  that  precise  time  had  the  book 
in  her  possession  and  delivered  it  to  the 
claimant.  Thus  construed,  the  case  is  with- 
in the  well-settled  law  that  a  deposit  in  a 
savings  bank  may  be  the  subject  of  a  gift, 
and  that  the  delivery  of  the  deposit  book  by 
the  donor  to  the  donee  is  a  sufficient  con- 
summation of  the  gift  to  vest  in  the  latter 
the  possession  and  title.  Watson  v.  Wat- 
son, 69  Vt.  243,  39  Atl.  201;  Hackett  v. 
Moxley,  65  Vt.  71,  25  Atl.  808.  It  is  said, 
however,  that,  when  considered  in  connec- 
tion with  the  evidence  showing  the  deposit 
book  previously  in  the  claimant's  hands  to 
keep  for  her  mother,  the  evidence  tended  to 
show  that  only  the  order  was  then  de- 
livered,— that  the  claimant  already  had  pos* 
session  of  the  book.  Taking  this  version  of 
the  evidence,  although  there  is  some  con- 
flict of  authority  on  the  question,  we  think 
that,  by  the  better  view  of  the  law,  a  de- 
livery sufficient  to  answer  all  legal  require- 
ments may  be  found.  Thus  considered,  the 
evidence  tended  to  show  that,  while  the 
claimant  was  holding  the  deposit  book  for 
her  mother,  the  latter  verbally  gave  the  de- 
posit to  her,  and,  in  connection  therewith. 


denee  that  the  donor  ever  knew  that  there 
was  such  a  book. 

Delivery  of  the  pass  book  has,  however, 
been  held  unnecessary  to  validate  a  gift  of 
savings-bank  deposits  infer  vivos,  where  the 
book  was  already  in  the  donee's  possession. 
,  Thus,  in  Providence  Inst,  for  Sav.  v. 
Taft,  14  R.  I.  503,  a  gift  of  a  savings-bank 
deposit  was  held  valid  as  a  gift  tnfer  vivos 
without  delivery  of  the  pass  book,  where  the 
twok  was  already  in  the  hands  of  the  donee 
for  safe-keeping,  and  the  donor,  after  hav- 
ing given  the  pass  book  to  the  donee,  in  rec- 
ognition of  past  indebtedness,  ratified  the 
gift  in  various  conversations  with  the  donee 
prior  to  his  death. 

In  Jacobs  V.  Jolley,  29  Ind.  App.  25,  62 
N.  E.  1028,  deceased,  in  her  lifetime,  gave  to 
defendant  a  portion  of  her  savlngB-bank  de- 
17L.R.A.(N.S.) 


posit,  delivering  to  her  a  written  order 
on  the  savings  bank  as  well  as  the  pass 
book,  the  gift  to  take  effect  on  the  donor's 
death.  Later,  deceased  gave  the  balance  of 
the  savings-bank  deposit  to  defendant,  say- 
ing to  her:  "You  already  have  the  bank 
book,  and  I  give  it  all  to  you."  It  was  held 
that  a  valid  gift  int^  vivos  was  made  of  the 
whole  deposit,  it  not  being  necessary  for 
the  donee  to  delivw  the  bo^  to  the  donor, 
that  it  might  be  redelivered  to  the  donee, 
for,  "to  make  a  gift  of  the  deposit  evi- 
denced by  a  savings-bank  book,  an  actual 
delivery  of  the  book  by  the  donor  to  the 
donee,  at  the  time  of  making  the  gift,  is 
not  necessary,  when  the  donee  is  already  in 
possession  of  it,  but  the  gift,  if  complete 
and  unambiguous,  may  be  effected  by  a  sim- 
ple, oral  declaration.'^ 
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made  oat  and  gave  to  her  a  written  order, 
directii^  the  bank  to  pay  the  amount  of  the 
deport  to  her.  Prior  to  that  transaction 
the  claimant  held  poeaesBion  of  the  book  aa 
bailee.  Afterwards,  by  virtue  of  what  then 
took  place,  ahe  held  it  in  another  capacity; 
that  ia,  aa  owner.  Here  was  a  change  of 
possession  consequent  on  the  verbal  gift  of 
the  deposit  and  the  mannal  delivery  of  the 
order,  an  acceptanoe  of  the  gift,  and  a  re- 
teilti<m  of  possession  by  virtue  thereof,  in 
effect  suflBeient  to  complete  a  gift  inter 
«iVM.  The  mother  relinquished  all  dominion 
and  control  over  the  subject  of  the  gift,  and 
reeognlBed  the  claimant's  possession  there- 
of as  in  her  own  right.  It  was  all  the  de- 
livery the  nature  ^  the  thing  given  was 
capable  of  without  a  surrender  the  donee 
of  the  actual  possession  to  her  mother,  in 
order  that  the  latter  might  redeliver  the 
aame  in  execution  of  the  gift, — a  useless 
oeremtmy,  not  required  by  law.  Ross  v. 
Draper,  65  Vt.  404,  46  Am.  Rep.  624; 
Winter  v.  Winter,  1  Best  &  S.  997;  Alder- 
son  V.  Peel,  64  L.  T.  N.  S.  645;  Kilpin  v. 
Ratley,  [1892]  1  Q.  B.  582;  Tenbrook  v. 
Brown,  17  Ind.  410;  Wing  Merchant,  67 
Me.  383;  Champney  v.  Blanehard,  39  N.  Y. 
Ill;  Providence  Inst,  for  Sav.  v.  Taft,  14 
R.  I.  602;  Carradine  v.  Carradine,  68  Miss. 
286,  38  Am.  Rep.  324;  Miller  t.  Neff  (Miller 
V.  McMechen)  33  W.  Ta.  197,  6  liRJi,  516, 
IQ  S.  E.  378. 

Nor  is  the  case  of  French  T.  Raymond,  30 
Vt.  623,  to  which  reference  is  made  by  the 
plaintiff,  an  authority  to  the  contrary. 
There  the  alleged  donor,  on  the  death  of  her 
father  and  mother,  went  to  live  with  her 
uncle,  the  defendant.  letter  she  went  to 
l&aaaehusetts  to  work,  and  while  there  sent 
money  to  her  uncle,  to  be  put  into  the  sar- 
inga  bank  for  her,  and  it  was  so  deposited. 
The  bank  book  was  always  kept  by  the  unote 
in  a  drawOT  with  bis  papers,  and  always  in 
hia  possession.  After  some  years  she  re- 
turned to  her  uncle's  house,  and  died  there 
unmarried.  The  question  was  whether  ahe 
so  gave  this  money  to  the  uncle,  just  before 
her  decease,  as  to  constitute  a  donatio  causa 
mortis.  It  was  held  that  evidence  was  en- 
tirely wanting  to  show  one  of  the  essentials 
of  a  gift  of  that  character, — a  delivery, — 
and  thereon  the  court  said:  "There  is  not 
the  slightest  evidence  tending  to  show  that 
she  delivered  the  book  or  anything  else  to 
the  defendant,  but,  on  the  otiier  hand,  the 
evidence  of  the  defendant  shows  that  she 
never  had  the  book,  but  that  it  always  re- 
mained in  the  defendant's  possession;  and 
there  ia  no  evidence  tending  to  show  that 
•he  had  any  knowleclge  whatever  of  the 
cxiatowe  of  nieh  a  book."  As  far  as  the 
donor  was  concerned,  the  case  stood  the 
same  as  though,  having  monc^  deposited  in 
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a  savings  bank,  but  nothing  issued  to  her 
representing  it,  she  verbally,  at  her  uncle's 
house,  gave  him  "the  money."  In  no  sense 
was  the  gift  made  complete  by  a  delivery  or 
change  of  possession  of  the  subject  of  the 
gift  or  anything  representing  it,  and  hence 
there  was  no  surrender  of  dominion  over  it. 

It  is  further  urged  that  the  evidence 
abowB  no  intention  on  the  part  of  the  tes- 
tator to  pass  the  title  to  the  deposit  book 
absolutely  and  at  once,  but  rather  that  it 
should  remain  under  her  control  until  her 
death.  But  a  jury  might  reasonably  under- 
stand the  evidence  to  mean  that,  if  the 
donor  needed  any  of  the  interest  which 
should  accumulate  at  the  bank,  the  donee 
was  to  let  her  have  it,  and  that  tlie  remain- 
der of  the  interest,  like  the  principal,  should 
belong  to  the  donee.  Indeed,  the  evidence 
tends  to  show  that  such  was  the  intent  of 
the  donor;  for,  by  giving  the  order  direct- 
ing the  bank  to  pay  the  amount  of  the  de- 
posit to  the  donee,  the  latter,  by  presenting 
the  order  to  the  bank,  together  with  the 
book,  could  at  any  time  change  the  deposit 
to  one  in  her  own  name,  surrender  the  book, 
and  take  a  new  one  direct  to  herself.  More- 
over, without  such  change,  only  the  donee 
couM  draw  the  principal  or  interest,  she 
being  the  owner  and  possessor  of  the  deposit 
book.  Article  17  of  the  by-laws  of  the  bank 
reads:  "When  any  person  shall  receive 
either  principal  or  interest,  the  original  de- 
posit book  or  voucher  shall  be  produced, 
that  the  payment  may  be  entered  thereon; 
but,  in  case  of  sickness  or  absence,  the 
money  may  be  paid  to  the  written  order  of 
the  depositor,  accompanied  by  the  book." 
And,  since  the  donor  could  not  produce  the 
original  dep<wit  book,  she  was  powerless  at 
the  bank,  and  whatever  interest  she  received 
the  donee  miut  let  her  have.  The  reserva- 
tion by  the  donor  of  the  interest  during  her 
life,  if  she  needed  it,  does  not  prevent  the 
transaction  from  being  a  valid  gift.  The 
case  of  Hackett  v.  Moxley,  66  Vt.  71,  25 
Atl.  898,  is  full  authority  on  this  quration. 
There  one  Abbie  Hackett  gave  and  delivered 
to  the  oratrix  a  note  which  the  former  held 
against  a  third  person,  subject  to  the  condi- 
tion that  the  donor  should  have  the  right  to 
use  such  portion  of  the  avails  of  the  note 
as  she  might  require  during  her  lifetime. 
She,  in  fact,  required  none  of  them.  It  was 
held  that  the  condition  annexed  to  the  gift 
did  not  nullify  it,  and  that,  by  the  donor*a 
death,  the  gift  was  freed  therefrom.  See 
also  Blanehard  v.  Sheldon,  43  Vt  512. 

The  fact  that  some  of  the  evidence  was  al- 
so subject  to  a  different  construction,  or  that 
other  evidence  tended  to  show  that  there  was 
no  perfected  gift,  did  not  affect  the  claim- 
ant's right  to  submit  the  case  to  the  jury. 

Judgment  reversed,  and  causa,  remanded. 
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Will  —  execatlon  and  vslldltj  —  pro- 
bate. 

1.  In  an  action  to  contest  a  Till,  the  pro- 
bate thereof  is  prima  facie  evidence  of  the 
due  attestation,  exeeution»  and  validi^  ot 
the  will. 

Same  ~  erasure  —  explanation. 

2.  In  such  an  action,  tlie  burdm  of  proof 
to  explain  an  erasure  in  a  will  ii  not  upon 

Headnotes  1^  Bknboh,  J. 

Caae  Note.  —  Burden  of  wpiainlng  era- 
Hures  or  altenMona  appearing  on 
face  of  ttrttt. 

But  few  cases  have  been  found  which  dis- 
cuss the  effect  of  the  probate  of  the  will 
on  the  question  as  to  the  burden  of  proof 
or  presumption  with  respect  to  erasures  or 
alterations  appearing  on  the  face  of  the  will ; 
and  those  cases  are  in  harmony  with  the 
decision  in  Scott  t.  Thrall  mi  that  point. 

After  probate. 

Thus,  in  Linnard's  Appeal,  93  Fa.  S13,  39 
Am.  Rep.  753,  the  question  arose  as  to  when 
erasures  and  alterations  in  a  will  had  been 
made, — whether  before  or  after  its  execu- 
tion,—wbile  the  court,  following  the  earlier 
decisions  of  that  court  on  the  matter,  said 
that  the  presnmption  was  that  the  altera- 
tions and  erasures  were  made  at  or  before 
the  time  when  the  will  was  prepared  for  the 
final  act;  yet,  the  particular  question  of  the 
effect  of  the  probate  of  the  will  was  also 
eonsidered.  On  this  subject,  the  court  said : 
"Moreover,  the  probate  of  the  will  as  we  now 
find  it  was  an  adjudication  of  its  due  exe- 
cution, including  by  necessary  implication 
the  republication  of  the  instrument  af- 
ter the  alteration  in  question  was 
made.  This  established,  prima  facie  at 
leant,  the  validity  of  the  legacy." 

And  in  Be  Cruttenden,  45  L.  T.  N.  8.  465. 
80  Week  Rep.  67,  the  same  conclusion  was 
reached  where  the  validity  of  erasures  and 
interlineations  in  a  will  was  raised  after  the 
lapse  of  considerable  time  following  its  pro- 
bate. The  contention  was  made  that  the 
presumption  that  was  applied  by  the  courts 
of  England  in  such  cases,  that  the  inter- 
lineation wns  made  after  execution,  should 
be  applied,  and  the  interlineation  should 
therefore  be  disallowed.  In  denying;  this 
contention,  Hall,  V.  C,  said:  "Considering 
that  the  proper  court,  many  years  ago, 
when  the  matter  was  capable  of  being  in- 
quired into  and  ascertained,  was  satisfied 
tnat  the  interlineation  was  made  before  the 
execution  of  the  will,  it  is  right  that  I 
should  now  give  credit  to  the  court  as  hav- 
ing done  what  it  did  do  in  a  right  and  proper 
17  L.R.A.(N.S.) 


the  defendant  in  the  first  instance,  but  ia 
upon  the  plaintiff  to  overcome  the  evidence 
afforded  by  such  probate,  and  to  show  its 
invalidity  by  a  preponderance  of  all  the 
evidence. 

Same  —  question  of  fact. 

3.  Whether  an  erasure  appearing  upon  a 
will  duly  admitted  to  probate  was  made 
before  or  after  execution  is  a  question  of 
fact,  to  be  determined  by  the  court  or  jury 
trying  the  issue  upon  all  the  evidence,  in- 
cluding the  probate,  aided  by  all  reason- 
able presnmpuona  and  inferences. 

Evidence  —  expert  testimony  —  erasure. 

4.  It  is  not  error  to  refuse  to  permit  an 
expert  in  handwriting  to  testify,  from  an 
examination  of  a  will  and  an  erasure  there- 
in, that  a  person  who  wrote  with  a  nerv- 
ous hand  was  unable  to  make  such  an  era- 
manner.  I  must  therefore  consider  that  tiie 
interlineation  wm  made  rightly  and  propM- 
ly." 

Befwe  probate. 

As  to  instruments  other  than  wills.  Influ- 
enced by  the  presumption  of  innocence  until 
guilt  is  proved,  and  it  being  a  crime  to  alter 
or  change  an  executed  paper,  the  courts 
have  indulged  in  the  presumption  that  all 
erasures  or  interlineations  of  instruments 
were  made  prior  to  execution.  A  distinction 
was,  however,  noted  as  to  wills;  and  the 
courts  at  an  early  time,  on  the  theory  that 
it  was  not  a  crime  for  the  testator  to  change 
his  will,  but,  on  the  contrary,  it  was  iSa 
right  to  do  so  at  any  time,  so  that  it  would 
correctly  represent  his  desires  as  to  the  dis- 
position of  his  property,  said  that  the  op- 
posite presumption  should  obtain  as  to  era- 
sures and  alterations  in  a  will,  and  that» 
as  to  such  an  instrument,  it  would  be  pre- 
sumed that  the  erasure  or  alteration  was 
made  subsequently  to  its  execution  {Sim- 
mons V.  Rudall,  1  Sim.  N.  S.  115;  James's 
Goods,  1  Swabey  St  T.  238);  and  that,  in 
the  absence  of  any  explanatory  proof,  inter- 
lineations would  not  be  admitted  to  pro- 
bate (Adamson's  Goods,  L.  R.  3  Prob.  ft  IMt. 
253). 

To  the  same  effect,  also,  is  Moore  t.  Moore, 
[r.  Ret).  6  Eq.  166,  wherein  it  is  said  that 
alterations  in  a  will,  apparent  upon  its  face 
and  in  the  handwriting  of  the  testator,  can- 
not be  presumed  to  have  been  made  before 
execution,  and  will  not,  therefore,  be  ad- 
mitted to  probate  without  proof  that  they 
were,  in  fact,  made  before  execution. 

And  in  Doe  ex  dem.  Shallcroas  T.  Palmer. 
16  Jur.  836,  it  was  said  that  this  presumption 
casts  the  burden  of  proof  upon  the  party 
who  seeks  to  derive  an  advantage  from  the 
alteration,  to  produce  some  evidence  from 
which  the  jury  may  infer  that  the  alteration 
was  made  prior  to  the  execution  of  the  will. 
This  case  cites  with  approval  upon  this 
point  Cooper  Beckett,  10  Jur.  931,  where- 
in it  was  said  that,  where  there  ir  no  evi- 
dence as  to  whether  certain  alterations  or 
erasures  appearing  on  the  face  of  a  wlU 
were  made  prior  to  its  execution,  the  pra- 
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■ore,  although  the  witness  might  properly 
toAity  that  the  hand  of  the  person  who 
mote  the  will  waa  nervous  and  unsteady. 

(April  11.  1908.) 

ER£OR  to  the  District  Court  for  Green- 
wood County  to  review  a  judgm^t  in 
defendants'  favor  in  an  action  brought  to 
ecmtest  a  will.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  F.  8.  Jackson  and  W.  Ij.  Hug- 
glna,  for  pUiintifF  in  error: 

If  the  wordfl  erased  were  an  interlinea- 
tion, the  presumption  is  that  the  erased 
clause  waa  wzittw  In  the  will  before  it  was 
executed. 


1  Woerner,  Am.  Law.  of  Administration, 
p.  98;  Jarman,  Wills,  *118;  2  Cye.  Law  & 
Proo.  p.  282. 

The  burden  is  on  the  defendants  in  error 
to  explain  the  erasure,  and  show  by  whom 
it  was  done,  and  when. 

2  Cye.  Law  ft  Proe.  p.  284;  J.  I.  Caee 
Threahii^  Uaeh.  Co.  v.  Peterson,  61  Kan. 
713,  33  Pac.  470;  Croasman  v.  Crossman,  95 
N.  Y.  145;  Re  Barber,  92  Hun,  489,  37  N. 
T.  Supp.  235;  1  Jarman,  Wills,  •88;  1 
Underbill,  Wills,  p.  252;  Van  Buren  v. 
Cockbum,  14  Barb.  118;  Miles's  Appeal,  68 
Conn.  237,  36  L.R.A.  176,  30  AtL  39. 

Messrs.  W.  S.  HarUn  and  B.  F.  KeUy 
for  defendants  in  error. 


sumption  of  law  would  l>e  that  they  were 
made  after  its  execution. 

So,  in  Qrerille  r.  Tylee,  7  Moore,  P.  C.  C. 
320,  the  existence  of  obliterations,  interline- 
ations, and  alterations  in  a  will  was  said  to 
east  the  onus  probandi  upon  the  party  who 
alleges  that  the  alterations  were  made  prior 
to  execution,  to  prove  by  extrinsic  evidence 
sneli  fact,  together  with  the  further  fact,  if 
tbe  alterations  are  not  in  the  handwriting 
of  the  testator,  that  they  were  with  his 
consent. 

While  recognidng  this  doctrine  in  Hind- 
march's  Goods,  L.  R.  1  Prob.  &  Div.  307,  it 
was  said  that,  where  the  interlineations 
were  trifling  in  character,  tbe  opinion 
of  an  expert  that  tliey  were  made  at  the 
time  of  tfae  execution  of  the  instrument 
was  sufficient  to  remove  the  presumption. 
And  in  Duffy's  Goods,  Ir.  Rep.  6  Eq.  506,  as 
to  interlineations  appearing  upon  the  face 
of  a  will,  it  was  said  that  tbe  presumption 
that  such  interlineations  were  made  subse- 
quently to  its  execution  might  be  removed  by 
slight  evidence.  So,  where  tbe  attestation 
dauae  in  a  codicil  of  a  will  contained  a  dec- 
laration that  certain  alterations  appearing 
upon  the  face  of  tfae  codicil  bad  been  made 
before  execution,  it  was  said  that  the  court 
might  infer  from  this  declaration,  and  from 
the  appearance  of  the  eodioil,  that  altera- 
tions appearing  ui»ii  the  face  oi  the  eodioil 
were  made  before  its  execution.  Doherty  v. 
Dwyer,  Ir.  L.  R.  25  Eq.  297. 

In  Re  Cadge,  16  Weelt  Rep.  406,  a  distinc- 
tion is  drawn  between  interlineations  and  al- 
terations, and  interlineation  to  the  extent, 
simply,  of  filling  in  words  necessary  to  carry 
out  the  original  intention  will  be  presumed 
to  hare  been  made  prior  to  the  execution  of 
the  will 

The  doctrine  of  the  English  courts  was 
followed  in  Van  Buren  v.  Cockbum,  14  Barb. 
118,  as  to  alterations  in  a  holographic  will. 
This  case  was  cited  and  approved  by  the 
surrogate's  court  of  New  York  county  in 
Wetmore  v.  Carryl,  B  Redf.  544,  as  to  al- 
terations and  erasures  in  a  will,  and,  in  Re 
Ckrver,  3  3£sc.  667,  23  N.  Y.  Supp.  753,  it 
wu  said  that  the  generally  recognized  rule 
is  that,  where  alterations  appear  upon  the 
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face  of  a  testamentary  disposition  of  the 
property,  they  are  presumed  to  have  been 
made  after  execution,  rendering  ft  necessary 
for  those  seeking  to  establish  a  will  con- 
taining such  apparent  defects,  to  overcome 
such  presumption  by  proof,  direct  or  in- 
ferential. 

To  tbe  same  effect,  also,  are  Dyer  v.  Er- 
ving,  2  Dera.  160,  which  follows  Wetmore  v. 
Caj-rrl,  supra  and  Re  Barber,  92  Hun,  489, 37 
N.  Y.  Supp.  236. 

The  doctrine  of  the  forcing  New  Yoric 
cases,  however,  seems  to  be  limited  by  the 
later  cases  passing  upon  the  question. 
Thus,  in  Re  Dwyer,  29  Misc.  882,  61  N.  Y. 
Supp.  903,  where  words  in  a  will  had  been 
erased  by  the  use  of  chemicals,  and  others 
written  in,  which  materially  changed  the 
will,  the  court  said:  "The  rule  as  to  an  al- 
teration or  an  erasure  in  a  will  is,  I  think, 
that,  if  it  is  material,  and  if  there  are  any 
suspidoiu  or  doubtful  drcumstanees  grow- 
ing out  of  the  mode  of  the  alteration,  the 
ink  in  which  it  was  made,  the  fact  that  it 
was  in  favor  of  the  party  holding  the  instru- 
ment, and  that  it  was  not  noted  at  the  bot- 
tom, then  the  presumption  is  that  it  was 
made  after  execution;  but  it  is  for  tbe  court 
to  decide  whether,  under  all  the  circum- 
stances, it  was  made  before  or  after."  Con- 
tinning,  the  court  said;  "If.  however,  the 
alteration  Is  fair  upon  the  face  of  tbe  in- 
strument, there  would  seem  to  be  no  pre- 
sumption that  it  was  made  after  execution, 
although  it  be  entirely  unexplained." 

Language  to  a  similar  effect  was  also  used 
in  Grossman  v.  Crossman,  95  N.  Y.  145, 
wherein  it  was  said:  "Where  an  interlinea- 
tion or  erasure  in  a  will  is  fair  upon  its 
face,  and  It  is  entirely  unexplained  there 
being  no  circumstance  whatever  to  cast  sus- 
picion upon  it,  it  would  not  be  proper  for 
any  court  to  hold  that  the  alteration  was 
made  after  execution;  but,  if  there  are  any 
suspicious  or  doubtful  circumstances  grow- 
ing out  of  the  mode  of  the  alteration,  the 
ink  in  which  it  was  made,  the  fact  that  it 
was  in  favor  of  the  party  holding  the  instru- 
ment, and  that  it  ia  not  noted  at  the  bot- 
tom, then  these  and  all  the  other  circum- 
stances must  be  submitted  as  questions  of 
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tarj  act  of  the  said  decedent.  (2)  They 
state  that,  if  the  fire  which  destroyed  said 
barn  was  started  by  said  Bindell,  or  if  said 
barn  was  destroyed  as  a  result  of  any  act 
of  said  decedent,  he  was  at  the  time  tem- 
porarily insane  and  incapable  of  forming 
any  wrongful  or  fraudulent  dest{^.  They 
state  that  one  of  said  defenses  is  true,  but 
that  they  do  not  know  which  of  them  in 
true."  The  lower  court  sustained  a  demur- 
rer to  the  second  paragraph  of  this  reply, 
and  of  this  ruling  appellants  complain. 

There  is  no  clause  in  the  policy  of  insur- 
ance providing  that  the  company  should  not 
be  liable  if  the  property  was  destroyed  by 
the  insured.  The  absence,  however,  of  such 
a  stipulation  would  not  render  the  company 
liable  if  the  destruction  of  the  property  was 
caused  by  the  volmitaTy,  fraudulent,  corrupt, 

tion  of  one  share,  was  owned  by  the  preA- 
dent  and  one  family.  In  a  suit  to  recover 
upon  a  policy,  the  defense  was  set  up  that 
the  president,  who  was  also  the  manager  of 
the  business,  had  caused  the  fire  hy  his  di- 
rect and  wilful  act,  with  the  knowledge  of 
the  owners,  in  order  to  defraud  the  insurer. 
It  was  held  that  evidence  showing  that  the 
building  was  burned  as  allc^d  was  properly 
admitted  upon  the  facts  of  the  case;  and  an 
instruction  that,  if  tha  juiy  found  the  presi- 
dent had  control,  management,  and  power  of 
disposition  of  the  property  the  same  as 
if  he  had  the  title,  or  that  there  was  an  un* 
derst&nding  among  the  stockholders  that 
he  should  bum  the  property  in  order  thai  be 
might  collect  the  insurance,  and  he  wil- 
fully burned  it,  they  should  find  a  verdict  for 
the  defendant,  was  held  correct.  The  rule 
that  the  wilful  burning  of  property  by  a 
stockholder  of  a  corporation  will  not  be  a  de- 
fense against  the  collection  of  the  insurance, 
and  also  the  holding  that  a  corporation  will 
not  be  prevented  from  collecting  insurance 
because  an  agent  wilfully  sets  fire  to  the 
property  without  participation  or  authority 
rom  the  company, — were  recognized,  but  held 
not  to  apply  under  the  facts  of  this  case; 
and  the  court  said  that,  with  the  exception 
of  Kirkpatriek  t.  ADemannia  F,  Ina.  Co. 
102  App.  Div.  327,  92  N.  Y.  Supp.  4B6,  Af- 
firmed in  184  N.  Y.  546,  76  N.  E.  1098,  no 
other  reported  case  where  a  like  question  to 
that  before  them  had  arisen  had  been 
found;  and  neither  had  any  case  holding 
such  a  defense  would  not  bar  a  recovery 
been  disclosed. 

The  case  of  Kirkpatriek  v.  Allemannia  F. 
Ins.  Co.,  above  referred  to,  was  one  in  wliicli 
all  of  the  stock,  except  enough  to  qualify  a 
secretary,  was  owned  by  two  persons.  The 
Jury  found  that  the  fire  was  of  incendiary 
origin  and  produced  with  the  knowledge  and 
approval  of  the  officers  of  the  corporation; 
and- the  insurer  was  held  not  to  be  liable. 

Where,  however,  the  insured,  at  the  time 
of  destroying  the  property,  is  insane,  the 
cases  are  unanimous  in  holding  the  insurer, 
in  the  absence  of  a  provision  excepting  such 
17  Xi.R.A.{N.S.) 


or  wrongful  act  of  the  insured.  The  para- 
graph of  the  reply  in  question  is  not  aptly 
pleaded.  It  would  have  been  more  in  ac- 
cordance with  the  rules  of  good  pleading 
if  it  had  stated  that  Bindell,  if  he  burned 
the  bam,  did  not  at  the  time  have  mind 
enough  to  know  the  nature  or  quality  of  his 
act,  and  was  laboring  under  such  defect  of 
reason  as  not  to  be  responsible  for  his  con- 
duct, or  that,  as  a  result  of  mental  unsound- 
ness, he  did  not  have  sufficient  will  power 
to  know  right  from  wrong,  or  govern  his 
actions.  But,  although  technically  defective, 
we  are  not  prepared  to  say  that  thu  pleading 
was  not  sufficient,  and  will  therefore  treat 
the  paragraph  as  if  it  averred  in  apt  lan- 
guage the  insanity  of  the  insured  at  the 
;  time  he  burned  the  barn.  We  have  not 
found  Koj  Eentndiy  case  dealing  with  the 

a  case,  liable;  since  tiie  parfy  here  ia  in- 
capable of  entertaining  a  fraudulent  in- 
tent, or  of  having  a  conscious  design  to  de- 
stroy the  property. 

Thus,  in  Showalter  v.  Mutual  P.  Ins.  Co. 
3  Pa.  Super.  Ct.  448,  where  the  insured, 
while  insane,  bumed  his  property,  the  insur- 
er was  held  liable ;  and  the  court  held  a  loss 
by  such  means  to  be  one  of  the  risks  assumed, 
unless  expressly  excepted. 

And  in  Showalter  v.  Mutual  F.  Ins.  Co.  17 
Pa.  Co.  Ct.  658,  in  denying  a  motion  for  a 
new  trial  of  the  above  case,  the  court  said: 
"If  he  was  insane  at  the  time  the  building 
was  bumed,  and  the  jury  has  so  found,  then 
h«  could  form  no  design,  nor  r^^late  his 
action  by  the  power  of  his  will.  He  had  no 
will,  but  acted  without  a  purpose,  and  was 
uninfluenced  by  any  motive.  He  was  not  a 
free  agent,  and  was  incapable  of  intelligent 
voluntary  action.  An  act  committed  by  one 
without  any  desi^  to  injure,  and  incapable 
of  controlling  his  reasoning  powers,  and 
hence  unable  to  form  a  plan  in  advance,  or 
comprehend  its  consequences,  cannot  be  re- 
garded as  a  voluntary  act,  or  an  act  done  for 
a  fixed  purpose."  To  the  same  eftect  is  Ka- 
row  V.  Continental  Ins.  Co.  67  Wis.  56>  46 
Am.  Rep.  17,  16  N.  W.  27. 

In  Williams  v.  Era,  143  N.  T.  453,  26 
L.RJ^.  163,  42  Am.  St  Rep.  743,  38  N.  E. 
449  (for  second  appeal,  see  157  N.  Y.  641. 
43  L.R.A.  253,  68  Am.  St.  Rep.  707,  62  N.  E. 
589 ) ,  where  the  assignee  of  the  insurer  was 
attempting  to  recover  for  damage  suffered 
through  defendant's  voluntarily  allowing  a 
vessel  to  go  ashore,  by  reason  of  which  the 
insurer  was  held  liable,  the  defendant 
claimed  the  loss  to  have  been  caused  through 
the  insanity  of  the  master,  induced  1^  ex- 
haustim.  The  court  said  that  it  is  an  un- 
questioned rule  of  law  that  an  insurance 
company  cannot  successfully  defend  an  ac- 
tion upon  its  policy  to  recover  for  a  loss  by 
showing  that  the  insured  destroyed  the  prop- 
erty while  insane,  or  that  the  dpatruction 
was  caused  by  the  carelessness  of  his  agents 
or  servants. 

The  same  conclusion  is  reached  where  the 
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^mtiiNi  here  preaoited,  altlioi^^h  it  has  been  i 
often  eoiuidend  in  Ufe-inftunuice  cases;  and 
in  anch  easea^  where  the  policy  exempted  the 
eompany  from  liability  U  tin  insured  should 
die  by  bla  own  hand.  It  has  been  ruled  that 
self-destonetioB  did  not  avoid  the  policy 
whoi  the  insured  wlio  took  his  own  life 
was  at  the  time  Insuie;  in  other  wordai 
to  avoid  the  poliey*  the  act  of  sdf-destmc- 
tion  must  have  been  voluntary.  St.  Louis 
Mut.  Ia.  In*.  Co.  T.  Gravea,  0  Bush,  268; 
Manhattan  L.  Ins.  Co.  v.  Beard,  112  Ky. 
4^  66  8.  W.  36.  A  different  rule  has  ob- 
tained where  the  policy  contained  a  stipula- 
tion thm^  if  the  insured  should  take  his  own 
life  while  insane,  or  if  his  act  be  voluntary 
or  xnvoluntaiy  while  sane  or  insane.  Tin 
eases  cmstruing  these  last-mentioned  pro- 
▼isions  may  be  found  in  Manhattan  L.  liu. 


1  Co.  T.  Beard,  supra,  and  it  Is  not  necessary 
to  further  mention  them  here. 

If  Bindell,  while  insane,  destroyed  the  in- 
sured property,  the  company  cannot,  under 
the  condition*  ol  this  policy,  escape  liablli^ 
tor  the  loss  upon  this  ground.  Unless  Bia- 
dell's  act  in  destri^ing  the  property  wa« 
fraudulent,  voluntary,  or  intentional,  the 
compai^  is  bound.  It  is  well  settled  that, 
although  Uie  negligence  or  carelessness  of 
the  insured  may  cause  or  result  in  the  de- 
struction of  his  property,  the  company  will 
be  liable,  unless  the  carelessness  or  ne^li- 
grace  is  of  such  a  dwraeter  as  to  amount  to 
fraud  txe  wilful  misconduct  on  his  part. 
Ostrander  Fire  Ins.  p.  192;  1  Wood,  Fire 
Ins.  p.  274.  In  19  Cye.  Law  ft  Proc.  p. 
831,  the  rule  is  thus  stated:  **In  the  ab- 
sMice  of  fraud  or  design  on  the  part  of  the 


property  is  destroyed  by  the  insured's  agent 
without  his  knowledge  or  consent. 

Thus,  in  Feibelraan  v.  Manchester  F.  As- 
sur.  Co.  108  Ala.  180,  ID  So.  ,  640.  the  insurer 
waa  held  liable  wliere  the  property  was 
burned  by  the  insured's  agent  without  any 
participation  therein  liy  her,  the  poli<7  con- 
taining no  excluding  clause  for  a  loss  sus- 
tained from  such  a  cause. 

And  in  Henderson  v.  Western  M.  ft  F.  Ins. 
Co.  10  Rob.  (La.)  164,  43  Am.  Dec.  176, 
the  insured  waa  not  prevented  from  recover- 
ing where  his  agent,  who  had  procured  in- 
surance on  property  situated  in  the  same 
building  for  himself  as  well  as  for  the  in- 
sured, set  Are  to  the  property.  It  appearing 
that  the  principal  was  in  no  way  connected 
with  such  act. 

The  fact  that  the  property  was  destroyed 
by  the  insured's  wife  or  husband  without 
his  or  her  consent  or  knowle^e  does  not 
preclude  a  recovery. 

Thus,  in  Gove  t.  Fanners'  Mut.  F.  Ins.  Co. 
48  N.  H.  41,  2  Am.  Bep.  168,  97  Am.  Dec. 
672,  the  insurer  was  held  liable  where  the 
property  was  burned  l>y  insured's  wife,  who 
at  the  time  was  insane  and  in  the  husband's 
custody. 

And  in  Walker  v.  Phcenix  Ins.  Co.  62  Mo. 
App.  200,  where  the  property  was  burned 
by  insured's  wife,  he  was  allowed  to  recover. 

So,  where  the  husband  wilfully  destroyed 
tlie  wife's  property,  the  insurer  is  liable  if 
the  wife  was  not  a  party  to  such  burning. 
Per»7  V.  Mechanics'  Mut.  Ins.  Co.  11  Fed. 
485;  Plinsky  v.  Germania  F.  ft  M.  Ins.  Co. 
32  Fed.  47;  Union  Ins.  Co.  v.  McCullough, 
2  Neb.  (Unof.)  188,  96  N.  W.  70. 

In  Klopp  T.  Bemville  live  Stock  Ins.  Co. 
1  Woodw.  Dee.  446,  the  insurer  of  a  horse 
which  had  contracted  an  incurable  and  in- 
feetious  disease  was  held  liable  where  the 
owner  killed  the  horse  in  good  faith  and 
from  necpssity,  with  the  advice  of  a  veteri- 
nary surgeon. 

The  question  whether  a  mortgagee  can  Te- 
cover  where  the  mortgagor  destroys  the 
properly  seems  to  depend  upon  whether  the 
17L1LA.(N.S.) 


contract  of  insurance  is  «»isidered  as  being 
i>etween  the  insurer  and  the  roortf;ai?ee,  or 
between  the  insurer  and  the  mortgagor. 
Where  it  is  betweeu  the  former,  recovery  is 
allowed;  Imt,  where  it  is  ideated  as  being 
between  the  latter,  it  has  been  held  that  no 
recovery  can  be  bad,  unless  the  mmrtgagor 
himself  could  have  maintained  an  action  aa 
the  policy. 

Thus,  in  Hartford  F.  Ins.  Co.  Williams,  11 
C.  C.  A.  603,  27  U.  8.  App.  493,  63  Fed.  925, 
it  waa  held  that  the  wilful  burning  of  mort- 
gaged property  by  the  mortgagor  would  not 
prevent  the  mortgagee  from  recovering, 
where  the  mortgage  clause  created  a  prac- 
tically independent  contract  between  the 
mortgagee  and  the  insurer. 

And  in  Westchester  F.  Ins.  Co.  v.  Foster, 
90  111.  121,  where  a  policy  was  issued  in  the 
same  of  a  mortgagor  and  mortgagee,  but 
was  taken  out  by  the  mortgagee  irithoat  the 
.knowledge  of  the  mortgagor,  the  loss  being 
payable  in  the  first  Inal^oe  as  the  mort- 
gi^iee's  interest  might  appear,  it  was  held, 
where  the  mortgagor  burned  the  property 
without  the  mor^gee*s  knowledge,  that 
such  act  did  not  affect  the  mortgi^ee's  right 
to  recover. 

But  in  Hocking  v.  Virginia  P.  ft  M.  Ins. 
Co.  99  Tenn.  729,  39  LJt.A.  148,  63  Am.  St. 
Rep.  862,  42  S.  W.  451,  where  it  was  con- 
ceded that  the  mortgagor  had  no  right  to 
recover  the  insurance,  having  burned  the 
property,  it  was  held  that  the  mortgagee 
could  not  recover,  since  he  must  recover  on 
the  right  of  the  party  insured,  and  here  the 
policy  was  upon  the  goods  of  the  mortgagor 
and  taken  out  by  him. 

And  in  Illinois  Mut.  F.  Ins.  Co.  r.  Fix, 
63  111.  151,  6  Am.  Rep.  38,  where  a  mort- 
gagor assigned  a  policy  to  the  mortgagee  with 
the  consent  of  the  insurer,  it  was  held  com- 
petent, as  against  such  assignee,  to  show 
that  the  assignor  set  the  property  on  fire, 
since  he  took  only  the  rights  which  the  mort- 
gagor had. 
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insured,  or  some  stipulation  in  the  policy, 
the  insurer  is  not  relieved  from  liability 
by  mere  negligence  or  careleasneas  of  the 
insured  or  his  servants,  although  directly 
causing  or  contributing  to  the  loss;  but,  on 
the  other  hand,  even  in  the  absence  of  stipu- 
lations in  the  poli<7,  the  failure  of  the  in- 
sured to  take  reasonable  care  to  avoid  loss, 
or  the  doing  of  wrongful  acts  directly  cal- 
culated to  bring  about  the  loss,  may  be 
such  as  to  defeat  recovery  under  the  policy." 
The  text  is  supported  by  numerous  author- 
ities, including  Scottish  Union  ft  Nat.  Ids. 
Co.  V.  Strain,  24  Ky.  L.  Rep.  958,  70  S. 
W.  274,  where  this  court  said:  "The  law 
is  well  settled  that  insurance  companies  are 
responsible  for  losses  occasioned  by  a  risk 
insured  against,  notwithstanding  such  losses 
may  be  directly  contributed  to  by  the  negli- 
gence or  carelessness  of  the  assured  or  its 
agent."  There  is  no  conflict  in  tlie  author- 
ities upon  this  proposition.  It  will  tlius  be 
seen  that  to  relieve  the  insurer  from  lia- 
bility the  destruction  of  the  property  must 
have  been  caused  or  brought  about  by  the 
fraudulent  design,  voluntary  act,  or  inten- 
tional misconduct  of  the  insured.  Accepting 
this  doctrine  as  sound,  it  necessarily  fol- 
lows that,  if  the  insured  did  not  at  the  time 
have  mind  enough  to  know  the  nature  or 
quality  of  his  act,  and  was  laboring  under 
such  a  defect  of  reason  as  not  to  be  re- 
sponsible for  his  conduct,  or,  as  a  result  of 
mental  unsoundness,  he  did  not  have  suffi- 
cient will  power  to  know  right-from  wrong 
■or  govern  his  actions,  the  destruction  of  the 
property  by  him  would  not  relieve  the  com- 
pany. Under  the  conditions  stated,  the  act 
■of  the  insured  could  not  have  been  fraudu- 
lent because  there  can  be  no  actual  fraud 
in  the  absence  of  an  intent  to  commit  it. 
It  could  not  be  voluntary  or  intentional 
because  he  did  not  have  sufficient  mind  and 
memory  to  do  a  voluntary  or  intentional  act. 
The  acts  of  an  insane  person  are  not  volun- 
tary or  intentional  in  the  sense  that  they 
impose  responsibilities  that  ordinarily  flow 
from  the  consequences  of  a  voluntary  or 
intentional  act  committed  by  a  sane  person; 
or,  to  put  it  in  another  way,  assuming  that 
Bindell  destroyed  the  property,  and  at  the 
time  he  was  insane  within  the  definition 
heretofore  given,  he  was  not  capable  of  form- 
ing any  judgment  as  to  the  consequences  of 
his  act,  and  hence  the  wrongful  intent  neces- 
sary to  constitute  a  fraudulent  purpose,  a 
voluntary  or  wilful  or  an  intentional  act, 
was  lacking.  An  insane  person  acts  without 
design,  has  no  will  of  his  own,  and  is  influ- 
enced by  no  motive.  So  an  insane  person 
can  form  no  wrongful  or  fraudulent  design 
in  destroying  his  own  property  so  far  as 
the  insurers  are  concerned,  and  the  insurers 
are  liable  although  the  insured  himself 
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bums  the  property  when  insane.  In  D'A«- 
tremont  v.  Fire  Asso.  of  Philadelphia,  65 
Hun,  476,  20  N.  Y.  Supp.  344.  in  an  action 
to  recover  on  a  fire-insurance  policy,  the 
insured  while  insane  set  fire  to  the  building', 
and,  upon  this  ground,  the  ctHnpany  re- 
sisted a  recovery;  but  the  court  said:  We 
are  "unable  to  see  that  an  insane  person 
can  form  a  fraudulent  or  wrongful  design 
in  the  destruction  of  his  own  property,  so 
as  to  defeat  a  policy  of  insurance  thereon, 
any  more  than  ...  he  cfti  form  a 
criminal  intent  in  the  commission  of  crime." 
Mere  n^ligence,  however  great  the  degree, 
ia  not  sufficient  to  defeat  a  recovery,  pro- 
vided it  does  not  reach  the  point  of  a 
wrongful  or  fraudulent  purpose,  or  a  wanton 
disregard  of  others.  To  the  same  effect  is 
Karow  v.  Continental  Ins.  Co.  S7  Wis.  S6, 
46  Am.  Rep.  17,  16  N:  W.  27.  It  has  been 
suggested  that,  although  an  insane  person 
is  not  criminally  liable  for  his  acts,  and 
although  a  policy  of  fire  insurance  will  not 
be  avoided  if  the  property  is  destroyed  by 
the  insured  while  insane,  yet  that  insane 
persons  are  responsible  to  the  extent  of 
compensatory  damages  for  any  injury  done 
by  them;  and  hence,  if  Bindell  damaged  the 
insurance  company  by  his  own  insane  act, 
his  estate  should  be  required  to  compensate 
it  for  any  loss  sustained  thereby.  Generally 
speaking,  a  lunatic  or  insane  person  is  liable 
for  the  actual  damage  resulting  from  his 
wrongful  acts.  Oooley,  Torts,  p.  99;  Wil- 
liams T.  Hays,  143  N.  Y.  442,  26  L.R.A. 
163,  42  Am.  St.  Rep.  743,  38  N.  E.  449. 
In  1  Shearman  &  Redfield  on  Negligence, 
fi  121,  it  is  said  the  liability  of  lunatics 
to  a  civil  action  for  the  damages  caused  by 
their  torts  rests,  "not  upon  the  usual  princi- 
ple of  personal  fault  ( for  there  may  be  none) , 
but  upon  the  broad  ground  that  where  one 
of  two  innocent  persons  must  bear  a  loss, 
he  must  bear  it  whose  act  caused  it."  Tliis 
question  was  fully  considered  by  the  Wis- 
consin court  in  the  Karow  Case,  supra,  and 
the  conclusion  reached  that  although,  if 
the  insured  while  insane  had  burned  the 
house  of  another  person,  he  would  be  liable 
for  the  value  thereof,  yet  the  fact  that  ha 
burned  his  own  house  did  not  relieve  the 
company  from  liability;  and  in  support  uf 
this  doctrine  a  number  of  cases  are  cited 
in  the  opinion.  The  reason  for  the  distinc- 
tion, which  is  not  entirely  satisfactory,  is 
rested  upon  the  ground  that,  as  the  com- 
pany cannot  escape  liability  upon  the  policy 
of  insurance  for  the  insane  act  of  the  in- 
sured, it  would  be,  in  effect,  enabling  it 
to  do  so  if  it  could,  in  an  independent  ac- 
tion, require  his  estate  to  compensate  it 
for  the  loss,  or  could  set  it  up  as  defense 
to  defeat  an  action  brought  to  recover  the 
amount  of  the  policy.   In  short,  the  doctrine 
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■eenis  to  be  that  the  company  ought  not 
to  be  allowed  by  this  indirect  means  to 
defeat  »  reeovery  on  the  policy  when  it 
could  not  have  sacceeded  solely  upon  the 
ground  that  the  insured  burned  it,  if,  in 
fact,  be  was  at  the  time  insane.  To  pennit 
the  company  to  recover  from  the  insured 
would  be  going  through  the  idle  ceremony  or 
form  of  paying  bim  the  amount  of  the  policy 
with  one  hand,  and  at  tbe  same  time  taking 
it  away  fnKo  him  with  the  other.  If  in- 
surance companies  do  not  desire  to  be  re- 
sponsible in  cases  of  this  character,  they 
should  BO  stipulate  in  their  policies. 

For  the  error  in  sustaining  the  demurrer 
to  tbe  reply,  the  judgment  most  be  reversed, 
with  directiouB  for  a  new  trial  not  incon- 
sittcnt  with  thU  (pinion. 


NORTH   CAROLINA  SUFRBIOC 
COURT. 

HAYNOR  HAKUFACTtTBING  CJOMPANT 

V. 

E.  L.  DAVIS,  Appt 

(147  N.  G.  267,  61  S.  B.  64.) 

Intoxicating  llqaor  —  taa  —  liability  of 
mannfactiirer. 

1.  A  manufacturer  of  a  beverage,  whose 
agent,  to  make  a  sale,  represents  that  it  is 
nonalcoholic  and  not  subject  to  license  tax, 
and  binds  his  employer  to  make  good  any 
sum  which  the  purchaser  is  requir«l  to  pay 
becanae  of  its  alcoholic  nature,  must  allow 
on  the  purchase  price  the  amount  paid  by 
the  purchaser  at  a  tax  beeauie  the  beverage 
proves  to  be  alcoholic. 

Same  — ■  warranty. 

2.  A  manufacturer  of  a  beverage  to  be 
sold  as  a  nonalcoholic  drink  impliedly  war- 
rants that  it  fs  not  BObject  to  tax  as  alco- 
holic. 

Same  —  agent's  representations. 

3.  A  manufacturer  of  a  beverage  is  re- 
sponsible for  the  fraudulent  representations 
of  his  agent,  to  secure  a  merchant  to  handle 
it,  that  it  is  not  alcoholic. 


(April  1,  1908.) 


Note.  —  No  other  case  has  been  found 
involving  the  question  presented  in  Hatkor 
Mfo.  Co.  v.  Davis,  aa  to  whether  a  manu- 
faeturer  selling  aa  alcoholic  beverage  as 
nonalcoholic  is  liable  to  a  purchaser  for  the 
payment  of  a  license  tsx.wnich  was  epecifi- 
eafly  warranted  by  the  manufacturer  to  be 
nonleviable.  Following  the  established  rule 
that  such  damages  are  recoverable  as  are  the 
natural  and  direct  consequence  of  a  breach 
of  warranty,  the  court  here  holds  that  pay- 
ment of  the  tax  by  the  purchaser  is  a  di- 
rect result  of  tu  parucular  breach  of 
warrant?}  and  there  would  seem  to  be  no 
doubt  as  to  the  correctness  of  this  conclu- 
sion. 

17IiJt^.(N.B.)  13 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Nash  County 
refusing  to  allow  his  eoudterclaim  in  an 
action  for  tiie  pnrehase  prios  of  »  bevarage. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Austin  &  Grantham,  for  ap- 
pellant: 

An  agent  authorized  to  sell  is  authorized 
to  make  a  warranty. 

Alpha  Mills  v.  Watertown  Steam  Engine 
Co.  116  N.  C.  802,  21  8.  E.  917;  Hunter 
V.  Jameson,  28  N.  C.  <e  Ired.  L.)  262; 
Davis  V.  Burnett,  49  N.  C.  (4  Jones,  L.) 
72,  67  Am.  Dee.  263;  Note  to  Batbbun  v. 
Snow,  10  LJI.A.  366;  Lane  v.  Dudley,  6 
N.  C.  (2  Murph.)  119,  5  Am.  Dec.  623. 

The  manufacturer,  when  selling,  thereby 
warrants  as  to  all  latent  defects,  and  that 
tbe  artide  sold  is  merchantable  and  suitable 
for  the  use  of  purchasers. 

McQuaid  V.  Ross,  86  Wis.  492,  22  L.RJL 
187,  39  Am.  St.  Rep.  864,  66  N.  W.  706. 

Mr.  Jacob  Battle,  for  appellee: 

The  agent  is  not  intrusted  with  all  the 
powers  convenient  for  the  purpose  of  in- 
ducing the  purchaser  to  buy,  to  tiie  extent 
of  enabling  him  to  make  collateral  omtracts 
to  that  end. 

Cooley  V.  Perrine,  41  N.  J.  L.  328,  32 
Am.  Rep.  210,*  42  N.  J.  L.  023;  Bierman  v. 
City  Mills  Co.  151  N.  Y.  482,  37  L.R.A. 
799,  56  Am.  St.  Rep.  636,  46  N.  E.  856. 

In  case  of  a  breach  of  warranty  the  meas- 
ure of  damages  is  the  difference  in  value 
between  that  which  is  actual  and  that  which 
was  expressly  or  impliedly  represented  to 
exist. 

Huyett  A  8.  Mfg.  Co.  t.  Gray,  126  N.  C. 
110,  36  8.  E.  236,  120  N.  C.  439.  67  L.R.A. 
193,  40  S.  E.  178. 

Clark,  Ch,  J.,  delivered  the  opinion  of  the 
court: 

Action  b^un  before  justice  of  tbe  peace 
to  recover  value  of  goods  sold.  The  de- 
fendant set  up  orally  a  counterclaim  or 
payment,  as  follows,  which  presents  the  only 
question  before  us:  "Tbe  defendant  denied 
that  be  owed  the  plaintiff  anything,  and 
pleaded  payment  in  full  of  all  accounts,  and 
set  up  as  a  reason,  among  other  things,  that 
the  goods  for  which  the  aceount  was  made 
was  in  part  'Buehu  Tonic,'  and  that  at  the 
time  that  he  purchased  it  from  the  plaintiff 
the  plaintiff's  salesman,  R.  D.  Guy,  had  rep- 
resented the  said  'Bucfau  Tonic'  to  the  de- 
fendant as  nonalcoholic  and  not  subject  to 
any  privily  or  license  tax  of  any  kind, 
either  Federal  or  state,  and  guaranteed  the 
defendant  when  he  purchased  the  said  'Buehu 
Tonic'  of  the  said  salesman  that,  if  defend- 
ant should  ever  be  required  to  pay  any  taxes 
of  any  kind  for  the  privily  oMelling  the 
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same  in  his  store  at  South  Rocky  Mount, 
the  plaintiff  company  would  make  good  to 
the  defendant  any  such  license  tax  paid  by 
him ;  that  after  having  sold  at  retail  the 
said  'Buchu  Tonic,'  relying  upon  the  repre- 
sentations and  warranties  of  the  said  Guy, 
general  salesman  for  the  said  company,  be 
had  been  called  upon  and  required  to  pay 
a  Federal  license  tax  of  $37.S0  because  of 
the  fact  that  the  said  'Buchu  Tonic'  was  .1 
beverage  and  highly  intoxicating,  and  con- 
tained about  32  per  cent  alcohol.  The  de- 
fendant contends  that  he  Is  entitled  to  a 
credit  in  this  transaction  against  the  ac- 
count of  plaintiff  for  the  $37.fiO  paid  as  a 
Federal  license  tax,  and  tliat  he,  upon  being 
required  to  pay  such  tax,  returned  to  tlw 
plaintiff  all  the 'Buchu  Tonic'  which  he  had 
on  hand,  deducted  the  $37.60  and  sent  the 
plaintiff  a  check  for  the  excess  of  the  ac- 
count over  and  above  the  $37.50  and  de- 
manded that  he  be  credited  with  the  $37.50." 
On  the  trial  in  the  superior  court  the  de- 
fendant's testimony  was  to  said  purport. 
Mr.  W.  B.  Allen,  the  pure  food  chemist  for 
the  state,  testified  that  he  had  analyzed  the 
"Buchu  Tonic"  manufactured  by  plaintiff 
on  several  occasions;  that  it  usually  ran 
about  32  per  cent  alcohol,  and  was  highly 
intoxicating;  and  that  license  tax  was  col- 
lectible on  beverages  containing  Va  of  1  per 
cent  alcohol  or  upwards.  At  the  close  of 
the  evidence  the  court  directed  a  verdict  in 
favor  of  the  plaintiff  for  $37.60. 

As  this  is  equivalent  to  a  nonsuit  against 
the  defendant  upon  his  counterclaim,  it  is 
irrelevant  to  consider  the  evidence  in  reply 
introduced  by  tlie  plaintiff.  There  was  no 
controversy  that  the  defendant  owed  plain- 
tiff a  balance  of  $37.50,  unless  he  were  en- 
titled to  this  counterclaim.  The  defendant 
was  entitled  to  have  his  counterclaim  sub- 
mitted to  the  jury,  and,  if  the  facts  were 
found  in  accordance  with  his  testimony,  it 
was  a  valid  counterclaim. 

1.  There  was  the  express  warrant  of  thR 
plaintiff  company,  through  its  agent  to  sell 
the  goods.  As  a  general  nile  an  agent  au- 
thorized to  sell  property,  in  the  absence  of 
express  limitation  of  his  powers,  is  author- 
ized to  bind  his  principal  by  warranty.  30 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  104.  "An 
agent  authorized  to  sell  is  authorized  to 
make  a  Marranty,"  Alpha  Mills  v.  Water- 
town  Steam  Engine  Co.  116  N.  C.  802,  21 
S.  E.  817;  Davis  v.  Burnett.  49  N.  C.  (4 
Jones  L.)  72,  67  Am.  Dec.  203;  Hunter  v. 
Jameson,  28  N.  C.  (6  Ired.  L.)  252.  Even 
though  such  agent  exceeds  his  authority, 
he  binds  his  principal.  Lane  v.  Dudley,  6 
N.  C.  (2  Murph.)  119,  5  Am.  Dec.  623. 

2.  There  was  an  implied  warranty  arising: 
iKcauae  the  manufacturer  of  the  article 
knew  that  it  was  alcoholie  and  subject  to 
17L.R.A.(N.S.) 


tax,  and  because,  also,  this  was  a  latent 
quality  which  the  defendant  could  not  have 
detected  by  ordinary  observation.  Without 
reference  to  any  authority  in  the  agent  to 
make  an  express  warranty,  the  manufac- 
turer, in  selling  through  Guy,  warranted 
against  latent  defects,  that  the  article  is 
merchantable,  and  can  be  lawfully  sold  by 
purchaser,  if  bought  for  resale.  McQuaid 
V.  Ross,  22  L.R.A.,  note  at  page  100  et  seq.; 
Bierman  t.  City  Mills  Co.  151  N.  Y.  483. 
37  L.R.A.  800,  56  Am.  St.  Rep.  636.  45  N. 
E.  856.  The  plaintiff  would  be  responsible 
for  such  damages  as  were  the  natural  and 
direct  consequence  of  the  breach  of  such 
warranty;  and  what  could  he  more  direct 
than  the  license  tax  required  by  the  govern- 
ment for  the  shortest  period  for  which  li- 
cense ia  issued  to  sell  said  alcoholic  bever- 
age? 

3.  The  plaintiff  company  is  liable  for  the 
fraudulent  representations  of  its  salesman 
and  agent  which  were  made  to  defendant  to 
induce  the  trade  and  acted  upon  by  defend- 
ant to  his  injury.  This  would  be  so  whether 
the  agency  6t  Guy  were  general  or  special. 
Huntley  v.  Mathias,  00  N.  C.  105,  47  Am. 
Rep.  516;  Peebles  v.  Patapseo  Guano  Co. 
77  N.  C.  233,  24  Am.  Rep.  447;  1  Am.  4 
Eng.  Enc.  Law,  2d  ed.  p.  1143.  The  presi- 
dent of  the  COTupany  testified  that  when  the 
sale  was  reported  be  knew  where  defen  laat 
was  and  engaged  in  what  business,  and  he 
must  have  known  that  a  general  merchant 
cnuld  not  sell  "highly  intoxicating  liquor, 
running  usually  32  per  cent  alcohol"  (for 
this  evidence  of  the  state  chemist  must  be 
taken  as  true  on  the  nonsuit)  ;  and  subse- 
quent thereto  he  shipped  the  "Buchu  Tonic" 
to  the  defendant.  The  company,  therefore, 
assumed  full  responsibiKty  for  the  act  of 
its  a^ent;  for  the  knowledge  of  the  agent 
that  the  defendant  bought  and  was  induced 
to  buy  by  bis  representations  and  promise 
that  the  company  would  pay  the  license  tax, 
if  liability  therefor  was  incurred,  was  the 
knowledge  of  the  company,  and  in  its  subse- 
quent shipment  it  was  fixed  with  such 
knowledge,  even  though  it  had  not  author- 
ized the  express  warranty.  Lane  t.  Dud- 
ley, aupra. 

Error. 

PENNSTIiVANIA  SUPREME:  COURT. 
HENRIETTA  KENNEDY,  Appt.. 

V. 

CITY  OF  PHILADELPHIA. 
(220  Fa.  273,  69  Atl.  748.) 

Sidewalk  —  Inequality  —  contribntovy 

nesHerenre. 

A  pedestrian  fs  neirli^ont,  as  matt'-r  of 
lawj  whoj  upon  m  dear  d^,  with  Jiothing 
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to  obstniet  ber  vision,  stumbles  over  a 
place  in  the  sidewalk  where  one  ^ving  stoni.- 
18  raised  4  inches  above  the  adjoining  one, 
whiA  fact  ahe  is  well  acquainted  with. 

(Hareli  2,  1908.) 

APPEIAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Philadelphia  County  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
personal   injuries   alleged   to   have  been 
caused  by  defendant's  negligence.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Kngene  Baymond.  for  appellant: 
The  plaintiff  was  bound  to  exenase  only 
ordinary  care. 
Bmeh  t.  Philadelphia,  181  Fa.  588,  87 


Cttae  If  ate.  —  Negligence  in  fatUng  on 
uneven  sldetoaUc 

This  note  is  intended  to  include  cases  in 
which  the  unevenness  is  caused  by  raised 
bricks,  paving  blocks,  planks,  and  the  like, 
holes,  however  caused,  loose  boards,  pro- 
truding nails,  changes  in  level  of  walk 
caused  by  differences  of  grade,  and  generally 
all  inequalities  of  the  surface  of  the  walk. 
It  excludes  all  cases  in  which  the  nature  of 
tbe  defect  is  not  stated ;  cases  in  which  the 
defect  oonaists  in  the  accumulations  of  snow 
and  ice,  excavations  of  any  depth,  uncovered 
manholes,  trapdoors,  areas,  and  the  like. 

One  traveling  alon^  a  sidewalk  must  use 
ordinary  eare;  that  u,  such  care  and  pru- 
dence as  the  average  prudent  man  would 
exercise  under  the  like  surroundings  and  in 
the  like  conditions.  Hobinson  v.  Wilming- 
ton, 8  Houst.  (Del.)  400,  32  Atl.  347;  Dis- 
trict of  Columbia  v.  Haller,  4  App.  D.  C. 
405;  Americiu  v.  Johnson,  2  Ga.  App.  378, 
68  8.  £.  618;  Owen  v.  Chicago,  10  111.  App. 
465;  Chicago  v.  Uickok,  10  111.  App.  142; 
Wallace  t.  Farmington,  231  HL  232.  83  N. 
E.  180:  Williamsport  v.  Idsk.  21  Ind.  App. 
414,  62  N.  E.  628;  Indianapolis  v.  Mitchell, 
27  Ind.  App.  689,  61  N.  E.  047;  Indianapolis 
▼.  Co<^,  99  Ind.  10;  Graham  v.  Oxford,  lOS 
Iowa,  705,  75  N.  W.  473 ;  Rusch  v.  Dubuque, 
Ilfl  Iowa,  402,  90  N.  W.  80;  Hill  v.  Glen- 
wood,  124  Iowa,  479,  100  N.  W.  622;  Wiens 
r.  Ebel,  69  Kan.  701,  77  Pac.  553;  Jewell 
City  V.  Van  Meter,  70  Kan.  887,  79  Pac.  149; 
Gamett  v.  Smith,  72  Kan.  664,  83  Pac.  616; 
Barton  v.  Springfield,  110  Mass.  131;  Ful- 
ler V.  Hyde  Park,  102  Mass.  61,  37  N.  E. 
782;  Belyea  v.  Port  Huron,  136  Mich.  604, 
99  N.  W.  740;  Erd  v.  St.  Paul,  22  Minn. 
443;  Taylor  v.  Mankato,  81  Mian.  276,83  N. 
W.  1084;  Stem  v.  Bensieck,  161  Mo.  146, 
81  S.  W.  594;  Perrette  v.  Kansas  City,  162 
tfo.  238,  62  S.  W.  448;  Beauvafs  v.  St. 
Louis,  169  Mo.  600,  69  S.  W.  1043;  Coffey 
Carthage,  186  Mo.  573,  86  S.  W.  632; 
Bmeh  r.  Philadelphia,  181  Pa.  688,  37  Atl. 
818;  Becker  r.  Philadelphia,  212  Pa.  370. 
n  Atl.  042;  Chambers  v.  Braddoek.  34  Pa. 
Super.  Ct.  407 ;  Cowie  t.  Seattli^  22  Wash. 
«59,  62  Pac.  121. 
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Atl.  818;  Dougherty  v.  Philadelphia.  210  Pa. 
591,  60  Atl.  201. 

It  was  for  the  jury  to  determine  whether 
the  plaintiff  had  exercised  the  care  required 
under  the  circumstances. 

Easton  v.  Neff,  102  Pa.  474.  48  Am.  Rep. 
213;  Cohen  v.  Philadelphia  A  R.  R.  Co.  211 
Pa.  227,  60  Atl.  729;  Merriman  v.  Phillips- 
burg,  168  Pa.  78,  28  Atl.  122;  Callahan  v. 
Philadelphia  Traction  Co.  184  Pa.  429,  30 
Atl,  222;  Armstrong  v.  Consolidated  Trac- 
tion Co.  216  Fa.  69S,  66  AtL  76;  Bruch  v. 
Philadelphia,  supra. 

Messrs.  Thomas  Raebnrn  White  and 
3.  Howard  Gendell,  for  appellee: 

It  is  tbe  duty  of  a  pedestrian  walking 
along  a  sidewalk  of  the  city  to  observe  where 
he  IB  going,  and  to  avoid  obvious  defects. 

Whether  one  injured  while  usii^  a  defect- 
ive sidewalk  was  in  the  exercise  of  ordi- 
nary care,  and  whether  his  n^Iigenee.  if  ai^. 
contributed  to  bis  injury,  is  generally  a 
question  of  fact  for  the  jury  under  proper 
instructions  from  the  court.  Mosneuvel 
V.  District  of  Columbia,  191  U.  S.  247,  48 
L.  ed.  170,  24  Sup.  Ct.  Rep.  57;  Owen  v. 
Chicago,  supra;  Btreator  v.  Hamilton,  61 
111.  App.  609;  McLeansboro  V.  Trammel,  109 
111.  App.  624 ;  Jefferson  v.  Chapman,  127  III. 
438,  U  Am.  St.  Rep.  130.  20  N.  E.  83;  De- 
Und  V.  Cameron,  US  Mo.  App.  704,  87  S.  W. 
697;  Healy  v.  New  York,  3  Hun,  708;  Berg 
V.  Milwauk>ee,  83  Wis.  599,  53  N.  W.  890. 
I'he  above-cited  cases  include  only  those  in 
which  it  does  not  appear  that  the  defect  w<i» 
known  to  the  traveler;  those  in  which  the 
defect  was  known  are  given  later  in  this 
note.  This  principle  is  also  expressly  or 
Impliedly  reMgnized  in  those  caaea  giyen  be- 
low where  the  question  of  negligence  was 
aubmitted  to  the  jury. 

And  it  is  only  when  all  reasonable  men. 
must  draw  the  same  conclusion  from  the  cir- 
cumstances that  the  question  of  negligence  is 
ever  considered  as  one  of  law  for  the  court. 
Scott  V.  New  Orleans,  21  C.  C.  A.  402,  41  U. 
S.  App.  498,  75  Fed.  373;  Crites  v.  New 
Richmond,  98  Wis.  55,  73  N.  W.  S22. 

In  tbe  following  cues  it  was  held  that  it 
was  for  the  jury  to  say  whether  the  trav- 
eler, under  the  circumstances,  was  guilty  of 
a  want  of  ordinary  care:  Scott  v.  New  Or- 
leans, supra,  (falling  on  uneven  walk,  a  por- 
tion being  raised  from  4  to  6  inches  above 
the  rest) ;  Highlands  v.  Raine,  23  Colo.  295, 
47  Pac.  283  (falling  at  night  on  slippery, 
sliding,  uneven  walk)  ;  Seward  v.  Wilming- 
ton. 2  Marv.  (Del.)  189,  42  Atl.  461  (fall- 
ing on  dark  night  in  hole  the  width  of  walk, 
10  inches  wide  and  10  inches  deep)  ;  Rome 
V.  Dodd,  58  Ga.  238  (falling  in  a  hole  in  a 
bridge  at  night)  ;  Nokomis  v.  Salter,  61  III, 
App.  150  (momentarily  averting  head  and 
failing  to  see  loose  board)  ;  Chicago  v.  Mc- 
Crudden,  92  HI.  App.  267  (child  fell  into 
hole  while  momentarily  walking  backward 
while  talking  to  playmates) ;  Campbell  v. 
Chicago,  100  HI.  App.  358  (hole  caused  1^ 
broken  plank} ;  Upper  Alton  Vf^reen,  112 
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Stockhouse  r.  Vendig,  166  Pa.  682,  31  Atl. 
349;  LumiB  v.  Philadelphia  Traction  Co.  181 
Pa.  268.  37  AtL  414;  ShallcroBs  v.  Phila- 
delphia, 187  Pa.  143,  40  Atl.  818;  Sickles 
Philadelphia,  209  Pa.  113.  68  Atl.  128; 
EaBttm  T.  Philadelphia,  26  Pa,  Buper.  Ct. 
617. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

In  the  present  case  the  learned  trial  judge 
directed  the  jury  to  render  a  verdict  for  the 
defendant.  The  facts  were  not  in  dispute. 
They  are,  in  substaQce,  that  the  plaintiff, 
walking  along  the  pavement  on  Broad  street, 
Philadelphia,  at  about  half  past  10  o'olodc 
in  the  morning  of  a  bright  sunahlny  day, 
stumbled  and  fell  over  an  obviona  dafeet  in 

111.  App.  439  (plank  partly  broken  and  bent 
down) ;  Chicago  v.  Harris.  113  111.  App.  633 
(missing  plank) ;  Aurora  t.  Hillman,  00  111. 
61  (boards  loose  and  stringers  rotten) ;  Wil- 
mette  v.  Brachle,  209  III.  021,  71  N.  E.  41 
(loose  board  flew  up) ;  Bluffton  v.  McAfee 
23  Ind.  App.  112,  63  N.  £.  1068  (hole  in 
walk  when  view  obstructed);  Indianapolis 
V.  Mitchell,  supra  (14  inches  difference  in 
grade  between  -  cross  streets) ;  Mishawaka 
v.  Kirby,  32  Ind.  App.  233,  69  N.  E.  481  (un- 
even temporary  crossing) ;  Valparaiso  t. 
Schwerdt,  40  Ind.  App.  608,  82  TH.  E.  023 
( looAe  and  missing  bricks,  and  plaintiff's  at- 
tention diverted) ;  Baxter  t.  Cedar  Rapids, 
103  Iowa,  509,  72  N.  W.  790  (stumbled  at 
dusk,  against  end  of  plank  raised  an  incti 
or  two  above  level ) ;  Rusch  Dubuque,  su- 
pra (projecting  spike) ;  Kaiser  v.  Hahn 
liros.  126  Iowa,  3til,  102  N.  W.  604 
(stumbled  over  two  planks  laid  on  walk, 
while 'dazzled  by  sun);  Machacek  v.  Hall, 
131  Iowa,  412,  105  N.  W.  690  (plank  out, 
but  defect  partially  concealed  oy  dirt)  ; 
Ryan  v.  Foster  (Iowa)  109  N.  W.  HOB 
(stumbled  over  billboard  lying  fiat  on  walk; 
it  was  snowing,  and  wind  blew  in  plaintiff's 
face);  Louisville  v.  Romer,  29  Ky.  L.  Rep. 
1301,  97  S.  W.  348  (hole  in  walk);  Woods 
V.  Boston,  121  Mass.  337  (fell  in  hole  in 
walk  <Hi  bright  day,  while  looking  else- 
where) ;  Flynn  v.  Watertown,  173  Mass.  108, 
63  N.  E.  147  (tripped  over  projecting  end  of 
cross  walk  while  attention  diverted) ;  Lamb 
V.  Worcester,  177  Mass.  82,  68  N.  E.  474 
(hinges  of  light  bulkhead  projected  about 
IH  to  lii/^s  inches  above  walk);  Gal- 
lagher T.  Watertown  (Mass.)  83  N.  E.  1104 
(hole  in  walk) ;  Finn  v.  Adrian,  93  Mich. 
604.  63  N.  W.  614  (fell  in  hole  in  cross  walk 
in  the  evening,  plank  being  removed  vhile 
undergoing  re^rs) ;  Graves  t.  Battle  Creek, 
96  Mich.  260.  10  L.R.A.  641,  36  Am.  St.  Rep. 
601.  64  N.  W.  767  (stumbled  over  plank 
when  attention  distracted) ;  Mackie  v.  West 
Bay  City,  100  Mich.  242,  64  N.  W.  26  (fell 
in  hole  caused  by  broken  plank  when  defect 
plainly  visible) ;  Hunter  v.  Dnrand,  137 
Mich.  53,  100  N.  W.  191  (hole  in  walk); 
Barker  t.  Kalamazoo.  146  Mich.  267,  109  N. 
W.  427  (loose  board  in  erosa  walk) ;  Wil- 
ton V.  Flint,  128  Mich.  166.  87  N.  W.  86 
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the  sidewalk.  The  defect  was  eaoMd  hy  the 
roots  of  a  tree  growing  nnder  one  blodc  of 
cement,  and  raising  it  about  4  inehea  above 
the  adjoining  block.  The  plaintiff  said  she 
was  going  to  take  the  ear.  and  locdced 
straight  ahead  of  her.  as  the  car  was  coming, 
and  caught  her  toe  where  the  cement — the 
ledge,  as  she  called  it — was  raised  about  4 
inches  above  the  level  of  the  pavement,  upon 
the  side  from  which  she  was  approaching. 
The  plaintiff  was  familiar  with  the  spot, 
and  had  often  passed  over  it,  and  had 
noticed  the  break  in  the  pavement  where  the 
roots  of  the  tree  had  raised  the  onnent- 
Her  excuse  for  failing  to  observe  the  defect 
at  the  time  was  that  the  sun  waa  ifhiiiiTig  so 
brightly  that  she  did  not  see  it.  But  it  ap- 

(fell  into  a  hole  in  walk  caused  by  boards 
warping,  while  walking  rapidly  in  the  dark- 
ness with  his  hands  in  his  poeketa) ;  Burrdl 
T.  GreenTiUe.  133  Mich.  236,  04  N.  W.  732 
(slipped  on  wet  sidewalk  into  a  bole,  in- 
jured) ;  Coffey  V.  Carthage,  supra  (plaintiff 
tripped  in  hole  in  side  of  stone  walk  while 
her  attention  was  diverted  and  she  was 
frightened) ;  HoUoway  v.  Kansas  Ci^,  184 
Mo.  19,  82  S.  W.  89  (stepped,  at  night,  in- 
to hole  caused  by  part  of  plank  being  miss- 
ing) ;  Darrell  v.  St.  Joseph,  109  Mo.  App. 
168,  82  8.  W.  1130  (fell  off  end  of  walk  18 
inches  above  ground  when  attention  divert- 
ed) ;  Hitt  V.  Kansas  City,  110  Mo.  App.  713, 
85  8.  W.  669  (fell  in  hole  in  walk  which 
oould  have  been  seen  by  the  electric  light 
had  special  attention  been  paid) ;  Latttmore 
V.  Union  Electric  Light  &  Power  Co.  128  Ma. 
App.  37.  106  S.  W.  543  (tripped  on  hose 
stretched  tightly  across  the  walk  and  of  the 
same  color);  Parcells  t.  Auburn,  77  Hun, 
137,  28  N.  T.  Supp.  471  (stepped,  at  night, 
into  hole  in  walk  partly  concealed  hy  grass; 
knew  walk  had  some  defects,  but  did  not 
'know  defect  in  question) ;  O'Brien  v.  Syra- 
cuse, 31  App.  Div.  328,  52  N.  Y.  Supp.  224 
(stepped  into  hole  in  rotten  plank  at  night, 
nearest  light  being  some  distance  away  and 
obscured) ;  La  verdure  v.  New  York,  28  App. 
Div.  65,  60  N.  Y.  Supp.  882  (stepped  in  hole 
in  walk  beside  flagging  concealed  by  grass ) : 
Cummings  t.  New  ^chelle,  38  App.  Div. 
583,  66  N.  Y.  Supp.  701  (uneven  projecting 
flagging  on  eroes  walk) ;  Grlbben  v.  Metro- 
poUtan  Street  R.  Co.  84  N.  Y.  Supp.  106 
(foot  caught  under  rail  of  street  railway 
company  at  cross  walk);  Bartley  v.  New 
York,  102  App.  Dir.  23,  02  N.  Y.  Supp.  82 
(tripped  in  hole  in  stone  walk  6  inches  or 
more  in  depth,  in  the  daytime  while  talk- 
ing with  friend) ;  Dickerman  v.  Weeks,  108 
App.  Div.  267,  96  N.  Y.  Bupp.  714  (tripped 
at  night  when  no  light  on  end  of  flagsbme 
raised  6  inches);  Mayhood  v.  New  York, 
119  App.  Div.  100, 103  N.  Y.  Supp.  856  (foot 
caught  in  hole  in  flag  walk) ;  Mallins  v. 
Siegel-Cooper  Co.  18S  K.  Y.  129,  7fi  N.  E. 
1II2  (foot  caught  at  night  against  over- 
lapping flagstone.  2  or  8  indies  hi_gh ) ;  Bruch 
T.  Philadelphia,  D^lzeFt^Vuti;)i^i!tl.  818 
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peared  that  the  Sim  was  not  shining  In  her 
face. 

The  measure  of  duty  imposed  Ity  tiie  law 
upon  pedestrians  on  the  streets  was  stated 
by  the  present  chief  justice,  in  Robb  v.  Con- 
nellsrille,  137  Pa.  42,  20  Atl.  664,  as  fol- 
hnra:  "That  the  reasonable  care  which  the 
law  exacts  of  all  persons.  In  whatever  they 
do  involving  risk  of  injury,  requires  travel- 
era,  even  on  the  footways  of  public  streets,  to 
look  where  they  are  going,  is  a  proposition 
•o  plain  that  it  has  not  often  called  for 
formal  adjudication.  But  it  has  been  ex- 
pressed, or  manifestly  implied,  in  enough  of 
oar  own  cases  to  constitute  authority  for 
those  who  need  it.  Thus,  in  Barnes  v. 
Sowden,  119  Pa.  68,  12  AU.  804,  the  court 
below  instructed  the  jury  that  'persons  who 

(fell  at  night  in  hole  in  walk  whidi  could 
have  been  seen  by  close  attention) ;  Olading 
v.  Philadelphia.  202  Pa.  324.  61  Atl.  886 
(stepped  in  daytime  into  a  hole  filled  with 
sweepings  on  crowded  street) ;  Johnson  v. 
Fhiladerphia,  208  Pa.  182.  57  Atl.  363  (fell 
in  hole  in  walk  on  dark  night) ;  Becker  t. 
Philadelphia,  212  Pa.  379,  61  Atl.  942  (for 
jury  to  say  whether  plaintiff  stepped  in  the 
hole  in  question,  19/18  inches,  just  while 
or  immediately  after  emei^ing  from  crowd, 
in  which  case  She  may  not  have  been  negli- 
gent; or  whether  she  fell  after  leaving  the 
crowd  and  having  an  opportunity  to  see  it 
1^  the  use  of  ordinary  care,  in  which  case 
she  was  guilty  of  negligence) ;  Reynolds  v. 
Philadelphia,  221  Pa.  51,  70  Atl.  125  (small 
hole  made  by  sunken  water  box) ;  Farrell  v. 
Plymouth,  26  Pa.  Super.  Ct.  183  (stepped 
in  hole  between  fence  and  lot  line,  which 
was  con  coiled  by  snow) ;  Brown  v.  Milligan, 
33  Pa.  Super.  Ct.  244  (plaintiff  tripped  in 
hole  in  front  of  defendant's  store  when  leav- 
ing store  and  while  view  oMtracted  by  a 
lady's  dress) ;  Chambers  v.  Braddock,  34  Pa. 
Buper.  Ct.  407  (loose  board,  no  other  con- 
venient way) ;  March  v.  Phtenixville,  221 
Pa.  64,  70  Atl.  274  (fell  at  night  because 
of  hole  in  walk  4  to  8  inches  deep) ;  Shenan- 
doah T.  Erdman,  21  W.  N.  C.  553,  12  Atl. 
814  (fell  where  change  of  level  in  walk  of  1 
foot,  while  running  at  night  to  catch  team 
which  had  walked  off  because  untied) ;  Ash- 
ley V.  Aberdeen,  46  Wash.  386,  00  Pac.  210 
(fell  on  dark  night  in  bole  in  walk  around 
which  a  little  lumber  had  been  piled) ;  West 
V.  Eau  Claire,  80  Wis.  31,  61  N.  W.  313 
(caught  foot  in  hole  in  icy  pavement 
while  attention  momentarily  diverted ) ; 
Duncan  v.  Grand  Rapids.  121  Wis.  626,  99 
N.  W.  317  (tripped  in  hole  in  walk  in  day- 
light while  engaged  in  conversation) ;  Fe- 
eor  V.  Oconto,  128  Wis.  386,  104  N.  W.  88 
(stepped  on  board  with  no  knowledge  that 
it  was  weak  and  concealed  a  hole). 

But  in  the  following  cases  the  court  held 
that  the  facts  were  such  as  to  show  that  the 
traveler  was  nc$[ligent  as  a  matter  of  law: 
Hobb  T.  Connellsville,  137  Pa.  42,  20  Atl. 
964  (tripped  while  it  was  moderately  light, 
where  plank  cross  walk  was  raised  4  to  6 
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walk  along  the  footways  or  cross  the  streets 
of  OUT  city  are  bound  to  use  their  own 
foculties.  .  .  .  The  plaintiff  was  bound 
to  use  her  eyes.  Not  that  she  was  to  keep 
her  eyes  constantly  and  at  every  moment 
upon  the  pavement,  but  she  waa  bound  to 
do  what  people  walking  along  the  streets 
ought  to  do  as  they  walk  the  streets,  in 
order  to  use  them  safely.'  It  waa  held  that 
even  this  instruction  waa,  under  the  evi- 
dence, too  favorable  for  the  plaintiff,  that 
the  obstruction  was  such  as  she  was  bound 
to  see,  and  that  her  negligence  was  too  clear 
to  be  left  to  the  jury." 

In  the  present  case  it  is  urged  by  counsel 
for  appellant  that  the  sunshine  interfered 
with  Uie  plaintiff's  vision.  But  how  this 
could  be  is  not  apparent.   The  adn  was  not 

inches  above  sidewalk) ;  Shallcross  v.  Phila- 
delphia, 187  Pa.  143,  40  Atl.  818  (fell  in 
daytime  against  paving  stone  raised  4  to  6 
inches  above  level,  and  several  loose  bricks 
lying  near) ;  Sickels  v.  Philadelphia,  209  Pa. 
113,  68  Atl.  128  (felt  in  daytime  over  ridge 
of  wet  clay  8  inches  high  across  walk,  when 
umbrella  was  up) ;  Lautenbacher  v.  Phila- 
delphia, 217  Fa.  318,  66  Atl.  649  (tripped 
in  hole  in  walk  while  so  carrying  a  couch 
that  she  could  not  see  ahead):  Ji^aston  v. 
Philadelnhia,  26  Pa.  Super.  Ot.  517  (tripped 
in  the  daytime  in  hole  caused  by  several 
displatMd  bricks). 

A  person  traveling  upon  a  sidewalk  of  a 
municipal  corporation  has  a  righc  to  as- 
sume, in  the  absence  of  notice  to  the  con- 
trary, that  it  is  in  a  safe  and  proper  condi- 
tion for  public  travel,  and  to  govern  himself 
accordingly.  Birmingham  v.  Starr,  112  Ala. 
08,  20  So.  424;  Lord  v.  Mobile,  113  Ala.  360, 
21  Ho.  366;  Robinson  v.  Wilmington,  8 
Houst.  (Del.)  409,  32  Atl.  847;  Seward  v. 
Wilmington,  2  Marv.  (Del.)  189,  42  Atl. 
451;  District  of  Columbia  v.  Haller,  4  App. 
D.  C.  405;  Chicago  v.  Hickok,  16  III.  App. 
142;  Centralia  v.  Baiter,  36  111.  App.  46; 
Chicago  V.  MeCrudden,  92  111.  App.  257; 
Strebmann  v.  Chicago.  03  III.  App.  206; 
Campbeli  v.  Chicago.  100  111.  App.  358; 
Chicago  V.  Oillett,  108  111.  App.  455;  Mc- 
Leansboro  v.  Trammel,  100  111.  App.  524; 
Upper  Alton  v.  Green,  112  III.  App.  439; 
Chicago  V.  Harris,  113  111.  App.  633;  East 
Dubuque  V.  Burhyte,  173  lU.  553,  60  N.  E. 
1079;  BIufTton  v.  McAfee,  23  Ind.  App.  112, 
53  N.  E.  1068;  Indianapolis  v.  Mitchell,  27 
Ind.  App.  689,  61  N,  E.  047;  Valparaiso  v. 
Schwerdt,  40  Ind.  App.  608,  82  N.  E.  923 ; 
Barnes  v.  Marcus,  06  Iowa,  676,  6S  N.  W. 
084}  Kaiser  v.  Hahn  Bros.  126  Iowa.  561. 
102  N.  W.  504;  Machacek  v.  Hall,  131  Iowa 
412,  105  N.  W.  690;  Ryan  v.  Foster  (Iowa) 
109  N.  W.  1108;  Lamb  v.  Worcester,  177 
Mass.  82,  68  N.  E.  474;  Campbell  v.  Boston, 
189  Mass.  7,  75  N.  E.  96;  Finn  v.  Adrian, 
93  Mich.  504,  63  N.  W.  614;  Roe  v.  Kansas, 
100  Mo.  190,  13  8.  W.  404;  Perrette  v.  Kan- 
sas City,  162  Mo.  238,  62  8.  W.  448;  Coffiy 
T.  Carthage;  Holloway  v.  Kansas  Cit^; 
and  Hitt  v.  Kansas  City,— eupra;  Deland  v. 
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shining  in  her  ^es.  It  was,  aa  we  under- 
stand the  testimoii;r>  coming  from  over  her 
shoulder,  or  from  the  side.  tHor  does  it  seem 
that  the  light  was  reflected  in  her  face,  as 
from  some  dazzling  surface.  The  only  cod 
elusion  that  we  can  draw  from  her  teett- 
monj,  OS  a  whole,  is  that  she  wa»  not  pay- 
ing proper  attention  to  the  ground  in  front 
of  her  an  she  walked.  It  would  seem  that 
any  reasonable  insp^stion  of  tbs  ground  fn 
front  of  her  would  have  disclosed  an  ir- 
regularity 80  extensive  as  that  complained 
of  here.  We  agree  with  the  court  below 
that  the  evidence  discloses  a  case  where  the  i 
plaintiff,  a  woman  in  full  possession  of  her  1 


senaes,  walked  along  a  street  In  which  there 
had  been  for  years  an  obvious  defect,  of 
which  she  knew.  Under  a  clear  sky,  with  no 
crowd  around  to  disturb  her.  Mid  nothing  to 
distract  her  attention,  or  to  hide  the  defect 
in  the  pavement  from  view,  she  etumbled 
over  it,  and  was  injured.  We  think  the 
trial  judge  discharged  a  clear  duty  in  rul- 
ing, as  a  matter  of  law,  that,  under  the  evi- 
dence, the  plaintiff  was  negligent  in  failing 
to  observe  and  avoid  the  defect  in  the  pave- 
ment; and  that  the  waa  not  entitled  to  re- 
cover in  this  case. 
I  The  assignment  of  error  is  overruled,  and 
1  the  judgment  is  affirmed. 


Cameron,  112  Mo.  App.  704,  87  S.  W.  697; 
O'Fljnn  V,  Butte,  36  Mont.  493,  93  Pac. 
643;' Laverdure  v.  New  York,  and  Gribben 
V.  Metropolitan  Street  R.  Co.  supra;  Ohliger 
V.  Toledo,  20  Ohio  C.  C.  142;  Stillwater  v. 
Swisher,  16  Okhi.  585,  85  Pac  1110;  March 
V.  Phcentxville,  supra;  Gallamore  v.  Olym- 
pie,  34  Wash.  379,  76  Pac.  878;  Ashley  v. 
Aberdeen,  supra;  Collins  v.  Janesville,  107 
Wis.  436,  83  N.  W.  695.  dictum.  Diincan  v. 
Grand  Rapids,  121  Wis.  626,  99  K.  W.  317. 

A  traveler,  having  no  notice  of  danger, 
need  not  keep  a  special  lookout  for  defects 
and  dangers,  but  may  rely  on  the  presump- 
tion that  the  walk  is  safe.  Robinson  v.  Wil- 
mington; District  of  Columbia  v.  Haller; 
Chicago  V.  McCrudden;  McLeansboro 
V.  'Irainmel;  Upper  Alton  v.  Green;  Chicago 
V.  Harris;  and  Valparaiso  v.  Schwerdt, — su- 
pra; Barton  v.  Springfield,  110  Mass.  131; 
George  v.  Haverhill,  110  Mass.  506;  Flynn 
V.  Watertown,  173  Mass.  108,  53  N.  E.  147; 
Hitt  V.  Kansas  City,  supra;  Lattimore  v.  Un- 
ion Iflectrie  Light  &  P.  Co.  128  Mo.  App. 
37,  100  S.  W.  545;  Ohliger  v.  Toledo  and 
Duncan  v.  Grand  R«pids,  supra. 

But,  if  he  has  notice  of  a  defect,  or  has 
reason  to  believe  that  a  defect  exists  in  the 
nidewalk,  it  is  his  duty  to  be  on  the  lookout 
for  it,  and  use  reasonable  care,  commensu- 
rate with  the  known  danger,  to  avoid  an  acci- 
dent therefrom;  Birmingham  v.  Starr,  su- 
pra; Americus  v.  Johnson,  2  Ga.  App.  378, 
58  S.  E.  518;  Owen  v.  Chicago,  10  lU.  App. 
465;  Chicago  v.  Hickok,  16  111.  App.  142; 
Noble  V.  Hanna,  74  111.  App.  564;  Frank- 
fort V.  Coleman,  19  Ind.  App.  368,  49  N.  E. 
474;  Huntingburgh  v.  First,  22  Ind.  App. 
66,  53  N.  E.  246;  Indianapolis  v.  Cook,  99 
Ind.  10;  Bedford  v.  Neal,  143  Ind.  425,  41 
N.  E.  1029.  42  N.  E.  815;  Boswelt  v.  Wak- 
ley,  149  Ind.  64,  4B  N.  E.  637;  Emporia  v. 
Schmidling,  33  Kan.  486,  6  Pac.  803: 
Wichita  T.  Coggshall,  3  Kan.  App.  540.  43 
Pac.  842;  Dittrich  v.  Detroit,  98  Mich.  245. 
57  N.  W.  125:  Belyea  v.  Port  Huron,  136 
Mich.  504,  99  N.  W.  740;  Diamond  v.  Kan- 
fias  City,  120  Mo.  App.  185,  96  S.  W.  492; 
Koch  V.  Edgewater,  14  Hun,  644;  Neddo  v. 
Ticonderoga,  77  Hun,  524,  28  N.  Y.  Supp. 
887 ;  Henry  v.  New  York,  119  App.  Div.  432, 
104  N.  Y.  Supp.  440;  Richardson  v.  Syra- 
cuse, 41  App.  Div.  118,  58  N.  Y.  Supp.  487; 
Toledo  T.  Fnller,  27  Ohio  O.  a  729;  Pitt- 
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man  v.  EI  Reno,  4  Okla.  638,  46  Pac.  495; 
Hentz  V.  Somerset,  2  Pa.  Super.  Ct.  225; 
Shannon  v.  TaciHna,  41  Wash.  220,  83  Pac. 
180;  Moore  v.  Huntington,  31  W.  Va.  842, 
8  S.  E.  S12;  Collins  v.  Janesville,  supra. 

The  rule  that  a  pedestrian  on  a  public 
street  has  no  right  to  assume  that  the  walk 
is  reasonably  safe  for  travel,  when  he  in 
fact  knows  that  a  certain  place  therein  is 
defective,  does  not  apply  when  he  is  there 
injured  by  a  defect  other  than  that  kno^vn. 
Cassaday  v.  Kansas  City,  119  Mo.  App.  116, 
95  S.  W.  948;  Hoiloway  v.  Kansas  City.  184 
Mo.  19,  29,  82  S.  W.  80;  Perrette  v.  Kan- 
sas City,  162  Mo.  238,  62  S.  W.  448;  Moore 
V.  Huntington,  supra. 

The  mere  fact  that  a  traveler  voluntarily 
attempts  to  pass  with  knowledge  of  the  de- 
fect is  not  ordinarily  conclusive  evidence  of 
a  want  of  due  care.  His  right  to  recover 
depends  upon  whether  he  has  exercised  such 
care  as  the  circumstances  (including  his 
knowledge  of  the  defect)  demand,  and  wheth- 
er an  ordinarily  prudent  person  would  at- 
tempt to  pass  under  the  circumstances. 
And  ordinarily  the  question  whether  the 
traveler  used  due  care  in  attempting  to  pass 
with  knowledge  of  the  defect  is  for  the  jury. 
Davis  V.  .California  Street  Cable  R.  Co.  105 
Cal.  131,  38  Pac.  647;  Highlands  v.  Raine, 
23  Colo.  295,  47  Pac.  283 ;  Owen  v.  Chicago, 
supra;  Morehouse  v.  Dixon,  39  111.  App. 
107;  Mt.  Carmel  v.  Blackburn,  63  III.  App. 
668;  Noble  T.  Hanna,  supra;  Fulton  v. 
Green,  103  III.  App.  96;  Flora  v.  Naney,  136 
111.  46,  26  N.  E.  645;  Indianapolis  v.  Cook, 
99  Ind.  10;  Elkhart  v.  Witman,  122  Ind. 
538,  23  N.  E.  796;  Columbus  v.  Strassner, 
124  Ind.  482,  25  N.  E.  65;  Huntington  v. 
Folk,  154  Ind.  91,  64  N.  E.  769;  Rice  v. 
Des  Moines,  40  Iowa,  638;  McGinty  v.  Keo- 
kuk, 66  Iowa,  725,  24  N.  W.  606;  Evans  v. 
Iowa  City,  125  Iowa,  202,  100  N.  W.  1112; 
Considine  v.  Dubuque,  126  Iowa,  283,  108 
N.  W.  102;  Rea  v.  Sioux  City,  127  Iowa,  616, 
103  N.  W.  949;  Tuttle  v.  Clear  Lake  (Iowa) 
102  N.  W.  136;  Idlett  v.  Atlanta,  123  Ga. 
821,  ol  S.  E.  709;  Garnett  v.  Smith,  72 
Kan.  604,  83  Pac.  615;  Beauvais  v.  St 
Louis,  169  Mo.  500,  C9  S.  W.  1043;  Diamond 
V.  Kansas  City,  supra;  Mayhood  v.  New 
York,  119  App.  Div.  100.  103  N.  Y.  Sunp. 
856 ;  Ohliger  v.  Toledo  and  Toledo  v.  Fuller, 
mpraj  Chiltm  v.  Carbondale,  160  Pa.  463, 
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28  Atl.  833;  Nicholas  t.  Peck,  20  R.  I.  533, 
40  Atl.  418;  DeniBOn  t.  Sanford,  2  Tez. 
Civ.  App.  661.  21  8.  W.  784;  Benson  v. 
Hunilton.  34  Wash.  201,  76  Pao.  805;  Shan- 
non T.  TaooDia;  Moore  t.  Huntington;  and 
Collin*  T.  JaneBvillei — supra ;  Collins  t. 
Janfssrille.  Ill  Wis.  348,  87  N.  W.  241,  1087. 
This  is  also  held^  either  expressly  or  impli- 
edly, in  those  eases  given  below,  where  the 
questitm  of  negligenee  was  sobnutted  to  the 
jury. 

In  the  following  cases  it  was  held  for  the 
jury  to  aay  whether,  under  the  circuni- 
staneca,  the  traveler  was  justified  in  going 
■bead  with  knowledge  of  the  defect,  and 
whether  he  used  due  care  under  the  circum- 
stances:    Mosheuvel  v.  District  of  Colum- 
bia, 191  U.  8.  247,  48  L.  ed.  170,  24  Sup.  Ct. 
Rep.  57    (tripping  over  small,  projecting, 
ancovered  box  when  stepping  from  steps  of 
residence  to  sidewalk);  Americus  v.  John- 
son, aupra  (stump  in  walk);  Carson 
Gcneaee.  9  Idaho,  244,  108  Am.  St.  Rep.  127, 
74  Pae.  862  (hole  in  walk  caused  by  broken 
walk  whose  existence  forgotten) ;  Springfield 
T.  Boaenmeyer,  62  111.  App.  301  (failed  to 
see  warped  plank  projecting  above  walk  at 
night)  ;  Cofi'een  v.  Lang,  87  III.  App.  359 
(tripped  over  projecting  nail  and  bole  in 
rotten  walk  while  attention  diverted  by  care 
of  child)  ;  Waverly  v.  Henry,  67  111.  App. 
407  (tripped  over  loose  plank);  Chicago  v. 
Fitzgerald,  76  111.  App.  174  (girl  tripped  in 
hole  in  plank  at  ni^t) ;  East  St.  Loaia  v. 
Donahue,  77  III.  App.  S74  (hole  in  walk) ; 
Litchfield  t.  Anglim,  83  III.  App.  5S  (fell 
in  bole  where  plank  out  on  dark  night); 
Harvard  v.  Wilson,  100  III.  App.  9  (loose 
board) ;  Dehlinger  v.  Chicago,  100  HI.  App. 
314  (falling  into  large  hole  while  encum- 
bered with  bundles) ;  Lovenguth  v.  Bloom- 
ington,  71  111.  238  (some  planks  out  and 
others  loose,  and  another  safe  way  was  con- 
venient); Aurora  v.  Dale,  90  III.  46  (fell 
into  hole  while  facing  driving  snowstorm 
and  other  roads  equally  unsafe) ;  Clayton 
V.Brooks,  150111.97,37  N.  E.  574  (fell  in 
hole  ID  walk  on  dark  night,  but  disputed 
whether   plaintiff   knew   of   another  safe 
walk);  Cullom  v.  Justice,  161  III.  372,  43 
.V.  E.  1098  (fell  in  bole  caused  by  brok<-n 
board,  at  night) ;  Streator  t.  Cbrisman,  182 
ni.   816.   64   N.   E.   997    (loose  board); 
Mattoon  t.  Faller,  217  111.  273,  75  N.  E. 
387  (loose  broken  board) ;  Wallace  v,  Farm- 
ington,  231  III.  232,  83  N.  E.  180  (loose 
board) ;  Frankfort  v.  Coleman,  19  Ind.  App. 
368,  40  N.  E.  474   (holes  in  walk)  ;  Wil- 
liamsport  v.  Lisk,  21  Ind.  App.  414,  52  N. 
E.  628  (inclined  plank  from  higher  to  lower 
grade) ;  Huntingburgh  v.  First.  22  Ind.  App. 
66.  63  N.  E.  246  (rotten  stringer  and  un- 
nailed  board);  Ft  Wayne  v,  Bteese,  123 
Ind.  681,  23  N.  E.  1038  (loose  board) ;  Po- 
•eyville  v.  Lewis,  126  Ind.  80,  25  N.  E.  593 
(misplaced  bricks  and  curbing  gone);  Ross 
¥.  Davenport,  66  Iowa.  548,  24  N.  W.  47 
(crossing  defective  cross  walk  at  night) ; 
Kendall  v.  Albia,  73  Iowa,  241,  34  N.  W. 
833  (stepped  into  defect  in  walk  when  mind 
diverted,  though  another  safe  way);  Troxel 
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V.  Vinton,  77  Iowa,  90,  41  N.  W.  680  (knew 
walk  was  teetery,  but  did  not  know  of  dp- 
feet  in  question, — a  loose  board.  The  walk 
was  the  most  convenient  one) ;  Nichols  v. 
Laurens,  96  Iowa,  388,  65  N.  W.  336  (de- 

frression  in  cross  walk  caused  by  plank  be- 
ng  out) ;  Barnes  v.  Marcus,  90  Iowa,  675. 
65  N.  W.  884  (sidewalk  rotten  and  plank 
loose,  and  another  way  not  convenient) ; 
Graham  v.  Oxford,  105  Iowa,  705.  75  N.  W. 
473  (loose  plank  across  walk  where  there 
was  a  difTerence  of  gradep  slipped  on  dark 
frosty  night) ;  Sylvester  v,  Casey,  110  Iowa. 
256,  81  N.  W.  451  (slipped  on  incline  in 
walk  after  light  snow) ;  Hoover  v.  Mapleton, 
110  Iowa,  571,  81  N.  W.  776  (loose  board); 
Bailev  v.  Centerville,  115  Iowa,  271,  88  N. 
W.  879  (loose  board,  no  other  convenient 
way);  Yeager  v.  Spirit  L^ke,  115  Iowa, 
593,  88  N.  W.  109S  (rotten  board,  no  other 
convenient  way,  plaintiff  old  and  evrs'cbt 
defective);  Brown  v.  Chillicothe,  122  Iowa, 
640,  98  N.  W.  502  (hole  in  walk) ;  House- 
man T.  Belle  Plaine,  124  Iowa,  610,  100  K. 
W.  342  (stepped  into  hole  in  walk  at  night 
where  brick  missing,  no  other  convenient 
road);  Clark  v.  Cedar  Rapids,  129  Iowa, 
358,  106  N  W.  651  (stringers  rotten,  boardit 
loose  and  broken);  Van  Camp  v.  Keokuk, 

130  Iowa,  716,  107  N.  W.  933  (stepped  in 
hole  in  walk  when  attention  diverted); 
Cook  V.  Hedriek,  135  Iowa,  23,  112  N.  W. 
157  (knew  walk  was  generally  defective, 
but  did  not  know  of  particular  defect  which 
caused  tbe  injury,— a  loose  board) ;  Rob- 
ertson v.  WaukoD  (Iowa)  116  N.  W.  482 
(knew  walk  was  generally  delapidated,  but 
did  not  know  of  defect  in  question, — a  split 
in  a  board) ;  Dempsey  v.  Rome,  94  Qa.  420, 
20  8.  E.  335  (hole  in  cross  walk  observed 
two  weeks  before  and  forgotten)  ;  Osage 
City  v.  Brown,  27  Kan.  74  (stumbled  on 
rise  in  walk  of  4  inches  on  dark  night  when 
in  harry) ;  Emporia  v.  Scbmidlinir,  33  Kan. 
485,  6  Pac.  893  (loose  board) ;  Wichita  v. 
Cogi<shall,  3  Kan.  App.  540,  43  Pac.  842 
(hole  in  rotten  board);  Wiens  v.  Ebel,  69 
Kan.  701.  77  Pac.  553  (stumbled  on  ditch 
across  cinder  sidewalk  on  dark  night) ;  Ot- 
tawa T.  Green,  72  Kan.  214,  83  Pac.  616 
(stumbled  in  the  dark  over  curved  plank 
in  a  cross  walk);  Mavsville  v.  Guilfoyla, 
no  Ky.  670,  62  8.  W.  493  (stumbled  in  low 
place  at  night  when  going  to  see  dving 
child) ;  Carlisle  v.  Secrest,  25  Ky.  L.  Rep. 
336,  75  8.  W.  268  (stumbled  on  rough,  un- 
even, slippery  stone  walk  at  night,  when 
light  was  obscured);  Louisville  v.  Brewer. 
24  Ky.  L.  Rep.  1671,  72  S.  W.  9  (stumbled 
over  short  post  in  cinder-path  walk  qu  dnrk 
night;  defect  was  formerly  known,  but  for- 
gotten) ;  Brownsville  t.  Arbuckle,  30  Ky. 
L.  Rep.  414,  gg  S.  W.  239  (defective  plank- 
ing, which  defect  was  formerly  known,  but 
forgotten)  ;  Barton  v.  Springfield,  110  Mass. 

131  (fell  in  depression  in  earth  sidewalk  at 
night  while  frightened);  George  v.  Haver- 
hill, 110  Mass.  506  (fell  when  dark,  over 
small  piece  of  plank  2  inches  thick  by  4 
inches  wide,  separating  brick  from  gravel 
walk) ;  Campbell  v.  Boston,  189  Mass.  7,  75 
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N.  E.  96  (brickB  ffave  way  in  depression  in 
walk) ;  Fuller  v.  Hyde  Park,  162  Mass.  51, 
37  N.  E.  782  (stumbled  over  root  on  walk 
after  being  told  tb&t  walk,  which  she  knew 
had  been  defective,  had  been  remedied ) ; 
Dundas  t.  Lansing,  75  Mich.  S  L.R^ 
143.  13  Am.  St  Rep.  467,  42  N.  W.  lOU 
(fell  on  stormy  night  in  hole  in  cross  walk 
caused  by  broken  plank)  j  Argus  v.  Sturgis, 
86  Mich.  344,  48  N.  W.  1085  (fell  in  hole  in 
walk  on  dark  night ) ;  Sias  v.  Reed  City,  103 
Mich.  312,  61  N.  W.  502  (fell  in  hole  in 
walk  on  dark,  stormy  night ) ;  Germaine  v. 
Musk^on,  105  Mich.  213,  63  N.  W.  78  (fell 
in  hole  in  walk  where  plank  out  in  the 
evening  of  raJny  day.  Defect  had  been 
noted  loi^  prior  to  accident,  but  forgot- 
ten); Strudgeon  v.  Sand  Beach,  107  Mich. 
496,  65  N.  W.  616  (boy  fell  in  hole  in  walk 
while  running  with  other  boys) ;  Schwing- 
achlegl  V.  Monroe,  113  Mich.  683,  72  N.  W. 
7  (fell  over  loose  boards  at  night);  Urtel 
T.  Flint,  122  Mich.  65,  80  N.  vf.  991  (hole 
caused  by  broken  plank) ;  Veigin  t.  Sagi- 
naw. 125  Mieb.  499,  84  N.  W.  107S  (hole 
concealed  by  snow  and  slush  and  its  exist- 
ence temporarily  forgotten) ;  Belyea  v.  Port 
Huron.  136  Mich.  604,  99  N.  W.  740  (fell 
unexpectedly  where  section  of  sidewalk  was 
removed,  owing  to  darkness) ;  Kopelka 
T.  Bay  City,  126  Mich.  625,  84  N.  W.  1106 
(small  hole  in  walk  filled  with  leaves  and 
dirt,  electric  light,  if  burning,  300  feet 
away) ;  Oesterreicb  T.  Detroit,  137  Mich. 
415,  100  N.  W.  693  (tripped  on  loose  board 
at  night  while  carrying  small  child  and  a 
parcel  and  paying  attention  to  walk) ;  Erd 
T.  St.  Paul.  22  Minn.  443  (plaintiff  tripped 
at  night  on  unnailed  board  in  walk  over 
catch  basin  being  built,  other  ways  not  be- 
ing free  from  danger);  McKenzie  v.  North- 
fi^d,  30  Minn.  456,  16  N.  W.  264  (rotten 
plank  broke  on  part  of  sidewalk  thought 
safe) ;  Mal<7  v.  St.  Paul.  54  Minn.  398.  66 
N.  W.  94  (tripped  in  hole  caused  by  broken 
plank  and  partly  filled  with  snow,  while 
walking  against  a  snowstorm  at  dark,  and 
defect  temporarily  forgotten)  ;  Taylor  v. 
Mankato,  81  Minn.  276,  83  N.  W.  1084 
(tripped  at  night  where  plank  out,  while 
looking  for  defect,  and  only  alternative  path 
was  a  muddy  rOEid}  ;  Graney  v.  St.  Louis. 
141  Mo.  180,  42  S.  W.  941  (tripped  over 
projecting  water  meter  at  night,  though  an- 
other safe  way) ;  Chilton  v.  St.  Joseph,  143 
Md.  192,  44  S.  W.  766  (tripped  on  loose 
board  while  walking  and  talking  with  neigh- 
bor in  the  evening) ;  Perrette  v.  Kansas 
City,  162  Mo.  238,  62  S.  W.  448  (stumbled 
against  water  pipe  in  walk  in  daytime) ; 
Taylor  v.  Springfield,  61  Mo.  App.  263 
(tripped  in  hole  in  decayed  plank,  and  walk 
on  opposite  side  of  street  in  good  repair) ; 
Jennings  v.  Kansas  City,  105  Mo.  App.  677, 
78  S.  W.  1041  (loose  board);  Deland  t. 
Cameron,  112  Mo.  App.  704,  87  S.  W.  597 
(fell  in  hole  at  night,  defect  temporarily 
forgotten) ;  Plattamouth  v.  Mitchell,  20 
Neb.  228,  29  N.  W.  593  (general  defective 
condition  known,  but  not  defect  in  question, 
— a  Icose  board) ;  Shook  t.  Cohoes.  108  N. 
y.  648,  16  N.  E.  531  (aarth  thrown  on 
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walk) ;  Gage  v.  Hornellsville,  2  N.  Y.  S.  R. 
351  (hole  in  walk  filled  with  snow,  and  its 
existence  temporarily  foi^tten) ;  Bullock 
V.  New  York,  99  N.  Y.  654,  2  N.  E.  1  (fiag 
stones  laid  at  intervals  where  walk  torn 
up) ;  Smith  T.  Ryan.  29  N.  Y.  S.  R.  672,  S 
N.  Y.  Snpp.  853  (fell  on  broken  and  uneven 
flag  stones  at  night) ;  Richardson  v.  Syra- 
cuse. 41  App.  Div.  118,  68  N.  Y.  Supp.  487 
(tripped  in  hole  in  board  walk  while  view 
partly  obscured  by  dresses  of  two  girls  and 
mind  diverted ) ;  Morrissey  v.  Smith,  67 
App.  Div.  189,  73  N.  Y.  Supp.  673  (girl 
carrying  basket  behind  her  brothers  fell 
into  hole  whose  exact  location  was  for- 
gotten ) ;  Toledo  T.  Celestia  Center,  16  Ohio 
C.  C.  308,  Affirmed  without  report  in  63 
Ohio  St  069,  44  N.  E.  1133  (fell  while 
stepping  across  depression  in  brick  walk  2 
feet  wide  and  4  inches  deep);  Guthrie  t. 
Finch,  13  Okla.  496,  75  Pac.  288  (fell  on 
loose  board  of  walk  known  to  be  defective, 
but  not  supposed  to  be  dangerous) ;  Altoooa 
V.  Lotz,  114  Pa.  238,  C  Am.  Rep.  346,  7  Ati. 
240  (fell  at  night  into  hole  where  plank  re- 
moved, dispute  whether  there  was  another 
safe  way) ;  Allen  v.  DuBois.  181  Pa.  184,  37 
Atl.  196  (knew  walk  was  somewhat  rotten, 
but  it  was  doubtful  whether  there  was  man- 
ifest danger) ;  Evans  v.  Brookville.  5  Pa. 
Super.  Ct.  298  (plaintiff  tripped  on  loose 
board;  he  knew  of  other  defects  but  not 
the  defect  in  question) ;  Easton  v.  Neff,  102 
Pa.  474.  48  Am.  Rep.  213  (tripped  at  ni^^t 
on  shallow  gutter  beside  cron  walk) ;  Hamp- 
son  T.  Taylor,  16  R.  I.  85,  8  AtL  881.  is 
Atl.  732  (part  of  sidewalk  washed  out  and 
slippery  from  ice) ;  Danville  v,  Robinson, 
99  Va.  448,  55  L.R.A.  162,  39  So.  122  (plank 
gave  way  owing  to  rotten  sill) ;  McQuillan 
v.  Seattle,  10  Wash.  464,  45  Am.  St  Rep. 
799,  38  Pac.  1119  (fell  at  night,  when 
light  was  dim,  in  hole  made  by  missing 
plank>  whoee  udstence  was  temporarily  for- 
gotten) ;  Cowie  T.  Seattle,  22  Wash.  869,  62 
Pac  121  (tripped  at  night  on  plank  incline 
from  sidewalk  to  a  blacksmith  shop) ;  Jor- 
dan V.  Seattle,  26  Wash.  61,  66  Pac.  114 
(tripped  in  hole  caused  by  broken  board,  at 
night,  while  proceeding  carefully;  there  was 
another  feasible  way) ;  Gallamore  v.  Olvm- 
pia,  34  Wash.  379,  76  Pac.  978  (denial  by 
plaintiff  of  knowledge  of  defect  sufficient  to 
take  to  jury) ;  Crites  t.  New  Riclmiond,  98 
Wis.  55,  73  N.  W.  322  (foot  caught  in  hole 
in  walk  while  attention  diverted)  ;  Cuthbert 
V.  Appleton,  24  Wis.  383  (tripped  in  hole  in 
walk  on  dark  stormy  night) ;  Strack  v.  Mil- 
waukee, 121  Wis.  91,  08  N.  W.  947  (tripped 
in  hole  in  walk  on  daric  night  while  mind 
diverted). 

But  in  the  following  cases  the  court  de- 
cided that  the  traveler  who  went  forward 
with  knowledge  of  the  defect  was,  under  the 
special  drcumstances  there  disclosed,  n^- 
ligent  as  a  matter  of  law:  Davis  v.  Cali- 
fornia Street  Cable  R.  Co.  105  Cal.  131.  38 
Pac.  647  (falling  over  street-car  rail  left 
on  walk  on  alarm  of  fire  at  night,  when 
fire  distant  and  street  well  lighted) ;  Bloom- 
ington  V.  Read,  2  111.  App.  542  (where  a 
plank  in  walk  bulged  up  2%  to  3  inches, 
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■ad  there  waa  sufficient  ttxm  to  pass  with- 
out strildng  it)  ;  Chicago  v.  Richardson,  76 
111.  App.  198  (going  on  a  walk  with  steep 
incline  when  slippery);  Chicago  v.  France, 
124  111.  App.  048  (sidewalk  clearly  very  rot- 
ten and  broken,  and  there  was  another  eon- 
▼wiient,  safe  walk);  Centralis  v.  Krouse, 
64  OL  ID  (sidewalk  plainly  full  of  danger- 
ous holes  and  slippery,  ind  anotiier  safe 
walk  waa  oonveni«it) ;  Kewanee  t,  Depew, 
80  lU.  121  (fell  in  hole  in  board  walk  while 
observing  passing  team);  Kvansville  v. 
Christy,  29  Ind.  App.  44,  68  X.  E.  867 
(loose  brick  when  defect  seen  in  the  day- 
time, and  the  other  half  of  walk  was  safe) ; 
Indianapolis  v.  Cook,  99  Ind.  10  (stumbling 
at  night  over  a  water  box  7^1  1^  6  inches, 
and  1%  inches  above  surface  of  walk) ; 
Oosport  Evans,  112  Ind.  133,  2  Am.  8t 
Rep.  1S4,  13  N.  E.  266  (depressions  in  one 
ude  of  walk  and  rest  of  walk  safe) ;  Ply- 
mouth T.  Milner,  117  Ind.  324,  20  N.  E. 
235  (termination  of  sidewalk  9  inches  high, 
and  locality  well  lighted) ;  Hartman  v.  Mus- 
catine, 70  Iowa,  511,  30  W.  869  (plain- 
tiff knew  that  street  crossing  was  dangierous 
because  street  was  higher  than  walk  and 
slope  was  slippery,  and  that  there  was  an- 
other convenient  way) ;  Barce  v.  Shenan- 
doah, 106  Iowa,  426,  76  N.  W.  747  (stum- 
bled owing  to  difference  between  thin  and 
thick  board  with  nothing  to  distract  atten- 
tion, and  plaintiff  bad  stumbled  there  be- 
fore) ;  Tuttle  V.  Clear  Lake  (Iowa)  102  N. 
W.  136  (with  nothing  to  distract  attention, 
was  negligent  in  not  stepping  high  enough 
to  reach  walk  from  depression  in  alley 
way);  Covingt<»i  v.  Manwaring,  113  Ky. 
592,  68  8.  W.  626  (stumbled  over  brick  in 
walk  raised  by  root  of  tree.  Defect  was 
long  known,  and  there  were  no  extenuating 
circumstances);  Orandorf  v.  Detroit  Citi- 
wns'  Street  R.  Co.  113  Mich.  496,  71  N.  W. 
S44  (large  paving  blocks  scattered  on  walk 
seen,  and  not  forgotten  by  plaintiff) ;  Irion 
V.  Saginaw,  120  Mich.  205,  75  N.  W.  672 
(cross  walk  from  sidewalk  to  curb  was  slop- 
ing, its  planks  loose  and  stringers  rotten; 
its  defects  were  seen  and  in  mind,  known 
to  be  dangerous  and  there  was  another  safe 
way)  ;  Hodffe  V.  St.  Louis,  146  Mich.  173, 
too  N".  W.  252  (tripped  on  loose  board  which 
flew  up  when  anotner  stepped  on  it;  defect 
vas  long  known,  uid  attention  not  divert- 
ed) ;  Diamond  v.  Kansas  City,  120  Mo. 
App.  185,  96  &  W.  492  (plaintiff  walked  in 
his  usual  manner,  without  using  hand  rail 
or  feeling  his  way,  though  the  night  was 
very  dark  and  he  knew  of  several  planks 
being  out) ;  Neddo  v.  Ticonderoga,  77  Hun, 
524,  28  N.  Y.  8upp.  887  (slipped  in  the  day- 
time on  wet  clay  where  section  of  walk  re- 
moved, while  walking  without  special  care) ; 
Pittman  v.  £1  Reno,  4  Okla.  638,  46  Pae. 
495  (old  man,  after  dark  and  without  lan- 
tern, fdl  because  of  offset  in  the  sidewalk 
of  10  inches) ;  Hents  v.  Somerset,  2  Pa. 
Super.  Ct.  225  (fell  because  of  hole  in  well- 
lighted  cross  walk,  which  could  have  been 
easily  avoided)  ;  Murphy  v.  Qirardville,  16 
Pa.  Co.  Ct.  153  (plaintiff  tripped  where 
there  was  a  rise  In  sidewalk  m  1  inches; 
17  L.R.A.(N.S.) 


sidewalk  was  generally  defective  and  there 
was  another  safe  way);  Lynch  v.  Eziii,  161 
Pa.  380,  25  Atl.  43  (freedom  from  contribu- 
tory negligence  is  not  shown  when  plaintiff's 
testimony  shows  that  he  knew  of  the  defect, — 
a  hole  where  stHue  bricks  were  out,  and  that 
there  was  another  safe,  eonvenient  way); 
KichoIas'T.  Peck,  20  R.  I.  63S,  40  Atl.  418 
(fell  cm  raised  atones  in  walk  <m  cleu  day 
with  nothing  to  distract  attrition,  and  when 
defect  could  easily  have  been  avoided) ;  Rich- 
mond V.  Courtney,  32  Oratt.  792  (stumbled 
at  night  on  loose  brick  while  in  a  hurry  to 
have  prescription  filled);  Devine  v.  Fond 
du  Lac,  113  Wis.  61,  88  N.  W.  913  (fell  on 
clear  day  on  rough  stone  walk  when  a  sirfs 
board  walk  was  provided ) . 

A  pedestrian  who  has  no  duly  to  perform 
in  regard  to  the  repair  of  a  sidewalk,  is  not. 
as  a  matter  of  law,  charged  with  notice  of 
its  present  defective  condition,because  he  had 
knowledge,  a  considerable  time  before,  that  it 
was  then  defective.  Bluffton  v.  McAfee,  23 
Ind.  App.  112,  53  N.  E.  I05S;  Valparaiso  v. 
Schwerdt,  40  Ind.  App.  608,  82  N.  E.  923; 
Finn  v.  Adrian,  93  Mich.  604,  63  N.  W.  614; 
Hunter  v.  Durand,  137  Mich.  S3,  100  N.  W. 
101;  Del  and  Cameron,  112  Mo.  App.  T04, 
87  S.  W.  507;  Chilton  v.  Carbondale,  160 
Pa.  463,  28  Ati.  833. 

Travelers  passing  along  a  sidewalk  are 
required  to  use  only  ordinary  care,  unless 
they  know  of  dangerous  defects.  Lord  v. 
Mobile,  113  Ala.  360,  21  So.  366;  Owen  v. 
Chicago,  10  lU.  App.  465;  Barnes  v.  Mar- 
cuSf  06  Iowa,  675,  65  N.  W.  984;  Owen  v. 
Ft.  Dodge,  98  Iowa,  281,  67  N.  W.  281; 
Fuller  V.  Hyde  Park,  162  Mass.  61,  37  N. 
E.  782;  Deland  v.  Cameron,  112  Mo.  App. 
704,  87  B.  W.  597;  Sickels  v.  Philadelphia, 
209  Pa.  113,  58  Atl.  128;  Oowie  v.  Seattle, 
22  Wash.  650,  62  Pac.  121 ;  Berg  v.  Milwau- 
kee, 83  Wis.  603,  53  N.  W.  890. 

In  discussing  the  degree  of  care  one  us- 
ing a  sidewalk  with  knowledge  that  it'  is 
defective  should  use,  the  court,  in  Americus 
V.  Johnson,  2  Ga.  App.  378,  58  S.  E.  618, 
said:  "The  degree  of  care  is  the  same 
whether  the  traveler  has  Icnowledge  of  the 
defect  or  not;  ordinary  care  and  diligence 
is  the  requirement  in  either  situation.  To 
constitute  ordinary  care  in  the  case  where 
knowledge  exists  may  require  the  exercise 
of  more  caution,  of  more  forethought,  of 
more  drcumspection,  or  the  employment  of 
more  acts  of  prudence,  than  in  the  case  * 
where  the  knowledge  does  not  exist;  but  the 
degree  of  care  is  always  the  same.  The 
court  should  leave  to  the  jury,  untrammeled 
by  any  intimations  further  than  a  state- 
ment of  the  general  legal  rules  applicable, 
the  whole  question  of  what  acts  the  plaintiff 
should  have  done,  or  should  have  refrained 
from  doing,  under  the  particular  situation." 

The  mere  fact  that  a  traveler  might  have 
taken  a  better  and  safer  sidewalk  than  the 
one  he  did  take,  even  though  he  knows  of 
the  defect,  does  not  necessarily  charge  him 
with  contributory  negligence  as  a  matter 
of  law ;  but  it  is  for  the  jury  to  say,  wheth- 
er, considering  the  apparent  danger,  the 
feasibility  of  the  alternate  route,  and  all 
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other  facts  and  eironmstanees,  it  was  negli- 
gence for  him  to  go  forward.  Lorengutb  v. 
Bloomington,  71  XlL  238;  Aarora  v.  Dale, 
m  111.  46;  Aurora  t.  Hillman,  90  111.  61; 
Bloomington  t.  Chamberlain,  104  III.  268; 
Clayton  v.  Brooks,  150  111.  97,  37  N.  E.  574; 
Mattoon  v.  Faller,  217  HI.  273,  75  N.  E. 
387;  Hartman  v.  Muscatine,  70  Iowa,  611. 
30  N.  W.  869;  Kendall  v.  Albia,  73  Iowa. 
241,  34  X.  W.  833;  Nichols  v.  Laureiu,  90 
Iowa,  388,  66  K.  W.  335;  Graham  v.  Ox- 
ford, 105  Iowa,  705,  75  N.  W.  473;  Evana 
V.  Iowa  City,  125  Iowa,  202,  100  N  W. 
I1I2;  Considine  t.  Dubuque,  126  Iowa,  283, 
102  N.  W.  102;  Wichita  r.  Coggahall,  3 
Kan.  App.  540,  548,  43  Pae.  842 ;  Ottawa  v. 
Green,  72  Kan.  214,  83  Pac.  616;  Covington 
V.  Ue,  28  Ky.  L.  Rep.  492,  2  L.R..\.  ( N.S. ) 
481,  89  8.  W.  493;  Oraney  T.  St.  Louis,  141 
Ho.  180,  42  S.  W.  041;  March  t.  Phoenix- 
ville.  221  Fa.  64,  70  AtL  274;  Jordan  v. 
Seattle,  26  Wash.  61.  66  Pac.  114;  Jordan 
V.  Seattle,  30  Wash.  298,  70  Pac.  743. 

But,  if  the  defect  is  known,  end  the  dan- 
gers reasonably  to  be  apprehended  therefrom 
are  or  ought  to  he  appreciated,  the  traveler 
is  n^ltgent,  if,  knowing  of  an  alternate, 
safe,  convenient  way,  he  does  not  take  it. 
Centralia  v.  Krouse,  64  111.  IB;  Chica«i  v. 
Ftance,  124  111.  App.  648;  Parkhill  t. 
Brighton,  61  Iowa,  103.  15  2f.  W.  SS3;  Mc- 
Ginty  t.  Keokuk,  CS  Iowa,  725,  24  N.  W. 
506;  Hartman  t.  Muscatine;  Barnes  v.  Mar- 
cus ;  Nichols  v.  Laurens ;  and  Evans  t.  Iowa 
City, — supra;  Jennings  t.  Kansas  City,  105 
Mo.  App.  677,  78  S.  W.  1041 ;  Neal  v.  Ma- 
rion, 126  N.  C.  412,  35  S.  £.  812;  Neal  v. 
Marion,  120  N.  C.  346,  40  S.  E.  116;  Mur- 
phy V.  Girardville  and  March  v.  Phtsnix- 
Tilie,  supra;  Jordan  v.  Seattle,  26  Wash.  61, 
66  Pac.  1 14. 

And,  where  these  facts  are  not  disputed, 
the  court  may  so  decide  as  a  matter  of  law. 
Centralia  v.  Krouse ;  Chicago  v.  France ; 
and  Hartman  v.  Muscatine, — supra. 

But,  if  they  are  in  dispute,  the  question 
should  be  left  to  the  jurr  under  proper  in- 
structions. Parkhill  v.  Brighton;  McGinty 
T.  Keokuk;  Barnes  t.  Marcus;  and  Nichols 
V.  Laurens, — supra;  Erd  v.  St.  Paul,  22 
Minn.  443;  Altoona  v.  Lotz,  114  Pa.  238,  60 
Am.  Rep.  346,  7  Atl.  240;  Jordan  t.  Seattle, 
supra. 

Nor  is  a  pedestrian  necessarily  bound 
to  walk  on  the  road  because  the  sidewalk 
'  is  defective.   Toledo  v.  Fuller,  27  Ohio  C.  C. 
729;  Altoona  t.  Lotz,  supra. 

The  fact  that  a  traveler  does  not  take  an 
alternative  safe  way  is  no  evidence  of  con- 
tributory negligence  on  his  part,  when  he 
does  not  know  that  the  way  he  is  taking  is 
unsafe.  San  Antonio  v.  Wildenstein  (Tex. 
Civ.  App.)  109  S.  W.  231. 

The  fact  that  a  defect  was  visible,  and 
could  have  been  seen  by  the  person  injured, 
does  not  ne(»ssarily  preclude  a  recovery  for 
an  iniury.  Streator  v.  Hamilton,  61  III. 
App.  509 ;  Valparaiso  v.  Schwerdt,  and  Owen 
V.  Ft.  Dodge,  supra;  Lamb  v.  Worcester, 
177  Mass.  82,  68  N.  E.  474;  Lattimore  v. 
Union  Electric  Light  ft  P.  Co.  128  Mo.  App. 
37,  106  S.  W.  643. 
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Especially  when  a  person's  attaition  is  di- 
vert^ by  s<nQe  sufficient  cause.  Valparaiso 

V.  Schwerdt,  supra;  Van  Camp  v.  Keokuk. 
130  Iowa,  716,  107  N.  W.  933;  Flynn  v. 
Watertown,  173  Mass.  108,  53  N.  E.  147; 
Graves  v.  Battle  Creek,  96  Mich.  266,  19 
L.R.A.  641,  36  Am.  St.  Rep.  661,  64  N.  W. 
757. 

If  a  person  knew  of  a  dangerous  defect  in 
a  sidewalk,  and  was  injured  thereby,  it  is 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  he  remembered  it  and  waa 
negligent.  Collins  v.  Janesville,  111  Wis. 
348,  87  N.  W.  241,  1087;  Devine  T.  Fond  du 
Lac,  113  Wis.  61,  88  N.  W.  013. 

But  forgetfulness  of  the  defect,  especially 
when  the  attention  is  diverted,  or  from  oth- 
er good  cause,  may  be  considered  by  the  juiy 
as  tending  to  rebut  any  such  presumption 
as  to  eontributoiy  negligence.  Cathbert  v. 
Appleton,  24  Wis.  383 ;  Crites  v.  New  Rich- 
mond, 98  Wis.  65,  73  N.  W.  322;  Collins  v. 
Janesville,  supra;  Strack  t.  Milwaukee,  121 
Wis.  91.  98  N.  W.  947. 

It  waa  held  in  Robb  v.  Connellsville,  137 
Pa.  42,  20  Atl.  564,  that  "the  reasonable 
care  which  the  law  exacts  of  all  persons  in 
whatever  they  do  involving  risk  of  injury 
requires  travelers,  even  on  the  footways  of 
public  streets,  to  look  where  they  are  go- 
ing." This  is  followed  in  Butcher  T.  Phila- 
delphia, 202  Pa.  1,  51  Atl.  330. 

It  was  held  in  Barnes  t.  Marcns,  supra, 
that,  when  two  persons  are  casually  walk- 
ing together  on  a  sidewalk,  and  one  negli- 
gently steps  on  a  loose  plank,  causing  his 
companion  to  fall,  his  negligence  will  not  be 
imputed  to  his  companion,  so  as  to  prevent 
him  from  recovering  fjrcRn  the  municipality 
which  was  n^ligent  in  soflering  the  walk  to 
be  out  of  repair. 

It  was  held  in  Williams  v.  Hannibal,  94 
Mo.  App.  649,  68  .S.  W.  380,  that,  when 
plaintiff  waa  traveling  over  a  defective  side- 
walk, as  he  was  in  the  habit  of  doing  daily, 
and  without  suspecting  danger,  bis  foot  was 
caught  by  a  plank  made  to  fly  up  without  his 
agency,  there  was  no  question  of  contribu- 
tory negligence  to  be  submitted  to  the  jury. 

It  was  held  in  Burrell  v.  Greenville,  133 
Mich.  236,  94  N.  W.  732,  that,  where  a 
pedestrian  steps  near  a  hole  in  a  sidewalk, 
and,  solely  on  account  of  its  wet  condition, 
her  foot  slips  into  the  hole  and  she  is  injured, 
there  is  no  contributory  negligence;  and 
that  the  proximate  cause  of  the  injury  is 
the  negligence  of  the  municipality  in  suf- 
fering the  hole  to  exist,  not  the  slipping. 

Sidewalks  are  made  for  the  use  of  the 
sick,  the  lame,  the  halt,  and  the  blind,  as 
well  as  for  persons  of  sound  physique;  and 
it  is  not  negligence,  as  a  matter  of  law,  for 
such  to  make  use  of  them.  Mt.  Vernon  ▼. 
Brooks,  30  III.  App.  426  (crippled) ;  Fulton 
V.  Green,  103  III.  App.  96  (poor  health); 
Yeager  v.  Spirit  Lake,  115  Iowa,  693,  88  N. 
W.  1095  (old,  and  defective  sight);  Smart 
V.  Kansas  City,  91  Mo.  App.  586  (lame)  ; 
Smalley  v.  Appleton,  75  Wis.  18,  43  N.  W. 
826  (constitutional  tendency  to  disfasc). 

And  tta^  are  guilty  of  contributory  neg- 
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ligeoee  only  wben  they  fail  to  use  ordinary 

care.  Yeager  v.  Spirit  Lake,  BUpra. 

But  ordinary  care  requires  precautions 
commensurate  with  the  increased  danger. 
Mt  Vernon  v.  Brooks;  Yeager  v.  Spirit 
Lake;  and  Smart  t.  Kansas  City, — supra; 
Smith  T.  CM'ro.  48  HI.  App.  166  (lame  and 
defective  sight). 

For  care  required  of  one  of  defeetive  sight 
in  using  street,  see  note  to  Keith  v.  Worces- 
ter ft  B.  Valley  Street  R.  Co.  14  L.R.A.  ( N.S. ) 
648. 

A  child  using  a  sidewalk  is  not  deemed 
negligent  if  he  uses  that  degree  of  care 
which,  under  like  circumst vices,  would  be 
eierrised  1^  ordinarily  prudent  and  earefnl 
children  of  his  age.  iKstrict  of  Columbia 
V.  Boewell,  6  App.  D.  0.  402;  Strudgeon  v. 
Sand  Beach,  107  Mich.  496,  65  N.  W.  616: 
Stem  V.  Bensieck,  161  Mo.  146,  61  8.  W. 
.594;  Seed  t.  Madison,  83  Wis.  171,  17 
UR-A.  733,  63  N.  W.  547;  Collins  v.  Janes- 
Tille,  107  Wis.  436,  83  N.  W.  605. 

It  waa  held  in  Reed  v.  Madison,  supra, 
that  the  rolling  of  a  hoop  in  play  by  a  child 
while  traveling  along  a  sidewalk  was  not 
n^Kgeice  per  «e;  but  that  the  jury  might 
ecHisider  that  fact  on  the  question  as  to 
whrther  it  contributed  to  the  injniy.  The 
prindple  of  the  above  case  was  approved  in 
Collins  V.  Janesville,  111  Wis.  348,  87  N. 
W.  241,  1087. 

For  drunkenness  as  affecting  contributory 
aegltgence  in  one  using  street,  see  notes  to 
Covington  v.  Lee,  2  L.Rwi.(N.S.)  481,  and 
Kingston  T.  Ft.  Wayne  ft  E.  R.  Co.  40 
L.RA.  131,  and  eases  there  cited;  also  Syl- 
TOster  T.  Casey,  110  Iowa,  256,  81  N.  W. 
455.  which  holds  .that  drunkenness  is  not 
°%l>gence  per  «e,  nor  unless  it  contributes 
to  the  accident  or  injury. 

See  note  to  Bull  v.  Spokane,  13 
L.RA.(N.S.)  1105,  for  cases  where  the  un- 
evenuess  consists  of  accumulations  of  rough 
or  uneven  ice  or  anow  on  street  not  other- 
wise defective. 
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Oiattel  mortcaco  ~  domestic  animals  ~ 
Increase. 

1.  A  chattel  mortgage  on  domestic  ani- 
mals, which,  in  terms,  covers  the  increase 
thereof,  and  which  is  executed  during  the 
period  of  gestation,  and  is  duly  filed  for  rec- 
ord, creates  a  lien  upon  the  increase  when 
the  same  are  bom,  which  will  continue  so 
long  as  the  mortgage  lasts,  not  only  as  be- 
tween Uie  mort^gor  and  mortgagee,  hut  a^ 
iffainst  creditors  and  txma  &&  purcfaasdrs 
of  the  mortgagor. 

Headnotea  by  Pobteb,  J. 
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Same  —  potential  existence  —  creditor's 
rights  —  proof. 

2.  In  an  action  between  the  holder  of  such 
a  chattel  mortgage  and  a  creditor  of  the 
mortgagor,  involving  the  right  to  the  posses- 
sion of  the  increase,  the  burden  is  upon  the 
mortgagee  to  establish  that  such  increase 
was  conceived  before  the  mortage  was  giv- 
en, and  was  therefore  in  actual  or  potential 
existence. 

Same  —  attachment. 

3.  An  attaching  creditor  may  acquire 
greater  and  better  rights  to  mortgaged  per- 
sonal property  belonging  to  his  debtor  than 
the  debtor  himself  i»uld  claim  at  the  time 
the  attachment  is  levied. 
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Case  Note.  —  Netsesalty  that  incrcaite  of 
antmalB  be  <n  geatatton  at  time  of  the 
eseecution  of  chattel  mortgoffOf  in  or- 
der to  be  covered  thereby. 

The  question  whether,  as  a  matter  of  con- 
struction, a  chattel  mortgage  on  animals 
will  cover  the  increase  thereof  when  not  ex- 
pressly mentioned,  is  covered  in  a  case  note 
to  Demers  v.  Graham,  14  LJ1.A.(N.S.)  431. 
That  note,  however,  did  not  consider  the 
question  whether  it  is  essential,  in  order 
that  the  mortgage  cover  the  increase,  that 
the  same  shall  have  been  in  gestation  at 
the  time  the  mortgage  was  executed,  since 
that  question  is  not  one  of  construction, 
and  is  common  alike  to  mortgages  which 
expressly  mention  the  increase  as  well  as 
those  that  do  not.  As  a  matter  of  fact, 
few  of  the  cases  cited  in  that  note  refer  to 
the  question  of  gestation  or  even  show  the 
facts  with  reference  thereto. 

The  following  eases  hold  that  a  mortgag- 
which  expressly  mentions  the  increase  of 
domestic  animals  covers  the  increase  there- 
of, although  it  does  not  appear  as  a  fact 
whether  in  gestation  at  the  time  the  mort- 
gage was  executed ;  and  the  courts  do  not 
discuss  the  necessity  thereof:  Sprenper  v. 
Graveley,  34  Can.  L.  J.  136;  Hopkins  Fine 
Stock  Co.  T.  Reid,  106  Iowa,  78,  75  N.  W. 
656;  Packwood  v.  William  Atkinson  ft  F. 
Co.  7fl  Miss.  646,  31  So.  337;  Cox  v.  Beck. 
83  Fed.  269;  First  Nat.  Bank  v.  Western 
Mortg.  ft  Invest.  Co.  86  Tex.  636,  26  S.  W. 
488,  Affirming  6  Tex.  Civ.  App.  60,  24  B.  W. 
691. 

In  Battle  Creek  Valley  Bank  v.  First  Nat. 
Bank.  62  Neb.  825.  56  L.RA.  124,  88  N.  W. 
146,  it  was  held  that,  as  a  chattel  mortgage 
of  animals  did  not  transfer  title  to  the 

mortgagee,  it  would  not  cover  increase  not 
in  gestation  at  the  date  of  the  mortgage,  al- 
though expressly  mentioned  therein.  The 
court  said:  "Things  which  have  neither  an 
actual  nor  potential  existence  are  not  the 
subject  of  sale  or  mortgage.  ...  A 
grant  of  them  can  not  operate  in  praaenti. 
An  instrument  which  assumes  to  convey 
or  encumber  a  thing  which  has  not  even  a 
potential  existence  must  be  regarded  as  a 
mere  executory  contract.  .  .  .  The  off- 
spring of  domestic  animals  it  is  tru*,  be- 
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EBBOR  to  the  District  Court  for  Bhawnm 
County  to  review  a  judgment  in  de- 
fendants' ftiTor  in  an  action  brought  to  re- 
cover possession  of  the  increase  of  certain 
domestic  ^^t'^c^^*  ReverBed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  v.  H.  Holmes  and  f,  B.  SLsrl- 
mer  for  i^nUff  in  error. 

Mr.  Ij.  H.  Greenvrood,  for  defenduits  in 
error: 

An  attaching  creditor  of  personal  propw- 
ty  takes  a  greater  interest  in  the  properly 
than  the  dd>tor  had. 

Smith-Fraxer  Boot  A  Shoe  Co.  r.  Ware, 
47  Kan.  483,  28  Pac.  159}  Jewdl  V.  Simp-, 
son,  38  Kan.  3S2,  16  Pac.  450;  Standard 
Implement  Co.  v.  Parlin  &  O.  Co.  51  Kan. 
566,  33  Pac.  363;  Kan.  Gen.  Stat.  §  3246; 
Swiggett  v.  Dodson,  38  Kaa.  70S,  17  Pac. 
594;  Jones,  Chatt.  Mortg.  I  818. 

Porter,  J.,  delivered  the  opinion  of  the 

court: 

Plaintiff  brought  an  action  in  replevin  to , 
recover  10  hogs,  valued  at  flSO,  and  11 
calvM,  valued  at  $55.  His  ri^t  to  the  pos- 
session of  the  property  rests  upon  a  chattel 
mortgage,  given  by  Louis  H.  Wiggin,  dated 
April  6,  1004.  The  defendant  F.  P.  Diiikson 
claims  the  property  by  virtue  of  an  attach- 


ment, levied  thereon  by  the  sheriff  of  Shaw- 
nee oonnfy  subsequent  to  tiie  date  of  plain- 
tiff's mortgage.  The  controverqr  is  over  the 
increase  of  the  stock  desovibed  in  the  mort- 
gage. The  mortgage  includes  7  brood  sows, 
9  cows  and  heifers,  and  all  the  increase 
thereof.  The  defendants  claim  thai  {dun- 
tiff  allowed  tile  calves  and  pigs  in  cimtro- 
versy  to  remain  in  the  poescasion  of  the 
mortgagor  after  the  expiration  of  tfae 
natural  weaning  period,  and  after  they  had 
ceased  to  follow  tiieir  mothers,  and  that  for 
this  reaant,  as  against  an  attaching  creditor, 
the  Inereaae  was  no  longer  atAject  to  the 
mortgage  lien.  The  jury  found  for  defend- 
ants, and  found  the  value  of  tiie  property  to 
be  9180.  niey  answered  special  questions, 
finding  that  the  note  secured  by  the  mort- 
gage was  due  and  unpaid ;  that  the  property 
in  controversy  is  the  increase  of  the  stock 
mentioned  in  the  mortgage ;  that  the  10  hcgs 
were  not  littered  at  the  time  the  mortgage 
was  given,  and  were  twenty  months  old 
when  the  action  was  begun;  that  thi  calves 
were  bom  in  the  spring  of  1006.  and  were 
from  eight  to  eleven  months  old  when  the 
action  was  commenced.  There  ia  also  a 
finding  that  the  property  in  controversy  was 
in  the  possenion  of  the  mortgagor  at  the  time 
of  the  attachment,  and  that  plaintiff  had 


lomt  to  the  owner  of  the  dam.  .  .  .  But 
a  cliat.tel  mortgaj^  in  this  state  does  not 
transfer  title  to  the  mortgagee  ...  it 
only  creates  a  lien,  and  consequently  the 
young  of  mortgaged  animals,  when  brought 
forth,  belong  to  the  mortgagor.  The  case 
of  a  mortgage  given  during  gestation  may, 
perhaps,  constitute  an  exception  to  the  rule, 
but  thiB  we  do  not  decide." 

And  in  Thorpe  Bros.  v.  Cowles,  55  Iowa, 
408,  7  N.  W.  667,  the  court,  in  speaking  of  an 
instruction  by  tfae  trial  court  in  substance 
stating  that  the  increase  of  diattel  mort- 
gaged live  stock  would  not  be  covered  1^ 
the  mortgage  unless  conceived  by  their 
dams  prior  to  the  date  of  the  mortgage,  or 
unless,  after  the  mortgage,  the  dams  and 
their  increase  were  in  the  open  possession 
of  the  mortgagee,  said:  "As  no  exception 
was  taken  or  objection  is  made  by  either 
party  to  this  instruction,  it  must  be'  regard- 
ed as  presenting  the  law  of  the  case."  See 
the  criticism  of  this  case  in  Ellis  v.  Beaves, 
infra. 

And  in  Shoobert  v.  DeMotta,  112  Cal. 
216,  53  Am.  St.  Rep.  207,  44  Pac.  487, 
in  holding  that  lambs  not  in  gesta- 
tion at  the  date  of  a  mortgage,  which 
apparently  did  not  mention  the  in- 
crease of  the  encumbered  sheep,  were  not 
covered  by  the  lien  thereof,  the  court  ex- 
pressly refrained  from  deciding  whether  the 
increase  would  have  been  covered  by  the 
mortgage  lien  if  in  gestation  at  the  date 
thereof. 

But,  upon  the  ground  that  the  mortgagee 
of  chattels  is  vested  with  the  title  thereof, 
17L.B.A.(N.S.) 


it  has  been  held  that  the  lien  of  the  mort- 
gage will  cover  the  increase  of  domestic 
animals,  although  the  mortgage  is  silent 
on  the  subject,  and  the  increase  was  not  in 
gestation  at  the  date  of  execution  thereof. 
Ellis  V.  Reaves,  94  Tenn.  210,  28  S.  W.  1089. 
The  court,  after  citing  the  cases  which  dis- 
cuss the  question  whether  the  increase  was 
covered  by  a  mortga)^,  said  that  none  of 
the  cases  make  any  distinction  between  the 
case  in  which  the  animal  was  bred  I>efore 
the  execution  of  the  mortgage  and  that  in 
which  it  was  bred  subsequently;  in  moetb 
of  them,  while  in  fact  the  increase  was  in 
gestation  at  the  date  of  the  mortgage,  the 
court  did  not  attach  any  importance  to 
that  circumstance,  but,  on  the  contrary, 
based  the  deci^on  upon  the  lej^al  proposition 
that  the  title  of  the  offspring  follows  the 
title  of  the  dam  or  mother, — partus  sequitur 
ventrem.  The  court  criticizes  Th'orpe  Bros. 
V.  Cowles,  supra,  and  said  it  stands  alone, 
and  seems  to  be  without  sound  reason  to 
support  it;  and,  as  the  correctness  of  the 
instruction  before  the  court  was  unques- 
tioned by  either  party,  whether  it  would 
have  been  regarded  as  a  correct  exposition 
of  the  law  if  challenged  do<>s  not  appear. 

And,  without  quoi^tion,  it  was  held,  in 
Nicholson  v.  Temple,  20  N.  B.  248,  that  a 
colt,  not  in  gestation  at  the  date  of  execu- 
tion of  a  bill  of  sale  intended  as  a  mortgage, 
which  did  not  expressly  cover  the  increase 
of  the  dam,  was  subject  to  the  lien  thereof. 

And  as  to  the  title  to  the  increase  of 
ehattd  mortgaged  animals,  see  note  to  Maize 
V.  Bowman,  17  L.R.A.  82. 
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■ever  taken  pouewion  of  the  tame  under  Ur 
mor^fAge.  Another  finding  is  tiiat  all  of 
the  increaie  had  passed  the  nurtnie  period 
and  were  separated  from  their  mothers.  The 
{daiatiff  filed  a  motion  for  jvdgmoit  on  the 
special  flndingi,  aotwlt^tanding  the  general 
verdict.  This  was  o>TerruIed,  and  judgment 
rendered  in  faTor  ai  the  defendants,  which 
the  i^aintiff  seeks  by  this  proceeding  to  re- 
Terse. 

The  lariacipal  questim  involved  is  wheOier 
the  inereaae  is  subject  to  the  lien  of  the 
mortg^e,  notwithstanding  the  iaet  that  the 
nurture  period  had  passed,  and  they  had 
ceased  to  follow  tiwir  mothers,  uid  were 
separated  therefrom.  In  Corbiu  T.  Kincaid, 
33  Kan.  640.  7  Pao.  146,  it  was  held  that  a 
mortgage  <a  domestic  animals,  which*  in 
terms,  covers  the  increase,  is  valid  as  to  the 
increase.    The  questioa  trf  the  duration  of 
the  mortgage  lloi  was  nor  inwdved.  A  tdiat- 
tal  mortgage  ^ven  upon  a  crop  after  the 
seed  sown  lias  spnmted  coven  the  grain,  be- 
cause the  latter  is  an  accession  to  what  was 
already  in  existence  when  the  mcuigage  was 
given;  and,  by  an  analogy  to  this  doctrine, 
the  increase  of  domestic  animals,  conceived, 
but  nnhom,  at  the  time  the  mortgage  is 
givtn,  may  be  Included  therein.   This  rule 
is  recognised  in  6  Cye.  Law  tt  Proc.  p.  1049, 
with  &  following  modification:    *%ut,  as 
against  a  purchaser  without  actual  or  con- 
stmetlve  knowledge  of  the  mortgage,  the 
lien  does  not  continue  after  a  suitable  period 
(tf  nurture  has  elapsed.'*   To  the  same  ef- 
fect is  Jones  on  Chattel  Mortgages,  I  149. 
The  authorities  cited  in  support  of  the 
for^^olng  tescts,  so  far  as  we  have  examined 
them*  are  cases  in  which  the  increase  was 
not  mentioned  in  the  mortgage.    The  au- 
thdrities  quite  generally  sanction  the  rule 
tiiat  a  mortage  im  domestic  animals  covers 
the  increase,  even  though  it  is  silent  with 
reference  thereto,  and  there  may  he  reason- 
able grounds  for  holding  that,  where  the 
mortgage  is  silent  with  reference  to  in- 
crease, and  is  given  during  the  period  of 
gestation,  the  lien  should  eover  the  increase 
only  during  the  nurture  period;  but  it  ie 
not  necessary  to  decide  that  in  this  case. 
Some  of  the  cases  which  restriet  the  lien  to 
the  nurture  period  are  Forman  v.  Proctor, 
9  B.  Hon.  124;  Thorpe  Bros.  v.  Cowles,  65 
Iowa,  408,  7  N.  W.  677;  Kellogg  v.  Lovely, 
46  Mich.  181,  41  Am.  Hep.  161,  8  N.  W. 
699;  Winter  v.  Landphere,  42  Iowa,  471; 
1jarlii«  T.  misMi,  60  K.  H.  89.  49  Am.  Rep. 
305;  Sogers  V.  Highland,  69  Iowa,  604,  68 
Am.  Rep.  230, 29  N.  W.  429 ;  Rogers  v.  Gage, 
S9  Mo.  App.  107.    In  Darling  v.  Wilson, 
supra,  the  court  said:    "There  being  noth- 
ing in  the  mortgage  showing  an  intention 
to  create  a  lien  upon  the  increase  of  stock 
mortgaged,  the  lien,  existing  only  as  an  inci- 
17Ii.R.A.(lf.8.) 


dent  to  the  mortgage,  would,  as  between  the 
parties,  continue  so  long  on^  as  is  neces- 
sary idr  the  suitable  nurtiu«  of  tiie  in- 
crease. This  view  is  supported  upon  sound 
principles."  In  Funk  r.  Paul,  64  Wis.  36, 
S4  Am.  Rep.  676»  24  N.  W.  419,  the  view 
taken  in  Durling  v.  Wilson  Is  criticised,  and 
the  court  used  tihis  luiguage:  "There  would 
seem  to  be  no  valid  reason  tar  terminating 
the  lien  as  against  the  mortgagor,  merely  he- 
eause  the  period  of  'suitable  nurture'  had 
passed.  Such  nurture  did  not  give  the  lien, 
and  its  termination  could  not  tain  it  away 
as  against  the  mortgagor."  The  increase 
was  not  mentioned  .in  t^  nun-tgage,  and  the 
eourty  while  holding  the  mortgage  a  valid 
lim  thereon  as  between  the  parties,  de- 
clared that  it  would  not  be  valid  as  against 
bona  fide  purchasers  without  notice.  In  the 
present  case  the  mortgage  in  terms  deseriliea 
the  increase,  and*  in  our  opinion,  must  be 
Iwld  a  valid  Uea  upon  such  increase  as  had 
an  actual  ta  potential  eristenoe  when  the 
mortgage  was  eoceeuted,  and  binding  not 
only  as  to  ths  parties  themselves,  but  as 
to  third  parties.  There  appears  to  be  no 
reastw  why  the  lien  should  be  restricted  to 
the  period  during  whldi  the  young  are  fol- 
lowing their  moUiers.  Hm  mortg^  itself, 
bf  the  mention  of  the  increase,  gives  to  sub- 
sequent purchasers  and  creditors  sufficient 
notice  to  place  them  uptm  inquiry  as  to 
what  animals  the  increase  coiuists  of.  Cases 
of  hardship  frequently  arise  where  live  stock 
covered  by  a  chattel  mortgsge  have  altered 
their  appearance  by  growth,  or  have  been 
removed  to  another  wmtf,  und  all  the 
notice  which  a  bona  fide  purchaser  may  have 
that  a  mortgage  is  in  existence  Meeting 
them  is  constructive  notice. 

The  plaintiff  argues  that  the  mortgage, 
-being  good  as  between  the  parties,  is  valid 
as  against  an  attaching  creditor,  for  the 
reason,  as  he  contends,  that  an  attaching 
creditor  is  not  an  innocent  purchaser,  and 
takes  no  better  title  than  the  attachment 
debtor  had  at  the  time  of  the  levy.  The 
contention  is  opposed  to  the  prior  decisions 
of  this  court.  For  instance,  n  chattel  mort- 
gage unrecorded  is  good  between  the  parties, 
but  absolutely  void  as  against  an  attaching 
creditor  of  the  mortgagor,  where,  at  the 
time  of  the  levy,  the  mortgagee  is  not  in  the 
actual  possession  of  the  property.  Standard 
Implement  Co.  v.  Parlin  &  O.  Co.  SI  Kan. 
S66,  33  Pac.  363,  and  cases  cited.  The 
language  of  our  statute  is,  in  substance,  that 
an  unrecorded  chattel  mortgage,  not  accom- 
panied by  immediate  delivery  and  followed 
by  actual  and  continued  change  of  posses- 
Bion,  will  be  absolutely  void  as  against  the 
creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagors  in 
good  faith.  ■ 
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There  is  another  principle  of  law  which 
ia  not  argued  in  the  briefs,  but  wh'ch,  in 
our  opinion,  has  a  vital  bearing  upon  this 
case.  The  common-law  doctrine  that  a 
chattel  mortgage  can  only  operate  on  prop- 
er^ having  an  actual  and  potential  exist- 
ence at  the  time  the  mortage  is  executed 
has  often  been  recognized,  in  previous  de- 
cisions, as  the  law  in  this  state.  Unless  the 
property  can  be  said  to  be  in  existence,  tliere 
is  nothing  for  the  mortgage  to  operate  upon, 
and  it  is  void.  Long  v.  Hines,  40  Kan. 
216,  10  Am.  St.  Rep.  189,  le  Pac.  33S, 
and  40  Kan.  220,  10  Am.  St.  Rep.  192. 
10  Pac  706.  So  far  as  third  persons  are 
concerned,  it  can  never  be  treated  as  a 
chattel  mortgage.  Cameron  v.  Marvin,  26 
Kan.  612;  T.  B.  Townsend  Brick  ft  Con 
tracting  Co.  t.  Allen,  62  Kan.  311,  S2 
L.R.A.  323,  84  Am.  St.  Rep.  388,  62  Pac. 
1008;  First  Nat.  Bank  v.  Mcintosh  ft  P. 
Live  Stock  ft  Commission  Co.  72  Kan.  603, 
84  Pac  536.  Between  the  parties  the  mort- 
gage may  be  valid,  and  if,  after  it  comes 
into  existence,  the  mortgagee  take  posses- 
aion,  he  may  hold  the  proper^  against  the 
mortgagor,  or  against  third  persons,  as  a 
pledge  for  the  secorify  of  his  debt.  Cam- 
eron V.  Marvin,  supra.  The  application  of 
this  rule  to  the  case  at  bar  demonstrates 
that,  as  to  the  calves,  which,  from  the  6nd 
ings  of  tlie  jury,  it  appears  coutd  not  have 
been  in  actual  or  potential  existence  at  the 
time  the  mortgage  waa  executed,  the  judg- 
ment is  not  erroneous.  The  finding  is  that 
the  calves  were  from  eight  to  eleven  months 
old  at  the  time  the  action  was  commenced, 
X>4.i?mber  30,  1905.  The  oldest  calves  must 
have  been  dropped  about  the  first  of  Feb- 
ruary, 1006.  The  date  of  the  mortgage  is 
April  5,  1004.  The  period  of  gestatiun  in 
cows  is  about  nine  and  one-half  months. 
This  leaves  a  margin  of  about  ten  days 
which,  it  is  true,  is  slight;  but  the  bur- 
den rested  upon  the  mortgagee  to  establish 
the  fact  that  the  increase  was  in  actual 
or  potential  existence  when  the  mortga-'? 
was  executed.  Thorpe  Bros.  v.  Cowles, 
supra.  1'he  hogs  were  found  to  be  twenty 
months  old  December  30,  1005.  They  weve 
conceived,  therefore,  about  December  30. 
1903,  several  months  prior  to  the  date  of 
the  mnrtgage,  and,  being  in  potential  exist 
ence,  like  a  crop  of  gra'n,  the  sec^d  of  which 
has  sprouted,  were  properly  the  subject  of  a 
mortgage  lien.  The  jury  found  the  agrre 
gate  value  of  the  hogs  and  calves  to  be  ^180. 
The  value  of  the  calves,  apart  from  that  uf 
the  hogs,  was  not  found,  nor  does  the  a^; 
gregate  value  of  both,  as  found  by  the  jury, 
correspond  with  the  values  alleged  In  thv 
{headings  and  aRIdavit. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  in  order  that  the 
17L.ILA.(N.S.) 


aggregate  value  of  eaeh  may  be  ascertained, 
and  the  plaintiff  will  then  be  entitled  to 
recover  the  value  of  the  hogs,  and  the  de- 
fendant the  Taluo  of  the  calves. 

Petition  for  nhearing  denied  Maj  IS, 

1908. 


unnncsoTA  svpiuemb  court. 

ALBERT  PRIKBE,  Appt, 

V, 

A.  H.  AMES  et  al.,  Respts. 

(104  Minn.  419,  116  1(  W.  829.) 

Waters  —  damaces  —  ilmltatloa  —  mill- 
dam  act. 

Section  2369,  Gen.  Stat.  1804,  providing 
that  no  action  for  damages  occasioned  by  a 
itiilldam  shall  be  sustained  unlc^'^  broneht 
within  two  years,  construed,  and  held,  that 
no  action  for  damages  for  overflowing  lanJs 
by  the  erection  and  maintenance  of  a  mill- 
dam,  which  ia  a  permanent  structure,  em 
be  maintained  unless  it  is  brought  within 
two  years  next  after  damages  are  first 
sustained  by  reason  of  the  dam. 

(June  IS,  1908.) 

Headnote  by  Stabt,  Ch.  J. 

Cane  Note.  —  Application  of  statute  of 
•  limitationa  to  actions  for  injuries 
caused  by  milldam. 

In  accordance  with  the  holding  of  Pbikbe 
V.  Ames,  and  the  other  Minnesota  cases 
therein  cited,  so  far,  at  least,  as  is  indicated 
by  the  cases  concerning  injuries  by  mill- 
dams,  it  seems  to  be  the  general  rule  thit. 
in  case  the  dam  is  a  permanent  one,  the 
statute  of  limitations  begins  to  run  against 
the  right  of  action  to  recover  damages  for 
injuries  from  the  time  the  dam  is  built, 
or  the  damages  first  sustained ;  and  the  one 
damage  cannot  rely  upon  the  theory  tlwt 
every  continuance  of  a  nuisance  is  a  fresh 
nuisance. 

Thus,  in  Htfrdesty  v.  Ball  (Kan.)  22  Pac 
10Q5,  under  a  statute  similar  to  the  one  in 
Pbirbe  v.  Amh;s,  it  was  held  that  an  action 
for  damages  arising  from  the  building  of  a 
permanent  and  lasting  dam,  brought  more 
than  two  years  after  its  erection,  waa 
barred.  On  rehearing  this  case  came  again 
before  the  supreme  court,  in  43  Kan.  151, 
23  Pac.  937,  where  it  was  held  that  an  ac- 
t-on for  damages  from  the  continuance  of  an 
obstruction  created  by  a  milldam  by  back- 
ing water  against  the  mill  of  an  upper  pro- 
prietor, although  brought  more  than  two 
years  after  the  erection  of  the  dam,  waa 
not  barred  by  the  statute,  the  ob*truct'on 
heing  treated  as  temoorary  only,  both  by 
"luch  action  and  a  prior  pending  action  to 
.tbate  or  lower  the  dam,  and  for  damages 
then  accrued,  and  brought  within  the  two 
Venn.  The  court  saying  that  the  statute 
apT'Iifd  nnly  to  such  dams  as  an  permanent 
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APPEAL  by  plaintiff  from*  a  judgment  of 
the  District  Court  for  McLeod  County 
in  defendants'  favor  in  an  action  brought 
to  recover  damages  for  overflow  caused  by 
a  milidam.  Affirmed. 
The  tacts  are  stated  in  tbe  opinion. 
Messrs.  John  Moonan  and  John  9. 
Isker,  for  appellant: 

The  dam  was  a  continuing  nuiunce,  and 
plaintiff's  cause  of  action  for  damages  re- 
sulting therefrom  was  not  barred  by  the 
statute  of  limitations. 

Spilman  v.  Roanoke  Nav.  Co.  74  N.  C. 
876;  2  Famham,  Waters,  p.  1359;  Baldwin 
V.  Calkins,  10  Wend.  167:  Ranisdale  v. 
Foote,  66  Wis.  SS7,  18  K  W.  657;  Bowers 
v.  Mississippi  A  R.  River  Boom  Co.  78 
Mimi.  S88,  79  Am.  St  Rep.  S95.  81  N.  W. 


208 ;  Harrington  t.  St.  Paul  k  S.  C.  R.  Co. 
17  Minn.  215,  Gil.  188;  Adaina  v.  Hastings 
ft  P.  R.  Co.  18  Minn.  260,  Git.  236;  Brakkeu 
V.  Minneapolis  ft  St.  L.  R.  Co.  20  Minn. 
41,  11  X.  W.  124;  Byrne  v.  MinneapoliA  k 
St.  L.  R.  Co.  88  Minn.  212,  8  Am.  St.  Rep. 
608,  36  N.  W.  839;  Adams  v.  Chicago,  B. 
ft  N.  R.  Co.  30  Minn.  286,  1  L.R.A.  493, 
12  Am.  St  Rep.  644,  30  X.  W.  629;  Lamm 
V.  Chicago,  St.  P.  M.  ft  O.  R.  Co.  46  Minn. 
71,  10  L.R.A.  268,  47  N.  W.  456  ;  21  Am.  ft 
Eng.  Enc.  Law,  p.  724. 

The  defendant  has  not  acquired  a  right 
by  prescription  to  flood  the  land  of  the 
plaintiff,  and  therefore  is  a  trespasser  upon 
the  land,  and  plaintiff  is  entitled  to  damages. 

Cobb  V.  Smith,  38  Wis.  86;  Staple  v. 
Springt  10  Mass.  74. 


Tn  Rnehl  v.  Voight  28  Wis.  163,  it  was 
hdd  that  under  a  statute  providing  that 
ao  action  for  the  flowing  of  lands  shall  b" 
maintained  when  it  shall  appear  that  said 
lands  have  been  flowed  by  reason  of  the 
constructiott  of  any  milidam  for  the  ten 
years  next  preceding  the  commencement  of 
such  action,  an  action  for  the  damages  ac- 
cming  immediately  prior  to  the  action,  but 
bnn^t  more  than  ten  years  after  the  con 
struction  of  the  dam,  was  barred. 

In  Call  V.  Middlesex  County,  2  Gray,  232, 
tt  was  held  that  the  ri^ht  to  apply  for 
damages  arising  out  of  the  building  of 
a  lawfully  authorized  dam  accrues  when  the 
dam  is  complete  and  put  into  operation, 
and  therefore  the  statute  of  limitations 
would  commence  to  run  from  that  time. 

A  case  instructive  on  this  point  i%  Mis- 
•cmrt.  K.  ft  T.  R.  Co.  v.  Graham,  12  Tex. 
Civ.  App.  S0,  33  S.  W.  579.  where  a  dim  was 
built  in  a  creek  by  a  railroad  company  for 
the  purpose  of  preventing  the  water  of  the 
creek  from  injuring  the  roadbed;  and  it 
was  held  that,  where  the  erection  of  s'lch 
dam  creates  a  permanent  injury  to  ad-a- 
cent  land  from  the  time  of  its  construction, 
limitations  in  an  action  for  damages  for 
sDch  injury  will  run  from  the  time  of  the 
hnildin?  of  the  dam. 

In  Zeidler  v.  Johnwn,  38  Wis.  335,  where 
it  was  alleged  in  the  answer  that,  if  cer- 
tain lands  were  flowed  or  injured  by  reason 
of  the  maintenance  of  a  dam,  they  had  b-'cn 
thus  flowed  and  injured  to  the  same  extent 
for  more  than  ten  years  before  this  action 
was  brought  It  was  held  that  the  statute 
of  limitations  wss  a  good  plea,  except  that 
it  was  not  available  to  defeat  a  recovery- 
for  the  flowing  of  that  part  of  the  plaintiff's 
)anc<9  which  wb<i  owned  by  the  state  until 
shortlv  before  the  action  was  brnuTht. 

However,  in  Beldwin  v.  Calkine,  10  Wend. 
167,  it  was  hold  that,  in  case  of  injury  by 
flowing  land  by  a  milidam,  the  right  to 
maintain  which  has  not  been  acquired  bv 
prescription,  the  landowner  is  not  bsrred  of 
Sis  action  for  damases  by  lapse  of  the  stat- 
utory period  for  maintaining  actions  of  that 
character,  since  the  injury  is  a  continuing 
one;  the  court  saying  that  he  oould  n- 
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cover  all  damages  sustained  within  the  stat- 
utory period. 

So,  in  Prentiss  v.  Wood,  132  Mass.  486, 
where  a  person  kept  up  a  dam  at  a  certain 
height  without  right,  thus  maintaining  a 
nuisance,  it  was  held  that  he  ia  liable  to 
successive  suits,  each  continuance  being  a 
nuisance,  and  the  plaintiff  is  entitled  to  re- 
cover all  the  damages  accruing  within  the 
statutory  period  of  limitations. 

In  Athens  Mfg.  Co.  r.  Rneker,  80  Oa. 
201,  4  S.  R.  886,  it  was  recognized  that  re- 
covery might  be  had  for  inju>'ies  resulting 
from  the  erection  and  maintenance  of  a 
dam,  in  so  far  as  such  injuries  accrued 
within  four  years  preceding  the  brining 
of  the  action,  althot^h  the  dam  may  have 
remained  unchanged  for  twenty  years.  In 
this  case,  however,  the  deolaration.  and 
proof  showed  that  the  damages  occurred 
in  consequence  of  the  raising  of  the  dam 
within  four  yoars  of  the  time  the  plaintiff 
brought  his  action,  and  that  no  injury  had 
accrued  to  the  land  from  the  rsising  of  tbe 
water  prior  to  the  increase  of  the  height  of 
the  dam. 

In  criticizing  this  latter  class  of  cases, 
it  is  said  in  Famham  on  Waters,'  vol.  2, 
p.  I860:  "The  rule  that  the  statute  of  limi- 
tations is  not  available  to  defeat  an  action 
for  damages  for  the  flooding  of  land  u^ittl 
the  ncht  to  flood  it  has  been  acquired  by 
prescription,  since  every  continuance  of  the 
iniury  is  a  fresh  nuisance,  is  a  mere  ar- 
bftraiy  mie,  invented  1^  the  courts  to  meet 
the  neeessitles  of  an  apparently  hard  eaiw. 
The  difliculty  seems  to  be  that  the  courts 
have  confounded  two  distinct  rights  of  ac- 
tion. As  was  seen  In  a  precedinit  section, 
it  is  held  that  ejectment  will  not  lie  to 
destroy  an  inchoate  howaije  easement.  To 
avo'd  the  effect  of  that  ruling,  the  courts 
which  apply  the  successive  injury  doctrine 
in  order  to  prei'ent  the  acquisition  of  an 
easement  in  renl  estate  In  lens  than  the 
nrescriptive  period  hold  that  the  nuisance 
is  a  contimiini;  one,  and  that  the  action 
may  be  brought  at  any  time  until  the  ri^ht 
to  VointaiTi  it  h<»s  b-^n  acquired  bv  pre- 
seriptton.  The  latter  holdintr  seems  illoeic- 
al.   If  a  permanent  obstruction  ia  erected. 
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Althoug'h  thfl  statute  of  limitation  has 
run  since  a  cause  of  action  accrued,  if  in- 
jury continued  to  be  done  within  the  time 
provided  by  statute,  the  action  is  not  barred. 

Drake  v.  Chicago,  R.  I.  &  P.  R.  Co.  63 
Iowa,  302,  50  Am.  Hep.  740,  19  N.  W.  215; 
McConnel  v.  Kibbe,  2fl  111.  483;  Prentiss  y. 
Wood,  132  Mass.  486;  Wells  v.  New  Haven 
A  N.  Co.  161  Mass.  46,  21  Am.  St.  Rep. 
423,  23  N.  E.  724;  Doran  v.  Seattle,  24 
Wash.  182,  64  L.R.A.  532,  86  Am.  St.  Rep. 
948,  64  Pac.  230;  Aldworth  Lynn,  153 
Mass.  53,  10  L.R.A.  210,  25  Am.  St.  Rep. 
fl08,  28  N.  E.  229;  Uline  v.  New  York  C. 
&  H.  R.  R.  Co.  101  N.  Y.  98,  63  Am.  Rep. 
123,  note,  4  K.  E.  636. 

Merely  maintaining  a  dun  on  one's  own 
land,  without  thereby  raising  the  waters 
above,  will  not  create  a  prescriptive  right 
to  flood  another's  land. 

2  Famham,  Waters,  {  659;  Re  Minneton- 
ka  Lake  Improvement,  66  Minn.  613,  46 
Am.  St  Rep.  494.  68  N.  W.  295. 

Mr.  Sam  O.  Anderson,  Jr.«  for  re- 
spondents: 

The  right  to  bring  an  action  to  abate  a 
milldam  or  to  eject  exista  for  fifteen  years 
frran  the  time  damage  la  first  oceasioned; 
but  the  right  to  bring  an  action  for  dam- 
ages caused  by  a  milldam  lives  fbr  only 
two  years  after  the  damage  is  first  ocoa- 
eioned. 

Thornton  v.  Turner,  11  Minn.  336,  Oil. 
237;  Thornton  v.  Webb,  13  Minn.  498,  Gil. 
467; 'Cook  v.  Kendall,  13  Minn.  324,  Gil. 
297;  Eastman  v.  St.  Anthony  Falls  Water 
Power  Co.  12  Minn.  137,  Gil.  77;  2  Fam- 
ham, Waters,  p.  1859;  Hempsted  v.  Oargill, 
46  Minn.  118.  48  N.  W.  558. 

BO  that  it  casta  water  across  Uie  boundary 
line  onto  the  land  of  the  upper  owner,  the 
injury  is  complete  at  the  time  the  obstruc- 
tion is  erected  and  the  injury  done;  and 
there  is  no  ground  for  holding  that  a  right 
of  action  for  damages  may  be  carried  along 
for  a  period  of  twenty  years  when  the  stat- 
ute of  limitations  says  that  it  shall  be 
barred  in  six  years.  The  cmly  logical  rule 
is  that,  If  the  upper  owner  wishes  to  re- 
cover damages  for  his  injury,  he  must 
bring  this  action  within  the  time  named  by 
the  statute  of  limitations." 

In  Hurlbut  v.  Leonard,  Brayton  (Vt.) 
202,  it  was  held  that  the  statute  of  limita- 
tions in  an  action  for  injuries  received  aa 
the  result  of  the  building  of  a  dam  runs 
from  the  time  of  the  injury,  and  not  from 
the  time  of  the  erection  of  the  dam. 

In  Augusta  t.  Lombard,  101  Ga.  724,  28 
S.  E.  994,  where  water  gates  were  taken 
from  a  race,  causing  successive  inundations 
of  property  by  freshets.  It  was  held  that 
cuch  removal,  not  being  per  m  a  nuisance,  but 
becoming  such  <nUy  at  times  of  high  water, 
a  new  cauae  of  action  aooTued  for  each 
17  L.R.A.(N.S.) 


Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  plaintiff  from  a 
judgment  of  the  district  court  of  the  county 
of  McLeod  in  favor  of  the  defendants;  which 
was  entered  upcin  the  pleadings  in  an  action, 
commenced  in  March,  1907,  to  recover  dam- 
ages sustained  by  the  plaintiff  as  the  re- 
sult  of  the  overflow  of  his  land  by  a  dam 
maintained  by  the  defendants  in  the  Little 
Crow  river,  a  natural  water  course.  The 
complaint  alleged  that  the  damages  were 
so  sustained  between  March,  1901,  and  the 
commencement  of  the  action.  The  answer 
alleged,  with  other  averments,  that  the 
plaintiff's  cause  of  action  did  not  aecma 
within  two  years  next  before  the  commence- 
ment of  the  action.  The  reply  put  in  tasne 
the  new  matter  alleged  in  the  answer,  but, 
by  stipulation  of  the  parties,  reply  waa 
amended  so  that  it  then  appeared  fr(»n  the 
pleadings  that  the  dam  was  built  tn  the 
river,  that  ever  since  its  erection  it  haa  bem 
used  for  milldam  purposes,  and,  further, 
that  it  had  not  been  raised  or  changed  with- 
in at  least  six  years  before  the  eomnience* 
ment  of  the  action.  It  follows,  from  these 
admissions,  that  the  damages  frun  the  n>ain- 
tenance  of  the  dam  were  continuous  during 
the  six  years.  ' 

It  is  the  contention  of  the  defendants  that 
the  admitted  facta  show  that  the  action  is 
barred  by  the  statute,  which,  so  far  as  here 
material,  is  in  these  words:  "No  action  for 
damages  occasioned  by  the  erection  and 
maintenance  of  a  milldam  shall  be  sustained 
unless  such  action  is  brought  within  two 
years  after  the  erection  of  said  dam."  Qen. 
Stat  1866.  chap.  81,  |  17;  Gen.  Stat  1894. 
I  2M9.   Sbceei^  for  this  statute,  the  claim 

inundation,  against  which  the  statute  of 
limitations  began  to  run,  not  from  the  time 
of  the  remov^  of  the  j^tes,  but  from  the 
time  of  the  accrual  ot  each  right  of  action. 

In  King  v.  Tiffany,  9  Conn.  162,  it  waa 
held  that  where  the  water  from  a  dam  haa 
been  set  back  over  the  land  for  several 
years  less  than  the  period  of  limitation, 
the  upper  proprietor  may  maintain  an  ac- 
tion if,  upon  attempting  to  make  a  new 
use  of  his  property,  he  finds  that  the  nse 
is  interfered  with  by  the  water.  And  see 
Hardesty  v.  Ball,  43  Kan.  161,  23  Pae.  937. 

In  Lucas  v.  Marine,  40  Ind.  289,  it  was 
held  that  an  action  for  damages  for  in- 
juries done  by  the  flowage  of  land,  which, 
in  this  case,  was  the  result  of  the  building 
of  a  milldam,  was  governed  by  the  statun 
limiting  the  time  for  bringing  actions  tot 
injuries  to  real  estate. 

In  Loftin  v.  M'Lemore,  1  Stew.  (Ala.) 
133,  it  was  held  that  a  vendee  of  land,  after 
special  request  to  remove  a  certain  dam 
which  had  been  erected  before  he  purchased, 
may  maintain  an  notion  lor  continuing  it 
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of  the  idaintiff,  to  the  effect  that  he  is  en- 
titled to  reeorcr  for  *ny  damages  sustained 
by  reason  of  the  dam  at  any  time  vithin 
six  years,  would  be  correct,  because  tlie 
floning  of  the  land  is  in  the  nature  of  a 
ooatinuiiig  trespass  or  nuisance,  and  suc- 
eeasiTe  actions  may  be  tirought,  unless  the 
statute  prevents,  for  the  damages  aa  they 
secnie,  until  the  right  to  flow  the  land  is 
acquired  by  prescription.  Bowers  v.  Mis- 
sissippi &  R.  River  Boom  Co.  78  Minn.  398, 
79  Am.  St.  Rep.  306,  81  N.  W.  203.  This 
is  conceded  by  counsel  for  the  defendants, 
who  contend  that  the  general  rule,  that 
erery  eontinuanoe  of  a  nuisance  is  in  law 
a  new  nuisance,  and  that  an  action  may  be 
maintained  for  the  damages  caused  thereby 
tram  time  to  time  aa  they  accrue,  has,  by 
reason  of  the  statute,  no  application  to  mill- 
dams.  We  have,  then,  for  consideration 
two  questions. 

1.  Does  the  statute  apply  to  the  milldam 
in  question  T  The  plaintiff  claims  in  this 
connection  that  the  dam  was  not  constructed 
under  the  statute,  but  was  unlawfully  in 
the  stream ;  hence,  it  is  not  within  the  pro- 
fisions  of  the  statute,  and  is  governed  by 
the  genera]  rule  as  to  actions  for  damages 
from  continuing  nuisances.  The  language 
of  the  statute  is  general,  and  purports  to  ap- 
ply to  all  dams  used  for  mil)  purposes,  and 
not  simply  to  those  the  right  to  erect  and 
ataintain  which  has  been  acquired  by  the 
exercise  of  the  power  of  eminent  domain. 
There  is  no  reason  for  so  limiting  the  scope 
of  the  statute,  even  if  the  language  would 
permit;  for,  if  so  limited,  the  statute  would 
serve  no  practical  purpose,  because,  in  cases 
where  the  right  to  erect  and  maintain  the 
dam  has  been  acquired,  as  provided  by  the 
nilldam  act,  it  is  not  a  nuisance,  and  there 
would  t>c  no  occasion  for  the  statute  in  such 
easea.  It  is  quite  apparent  that  the  Ic^s- 
Isture,  in  re-enacting  this  statute,  under- 
stood that  it  applied  to  all  mitldams;  for 
tfap  limitation  is  made  a  part  of  the  general 
statute  of  limitations  in  these  words:  "Tlic 
following  actions  shall  be  commenced  within 
two  years :  .  .  .  For  dama;;e3  caused 
by  a  milldam."  Rev.  Laws  lOOS,  8  4078, 
mh'xc.  3.  We  hold  that  the  limitation  ap- 
plies to  all  milldams,  inclvding  the  one  here 
in  question. 

2.  What  is  the  effect  of  the  statute  upon 
the  right  to  maintain  an  action  for  damages 
which  are  continuous  by  reason  of  the  main- 
tenanee  of  a  milldam  which  is  a  permanent 
stmctnre?  This  statute,  if  given  full  effect 
tecording  to  its  terms,  will  not  bar  an  action 
to  abate  a  milldam  aa  a  nuisance  if  an  action 
to  recover  damages  is  not  brought  within  two 
years  next  after  the  damages  first  accrued. 
This  conclusion  follows  from  the  fact  that  a 
landowner  whose  land  is  overflowed  without 
irkR.A.(N^.) 


right  by  reason  of  a  milldam  has  two  dis- 
tinct remedies.  He  may  bring  an  action  at 
law  to  recover  damages,  or  he  may  bring  an 
equitable  action  any  time  witiiin  fifteen 
years,  to  abate  the  nuisance.  It  is  obvious 
that  a  resort  to  the  first  remedy  in  no  man- 
ner impairs  the  second  one;  for  the  first 
relates  to  past  damages.  The  short  statute 
of  limitation  here  under  consideration  re- 
lates only  to  an  action  for  damages,  and  the 
question  is  as  to  the  effect  of  the  statute 
upon  the  right  to  bring  successive  actions 
for  damages  occasioned  by  the  erection  and 
maintenance  of  a  milldam  which  is,  as  in 
this  case,  a  permanent  structure. 

Counsel  for  the  plaintiff  seems  to  claim 
that  the  question  whether  a  milldam  is  a 
permanent  structure  is  to  be  determined, 
not  by  the  character  of  the  structure  and 
the  purposes  for  which  it  was  erected,  but 
by  an  inquiry  whether  it  has  been  legally 
established  and  is  lawfully  in  the  stream. 
This  cannot  be  correct,  because,  as  already 
sti'TfTC'^ted,  if  the  dam  has  been  legally  es- 
tablished and  is  rt^litfiilly  in  the  stream, 
there  could  be  no  action,  either  for  damans 
or  for  its  abatement,  and  the  statute  would 
serve  no  purpose  whatever.  It  may  be  CMi* 
ceded  that,  in  many  jurisdictions,  the  gen- 
eral rule  is  that  the  statute  of  limitationa 
cannot  be  invoked  to  defeat  successive  ac- 
tions for  damages  for  the  flooding  of  land 
until  the  right  to  flood  it  has  been  acquired 
by  prescription,  because  every  continuance 
of  the  injury  is  held  to  be  a  fresh  nuisance^ 
It  is  quite  clear,  from  the  decisions  of  thi* 
court  relevant  to  the  statute,  that  the  pur- 
pose of  the  short  limitation  imposed  there- 
by was  to  quiet  a  millowner's  right  to  main- 
tain a  permanent  dam,  as  against  actions 
for  damagps  caused  by  it,  leaving  the  in- 
jured party  at  liberty  to  prosecute  his  reme- 
dy for  the  abalpmcnt  of  the  dam  at  any 
time  he  may  choose  before  a  prescriptive 
right  to  flow  his  land  is  acquired.  If  the 
statute  were  to  be  construed  as  taking  away 
the  right  to  maintain  an  action  by  a  land- 
owner to  abate  a  dam  as  a  nuisance,  its 
constitutionality  might  well  be  doubt«d. 
See  Baker  v.  Kelley,  11  Minn.  480,  Gil. 
3S8.  But  it  is  manifest  that  such  is  not  a 
proper  construction  of  the  statute,  for,  by 
its  terms,  it  applies  only  to  an  action  for 
damages,  leaving  the  remedy  by  action  to 
abate  intact. 

A  brief  reference  to  our  own  decisions  will 
show  that  this  is  the  proper  construction  of 
the  statute.  In  Thornton  v.  Turner,  11 
Minn.  336,  Gil.  237,  which  was  an  action 
to  recover  damages  for  the  overflowing 
plaintiff's  land  by  the  defendant's  milldam, 
and  to  have  the  dam  abated  as  a  nuisance, 
it  was  held  that  this  statute  applied  only 
to  aeti(»iB  for  the  recovery  of  damages,  andi 
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that  the  limitation  commences  to  run  only 
from  the  time  the  dam  raises  the  water  so 
aa  to  overflow  the  land  of  another.  In  the 
case  at  bar  the  dam  has  not  been  changed 
for  BIX  years  before  the  commencement  of 
the  action;  hence,  the  overflowing  of  the 
plaintiff's  land  by  the  dam  commenced  more 
than  two  years  before  the  commencement  of 
the  action.  In  Eastman  v.  St.  Anthony 
Falls  Water  Power  Co.  12  Minn.  137,  GiJ.  77, 
it  was  held  that  it  was  immaterial,  in  an 
equitable  action  for  the  removal  of  a  nui- 
sance, whether  the  action  at  law  for  damages 
was  barred.  This  is  a  clear  recognition 
that  an  action  for  damages  resulting  from 
a  nuisance  and  an  action  to  abate  it  are 
distinct  and  independent  remedies,  and 
therefore  the  legislature  may  enact  a  dif- 
ferent statute  of  limitation  for  each.  It 
was  also  held  in  Cook  v.  Kendall,  13  Minn. 
324,  Gil.  297,  that  the  statute  here  in  ques- 
tion applied  only  to  an  action  for  damages. 
The  case  of  Thornton  v.  Webb,  13  Minn.  498, 
Gil.  467,  is  to  the  same  effect.  In  the  case 
of  Hempated  v.  Cargill,  46  Minn.  118,  48  N. 
W.  658,  the  short  limitation  prescribed  in 
this  statute  was  recognized  aa  effective,  and 
it  was  held,  following  previous  cases,  that 
the  two-year  limitation  begins  to  run,  not 
necessarily  from  the  erection  of  the  dam, 
but  from  the  time  damages  are  first  sus- 
tained thereby;  hence  the  limitation  for 
bringing  an  action  for  damages  caused  by 
permanently  increasing  the  height  of  a  dam 
within  two  years  next  before  the  commence- 
ment of  the  action  was  not  affected  by  the 
fact  that  damages  had  been  caused  several 
years  before  the  dam  was  raised  by  tempo- 
rary additions  thereto.  The  court,  in  tbis 
case,  speaking  by  Chief  Justice  Gilflllan, 
said:  "The  purpose  of  imposing  a  limita- 
tion different  from  that  in  ordinary  actions 
is  apparent.  Milldams  are  assumed  to  be  of 
public  benefit,  and  the  right  to  maintain 
one  ought  not  to  remain  long  in  doubt.  For 
that  reason,  where  the  right  to  maintain  a 
dam  is  brought  in  question  by  an  action  for 
damages,  a  short  limitation  is  imposed. 
.  .  .  The  spirit  of  §  17  [the  statute  here 
in  question]  is  to  quiet  one's  right  to  main- 
tain a  permanent  dam  as  against  actions  for 
damages  caused  by  it." 

Mr.  Farnham,  in  bis  valuable  work  on 
Waters  [vol.  2,  p.  1860],  sums  up  the 
question  in  these  words :  "The  only  logical 
rule  is  that,  if  the  upper  owner  wishes  to 
recover  damages  for  his  injury,  he  must 
bring  hia  action  within  the  time  named  by 
the  statute  of  limitations.  But  the  statute 
also  provides,  or,  in  the  absence  of  such  pro- 
vision, the  presumption  of  law  is,  that  an 
interest  in  real  estate  can  be  acquired  only 
by  adverse  possession  for  a  much  longer 
period  than  six  years.  ...  Therefore, 
17  L.R.A.(N.a) 


there  is  a  right  of  action  to  prevent  the  per- 
fectii^  of  iha  easement,  which  is  entirely 
distinct  fnxn  that  to  recover  damages  for 
the  injury.  .  .  .  This  is  the  rule  which 
is  applied  by  the  Minnesota  court.  For  it 
holds  that  the  statute  governing  the  time 
for  commencing  actions  for  damages  does 
not  apply  to  suits  to  enjoin  an  obstruction 
to  the  flow  of  water.  .  .  ,  This  is  the 
only  true  and  logical  rule.  It  is  absurd  to 
resort  to  the  legal  fiction  that  every  contin- 
uance of  a  nuisance  is  a  fresh  one,  to  carry 
along  a  right  of  action  for  damages  merely 
to  protect  the  upper  owner  from  the  acquisi- 
tion of  an  adverse  easement,  which  cannot, 
by  analogy,  be  acquired  short  of  the  time 
necessary  to  acquire  an  interest  in  real 
estate,  where  the  only  necessity  for  resorting 
to  such  fiction  is  the  erroneons  holding  that 
a  real  action  will  not  lie  to  prevent  such  » 
result." 

Such  being  the  rule  established  by  our 
own  court,  we  have  no  occasion  to  discuss 
the  decisions  of  other  courts,  cited  by  plain- 
tiff, holding  the  contrary.  We  accordingly 
hold  that,  by  virtue  of  the  statute,  no  action 
for  damages  for  overflowing  lands  by  tbe 
erection  and  maintenance  of  a  milldam. 
which  is  a  permanent  structure,  can  be 
maintained  unless  it  is  brought  within  two 
years  next  after  damagei  are  firat  sustained 
by  reason  of  the  dam. 

Judgment  affirmed. 


OHIO  SUPREMX:  COURT. 

ALBERT  J.  WEATHBRHEAD^  Flff.  fa 
Err.. 

CHARLES  ETTINGER. 
<78  Ohio  St.  104,  84  N.  E.  698.) 

Broker  —  sale  —  Implied    authority  to 

execute  contract. 

A  real-estate  broker  is  without  authority 
to  execute  a  contract  of  sale  which  shall 
be  binding  upon  one  who  places  real  estate 
in  his  hands  for  sale,  unless  such  authoritx 
is  specially  conferred. 

(Maroh  24,  1908.) 

Headnoto  by  the  Coubt.  ..  . 


CaM  Jfote.  —  Power  of  retU-eatate  brok- 
er to  make  contract  of  bale. 

This  note  is  limited  strictly  to  the  eases 
discussing  the  question  whether  a  real-es- 
tate broker,  from  his  employment  as  such, 
or  from  the  peculiar  conditions  and  eir- 
cumstances  of  the  particular  ease,  has  the 
express  or  implied  power  to  make  a  bind- 
ing contract  of  sale.  It  therefore  does  not 
concern  itself  with  the-^ueatitm  whether 
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ERROfi  to  the  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  which  re- 
versed the  judgment  of  the  Court  of  Com- 
mon Pleas  in  defendant'!  favor  in  an  action 
brought  to  recover  damages  for  refusal  of 
the  defendant  io  eonvey  eertaan  real  estate. 
Reversed. 

Statement  hy  StaavdE,  Ch.  J.: 
Ettinger  brou^t  suit  against  Weather- 
head  m  the  court  of  common  pleas  of  Cuyaho* 
ga  county  to  recover  for  damages  resulting 
from  his  refusal  to  convey  lot  tHo.  9  in  the  vil- 
lage of  Glenville  in  Cuyahoga  county,  ally- 
ing that  he  was  bound  to  make  such  convey- 
ance by  the  terms  of  a  written  contract  execu- 
ted in  hia  behalf  by  one  Lewis  H.  Wain,  his 
igent,  thereunto  lawfully  authorized.  The 

sqch  authority  must  be  in  writing  or  not, 
nor  whether  he  has  the  power  to  make  a 
contract  difTerent  from -the  one  intended  by 
the  principal ;  nor  does  it  include  those 
caiiea  which  deal  with  the  question  as  to 
what  amounts  to  a  ratification.  It  may 
also  be  well  to  mention  that,  although  this 
note  is  intended  to  be  limited  to  real-estate 
brokers,  using  the  term  in  the  popular  sense, 
and  would  naturally  exclude  caaea  wherein 
the  agent  in  question  was  not  in  such  busi- 
ness, a  few  cases  have  been  Included  where- 
in it  either  did  not  appear  whether  he  was 
a  real-estate  broker  or  not,  or,  if  it  did 
appear  that  he  was  not,  the  court  applied 
the  rule  applicable  to  real-estate  brokers. 

A  careful  reading  of  the  cases  seems  to 
warrant  the  statement  that  the  question 
whether  a  real -estate  broker  has  authority 
to  make  a  binding  contract  of  sale  is  f;ener- 
ally  one  of  intentiont  and  that  the  real  con- 
troversy ia  not  whether  the  actual  grant  of 
authority  to  nell  gives  the  agent  power  to 
execute  a  contract  of  sale,  but,  rather,  What 
form  of  expression  will  be  deemed  to  ea- 
tablieh  an  agency  to  sell,  uaing  the  term  in 
its  broader  sense  T  The  inquiry  to  be  de- 
terininej,  then,  in  each  doubtful  case,  is 
whether  the  owner  has  shown  an  intention 
that  his  agent  shall  merely  find  a  purchaser, 
or  that  he  shall  go  further  and  actually 
effect  a  binding  contract  of  sale.  Since  it 
is  generally  conceded  that  the  only  duty 
of  a  real-eatate  broker  is  to  find  a  pur- 
chaser who  is  ready,  willing,  and  able  to 
purchase  upon  the  terms  specified,  the 
overwhelming  weight  of  authority  is  that 
the  latter  intention  is  not  inferred,  except 
from  the  use  of  unequivocal  expressions  to 
that  effect;  and  that  the  employment  of  a 
real-estate  broker,  as  such,  or  the  mere 
listing  of  property  with  him,  or  the  direct 
instruction  to  find  a  purchaser,  or  any  cnm- 
Diunication  from  the  owner  to  the  broker 
with  respect  to  the  sale  of  land,  will  be 
regarded  as  giving  the  agent  only  the 
authority  to  find  a  purchaser:  and  that 
no  wider  power  than  that  is  necessarily  in- 
dicated by  the  words  "to  sell."  or  "to  make 
s  sale."  To  use  the  often-quoted  paragraph 
from  Keim  v.  Lindlay  (X.  J.  Ch.)  SO  Atl. 


defendant  denied  all  the  allegations  of  the 
petition.  Upon  the  trial  the  plaintiff  offered 
in  evidence  a  written  contract  of  the  purport 
alleged,  signed*  "Lewis  H.  Wain,  Agent  for 
Albert  J.  Weatherheod,"  and  the  instrument 
included  an  acknowledgment  of  the  receipt 
of  $50  on  account  of  the  purchase.  For  the 
authority  of  Wain  to  make  a  contract  bind* 
ing  upon  Weatherhead,  plaintiff  resorted  to 
parol  evidence  which  tended  to  ahow  that 
Wain  was  a  real-estate  broker  in  Cleveland; 
that  he  and  Weatherhead  frequently  met  at 
luncheon;  and,  upon  one  such  occasion,  the 
latter  expressed  to  the  former  a  wish  that 
he  would  sell  this  lot  for  the  sum  of  |3,50Q. 
Upon  a  later  occasion  Wain  reported  that 
he  was  making  progress  toward  finding  a 
purchaser,  to  which  Weatfaerhead  answered, 

1063,  and  adopted  in  Keim  v.  O'Reilly,  64 
N.  J.  Eq.  418,  34  Atl.  1073:  "The  mere  em- 
pl<^ment  of  au  (xdinary  real-estate  broker 
to  effect  a  sale  of  a  parcel  of '  land,  even 
though  the  price  and  terms  be  prescribed, 
does  not  amoimt  to  giving  present  authority 
to  such  broker  to  conclude  a  binding  con- 
tract for  the  same.  Moreover,  such  au- 
thority is  not  usually  to  be  inferred  from 
the  use  by  the  principal  and  broker,  in  that 
connection,  of  the  terms,  'for  sale/  or  'to 
sell,'  and  the  like.  ThoM  words,  in  that 
connection,  usually  mean  no  more  titan  to 
negotiate  a  sale  by  finding  a  purchaser 
upon  satisfactory  terms." 

The  above  proposition  ia  supported  by  the 
following  cases:  Duffy  v.  Hobson,  40  Cal. 
240,  6  Am.  Rep.  817  (simple  instruction  to 
sell  certain  lots)  ;  Armstrong  v.  Lowe,  7ft 
Cal.  616,  18  Fac.  768  (communication  to- 
the  effect  that,  if  broker  could  get  a  cer- 
tain price,  the  owner  would  sell);  Stemler 
V.  Bass  (Cal.)  06  Pac.  809  (correspondence 
by  owner  of  property  in  regard  to  its  sale, 
including  acceptance  of  terms  sent  to  him 
by  broker  and  directions  what  to  do  with 
deed  and  purchase  money)  ;  Malone  v.  Mc- 
Cullough,  15  Colo.  400,  24  Pac.  1040  (street 
conversation,  during  which  an  owner  of 
property  gave  a  brokw,  who  was  about  to 
engage  in  that  business  and  wanted  some- 
thing to  sell,  prices  on  his  property,  and 
promised  a  commission  for  its  sale)';  Sul- 
livan V.  Leer,  2  Colo.  App.  141,  29  Pae.  817 
(indefinite  amount  of  correspondence  in  re- 
gard to  the  sale  of  property,  none  of  which 
expressly  conferred  authority  to  sell)  ;  Mc- 
Cullough  V.  Hitchcock,  71  Conn.  401.  42 
Atl.  81  (letter  requesting  broker  "to  find  a 
purchaser") ;  Ryon  v.  McOee,  2  Mackey.  17 
(general  authority  to  sell);  Hamilton  v. 
Cutta.  6  Mackey,  208  (correspondence  in  re- 
gard to  sale  of  property,  but  giving  no  ex- 
press authority  to  make  binding  contract  of 
pale)  ;  Mannix  v.  Hildreth,  2  App.  D.  C.  259 
(the  same);  Jones  v.  Holladay,  2  App.  D. 
C  279  (the  same);  Johnson  v.  American 
Freehold  Land  Mortg.  Co.  Ill  Go.  490,  36 
S.  E.  614  (authority  of  agent  only  to  "nego- 
tiate" sale  of  lands)  ;  Biasell  v.  Terry.  69 
III.  .184  (information,  upon  inquiry  that 
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*'Very  well."  On  the  day  following  he  exe- 
cuted the  contract  counted  upon  in  the  peti- 
tion at  the  price  named,  accepted  $50  on  the 
purchase,  and  ^ve  the  receipt  and  contract 
referred  to.  Within  a  day  or  two  he  deliv- 
ered to  Weatherhead  a  copy  of  the  contract, 
but  not  the  $50  paid  on  the  purchase. 
Weatherhead  aaid  he  was  not  ready  to  con- 
vey, and,  within  a  few  days,  announced  that 
he  would  not  convey,  and  paid  to  Wain  his 
commission  as  broker.  In  the  court  of  com- 
mon plena  there  was  a  judgment  in  favor  of 
the  defendant  on  a  verdict  which  the  court 
had  directed  the  jury  to  return  in  his  favor. 
The  circuit  court,  being  of  the  opinion  that 
the  evidence  tended  to  show  the  state  of  facts 
upon  which  Ettinger  was  entitled  to  recover, 
reversed  the  judgment  of  the  court  of  corn- 
certain  lots  were  for  sale,  fixing  lowest 
price,  and  general  correspondence  in  regard 
to  sale)  :  Jonea  v.  Howard,  234  III.  404,  84 
N.  E.  1041  (letter  in  regard  to  sale  of  prop- 
erty, but  showing  no  express  authority  to 
make  contract  of  sale)  ;  Burlington,  C.  R. 
*  N.  R.  Co.  V.  Sherwood,  62  Iowa,  309.  17 
N.  W.  664  (the  same)  ;  Gilbert  v.  Baxter, 
71  Iowa,  327,  32  N.  W.  364  (letter  by  owner 
of  property  to  real-estate  agent  stating, 
upon  inquiry,  what  he  would  sell  for) : 
Stewart  v.  Pickering,  73  Iowa,  652.  35  N. 
W.  690  (the  same);  Holmes  v.  Redhpad, 
104  Iowa.  399,  73  N.  W.  878  {evid.'nce 
showing  authority  in  son  to  negotiate  sale 
or  exchange  of  real  estate,  but  not  to  make 
binding  contract  of  sale)  ;  Balkcma  v. 
Searle,  116  Iowa,  374, 89  N.  W.  1087  (cor- 
respondence in  regard  to  sale  of  property, 
but  leaving  some  matters  indefinite,  doubt- 
less to  be  settled  by  owner  of  property); 
Brown  V.  Gilpin,  75  Kan.  773,  90  Pac.  267 
(correspondence  clearly  showing  a  want  of 
authoritv  to  make  contract  of  sale)  ;  Still- 
man  V.  Fitzgerald,  37  Minn.  186,  33  N.  W. 
664  (letter,  upon  inquiry  of  real-estat;" 
agents,  stating,  in  part,  terms  of  sale  and 
willingness  to  pay  commission) ;  Larson  v. 
CHara.  )i8  Minn.  71,  116  Am.  St.  Rep.  342. 
107  N.  W.  821  (correspondence  looking  to 
the  sale  of  land)  ;  Everman  v.  Herndnn,  71 
Mips.  823,  15  So.  135  (the  same);  Barton 
V.  New  England  Mortg.  Secur.  Co.  (Miss.) 
25  So.  362  (the  same);  Morris  v.  Ruddy. 
20  N.  J.  Eq.  236  (instructions  to  brokers, 
if  they  could  sell,  to  do  bo,  and  for  a  cer- 
tain price) ;  Cliamberlain  v.  Manning.  41 
N.  J.  Eq.  eSl,  7  Atl.  634  (parol  authoritv 
to  find  buyer)  ;  Milne  v.  Kleb,  44  N.  j. 
Eq.  378,  14  Atl.  646  (general  authority  to 
sell,  with  terms)  ;  Planer  v.  Equitable  Life 
Aasiir.  Soc.  (N.  J.  Ch.)  37  At].  668;  Scull 
V.  Brinton,  65  N.  J.  Eq.  489,  37  Atl.  740; 
Dickinson  v.  Updike  (N.  J.)  49  Atl.  712 
(putting  property  in  hands  of  broker  for: 
sale) ;  Stengel  v.  Sergeant  (N.  J.  Ch.)  68 
Ail.  1106  (correspondence  in  regard  to  the 
sale  of  certain  property)  ;  Roach  v.  Coe,  1 
E.  D.  Smith,  175  (letter  to  broker  showing 
that  owners  themselves  would  enter  into 
.agreement  with  prospective  purcha^ora) ; 
J7L.R.A.(N.S.) 


nion  pleas,  and  remanded  tlw  causa  to  tliat 
court  for  a  new  trial. 

Messrs.  Kline,  Tolles,  ft  Goff,  for  plain- 
tiff in  error: 

No  authority  was  conferred  upon  the 
agent  to  execute  the  contract  of  sale. 

Coleman  v.  Garrigues,  18  Barb.  60;  Glent- 
worth  V.  Luther,  21  Barb.  145;  Morris  v. 
Ruddy,  20  N.  J.  Eq.  236;  Keim  y.  Lindley 
(N.  J.  Ch.)  30  Atl.  1063;  Keim  v.  O'Reilly, 
64  N.  J.  Eq.  418,  34  Atl.  1073;  Duffy  v. 
Hobson,  40  Cal.  240,  6  Am.  Rep.  617  ;  Rut- 
enberg  v.  Main,  47  Cal.  213;  Campbell  v. 
Galloway,  148  Ind.  440,  47  N.  E.  818;  Furat 
V.  Tweed,  93  Iowa,  300,  61  N.  W.  857; 
liallou  V.  Berg\endscn,  9  N.  D.  285,  83  N. 

Rowland  v.  Hall,  121  App.  Div.  46»,  106  N. 
Y.  Supp.  55  (mere  employment  of  a  broker 
as  such)  ;  Ballou  v.  Bergvendsen,  9  N.  D. 
285,  83  N.  W.  10  (mere  listing  of  property 
with  brokers)  ;  Brandrup  v.  Britten,  11  N. 

D.  376,  92  N.  W.  453  (listing  contract 
granting  "sale"  of  certain  property  to  real- 
estate  brokers)  ;  Halsell  v.  Rtnfrow,  14 
Okla.  674,  78  Pac  118  (recognizing  general 
rule  that  the  mere  listing  of  property  with 
a  real-estate  broker  gives  him  no  otlier  au- 
thority than  to  find  a  purchaser)  ;  Fair- 
mount  Cab  Co.'a  Assigned  Estate,  9  Pa.  Co. 
Ct.  201  (the  same);  Fav  v.  Sullens,  15 
Okie.  171,  81  Pac.  426  (letter  stating  what 
owner  would  take  for  his  property)  ;  Gault 
Lumber  Co.  v.  Pylea  (Okla.)  92  Pac.  175 
( letter  written  to  broker  that  he  might  sell 
certain  property) ;  Fisher  Bowser,  41 
Tex.  222  (o&ifer  statement  to  the  effect  that 
authority  to  find  a  purchaser  or  negntiate 
a  aale  does  not  authorize  real-estate  broker 
to  execute  written  contract  of  sale)  ;  J.  B. 
Walking  Land  Mortg.  Cn.  v.  Campbell.  100 
Tex.  542,  101  S.  W.  1078  (corrcspon'Ience 
showing  only  in  geneial  terms  authority  to 
aell) ;  Simmons  v.  Kramer,  88  Va.  411, 
13  8.  E.  002  (letters  in  reply  to  inquiry 
stating  price,  terms,  and  commis<4i;in)  ; 
Kramer  v.  Blair,  88  Va.  456,  13  S.  E.  914 
( correspondence  showing  no  express  au- 
thority to  make  contract  of  sale)  ;  llalsey 
V.  Monteiro.  92  Va.  581.  24  S.  E.  258  (let- 
ter authorizing  real-estate  broker  to  "list" 
property  for  a  certain  time,  and  allowance 
of  commissiona  if  he  "placed  the  farm") ; 
Chapman  v.  Jewett,  2  Va.  Dee.  336,  24  S. 

E.  261  (authoritv  to  sell) :  Senlly  v.  Book, 
3  Waah.  182.  28  Pac.  556  (holding  that  an 
attorney  authorized  "to  sell"  land  is  merely 
empowered  to  find  a  purchaser,  the  court 
saying  that  the  fact  that  he  was  not  a 
real-estate  broker  made  no  difference  and 
conferred  no  greater  authoritv)  ;  Armstrong 
v.  Oakley,  23  Wash.  122,  62'Pac.  499  (let- 
ter to  agent,  that  if  he  oould  get  a  pur- 
chaser, owner  would  like  to  sell ) ;  Foss 
Invest.  Co.  T.  Ater  (Wash.)  95  Pac.  1017 
( mere  listing  of  propertv ) ;  Bosaeau  t. 
O'Brien,  4  Bias.  3»&,  Fed.*  Cas.  No.  1,667 
(answer  of  landowner  to  u  agent  Jkiking 

Digitized  by  LiOOg  IC 


1908. 


WEATHERHEAD  v.  EmXGER. 


218 


W.  10;  Bisndnip  t.  Britten,  11  N.  D.  376, 
92  N.  W.  453;  Halaey  t.  Monteiro.  92  Va. 
581,  24  8.  E.  258;  DonnaD  v.  Adams,  30 
Tex.  Qt.  App.  615,  71  S.  W.  580;  MeCul- 
longfa  T.  Hitchcodc.  71  Conn.  401,  42  At). 
81;  Cant«JUi  t.  McReavy,  1  Wash.  359,  25 
Fitc  471. 

Hie  principle  underlying  the  doctrine  of 
mtiflcfttion  by  acquiescenoe  or  aileoee  ia  one 
ot  eqnitable  estoppel. 

Mechem.  Agency,  §§  1S3, 155, 157;  1  Gark 
t  B.  Agency,  p.  335,  |  141;  Mobile  &  M.  R. 
Cb.  T.  Jay,  65  Ala.  113;  Zimpelman  Keat- 
fafc  72  Tex.  318,  12  8.  W.  177;  Smitb  v. 
Fletcher,  75  Minn.  180,  77  N.  W.  800;  Mc- 
Whinne  v.  Martin,  77  Wis.  182,  46  N.  W. 
118;  Iron  City  Nat.  Bank  T.  Fifth  Nat  Bank 
(Tex.  Civ.  App.)   47  8.  W.  533;  Hooaac 


Min.  &  Mill.  Co.  t.  Donat,  10  Colo.  529,  16 
P«e.  167. 

Measn.  W.  B.  Neff  and  W.  D.  HtiTiclie 
for  defendant  In  error. 

Sbanckt  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  substantial  question  in  the  ease  is. 
Did  tiie  evidence  tend  to  show  that  Wain 
had  authority  to  malu  a  contract  binding 
upon  Weatherhead  for  the  sale  of  the  lot? 
The  significant  fkct  of  which  all.  parties  to 
the  transaction  were  aware  was  that  'Wain 
was  a  real-estate  broker.  His  business  was 
to  find  intending  purchasers  and  bring  them 
to  those  who  had  real  estate  for  sale,  and 
who  had  employed  him  for  that  purpose.  It 
was  in  that  capacity  that  he  was  approached 


for  authority  to  sell  real  estate,  "I  will 
sell"  on  terms  specified)  ;  Hamer  v.  Sharp, 
L.  R.  10  Eq.  108  (request  to  procure 
a  purchaser)  ;  Prior  v.  Moore,  3  Times  L. 
R.  624  (instruction  to  real-estate  agent  to 
pnt  property  on  his  books  for  sale,  and 
lowest  price  acceptable ) ;  Chadbum  v. 
Uoore,  81  L.  J.  Ch.  N.  S.  674  (instruction 
to  procure  a  purchaser  and  to  negotiate  a 
sale) ;  Wilde  v.  Watson,  Ir.  L.  R.  1  Eq. 
402  (authority  for  limited  time,  to  procure 
offer) ;  Gilmour  v.  Simon,  15  Manitoba  L. 
Rep.  205  (general  conversation  in  resard  to 
the  sale  of  property);  Ryan  v.  Sing,  7 
Ont.  Rep.  266  (where  a  landowner  sent  a 
letter  to  a  real-estate  agent  asking  him  to 
see  a  certain  person,  and  to  tell  that  per- 
son that,  if  he  would  give  a  certain  price 
for  a  certain  piece  of  property,  the  land- 
owner would  send  the  deed  to  the  agent 
for  him,  the  agent's  further  duty  being  to 
receive  the  purchase  money,  and  to  write 
by  return  mail) . 

An  interesting  ease  on  this  subject  is 
Csrstens  t.  McReavy,  1  Wash.  359,  25  Pae. 
471,  where  the  trial  court  found  as  a  fact 
that  the  persons  who  executed  the  contract 
were  the  agents  of  the  owner  of  the  property 
"for  the  sale  of  such  property,  and  were 
then  and  there  dnly  authorized  and  em- 
powered by  the  owner  to  make  and  nego- 
tiate a  sale  of  such  property."  Although 
the  lanjfuage  to  he  interpreted  was  that  of 
the  trial  court,  instead  of  the  parties,  it 
was  held  by  the  supreme  court  that,  on 
those  facts,  the  agenbi  had  no  authori^  to 
execute  a  contract  of  sale;  the  court,  in 
its  opinion,  affirming  the  early  New  York 
cases,  notwithstanding  that  they  were  over- 
thrown by  Haydock  v.  Stow,  infra. 

In  Coleman  v.  Garrigues,  18  Barb.  60,  it 
was  held  that  a  broker  emidoyed  "to  clow 
a  barftain"  for  the  sale  of  real  estate  is  not 
authorized  to  sign  the  name  of  his  prin* 
ripal  to  a  contract  for  the  sale  of  property. 
But  see  Haydock  v.  Stow,  40  N.  Y.  363,  in- 
fra. 

In  Donnan  v.  Adams,  30  Tex.  Civ.  App. 
615,  71  8.  W.  580,  the  fact  that  the  owner 
of  a  tract  of  land  made  and  signed  a  writ- 
ten description  of  the  land,  with  a  price, 
17iat.A.(N.S.) 


and  handed  the  memorandum  to  the  agent, 
at  the  same  time  requesting  him  to  sell  the 
land  and  at  that  price,  and  stating  that  he 
hoped  he  could  make  a  sale  of  it,  was  held 
insufficient  to  show  authority  in  the  agent 
to  bind  the  owner  by  executing  a  written 
contract  of  sale. 

In  Furst  v.  Tweed,  93  Iowa,  300,  61  N. 
W.  857,  it  was  held  that  a  letter  by  an 
owner  of  property  to  a  real-estate  apent. 
naming  a  price  per  act-e,  and  stating  that 
a  sale  on  almost  any  terms  to  suit  the 
buyers  would  be  satisfactory,  if  a  certain 
amount  was  paid  in  cash,  and  asking  a  cer- 
tain per  cent  on  deferred  payments,  did  not 
give  the  real-estate  agent  authority  to  make 
a  contract  of  sale,  but  only  to  receive  of- 
fers and  submit  them  to  the  owner;  al- 
though the  letter  also  contained  a  clause 
to  the  effect  that,  if  the  agent  succeeded  in 
selling,  a  per  cent  as  commission  was  forth- 
coming. 

In  Riley  T.  Grant,  16  S.  D.  553,  94  N.  W. 
427,  where  one  wrote  a  landowner  asking 
him  the  price  of  land,  and  stating  that  it 
was  a  good  time  to  sell  it;  and  the  owner  re- 
plied, stating  the  price,  and  that  a  third 
party  claimed  he  could  sell  it  the  previous 
fall,  but  had  not  sold  it,  and,  if  the  one 
addressed  could  sell  it  or  rent  it,  the  owner 
would  do  what  would  be  right  for  him, — 
it  was  held  that  such  correspondence  did 
not  give  the  one  addressed  authority  to  bind 
the  owner  by  a  contract  of  sale. 

To  the  same  effect  are  Jenkins  Locke, 
ft  App.  D.  C.  485;  Sylliaasen  v.  Hanson 
(Wash.)  94  Pac.  187,  where  an  owner  of 
property  gave  a  real-estate  agent  the  ex- 
clusive right  to  sell  for  a  certain  price 
until  revoked. 

In  Campbell  v.  Oalloway,  148  Ind.  440, 
47  N.  K.  818,  an  unauthorized  letter  by  a 
clerk  of  the  owner  of  a  lease,  to  a  real- 
estate  agent,  stating  that  the  owner  of  the 
lease  had  paid  a  specified  amount  for  the 
lease  and  would  not  sell  for  less  than 
another  specified  amount,  and  that  all  over 
that,  amount  the  agent  could  have,  was 
held,  even  if  authorized,  only  to  empower 
the  agent  to  find  a  purchaser,  and  not  to 
sell  the  lease. 

Digitized  by 


i 


S14 


OHIO  SUPREME  CX)URT. 


Mam, 


Weatherliead,  and  that  the  oonTenaticnu 
between  them  were  carried  on.  The  subject 
of  executing  a  cttntract  of  sale  on  the  owner's 
behalf,  with  one  who  might  desire  to  beeome 
a  pundiaser,  was  not  oon^dered  or  mentioned 
in  any  of  the  oonvmattons.  The  oonTcns- 
tions  were  such,  onlj,  as  would  naturally  oc< 
cur  between  an  owner  of  property  desirous 
of  selling  it  and  a  broker  engaged  in  the  bus- 
iness irf  finding  purohasers.  U  it  ahonld  be 
conceded  that,  hy  custom,  a  real-estate  brok- 
er might,  mthout  special  and  express  au- 
thority, execute  a  contract  of  this  charac- 
ter, binding  npm  the  owner  who  placed  his 
land  in  hia  hands  for  sale,  the  attempt  to 


show  that  such  a  custom  existed  fuled  ut- 
terly in  the  present  case.  It  is  in  aewrd- 
aaoe  with  common  understanding  that  one 
soliciting  the  services  of  a  real-estate  broker, 
when  nothing  more  appears,  reserves  to  him- 
sdf  the  power  to  conclude  tiie  sale.  A 
refttenoe  to  the  cases  cited  in  the  reporter's 
abetraiA  of  the  Iniefa  will  ahow  tiiat  Vbe 
oases  are  general^  in  accordance  with  this 
view.  It  ia  to  be  observed  that  the  queetioii 
is  not  affected  at  all  by  any  of  the  eases 
which  determine  the  rij^t  of  the  broker  to 
compensation.  That  obligation  Weatherhead 
has  conceded  In  the  present  caae,  and  he  has 
dteehaiged  it.    While  some  support  to  the 


In  Vallentine  v.  Carter  (Wash.)  94  Pac 
1)32,  certain  real-eatate  brokere  had  simply 
the  management  of  property,  as  collection 
of  rents  and  payment  of  taxes,  etc,  and, 
although  thpy  had  sent  an  off^  of  purchase 
to  their  principal,  it  was  held  that  they 
had  not  even  power  to  offer  the  property  lor 
sale,  much  leM  to  make  a  contract  of  sale. 

In  Sullivant  v.  Jafaren,  71  Kan.  127,  79 
Pac.  1071,  after  some  correspondence  be- 
tween a  nonresident  owner  of  land  and  a 
local  real-estate  broker,  the  former  con- 
sented to  certain  terms  entered  into  orally 
by  the  broker  and  the  jHrospective  pnrebaser, 
and  thereupon  sent  the  deed.  A  few  days 
thereafter  the  broker  and  the  purchaBer 
entered  into  a  contract  of  sale  different  in 
terms  from  those  authorized  by  the  owner. 
Concerninjjr  the  above  action,  the  court  said: 
''This  correspondence  between  Weyant  and 
Songer  did  not  authorize  Bonger  to  make 
any  written  contract  whatever  for  the  sale 
of  VVeyant's  land;  indeed,  it  is  evident  that 
no  written  contract  was  contemplated,  or 
was  in  any  way  necessary.  The  deed  for- 
warded by  Weyant  was  all  the  contract 
necessary  on  his  part,  and  the  acceptance 
af  the  same  and  the  payment  of  the  money 
was  all  that  was  to  be  done  on  Jahren's 
part.  Even  if  the  written  contract  had 
been  necessary,  and  had  been  authorized  by 
Weyant,  tliere  was  an  utter  want  ot  author- 
ity to  embo^  in  the  same  the  provision 
above  copied." 

In  Foss  Invest.  Co.  v.  Ater  (Wash.)  96 
Pac.  1017.  it  was  held  that  a  real-estate 
:i(>ent  with  whom  property  has  been  listed 
for  sale  cannot  delegate  authority  to  sub- 
agents  to  make  a  contract  of  sale  which 
will  hind  the  principal. 

This  question  has  arisen  frequently  in  ac- 
tions brought  by  real-estate  brokers  for  their 
commissions,  and  these  cases  also,  either  by 
directly  so  holding,  or  by  recognition  only, 
add  their  weight  of  authority  to  those  al- 
ready cited  as  supporting  the  above  stated 
general  principle.  Among  these  cases  are: 
Dotflon  V.  Milliken,  27  App.  T>.  0.  500;  Mc- 
Farland  v.  Lillard,  2  Ind.  App.  ISO,  SO  Am. 
St.  Rep.  234,  28  N.  E.  229;  Greene  v.  Hol- 
lingshead,  40  III.  App.  105 ;  Helling  v.  Dar- 
by, 71  Ksn.  107,  79  Pac  1073;  Glentworth 
V.  Luther,  21  Barb.  145;  Ward  t.  McQueen, 
13  K.  D.  153.  100  N.  W.  253;  York  t.  Ifash, 
17  L.R.A.(N.8.) 


42  Or.  821,  71  Pac  50;  Harris  Bros. 
Reynolds  {N.  D.)  114  N.  W.  369. 

However,  it  has  been  held  or  recognised  in 
a  few  cases  that  the  general  authority  of  a 
real-estate  broker  "to  seU"  inelndes  the  au- 
thority to  make  a  oontraet  of  sale;  but  it 
will  be  noticed  that  in  the  greater  number 
of  the  following  cases,  aside  mnn  the  use  of 
such  expressions  as  "to  sell,"  "for  sale,"  etc., 
it  clearly  appeared  in  the  contract  that  the 
owner  of  the  property  intended  that  the 
broker  should  have  the  power  to  make  a 
binding  contract  of  sale 

Thus,  in  Johnson  t.  Dodge,  17  HI.  433,  it 
was  said  that  authority  from  mi  owner  of 
land  to  a  general  land  agent  to  sell  the  land 
in  question  included  the  necessary  and  usual 
means  to  make  a  binding  contract  in  the 
name  of  the  principal.  To  the  same  effect  is 
Vanada  v.  Hopkins,  1  J.  J.  Marsh.  285,  19 
Am.  Dec.  02. 

This  was  also  recognized  in  Smith  v.  Tate, 
82  Va.  6S7,  where  an  action  was  brought 
an  agent  for  damages,  instead  of  commis- 
sions agreed  on  in  event  he  made  a  sale  of 
the  land,  the  inability  to  complete  the  sale 
being  allwed  to  have  been  due  to  the  fault 
of  the  landowner. 

This  case  follows  Yerby  v.  Origsby,  9 
Leigh,  387,  where  it  was  held  that  a  broker 
who  had  been  made  an  agent  to  sell  cer- 
tain property  had  authority  to  maice  a  bind- 
ing contract  of  sale. 

In  Haydodc  v.  Btow,  40  N.  T.  SS8,  a  writ- 
ten instrument  subscribed  by  the  owner  of 
land  authorizing  a  firm  of  real-estate  brok- 
ers, as  agents,  to  sell  the  land  upon  cer- 
tain terms  specifically  stated,  was  held  to 
empower  them  to  make  a  contract  of  sale. 

In  Minor  v.  Willoughby,  3  Minn.  225.  Gil. 
164,  a  letter  directing  an  agent  to  sell  land, 
although  insufHcient  to  authorize  its  con- 
veyance  by  the  agent  because  of  the  lack  of 
a  seal,  was  held  sufficient  to  authorize  him 
to  make  a  binding  contract  of  sale. 

So,  in  Jackson  v.  Badger,  35  Minn.  62, 
26  S.  W.  908,  it  was  held  that,  although  the 
authority  conferred  by  an  owner  of  land  up- 
on real-estate  agents  to  sell  the  land  vras  in- 
sufficient to  empower  them  to  convey,  it 
authorized  them,  as  his  agente,  to  make  an 
executory  contract  to  sell  upon  the  terms 
therein  stated. 

In  Pringle  t.  Spaulding,  63  Barb.  17,  the 
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^posit«  view  may  be  derived  from  two  of 
the  cases  cited  in  the  brief  of  the  defendant 
in  error,  they  must  be  regarded  as  in  con- 
flict not  only  with  the  current  of  authority 
upon  the  subject,  but  'with  the  oomraon  un- 
derfltanding  of  business  men.  There  was, 
therefore,  no  original  authority  in  Wain  to 
execute  the  contract. 

But  it  ia  said  that,  if  there  was  not  origi- 
nal authority  given  to  Wain  to  execute  the 
contract,  the  contract  was  Bubaequently  rati- 
fied by  Weatherhead.  The  caae  presents  no 
element  of  ratification.  The  money  delivered 
to  Wain  on  account  of  the  proposed  purchase 
was  not  neeepted  by  Weatherhead,  if*  indeed, 

eonrt,  perceiving  m  similarity  between  the 
duties  of  a  real^estate  broker  and  an  auc- 
tioneer, held  that  the  authority  given  the 
former  "to  seli"  authorized  him  to  ugn  a 
contract  of  sale  and  bind  his  principal.  It 
would  appear,  however,  from  the  evidence 
in  this  case,  titat  the  agent  had  express  au- 
thority to  do  so. 

To  the  same  effect  is  Rutenberg  v.  Main, 
47  Cal.  213,  where,  as  the  court  said,  it 
clearly  appeared  that  the  agent  with  whom 
the  property  had  been  left  in  custody  was 
intended  to  be  clothed  with  power  to  do  all 
the  law  requires  to  make  the  sale  binding  on 
his  principal. 

So,  in  Rosenbaum  v.  Belson  2  Ch. 

267,  the  court,  drawing  a  distinction  be- 
tween authority  "to  sell"  and  au^ority  to 
find  a  purchaser,  held  that  authority  of  a 
real-estate  agent  Co  do  the  former  was  suffi- 
cient to  authorize  the  agent  to  make  a  bind- 
ing contract  of  sale. 

In  Weaver  v,  Snively,  73  Neb.  35,  102  N. 
W.  77,  a  letter  written  to  one  who  had  so- 
licited the  agency  for  the  sale  of  certain  real 
ntate,  to  the  effect  that  he  still  owned  such 
property  and  would  sell  for  a  certain  price 
on  speafied  terms,  was  held  sufiicient  to  au- 
thorise such  person  to  make  a  contract  of 
sale  according  to  the  terms  therein  stated. 

In  Smith  t.  Allen,  86  Mo.  178,  where, 
among  othar  things,  an  owner  of  real  estate 
wrote  to  a  broker  that  he  would  leave  the  sale 
of  certain  lots  pretty  much  with  him,  and 
that,  if  anyone  was  willing  to  pay  a  certain 
price  on  given  terms,  he  thought  he  would 
be  witting  to  have  the  broker  make  out  a 
deed,  which  the  former  would  then  perfect, 
it  was  held  that  such  a  letter  authorized  the 
agrat  to  make  a  contract  for  the  present 
sale  of  the  lots. 

In  Colvin  v.  Blanchard  (Tex.)  106  S.  W. 
323,  a  letter  to  real-estate  brokers  to  the 
effect  that  the  owner  of  certain  property 
would  sell  for  a  certain  price  and  pay  a 
stipulated  amount  as  commissions  for  mak- 
ing a  sale,  coupled  with  the  fact  that  the 
agent  had  previously  been  authorized  to  sell 
the  property,  was  held  sufficient  to  authorize 
the  latter  to  make  a  contract  of  sale. 

So,  in  Keim  v.  Lindley  (N.  J.  Ch.)  30  Atl. 
1063,  the  chancellor,  although  recognizing 
17  LJUA.(M.S.). 


he  was  informed  of  the  fact  that  it  had  been 
paid  to  Wain.  Weatherhead  did  nothing  but 
retain  the  copy  of  the  contract  tendered  to 
him  for  brief  and  reasonable  consideration, 
and  thtsa  exercised  his  right  to  decline  to 
execute  it.  The  position  of  Etttnger  was  in 
no  way  changed  in  consequence  of  anything 
that  was  done  or  omitted  by  Weatherhead. 

Judgment  of  the  Circuit  Court  reversed, 
and  that  of  tha  Comrncm  Pleas  affirmed. 

Price,  Orew,  Snmmen,  Spear,  and 
DavlB,  JJ^  omcnr. 


the  general  rule  that  the  employment  of  an 
ordinary  real-estate  agent  for  the  sale  of 
land  does  not  empower  him  to  make  a  bind- 
ing contract  of  sale,  held  that  in  this  case 
the  agent  was  not  of  that  nature,  but  that, 
by  the  conduct  of  the  owner  of  the  property, 
and  by  past  dealings,  it  clearly  appeared 
that  the  agent  was  so  authorized.  This, 
however,  was  overruled  in  Keim  v.  O'Reilly, 
64  N.  J.  Eq.  418,  34  Atl.  1078,  where  the 
court  said  that,  in  its  jadgment,  no  manner 
of  proof  was  inconsistent  with  the  authority 
coirferred  upon  the  agent  having  been  the 
restricted  authority  of  the  ordinary  real- 
estate  agent. 

In  Winch  V.  Edmunds,  34  Colo.  359,  83 
Pac.  632,  it  appeared  by  numerous  letters 
that  the  landowner  had  commended  the  agent 
for  the  manner  in  which  he  was  hanging 
his  business,  urged  him  to  sell  all  his  prop- 
erty at  that  place,  and  authorized  him  to  act 
as  he  thought  best.  The  owner  was  a  non- 
resident, and  the  agent  had  acted  in  various 
transactions  similar  to  the  one  in  contro- 
versy, all  of  which  had  been  ratified  and 
conflrmed  by  such  owner.  The  vendee  en- 
tered into  possession  of  the  property,  and 
made  valuable  improvements  thereon,  and 
the  part  payment  which  he  made  on  account 
of  the  purchase  had  not  been  returned.  It 
was  held  that  the  agent  was  more  than  a 
real-estate  agent;  that  he  had  authority  to 
make  a  binding  contract  of  sale. 

In  Jasper  v.  Wilson  (N,  M.)  94  Pac.  661, 
where  the  owner  of  certain  real  estate,  who 
was  a  resident  of  a  foreign  country,  placed 
the  property  in  the  hands  of  a  local  broker 
for  sale,  authorizing  him  to  do  the  best  he 
could  for  her,  and,  if  he  sold  the  property, 
to  apply  the  proceeds  on  a  specified  debt  and 
fix  up  all  matters  as  he  thought  best,  it  was 
held  that  the  broker's  authority  was  not 
limited  to  finding  a  purchaser,  but  extend- 
ed to  the  making  of  a  contract  of  sale. 

To  the  same  effect  is  D^^nger  v.  Martin 
(Wash.)  92  Pac.  674,  where  an  owner  of 
real  estato  instructed  a  real-estate  agent 
with  whom  she  had  listed  the  property  "to 
sell  quick,  take  the  money,  and  close  the 
deal." 

Also  Litttefleld  t.  Dawson,  47  Wash.  644, 
02  Pac  428,  when  a  written  contract  giving 
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kn  agent  exclusive  authority  to  sell  land, 
and  agreeing  to  convey  to  the  parties  desig- 
nated, was  held  to  empower  the  agent  to 
make  a  binding  contract  of  sale. 

In  J.  B.  Watkina  Land  Mortg.  Co. 
Campbell  (Tex.  Civ.  App.)  08  S.  W.  227, 
where  a  landowner  in  general  terms  an- 
thorized  real-estate  agents  to  make  a  sale  of 
certain  land,  it  was  held  that  it  might  be 
shown  that,  in  accordance  with  the  custom 
of  real-estate  agents  in  that  locality,  t)iey 
were  authorized  to  make  a  contract  of  sale. 
This  case  was  reversed  by  the  supreme 
court  in  100  Tex.  642,  101  S.  W.  1078, 
where  it  was  held  that,  from  the  correspond- 
ence between'the  landowner  and  the  agents, 
it  clearly  appeared  that  the  latter  did  not  un- 
derstand that  they  had  authonty  to  make  a 
binding  contract  of  sale. 

In  Hopwood  V.  Corbin,  63  Iowa,  218,  18  N. 
W.  911,  where  an  owner  of  land  wrote  to  a 
ftntt  of  land  agents  ,that,  if  they  could  effect 
any  sales,  he  would  be  glad  of  it;  and  as- 
sured them  that,  if  they  found  purehasers 
at  the  piicea  namedj  before  the  land  was 
otiiervise  disposed  of,  their  customers  should 
have  it, — the  court  said :  "It  may  be  that  the 
language  ia  capable  of  the  construction 
elabned  for  it  by  the  defendant,  viz.,  that  it 
only  empowered  the  agents  to  submit  the 
offer  of  the  plaintiff  to  him,  and  that  he 
reserved  the  right  to  accept  or  reject  the 
offer;  but  it  is  certainly  open  to  the  con- 
struction put  upon  it  by  the  other  parties, 
and  the  true  rule  of  construction  undoubt- 
edly is  that,  when  the  language  of  a  writ- 
ing is  ambiguous,  it  shall  be  taken  most 
strongly  against  the  contractor;  and  espe- 
cially is  this  true  when  a  construction  of 
which  it  is  fairly  susceptible  has  been  placed 
upon  it,  and  third  parties  have  been  induced 
to  act  in  the  belief  that  that  construction 
ia  the  correct  one." 

Although  a  real-estate  broker  is  anan- 
thorized  to  enter  into  a  contract  of  sale  of 
property  without  authority,  yet,  if  the  prin- 
cipal, either  expressly  or  by  conduct,  rati- 
fles  such  contract,  it  would  almost  naturally 
follow  that  it  might  be  enforced  against  the 
owner.  Hoyt  t.  Tuxbury,  70  HI.  331; 
Roberts  v.  Hilton  Land  Go.  45  Wash.  464, 
88  Fao.  946;  Service  v.  Doming  Invest.  Co. 
20  Wash.  6S8,  60  Pae.  837. 

As  to  power  of  l^alature  to  prohibit 
offering  of  another's  real  estate  for  sale 
without  written  authority,  see  case  note  to 
Frank  L.  Fisher  Co.  v.  Woods,  12  LJI.A. 
(K.8.)  707;  necessity  that  agent's  authori- 
ty to  purchase  or  sell  real  property  be  in 
writing  to  enable  him  to  recover  compensa- 
tion for  his  services,  see  case  note  to  Fried- 
man V.  Suttle,  0  L.R.A.(N.S.)  933;  effect 
upon  ri^t  of  real-estate  broker  to  commis- 
uon,  of  fact  that  owner  sells  to  broker's 
customer  at  a  reduced  price,  see  ease  note 
to  Ball  Dolan,  15  LJl.A.(ir.B.)  27S. 
17  L.RJ^.(N.S.) 


ilijINois  supbehi;  court. 

JASIES  H.  QUINLAN  et  al.,  Plffs.  in  Err.. 
ELIZABETH  WICKMAN  et  al. 

(233  HI.  39.  84  K.  E.  38.) 

Perpetntty  —  bequest  measnred  by  time. 

1.  A  bequest  in  trust  for  the  benefit  of 
testotor's  daugfator  during  life,  and  to  dis- 
tribute the  remainder  among  her  children 
when  the  youngest  reaches  the  age  of  thirty 
years,  violates  the  rule  against  perpetuities 
where  there  is  a  possibility  of  the  distribu- 
tion being  delayed  more  than  twenty-one 
years  after  the  death  of  the  daughter. 
Same  —  validity  of  life  estate. 

2.  A  bequest  of  a  life  estate  for  the  bene- 
fit of  a  testator's  daughter,  with  remainder 
to  her  children,  under  conditions  rendering 
the  remainder  void  under  the  role  againit 
perpetuities,  may  be  upheld. 

Same  —  alternative  bequest. 

3.  A  bequest  to  take  effect  in  the  alter- 
native at  the  death  of  the  first  taken  with- 
without  children,  which  is  lawful,  or 
at  the  death  of  all  her  children  with- 
out reaching  the  age  of  thirty  years,  which 
is  void  as  a  perpetuity,  will  take  effect  or 
not,  according  to  the  event,  so  that  it  will 
take  effect  in  case  of  the  death  of  the  life 
tenant  without  children,  but  not  otherwise. 

(February  20,  1908.) 

ERROR  to  the  Circuit  Court  for  .Cook 
County  to  review  a  decree  dismissing  a 
bill  filed  to  partition  certain  real  estate. 
Aflbmed. 

Statement  1^  Dunn,  J.: 

James  H.  Quinlan  and  Mary  Quinlan,  his 
wife,  filed  their  bill  in  the  circuit  court  of 
Cook  county  against  Elizabeth  Wickman, 
Raymond  Wickman,  Charles  Quinlan, ^Hen- 
rietta Quinlan,  and  Michael  Burke,  and 
against  Nellie  M.  Burke,  individually  and  aa 
executrix  and  trustee  under  the  last  will 
and  testament  of  Ellen  Quinlan,  deceased, 
in  which  they  alleged  that,  on  November  19, 
1899,  Ellen  Quinlan  died,  leaving  James  H. 
Quinlan,  Charles  Quinlan,  Nellie  M.  Burke, 
and  Elizabeth  Wickman,  her  four  children 
and  only  heirs  at  law.  At  the  time  of  her 
death  she  was  seised  of  certain  real  estate 
in  Chicago,  and  left  a  will,  the  materia) 
parts  of  which  are  as  follows: 

"I  give,  devise,  and  bequeath  to  my  daugh- 
ter Nellie  M.  Burke  all  my  estate,  real,  per- 
sonal and  mixed,  for  the  uses  and  trusts 
and  for  the  purposes  hereinafter  set  forth, 
to  wit: 

"(A)  In  trust  to  take  possession  of,  maa- 

Note.  —  As  to  the  effect  upon  the  preced- 
ing estate  of  the  invalidity  of  a  remainder 
limited  thereon,  for  remoteness,  see  ease 
note  to  Re  Kount^  8  LJt.A.(N.S.)  639. 
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ftga,  uid  control  the  same.  Invest  and  rein- 
TMt  any  surplus  trust  money  in  her  hands 
in  good  real  estate  securities;  to  collect  the 
rents  from  mj  real  estate  and  pay  out  such 
■nms  as  may  be  needed  for  taxes,  insurance, 
or  repairs,  and,  at  her  discretion,  to  sell  any 
portiMi  of  my  estate,  and  execute  and  deliver 
to  the  pureluMer  a  good  and  suffident  deed 
therefor,  but  the  purchaser  thereof  shall  not 
be  required  to  see  to  tiie  application  of  the 
purchase  money.  In  case  the  improvements 
OK  my  real  estate  are  destroyed,  wholly  or 
in  pui,  by  fire  or  otherwise,  I  hereby  au- 
thwize  my  said  trustee  to  restore  the  same, 
and,  if  needed,  to  borrow  money  for  tint 
purpose  and  secure  pi^rment  of  the  same  by 
the  real  estate  affected. 

"(fi)  In  trust  when  my  real  estate,  or 
ai^  pu^  thereof,  is  sold  by  my  said  trustea 
pursuant  to  the  powers  hereby  vested  in  her, 
to  pay  my  son  CharleB  Quinlan,  out'  of  the 
proceeds  of  said  sale,  the  sum  of  four  Uiou- 
sand  dollars  ($4,000). 

"(C)  In  trust  out  of  any  trust  money  in 
her  hands  to  pay  to  my  daughter  EKzabeth 
Widunan  any  sum  that  the  said  Eliatbeth 
Wiekman  may  desire  and  my  said  trustee 
deem  proper.  It  is  my  primary  purpose  by 
this  will  to  provide  for  the  welfare  and  hap- 
piness of  my  said  daughter  Elizabeth  Wick- 
man  and  her  children,  and  I  desire  my  said 
trustee  to  provide  for  her  and  them  in  a  lib- 
eral manner,  and  make  sale  of  my  real  es- 
tate and  convert  into  money  my  personal  es- 
tate whenever  it  is  needful  for  that  object. 
In  ease  of  the  death  of  my  said  daughter 
Blizabeth  Wiekman  in  my  lifetime  or  after- 
wards, then  I  desire  my  said  trustee  out  of 
my  estate  to  provide  for  the  welfare  and 
happiness  of  any  child  or  children  of  the 
said  Elizabeth  Wiekman  that  may  survive 
her,  tn  a  liberal  manner,  and  if  there  be  but 
on*  of  such  children,  to  pay  such  child,  on 
arriving  at  the  age  of  thirty  years,  all  trust 
moneys  then  in  the  hands  of  my  said  trustee, 
to  be  the  absolute  property  of  suoh  child. 
If  there  be  more  than  one  of  such  children, 
my  said  tmstes  mi^  expend  such  sums  for 
tiieir  wdfare  as  she  may  deem  expedient 
ontil  the  youngest  child  shall  arrive  at  the 
age  of  thirty  yearsj  which  time  all  trust 
moneys  then  in  the  hands  of  my  said  trustee 
shall  be  divided  among  all  of  such  children, 
•hare  and  share  alike. 

"(D)  In  trust  my  said  daughter  Elizabeth 
Wiekman  should  die  without  leaving  any 
children,  or  in  case  the  surviving  child  of 
ray  said  daughter  Elizabeth  Wiekman,  or  all 
of  such  children,  if  more  than  one,  die  be- 
fore arriving  at  the  age  of  thirty  years,  then 
I  give,  devise,  and  bequeath  all  my  trust 
estate  to  my  said  daughter  Nellie  M.  Burke, 

or  to  her  heirs  in  case  of  her  death,  as  her 

I7J1K^(N.S.) 


or  their  absolute  property  and  estate,  dis- 
charged of  all  manner  of  trusts  whatsoever." 

The  bill  further  alleged  that  Elizabeth 
Wiekman,  at  the  time  of  the  death  of  her 
mother,  was  a  married  woman  between 
thirty  and  thirty-five  years  of  age;  that  she 
is  now  an  unmarried  woman,  and  has  (me 
child,  Baymond  Widcman,  a  minor  under  the 
age  of  twenty-one  years;  that  the  will  of 
Ellen  Quinlan,  in  so  far  as  it  seeks  to  convey 
to  Nellie  M.  Burke  the  property  in  trust,  is 
void  in  law,  and  that  the  will.  In  the  attonpt 
to  dispose  of  the  property  in  trust,  is  vio- 
lative of  the  law  against  perpetuities,  and 
ineffectual  as  a  devise  or  bequest  of  said 
property  to  Nellie  M.  Burke  in  trust;  that, 
upon  the  death  of  Ellen  Quinlan,  her  four 
children  became  seised  in  fee,  as  tenants  in 
CMnmon,  of  the  real  estate  in  question,  each 
being  entitled  to  an  undivided  one  fourth 
thereof.  The  prayer  of  the  bill  is  for  a  par- 
tition of  the  premises  and  for  an  accounting 
of  the  rents  and  profits  and  for  the  appoint- 
ment of  a  receiver.  An  answer  was  filed, 
admitting  the  all^ations  of  the  bill,  but 
claiming  that  the  will  was  a  valid  testamen- 
tary disposition  of  the  testatrix's  property. 
Upon  a  hearing  the  court  held  that  the  will 
did  not  violate  the  rule  against  perpetuities 
or  create  an  illegal  trust,  and  dismissed  the 
hill  for  want  of  equity.  To  reverse  the  de- 
cree, a  writ  of  error  has  been  sued  out  of 
this  court. 

Mr.  F.  O.  Stnudcmeyer  for  plaintiffs  in 

error. 

Messrs.  Vail  A  Pain  fust  defendants  in 

error. 

Dunn,  J.,  delivei%d  the  opinion  of  t^e 

court: 

The  rule  against  perpetuities  is  thus 
stated:  "No  interest  subject  to  a  condition 
precedent  is  good  unless  the  condition  must 
be  fulfilled,  if  at  all,  within  twenty-one  years 
after  some  life  in  being  at  the  creation  of 
the  interest."  "No  interest  is  good  ujiless 
it  must  vest,  if  at  all,  not  later  than  twenty- 
one  years  after  some  life  in  being  at  the 
creation  of  tiie  interest."  Gray,  Rule 
against  Perpetuities,  %  201;  Owsley  v.  Har- 
rison, 190  III.  235,  60  N.  E.  89;  Lawrence  v. 
Smith,  163  111.  149,  45  N,  E.  259;  Howe  v. 
Hodge,  152  III.  252,  38  N.  E.  1083.  If  pro- 
visions of  a  testamentary  character  are  such 
that,  under  them,  a  violation  of  the  rule 
against  perpetuities  may  possibly  happen, 
then  the  devise  of  interest  dependent  upon 
such  provisions  is  void.  Eldred  v.  Meek,  183 
111.  26,  75  Am.  St.  Rep.  86,  55  N.  E.  536, 
and  cases  cited,  supra. 

The  will  in  this  case  directs  the  payment 
by  the  trustee  of  all  trust  moneys  in  her 
hands  to  the  child  of  Elizabeth  Wiekman 
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that  may  survive  her,  on  such  child  arriving 
at  the  age  of  thirty  years.  If  there  is  more 
than  one  such  surviving  child,  then  the  trus- 
tee is  to  divide  the  money  equally  among 
them  on  the  youngest  arriving  at  that  age. 
Under  the  Bettied  rules  of  eonstniction  the 
children  of  Elizabeth  Wiekman  living  when 
the  estate  is  to  be  divided,  even  those  born, 
after  the  death  of  the  testatrix,  if  any>  are 
included  among  those  to  whom  payment  is 
directed  to  be  made.  Their  interest  be- 
comes vested  only  at  the  time  of  distribu- 
tioD.  Schuknecht  v.  Schultz,  212  111.  43,  72 
N.  £.  87;  Eldred  v.  Meek,  supra;  Scofleld  v. 
Oleott,  120  III.  362,  11  N.  E.  351;  Hand- 
berry  T.  Doolittle,  38  III.  202;  Pitzel  v. 
Schneider,  216  111.  87,  74  N.  E.  779.  The 
interest  of  the  children  of  Elizabeth  Wick- 
man,  under  the  will,  therefore,  does  not  neces- 
sarily fully  vest  within  a  life  in  being  at 
the  death  of  Ellen  Quinlan,  the  testatrix, 
and  twenty-one  years.  It  fa  possible  that 
Blixabeth  Wiekman  may  marry  and  die  leav- 
ing a  child  who  would  not  reach  the  age  of 
thirty  years  within  the  time  required  by  the 
rule.  The  direction  for  payment  to  the  chil- 
dren of  Elizabeth  Wiekman  is  therefore  void. 
But  the  invalidity  of  the  limitati<m  to  the 
grandchildren  of  the  testatrix  does  not  nec- 
essarily invalidate  the  bequest  to  the  daugh- 
ter. "If  future  interests  created  by  any  in- 
strument are  avoided  by  the  rule  against 
perpetuities,  the  prior  interests  beoome  what 
they  would  have  been  had  th<>  limitati<m  of 
the  future  estates  been  omitted  from  the  in- 
strument." Gray,  Rule  against  Perpetuities, 
S  247.  "When  a  subsequent  condition  or 
limitation  over  is  void,  by  reason  of  its  be- 
ing impossible,  repugnant,  or  contrary  to 
law,  the  estate  becomes  vested  in  the  first 
taker,  discharged  of  the  condition  or  limita- 
tion over,  according  to  the  terms  in  which  it 
was  granted  or  devised.  If  for  life,  it  then 
takes  effect  as  a  life  estate;  if  in  fee,  then  as 
a  fee  simple  absolute."  Howe  v.  Hodge, 
supra;  Nevitt  v.  Woodbum,  190  111.  283,  60 
N.  E.  600;  Chapman  v.  Cheney,  191  111.  674, 
61  N.  E.  363;  Church  in  Brattle  Square  v. 
Grant,  3  Gray,  142,  63  Am.  Dec.  726.  Where 
effect  cannot  be  given  to  all  the  provisions 
of  a  will,  those  parts  may  be  sustained 
which  conform  to  the  rules  of  law,  if  no  vio- 
lence is  thereby  done  to  the  general  inten- 
tion of  the  testator.  Lawrence  v.  Smith 
and  Eldred  v.  Meok,  8iipr«. 

The  testatrix  in  her  will  expressly  stated 
that  it  was  her  primary  purpose  to  provide 
for  the  welfare  of  her  daughter  and  the  lat- 
ter's  children.  Having  four  children. — two 
sons  and  two  daughters, — she  provided  for  a 
legacy  of  $4,000  to  one  of  the  sons,  and  then 
disposed  of  all  the  rest  of  the  property  for 
the  benefit  of  one  of  the  daughters  and  her 
children.  This  daughter  was  married, 
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though  after  her  mother's  death  she  ob- 
tained a  divorce  from  her  husband.  She 
had  one  child,  a  boy  sixteen  years  old,  at 
the  time  of  the  testatrix's  death.  Under  the 
eircumstances  the  testatrix  thought  beat  for 
tee  welfare  of  the  daughter  and  her  childrM 
to  create  a  trust  for  their  benefit,  which 
was  done  by  placing  all  the  property  in  the 
control  of  the  other  daughter  as  trustee, 
subject  to  the  provisions  of  the  will.  The 
provision  for  the  benefit  of  Mrs.  Wiekman 
during  her  life  violates  no  nile  of  law,  but 
accomplishes  precisely  the  result  desired  by 
the  testatrix.  The  provision  for  the  grand- 
children is  too  remote,  and  cannot  be  given 
effect.  They  take  nothing  as  heirs.  They 
cannot  take  under  the  will.  The  testatrix 
has  failed  to  give  effect  in  her  will  to  her  in- 
tentions for  their  benefit,  but  the  disposition 
of  her  property  in  favor  of  Mrs.  Wiekman  ia 
valid. 

The  final  limitation  to  Nellie  M.  Bnrke, 
contained  in  clause  D  of  the  paragraph  of 
the  will  under  consideration,  depends  uptm 
one  of  two  contingencies.  Oim  is  tiie  death 
ui  Elizabeth  Wiekman  without  leaving  any 
children;  the  other,  the  death  of  the  last 
surviving  child  of  Elisabeth  Wiekman  before 
any  of  her  children  have  attained  the  age  of 
thirty  years.  The  first  is  bound  to  occur,  if 
at  all,  at  Elisabetii  Wickman's  death,  and 
the  limitation  ia  lawful.  The  second  may 
not  occur  until  more  than  twenty-one  years 
after  her  death,  and  is  therefore  within  the 
rule  against  perpetuities.  Where  a  devise 
is  void  for  remoteness,  all  limitations 
ulterior  to  or  expectant  on  such  remote  de- 
vise ar«  also  void.  1  Jarman,  Wills,  283. 
But  where  a  limitation  is  to  arise  upon  an 
alternative  event,  one  branch  of  which  is 
within  and  the  other  ia  not  within  the  pre- 
scribed limits,  it  will  take  effect  or  nut,  ac- 
cording to  the  event  Id.  286.  So  far  as 
the  gift  over  depends  upon  the  single  event 
which  may  or  may  not  happen  within  the  re- 
quired time,  it  is  void,  and  the  actual  hap- 
pening of  the  event  within  that  time  can- 
not make  it  good;  but,  so  far  as  it  depends 
upon  the  alternative  event,  which  must  hap- 
pen, if  at  all,  within  the  limit  of  the  rule, 
the  gift  over  is  good,  and,  if  that  event  actu- 
ally does  happen,  the  es^te  will  take  effect 
without  regard  to  the  consideration  that, 
upon  a  different  contingency,  which  mi^t 
or  might  not  happen  within  the  lawful  limit, 
the  limitation  would  be  void  for  remoteness. 
Longhead  v.  Phelps,  2  W.  Bt.  704;  Leake 
Robinson,  2  Meriv.  363 ;  Monypenny  v.  Der- 
in(r,  2  DeG.  M.  A  G.  145;  Cambridge  t. 
Rous,  25  Beav.  409:  Atty.  Gen.  v.  Wallace, 
7  B.  Mon.  611;  Armstrong  v.  Armstrong,  14 
B.  Mon.  333;  Jackson  v.  Phillips,  14  Allen, 
5.39. 

The  limitation  to  Hra.  Burke  if  Mrs. 
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WMkman  diea  iMving  no  ohild  siirriviDg  her 
ii  nlid,  and,  if  that  event  oeem,  will  be 
given  effect;  but  the  alternatlTe  limtation, 
in  tbe  event  trf  the  death  of  Mrs.  Wickman's 
■uniTing  diildren  bdoxe  reaching  the  age  of 
thirty  jean,  ie  inTalld,  and  cannot  be  given 
effect,  even  thonifh  the  event  oceun  within 
the  year.  Mrs.  Nellie  U.  Barke  holds  the 
title  to  the  property  involved,  in  trnet  for 
the  pajmeut  of  the  legacy  mentioned  in  the 
will  and  for  the  benefit  of  Un.  Elizabeth 
Widonaa  during  her  life,  pnrsuant  to  the 
terms  of  the  will,  and  thereafter  for  h»  own 
benefit,  If  Mrs.  Wickman  leaves  no  children; 
bnt,  if  Hre.  Wiekman  leaves  a  child  surviv- 
iag  her,  the  remainder  in  the  property  has 
not  been  disposed  of,  and  will  vest  in  the 
hdrs  of  tbe  testatrix.  Until  the  death  of 
Mrs.  Widnnan,  it  cannot  be  known  in  whom 
the  title  will  finally  vest,  or  whether  eoan- 
plainant  will  have  any  interest  therein.  He 
has  therefore  no  right  to  a  partiticm,  and  his 
bill  was  rightfully  dismisaed  for  want  of 
eqoify. 

The  decree  will  be  affirmed. 


KANSAS  BITPKEHB  OOUBT. 
lOLET  HAWKINS,  PUT.  in  Err.. 

V. 

E.  C.  WINDHOBST. 

C—  Kan.  — ,  96  Pae.  48.) 

Evidence  —  proof  of  agency  —  similar 
acts. 

Where  the  issue  is  whether  a  husband  was 
the  agent  of  his  wife,  with  autiioriiy  to 
sign  her  name  to  a  check  npcm  her  bank 
secount,  evidence  that  he  frequently  signed 
dMcks  on  her  account,  with  her  Imowledge 
and  consent,  is  competent. 

(April  11.  1908.) 

Headnote  by  Pobteb,  J. 

<7aae  Note.  —  Proof  of  agency  by  evi- 
dence of  efmOar  acts  by  alleged 
offcnt. 

This  note  is  confined  to  a  question  of  evi- 
dence,— ^whether  agency  in  fact  may  be  es- 
tablished by  proof  of  the  performance  by 
the  allefred  agent  of  similar  acts  in  behalf 
of  the  allied  principal,  with  the  knowledge 
or  the  aoquiescenoe  of  the  principal,  or  with 
his  subsequent  ratification.  The  substan- 
tive question  as  to  whether  or  not  these 
circumstances  will  create  an  estoppel  against 
the  principal,  so  as  to  render  him  liable  ir- 
respective of  an  agency  in  fact,  is  not  con- 
sidered. Cases  like  Cohen  v.  Teller.  93  Pa. 
123,  for  example,  wherein  it  was  held  that  an 
estoppel  could  not  be  predicated  on  proof 
that  one  whose  name  was  forged  to  notes 
4iad  paid  them  and  recognized  them  as  valid, 
i7  L.RJl.(N.S.) 


ERBOR  to  the  District  Court  for  Edwards 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  broni^t  to  recover 
the  prooeeda  of  a  protested  bade  eheok.  Be- 
vened. 

The  facts  are  stated  In  the  opinion. 

Mesara.  F.  Dnmont  amith  and  A.  Oi 
]>yer,  for  plaintiff  in  error: 

An  offer  of  proof  when  a  witness  Is  npm 
the  stand  and  the  party  offering  the  evidence 
is  prepared  to  prove  it  by  such  witness  Is 
proper. 

Thomp.  Trials,  |  978;  Eagon  v.  Eagon,  60 
Kan.  607>  07  Paa  942;  EUiott,  App.  Pioe. 
I  743;  MarshaU  v.  Marshall,  71  Kan.  813, 
80  Pac  029. 

Agency  may  be  proved  by  writing  or  by 
parol  evidraice,  by  a  direct  grant  of  author- 
ity, or  1^  a  course  of  dealing,  by  acts  of 
agenqy  on  the  part  of  the  alle{^  agent, 
known  to  the  principal,  and  relied  upon  itj 
the  person  dealing  with  the  agent. 

Fowlda  V.  Evans,  B2  Minn.  651,  64  N.  W. 
748;  1  Am.  &  Eng.  Ene.  Law  pp.  969-861; 
Nobles  V.  Minneapolis  ft  St.  L.  R.  Co.  37 
Minn.  161,  33  N.  W.  332;  Richardson  ft  B. 
Co.  T.  School  Dist.  No.  11,  46  Neb.  777,  64 
N.  W.  218;  Roberson  v.  Clevenger,  111  Mo. 
App.  622,  86  S.  W.  612;  Siers  v.  Wueman, 
68  W.  Va.  340,  62  S.  E.  460;  International 
Harvester  Co.  v.  Campbell  (Tex.  Civ.  App.) 
96  8.  W.  93;  Barnett  Oluting,  3  Ind. 
App.  416,  29  N.  E.  164,  927;  Crosno  v. 
itowser  Mill  Co.  106  Mo.  App.  236,  80  B. 
W.  276;  MeCormibk  Harvesting  Mach.  Co. 
T.  Lambert.  120  Iowa,  181,  94  N.  W.  497. 

Mr.  G.  Polk  OUne  for  defendant  in  er- 
ror. 

Porter,  J.,  delivered  tiie  opinion  of  the 
court: 

The  plaintiff  sued  the  defendant  to  re- 
cover the  proceeds  of  a  protested  bank  ohedc 
for  the  sum  of  $500,  drawn  upon  her  ac- 
count by  her  husband,  Fred  Windhorst.  The 
petition  alleged  that  the  husband  was  her 

BO  as  to  render  the  alleged  maker  liable  on 
other  forged  notes,  come  within  this  princi- 
ple and  are  excluded.  Cases  involving  acts 
of  agency  members  of  a  household  in  the 
purchase  of  necessaries  are  also  excluded; 
so  also  are  cases  where  it  is  sought  to  es- 
tablish agency  by  a  wife  for  her  husband. 
This  latter  class  of  cases  is  excluded  because 
a  somewhat  different  rule  is  applied  in 
many,  if  not  all,  jurisdictions,  as  to  the 
sgency  of  tbe  wife  for  her  husband,  than  is 
applied  to  questions  of  agency  of  the  hus- 
band for  the  wife.  In  tl^  forma:  class  of 
cases,  the  wife  is,  In  many  instances,  pre- 
sumed to  be  an  agent  of  her  husband,  and 
therefore  a  case  paasing  upon  the  question 
here  under  consideration,  where  similar  acts 
were  performed  by  a  wife,  would  naturally 
involve  the  question  of  the  extent  of  the  au- 
thority of  the  wife  rather  than  her  agency, 
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agent,  duly  authorized  to  sign  her  name  to 
checka  on  the  bank,  and  generally  to  con- 
duct the  business  of  defendant  with  the  bank 
aa  fully  as  defendant  might  heiBelf  do.  It 
also  allied  that  the  defendant,  by  her  agent, 
for  a  Talaable  consideration,  dellrered  the 
check  in  question  for  the  use  of  the  plaintiff, 
and  that  afterwards  the  same  was  presented 
and  payment  refused. 

The  controlling  question  raised  is  upon  a 
ruling  of  the  court  in  the  introduction  of  evi- 
dence. Plaintiff  proved,  by  the  cashier  of  the 
bank,  that  the  canceled  checks,  drawn  on 
Mrs.  Windhorst's  account,  had  been  returned 
to  her.  Defendant  herself  was  then  called 
to  the  stand,  and  she  was  asked  the  follow- 
ing question:  "What  I  want  to  know  is, 
where  are  the  checks,  if  any,  that  your  hus- 


band signed  against  your  account?  Hare- 
you  got  themT"  Objected  to,  unless  pertain- 
ing to  this  particular  check.  By  the  court: 
"X  will  sustain  the  objection.  This  is  pte- 
liminary,  but  just  as  well  sustained  here  a»- 
later  on.  That  question  becomes  immaterial, 
except  such  checks  as  relate  to  this  transac- 
tion." The  fau(^>and,  Fred  Windhorst,  waa 
then  called  as  a  witness  by  the  plaintiff,  and 
he  was  asked  if  he  ever  signed  his  wife's 
name  to  bank  checks.  The  court  sustained 
the  same  objection.  The  cashier  of  the  bank, 
having  been  recalled,  testified  that  he  person- 
ally paid  checks  drawn  on  the  account  of  de- 
fendant; but,  when  asked  to  state  whether 
or  not  the  husband  of  defendant  signed  her 
name  to  checks  drawn  against  her  account, 
and  whether  he  did  so  frequently  or  othcr- 


and  they  tlierefore  crane  within  a  general 
claaa  of  oaaes  which  ue  also  excluded  for 
thia  reason;  sueh  aa  eases  inTolvii^  agen^ 
for  eoiporations  by  their  ostensible  repre- 
sentatives and  the  a^enc^  of  parties  in  pos- 
seadon  of  the  principal's  property  or  busi- 
ness; all  such  cases,  even  though  the  question 
of  agency  itself  might  be  involved,  are  ex- 
cluded, as  the  proof  of  the  agency  depends,  to 
a  great  extent,  upon  principles  of  estoppel 
tij  the  principal's  clothing  the  a^ent  with 
onenaible  authority  to  an  for  him  in  the 
matters  involved  in  the  suit,  rather  than 
upon  the  question  here  under  eonsideration, 
as  to  Uie  admissibilify  of  evidence  of  similar 
acts  or  tranaactions  to  establish  the  agency. 

Also,  cases  where  the  relation  of  the  al- 
leged principal  and  agent  is  such  that  the 
principal  is  bound  by  the  acts  of  the  alleged 
agent,  which  he  either  permits  or  acquiesces 
in  because  of  the  peculiar  relation  they  bear 
each  other,  are  excluded,  as  sueh  cases  are 
based  upon  the  principle  that  a  duty  rests 
upon  the  principal  not  to  allow  the  alleged 
agent  by  his  acts  to  create  an  erroneous 
impreaafon  aa  to  his  authority  and  powers. 
Cases  of  agency  of  the  wife  for  the  husband 
in  matters  similar  to  previous  acts  by  her 
as  his  agent  also  come  within  this  principle. 

Neither  is  the  question  of  agency  or  au- 
thority of  one  to  collect  or  receive  mone; 
on  negotiable  and  non-negotiable  obligations 
owned  by  another  included.  This  latter  class 
of  cases  is  frequently  based  on  either  the 
negotiable  instruments  law,  or  rules  of  the 
law  merchant,  rather  than  the  law  of  agency, 
uid  it  is  for  this  reason  that  they  are  not 
included,  although,  in  many  instances,  where 
based  on  the  law  of  agency,  such  cases  would 
undoubtedly  be  in  point. 

Broadstrcet  v.  McKamey  (Ind.  App.)  83 
N.  E.  773,  goes  as  far  towards  sustaining 
the  right  of  one  dealing  with  an  alleged 
agent  to  establish  the  fact  of  agency  by 
proof  of  similar  acts  on  the  part  of  the 
agent  as  any  of  the  cases  on  the  subject. 
That  case  involved  an  action  on  a  nnto 
signed  by  a  father  in  his  name  as  principal 
and  his  son's  name  as  surety.  There  was 
no  showing  that  the  ftither  had  any  cxpres^^ 
authority  to  sign  the  note  in  suit,  but  evi- 
17L.R.A.(N.S.) 


denee  was  offered  that  it  was  a  business 
custom  of  the  lather  and  ton  for  the  fatiier 
to  sign  both  th^r  names,  the  note  so  signed, 
being  honored  1^  the  son.    This  fact,  to- 

Sther  with  the  fact  of  the  relationship  of 
e  parties,  was  held  to  be  sufficient  to  es- 
tablish the  ageUOT  of  the  father  for  the  son- 
in  reference  to  the  transaction  in  question. 

This  case  is  based  in  part  upon  the  au- 
thority of  Morehead  t.  Murray,  31  Ind.  418, 
wherein,  in  defending  an  action  on  promis- 
sory notes  given  for  nursery  goods,  the  de- 
fendants were  permitted  to  show  that  the 
alleged  agent,  who  had  taken  their  order  for 
the  fpoda,  h&d  also  taken  the  orders  of  oth- 
ers in  that  neighborhood  for  similar  goods, 
which  orders  had  been  approved  of  by  the 
principal.  This  evidence  was  received  as 
tending  to  show  agency.  The  case  can,  how- 
ever, utrdty  be  sud  to  be  in  point,  because 
the  very  fact  that  the  suit  involved  notes 
given  to  the  principal  in  payment  of  goods- 
sold  the  makers  by  the  agent,  where  the 
notes  had  been  received  by  the  principal, 
and  him  transferred  to  the  plaintiff  by 
indorsement,  was,  in  and  of  itself,  suf-' 
flcient  proof  of  agency. 

Generally,  however,  while  the  language 
ueea  by  the  courts  in  some  cases  tends  to 
indicate  the  doctrine  that  agency  may  be 
established  from  proof  of  the  ratification 
by  the  principal  of  similar  acts  of  the  agent, 
yet  the  language  has  been  used  in  disposing 
of  cases  wherein  there  was  other  evidence  of 
agency  than  the  mere  ratification  by  the 
principal  of  similar  contracts  or  transac- 
tions of  the  agent  in  the  name  of  the  prin- 
cipal. If  the  purpose  of  such  evidence  is  to 
aid  in  establishing  a  general  agency,  it  is 
competent.  It  is  incompetent,  however,  if 
it  is  sought  thereby  to  show  agency  in  an- 
other matter,  with  a  view  to  infer  such 
agency  in  the  matter  in  controversy. 

As  said  by  the  court  in  Reynolds  v.  Col- 
lins, 78  Ala.  94:  "As  a  general  rule,  the 
fact  of  agency  cannot  be  established  by 
proof  of  the  acts  of  the  professed  agent.  In 
the  absence  of  evidence  tending  to  show  the 
principal's  knowledge  of  such  acts,  or  assent 
to  them;  yet,  where  the  acta  are  of  such 
character,  and  so  continuous,  as  to  jnatify 
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wise,  an  objection  was  auBtained  upon  the 
same  ground.  Proper  ezceptioni  were  saved 
to  the  ruling  of  the  court. 

We  think  the  court  erred  in  refusing  to 
permit  plaintiff  to  prove  that  the  husband 
had  signed  his  wife's  name  to  checks  drawn 
upon  her  account,  with  her  knowledge  and 
consent.  The  issue  was  whether  the  husband 
vas  the  general  agent  of  his  wife  for  that 
purpose.  Agency  may  always  be  proved  by 
circumstantial  evidence.  And  the  rule  is  well 
establiahetl  that,  in  transaction  which  relate 
to  trade  and  commerce,  it  may  be  proved  or 
inferred  from  evidence  of  the  habits  and 
ivurse  of  dealing  between  the  parties.  It  is 
said  in  3  Elliott  on  Evidence,  S  1635,  that 
"proof  that  the  principal  permitted  the  sup- 
posed agent  to  perform  similar  acts  and 

a  reasonable  inference  that  the  principal 
had  knowledt;e  of  them,  and  would  not  have 
permitted  them  if  unauthorized,  the  acts 
themselves  are  competent  evidence  of  agen- 
cy." 

This  was  also  the  doctrine  ennnciated  in 
Watson  V.  Race,  46  Mo.  App.  646,  wherein, 
in  an  action  by  an  architect  for  services  as 
such  in  drafting  preliminary  sketches  and 
drawings  for  a  block  of  flats  about  to  be 
erected  for  defendant,  the  services  having 
been  performed  at  the  request  of  her  alleged 
a^nt,  the  court  said  that  the  fact  that  the 
allied  agent  was  a  relative  of  the  defend- 
ant, or  that  he  had  in  some  way,  prior  there- 
to, acted  as  her  agent  in  the  construction 
of  another  building,  did  not  establish  an 
agency  in  the  matter  of  the  building  then 
about  to  be  erected.  And  as  to  the  question 
to  the  plaintiff  as  to  whether  or  not  he 
knew  that  the  allied  agent  had  been  act- 
ing prior  to  the  time  in  question  as  the 
agent  of  the  defendant,  the  court  said:  "If 
the  object  of  this  question  was  to  elicit 
facts  tending  to  show  a  general  agency  ex- , 
isting  between  the  defendant  and  Broad- 
well,  then  an  answer  should  have  been  per- 
mitted. If,  however,  it  was  sought  thereby 
to  show  that  Broadwell  had  acted  as  agent 
for  Mrs.  Race  in  another  matter,  from  which 
it  was  to  be  concluded  he  was  ber  agent  in 
the  matter  under  investigation,  then  the 
evidence  was,  as  already  said,  properlv  re- 
jected." * 

Forsyth  v.  Day,  41  Me.  382,  neems  also  to 
support  this  doctrine.  In  this  case,  the 
het  that  the  defendant,  after  having  dis- 
covered that  a  third  person  had  forged  his 
name  upon  different  notes  prior  to  the  note 
sued  on,  did  not  disclose  the  fact,  but  paid 
or  promised  to  pay  them,  was  incompetent 
to  prove  authority  of  the  forger  to  sign  the 
defendant's  name  to  the  note  in  question 
unless  it  was  further  proved  that  the  exist- 
ence of  the  notes  was  known  to  plaintiff 
at  or  before  the  inception  of  the  note  in 
•ait.  The  rule  is  here  ennnciated  that,  "to 
bold  ft  part^  responsible  for  drawing,  ac- 
xpting,  or  indorsing  a  bill  or  note  by  an- 
other, in  bis  name,  on  an  implied  original 
authority,  it  must  be  made  to  appear  that 
17  L.Ji.A.(N.S.) 


transactions  wiUi  other  persona  is  competent, 
as  tending  to  establish  the  existence  of  an 
agency."  Mr.  Wigmore,  in  his  work  on  Evi- 
dence (vol.  1,  {  377),  says  that  the  use  of 
such  evidence  for  proving  t^e  authorization 
of  an  agent  has  always  been  sanctioned;  and 
that,  where  the  question  is  as  to  the  author- 
ity of  an  agent,  and  the  transaction  "has 
taken  the  form  of  a  usual  and  fixed  course 
of  business  between  two  persons,  this  habit 
is  admissible  to  indicate  the  probable  tenor 
of  a  particular  transaction"  (vol.  1,  §  94). 

Upon  an  issue  as  to  the  implied  authori^ 
of  an  agent  to  exercise  powers  in  excess  of 
those  expressly  given  him,  it  is  said,  in 
Wheeler  v.  McGuire,  89  Ala.  398,  2  L.R.A. 
808,  5  So.  190,  that  "all  the  circumstances 
of  the  transaction,  the  previous  conduct  of 

the  party  sought  to  be  charged  had  knowl- 
edge antecedent  to,  or  concurrent  with,  the 
inception  of  the  instrument  sought  to  be 
enforced,  that  his  name  was  being  thus  used 
by  such  assumed  agent,  and  that  he  permit- 
ted it  to  be  done;  and  further,  that  injury 
liad  arisen  in  consequence  of  such  permis- 
sion to  the  moving  party."  Applying  this 
doctrine,  the  court  further  held  that  the  fact 
that  the  defendant  had  paid  oUier  forged 
notes  not  connected  with  the  note  in  suit 
had  no  legal  tendency  to  show  that  he  had 
adopted  or  ratified  that  note,  and  it  was 
not  competent  evidence  for  such  a  purpose. 

So,  evidence  that  a  son  had  repeatedly 
signed  his  father's  name  to  notes  which  the 
father  had  afterwards  recognized  and  paid 
was  held  competent  to  prove  agency  of  the 
son,  in  Hammond  v.  Varian,  64  N.  Y.  398. 
It  was  here  said  that  this  evidence  was  ad- 
missible against  the  principal  for  the  pur- 
pose of  showing  that  he  had  authorized  it 
to  be  done,  from  which  the  jury  might  in- 
fer or  presume  an  implied  autliority  to  sign 
his  name  to  the  note  in  que-ijlion,  if  he  was 
in  the  habit  of  recognizing  these  notes  which 
his  son  thus  signed  in  his  name  as  author- 
ized and  genuine  notes.  This  case  cites  as 
authority  Weed  v.  Carpenter,  10  Wend.  404. 
There  was  other  evidence  of  agency  in  the 
latter  ease,  however,  than  the  mere  fact  of 
ratification  of  other  notes,  to  which  the 
name  of  the  principal  was  concededly  forged, 
such  as  the  fact  that,  to  a  notice  of  pro- 
test of  the  note  in  qtientinn  to  the  princi- 
pal, he  paid  no  heed,  and  the  further  fact 
that,  in  an  action  thereon,  he  suffered  a  de- 
fault to  be  entered  against  him. 

The  fact,  however,  that  the  defendant 
paid  a  forged  bill  of  exchange,  will  not  es- 
top him  from  denying  the  authority  of  the 
forger  to  use  his  name  on  other  bills  of  ex- 
change of  which  he  had  no  knowledge.  Mor- 
ris V.  Bethell,  L.  R.  5  C.  P.  47.  Such  pay- 
ment is,  however,  evidence  of  general  au- 
thority. As  said  by  Willes,  J. :  "One  who 
pays  one  bill  which  purports  to  bear  his 
signature  as  acceptor,  thereby  makes  evi- 
dence against  himself  that  the  person  who 
wrote  the  acceptance  did  so  with  his  au- 
thority; and  if  tiie  bill  is  given  a  course 
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the  defendant,  and  the  usages  of  the  busi- 
ness, m.a.y  be  properly  considered;"  and  it 
was  held  that  any  evidence  is  relevant  which 
shows  prior  similar  acts  of  the  supposed 
agent,  and  which  tends  to  prove  or  disprove 
the  knowledge  of  the  alleged  principal.  In 
Sanborn  v.  Cole,  63  Vt.  690,  14  LJLA.  208, 
22  AtL  710,  it  it  held  that  tasilmony  that 


a  wife  did  all  of  her  husband's  business  i» 
admissible  upon  the  question  of  her  agency 
in  a  particular  transaction  within  that  time. 
The  general  rule  is  stated  in  1  Am.  &  Eng. 
Enc.  Law,  pp.  950,  961,  aa  follows:  "In  a 
great  proportion  of  cases  agency  arises,  not 
from  Uie  use  of  express  language,  nor  from 
the  existence  of  a  well-deflned  relation,  but 


of  business  implying  a  oontinuance  of  inch 
authority,  it  niay  be  conclusive  evidence." 
In  this  case,  however,  where  the  only  evi- 
dence of  agency  was  the  payment  of  a  forced 
bill  of  exchange,  the  court  expressed  its 
doubt  as  to  whether  this  was  sufficient  to 
justify  its  being  submitted  to  the  jury  on 
that  point.  As  the  jury  found  against  the 
claim  of  agency,  that  question  was,  however, 
immaterial. 

In  Fowlds  V.  Evans,  52  Minn.  551,  64  N. 
W.  743,  although  there  was  no  direct  evi- 
dence of  agency,  the  fact  that  a  railroad 
contractor  referred  his  engineer  to  the  al- 
lied agent  to  sign  contracts,  and  the  fur- 
ther fact  that  the  alleged  agent,  for  a  pe- 
riod of  three  or  fonr  montiis,  acted  for  the 
etmtntetor,  and  at  least  on  one  occasion 
the  contractor  recognized  him  as  his  repre- 
sentative, and  paid  him  oocasional  visits, 
and  the  further  fact  that  the  alleged  agent 
was  recognized  by  others  as  the  contractor's 
agent,  which  must  have  been  known  to  the 
principal,  was  said  to  be  sufficient  evidence 
from  which  the  fact  of  agency  might  be 
presumed. 

So,  evidence  that  the  alleged  agent  had 
been  handling  the  principal's  machines  and 
extras  for  several  years,  and  that  others 
had  bought  machines  of  him,  and  bad  set- 
tled with  him  therefor  by  giving  their  notes, 
payable  to  the  principal,  is  competent  as 
tending  to  prove  agency.  McCormick  Har- 
vesting Mach.  Co.  V.  Lambert,  120  Iowa, 
181,  94  N.  W.  407. 

inie  fact  that  the  defendant,  a  corpora- 
tion, had  ratifled  similar  acts  of  persons 
who  assumed  to  be  acting  for  it,  tends  to 
show  that  they  had  authority  to  make  the 
arrangement  in  question.  Jewett  v.  Law- 
renceourgh  &  U.  M.  R.  Co.  10  Ind.  641. 
"In  showing  that  such  acts  had  been  ratifled, 
it  is  proper  to  prove  the  number  of  similar 
instances  in  which  arrangements  had  been 
made  and  approved  by  the  defendants,  and 
the  amount  that  had  t>een  paid  thereon.  If 
the  instances  were  numerous  and  the  suras 
large,  the  inference  would  be  the  stronger.'' 

In  proving  agency  tor  a  corporation,  evi- 
dence that  the  a^cnt  had  made  other  con- 
tracts in  the  name  of  the  corporation,  which 
it  had  ratified  and  complied  with,  was  held 
to  be  admissible,  in  Tennesaoe  River  Transp. 
Co.  v.  Kavanaugh  Bros.  101  Ala.  I,  13  So. 
283.  There  was  other  evidence  of  agency 
in  this  case,  however,  than  the  mere  proof 
of  the  ratification  and  approval  by  the  cor- 
poration of  similar  contracts. 

Proof  that  an  agent  of  a  railroad  com- 
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vuay  was  in  the  habit  of  telegraphing  to  a 
distant  point  for  berth  reservations  in  a 
sleeping  car,  and  that  these  reservations  and 
contracts  made  by  the  agent  of  the  railroad 
company  were  honored  by  the  Pullman  Com- 
pany, was  held  to  be  competent  to  prove  the 
agency  of  the  railroad  ag^t  for  the  sale 
(U  berUiB  in  a  sleeping  ear  in  an  aetitm  {<»- 
breach  of  oontraot  entered  into  with  such 
agent  for  a  berth.  Pullman  Palace  Car  Co. 
V.  Nelson,  22  Tttc.  Civ.  App.  223,  64  8.  W. 
624. 

A  long  course  of  dealing  by  an  agent 
through  his  principal,  during  which  his  acts 
had  never  been  questioned  or  in  any  manner 
repudiated  by  the  latter,  would  be  sufficient 
to -raise  the  presumptiim  of  agency  with  au- 
thority to  do  what  is  done  by  him  in  the 
line  of  such  course  of  deling.  Wheeler  t. 
Benton,  67  Minn.  293.  69  N.  W.  027. 

So,  agency  may  be  presumed  from  long- 
continu»l  acts  by  the  alleged  an;ent  for  the 
principal,  with  the  apparent  approval  and 
recognition  of  the  principal.  Smith  v. 
White,  5  Dana.  376. 

No  inference,  however,  of  agency  to  sign 
a  written  contract,  can  arise  from  the  faet 
that  the  alleged  agent  twice,  in  the  presence 
of  the  principal,  drew  up  and  signed  the 
principal's  name  to  similar  contracts.  Fad- 
ner  v.  Hibler,  26  111.  App.  639. 

And  evidence  that  one  acted  as  agent  for 
another  in  a  single  transaction  is  not  com- 
petent to  prove  agency  in  another  transac- 
tion of  similar  character.  Hartley  v.  Rhodes 
(Tex.  Civ.  App.)  33  S.  W.  604;  Woods  v. 
Pnuicklvn,  46  TS.  Y.  B.  R.  300,  19  N.  Y. 
Supp.  377;  North  v.  Mete,  67  Mich.  612.  24 
N.  W.  759. 

Contributing  to  the  first  payment  on  'a 
piece  of  land  is  not  evidence  of  authority  in 
the  purchaser  to  bind  the  persons  contribut- 
ing for  future  payments.  Jaquins  v.  Gil- 
bert. 59  Kan.  777  Appx.,  63  I'ac.  754. 

So,  the  mere  fact  of  the  payment  by  a 
contractor  of  a  prior  bockrd  bill  on  the 
order  of  a  subcontractor  is  not,  in  and  of 
itself,  BufTicient  to  cltarge  him  with  a  lia- 
bility for  subsequent  bills  contracted  by  the 
subcontractor.  Danaher  v.  Garlock,  3S 
Mich.  295. 

Where  one  seeks  to  hold  an  alleged  prin- 
cipal upon  a  contract  made  in  his  behalf  bv 
his  alle<;ed  agent,  by  inferring  a  general 
af^ency  from  the  former  ratification  by  tlie 
principal  of  similar  contracts  by  the  azent. 
he  must  also  show  that  he  had  knowledge 
of  such  ratification,  and  relied  thereon. 
Maxey  v.  Heckethom,  44  HI.  437,  Peter 
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from  the  general  conduct  of  the  parties. 
Where  one  person  holds  another  out  as  his 
agent,  with  certain  authority,  he  is  liable 
for  his  acts  on  the  ground  of  estoppel,  wheth- 
er he  actually  intends  to  be  bound  or  not. 
.  .  .  While  agency  may  be  implied  from 
a  tiiigle  transaction,  it  is  more  readily  in- 
Itnble  from  a  course  of  dealing."   So,  in ' 


Weaver  v.  Ogletrec,  39  Ga.  686,  it  was  held 
that  an  agent  who  has  been  in  the  habit  of 
indorsing  notes  with  his  principal's  name; 
with  tlie  knowledge  and  consent  of  the  prin- 
cipal, will  be  presumed  to  have  that  author- 
ity. And  the  rule  is  well  settled  that  agency 
■nay  be  inferred  from  a  series  of  transac- 
tions. In  Watkins  t.  Vince,  2  Starkie,  368, 


Bdioenhofen  Brewing  Go.  t.  Wengler,  67  111. 
App.  184;  Pe«e  v.  Fink,  3  Cal.  App.  371, 
85  Pac.  657. 

Batifleation  must  also  be  of  contracts  of 
a  similar  nature,  and  under  substantially 
similar  conditions  and  circumstann>s.  Smith 
T.  Geo^a  &  A.  B.  Co.  113  Ua.  625,  38  S.  E. 
966.  And  must  be  made  by  the  principal, 
with  a  knowledge  of  all  the  facts.  Tebbetts 
T.  Moore,  19  N.  H.  369.  And  proof  of  the 
acceptance  of  benefits  deiiTcd  from  a  similar 
transaction,  without  knowledge  of  the  facts^ 
is* not  competent  to  establish  agency.  Cobb 
r.  Hall.  49  Iowa,  366. 

Where  the  question  at  issue  was  whether 
the  all^d  agent  was  the  agent  of  the  plain- 
tiff or  defendant,  proof  that  the  alleged 
agent  had  acted  for  the  defendant  in  at- 
tonpting  to  purchase  other  property  of  a 
similar  luiture  ia  not  admissible.  Duryea 
T.  VoBhurgh,  121  N.  Y.  67,  24  N.  E.  308. 
The  court  said;  "If  the  agency  in  the 
transaction  in  question  would  not  by  this 
evidence  be  sufficiently  proved,  can  it  be 
said  that  it  does  Intimately  corroborate 
other  evidence  of  agency,  sufficient  in  it- 
self,  if  believed,  to  prove  the  facti  I  should 
still  think  not.  I  cannot  see,  in  the  latter 
ease,  that  it  is  still  anything  but  speculation, 
pure  and  dmple.  He  acted  as  agent  for 
reek  npon  some  past  occasions,  and,  there- 
fore, w»  are  asked  to  say  that  the  inference 
is  legitimate,  and  that  he  acted  as  his  agent 
in  the  present  transaction.  Unless  it  can  be 
said  that  this  evideuce  naturally  tends,  in 
some  appreciable  d^ree,  to  prove  the  fact 
of  the  defendant's  acting  for  Peck  in  the 
particular  transaction  in  litigation,  I  can- 
not see  that  it  is  admissible  at  all.  .  .  . 
It  ia  entirely  er^ihle  that  defendant  may 
have  acted  aa  such  agent  in  the  former  ap- 
plications to  other  parties,  and  still  may 
not  have  so  acted  in  this  particular  case. 
The  two  positions  are  not  in  the  slightest 
decree  inconsistent,  and  there  is  no  intrin- 
sic improbability  of  the  trutii  of  both. 
.  .  .  What  is  it,  then,  which  should  ren- 
der proof  of  a  wholly  separate,  distinct,  and 
past  transaction  between  other  parties  com- 
petent  evidence  against  these  plaintiffs  I 
Reduced  to  its  real  merits,  the  proposition 
is  solely  founded  upon  a  possibility,  or,  in 
other  words,  upon  a  mere  guess  or  specula- 
tion, too  siiadowy  entirely  to  support  the  in- 
ference of  defendant's  agency  in  this  par- 
ticular transaction.  It  is  also  evidence  upon 
a  fact  not  at  issue  in  the  ease,  for  whether 
the  defendant  acted  as  agent  for  Peek  once 
flf  twenfy  time*  before  this  would  be  wholly 


beside  t^  issue,  unless  this  inference  which 
the  defendant  seeks  to  draw  were  a  natural 
and  usual  one." 

Husband  and  wife. 

It  will  be  noted  that  Hawkiks  t.  Wimd- 

HtAST  involves  an  agency  by  the  husband 
for  the  wife.  In  general,  the  relation  of 
husband  and  wife  does  not  give  rise  to  any 
presumption  that  the  husband  is  acting  in 
a  transaction  as  agent  of  his  wife,  but,  if 
the  wife  allows  a  husband  to  have  the  charge 
of  her  property,  and  knows  that  he  is  con- 
tracting with  reference  thereto  in  her  name, 
and,  with  knowledge  of  the  facts,  she  rati- 
fies such  contracts,  a  general  agency'  to  act 
for  her,  so  as  to  bind  her  for  similar  cou- 
tracts  made  by  bim  in  her  name  and  as  her 
agent,  will  be  presumed.  Foster  v.  Jones, 
78  Ga.  150;  Maxcy  Mfg.  Co.  v.  Burnham,  89 
Me.  538.  66  Am.  St.  Rep.  436,  36  Atl.  1003. 

So,  if  a  married  woman  allows  her  hus- 
band to  contract  with  reference  to  her  prop- 
erty in  such  a  way  as  reasonably  to  lead 
third  persons  to  believe  that  a  general  agen- 
cy exists  in  the  husband  to  make  similar 
contracts,  she  will  be  held  liable  on  similar 
contracts  made  by  the  husband  as  her  agent. 
McNichols  V.  Kettner,  22  III.  App.  493; 
Anderson  v.  Armstead,  69  HI.  462;  Bodine 
V.  Killeen,  53  N.  Y.  93. 

And  where  the  wife  gives  to  the  husband 
eompleto  control  of  her  real  estate,  and  al- 
lows him  to  contract  in  her  name  in  refer- 
ence thereto,  she  will  be  estopped  to  deny 
his  agency  in  similar  contracts.  Uorr  v. 
Hollis,  20  Wash.  424,  55  Pac.  566;  Cun- 
ningham V.  Mitchell,  30  Ind.  362. 

So,  evidence  that  the  wife  paid  for  simi- 
lar goods  bought  by  the  husband,  to  be  used 
on  a  farm  owned  by  her,  and  ujwn  which 
tiiey  both  resided,  is  competent  to  prove 
agen<^  of  the  husband  to  buy  the  goods  in 
question,  where  it  appeared  that  the  hus- 
band carried  on  the  farm  by  her  leave. 
Lowell  V.  Williams,  125  Mass.  439. 

But  proof  of  the  agency  of  the  husband 
in  a  sale  of  one  parcel  of  the  wife's  real  es- 
tate is  not  admissible  to  prove  his  a<rency 
for  the  sale  of  another  parcel  of  her  real 
estate.  Molt  v.  Baumann,  65  App.  Div.  445, 
72  N.  Y.  Supp.  832. 

Neither  is  evidence  that  the  husband  act- 
ed as  agent  of  the  wife  in  other  similar 
transactions,  which  she  subsequently  rati- 
fied, admissible  to  establish  an  agency  in 
the  transactions  in  question.  Ham  v.  Brown 
Bros.  2  Ga.  App.  71,  68  &  E.  816. 
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it  is  held:  "Evidence  that  the  son  of  the 
defendant,  a  minor,  has,  in  three  or  four  in- 
stances, signed  bills  of  exchange  for  bia 
father,  is  sufficient,  in  an  action  against  the 
father  on  a  guaranty,  to  warrant  the  read- 
ing of  an  instrument,  purporting  to  be  a 
guaranty  by  the  father,  in  the  handwriting 
of  the  son."  To  the  same  effect,  see  Lovcll 
V.  Williams,  125  Mass.  439;  EUiott,  Ev. 
§  1633,  and  cases  eited;  Mechem^  A^cy, 
SS  84-86. 

The  doctrine  is  likewise  well  established 
that  a  person  may  be  estopped  from  denying 
the  agency  of  another  where  he  has  held  the 
other  out  as  his  agent,  and  induced  the  pub- 
lic to  believe  that  the  relation  of  principal 
and  agent  existed.  The  doctrine  is  stated  in 
the  following  language,  in  2  Kent's  Com- 
mentaries, 14th  ed.  p.  615:  "So,  where  a 
broker  had  usually  signed  policies  of  insur- 
ance for  another  person,  or  an  agent  was  in 
the  habit  of  drawing  bills  on  another,  the 
authority  was  implied  from  the  fact  that 
the  principal  had  assumed  and  ratified  the 
acts;  and  he  was  held  bound  by  a  repetition 
of  such  acts,  where  there  was  no  proof  of 
notice  of  any  revocation  of  the  power,  or  of 
collusion  between  a  third  party  and  the 
agent." 

Suppose  the  plaintiff  could  establish  by  ev- 
idence that  all  of  the  checks  drawn  upon  de- 
fendant's bank  account,  previous  to  the 
transaction  in  question,  had  been  signed  by 
the  husband  with  her  knowledge  and  consent, 
it  could  hardly  be  said  that  this  would  not 
tend  to  prove  general  authority  of  the  hus- 
band to  sign  checks,  or  that  plaintiff  should 
be  restricted  in  hia  proof  to  evidence  showing 
authority  to  sign  the  particular  check.  One 
of  the  reasons  urged  for  the  exclusion  of  the 
testimony  is  that  the  pleadings  show  that  the 
transaction  for  which  the  check  was  given 
was  one  in  which  the  husband  alone  was  in- 
terested; but  the  purpose  for  which  the 
check  was  to  be  used  is  not  controlling.  The 
theory  of  the  plaintiff  was  that  the  husband 
had  general  authority  to  sign  her  name  to 
eheclcs  for  his  own  as  well  as  for  her  busi- 
ness. It  ii  to  be  observed  that  the  question 
Is  not  whether  the  offered  instances  fully 
proved  the  agcnqy,  Init  merely  whether  they 
should  be  received  as  having  probative  value. 
In  this  respect  the  value  of  the  evidence  de- 
pends upon  dreumstances,  like  the  proof  of 
any  habit  or  custom.  It  was  said  by  Lord 
Ellenborou^  that  "om  act,  undisturbed, 
docs  not  make  a  custom,  but  it  will  be  evi- 
dence of  a  custom."  Boe  ex  dem.  Bennett 
V.  Jeifery,  2  Maule  &  B.  92. 

Some  of  the  questions  to  which  objections 
were  sustained  were  preliminary  in  their 
nature,  but  they  showed  tlw  purpose  for 
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which  they  were  asked.  A  party  is  not  re- 
quired to  prove  all  the  material  facts  upon 
which  he  relies  by  a  single  witness,  or  to  em- 
brace all  the  issues  in  a  single  question.  The 
witness  may  be  unfriendly,  and  yet  the  party 
may  call  him  to  prove  one  of  several  relevant 
facts.  In  tliia  case  the  plaintiff  was  not  re- 
quired to  prove  by  the  defendant  that  she 
authorized  her  husband  to  sign  her  name,  or 
that  she  had  acquiesced  in  what  he  had  done, 
but  the  purpose  of  the  question  was  clearly 
to  show  that  certain  checks  had  been  de- 
stroyed, in  order  to  lay  a  foundation  for 
secondary  evidence.  The  other  questions 
were  competent  for  the  purpose  of  estab- 
lishing the  authority  of  the  husband  gener- 
ally to  sign  checks  upon  her  aawuni. 

The  judgment  will  be  reversed,  and  a  new 
trial  ordered. 

Petition  for  rehearing  denied  May  IS, 
1008. 
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LOUISVILLE  &  NASHVILLE  BAILBOAD 
COMPANY,  Ai^, 

V. 

MARY  McNARY'S  ADMINISTRATOR. 
{—  Ky.  — ,  108  S.  W.  898.) 

Railroad  —  Btepplne  on  trade  looking 

and  listening, 

1.  To  step  upon  a  railroad  track  without 
looking  or  listening  for  approaching  trains 
will  not  be  held  to  be  negligence  as  matter 
of  law  where  the  scintilla  rule  ot  evidence 
applies,  and  there  is  any  evidence  ihat  un- 
der the  circumstances  due  care  was  Used. 
Same  —  signals  —  speed. 

2.  To  run  a  train  through  a  town  across 
a  place  where  persons  are  reasonably  to  be 
expected  on  the  track,  without  sufficient  no- 
tice of  its  approach,  and  at  such  speed  that 
those  in  charge  of  it  are  powerless  to  ac- 
complish anything  to  avoid  injury  to  a 
person  on  the  track  after  th^  otrtain  sight 
of  him,  is  negligence. 

Same  —  depot     approach  on  track. 

3.  A  railroad  company  which  maintains 
a  depot  with  no  adequate  approach  except 
by  walking  along  the  track  is  charged  with 
notice  that  the  presence  of  persons  on  the 
track  at  that  point  may  reasonably  be  ex- 
pected, 

Damnscs  —  punitive  —  error. 

4.  It  is  error  to  submit  to  the  jury  the 

Note.  —  Duty  of  railroad  company  to 

keep  lookout  for  trespassers  on  track,  see 
subject  note  to  Frye  v.  St.  Louis,  I.  M.  A 
S.  R.  Co.  8  L.R.A.(N.S.)  1069.  Duty  to 
moderate  speed  of  train  where  trespassers 
are  to  he  anticipated,  see  case  note  to  Illi- 
nois C.  R.  Co.  V.  Murphy,  11  LJLA.(NJ3.) 
3S2. 
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question  of  punitive  damages  in  an  action 
to  recover  for  the  killing  of  a  person  by  a 
railroad  company  where  there  is  nothing 
in  the  evidence  to  warrant  it. 
Railroad  —  slffaal  —  safllolerac]r. 

6.  A  rignal  of  the  approach  of  a  train 
ia  reaaonwle  which  is  ordinarily  sufficient 
to  give  notice  of  its  coming  to  persons  who 
are  themselves  exercising  ordinary  care  for 
their  own  safety  and  in  possession  of  their 
ordinary  faculties. 

(March  12,  1908.) 

APPEAL  by  defendant  frwn  a  judgment 
of  the  Circuit  Court  for  Hopkins  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  the  allied  negligent 
killing  of  his  intestate.  Reversed. 
The  facta  are  stated  in  the  opinitm. 
Messrs.   Benjamin  I>.   WarAeld  and 
WaddlU  A  Dempsey  for  appellant. 
Messrs.  Tost  ft  I«ffooii  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 
court: 

Bamsl^,  Kentucky,  is  a  town  of  the  sixth 
class.  It  has  from  400  to  600  inhabitants. 
It  is  a  mining  town.  The  Louisville  ft  Nash- 
ville Bailroad  runs  through  it.  There  are 
two  stores, — one  on  one  side  of  the  railroad, 
and  one  on  the  other.  A  path  runs  from  one 
of  these  stores  directly  across  the  railroad 
to  a  street  on  the  opposite  side,  the  town 
lying  about  equally  on  each  side  of  tiie 
railroad.  This  path  was  considerably  used 
by  the  people  of  the  town  in  passing  to 
«id  fro,  from  00  to  100  people  passing  along 
it  every  day.  There  was  a  street  crossing 
over  the  railroad  about  200  feet  north  of 
the  path,  and  about  midway  between  the 
paUi  and  the  street  was  the  railroad  station. 
About  800  feet  south  of  the  path  there  was 
another  crossing.  In  April,  1905,  Mary 
McXary,  a  woman  about  seventy  years  old, 
was  walking  along  this  path  going  east 
towards  Clark's  store.  She  had  on  a  bonnet, 
and  was  not  looking  out  for  the  train, 
and  just  as  slie  got  on  the  track  she  was 
struck  and  killed  by  a  fast  passenger  train 
coming  from  the  south,  and  running  40  or 
50  miles  an  hour.  The  train  was  a  through 
express,  which  stopped  at  only  three  or 
four  points  In  the  state,  and  did  not  check 
its  speed  at  Bamsley.  Persons  in  the 
northern  part  of  tiie  town  in  going  to  the 
depot  were  accustomed  to  walk  along  the 
street  north  of  it  until  they  eame  to  the 
railroad  crossing,  and  then  to  walk  along 
the  railroad  track  to  the  depot.  Persons 
in  the  southern  part  of  the  town  followed 
the  path  to  the  railroad  track,  and  then 
walked  along  the  track  to  the  depot.  The 
path  was  also  used  by  persons  on  one  side 
of  the  railroad  to  go  to  the  other  side. 
The  situation  is  shown  by  the  following 


plot,  on  which  A  indicates  the  point  wltere 
the  wcman  was  struck: 
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The  only  witness  for  the  plaintiff  who 
saw  the  occurrence  was  at  the  house  next 
to  Clarlc's  store,  and  Uius  states  what  oc- 
curred :  "Me  and  Dona  Thomasson  was  there, 
and  when  I  came  to  tiie  door  I  seen  this 
old  lady  coming  along  the  dirt  road.  She 
was  over  6  feet  from  the  railroad  trade,  and 
she  was  coming  on  across,  and  the  train 
was  coming  down  here  about  30  feet  from 
her.  Mrs.  Young  and  her  two  little  boys 
and  I  were  looking  and  I  never  seen  the 
train  blow  a  whistle  or  ring  a  belt  until 
it  hit  her.  It  hit  her,  and  come  on  up  to  a 
telephone  post,  and  whistled  two  little  short 
whistles,  deared  the  crossing,  and  whistled 
five  times." 

Mrs.  Young's  testimony  was  introduced 
by  the  defendant,  and  was  as  follows:  "I 
saw  Maiy  McNary  killed.  The  accident 
occurred  right  in  front  of  my  dwelling.  I 
lived  in  Barnsley  on  the  east  side  of  the 
point  of  accident  about  30  or  40  yards  from 
the  track.  My  house  was  nearest  house  to 
the  track.  I  saw  Maiy  McNary  cfnne  upon 
the  track  from  the  west  side  to  the  track 
just  opposite  my  house.  Just  as  she  stepped 
to  the  track  the  train  whistled,  and  she 
ran  across  the  trade,  but  before  she  got 
across  she  was  struck  and  pitched  on  tlie 
east  side  of  the  track.  When  she  came  upon 
Uie  track  she  had  on  a  bonne 
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not  look  up  or  down  the  track,  but  was 
looking  down  to  the  ground.  If  she  had 
looked  up  the  track  when  or  before  the 
stepped  on  the  track,  she  could  have  seen 
the  approaching  train  for  a  long  diatance." 

The  track,  as  shown  by  the  map,  makes 
a  Blight  curve  just  south  of  the  path,  and 
passes  through  a  cut.  The  engineer  of  the 
train  testified  that  the  fireman  called  his 
attention  to  the  woman,  and  almost  simul- 
taneously with  his  exclamation  she  appeared 
on  his  side.  The  fireman,  being  on  the  left 
»ide,  would  naturally  see  her  first,  and  as 
shown  on  the  plot  neither  of  them  could  see 
her  until  they  were  very  close  to  her.  The 
train  was  running  at  its  usual  speed  at  that 
point.  There  was  considerable  proof  for 
the  plaintifT  by  witnesses  who  testified  that 
there  were  no  signals  given  of  the  approach 
of  the  train,  and  on  the  other  hand  there 
was  proof  for  the  defendant  by  a  number 
of  witnesses  that  the  signals  were  given. 
The  jury  found  for  the  plaintiff,  fixing  the 
damages  at  |1,236.  The  railroad  eompany 
appeals. 

It  is  very  evident  fr<Hn  the  proof  that 
those  in  charge  of  the  train  did  not  see 
the  woman,  and  could  not  have  seen  her  in 
time  to  avoid  striking  her.  She  was  hid 
from  them  by  the  cut  until  they  were  so 
close  to  her  that  nothing  could  be  done. 
She  was  evidently  on  the  track  when  they 
saw  her,  and  they  were  then  so  close  to  her 
that  she  was  struck  by  the  train  before  she 
could  get  out  of  the  way.  She  was  not  on 
a  public  crossing.  It  was  simply  a  path 
across  the  railroad,  similar  to  many  others 
on  all  railroads,  used  by  people  in  the  vicin- 
ity. The  railroad  men  testify  that  they 
did  not  know  anything  of  the  path.  This 
court  baa  laid  down  in  a  long  line  of 
opinions  that  the  railroad  company  ordina- 
rily owes  no  duty  to  a  trespasser  until  his 
peril  is  discovered,  and  that  it  is  not  liable 
for  an  injury  to  him,  unless  after  his  peril 
is  discovered  the  injury  to  him  may  be 
avoided  with  proper  care.  This  rule  has 
been  applied  in  all  cases  where  the  injury 
occurred  in  the  country.  Louisville  &  N. 
R.  Co.  V.  Howard,  82  Ky.  212;  Shackleford 
V.  Louisville  &  N.  R.  Co.  84  Ky.  43,  4  Am. 
St.  Rep.  189;  Brovra  v.  Louisville  &  N.  R. 
Co.  07  Ky.  228,  30  S.  W.  639;  Goodman  v. 
Louisville  &,  N.  R.  Co.  (Craddock  v.  Louis- 
ville ft  N.  R.  Co.)  116  Ky.  900,  63  L.R.A. 
667,  77  S.  W.  174;  Chesapeake  ft  0.  R.  Co. 
V.  See,  25  Ky.  L.  Rep.  1996,  79  S.  W.  252, 
and  cases  cited. 

On  the  other  hand,  in  cities  and  towns 
where  the  population  is  dense,  and  from 
the  number  of  persona  passing  the  danger  to 
life  is  great,  a  different  rule  applies;  and 
in  such  localities  it  is  the  duty  of  those 
operating  railroad  trains  to  moderate  the 
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speed  of  the  train,  to  give  notice  of  its 
approach,  to  keep  a  lookout,  and  take  such 
precautions  as  the  circumstances  demand 
for  the  proper  security  to  human  life.  Thus 
in  Shelby  v.  Cincinnati,  N.  O.  ft  T.  P.  R.  Co. 
86  Ky.  225,  3  S.  W.  157.  the  intestate  a  few 
hours  before  his  death  had  been  employed 
by  the  ovmer  to  vrater  hogs  ia  a  box  car  of 
a  freight  train.  At  the  time  he  was  killed 
he  was  in  the  yard  to  solicit  employment  by 
the  same  person  in  watering  cattle  in  a 
car  of  another  train,  and  was  standing  on 
the  side  track  opposite  the  cattle  car  wait- 
ing for  the  owner  who  was  in  it.  While 
he  was  standing  there  some  cars  were 
kicked  in  on  that  track  without  any  signal 
and  with  no  one  upon  them  to  control  them. 
These  cars  ran  over  him  and  killed  him. 
The  accident  happened  at  Junction  City,  a 
place  of  400  persons.  About  20  families  re- 
sided south  of  the  railroad  and  were  accus- 
tomed to  pass  along  the  side  track  at  this 
point  in  going  to  the  part  of  the  town 
north  of  the  road.  It  was  held  that  the 
plaintiff  could  recover.  The  court  said: 
"There  is  some  conflict  of  authority  as  to 
the  extent  of  duty  which  a  railroad  company 
owes  to  pedestrians  who,  by  license  or  cus- 
tom, use  its  track  to  travel  on.  But  un- 
questionably such  fact  should  enhance  the 
duty  of  the  servants  of  the  company  to  ex- 
ercise caution  and  prudence  in  the  opera- 
tion of  its  road  at  such  place.  1  Thomp. 
Neg.  463.  And  in  our, opinion  the  full  per- 
formance of  duty  requires  that  neither  a 
train  nor  single  car  should  be  moved  at 
such  place  without  some  servant  is  in  a 
position  to  give  warning  of  its  approach  and 
control  its  movement."  In  Louisville  ft  N. 
R.  Co.  V.  Schuster,  10  Ky.  L.  Rep.  65,  7  S. 
W.  874,  the  plaintiff  was  hurt  on  the  track 
of  the  Louisville  ft  Nashville  Railroad  be- 
tween Beargrass  creek  and  its  depot  in  the 
city  of  Louisville.  There  was  at  the  place  a 
fill  20  or  30  feet  high,  and  about  23  feet 
wide  at  the  top.  On  this  fill  there  were 
two  tracks.  Buchanan  street  had  been  con- 
structed to  within  150  to  200  feet  of  this  fill 
on  the  south  side,  but  no  street  passed  the 
fill  or  came  nearer  than  this.  The  plaintiff 
and  a  companion  come  along  Buchanan 
street,  and  then  followed  a  path  over  the 
railroad  fill.  When  they  got  upon  the  top 
of  the  fill  a  train  was  passing  them  on  one 
track,  and,  while  they  were  standing  upon 
the  other  track  waiting  for  this  train  to 
pass,  Schuster  was  struck  by  a  train  going 
in  the  opposite  direction  on  the  track  on 
which  he  was  standing.  Many  persons  lived 
and  worked  in  the  vicinity,  and  there  was 
much  passing  along  the  railroad  track  at 
this  point.  It  was  held  that  he  could  recov- 
er. The  court  said:  "The  degree  of  care  to 
be  ezerelKd       a  railroad  company  must 
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neeesB&rily  depend  upon  the  location  and 
the  circumstan^  of  the  caM.  At  places 
not  frequented  bj  the  public,  either  by  right 
or  the  penniaaion,  express  or  implied,  of 
the  company,  and  in  localities  where  people 
are  not  constantly  passing  about,  and  where 
they  cannot  reasonably  be  expected  to  be, 
those  in  charge  of  a  train  are  not  required 
by  law  to  be  on  Uie  lookout  for  them.  In 
Boeh  cases  the  company  is  entitled  to  the 
exdnsive  use  of  its  track,  and  those  upon 
it  are  trespassers,  and  those  in  charge  of  a 
tiain  are  only  required  to  avoid  injury  to 
them  if  they  can  do  so  upon  becoming  aware 
of  their  peril.  In  a  place  thickly  populated, 
however,  and  where  many  persons  are  known 
to  be  constantly  passing  about  and  across 
the  road,  as  in  a  city  like  Louisville,  the 
public  interest  and  r^ard  for  the  safety 
of  human  life  require  a  different  rule.  In 
such  a  caae  those  in  charge  of  such  a  dan- 
gerous agency  as  a  railroad  train  must  be 
on  the  lookout  for  persons  upon  and  cross- 
ing its  track,  and  must,  by  the  customary 
signals,  warn  th^  of  the  approaching  dan- 
ger. This  rule  should  be  rigidly  enforced." 
In  Conley  v.  Cincinnati,  N.  0.  *  T.  P.  R. 
Co.  80  Ky.  402,  12  S.  W.  764,  Conley  was 
killed  at  Burgin,  Kentucky,  a  place  of  about 
200  people.  A  train  pulling  into  Burgin 
was  cut  in  two  about  a  mile  north  of  the 
station,  the  engine  running  rapidly  forward 
with  a  part  of  the  cars,  and  leaving  the 
hinder  port  of  tiie  train  to  follow  on  more 
slowly  by  its  own  momentum.  It  was  at 
night,  and  dark.  There  was  no  light  upon 
the  hinder  part  of  the  train,  and  no  signal 
given  of  its  approach.  After  the  engine 
with  its  cars  had  passed  the  station  Conley 
undertook  to  walk  from  the  depot  across  to 
the  section  house  either  on  the  path  leading 
fnmi  one  to  the  other  or  near  the  paUi,  and 
while  doing  so  was  struck  by  the  hinder 
part  of  the  train  which  had  no  light  upon 
it,  and  gave  no  warning  of  its  approach. 
It  was  held  that  he  could  recover.  In  Ounn 
V.  Pelton,  108  Ky.  561,  57  S.  W.  16,  a 
child  thirteen  years  of  age  suffering  from 
headache  fell  asleep  in  the  yard  of  the 
railroad  at  Danville.  One  of  his  arms  rest- 
ed upon  the  railroad  track.  While  lying 
there  in  this  position  he  was  run  over  by  a 
train.  The  place  at  which  he  was  hurt  was 
one  where  the  presence  of  persons  on  the 
track  was  to  be  anticipated.  It  was  held 
that  it  was  the  duty  of  the  defendant  to  be 
on  the  lookout  and  use  ordinary  care  for 
the  protection  of  such  persons.  In  Chesa- 
peake &  O.  R.  Co.  V.  Perkins,  20  Ky.  L.  Rep. 
608,  47  S.  W.  259,  Perkins  lived  in  Lexing- 
ton, and  was  walking  along  the  railroad 
toaek  east  of  Ellerslie  avenue,  and  between 
it  and  the  Winchester  pike.  Th«  roadway 
along  there  was  much  used  by  people  in 
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passing  to  and  fro.  He  was  struck  by  a 
train  coming  up  behind  him,  and  a  recovery 
was  sustained  on  the  ground  that  a  proper 
lookout  was  not  maintained.  In  Louisville 
&  N.  R.  Co.  V.  McCombs,  21  Ky.  L.  Rep. 
1233,  54  S.  W.  179,  McComba  was  following 
a  path  across  the  railroad  track  in  the  city 
of  Hopkinsville.  There  were  two  cross 
streets  with  r^:ular  crossings,  but  he  left 
the  public  way  and  undertook  to  cut  across 
a  lot  by  following  the  path,  which  was  much 
used  by  persons  in  that  vicinity.  He  crawled 
under  a  freight  train  on  one  track,  and 
was  afterwards  struck  by  a  passenger  train 
on  another  track  running  at  a  very  high 
rate  of  speed.  It  was  held  the  case  should 
go  to  the  jury  upon  the  ground  that  it  was 
the  duty  of  the  railroad  to  moderate  the 
speed  of  its  trains  in  localities  such  as  that. 
In  Chesapeake  &  O.  R.  Co.  v.  Keelin,  22  Ky. 
L.  Rep.  1842,  62  S.  W.  261,  the  intestate 
was  killed  in  Catlettsburg  at  a  point  where 
many  persons  walked  upon  the  railroad 
track,  while  he  was  standing  on  one  track 
waiting  for  a  train  on  the  other  ^ck  to 
pass.  A  recovery  was  sustained.  The  prin- 
ciples involved  in  these  cases  have  been  fol- 
lowed in  a  number  of  subsequent  opinions. 
See  Louisville  &  N.  R.  Co.  v.  Potts,  92  Ky. 
30,  17  8.  W.  185;  Louisville  &.  N.  R.  Co.  v. 
Cummins,  111  Ky.  333,  03  S.  W.  594;  Louis- 
ville &  N.  R.  Co.  V.  Lowe,  118  Ky.  200,  66 
L.R.A.  122,  80  S.  W.  768;  Illinois  G.  R.  Co. 
V.  Murphy,  123  Ky.  787,  11  L.R.A.(N.S.) 
352,  97  S.  W.  729;Rader  v.  Louisville  A  N. 
R.  Co.  31  Ky.  L.  Rep.  1105,  104  S.  W.  774; 
Louisville  &  N.  R.  Co.  v.  Taylor,  31  Ky.  L. 
Rep.  1142,  104  S.  W.  777,  and  cases  cited. 

The  court  here  instructed  the  jury  in 
effect  that,  if  the  place  was  habitually  used 
by  the  public  with  the  knowledge  of  the  de- 
fendant, and  the  presence  of  persons  on  the 
track  there  was  reasonably  to  be  anticipated 
by  it,  it  was  its  duty  to  keep  a  lookout  for 
them,  to  give  such  signals  of  the  approach 
of  the  train  as  were  reasonably  nec^sary, 
and  to  run  its  train  at  such  speed  as  ordi- 
nary care  for  their  safety  required;  that  if 
it  failed  to  do  this,  and  by  reason  of  such 
failure  the  intestate  was  killed,  they  should 
find  for  the  plaintiff;  but  that,  although 
there  was  negligence  on  the  part  of  the  de- 
fendant, yet,  if  the  intestate  failed  to  use 
ordinary  care  for  her  own  safety,  they 
should  find  for  the  defendant.  He  also  in- 
stnicted  the  jury  that  they  should  find  for 
the  defendant  if  a  signal  of  the  approach  of 
the  train  was  given  which  was  ordinarily 
suAcient  to  give  notice  thereof  to  persons 
exercising  ordinary  care  for  their  own  safe- 
ty. The  finding  of  the  jury  for  the  plaintiff 
under  the  instructions  was  necessarily  a 
finding  that  the  train  did  not  give  notice  of 
its  approach  ordinarily  sufficieii^  to  warn 
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.persons  who  were  exercising  ordinary  eare 
for  their  own  safety,  and  that  the  intestate 
did  exercise  ordinary  eare  for  her  own  safe- 
ty. The  evidence  was  very  conflicting  aa  to 
the  signals  given  by  the  train;  but  the  jury 
were  warranted  from  all  the  evidence  in 
concluding  that  the  train  whistled  for  the 
crossing  800  feet  south  of  the  pathway  at 
which  the  plaintiff  waa  crossing,  but  that 
it  did  not  whistle  any  more  or  give  any 
other  signal  of  its  approach  until  about  the 
time  it  struck  the  woman.  The  sounds  may 
have  been  deflected  by  the  sides  of  the  cut, 
so  that  the  woman  as  she  approached  the 
railroad  track  heard  neither  the  whistle  nor 
the  noise  of  the  approaching  train.  It  was 
running  so  rapidly  that  it  covered  the  dis- 
tance in  a  very  few  seconds.  The  woman 
manifestly  could  have  seen  the  train  if  she 
had  looked  tn  that  direction  just  before  she 
went  upon  the  track,  but  she  had  a  right  to 
assume  that  notice  of  the  approach  of  a 
train  would  be  given;  and  where  proper 
signals  are  not  given  this  court  has  held  in 
a  number  of  cases  that  the  question  whether 
the  traveler  used  ordinary  care  is  for  the 
jurv.  Cahill  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.' 92  Ky.  345,  18  S.  W.  2;  Louisville  &  N. 
R.  Co.  v.  Cooper,  21  Ky.  L.  Rep.  1044,  S6 
S.  W.  144;  Louisville  &  N.  R.  Co.  v.  Lucas, 
30  Ky.  L.  Rep.  35Q,  98  S.  W.  309,  and  cases 
cited  above.  To  hold  as  a  matter  of  law 
that  the  footman  is  guilty  of  contributory 
negligence  barring  a  recovery  for  his  injury 
whenever  he  goes  upon  a  railroad  track 
without  stopping,  looking,  or  listening  would 
be  practically  to  exonpt  railroads  from  all 
responsibility  in  cases  of  this  sort;  for 
there  are  few  cases,  indeed,  where  the  foot- 
man if  he  stopped,  looked,  or  listened  could 
not  save  himself  by  stepping  to  one  side  and 
waiting  for  the  train  to  pass.  But  the  fact 
is  that  a  person  thinking  of  his  own  busi- 
ness is  sfHuetimes  unmindful  of  where  he  is, 
and  will  get  on  a  railroad  track  before  he 
is  aware  of  it,  or  he  will  from  other  causes 
be  endangered  from  passing  trains.  So  it  is 
that  in  crowded  localities,  when  the  preseijcc 
of  persons  on  the  track  is  to  be  anticipated, 
a  lookout  is  required  of  those  operating 
trains,  and  notice  of  their  approach,  and 
such  moderation  of  speed  as  will  make  a 
lookout  and  signals  of  the  train's  approach 
available  for  the  safety  of  the  traveling  pub- 
lic. In  each  case  the  question  whether  the 
traveler  used  proper  care  will  depend  on  a 
number  of  circumstances,  such  as  the  num- 
ber of  trains  passing,  the  warning  given  of 
the  train's  approach,  and  the  circumstance:* 
surrounding  him.  In  this  state  if  there  is 
any  evidence  the  question  is  for  the  jury, 
and  the  scintilla  rule  applies  to  questions 
of  contributory  negligence  no  less  than  t:) 
other  questions.  Where  the  scintilla  rule 
does  not  prevail,  a  different  conclusion  is 
17  L.R.A.(N.8.) 


reached  by  the  courts;  but  where  the  scin- 
tilla rule  is  followed,  the  cases  are  in  the 
main  in  accord  with  the  conclusion  stated 
above,  for  the  reason  that,  whether  the 
traveler  exercised  such  care  as  may  be  ordi- 
narily expected  of  the  common  run  of  persona, 
being  a  question  depending  on  a  number  of 
circumstances,  to  each  of  which  different 
men  may  give  different  Weight,  ia  a  matter 
peculiarly  for  the  jury. 

If  the  railroad  company  had  shunted  cars 
down  this  track  in  the  nighttime,  with  no 
li^t  upon  tiiem,  and  with  nobody  on  the 
cars  to  control  them,  and  had  thus  run  over 
the  woman  at  the  path  crossing,  under  the 
authorities  above  referred  to,  it  would  have 
been  liable.  But  to  run  a  train  along  there 
without  BufiReient  notice  of  its  approach  at 
such  speed  that  those  in  charge  of  it  were 
powerless  to  accomplish  anything  by  a 
lookout  after  they  rounded  the  curve  in  the 
cut  was  just  as  great  a  menace  to  human 
life  as  to  have  shunted  the  cars  along  the 
track  in  the  dark  in  the  manner  supposed. 
While  the  men  in  charge  of  the  train 
naturally  knew  nothing  about  the  path  at 
this  station,  where  they  did  not  stop,  the 
defendant  was  charged  with  the  knowledge 
that  Bamsley  was  an  incorporated  town  of 
400  or  500  people.  It  was  also  charged  with 
the  knowledge  that  its  depot  was  approached 
both  on  the  north  and  on  the  south  by  per- 
sons walking  along  the  railroad  track, 
there  being  no  other  adequate  way  to  get  to 
it;  and  so  it  was  charged  with  knowledge 
that  this  was  a  place  at  which  the  presence 
of  persons  on  the  track  might  reasonably 
be  anticipated.  If  the  woman  had  been 
killed  at  the  street  crossing,  under  the 
proof  before  us,  it  could  hardly  be  main- 
tained  that  the  company  would  not  be 
liable.  But  it  is  insisted  that  the  fact  that 
she  was  at  a  private  crossing,  and  was  not 
going  to  the  station,  exonpts  it  from  liabil- 
ity. This  would  be  true  but  for  the  fact 
that  the  private  crossing  was  in  a  town 
where  the  presence  of  persons  on  the  track 
was  to  l>e  anticipated,  and  where  the  defend- 
ant was  required  to  keep  a  lookout  for 
them,  and  to  give  adequate  notice  of  the 
apfooach  of  the  train.  It  was  peculiarly 
necessary  that  adequate  notice  of  the  ap- 
proach of  the  train  should  be  given,  and 
that  the  speed  of  the  train  be  such  that 
the  lookout  would  not  be  idle,  as  the  train 
passed  through  the  out  and  emerged  from  a 
curve  within  the  town,  and  so  close  to  the 
station  where  the  presence  of  persons  on 
the  track  or  about  it  was  maonably  to  be 
expected. 

We,  therefore,  conclude  that  the  court 
did  not  err  in  refusing  to  instruct  the  jury 
peremptorily  to  find  for  the  defendant;  but 
there  was  noUiing  in  the  evidence  to  warrant 
an  instruction  on  punitiv&4am8ae8,<and  the 
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court  erred  in  Bubmitting  to  the  jury  the 
iinntion  of  pUDitive  damages  or  of  gross 
negUgence.  On  another  trial,  in  lieu  of  the 
instructioiis  fprva  the  court  will  instruct  the 
jury  MM  followB:  "(1)  Hie  court  instructs 
the  jazy  that  if  they  believe  from  the  evi- 
dence that  the  trade  of  the  defendant  in 
tte  town  of  Bamsley  at  and  about  the 
pathway  shown  by  the  testimony  frequently 
and  habitually  used  by  the  public  as  a  foot- 
way, with  the  knowledge  and  acquiescence 
of  the  defendant,  was  a  place  where  the 
presence  of  persons  on  the  track  was  to  be 
anticipated,  then  it  was  the  duty  of  the 
defendant's  agents,  when  moving  cars  on 
that  part  of  the  track,  to  keep  a  lookout 
for  persons  using  it  as  a  footway,  and  to 
give  reasonable  signals  and  warnings  of  the 
movements  of  its  cars  when  approaching 
said  place,  and  to  run  its  cars  and  trains 
at  such  speed  as  ordinary  care  for  the  safety 
of  such  persons  required;  and  if  the  jury 
believe  from  the  evidence  that  the  defend- 
ant's agents  in  charge  of  its  train  men- 
tioned by  the  witnesses  n^ligently  failed 
to  perform  any  of  these  duties  in  the  move- 
ment of  said  train  of  cars,  and  that  by  rea- 
son thereof  the  plaintifTs  intestate,  Mary 
licNary,  while  so  upon  the  track  at  said 
place,  was  run  upon  and  killed  by  said 
train,  and  that  she  was  at  the  time  using 
ordinary  care  for  her  own  safety,  the  law 
is  for  the  plaintiff,  and  the  jury  will  so 
find.  If  they  find  for  the  plaintiff,  tiiey  will 
award  such  a  sum  in  damages  as  they  be- 
lieve from  the  evidence  will  reasonably  com- 
pensate the  estate  f>f  Mary  McNary  for  the 
destruction  of  her  power  to  earn  money. 
(2)  A  signal  of  the-  train's  approach  was 
reasonable  which  was  ordinarily  sufficient 
to  give  notice  of  its  coming  to  perKms  who 
were  thMnselves  ecercising  ordinary  care 
for  their  own  safety  and  in  possession  of 
their  ordinary  faculties.  (3)  Unless  the 
defendant's  servants  in  charge  of  the  train 
were  n^ligent  as  defined  in  No.  1,  the  jury 
should  find  for  the  defendant;  and  although 
there  was  such  negligence  on  the  part  of 
the  defendant's  servants,  yet  if,  in  going  on 
the  railroad  track  as  she  did,  the  deceased 
failed  to  use  ordinary  care  for  her  own 
safety,  and  but  for  this  would  not  have  been 
injured,  then  the  jury  will  find  for  the  de- 
fendant notwithstanding  such  negligence  on 
its  part."  These  instructions,  with  Nos.  4 
and  6  given  by  the  court  defining  n^Iigence 
and  ordinary  care,  cover  the  whole  law  of 
the  cue,  and  no  other  instructions  are 
necessary. 

On  another  trial  the  evidence  in  regard  to 
the  defendant's  putting  dirt  on  the  top  of 
the  dump  will  be  omitted. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
17L.Rj&.(N.S.) 
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CHARLES  E.  LANCASTER 

V. 

MORRILL  H.  AMES. 
(IOSMe.87,  aSAU.  638.) 

Evidence  —  letter  —  antbentication. 

1.  A  letter  bearing  a  typewritten  signa- 
ture is  admissible  in  evidence  as  proof  of  the 
receipt  of  a  remittance  acknowledged  there- 
in, without  authentication  of  the  signature, 
where  it  was  sent  in  response  to  a  letter 
containing  notification  of  the  remittance. 
Same  anthenticitr. 

2.  That  a  letter  was  written  in  response 
to  another  sufficiently  appears  from  evidence 
that  it  was  dated  the  day  after  the  latter, 
and  referred  to  checks  transmitted  in  It  and 
to  receipts  to  be  sent  to  persons  from  whom 
the  money,  represented  by  them,  was  al- 
leged to  have  been  received. 

Gaming  —  stock  transaction  —  retarning 
naoner  advanced. 

3.  A  court  will  not  enforce  a  promise  to 
repay  money  advanced  for  use  in  buying 
Htocks  on  margins  on  account  of  the  one 
making  the  advance. 

(September  19,  1907.) 


Case  Sate.  —  Neceaaity  of  proof  of  gen' 
uinenesa  of  reply  letter. 

Where  a  letter,  properly  stamped  and 
mailed,  was  addressed  to  a  party  at  nis  post- 
office  address,  and  a  reply  thereto,  purport- 
ing  to  be  from  the  party  to  whom  the 
original  letter  was  sent,  was  received  hy  the 
sender  in  due  course  of  mail,  the  rule  ia 
that  such  facts  are  prima  facie  sufficient  evi- 
dence of  the  genuineness  of  the  reply  letter. 
Campbell  v.  Woodstock  Iron  Co.  83  Ala.  351, 
3  So.  369;  Norw^an  Plow  Co.  v.  Munger, 
52  Kan.  371,  35  Pae.  11;  Ullman  v.  Bab- 
cock,  63  Tex.  68. 

The  courts  will  not  presume  that  some 
stranger,  surreptitiously  or  otherwise,  got 
possession  of  the  original  letter  and  an- 
swered it  (Chicago,  B.  &,  Q.  R.  Co.  v.  Rob- 
erts, 10  Colo.  App.  87,  49  Pae.  428),  but 
will  presume  that  such  answer  is  the  letter 
of  the  one  whose  name  is  signed  to  it  ( Sco- 
field  V.  Parlin  &.  O.  Co.  10  C.  C.  A.  83.  18 
U.  S.  App.  692,  61  Fed.  804;  Raganv.  Smith, 
103  Ga.  566,  29  S.  E.  759;  Melbv  v.  D.  M. 
Osborne  &.  Co.  33  Minn.  492,  24  N.  W.  253; 
Leesville  Mfg.  Co.  v.  Morgan  Wood  A  Iron 
Works,  7S  S.  C.  342,  65  S.  E.  768),  and  will 
admit  such  reply  letter  in  evidence  without 
proof  that  it  is  in  the  handwriting  of  the 
party  purporting  to  have  sent  it  (White  v. 
Tolliver,  110  Ala.  300,  20  So.  97;  Atlantic 
Ins.  Co.  V.  Manning,  3  Colo.  224:  Boykin 
v.  State,  40  Fla.  484,  24  So.  141;  Gray- 
ville  Waterworks  V.  Burdick,  109  III.  App. 
520:  Lyon  v.  Railway  Pass.  Assur.  C-o.  46 
Iowa.  631 :  City  Nat.  Bank  v.  Jordan  (Iowa) 
117  N.  W.  758:  Connecticut  v.  Bradlsh.  14 
Mass.  206 ;  J.  H.  Sanders  Pub.  Co.  v.  Emerson, 
64  Mo.  App.  662;  Hays  v.  General  Assem- 
bly American  Benev.  Asso.  127^^0.  App. 
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I^XCEPTIONS  by  defendant  to  rulings 
J  of  the  Superior  Court  for  Cumberland 
County  made  during  the  trial  of  an  action 
brought  to  recover  back  money  allied  to 
have  been  deposited  with  defendant  for  in- 
vestment which  resulted  in  a  verdict  in 
plaintiff's  favor,  and  motion  by  him  for  new 
trial.  Sustained. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Selders,  Haraball,  &  Sturgls 
for  defendant. 
Mr.  Clarence  B.  Sawyer  for  plaintiff. 

Savage*  J.>  delivered  the  opinion  of  the 

court: 

The  plaintiff  in  his  declaration  alleges, 
among  other  things,  that  he  let  the  defend- 
ant have  $100  to  invest,  and  that  the  de- 
fendant promised  to  account  for  or  return 
the  same  at  the  end  of  one  year,  if  so  re- 
quested. Also,  under  the  money  counts  in 
his  writ,  the  plaintiff  made  the  following 
specification:  "The  plaintiff  will  prove  the 
defendant  accepted  $100  on  July  13,  1903, 
for  use  of  the  plaintiff;  and  that  he  agreed 
to  repay  or  account  for  said  sum  at  the 
end  of  one  year,  but  has  neglected  ao  to  do 
upon  request,  and  that  said  money  was  ac- 
cepted by  the  defendant  to  InTest."  We  can 
discover  no  substantial  difference  between 
the  special  count,  and  the  specification  under 
the  money  counts.  Although  other  promises 
are  set  out  In  the  special  count,  the  amount 
of  the  verdict  for  the  plaintiff,  considered  in 
the  light  of  the  evidence,  makes  it  certain 
that  the  jury  based  their  verdict  iipon  the  al- 
legations which  we  have  already  stated. 
The  pluntiff*s  testimony,  or  at  least  some 
portions  <A  it,  toided  to  support  these  allega- 
tions. 

The  defendant,  on  the  other  band,  denied 
making  the  alleged  promise,  but  claimed 
that  the  plaintiff  let  him  have  the  money  to 
be  sent  to  a  concern  in  Boston,  known  as  the 
Financial  Indicator  Company,  to  be  used  by 
that  company  in  buying  on  the  plaintiff's  ao^ 
count  stock  in  the  American  Sugar  Refining 


'  Company  on  margins.  He  also  claimed  that 
I  the  sole  responsibility  assumed  by  him  was 
the  forwarding  of  the  money  to  the  Boston 
concern,  and  that  he  forwarded  the  money  as 
agreed.  Either  one  of  the  defendant's 
claims,  if  sustained  by  proof,  would  consti- 
tute a  defense.  The  defendant,  therefore,- 
as  a  part  of  his  defense,  had  a  right  to  show 
that  he  forwarded  the  money  to  the  Finan- 
cial Indicator  Company. 

It  seems  to  be  undisputed  that  when  the 
plaintiff  paid  his  money  to  the  defendant  the 
latter  gave  him  a  receipt  of  the  following 
tenor: 

Portland.  July  13,  1003. 
Received  of  Charles  E.  Lancaster  one  hun- 
dred dollars  to  be  Invested  in  the  Financial 
Indicator  Co.  81  State  St.,  Boston,  Mass. 
This  receipt  to  be  void  when  he  reeeivea  re- 
ceipt from  said  Go. 

The  defendant  testified,  without  objection, 
that  he  sent  a  check  for  the  money  to  the 
Financial  Indicator  Company  by  mail,  the 
night  of  the  13th  of  July;  that  the  check 
came  back  to  him  in  the  ordinary  course  <A 
bankii^  as  paid,  ud  bearing  the  indorse- 
ment of  W.  H.  Gilman,  the  treasurer 
and  manager  of  the  Indicator  company;  and 
that  on  the  16th  of  July  he  received  the  let- 
ter which  he  offered  as  a  reply  to  his  remit- 
tance of  the  plaintiff's  money.  This  letter 
bore  date  "Boston,  July  U,  1903."  Upon  it 
was  "printed  what  appeared  to  be  tiie  letter 
head  of  the  Financial  Indicator  Company  at 
31  State  street,  Boston,  together  with  the 
names  of  the  president,  and  of  W.  H.  GU- 
man  as  treasurer.  The  whole  body  of  the 
letter,  including  the  name  of  the  one  pur- 
porting to  be  Uie  writer,  waa  typewritten. 
There  was  no  written  signature. 

The  defendant  further  testified  that  he  had 
before  that  time  received  letters  from  Gilman 
or  the  Indicator  Co.,  having  a  letter  head 
like  the  one  in  qnesticm;  that  usually  they 
had  been  signed  on  the  typewriter  only; 


195,  104  S.  W.  1141;  People's  Nat.  Bank  v. 
Geisthardt,  56  Neb.  232,  76  N.  W.  682; 
Peycke  V.  Shinn,  76  Neb.  364,  107  N,  W. 
380;  Armstrong  v.  Advanra  Thresher  Co. 
6  S.  D.  12,  57  N.  W.  1131;  Lewis  v.  Alex- 
ander [Tex.  Civ.  App.]  31  S.  W.  414;  Lover- 
in  A  B.  Co.  V.  Bumgamer,  69  W.  Ta.  46, 
62  S.  E.  1000;  Ovenaton  v.  Wilson,  2  Car. 
■&  K.  1). 

And  so  it  was  held  where  the  reply  let- 
ter was  typewritten  (Davis's  Sons  v.  Rob- 
ioBon.  67  Iowa,  365,  26  N.  W.  280;  Norwe- 
gian Plow  Co.  V.  Munger,  supra)  and  type- 
sifined  (Hiiber  Mfg.  Co.  v.  Claudel,  71  Kao. 
441.  80  Pac.  860),  and  where  the  reply 
letter  was  written  on  the  letter  head  of 
a  corporation  to  which  the  orij^nal  letter 
Avos  addrenscd.  although  the  signature  to 
the  reply  letter,  of  a  person  named  in  tbt 
i7L.R.A.(N.S.) 


letter  head  as  an  officer  of  the  corporation, 
appeared  to  have  been  affixed  with  a  rub- 
ber stamp  (National  Acci.  Soc  v.  Spiro,  24 
C.  C.  A.  334,  47  U.  S.  App.  293,  78  Fed. 
774). 

In  UlintKia  C.  R.  Co.  T.  Messnard.  16  111. 
App.  213,  it  i»s  held  thi^  though  such 
evidence  was  not  conclusive  proof  of  iti 
genuineness,  it  waa  sufficient  to  warrant 
its  introduction  in  evidence,  even  though 
the  one  whose  name  was  signed  thereto 
denied  having  written  it. 

In  Nichols-Shepard  Co.  v.  Ringler,  135 
Iowa,  181,  112  N.  W.  543,  a  reply  letter  was 
held  admissible  in  evidence;  but  in  this  caai 
the  receiver  of  the  letter  identified  the 
nature  by  comparison  with  letters  |ffevioiu- 
1y  received  from  the  same  writer. 
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that  be  had  replied  to  Gilman.  taking  up 
matters  presented  in  such  letters,  and  bad 
received  replies  back  from  him  eorering  the 
same  subjects. 

The  letter  was  addressed  to  the  defendant, 
and,  omitting  the  letter  head  and  unmaterial 
mattm,  waa  aa  follows: 

Dear  Sir: — 

Your  letter  of  yesterday's  date  inclosing 
checks  .for  $160  received.  .  .  .  I  have  an 
appointment  with  some  prominent  parties  at 
3:30,  and  I  trust  you  will  excuse  the  delay 
about  sending  receipts  until  to-morrow. 

I  shall  send  one  direct  to  Dr.  Charles  E. 
Lancaster,  Brunswick,  Me.,  and  the  other  di' 

reetly  to  you  for  Elizabeth  W.  V.  , 

Yoars  truly, 

W.  H.  Gilman. 

This  letter  when  offered  was  excluded  by 
the  court,  and  exceptions  were  taken  by  the 
defendant,  the  verdict  being  against  him. 
The  correctness  of  this  ruling  we  have  now 
to  CfHisider. 

The  letter  was  excluded,  not  because  a 
genuine  acknowledgment  of  the  defendant's 
remittance  to  Gilman  or  the  Indicator  com- 
pany would  not  have  been  admissible,  as  in- 
deed it  would  be,  but  solely  because,  being 
wholly  typewritten,  it  was  not  "authenti- 
cated in  the  usual  way,"  and  because  "the 
letter  itself,  in  the  judgment  of  the  court, 
did  not  seem  to  possess  sufficient  internal 
evidence  of  its  authority  to  allow  it  to  go 
to  the  jury." 

It  is  true  as  a  general  rule  that  documen- 
tary evidence,  to  be  admissible,  must  he  au- 
thenticated, and  in  case  of  a  letter  this  is 
ordinarily  done  by  proof  of  the  genuineness 
of  the  signature  of  the  writer.  When  the 
signature  is  typewritten  this  method  of  au- 
thentication may  be  difficult,  if  not  impos- 
sible. At  any  rate  it  was  not  tried  in  this 
case.  But  there  is  a  relaxation  of  this  rule 
in  the  ease  of  what  are  called  reply  letters. 
The  rule  does  not  apply  to  a  letter  which  is 
received  by  due  course  of  mail,  purporting 
to  come  in  answer  from  the  person  to  whom 
a  prior  letter  has  been  duly  addressed  and 
mailed.  Proof  of  these  facts  is  sufficient 
evidence  of  the  genuineness  of  the  reply  to 
go  to  the  jury,  without  specific  proof  of  the 
^uineness  of  the  signature.  The  genuine- 
nen  is  assumed,  at  least,  until  the  contrary 
is  shown.  Connecticut  t.  Bradish,  14  Mass. 
2M;  3  Wi§pnore,  Ev.  i  2163:  The  rule  is 
reo^iEed  m  Abbott  v.  McAloon,  70  Me.  98. 
nils  is  true  when  the  signature  is  in  the 
handwriting  of  some  person.  Logically,  it 
must  be  equally  true  when  the  signature  is 
typewritten. 

We  think  the  letter  before  us  bears  inter- 
nal evidence  of  being  an  answer  to  a  prior  one 
niuB.A.(N.S.) 


written  by  the  defendant  to  Gilman,  the 
treasurer  of  the  Indicator  company.  The 
succession  of  dates,  the  reference  to  checks 
received  and  to  receipts  to  be  sent  to  the 
plaintiff  and  one  other  person,  taken  in  con- 
nection with  the  testimony  respecting  the 
letter  written  by  the  defendant  to  the  In- 
dicator company,  leave  no  real  doubt  that 
the  letter  over  the  name  "Gilman"  was  an 
answer  to  one  written  the  day  before  by  the 
defendant,  in  which  he  says  he  inclosed  the 
plaintiff's  money.  That  is  certainly  the  pur- 
port of  it.  Accordingly  we  think  that  the 
letter  should  have  been  admitted.  The  de- 
fendant's exceptions  must  be  sustained. 

We  think  that  the  motion  for  a  new  trial 
should  also  be  sustained. 

The  plaintiff  denies  that  he  Icnew  that  the 
money  was  to  be  sent  to  the  Boston  concern 
for  investment,  or  that  he  understood  it  was 
to  be  used  for  stock  gambling  either  in  Bos- 
ton, or  by  the  defendant  at  Portland.  The 
effect  of  the  receipt  taken  by  him  and  of 
some  of  his  admisaioos  renders  it  extranely 
improbable  that  his  present  version  relating 
to  the  defendant's  position  in  the  matter  is 
the  true  one.  But  assuming  that  it  was  as 
he  DOW  claims,  and  that  he  thought  be  was 
dealing  with  the  defendant  alone  as  a  prin- 
cipal, we  think,  after  a  careful  consideration 
of  all  the  evidence,  that  the  plaintiff,  not- 
withstanding his  denials,  intended  that  his 
money  should  be  used  in  stock  gambling. 
To  say  in  the  light  of  the  evidence  that  he 
did  not  understand  that  the  money  was  to 
be  used  in  buying  "sugar"  stock  on  margins 
is  not  creditable  to  the  intelligence  of  an 
educated  professional  man  such  as  he  is. 
We  are  convinced  that  he  so  understood, 
and  that  he  intended  the  money  to  be  so 
used.  If  so,  the  whole  transaction  was  il- 
legal. Rumsey  v.  Berry,  66  Me.  670; 
O'Brien  v,  Luques,  81  Me.  46,  16  Atl.  304. 
The  defendant's  promise  to  repay  or  to  be 
accountable  for  the  money,  if  he  made  such 
a  promise,  was  a  part  of  the  illegal  trans- 
action, which  the  court  will  not  enforce. 
Tyler  v.  Carlisle,  79  Me.  210,  1  Am.  St.  Rep, 
301,  9  Atl.  366.  We  think  the  verdict  was 
clearly  wrong,  and  that  it  should  be  set 
aside. 

Motion  and  exceptions  sostained. 


MIOHIGAN  SUPKBaO:  C01TBT. 

HENRY  YOUNG 

T. 

EUOENE  STEIN,  PUT.  In  EzT. 

(1S2  MSeh.  810,  116  N.  W.  IBS.) 

Bnllding  contract  —  binding  effect, 

1.  The  owner  is,  in  the  absence  of  fraud 
or  eoUusion,  bound  by  the  certificate  of  the 
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architect  as  to  the  completion  of  a  building 
contract  where  such  certificate  hy  the  terms 
of  the  oontract  was  to  be  binding  on  the 
contractor,  although  the  contract  was 
signed  hj  the  architect  as  agent  of  the  own- 
er,— eepecially  if  the  owner  adopted  the 
contract  as  hia. 

Same  —  certificate  —  estoppel. 

2.  The  architect's  certificate  of  compli- 
ance with  the  plana  and  specifications  of  a 
building  contract  estops  the  owner  from 
disputing  such  compliance  bo  far  as  it  is 
not  within  the  exception  of  the  contract  that 
the  certificate  shall  not  release  the  contract- 
or from  any  obligation  to  perform  the  wortc 
in  a  good  and  mnrkmanlike  manner. 
Same  —  def ecUTe  workmsnahip. 

3.  Sloping  floors  and  windows  out  of 
shape  are  evidence  of  bad  workmansMp 
within  the  meaning  of  a  building  contract 
that  the  architect's  certiQcate  shall  not 
release  the  contractor  from  the  obligation 
of  performing  the  work  In  a  good  and 
workmanlike  manner. 

(May  1,  1008.) 

EBROR  to  the  Cironit  Court  for  Wayne 
County  to  reriew  a  Judgment  in  plain- 
tiff's fftvor  in  an  action  broi^^t  to  recover 
the  amonnt  alleged  to  be  on  a  building 
contract.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Stellwagen  A  MwdKay,  for 
^aintiff  in  error: 

Ebvlng  tiJEcn  possession  of  the  house,  the 
owner  would  be  liable  vnty  on  a  quantum 
menift. 

Eaton  T.  Gladwell,  121  Mich.  444,  80  N- 
W.  S92. 

Mr.  Isaac  N.  Payne,  for  defendant  in 
error: 

When  the  architect  has  the  power  to  in- 
spect and  approve  or  reject  work  and  ma- 
terial, he  is  the  representative  of  the  owner, 
and  his  decision  as  to  t^  character  of  the 
work,  etc.,  by  his  final  certificate,  is  binding 
on  the  owner. 

Wildey  T.  Fractional  School  Dist.  No.  1, 
26  Mich.  419;  Omaha  v.  Hammond,  04  U. 
S.  08,  24  L.  ed.  70;  Kihlbetg  v.  United 
States.  07  U.  S.  308,  24  L.  ed.  1106;  Sweeney 
V.  United  States,  100  U.  8.  618,  S7  L.  ed. 
106S,  3  Snp.  Ct.  Bep.  344;  Martinebuig  ft  P. 
R.  Co.  V.  March,  114  U.  S.  640,  20  L.  ed.  265, 
5  Sup.  Ct.  Rep.  1036;  O'Reilly  v.  Kerns,  62 
Fa.  217;  Lull  v.  Korf,  70  111.  420,  84  HI.  226; 
Condon  v.  Soutii  Side  R.  Co.  14  Gratt.  308; 


Xote.  —  Effect  of  decision  of  architect, 
engineer,  or  umpire  in  case  of  fraud  or  mis- 
take, see  case  note  to  Edwards  v.  Harts- 
horn, I  L.K.A.{N.8.)  1060.  As  to  whether 
full  or  substantial  performance  of  a  con- 
struction contract  will,  as  a  matter  of 
law,  excuse  the  failure  to  secure  an  archi- 
tect's or  engineer's  certificate  as  required 
by  a  contract,  see  case  note  to  Bush  v. 
Jones,  6  L.R.A.(N.S.)  774. 
17T...R.A.(N.S.) 


Hudson  V.  McCartney,  33  Wis.  332 ;  Kane  v. 
Stone  Co.  39  Ohio  St  1;  Stose  v.  Helssler, 
120  111.  433,  60  Am.  Rep.  663,  11  N.  E.  161 ; 
Canal  Trustees  v.  Lynch,  10  HI.  626;  He- 
Avoy  T.  Long,  13  111.  147;  Mills  v.  Weeks, 
21  lU.  S6I;  McAuley  v.  Carter,  22  111.  63; 
Parmelee  v.  Hambleton,  24  111.  608;  Wallace 
V.  Curtiss,  36  III.  156;  Snell  v.  Brown,  71 
HI.  133;  Coey  v.  Lehman,  70  111.  173;  Tay- 
lor V.  Benn,  70  111.  181 ;  Downey  v.  O'Don- 
nell,  86  111.  49,  92  HI.  659;  Finney  v.  Con 
don,  86  III.  78;  Vermont  Street  M.  E.  Church 
V.  Brose,  104  111.  206;  Hot  Springs  B.  Co.  v. 
Maher,  48  Ark.  622.  3  S.  W.  639 ;  McMahon 
v.  New  York  &  E.  R.  Co.  20  N.  Y.  463: 
Delaware  £  H.  Canal  Co.  v,  Pennsylvania 
Coal  Co.  60  N.  Y.  264;  Tetz  v.  Butterficld, 
54  Wis.  246,  41  Am.  Rep.  29,  11  N.  W.  531. 

McAlvay,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

Plaintiff  is  a  contractor  and  builder  in 
the  city  of  Detroit.  He  entered  into  a  con- 
tract in  writing  to  build  a  house  for  defend- 
ant for  the  sum  of  |1,892,  according  to  cer- 
tain plans  and  specifications,  lliis  suit 
was  brought  to  recover  a  balance  of  $500 
claimed  to  be  due  under  the  contract,  and 
for  some  extras  amounting  to  $104.50.  Thft 
declaration  was  in  assumpsit  upon  the  con- 
tract and  on  the  omimon  counts.  Defendunt 
under  the  general  issue  gave  notice  of  spe- 
cial defense,  admitting  that  the  contract  was 
entered  into,  but  that  it  was  not  performed 
by-  plaintiff  according  to  its  terms,  to  his 
damage,  which  he  waa  entitled  to  recoup. 
He  also  gave  notice  of  set-off.  A  verdict  for 
$738.50  was  rendered  in  favor  of  plaintiff, 
upon  which  a  judgment  was  entered. 

The  case  is  here  for  review  upon  writ  of 
error.  The  terms  of  the  contract  need  not  be 
set  forth,  as  it  is  of  considerable  length.  The 
owner  agreed  to  pay  the  contractor  $1,892 
for  the  work  and  materials  as  follows:  "On 
certificates  issued  from  time  to  time  as  the 
work  progresses,  reserving  10  per  cent  until 
the  work  is  entirely  completed  and  accepted 
by  the  owner  and  architect.  It  being  under- 
stood that  the  final  payment  shall  be  made 
within  thirty  days  alter  this  contract  is 
completely  finished;  provided  that  in  each  of 
said  cases  the  architect  shall  certify  in  writ- 
ing that  all  the  work  upon  the  performance 
of  which  the  payment  is  to  become  due  has 
been  done  to  their  satisfaction." .  The  con- 
tract also  provides:  "It  is  farther  mutually 
agreed  by  the  parties  hereto  that  the  inspec- 
tion of  any  work  by  the  architect,  or  the  is- 
suance of  certificates  thereon  by  him,  or  pay- 
ments made  by  the  owner  under  this  con- 
tract, shall  not  release  the  contractor  of  any 
obligation  to  perform  the  work  in  a  good  and 
workmanlike  manner;  and  in  case  of  any 
default  or  defects  being  found  at  any  time. 
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cither  in  workmanahip  or  materials,  ttie 
same,  with  all  damages  due  thereto,  shall  be 
repaired,  replaced,  or  made  good  hj  the  con- 
tractor at  hia  own  cost  and  expense."  De- 
todant  iDsiats  that  the  house  was  not  built 
according  to  plans  and  specifications,  and  he 
was  not  bound  by  the  certiftcatea  of  the  arch- 
itect. Paragraph  1  of  the  contract  requires 
the  contractor  to  do  the  work  under  the 
direction  and  to  tlie  satisfaction  of  architect 
(aetiag  aa  agent  of  said  owner)  ".  .  . 
agreeably  to  the  drawing  and  specifications 
made  by  said  architect."  Under  paragraph 
2,  in  ease  of  doubt  "respecting  the  true 
meaning  of  the  drawings  or  specifications, 
reference  shall  be  made  to  the  architect, 
whoM  decision  thereon  shall  be  final  and  con- 
dusiTe."  Paragraph  4  requires  the  contract- 
or, on  notice  from  the  architect,  "to  remove 
from  the  grounds  or  building  all  materials 
condemned  by  them,  ...  or  take  down 
all  portiona  of  the  work  which  the  architect 
shall  eondemn  as  unaound,"  etc.  Paragraph 
8  provides:  "The  contractor  shall  make  no 
claim  for  additional  work  unless  the  same 
shall  be  done  in  pursuance  of  an  order  from 
the  architect.  Paragraph  10  provides: 
"Should  the  eontraetor  at  any  time  refuse 
or  Mgleet  to  supply  a  ndBciency  of  prop- 
el ikilled  workmoi  or  of  materials  of  the 
proper  qualify,  or  f^l  in  any  respect  to 
prosecute  the  work  with  promptnees  and  dil- 
igenoea  or  Hil  In  the  performance  of  any  of 
the  agreements  on  bis  part  herein  contained, 
such  refusal,  neglect,  or  failure  being  certi- 
fied Die  architect,  the  owner  shall  be  at 
liberty,  after  three  days'  written  notice  to 
the  contractor,  to  provide  any  such  labor  or 
materials,  etc.  .  .  .  And  if  the  architect 
shall  certify  that  such  refusal,  neglect,  or 
failure  is  aufBcient  ground  for  such  action, 
the  owner  shall  be  at  liberty  to  terminate  the 
employment  of  the  contractor  for  tJie  said 
work,  and  to  enter  upon  the  premises  and 
take  possession  of  all  materials  thereon,  and 
to  employ  any  other  person  or  persons  to 
finish  the  work,  and  to  provide  materials 
therefor.  .  .  .  The  expenses  incurred  by 
the  owner  as  herein  provided,  either  for  fur- 
nishing materials  or  for  finishing  the  work, 
and  any  damage  incurred  through  sudi  de- 
fault, shall  be  audited  and  certified  by  the 
architects,  whose  certificate  thereof  shall  be 
emeluaive  upon  the  parties.*' 

It  ia  clear  that,  under  this  otmtract,  the 
determinatioii  of  tiie  architect  as  to  what  is 
required  of  the  contractor  by  the  plans  and 
ipedfieationa  is  conclusive  upon  the  contract- 
or, and,  unless,  such  determination  is  like- 
wise conclusive  upon  the  owner,  we  should 
Iiave  the  anomalous  and  unconscionable  re- 
tult  that  the  owner  might  contest  the  con- 
]7LJljl.(N.S.) 


tractor's  right  to  compensation  for  work  per- 
formed by  hira  precisely  as  ordered  by  the 
owner's  agent,  the  architect,  whose  orders  he 
was  bound  to  obey.  Such  a  construction  of 
the  contract  ought  not  to  be  adopted  unless 
imperatively  required  by  its  terms.  Wildey 
v.  Fractional  School  DUt  No.  1,  8S  Mich. 
419. 

The  contract  was  drawn  by  the  architect 
as  the  agent  of  the  owner,  and  was  signed 
by  the  architect,  and  not  by  the  owner;  the 
owner  adopting  the  contract  as  his  after  its 
execution.  The  architect  is  described  in  the 
contract  as  agent  of  the  owner.  The  provi- 
sion in  paragraph  13  "that  in  each  of  the 
said  cases  the  architect  shall  certify  in  writ- 
ing that  all  the  work  upon  the  performance 
of  which  the  payment  is  to  become  due  has 
been  done  to  tjieir  satisfacthm"  indicates 
clearly  that  the  acceptance  "by  the  owner 
and  architect"  is  to  be  evidenced  by  tiie  cer- 
tificate of  the  architect.  This  certificate  the 
contractor  obtained,  and,  being  made  by  the 
owner's  unquestioned  agent,  acting  entirely 
within  the  scope  of  bis  express  authority, 
it  bound  the  owner,  in  the  absence  of  any 
showing  of  fraud  or  collusion,  as  much  as 
though  be  himself  had  signed  it.  Lamson 
v.  Marshall,  133  Mich.  250,  05  N.  W.  78. 

The  trial  judge  correctly  held  that  defend- 
ant was  estopped  by  the  architect's  certifi- 
cates from  raising  the  question  of  a  failure 
on  the  part  of  the  contractor  to  comply  with 
the  plans  and  specifications,  so  far  aa  such 
failure  was  not  the  result  of  bad  workman- 
ship. Defendant  was  not  allowed  to  show 
faulty  workmanship;  the  court  holding  that 
he  had  accepted  the  house  and  was  estopped. 
The  question  of  acceptance  upon  this  record 
was  one  of  fact  for  the  jury,  bo  far  as  the 
question  of  good  workmanship  and  materials 
was  concerned.  Gier  r.  Daiber,  148  Mich. 
190,  111  N.  W.  773. 

The  question  of  damages  from  fanify  work- 
manship should  have  been  submitted  to  the 
jury,  under  the  fourteenth  paragraph  of  the 
contract.  The  testimony  tended  to  sliow, 
and  it  was  substantially  admitted  by  plain- 
tiff, that  certain  rooms  were  constructed 
with  one  side  several  inches  longer  than  the 
parallel  one;  that  on  one  side  of  the  bay 
window  22-iiich  glass  was  used,  and  on  the 
other  24-inch,  which  twisted  the  window 
around  and  threw  It  out  of  shape.  Such  con- 
struction is  at  least  evidence  of  bad  work- 
manship, which  the  parties  undertook  to 
cover  tpy  the  fourteenth  paragraph.  The 
court  was  in  error  in  excluding  such  evi- 
dence. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  a  new  trial  ordered. 
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FRANK  W.  SCOTT.  Plff.  in  Err., 

V. 

UNIVERSITY  OP  MICHIGAN  ATHLETIC 
ASSOCIATION  et  al. 

(—  Mich.  — ,  116  N.  W.  624.) 

University  —  student  body  —  collapBO  ot 
stand. 

1.  A  student  association  of  a  univeraity, 
which  erects  through  one  of  its  directors 
a  stand  upon  the  atheletic  field  to  accom- 
modate patrons  of  athletic  exhibitions  given 
thereon,  is  liable  for  injuries  to  a  patron 
through  the  collapse  of  the  stand  due  to  its 
neglipent  construction,  although  it  could  not 
have  been  constructed  without  consent  of  the 
authorities  of  the  university,  and  the  direct- 
or who  supcn'ised  Its  erection  was  employed 
and  paid  by  the  university  as  adviser  of  the 
athletic  policy  of  the  association. 
Amusement  —  collapse  ot  stand  —  lia- 
bility. 

2.  The  mere  employment,  by  persons  about 
to  give  an  athletic  exhibition  to  which  tHe 
public  is  invited  upon  payment  of  an  ad- 
mission fee,  of  competent  persons  to  build 
and  inspect  a  stand  for  the  accommodation 
of  patrons,  will  not  absolve  them  from  li- 
ability for  injuries  to  a  patron  from  the 
eoUarae  of  the  stand  through  a  patent  de- 
fect diaeoveraUe  by  the  exercise  of  proper 
ear*. 

(May  26,  1908.) 

ERROR  to  the  Circuit  Court  for  Monroe 
County  to  review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  recover 
damages  for  personal  injury  alleged  to  have 
been  caused  by  defendants'  n^ligence.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Liee  N.  Brown,  fi.  B.  Norrls, 
and  J.  W.  Bennett,  for  plaintiff  in  error: 

It  is  not  sufficient  that  the  athletic  asso- 
ciation and  Mr.  Baird  employed  the  very 
best  talent  obtainable  to  pass  upon  the  suf- 
ficiency of  the  structure ;  that  they  took  due 
precautions  to  insure  the  safety  of  the  plain- 
tiff while  occupying  this  bleacher. 

Van  Dusen  v.  Letellier,  78  Mich.  492,  44 
N.  W.  572 ;  Woods  v.  Chicago  &  G.  T.  R.  Co. 
lOe  Mich.  396,  66  N.  W.  328;  Stowell  v. 
Standard  Oil  Co.  139  Mich.  18,  102  N.  W. 
227 ;  Hagan  v.  Chicago,  D.  &  C.  G.  T.  Junc- 
tion R.  Co.  80  Mich.  615,  49  N.  W.  509;  Fox 
v.  BuiTalo  Park,  21  App.  Div.  321,  47  N.  Y. 
Supp.  788.  Affirmed  in  163  N.  Y.  669,  67  N. 
B.  1109;  1  Thomp.         996;  Cork  v.  Bios- 

Note.  —  Liability  of  one  maintaining  ex- 
hibition to  which  public  are  invited  for 
.safety  of  persons  visiting  pranises,  eee  case 
note  to  Hi^na  v.  Franklin  County  Agri. 
Soc.  3L.R.A.(N.S.)  1132. 
17L.R.A.(N.S.) 


som,  162  Mass.  330,  26  L.R.A.  256,  44  Am. 
St  Rep.  362,  38  N.  E.  496. 

The  occupier  of  premises  owes  a  duty  to 
one  visiting  the  premises  upon  his  invita- 
tion, to  use  reasonable  care  to  prevent  dam- 
age to  the  guest. 

Mclntyre  v.  Pfaudler  Vacuum  Fermenta- 
tion Co.  133  Mich.  562.  95  N.  W.  527;  Sam- 
uelson  V.  Cleveland  Iron  Min.  Co.  49  Mich. 
170,  43  Am.  Rep.  456,  13  N.  W.  499;  Brown 
T.  Stevens,  186  Mich.  311,  99  N.  W.  12; 
McCmm  v.  Weil  ft  Co.  126  Mich.  297,  84 
N.  W.  282;  Pelton  T.  Schmidt,  104  Mich. 
346,  63  Am.  St.  Rep.  462,  62  N.  W.  662. 

Although  the  association  employed  Pipp 
to  build  the  stand  aocordiog  to  his  own 
plans  and  methods,  he  was  supervised  and 
controlled  hy  Baird,  the  managing  director 
of  the  athletic  association;  and  there  is  a 
liability  for  his  acts, 

Wright  V.  Big  Rapids  Door  ft  Blind  Mfg. 
Co.  124  Mich.  91,  60  I^JUL  495,  82  N.  W. 
829;  Thompson  v.  Lowell,  L.  ft  H.  Street  B. 
Co.  170  Mass.  677,  40  LJa.A.  346,  64  Am. 
St.  Rep.  323,  49  N.  E.  913;  Tucker  v.  Cham- 
paign Comity  Agri.  Board,  62  111.  App.  316. 

Evidence  of  proper  and  thorough  inspec- 
tion and  test  is  not  oonolualve  upon  plain- 
tiff. 

Woods  T.  Chicago  ft  G.  T.  R.  Co.;  Hagan 
V.  Chicago,  D.  ft  G.  Q.  T.  Junction  R.  Co.; 
and  Stowell  v.  Standard  Oil  Co.,— «upra; 
Howe  V.  Chicago,  K  ft  S.  R.  Co.  139  Idich. 
638,  103  N.  W.  185;  Meriynum  t.  HaU,  136 
Mich.  296,  99  N.  W.  27. 

Mr.  ThonMB  A.  Bt^le.  with  Messrs. 
Arthnr  Brown  and  Edson  B.  Snnder- 
Iwid,  for  defendants  in  error: 

At  most,  the  «q«rt8  who  inspected  the 
bleacher  were  chargeable  with  errors  of 
judgment. 

Faulkner  v.  Erie  R.  Co.  49  Baib.  324. 

The  bleacher  was  constructed  in  the  cus- 
tomary way,  justified  by  experiemse  and 
tested  by  actual  use. 

Whalen  v.  Michigan  C.  R.  Co.  114  Ifleh. 
522,  72  N.  W.  323 ;  Hagan  v.  Chicago,  D.  ft 
C.  a.  T.  Junction  R.  Co.  86  Mich.  622,  49 
N.  W.  509. 

Plaintiff  has  sued  the  wrong  parties. 

Erwin  v.  Davenport,  9  Heiak.  44;  Lane  t. 
Cotton,  12  Mod.  488;  Heikshaw  v.  Noble,  7 
Ohio  St.  226;  Bissell  v.  Roden,  34  Mo.  68. 
81  Am.  Dec  71;  Feltus  v.  Swan,  62  Miss. 
415;  Ellis  V.  McNaughton,  76  Mich.  237,  1ft 
Am.  St.  Rep.  308,  42  N.  W.  1113. 

Ostrander,  3*,  delivered  the  opinion  of 

the  eourt: 

Teetimony  was  given  from  whleh  ths  faxj 
might  have  found  that  plaintiff  was  Injured 
by  the  collapse  of  a  stand  or  bleacher  eree^ 
ed  by  the  defendant  assodation  for  the  use 
of  and  used      the  public  at  a  game  of  loo^ 
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tall  to  which  the  public  was  invited  «id  re- 
quired to  pay  an  admission  fee  for  tlie  profit 
of  said  auodation ;  that  the  stand,  designed 
to  support  6,000  spectator^  collapsed  firom 
inherent  and  discoverable  weakness  when 
pot  to  its  intended  use  when  occupied 
lets  than  3,000  persona.  At  the  trial  botii 
parties  introduced  testimony,  and  the  court 
without,  so  far  aa  the  record  discloses,  as- 
signing reasons,  directed  a  ve^et  for  de- 
fendants. Judgment  was  entered  on  the  Ter- 
diet 

Plaintiff,  appellant,  eimtenda  that  the  case 
should  have  been  submitted  to  the  jury.  De- 
fnidants  make*  three  contentions.  They  are: 
(1)  That  the  plaintiff  has  in  any  event  no 
right  of  action  against  these  or  any  of  these 
defendants;  (2)  that  plaintiff  has  not  shown 
that  defendants  were  guilty  of  any  negli- 
licnce;  (3)  that,  if  the  circumstances  made 
out  a  prima  facie  cose  of  negligent  construc- 
tion of  the  stand,  the  undisputed  testimony 
for  defendants  establishes  the  fact  of  the 
exercise  of  due  care  on  the  part  of  defend- 
aota  to  render  the  premises  safe. 

And,  first,  as  to  the  parties  defendant, 
they  are  the  voluntary  association  and  its 
officers,  of  whom  defendant  Baird  is  one, 
filling  the  position  of  graduate  director.  The 
active  members  of  the  association  are  the 
undergraduates  and  alumni  who  contribute 
money,  with  an  associate  membership  of 
business  men.  Defendant  Pipp  is  the  person 
emplc^ed  by  the  association  to  erect,  uid 
who  did  erect,  the  stand.  The  theory  of 
defendants  is:  "Mr.  Baird,  as  agent  of  the 
board  of  regents,  was  authorized  by  regent 
Fletcher  to  put  up  the  bleacher.  He  did  so, 
had  it  inspected,  and  the  board  of  regents 
bad  it  inspected.  Not  only  does  the  record 
fail  to  show  any  act  whatever  on  the  part  of 
the  athletic  association  in  regard  to  the 
building  of  the  bleacher,  but  it  shows  af- 
firmatively that  the  athletic  association 
could  not  have  built  a  bleacher  had  it  de- 
sired to  do  so.  Ferry  -Field  was  a  recreation 
ground  for  the  students,  and  the  students,  of 
course,  used  the  field  and  the  structures 
standing  upon  it.  As  regent  Fletcher  testi- 
fied, the  association  was  8im{dy  the  student 
in  another  form.  It  appears,  therefore,  tliat, 
while  the  athletic  association  had  nothing 
to  do  with  the  erection  of  this  bleacher,  it 
was  allowed  by  the  r^^ts  to  use  the  field 
and  the  bleacher  for  the  purpose  of  carry- 
ing on  and  ochibltfug  the  foot-hall  game  be- 
tween Michigan  and  Wisconsin  iiniversities 
on  November  18,  1805.  But  the  board  of 
regents  never  surrendered  full  and  absolute 
control  of  Ferry  field.  While  the  associa- 
tim  was  using  the  field  it  was  as  much  sub- 


ject  to  the  control  of  the  board  of  regent* 
as  at  other  times.  In  other  words.  Ferry 
field  is  exactly  like  other  university  prop- 
erty. It  is  owned  and  oontrolled  by  the 
board  of  r^fenta  for  the  use  of  the  students, 
but  auoh  use  can  never  be  hostile  to  or  ex- 
elusive  of  the  continued  control  the  hoard. 
Having  no  independent  rif^ts  in  Ferry  field, 
the  athletic  association  could  sustain  no 
indepenitottt  liabilities  consequent  upon  its 
use.  It  seems  dear  that  the  athletic  asso- 
ciation, under  its  pennission  from  the  board 
of  regents  to  use  Ferry  field  pursuant  to  the 
general  purposes  of  the  university,  at  most 
merely  represented  the  board  of  regents  in 
conducting  the  game  in  question.  So  far  as 
the  public  is  concerned,  the  association 
might,  therefore,  be  deemed  the  agent  of  the 
board  of  regents  in  conducting  and  exhibit- 
ing the  game  for  the  benefit  of  all  who 
wished  to  witness  it.  And  In  that  capacity 
the  liability  of  the  athletic  association  would 
appear  to  be  the  same  as  that  of  Mr.  Baird 
himself.  Each  is  liable,  if  at  all,  as  agent 
of  the  board  of  r^ents.  Now  it  is  an  ele- 
mentary principle  of  the  law  that  an  agent 
is  not  liable  for  mere  acts  of  nonfeasance, 
but  only  for  acts  of  misfeasance.  This 
principle  luu  been  applied  in  a  great  variety 
of  cases."  Whether  tlie  fact  is  or  is  not 
controlling, — a  point  not  precisely  involved, 
— we  do  not  find  in  the  record  any  testimony 
tending  to  prove  that  the  regents  directly 
or  indirectly  constructed,  or  supervised  the 
construction  of,  the  stand,  or  that  the  de- 
fendant association  or  Mr.  Baird  was  an 
agent  of  the  regents  in  that  behalf.  The 
record  discloses  that,  while  Mr.  Baird  ap- 
plied to  the  chairman  of  the  committee  on 
buildings  and  grounds  for,  and  received,  per- 
mission to  build  the  bleacher,  it  and  all 
other  structures  upon  the  grounds  were  paid 
for  out  of  the  moneys  of  the  defendant  as- 
sociation. The  funds  of  the  association  are 
devoted  to  athletics  and  to  the  furnishing 
and  maintaining  of  Ferry  field.  The  asso- 
ciation receives  and  disburses  its  money,  and 
the  regents  exercise  no  control  of  its  funds, 
except  to  insist  that  there  shall  be  a  proper 
auditing  of  accounts.  AsBuming  that  the 
regents  might  have  refused  permission  to 
erect  the  particular  bleacher,  they  did  not 
do  so.  They  did  not  ereet  It.  Assuming, 
further,  that  Mr.  Baird  is  paid  for  his  serv- 
ices as  adviser  of  tlie  association's  athletic 
policy  by  the  regents,  and  that  his  posi- 
tion of  graduate  director  is  dependent  upon 
bis  enga^ment  with  the  regents,  he  is 
nevertheless  one  of  the  directors  of  defend- 
ant association,  and  by  its  constitution  is 
a  member  of  its  financial  committee;  and  he 
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mlso  exercises  such  powers  and  performs 
mich  duties  as  its  boa^  of  control  may,  from 
time  to  tfane,  determine  and  require.  Wheth- 
er the  related  facts  affect  alike  all  of  the  de- 
fendants, whether  for  any  reason  the  judg- 
ment should  be  affirmed  as  to  some  of  the 
defendants,  are  subjects  not  referred  to  in 
argument,  and  questions  not  considered. 

The  remaining  contentions  may  be  oonaid- 
ered  together.  The  testimony  goes  much  be- 
yond proving  merely  an  accident  and  result- 
ing injury.  That  relied  upon  to  show  that 
defendants  exercised  due  care  tends  to  prove 
that  the  stand  was  erected  by  a  competent 
and  experienced  builder,  of  good  materials; 
that,  before  it  was  used,  it  was  inspected  by 
engineers  and  others  admittedly  competent 
to  perform  the  work  of  inspection,  who  pro- 
nounced it  safe.  It  Is  clear,  however,  that 
a  wholly  inadequate  structure  was  in  fact 
tendered  for  public  use,  and  it  cannot  be  de- 
termined, upon  this  record,  as  matter  of  law, 
that  a  latent,  and  not  a  patent  defect,  dla- 
eoverable  in  the  exercise  of  proper  care, 
existed.  The  managers  of  the  grounds  and 
stands  occupied  upon  the  occasion  in  ques- 
tion the  position  of  proprietors  of  a  public 
resort.  Plaintiff  was  not  a  mere  licensee, 
and  did  not  occupy  the  stand  by  mere  invi- 
tation. Whether  responsibility  to  the  plain- 
tiff is  grounded,  in  the  form  of  action  in- 
stituted, upon  a  contract,  or  upon  a  duty, 
it  exists,  if  at  all,  because  of  an  implied  con- 
tract. The  implied  contract  was  that  the 
stand  was  reasonably  fit  and  proper  for  the 
use  to  which  it  was  put.  The  duty  was  to 
see  to  it  that  it  was  in  a  fit  and  proper  con- 
dition for  such  use.  Neither  plaintiff  nor 
the  public  generally  M'ould  be  expected  to 
examine  the  stand  and  judge  of  its  safety. 
This  consideration,  and  the  probable  conse- 
quences of  failure  of  the  structure,  imposed 
upon  the  responsible  and  profiting  persons 
the  duty  of  exercising  a  high  degree  of  care 
to  prevent  disaster.  They  were  not  insurers 
of  Mfety.  They  did  not  contract  that  there 
were  no  unknown  defects  not  discoverable 
by  the  use  of  reasonable  means,  but,  having 
constructed  the  stand,  they  did  contract 
that,  except  for  such  defects,  it  waa  safe. 
1  Thomp.  Neg.  §§  994-997;  21  Am.  &  Eng". 
Enc.  Law,  p.  472;  Francis  v.  Cockrell, 
L.  R.  5  Q.  B.  184,  s.  c.  39  L.  J.  Q.  B.  N.  S. 
113,  39  L.  J.  Q.  B.  N.  S.  291.  See  also  Fox 
V.  Buffalo  Park,  21  App.  Div.  321,  47  N.  Y. 
Supp.  788;  Id.  163  N.  Y.  659,  67  N.  E. 
1109. 

T)ie  judgment  is  reversed,  and  a  new  trial 
granted. 

Petition  for  rehearing  denied. 
17L.R.A.(N.S.) 


MINNESOTA  SUPREME  COURT. 

CHARLES  D'AUTREMOKT,  JR..  et  al* 
Appta., 

V. 

EDWARD  M.  6AYL0RD  et  al.,  Respta. 

(104  Minn.  166,  116  N.  W.  357.) 

Procesa  —  defective  service  —  nonresl* 
dents. 

1.  Em»B  and  defects  in  the  proceedinip- 
takoi  to  obtain  jurisdiction  of  nonresi- 
dents, of  a  nature  tending  to  mislead  and 
prejudice  the  defendant,  are  fatal  to  tiie 
jurisdiction  of  the  court. 

Same  —  error  —  middle  initial. 

2.  Thouffh  the  failure  to  insert  the  mid- 
dle initial  of  the  defendant's  name  in  a 
summons  where  service  is  made  by  publica- 
tion might  not  be  fatal  error,  the  use  of  & 
wrong  initial  will  not  confer  jurisdiction 
over  the  real  party  defendant 

Same. 

3.  The  publication  of  a  summons  to 
"George  H.  Leslie"  confers  no  }urisdid»OB 
over  ^George  W.  Leslie." 

(May  1.  1908.) 

APPEAL  by  applicants  from  a  judgment 
of  the  District  Court  for  St.  Louia 
County  in  defendants'  favor  in  a  proceed- 
ing to  register  title  to  land.  AfBrmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Henrr  S.  Mahon  and  John  G. 
Williams,  for  appellants: 

The  rule  here  has  ^ways  been  to  regard 
a  mistake,  whether  It  be  In  the  middle  initial 
or  in  the  spelling  of  a  name,  aa  immateriaL 
as  long  as  the  purty  intended  oonld  not  rea- 
sonably be  misled  thereby  to  his  injury. 

Stewart  v.  Colter,  31  Minn.  S85,  18  N.  W. 
98 ;  Lane  v.  Innes,  43  Minn.  137,  45  N.  W.  4 ; 
State  T.  Timuiens,  4  Minn.  325,  Gil.  241; 
State  V.  Sannerud,  38  Minn.  229,  30  N.  W. 
447;  Pinney  v.  Russell  ft  Co.  62  Minn.  443. 
54  N.  W.  484;  Nystnnn  v.  Quinbv,  68  Minn. 
4,  70  N.  W.  774. 

Where  substituted  service  is  complete,  no 
irregularity  in  the  process  can  prevent  the 
jurisdiction  of  the  court  which  would  not 
have  the  same  cfTect  in  the  case  of  personal 
service, 

Quarl  v.  Abbett,  102  Ind.  233,  52  Am.  Sep. 
602,  1  N.  E.  476;  Johnson  v.  Dav,  2  N.  D. 
295,  50  N.  W.  701. 

The  use  of  the  name  "George  H.  Leslie" 
instead  of  "George  W.  Leslie"  is  not  even  a 
misnomer. 

Stewart  v.  Colter  and  Johnson  t.  Day, 

Headnotes  by  Bhown,  J. 


Note.  —  Effect  of  summons  or  notice  to 
person  by  wrong  initial,  see  case  note  to  Illi- 
nois C.  R.  Co.  V.  Hasenwinkle,  16  LJLA. 

(N'.S.)  121). 
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iaiH«;  Uelaad  v.  Johnaon,  77  Minn.  543, 
77  Am.  St.  Rep.  (198,  80  N.  W.  700. 

Hewn.  Snillmi  ft  Gnuit,  for  respond- 
cuts: 

A  middle  initial  or  name  is  a  part  of  the 
name  of  a  pentm,  and  cannot  be  disre- 
garded. 

Parker  T.  FarlEer.  146  Mass.  321,  IS  N.  E. 
902;  Com.  T.  Buckley,  145  Bfass.  181,  13  K. 
E.  308;  Com.  t.  Hall,  3  Pick.  262;  Com.  t. 
Shearman,  11  Cush.  S46;  Dutton  r.  Sim- 
mons, 66  He.  683,  20  Am.  Rep.  729;  Ming 
T.  Gvatkin,  6  Rand.  (Va.)  561;  Bowen  v. 
Hulford,  10  y.  J.  L.  230. 

Wliile  it  may  not«be  necessary  in  all  cases 
to  insert  the  middle  initial  in  a  name,  yet,  if 
a  middle  initial  is  used,  it  must  be  the  true 
initial,  or  there  is  a  fatal  Tarianee. 

Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Pelrc^ 
34  Ind.  App.  188,  72  N.  E.  604;  State  v. 
Hnj^es,  1  Swan,  261;  Prioe  t.  State,  10 
Ohio,  42S;  King  v.  Clark,  7  Ho.  260. 

Gonstmetive  senriee  of  process  is  purely 
a  statutory  creation,  and  in  derogation  of 
tin  common  law;  for  which  reason  the  re- 
quirements of  the  statute  must  be  strictly 
observed. 

Cmmore  v.  Lampman,  86  Hinn.  403.  01 
Am.  St.  Rep.  373,  00  N.  W.  1113;  Corson  t. 
Shoemaker.  55  Hinn.  886,  87  N.  W.  134; 
Clary  v.  O'Shea,  72  Hinn.  106,  71  Am.  St. 
Rep.  466,  76  N.  W.  116;  Bkelton  t.  Sackett. 
01  Ho,  380,  8  S.  W.  874. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

Proceedings  to  raster  title  to  real  prop- 
erly under  the  Torrens  ^tem  of  laiid  trans- 
fer. Respondent  Gaylord  had  judgment  oon- 
drmlng  an  asserteil  interest  in  the  luid, 
snd  applieanta  appealed. 

The  foeta  are  as  foUom:  The  applieant 
Charles  D'Autremont,  and  others,  including 
William  C.  Sherwood,  were  on  Maj  15,  1897, 
and  for  some  time  prior  tiiereto  had  been, 
Ute  owners,  but  in  separata  and  undivided 
iatereata,  of  the  land  in  question.  On  that 
a  judgment  was  duly  rendered  In  the 
district  rourt  of  St.  liouie  county.  In  which 
the  land  is  situated,  in  an  action  therein 
pending  wherein  George  W.  Leslie  was  plain- 
tiff and  the  said  William  G.  Sherwood  was 
defendant,  in  favor  of  Leslie  and  against 
Sherwood  for  the  sum  of  82.001.62,  which 
thai  became  by  the  proper  docketing  ttwreof 
s  lien  upon  Khenv-ood's  interest  in  the  land. 
Thereafter,  on  June  20,  1900,  D'Autremont 
brought  an  action  in  the  district  court  of 
said  ctninty  for  the  partition  of  the  land 
among  thr  several  owners.  All  persons  hav- 
ing or  claiming  any  biterest  in  or  to  the  land 
were  made  parties;  LmIIs  being  des- 
^nated  a>  a  party  defendant  under  the 
name  of  "George  H,  Leslie."  The  result  of 
17L.R.A.(N.S.) 


that  action  was  a  sale  of  the  land  by  a  ref- 
eree aBoointed  by  the  court  for  that  purpose, 
a  division  of  the  same  having  been  found 
impracticable,  and  D'Autremont  became  the 
purchaser.  The  sale  was  confirmed  by  the 
court,  and  a  formal  referee's  deed  executed 
and  recorded  on  January  10,  1001.  On  Sep- 
tember 29,  1902,  said  George  W.  Leslie  duly 
sold  and  assigned  the  judgment  against 
Sherwood  to  one  Sarah  L.  McNulty,  who  in 
turn  sold  and  assigned  the  same  to  respond- 
ent Oaylord;  bot£  instnimenta  of  assign- 
ment being  tiled  in  the  office  of  the  clerk  of 
the  district  court.  The  proceeds  realised 
from  the  lands  in  the  partition  proceedings 
w9Te  insufficient  to  discharge  the  numerous 
judgments  against  Sherwood,  and  no  part  of 
the  judgment  in  favor  of  Leslie  has  ever 
been  paid.  Some  time  in  1006  Gaylord 
caused  execution  to  be  issued  on  this  jut^- 
ment,  under  which  the  interest  of  Sherwood 
in  and  to  the  land  was  levied  upon  and  sold; 
respondent  Gaylord  being  the  purchaser.  In 
this  proceeding  to  register  titie  he  asserted 
an  interest  in  the  land  under  and  by  virtue 
of  this  judgment,  execution,  and  sale. 

The  sole  question  involved  is  whetiier  the 
court  acquired  jurisdiction  of  George  W. 
Leslie  in  the  partititm  suit,  so  that  the  judg- 
ment rendered  tiisrein  and  the  sale  of  the 
land  by  ^  referee  extinguished  the  lien  of 
his  jui^ment  against  Sherwood.  The  sum- 
mons in  that  action  was  served  by  publica- 
tion, and,  as  already  mentioned,  designated 
"George  H.  Leslie"  as  defendant.  It  is  the 
contention  of  appellant  that  the  error  in  the 
name — the  use  of  the  initial  "H."  instead  of 
"W." — ^waa  an  irregularily  not  going  to  the 
jurisdiction  of  the  court;  \riiile  respondent 
contends  that  the  error  was  fatal,  and  the 
publication  of  the  snmmMis  craferred  no  ju- 
risdiction upon  the  oomt  to  adjudicate  the 
righte  of  "George  W.  Leslie."  The  tri^  court 
held  with  respondent,  and  that  the  lien  of 
the  Sherwood  judgment  was  not  affected  by 
the  proceedings  or  judgment  fn  the  parti- 
tion suit.  Though  tin  partition  suit  was  a 
proceeding  in  rem,  the  mere  fact  that  the 
court  acquired  jurisdieticm  over  the  subject- 
matter  thereof-~t]ie  land— did  not  authorize 
it  to  adjudicate  the  righta  or  interesta  of 
parties,  in  the  absence  of  proper  service  of 
summons  upon  than.  Note  to  Finney  v. 
Providence  Loan  ft  Invest.  Co.  60  L.R.A. 
507 ;  Windsor  v.  McVeigh,  98  U.  S.  277,  23 
L.  ed.  015;  Hassall  v.  WUeox,  130  U.  S.  493, 
32  L,  ed.  1001,  9  Sup.  Ct.  Rep.  600;  Dorr  v. 
Rohr,  82  Va.  360,  3  Am.  St  Rep.  106.  And 
we  have  for  consideration  the  question 
whether  the  publication  of  the  summons  in 
the  form  stated  was  a  valid  service  thereof 
upon  "George  W.  Leslie,"  the  real  parly  in 
interest. 

As  a  general  rule,  the  common  law  recog- 
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nizcs  but  oDe  Christian  name,  and  failure  in 
judicial  or  other  proceedingB,  in  ^viog  the 
Dfune  of  the  parly,  to  state  his  middle  nnine, 
or  the  initial  thereof,  aa  commonly  used,  is 
not  fatal  to  their  validity.  Bnt  the  rule,  like 
most  rules  of  judicial  prooedure,  is  not  with- 
out exceptions.  Stewart  T.  Colter,  31  Minn. 
88S,  18  N.  W.  98;  State  v.  HigginB,  60  Minn. 
1,  27  L.ILA.  74,  51  Am.  St.  Rep.  4S0,  81  N. 
W.  816.  It  had  its  origin  during  the  early 
times  in  England,  when  a  person  had  but  one 
name,  and  that  bis  Christian  najne.  His  fur- 
ther identification  was  indicated  by  some 
designated  physical  eharacieristic,  place  of 
residence,  or  deed  of  valor  or  virtue.  Even 
since  the  adoption  of  the  system  of  family 
names,  the  first  or  ChrisUan  name  has  been 
held  by  the  courts  of  England  as  the  true 
name,  in  legal  proceedings,  for  the  designa- 
tion of  persons;  the  middle  name,  or  the  in* 
Itial  th^«of,  being  regarded  as  wholly  unim- 
portant. The  rule  has  been  followed  and  ap- 
plied in  proceedings  both  judicial  and  extra- 
judicial in  this  country,  with  occasional  ex- 
ceptions based  upon  special  circumstances. 
In  all  proceedings  where  an  error  in  the  name 
may  be  corrected  by  appropriate  application 
to  the  court,  or  the  particular  person  may 
be  identified  1^  extrinsic  evidence,  a  mistake 
in  the  name  appearing  in  the  proceeding  or 
writing  involved  is  not  ordinarily  fatal  to  its 
validity.  Our  statutes,  as  do  the  statutes  of 
nearly  all  the  states  of  this  country,  provide 
for  the  oorrection  of  mistakes  in  the  names 
of  parties  in  judicial  proceedings.  Rev. 
Laws  1805,  {  4157;  Casper  v.  Klippen,  61 
Minn.  353,  S2  Am.  St.  Rep.  604,  63  N.  W. 
787;  Kenyon  v.  Semon,  43  Minn.  180,  45 
N.  W.  10.  In  respect  to  similar  mistakes 
in  conveyances  of  land,  mortgages,  contracts, 
or  statutory  proceedings  for  the  foreclosure 
of  mortgages,  the  rules  of  evidence  permit 
the  full  and  comidete  identification  of  par- 
ties misnamed  by  error  or  mistake.  Massil- 
lon  Engine  &  Thresher  Co.  v.  Holdridge,  68 
Minn.  393,  71  N.  W.  399;  Ansley  V.  Green, 
82  Ga.  181,  7  8.  E.  921.  Of  course,  to  au- 
thorize such  amendments  in  judicial  pro- 
ceedings, the  court  must  have  jurisdiction  of 
the  parties  and  afi'ord  them  an  opportunity 
to  be  heard,  and  in  other  proceedings  those 
interested  in  the  subject-matter  must  also 
be  before  the  court,  with  opportunity  to  be 
heard  on  the  question  of  identity.  It  has 
often  been  held  that  the  failure  in  any  pro- 
ceeding, judicial  or  otherwise,  to  include  the 
initial  of  the  middle  name  is  unimportant, 
and  not  fatal  to  its  validity.  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Peirce,  34  Ind.  App. 
188,  72  N.  E.  604;  State  v.  Hughes,  1  Swan, 
261;  King  v.  Clark,  7  Mo.  260.  The  rule 
has  been  declared  otherwise,  however,  where 
a  wron^  initial  is  used,  particularly  in  deed!> 
or  other  instruments  ajEFecting  the  title  to 
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land.  Ambs  v.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  44  Minn.  266>  46  N.  W.  321 ;  Burford  v. 
McCue,  S3  Fa.  427.  And  there  has  been  » 
tendency  in  some  of  the  courts  to  break  awiy 
from  the  old  rule,  and  to  hold  the  full  true- 
name  of  all  parties  essential  in  all  proceed- 
ings. Parker  v.  Parker,  146  Mass.  321,  15- 
N.  E.  902;  Com.  v.  Buckley,  149  Mass.  181, 
13  N.  £.  368;  Button  v.  Simmons,  65  Me. 
583,  20  Am.  Rep.  729;  Ming  v.  Gwatkin, 
6  Rand.  (Va.)  651;  Bowen  v.  Mulford,  10 
N.  J.  L.  230.  In  most  states  it  is  held,  in 
both  dvil  and.  criminal  actions,  that  an 
omission  or  the  use  of  a  wrong  initial  does 
not  affect  the  jurisdiction  of  the  court, 
where  the  right  party  is  actually  served  with 
process  and  brought  into  court.  Casper  v. 
Klippen,  supra;  14  £nc.  PL  &  Pr.  p.  301, 
and  cases  cited. 

There  is  reason  and  sound  sense  in  that 
view  of  the  law.  In  such  case  the  right  par- 
ty is  actually  served,  and  the  error  may  be 
corrected  without  prejudice  to  any  of  Us- 
rights.  Only  an  extremely  technical  view 
sustains  the  position  that  in  such  cases  the 
error  is  fatal.  Casper  v.  Klippen,  supra, 
overruling  Atwood  v.  Landts,  22  Minn.  558: 
But  should  the  same  liberal  view  be  taken 
where  the  defendant  is  tmly  constructiTely 
served  with  summons,  as  in  the  case  at  bar, 
by  publication  T  We  think  not.  The  reasons- 
for  disregarding  the  error  where  there  is 
pe^nal  service  upon  the  right  party  do  not 
apply  where  the  only  service  is  by  publica- 
tion against  a  nonresident  of  tiie  state,  la 
a  case  of  that  kind  the  irao  name  of  the 
party  becomes  of  especial  importance.  It  is- 
well  known  that  there  are  numerous  persons- 
having  the  same  Christiui  and  surname,  bnt 
with  a  different  middle  name,  such  as  John 
O.  Johnson,  John  A.  Johnson,  and  John  M. 
Johnson,  James  A.  Green,  and  James  E. 
Green,  and  they  are  each  identified  and  dia- 
tinguiehed  by  the  initial  of  the  middle  name. 
It  would  be  intolerable  in  the  practical  af- 
fairs of  life  if  persons  by  the  name  of  John- 
son, Green,  or  Brown,  er  even  the  numerous- 
Jones  family,  should  be  required  to  take 
notice  of  every  action  brought  by  the  pub- 
lication of  summons  in  which  a  part  of  his 
name  appeared  as  the  party  defendant.  No- 
personal  service  is  made  in  audi  eases,  and 
that  the  real  defendant  has  knowledge  of  the 
pendency  of  the  action  is  an  inference  of  the 
law  only,  and  the  use  of  a  wrong  initial  is 
naturally  misleading  and  likely  to  result  to- 
his  prejudice.  The  statute  authorizing  this 
form  of  process  is  in  derogation  of  the  com- 
mon law,  and  the  mode  prescribed  must  be 
strictly  pursued.  Reno,  Non  Residents,  190,. 
Gilmore  v.  Lampman,  86  Minn.  493,  91  Am. 
St.  Rep.  376,  90  N.  W.  1113;  Duxbury  t. 
Dahle,  78  Minn.  427,  79  Am.  St.  Rep.  408, 
81  N.  W.  198.    This  method  of  acquiring 
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jnrisffietton  and  adjudicating  the  rights  of 
putiei  ooiutitutw  due  procesa  of  law  only 
wlwB  Oe  ■tatutu  providing  Uierefor  have 
liMii  folly  and  eompletely  oomplied  with. 
ConoB  T.  Bboemaker,  66  Wan.  388,  67  N. 
W.  134;  aary  (VShea.  72  Minn.  106»  71 
Am.  St.  Rep.  466,  76  N.  W.  116. 

Some  at  the  courts  han  held  that  the  use 
of  a  wrong  iniUal,  or  other  error  in  de- 
fendant's name,  not  coming  vithin  the  rale 
of  tclen  aoMfi^  where  the  Bummone  ie  served 
by  publication,  is  inot  a  compliance  with 
the  statute,  and  is  fatal  to  the  juriadiotion 
of  the  court.  66  Cent  L.  J.  338;  14  Eno. 
PI.  &  Pr.  p.  302,  and  eases  cited  in  note; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Feiree, 
34  Ind.  App.  188.  72  N.  E.  804;  State  T. 
Huj^ei,  1  Swan,  261 ;  King  t.  Clark,  7  Mo. 
269;  Fanning  v.  Krapfl,  61  Iowa,  417,  14 
N.  W.  727,  10  N.  W.  293j  Enewold  v.  Olaen, 
39  Neb.  69,  22  LJLA.  673,  42  Am.  8t  Rep. 
567,  67  N.  W.  766;  Skelton  t.  Saekett.  91 
iSa.  377,  3  6.  W.  874;  Freeman  t.  Hawkins, 
77  Tex.  499,  19  Am.  St  Rep.  769,  14  S.  W. 
364;  Fitzgerald  Salentine,  10  Met.  436; 
FUrker  v.  Parker,  146  Mass.  320,  15  N.  E. 
902;  Davis  v.  Steeps,  87  Wis.  472,  23  L.R.A. 
818,  41  Am.  St  Rep.  61,  S8  N.  W.  769; 
1  Black,  Jndgm.  232.  The  cases  just  cited 
are  not  all  precisely  in  point,  but  they  are 
analogona,  iad  bear  out  the  claim  that  a 
serriee  by  publication,  where  there  is  a  sub- 
stantial OTor  in  the  name  of  the  defendant, 
confers  no  jurisdiction  on  the  court.  We 
are  not  prepared  to  say  that  the  mere  omis- 
rioB  of  Uie  middle  name,  or  the  initial  there- 
of, would  wholly  nullify  the  proceedings; 
but  where,  as  in  this  case,  there  is  an  attempt 
to  give  the  fall  name  of  the  defendant  and  a 
wrong  initial  is  used,  it  must,  in  view  of  the 
very  common  practice  of  identifying  particu- 
lar Individuals  hy  adding  their  middle  name, 
be  held  that  tiie  error  is  misleading,  and 
likely  to  result  in  prejudice  to  those  who 
may  perchance  notice  the  same  as  published 
in  the  newspaper.  It  would  be  straining  the 
nde  requiring  a  strict  observance  of  the 
statute  permitting  service  of  process  in  this 
manner  to  hold  an  error  so  likely  to  mislead 
and  prejudice  an  irregularity  (mly. 

As  bearing  upon  the  question  of  juriidic- 
tton,  numerous  Instaneee  are  reported  in 
the  bodes  whwe  errors  and  defects  of  far 
less  significance  Hban  the  one  here  presented 
have  been  held  to  wholly  vitiate  a  judgmnit 
based  upon  this  f^rm  of  constructive  service. 
In  Barber  v.  Morris,  37  Minn.  194,  6  Am.  St. 
Rep.  836,  33  K.  W.  669,  and  Brown  v.  St. 
Paul  ft  N.  P.  B.  00.  36  Minn.  606,  38  N. 
W.  698,  judgments  were  held  void  on  col- 
latnal  attack  for  Uie  failure  of  tiie  plaintiff 
to  file  his  iUBdavit  for  publication  within  the 
tiaie  prescribed  hy  statute.  In  the  first  of 
these  eases  the  affidavit  was  not  filed  until 
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the  day  of  the  entry  of  judgment.  In  the 
second  ease,  a  eondemnation  proceeding,  tiie 
aflldavit  was  not  filed  until  after  the  sum- 
mons had  been  published.  An  affidavit  filed 
two  days  after  Oie  first  publication  was  held 
insnffleient  in  Murphy  v.  I^ons,  19  Neb.  689, 
28  N.  W.  328.  If  the  aflldavlt  be  technically, 
in  ptnnt  of  substance,  not  in  oompliuice  with 
the  atatute,  a  judgoient  rendered  on  service 
1^  piAlication  is  void.  Carrioo  Tarwater, 
103  Ind.  86,  2  N.  E.  227,  where  the  affl- 
da^t  fails  to  show  that  the  action  Is  one  In- 
which  service  by  publication  is  authorized; 
Harris  t.  aaflln,  36  Kan.  643,  13  Pae.  880; 
Nelaon  T.  Rountree,  23  Wis.  367 ;  Forbes  v. 
Hyde,  31  Cal.  342.  InsufBeiently  specific 
as  to  due  diligence  in  ascertaining  tiie  resi- 
dence of  the  defendant  Little  v.  Chambers, 
27  Iowa,  622.  In  Illinois  the  statate  requires 
the  issuing  and  return  of  process  "not 
found"  before  puUieation,  and  a  judgment 
rendered  upon  such  service  without  the  re- 
turn was  held  void  in  Chldcerfaig  t,  Failes, 
26  111.  607,  and  also  in  Fii^ugh  v.  Hall, 
63  111.  81.  If  the  affidavit  be  not  made  by 
all  the  plaintiffs,  where  two  or  more  join 
in  bringing  the  acti<m,  the  judgment  ren- 
dered is  void.  Kane  v.  Roek  ]^ver  Canal  Co. 
15  Wis.  179;  Meeklem  v.  Bkke,  19  Wis.  308. 
And  also  whero  the  sheriff  fails  in  observance 
of  the  statutory  requirement  to  continue  in 
an  effort  to  find  the  defendant  in  the  state 
pending  publication.  Israel  v.  Arthur,  7 
Colo.  6,  1  Fac.  438 ;  Kennedy  v.  Lamb,  182 
y.  Y.  228,  108  Am.  St  Rep.  800,  74  K.  E. 
834.  And  where  tite  summons  is  defectively 
addressed  to  the  defendant  Durst  v.  Ernst, 
46  Mise.  627,  91  N.  T.  Supp.  IS.  See  also 
Van  Fleet,  Collateral  Attack,  331,  348  ;  6 
Current  Law,  1090,  and  cases  eited.  There  is 
a  conflict  in  the  adjudicated  cases  upon  the 
question  whetha  defects  of  tiie  nature  aS 
those  here  mentioned  are  jurisdictional. 
Many  courts  hold  to  tiie  doctrine  that  a 
judgment  rendered  in  the  face  of  such  de- 
fects is  not  rendered  absolutely  void,  but 
irrc|[u]ar,  and  tiiat  the  irregularity  may  be 
corrected  hy  motion.  But  the  two  Minne- 
sota cases  above  referred  to  settie  the  rule 
in  this  state,  and  are  in  harmony  with  the 
general  principle  tliat  to  confer  jurisdiction 
in  cases  of  this  kind  the  statutes  must  be 
strictly  complied  with.  1  Blaek,  Judgm. 
232. 

But  we  need  not  pursue  this  subject.  Ref- 
erence is  made  to  it  only  to  emphasise  the 
importance  given  by  many  courts  to  errors 
and  defects  in  the  proceedings  leading  up  to 
service  of  summons  by  publication.  The 
affidavit  of  publication  in  such  cases  is  not 
filed,  nor  required  to  be  filed,  for  the  infor- 
mation of  tiie  defendant  He  receives  no 
benefit  therefrom  by  way  of  notice  of  the 
suit  or  ottierwise,  nor  by  the  sheriff's  certift- 
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oate  of  '*mt  found,"  nor  from  the  order  for ' 
publication,  where  an  order  is  required ;  and 
if  a  judgment  rendered  on  Bervice  by  publi- 
cation IB  void  for  want  of  jurisdiction  for 
errors  in  these  respects,  and  in  others  point- 
ed out  in  the  decisions  referred  to,  for  a 
stronger  reason  should  the  error  of  mis- 
naming defendant  be  fatal,  where  the  error 
does  not  come  within  the  rule  of  idem  aonant, 
and  is  such  as  is  likely  to  mislead  and  re- 
sult in  his  prejudice.  In  Ambs  v.  Chicago, 
St.  P.  M.  A  O.  R.  Co.  44  Minn.  266,  46  N. 
W.  321,  it  appeared  that  the  land  there  in 
question  was  at  one  time  conveyed  to  "Wil- 
liam H.  Brown"  and  the  chain  of  title  dis- 
closed a  subsequent  conveyance  from  "Wil- 
liam B.  Brown."  The  court  there  held, 
Judge  Dickinson  writing  the  opinion,  that 
there  was  no  presumption  that  the  two 
Browns  were  one  and  the  same  person.  If 
that  be  sound  as  to  private  writings,  and 
we  have  no  reason  to  question  the  decision, 
it  follows  naturally  that  the  same  rule 
should  be  applied  to  a  judicial  proceeding 
like  that  at  bar ;  and,  if  so,  we  have  no  right 
to  assume  that  "George  W.  Leslie"  and 
"George  H.  LsBlie"  an  one  and  the  aame 
person. 

It  is  urged  by  appellant  that,  inasmuch  as 
in  coses  where  the  summons  iif  an  action  is 
served  by  publication,  the  defendant  may, 
upon  good  cause  shown, — which  has  been 
construed  as  an  answer  stating  a  defense, — 
come  in  and  defend  the  action  within  a  year 
after  notice  of  its  entry,  the  court  should 
be  more  liberal  in  the  consideration  of  errors 
of  the  character  of  those  here  involved, 
citing  Quarl  v.  Abbett,  102  Ind.  233,  62  Am. 
Rep.  662,  1  N.  E.  476.  But  we  are  not  pur- 
suaded  by  this  argument.  If  the  error  in 
the  name  is  jurisdictional,  as  we  hold,  judg- 
ment entered  is  void,  and  to  adopt  the  con- 
tention of  appellant  would  result  in  com- 
pelling a  defendant  in  a  particular  case  to 
waive  the  want  of  jurisdiction  in  the  court 
to  enter  judgment  against  him  and  to  come 
to  this  state  and  litigate  the  cause  on  its 
merits.  This  the  court  has  no  right  to  do. 
The  law  providing  for  the  manner  of  ac- 
quiring jurisdiction  over  nonresidents  is 
plain,  and  should  not  be  ignored,  even  in  a 
case  of  apparent  hardship.  We  are  sus- 
tained in  this  view  by  the  supreme  court  of 
Michigan  in  the  case  of  Granger  v.  Superior 
Ct.  Judge,  44  Mich.  384,  6  N.  W.  848,  where 
the  court,  speaking  through  Justice  Camp- 
bell, said:  "Where  cases  and  proceedings 
are  not  according  to  the  usual  course,  and 
are  special  in  their  character,  they  are  held 
void  on  slighter  grounds  than  regular  suits, 
because  the  courte  have  not  the  same  power 
over  their  records  to  correct  them.  So 
where  there  has  been  no  personal  service 
within  the  Jurisdiction,  the  doctrine  prevails 
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that  proceedings  not  conforming  to  the  sto^ 
utes  are  void.  But  this  is  on  the  ground 
that  there  has  been  no  service  whatever,  and 
the  party,  therefore,  has  not  been  notified 
in  any  proper  way  of  anything." 

Counsel  called  attention  to  the  case  ol 
Illinois  C.  R.  Co.  v.  Hasenwinkle,  232  DL 
224,  15  L.R.A.(K.S.)  129,  83  N.  E.  815. 
While  the  court  in  that  case  in  the  course 
of  the  opinion  said  that  the  use  of  a  wrong 
initial  of  the  middle  name  of  a  nonresident 
defendant  in  condemnation  proceedings 
would  not  necessarily  render  the  judgment 
therein  void,  the  real  ground  of  the  decision 
there  made  was  that  the  defendant,  bo  er- 
roneously named,  had  permitted  the  judg- 
ment to  remain  unquestioned  for  over  fifty 
years,  during  which  time  the  railroad  com- 
pany had  occupied  the  premises  granted  Iqr 
the  judgment  as  its  right  of  way. 

We  therefore  hold,  in  harmony  with  the 
views  of  the  learned  trial  court,  that  the 
publication  of  the  summons  in  tiie  partition 
suit  directed  to  "George  H.  Leslie"  did  not 
confer  jurisdiction  upon  the  court  to  adjudi- 
cate the  rights  of  "George  W.  Lealie." 

Judgment  affinned. 
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LAFAYETTE  HOLT.  AppL 

(147  K.  C.  61S,  61  B.  E.  384.r 

Sale  —  promlssorr  representation  —  re- 
scission. 

One  who  buys  an  ioe  plant  with  knowledge 
that  its  operation  had  been  abandoned  be- 
cause its  output  did  not  equal  its  capaeify, 
and  after  luvin|f  full  opportunity  to  inves- 
tigate its  condition,  cannot  avoid  paying  the 
purchase  price  because  the  vendor  stated 
that,  with  some  repairs,  it  would  turn  out 
about  a  certain  amount  per  day. 

(April  29,  1S08.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Superior  Court  for  Alamanee 
County  in  favor  of  plaintiff  in  an  aeUmi 
brought  to  recover  the  purchase  priee  of  an 
ice  plant  sold  to  defendant.  Affirmed, 

Statement  by  Walker,  J.: 

ThiB  is  an  action  to  recover  tl,OSO,  tlie 
amount  of  a  bond  given  1^  tiie  defendant 
on  February  29,  1904,  for  an  ice  plant.  De- 
fendant, in  bis  answer,  admitted  the  execn- 

Xote.  —  As  to  promissory  representations, 
see  subject  note  to  Cemy  v.  Paxton  ft  & 
Co.  10  L.R.A.(N.S.)  65L 
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tkn  of  the  bond,  but  deni«d  any  liability 
npoD  it,  and  wtt  np  a  counterclaim  on  tlu 
ground  tbat  It  was  obtained  by  false  and 
fraudulent  representmtiona  as  to  the  condi- 
tioas  and  capacity  of  the  plant. 

The  defendant  himself  testified: 

Q.  The  first  convenation  that  you  had 
with  anybody  concerning  this  iee  plant  was 
with  Mr.  Meechumf 

A.  Yea,  sir;  that  is  my  recollection. 

Q.  Mr.  Meechum  had  been  secretary  and 
treasurer  of  this  oompanyT 

A.  Yes,  sir. 

Q.  He  had  been  operating  this  plantT 
A.  Yes,  sir;  the  Home  Ice  &  Refrigerator 
Company. 

Q.  Yon  talked  with  Mr.  Meechum  about 
bu^ng  the  plantr 

A.  He  talked  with  me. 

Q.  And  in  that  eonversstion  Mr.  Meechum 
told  you  that  the  Home  Ice  Company  had 
been  a  failure  so  far  as  making  money  out 
of  the  plant? 

A.  No,  sir;  he  did  not  say  that. 

Q.  What  reason  did  he  give  for  its  hav- 
ing quit? 

A.  He  did  not  give  any. 

Q.  Did  Mr.  Meechum  tell  yon  fn  that  eon- 
Tersation  that  the  plant  would  not  make 
iee,  or  wonld  not  mi^Ee  a  proper  amount  of 
iee? 

A.  I  dont  know  whether  he  said  those 
words.    He  said  that  they  had  given  it  up. 

Q.  And  they  had  given  it  up  because  the 
plant  would  not  make  its  capacity  of  ice? 

A.  Because  it  would  not  make  ice. 

Q.  And  in  that  veiy  conversation  did  you 
not  say  to  Mr.  Meechum  that.  If  you  had  It, 
you  could  make  iee? 

A.  No,  sir;  I  told  him  I  oonld  do  the  re- 
pairs. 

Q.  Didn't  you  tell  him  that  yon  knew 
what  to  do  with  it,  that  it  needed  a  thor- 
oufiih  overhauling  and  putting  in  new 
parts? 

A.  No,  sir. 

Q.  You  knew  that  at  the  time  the  origi- 
nal plant  was  brought  to  Burlington  that  it 
was  a  secondhand  plant? 

A.  I  had  heard  it. 

Q.  Yon  knew  it,  didn't  youT 

A.  No.  lir;  I  had  very  little  business  with 

It. 

Q.  Didnt  you  supply  parts  for  that  plant 
when  it  was  originally  set  up  in  Burling- 
ton? 

A.  I  might  have  furnished  some  valves. 
I  had  nothing  to  do  with  the  work  on  it, 
nor  with  the  parts,  t  furnished  some  valves 
and  things.    That  is  all. 

Q.  After  your  talk  with  Mr,  Meechum, 
wherein  Mr.  Meechum  told  you  that  they 
had  made  a  failure  of  it,  because  it  would 
1TLJLA.(N.S.) 


not  make  its  capacity  of  iee  and  they  had 
given  it  up,  you  went  then  to  see  Mr.  Wil- 
liamson? 
A.  Yea,  sir. 

Q.  And  Mr.  Williamson  went  over  to  the 
house  in  which  was  the  machinery  and  the 
plant  proper,  and  you  went  over  it,  did  you 
noti 

A.  Yes,  sir;  I  went  over  it  in  company 
with  Mr.  Nicholson.   .   .  . 

Q.  At  the  time  when  Mr.  Williamson 
was  with  you,  was  Mr.  Nicholson  with  you? 

A.  Mr.  Wilb'amson  was  along  both  times, 
I  think.  We  were  there  a  couple  of  times. 

Q,  One  of  the  times  that  you  and  Mr.  Wil- 
liamson were  there  Mr.  Nicholson  was  not 
along? 

A.  Yes,  sir. 

Q.  Mr.  Witliamson  Just  opened  the  doors, 
and  let  you  have  full  swing  in  looking  it 
over? 

A.  Yes,  sir;  we  were  then  together. 

Q.  He  did  not  attempt  to  eonceal  any 
part  of  the  plant  or  machinery  from  you? 

A.  No,  sir;  nothing  of  the  kind.   .   .  . 

Q.  When  you  and  Mr.  Nicholson  went  to 
see  lir.  Williamson  to  buy  this  plant,  you 
agreed  to  buy  it  from  him  at  the  price  %l 
^.600,  did  you  not? 

A.  Yes,  sir. 

Q.  And  yon  immediately  then  and  there 
executed  your  notes  for  41,250  each,  did  yon 
not? 

A.  We  signed  notes;  yes,  sir.   .   .  . 

Q.  Dictat  thtt  property  stand  there  abso- 
lutely Idle  and  reposed,  as  property  would 
be,  to  the  elements,  during  the  whole  of  the 
winter  of  1904? 

A.  Yea,  sir;  I  think  so.   .   .  . 

Q.  I  ask  you  to  look  at  that  bill,  Mr.  Holt, 
and  tell  me  if  it  does  not  contain  Items  for 
work  done  on  that  plant  ? 

A.  Yes,  sir;  that  is  every  hit  my  hand- 
writing. 

Q.  Then  yon  did  do  repair  work  on  that 
plant? 

A.  Yes,  sir;  but  I  did  not  know  where  it 
was  going. 

Q.  You  knew,  and  knew  at  the  time  you 
were  making  this  purchase,  that  this  was 
the  identical  plant  that  you  had  supplied 
these  parts  for  and  had  done  this  work  for? 

A.  I  suppose  so;  yes,  sir. 

Q.  How  many  times  did  you  go  over  this 
plant  before  you  bought  it? 

A.  I  was  only  inside  of  it  twice. 

Q.  You  did  that  before  your  purchased  it? 

A.  Yes,  sir;  I  think  so.  It  was  in  the 
year  1904.  I  remember  it  was  cold  weather 
about  the  time  we  made  the  trade.    .    .  . 

Q.  You  knew  that  you  had  supplied  parts 
and  had  done  some  work  there? 

A.  They  had  sent  for  some  fittings. 
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Q.  You  knew  that  the  plant  had  beeii 
closed  out,  and  that  the  plant  was  for  sale! 
A.  Yes,  air. 

Q.  Did  70U  ask  for  any  explanation  of 
why  the  plant  was  to  he  sold? 
A.  No,  sir. 

Q.  You  did  not  even  ask  any  questions  as 
to  why  that  plant  was  being  elmed  outt ' 

A.  No,  sir;  I  did  not. 

Q.  You  did  not  pretend  to  ask  whether 
the  old  company  had  made  a  auccess  of  it  or 
not,  a  financial  succeaa  of  the  plant? 

A.  No,  air;  1  did  not.    .    .  . 

Q.  You  have  heard  the  teatimonj  here  of 
these  people.  You  did  go  there  with  Mr. 
Meechum  and  Mr.  Nicholson  to  make  exami- 
nation 1 

A.  Yes,  sir. 

Q.  Was  it  before  or  after  you  went  with 
Mr.  Williamson  T 

A.  I  think  it  was  after;  but  I  cannot  say 
positively  which  visit  was  made  first. 

Q.  But  you  did  make  two  visits  and 
aminations  of  the  plantT 

A.  Yes,  sir. 

Q.  And  these  gentlemen  threw  everything 
ogen  to  you,  and  let  you  have  free  will  T 

A.  Yea,  sir;  they  opened  the  doors, 

Q.  And  gave  you  free  access  to  every  part 
of  the  plant  t 

A.  Yes,  sir. 

When  the  evidence  was  closed,  the  court, 
on  motion  of  the  plaintiff's  counsel,  gave 
judgment  for  the  amount  of  the  not^  and 

the  defendant  appealed. 

Messrs.  W.  H.  Carroll  and  Ziong  & 
Ixtng  for  appellant. 

Messrs.  Z.  V.  Taylor  and  Parker  & 
Parker  for  appellee. 

Walker,  J.,  delivered  the  opinion  of  the 

court: 

The  evidence  In  the  record  is  quite 
voluminous,  but  fortunately  it  is  not  neces- 
saiy  to  state  even  the  substance  of  it  in  or- 
der to  a  correct  understandiufir  of  the  case. 
At  the  time  of  the  sale  of  the  plant,  the 
plaintiff  stated  to  the  defendant  that,  if  he 
would  make  some  repairs,  it  would  turn  out 
about  4.400  pounds  of  ice  a  day.  There  was 
also  evidence  that  the  plant  had  produced 
as  much  as  that  before  the  sale.  The  de- 
fendant lived  in  Burlington,  where  the  ice 
plant  was.  Before  he  and  Nicholson  pur- 
chased it,  they  made  two  visits  to  the  ice 
factory  for  the  purpose  of  making  an  ex- 
amination of  the  plant.  The  evidence  of  the 
defendant  himself  shows  that  he  was  a  ma- 
chinist and  the  plaintiff  a  grocer,  and  that 
he  and  Nicholson  were  permitted  both  times 
to  make  a  free  and  full  investipration  for 
themselves  of  the  condition  of  the  plant, 
and,  besides,  that  be  knew  it  was  aecond- 
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hand  when  it  was  brought  to  Burlington ;  it 
having  been  in  use  for  some  time.  As  a 
machinist  he  had  furnished  new  valves  and 
other  parts  for  it  when  it  was  originally 
installed.  That  the  plant  was  not  in  good 
condition,  at  the  time  he  and  Nicholson 
bought  it,  had  come  to  his  knowledge  before 
the  time  of  the  purchase.  The  few  extracts 
selected  at  random  from  the  evidence,  as 
contained  in  the  record  and  set  out  in  onr 
statement  of  the  ease,  will  serve  to  show 
more  definitely  whether  or  not  the  defendant 
was  influenced  by  any  fraudulent  represen- 
tation of  the  plaintiff  to  make  the  purchase. 
There  was  evidence  to  the  effect  that  the  de- 
fendant and  Nicholson  sold  the  plant  to  the 
Burlington  loe  Ccnipany  at  $2,500,  which 
was  the  price  th^  gave  for  it,  and  received 
in  payment  of  the  purchase  money  stock  of 
that  company,  the  par  value  of  which  was 
equal  to  that  amount  and  which  they  took 
at  that  valuation;  that  the  Burlington  lee 
Company  was  afterwards  placed  in  the 
hands  1^  a  receiver  at  the  instance  of  the 
defendant  and  that  the  plant  was  sold  and 
bought  1^  Nicholson. 

In  the  view  we  take  of  this  case,  it  falls 
directly  within  the  decision  of  the  court  in 
National  Cash  Register  Co.  v.  Townsend, 
137  N.  C.  662,  70  L.R.A.  346,  60  S.  E.  306: 
In  that  case  Justice  Brown,  for  the  court,  at 
page  656  of  137  N.  C,  says:  "All  the  au- 
thorities are  to  the  effect  that,  where  the 
false  representation  is  an  expression  of  com- 
mendation, or  is  simply  a  matter  of  opinion, 
the  courts  will  not  interfere  to  correct  er- 
rors of  judgment.  Walsh  v.  Hall,  66  N.  C. 
236.  The  law  will  not  give  rel'ef,  unless  the 
misrepresentation  he  of  a  subsistiTig  fact. 
Hill  V.  Gettys,  136  N.  0.  375,  47  S.  E.  449. 
What  has  been  called  'promissory  represen- 
tations,' looking  to  the  future  as  to  what 
the  vendee  can  do  with  the  property,  how 
much  he  can  make  on  it,  and,  in  this  case, 
how  much  he  can  save  by  the  use  of  it,  are 
on  a*}>ar  with  false  affirmations  and  opin- 
ions as  to  the  value  of  property,  and  do  not 
eenerally  constitute  legal  fraud.  Benjamin, 
Sales,  7th  ed.  483  et  acq.;  Gordon  v.  Par- 
melee,  2  Allen,  212';  Long  v.  Woodman,  68 
Me.  62,  and  cases  cited.  Mr.  Clark,  in  his 
work  on  Contracts,  states,  in  substance,  that 
commendatory  expressions  or  exaggerated 
statements  as  to  value  or  prospects,  or  the 
like,  as  where  the  seller  puffs  up  the  value 
and  quality  of  his  goods,  or  holds  out  flat- 
tering prospects  of  gain,  are  not  regarded  as 
fraudulent  in  law.  (pp.  332-334.)  It  is  the 
duty  of  the  purchaser  to  investigate  the 
value  of  such  expressions  of  commendation. 
He  cannot  safely  rely  upon  them.  If  he 
does,  he  cannot  treat  it  as  fraud  either  for 
.the  purpose  of  maintaining  an  action  of  de- 
ceit, or  for  the  purpose  ot-cescinding  a  con- 
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tnet  at  Uv  or  In  equity.  SaunderB  t.  Hat- 
terman*  24  N.  a  (2  Ired.  L.)  32,  37  Am. 
Dec.  404;  14  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
p.  Mt  mud  eases  died.  Mr.  Kerr,  in  hU 
work  ou  Fraud  and  Mistake,  at  page  83, 
says:  'A  misrepresentation,  to  be  material, 
«hould  be  in  respect  of  an  ascertainable  fact 
ss  distinguished  from  a  mere  matter  of  opin- 
ion. A  representation  which  merely 
amounts  to  a  statement  of  opinion  goes  for 
Botliing,  though  it  may  not  be  true,  for  a 
man  is  not  justified  in  placing  reliance  on 
it/  Again:  'A  man  who  relies  ou  such  af- 
firmatiwi  made  by  a  person  whose  interest 
might  BO  readily  prompt  him  to  invest  the 
property  with  exaggerated  value  does  so  at 
his  peril,  and  must  take  the  consequences  uf 
his  own  imprudence.*  **  There  the  alleged 
false  or  fraudulent  representation  consisted 
in  a  statonent  by  the  plaintiff's  sgent  to  the 
defradant  that  the  use  of  a  cash  raster 
would  save  the  expense  irf  employing  a  book- 
keeper; and  it  was  held  not  to  be  such  a 
fmadideiit  njnvsentation  as  would  avoid 
the  contract  of  sale,  it  being  nothing  more 
than  "dealers'  talk,"  when  puffing  the  vrares. 

It  is  difficult  to  see  how  the  defendant  was 
deceived  1^  the  plaintiff  into  buying  the  ice 
plant,  when  he  at  the  time  had  full  knowl- 
edge of  facts  in  regard  to  the  condition  of 
the  plant,  which  should  at  least  have  put 
him  on  his  guard  and  stimulated  greater  in- 
quiry. He  was  himself  a  machinist,  and  em- 
ployed Hyatt,  who  was  an  expert,  to  operate 
the  plant.  He  had  free  access  to  the  premises 
for  tiie  purpose  of  making  any  desired  in- 
vestigation, and,  if  he  was  not  satisfied  with 
his  own  ability  to  discover  defects,  if  there 
were  any,  he  might  easily  have  enlisted  the 
services  of  Hyatt,  or  someone  else  having 
greater  knowledge  of  the  matter  than  he  had, 
for  that  purpose.  It  does  seem  from  the  evi- 
dence that  the  means  were  at  band  by  which 
he  could  have  ascertained  the  exact  condi- 
tion of  the  plant,  if  he  liad  wished  to  be  bet- 
ter informed,  before  making  the  purchase. 
He  knew  that  the  plant  bad  been  "given  up" 
because  it  would  not  make  ice,  or  that  its 
output  had  not  been  equal  to  its  full  ca- 
pacity. The  statement  of  the  plaintiff  was 
evidently  intended  to  be  the  expression  of  an 
opinion  as  to  how  much  ice  the  plant  would 
make,  if  put  in  good  condition;  and  the  evi- 
dence shows  that  it  was  so  understood  by  the 
defendant  at  the  time.  It  is  said  in  Benja- 
min on  Sales,  7th  ed.  p.  483;  "Fraudulent 
promises  as  to  the  future,  as  to  what  the 
vendee  could  do  wiUi  the  property,  how  much 
be  eould  make  on  it,  etc.,  Ad  not  constitute 
fraud."  The  same  idea  Is  expressed 
more  fully  in  Gordon  v.  Parmelee,  2  Allen, 
213,  where  the  court  says :  "The  allied  fiilse 
statements  concerning  the  produetiveness  of 
the  land  and  Its  capacity  to  furnish  support 
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for  cattle  constituted  no  defense  to  the 
notes.  They  fall  within  that  class  of  affir- 
mations which,  although  known  by  the  party 
making  them  to  be  false,  do  not  ss  between 
vendor  and  vendee  afford  any  ground  for  a 
claim  of  damages  either  in  an  action  on  the 
case  for  deceit,  or  by  way  of  recoupment  in 
a  suit  to  recover  the  purchase  money.  They 
come  within  the  principle  embodied  in  the 
maxim  of  the  civil  law,  Simplea  oommenda- 
tio  non  ohligat.  Assertions  concerning  thv 
value  of  property  which  is  the  subject  of  a 
contract  of  sale,  or  in  regard  to  its  qualities 
and  eharacteriatics,  are  the  usual  and  ordi- 
nary means  adopted  by  sellers  to  obtain  a 
high  price,  and  are  always  understood  as 
affording  to  buyers  no  ground  for  om:tting 
to  make  inquiries  for  the  purpose  of  asovr- 
taining  the  real  condition  of  the  property. 
Affirmations  concerning  the  value  of  land,  or 
its  adaptation  to  a  particular  mode  of  cul- 
ture^ or  the  capacity  of  the  soil  to  produce 
crops  or  support  cattle,  are,  after  all,  only 
expressions  of  opinion  or  estimates  founded 
on  judgment,  about  which  honest  men  might 
well  differ  materially.  Although  they  might 
turn  out  to  be  erroneous  or  false,  they  fur- 
nish no  evidence  of  any  fraudulent  intent. 
They  relate  to  matters,  which  are  not  pecul- 
iarly within  the  knowledge  of  the  vendor, 
and  do  not  involve  any  inquiry  into  facts 
which  third  persons  might  be  unwilling  to 
disclose.  They  are,  strictly  speaking,  gratia 
dicta.  The  vendee  cannot  safely  place  any 
confidence  in  them ;  and,  if  he  does,  he  can- 
not make  use  of  his  own  want  of  vigilance 
and  care  in  omitting  to  ascertain  whether 
they  were  true  or  false  as  the  basis  of  his 
claim  for  damages  in  reduction  of  the 
amount  which  be  agreed  to  pay  for  the  prop- 
erty." The  case  of  Long  v.  Woodman, 
supra,  furnishes  another  equally  strong 
statement  of  the  rule:  "To  entitle  a  party 
to  maintain  an  action  for  deceit  by  means 
of  false  representations,  he  must,  among 
other  things,  show  that  the  defendant  made 
false  and  fraudulent  assertions  in  regard  to 
some  fact  or  facts  material  to  the  transac- 
tion in  which  he  was  defrauded,  by  means  of 
which  he  was  induced  to  enter  into  it.  The 
misrepresentation  must  relate  to  alleged 
facts  or  to  the  condition  of  things  as  then 
existent.  It  is  not  every  misrepresentation 
relating  to  the  subject-matter  of  the  con- 
tract which  will  reuder  it  void,  or  enable  the 
a^^i^^  party  to  maintain  his  action  for 
deceit.  It  must  be  as  to  matters  of  fact,  sub- 
stantially affecting  his  interests,  not  as  to 
matters  of  opinion,  judgment,  probability, 
or  expectation.  Hazard  v.  Irwin,  18  Pick. 
96.  An  assertion  respecting  them  is  not  an 
assertion  as  to  any  existent  fact.  The  opin- 
ion may  be  erroneous;  the  judgment  may  be 
unsound;   the  expected  contingency  may 
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never  happen ;  tlie  expectation  may  fail. 
An  action  of  tort  for  deceit  in  the  sale  of 
property  does  not  lie  for  false  and  fraudu- 
lent representations  concerninf;  profits  that 
may  be  made  from  it  in  the  future."  The 
following  cases  also  suBtain  the  doctrine: 
Holton  V.  Noble,  83  Cal.  7,  23  Pac.  68; 
Southern  Development  Co.  t.  Silva,  126  U. 
S.  247.  81  L.  ed.  678,  8  Sup.  Ct.  Rep.  881 ; 
Mooney  v.  Miller,  102  Mass.  217;  Pedrick  v. 
Porter,  6  Allen,  324.  The  test  of  whether 
there  has  been  merely  an  expression  of  opin- 
ion, or  the  positive  statement  of  a  fact,  de- 
pends, not  so  much  upon  the  absence  or  pres- 
ence of  an  express  assertion  baaed  on  per- 
sonal knowledge,  as  upon  the  character  of 
the  statements  alleged  to  be  true.  14  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  36.  A  statement 
taking  the  form  of  an  exception  of  opinion 
may  sometimes  constitute  actionable  fraud, 
while  one  more  positive,  and  implying 
knowledge  of  the  facts,  may  not  have  that 
effect  in  law.  14  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  S3  et  seq.  We  do  not  decide,  there- 
fore, that  a  party  cannot  be  liable  for  a  false 
representation  because  it  is  promissory  in 
form,  though  in  substance  the  assertion  of  a 
fact  as  existing.  If  be  makes  a  statement 
which  is  calculated  to  deceive  the  other  par- 
ty, and  which  he  knows  to  be  false,  and 
thereby  intentionally  misleads  the  latter  to 
his  prejudice,  it  may  amount  to  such  an  af- 
firmation of  a  fact  as  to  constitute  action- 
able fraud  or  deceit,  although  the  statement 
may  be  seemingly  a  mere  expression  of  opin- 
ion, or  what  is  sometimes  called  a  promis- 
sory representation.  14  Am.  &  Eng.  Enc 
Law,  2d  ed.  p.  36,  and  nota  6. 

The  case  of  May  v.  Loomis,  140  N.  C.  360, 
62  8.  E.  728,  cited  by  the  appellant  in  sup- 
port of  his  contention,  is  not  in  point,  and 
therefore  not  an  authority  in  his  favor.  In 
that  case  there  was  Uie  representation  of  k 
fact,  false  within  the  knowledge  of  the  par- 
ty who  made  it,  whioh  was  calculated  and 
intended  to  deceive,  and  not  the  mere  ex- 
pression of  an  opinion.  In  our  case  the  evi- 
dence does  not  disclose  any  tidnt  of  fraud  in 
the  negotiations  between  the  parties  for  the 
sale  by  the  plaintiff  and  the  purchase  by  the 
defendant  of  the  ice  plant.  The  doctrine  of 
caveat  emptor  applies,  for  the  defendant  had 
been  put  upon  inquiry  by  his  knowledge  of 
the  facts,  and  he  was  given  full  opportunity 
to  Investigate  for  himself,  which  he  under- 
took to  do.  In  National  Cash  Register  Co. 
V.  Townsend,  137  N.  C.  668,  70  L.R.A.  849, 
fiO  S.  E.  308.  it  is  said:  "When  th«  pur- 
chaser undertake!  to  make  an  investigation 
of  his  own,  and  the  seller  does  nothing  to 
prevent  this  Investigation  from  being  as  full 
as  he  chooses  to  make  it,  the  purchaser  can- 
not afterwards  allege  that  the  vendor  made 
misrepresentations,"  —  citing  Jennings  v. 
17L.RJL(N.S.l 


Broughton,  6  De  G.  M.  &  G.  126;  Southern 
Development  Co.  v.  Silva,  125  V.  S.  259,  31 
L.  ed.  683,  8  Sup.  Ct.  Rep.  881. 

We  conclude  from  what  has  been  said  that 
the  court  was  right  in  giving  judgment  for 
the  plaintiff. 

No  error. 


OBEGOy  SUPREME  COURT. 
STATE  OF  OREGON,  Appt. 

V. 

Q.  L.  HAMMELSY,  Respt. 

(—Or.  — ,  96  Pac  866.) 

False  pretenses  —  worthless  check. 

That  one  drawing  a  check  which  he  in- 
duces another  to  cash  does  not  state  thai 
he  has  funds  in  bank,  or  that  it  will  be 
paid,  will  not  prevent  his  conviction  for 
obtaining  money  by  false  pretenses,  if  he 
knows  that  it  wilt  not  be  paid,  and  draws 
it  with  intent  to  defraud. 

(July  28,  IMS.) 

Com  Ifote.  —  Mere  drawing  of  check  oh 
a  bank  on  which  the  drmeer  has  no 
futtds  or  ereditf  and  ptuaing  the  aome, 
am  faiae  pretenae. 

This  note  does  not  include  cases  In  which 
the  maker  or  passer  of  the  check  represent- 
ed that  the  check  was  good,  or  that  there 
was  money  in  the  bank  to  meet  it,  or  the 
like,  but  is  restricted  to  cases  in  which  the 
representation  is  to  be  implied,  if  at  all, 
from  the  mere  aot  of  drawing  and  passing 
the  check. 

It  was  held  in  Rex  v,  Lara.  2  East,  P.  C 
819,  in  an  action  for  a  common-law  cheat, 
that  a  bank  dieek  Is  not  a  false  token,  al- 
though the  defendant,  to  his  knowledge,  has 
no  money  or  credit  with  the  bank,  since  the 
check  entitled  defendant  to  no  more  credit 
than  his  bare  assertion  that  the  money 
would  be  paid. 

False  pretenses  and  representations  are 
not  confined  to  words,  but  may  be  made 
as  well  by  acts.  Under  modem  statutes 
on  false  pretense,  according  to  the  better 
authority,  the  mere  drawing  and  delivery  of 
a  check  to  a  third  person,  without  explana- 
tion, is  equivalent  to  a  representation  that 
the  drawer  has  funds  or  credit  in  the  hank, 
and,  if  known  to  be  untrue,  is  a  false  pre- 
tense. People  V.  Donaldson,  70  Cal.  116, 
11  Pac.  681;  People  v.  Wasservogle,  77  Cal. 
173,  19  Pac.  270  (case  of  draft,  dictum  as 
to  check) ;  Barton  v.  People,  13S  III.  405, 
10  L.R.A.  802,  26  Am.  St.  Rep.  375.  26  N. 
E.  776 ;  Com.  v.  Drew,  19  Pick.  179 
(dictum)  ;  State  v.  Johnson,  77  Minn.  287, 
79  N.  W.  968;  Foote  v.  People,  17  Hun,  218; 
People  V,  Whiteman,  72  App.  Div.  90,  76 
N.  Y.  Supp.  211  (dictum)  j  Semler  v.  State. 
27  Ohio  C.  C.  581;  Com.  v.  Wallace,  114 
Pa.  412,  60  Am.  Rep.  353,  6  Atl.  686  {dio- 
turn) ;  Com.  v.  Collins,  8  Fhila.  609j  Bex 
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APPEAL  by  the  State  from  a  judgment 
of  the  Circuit  Court  for  JacksoQ  County 
in  defendant's  favor  in  a  proseoution  for 
obtaining  moncgr  by  false  pretenses.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
iSr.  A.  M.  Crawford,  Attorney  General, 
for  the  State. 
No  appearance  for  respondent. 

Bean,  Ch.  J.»  delivered  the  opinion  of 
the  court: 

The  defendant  was  indisted  for  obtaiaing 
money  by  false  preteiues,  the  false  pretense 
being  a  check,  drawn  by  himself  to  his  order 
on  a  bank,  which  he  indorsed,  and  fraudu- 
lently and  feloniously  presented  and  deliv- 
ered to  one  Orr,  with  intent  to  defraud, 
knowing  at  the  time  that  he  had  no  funds 
in  the  hank  for  payment  of  such  check,  and 
that  it  was  worthless.  A  demurrer  to  the 
indictment  was  sustained,  on  the  ground 
that  it  does  not  all^  that  any  false  or 
deceitful  means  were  used  by  defendant  to 
induce  Orr  to  accept  the  check,  such  as 
representing  that  he  had  money  or  credit 
at  the  bank,  or  that  it  would  be  paid  on 
presentation,  o,  the  like.  In  support  of  the 
ruling,  it  is  argued  that  the  mere  drawing 
and  paesing  of  a  check  on  a  bank  in  which 
Uie  drawer  has  no  funds  or  credit  is  not  a 
false  pretense,  although  it  may  be  done  for 
the  purpose  of  fraudulently  obtaining  prop- 
erty or  mon^  from  another,  and  with  the 
knowledge  of  the  drawer  that  the  check  is 
worthies  and  will  not  be  paid.    A  false 

V.  Jackson,  8  Cunpb.  870;  Queen  r.  Hazel- 
ton,      R.  2  C.  C.  134. 

But  the  contrary  is  held  in  a  few  in- 
stances. Allen's  Case,  3  N.  Y.  City  Hall 
Rec.  118;  Stuyvesant's  Case,  4  N.  Y.  City 
Hall  Rec.  166;  SUte  v.  Seipel,  104  La.  67, 
28  So.  880.  And  in  Maxey  v.  State.  85  Ark. 
499,  IC8  S.  W.  1136,  it  was  held  that  an 
all^ation  in  an  indictment,  that  defend- 
ant pretended  that  he  bad  money  in  the 
bank,  was  not  sustained  evidence  that 
he  merely  drew  and  passed  a  check  on  a 
bank  in  which  he  bad  no  funds.  Whether 
the  evidence  would  have  sustained  an  alle- 
gation that  defendant  pretended  that  he  had 
authori^  to  draw  on  the  bank,  as  was  held 
in  Queen  Haselton,  supra,  was  not  con- 
sidered. 

And  in  Texas  the  mere  drawing  and  pass- 
ing of  a  check  upon  a  hank  fn  which  the 
drawer  has  no  money  or  credit  is  not  a 
representation  that  he  has  funds  or  credit 
in  the  bank,  and  does  not  constitute  swin- 
dling under  a  statute  providing  that  "swin- 
dling is  the  acquisition  of  any  personal  or 
movable  property,"  etc.,  "by  means  of  some 
false  or  deceitful  pretense  or  device  or 
fraudulent  representation,  with  intent,"  etc. 
Uartin  t.  State,  36  Tex.  Crim.  Rep.  126.  85 
&  W.  979;  Ayen  t.  SMa,  87  Tts.  Crim. 
nLlLA.(N.B.) 


pretense  is  a  "representation  of  some  fact  or 
circumstance,  calculated  to  mislead,  which 
is  not  true"  (Anderson's  Law  Diet.  p.  808) ; 
or,  as  Mr.  Bishop  defines  it,  "a  false  pre- 
tense is  such  a  fraudulent  representation 
of  an  existing  or  past  fact,  by  one  who 
knows  it  not  to  be  true,  as  is  adapted  to 
induce  the  person  to  whom  it  is  made  to 
part  with  something  of  value"  (2  Bishop, 
Crim.  Law,  S  415).  The  pretense  need  not 
be  in  words,  but  may  be  implied  from  the 
acts  of  the  party.  The  gist  of  the  offense, 
against  whidi  the  statute  is  directed,  is  ob- 
taining money  or  property  of  another  by  de- 
ceit, fraudulently  and  feloniously  superin- 
duced by  the  beneficiary;  and,  when  one  by 
his  acts  intentionally  creates  a  belief,  as  to 
an  existing  fact,  which  is  false,  with  the 
intent  to  deprive  another  of  his  property, 
and  does  so,  it  cannot  matter  whether  the 
erroneous  belief  was  induced  by  words  or 
acts,  or  both.  Mr.  Wharton  (2  Wharton, 
Crim.  Law,  9th  ed.  §  1170)  says  "the  con- 
duct and  acts  of  a  party  will  foe  sufficient, 
without  any  verbal  assertion."  He  cites 
several  cases  in  support  of  the  text,  among 
which  is  that  of  a  person  who  assumed  the 
garb  of  an  Oxford  student  and,  by  such  garb 
and  his  conduct,  represented  himself  to  be 
a  student  of  the  university,  and  so  obtained 
funds.  It  was  held  that  the  false  pretense 
was  complete,  although  not  a  word  passed 
as  to  his  status.  So,  also,  it  was  held  to  be 
a  false  pretense  when  a  prisoner  obtained 
money  frcon  an  officer  of  a  postoffiee  by 
indorsing  and  presenting  to  her,  for  pay- 

Rep.  1,  88  S.  W.  792;  Brown  v.  State,  37 
Tex.  Crim.  Rep.  104,  66  Am.  St.  Rep.  794,^ 
38  S.  W.  1008;  Blaokwell  v.  State,  41  Tex. 
Crim.  Rep.  104,  06  Am.  St.  Rep.  778,  61 
S.  W.  919. 

It  was  held  in  Semler  v.  State,  supra^ 
that  a  draft  upon  a  bank,  payable  on  de- 
mand, is  indistinguishable  from  a  check; 
and  either,  considered  alone,  imports  a  rep 
resentation  that  the  drawer  has  funds  to 
meet  It. 

It  was  held  in  Com.  v.  Drew,  supra,  that 
it  is  not  a  false  pretense  for  one  who  has 
an  account  at  a  bank  to  present  bis  check 
to  the  bank  in  person,  even  though  he  knows 
that  his  funds  have  been  exhausted,  as  the 

[iresentation  of  the  check  amounts  mere- 
y  to  a  request  to  pay  him  the  sum  named, 
addressed  to  the  person  whose  duty  it  is 
to  know  whether  it  ought  to  be  paid  or  not. 

It  was  held  in  Koote  v.  People,  supra, 
that  the  giving  of  a  check  payable,  at  a 
future  time,  on  a  bank  in  which  he  had  no 
account,  was  a  false  pretense,  as  it  amount- 
ed to  a  representation  that  he  kept  an  ac- 
count in  the  bank.    But  see  Lesser  v.  Peo- 

Sile,  73  N.  Y.  78,  which  intimates  that  the 
act  that  a  chedc  was  postdated  vould 
be  materiaL 
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ment,  an  order  in  favor  of  another  peraon, 
although  he  did  not  make  any  false  declara- 
tion or  assertion  to  obtain  the  money.  Rex 
V.  Story,  Russ.  Sl  R.  C.  C.  80.  And,  again, 
the  oiFering  of  a  worthless  bill  in  satisfac- 
tion of  an  obligation  is  within  a  statute 
providing  for  the  punishment  of  anyone 
who,  by  false  pretense,  with  intent  to  com- 
mit a  fraud,  obtains  the  property  or  money 
of  another,  although  no  representations  are 
made  as  to  the  value  of  the  bill.  Com.  v. 
Beckett,  119  Ky.  817,  88  L.R.A.  638,  115  Am. 
St.  Rep.  286,  84  S.  W.  768.  In  ruling  upon 
this  case,  the  court  said  that  the  mere  offer- 
ing of  the  bill  in  payment  of  the  obligation 
"amounts  to  an  assertion  or  representation 
by  conduct,  which  may  be  as  efficacious  to 
convey  an  idea,  or  to  constitute  the  basis  of 
a  reasonable  belief,  as  though  exact  and  ap- 
propriate words  had  been  used.  Words  are 
used  to  express  ideas.  Signs  might  be  used 
instead.  Conduct  that  conveys  necessarily 
the  same  idea,  and  intended  to  do  so,  is  but 
a  substitute  for  the  words  or  signs,  express- 
ive of  it.  We  have  no  doubt  but  that  the 
use  of  a  worthless  bill,  pretending  it  is 
valid,  and  with  the  intent  to  defraud,  is  a 
false  token  under  the  statute." 

Now,  a  check  is  an  order  on  a  bank,  pur- 
porting to  be  drawn  upon  a  deposit  of  funds, 
and  the  drawer  engages  that,  on  presenta- 
tion, it  will  be  paid.  Bellinger  &■  C.  Anno. 
Codes  &  Statutes,  «  4403.  The  giving  of 
such  an  instrument  is  therefore  as  much 
of  a  representation  that  the  drawer  has 
money  or  credit  with  the  bank  as  if  he  had 
made  an  oral  statement  or  declaration  to 
Uiat  effect.  And,  when  the  check  is  given 
with  the  fraudulent  and  felonious  purpose 
of  obtaining  the  property  of  another,  with 
knowledge  of  the  drawer  that  tie  has  nei- 
ther money  nor  credit  at  the  bank,  and  that 
the  check  will  not  be  paid,  it  is  within  the 
statute,  although  the  drawer  made  no  other 
representation  in  reference  thereto.  Tt  was 
so  ruled  in  the  early  case  of  Rex  v.  Jackson, 
3  Campb.  370.  And  the  doctrine  has  been 
approved  by  the  courts  and  text  writers; 
and  it  is  generally  agreed  that  it  is  not 
necessary  that  the  drawer  should  have 
told  the  person  to  whom  he  gave  the  eheck 
that  he  had  funds  or  credit  in  the  bank. 
12  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  838;  Rap- ! 
alje.  Larceny,  §  402;  2  Wharton,  Grim.  Law, 
S  2107;  McClain,  Crim.  Law,  S  674;  Under- 
bill, Crim.  Ev.  {  444;  People  v.  Donaldson, 
70  Cal.  116,  11  Pac.  081;  People  v.  Wasser- 
vogle,  77  Cal.  173,  19  Pac.  270;  Com.  t. 
Drew,  19  Pick.  179;  note  to  Barton  v. 
People,  25  Am.  St.  Rep.  375-380.  The  Texas 
cases,  Ayerf>  v.  State,  37  Tex.  Crim.  Rep.  1, 
38  S.  W.  792,  Brown  v.  State,  37  Tex.  Crim. 
Rep.  104,  66  Am.  St.  Rep.  704,  38  S.  W.  1008, 1 
and  Blackwell  v.  State,  41  Tex.  Crim.  Rap.  I 
17L.R.A.(N.S.) 


104,  96  Am.  St.  Rep.  778,  61  S.  W.  019. 
which  apparently  hold  a  contrary  doctrine, 
are  under  a  statute  different  from  ours,  and 
in  the  construction  of  which  the  courts  of 
that  state  bold  that,  before  a  defendant  can 
be  convicted,  there  must  be  a  distinct  and 
certain  representation  of  an  existing  &ct, 
and  the  indictment  must  show  euch  certain 
and  distinct  representation  of  the  fact, 
either  past  or  present.  Martin  v.  State,  36 
Tex.  Crim.  Rep.  125,  36  S.  W.  976.  From 
our  examination  of  the  question,  we  are  con- 
strained to  believe  that  the  court  below  WM 
in  error  in  euataining  the  demurrer. 
Judgment  reversed. 


VIRGXXU  SUPICEMG  COURT  OF  AF- 

KNIGHTS  OP  COLUMBUS,  PIff.  in  Xfr, 

v. 

MARY  A.  BURROUGHS. 
(107  Va.  671,  60  S.  E.  40.) 

Insurance  —  forfeltore  —  declaration. 

1.  No  declaimtion  of  forfeiture  is  neces- 
sary to  terminate  the  rights  of  a  member 
of  a  mutual  benefit  sociefy  for  nonpayment 
of  dues  where  the  l^-Iawa  provide  that  any 
member  shall  iptio  facto  forfeit  his  member- 
ship who  fails  to  pay  his  assessment  for 
thirty  days  after  notice. 

Same  —  payment  by  lod^e  —  effect. 

2.  Forfeiture  of  the  rights  of  a  member 
of  a  mutual  benefit  society  for  the  nonpay- 
ment of  dues  is  not  prevented  by  the  fact 
that  they  were  paid  by  the  local  branch  of 
the  order  to  which  he  belonged,  where  the 
local  branch  forwarded  the  moniy  without 
complying  with  the  provisions  of  a  by-law 
that  no  money  shall  bp  paid  from  the  treas- 
ury unless  by  a  two-thirds  vote  of  the  mem- 
bers at  a  regular  meeting  held  subsequently 
to  a  regular  meeting  at  which  notice  of  in- 
tention to  pay  and  the  purpose  and  amount 
are  given  and  read. 
Same  •—  estoppel  of  order. 

3.  The  receipt  by  the  supreme  body  Of  a 
mutual  benefit  society  of  money  from  a 
local  lodge  to  pay  the  duea  of  a  delinquent 
member,  without  knowledge  that  it  is  not 
his  money,  but  an  advancement  by  the  toflge, 
does  not  estop  it  from  contesting  liability 

i  on  his  certificate  because  of  his  nonpayment 
of  dues. 

(Januaiy  16,  1908.) 

Case  Note.  —  Necegstty  of  afftrmattve 
action  in  order  to  terminate  rlghta  of 
member  in  mwCiial  benefit  Mefefir 
for  nonpayment  of  duea. 

This  note  does  not  intend  covering  tho 
j  question  of  the  validity  of  self-exeeuting 
proTisions.    Neither  does  it  include  eases 
I  nassing  solely  upon  the  ne^ii^ssity  of,  notice 
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ERROR  to  tiie  Corporation  Court  of  Alex- 
aDdria  to  review  a  judgment  in  plain- 
tiff's  favor  in  an  action  brought  to  recover 
the  amount  all^^  to  iM  due  on  a  mutual 
benefit  certificate.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Crandall  MacKay  and  Wllltam 
B.  Rielly  for  plaintiff  in  error. 

Messrs.  John  M.  Johnson  and  Iieo  P. 
Harlow  for  defendant  in  error. 

Keith,  P.»  delivered  the  opinion  of  tfae 
eonrt: 

litis  suit  was  brouf^t  hy  Mary  A.  Bur-. 
Tooghs,  as  beneficiary  of  William  J.  Bur- 
roagfas,  deceased,  in  the  corporation  court 
of  the  city  of  Alexandria,  agninst  the 
Knights  of  Columbus,  a  corporation  incorpo- 


rated under  tfae  laws  of  the  state  of  Connecti- 
cut, and  doing  businesi  in  the  state  of  Vir- 
ginia. The  defendant  appeared  and  pleaded 
non  aaaumpHt  and  two  ajMcial  pleas.  The 
plaintiff  took  issue  upon  the  first  plea,  and 
filed  special  replication  to  the  second  and 
third  pleas.  Issue  was  joined  thereon.  The 
jury  gave  a  verdict  for  the  plaintiff  for  the 
sum  of  $1,000.  The  court  rendered  judgment 
upon  that  verdict,  and  the  eaae  is  now  before 
us  upon  a  writ  of  error. 

The  plaintiff  in  error  here  (defendant  in 
the  court  below)  assigns  as  error  the  ruling 
of  the  court  in  granting  three  instructions 
asked  for  by  the  defendant  in  error,  as 
shown  by  bill  of  exceptions  No.  1.  Upon  re- 
ferring, however,  to  that  bill,  it  appears  that 


to  the  insured  of  the  delinquency  before  a 
forfeiture  takes  place.  At  first  view  the  de- 
eiaioiu  vpon  the  question  annotated  would 
appear  to  be  in  eoqflict ;  an  analysis  of  the 
cases,  however,  shows  that  little,  if  any, 
conflict  exists.  Most  of  the  cases  which  are 
apparently  m  conflict  are  distinffuishable  by 
the  presence  of  a  modifying  clause,  or  a 
materially  different  wording  of  the  pro- 
visions. All  of  the  cases  seem  to  agree 
that  tfae  general  proposition  that  the  law 
abhors  a  rorfelture,  and  will  relieve  against 
it  when  possible,  is  applicable  to  the  pro- 
visions under  consideration,  and  such  pro- 
visifms  are  universally  strictly  construed 
against  the  insurer. 

In  the  following  cases  where  the  pro- 
visions were  in  substance  "that  a  member 
who  fails  or  neglects  to  pay  asaessments  or 
dues  within  the  time  specified  shall  stand 
suspended  from  the  council,"  it  was  held , 
that  they  were  self-executing  and  ret^uired 
no  affimative  action:  Feiber  v.  Supreme 
Council,  A.  L.  H.  112  La.  960,  36  So.  818; 
National  Union  v.  Hunter,  99  III.  App.  146, 
Afiirmed  in  197  III.  478.  64  N.  E.  350;  Na- 
tional Union  v.  Shipley,  02  III.  App.  355; 
Supreme  Lodfje  K.  H.  v.  Keener,  6  Tex.  Civ. 
App.  267,  25  S.  W.  1084;  Freckmann  v.  Su- 
preme Council,  R.  A.  06  Wis.  133.  70  N.  W. 
1113;  Chappie  V.  Sovereign  Camp,  W.  W.  64 
yeb.  66,  89  N.  W.  423;  Hansen  v.  Supreme 
Lodge  K.  H.  40  III.  App.  219,  Afiirmed  in 
140  111.  306,  29  N.  E.  1121;  Beeman  v.  Su- 
preme Lodge,  S.  H.  29  Pa.  Super.  Ct.  387; 
Independent  Order  of  Foresters  v.  Haggerty, 
86  III.  App.  31;  Stanley  v.  Northwestern 
Life  Asso.  36  Fed.  76. 

So  a  provision  to  the  effect  that  upon  de- 
fault the  member  shall  "stnnd  suspended 
without  notice,  and  no  act  on  the  part  of  the 
council  or  any  oflieer  thereof  .  .  .  shall 
be  required  as  essential  to  such  eitapension," 
is  self-executory.  National  Council,  K.  & 
L.  S.v.Burch,  126  III.  App.  15;  Marshall  v. 
Grand  Lodge,  A.  O.  U.  W.  133  Cal.  686.  6fi 
Pac.  25;  Grand  Lodge  A.  O.  U.  W.  v.  I^cli- 
mann,  101  III.  App.  213;  Scheufler  v.  Grard 
Lodge,  A.  O.  U.  W.  46  Minn.  266,  47  N.  W. 
79S:  Backdahl  v.  Grand  Lodge  A.  O.  U.  W. 
46  Minn.  85.  48  N.  W.  494. 
17L.R.A.(N.S.) 


And  the  same  was  held  where  the  pro- 
viaitms  were  that  upon  nonpayment  "the 
risk  of  the  company  on  the  policy  shall  be 
suspended."  Maginnis  v.  New  Orleans  Cot- 
ton Bxch.  Mut.  Aid  Asso.  43  La.  Ann.  1136, 
10  So.  180;  Blanchard  v.  Atlantic  Mut.  F.. 
Ins.  Co.  33  N.  H.  9. 

And  where  the  provision  was  that  upon 
failure  to  pay  dues  he  shall  "thereupon  be- 
come suspended  by  his  own  act,  and  his  l>ene- 
flt  certificate  or  certificates  shall  be  abso- 
lutelv  void."  Kennedy  v.  Grand  Fraternity, 
36  Mont.  325,  92  Pac.  071. 

And  where  it  was  provided  that  upon  de- 
fault the  certificate  "shall  be  null  and  void." 
Pitts  v.  Hartford  Life  Annuity  Ins,  Co.  fi« 
Conn.  376,  6U  Am.  St.  Rep.  06,  34  Atl.  05; 
Smith  V.  Sovereign  Camp,  W.  W.  179  Mo. 
119,  77  8.  W.  802;  Hipp  T.  Fidelity  Mut.  L. 
Tns.  Co.  128  Qa.  401,  12  L.RJ)..(N.S.)  319, 
67  S.  E.  892. 

So  failure  to  pay  operated  as  a  forfeiture 
where  the  provision  was  to  the  effect  that 
default  "shall  terminate  the  policy."  Mutual 
Reserve  Fund  Life  Asso.  v.  Cleveland  Wool- 
en Mills,  27  C.  C.  A.  212,  64  U.  S.  App.  200, 
82  Fed.  608;  Parker  v.  Bankers  Life  Asso. 
86  in.  App.  315. 

And  in  the  following  cases  also  the  pro- 
visions were  held  self-executory: 

Where  the  {nrovision  was  "cease  and  de- 
termine." Lantz  V.  Vermont  L.  Ins.  Co.  130 
Pa.  546,  10  L.RJI.  677,  23  Am.  St.  Rep. 
202.21  Atl.  80. 

Where  it  was  "otherwise  the  certificate 
shall  be  void."  Duffy  v.  Alta  Friendly  Soc. 
17  Pa.  Super.  Ct.  531. 

Where  it  was  provided  that  the  delin- 
quents "Rhall  cease  to  be  members."  Rail- 
way Pass.  &  F.  Conductors' 'Mut.  Aid  &  Ben. 
Asso.  T.  Leonard,  82  111.  App.  214;  Railway 
Pass,  ft  F.  Conductors'  Mut.  Aid  &  Ben. 
Asso.  V.  Loomis,  43  III.  App.  600;  Hansen 
V.  Supreme  Lodge  K.  H.  40  III.  App.  216. 

Where  the  provision  was  "shall  forfeit 
his  membership."  Ijchman  v.  Clark,  174 
III.  279,  43  L.R.A.  648.  51  N.  E.  22;  but  see 
Harris  v.  Wilson.  80  Mo.  App.  406. 

Where  it  was  provided  that  "no  member 
shall  he  entitled  to  the  benefits,  etc,"  and, 
further,  that  arrearage  for  a  longer  period 
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only  one  instruction  is  mentioned,  which  is 
in  the  following  words : 

"The  jury  are  instructed  thst  the  local 
lodge  had  the  power  to  advance  assewnieiits 
for  its  delinquent  members,  unless  there  was 
something  in  the  constitution  and  by-lavs  of 
the  national  or  subordinat*  oouneU  prohibit- 
ing such  advances." 

If  other  instructions  were  given  at  the  in- 
stance of  the  plaintiff,  they  an  not  properly 
part  of  the  record,  and  cannot  be  considered 
by  this  court.  At  the  conclusion  of  the 
printed  transcript  of  the  record  it  does  ap- 


pear that  three  instructions  were  granted  at 
the  instaifce  of  plaintiff.  We  have  quoted 
instruction  No.  1,  and  instructions  Nos.  2 
and  3,  not  baring  been  embraced  in  the  bill 
of  exceptions,  cannot  be  considered  by  us. 

From  bill  of  exceptions  No.  2  it  appears 
that  the  court  was  asked  to  grant  plaintiff 
in  error  three  instructions,  which  the  court 
refused  to  do,  and  its  refusal  is  assigned  as 
error.   These  instructions  are  as  follows : 

"The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  William  J. 
Burroughs  failed,  neglected,  or  refused  to 


"shall  render  the  f>ertiflcate  null  and  void." 
Scheele  v.  State  Home  Lodge,  63  Mo.  App. 
277. 

Where  the  provision  was  that  upon  de- 
fault the  member  shall  "forfeit  alt  rights  as 
a  member."  Grand  Lodge,  A.  O.  U.  W.  v. 
Marshall.  31  Ind.  App.  SS4,  09  Am.  St  Rep. 
278.  68  N.  E.  AOS. 

Whcj^  the  provision  was  that  the  member 
"shall  not  be  entitled  to  receive  any  benefits 
from  the  fund."  Rhule  v.  Diamond  Colliery 
Accidental  Fund,  5  Lack.  Legal  News,  101. 

Where  the  provision  was  "should  bfcnme 
expelled  without  notice  to  him  or  further 
action  by  the  lodge,  and  the  beneficiary  cer- 
tificate shall  become  void  at  that  instant, 
and  all  rights  thereunder  shall  then  cease." 
Brotherhood  of  RaMrnad  Trainmen  t.  Dee 
(Tex.)  HI  8,  W.  8M. 

Where  it  was  provided  that  default  "shall 
work  ipao  facto  a  suspension  and  forfeiture." 
Lavin  v.  Grand  Lodge,  A.  O.  U.  W.  104  Mo. 
App.  1,  78  S.  W.  326. 

Where  it  was  provided  that  upon  default 
the  member's  name  "shall  be  erased  from  the 
roll  of  members,  and  be  should  forfeit  all 
elaims  npfm  the  association.'*  Yoe  t.  Ilen- 
jsmln  C.  Howard  Masonic  Mnt.  Ben.  Asso. 
83  Hd.  86. 

Where  the  provision  was  that  no  member 
can  pretend  to  the  benefits  of  the  society  if 
he  shall  neglect  for  three  months  to  pay  his 
monthly  dues.  Hnule  v.  Soei4t4  St.  Jean 
Baptinte  (Mich.)  15  Det.  L.  N.  404,  116  N. 
W.  1076. 

Where  the  provision  was  that  upon  de- 
fault the  member  "shall  not  be  entitled  to 
benefits."  Wheeler  v.  Lackawanna  Coal  Co. 
Accidental  Fund,  6  Lack.  Legal  News,  07. 

So  where  the  provision  that  "he  should 
stand  suspended,  his  certificate  should  cease 
to  be  in  force  and  become  null  and  void," 
was  accompanied  by  the  further  provision 
that  all  the  benefits  "shall  be  liable  to  for- 
feiture if  said  member  shall  not  comply," 
it  was  self-executory.  Brown  v.  Kniffhts  of 
Protected  Ark    (Colo.)   86  Pac  450. 

In  Harvey  v.  Grand  Lodge,  A.  O.  U.  W. 
50  Mo.  App.  472,  the  certificate  was  ipso 
facto  suspended  for  nonpayment,  but  the  ex- 
act provision  does  not  appear.  The  same  is 
true  of  Sparkman  v.  Supreme  Couneil,  A.  L. 
H.  57  8.  C.  16.  35  S.  E.  301;  Paster  v. 
Naglcsmith.  30  Misc.  7&1,  63  N.  Y.  Snpp. 
154. 

In  AmerisAn  Mut.  Aid  Soo.  T.  Kilhum, 
17  URji.(N.S.) 


7  Ky.  L.  Rep.  750,  a  clause  providing  for  m 
strict  forfeiture  was  held  self-executory. 

And  in  LaMarsh  v.  L'  Union  St.  Jean 
Baptiste  Soc.  68  N.  H.  220,  38  Atl.  1046, 
a  provision  that  upon  neglect  to  pay  his 
dues  a  member  "loses  his  benefits"  was  re- 
ferred to  as  if  idf-executory. 

In  Dennis  t.  Maaaaehusetts  Ben,  Asso. 
120  N.  Y.  496,  9  L.R.A.  189.  17  Am.  St.  Rep. 
660,  24  N.  E.  843,  the  court  said  that,  if  the 
certificate  bad  provided  without  qualifica- 
tion that  for  a  failure  to  pay  an  assessment 
within  thirty  days  after  the  mailing  of  a 
notice  thereof  it  should  "lapse  and  be  void," 
its  invalidity  would  be  beyond  dispute;  and 
the  fact  that  insured  was  prevented  from 
making  the  payment  by  an  act  of  God  would 
not  relieve  him  from  the  forfeiture.  Provi- 
sions for  continuing  the  policy  in  case  of 
nonpayment  were  contained  in  the  poli^ 
before  the  court,  and  the  construction  of 
these  was  the  main  question  passed  upon. 

In  Bosworth  v.  Western  Mut.  Aid  Soe.  75 
Iowa,  682,  39  N.  W.  903,  where  the  certifi- 
cate contained  a  provision  that  "it  should  be 
void  if  assessments  were  not  received,"  it  was 
held  that  the  word  "void"  could  not  be  con- 
strued as  meaning  "voidable  at  the  election 
of  the  insurer,"  where  there  were  no  quali- 
fying words  or  provisions.  To  the  same 
effect  is  Sovereign  Camp  W.  W.  v.  Hicks,  37 
Tex.  Civ.  App.  426,  84  8.  W.  425;  but  see 
Columbia  Ins.  Co.  v.  Buckley,  83  Pa.  293,  24 
Am.  Rep.  172. 

But  in  the  following  cases,  where  the  con- 
tract of  insurance  contained  a  provision  that 
upon  the  member's  default  or  bis  becoming 
in  arrears  he  "shall  be  suspended,"  and  such 
provision  was  followed  1^  another  clause 
providing  for  a  mode  of  suspension,  or  mak- 
ing some  provision  whereby  the  lodge  might 
appropriate  funds  for  the  payment  of  such 
deficiencies,  or  where  the  provision  was  pre- 
ceded or  followed  by  others  qualifying  it.  it 
was  held  not  to  be  self-executory:  Oster- 
man  v.  District  Grand  Lodge  No.  4,  I.  O.  B. 

B.  (Cal.)  43  Pac.  412;  Flicek  v.  High  Court 

C.  O.  F.  90  111.  App.  344;  St.  Louis  Southwest- 
ern R.  Co.  V.  Dobbins,  60  Ark.  481,  30  S.  W. 
887,  31  S.  W.  147  :  Scheuller  v.  Grand  Lodge, 
A.  O.  U.  W.  45  Minn.  250,  47  N.  W.  709; 
Backdahl  v.  Grand  Lodpe  A.  O.  U.  W.  46 
Minn.  65,  48  N.  W.  454;  Murphy  v.  Inde- 
pendent Order,  S.  A  D.  J.  77  Miss.  830,  60 
L.R.A.ni,27  So.  634. 
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pa,y  Mfl  asseBsment  for  the  monUis  of  April, 
May,  June,  July,  August,  and  September, 
1904,  in  the  time  prescribed  by  the  by-lawB, 
that  being  the  regular  monthly  assessment 
due  by  faim,  and  after  lie  had  been  requested 
to  pay  same  by  Richard  L.  Came,  Jr.,  the 
financial  secretary  of  Fitigerald  Council  No. 
459,  Knights  of  Columbus,  then  he  forfeited 
his  membership  in  the  Eni^ts  of  Columbus, 
and  the  plaintiff  cannot  recover  In  this  ac- 
tion. 

"The  jury  are  further  instnioted  that  as  a 
matter  of  law  the  receipt  of  said  mon^  by 


the  said  Came,  financial  secretary  of  Fitzger- 
ald Coaneil  No.  459,  Knights  of  Columbus,  on 
on  behalf  of  said  William  J.  Buroughs,  was 
without  right  or  authority  on  his  part,  and 
that  the  acceptance  by  him  of  said  money 
was  not  a  waiver  of  the  conditions  by  the 
said  defendant  under  which  said  benefit  cer- 
tificate was  issued.  To  the  oontraiy,  each 
and  every  benefit  certificate  is  issued  only 
upon  the  conditions  stated  in,  and  subject  to, 
the  constitution  and  by-laws  of  the  order  of 
said  Knights  of  Columbus. 

"The  jury  are  further  instructed  that  tlie 


The  Bome  reault  was  reached  in  the  fol- 
lowing cases: 

Brooks  r.  Conservative  L.  Ins.  Co.  132 
Iowa.  377,  110  Am.  St.  Rep.  600,  lOfi  K.  W. 
9J3,  where  the  provision  was,  that  upon 
failure  to  pay  assessments  he  "shall  be  sus- 
pended and  bis  certificate  become  null  and 
void,  and  all  rights  and  benefits  .  .  . 
shall  be  forfeited;"  such  provision  being  fol> 
lowed  by  another,  that  "a  member  who  has 
been  enspended  for  nonpayment  of  his  dues 
and  assessment  may  be  reinstated." 

Order  of  United  Commercial  Travelers  v. 
HeAdam,  fll  C.  C.  A.  22.  126  Fed.  368.  where 
it  was  stipulated  that  upon  failure  to  pay 
aasessments  the  member  "shall  immediately 
on  the  happening  of  such  default,  and  by 
virtue  thereof,  forfeit  bis  good  standing," 
and  this  was  preceded  by  a  provision  that 
"all  members  who  fail  to  pay  their  dues  or 
assessments  when  due  shall  be  suspended 
from  the  order  at  a  regular  meeting  of  the 
eouncil." 

Delaney  v.  Kelly,  46  Misc.  280,  92  N.  Y. 
Supp.  2tt5,  where  a  provision  that  a  member 
failing  to  pay  bis  dues  "ahall  ipso  facto 
stand  disconnected"  was  followed  by  a  sec- 
imd  clause  that  "one  so  disconnected  can  be 
reinstated  within  thirty  days  by  payment." 

Harris  v.  Wilson,  supra,  where  the  pro- 
vision was  that  the  member  "shall  forfeit  all 
benefits  of  the  brotherhood." 

Lewis  V.  Western  Funeral  Ben.  Asso.  77 
Mo.  App.  680,  where  it  was  provided  that  up- 
on a  member's  becoming  in  arrears  he  "for- 
feits all  the  rights  and  privities  except 
that  of  being  admitted  into  the  council 
ehamber  during  its  sessions." 

Rogers  v.  Union  Benev.  Soc  No.  2,  III  Ky. 
608,  6S  L.R.A.  606,  64  S.  W.  444,  where  It 


provided  that  upon  failure  of  mem- 
bers to  pay  their  dues  "they  may  be  suspend- 
ed." 

Independent  Order  of  Foresters  v.  Hag- 
gerty,  86  III.  App.  31,  where  the  provision 
was  "shall  be  dropped  from  membership  in 
this  order." 

Wheeler  v.  Lackawanna  Coal  Co.  Acciden- 
tal Fund,  anpra,  where  it  was  provided 
that  any  member  in  arrears  "shall  be 
dropped  from  membership." 

Scheu  V.  Grand  Lodge,  Ohio  Div.  I.  F.  17 
Fed.  214,  where  it  was  stipulated  he  "shall 
be  suspended." 

High  Court.  I.  O.  F.  v.  Edelstein,  70  Til. 
App.  9S,  where  it  stated  "he  shall  be  dropped 
from  membership." 
17L1UL(N.S.) 


Supreme  Lodge  K.  H.  v.  Wiokser,  72  Tex. 
267,  12  &  Y/7\76,  where  it  was  provided 
that  upon  biilure  be  was  "to  be  suspended." 

Northwestern  Traveling  Men's  Asso.  v. 
Schauss.  61  III.  App.  78.  Affirmed  in  36  N. 
E.  747,  148  111.  304,  where  it  stated  he  "HhaU 
forfeit  his  claim  to  membership  and  have 
bis  name  stricken  from  the  roU."  To  the 
same  effect  is  Tecumaeh  Mut.  Life  Asso.  v. 
Woodnum,  99  UL  App.  646. 

In  Columbia  Ins.  Co.  v.  Buckley,  supra, 
it  was  held  that  a  provision  that,  if  as- 
sessments were  not  paid  within  a  certain 
time,  the  policy  should  be  void,  did  not  ipso 
facto  render  the  certificate  void,  but  merely 
voidable. 

In  Petherick  v.  General  Assembly,  0.  A. 
114  Mich.  420,  72  N.  W.  262,  failure  to  pay 
dues  was  held  not  ipso  faoto  to  work  a  for- 
feiture, where  the  constitution  provided  that 
he  should  be  declared  in  arrears,  and  not  en- 
titled to  vote;  and  further  provided  for  an 
announcement  before  the  lodge  of  his  de- 
linquency. 

In  Columbus  Mut.  Life  Asso.  v.  Hanrahan, 
98  III.  App.  22,  and  Schwartz  v.  St.  Eliza- 
beth R.  &  U.  Catholic  Union,  29  Ohio  C.  C. 
471,  it  was  held  that  one  did  not  cease  to  be 
a  member  by  a  mere  nonpayment  of  dues 
and  without  any  action  on  the  part  of  tlie 
insurer.  It  does  not  appear  in  this  ease 
what  the  exact  provision  ns. 

In  Supreme  Lodge  K.  P.  v.  Kalinski,  6  C. 
C.  A.  873,  13  U.  8.  App.  674,  67  Fed.  348, 
Affirmed  in  163  U.  S.  289,  41  L.  ed.  163,  16 
Sup.  Ct  Rep.  1047,  the  provision  "when  a 
member  of  the  endowment  rank  becomes  in 
arrears  to  his  lodge  for  an  amount  equal  to 
one  year's  dues,  he  shall  forfeit  bis  member- 
ship to  the  section  and  said  rank,  and  ren- 
der void  iiis  endowment  certificate."  con- 
strued with  another,  that,  if  one  resign, 
"such  resignation  shall  cause  a  forfeiture  of 
all  amounts  paid  into  and  all  claims  npon 
the  endowment  rank,"  was  held,  following 
the  construction  of  a  board  of  the  sode^ 
which  had  previously  passed  upon  the  ques- 
tion, not  ipso  facto  to  work  a  forfeiture. 
Further  facts  entering  into  the  decision  were 
that  the  lodge,  to  which  the  endowment 
rank  was  an  incident,  had  failed  to  notify 
the  rank  that  he  was  in  arrears  in  the  lodge, 
and  the  lodge  had  taken  no  action  to  suspend 
such  member,  and  the  rank  had  reouved  his 
monthly  assessments. 

Digitized  by  Google 


260 


VIRGINIA  SUPREME 


COURT  OF  APPEALS. 


said  Richard  L.  Carne,  Jr.,  as  financial  Bccre- 
tary  of  the  said  Fitzgerald  Council  No.  459, 
Knights  of  Columbus,  and  said  Fitzgerald 
Council  No.  459,  Knights  of  Columbus,  in  ad- 
ministering the  powers  and  duties  provideil 
under  the  laws  of  said  defendant,  were  not 
the  agents  of  the  said  order,  but  the  agents 
of  tke  members  thereof,  and  that  the  accept- 
ance of  said  money  by  said  Carne  after 
said  forfeiture  of  membership  of  said  Wil- 
liam J.  Burroughs  did  not  create,  or  cannot 
be  construed  to  create,  any  liability  on  the 
part  of  said  defendant  to  said  plaintiff. 
Therefore  the  verdict  should  be  for  the  de- 
fendant." 

The  evidence  before  the  jury,  in  the  light 
of  which  these  instructions  are  to  be  con- 
sidered, was  as  follows:  The  Knights  of 
Columbus  is  a  corporation,  organized  under 
the  laws  of  the  state  of  Connecticut,  for  the 
purpose  of  carrying  on  a  system  of  fraternal 
insurance  by  means  of  subordinate  lodges 
located  throughout  the  various  states  of  the 
Union.  Of  these  subordinate  lodges  one  was 
known  as  "Fitzgerald  Council  No.  469,"  lo- 
cated at  Alexandria,  Virginia.  One  of  the 
members  of  this  council  was  William  J.  Bur- 
roughs, who  made  application  for  member- 
ship on  April  14,  1S02,  and  to  whom  a  bene- 
fit certificate  was  issued  on  the  25th  day  of 
June,  1902.  By  the  terms  of  this  certificate 
Burroughs  agreed  to  comply  with  all  the  re- 
quirements and  conditions  therein  set  out, 
and  also  those  contained  in  the  original  ap- 
plication made  by  him  for  membership  in  the 
organization.  He  agreed  to  comply  with  the 
constitution,  laws,  rules,  and  regulations  gov- 
erning the  defendant  order,  and  the  defend- 
ant agreed  to  pay  to  the  beneficiary,  plaintilT 
in  this  action,  Mary  A.  Burroughs,  the  sum 
of  $1,000,  provided  that  the  said  William  J. 
Burroughs  was,  at  the  time  of  his  death,  a 
member  of  said  order  in  good  standing;  all 
of  which  conditions  and  provisions  were  ac- 
cepted and  subscribed  to  by  Burronghs  in  hfs 
benefit  certificate.  Burroughs,  during  the 
time  of  his  membership,  agreed  to  pay  cer- 
tain assessments,  as  provided  for  in  defend- 
ant's laws,  fiS  85  and  89.  There  was  due 
from  Burroughs  an  assessment  for  the  month 
of  April,  1604,  for  the  sum  of  80  cents,  which 
was  not  paid;  nor  were  the  assessments 
paid  for  the  months  of  May,  June,  July, 
August,  and  September,  1004.  Section  167 
of  plaintiff  in  error's  by-laws  provides:  "Any 
member  of  this  order  shall  ipso  facto  forfeit 
his  membership  in  the  order,  who  fails,  neg- 
lects, or  refuses  to  pay  his  proportionate 
part  of  any  assessment  for  thirty  days  from 
the  date  of  mailing  or  transmitting  the  no- 
tice for  assessment  by  the  secretary  of  hts 
council,  or  of  the  regular  monthly  assess- 
ment, within  thirty  days  from  the  first  day 
nf  the  month  in  which  levied.'* 
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By  {217  it  is  provided:  "A  memt>er  of 
the  order  suspended  for  nonpayment  of  as- 
sessments, dues,  or  fines,  wishing  to  be  rein- 
stated, must,  within  one  year  from  tlie  date 
of  suspension,  make  written  application  to 
and  at  a  meeting  of  the  council  from  which 
he  was  suspended,  upon  a  blank  issueil  Dy 
the  order.  Said  application  shall  be  balloted 
upon  and  forwarded  by  the  financial  secre- 
tary to  the  national  secretary,  with  the  ap- 
proval or  disapproval  of  the  council  record- 
ed thereon,  and  with  the  certificate  of  the 
financial  secretary  that  all  arrearages  of  as- 
sessments and  dues  have  been  paid.  If  an 
insurance  member,  the  committee  on  rein- 
statement shall  then  act  upon  said  applica- 
tion, and  the  applicant  can  only  be  rein- 
stated upon  such  conditions  as  said  commit- 
tee may  direct  and  determine;  provided,  if 
such  appliuition  is  made  within  three 
months  from  date  of  forfeiture  of  member- 
ship, the  provisions  of  this  section  relative 
to  ballot  and  approval  by  the  council  shall 
not  apply.  If  an  associate  member,  no  ao- 
tion  of  the  committee  on  reinstatement  is 
necessary.  Upon  approval  of  the  councQ 
and  otherwise  complying  witii  thia  section 
he  is  reinstated." 

By  S  125  of  the  by-laws  it  is  provid- 
ed :  "No  money  shall  be  paid  or  transfemd 
from  the  treasury  of  any  council  (except 
such  moneys  as  the  council  is  called  upon 
to  regularly  pay  for  its  current  expenses 
and  as  provided  by  the  laws  of  the  order, 
or  for  purposes  approved  by  the  national 
council  or  board  of  directors)  unless  by  a 
two-thirds  vote  of  the  members  present  and 
voting  at  a  regular  meeting  held  subsequent 
to  a  regular  meeting  at  which  notice  in 
writing  of  a  resolution  or  intention  to  pay 
or  transfer  such  money,  and  the  purposes 
and  amount  to  be  paid  or  transferred,  Bliall 
have  been  given  and  regularly  read." 

The  benefit  certificate  copied  in  the  record 
appears  to  have  been  issued  on  the  express 
condition  that  the  statements  made  by  the 
applicant  in  his  application  for  membership 
are  warranted  as  true  and  made  a  part  of 
the  contract,  and  upon  the  further  condition 
"that  said  member  complies  in  the  future 
with  the  constitution,  laws,  and  regulations 
now  governing  said  order,  or  that  may  here- 
after be  enacted  to  govern  said  order.**  And 
in  S  12  of  his  application  he  covenants  that 
he  "will  conform  to  and  abide  by  the  con- 
stitution, by-laws,  rules,  and  regulations  of 
said  order,  and  of  any  council  thereof,  of 
which  I  may  at  any  time  be  a  member, 
which  may  now  be  in  force,  or  which  may  at 
any  time  hereafter  be  adopted  by  the  prop- 
er authorities,  or  submit  to  the  penalty 
now  or  hereafter  provided  for  the  breaoh 
or  violation  of  such  constitution,  by-laws, 
rules,  or  regulations." 
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WillUin  J.  Burroughs  died  on  October 
16,  1904.  He  had  failed  to  pay  his  assess- 
menls  for  tbe  months  of  April,  Muy,  June, 
joly,  August,  and  September,  lil04.  It 
iras  shown  by  the  evidence  of  the  financial 
iteeratary  of  Fitzgerald  Council  that  it  was 
the  eostom  of  that  council  to  keep  np  the 
daas  of  members  who  were  in  arrears; — to 
■M  hia  own  language:  "The  council  or- 
dered me  to  carry  eveiy  man.  That  was 
passed  at  every  meeting  for  every  assess- 
ment. It  was  always  paid  within'  thirty 
days.  Before  I  would  have  a  chance  to 
read  the  delinquent  list  a  motion  would  be 
made  that  we  carry  the  delinquents;" — that 
this  action  was  taken  by  Uie  local  board, 
knowing  that  some  of  the  members  were  de- 
linquent; and  before  a  list  of  the  delin- 
quents  could  be  read,  motion  would  be 
made  to  carry  tliem  all.  Tlieae  payments 
for  Burroughs  and  other  delinquents  were 
made  by  warrants  drawn  on  the  treasurer 
against  the  insurance  fund. 

It  appears  from  the  evidence  of  the  finan- 
cial secretary  tliat  he  called  upon  Burroughs 
frequently  for  his  assessments,  and  he  would 
do  so  upon  an  average  of  twice  a  month, 
at  his  home,  at  his  place  of  emplo^yment, 
and  elsewhere. 

The  defendant  in  error  proved  by  another 
witness  that  it  was  the  custom  for  the  sec- 
retary of  the  nntional  council  to  forward 
to  the  Fitzgerald  Council  a  statement  of  the 
amount  due  for  insurance  members,  and  tbe 
secretary  of  the  local  council  would  then 
forward  the  amount  by  check;  that  the 
local  lodge  kept  alive  the  membership  of  all 
its  members  by  paying  their  dues;  that  up 
to  the  time  of  the  death  of  Burroughs  the 
local  council  had  carried  members  from 
month  to  month,  and  paid  tbe  assessments 
out  of  the  general  fund;  and  that  Bur- 
roughs had  been  asked  to  meet  t^e  assess- 
ments due  by  him,  and  lie  always  replied 
that  he  would  do  so  at  the  next  meeting. 
Ke  never  in  terms  refused  to  pay. 

It  further  appears  that  the  secretary  of 
tbe  naUonal  council  had  no  knowledge  of 
the  custom  of  the  local  council,  and  when 
he  received  checks  was  not  aware  that  they 
were  in  part  for  mon^  advanced  to  meet 
the  assessments  of  delinquent  members  of 
the  subordinate  lodge. 

Some  time  after  Burroughs,  the  insured, 
became  ill,  and  four  di^  before  his  death, 
to  wit.  on  October  11.  1004,  the  sum  of 
$10^0  was  paid  to  the  financial  secretary 
ot  the  Flttgerald  Council,  in  settlement  of 
the  amount  that  lodge  had  theretofore  ad- 
vanced to  the  national  eoundl  on  account  of 
assessments  against  William  J.  Burroughs. 

The  Knighta  of  Columbus  is  a  beneficial 
association,  oi^nized  for  the  purpose  of 
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carrying  on  a  system  of  fraternal  insur- 
ance, and  not  for  purposes  of  gain  and  prolit. 
The  nonpayment  of  dues  and  aaseaanients, 
in  such  an  organization,  is  subversive  of 
the  fundamental  object  of  the  society,  tenils 
to  its  destruction,  and  is  a  violation  of  the 
member's  duty  as  a  corporator.  Not  only 
has  such  a  society  an  inherent  right  to  ex- 
pel members  for  nonpayment  of  dues  and 
assessments,  but,  from  its  nature  and  neces- 
sities, it  has  a  right  to  provide  in  its  laws 
that  such  nonpayment  within  a  stipulated 
time  after  notice  shall,  without  personal  or 
other  notice  to  tlie  delinquent  member,  ipso 
facto  work  a  forfeiture  of  all  the  member's 
rights  of  membership.  Niblaelc,  Ben.  Soe. 
2d  ed.  S  30. 

In  Klein  v.  New  York  L.  Ins.  Co.  104 
LF.  S.  88,  26  L.  ed.  662,  it  is  said:  "A  con- 
dition in  a  policy  of  life  insurance,  that  if 
tbe  stipulated  premium  shall  not  be  paid 
on  or  before  a  certain  day,  the  policy  sliiiil 
cease  and  determine,  is  of  the  very  essence 
and  substance  of  the  contract.  Against  a 
forfeiture  caused  by  failure  so  to  pay,  a 
court  of  equity  cannot  relieve." 

And  in  Thompson  v.  Knickerbocker  L. 
Ins.  Co.  104  U.  S.  252,  26  L.  ed.  705,  it  is 
said;  "Where  the  policy  provides  that  it 
shall  be  forfeited  upon  tbe  failure  of  the  as- 
sured to  pay  the  annual  premium  ad  diem,  or 
to  pay  at  maturity  his  promissory  note  there- 
for, the  acceptance  by  the  company  of  tin- 
note,  although  a  waiver  of  such  payment 
of  the  premium,  brings  into  operation  so 
much  of  the  condition  as  relates  to  the 
note."  "Prompt  payment,"  said  the  court, 
"and  regular  interest,  constitute  the  lifi' 
and  soul  of  the  life-insurance  business,  and 
the  sentiment  long  prevailed  that  it  could 
not  be  carried  on  without  the  ability  to  im- 
pose stringent  conditions  for  delinquency. 
More  liberal  views  have  obtained  on  thiii 
subject  in  recent  years,  and  a  wiser  policy 
now  often  provides  express  modes  of  avoid- 
ing the  odious  result  of  forfeiture.  The 
taw,  however,  has  not  been  changed,  and  if 
a  forfeiture  is  provided  for  in  case  of  non- 
payment at  the  day,  the  courts  cannot 
grant  relief  against  it.  Tlie  insurer  may 
waive  it,  or  may  by  his  conduct  lose  his 
right  to  enforce  it,  but  that  is  all." 

In  Metropolitan  L.  Ins.  Co.  v.  Hall,  104 
Va.  572,  52  S.  E.  345,  it  is  said:  "An  in- 
sured should  look  at  his  policy  and  conform 
to  it,  and  limitations  of  the  agent's  author* 
ity  should  be  effective,  unless  the  insurance 
company,  by  a  course  of  business  or  other- 
wise, has  waived  the  limitation  on  the  agont'j 
power  of  waiver.  An  agent  to  collect  pre- 
miums has  no  authority  to  extend  the  time 
of  payment  of  an  overdue  premium,  and, 
wliere  the  policy  declares  a  forfeiture  for 
failure  to  pay  at  maturify,  and  forbids 
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waiver  by  agents,  their  agreements  to  ex- 
tend time  of  payment  do  not,  as  a  rule, 
bind  the  company."  See  also  United  Mod- 
ems V.  Rathbun,  104  Va.  738,  52  S.  E.  552. 

In  Mutual  F.  Ins.  Co.  v.  Miller  Lodge, 
I.  O.  .0.  F.  68  Md.  463,  it  was  held  that, 
"when  a  party  takes  out  a  policy  in  a  mu- 
tual insuranoe  company,  and  the  contract 
is  complete,  he  at  once  becomes  a  member, 
and  is  bound  by  the  rules  and  provisions  of 
the  charter  and  by-laws  of  the  company, 
and  he  is  presumed  to  have  knowledge  of 
them  all.  .  .  .  Although  there  may  be 
a  habit  or  usage  of  the  company  to  give 
notice  to  the  members  of  the  amount  of  the 
Annual  interest  and  the  time  of  payment,  yet, 
if  no  obligation  to  give  such  notice  is  creat- 
ed by  the  charter  or  by-laws  of  the  com- 
pany, there  is  nothing  in  such  habit  or  us- 
age that  could  impose  such  a  duty  upon  the 
company,  with  the  consequence  of  making 
the  notice  a  condition  precedent  to  the  right 
of  the  company  to  receive  the  interest  on 
the  premium  note,  according  to  the  contract 
of  insurance.  The  company  is  under  no 
obligation  to  give  such  notice,  and  assumes 
no  responsibility  in  giving  it.  The  duty 
of  the  assured  to  pay  at  the  day  ie  tlie 
same,  whether  notice  be  given  or  not," 

Applying  the  principles  of  tliat  case  to 
the  one  before  us,  there  can  be  no  doubt 
that  the  insured  was  bound  by  the  rules 
and  provisions  of  the  charter  and  by-laws 
of  the  order  of  which  he  was  a  member, 
and  that  he  was  conclusively  presumed  to 
hate  knowledge  of  them  all,  with  this  dif- 
ference between  the  two  cases,  that  in  that 
under  consideration  there  is  no  evidence  of 
any  habit  or  usage  of  the  national  council 
to  grant  indulgence  to  its  members,  or  to 
give  them  notice  of  delinquency,  or  that 
there  was  any  obligation  upon  its  part  to 
do  BO,  or  any  knowledge  tliat  any  such 
usage  or  habit  had  grown  up  in,  and  was 
practised  by,  the  local  lodge. 

In  Rood  v.  Railway  Puss.  Sl  F.  Conduc- 
tors' Mut.  Ben.  Asso.  (C.  C.)  31  Fed.  62, 
it  is  held  that,  where  the  laws  of  a  benefit 
society  provide  that,  if  a  member  neglects 
or  refuses  to  pay  any  assessment  for  a 
specified  period,  he  shall  cease  to  be  n 
member,  and  the  secretary  shall  strike  his 
name  from  the  roll,  such  laws  are  self-exe- 
cuting, and  the  member  so  omitting  to  pay 
loi^es  his  ri;;hts  ns  a  member,  although  the 
secretary  does  not  atrike  his  name  from  the 
roll. 

In  McDonald  v.  Eoss-Lewin,  20  Hun,  87, 
S  1,  art.  10,  of  the  by-laws  of  the  associa- 
tion, provided  that,  if  any  member  should 
neglect  to  pay  any  dues  or  assessments  re- 
quired by  the  by-laws,  "then  and  in  such 
case  such  membership  shall  cease  and  detttr- 
mine  at  once  without  notice,  and  all  claims 
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be  forfeited  to  the  association."  It  waa 
held  that  the  neglect  to  pay  an  assessment 
for  thirty  days  after  notice  thereot  ipao 
facto  determined  the  membership  of  the  de- 
linquent. 

In  lilinois  Hasons'  Benev.  8f>c.  v.  Bald- 
win, 86  III.  479,  it  was  held:  "Wtiere  a 
certificate  of  membership  in  a  society,  which 
provides  for  paying  a  certain  sum  of  money 
on  the  death  of  the  monber,  also  requires 
the  party  to  pay  all  assessments  against 
him  within  ten  days  after  notice  thereof, 
or  the  certificate  shall  be  null  and  void,  and 
the  by-laws  of  the  society  provide  that  a 
party  failing  to  pay  his  assessments  within 
ten  days  after  notice  shall  forfeit  his  mem- 
bership and  all  benefits  therefrom,  and  the 
party,  in  his  application  for  membershi]», 
iigreed  to  be  bound  by  the  rules  and  regula- 
tions of  the  society,  a  failure  or  neglect  to 
pay  an  assessment  within  ten  days  after  no- 
tice of  the  same  will  prevent  any  recovery 
upon  the  certificate  upon  his  death,  unless 
there  is  shown  a  waiver  of  the  forfeiture, 
or  facta  estopping  the  society  from  insist- 
ing upon  the  same;"  that,  "when  a  party 
in  default  in  the  payment  of  assessments 
against  him,  as  a  member  of  a  benevolent 
society,  has  not  becin  induced  by  the  so- 
ciety or  its  agents  to  do,  or  to  omit  to 
do,  any  act  which  he  would  not  otherwise 
have  done  or  omitted,  the  society  will  not 
be  estopped  from  insisting  upon  a  forfei- 
ture of  his  rights  for  his  neglect  to  pay. 
Proof  of  a  custom  is  never  admitted  to 
overcome  or  change  the  express  terms  of  a 
contract.  Proof  by  a  witness  that,  in  cer- 
tain instances  known  to  him,  a  forfeiture 
was  not  exacted,  without  ehowing  this  to 
be  uniform  and  its  durationf,  la  not  sufBeinit 
to  show  a  custom." 

While  the  authorities  concur  in  conceding 
the  right  of  beneficial  societies  in  their 
constitutions  and  by-laws  and  in  their  con- 
tracts of  insurance  to  impose  conditions,  a 
failure  to  comply  with  which  is  visited 
with  a  forfeiture  of  all  riglits  in  the  so- 
ciety, there  ia  some  apparent  diversity  of 
opinion  among  the  cases  as  to  whether  or 
not  it  is  necessary  for  the  society  to  give 
notice  or  take  any  formal  action  in  order 
to  make  the  forfeiture  effectual.  But  it 
will  be  found,  we  think,  upon  a  careful  ex- 
amination of  the  authorities,  that  the  differ- 
ence really  grows  out  of  the  construction  of 
the  constitution  and  by-laws  of  the  partic- 
ular society.  If,  for  instance,  the  laws  of 
the  society  provide  that  the  nonpayment  of 
an  assessment,  continuing  for  a  specified 
time,  shall  operate  ipso  facto  to  determine 
the  connection  between  the  society  and  the 
delinquent  member,  and  to  forfeit  his  rights 
as  such  member,  we  know  of  no  case  in 
which  the  power  of  such  a  society  to  make 
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and  enforce  such  a  rule  has  been  denied; 
but  where,  in  accordance  with  the  terms  of 
the  constitution  and  by-laws  of  the  Bociety, 
anything  is  to  be  done  on  the  part  of  the 
socie^  itself  to  make  the  expulsion  of  the 
member  complete, — to  terminate  his  rights 
and  interests  in  the  society, — the  courts 
require  a  strict  compliance  witJi  the  course 
of  procedure  prescribed,  and  are  astute  to 
diseorer  any  departure  which  will  enable 
them  to  interfere  and  prevent  a  forfeiture. 

fV>r  example,  in  Madeira  t.  Merchants' 
Exeb.  Mut.  Ben.  Soc.  (C.  C.)  5  MoCraty, 
258.  16  Fed.  749,  where  a  certificate  of  mem- 
bership in  the  nature  of  a  life  policy,  is- 
sued by  the  mutual  society,  provided  that 
the  amount  of  insurance  therein  specified 
should  be  paid  In  ease  of  the  member's  death 
to  his  beneficiary,  on  condition  that  be  had 
"Gomplied  with  the  by-laws  of  the  society," 
aad  the  by-laws  provided  that  members 
should  forfeit  their  membership  if  they 
failed  to  pay  their  dues  within  tiiirty  days 
after  publication  of  an  assessment,  and  it 
appeared  from  the  evidence  that  the  assured 
had  failed  to  pay  an  assessment  within 
the  time  specified,  and  that  it  remained  un- 
paid at  the  time  of  his  death,  it  was  held 
tiiat  he  had  forfeited  his  membership,  and 
that  there  could  be  no  recovery  under  his 
certificate. 

So  in  Borgraefe  v.  Suprone  Lodge,  K.  A 
L.  H.  22  Mo.  App.  127.  it  was  held  that, 
"under  a  law  of  a  benevolent  society,  which 
makes  ,the  nonpayment  of  assessments  for 
a  given  period  after  notice  operate  as  a 
suspension  ipso  facto  of  the  delinquent  mem- 
ber, it  is  not  necessary  that  the  suspension 
should  be  judicially  determined  by  any 
judicatory  of  the  order." 

In  Bacon  on  Ben.  Soc.  vol.  2,  |  386,  after 
a  full  considuation  of  the  subject  and  the 
citation  of  numerous  authorities  upon  the 
one  part  and  the  other,  the  conclusion  is 
reached,  that  **if,  however,  by  the  laws  of 
the  society,  nonpayment  of  an  assessment 
operate*  as  a  forfdture,  time  is  of  the  es* 
sence  of  the  contract  uid  the  member  must 
elect,  every  time  he  is  called  upon  to  pay 
an  eussessmentf  either  to  pay  within  the 
stipulated  time,  or  suffer  the  penalty  of  loss 
of  membership  and  its  benefits  neglect- 
ing or  refusing  to  pay  within  tiiat  time. 
.  .  .  The  question  is  one  of  construction, 
and  we  give  in  a  note  the  cases,  not  here- 
tofore cited,  holding  that  tpco  faoto  sus- 
pension resulted  from  nonpayment,  and  also 
those  holding  to  the  contrary."  An  exam- 
ination of  these  diverse  authorities  will  show 
that,  in  every  case  in  which  it  was  held 
that  the  failure  to  pay  did  not  operate  a 
suspension  ipso  facto,  there  was  Something 
in  a  just  construction  of  the  constitution 
snd  by-laws  which  showed  that  affirmative 
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action  on  the  part  of  the  society  was  neces- 
sary; in  other  worda,  that  in  all  such  case» 
the  nonpayment  of  the  dues  and  assessment 
did  not,  under  the  particular  constitution 
or  by-laws,  operate  ipso  facto  and  1^  its 
own  force  to  terminate  membership  in  the 
society. 

In  concluding  the  discussion  of  this  branch 
of  the  case,  we  shall  refer  to  S  289  of  Nib- 
lack  on  Ben.  Soc.  2d  ed.  The  whole  of  the 
section  is  pertinent,  but  too  long  for  quo- 
tation. It  is  in  part  as  follows:  "How- 
ever abhorrent  it  may  be  to  all  reason  to 
permit  the  expulsion  of  a  member  without 
notice  and  liearing,  or  opportunity  to  be 
heard,  for  an  alleged  violation  of  his  duty 
as  a  citizen  or  a  corporator,  and  notwith- 
standing the  fact  that  a  by-law  providing 
that  on  such  charges  a  member  may  be  ex- 
pelled by  a  vote  of  the  society  in  his  ab- 
sence and  without  notioe  is  illegal  and  in- 
valid, it  may  be  laid  down  as  certain  that, 
from  the  veiy  nature  of  the  plan  of  mutual 
assessment  insurance^  it  is  proper  for  mu- 
tual benefit  societies  to  provi<^  Uiat  non- 
payment of  an  assessment  within  a  specified 
time  after  notice  shall  ipso  facto  work  a 
forfeiture  of  the  insurance  nnd  an  expulsion 
of  the  defaulting  member.  It  is  true  that, 
where  such  stringent  clauses  of  forfeiture 
are  made  a  part  of  the  oimtract,  they  are 
usually  accranpanied  by  pfovisions  for  the 
reinstatement  of  the  delinquent  member  up- 
on equitable  terms,  but  such  provisions  are 
not  necessaiy  to  Uie  validity  of  the  terms 
of  forfeiture.  These  societies  depend  ex- 
clusively upon  the  payment  of  assessments 
to  meet  their  losses  and  expenses,  and 
only  by  the  prompt  payment  of  assessments 
by  their  members  can  they  maintain  their 
solvency  and  responsibility.  The  only  prac- 
tical way  which  they  have  of  enforcing 
payment  of  their  assessments  is  by  forfeit- 
ing insurance  contracts  and  expdling  the 
delinquent  members  for  nonpayment,  and 
this  power  is  necessary  for  tiie  existence  of 
such  societies.  To  hold  that  specific  notioe 
to  the  member  must  be  ^ven  of  the  time 
and  place  at  whidi  he  will  be  called  upon 
to  answer  the  charge  of  having  failed  to  pay 
his  assessment  within  the  stipulated  time, 
and  that  a  judicial  act  of  Uie  society  ex- 
pelling the  delinquent  member  Is  necessary 
in  order  to  terminate  his  rights  under  the 
contract,  and  to  htdd  further  that  such  pro- 
ceedings may  not  be  waived  by  express 
contract  of  the  parties,  would  be  to  extend 
unduly  the  period  of  insurance  beyond  the 
time  for  which  a  consideration  had  been 
paid,  would  offer  encouragement  to  careless 
members,  and  greatiy  impair  the  ability  of 
the  societies  to  carry  on  the  work  for  which 
they  are  organized." 

In  Supreme  Lodge  K.  H.  v.  Deters,  9S  Va. 
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610,  29  S.  E.  822,  Judge  Riely,  tpeaking  for 
thft  court,  said;  "The  forfeiture  of  a  eer- 
tifioate  in  a  benefit  aociety  is  not  waived 
by  the  fact  that  the  financial  reporter  of  a 
subordinate  lodge  is  in  the  habit  of  receiv- 
ing payment  of  aflsessments  after  the  end 
of  the  month  for  which  they  are  levied,  and 
within  which  they  are  payable,  under  thr 
penalty  of  suspension  and  a  forfeiture  of 
the  benefit  certificate  when  there  is  no  evi- 
dence that  the  supreme  lodge,  which  is  sued 
on  the  certificate.  Is  aware  of  such  habit." 

In  Supreme  Council,  K.  A.  v.  Taylor,  67 
O.  C.  A.  400,  121  Fed.  66,  the  court  says: 
**A  fraternal  benefit  association  cannot  be 
deemed  to  have  waived  a  condition  of  its 
contract  with  a  member,  requiring  the  pay- 
ment of  an  assessment  on  or  before  the 
last  day  of  each  calendar  inonth,  without 
notice,  and  which  provided  that  in  default  of 
■ueh  p^rmmt  the  member  should  stand  sus- 
pended, and  prohibited  the  collector  of  the 
focal  council  from  receiving  an  assessment 
after  the  day  it  became  due ;  nor  was  it  es- 
topped to  insist  upon  such  suspension,  which 
twcurred  some  days  before  the  member'a 
death,  because  on  some  previous  occasiuna 
be  had  paid  after  the  cImc  of  the  month, 
where  that  fact  was  not  reported  to  Uie  local 
council  nor  known  to  the  suprane  council, 
but  where,  in  fact,  the  assessment  had  in 
each  case  been  advanced  for  him  l>y  tlie  col- 
lector under  an  arrangement  between  than." 

In  Modem  Woodmen  v.  Tevls,  S4  C.  C.  A. 
293,  117  Fed.  369,  the  oourt  says:  "Stipu- 
lations to  insure  the  prompt  payment  of 
benefit  assessments  constitute  the  substance 
and  the  essence  of  insurance  contracts  of 
beneficial  associations;"  and  that  "the  in- 
sured and  the  beneficiaries  under  contracts 
with  inauratice  companies  and  beneficial  as- 
sociations are  cha^d  with  knowledge  of 
the  limitations  upon  the  powers  of  the 
agents  of  the  companies  which  are  found 
in  the  policies  or  certificates  or  In  the  by- 
laws or  applications  which  are  a  part  of 
their  contractB,  and  they  are  bound  by  these 
limitations." 

In  that  case  the  by-laws  of  the  Slodem 
Woodmen  of  America,  whicH  constituted  a 
part  of  the  contract  with  its  members  and 
l>eneflciaries,  provided  that  a  member  who 
fails  to  pay  a  benefit  assessment  at  the  time 
specified  for  its  payment  is  ipso  facto  sus- 
pended, and  his  benefit  certificate  is  thence- 
forth void;  that  he  may  be  reinstated  with- 
in a  certain  time,  if  in  good  health,  by  fur- 
nishing a  warranty  of  that  fact,  and  paying 
his  arrearages;  that  the  clerk  of  the  local 
camp  shall  collect  and  remit  to  the  head 
camp  the  assessments  paid  in  accordance 
with  the  by-laws;  that  he  shall  report  to 
the  head  camp  suspended  members;  that  he 
is  the  agent  of  the  local  camp,  and  not  of 
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Um  head  camp;  and  that  no  aet  or  omiasloD 
by  him  shall  create  any  liability  or  miiv« 
any  immunity  or  right  of  the  society.  It 
was  held  that  the  clerk  of  the  local  camp  is 
the  agent  of  the  head  camp  to  collect  and 
ronit  the  benefit  assessments  in  aecordanee 
with  tSie  terms  of  the  by-laws ;  that  hia  au- 
thority is  limited  by  the  by-laws,  and  the 
members  and  beneficiaries  are  charged  with 
knowledge  of  these  limitations,  because  they 
are  a  part  of  their  contracts;  and  that  the 
clerk  of  the  local  camp  has  no  authority 
by  contract,  estoppel,  or  waiver  to  bind  the 
society  to  its  monbers  or  beneficiarin  either 
by  extending  the  time  of  payment  of  a  ben- 
efit assessment,  or  by  waiving  default  in 
its  payment,  or  by  reinstating  a  suspended 
member  without  a  warranty  of  good  health, 
in  the  absence  of  notice  or  knowledge  of 
such  acts  and  acquiescence  therein  by  snue 
of  the  principal  officers  of  the  head  camp. 

There  is  much  in  that  case  which  resoB- 
bles  the  one  under  oonsideration. 

In  Jellyv.  Muscatine  aty  t  County  Mut. 
Aid  Soe.  120  Iowa,  680,  US  .\m.  St.  Rep. 
378,  05  y.  W.  197,  it  was  held  tlint  "a  pro- 
vision in  the  constitution  of  a  mutual  benefit 
society,  that  a  member  failing  to  pay  his  as- 
sessment within  fifteen  days  after  being  no- 
tified by  the  secretary  shall  be  suspended, 
is  not  a  self-executing  provision,  and  a  mem- 
ber wlio  has  failed  to  pay  witiiin  the  time 
is  still  in  good  standing,  no  action  having 
been  taken  to  suspend  him."  Construing 
this  provision  of  the  constitution,  the  oourt 
says:  *^he  expression  'shall  be  suspended,' 
as  the  same  appears  in  said  article,  fa 
declaratory  merely  of  the  right  of  the  asso- 
ciation to  suspend  for  nonpayment  of  assess- 
ments, and  it  cannot  be  said  that  member- 
ship or  standing  has  been  lost  or  forfeited 
as  long  as  the  society  does  not  see  fit  to 
exercise  such  right.  A  mere  delinquency  of 
a  member  of  a  mutual-benefit  association  to 
pay  dues  or  assessments  does  not  defeat  hia 
good  standing  as  long  as  be  has  a  right  to 
pay  and  the  association  forbears  to  take 
action," — citing,  among  other  cases,  Petlie- 
rick  v.  General  Assembly,  0.  A.  114  Mich. 
420,  72  N.  W.  262. 

In  Warwick  v.  Supreme  Conclave  K.  D. 
107  Oa.  115,  32  S.  E.  951,  it  was  held  that 
"the  non{»yment  of  an  assessment  made 
upon  the  member  for  the  common  benefit 
fund,  which  has  become  due  and  payable 
imder  the  laws  of  the  association,  will  not 
ipso  facto  amount  to  a  forfeiture  of  the 
benefit  of  life  insurance  provided  for  in  the 
certificate,  it  appearing  that  there  is  no  law 
or  rule  of  the  association  expressly  provid- 
ing that  such  nonpayment  will  of  i^If  work 
a  forfeiture." 

In  Puhr  T.  Grand  Lodge  G.  0.  H.  77  Ho. 
App.  47,  it  was  held  that  under  the  oonsti- 
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tutioR  and  by-laws  of  the  defendant  society 
a  mere  delinquency  in  the  payment  of  dikes 
does  not  defeat  the  good  standing  of  a  mem- 
ber. "So  long  as  tlte  member  has  the  right 
to  pay  and  the  lodge  forliears  to  take  ac- 
tion, he  remains  in  good  standing."  The 
provision  of  the  by-laws  in  that  case  was, 
that  "members  who  owe  three  months'  dues 
and  assessments  shall  in  the  first  meeting 
of  the  fourth  montli  be  stricken  from  the 
membership  roll."  The  court  was  of  opinion 
that  under  that  section  the  delinquency  of 
the  member  would  not  ipso  facto  result  in  a 
forfeiture  of  membership  until  the  first 
meeting  of  the  local  lodge  in  the  fourth 
month  after  the  default,  and  that  a  con- 
struction which  summarily  deprives  the 
memlier  of  his  rights  is  not  favored,  and  it 
will  not  be  adopted  if  any  other  is  possible. 

In  American  Council  No.  107,  O.  U.  A. 
M.  V.  National  Council,  O.  U.  A,  M,  63  N. 
J.  L.  52,  43  All.  2,  a  by-law  provided  that,  if  a 
member  should  fail  to  have  bis  assessments 
in  the  hands  of  the  secretary  within  thirty 
days  from  the  date  of  call,  be  should  forfeit 
liis  right  to  receive  benefits  until  all  arrear- 
ages were  paid,  and  that,  if  thirty  days 
should  elapse  before  all  arrearages  were 
paid,  the  member  should  be  suspended  from 
the  department.  It  was  held  that  "a  failure 
to  pay  assessments  within  thirty  days  after 
they  became  due  did  not  of  itself  operate 
to  suspend  the  defaulting  member,  but  that 
affirmative  action  on  the  part  of  the  so- 
ciety was  required  to  produce  that  result." 
The  court  in  its  opinion  laid  stress  upon 
the  expression  "shall  be  suspended,"  con- 
tending that  action  is  to  be  taken  by  the 
national  council  for  the  accomplishment  of 
that  result  after  the  default  has  continued 
for  the  specified  time;  and  until  such  pro- 
readings  are  taken  and  completed,  the  local 
council  still  retains  its  membership  in  the 
tlepartment. 

All  of  which  goes  to  show  that,  as  we  be- 
fore remarked,  courts  are  astute  (and  we 
may  add  properly  so)  to  discover  modes  of 
escape  from  declaring  a  forfeiture.  To  the 
same  effect  see  Order  of  United  Commercial 
Travelers  T.  McAdam,  61  C.  C.  A.  22,  126 
Fed.  358;  La  Harsh  v.  L'Union  St  Jean 
Baptiste  Soc.  68  N.  H.  229,  38  Atl.  1045. 

It  will  be  snfRcient  to  recur  to  fi  167  of 
the  by-laws  of  the  Knights  of  Colnmhus  to 
sbow  that  there  is  no  room  for  discussion 
or  doubt  as  to  the  effect  of  a  failure  to  pay 
an  assessment  for  the  stipulated  period. 
"Any  member  of  this  order  shall  ipto  facto 
forfeit  his  membership  in  the  order,  who 
fails,  n^lects,  or  refuses  to  pay  his  propor- 
tionate p^rt  of  any  assessment  for  thirty 
days  from  the  date  of  mailing  or  transmit- 
ting the  notice  for  assessment  by  the  secre- 
tary of  his  council,  or  of  the  i^ular  month- 
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ly  assessment,  within  thirty  days  from  the 
first  day  of  the  month  in  whidi  levied." 

This  brings  us  to  a  proposition  much  re- 
lied upon  by  defendant  in  error.  As  we 
understand  her  position,  she  did  not  rely, 
and  under  the  evidence  in  this  case  could 
not  have  relied,  upon  any  waiver  or  estop- 
pel npon  the  part  of  plaintiff  in  error.  The 
defendant  in  error  stands  squarely  upon  tlie 
proposition  that  the  Fitzgerald  Council  bad 
the  right  to  pay,  and  did  pay,  the  dues  and 
assessments  of  its  members;  that  the  pay- 
ment of  all  the  dues  of  all  its  members  by 
the  local  council  to  the  national  council  sat- 
isfied all  legal  demands  of  the  national  coun- 
cil; and  that,  as  the  amount  which  the  lo- 
cal council  had  advanced  on  behalf  of  Bur- 
roughs was,  during  his  lifetime,  paid  to  and 
received  by  it,  he  died  a  member  in  good 
standing. 

In  O'Grady  t.  Knights  of  Columbus,  62 
Conn.  223,  25  Atl.  Ill,  the  construction  of 
the  constitution  and  by-laws  of  this  society, 
as  they  then  existed  (that  case  having  been 
decided  in  1892),  became  necessary.  One  of 
the  regulations  of  the  society  at  that  time 
provided  that  the  endowment  should  be  paid 
"upon  the  death  of  any  member  ...  in 
good  standing  at  the  time  of  his  demise,'* 
and  that  a  member  should  "be  deemed  in 
'good  standing'  for  the  purpose  of  claiming 
endowment,  who  at  the  time  of  his  death 
was  not  indebted  to  bis  council."  Another 
article  provided  that  "members  four  months 
in  arrears  for  dues  .  .  .  shall  be  .  .  . 
ipso  facto  suspended,"  and  that  "members 
legally  suspended  .  .  .  shall  not  .  .  . 
be  entitled  to  any  of  the  privileges  of  mem- 
bership whatever  until  reinstated  according 
to  law."  It  was  held  that  the  right  of  the 
beneficiary  of  a  deceased  member  to  recover 
the  endowment  depended  on  the  question 
whether  the  member  at  the  time  of  his  death 
was  indebted  to  his  council,  and  not  upon 
the  question  whether  he  had  been  suspended 
and  not  reinstated.  In  that  case  the  mem- 
ber at  the  time  of  his  death  was  indebted 
to  his  council  for  several  assessments,  and 
had  been  suspended  and  not  reinstated.  A 
few  hours  before  his  death  his  beneficiary 
paid  the  amount  due  to  the  financial  secre- 
tary of  his  council  and  took  a  receipt  for  it. 
It  was  held  that  this  payment  did  not  ef- 
fect a  reinstatement  of  the  member,  but 
that  it  did  extinguish  his  indebtedness  to 
his  council,  so  that  at  the  time  of  his  death 
he  was  not  indebted,  and  his  beneficiary  was 
entitled  to  the  endowment. 

Since  that  case  was  decided  the  laws-  of 
the  order  have  been  amended,  and  as  amend- 
ed again  came  under  the  consideration  of  the 
supreme  court  of  Connecticut,  in  the  case 
of  Coughlin  T.  Knights  of  Columbus,  7ft 
Conn.  818,  64  Atl.  228.  where  it  was  lu>ld 
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that  "the  terms  of  m  contract  between  a 
member  of  a  benefit  society  and  the  society, 
stipulating  that  the  member  a^eea  to  sub- 
jecC  himself  to  the  constitution  and  laws  of 
the  order,  are  determined  by  the  constitu- 
tion and  t^-laws  of  the  order  as  existing 
whoi  the  monber  became  a  member,  and  as 
amended  from  time  to  time."  It  appeared 
in  that  ease  that,  notwithstanding  the  con- 
stitution and  lawa  of  the  society,  it  had 
been  the  practice,  for  a  long  time,  of  the 
members  of  subordinate  councils,  not  to  pay 
their  monthly  assessments  nntil  required  to 
do  BO  by  a  collecting  officer  appointed  by 
the  council,  and  it  had  been  the  practice  of 
its  financial  secretary  to  receive  the  money 
so  paid  after  the  expiration  of  thirty  days 
from  the  first  day  of  Uie  month,  and  not  to 
state  in  his  monthly  report  to  Uie  national 
secretary  the  fact  that  oertain  memberp  had 
paid  their  assessments  after  the  time  pre- 
scribed by  law  for  pqrment  had  expired. 
The  national  seereta^,  with  knowledge  of 
this  practice*  continued  to  issue  each  regu- 
lar monthly  assesKnent  agaiut  the  subordi- 
nate council,  bas«l  upon  the  number  of  in- 
surance members  of  tlie  council  as  thus  re* 
ported  to  him  by  the  financial  secretary, 
and  to  receive  and  accept  from  the  treas- 
urer of  that  council  the  full  amount  of  each 
such  monthly  assessment.  This  practice 
oontinued  with  the  knowledge  of  the  other 
officers  of  the  order,  charged  with  duties  In 
connection  with  issuing  and  receiving  as- 
seuments  for  the  death  benefit  fund  against 
the  subordinate  couneiL  A  similar  practice 
had  for  a  long  time  prevailed  in  the  other 
councils  of  the  order  in  respect  to  the  pay- 
ment by  their  members  of  their  regular 
monthly  assessments,  and  a  similar  practice 
with  respect  to  the  issue  and  eoUecUon  of 
assessments  againvt  the  other  councils  of 
the  order  had  in  like  manner  prevailed. 
Goughlin,  knowing  of  this  practice.  In  fact 
believed  that  he  was  not  required  to  pay 
his  monthly  assessment  within  thirty  days 
from  the  first  dsy  of  the  month,  and  that 
he  might  lawfully  pay  the  same  after  the 
expiration  of  that  time,  so  long  as  he  paid 
when  requested  so  to  do  by  the  proper  of- 
ficer of  his  council,  and,  acting  on  this  be- 
lief, he  did  not  pay  the  assessments  men- 
tioned in  the  answer  within  thirty  days 
from  the  first  day  of  the  month,  hut  did  pay 
the  same  after  the  expiration  of  that  time 
to  the  financial  secretary  of  his  council. 
The  court,  in  its  opinion,  says:  "The  fore- 
going facts  are  alleged  in  the  reply,  and  for 
the.  purpose  of  testing  its  legal  sufficiency 
are  admitted  by  the  demurrer;'*  and  held 
that,  "the  laws  of  a  fraternal  benefit  society 
providing  for  a  monthly  assessment  against 
each  subordinate  council  on  the  number  of 
its  members  as  reported  monthly,  payable 
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immediately  after  the  first  day  of  the  month, 
and  .  .  .  that  each  member  of  a  council 
should  pay  his  regular  monthly  assessments 
within  thirty  days  from  the  first  day  of 
each  month,  under  .penalty  of  tpao  facto 
suspension  for  failure  to  so  pay,  .  .  . 
the  payment  by  the  treasurer  <rf  a  subordi- 
nate council  of  the  monthly  assessment  im- 
mediately after  the  first  day  of  each  month 
was  not  a  payment  by  any  member  of  the 
coimcil  of  his  individual  monthly  assess- 
ment," and  that  "the  fact  that  a  member 
believed  that  a  violation  of  the  laws  of  the 
sociefy  waa  justified  did  not  save  him  from 
the  penalty  of  suspension  .  .  .  ;  that  a 
subordinate  council  could  not  waive  the  con- 
ditions on  which  a  member's  benefit  certifi- 
cate waa  issued,  or  change  the  provisions  of 
the  laws  of  the  order  with  respect  to  the 
time  of  payment  of  monthly  assewments 
.  .  .  and  that  the  ofllcers  of  the  society 
in  dealing  with  the  members  thereof  were 
acting  aa  special  agents  under  a  special 
authority,  the  limits  of  which  were  known 
to  the  membersi  and  their  acts  in  allowing 
members  to  pay  aaaessments  after  the  time 
fixed  did  not  opwate  either  by  way  of  waiv- 
er or  estoppel  to  prevent  the  society  from 
maintaining  a  defense  to  an  action  on  a 
benefit  eertifleata,  based  on  the  failure  of 
the  member  to  pay  a  monthly  assessment 
within  the  time  fixed  .  .  .  ;  [that  the 
&et  that]  a  subordinate  coundl  adopted  » 
practice  of  not  requiring  its  members  to 
pay  their  monthly  assessments  until  re- 
quired so  to  do  hy  a  aolleeting  officer  ap- 
pointed the  eotmeil,  and  the  financial 
secretary  received  the  mon^  so  paid  after 
the  expiration  of  thirty  days  from  the  first 
day  of  the  month,  .  .  .  did  not  effect  a 
change  in  the  laws  of  the  society,  which,  un- 
der its  terms,  could  only  be  changed  by  the 
national  council.'* 

It  needs  so  comment  to  show  that  the 
case  just  dted  la  Immeasurably  stronger 
on  behalf  of  the  beneficiary  than  the  case 
under  oonriderati<m.  See  Grand  Lodge,  A. 
0.  17.  W.  T.  Cressey.  47  111.  App.  616. 

In  Borgraefe  v.  Suprnue  Lodge,  K.  &  L. 
H.  22  Mo.  App.  127,  it  was  held  that  "the 
beneflt^ries  of  a  member  of  a  benevolent 
society  who  stands  suspended  for  nonpay- 
ment of  assessments,  by  operation  of  the 
laws  of  the  society,  at  the  time  of  his  death, 
cannot  recover  on  the  benefit  certificate  on 
the  ground  that  the  subordinate  lodge  of 
which  he  was  a  member  had  oontinued  to 
treat  Mm  aa  a  member,  and  to  treat  his 
unpaid  dues  to  the  supreme  lodge  as  duea 
payable  to  the  subordinate  lodge^  for  which 
it  had  extended  him  credit." 

In  Grand  Lodge  A.  O.  U.  W.  v.  Jesse,  60 
III.  App.  101,  a  member  of  a  subordinate 
lodge  failed  to  pay  an  assessment,  and  hia 
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eertifiaite,  hy  operation  of  the  rules,  became 
suspended.  These  rules  provided  that  it 
night  be  renewed  within  a  period  of  three 
months  from  the  date  of  auspension,  upon 
the  condition  that  all  assessments  made  dur- 
ing the  time  of  suspension  should  be  paid, 
and  if  not  done  within  thirty  days  from 
sueh  date,  a  certificate  of  good  health  should 
be  furnished.  After  the  expiration  of  thirty 
days  his  delinquent  assessments  were  paid 
hia  wife  to  the  financier  of  the  subordi- 
nate lodge,  but  no  certificate  of  health  was 
furnished.  A  minute  of  the  payment  and 
reinstatanent  was  made  on  the  books  of  the 
subordinate  lodge,  and  the  money  forwarded 
to  the  proper  oflScer  of  the  general  lodge, 
who  refused  to  receive  it  because  no  certifi- 
cate of  health  accompanied  it,  and  returned 
the  same  to  the  subordinate  lodge.  It  was 
returned  to  the  wife  of  the  member  who 
paid  it.  The  minute  upon  the  books  of  the 
reinstatement,  etc.,  was  stricken  out,  and 
an  entry  made  that  btcause  of  the  mental 
illness  of  the  member  and  his  inability  to 
produee  a  certificate  of  health,  as  required 
by  the  rules  of  the  grand  lodge,  his  suspen- 
sion wan  upheld.  The  court  held  that,  "as 
the  rules  of  the  grand  lodge  provided  the 
only  method  of  reinstating  a  beneficiary 
certificate  after  it  had  been  suspended  for 
thirty  dttya,  the  ofitcer  of  the  subordinate 
lodge  could  not  waive  the  requirements.  A 
subordinate  lodge  and  its  officers  have  no  au- 
thority to  waive  any  rules  of  the  grand 
lodge  which  relate  to  the  substance  of  a 
contract  bet«-een  an  individual  member  and 
the  grand  lodge."  Modem  Woodmen  v. 
Tevis,  64  C.  C.  A.  293,  117  Fed.  369,  Is  av- 
thori^'  upon  this  point  also. 

It  appears  from  the  testimony  of  the 
financial  secretary  in  this  case  that  in  mak- 
ing payments  to  the  national  council  he 
drew  his  warrant  on  the  treasurer  of  the 
local  council  against  the  insurance  fund. 
Section  126  of  the  by-laws  provides  that  "no 
money,  shall  be  paid  or  transferred  from 
the  treasuty  of  any  council  <«ccept  such 
montgrs  as  the  council  is  called  upon  to  i^u- 
larlj  pi^  for  its  current  expenses  and  as 
provided  by  the  laws  of  the  order,  or  for 
purposes  approved  by  the  national  council 
or  board  of  directors)  unless  by  a  two- 
thirds  vote  of  the  members  present  and  vot- 
ing at  a  rc^lar  meeting  held  subsequent 
to  a  T^lar  meeting,  at  which  notice  in 
writing  of  a  resolution  or  intention  to  pay 
or  transfer  such  money  and  the  purposes 
and  amount  to  be  paid  or  transferred  shall 
have  been  given  and  regularly  read,"  which 
would  seem  to  be  a  suflSoiently  expressed  in- 
hibition upon  the  local  council  to  do  the 
very  thing  which  it  did  do  in  this  case. 

We  an  of  opinion  that,  hy  his  failure  to 
pay  his  assessments,  as  provided  by  the  con- 
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stitution  and  by-laws,  William  J.  Burroughs 
ipso  facto  forfeited  his  membership  in  the 
order  of  Knights  of  Columbus;  that  the 
subordinate  local  council,  in  undertaking  to 
make  good  the  deiinqueiicies  ot  its  members, 
by  its  warrants  drawn  by  its  financial  sec- 
retary against  the  insurance  fund,  without 
complying  with  i  126  of  the  1^-laws,  acted 
without  authority;  that  in  so  acting  It  was 
the  agent  of  its  members,  and  not  of  the 
national  council ;  and  that  the  national 
council,  having  received  the  money  in  igno- 
rance of  the  facts,  has  not  waived  the  for- 
feiture, and  is  not  by  its  conduct  estopped 
to  set  it  up  in  defense  to  this  action. 

For  these  reason'  we  are  of  opinion  that 
the  instruction  set  out  in  bill  of  exceptions 
Ko.  1,  asked  for  hy  defendant  in  error,  con- 
sidered In  the  light  of  the  facts  of  this  case, 
is  erroneous  and  should  have  been  refused, 
and  that  the  instructions  asked  for  by  plain- 
tiff in  error,  set  out  In  bill  of  exceptions  No. 
2,  should  have  been  granted.  The  judgment 
of  the  Corporation  Court  is  thenfore  re- 
versed, and  the  ease  remanded  for  a  new 
trial,  in  accordance  with  the  views  presented 
in  thb  opinion. 


WASHINOTON  SITPREMS!  COTTRT. 

STATB    OF    WASHINGTON    EX  BEL. 
GEORGE  W.  WALTER 

V, 

SUPERIOR  COURT   FOR  WHITHAN 
COUNTY. 

(—  Wash.  — ^  M  Pae.  866.) 

Holiday  M  judicial  prooeedlngs  ra- 

lidlty. 

A  judgment  entered  on  a  judicial  day 
will  not  be  declared  void  because  evidence 
was  taken  and  arguments  heard  without 
objection  on  a  day  which  had,  without 
knowledge  of  the  court,  been  proclaimed  bj 
the  governor  to  be  a  holiday. 

(March  17,  1908.) 

WRIT  to  review  a  judgment  of  the  Su- 
perior court  for  Whitman  County  en* 
tered  in  a  mandamus  proceeding  to  compel 
plaintiff's  registration  as  a  qualified  voter. 
Affirmed. 

The  facts  are  stated  In  the  opinion. 
Messrs.  Frank  O.  Owlngs  and  B.  K. 
Hanna  for  plaintiff. 
No  appearance  for  defendant. 

Crow,  J.,  delivered  the  opinion  of  the 
court: 

On  October  17,  1IK>7,  one  E.  S.  Burgan,  a 


Note.  ~  Validity  of  court  business  trans- 
acted on  legal  holiday,  see  eaw>  note  to  State 
V.  Duncan,  10  I.JIA.(N.S.)  791y->  i 
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qualified  elector  of  the  city  of  Pullman,  ap- 1 
plied  to  the  superior  court  in  and  for  Whit- 
man county  for  a  writ  of  mandamus  to 
compel  Qeorge  W.  Walter,  the  city  clerk,  to 
register  the  plaintiff  and  other  qualified 
electors;  there  being  a  diapute  between  them 
and  the  defendant  as  to  the  ordinance  un- 
der which,  and  the  ward  in  which,  they 
were  entitled  to  registration.  After  issue 
joined,  trial  was  commenced  and  evidence 
introduced  on  October  29,  1907.  The  cause 
was  then  adjourned  to  October  30,  1907,  at 
which  time  additional  evidence  was  admit- 
ted and  arguments  of  coutiael  were  made. 
On  the  morning  of  October  31,  1907,  the 
trial  judge  prepared  a  written  opinion,  an- 
nouncing his  decision,  and  giving  his  rea- 
sons therfor.  Copies  of  this  opinion  were 
forthwith  delivered  to  the  respective  coun- 
sel and  filed  with  the  clerk.  On  November 
I,  10O7|  the  parties  again  appeared  by  their 
counsel,  at  which  time  findings  of  fact,  con- 
clusions of  law,  and  a  final  judgment  award- 
ing a  peremptory  writ  of  mandamus  were 
prepared,  signed,  and  filed.  The  defendant 
interposed  a  motion  for  a  new  trial,  which 
was  denied.  The  annual  municipal  elec- 
tion was  abont  to  be  held  in  the  city  of 
Pullman,  and  the  city  clerk,  G.  W.  Walter, 
alleging  he  had  no  remedy  by  appeal,  ap- 
plied to  this  court  for  a  writ  of  certiorari 
with  an  order  of  supersedeas  to  review  the 
judgment  of  the  superior  court.  The  writ 
was  granted,  but  without  any  supersedeas. 
On  the  final  bearing  and  review  we,  on  No- 
vember 11,  1907,  concluded  that  the  judg- 
ment of  the  superior  court  should  be  af- 
firmed, but,  in  the  absence  of  any  superse- 
deas, delayed  this  opinion  until  it  could  be 
reached  in  the  r^fular  order  of  business.  On 
the  morning  of  October  30,  1907,  the  govern- 
or of  the  state  of  Washington,  under  au- 
thor!^ of  S  4709,  Ballinger's  Anno.  Codes  & 
Statutes,  luued  the  folknring  proclamation: 

Whereas,  a  proclamation  was  issued  Oc- 
tober 29,  1907,  by  the  govprnor  of  Oregon, 
declaring  a  legal  holiday  in  said  state  ex- 
tending through  the  week  until  Saturday, 
November  2,  1907;  whereas,  it  is  made  to 
appear  that  the  closing  of  the  Oregon  banks 
by  virtue  of  said  proclamation  will  cause 
injury  and  embarrassment  to  certain  bank- 
ing interests  of  the  state  of  Washington 
transacting  business  with  certain  banks  of 
Oregon: 

Now,  therefore,  in  order  to  protect  the  in- 
terests of  the  banks  of  the  state  of  Wash- 
ington ao  affected,  I,  Albert  E.  Mead,  gov- 
ernor of  the  state  of  Washington,  by  virtue 
of  the  authority  in  me  vested,  do  proclaim 
Wednesday  and  Thursday,  October  80  and 
31,  1907,  legal  holidays. 

In  witness  whereof,  I  have  hereunto  set 
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I  my  hand  and  caused  the  seal  of  the  state  to 
be  affixed  at  Olympia,  this  thirtieth  day 
of  October,  a.  d.  nineteen  hundred  and  sevea. 

Albert  E.  Head. 
By  the  Governor:  Sam  H.  Nichols, 
[Seal.]  Secretary  of  SUte. 

The  relator  contends  that  October  30th 
and  3lBt,  thus  declared  to  be  holidays,  were 
each  dies  non  juridicus,  on  which  no  judicial 
business  could  be  transacted;  that  the  final 
judgment  was  based  upon  evidence  admitted 
on  such  nonjudicial  days;  that  the  trial 
judge  announced  his  decision  on  a  legal  holi- 
day; and  that  the  final  judgment  which  was 
subsequently  signed  and  entered  was  void. 
The  record  shows  that  the  relator  inter- 
posed no  objection  to  hearing  the  cause  on 
October  30th  and  31at;  that  the  question 
here  presented  was  not  raised  in  the  trial 
court  by  motion  for  a  new  trial  or  other- 
wise, but  that  it  was  first  presented  in  this 
court.  The  respondent's  attorney  insists 
that  the  days  named  in  the  govemor'a 
proclamation  did  not  bectnne  legal  holidays 
except  as  to  banking,  financial,  and  com- 
mercial matters,  that  they  were  judicial  days, 
and  that  the  governor  was  without  author- 
ity to  declare  more  than  one  holiday  in  a 
single  proclamation.  For  the  purposes  of 
this  opinion,  we  will  disr^rd  these  conten- 
tions, and  assume,  without  deciding,  that 
both  days  mentioned  in  the  proclamation 
were  legal  holidays  in  contemplation  of 
3S  4709,  4712,  Ballinger's  Anno.  Codes  ft 
SUtutes  (SS  6447,  6448,  Fieroe's  Code).  It  is 
conceded  that  the  trial  was  commenced  on  a 
judicial  day,  that  the  final  judgment  was 
prepared,  signed,  and  entered  on  another  ju- 
dicial day,  and  that  the  other  prooeedingK 
above  mentioned  occurred  on  the  alk^ed 
holidays.  It  is  shown  that  neither  the  trial 
judge,  nor  the  parties,  had  actual  knowl- 
edge of  the  governor's  proclamation  prior  to 
noon  of  October  Slst;  that  no  daily  paper 
was  published  in  Colfax,  the  county,  seat; 
that  the  court  and  parties  first  learned  of 
the  proclamation  through  Spokane  papers; 
and  that  at  no  time  during  the  trial  was 
objection  made  to  holding  court,  or  to  any 
of  the  proceedings.  Undoubtedly  the  trial 
judge  would  have  continued  the  cause  until 
November  Ist,  had  he  known  of  the  procla- 
mation. The  relator,  however,  contends  that 
the  court  and  parties  were  presumed  to  have 
been  aware  of  the  proclamatlf^  which  took 
immediate  effect  when  issued;  citing  Ia- 
peyre  v.  United  States,  17  Wall.  191,  21 
L.  ed.  608 ;  United  States  v.  Norton,  97  V.  S. 
164,  24  L.  ed.  907;  McElratb  v.  United 
States,  102  U.  S.  426,  437,  26  L.  ed.  189, 
191. 

The  only  question  presented  is  whether  the 
final  judgment  entered  on  a  judicial  day 
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beeuM  Told  by  msoa  of  prior  judicial  pro- 
eeedlBifi  conducted  on  tbe  boUdayi,  to  which 
the  relfttOT  at  the  time  tailed  to  object^  or  to 
which.  In  other  words,  he  impliedly  assoit- 
cd.  There  ia  much  conflict  of  authority  as 
to  the  nlldify  of  judicial  proceedings  eon- 
dtieted  on  holidays.  The  relator  otmtends 
that  tiie  evidence  admitted  and  tiie  argu- 
ments made  on  the  holidays  were  con- 
Bidercd  by  tiie  trial  court  in  reaching  the 
final  judgment;  that  the  hearing  and  eon- 
sidezatiott  of  such  evidence  and  arguments 
vrre  void  judicial  proceedings,  which 
entered  into  ttie  final  judgment  and  avoided 
it  also.  In  support  of  this  position,  he 
cites,  with  others,  the  following  authori- 
ties upon  which  he  bases  his  principal  argu- 
ments: Davidson  v.  Munsey,  27  Utah,  87, 
74  Fae.  431;  Lampe  v.  Manning,  38  Wis. 
R73;  State  T.Green,  87  Mo.  466;  Merchants' 
Kst.  Bank  T.  Jaffray,  36  Neb.  218,  19  LJI.A. 
310,  64  N.  W.  258;  Poor  v.  Beatty,  78  Me. 
580,  7  Atl.  541;  Hemmens  T.  Bentl^,  32 
Mich.  89;  Bx  parte  Tiee,  32  Or.  179,  49  Pac. 
1038.  We  have  careful^  examined  these 
and  all  other  eases  cited  by  the  relator,  and 
And  that  in  no  one  of  them,  exc^  B^vid- 
ion  V.  Munsey,  supra,  was  the  final  judg- 
ment or  order,  alleged  to  be  void,  entered  or 
made  upon  a  judicial  day,  as  in  this  case. 
In  Lampe  t.  Manning,  supra,  relator's  lead- 
ing ease,  the  cause  was  tried  and  the  judg- 
ment waa  entered  mi  a  legal  holiday,  in 
State  v.  Qreen,  supra,  the  giving  of  instruc- 
tions to  the  jury  in  a  crirainal  case  waa 
eunmenced  on  Saturday  nig^t,  hut  cmn- 
pleted  after  midnight,  thus  running  into 
Sunday.  Objection  ^reto  waa  ni:ged  in 
tiis  hnrer  ooort  by  motion  for  a  new  trial, 
and  the  supreme  court  at  Miuonri  with 
much  relnetanee  held  tiiat  the  final  jndg- 
HMnt  of  otmviction  was  erroneous.  In 
Merehanta*  Nat.  Bank  v.  Jaffray  and  Poor 
T.  Beatty,  supra,  the  orders  claimed  to  be 
void  vrere  made  and  entered  on  holidays. 
In  Hemmens  v.  Bentley,  supra,  a  magia- 
tiate  heard  evidence  on  a  judicial  day,  but 
made  and  entered,  the  judgment  on  a  holi- 
day. In  Ex  parte  Tice,  supra,  the  supreme 
ecmrt  of  Oregon  held  that  the  act  of  a  trial 
judge  ia  discharging  a  jury  on  Sunday 
when  they  had  failed  to  agree  entitled  the 
prisoner  to  be  diacharged,  as  he  could  not 
a|i>ain  be  placed  in  jeopardy.  Thh  court,  in 
SUte  T.  Lewis,  31  Wash.  615,  72  Pae.  121, 
cm  a  similar  state  of  facta,  after  discussing 
tlie  Tice  Case,  made  a  contrary  ruling. 
With  the  exception  of  Davideon  t.  Munsey, 
supra,  which,  hy  reason  of  our  viem  berein- 
after  stated,  we  disapprove,  we  have  been 
unable  to  find  any  ease  baaed  on  atatutes 
rimilar  to  our  own,  in  which  a  judgment 
entered  on  a  judicial  day,  after  a  portion  of 
the  trial  had  beoi  conducted  without  tib- 
VhSLA.ilH.8.) 


jeotion  <u  a  holiday,  waa  declared  void.  In 
Olenn  v.  Eddy,  61  N.  J.  L.  266,  14  Am.  St. 
Rep.  eS4,  17  AtL  146,  the  court,  in  dis- 
cussing statutory  holidays  other  than  Sun- 
day, said;  "The  statutory  declaration  that 
these  dajv  shall  be  I^al  holidays  does  not 
indicate  an  intent  to  assimilate  their 
status  to  that  of  Sunday.  *Haliday,'  in  its 
present  conventional  meaning,  is  scarcely 
applicable  to  Sunday.  Phillips  v.  Innes,  4 
Claric  ft  F.  234.  It  is  appli(»ble  to  all,  and 
has  long  been  applied  to  some  of  the  days 
named.  When  the  statute  declares  them  to 
be  legal  holidays,  it  does  not  permit  a  ref- 
erence to  the  legal  status  of  Sunday  to  dis- 
cover its  meaning;  for  it  proceeds  to  inter- 
pret the  phras^  so  far  as  it  la  prohibitory, 
by  an  express  enactment  declaring  what 
shall  not  be  done  thereon.  What  it  thus 
expreasea  is  prohibited;  what  It  faila  to 
prohibit  remains  lawful  to  be  done.  The 
plain  intent  of  the  statute,  therefore,  is  to 
free  all  persona  upon  the  days  named  from 
compulsory  labor,  and  from  compulsory  at- 
tendance upon  courts  as  officers,  suitors,  or 
witnesses.  Its  true  interpretation  will  limit 
the  prohibition  with'  reapect  to  the  courts  to 
such  actual  aesaiona .  thereof  as  would  re- 
quire such  attendance." 

Although  our  statute  (Ballii^r'a  Anno. 
Codes  ft  Statutes,  Sf  4700,  4712)  names 
Sunday  as  a  holiday,  we  think  its  evident  in- 
tention is  that  litigants  shall  not  be  com- 
pelled to  try  their  caiisen  on  tliat  day  or 
any  other  holiday.  There  ia  no  language  in 
§  4712,  Ballinger's  Anno.  Codes  ft  Statutes, 
compelling  us  to  hold  a  final  judgment  void 
simply  because  it  n»y  in  part  result  from 
other  pnlirainary  judldal  proceedings 
which,  with  ocmsent,  or  at  least  without  ob- 
jection, were  conducted  on  a  legal  holiday. 
To  do  so  would  deprive  the  court  of  juris- 
diction of  the  entire  cause.  Unquestionably 
it  would  be  erroneous  for  a  court  to  remain 
open  and  transact  judicial  business  on  a 
legal  holiday;  and  we  assume  that  no  trial 
judge  in  this  state  would  knowingly  do  so. 
If,  for  any  cause,  one  should  unwittingly  do 
so,  no  objection  being  interposed  by  parties 
present,  and  a  judgment  should  thereafter 
be  entered  on  a  judicial  day,  this  court  most 
certainly  would  not  declare  such  judgment 
void  on  the  complaint  of  a  consenting 
Utigant  who  objects  for  the  first  time 
upon  appeal  or  by  writ  of  certiorari.  Al- 
though we  have  foimd  no  case  identical  with 
this,  the  above  principles  have  been  sub- 
stantially recognized  1^  other  courts,  and 
also  by  this  court.  In  Kaufltean'a  Appeal, 
70  Pa.  261,  it  was  held  tiiat  a  confession  of 
judgment  delivered  to  a  magiatrate  on  Sun- 
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Nor, 


on  the  follovinft  Monday.  In  State  t.  Snn- 
can.  118  La.  702.  10  L.RJ1.(N.S.)  701,  43 
So.  2B3,  a  criminal  prosecution,  it  was  held 
that  a  defendant  who,  witluHlt  objection, 
had  proceeded  to  trial  on  a  holiday,  could 
not  contend  for  the  first  time  after  convic- 
tion that  the  judgment  i^iainst  him  was 
void.  In  Ehrl'ch  T.  Pike,  M  Mine.  328,  104 
K.  Y.  Supp.  818,  the  eontroveray  was  re- 
ferred to  ari>itrators  who,  after  reeeivlng 
evidence,  met  on  Sunday,  considered  the 
cause,  and  decided  upon  an  award,  which 
W&8  made,  published,  and  delivered  on  the 
following  Monday,  but  the  appellate  division 
of  the  supreme  court  of  New  York  held  the 
award  valid.  See  also  Houston,  E.  A  W. 
T.  R.  Co.  T.  Harding,  03  Tex.  102;  Brad- 
ley T.  Claudon,  46  111.  App.  320;  Foster  v. 
Toronto  R.  Co.  31  Ont.  Rep.  1;  Latta  v. 
Catawha  Electric  &  Power  Co.  140  N.  C. 
285,  60  S.  E.  1028.  In  MeClellan  v.  Gas- 
ton, 18  Wash.  472,  51  Fac.  1082,  although  it 
was  conceded  that  legal  service  of  a  suin- 
mons  could  not  he  made  on  a  holiday,  this 
oourt  held  the  defendant  estopped  from  de- 
nying the  legality  of  service  admitted  by 
him  upon  a  holiday.  lA  Stewart  v.  State 
Medical  Examiners  (Wash.)  94  Fac  472, 
the  applicant,  Stewart,  by  collateral  action 
and  attack,  endeavored  to  enjoin  the  state 
board  of  medical  examiners  from  enforcing 
a  judgment  of  the  superior  court  of  Pierce 
county,  which  he  allied  was  void  because 
the  trial  judge  bad  heard  arguments  on  a 
demurrer,  and  bad  directed  the  judgment,  on 
a  1^1  holiday.  Be  made  no  allegation  that 
evidence  was  admitted  or  considered,  that 
the  final  Jiulgment  was  actually  entered 
on  a  holiday,  or  that  he  had  objected  to  any 
of  the  proceedings.  The  substance  of  his 
contention  was  that  the  prellminaiy  judicial 
business  transacted  on  a  legal  holiday 
avoided  the  final  judgment,  and  that  the 
oourt  thereby  so  completely  lost  its  juris- 
diction of  Uie  cause  that  it  had  no  au- 
thority' to  take  further  action  therein.  This 
court,  however,  in  passing  upon  his  con- 
tention, refused  to  declare  the  judgment 
void. 

The  judgment  in  this  cause,  which  was 
entered  on  a  judicial  day,  appears  upon  its 
face  to  be  regular  and  without  suggestion 
nt  invalidity.  The  relator,  by  his  own 
conduct,  consented  to  a  trial  on  the  two 
holidays,  thereby  waiving  any  inadvertent 
error  or  mistake  of  the  trial  judge. 

This  being  true,  he  is  in  no  position  to 
question  in  this  court  the  validity  of  the 
final  judgment,  which  is  affirmed. 

Hadley,  Ch.  J.,  and  Mount  and  Boot, 
.TJ.,  concur.    Fallerton,  J.,  did  not  sit. 
17L.R.A.(N.S.) 
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FIDEUTY  ft  CASUALTY  COMPANY  OF 
NEW  YORK,  Appt. 

(—  Wla       118  N.  W.  067.) 

Insurance  —  notice  bjr  beneficiary  — 
sUtnte. 

1.  Chapter  236,  p.  313,  Laws  1901.  pro- 
hibiting any  accident  or  casualty  comf^ny 
from  limiting  the  time  for  an  inniired  per- 
son to  serve  notice  of  any  injury  for  which 
he  is  entitled  to  make  a  claim  to  leas  than 
twenty  days,  and  providing  that  a  n-f-no- 
randum  in  respect  to  the  matter  shall  be 
clearly  and  conspicuondy  placed  on  the 
face  of  the  policy,  and  further  providing 
that  a  specified  manner  of  service  shall  be 
sufficient,  does  not  relate  to  the  claim  of 
a  beneficiary  after  the  death  of  the  insured 
person. 

Same  —  attempted  ronnpllance. 

2.  An  inelTective  attempt  to  comply  with 
the  law  aforesaid  does  not  extend  beyond 
the  intent,  so  as  to  relate  to  a  beneficiary, 
unless  the  language  of  the  memorandum  is 
unmistakably  to  the  contrary. 

Same  —  Immediate  notice  —  constrnc- 
tlon. 

3.  The  word  'immediate,*'  In  an  Insurance 

policy,  in  respect  to  giving  notice  of  any 
accident  or  injury  for  which  a  claim  is  to 
be  made,  by  settled  judicial  construction  an- 

Headnotes      MAsanAxx,  J. 

€aae  Note.  —  Effect  of  wtrda  "aaw  or 
<nsane"  or  other  worcto  relattng  to 
mental  coMdItfonf  fn  autoldo  eloiBae  <n 
U/e-tnntnmoe  polfy. 

This  note  is  confined  to  the  question* 
which  arise  in  consequence  of  the  employ- 
ment in  the  suicide  clause  of  a  policy  or  con- 
tract of  life  insurance  of  the  phrase  "sane 
or  insane,"  or  other  words 'having  reference 
to  the  mental  state  or  condition  of  the  in- 
sured, and  does  not  in  general  cover  ques- 
tions which  are  common  to  suicide  clauses 
without,  as  well  as  those  with,  such  addi- 
tional words.  It  will  also  be  assumed  for 
the  purposes  of  this  note — what  is  uni- 
versally assumed  or  conceded  by  the  eonrts 
— ^that  a  suicide  clause  with  these  added 
words  is  valid  in  the  absenee  of  any  stat- 
ute on  the  subject.  The  eases  as  to  tlie 
scope  and  effect  of  such  statutes  are  also  ex- 
cluded. 

Equivalence  of  phrases. 

Before  entering  upon  a  discussion  of  the 
effect  of  such  additional  words  or  phrases  in 
a  clause  designed  to  relieve  the  company  in 
case  of  suicide  or  self-deBtruction,  it  is  to  be 
noted  that,  while  the  word  "suicide"  denotes 
an  intention  to  kill  one's  self,  and  the  va> 
rious  phrases  employed  as  substitutes,  ''die 
by  his  own  hand,"  "selffdestructijA,^  and 
Digilized  by  VjOOy  IC 
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tedatlng  the  policy  and  so  a  part  thereof, 
mewu  as  Boon  aa  practicable  under  the  cir- 
auDBtances  of  the  case,  in  the  absence  of 
some  unmistakable  limitation  to  the  con- 
traiy. 

Same  —  knowledge  of  beneftclary. 

4.  Under  the  foregoing  rule,  service  of 
notice  by  a  beneficiary  as  soon  as  prac- 
ticable after   obtaining  knowledge  of  the 
existence  of  tbe  policy  is  sufBcient. 
Same  —  suicide  —  evidence. 

6.  Evidence  of  the  state  of  health  of  an 
insured  person  lor  a  eonsiderable  period 
oi  time  prior  to  his  death,  where  it  is 
claimed  he  died  1^  niicide,  ia  proper  a*  bear- 
ing on  whether  the  deceased  came  to  his 
death  as  the  result  of  a  niiddal  intent. 
Same  —  self-destrnctfon  —  pnrpoBe. 

6.  The  term  "death  by  suicide,  sane  or 


insane,"  does  not  include  death  by  the  act  of 
tbe  assured  witliout  any  mental  purpose 
of  Self-destruction. 
Same  —  acts  done  In  dellrhim. 

7.  If  one  in  a  fit  of  delirium  or  other  con- 
dition of  irresponsibility,  without  intention 
to  take  his  own  life,  does  some  act  from 
which  his  death  ensues,  such  death  is  by 
accident,  not  by  suicide. 
Same  —  suicide  —  sane  or  insane  act. 

6.  The  distinction  between  suicide  by  a 
sane  person  and  suicide  by  an  insane  per- 
son, within  tbe  meaning  of  a  poli<^  clause, 
"death  by  suicide,  sane  or  insane,"  lies  in 
the  mental  capability  in  the  one  ease,  and 
the  absence  of  it  in  the  other,  to  appreciate 
the  moral  nature  and  quality  of  the  purpose. 
Same  —  local  disease. 

9.  A  local  affection  is  not  a  local  dis- 


the  like,  do  not  literally  import  such  an  in- 
tent, yet  the  courts  have  frequently  declared 
Uiat  these  substitutionary  phrases  are  equiv- 
alent to  "suicide,"  and  none  of  the  cases 
base  any  distinction  upon  their  employment 
in  place  of  tbe  word  suicide."  Indeed,  it 
is  obvious  that  these  phrases  cannot  be  giv- 
en their  full  literal  significance  consistently 
with  tbe  intention  not  to  relieve  the  insurer 
in  ease  of  pure  accident. 

The  words  "dying  by  one's  own  hand," 
are  equivalent  to  death  by  suicide.  Bigelow 
T.  Berkshire  L.  Ins.  Go.  93  U.  B.  284,  23  L. 
ed.  918;  Brignac  t.  Pacific  Mut  L.  Ins.  Co. 
112  La.  674,  06  L.R.A.  322,  36  So.  606;  Keels 
V.  Mutual  Reserve  Fund  Life  Asso.  21)  Fed. 
198;  Dickerson  v.  Northwestern  Mut.  L. 
Ins.  Co.  200  111.  270,  65  N.  K.  094. 

The  word  "suicide,"  and  the  words  "to 
die  by  his  own  band,"  or  "by  his  own  act," 
or  "to  take  his  own  life,"  mean  the  same 
Uiing,  and  each  conveys  the  idea  of  volun- 
tary, intentional  self-destruction.  Supreme 
LodM  O.  M.  P.  T.  Oelbke,  198  III  306,  64 
N.  £.  1068. 

The  terms  "die  by  his  own  hand,**  "sui- 
eide,*'  "self-murder,"  and  the  like,  are  syn- 
onymous, Schultz  V.  Insurance  Co.  40  Ohio 
St.  217,  48  Am.  Rep.  676. 

A  provision  avoiding  the  policy  in  case  of 
"self-destruction  of  the  person,  whether  vol- 
untary or  involuntary,  and  whether  he  be 
sane  or  insane,"  is  e^ivalent  to  a  provision 
avoiding  the  policy  in  esse  of  suicide,  snne 
or  insane,  the  word  "involuntary,"  in  this 
connection,  being  meaningless.  Parish  v. 
Bankers'  Life  Asso.  (111.  C.  C.)  14  Nat. 
Corp.  Rep.  182. 

There  are  decisions  to  the  same  effect  un- 
der provisions  that  do  not  in  terms  refer  to 
the  mental  condition  of  the  insured,  and. 
for  that  reason,  are  not  within  tlie  scope 
of  this  note, 

A  provlsimi  avoiding  a  benefit  certificate 
if  the  member  "shall  die  .  .  .  by  any 
means  or  act  which,  if  used  or  done  by  such 
member  while  in  possession  of  all  natural 
faculties  unimpaired,  would  be  deemed  aelf- 
deatruction,"  is  equivalent  to  a  provision 
avoiding  the  certificate  if  the  assured  die 
by  his  own  hand,  sane  or  insane.  Clemens 
17LJLA.{N.S.) 


V.  Royal  Neighbors,  14  N.  D.  116,  103  N.  W. 
402.  The  same  decision  was  made  in 
Keefer  t.  Modem  Woodmen,  203  Pa.  129, 
62  Atl.  164,  with  reference  to  a  substan- 
tially similar  provision.  As  subsequently 
pointed  out,  it  would  aeon  that  the 
fact  whether  the  clause  was  drawn  in 
this  form,  or  in  the  ordinary  form  of 
a  suicide  clause,  might  have  a  materiiU 
bearing  upon  the  question  subsequently  dis- 
cussed, as  to  the  necessity  that  the  insured 
shall  have  been  conscious  of  the  physical  na- 
ture and  oonaequenees  of  his  act,  and  shall 
have  intended  to  Icill  himself  in  order  to 
avoid  the  policy  or  limit  the  liability  there- 
under. In  neither  of  these  cases,  however, 
was  its  effect  on  such  question  discussed. 

A  similar  provision  was  held  in  Cotter  v. 
Royal  Neighbors,  76  Minn.  618,  79  N.  W. 
642,  to  apply  where  the  insured  came  to  her 
death  by  taking  a  quantity  of  carbolic  acid 
sufficient  to  cause  death,  administered  by  her 
own  hands,  not  by  accident,  she  being  at  the 
time  mentally  insane,  and  not  nnderstandtng 
the  moral  nature  of  the  act  It  will  be  ob- 
served that  the  hypothesis  upon  which  the 
decision  was  rendered  does  not  include  the 
insured's  unconsciousness  of  the  physical 
nature  and  consequences  of  her  aet^  or  luv 
lack  of  intention  to  kill  herself. 

Pure  accident. 

In  the  following  cases,  in  which  it  was 
held  that  the  provisions  against  self-destruc- 
tion, whether  employing  the  word  "suicide" 
or  not,  did  not  include  death  by  accident,  it 
will  be  observed  that  there  was  no  question 
as  to  the  effect  of  the  insanity  of  the  in- 
sured, or,  at  least,  that  the  death  would 
have  been  regarded  as  an  accident,  even  in 
case  of  a  sane  person.  They  are  therefore 
not  authority  on  the  question  subsequent- 
ly discussed,  whether  what  would  be  re- 
garded as  suicide  in  case  the  insured  had 
been  sane  may  be  regarded  as  an  accident 
because,  owing  to  his  insane  condition,  he 
was  incapable  of  forming  an  intent  to  kill 
himself. 

A  condition  in  a  policy  of  insuranoe  avoid- 
inc  it  if  the  insured  shall  die  by  suicide, 
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ease  witliin  the  meaning  of  e  warranty  in 
a  policy  of  inouranoe,  unless  such  affectftm 
has  sufficiently  developed  to  have  WMne  bear- 
ing on  the  general  health. 
Same  —  defense  —  suicide  —  burden. 

10.  In  case  of  the  defense  of  death  by  sui- 
cide being  interposed  in  an  action  on  a  life- 
insurance  policy,  the  burden  of  proof  is  on 
the  defendant  to  establish  such  defense. 

(November  26.  1907.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circutt  Court  for  Wood  Ckinnty 
in  ptaintifTs  favor  in  an  actitm  brouj^t  to 
recover  on  an  aeddent-tnsurance  polity. 
Affirmed. 

Statnnent  ty  Manball,  J.: 
Action  to  recover  on  an  acddent-Insuranoe 
policy. 

The  assured  came  to  his  death  Hareh  80, 

1904,  and  during  the  life  of  the  policy.  The 


plaintiff,  who  was  the  beneficiary,  bad  no 
knowledge  of  the  existence  of  the  policy  till 
about  sixiy  days  after  her  husband  died. 
As  soon  as  she  c^tained  such  knowledge  she 
cMunplied  with  the  terms  of  the  poH^ 
respecting  notice  to  the  defendant.  The 
policy  excepted  from  the  risks  insured 
against,  death  by  suicide,  sane  or  insane. 
01i»e  was  a  warranty  that  the  assured,  at 
the  inception  of  the  insuranee  eontract,  was 
in  a  sound  condition,  mentally  and  physic* 
ally,  and  that  be  was  not  then  and  had 
not  been  within  one  year  prior  thereto 
afRioted  with  any  local  or  constitutional 
disease. 

The  complaint  was  fn  the  usual  form. 

The  defendant  answered,  pleadini;  want  of 
noUee  of  the  accident  immediately  after 
the  happening  thereof  as  required  by  the 
policy,  and  tiiat  death  was  caused  by  an 
event  not  within  the  risk  Insured  against^ 
to  wit,  death  by  suicide;  also  breach  of  war- 
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whether  the  act  is  voluntary  or  involuntary, 
does  not  apply  where  tbe  insured,  a  sane 
■nan,  kills  himself  by  accident.  Edwards  v. 
Travellers'  L.  Ins.  6>.  28  Blatchf.  226,  20 
Ved.  601  ( Affirmed  ia  122  U.  S.  467.  SO  L.  ed. 
1181,  7  Sup.  Ct.  Rep.  1249,  without  passii« 
on  this  point). 

An  instruction  that  there  ean  be  no  re- 
covery under  a  policy  providing  that  self- 
destruction,  sane  or  insane,  is  not  a  risk 
assumed  by  the  company,  if  tbe  insured 
came  to  his  death  by  hia  own  act  (in  this 
case  shooting  himself  with  a  pistol),  wheth- 
er he  was  sane  or  insane,  and  did  so  inten- 
tionally or  unintentionally,  is  properly  re- 
fused,  as  it  is  susceptible  of  a  construction 
prerluding  recovery  in  case  the  insured  ac- 
cidentally killed  himself.  Union  Mut,  L. 
Ins.  Co.  V.  Payne,  45  C.  C.  A.  193,  105  Fed. 
172. 

A  provision  avoiding  the  policy  in  case  of 
"self-destruction,  whether  voluntary  or  in- 
voluntaiy,  sane  or  insane,"  does  not  apply 
where  the  insured  met  his  death  through  the 
accidental  discharge  of  a  gun,  if  he  had  no 
intention  of  di8chai7*ing  it,  or  no  intention 
of  hitting  himself.  Knights  Templars  &,  M. 
Life  Indemnity  Co.  v.  Crayton,  110  111.  App. 
f!66  (Affirmed  in  200  III.  550,  70  N.  E. 
1066). 

In  Northwestern  Mut.  L.  Ins.  Co.  T.  Haze- 
lett.  105  Ind.  212,  55  Am.  Bep.  192,  4  N.  E. 
S82,  it  ia  said  that  a  clause  avoiding  a  policy 
if  the  insured  "die  by  his  own  hand,  whether 
sane  or  insane,"  has  no  application  to  a 
case  in  which  death  results  by  accident  or 
without  intention  or  expectation  (In  this 
case  by  taking  an  overdraught  of  whiskey), 
even  though  it  was  canned  by  the  hand  of  the 
Kftsured;  and  that  death  resulting  from  acci- 
dent, or  from  an  act  which,  at  the  time  it 
was  entered  upon  or  engaged  in,  was  not  ex- 
pected or  intended  to  produce  that  result, 
cannot  be  said  to  be  within  the  meaning  of 
such  clause. 

A  clause  in  a  life-insurance  poliqr,  "if  I 
17UR.A.(N.S.) 


die  by  my  own  hand  or  act,  voluntarily  or 
involuntarily,  sane  or  insane,"  is  not  vio- 
lated by  an  act  done  without  suicidal  intent. 
Brignae  t.  Pacific  Mut.  L.  Ins.  Co.  112  Ia. 
574,  66  LJLA.  322,  36  So.  606. 

A  provision  limiting  the  liability  in  ease 
the  insured  "die  by  his  own  act  or  hand, 
whether  sane  or  insane,"  refers  to  suicide, 
and  does  not  include  a  killing  by  accident, 
even  though  the  act  of  insured  may  have 
been  the  unintended  means  of  causing  death. 
Spruill  V.  Northwestern  Mut.  L.  Ins.  Co.  120 
N.  C.  141,  27  S.  £.  39;  Thaxton  v.  Metropol- 
itan L.  Ins.  Co.  143  N.  C.  33,  56  tt.  E.  419. 

A  stipulation  against  liability  for  death 
from  suicide,  san^  or  insanci  does  not  defeat 
recovery  on  a  piii  -y  of  insurance,  although 
the  insured  died  from  an  overdose  of  mor- 
phine taken  by  himself,  where  the  company 
fails  to  establish  by  a  preponderance  of  the 
evidence  that  the  self-destruction  was  in- 
tentional. Brown  v.  Sun  L,  Ins.  Co.  (Tenn. 
Ch.  App.)  61  L.RJ^.  252,  57  S.  W.  416. 

Consciousness  of  moral  nature  or  quality 
of  act. 

The  occasion  of  the  incorporation  in  sui- 
cide clauses  of  the  additional  words  "sane  or 
insane,"  or  other  words  relating  to  the  men- 
tal condition  of  the  insured,  was  the  fact 
that,  by  the  judicial  interpretation  generally 
prevailing  in  this  country,  a  provision  in  a 
policy  or  contract  of  insurance  avoiding 
the  same  in  case  of  the  suicide  of  the  insured, 
or  in  ease  of  death  of  the  insured  by  his  own 
hand,  and  the  like,  without  the  words  "sane 
or  insane,"  or  other  words  indicating  the 
mental  cohditlon  of  the  insured,  contemplat- 
ed and  included  only  a  felonious  suicide,  or 
at  least  a  suicide  committed  by  one  capable 
of  understanding  the  moral  nature  and  con- 
sequences of  his  act  of  self-destruction. 
This  view  of  the  suicide  clause,  without  the 
words  "sane  or  insane,"  to  avoid  which  these 
words  were  added,  is  thus  summarized  in  the 
opinion  in  Mutual  L  Ins.  Co.  v.  Ten/,  15 
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nnty,  in  that,  at  the  time  the  policy  was 
taken  out,  the  assured  wai  afflicted  with  a 
local  disease,  known  as  "stricture,"  and  by 
other  local  and  constitutional  diseases. 

The  language  of  the  policy  material  to  the 
case  is  as  follows: 

"Fidelity  &  Casualty  Company  of  New 
York  .  .  .  does  insure  the  person  de- 
scribed in  said  schedule  for  the  period  of 
one  year  from  .  .  .  the  day  this  con- 
tract is  dated,  against  disability  or  death 
resulting  directly,  and  independently  of  all 
other  causes,  from  bodily  injuries  sustained 
through  external,  violent,  and  accidental 
means,  suicide,  sane  or  insane,  not  in- 
cluded." 

"Immediate  written  notice  must  be  given 
the  company  at  New  York  of  any  accident 
and  injury  for  which  a  claim  is  to  be  made, 
with  full  particulars  thereof,  and  full  name 
and  address  of  the  assured." 

"The  words  'immediate  notice,'  as  used  In 


this  policy,  are  to  be  construed  as  meaning 
notice  deposited  by  registered  letter  witliin 
twenty  days  of  the  time  of  the  happening 
of  the  casualty  insured  against." 

The  assured  warranted,  as  follows:  "My 
habits  of  life  are  correct  and  temperate, 
and  I  am  in  sound  condition  mentally  and 
physically.  ...  I  have  not  now,  nor 
have  I  had  during  the  past  year,  any  local 
or  constitutional  disease." 

There  was  evidence  to  this  effect:  The 
assured  complained  of  having  a  stricture  in 
October,  1002,  which  was  within  one  year 
prior  to  the  date  of  the  policy,  and  be  men- 
tioned the  matter  again  in  April  thereafter. 
He  went  to  Hot  Springs  for  his  health  in 
February,  1904,  and  was  there  operated  on 
for  stricture.  After  remaining  at  Hot 
Springs  for  about  a  month  he  went  to  8t. 
Joseph's  hospital  at  that  place  for  treat- 
ment. Before  going  there,  he  was  low- 
spirited*  and  his  thoughts  at  times  were  on 


Wall.  680.  690,  21  J*,  ed.  236.  242:  "If  the 
tteath  im  caused  by  tbe  voluntary  set  of  the 
assared,  he  knowing  and  intending  that  his 
death  shall  be  the  result  of  his  act,  nut,  when 
his  reasoning  faculties  are  so  far  impaired 
that  he  is  not  able  to  understand  the  moral 
character,  the  general  nature,  consequences, 
and  effect  of  the  act  he  is  about  to  commit, 
or  when  he  is  impelled  thereto  by  an  insane 
impulse,  which  he  has  not  the  power  to  re- 
sist, audi  death  is  not  within  the  ecmtempla- 
tion  of  the  parties  to  the  contract,  and  tlie 
insurer  is  liable.  " 

Substantially  all  of  the  courts,  including 
those  which  adhere  to  the  rule  declared  in 
the  above  quotation  with  reference  to  an 
unmodified  and  unqualified  suicide  clause, 
afree  that  the  employment  in  tbe  suicide 
oiause  of  the  added  wmds.  "sane  or  insane." 
dispenses  with  the  necessity  that  tbe  insured 
5hall  have  been  able  to  understand  the  moral 
character  and  quality  of  his  act  as  a  condi- 
tion of  the  applicability  of  the  clause;  in 
other  words,  hold  that,  when  the  words  "sane 
or  insane**  are  present  the  provision  applies 
and  avoids  the  policy,  or  limits  the  liability, 
as  the  case  may  be,  even  though  the  insured 
waa  so  insane  that  he  was  nnconscious  of 
and  incapable  of  appreciating  the  moral 
nature  and  quality  or  criminality  of  bis 
act.  It  was  expressly  so  held  in  Bigelow  v. 
Berkshire  L.  Ins.  Co.  03  U.  S.  284,  23  L.  ed. 
pl8,  under  a  stipulation  avoiding  the  policy 
if  insured  "die  by  suicide,  sane  or  insane." 

To  the  same  effect  are  Streeter  v.  Western 
Union  Mut.  Life  &  Acci.  Soc.  66  Mich.  190, 
8  Am.  8L  Rep.  882,  31  N.  W.  779  (where  the 
clause  was  "die  1^  his  own  band,  sane  or  in- 
sane") ;  Adkins  r.  Columbia  L.  Ins.  Co.  70 
Mo.  27,  86  Am.  Rep.  410  (where  the  elfttise 
was  death  "by  his  own  act  or  intention, 
whether  sane  or  insane") ;  Sparks  v.  Knight 
Templars  ft  M.  Life  Indemnity  Co.  61  Mo. 
App.  Ill  (where  tbe  clause  was  "self-de- 
struction .  .  .  whether  voluntary  or  in* 
voluntary,  sane  or  insane");  Uart  v.  Mod- 
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dem  Woodmen,  60  Kan.  678*  72  Am.  St. 
Rep.  380,  S7  Pae.  936  (where  tbe  clause  was 
"die  by  bis  own  band,  whether  sane  or  in- 
sane") ;  Nelson  T.  Equitable  Life  Assur.  Soc. 
73  III.  App.  133  (where  the  clause  was 
"death  ...  by  self-destruction,  sane  or 
insane") ;  Supreme  Court  of  Honor  v.  Pea- 
cock, 91  111.  App.  632  (where  the  condition 
of  Uie  beneficiaiy  certificate  was  that  the 
order  will  not  pay  tlie  benefits  of  members 
"who  commit  suicide,  whether  sane  or  in- 
sane, except  it  be  committed  in  delirium, 
resulting  from  illness,  or  while  the  member 
is  under  treatment  for  insanity,  or  lias  been 
judicially  declared  to  be  insane") ;  Pierce  v. 
Travelers'  L.  Ins.  Co.  34  W'n.  38n  fwh^re 
the  provision  was  "die  by  suicide,  felonious 
or  otherwise,  sane  or  insane");  Mutual 
Ben.  L.  Ins.  Co.  v.  Daviess.  87  Ky.  041,  9 
8.  W.  812  (die  by  his  own  hand  while  in- 
sane"). 

And  it  was  so  held  in  Cotter  t.  Royal 
Neighbors,  76  Minn.  518,  79  N.  W.  642,  un- 
der a  provision  avoiding  a  certificate  of  mem- 
bership in  a  beneficiary  associatinn  if  the 
member  shall  "die  ...  by  any  means  or  act 
which,  if  used  or  done  by  such  member  while 
in  poueseicm  of  all  natural  facnltfes.  would 
be  deemed  self-destruction."  The  bearing  of 
this  particular  phraseology  upon  the  ques- 
tion as  to  the  necessity  of  a  consciousness  of 
the  physical  nature  and  consequences  of  the 
act  and  an  intention  to  kill  one's  self  is  sub- 
sequently referred  to. 

If  insured  intentionally  took  his  own  life 
at  a  time  when  his  mind  was  so  far  gone  as 
to  render  him  unconscious  that  he  was  tak- 
ing his  life,  the  act  will  not  be  deemed  his, 
but  will  be  regarded  in  law  as  an  accidental 
killing.  The  converse  is  equally  true  that, 
although  his  mind  may  have  been  deranged, 
still,  if  be  has  mind  enough  to  know  that 
the  act  will  probably  result  in  his  dea^ 
and  if  he  inflicts  it  with  that  intention,  it 
is  his  act  in  law,  for  which  the  company  is 
not  responsible  under  a  provision  avoiding 
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the  aiAjeet  of  his  dying.  He  aaid  to  a 
friend,  in  effect,  that  he  did  not  beliere 
that  he  would  go  from  Hot  Springe  alive. 
During  this  period  he  was  well  enough  to 
be  up  and  about,  to  take  walks,  to  read 
the  newapapera,  and  to  visit  with  friends. 
He  went  to  the  hospital  March  28,  1004, 
and  was  placed  In  charge  of  Sarah  J.  Me- 
Elroy,  a  trained  nurse.  On  the  day  men- 
tioned he  sent  for  an  attorney  to  draw  his 
will,  which  vrsB  done  under  his  dictation, 
the  will  being  regularly  executed  and  wit- 
nessed. He  was  somewhat  delirious  the 
night  thereafter.  He  was  less  so  the  next 
day,  hut  not  entirely  free  from  delirium. 
The  next  d^  the  nurse  was  with  him,  ex- 
cept about  an  hour  in  the  morning  and  for 
a  moment  or  two  prior  to  the  act  causing 


his  death.  He  was  mndi  depressed  during 
the  di^  such  act  occurred.  He  lay  in  bed 
most  <rf  the  time  occasionally  sighing.  On 
one  occasion  he  went  to  Uie  glass  and  ob- 
serving his  face,  si^agested  that  he  needeil 
a  shave.  A  friend  stepped  to  his  bedside 
and  spoke  to  him,  and  at  noon  his  wife 
did  so,  saying  "Good  tqre,"  as  she  was  going 
to  dinner.  He  did  not  appear  to  notice 
either  of  them.  About  that  tine  be  was 
asked  what  he  would  have  for  dinner.  He 
replied,  "Not  anything,"  but  the  nurse  di- 
rected something  to  bo  brought,  which  was 
done.  He  ate  some  ice  cream,  remarking 
that  it  was  *inighfy  good,  but  pretty  sweet" 
He  then  called  for  a  drink  of  hot  water. 
The  nurse  left  the  romn  to  oomply  with 
such  request.    When  she  returned  be  was 


the  policy  in  case  the  insured  die  by  his 
own  nand  or  act,  sane  or  insane.  Masonic 
Life  Abso.  v.  Pollard,  121  Ky.  349,  89  S.  W. 
219. 

A  provision  avoiding  a  benefit  certificate 
for  death  resulting  from  suicide  whether 
sane  or  insane  covers  suicide  resulting  from 
acute  melancholia.  Atty,  Gen.  v.  Colonial 
Life  Aseo.  194  Mass.  627,  80  N.  E.  455. 

In  Schultz  T.  Insurance  Co.  40  Ohio  St. 
217,  48  Am.  Rep.  070,  it  was  held  that  a  pro- 
vision avoiding  the  policy  in  case  the  insured 
"shall,  under  any  circumstances,  die  by  bis 
own  hand,"  did  not  apply  where,  at  the  time 
of  his  death,  insured  was  under  the  control- 
ling influence  of  insanity,  sllnongh  be  in- 
tended to  take  his  life,  and  understood  the 
physical  nature  and  effect  of  bis  act.  This 
decision,  however,  was  upon  the  ground  that 
the  words  "under  any  circumstances"  must 
be  disr^:arded  as  too  general  and  indefinite, 
and  that  the  words  "shall  die  by  his  own 
hand"  were  equivalent  to  "suicide."  Elim- 
inating the  former  phrase,  it  will  be  observed 
the  case  came  within  the  rule  as  laid  down 
in  Mutual  L.  Ins.  Co.  v.  Terry,  supra. 

And  in  Supreme  Council,  R.  A.  v.  Pels, 
209  111.  33,  70  K.  E.  697,  it  was  held  that 
death  of  the  insured,  occasioned  by  his  own 
act  at  the  time  when  he  was  incapable,  by 
reason  of  unsoundness  of  mind,  to  resist  an 
insane  impulse  to  take  his  own  life,  or  to 
imderstand  the  moral  character,  general  na- 
ture, consequences,  and  effect  of  the  fatal 
act.  will  not  avoid  the  benefit  certificate, 
under  a  provision  that  no  benefit  shall  be 
paid  upon  the  death  of  a  member  who  shall 
commit  "suicide,"  unless  "the  person  or  per- 
sons claiming  under  such  a  certificate  or 
membership  shall  establish  and  prove  af- 
firmatively that,  ^rior  to  such  suicide,  the 
member  had  been  judicially  declared  insnne, 
or  was  under  treatment  for  insanity  at  the 
time  the  act  was  committed  or  was  then 
in  the  delirium  of  other  illness."  The  court 
^id  that  such  would  clearly  have  been  the 
effect  nf  tite  provision  if  it  had  gone  no  fur- 
thur  than  to  declare  that  the  society  should 
be  exonerated  if  the  assured  sliould  commit 
suicitle;  and  that  the  effect  of  the  further 
provision  was  merely  to  make  proof  tlutt 
17LJLA.(N.S.) 


the  assured  bad  been  judicially  declared  to 
be  insane,  or  was  under  treatment  for  in- 
sanity, or  was  in  delirium  of  other  illness 
equivalent  to  that  which  the  law  would  re- 
quire to  establish  liability  in  the  absence  <tf 
such  provision  namely,  that  tiie  aasiuvd 
WM  affected  with  unsoundness  of  mind  to 
such  a  d^ree  that  his  moral  nature  had 
been  overcome  and  he  had  lost  the  power  to 
resist  an  insann  desire  or  impulse  to  take 
his  life;  and  that  there  was  no  reason  why 
the  beneficiaries,  if  they  could  do  so,  might 
not  take  upon  themselves  the  greater  bur- 
den of  proof  which  the  law  would  cast  upon 
them  in  the  abaenoe  of  aueh  a  qualifying 
provision. 

Irresistible  Insane  impulse. 

It  is  also  generally  held  that  Uw  effect 
of  a  cause  avoiding  the  policy  in  ease  of 
suicide  ''sane  or  insane"  cannot  be  avoided 
upon  the  ground  that  the  self-destruction  by 
the  insured  was  due  to  an  insane  and  un- 
controllable impulse.  Zimmerman  v.  Ma- 
sonic Aid  AsBo.  75  Fed.  230;  Mutual  L. 
Ins.  Co.  V.  Kelly,  52  0.  C.  A.  1S4,  114  Fed. 
268;  Supreme  Court  of  Honor  v.  Peacock, 
supra;  Brower  r.  Supreme  Lodge  Nat.  Re- 
serve As80.  74  Mo.  App.  490;  De  Gogorza 
V.  Knickerbocker  L.  Ins.  Co.  66  N.  Y.  232. 
But  see  Supreme  Council,  R.  A.  v.  Pels,  ra- 
pra. 

As  subsequently  pointed  out,  some  of  the 
cases  seem  to  recognize  no  distinction  be- 
tween self-destruction  committed  under  an 
irresistible  and  uncontrollable  insane  im- 
pulse and  self-destruction  committed  with- 
out consciousness  of  the  physical  nature  or 
consequences  of  the  act  or  intention  to  kill 
one's  self,  apparently  assuming  that  an  in- 
tention to  kill  one's  self  cannot  coexist  with 
an  insane  and  irresistible  impulse  to  do  an 
act  which  will  cause  death.  This,  however, 
does  not  seem  to  be  true  as  a  matter  of  fact. 

Conscionsneaa  of  physical  nature  of  act;  in- 
tention. 

Practically  the  only  serious  question  aris- 
ing from  the  employment  of  the  words  "sane 
or  insane"  ia  a  clause  avoiding  tlie  policy 
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gone.  She  immediately  went  in  search  of 
him.  A  workman  infonned  Iier  where  he 
wu,  pointing  to  an  open  shaft,  which  ex- 
tended down  to  the  first  floor.  She  was  on 
the  fifth  floor  and  looking  down  she  saw  him 
oo  the  atone  floor  at  the  bottom  of  the  shaft. 
She  reached  bim  as  soon  as  practicable  and 
foond  both  his  feet  and  limbs  were  broken. 
He  died  In  about  three  minutes.  Tlie  o)ieii 
shaft  waa  about  12  feet  in  diameter.  Around 
the  opening  on  the  fifth  fioor  and  on  each 
floor  there  waa  a  railing  about  30  incites 
high.  The  onlj  person  who  witnessed  Mr. 
Cady's  movcmenta  was  Mary  Edwards.  Sliu 
saw  him  going  up  stairs  in  a  night  robe 
from  the  first  floor.  He  passed  through  thu 
hall  of  what  was  oalled  the  "old  building" 
into  and  throngli  what  was  otlled  th«  "nm 

or  limiting  the  liability  in  ease  of  "suicide," 
"death  by  one's  own  hand,"  and  the  like,  is 
whether  it  obviatea  the  necessity  that  tiie 
insured  ahall  have  been  conscious  of  and 
capable  of  appreciating  the  physical  nature 
and  oonsequencea  of  his  act;  in  other  words, 
whether  it  is  necessary,  in  order  to  avoid 
the  policy,  that  he  ahall  have  intended  by 
the  act  to  kill  himself.   While  much  sound 
reasoning  may  be  advanced  in  support  of 
the  aflBnnative  f>f  the  last  question,  and  it 
is,  by  implicatioa  or  dteto,  supported  by 
many  easeSt  a  dear  majori^  of  the  coses 
whidi  have  had  occasion  directly  to  decide 
the  point  have  held  that  a  clause  avoidinj; 
the  policy  in  case  of  "suicide,"  "death  by 
one's  own  hand,"  and  the  like,  "whetlier 
sane  or  insane,"  applies  even  though  the  in- 
sured was  unconaeioua  of  the  physical  na- 
ture and  eonaequences  of  bla  act,  and  dlil 
not  thereby  intend  to  kill  himself.  (Though 
the  courts  make  no  distinction  based  upon 
the  point  whether  or  not  the  clause  in  ques- 
tion employs  the  specific  term  "suicide,"*  as 
a  matter  of  accuracy  and  completeness,  the 
particular  phraseology  employed  is  indicat- 
ed in  parentheaes  following  the  citation  of 
the  respective  cases.)    Clarke  v.  Equitable 
Life  Assnr.  Soc  65  O.  O.  A.  200,  118  Fed. 
374   ("self-destruction,  sane  or  insane"); 
SeitziuKer  v.  Modem  Woodmen,  204  111.  68, 
OS  N.  E.  478  ("die  by  his  own  hand,  wheth- 
er sane  or  insane") ;  Supreme  Court  of  Hon- 
or V.  Buxton,  111  111.  App.  187  ("suicide, 
whether  sane  or  insane") ;  Blasinf^me  v. 
Royal  Circle,  111  111.  App.  202  ("suiciile, 
whether  sane  or  insane") ;  Supreme  0)urt. 
E.  M.  T.  Marshall,  111  ni.  App.  312  ("sui- 
cide, whether  sane  or  insane") ;  Zefnila  v. 
Supreme  Lodge  O.  M.  P.  223  ill.  518.  70  N. 
E.  160,  AfHrming  118  IIL  App.  102  ("if 
death  was  due  to  the  voluntary  or  involun- 
tary suicidal  act,    .    .    .    whether    .    .  . 
iane  or  insane") ;  Moore  v.  Northwestern 
MuL  L.  Ins.  Co.  192  Mass.  468,  78  N.  E. 
488   ("die        his  own  hand,  sane  or  in- 
sane") ;  Searth  v.  Security  Mut.  Life  Soc. 
75  Iowa,  346,  39  N.  W.  668  ("suicide,  fplo- 
Bious  or  otherwise,  sane  or  insane") }  Hay- 
nie  V.  KnifihtB  Templars  A  M.  Life  Tndem- 
oity  Co.  139  Mo.  427,  41  8.  W.  461  ("in 
17  LJt.A.(N.S.) 


parlor,"  leading  into  the  new  building.  SIk 
called  to  him.  He  was  going  very  rajiiilly. 
Upon  her  calling  to  him,  he  quickened  his 
pace  and  she  ran  after  him.  Upon  his  ar- 
riving at  the  railing  around  the  shaft  he 
put  his  hands  thereon  and  leaped  over.  He 
was  on  the  fifth  floor  and  had  to  go  up  two 
flights  of  stairs  to  reach  it.  It  was  light, 
there  being  a  skylight  in  the  room.  Ilic 
time  was  between  12  and  1  o'clock.  Miss 
Edwards  was  within  about  an  arm's  length 
of  Mr.  Cady  as  he  went  over  the  railing. 
He  threw  himself  over  as  she  said. 

There  was  some  conflict  of  evidence  as  to 
whether  the  assured  was  afflicted  with  a  lo- 
cal disease  at  the  time  of,  or  within  one  year 
prior  to,  the  issuance  of  the  policy. 

At  the  eloae  of  the  eridenoa  defendant's 


ease  of  self-destruction  of  the  holder  of  this 
policy,  whether  voluntary  or  involuntary, 
sane  or  insane") ;  Scherar  v.  Pruilentiat 
Ins.  Co.  63  Neb.  630,  66  L.R.A.  611,  88  N. 
W.  687  ("die  1^  suicide,  whether  sane  or 
insane") ;  De  Qogorsa  v.  Knickerbocker  L. 
Ins.  Co.  supra  (death  of  insured  "by  his 
own  hand  or  act,  sane  or  insane,"  two  of 
the  commissioners  of  appeals  dissenting); 
Spruill  T.  Northwestern  Mut.  L.  Ins.  Co. 
120  N.  0.  141,  27  S.  E.  39  (if  insured  sliall. 
"whether  sane  or  insane,  die  by  his  own 
hand") ;  Tritaehler  v.  Keystone  Mut.  Ben. 
Asso.  180  Pa.  205,  36  Atl.  734  ("die  by  sui- 
cide, felonious  or  otherwise,  sane  or  in- 
sane") ;  Latimer  v.  Sovereign  Camp,  W.  W. 
62  S.  0.  146,  40  S.  E.  165  ("die  ...  by 
his  own  hand  or  act,  whether  sane  or  in- 
sane, or  by  the  hands  of  tlM  beneficiary  or 
beneficiaries  named  therein  except  by  acci- 
dent," the  decision  rendered  on  afiirmance 
of  a  verdict  for  defendant,  the  supreme 
court  being  equally  divided  on  the  point) ; 
Billings  V.  Accident  Ins.  Co.  64  Vt.  78,  17 
L.R.A.  89,  24  At).  656  ("suicide,  sane  or 
insane,"  two  judges  dissenting). 

In  Hart  v.  Modem  Woodmen,  60  Kan. 
678.  72  Am.  St.  Rep.  380,  67  Pae.  030.  the 
court,  without  adopting  or  repudiating  the 
distinction  between  unconsciousness  of  the 
moral  nature  and  quality  of  the  act,  and 
unconsciousness  of  its  phvsical  nature  itnd 
consequences,  said  that  there  was  no  room 
for  the  distinction  in  the  case  under  con- 
sideration. 

As  already  intimated,  much  of  the  sup- 
port fbr  the  doctrine  that,  notwithstanding 
the  addition  of  the  words  "sane  or  insane," 
or  other  words  relating  to  the  insured's 
mental  condition,  the  suicide  clause  doea 
not  apply  so  as  to  avoid  the  policy  or  limit 
liability  thereunder  if  the  insured,  by  rea- 
son of  his  disturbed  mental  condition,  was 
unconscious  of  the  physical  nature  and  con- 
sequences of  his  act,  and  did  not  intend 
therein  to  kill  himself,  is  to  be  found  in 
cases  in  which  the  point  was  not  involved, 
but  tn  which  tbe  courts,  in  stating  the  rule 
already  referred  to,  that  conseioiimess  of 
the  moral  nature  and  quality  of  the  act  is 
not  essential  to  make  such  a  provision  ap- 
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counsel  moved  for  the  direction  of  a  verdiet, 
which  wu  refused.  The  cause  was  submit- 
ted to  the  jury,  resulting  in  a  vardict  in 
favor  of  the  plaintiff. 

Hessn.  Felker,  Stewart,  A  UcDonalil 
for  appellant. 
Messrs.  Barbers  ft  Beglln(w  for  ra- 

apondent. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

Did  the  court  err  in  not  granting  the 
motion  for  a  nonsuit,  because  there  was  a 
delay  of  some  sixty  days  in  giving  notice  to 
the  eonpany,  notwithstanding  the  memoran- 
dum on  the  policy  that  "the  words  'imme- 
diate noUoa*  as  used  in  the  polity  are  to  be 

plicable,  aBSume  or  state  as  a  condition  of 
the  applicability  of  that  rule  that  the 
insured  was  conscious  of  the  physical 
natnre  and  consequences  of  the  act,  and 
intended  therein  to  kill  himself.  The 
caw  of  Bigelow  t.  Berkshire  L.  Ins.  Co. 
93  U.  S.  284.  23  L.  ed.  918,  is  a  good  illus- 
tration of  this  class  of  cases.  The  court 
there  said:  "For  the  purposes  of  this  suit, 
it  is  enough  to  say  that  the  policy  was  ren- 
dered  void  if  the  insured  was  conscious  of 
the  physical  nature  of  his  act,  and  intended 
by  it  to  cause  his  death,  although,  at  the 
time,  he  was  incapable  of  judging  between 
right  and  wrong,  and  of  understanding  the 
moral  consequences  of  what  he  was  doing." 

Other  cases  which  in  the  same  way,  with- 
out deciding  the  point,  assume  the  Insured's 
consciousneas  of  the  physical  nature  and 
consequences  of  the  act,  or  his  intention  to 
kill  himself,  as  a  condition  of  the  applica- 
bility of  the  suicide  clause,  notwithstanding 
the  additional  words  "sane,  or  insane,"  are 
the  followintr:  Manhattan  L.  Ins.  Co.  v. 
Beard.  112  Ky.  4&S,  66  S.  W.  36;  Metropol- 
itan L.  Ins.  Co.  Thomas,  32  Ky.  L.  Rep. 
770,  106  S.  W.  1175j  SaWn  Senate  of 
National  Union,  90  Mich.  177,  61  N.  W. 
202;  Parish  v.  Mutual  Ben.  L.  Ins.  Co.  10 
Tex.  Civ.  App.  457,  49  8.  W.  163;  Brown  v. 
United  Modems,  39  Tex.  Ciw.  App.  343,  87 
S.  W.  357 ;  Pierce  v.  Travelers'  L.  Ins.  Co. 
34  Wis.  389. 

To  the  foregoing  list  may  be  added  the 
followiitf  Illinois  eases,  which,  however,  arc 
of  but  nttle  value  on  the  point,  since  the 
express  adoption  of  the  contrary  doctrine 
li^  the  supreme  court  of  that  state  in  Seit- 
Ktnger  v.  Modem  Woodmen,  supra,  destroys 
any  implied  support  that  they  might  other- 
wise lend  to  this  side  of  the  question.  They 
are  referred  to,  however,  for  the  purpose  of 
showing  that  the  distinction  upon  which 
this  view  rests  has  frequently  been  recog- 
nized br  the  courts,  and  that  it  is  not,  as 
some  or  the  courts  seem  to  imply,  one  re- 
sorted to  as  a  desperate  expedient  tn  svnid 
the  effect  of  a  clause  clearlv  applicable: 
Supreme  I^ee  O.  M.  P.  v.  Gelbke,  lf»8  Til. 
305.  64  N.  E.  1058;  Dtckerwm  v.  North- 
western Milt.  L.  Ins.  Co.  200  III.  270,  65  N. 
17L.R.A.(N.S.) 


construed  as  meaning  noUee  deposited  hy 
r^stered  letter  within  twenty  ^ys  of  the 
time  of  the  happening  of  the  casualty  in- 
sured  against,**  and  chapter  23S.  p.  S13. 
Laws  of  1901,  providing  that  "the  time  for 
the  service  of  any  notice  of  injury  that  may 
be  required  of  the  person  insured"  shall  not 
he  limited  "to  a  less  period  of  time  than 
twenty  full  calendar  days,"  "the  time,  not 
less  than  twenty  full  calendar  days,  that 
may  be  required  of  any  injured  person  for 
serving  a  notice  of  injury.  ...  shall  be 
clearly  and  conspicuously  written  or  printed 
upon  tbe  face  of"  the  policy,  and  that  "the 
deposit  in  any  postoffice  by  any  injured  per- 
son, his  agent  or  attorney,  of  a  registered, 
postage-prepaid  letter,  containing  the  proper 
notice  of  the  injury  at  any  time  within 

K.  094;  Weld  v.  Mutual  L.  Ins.  Co.  01  III. 
App.  187 ;  Nelson  v.  Equitable  Life  Asaur. 
Soc.  73  III.  App.  133.  These  explanations 
and  remarks  also  apply  to  Adkins  v.  Co- 
lumbia L.  Ins.  Co.  70  Mo.  27,  36  Am.  Rep. 
410. 

The  doctrine  that  consciousness  of  the 
physical  nature  and  oonseqnenees  of  the  act 
and  an  intent  to  kill  one^  self  are  essential 

to  the  applicability  of  a  suicide  clause  with 
the  added  words  "sane  or  insane,"  so  as  to 
render  the  policy  void  or  limit  the  liability, 
which  is  adopted  and  applied  in  Oady  v.  Ki- 
DBLrrr  A.  C.  Co.,  is  also  supported  a  few 
other  cases  in  which  the  point  was  directly 
involved. 

Thus,  in  order  to  defeat  a  recovery  under 
a  clause  avoiding  the  policy  in  case  the  as- 
sured shall  die  by  his  own  hand  while  in- 
sane, the  company  must  show  that  the  in- 
sured knew  the  physical  natnre  of  the  act 
he  was  about  to  commit,  and  that  it  would 
result  In  self-destruction;  hut  it  is  not  nec- 
essary to  show  that  he  was  either  legally  or 
morally  responsible  for  his  acts.  Mutual 
Ben.  L.  Ins.  Co.  v.  Daviess,  87  Kv.  541,  0  8. 
W.  812.  The  court  said  that,  if  the  defend- 
ant was  unconscious  of  the  physical  nature 
of  the  act,  and  did  not  intend  to  kill  himself, 
the  shooting  must  he  regarded  as  the  result 
of  an  accident,  as  much  so  as  if  the  pistol 
had  gone  off  unexpectedly  to  the  insured  and 
killed  him.  See  also  Masonic  Life  Asso.  t. 
Pollard,  121  Ky.  349,  89  S.  W.  219,  supra. 

In  Pariah  t.  Mutual  Ben.  L.  Ins.  Ca  su- 
pra, the  court  said  that  it  was  probably 
the  intention  of  the  insurance  company,  in 
emploving  language  avoiding  the  policy  in 
case  the  assured  commit  "suicide  while  sane 
or  insane,"  to  guard  against  liability  in  all 
cases  of  self-destruction  by  the  assured, 
whether,  at  the  time,  he  was  sane  or  initane; 
but  that  the  language  has  not  that  efTeot, 
and  will  not  prevent  a  recovery  where  death 
was  the  result  of  an  accident  or  mistake; 
or  where  there  was  no  intent  on  the  part 
of  the  assured  to  take  his  life. 

A  pistol  wound  causing  tetanus  and  great 
bodily  pain  and  delirium  or  fever  may  be 
found  to  be  the  proximate  eause  of  death 
'  where  a  person  insured  against  accident, 
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tiraity  fall  emlendar  days  after  the  Injury 
reoei\'ed  by  the  assured,  properly  addressed 
to  the  company  .  .  .  issuing  the  .  .  . 
policy,  shall  be  sufficient  service  of  any  no- 
tice of  injury  that  may  be  required?" 

It  is  conceded  that  the  memorandum  on 
the  policy  in  question  was  placed  there  for 
the  purpose  of  complying  with  the  law 
aforesaid;  yet  it  does  not  follow  such  law 
in  letter  or  spirit.  The  statute  precludes 
requiring  the  insured  person  from  being 
limited  to  less  than  twenty  days  for  serving 
notice  of  his  injuiy,  and  provides  that  it 
may  be  served  within  the  time  limited  by 
r^stered  letter.  The  memorandum  on  the 
poliqr  provides  that  the  only  means  of  serv- 
ing notice  shall  be  by  roistered  letter,  and, 
instead  of  plainly  providing  for  a  period 

excluding  suicide,  sane  or  insane,  and  in- 
teatjODal  injuries,  cuts  his  throat  in  a 
period  of  delirium  or  state  of  frenxy  which 
IS  uncontrollable.  Travelers'  Ins.  Co.  v. 
Meliek,  27  L.R.A.  620,  12  C.  C.  A.  544,  27 
U.  S.  App.  547,  65  Fed.  178.  The  (question 
in  this  case  seems  to  have  been  discussed 
entirely  as  one  ofproximate  cause. 

In  Streeter  v.  Western  Union  Mut.  Life 
k  Aoci.  Soo.  «S  Hieh.  109,  8  Am.  St.  Bep. 
882,  SI  K.  W.  779.  the  court  said  that,  if  a 
person  doe*  an  act  in  a  state  of  nnconseious- 
neas  or  involuntarily,  whether  lie  is  sane 
or  insane,  such  act  is  nothing  more  nor 
less  than  accidental,  and  will  not  operate 
to  forfeit  the  policy  under  a  provision  that 
the  policy  shall  be  void  if  the  insured  shall 
"die  by  his  own  hand,  sane  or  insane."  In 
this  ease,  however,  the  oonrt  apparently 
held  that  the  Insured's  consdonsness  of  his 
set,  and  his  intention  to  take  his  life,  were 
to  be  deduced  from  bis  employment  of  s 
loaded  pistol,  there  being  no  evidmee  tend- 
ing to  show  lack  of  such  eoneoiousneas  or 
intent. 

The  decision  in  Maueh  v.  Supreme  Trib«. 
B.  H.  100  App.  Div.  49,  91  N.  Y.  Supp.  367, 
was  to  the  effect  that,  where  the  insured's 
Keif-deatruction  was  not  her  voluntary,  in- 
telligent, or  rational  act,  but  was  the  re- 
ralt  of  her  mental  derangement,  it  did  not 
cnme  within  a  provision  of  the  by-laws  of 
the  benefit  order  that  no  benefit  shall  be 
paid  on  account  of  the  death  of  the  mem- 
)>er  occurring  from  "suicide,  whether  sane 
or  insane,  or  whether  voluntary-  or  involun- 
taiy."  McLennan,  P.  J.,  put  hia  concur- 
rence upon  the  ground  that  it  was  held  in 
Weber  T.  Supreme  Tent,  K.  M.  172  N.  Y. 
490.  02  Am.  St.  Rep.  753,  65  N.  E.  258,  and 
Shipman  v.  Protected  Home  Circle,  174  N. 
Y.  398,  63  L.R.A.  347,  67  N.  E.  83,  that  the 
set  of  taking  one's  own  life  while  insane  is 
not  suicide. 

The  case  of  Shipman  v.  Protected  Home 
(Srcle,  supra,  is  not  strictly  in  point  as  the 
qnestion  there  was  whether  an  amendment 
of  the  by-laws  of  a  mntual  benefit  society 
deelarii^  that  the  oertiflcate  should  be  for- 
feited in  case  the  insured  "shall  die  1^  sul- 
tide,  felonious  or  otherwise,  sane  or  insane," 


for  making  such  service  of  not  less  than 
twenty  days  by  express  language  to  that  ef- 
fect, it  does  so  by  attempting  to  contractu- 
ally construe  the  word  "immediate."  Ob- 
viously, we  think  the  service  referred  to  in 
the  m^orandum  is  the  one  mentioned  in 
the  law,  which  relates  to  a  claim  by  the 
person  insured,  not  to  a  claim  by  a  bene- 
ficiary after  his  death.  That  might  not  be 
entirely  clear  looking  at  the  memorandum 
itself,  hut  it  is  when  such  memorandum  is 
regarded  as  an  attempt  to  comply  with  the 
law  making  it  unlawful  to  limit  the  time 
for  an  assured  person,  under  a  policy  like 
the  one  in  question,  to  give  notice  of  his 
injury,  to  less  than  twenty  days. 

It  is  the  opinion  of  the  court  that  the  stat- 
ute does  not  refer  to  a  death  claim  made  by 

or  hv  his  own  hand,  "sane  or  insane,**  ap-  • 
plied  to  a  certificate  previously  issued.  The 
court,  however,  in  discussing  the  effect  of  a 
finding  of  fact  by  the  trial  court  that  the 
insurra  committed  suicide,  said:  'fFor  col- 
loquial purposes,  the  term  'suicide'  is  at 
once  sufficiently  specific  and  comprehensive 
to  cover  all  kinds  of  human  self-destruc- 
tion; but,  if  the  law  is  to  distinguish  be- 
tween the  self-destructim  of  the  insane  and 
the  self-inflicted  death  of  the  sane,  insur- 
ance contracts  must  be  construed  in  the 
light  of  definitions  which  express  the  dis- 
tinction. Our  Penal  Code  deflnes  suicide  as 
the  intentional  taking  of  one's  own  life 
(!  172),  and  the  definitions  referred  to  in 
Weber  v.  Supreme  Tent,  K.  M.  supra,  are 
to  the  same  effect.  Intent  is  of  the  essence 
of  the  act,  and  this  presupposes  reason  or 
sanity.  Thus,  the  unqualified  finding  of  the 
learned  trial  court  that  plaintiff's  husband 
committed  suicide  is,  in  effect,  a  determina- 
tion that  it  was  the  intentional  act  of  a 
sane  man." 

It  is  now  proposed  to  consider  more  in 
detail  a  number  of  the  cases  on  either  side 
of  the  question  under  consideration.  The 
value  of  Clarke  t.  Equitable  Life  Assur. 
Soc.  as  an  authority  for  the  position  that 
it  is  not  essential  to  the  applicability  of 
such  provision  that  the  insured  shall  have 
been  conscious  of  the  physical  nature  and 
consequences  of  the  act,  or  that  he  shall 
have  intended  thereby  to  cause  hia  death,  is 
somewhat  weakened  by  the  fact  that  the 
replication  which  was  held  bad  in  that  case 
combined,  if  it  did  not  confuse,  two  grounds 
for  avoiding  the  effect  of  the  provision, 
namely:  (I)  Insured's  unconsciousness  of 
the  physical  nature  and  consequences  of  his 
act  and  absence  of  an  intention  to  cause  his 
death;  and  (2)  an  irresistible  insane  im- 
pulse to  commit  the  act.  And  the  court  it- 
self seems  to  ignore  any  distinction  between 
these  two  points.  It  would  seem,  however, 
that  theoretically,  at  least,  a  consciousness 
of  the  physical  nature  and  consequences  of 
the  insured's  act  of  self-destruction,  and 
an  intention  by  him  to  kill  himself,  thereby 
might  coexist  with  an  irresistible  insane 
impulse  to  commit  tiie  act.  Iha,  value  of 
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Not.. 


a  bowfldtiy,  m  In  thi«  mat.  It  treat*  from 
bflginning  to  end  of  sitnatims  wliere  the  as- 
■wed  himself  hai  a  claim  which  he,  p«r- 
■onally,  proposes  to  mforee. 

It  follows  that  whether  the  notice  in  this 
ease,  served  by  the  beneficiary  substantially 
u  soon  as  she  knew  of  the  existence  of  tiie 
policy,  waa  seasonably  served,  notwithstand- 
ing the  languid  of  the  contract  that  **im- 
mediate  written  notioe  mnst  be  given  the 
ennpany  of  ai^  accident  and  injury  for 
which  a  daim  is  to  be  madCf"  etc,  is  not 
affected  by  tiie  memorandum  or  the  law  re- 
ferred to. 

As  held  in  Comstock  Fraternal  AecL 
Asso.  110  Wis.  382.  93  N.  W.  23,  the  con- 
tract as  the  parties  made  it  must  prevail, 
and  what  that  contract  was  must  be  deter- 


the  decision  on  this  point  is  further  weak- 
ened by  the  fact  that  the  court  relied  upon 
Bigelow  v.  Berkshire  L.  Ins.  Co.  93  V.  S. 
284,  23  L.  ed.  918,  under  an  apparent  mis- 
apprehefasion  as  to  the  effect  of  that  deci- 
Biim.  It  is  true  that  in  the  Bigelow  Case 
the  court  sustained  a  demurrer  to  a  replica- 
tion alleging  that  the  insured  was  of  "un- 
sound uund  and  wholly  unconscious  of  the 
act."  But  it  is  apparent  from  the  state- 
ment already  quoted  from  the  opinion  in 
this  case  that  tne  court  did  not  construe  or 
interpret  such  allegation  as  meaning  that 
the  insured  was  unconscious  of  the  physical  i 
nature  and  consequences  of  his  act,  or  as  an 
allegation  that  he  did  not  intend  to  kill 
himself  by  the  act.  This  misapprehension 
is  further  indicated  hy  a  remark  of  the 
court  in  the  Clarke  Caiee,  that  the  distinc- 
tion hetwe«i  the  replication  before  it,  which 
speciAcally  all^^  that  insured  was  not 
conscious  of  the  "physical  nature  and 
consequences  of  the  act,"  and  "did  not  in- 
tend by  it  to  canse  his  death,"  and  the 
replication  that  was  held  bad  in  the  Bige- 
low Case,  was  a  distinction  without  a  dif- 
ferenrc.  Clearly,  in  the  light  of  the  language 
above  quoted  from  that  ease  the  distinction 
was,  or  at  least  was  regarded  by  the  court 
in  that  case  as,  one  with  a  difference. 

In  Haynie  t.  Knights  Templars  ft  M. 
Life  Indemnity  Co.  139  Mo.  427,  41  S.  W. 
461,  the  court  said  that,  without  regard  to 
the  views  it  might  entertain  as  to  the  requi- 
site mental  power  necessary  to  defeat  an 
action  when  the  words  of  avoidance  in  a 
policy  are  "in  case  of  suicide,"  "death  by 
one's  own  hand,  act,  or  intention,"  or  "in 
case  of  self-dextruction  of  the  insured,"  it 
was  of  the  opinion  that  when,  to  the  words, 
are  superadded  the  words  "whetht^r  volun- 
tary or  involuntary,  sane  or  insane,"  the 
issue  as  to  the  extent  of  the  mental  capac- 
ity of  the  assured  is  eliminated,  and  all 
•onditlons  of  insanity  are  included  within 
the  exemption.  It  is  to  he  remarked  in  this 
connection,  however,  that  much  of  the  ar- 
gument seems  to  be  addressed  to  combat- 
ing the  proposition  that  the  avoidance 
clause  does  not  apply  if  death  results  from 
an  irresistihie  insane  impulse,  although  the 
17  Ii.R.A.(N.S.) 


mined  wMAin  the  reasonable  meaning  of  the 
language  which  they  used  under  all  the  cir- 
cumstances. The  court  cannot,  legitlmalely. 
arbitrarily  add  a  stipulation  to  tbe  contract 
which  the  parties  did  not  intend  to  have  in 
effect  cmboidied  therein,  merely  fur  the  pur- 
pose of  preventing  hardship  to  some  party 
conoemed.  If  it  were  an  original  proposi- 
tion it  would  be  difficult,  If  not  impossible, 
to  so  change  by  oonstmetion  the  literal 
meaning  of  the  word  "immediate"  aa  used 
in  the  policy  so  as  to  postpone  the  time  for 
giving  notice  till  it  was  possible,  under  all 
the  dreumstanees,  to  do  so;  but.  in  view  of 
the  state  of  the  law  at  the  time  the  oontraet 
was  made,  there  is  no  serious  difflculty  in 
respect  thereto.  It  was  then  well  settled 
that  in  case  of  the  person  required  to  give 

decision  holding  the  provision  applicable 
embraced  the  hypothesis  that  the  insured 
was  unable  to  form  an  intent  to  take  hie 
own  life,  and  that  he  was  unable  to  compre- 
hend or  appreciate  either  the  moral  or  phys- 
ical effeet  of  the  operations  that  resulted 
in  his  death. 

In  Spruill  v.  Northwestern  Mut.  H  Ins. 
Co.  120  N.  C.  141,  27  8.  E.  39,  Uic  oonrt 
said  that  the  distinction  drawn  by  some 
eminent  authorities  in  case  of  self-killing 
by  an  insane  person,  "whether  his  unsound- 
ness of  mind  is  such  as  to  prevent  him  from 
understanding  the  physical  nature  and  cm- 
sequences  of  his  ac^  or  only  such  as  to  pre- 
vent him,  while  foreseeing  and  premeditat- 
ing its  physical  consequences,  from  under- 
standing its  moral  nature  and  aspect,"  did 
not  commend  itself  to  the  judgment  of  the 
court,  but  belonged  to  the  domain  of  specu- 
lative psychology  rather  than  to  the  prac- 
tical administration  of  the  law. 

With  reference  to  the  decision  in  De 
Gognrza  v.  Knickerbocker  L.  Ina  Co.  86  N. 
Y.  232,  it  is  to  be  noted  that  the  case  was 
decided,  not  by  the  court  of  appeals,  but  by 
the  commissioners  of  appeals,  and  that  only 
three  of  the  commissioners  concurred  in  the 
result,  the  other  two  dissenting.  The  dis- 
senting opinion,  which  was  by  Earl,  C, 
afterwards  a  member  of  the  court  of  ap- 
peals, contains  a  strong  presentation  of  the 
opposite  side  of  the  question.  Among  other 
thin^,  he  said:  "It  is  conceded  that  this 
proviso  as  now  written  does  not  apply  to 
the  chse  of  unintentional  death  of  a  sane 
man  by  his  own  hand,  such  a  death  being 
accidental.  No  more  should  it  apply  to  an 
unintentional  death  of  an  insane  man  by 
his  own  hand."  In  reply  to  the  argument 
that,  unless  the  construction  given  by  the 
majority  opinion  to  the  proviso  should  pre- 
vail, no  insurance  company  could  use  words 
that  would  shield  it  from  liability  in  case 
of  the  self-destruction  of  a  person  so  in- 
sane as  to  be  incapable  of  forming  an  in- 
tention or  controlling  his  acts,  he  said  that 
he  did  not  perceive  the  difticulty,  and  sug- 
gested the  following  language  to  accomplish 
that  result:  '*In  case  of  suicide  or  death 
of  the  assured  resulting  from  insanitgr,"  or 
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aotiM  *ok  being  able  to  do  w  from  an/ 
eauM,  eoaapliance  with  tlw  requirement  as 
to  notice  ia  auffieient  if  notice  be  given  aa 
MM»  aa  practicable  after  thn  dieability  la 
nniOTed,  unless  there  ia  some  immietalciUite 
sUpoIation  in  the  polity  to  the  contrary. 
That  ia  the  effect  of  CometodE  t.  Fraternal 
Acd.  Aaao.  nipra,  following  Kentcler  t. 
American  Hnt.  Acd.  Aeao.  88  Wis.  MO,  48 
Am.  St.  Rep.  I»M,  60  K.  W.  1002.  and  Foster 
T.  Fidelity  ft  C.  Co.  90  Wis.  447,  40  L.E.A. 
833,  76  N.  W.  60.  As  said.  In  effect.  In  the 
Conutock  Case,  whm  the  eontraet  waa  made 
the  luiguags  in  questlcm,  as  judleially  eon- 
stmed.  did  not  require  notice  to  be  given 
in  advane*  of  ito  being  possible  to  do  so 
under  the  drcumstenees  of  the  eaae;  and, 
tlwrefore,  sneh  language  must  be  presnmed 
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to  have  lieen  used  is  making  the  eontraet 
in  that  aense.  The  reasoning  leading  up 
thereto  need  not  be  repeated  hwe.  'i'liat 
the  rule  adopted  applies  in  case  of  a  bene- 
flelsiy  who  fails  to  give  notice  of  the  injury 
and  death  of  the  assured  till  the  lapse  of 
considerable  tjme  tliereafter  becanse  of  ig- 
norance of  the  existence  of  the  policy,  with- 
out fault  on  the  part  of  sucIl  IrnicRciary,  Is 
grounded  in  reason  and  supported  by  au- 
thorities, as  the  citations  called  to  tlie  atten- 
tion of  the  court  by  respondent's  counsel 
amply  show.  Provident  L.  Ins.  &  Invest. 
Co.  T.  Baum,  29  Ind.  286;  McElroy  t.  John 
Hancock  Hnt  L.  Ins.  Co.  88  Md.  137,  71 
Am.  St.  Rep.  400,  41  Atl.  112;  Solomon  T. 
Continental  F.  Ins.  Co.  100  N.  Y.  SOS,  40 
L.R.A.  688,  73  Am.  St  Rep.  707.  66  N.  E. 


"in  case  of  the  self-destruction  of  tbe  as- 
sured while  insane,  whether  he  was  eon- 
aeiona  of,  or  intended,  tlie  act  of  self-de- 
atmction,  or  not." 

It  may  be  remarked  that  there  is  a  gen- 
eral tendency  upon  the  part  of  the  courts 
which  repudiated  the  doctrine  that  con- 
seiouanesB  of  the  physical  nature  and  conse- 
quences of  tbe  act  and  an  intention  to  kill 
(we'a  self  are  essential  to  make  the  suicide 
clause  applicable,  to  overlook,  or  at  least 
to  ignore,  the  point  on  which  that  doctrine 
rests.  The  easential  distinction  Iwtween 
"suicide"  and  "aeeident" — and,  aa  alreaily 
shown,  tlie  variations  "death  own  hand," 
and  the  like,  are  equivalent  to  suicide — lies 
ia  the  intention  or  lack  of  intention  with 
which  the  act  is  done.  It  is  therefore  not 
an  answer  to  this  doctrine  to  say  that  tlie 
proTision  expressly  includes  suicide  by  an 
insane  person  as  well  as  by  a  sane  person. 
Tliat  may  be  conceded  j  but  the  question  is 
whether  suicide  at  all,  by  either  a  sane  or 
an  insane  person,  has  been  shown.  Not  only 
dfies  tlie  torm  "suicide"  import  an  intention 
to  kill  one's  self,  but  it  is  difBeult  to  see 
how,  unless  such  intention  is  accepted  as 
tlie  criterion,  it  is  possible  to  draw  any 
line  between  suicide  and  accident  If  a 
sane  person  drinks  a  fatal  quantity  of  car- 
bolic acid  knowing  it  to  be  such,  but  t>eing 
under  a  misapprehension  as  to  its  natural 
effect;  or  supposing  that,  for  some  reason, 
lie  is  immune  from  injurious  effects, — his 
death  would  clearly  be  regarded  as  an  acci- 
dent and  not  as  suicide.  Would  it  have 
been  any  leas  an  accident  had  the  misap- 

[irebension  as  to  tbe  fatol  eliaracter  of  the 
iquid  t>een  due  to  an  insane  mental  condi- 
tion upon  the  part  of  one  who,  had  he 
been  insane,  would  not  have  been  under 
sneh  a  misapprehension?  It  may  he,  and 
veiy  lilcely  is,  true  that  ttw  insurance  com- 
pany, bad  two  such  hypothetical  cases  oc- 
curred to  it  would  have  been  desirous  of 
drawing  just  such  a  distinction,  but  the 
-question  is  whether  it  has  done  so  by  the 
provision  under  consideration. 

As  already  shown,  the  dissenting  opinion 
in  De  Ci^iorza  T.  Knickeriweker  Ins.  Co. 
supra,  suggests  a  number  of  ways  of  ex- 
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pressing  such  an  intention  without  ambi- 
guity, and  with  a  slight  alteration  that  is 
accomplished  by  tbe  provisions  in  the  cer- 
tificate involved  in  Clemens  v.  Royal  Neigh- 
bors, 14  K.  D.  110,  103  K.  W.  402,  supra, 
which  Is  to  the  eet  that  If  the  member 
"shall  die  ...  by  any  means  or  act 
which,  if  used  or  done  by  such  member  while 
in  pfwseesion  of  all  natural  faculties  unim- 
paired, would  be  deemed  self-destruction." 
Had  that  provision  restricted  the  means 
of  death  to  an  act  done  by  the  insured  him- 
self, it  would  seem  to  have  accnninTiah(»i  In 
expreas  terms  and  wftiwut  ambiguity  tlM 
same  result  that  is  reached  by  many  of  the 
cases  above  cited  by  means  of  a  forced  and 
strained  construction  of  the  suicide  clause 
in  the  ordinary  form,  with  the  added  words 
"sane  or  insane.*'  It  Is  difficult  to  under- 
stond  how  a  construction  of  a  suicide  clause 
in  the  last  form  which  makes  it  applicable 
notwithstanding  the  insured's  unconscious- 
ness of  the  physical  nature  and  consequences 
of  his  act  and  the  lack  of  any  intention  to 
kill  himself  can  be  justified,  either  theoret- 
ically or  practically,  except  by  the  adoption 
of  the  view  that  such  clause  is  something 
more  and  beyond  a  provision  afftiln«t  lia- 
bility in  ease  of  suicide,  sane  or  insane, 
and  e<Hnprehends — wliat  in  the  Instonoe 
jnst  referred  to  is  covered  in  express  terms 
— an  additional  provision  against  death  of 
insured  while  insane  under  such  eircum- 
stonees  that  If  he  had  been  sane,  It  would 
have  been  regarded  as  suicide;  in  other 
words,  this  construction  seems  to  involve 
the  total  elimination  of  insanity  as  a  cir- 
cumstance in  determining  whether  or  not 
the  insured  committed  suicide,  and  the  ap< 
plication  to  the  question  whpthpr  the  death 
was  by  aeeident  or  suicide  of  the  same  cri- 
terion that  would  have  been  applied  liad  the 
particular  Individual  in  question  committed 
the  act  of  self-destruction  while  sane  and 
in  possession  of  atl  his  faculties.  In  view 
of  the  general  rule  that,  in  case  of  am- 
biguity, the  policy  or  contract  of  insurance 
should  be  construed  favorably  to  the  in- 
sured, it  seems  very  doubtful  whether  this 
mode  of  Interpretetlon  is  justiflable,- 
peeially  in  Tiew  d  tha  demot 
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279;  Trippe  r.  Prorident  Fund  Soc.  140 
N.  Y.  23,  22  L.ILA.  432,  37  Am.  St.  Rep. 
S20,  35  N.  E.  310. 

In  McElrqy  t.  John  Hancodc  Mut.  L.  Ina. 
Co.  supra,  Uiis  view  expnwed  by  eounsel 
was  fully  adopted  by  tin  court:  "The  ten- 
dency of  the  courts  has  invariably  been  to 
take  all  Uie  facts  and  circumstances  of  the 
case  into  consideration;  and,  if  it  appears 
tiiat  the  beneficiary  has  been  ignorant  of 
the  death,  or  of  the  fficistenee  of  the  policy, 
tiie  time  has  almya  been  held  to  date  from 
the  aequisition  of  such  knowledge;"  citing 
Kentder  v.  American  Mut  Acct.  Asao. 
supra,  as  a  leading  case,  with  others. 

In  Foster  y.  Fidelity  ft  C  Co.  supra,  this 
court  said  in  respect  to  language  identical 
to  that  under  consideration:.  "The  word 
'immediate,'  in  this  connection,  means  such 
convenient  time  as  was  reasonably  neces- 
sary, under  the  droumstances,  to  do  the 
thing  required." 

It  follows  from  what  has  been  said  that 
the  court  did  not  err  in  dmying  the  motion 
for  a  nonsuit  because  of  noncompliance  with 
the  policy  on  the  subject  of  notice. 


Error  is  assigned  because  the  court  ad- 
mitted eridenee  as  to  what  kind  of  »  fever 
Mr.  Cady  was  afflicted  with  prior  to  hia 
death,  and  as  to  whether  he  was  in  his  ri^t 
mind  when  he  left  the  room.  The  evidosoe 
was  not  prejudicial,  sinee  it  was  conceded 
that,  if  he  committed  suieide,  sane  or  insane, 
tiiere  could  be  no  recovery.  Moreover,  v» 
are  unable  to  see  why  the  evidence  was  not 
propw  as  bearing  on  the  question  of  whether 
there  was  a  suicidal  intent  on  the  part  of 
Mr.  Cady  at  the  time  he  eonmitted  the  act 
causing  his  death,  which  intent  was  neces- 
sary to  suicide,  as  will  be  hereafter  seen. 

The  court  refused  to  give  this  instmetton 
asked  by  appellant's  counsel:  "It  is  imma- 
terial whether  Frank  A.  Cady  was  delirious 
ct  not  at  the  time  immediately  precedin;; 
his  death  and  at  the  time  he  went  over  tlw 
railing,  if  his  act  in  going  over  the  railing 
was  voluntary  on  his  part, — that  is,  that  hie 
intended  to  tlirow  himself  over  the  railing 
in  tiie  manner  as  shown  by  the  evidence;*' 
but  instructed  the  Jury,  in  subatanee,  that 
suicide,  sane  or  insane,  involved  an  exe- 
cuted purpose  to  take  one's  own  life,  and 


bility  of  so  drafting  a  clause  as  to  leave  no 
ambiguity  on  the  point.  It  is  to  be  ol>- 
served  that  a  strict  construction  of  the  sui- 
cide clause,  with  the  added  words  "sane  or 
insane,"  so  as  to  liold  it  inappHeable  in 
ease  the  insured  was  not  conscious  of  the 
physical  nature  and  conseauences  of  his 
act,  and  did  not  intend  to  kill  himself  there- 
in, does  not  involve  the  denial  of  all  scope 
or  effect  to  the  additional  words  "sane  or 
insane,"  since,  as  already  shown,  even  under 
such  a  construction,  those  words  would  have 
the  effect  to  obviate  the  necessity,  which  ex- 
isted under  the  interpretation  generally 
given  in  this  eountiy  to  tiie  suicide  clause 
without  those  added  words,  of  showing  that 
the  insured  was  conscious  of  the  moral  na- 
ture and  quality  of  his  act;  in  other  words, 
would  remove  the  necessity  of  showing  that 
the  suicide  was  a  felonious  one.  It  is  fur- 
ther to  be  noticed  that,  even  if  this  strict 
construction  were  adopted,  the  instances 
would  probably  be  aomewliat  rare  in  which 
it  could  be  successfully  invoked  to  escape 
the  effect  of  the  suicide  clause,  in  cases 
where  the  insured,  tbou^  insane,  died  by 
his  own  hand  under  circumstances  whicli, 
in  case  of  a  sane  person,  would  have  com- 
pelled the  inference  of  suicide,  since  it  is 
obvious  that  a  consciousness  of  the  physical 
nature  and  consequences  of  the  act,  and  an 
intention  to  kill  one's  self  thereby,  may  co- 
exist with  an  unsound  condition  of  the 
mind;  and  often,  of  course,  even  in  esne 
of  an  insane  person,  there  may  be  unmis- 
takable extrinsic  evidence  of  an  intention 
to  kill  himself.  And  frequently,  if  not  gen- 
erally, even  where  there  is  no  such  extrinsic 
evidence,  there  is  an  almost  irresistible  in- 
ference of  such  an  intention  from  the  very 
means  by  which  he  killed  himself.  If,  for 
example,  the  body  of  insured  is  found  with 
17  L.R.A.(N.S.) 


a  rope  around  his  neck,  and  an  examination 
discloses  that  death  resulted  from  strangu- 
lation, the  inference  that  he  was  conscious 
of  the  physical  nature  and  cousequences  of 
his  act,  and  intended  to  kill  himself,  is  very 
Btrtnig,  even  if  it  be  conceded  that  he  was 
so  insane  as  not  to  understand  'the  moral 
nature  and  quality  of  his  act,  or  even  if  it  be 
conceded  that  he  was  driven  thereto  tf  an 
insane  and  irresistible  impulse.  It  would 
seem  that  some  of  the  decisions,  e.  g., 
Scherar  v.  Prudential  Ins.  Co.,  where  the  in- 
sured strangled  himself,  might  have  been  de- 
cided on  that  ground  without  going  so  far 
as  to  deny  that,  in  any  case  where  the  words 
"saue  or  insane"  are  employed  in  the  suicide 
clause,  the  effect  of  that  clause  may  be 
avoided  on  the  ground  that  the  insured  did 
not  intend  to  take  his  own  life.  (See,  In 
this  connection,  Streeter  v.  Western  Union 
Mut.  Life  &.  Acci.  Soc.  65  Mich.  199,  8  Am. 
St,  Rep.  882,  31  N.  W.  779,  supra.)  There 
would  be  more  opportunity  for  successfully 
invoking  this  doctrine  of  strict  oonstmetlon 
to  avoid  the  effect  of  the  suieide  clause 
where,  as  in  Cady  v.  Fidexitt  &  C.  Co.,  the 
insured  did  the  act  which  resulted  in  his 
death  while  in  a  fit  of  delirium  or  similar 
condition  of  irresponsibility.  Possibly  even 
the  courts  which  hold  in  general  that  an 
intention  to  kill  one's  self  is  not  essential 
to  the  applicability  of  the  suieide  clause 
when  the  words  "sane  or  insane"  are  added 
would,  by  drawing  a  distinction  between  an 
intention  to  kill  one's  self  and  an  intention 
to  do  an  act  which  will  inevitably  result  in 
death,  permit  a  recovery  in  case  the  insured 
acts  in  a  fit  of  delirium  merely  as  a  blind 
force,  without  any  conscious  intent  or  pur- 
pose whatever  either  to  kill  himself,  or  to 
do  the  act  which  results  in  his  death. 
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thmtt  if  Cady  went  over  the  railing  pursuant 
to  a  deugn  to  take  his  own  life,  he  died  by 
midda;  but  if^  when  he  ootnmitted  the  act, 
thon^  It  was  voluntary  and  involved  care- 
Icaaness,  if  it  was  not  with  a  eonsciouB  pur- 
poae  to  take  his  life;  if,  by  reason  of  hit 
mental  condition  he  did  not  appreciate  the 
idiyaieal  nature  of  the  surroundings  and  con- 
Keqaaces  of  his  act,  and  intend  to  take  his 
life, — the  result  was  not  suicide  within  the 
meaning  of  the  policy. 

Whether  the  court  C(»nmltted  error  in  re- 
fusing the  requested  instruction  and  in- 
stnieting  the  jury  as  indicated,  is  ruled  by 
Pierce  T.  Travelers'  L.  Ins.  Co.  34  Wis.  389. 
The  position  which  the  court  there  took  in 
respect  to  the  meaning  of  a  clause  in  a 
policy  of  insurance  substantially  like  the 
one  in  question  is  unmistakable,  and  has 
not  been  departed  from  by  any  subsequent 
decision. 

The  effect  of  the  decision  above  referred 
to  is  that,  if  one  takes  poison  by  mistake,  or 
steps  into  an  elevator  shaft,  not  having  in 
mind  for  the  time  being  its  existence,  or 
falla  from  a  window  or  any  place  involving 
danger  while  walking  in  his  sleep  or  flying 
from  imaginary  danger,  he  not  having  any 
mental  purpose  of  self-destruction ;  and 
death  ensues, — such  result  is  accidental.  The 
court  said,  in  effect,  that  death  resulting 
from  an  act  committed  under  the  influence 
fii  delirium,  as  by  one  who,  in  a  paroxysm 
of  fear,  precipitates  himself  from  a  window, 
w>  liaviiig  been  bled,  removes  the  bandage, 
or  takes  poison  by  mistake,  and  death  en- 
soes,  never  received  nor  deserved  the  name 
"suicide"  and  is  not  within  the  meaning 
of  the  language,  *'death  by  suicide,  felonious 
or  otherwise,  sane  or  insane.**  Such  lan- 
guage does  not  include  an  act  ol  self-de- 
stmetka  resulting  in  death,  whether  inten- 
tional or  not,  nnaccMupanied  hj  a  purpose 
to  effect  death,  with  the  absence  of  all  de- 
sign to  take  life.. 

The  conclusion  reached  by  the  court  In 
the  Pieree  Case  is  thus  stated,  referring  to 
the  language  above  quoted;  "The  condition 
here  relieves  the  company  from  liability 
only  where  the  self-destruction  was  inten- 
tional, or  e(Knmitted  by  a  party  who  was 
conscious  ...  of  its  direct  and  imme- 
diate eonsequenees,  thongh  the  act  may  have 
been  unacc(»npanied  by  any  criminal  or 
felonious  intent  or  purpose.**  The  opinion 
of  the  court,  as  epitomiaed  in  the  syllabus 
and  as  since  understood  here  and  elsewhere, 
is  as  follows:  "These  words  include  every 
case  in  which  the  insured  kills  himself  by 
a  voluntaTy  act,  the  natural,  ordinary,  and 
direct  tendency  of  which  Is  to  produce  death, 
and  the  physical  consequences  of  which  he 
Iwa  a  BufBcient  mental  capacity  to  foresee; 
in  other  words,  every  case  of  intentional 


self-destruction,"  and  not  "cases  of  uninten- 
tional or  accidental  death,  though  brought 
about  by  acts  of  the  deceased  involving 
negligence  or  carelessness." 

Thus,  it  will  be  seen  that  the  court  held, 
the  distinction  between  suicide  by  a  sane 
person  and  suicide  by  an  insane  persdn  lies 
in  the  mental  capability  of  understanding 
and  appreciating  the  moral  nature  and  qual- 
ity of  the  purpose.  That  is  made  very  clear 
by  this  language  from  the  early  case  of  Bor* 
radaile  v.  Hunter,  5  Mann.  &  G.  630,  which 
was  quoted  and  indorsed. 

It  was  enough  that  it  was  "the  voluntary 
and  wilful  act  of  a  man  having  at  the  time 
sufficient  powers  of  mind  and  reason  to  un- 
derstand the  physical  nature  and  conse- 
quences of  such  act,  and  having  at  the  time 
a  purpose  and  intention  to  cause  hie  own 
death  by  that  act;  and  that  the  question 
whether,  at  the  time,  he  was  capable  of 
understanding  and  appreciating  the  moral 
nature  and  quality  of  his  purpose,  is  not 
relevant  to  the  inquiry,  further  than  as  it 
might  help  to  illustrate  tbo  extent  of  his 
capacity  to  understand  the  physical  charac- 
ter of  the  act  itself." 

The  doctrine  announced  as  aforesaid  has 
since  been  recognized  in  a  number  of  eases. 
Karow  v.  Continental  Ins.  Co.  57  Wis.  68, 
46  Am.  Rep.  17,  15  N.  W.  87;  Scbeiderer 
V.  Travelers*  Ins.  Co.  68  Wis.  13,  46  Am. 
Rep.  618,  16  N.  W.  47;  Bachmeyer  t.  Mu- 
tual Reserve  Fund  Life  Asso.  87  Wis.  825, 
68  N.  W.  31H);  Fey  t.  I.  O.  0.  F.  Kut.  L. 
Ins.  Soe.  180  Wis.  358,  98  N.  W.  206;  Roh- 
loff  T.  Aid  Asso.  for  Xaitherans,  130  Wis. 
61,  100  N.  W.  089.  It  Is  adopted  in  Bacon 
on  Benefit  BooietieB  and  Life  Insurance  at 
9  336,  where  maqy  cases  are  eited,  all  to 
the  effect  that  suicide  an  Insane  man 
involves  a  suicidal  intent. 

The  foregoing  seems  to  fully  justify  the 
court's  instruction  and  the  refusal  of  tlie 
one  requested  by  appellant's  counsel.  The 
rule  governing  the  subject  is  so  firmly  in- 
trenched in  our  own  decisions  that  It  does 
not  seem  advisable  to  go  elsewhere  for  au- 
thorities. 

Appellant's  counsel  requested  the  court  to 
instruct  the  jury  that,  if  Mr.  Cady  had  an 
organic  stricture  at  the  time  he  took  out  the 
poli^  of  insurance,  or  at  any  time  during 
one  year  prior  thereto,  he  had  a  local  dis- 
ease within  the  meaning  of  the  policy.  The 
court  gave  the  instruction  coupled  with  an 
explanation  and  instructions  in  the  general 
charge  to  the  effect  that,  if  Mr.  Cady  had  an 
organic  stricture.  It  did  not  constitute  a 
local  disease  within  the  meaning  of  the  poli- 
qy,  unless  the  affection  was  so  far  developed 
and  had  become  so  serious  as  to  have  some 
bearing  upon  his  general  health. 

Voicing  the  opinion  of  the  court^butjqot 
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oitirelj  my  own  views,  it  is  considered  that 
tbe  meaning  of  the  tenn  "local  disease/'  as 
used  in  the  policy,  was  correctly  given  to 
the  jury.  The  parties  to  the  contract  must 
have  intended  to  use  the  term  '*local  dis- 
eased' K)  as  not  to  bind  the  assured  unrea- 
sonably. Absurd  results  are  always  regard- 
ad  as  not  within  tbe  eontonplation  of  par- 
ties to  a  oontract  at  tbe  time  of  reducing 
the  same  to  writing,  where  their  words  in 
any  reasonable  view  will  admit  of  a  coa- 
atniction  making  the  agreement  reasonable. 
It  is  considered  that  an  affection,  even 
thov^b  curable  only  by  medical  or  surgical 
trsatment,  but  nevertheless  readily  remedia- 
ble and  so  not  necessarily  tending  to  shorten 
life,  before  it  has  become  so  far  developed  as 
to  have  some  bearing,  t»  prccsenti,  upon  the 
general  health,  is  not  a  "disease"  aa  fmc 
would  ordinarily  imderatand  that  term;  and 
that  to  go  further  and  give  to  such  term,  as 
urged  in  the  eontraiit  in  question,  its  tech- 
nical meaning,  would  be  going  too  fiir.  Par- 
ties are  supposed,  generally  speaking,  in 
making  their  contracts,  to  use  words  in 
their  common,  ordinary  sense;  and  that  as- 
sumption should  prevail  in  the  absenoa  of 
scnne  reasonably  clear  indication  to  the  oon- 
trary.  2  Parsons,  Contr.  9th  ed.  fiOl.  It  is 
believed  by  the  court  that  the  conclusion 
reached  is  in  harmony  with  the  decided 
oases,  notwitiistutding  there  has  been  no 
adjudication  of  the  matter,  so  far  as  we  are 
advised,  on  facts  the  same  or  very  similar 
to  those  here  involved.  Bacon  v.  United 
States  Mut.  Aed.  Asso.  (Stedman  t.  United 
States  Hut.  Aeei.  Asso.)  123  N.  Y.  304,  0 
U&.A.  617,  20  Am.  St  Bep.  748,  25  V.  E. 
399;  Manhattan  L.  Ins.  Co.  t.  Francisco, 
17  Wall.  080,  21  L.  ed.  700;  Rand  T.  Provi- 
dent Sav.  Life  Assur.  Soe.  07  Tenn.  20i, 
37  &  W.  7;  Meyer  t.  Fidelity  A  C.  Co.  00 
Iowa,  878,  69  Am.  St.  Rep.  374,  OS  N.  W. 
328. 

Complaint  Is  made  because  the  eonrt  in- 
stmetol  the  jury  that  ttie  burden  was  upon 
the  defendant  to  affirmatively  establish  its 
claim  that  Mr.  Cady  died  by  suicide.  That 
is  ruled  in  respondent's  favor  by  Rohloff  v. 
Aid.  Asso.  for  Lutherans,  130  Wis.  01-70, 
tog  N.  W.  989,  992.  where  the  following 
instruction  was  approved:  "The  presump- 
tion of  law  is  against  the  commission  of 
suicide,  and  the  defendant  must  first  over- 
come this  presumpti<»i  in  law  against  sui- 
cide, and  establish  tbe  fact  of  suicide  by  a 
preponderanoe  of  evidence;  and,  in  tbe  ab- 
sence of  such  proof,  you  must  answer  the 
question  submitted  to  you  by  'No;'  .  .  . 
but  this  presumption  may  be  rebutted  by 
proof,  and  .  .  .  the  burden  fs  on  the  de- 
fendant to  rebut  that  presumption  and  satis- 
fy you  \iy  tbe  evidence  that  the  eauae  of 
death  was  suicide." 
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It  should  be  said,  in  this  connection,  the 
court  realizes  that  there  are  autliorities  else- 
where out  of  harmony  with  the  foregoing 
approved  instruction. 

The  only  ottier  point  which  needs  special 
mention  is  that  the  court  erred  in  faiLng  to 
direct  a  verdict  for  the  defendant,  and  so 
failing,  in  not  setting  the  verdict  aside  aa 
contrary  to  the  evidence  and  grantii^  a  new 
trial. 

It  is  strenuously  urged  that  the  evidenoB 
will  not  reasonably  admit  of  ai^  other  in- 
ference than  that  Mr.  Cady  intentionally 
jumped,  or  threw  himself,  into  the  sliaft  to 
take  his  life.  It  is  the  opinion  of  the  court 
that  reasonable  minds  might  reasonably 
differ  on  that  question  in  view  of  tbe  law 
as  heretofore  declared.  It  does  not  appear 
that  Mr.  Cady  had  ever  been  in  that  |iart 
of  tbe  building  where  he  went  to  his  death, 
prior  to  the  occasion  in  quesUon.  There 
is  evidence  tending  to  show  tliat  he  might 
probably  have  left  his  room  in  a  state  of 
delirium  and  eontinued  in  such  condition 
to  the  instant  of  the  fat^U  act,  not  realizing 
what  he  was  doing,  Thars  is  evidence  tend- 
ing to  prove  that,  when  he  ran  to  the  side 
of  the  shaft,  he  was  in  a  state  of  alann, 
and  was  fleeing  frtmi  anne  fancied  danger; 
and  that  a  person  in  a  delirious  state  Is 
liable  to  do  things  dangerous  to  his  own 
life,  or  the  lives  of  others,  under  a  mtsap- 
(Hreiiension  of  what  be  is  doing  and  Ite  con- 
sequences. On  tiM  whole,  then  is  room  for 
belief  tiiat,  when  Mr.  Cady  went  over  the 
railing,  lie  did  not  appradate  that  he  was 
going  into  the  shaft;  that  he  waa  not  oob- 
seious  of  Hub  nature  of  his  act,  and  did  mt 
have  in  mind  any  Idea  of  aelf-destruetion, 
which,  aa  we  have  seen,  is  essential  to  sni- 
cide  even  of  an  insane  peratm,— one  so  bereft 
of  reason  as  to  be  Incapable  of  "understend- 
ing  and  appreciating  the  moral  natun  ud 
quality  of  his  purpose." 

The  judgment  Is  affirmed. 


COIiORADO  SUPRBBfE  GOUBT. 
CANON  CITY  et  aL,  Plffs.  Sn  Err« 

V. 

FRANK  MANNINO  et  aL 
{—  Colo.       96  Pae.  637.) 

Trial  —  waiver  of  error. 

1.  Answering  to  the  merite  waives  error 
in  overruling  a  demurrer  for  want  of  capae> 
ity  of  plaintiffs  to  maintein  tbe  action. 


Note.  —  As  to  power  of  court  to  enjoin 
illegal  acts  of  police  ofRcers  other  than  ar- 
rest, see  case  note  to  Delaney  v.  Flood*  S 
L.R^(N.S.)  678. 
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imiGlpal   eorporatlon  —  ordinmnce  — 
BBDimary  enforcement. 

2.  A  municipal  corporation  cannot  deter- 
mine for  itself  that  a  club  is  violating  the 
city  ordinance  against  dispensing  intoxicat- 
ing liquors  by  furnishing  them  to  its  mem- 
bers, and  proceed  aununarUy  to  close  the 
club  on  that  ground. 

Same  —  Injunction. 

3.  A  mtmidpal  corporation  may  be  en- 
joined from  proceeding  to  enforce  its  order 
to  cloM  a  dubroom,  based  upon  an  arbi- 
trary ear  forte  determination  that  the  fur- 
nishing by  the  club  of  intoxicating  liquors 
to  its  members  violates  the  ordinance 
against  dispenaing  such  liquors  in  the  city. 

Injunction  —  municipal    ordinanfM  — 
statute. 

4.  Injunction  against  the  arbitrary  clos- 
ing of  a  elubhouse  because  of  alleged  viola- 
tim  of  an  ordinance  uainat  dia^nsing  in- 
toxicating liquors  witiiin  the  etty  is  not 
prevented  by  a  statute  providing  that  no 
injuneUon  shall  issue  to  restrain  the  en- 
forcement of  a  penal  ordinance,  since  the 
stateuts  refers  <mly  to  its  judici^  uforce- 
nenfc. 

(April  6,  1908.) 

ERROR  to  the  District  Court  for  Franont 
County  to  review  a  judgment  enjoining 
the  attempted  enforcement  of  a  municipal 
ordinance.  Affirmed. 

Statement  by  Gabbert,  J.; 

Tlie  Benevolent  ft  Protective  Order  of 
Elks  of  the  United  States  of  America  is  a 
fraternal,  social,  and  benevolent  society  hav- 
ing many  subordinate  lodges,  one  of  which 
is  located  at  Canon  Gty.  This  lodge  is  a 
voluntary  society,  not  incorporated,  and  con- 
sists of  upwards  of  326  members,  and  is 
supported  by  the  fees  and  duea  paid  in  by 
its  membership.  The  rules  of  the  order 
prescribe  the  qualifications  for  membership. 
Pursuant  to  the  constitution  and  by-laws  of 
the  order,  it  maintains  clubrooms  at  Canon 
City  for  the  social  enjoyment  of  its  mem- 
bers, where  liquors  are  dispensed  to  them, 
rach  paying  for  that  consumed  by  himself 
or  his  guests  in  a  sum  fixed  by  the  board  of 
control.  The  membership  of  the  club  is 
limited  to  members  of  the  organization  in 
Kood  standing.  None  but  members  of  the 
order  or  their  guests  are  admitted  to  the 
t-lub,  and  no  person  not  a  member  of  the 
order  who  is  a  resident  of  Canon  City  or  the 
immediate  vicinity  can  be  admitted.  Guests, 
except  members  of  the  order,  are  not  permit- 
ted to  spend  any  money  in  the  club.  The 
club  has  quite  an  elaborate  set  of  rules  for 
the  government  of  its  members  and  the  man- 
agement of  its  affairs,  and  is  part  and  under 
the  control  of  the  Canon  City  lodge  ol  the 
order.  It  is  not  incorporated,  and  its  af- 
fairs are  managed  by  a  board  of  control 
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appointed  in  accordance  with  the  rules  of 
the  order  and  the  rules  and  regulations  of 
tiie  club.  The  club  is  conducted  in  an  or- 
derly manner^  and  no  conduct  calculated  to 
disturi)  the  peace  is  permitted.  Billiard  and 
card  tables  are  maintained  for  the  use  of 
the  members  and  guests.  The  roomiR  are 
supplied  with  magazine*  and  other  reading 
matter.  Canon  City  has  ordinances  prohib- 
iting the  sale  or  giving  away  of  intoxicating 
liquors  within  its  corporate  limits  by  any 
person,  except  rc^larly  licensed  druggists, 
duly  licensed  to  acll  liquors  for  medicinal, 
mechanical,  and  elianical  purposes.  One  of 
these  ordinanced  declares  that  every  place 
within  the  limits  of  Canon  City  where  in- 
toxicating  liquors  arc  sold  or  dispensed,  ex- 
cept by  dmggiata  duly  licensed,  b  a  nuisanee. 
Penaltias  in  the  way  of  fines  are  provided 
for  the  Tiolation  of  these  ordinancea.  Oaa 
of  tlie  provisions  ol  tiie  ordinance  declaring 
places  where  liquors  are  sold  or  diapmsed 
ttuisanoee  is:  "The  city  marshal  and  all 
police  ofBcers  of  said  city  shall  abate  said 
nuisance  1^  securely  closing  such  plaos  and 
preventing  any  person  and  all  persons  from 
entering  tiie  same  except  for  the  lawful  re- 
moval of  such  llqwHT,  until  all  liquor  or  aay 
or  every  Idnd  hereinbefore  mentioned  shall 
have  beoi  removed  therefrun,  and  until  the 
owner  of  said  place  shall  have  givrai  bmd 
to  the  said  dty  in  a  form  and  with  siireUea 
to  be  approved  l^^  tiie  city  council  of  said 
city  of  Canon  City,  in  the  penal  sum  of 
|i!,SOO,  conditioned  tiiat  such  place  shall  not 
again  be  suffered  or  permitted  to  be  used 
for  any  purpose  hereinbefore  specified  as 
constituting  it  a  nuisance."  Under  this 
provision,  the  city,  through  its  mayor  and 
marshal,  gave  notice  to  the  club  to  stop  the 
sale  and  dispenaing  of  liquors  to  its  mem- 
bers within  the  rooma  occupied  by  it,  and 
that,  unless  such  sales  were  stopped  within 
a  tfane  specified,  the  provisions  of  the  or- 
dinances of  the  city  with  respect  to  the  sale 
and  dispelling  of  intoxicating  liquors  would 
be  rigidly  enforced  against  the  club.  Up 
to  the  time  of  giving  such  notice,  no  prose- 
cution under  ai^  of  the  ordinancea  in  qnea- 
tion  had  ever  been  commenced  or  prosecuted 
against  the  club  or  its  members.  Defendants 
in  error,  constituting  the  board  of  control  of 
the  club,  thereupon  commenced  an  action 
against  the  city  of  Canon  City  and  its  mayor 
and  marahal  to  reatrain  them,  except  liy 
some  r^alar  form  of  judicial  proceeding  in 
a  oonrt  of  competent  jurisdiction,  from  clos- 
ing the  clubrooms  or  preventing  any  member 
or  members  from  entering  thorn,  or  inter- 
fering with  the  full  and  entire  enjoyment  of 
such  rooms  by  the  members.  The  cmnplaint 
filed  stated  substantially  the  facts  above  set 
forth.-  To  this  complaint  a  demurrer  was 
filed  by  the  defendanta«  which  challenged 
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the  complaint  upon  the  grounds,  among 
others,  that  the  plaintiffs  bad  no  capacity 
to  sue,  and  that  Uie  ocanplaint  d!d  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, or  as  a  basis  for  relief  at  any  kind. 
This  doaurrer  was  ovarmled.  The  defend- 
ants thereupon  answered,  and  a  trial  was 
had  before  the  court.  The  facts  established 
under  the  iuues  made  hy  the  pleadings  were 
substantially  as  above  recited.  Judgment 
was  rendered  for  the  plaintiffs,  enjoining 
the  defendants,  except  by  scane  r^^Uur  fOrm 
of  judicial  proceeding  in  a  court  tji  oom- 
petent  jurisdiction,  from  dosing  the  club* 
moms  or  preventing  ai^  membtf  or  num- 
bers of  the  club  or  tiieir  guests  from  enter- 
ing such  rooms,  and  to  refrain  and  desist 
from  intwlsring  with  the  full  and  entire 
enjoyment  of  such  rooms  the  monhers  of 
the  club  or  thair  guests.  The  defendants 
bring  the  ease  hen  for  rerlew  on  error. 

Messrs.  Taylor  ft  Bayre,  for  plaintiffs  in 
error t 

The  eosnpliUBt  shows  an  attempt  to  in- 
voke  the  aid  of  a  court  of  equity  to  prevent 
the  enforoemsnt  of  a  penal  ordinance. 

OiTtl  Code,  I  148;  Denver  v.  Beede,  26 
Cola  172,  54  Fae.  024;  Olympic  Athletic 
Club  T.  Speer.  29  Colo.  158,  67  Pac.  161; 
Delaney  t.  Flood,  18S  N.  Y.  823.  2  L.R.A. 
(N.B.)  678.  Ill  Am.  St.  Rep.  7S9,  76  N.  E. 
209;  Chicago  Chicago  City  B.  Co.  222 
BL  660,  78  N.  E.  890. 

Mr.  H.  Ii.  Bltt»  also  for  plaintiffs  in 
«rror. 

Messrs.  Obarles  XL  Waldo,  Clyde  C. 
Dawson,  A.  It.  Jeffrey,  and  B.  H.  Stlne- 
meyer,  for  defendants  In  error  i 

The  two  objections,  lack  of  jurisdiction, 
and  insnfficienty  of  statemrat  oi  cause  of 
action,  are  the  only  objections  which  are 
not  mived  by  tiie  filing  of  answer. 

Thalheimer  t.  Grow.  13  Colo.  307,  22  Pac. 
779;  Gutheil  Park  Invest.  Co.  v.  Montclair, 
82  Colo.  420,  76  Pac.  lOSO;  Sams  Automatic 
Car  Coupler  Co.  v.  League.  25  Colo.  129,  54 
Pac.  642;  Baden  Baden  Gold  Min.  Co.  v. 
Jose,  20  Colo.  App.  260,  78  Pac.  318. 

A  city  cannot,  by  an  ordinance,  make  that 
a  nuisance  which  is  not  a  nuisance  either 
at  common  law  or  by  statute;  nor  can  it, 
under  such  an  ordinance,  authorize  the  sum- 
noaiy  abatement  of  anything  as  a  nuisance 
which,  in  fact,  is  not  a  nuisance. 

Wood,  Nuisances,  3d  ed.  $  744,  pp.  976, 
977;  Joyce,  Nuisances,  S  332;  1  Dill.  Mun. 
Corp.  4th  ed.  H  374-376,  379;  Poyer  v. 
DesPlaines,  18  111.  App.  226;  DesPIaines  v. 
Poyer,  123  111.  350,  5  Am.  St  Rep.  624,  14 
N.  E.  677;  Denver  v.  Mullen,  7  Colo.  346, 
3  Pac.  693;  Yates  t.  Milwaukee,  10  Wall. 
497,  19  L.  ed.  084. 

The  power  to  abate  a  nuisance  does  not 
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include  the  power  to  do  so  by  force,  witliont 
some  form  of  judicial  proeeedinga  In  some 
competent  court. 

Wood,  Nuisances.  3d  ed.  8|  32,  83,  732, 
734,  740;  Ely  v.  Niagara  County,  36  N.  Y. 
297;  Welch  v.  Stowell,  2  Dougl.  (Mich.) 
332;  Brown  T.  Perkins,  12  Gray,  89;  Denver 
T.  Mullen,  supra;  8  BL  Com.  p.  6;  Western 
&  A.  R.  Co.  T.  Atknta,  118  Ga.  587,  54 
LJLA.  204,  38  8.  E.  006;  Mnnn  v.  Corbin. 
8  Colo.  App.  113,  44  Pae.  783;  Gray  v. 
Ayres,  7  Dana,  376,  32  Am.  Dec  107. 

Messrs.  Bonynge  ft  lUtter,  T.  A.  Me- 
Hars,  Albert  A.  Reed,  Frank  O.  West, 
George  H.  Van  Horn,  and  George  A. 
Carlson,  amid  ouria: 

The  district  court  was  without  jurisdic- 
tion to  entertain  the  suit  in  equity  and 
grant  the  writ  of  injuneUon  whidi  It  did. 

Denver  v.  Beede,  26  Colo.  172.  64 
624;  01ymi»o  Athletic  Club  T.  Speer,  20 
Colo.  158,  07  Pac  161;  Adams  T.  Cronin. 
29  Colo.  488.  6S  LJLA.  61,  68  Pac  600; 
Act  1003. 

OabberC,  J.,  delivered  tiia  opinion  of  the 
court: 

The  first  error  assigned  o^  behalf  of  de- 
fendants is  that  the  court  erred  In  over- 
ruling  their  demurrer  to  the  oomplaint, 
which  challenged  the  eapaelly  of  plaintiffs 
to  bring  the  action.  Presumably,  if  there 
was  any  merit  in  this  contention,  it  ap- 
peared upon  the  face  of  the  complaint.  By 
answering  to  the  merits,  the  defendant 
waived  that  question.  It  has  been  repeated- 
ly decided  ttiat,  where  a  demurrant  wishes 
to  take  advantage  of  any  supposed  error 
in  overruling  a  doaurrer  to  a  ccnnplaint 
upon  grounds  which,  under  our  Civil  Code, 
constitute  grounds  for  demurrer,  which  ap- 
pear upon  the  face  of  the  cranplaint.  he 
must,  except  for  want  of  facts  or  jurisdic- 
tion, let  final  judgment  he  entered,  for,  by 
afterwards  answering  to  the  merits,  he  can- 
not, except  for  the  two  defects  mentioned, 
raise  such  questions  in  connection  with  his 
answer.  Suns  Automatic  Car  Coupler  Co. 
v.  Le^e,  25  Colo.  120,  54  Pac  642;  Dia- 
mond Rubber  Co.  v.  Harryman,  41  Colo. 
415,  16  L.R.A.(N.S.)  775,  02  Pae.  922. 

It  is  next  urged  that  the  complaint  shows 
that  the  plaintiffs  have  attempted  to  invoke 
the  aid  of  a  court  of  equity  to  prevent  tlie 
enforcement  of  a  penal  ordinance,  and  that 
for  this  reason,  and  also  because  the  testi- 
mony establishes  this  fact,  the  judgment  is 
erroneous.  The  judicial  enforcement  of  a 
penal  ordinance  cannot  be  inhibited  by  a 
court  of  equity.  Denver  v.  Beede,  26  Colo, 
172,  54  Pac.  624 ;  Adams  v.  Cronin,  29  Colo. 
488,  63  L.R.A.  61,  09  Pac.  590;  Olrmpic 
Athletic  Club  v.  Speer.  20  Colo.  168,  67  Pac. 
161.   There  may  be  exceptions  to  Uiia  rule. 
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as  sngg^ed  In  the  above  cues,  but  this 
ease  does  not  fall  within  tbe  eKception,  so 
far  as  the  judicial  enforcement  of  tbe  or- 
dinance in  question  is  involved.  Neither  iti 
that  question  tbe  vital  one  in  this  case. 
The  i^aintiffs  did  not  sedc  a  judgment  in- 
hibiting tbe  defendants  from  judicially 
enforcing  such  ordinance,  nor  did  tbe  judg- 
ment rendered  inhibit  tbe  defendants  from 
eo  doing.  On  the  contrary,  tbe  questions 
presented  by  the  complaint  and  on  tbe  facts 
established  at  the  trial  are:  (1)  May  the 
city  authorities  summarily  close  the  club- 
rocns  and  exclude  the  members  of  tbe  club 
titerefrom;  and  (2)  if  not,  may  th^  be 
oijoined  fitun  so  doing? 

Tb«  defendants  claim  that  they  have  tbe 
right,  by  Tirtue  of  the  ordinances  of  the 
atjt  to  dose  tbe  clubroonu  and  eocclude  its 
members  therefrom,  and  do  not  deny  tbe 
avennernts  of  the  complaint,  to  the  effect 
that  it  was  their  intention  and  purpose  to 
take  these  steps.  In  support  of  their  au- 
thority and  right  to  do  so,  it  is  claimed 
that  tbe  elubrooms  managed  by  the  plain- 
tiffs are  maintained  in  violation  of  the  or- 
dinances of  the  city  inhibiting  any  place 
to  be  kept  within  its  limits  ifberein  Intox- 
icating liquors  are  sold  or  dispensed  to  mem- 
bers of  tbe  club  occupying  such  place.  That 
question  is  not  tbe  material  or  crucial  one 
involved,  and  we  shall  express  no  opinion 
upon  it.  We  are  not  concerned  with  the 
guilt  or  innocence  of  plaintiffs;  neither  can 
that  question,  under  our  rulings  in  tbe 
Beede  and  other  cases,  be  determined  In 
this  proceeding.  The  first  important  ques- 
tion to  determine,  in  order  to  solve  what 
we  have  indicated  are  tbe  only  ones  in  the 
case.  Is  whether  the  defendants  may  deter- 
mine for  themselves  that  tbe  club  is  violat- 
ing tbe  ordinances  of  the  city,  and  proceed 
summarily  to  enforce  its  ew  parte  orders 
against  it.  This  question  must  be  answered 
in  tbe  n^ative.  Tbe  fact  that  members  of 
the  organization  represented  by  plaintiffs 
meet  in  their  elubrooms  is  not  a  violation 
of  the  ordinances.  Neither  is  the  mere 
storage  of  liquors  in  such  rooms  contrary 
to  any  provision  of  such  ordinances.  The 
violations  of  such  ordinances,  if  any  there  be, 
consist  in  dispensing  such  liquors  to  the 
members  of  the  club.  Whether  or  not  that 
is  a  violation  cannot  be  determined  by  the 
city  officials,  but  only  by  a  court  of  com- 
petent jurisdiction,  wherein  plaintiffs  are 
afforded  an  opportunity  to  be  heard,  so 
that  tbe  question  of  whether  they  are  vio- 
lating the  ordinances  of  the  city  can  be 
judicially  determined.  By  the  terms  of  the 
ordinances  which  the  defendants  say  they 
proposed  to  enforce,  no  such  opportunity  is 
afforded  the  plaintiffs.  Defendants  propose 
em  parte  to  determine  that  the  ordinances  of 
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the  city  have  been  violated,  and,  pursuant 
to  that  conclusion,  contend  they  faave  the 
right  to  close  tbe  elubrooms  and  exclude 
the  members  therefrom.  Such  a  proceeding 
as  that  cannot  be  upheld.  Persons,  even 
though  they  be  officials  of  a  municipality, 
may  not  take  tbe  law  into  their  own  bands, 
however  justifiable  they  may  think  such  a 
course  may  be  to  prevent  infringement  of 
tbe  law.  Such  a  course  must  inevitably  re- 
sult in  bringing  about  conditions  destructive 
to  the  peace  of  a  civilized  community.  If  it 
can  be  done  in  one  case,  it  may  in  another; 
and  tiius  there  would  be  no  limit  to  the 
unlawful  means  which  might  he  resorted  to 
for  the  purpose  of  punishing  alleged  in- 
fringements of  the  law,  although  those  en- 
gaged in  doing  so  would  also  be  violating  it. 
A  man's  property  cannot  be  seized,  nor  can 
he  be  punisbed,  except  for  a  violation  of 
the  law,  and  whether  he  has  been  guilty 
of  sneh  violation  as  justified  the  seizure  of 
his  proper^,  or  the  infliction  of  punishment, 
can  only  be  determined  by  a  court  of  compe- 
tent jurisdiction,  where  he  is  afforded  an 
opportunity  to  be  heard  before  judgment  is 
pronounced  against  him.  Darst  v.  People, 
SI  111.  286,  2  Am.  Rep.  301 ;  Earp  v.  Lee,  71 
IIL  193;  Baldwin  v.  Smith,  82  111.  162.  Tbe 
law  provides  a  method  whereby  the  unlawful 
selling  of  liquor  may  he  judicially  deter- 
mined and  judicially  punished.  In  the  pres- 
ent case  the  ordinanoes  of  Canon  City  make 
such  provision. 

Having  concluded  that  the  ordinances  can- 
not be  enforced  in  the  manner  threatened 
by  defendants,  the  next  question  is  whether 
they  may  be  enjoined  from  carrying  their 
threat  into  execution.  This  question  must 
be  answered  in  the  affirmative.  The  reason 
upon  which  the  Beede  and  other  eases  de- 
cided by  this  court,  wherein  it  is  held  that 
the  judicial  enforcement  of  a  penal  ordi- 
nance could  not  he  enjoined,  rests,  is  that 
equity  can  only  be  invoked  when  there  is  no 
plain,  adequate,  and  complete  remedy  in 
the  law  courts  of  which  the  party  invoking 
its  aid  can  avail  himself.  That  eondition 
is  not  present  in  tbe  ease  at  bar.  On  tbe 
contrary,  it  Is  entirely  absent,  for  the  ob- 
vious reason  that  no  opportunity  is  afforded 
by  tbe  provisions  of  the  ordinance  under 
consideration  whereby  the  plaintiffs  may  be 
heard  on  the  question  of  wliether  or  not  the 
dispensation  of  liquors  in  their  elubrooms 
in  the  manner  set  out  in  their  cconplaint, 
and  as  established  by  the  facts,  is  a  viola- 
tion of  the  ordinances  of  the  city  inhibiting 
the  sale  of  liquors  within  its  limits.  They 
must  either  submit  to  the  ew  parte  deter- 
mination of  the  city  officials  that  they  are 
violating  the  ordinances  of  the  city,  and  per- 
mit their  elubrooms  to  be  dosed,  and  the 
members  excluded  tiierefrom,  an4.then  bruig 
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an  action  to  be  reinstated  tn  the  possession 
of  their  rotMiii,  or  they  must  resort  to  force 
when  the  city  authorities  undertake  to 
enforce  the  provisions  of  the  ordinances 
against  them.  Certainly  the  first  course 
does  not  afford  an  adequate  remedy  at  law, 
because  that  expression  does  not  mean  that 
such  a  remedy  is  afforded  by  quietly  sub- 
mitting to  an  alleged  wrong,  and  then 
bringing  an  action  '  against  the  alleged 
wrongdoer  to  redress  it.  Neither  is  the 
second  expedient  one  to  which  the  law  will 
compel  a  party  to  resort  by  refusing  him 
protection  in  the  first  instance,  because 
that  course  invites  violence  and  a  breach  of 
the  peace.  Perhaps  he  might  justify  such 
action  if  called  to  account  therefor,  but  that 
is  not  an  adequate  remedy  at  taw  to  afford 
protection  against  the  illegal  invasion  of 
his  rights.  The  general  rule  is  that  if,  in 
order  to  protect  the  rights  of  a  party,  an 
action  at  law  does  not  afford  a  plain,  speedy, 
and  adequate  remedy  whereby  the  whcAe 
mischief  of  which  he  complains  may  be 
reached,  and  his  rights,  both  present  and 
future,  be  secured  in  a  perfect  manner  by 
the  judgment  of  a  court  at  law,  he  may 
invoke  the  interposition  of  equity  for  his 
protection.  I  Story,  Eq.  Jur.  §  33.  Apply- 
ing this  rule,  it  is  clear  that  this  case  does 
not  fall  within  the  rule  laid  down  in  the 
Beede  and  other  cases  cited  by  counsel 
representing  the  city  authorities.  The 
amendment  of  {  143  of  Mills's  Anno.  Code, 
which  provides  that  no  writ  of  injunction 
shall  issue  to  restrain  the  enforcement  of  a 
penal  ordinance,  does  not  apply,  because 
that  can  only  be  construed  to  mean  that  no 
writ  of  injunction  shall  issue  to  restrain 
the  judicial  enforcement  of  such  ordinance. 
There  are  doubtless  instances  where  city 
authorities  would  be  justified  in  employing 
summary  methods,  because  of  the  emergency 
of  the  situation,  to  prevent  infringement  of 
the  law,  or  to  prevent  parties  from  tkking 
steps  which  would  inevitably  lead  to  a  vio- 
lation of  the  law,  or  to  protect  the  health 
of  the  public,  or  where,  for  the  protection 
of  the  public,  police  surveillance  must  be 
exercised  and  prompt  action  taken;  but  no 
such  emergencies  are  presented  in  the  pres- 
ent case.  Whether  or  not  the  plaintiffs 
and  those  whom  they  represent  are  violat- 
ing the  ordinances  of  the  city  can  be  deter- 
mined judicially,  and,  if  they  are  so  found 
guilty,  the  judgments  to  that  effect  can  be 
enforced  by  judicial  process,  without  jeop- 
ardizing the  safety  of  the  public  in  the 
slightest  d^ee;  and  any  attempt  on  the 
part  of  the  city  authorities  to  do  otherwise 
cannot  be  permitted.  In  reaching  this  con- 
clusion, we  must  not  be  understood  as  in- 
dicating that  a  judgment  of  a  court,  to  the 
effect  that  the  clubroomB  eould  be  closed 
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and  the  members  excluded,  would  be  upheld, 
or  that  the  dispensing  of  liquors  in  these 
clubrooms  to  members  of  the  organization 
represented  by  plaintiffs  in  the  circum- 
stances established  in  this  case  is  not  a 
violation  of  the  ordinances  of  the  city  inhib- 
iting the  sale  of  liquors  within  its  limits. 
It  will  be  time  enough  to  determine  either, 
or  both,  of  these  questions,  when  presented 
by  an  appropriate  proceeding.  What  we  do 
determine  is  that,  in  the  circumstances  of 
this  case,  the  city  authorities  cannot  en- 
force the  provisions  of  the  ordinances  in- 
volved extrajudicially,  and  that  they  may  Im 
enjoined  from  attempting  to  do  so. 

The  judgment  of  the  Diatriet  Oonrt  im 
affirmed. 

Campbell  and  Helm,  JJ.,  eonetur. 


IIiIiINOIS  SVPBEBIB!  OOUBT. 
PEOPLE  OF  THE  STATE  OF  HXINOIS 

V. 

AUBXLIUS  0.  TURPIK  et  al.,  Plffs.  in 

Err. 

(233  lU.  4fi2.  84  N.  E.  678.) 

Brldenoe  —  opinion  —  value  of  bonds. 

1.  A  dealer  in  bonds  cannot  be  allowea 
to  give  his  opinion  as  to  the  value  of  par- 
ticular bonds  which  he  has  never  dealt  In, 
or  seen,  except  those  before  the  court. 
Confidence  game  —  matnal  traders. 

2.  One  who  trades  to  another  properties 
at  fictitious  and  greatly  exagi^rated  value, 
as  to  which  there  is  no  evidence  that  he 
had  title,  is  not  within  the  protection  of  a 
statute  against  obtaining  proper^  by  mean* 
of  the  confidence  game,  so  aa  to  render  one 
guilty  who  trades  to  him.  In  return  for  hie 
property,  worthless  Beenrities. 

(April  23,  1908.) 

Case  Note.  —  lUegal  intent  of  prosecutor 
OB  affecting  guilt  of  obtaining  proper- 
ty  by  /alM  pretenaa  or  ooMjUettoo 

According  to  the  weight  of  authority,  it 
is  no  defense  to  a  eriminal  prosecution  for 
obtaining  property  by  false  pretenses  or 
confidence  game,  that  the  prosecuting  wit- 
ness himself,  in  the  very  transaction  of 
which  he  complains,  was  guilty  of  an  intent 
to  defraud  the  defendant  or  another,  or  to 
violate  some  law.  The  cases  so  holding, 
though  admitting  that  it  is  ordinarily  a 
defense  to  a  civil  action  by  the  prosecutor, 
contend  that  the  rule  has  no  application  to 
criminal  actions  in  which  the  state  is  plain- 
tiff, and  conducted,  not  for  the  benefit  of 
the  prosecutor,  but  for  the  protection  of  the 
public,  and  over  which  the  prosecutor  has 
no  control,  and  that  therefore  the  doctrine 
of  estoppel  is  not  applical^c^  aa  the  state 
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ERROR  to  th»  CMminal  Court  for  Cook 
County  to  review  a  judgment  convicting 
defendant  Turpin  of  obtaining  money  by 
awans  of  a  confidence  game.  Reversed. 
Tbfl  facts  are  stated  in  the  opinion. 
Messrs.  Cutwell  Jb  Both  for  plaintiffs 
in  error. 

Mr.  F.  If.  Barnett,  with  Messrs.  Wil- 
liam H.  Stead,  Attorney  General,  and 
John  J.  Healf,  for  defendant  in  error: 

The  crime  was  charged  with  suOicient 
deUit 

Cochran  T.  People,  17S  111.  28,  61  K.  E. 

m. 

Tickers,  3^  delivered  the  opinion  of  the 
court: 

Aurelins  C.  Turpin,  the.plaintiff  in  error, 
and  James  Low,  were  indicted  in  the  crim- 
fnal  court  of  Cook  eoonty  on  the  charge  of 

is  not  porfteefw  eriminis;  that  the  public 
good  is  better  served  by  punishing  both  the 
guilty  parties  than      letting  either  escape. 

The  doctrine  was  applied  in  People  v. 
Martin,  102  Cal.  5S8,  36  Pac.  962,  where 
the  defendant,  by  falsely  pretending  that  a 
judgment  had  been  rendered  against  the 
prosecuting  witness,  and  that  her  property 
would  be  seized  to  pay  it,  induced  her  to 
turn  over  her  property  to  defendant  to  pre- 
vent her  creditors  from  realizing  on  the, 
supposed  judgment.  In  addition  to  tiie  rea- 
sons given  wove,  the  court  said  that  the 
defense  of  particepa  crmUnia  vras  not  good 
for  the  reason  that,  since  there  was  no  ac- 
tual judgment,  the  prosecutrix  yraa  guilty 
only  of  a  wrongful  intent,  which  does  not 
ot  itself  constitute  a  crime. 

The  doctrine  was  also  applied  in  Re  Cum- 
mins, 16  Colo.  461,  13  L.RJ^.  762,  26  Am. 
St.  Rep.  291,  27  Pae.  887,  where  the  money 
which  was  obtained  by  the  defendant  from 
the  prosecuting  witnesses  false  pretenses 
was  to  be  used  in  the  furtherance  of  the 
illegal  purpose  to  obtain  by  fraud  valuable 
eoal  lands  from  the  United  States. 

In  Maxwell  v.  People,  168  III.  248,  41  N. 
E.  906,  the  prosecuting  witness  was  cheated 
in  a  confidence  game  while  he  was,  as  he 
supposed,  agisting  tlw  defendant  in  dieat- 
ing  another  person.  A  conviction  was  sus- 
tained. The  point  as  to  the  effect  of  the 
prosecntor's  intent  to  aid  in  a  fraud  was, 
however,  not  specifically  raised. 

The  doctrine  has  also  been  applied  where 
the  prosecuting  witnesses  were  defrauded 
of  their  money  in  a  confidence  game  in 
which  they  were  induced  to  think  that  they 
were  entering  into  a  scheme  to  tap  tele- 
graph wires  running  to  a  pool  room.  Gil- 
more  T.  People,  87  III.  App.  128. 

Where  the  prosecuting  witness,  1^  false 

Eretenses  of  defendant,  was  induced  to  loan 
im  money  to  enable  him  to  violate  the  law 
by  wafiering  with  a  third  person.  Casily 
T.  State,  32  Ind.  62. 

Where  the  defendant,  by  falsely  pretend- 
ing that  he  was  officer  poisessed  ot  a 
17  KKA. 


obtaining  from  William  G.  Schroeder  six 
deeds  of  various  values  to  said  Schroeder, 
who  was  then  and  there  the  owner  of  said 
deeds,  the  same  being  the  personal  goods  and 
property  of  said  Schroeder,  by  means  and 
use  of  the  confidence  game.  A  motion  to 
quash  the  indictment  was  overruled  by  the 
court.  Upon  a  trial  the  defendants  were 
found  guilty  by  a  jury.  A  motion  for  a  new 
trial  was  granted  as  to  Low  and  overrulet^l 
as  to  Turpin.  After  overruling  Turpin's 
motion  in  arrest  of  judgment,  the  court 
sentenced  him  to  the  penitentiary  for  an  in- 
determinate term.  Turpin  filed  his  bill  of 
exceptions  and  sued  out  this  writ  of  error. 

The  principal  errors  relied  on  for  a  re- 
versal are  that  the  indictment  was  insuf- 
ficient and  should  have  been  quashed;  the 
giving  of  erroneous  instructions  on  behalf 
of  the  people,  and  refusing  to  give  proper 

warrant  and  with  power  to  arrest  prose- 
cutor for  a  pretended  forgery,  induced  pros- 
ecutor to  sign  a  note  to  prevent  his  arrest, 
and  settle  and  compromise  the  supposed 
crime.  Perkins  v.  State,  67  Ind.  270,  33 
Am.  Rep.  89. 

Where  the  defendant  and  prosecuting  wit- 
ness traded  goods,  and  each  made  false  rep- 
resentations to  the- other  concerning  their 
value,  etc  Com.  v.  Morrill,  8  Cusb.  671. 

Where  the  prosecutor,  who  was  induced 
by  certain  false  pretenses  to  part  with  his 
money  for  shares  in  a  corporation  to  be 
organized,  made  an  illml  agreement  with 
the  defendant  whereby  uie  defendant  was  to 
vote  to  employ  him  as  agent  in  the  corpo- 
ration when  formed.  Com.  t.  O'Brien,  172 
Mass.  248,  62  N.  E.  77. 

Where  the  prosecutor,  who  was  induced 
to  indorse  a  note  by  false  pretenses,  knew 
that  the  indorsement  would  be  dishonestly 
used.  People  t.  Henasler,  48  Hleh.  49,  11 
N.  W.  804. 

Where  the  prosecuting  witness  was  in- 
duced by  a  confidence  game  involving  a 
sham  bet  to  band  over  money  to  one  of  the 
betters,  in  order,  as  be  thought,  to  enable 
his  supposed  confederate  to  defraud  the  oth- 
er better.  People  v.  Shaw,  67  Mich.  403,  58 
Am.  Rep.  372,  24  N.  W.  121. 

In  People  T.  Watson,  7S  Mich.  682,  42  N. 
W.  1006,  the  doctrine  was  applied  to  a  pros- 
ecution for  conspiracy  to  obtain  money  by 
false  pretenses  fa^  means  of  a  confidence 
game,  the  complaining  witness  having  tried 
to  obtain  money  which  he  thought  he  had 
won  in  a  supposed  lottery. 

Again,  the  doctrine  has  been  applied  where 
the  prosecutrix,  by  the  false  pretense  of  de- 
fendant, an  attorney,  that  he  had  started  a 
suit  on  a  claim  known  by  her  to  be  ficti- 
tious, was  induced  to  pay  him  money.  Cun- 
ningham V.  State,  61  N.  J.  L.  07,  38  Atl. 
847. 

Where  the  prosecutor,  by  the  false  pre- 
tense of  defendant  that  he  had  a  warrant 
for  the  arrest  of  prosecutor's  daughter  for 
a  eriminal  offense,  was  induced  to  pay  mon- 
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inBtnietlons  requested  hj  plaintiff  in  error; 
the  admission  of  incranpetent  evidence  on 
bebalf  of  tin  people;  and  that  tha  verdict 
should  hav«  been  set  aside  because  it  is  not 
supported  by  sufficient  evidence.  In  the 
view  that- we  take  of  this  case,  it  will  not  be 
necessary  to  consider  any  of  the  alleged 
errors  except  the  one  last-above  stated. 

The  evidence  shows  that  plaintiff  in  error 
was  known  as  «  "trader."  His  bnstnesa 
secsns  to  have  been  to  exchange  real  estate, 
stodu,  and  bonds  for  other  property.  He 
made  his  headquarters,  for  business  pur- 
poses, at  the  Chicago  hotel,  where  a  number 
of  other  persons  engaged  in  the  same  line  of 
tmsinesB  were  putting  up.  These  so-called 
"traders'*  made  deals  with  each  other  very 
freely,  and  apparently  without  regard  to  the 
location,  value,  or  title  of  the  property  in- 
volved. In  most  instances  the  manifest  pur- 
pose was  to  a^iuire  property  with  a  view  of 
trading  it  in  turn  to  someone  else,  so  that 
exchanges  were  made  based  upon  the  sup- 
posed "trading  value"  of  property  instead 
of  the  real  cash  value.  The  trading  value 
was  rather  a  vague  and  variable  standard. 
It  meant  such  value  as  ingenioiu  and  ener* 
getic  puffing  would  lead  the  buyer  to  be- 
lieve he  could  realise  frtHU  tiw  stuff  in  his 
next  deal.  Bchroeder,  the  prosecuting  wit- 
ness, resided  at  South  Bend,  Indiana,  and 
was  seventy-nine  years  of  age.    He  was 


engaged  In  trading  In-  real  estate,  stoclcs, 
and  bonds  at  South  Bend.  For  thlrty-flvo 
years  of  his  life  he  had  been  engaged  in 
teaching  in  various  institutions  of  learning 
ia  the  state  of  Indiana.  •  He  came  to  Chica- 
go In  December,  1905,  looking  for  "trades." 
He  went  to  the  Chicago  hotel  and  there  met 
Low.  He  and  Low  talked  over  their  va- 
rious properties,  and  both  of  them  became 
satisfied  that  they  could  do  some  trading. 
Sehroeder  did  not  have  his  title  papers  vrith 
him,  and  Low  told  him  to  go  back  home  ami 
get  his  papers,  and  upon  hia  return  he 
would  trade  wiUi  him.  Among  other  things 
that  Sehroeder  told  Low  he  had  at  home,  he 
mentioned  some  Colorado  mining  sto^kii, 
which  he,  however,  said  were  worthless. 
Low  said :  ''There  is  no  such  thing  as  worth- 
less mining  stocks;  bring  them  along  when 
you  return  and  I  will  trade  for  them." 
Low  was  eight  years  older  than  Sehroeder. 
In  accordance  with  Low's  suggestion,  Sehroe- 
der brought  the  mining  stocks  with  him  on 
his  return  to  Chicago,  a  month  later.  On 
January  10,  1906,  Sehroeder  reappeared  at 
the  Chicago  hotel,  inquiring  for  an  elderly 
gentlonan,  known  as  a  "trader,"  by  the 
name  of  Low.  He  found  him,  and  n^otia- 
tions  were  soon  well  under  way.  Sehroeder 
had  in  his  valise  deeds  purporting  to  convey 
-to  him  title  to  large  quantities  of  real  es- 
tate in  Indiana,  Michigan,  Missouri,  and 


ey  to  defendant,  to  compromise  the  offense. 
Com,  V.  Henry,  22  Pa.  263. 

Where  the  prosecutor  lost  money  in  a 
fake  bet  in  which  he  thought  he  was  aid- 
ing two  of  the  defendants  in  defrauding  the 
Ourd.  Beg.  v.  Hudson,  8  Cox,  0.  C.  306. 

In  Rex  V.  Stratton,  1  Campb.  649,  note, 
though  it  was  not  necessary  to  pass  square- 
ly on  the  proposition,  the  court  held  that 
to  collect  subscriptions  for  an  illegal  cor- 
poration cornea  so  near  to  obtaining  money 
upon  false  pretenses  that,  if  a  man  is  in- 
dicted for  so  doing,  he  cannot  be  consid- 
ered as  prosecuted  by  the  ofBcera  of  such 
illegal  corporation  without  any  reasonable 
or  probable  cause. 

There  is,  however,  a  line  of  cases,  notably 
those  from  New  York,  which  hold  that  the 
illegal  intent  of  the  prosecutor  is  a  defense. 
This  holding  is,  in  part,  based  upon  the 
language  of  the  preamble  of  the  English 
statute  of  30  Geo.  II.,  chap.  24,  of  which 
tlie  New  York  statute  is  substantially  a 
transcript,  which  recites  that  ill-disposed 
persons  had,  by  various  subtle  stratagems, 
etc.,  fraudulently  obtained  divers  sums  of 
money,  etc.,  to  the  great  injury  of  indus- 
trious families,  and  to  the  manifest  preju- 
dice of  trade  and  credit,  etc.  From  this 
they  conclude  that  the  design  of  the  law  is 
to  protect  those  who,  for  some  honest  pur- 
jKtse,  are  induced,  upon  false  and  fraudulent 
representations,  to  give  credit  or  part  with 
their  property  to  another,  and  not  to  pro- 
tect those  who,  for  unworthy  or  illcsal  pnr- 
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poses,  part  with  their  goods.  The  following 
cases  hold  that  the  illegal  purpose  of  the 
prosecutor  is  a  defense  for  the  reasons  above 
stated. 

People  V.  Stetson,  4  Barb.  ISl,  where  the 
prosecutor  was  induced  by  defendant  to  ^ve 
him  his  watch  on  the  false  pretense  Uuit  a 
warrant  was  issued  against  pmeentor  for 
rape,  which  defendant  would  settle  in  con- 
sideration of  the  watch. 

McCord  V.  People,  46  N.  Y.  470,  where 
the  prosecutor  parted  with  his  property  on 
the  false  representation  that  defendant  was 
an  officer  and  held  a  warrant  for  the  arrest 
of  prosecutor  on  a  criminal  chaige,  for  tha 
purpose  of  inducing  the  supposed  officer  to 
take  some  illegal  action  inconsistent  with 
his  duty  as  an  officer. 

People  V.  Livingstone,  47  App.  Div,  283, 
62  N.  Y.  Supp.  9,  where  the  prosecutor  part- 
ed with  his  goods  to  a  "green-goods"  man, 
expecting  to  get  counterfeit  mon^,  bat  real- 
ly getting  brown  paper. 

People  T.  Tompkins,  180  N.  Y.  413,  12 
LJLA.(N.S.)  1081,  79  N.  E.  826,  where  the 
defendant,  by  falsely  representing  that  he 
had  advance  information  as  to  result  of 
certain  horse  races,  induced  the  prosecutor 
to  bet  in  a  pool  room,  where  he  lost  950.000. 

In  People  v.  Klock,  65  Misc.  46,  106  N. 
Y.  Supp.  267,  it  was  held  that  the  fact  that 
the  prosecutor  parted  with  his  money  owing 
to  a  false  representation  by  defendant,  a 
game  protector,  that  he  had  a  right  to  ro> 
oeive  the  money  for  logs  cut  hy  trespasaeia 
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Color&do,  the  trading  value  of  whicb  was^i 
aeoording  to  hU  claim,  many  Uiouaand  dol- 
lara.  One  particular  80  acres  of  iron-ore 
land  in  Miuouri  Schroeder  thought  might 
be  worth  a  million  dcdlars.  The  vallae  also 
contained  the  Colorado  mining  stocks.  Low 
had  a  valiBe  also,  and  in  it  he  had  the  evi- 
dence of  title  to  properties  of  fabulous  value, 
largely  made  up  of  stocks  and  bonds.  If  it 
became  necessaiy,  however,  to  even  up  in- 
equalities in  value,  to  put  in  a  quantity  of 
land.  Low  was  always  prepared  to  put  it  in. 
These  trades  were  made  without  any  exam- 
ination of  the  properties  involved,  and  with 
no  information  other  than  that  furnished  by 
the  owner,  and  all  he  knew,  in  most  cases, 
was  what  the  man  said  who  traded  them  to 
him.  During  the  two  days  that  Schroeder 
remained  at  the  Chicago  hotel,  the  contents 
of  his  valise  underwent  a  complete  change. 
He  made  numerous  trades  with  Low  and 
Turpin.  These  several  transactions  so  inter- 
mingled and  overlapped  each  other  that  it 
is  difficult  to  get  a  clear  understanding  of 
the  details  of  each  particular  trade.  Coun- 
sel for  both  parties  admit  the  confusion  and 
attempt  to  explain,  but  their  explanations 
are  not  clear.  The  merits  of  this  contro- 
versy do  not  depend  upon  an  accurate  under- 
standing of  the  details  of  all  or  any  one  of 
the  tradee.  Enough  appears  to  show  that 
in  his  first  trade  Schroeder  traded  Low  80 


i  mores  of  land  in  Kit  Carson  oonnfy,  Colo- 
rado, for  a  section  of  ^nd  in  Presidio 
county,  Texas,  and  for  80  acres  of  land  in 
Roscommon  county,  Michigan,  Low  traded 
Schroeder  two  sections  of  luid  in  Yoakum 
counfy,  Texas.  Schroeder  put  his  Colorado 
mining  stock  into  this  trade.  The  second 
trade  was  between  Schroeder  and  plaintiff 
in  error,  Turpin.  Schroeder  traded  Turpin 
50  acres  kno^vn  as  the  "South  Bend  proper- 
ty," subject  to  a  mortgage  of  81,000.  There 
was  also  a  second  mortgage  for  $500  on  this 
50  acres  which  Schroeder  did  not  mention. 
Schroeder  also  traded  him  8  lots  in  Valverde, 
Colorado,  and  220  acres  in  Howe  county, 
Missouri,  and  Turpin  traded  Schroeder  a 
half  interest  in  5,000  acres  of  land  in  John- 
son county,  Kentucky,  plaintiff  in  error 
agreeing  to  pay  $500  difference.  Twenty- 
five  dollars  was  paid  in  cash  and  the  bal- 
ance was  to  l>e  paid  in  thirty  days,  and  was 
secured  by  a  mortgage  on  the  "iron-ore 
eighty"  in  Howe  county,  Missouri,  which 
was  a  part  of  the  220  acres  Schroeder  trad- 
ed to  plaintiff  in  error.  Afterwards,  on 
March  15,  1900,  Schroeder  made  another 
trade  with  plaintiff  in  error,  in  which  he 
traded  plaintiff  in  error  his  undivided  half 
interest  in  the  Kentucky  land  for  five  $1,000 
bonds  issued  by  the  South  Carolina  Railway 
Company,  and  by  another  trade,  in  which 
Schiveder  received  |7ft  ia  CMfa*  he  (Attained 


OB  the  state  forest  reserve,  will  not  sustain 
a  conviction  for  obtaining  mon^  by  false 
pretenses,  since  proeecutor  is  presumed  to 
know  that,  by  law,  the  game  protector  had 
no  such  right,  and  that  be  was  paying  mon- 
ey for  an  illegal  purpose. 

But  in  People  t.  Tompkins,  supra,  the 
court  placed  the  decision  on  the  ground 
that  the  rale  in  that  state  had  existed  so 
long  that  it  had  become  a  rule  of  personal 
liberty  as  firmly  established  aa  rules  of 
property;  but  joined  in  a  recommendation 
made  in  People  v.  Livingstone,  supra,  that 
the  I^slature  change  the  rule  by  statute. 

In  People  v.  Koller,  116  App.  Civ.  173, 
101  N.  Y.  Supp.  618,  Ailirmed  without  opin- 
ion in  187  N.  Y.  572,  80  N.  E.  1116,  the 
defendant  obtained  a  loan  from  the  prose- 
cutor by  false  representations  as  to  the  title 
to  lands  given  as  security.  It  was  held 
that  the  uauriousnees  of  the  loan  was  no 
defense,  the  court  distinguishing  McCord  v. 
People,  supra,  by  saying  that  "the  repre- 
sentations were  not  made  and  the  money 
paid  by  the  complainant  for  the  purpose  of 
or  an  Inducement  to  violate  the  law." 

In  Anonymous,  10  Ohio  Dec.  Reprint,  649, 
the  eonrt,  in  answer  to  a  question,  instruct- 
ed the  grand  jury  tliat,  where  two  persons 
are  enga^t^  in  a  criminal  design,  and,  while 
so  engaged,  one  obtains  from  a  third  party 
money  upon  a  false  pretense  relating  to  and 
being  in  pursuance  of  the  criminal  design 
in  which  such  persons  are  together  acting, 
such  false  nrotense  is  not  indictable,  since 
17LlLA.(N.a) 


the  laws  are  not  for  the  protection  of  law 
breakers  in  and  about  the  concoction  and 
carrying  out  of  schemes  to  break  the  law. 
The  facts  prompting  the  question  are  un- 
derstood to  be  that  two  men  who  were  to 
run  a  race  falsely  pretended  that  it  had 
been  arranged  that  one  of  them  should  win, 
ther^T  inducing  prosecutor  to  bet,  whereas 
the  other  runner  won  according  to  private 
arrangement  between  themselves,  and  the 
two  runners  divided  the  money  so  won. 

In  State  v.  Crowley,  41  Wis.  271.  22  Am. 
Rep.  710,  it  was  held  that  defendant  cannot 
be  convicted  of  obtaining  money  by  false 
pretenses  when  the  false  pretense  of  one 
defendant  consisted  in  working  the  "green- 
goods"  game  on  the  prosecutor,  and  that  of 
the  other  defendant  in  falsely  pretending  to 
be  an  ofRcer  and  teking  the  money  to  com- 
pound the  pretended  offense  of  having  coun- 
terfeit money.  The  reasoning  of  the  early 
New  York  cases  then  decided  was  approved. 
But  in  Baker  v.  State,  120  Wis.  135,  97  N. 
W.  566,  the  doctrine  of  the  last  case  was 
limited  to  ite  facte,  and  the  doctrine  of 
some  of  the  New  York  eases  thut  the  act 
was  only  to  protect  trade  and  Industry  re- 
pudiated, t^ie  court  holding  that  one  who 
obtains  charify  by  false  pretenses  would  he 
guilty. 

For  the  question  of  civil  relief  to  party 
defrauded  by  fraudulent  scheme,  who  went 
into  it  with  the  intention  of  defrauding  oth- 
ers, see  case  note  to  H(^bs  v.  Boatrigh^  5 
L.R.A.(NJ3.)  DOe. 
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another  $1,000  bond  of  the  South  Carolina 
Railway  Company,  and  Botne  amount  of 
atock.  in  an  oil  and  petroleum  company.  In 
this  last  trade  Schroeder  released  his  mort- 
gage on  the  "iron-ore  eighty"  in  Missouri. 
As  the  result  of  this  last  trade  Schroeder 
had  $6,000  in  the  bonds  of  the  South  Caro- 
lina Railway  Company,  the  plaintiff  in  error 
and  Low  had  Schroeder's  deed  to  the  real 
estate  above  referred  to,  and  the  possession 
of  the  Colorado  mining  stocks. 

It  is  claimed  that  the  bonds  of  the  South 
Carolina  Railway  Company  are  worthless. 
This  claim  is  not  established  by  any  compe- 
tent evidence  in  the  record.  On  the  trial 
defendant  in  error  called  a  witness  by  the 
name  of  Bell,  who  is  connected  with  the  Har- 
ris Trust  &  Savings  Bank,  who  ieatifled, 
over  the  objection  of  plaintiff  in  error,  that 
in  his  opinion  as  a  dealer  in  bonds  these 
bonds  were  worthless.  The  witness  had  nev- 
er bought  or  sold  any  of  these  bonds,  nor  had 
had  he  ever  seen  any  except  those  introduced 
in  evidence.  This  was  all  the  evidence  of- 
fered on  this  question.  We  do  not  think 
that  the  witness  showed  any  knowledge 
whatever  of  the  particular  bonds  in  question, 
and  he  was  therefore  not  competent  to  give 
an  opinion  as  to  their  value. 

But,  even  if  it  be  conceded  that  the  bonds 
are  worthless,  still  the  evidence  does  not 
bring  Schroeder  within  the  protection  of 
the  statute  upon  which  this  prosecution  is 
based.  It  is  apparent  from  the  nature  of 
the  transactions  between  the  parties  that 
they  were  upon  an  equal  footing,  dealing  at 
arm's  length  in  properties  at  fictitious  and 
greatly  exaggerated  values.  When  the  whole 
evidence  is  considered  it  is  impossible  to  say 
which  party,  if  either,  is  swindled.  There 
is  no  competent  evidence  in  the  record  that 
Schroeder  had  any  title  whatever  to  any  of 
the  real  estate  which  be  traded  to  Ijow  and 
plaintiff  in  error.  There  is  no  evidence  of 
the  cash  value  of  any  of  the  property  that 
Schroeder  traded,  unless  it  may  be  bis  tes- 
timony in  regard  to  the  South  Bend  50  acres. 
Schroeder  admits  that  he  had  never  seen  the 
Michigan,  Colorado,  or  Missouri  lands.  On 
the  other  hand,  Turpin  had  never  seen  the 
Kentucky  lands,  and  Low  had  not  seen  the 
Texas  land.  The  parties  all  acquired  claim 
of  title  by  trades,  for  trading  purposes. 
We  have  no  doubt,  under  the  evidence,  that 
all  the  parties  made  extravagant  representa- 
tions in  respect  to  the  value  of  their  prop- 
erty, and  statements  in  regard  to  the  title 
which,  to  say  the  least,  were  not  known  tn 
be  true ;  and  in  this  respect  we  are  unable 
to  say  that  plaintiff  in  error  appears  In  any 
worse  light  than  Schroeder.  There  is  utter- 
ly no  evidence  that  the  prosecuting  witness 
reposed  confidence  in  plaintiff  in  error,  and, 
in  fact,  the  relation  of  the  partiea  and  the 
17L.R.A.(N'.S.) 


nature  of  their  transactions  are  such  as  to 
rather  repel  the  idea  that  either  of  the  par- 
ties should  have  a  special  confidence  in  the 
other.  The  confidence  of  the  prosecuting 
witness  in  plaintiff  in  error  was  apparently 
no  gieater  than  the  plaintiff  in  error  had 
in  Schroeder.  No  reason  existed  why  either 
should  have  any  particular  confidence  in 
the  other.  We  find  here  no  evidence  of  any 
false  or  deceitful  means  employed  for  the 
purpose  of  obtaining  the  confidence  of 
Schroeder  in  order  to  swindle  him  out  of 
his  money  or  property.  "Confidence  game  is 
any  swindling  operation  in  which  advantage 
is  taken  of  the  confidence  reposed  by  the 
victim  in  the  swindler."  Maxwell  v.  People, 
158  111.  248,  41  N.  E.  905;  Du  Bois  v.  People, 
200  ni.  157,  93  Am.  St  Rep.  183,  65  N.  E. 
658.  This  statute  was  never  designed  to 
apply  to  a  business  transaction  between  par- 
ties dealing  on  an  equal  footing,  even  though 
one  of  them  may  believe  he  has  parted  with 
more  than  he  received. 

The  eonrt  erred  in  not  setting  aside  the 
verdict  for  want  of  sufficient  evidenoe.  The 
judgment  is  reverted. 


K£NTCGKT  COURT  OF  APPBAUS. 
MILFOBD  ROBERTS  et  al.,  Apptl, 

V. 

E.  S.  MOSS  et  al. 
(—  Ky.  — ,  106  8.  W.  297.) 

Trespass  —  waiver  —  effect. 

1.  One  who  waives  the  trespass  of  another 
who  has  entered  upon  his  land  and  cut  tim- 
ber therefrom,  1^  bringfag  an  action  for 
the  value  of  tiie  timber,  cannot  subsequent- 
ly maintain  another  Mti<ni  to  reeora:  iar 
the  trespass. 

Judgment  —  res  Judicata. 

2.  The  dismissal  of  an  action  on  the 
merits  based  on  the  facts  as  shown  by  the 
pleadings  is  a  bar  to  a  subsequent  action 
based  on  the  same  cause. 

Same  —  ejectment. 

3.  Adverse  judgment,  in  an  action  to  re- 
cover the  value  of  timber  alleged  to  have 
been  wrongfully  taken  from  land,  does  not 
bar  an  action  by  plaintiff  to  recover  pos- 
session <ii  the  land. 

(December  19,  1007.) 

Note.  —  It  is  a  general  rule  of  law  that, 
where  a  tort  is  of  such  a  character  as  to 
afTord  the  plaintiff  a  right  to  sue  in  as- 
sumpsit as  well  as  in  tort,  the  adoption  of 
one  remedy  is  a  conclusive  bar  to  a  resort 
thereafter  to  the  other;  and  this  rule  was 
applied  in  Roberts  v.  Mobs.  Tlie  action  in 
assumpsit  not  only  waived  the  tort,  but  the 
plaintiff,  in  bringing  the  action,  proceeded 
upon  the  theory  that  thercL.was  an  implied 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  Cimiit  Count  for  Whitley  County 
diamiiaing  as  to  the  defendant  Mou  an 
action  brought  to  recover  damages  for  tres- 
pass upon  certain  real  estate.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  T.  Z.  Morrow  for  appellants.. 
Kr.  J.  N.  Sbarp  for  appellees. 

Settle*  J.,  delirered  the  opinion  of  tba 
court  1 

This  Is  an  appeal  fran  a  judgment  of  the 
Whitley  circuit  court,  snstaining  appellee 
Moss's  plea  and  defense  of  res  fudieata,  and 
dismissii^,  as  to  him,  appellants'  action, 
-which  was  one  of  trespass  quart  eUtusum 
(regit.  The  petition  particularly  described 
two  adjoining  tracts  of  land  lying  in  Wbit> 
Isy  county,  of  which  it  averred  appellants 
to  be  the  owners,  and,  in  substance,  charged 
that  appellee  and  Dumis  Brothers,  a  part- 
oersfaip  having  its  chief  office  and  place  of 
business  at  Somerset,  Pulaski  a>unty,  in  the 
year  1903,  unlawfully,  wrongfully,  with 
force  and  arms,  and  without  the  consent  of 
appellants,  entered  upon  the  lands  described, 
drove  wagons  over  tlw  same,  and  cut  down 
and  destr^ed  much  valuable  timber  thereon, 
eonsistii^  of  white  oak,  chestnut,  poplar, 
pine,  and  beralodc.  For  the  alibied  trespass 
and  consequent  injury  to  the  lands  and  tim- 
ber, the  prayer  of  the  petition  asked  judg- 
ment against  appellee  and  bis  codefendants 
in  the  sum  of  $3,000.  Appellee  Moss  filed 
a  separate  answer  to  the  petition,  of  three 
paragraphs ;  the  first  containing  a  traverse, 
the  second  a  claim  of  title  in  appellee  to 
the  smaller  tract  of  land  described  in  the 
petition,  and  the  third  the  defense  of  re« 
judicata,  which  was  bottomed  on  these  sub- 
stantially alleged  facte:    That,  in  an  action 

eontnet  of  sale  and  the  title  to  the  timber 
taken  had  passed  to  the  defendant,  while 
the  second  action  is  based  on  the  tort,  and 
the  only  damage  claimed  is  for  injury  to 
the  land.  While,  under  the  facts  of  the  case, 
it  would  seem  that  the  injuries  might  be 
divisible, — that  there  might  be  a  cause  of 
action  for  the  timber  removed  and  also  a 
cause  of  action  for  the  injury  done  to  the 
land  beyond  the  mere  value  of  the  timber 
taken, — yet,  even  were  that  so,  hy^  bringing 
the  action  in  assumpsit,  the  plaintiff  waived 
all  question  of  tort,  and,  by  the  general 
rule  such  a  waiver  is  irrevocable. 

There  are  cases  involving  election  of  reme- 
dies where  the  material  facts  creating  the 
cause  of  action  were  the  wrongful  cutting 
and  removal  of  timber,  hut  in  the  majority 
of  these  cases  the  election  was  between 
remedies  each  of  which  proceeded  upon  the 
theory  that  the  property  involved  was  per- 
sonal property,  as,  for  instance,  where  there 
was  an  attempted  election  between  the  rem- 
edy of  assumpidt  (on  the  theory  that  thus 
17LBJL<N.a). 


previously  brought  by  appellants  in  the 
Pulaski  circuit  court  against  the  same  de- 
fendants a  recovery  was  sought  for  the  value 
of  the  timber,  alleged  in  the  petition  of  tiie 
case  at  bar  to  have  been  cut  by  appellee 
and  his  codefendants,  and  that  In  the  peti- 
tion of  the  former  suit  the  trespass  to  the 
land  for  which  a  recovery  was  sought  in  the 
case  at  bar  was  expressly  waived.  The  same 
paragraph  of  the  answer  contains,  in  sub- 
stance, tile  further  averments  tliat  appellee, 
by  separate  answer,  filed  in  the  first  action, 
denied  the  conversion  of  the  timber  charged 
in  the  petition,  or  that  appellants  owned  it. 
and  also  denied  that  they  were  the  owners  of 
the  land;  that  the  first  action  was  tried  in 
the  Pulaski  circuit  court  upon  the  Issues 
thus  formed  and  on  the  merits,  resulting  in 
a  verdict  and  judgment  in  appellants'  favor 
against  Dennis  Brothers  for  $1,600;  but  at 
the  some  time  the  jury,  under  a  peremptory 
instruction  from  the  court,  returned  a  ver- 
dict in  bvor  of  appellee  upon  which  judg- 
ment was  entered  dismissing  the  action  as  to 
him.  Certified  copies  of  the  pleadings,  or- 
ders, and  judgment  of  the  Pulaski  circuit 
court  in  the  first  action  were  filed  with  and 
made  a  part  of  appellee's  answer  In  the 
last  action.  Appellants  filed  a  demurrer  to 
the  third  paragraph  of  appellee's  answer, 
which  was  overruled,  and  th^  then  filed  a 
reply,  which  controverted  in  part  the  affirm- 
ative matter  of  the  answer.  A  demurrer 
was  filed  to  the  reply  by  appellee  and  sus- 
tained by  the  court,  because,  in  its  opinion, 
the  matters  contained  therein  constituted  no 
defense  to  the  plea  of  rea  judicata  presented 
by  the  third  paragraph  of  appellee's  answer. 
When  the  demurrer  to  the  reply  was  sus- 
tained, appellants  refused  to  plead  further. 
Thereupon  the  lower  court  dismissed  their 

bad  been  an  implied  sale),  and  bf  trover 
or  of  trespass  (on  the  theory  that  there 
had  been  a  wrongful  retention,  or  a  wrong- 
ful taking  and  retention,  of  the  property) ; 
but  the  cases  are  not  at  all  numerous  where, 
as  in  RoBEBTS  v.  Moss,  one  of  the  alterna- 
tive remedies  was  based  upon  the  injury  to 
the  real  estate.  In  addition  to  the  several 
cases  set  out  at  length  in  that  opinion,  one 
other  may  be  noted. 

Where  the  defendants  had  cut  timber  upon 
property  which  was  claimed  under  an  un- 
authorized contract  of  sale,  it  was  held,  in 
Warren  v.  Landry,  74  Wis.  144,  42  N.  W. 
247,  that  the  plaintiff  could  not  maintain 
an  action  for  trespass  for  the  wrongful 
cutting,  after  he  had  brought  suit  for  a 
strict  foreclosure  of  the  lien  through 
power  given  in  the  unauthorized  contract. 

Upon  the  question  of  an  action  for  price 
OS  bar  to  u  action  for  damages  for  fraud, 
see  case  note  to  Standard  Sewing  Maeh.  Co. 
T.  Owings,  8  L.RJl.(N.8.)  682. 
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action,  thereby,  In  effect,  sustaining  appel- 
lee's plea  in  bar. 

The  facts  furnished  hj  the  aTerments  of 
appellee's  answer  and  the  record  of  thr 
first  actimi,  many  of  which  are  not  material- 
ly controverted  by  appellants*  repiy,  make  it 
fair^  apparent  that  the  timber,  for  the 
vtAue  of  which  appellants  sued,  in  the  first 
action,  was  the  sam»  timber,  the  cutting  of 
which  is  included  in  the  trespass  for  which 
the  lost  action  was  brought.  Therefore  it 
would  seem  to  follow  tliat  the  forcible  entry 
of  appellee  and  his  codefendants  upon  the 
lands  described  in  the  petition,  their  cut- 
ting of  the  timber  thereon,  the  value  of 
which  was  sued  for  in  the  first  action,  haul- 
ing over  the  land,  etc.,  were  all  acts  ami 
injuries  connected  with  and  growing  out  of 
the  one  tresjtass  or  successive  trespasses 
for  which  the  last  or  present  action  was 
brought.  If  so,  apjiellants  might  have  re- 
covered in  one  action,  brought  in  Whitleiy 
county  where  the  lands  lie,  for  the  Injuries 
resulting  from  the  several  acts  of  wrong- 
doing constituting  the  one  trespass  or  series 
of  trespasses  to  the  lands,  and  such  recovery 
would  have  included  the  value  of  the  timber 
cut  and  converted  by  the  defendants.  But, 
instead  of  pursuing  this  course,  they  elected, 
as  they  were  privileged  to  do,  to  waive  the 
tort,  t.  the  trespass,  committed  by  appel- 
lee and  his  codefendants  in  forcibly  entering 
upon  the  land,  cutting  and  removing  the . 
timber,  etc.,  and  to  sue  them  in  a8sumi>sit 
for  the  value  of  the  timber  cut  and  appro- 
priated by  them.  That  action  being  a  traa- 
sitozy  ons,  it  was  properly  brought  in  the 
circuit  court  of  Pulaski  county,  in  which 
county  one  or  more  of  the  defendants  at  the 
time  resided.  Having  thus  waived  the  tres- 
pass, and  sued  appellee  and  Dennis  Brothers 
for  the  value  of  the  timlier,  the  cutting  and 
removal  of  which  from  their  lands  constitut- 
ed in  part,  at  least,  the  trespass  complained 
of,  appellants  cannot  in  a  subsequent  action 
recover  for  the  trespass.  The  right  to 
waive  a  tort  and  to  sue  in  assumpsit  has 
long  been  recognized  by  the  law.  The  rule 
broadly,  yet  with  entire  correctness,  may 
be  stated  thus:  If  one  takes  and  converts 
to  his  own  use  another's  property,  the  latter 
may  maintain  an  action  for  trespass,  or  for 
trover,  or  replevin,  or  for  money  had  and 
received;  but  a  recovery  in  one,  or  a  failnre 
to  recover  in  one,  after  trial  on  the  merits, 
is  a  bar  to  another,  because  each  would  be 
for  the  same  act.  This  question  seems  to 
have  received  careful  consideration  from 
Judge  Cooley,  who,  in  bis  admirable  work 
on  Torts,  concluded  an  exhaustive  discus- 
sion of  Uie  subject  as  follows:  "The  deci- 
sions are  quite  numerous  in  this  «)untry 
that  assumpsit  cannot  be  maintained  unless 
the  property  of  which  the  plaintiff  has  been 
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deprived  has  been  converted  into  money. 
But  other  cases  decide  that,  if  the  defend- 
ant has  converted  the  property  in  any  man- 
ner to  his  own  use,  that  is  sufficient.  The 
following  are  illustrations:  Trading  off 
the  property  for  other  property,  turning 
one's  cattle  wrongfully  into  another's  field 
and  pasturing  them  there,  employing  an 
apprentice  without  the  master's  assent,  and 
so  on.  In  all  these  cases  it  will  appear  all 
the  elements  of  an  implied  contract  are 
found,  and  we  can  conceive  of  no  sufficient 
reason  for  denying  the  right  to  bring  as- 
sumpsit. 'If  the  wrongdoer  has  not  sold 
the  property,  but  still  retains  it,  the  plain- 
tiff has  the  right  to  waive  the  tort  and  pro- 
ceed upon  an  implied  contract  of  sale  to  the 
wrongdoer  himself ;  and  in  such  event  he  is 
not  charged  up  for  money  had  and  re- 
ceived by  him  to  the  nse  of  the  plaintiff. 
The  contract  implied  is  one  to  pay  tlie  value 
of  the  property  as  if  it  had  been  sold  to  the 
wrongdoer  by  the  owner.'  But,  by  all  the 
authorities,  it  is  conceded  that,  where  the 
act  is  a  naked  trespass,  an  action  of  as- 
sumpsit cannot  be  maintained,  because  the 
elements  of  an  assumpsit  are  wanting.  In 
most  eases  this  is  clear  enough.  Suppose 
one  commits  an  assault  and  battery  upon 
another,  there  is  absurdity  in  the  suggestion 
of  a  contract  that  the  one  party  should  per- 
mit this  and  the  other  should  pay  for  it  a 
reasonable  compensation.  Suppose  his  cat- 
tle have  invaded  his  neighbor's  premises  and 
trampled  down  and  destroyed  his.  crops, 
the  ground  for  an  implication  of  contract  is 
equally  wanting.  There  is  a  wrong,  nothing 
more  and  nothing  less.  We  cannot  imply  a 
contract  that  one  party  should  proceed  to 
destroy  the  other's  crop  and  then  pay  him 
for  it.  That  is  an  unnatural  transaction, 
and  we  cannot  suppose  it  would  take  place 
except  as  a  wrongful  act.  But,  where  a 
trespass  is  committed,  and  trees  or  mineral 
is  severed  from  the  land  and  taken  by  the 
trespasser  and  converted  to  his  own  use, 
assumpsit  will  lie  for  the  value  of  the  ma- 
terial so  converted."  1  Cooley,  Torts,  ${  109- 
111.  In  Addison  on  Torts  a  much  briefer 
consideration  is  given  this  subject.  The 
author,  however,  adopts  the  rule  as  stated 
by  Cooley.  "If  a  man  The  says]  has  taken 
possession  of  property  o-nr*  sold  or  disposed 
of  it  without  lawful  authority,  the  owner 
may  either  disaffirm  his  act  and  treat  him 
as  a  wrongdoer,  and  sue  bim  for  a  trespass, 
or  for  a  conversion  of  the  property,  or  he 
may  aflBrm  his  acta  and  treat  him  as  his 
agent,  and  claim  the  benefit  of  the  trans- 
action ;  and,  if  he  has  once  affirmed  his  acts 
and  treated  him  as  an  agent,  he  cannot 
afterwards  treat  him  as  a  wrongdoer,  nor 
can  he  affirm  his  acts  in  part  and  avoid  tliem 
as  to  the  rest.'*  Addison,  ^rfcs,  Wopd^  ed. 

Digitized  by  VjOOg  IC 


1907. 


ROBERTS  T.  MOSS 


283 


I  SS;  Downs  T.  Vinnegan,  68  Minn.  112,  49 
Am.  St.  Rep.  48B,  l!9  N.  W.  981.  la  Van 
Fleet  on  Former  Adjudication,  ToL  1,  |  163, 
we  find  thia  statement  of  the  law:  **A 
tnmpmm  upon  land  and  a  enmrsion  of 
foods  in  me  oontinnotu  tranaaction  con- 
■titntea  only  one  canse  ot  action,  ao  that  a 
Terovery  for  the  goods,  or  for  the  trespass, 
bam  an  action  for  the  other."  The  ease  of 
Jcriinaon  t.  Smith,  S  Johns.  383,  is  In  point. 
The  action  was  one  of  trespass  qvare  elau- 
sum  fregitf  and  for  cutting  and  carrying 
away  wheat.  The  defendant  pleaded  a 
former  eult  against  him  for  the  wlieat,  in 
bar,  and  the  plea  was  held  good.  In  Savage 
T.  French,  13  IlL  App.  17,  the  plaintiflT 
brought  an  action  of  guare  domum  fregit. 
The  defendant  pleaded  in  bar  a  judgment 
against  him  in  favor  of  plaintiff  in  a  pre- 
vious action  of  replevin  for  the  taking  of 
the  same  goods.  The  court  held  tiiat  the 
judgment  In  th«  replevin  suit  una  a  bar  to 
the  aetkm  of  trespass  for  the  taking  of  the 
same  goods,  the  original  oaose  of  aetltm 
being  mexg^  in  tiie  Judgment. 

VkhiUi  we  have  found  no  deciaion  of  thia 
conrt  upon  tlie  question  involved,  based  upon 
the  precise  state  of  eaaa  here  preaented,  the 
doctrine  we  announce  has  nevertheless  re- 
ceived its  ai^rovaL  Thus,  in  Hall  v.  For- 
man,  SS  Ky.  605,  which  was  an  action  to  re- 
cover upon  an  attachment  bond  the  special 
damages  embraced  by  it,  it  was  held  that  a 
preriona  recovery  against  the  principal  in 
tlie  bcmd,  of  general  damages  in  'an  action 
for  the  wrongful  and  malicious  suing  out 
of  the  attachment,  was  a  bar  to  the  actiim 
on  the  bond.  In  the  oj^ion  it  is  saidt 
"While  the  two  actions  differ  not  only  in 
form,  but  as  to  parties,  aa  well  as  the 
testimony  necessary  to  establish  each,  and 
also  as  to  the  extent  of  the  recovery,  yet  the 
entire  damage  is  the  result  of  the  <me  act 
or  wroi^,  and  each  action  is  pro  tadem 
eawso,  or  for  the  wrongful  suing  out  and 
levy  €iS  the  attaehmrat.  ...  If  one 
trespasses  upon  another,  and.  In  doing  so, 
carries  away  the  tatter's  hone,  the  owner 
may  waive  the  trespass  and  sue  for  the 
value  of  the  horse;  but.  If  he  does  not  do  so, 
and  anea  for  the  treapaas,  he  could  not 
thereafter  sue  for  and  recover  the  value  of 
the  horse,  althongh  he  may  not  have  sought 
in  the  flint  action  to  recover  for  Uie  taking 
of  the  horse."  Such  a  splitting  of  a  cause 
of  action  as  appellanta  have  attempted  by 
the  institution  of  this  action  the  law  will 
not  tolerate.  They  might,  as  before  sug- 
f^ted,  hy  anlng  In  the  Whitley,  Instead  of 
the  PulMikI,  eirenit  court,  have  recovered 
for  the  trespass  to  the  land  and  also  the 
value  oi  the  timber,  but,  having  failed  to 
do  this,  and  made  their  election  to  sue.  for 
the  valoe  of  tiie  timber  alone  in  a  court 
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which  had  not  jurisdiction  of  the  trespass 
to  the  land,  they  are  bound  by  that  election. 
And  had  tiiey  first  sued  in  the  Whitley 
circuit  court  for  the  value  of  the  timber 
alone,  the  effect  would  have  been  the  aaine. 
In  Pileher  v.  Ugon,  SI  Ky.  228,  15  S.  W.  613, 
it  was  held  that,  "where  one  has  sued  for 
a  part  of  an  entire  'demand,  he  will  not  be 
allowed  to  sue  for  tlie  residue  in  another 
action ;  and  this  ia  true,  although  the  court 
in  which  the  first  suit  was  brought  did  not 
have  jurisdiction  of  the  full  amount  of 
plaintiff's  claim,  and  although  the  judgment 
was  for  defendant."  It  ia  not  always  neces- 
sary that  there  should  be  a  taking  of  proof 
in  order  to  make  the  judj^ent  rendered  in 
one  ease  a  bar  In  another.  A  judgment  dis- 
missing a  petition  is  a  bar  to  another  action 
for  the  same  relief,  provided  the  determina- 
tion has  Feftched  the  merits  of  the  caae, 
whether  the  facta  upon  which  the  court  act- 
ed were  shown  by  evidence,  or  were  averred 
in  the  petition  and  admitted  by  demurrer. 
Maise  v.  Bowman,  93  Ky.  205, 17  L.R.A.  81, 
19  S.  W.  689. 

We  cannot  auppoae  appellanta  labored  un- 
der any  miaapprehenaion  as  to  their  rights 
at  the  time  Of  bringing  the  first  action. 
That  they  acted  understandingly,  as  well  as 
voluntarily,  at  the  time,  is  shown  by  the 
waiver  of  the  trespass  expressly  made  in 
the  petition  in  that  action.  The  legal  defini- 
Uon  of  the  word  "mive"  is  thus  stated  by 
Webster:  "To  throw  awfty;  to  relinciulsli 
voluntarily,  as  a  right  which  one  may  en- 
force if  he  chooses;  to  desert;  to  i^ndon." 
The  same  author  defines  the  word  "waiver" 
as  "the  act  of  waiving,  or  not  inaisting  on 
acme  right,  claim,  or  iffivil^.**  Aa  appel- 
lanta put  themselvea  on  record  In  the  first 
action  aa  waiving,  and  therefore  surrender- 
ing, the  right  to  recover  for  any  injury  re- 
sulting from  the  alleged  trespass  committed 
by  appellee  and  Dennis  Brothers,  except  aa 
to  the  value  of  the  timber  taken,  and  that 
Issue  on  the  trial  of  that  action  was  de- 
termined on  the  merits  In  appellee's  favor, 
they  cannot  complain  of  the  ruling  of  the 
lower  court  holding  tiie  judgment  in  that 
ease  a  bar  to  the  recovery  sought  In  the 
last  action.  The  ruling  of  the  court  was 
manifestly  correct. 

We  do  not  mean  to  be  nnderstood  aa  hold- 
ing that  the  queatlon  of  title  to  the  lands  de- 
scribed in  the  petition  was  determined  or 
involved  in  the  first  action.  If  appellee  Is 
wrongfully  In  possession  of  the  lands,  or 
any  part  thereof,  appellants  may  maintain 
an  action  In  ejectment  to  recover  It,  If  they 
are  in  &ct  the  owners  of  It;  and  in 
such  action.  If  entitled  to  recover  the  land, 
th^  may  also  recover  for  its  detention  or 
use  and  occnpatton  by  appellee,  or  may, 
separate  action,  recover  therefci;  i 
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Code  Prac  §  83,  BubBec.  2;  Burr  v.  Wood- 
row,  1  Biuh,  602;  Shean  v.  Cunningham,  6 
Bush,  123;  Walker  Mitchell,  18  B.  Mon. 
641,  Out  decision  goes  no  further  in  the 
case  before  us  than  to  hold  that,  upon  the 
record  as  presented,  the  lower  court's  judg- 
ment suataioing  appellee's  plea  in  bar  was 
proper. 
Judgment  affirmed. 


KSXTUCKX  COURT  OF  APPEIALS. 
W.  8.  HAYS,  Appt, 

T. 

B.  F.  MEYERS. 

(Se  Ky.  L.  Kep.  832,  107  8.  W.  287.) 

Sale  —  fraud  —  setting  aside. 

The  sale  of  a  remainder  at  the  price  it 
was  worth  if  the  life  tenant  was  in  good 
health  will  be  set  aeide,  where  the  purchas- 
er, with  knowledge  that  the  life  tenant  wad 
on  his  deathbed,  sought  the  remainderman, 
and,  with  knowledge  of  his  ignorance  of  the 
facts,  gave  a  misleading  answer  to  a  question 
as  to  how  the  life  tenant  was  getting  along, 
with  the  object  of  affirmatively  deceiving 
him,  and  thereby  secured  the  trade. 

(Januaiy  31,  1008.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Metcalfe  Coun- 
ty setting  aside  a  sale  of  an  interest  in  real 
estate.  Affirmed. 
The  facts  are  stated  In  the  opinion. 
Messrs.  Dnff  ft  Hntdierson  for  appel- 
Unt. 

Messrs.  Porter  ft  Sandige  and  Ijewla 
McQnown  for  appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  presented  by  this  ap- 
peal is  whether  the  concealment  of  the  fatal 
illness  and  impending  death  of  a  life  tenant 
from  the  owner  of  the  remainder  interest 

Case  yote.  —  Xtfeet  of  mianpreaeiUation 
or  auppressfon  of  truth  aa  to  the 
health  of  life  tenaiU  upon  a  mUe  of 
the  rematHOer  intere^, 

A  very  thorough  search  has  resulted  in  the 
finding  of  but  one  other  esse  on  the  subject 
of  this  note,  and  there  the  remainderman 
was  induced  to  assign  his  interest  in  an 
estate  to  another  remainderman  for  an  in- 
adequate price,  on  the  express  representa- 
tion, falsely  made,  that  the  life  tenant  was 
hale  and  hearty,  whereas  she  was  at  the 
time  very  ill;  and  the  court  held  that  the 
transfer,  having  been  procured  1^  false  and 
fraudulent  representauons  as  to  the  health 
of  the  life  tenant,  was  therefore  void.  Ob- 
ney  v.  Obney,  26  Pa.  Super.  Ct  116. 
17  L.RJL(N.S.) 


by  a  purchaser  of  the  remainder  ia  sufiicient 
to  authorize  a  rescission  of  the  contract. 

The  appellee  was  the  owner  of  an  undivid- 
ed interest  in  a  tract  of  land  in  remainder, 
subject  to  the  life  estate  of  Mrs.  Cames. 
The  remainderman  had  no  knowledge  or  in- 
formation that  the  life  tenant,  who  lived 
about  20  miles  from  him,  was  dangerously 
ill,  but  the  appellant,  W.  S.  Hays,  who 
lived  in  the  same  neighborhood  with  the 
life  tenant,  knew  of  ber  dangerous  sickness, 
and  went  to  the  home  of  appellee  and  pur- 
chased the  remainder  from  him  for  $000. 
which  was  the  price  fixed  by  the  remainder- 
man when  he  Icnew  the  life  tenant  was  in 
good  health.  Hays  spent  the  night  preced- 
ing his  purchase  with  appellee,  but  failed  to 
inform  him  of  the  serious  sickness  of  the 
life  tenant,  who  died  the  day  after  the  con- 
tract of  sale  and  purchase  was  executed. 
The  death  of  the  life  tenant  converted  the 
remainder  into  a  fee  worth  f 1,200.  No  in- 
quiry was  made  by  appellee  concerning  the 
health  or  condition  of  Mrs.  Carnes,  nor  did 
appellant  Hays  volunteer  any  information 
concerning  it,  or  in  any  other  manner  mis- 
lead or  deceive  appellee  in  respect  to  her  an- 
ticipated death,  unless  the  following  ques- 
tion and  answer  may  be  construed  to  be  an 
inquiry  and  a  deceptive  answer.  Appellant 
was  asked  by  appellee,  "Uow  Mr.  and  Mrs. 
Cames  were  getting  along?"  and  he  replied, 
"He  thought,  they  were  getting  along  a  little 
smoother  than  they  had  been."  That,  after 
obtaining  knowledge  of  the  critical  illness  of 
the  life  tenant,  and  in  anticipation  of  her 
speedy  demise,  appellant  visited  the  hmne 
of  appellee  for  the  purpose  of  purchasing 
their  interest  in  remainder,  is  conceded. 

The  question  presented  is  a  very  narrow 
one.  On  behalf  of  appellant,  it  is  said  that 
he  was  under  no  legal  (Aligatitm  to  impart 
to  appellee  the  information  in  his  possession 
concerning  the  condition  of  the  life  tenant, 
but  only  to  refrain  from  saying  or  doing 
anything  that  would  affirmatively  deoeira  or 
mislead  him;  and  that  his  answer  to  the 
query  "How  they  were  getting  along!"  did 
not  have  this  effect.  For  appellee,  it  is  in- 
sisted that  he  was  ignorant  of  the  material 
facts  in  the  possession  of  appellant,  and  was 
induced  by  his  ignorance  to  make  the  con- 
tract; that  appellant,  with  knowledga  of 
his  ignorance,  by  his  failure  to  speak,  prae- 
tised  a  fraud  upon  him,  or  else  by  the  eva- 
sive and  deceptive  answer  to  the  question 
propounded  misled  and  deceived  him.  A 
person  may  with  perfect  honesty  and  pro- 
priety me  for  his  own  advantage  the  sn- 
perior  knowledge  of  property  he  desires  to 
purchase  that  has  been  acquired  by  skill, 
energy,  vigilance,  and  other  legitimate 
means;  and  in  the  ordinary  business  and 
commercial  affairs  of  the  w»ld  be  isoot  on- 
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der  a.ny  legal  obligation  to  disclose  to  the 
person  he  is  trading  with  the  reasons  that 
influenced  him  to  desire  the  property,  or  bis 
views  as  to  its  value,  or  the  sources  of  in- 
formation at  his  disposal.  Nor  need  he  dis- 
elose  the  knowledge  that  he  has  concerning 
the  circumstances  or  condition  that  may  de- 
preciate or  enhance  its  value.  If  any  other 
rule  were  adopted,  it  would  have  a  depress- 
ing tendency  on  trade  and  commerce  by  re- 
moving the  incentive  to  speculation  and 
profit  that  lies  at  the  foundation  of  almost 
every  business  venture.  Every  purchaser 
of  land  or  other  property  of  value  buys  it 
because  he  believes  he  can  make  a  profit 
on  the  investment,  or  because  be  needs  it  in 
bis  business  or  for  some  purpose  of  his  own; 
aad  he  is  not  required  to  explain  the  reasons 
that  induce  him  to  make  the  purchase,  or 
give  to  the  seller  any  information  concern* 
iBg  the  purpose  to  which  he  intends  to  put 
tks  property. 

Tb9  following  authorities  illustrate  the 
prevailing  opinions  upon  this  subject  enter- 
tained by  text  writers  and  courts  of  last 
resort:  In  20  Cyc.  Iaw  ft  Proc.  p.  65,  it  is 
said:  "Although  a  prospective  purchaser 
has  special  knowledge  of  facts  which  en- 
hance the  value  of  the  property,  and  the 
vendor  is  ignorant  of  these  facts,  the  pur- 
chaser is  ordinarily  under  no  duty  to  dis- 
close them  to  the  vendor,  and  is  not  liable 
in  an  action  of  deceit  for  failure  to  do  so. 
But  if,  in  such  a  case,  he  volunteers  to  con- 
information  which  may  influence  the 
v^idor's  condnet  in  making  the  sale,  he  is 
bound  to  tell  the  whole  truth;  and  a  fraudu- 
lent misrepresentation  of  a  material  fact 
will  render  him  liable.  .  .  .  Where  the 
parties  deal  on  equal  footing,  and  the  facts 
in  question  are  equally  open  to  the  knowl- 
edge of  the  vendor,  tJie  general  principles 
requiring  reasonable  investigation  or  in- 
quiry are  applicable."  In  14  Am.  ft  Eng. 
Enc  Law,  2d  ed.  p.  66,  the  editor  states  the 
rule  as  follows:  "It  is  a  general  rule  that 
the  mere  failure  of  a  party  to  a  contract  to 
disclose  material  facts — that  is,  mere  silence 
without  more — does  not  amount  to  fraud  if 
no  inquiry  is  made  by  the  other  party. 
Something  must  be  said  or  done  to  conceal 
the  truth,  or  there  must  be  a  partial  or  frag- 
mentary statement,  or  else  the  relation  of 
the  parties  or  the  nature  of  the  subject-mat- 
ter of  the  contract  must  be  such  as  to 
impose  a  legal  or  equitable  duty  to  dis- 
close all  material  facts."  In  Taylor  v. 
Bradsbaw,  6  T.  B.  Mon.  145,  17  Am.  Dec. 
132,  we  find  this  statement:  "Fraud  may, 
BO  doubt,  be,  and  frequently  is,  committed 
by  the  suppression  of  truth  as  well  as  by 
the  suggestion  of  falsehood;  and  it  is  equally 
eompetent  for  the  court  to  relieve  against  n 
fraud  whether  it  be  perpetrated  in  the  one 
way  or  the  other.  By  suppressing  the  truth. 


the  deception  may  often  be  as  base,  and  the 
injury  to  others  as  great,  as  by  the  sugges- 
tion of  falsehood.  But  the  failure  to  dis- 
close to  others  whatever  is  known  to  us  can- 
not with  any  propriety  be  at  all  times  a 
suppression  of  the  truth.  From  those  who 
have  reason  to  expect  information  from  us 
the  truth  should  not  be  withheld;  but  such 
as  look  not  to  us  for  information,  and  ex- 
pect no  disclosure  from  us,  have  no  cause 
to  complain  of  our  silence,  and  to  reproach 
us  for  not  speaking,  with  having  suppressed 
the  truth."  In  Williams  v.  Beazley,  8  J.  J. 
Marsh.  577,  the  court,  in  approving  the  quo- 
tation from  Taylor  v.  Bradsbaw,  further 
said:  "The  Supreme  Court  of  the  United 
States  has  decided  that  the  purchaser  of 
property  does  not  l^Ily  commit  fraud  by 
failing  to  communicate  to  the  seller  a 
knowledge  of  existing  fticts  of  which  the  sell- 
er is  ignorant  and  the  purchaser  informed, 
although  such  facts,  if  known,  would  oper- 
ate directly  to  enhance  the  value  or  price 
of  the  property.  Whatever  the  moralists 
may  think  of  these  doctrines,  the  jurist  is 
bound  by  them."  In  Stewart  v.  Wyoming 
Cattle  Ranch  Co.  128  U.  S.  383,  32  L.  ed. 
439,  9  Sup.  Ct.  Rep.  101,  the  court  said :  "In 
an  action  of  deceit,  it  is  true  that  silence  as 
to  a  material  fact  is  not  necessarily,  aa  a 
matter  of  law,  equivalent  to  a  false  repre- 
sentation. But  mere  tilenee  is  quite  differ- 
ent  from  concealment.  ...  A  suppres- 
sion of  the  truth  may  amount  to  a  sugges- 
tion of  falsehood;  and  if,  with  intent  to  de- 
ceive, either  party  to  a  oontract  of  sale  con- 
ceals or  suppresses  a  material  fact  which 
he  is  in  good  faith  bound  to  disclose,  this  is 
evidence  of  and  equivalent  to  a  false  repre- 
sentation, because  the  concealment  or  sup- 
pression is  in  effect  a  representation  that 
what  is  disclosed  is  the  whole  truth.  The 
gist  of  the  action  is  fraudulently  producing 
a  false  impression  upon  the  mind  of  the 
other  party;  and,  if  this  result  is  accom- 
plished, it  is  unimportant  whether  the 
means  of  accomplishing  it  are  words  or  acts 
of  the  defendant,  or  his  concealment  or  sup- 
pression of  material  facts  not  equally  within 
the  knowledge  or  reach  of  the  plaintiff."  In 
Akers  v.  Martin,  IIU  Ky.  335,  61  S.  W. 
465,  the  court  said:  "If,  in  addition  to  a 
party's  silence,  there  is  any  statement,  word, 
or  act  on  his  part  which  tends  affirmatively 
to  a  suppression  of  the  truth,  to  covering 
up  or  disguising  the  truth,  or  to  a  with- 
drawal or  distraction  of  a  party's  attention 
from  the  real  facts,  then  the  line  is  over- 
stepped, and  the  concealment  becomes  fraud. 
.  .  .  In  other  words,  while  a  party  may 
keep  absolute  silence  and  violate  no  rule  of 
law  or  equity,  yet,  if  be  volunteers  to  speak 
or  to  convey  information  which  may  influ- 
ence the  conduct  of  the  other  party,  he  is 
bound  to  tell  the  wholg^^^u^tl^^  ^gfynjgj^ 
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or  fraudulent  misrepreieiitation  of  a  materi- 
al fact  which  would  be  important  for  the 
vendor  to  know  affords  ample  ^ound  for 
the  interposition  of  a  court  of  equity  to  re- 
lieve against  the  consequence  of  such  fraud." 
In  Mills  T.  Lee,  6  T.  B.  Mon.  91,  17  Am. 
Dec.  118;  Bowman  t.  Bates.  2  Bibb,  47.  4 
Am.  Dec.  677,  and  Smith  Fisher,  6  J.  J. 
Harsh,  188,  other  illustrations  inTtdving 
questions  in  some  respects  like  the  one  be- 
fore us  can  be  found.  From  these  authori- 
ties the  rule  may  be  deduced  that,  when  the 
parties  are  dealing  at  arms*  loigth,  and 
there  is  no  relation  of  trust  or  confidence 
between  them,  and  no  representation  or 
Statement  made  that  would  have  a  tendency 
to  deceive  or  mislead,  and  there  are  no 
special  circumitances  imposing  a  duty  to 
Bpnk,  mere  alienee  or  the  nondisclosure  of 
facta  in  the  possession  of  one  of  the  par- 
ties will  not  amount  to  such  fraud  as  would 
authorize  a  rescission  of  the  contract,  or 
justify  a  refusal  to  specifically  enforce  it, 
although  in  every  case  the  purchaser  will 
not  be  permitted  to  rely  on  his  silenee  as  a 
defense,  as  there  are  times  and  occasions 
when  it  is  the  duty  of  a  person  to  speak  in 
order  that  the  party  he  is  dealing  with  may 
be  placed  on  an  equal  footing  with  him,  as 
when  the  knowledge  he  possesses  is  not 
within  the  fair  and  reasoniUiIe  reach  of  the 
other,  or  of  such  a  ebaraeter  that,  hy  the 
exercise  of  diligence,  it  oould  be  discovered, 
or  it  is  not  open  alike  to  both  parties.  And 
if  any  relation  of  trust  or  eonfidence  exists 
between  the  parties,  or  any  statttnent  or 
representation  Is  made  that  does  or  might 
create  a  wrong  impression,  or  there  is  a 
failure  to  impart  information  that  is  asked 
for,  and  the  knowledge  of  which  would  af- 
fect the  value  of  the  property,  or  the  acts 
or  conduct  of  one  of  the  parties  is  reason- 
ably calculated  to  deceive  or  mislead  the 
other,  or  the  circumstances  surrounding  the 
parties  and  the  transaction  are  such  as  to 
make  it  the  du^  to  disclose  the  information 
not  within  the  knowledge  of  the  other,  equi- 
will  afford  relief.  In  amne  jurisdictions 
the  courts  have  gone  so  far  as  to  hold  that 
each  party  is  bound  in  every  ease  to  com- 
municate to  the  other  hie  knowledge  of  ma- 
terial facts  provided  he  knows  the  other  to 
be  ignorant  of  them,  and  they  be  not  open 
and  naked  or  equally  within  the  reach  of 
his  observation.  An  examination  of  the 
various  decisions  will  ehuw  that  a  great 
many  of  them  are  on  the  narrow  line  that 
separates  fair  and  legitimate  contracts 
from  those  that  are  tainted  by  fraud;  and 
hence  the  courts  have  virtually  come  to  the 
point  of  adjudging  each  ca»e  by  the  facts 
disclosed  by  the  record.  It  will  readily  be 
perceived  that  it  is  diflicult  to  set  down  any 
fixed  rules  that  may  be  followed,  especially 
in  cases  where  strangers  are  dealing  with 
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each  other,  and  no  active  fraud  is  practised 
or  affirmative  mIsrepresentaUon  indulged  in, 
and  where  only  a  deceptive  answer  or  a 
studied  silenee  may  be  seized  hold  of  as  evi- 
dence of  fraud.  While  tlie  tendency  of  the 
courts  is  to  allow  the  utmost  freedom  in 
business  and  oommereial  transaetions,  and 
not  to  impose  upon  traders  restrictions  that 
would  deny  speculation,  competition,  and 
profit,  at  the  same  time,  where  gross  injus- 
tice has  been  perpetrated,  and  valuable 
property  has  been  acquired  at  an  inade- 
quate price,  the  slightest  evidence  of  fraud 
will  be  seized  upon  to  relieve  the  injured 
party;  and  it  is  a  rare  ease  when  courts  of 
equity  cannot  find  some  means  of  redress  if 
the  facts  authorise  it. 

In  the  case  before  us  the  appellee  was  in 
total  ignorance  of  the  fact  that  the  life 
tenant  was  on  her  deathbed.  Appellant, 
with  actual  knowledge  of  her  impewiiiig 
death,  visited  appellee  for  the  purpose  of 
buying  his  interest  at  such  a  price  as  it 
would  be  worth  with  the  life  tenant  In' good 
health.  If  no  inquiry  had  been  made,  or 
question  asked,  by  appellee,  concerning  the 
life  tenant,  and  appellant  had  refrained 
from  any  act  or  word  that  might  have  a 
tendency  to  mislead  or  deceive  him  ooaean- 
ing  her  health,  it  would  present  a  question 
that  is  not  before  us  in  this  record.  Bat, 
when  appellee  inquired  of  appellant  how  the 
life  tenant  was  "getting  along,"  and  he  re- 
plied, "He  thought  they  were  getting  along  a 
little  smoother  than  they  had  been,"  his  re- 
sponse was  not  only  deceptive  but  mislead- 
ing. The  inquiry  was  broad  enough  to  em- 
brace the  condition  of  the  life  tenant's  health, 
and  ordinarily  might  fairly  be  said  to  in- 
clude it.  So  that,  when  appellant,  without 
giving  any  intimation  that  the  life  tenant 
was  dying,  or  disclosing  in  ai^  way  his 
knowledge  of  her  condition,  replied  he 
thought  they  were  "getting  along  a  little 
smoother  than  they  had  been,"  his  purpose 
in  making  this  character  of  reply  was  mani- 
festly to  avoid  giving  him  the  infonnation 
that  he  must  have  imderatood  his  question 
called  for.  It  is  clear  that  his  object  was 
not  only  to  withhold  from  him  the  informa- 
tion in  his  poasession,  but  to  affirmatively 
deceive  him  by  leaving  the  impression  that 
there  had  been  no  immediate  change  in  the 
life  tenant's  condition,  or,  if  there  bad  been, 
that  it  was  for  the  better.  Under  the  facts 
of  this  case,  if  appellant's  contention  was 
sustained,  the  courts  would,  be  used  as  an 
agency  to  enable  him  to  perpetrate  a  wrong 
and  to  accomplish  a  fraud,  when  one  of  thn 
ends  of  the  law  as  correctly  administered  is 
to  withhold  relief  from  persons  who  seek  its 
aid  to  practise  fraud. 

The  judgment  of  the  lower  court  muat  be 
affirmed. 
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IiOVISIANA  SUPBEHXi  COURT. 
CHABLEB  B.  IiB  BLANC,  Appt, 

V. 

ORLEANS  ICE  MANUFACTUBINO  COM- 
PANY. 

(121  Ia.  249.  46  So.  226.) 

NvJsaiioa  ~  openttlon  of  loe  plant. 

Tlw  loeaticm  naA  operation  of  factories 
and  other  worica  Ulialy  to  diatnrb  nefghbon 
hj  smoke,  smells,  noise,  etc.,  must  be  deter- 
mined by  the  police  regulations  or  customs 
of  the  place.  Civil  Code,  art.  669.  Un- 
avoidable noises  resulting  from  the  opera- 
tion of  an  ice  plant  constructed  under  a 
munieipa]  permit  famish  no  basis  for  en- 
joining its  operation  as  creating  a  private 
miwHwa. 

(April  18,  1908.) 

Beadnote  by  Laim,  J. 

Oaae  Note.  —  Jfoiae  toUh  or  without  vt-  ■ 
bratton  incident  to  lau>/«l  UiduaMai 
1matneg»t  a»  a  nuimmee. 

This  note  Is  limited  to  eases  In  which 
the  alleged  nuisance  consisted  of  noise  alone, 
or  noise  aooomponfed  hy  vibrations  whieb 
affect  the  sensibilities  onlj,  and  does  not 
include  eases  where  there  was,  in  addition 
to  the  noise,  some  other  element  of  nuisance, 
such  as  smoke,  disagreeable  odors,  noxious 
vapors,  etc  And  the  note  is  also  eonflned 
to  cases  involving  noise  and  vibratiim  inci- 
dent to  a  lawful  industrial  business;  and 
cases  involving  noise  arising  from  other 
soimes,  such  as  the  ringing  of-  bells,  blow- 
ing of  whistles,  the  conduct  of  places  of 
amusement,  etc.,  have  been  excluded. 

Upon  the  subject  of  keeping  barking  dogs 
as  a  nuisance,  see  esse  note  to  Erring  v. 
Wilton,  7  L.ILA.(N.S.)  349. 

The  cases  generally  recognize  that  noise 
alone,  or  noise  accompanied  by  vibration 
which  alTects  the  sensibiiities  only,  and  does 
not  eaoso  any  actnal  physical  damage  to 
the  adjoining  property,  may  be  a  nuuance 
which  a  court  of  equity  will  enjoin. 

There  can  be  no  fixed  standard  as  to  what 
noise  would  constitute  a  nuisance  and  what 
would  not.  as  the  character  of  the  locality 
in  which  the  business  is  conducted  must  nec- 
essarily influence  the  decision.  What  would 
eonatitute  a  nnlsanoe  in  one  case  might  be 
entirely  proper  fn  another  locality;  and  this 
fiet  is  reeognized  in  the  majority  of  the 
eases. 

As  was  said  in  Riishmer  v.  Polnue  [1906] 
1  Ch.  234,  the  standard  of  comfort  differs 
according  to  the  situation  of  the  property 
and  the  class  of  people  who  inhabit  it. 

And  in  Broder  v.  Saillard,  L.  R.  2  Cb. 
Div.  692,  in  an  action  for  an  injunction  to 
restrain  the  keeping  of  horses  in  a  stable, 
the  court  said:  "It  is  no  answer  to  say  that 
the  defendant  is  only  making  a  reasonable 
use  of  his  property,  beeanse  ikett  are  many 
I7L.RJl.(N.S.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  Dis^ct  Court  for  the  Parish 
of  Orleans  in  defendant's  favor  in  an  action 
brought  to  abate  an  alleged  nuisanos  and 
to  recover  damages.  Affirmed. 
The  facts  are  stated  in  the  oi^nkRi. 
Ur.  Frank  McGloin  for  appellant. 
Mr.  Plillip  Joaepli  Patomo  for  appel- 
lee. 

Istna,  J.,  dslivared  flia  o^nioa  of  the 

court : 

This  is  a  snit  to  abate  an  all^^  nuisance 
by  injunction  and  to  reeover  damages.  The 
I^intiff  alligea,  in  snbstance,  that  the  oper- 
ation of  the  defendant's  ioe  plan^  by  day 
sad  by  night,  i«odnoes  noisss  mod  vibra- 
tioas»  whidk  are  a  cmtinnal  aodree  of  an- 
noyance and  distesss  to  petitioner  and  his 
bmily,  rasiding  on  tlia  adjoining  premlsss, 
and  which  dej^ve  them  of  necessary  rest 
and  sleep  at  night    The  petition  changes 

trades  and  many  occupations  which  are  not 
only  reasonable,  but  necessary,  to  be  fol- 
lowed, and  which  still  cannot  be  allowed  to 
be  followed  in  the  prozimi^  of  dwelling 
houses,  so  as  to  interfere  with  the  oomfoit 
of  their  hihabitants." 

In  Eller  v.  Koehler,  68  Ohio  St.  61,  67 
N.  E.  89,  the  judgment  of  the  lower  court, 
granting  an  injunction,  was  reversed,  for 
the  reasoD  that  the  judge  in  his  charge  to 
the  jury  proceeded  upon  the  theory  that  the 
character  of  the  neighborbood  in  which  the 
business  alleged  to  be  a  nuisance  was  oar- 
tied  on  was  not  to  be  considered. 

And  in  Hafer  v.  Uuynan,  7  Pa.  Diet.  R.  21, 
it  was  held  that  an  injunction  would  not 
issue  to  restrain  the  operation  of  a  boiler 
factory,  where  it  was  located  in  a  neigh- 
borhood given  over  to  a  great  extent  to 
industries  of  like  character,  and  to  some  ex- 
tent to  the  residences  of  the  employees  of 
such  industries. 

So,  also,  in  Straus  t.  Bamett,  140  Pa.  Ill, 
21  At\.  263,  it  was  held  that  the  noise 
caused  by  the  defendants  in  their  business 
as  file  makers  would  not  be  enjoined,  where 
the  works  were  located  in  a  neighborhood 
exclusively  devoted  to  manufacturing  pur- 
poses. 

And  the  annoyance  and  discomfort  suf- 
fered by  the  eomphiining  party  moat  be 
such  as  would  be  suffered  by  persons  of 

ordinary  sensibilities. 

Thus,  in  Shaw  v.  Queen  City  Forging  Go. 
7  Ohio  N.  P.  254,  the  court  said:  "The 
standard  must  be  notions  of  comfort  enter- 
tained by  persons  of  ordinary  susceptibili- 
ties, and  not  by  those  of  fanciful  or  fnstidi- 
ouB  tastes,  nor  by  those  not  sensible  of 
any  annoyance.** 

And  In  Dittman  t.  Repp,  60  Md.  528,  83 
Am.  Rep.  325,  the  court  said:  "The  au- 
thorities are  numerous  which  hold  that  noise 
alone,  if  it  be  of  such  character  an  to  be 
productive  of  actual  physical  discomfort 
and  annoyance  to  a  person  of  ordinary  sen- 
sibility, may  create  a  nuisance  and  be  the 
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that  fha  operaUon  of  nSA  plant  eonitltuteR 
a  eontianoiu  nuiaanoe,  triiich  haa  damaged 
the  petitioner  la  the  emu  of  fSjOOO. 

For  answer  the  defendant  denied  all  Uit: 
allegations  of  the  petition,  except  as  special- 
ly admitted,  and  averred  that  they  had  oon- 
stiiicted  and  were  operating  their  plant  un- 
der a  permit  from  the  municipal  authorities 
of  the  city  of  New  Orleans,  and  had  in- 
vested more  than  $125,000  in  the  enterprise, 
and  that  the  plaintiff,  residing  on  the  ad- 
joining premlsea,  did  not  oppose  the  grant- 
ing of  said  permit  by  the  city  council,  and 
never  objected  to  the  construction  and  oper- 
ation of  defendant's  lee  plant  prior  to  the 
institution  of  the  present  suit  The  respond* 
rat,  further  answering,  specially  denied  that 
the  operation  of  said  plant  was  accompanied 
by  loud,  constant,  unusual,  and  disagreeable 
noises  and  vibrations,  and  specially  denied 
that  their  business  therein  conducted  was 
a  nuisance,  eittier  pnblie  or  private. 

subject  of  an  action  at  law  or  injunction 
from  a  court  of  equity,  though  such  noiau 
may  result  from  the  carrying  on  of  a  trade 
or  business  in  a  town  or  city." 

So,  in  Seligman  v.  Victor  Talking  Mach. 
Co.  (N.J.  Cb.)  68  AtL  lOBS,  the  court  quotas 
with  approval  the  following  statement  from 
Cleveliind  v.  Citizene  Gasl^ht  Co.  20  N.  J. 
Eq.  205:  "The  discomforts  must  be  physic- 
al, not  such  as  depend  upon  taste  or  imagi- 
nation. But  whatever  is  offensive  physical- 
ly to  the  senses,  and  by  such  offenBiveness 
makes  life  uncomfortable,  is  a  nuisance;  and 
it  is  not  the  lese  so  because  there  may  be 
persons  whose  habits  and  oecupations  have 
brought  tbem  to  endure  the  same  annoy- 
ances without  discomfort.  Other  persons  or 
classes  of  persons  whose  senses  have  not 
been  so  hardened,  and  who,  by  their  educa- 
tioi)  and  habits  of  life,  retain  the  sensitive- 
ness of  their  natural  organization,  are  en- 
titled to  enjoy  life  and  comfort  as  they  are 
constituted." 

It  ia  scarcely  necessary  to  say  that  a 
business  can  be  lawfully  conducted  during 
the  daytime  without  in  any  way  being  detri- 
mental to  the  surrounding  residences,  while 
the  noise  caused  by  the  same  business  con- 
ducted at  night  would  create  an  unbearaMe. 
nuisance.  As  will  be  noted  in  the  cases  fol- 
lowing, an  injunction  has  been  frequently 
granted  restraining  the  operation  of  ma- 
chinery during  the  nighttime  only. 

In  McCann  v.  Strang,  97  Wis.  651,  72 
K.  W.  1117,  the  court  said:  "The  real  test, 
it  is  said,  whether  a  noisy  trade  is  a  nui- 
sance in  a  particular  locality  and  to  a  par- 
ticular person  in  the  enjoyment  of  his  prop- 
erty, is  whether  it  is  of  such  a  character  as 
would  be  likely  to  be  physically  nnnoyiug 
to  a  person  of  ordinary  nensibilities,  or 
whether  it  is  carried  on  at  such  unreason- 
able hours  as  to  disturb  the  repose  of  peo- 
ple dwelling  within  its  sphere." 

Observing  the  general  rules  set  out  aliovc, 
the  following  cases  held  the  noise  or  busi- 
17L.R.A.(N.S.) 


After  hearing  a  large  number  of  witneaaen 
on  each  side,  and  the  argument  of  eounid, 
the  judge  a  quo  rendered  judgment  in  tevor 
of  the  defendant   Plaintiff  has  appealed. 

The  issues  are  purely  of  fact,  and  after 
carefully  reading  and  considering  all  the 
evtdenea  adduced*  pro  and  eon,  we  are  not 
prepared  to  wy  tbat  the  judge  below  erred 
in  his  eonelusions. 

The  location  and  operation  of  factories  and 
other  worics  likely  to  disturti  neighbors  by 
reason  of  smoke,  smells,  etc.,  must  be  deter- 
mined by  the  rules  of  the  police  or  the  eua- 
tonis  of  the  place.  Civil  Code,  art.  069.  The 
evidence  shows  that  the  defendant  construct- 
ed and  Is  operating  its  plant  under  a  permit 
from  the  municipal  authorities.  The  plain- 
tiff made  no  opposition  to  the  granting  of 
this  permit.  It  is  not  charged  that  the  de- 
fendant has  violated  any  of  tiie  requirements 
of  city  ordinanees  relative  to  factories.  The 
pennit  to  operate  a  manufacturing  plant  at 

ness  indicated  to  be  a  nuisance  under  the 
circumstances: 

Ladies'  Decorative  Art  Club's  Appeal,  10 
Sadler  (Pa.)  150,  22  W.  N.  C.  75,  13  AtL 
637,  where  the  defendants  conducted  a 
school  for  fnttntetion  in  the  arts  of  metal 
work  and  wood  carving  in  the  house  ad- 
joining plaintiff's;  Roth  v.  Conly,  21  Ky. 
L.  Rep.  1623,  66  S.  W.  881,  where  the  noise 
complained  of  was  made  by  unreasonable 
operation  of  defendant's  business  in  a  house 
or  shed  adjoining  the  plaintiff's  residence; 
Lipman  v.  Pulman,  91  L.  T.  N.  S.  132,  where 
the  noise  and  vibration  of  a  printing  office 
interfered  with  the  quiet  enjoyment  of  an 
adj<dniiMr  house  used  partly  as  a  residence 
and  partly  for  the  business  of  a  green  grcK 
cer;  Yocum  v.  Hotel  St.  George  Co.  18 
Abb.  N.  C.  340,  where  the  operation  of  elec- 
tric-light engines  in  the  cellar  of  a  hotel 
caused  such  noise  and  vibration  as  to  render 
adjf^ing  property  materially  uncomfortable 
and  to  interfere  with  the  carrying  on  of 
ordinary  conversation;  Braender  Harlem 
Lighting  Co.  2  N.  Y.  Snpp.  245,  where  un- 
timely and  unusual  noises  were  made  by 
an  electric-lighting  plant,  and  the  vibration 
caused  a  jarring  of  the  adjoining  houses 
such  as  might  be  caused  by  the  passing  of 
a  Are  engine  or  a  heavy  ice  wagon;  Scott 
V.  Firth,  4  Fost.  &  F.  349,  where  the  opera- 
tion of  a  rolling  mill  near  the  houses  of 
plaintiff  caused  such  noises  and  vibration  as 
to  cause  the  tenants  of  the  latter  to  leave; 
Sturges  V.  Bridgraan,  L.  R.  11  Ch.  Div.  852, 
where  the  noise  and  vibration  of  defendant's 
confectionary  factory  prevented  the  plain- 
tiff, a  physician,  from  using  a  building  erect- 
ed in  bis  garden  especially  for  consulting 
niirpoaes;  Roskell  v.  Whitworth,  19  Week. 
Rep.  804,  where  an  iron  and  steel  factory 
was  located  near  a  church  and  school;  El- 
liotson  V.  Feetham,  2  Bing.  N.  C.  134.  where 
a  workshop  was  located  near  a  residence  in 
a  residential  district;  Wallace  v.  Auer.  10 
Phila.  356,  where  a  silver  and  gold  beater 
set  up  his  business  in  a  residential  nei^< 
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a  particular  place  carries  with  it  the  privl- 
lijge  of  using  all  macliinerj  necesamry  for  the 
particular  woric.  The  owner  of  such  a  plant 
must  take  all  proper  precautions  to  prevent 
noise,  smoke,  etc.,  from  becoming  a  nuisance 
to  the  nei"rhbors,  and  to  that  «id  must  com- 
jlj  with  the  requirements  of  all  the  police 
regulations  on  Uie  subject-matter 

This  Iwing  done,  unavoidable  noisb,  smoke, 
ete.,  must  be  considered  as  an  inconvenience 
to  which  the  neighbors  must  submit  for  the 
pnblie  good.  Of  course,  a  city  ordinance  or 
permit  cannot  validate  a  nuisance.  Blanc 

Hurray,  39  La.  Ann.  162,  61  Am.  Rep. 
7.  The  noise  of  a  factory  is  not  a  nuisance 
per  ae.  New  Orleans  v.  Lagasse,  114  La. 
loss,  38  So.  828. 

In  FroiTinher  v.  Oswald  Ironworks,  111 
La.  708.  M  LJLA.  228,  3S  So.  821,  and  118 
La.  1077,  43  So.  882,  there  wraa  no  permit 
from  the  municipal  authorities,  and  the  de- 
fendant was  operating  boiler  and  sheet  iron 


works,  thereby  causing  intc^erable  noises 
and  also  injurious  vibrations. 

The  evidence  shows  beyond  dispute  that 
the  machinery  of  defendant's  plant  operate* 
with  little  or  no  noise  and  causes  no  vihra- 
tion.  There  is  no  steam  exhaust.  The  only 
noise  of  any  consequence  results  from  tlie 
handling  of  large  ioe  cans,  and  this  noise 
seems  to  be  pr8ctiei>lly  unavoidable.  The 
witnesstis  differ  widely  as  to  its  intensity. 

The  plaintiff  did  Tot  taka  the  stand  in  Ms 
own  behalf,  but  was  content  to  file  his  em 
parte  affidavit  for  the  injunction.  We  think 
the  evideilee  preponderates  in  favor  of  the 
defendant,  whose  witnesses  testified  from  in- 
side knowledge  of  the  working  of  the  plant 
and  of  the  noises  thereby  produced.  Many 
of  the  noises  testified  to  by  plaintiff's  wit- 
nesses were  either  imaginary  or  did  not  ema- 
nate from  the  lee  plant. 

Judgment  affirmed. 


borhood;  Froelicher  v.  Oswald  Ironworks, 
111  La.  705.  64  LJI.A.  228,  35  So.  821, 
where  a  boiler  factory  was  conducted  upon 

Svmises  in  a  neighborhood  not  strictly  res- 
ential,  and  the  plaintiff  himself  conducted 
a  saddlery  business  upon  his  premises; 
Rnshmer  v.  Polsue  [1906]  1  Ch.  234,  where 


chinery  would  be  enjoined,  although  the  orig- 
inal noise  and  vibration  were  entabtisbed 
by  prescription. 

And,  in  Ball  V.  Kay,  supra,  it  was  belt* 
that,  where  the  increased  noise  from  a 
stable  seriously  interfered  with  the  welfare 
of  the  next-door  neighbor,  an  injunction 


the  machinery  in  a  printing  shop  separated  {  would  issue  reetrainiiig  such  noise,  although 
by  a  party  wall  from  a  house  used  partly  <  the  building  bad  previously  for  a  long  time 
for  residence  and  partly  for  conducting  a  i  been  used  as  a  staute. 

dairy  business  was  operated  at  night;  Far-  |  An  injunction  will  not  issue  to  enjoin 
rell  V.  Foster,  cited  in  34  Fhila.  Leg.  Inc.  88,  the  conduct  of  a  lawful  business  where  there 
where  a  trip  hammer  was  operated  between  '  has  been  no  actual  injury  to  the  plaintiff. 


the  houra  of  seven  in  the  evening  and  six 
in  the  morning;  Dennis  v.  Eckhardt,  3 
Grant,  Cas.  S90,  where  a  tinsmith  kept  up 
his  business  from  daylight  until  about  11 
o'clock  at  night  in  a  shop  constructed  of 
thin  boards  and  located  about  8  feet  from 
plaintiff's  sleeping  apartments;  Seligman  v. 
Victor  Talking  Mach.  Co.  {K.  J.  Ch.)  63 
Atl.  1093,  where  a  manufacturing  plant  was 
located  in  the  same  block  with  plaintiff's 
dwelling  apartments,  and  operated  at  night; 
Hhaw  V.  Queen  City  For^ng  Co.  7  Ohio  N. 
i*.  254,  where  the  operation  of  a  trip  ham- 
mer in  defendant's  carriage  hnrdware  fac- 
tory was  carried  on  night  and  day;  Broder 
V.  Saillard,  L.  R.  2  Ch.  Div.  692,  where  the 
ordinary  noise  made  by  the  stamping  of 
horses  in  a  stable  interfered  seriously  witb 
the  rest  and  comfort  of  the  occupants  of  a 
house  built  close  to,  but  not  actually  touch- 
ing, the  walls  of  the  sUble;  Ball  v.  Bay,  L. 
R.  8  Ch.  467,  where  a  new  occupier  of  a 
stable  so  altered  the  building  that  the  noise 
of  the  horses  was  an  annoyance  to  his  next- 
door  neighbor;  Bartlett  V.  Marshall,  44 
Week.  Rep.  251,  where  the  noise  was  caused 
by  newspaper  carta  and  the  shouting  of 
newsboys  at  an  early  hour  of  the  morning. 

In  some  eases  an  increased  noise  will  be 
restrained,  although  the  original  noise  was 
not  a  nuisance. 

Thus,  in  Heather  r.  Pardon,  37  L.  T.  N. 
S.  393,  it  was  held  that  the  increased  noise 
and  vibration  caused  by  a  change  of  ma- 
17L.R.A.(X.S.)  IS 


Thus,  in  McCaffrey's  Appeal.  106  Pa.  2B3. 
341,  the  court  refused  to  grant  an  Injunc- 
tion restraining  ttie  operations  of  a  tii.u<iin 
laundry  on  the  second  floor  of  a  building, 
where  it  did  not  appear  that  the  pliuntiffs, 
who  occupied  the  first  floor  of  the  building, 
or  their  employees,  were  injured  in  any 
way. 

So,  also,  in  Scott  r.  Houpt,  8  Kulp  42. 
it  was  held  that  the  mere  noise  made  by 
be  granted  to  restrain  the  noise  m^de  by 
steam  planers,  circular  saws,  etc.,  where,  al- 
though the  noises  were  discomforting,  they 
were  not  actually  injurious  to  health,  nor 
unusual  or  peculiar. 

And  in  McCann  v.  Strang,  97  Wis.  551. 
72  N.  W.  1117,  it  was  held  that  the  buzzing 
noise  made  by  an  electric-light  plant,  al- 
though distinctly  heard  at  the  plaintiff's 
building,  was  not  a  nuisance,  and  would 
not  be  abated,  where  it  produced  no  material 
injury  to  the  plaintiff,  and  was  not  carried 
on  after  11  o'clock  at  night. 

In  McKeon  v.  See,  4  Robt.  449,  Affirmed 
in  51  N.  Y.  300,  10  Am.  Rep.  659,  it  was 
held  that  mere  noise  to  be  a  nuisance  must 
be  unusual,  ill-timed,  or  deafraini^:  and 
following  this  definition  it  was  held  in  Bu'.  - 
terfleld  v.  Klaber,  52  How.  Pr.  255,  that  tlic 
noise  made  by  cutting  and  polishing  marble 
by  machinery  during  regular  working  hours, 
which  did  not  interfere  with  ordinary  con- 
versation in  the  room  where  the  machinery 
was  at  work,  was  not  a  nuisance. 
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Nor  vill  an  injuDction  be  granted  to  re- 
atrain  a  Javrful  buuness,  where  the  buaineaa 
ia  conducted  in  a  reasonable  and  careful 
manner  and  the  noise  oomplained  of  causes 
but  trifling  injuries. 

Thus  in  McOutre  t.  Bloomingdalc,  83 
Misc.  337,  68  N.  Y.  tiupp.  477,  in  an  action 
to  restrain  the  running  of  pneumatic  blow- 
ers and  electric-ligbt  engines  and  machinery, 
ao  aa  to  cause  Ttbration  and  noiae  on  plain- 
tifTs  prenUaea,  it  was  held  that  the  running 
of  the  blowera  was  a  reaaonable  use  of 
the  premises,  althoueh  they  made  a  puffing 
noise  plainly  audible  in  certain  parta  of 
plaintiff's  house  when  tite  windows  were 
open. 

So,  also,  in  Etier  t.  Koehler,  88  Ohio  St 
61,  67  N.  E  89,  in  an  action  to  recover 
dama^  for  injuries  alleged  to  have  been 
caused  by  the  defendant's  machineiy  on  an 
adjoining  lot^  the  judgment  of  the  trial 
court  was  rereraed  upon  th^  ground  that 
the  judge  erred  in  refusiiu;  to  inatruet  the 
jury  that  the  plaintiff  could  not  recover  if 
they  found  that  the  injuriea  were  trifling, 
or  if  the  defendant's  business  was  conducted 
in  a  careful  and  legal  way  in  a  locality 
given  over  to  businesses  of  like  character. 

And  in  Romer  v.  St.  Paul  City  R.  Co.  75 
Minn.  211,74  Am.  St.  Rep.  465,  77  N.  W. 
825,  it  was  held  that  an  injunction  would 
not  issue  to  enjoin  the  operation  of  street 
cars  over  tracks  and  curves  entering  de- 
fendant's hams,  In  close  proximity  to  the 

filaintiff*8  house,  where  it  appeared  that  the 
□cation  of  the  tracks  and  curvea  was  not 
an  improper  or  unreaaonable  one,  and  that 
the  operation  of  the  cars  generally  was  au- 
thorised by  the  ordinances  of  the  dty. 

So  an  injunction  was  refused  in  Penrose 
V.  Kixon.  140  Pa.  46.  21  Atl.  364,  where  the 
alleged  nuisance  consisted  of  the  moving  of 
stage  properties,  etc.,  from  a  theater  build- 
ing late  at  niglit,  it  appearing  from  the 
evidence  that  there  was  no  unnecessary 
noiae  made  by  the  defendanta. 

Mor  will  an  iigunetion  isaue  where  the 
evidence  as  to  the  injury  is  conflicting. 
Thus,  in  Miller  t.  Schindle,  16  Pa.  Co.  Ct. 
where  the  evidence  was  very  conflicting  aa 
to  both  the  noise  and  the  vibratory  effect 
of  printing  presses,  it  was  held  that  the 
lower  court  committed  no  error  in  refusing 
to  grant  an  injunction,  in  view  of  the  great 
damage  which  the  defendant  would,  sustain 
if  he  were  enjoined  against  pursuing  bis 
printing  business. 

So,  in  Hafer  v.  Guynan,  7  Pa.  Dist.  R.  21, 
it  was  held  that  an  injunction  will  not  is- 
sue to  restrain  the  operation  of  a  legal  busi- 
ness where  the  evidence  leaves  any  doubt 
as  to  the  injuries  caused. 

So,  also,  in  Scott  v.  Houpt,  aupra,  the 
court  aaid:  "There  must  be  an  absolute  in- 
vasion of  the  rights  of  those  affected  by  it 
[the  noise]  before  it  can  be  so  condemned, 
and  unless  the  business  in  which  it  arises 
is  a  nuisance  per  «e, — which  it  seems  to  me 
caa  almost  never  be  the  case  so  far  as 
noise  only  is  concerned, — the  fact  that  it  is 
a  nuisance  must  t>e  clearly  eatabUshed  be- 
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fore  a  court  of  equity  can  be  asked  to  in- 
terfere." 

And  in  Powell  v.  Bentley  A  Q.  Furni- 
ture Co.  34  W.  Va.  804,  12  L.R.A  53,  12 
S.  E.  1085,  in  an  action  to  enjoin  the  de- 
fendant from  running  its  furniture  factory 
in  suoh  a  manner  aa  to  produce  loud  and  in- 
jurious noises  which  interfered  with  the 
plaintiff's  physical  comfort  and  the  enjoy- 
ment by  him  of  his  house,  lot,  and  premises, 
it  was  held  that  an  injunction  would  not 
isaue  upon  the  ground  that  courts  of  equity 
would  not  enjoin  « legal  manafaeturfnglMial- 
neaa  unleaa  the  fait  \.t  nuisuioe  were  mad* 
in  some  way  to  appear  clearly,  beyond  all 
ground  for  fair  questioning. 

Numerous  other  cases  may  be  cited  which 
present  some  unusual  phase  of  the  question. 

The  noise  made  by  pumps  necessarily  used 
in  sinking  a  shaft  in  a  lot  adjaicent  to  plain- 
tiff's residence,  under  the  powers  granted  by 
certain  water  aeta,  was  held  in  Harrison  v. 
Southwark  &  V.  Water  Co.  [1891]  2  Ch. 
409,  not  to  be  a  nuisance  at  law,  in  the 
absence  of  any  ncgligenoe  in  tha  eondoct  of 
the  business. 

But,  in  Morton  v.  New  York,  140  N.  T. 
207,  22  L.R.A.  241,  36  N.  E.  490,  it  was 
held  that  the  right  of  a  city  to  build  « 
pumping  station  for  waterworks  on  Ita  own 
land  so  near  to  the  premiaea  of  a  private 
owner  that  buildings  subsequently  erected 
by  him  will  be  made  untenantable  by  noise 
and  vibration  of  the  pumping  machinery, 
is  not  conferred,  even  if  the  legislature  has 
power  to  confer  it  without  compensation 
to  him,  by  general  authority  to  tocate  neces- 
sary structures  and  machinery  for  the 
waterworks 

In  an  action  to  restrain  a  railroad  com- 
pany from  bringing  animala  into  a  oercain 
station  upon  the  ground  that  the  noise  made 
oy  the  animals  and  drivers  was  a  nuisance, 
it  was  held  In  Truman  v.  London,  B.  A 
S.  C.  R.  Co.  L.  R.  25  Ch.  Div.  423,  that  an 
injunction  would  be  granted  aa  the  railroad 
company  was  not  obliged  under  ita  charter 
to  carry  cattle  or  to  maintain  atationa  for 
them,  and  the  defendant  had  not  ahown  the 
tmpoasibllity  of  erecting  a  station  anywhere 
else  without  its  being  a  nntsance. 

In  Shepard  v.  Hill.  161  Mass.  640,  24  N. 
B.  1025,  in  an  action  for  a  nuisance  which 
consisted  of  the  noise  of  operating  a  paper 
mill  night  and  day  within  a  short  distance 
of  plaintiff's  house,  it  was  held  no  error 
to  admit  evidence  to  show  the  kind  and 
amount  of  noise  produced  by  the  psper  mill, 
that  the  ntrise  was  not  greater  than  that 
of  other  paper  mills  of  a  similar  character 
and  capacity,  that  the  machinery  used  waa 
the  ordinary  and  usual  kind  of  machinery, 
that  it  was  the  custom  of  other  mills  to  run 
night  and  day,  and  that  a  paper  mill  could 
not  compete  with  other  mills  unleaa  it  did 
run  night  and  day. 

The  giving  of  music  lessons  within  Tea> 
sonable  hours  was  held  not  to  be  a  nuisance 
in  Christie  v.  Davey  [1893]  1  Ch.  316. 

In  CuAran  v.  McGrath,  67  III.  App.  506, 
it  was  held  that  an  injunction  would  not 
the  defendants  maaafaoturing  plant  waa 
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«  BniBanoe,  mud  the  fact  that  othen  were 
disturbed  by  the  noiBe  wu  no  defense  in  an 
action  for  damages  upon  the  ground  of  nui- 
■aaee. 

In  First  Baptist  Church  y.  Utica  &  S.  R. 
Oo.  6  Baib.  313,  It  ma  held  that  the  tms- 
teet  oi  a  ehurdi  eonld  not  noow  for  tlia 
d^treeifttion  of  their  property  for  use  for 
divine  worship  from  the  noue  caused  by 
the  operation  of  a  railroad  in  dose  proximi- 
ty thereto,  as,  although  the  disturbance  al- 
lied might  have  been  a  public  nuisance, 
yet  as  to  the  plaintiffk  the  oonseqnences 
were  too  remote. 

However,  in  First  Baptist  Omreh  v.  Sche- 
nectady &  T.  R.  Co.  e  Barb.  79,  an  action 
brought  by  the  same  plaintiff  against  an- 
other railroad  occupying  the  same  tracks, 
but  before  the  appellate  term  in  a  different 
department,  it  was  held  that  the  plaintiiT 
had  a  cause  of  action  both  for  damage  and 
for  an  injunction. 

In  Sparhawlc  t.  Union  Fms.  R.  Co.  64 
Fft.  401»  the  court  held  that  an  Injunction 
would  not  issue  to  nstzain  the  nuisance  of 
a  noise  created  by  n  business  which  was 
in  itself  illegal,  as  an  adequate  remedy  at 
taw  existed. 

And  in  White  t.  Cohen,  19  Eng.  L.  ft  Eq. 
Rep.  146,  it  was  held  that  equity  would  not 
interfere  to  enjoin  a  nuisance  if  adequate 
eoanpensation  therefor  in  damages  oould  be 
neovered. 


msraSSIPPI  SUPREUE  COVBT. 
W.  L.  6AMBRSIA  Appt, 

T, 

STATE  OF  MI88ISSIFFL 

(—  Hiss.  — ,  4e  So.  138.) 

Dying  declaration  —  erldenoe  to  dis- 
credit. 

1.  Evidence  that  deceased  did  not  believe 
in  a  Supreme  Being,  offered  to  discredit  his 
dying  declaration,  is  not  rendered  Inad- 
missible by  the  fact  that  it  relates  to  a  time 
a  year  before  his  death. 

Evidence  —  admlBslblUtr  —  donbC 

2.  A  serious  doubt  as  to  the  admissibility 
of  evidence  in  a  criminal  case  should  be 
solved  in  favor  of  the  accused. 

(April  27,  1908.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Smith  County 
eonvieting  him  of  murder.  Reversed. 

Defeased  was  shot  from  ambush,  and  the 
only  evidenoe  to  connect  defendant  with  the 
crime  waa  his  dying  declaration. 
Further  facts  appear  fn  the  opinion. 

Kote.  —  The  effect  of  disbelief  in  Ood  up- 
on the  admissibility  of  dying  declarations 
is  discussed  in  a  subject  note  to  Worthington 
V.  State,  66  L.R.A.  353,  and  in  an  opinion  in 
the  case  of  SUte  v.  Hood,  16  LJl.A.(N.8.) 
448. 
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Messrs.  J.  J.  Stubbs,  B.  W.  Sfaar^ 
bronyh,  R.  S.  Tullas,  O.  R.  Noble,  W. 
H.  Hagfaes,  and  Stone  Deavonrs  for  ap- 
pellant. 

Mr.  Georxe  Butler  for  the  State. 

Mayes,  J.,  delivered  the  opinion  of  the 
court: 

Among  the  many  assignments  of  error 
made  in  this  case  we  deem  it  necessary  to 
notice  only  the  one  discussed  in  the  opinion. 
The  evidence  upon  which  appellant  was  con- 
victed vras  mainly  circumstantial.  The  only 
positive  proof  as  to  who  did  the  killing  is 
shown  by  the  dying  declaration  of  deceased. 
Under  these  circumstances,  and  by  way  of 
impeachment  of  this  dying  declaration, 
which  is  the  most  damaging  and  conclusive 
testimony  aa  to  who  did  the  killing,  the  de- 
fense offered  a  witness  to  show  that  the 
deceased  was  an  infidel,  and  offered  to  prove 
that  the  deceased  boasted  of  the  fact  that 
he  did  not  believe  in  Ood,  the  devil,  or  any- 
thing of  a  like  nature;  that  deceased 
an  irreligious  man,  and  had  contempt  for 
the  church,  etc  The  witness  by  whom  this 
was  sought  to  be  proven  had  employed  de- 
ceased, but  he  had  quit  working  for  him 
about  a  year  before  he  was  killed,  and  from 
that  time  witness  had  no  acquaintance  with 
him.  The  testimony  was  objected  to  by  the 
state,  and  the  objection  was  sustained;  the 
court  assigning  as  a  reason  for  excluding 
this  testimony  that,  in  its  judgment,  it 
thought  such  testimony  ought  to  be  confined 
to  the  time  the  supposed  dying  declaration 
waa  made.  In  the  «aae  of  HiU  v.  State,  M 
Miss.  432,  1  So.  4M,  It  was  held  that  testimo- 
ny of  this  character  was  admissible  for  what- 
ever it  was  worth  as  a  detraction  from  t\ut 
weight  and  value  of  the  dying  declaration. 
Su<^  proof  is  not  admissible  for  the  purpose 
of  rendering  immnpetait  the  dying  declara- 
tion; but,  when  the  dying  declaration  had 
been  admitted,  such  proof  is  admissible  as 
affecUng  the  value  of  the  dying  declaration, 
and  it  is  proper  to  go  to  the  jury  for  what- 
ever It  is  worth,  i  1B19,  Code  1906.  The 
dying  declaration  of  a  party  is  simply  a 
part  of  the  evidence.  It  is  not  regarded  in 
law  as  more  sacred  than  the  testimony  of  a 
witness,  to  sfty  the  least  of  it.  It  is  subject 
to  discredit  and  impeachment  by  any  com- 
petent testimony  which  impairs  its  value. 

Under  our  law  it  la  a  prerequisite  of  the 
right  to  testify  that  the  witness  shall  be 
sworn  or  affirmed  to  speak  the  tmth.  The 
object  of  the  oath  or  afflrmatlon  which  the 
law  requires  of  a  witness  before  be  may  tes- 
tify is  to  obtain  a  hold  on  his  conscieniv  by 
thus  reminding  him  that  tliere  is  a  super- 
hunuin  power  to  whom  he  will  be  retribn- 
tively  accountable  for  any  false  statements. 
The  oath  or  affirmation  presupposes  a  belief 
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by  the  party  making  it  in  that  superior 
power  which  is  clung  to  by  all  Christian 
people.  As  affecting  the  credit  of  any  wit- 
ness's testimony,  it  may  be  shown  that  the 
party  introduced  has  no  sense  of  the  binding 
force  of  his  oath  or  affirmation,  because  he 
does  not  believe  in  a  Supreme  Being.  For 
the  same  reason  such  testimony  is  admis- 
sible as  affecting  the  credit  to  be  given  by 
the  jury  to  a  dying  declaration.  It  is  true 
that,  in  order  to  render  admissible  a  dying 
declaration,  it  need  not  have  the  sanction 
of  an  oath.  Because  the  dying  declaration 
is  made  under  a  sense  of  impending  disso- 
lution, the  law  considers  this  as  imposing 
upon  the  conscience  of  the  declarant  as 
great  an  inducement  to  speak  the  truth  an 
could  be  imposed  by  any  form  adopted  by 
the  law.  Wigmore,  Ev.  i  1443;  21  Cyc.  Law 
&  Proc.  p.  992.  The  dying  declaration  may 
be  discredited  by  any  testimony  which  would 
be  permissible  to  discredit  the  testimony  of 
the  declarant,  were  he  in  court  testifying. 
This  being  the  case,  the  dying  declaration 
may  be  discredited  by  showing  that  the 
declarant  was  a  nonbeliever;  and  such  teati- 
mony  is  for  the  jury  to  pass  on,  and  to  say 
to  what  extent  it  shall  be  allowed  to  affect 
the  'value  of  the  dying  declaration  as  evi- 
dence. It  can  make  no  difference  when  this 
state  of  mind  existed,  in  so  far  as  it  affects 
the  admissibility  of  such  evidence.  It  ■wa.a 
not  necessary,  in  order  to  render  this  testi- 
mony admissible,  that  it  should  show  that 
the  deceased  was  a  nonbeliever  at  or  near 
the  time  he  made  the  dying  declaration.  It 
was  admissible  on  the  part  of  the  defense 
to  show  that  such  a  state  of  mind  existed 
at  any  time  during  the  life  of  deceased,  anil 
it  was  for  the  jury  to  say,  under  the  facts, 
whether  or  not  deceased  had  reformed  or 
been  converted  to  the  faith,  and  what  in- 
fluence it  should  have.  It  can  in  no  way 
affect  the  right  to  introduce  the  testimony 
by  showing  that  this  frame  of  mind  existed 
a  long  time  prior  to  the  date  the  dyinfi;  doc- 
laration  was  made.  The  time  when  this  con- 
dition of  mind  is  shown  to  have  exiateil  is 
a  matter  of  argument,  to  be  made  to  the 
jury,  as  showing  or  not  showing  that  it  ex- 
isted at  the  time  the  dying  declaration  was 
made,  and  hence  as  to  its  weight;  or  it  was 
open  to  the  state  to  rebut  this  proof  of  non- 
belief  by  other  proof  that  the  condition  of 
the  mind  of  the  deceased  had  changed. 

But  all  these  matters  were  for  the  jury  on 
the  proof  made,  and  could  not  affect  the  ad- 
missibility of  the  testimony.  Wherever  there 
is  any  serious  doubt  in  the  law  as  to  wheth- 
er or  not  certain  proof  ia  or  is  not  permia- 
sible,  a  safe  rule  to  pursue  is  to  solve  the 
doubt  in  favor  of  the  accused  and  permit 
the  testimony  to  go  to  the  jury.  What  is 
here  said  in  reference  to  admitting  testimony 
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in  cases  of  serious  legal  doubt  equally  applies 
to  the  granting  of  instructions  in  favor  of 
accused.  If  this  policy  was  pursued  by  the 
trial  court,  it  would  save  many  reversals. 
On  the  facts  in  this  case,  we  are  not  pre- 
pared to  say,  with  this  proof  in,  that  the 
jury  would  have  returned  the  same  verdict; 
and,  because  of  this,  it  is  compulsory  on  us 
to  reverse  the  case.  The  testimony  offered 
was  in  impeachment  of  the  most  dangerous 
evidence  in  this  case  showing  the  guilt  of 
the  appellant.  It  was  admissible,  and  it 
is  not  for  us  to  say  what  weight  would 
have  been  given  to  it  by  the  jury.  They 
had  a  right  to  hear  this  testimony,  and  to 
pass  on  it,  and  to  give  it  such  weight  as. 
in  their  judgment,  they  deemed  proper. 
Reversed  and  remanded. 


MISSOURI  SITFREMi:  001]IET. 
(Division  No.  1.) 

HENRY  J.  KOERNER,  Appt., 

V. 

ST.  LOUIS  CAR  COMPANY,  Respt 

(209  Mo.  141,  107  S.  W.  481.) 

Master  —  fellow  servant  —  dlstlniH;  de- 
partments. 

1.  One  employed  to  paint  cars  in  a  very 
large  car-manufacturing  plant  requiring 
various  and  distinct  branches  of  labor,  and 

who  works  under  the  general  paint  foreman, 
is  not  a  fellow  servant  of  the  switching  erew 
employed  and  auperintended  by  the  general 
superintendent  to  move  cars  aa  the  exigen- 
cies of  the  work  require,  over  whom  tlie 
paint  foreman  has  no  authority. 
Same  —  safe  working  place  —  duty. 

2.  A  car  manufacturer  who  sets  a  paint- 
er to  work  on  a  car  owes  him  the  duty  of 
seeing  that  other  cars  are  not  run  against  it, 
and  that  cars  pulled  out  are  not  attached  to 
it  without  giving  him  warning  of  intention 
to  move  the  car;  and  is  responsible  for  tht- 
negligence  of  hia  servant,  of  whatever  gradi-. 
to  whom  he  delegates  the  performanoe  of  the 
duty. 

Same  —  contributory  negligence. 

3.  One  sent  to  paint  a  car  is  not  negligent, 
as  matter  of  law,  to  failing  to  place  his  scaf- 
fold so  that  it  will  clear  the  car  steps  in 
case  the  car  moves  where  he  has  a  right  to 

Note.  —  Upon  the  question  whether  a 
servant  charged  with  the  duty  to  warn  other 
servants  of  danger  is  a  vice  principal,  sec 
case  note  to  Illinois  Steel  Co.  v.  Zlemkowski, 
4  L.R.A.(N.S.)  1161;  as  to  whether  the 
duty  of  a  railroad  or  street  railway  com- 
pany with  respect  to  sii^nals  or  warnings  is 
a  delegable  one,  see  subject  note  to  Lafayette 
Bridge  Co.  v.  Olsen,  64  L.R.A.  124;  and  caae 
note  to  Carter  y.  MeDermott,  10  L.R.A. 
(N.S.)  1108. 
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n\f  on  the  ear  not  behig  mored  without 
mrniiig. 

(Ora.Tes,  J.,  dissents.   Burgess,  J.,  dissents 
from  'proposition  2.) 

(January  27,  1008.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Lonis  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries allied  to  have  been  caused  by  de- 
fendanVs  nigligenoe.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  William  L.  Bobnenknmp  and 
William  B.  Gentry,  for  appelUnt: 

The  switchnum  vas  a  servant  in  a  dif- 
ferent department  from  the  department  in 
which  the  plaintiff  was  employed,  for  whose 
act  the  master  was  liable. 

Lanning  v.  Chicago  G.  W.  R.  Co.  106  Mo. 
647,  04  S.  W.  401 ;  Dims  T.  Chicago  &  A. 
R.  Co.  lOB  Mo.  413,  18  hJRJL  702,  10  S. 
W.  412;  Parker  t.  Hannibal  &  St.  J.  R. 
Co.  100  Mo.  362,  IS  LJtA.  802,  10  S.  W. 
1110;  Sullivan  v.  Missouri  P.  R.  Co.  07 
Mo.  lis,  10  S.  W.  862;  Condon  v.  Missouri 
P.  R.  Co.  78  Mo.  667;  Tabler  v.  Hannibal 
ft  St.  J.  R.  Co.  03  Mo.  70,  5  8.  W.  810; 
Smith  T.  Wabash,  St  L.  ft  P.  R.  Co.  02 
Mo.  360,  1  Am.  St.  Rep.  720,  4  S.  W.  120; 
Miller  v.  Missouri  P.  R.  Co.  100  Mo.  360. 
32  Am.  St.  Rep.  673,  10  S.  W.  S8;  Swadley 
T.  Missouri  P.  R.  Co.  118  Mo.  268,  40  Am. 
St.  Rep.  366,  24  S.  W.  140;  Jonea  v.  St. 
Louis  Southwestern  R.  Co.  125  Mo.  666,  26 
LR.A.  718,  46  Am.  St.  Rep.  614,  28  S.  W. 
883;  Keown  v.  St.  U)uis  R.  Co.  141  Mo.  86, 
41  S.  W.  926;  Scblereth  T.  Missouri  P.  R. 
Co.  116  Mo.  87,  21  S.  W.  1110. 

The  duty  owed  by  th£  master  to  furnish 
the  servant  a  reasonably  safe  place  to  work 
oould  not  be  imposed  upon  any  servant, 
whetiier  of  higii  or  low  position. 

Dayharsh  v.  Hannibal  &  St.  J.  R.  Co.  103 
Mo.  670,  23  Am.  St.  Rep.  00,  16  S.  W.  654; 
Moore  v.  Wabash,  St.  L.  ft  P.  IL  Co.  86  Mo. 
588;  Metropolitan  West  Side  Kiev.  R.  Co. 
T.  Skola,  183  111.  454,  76  Am.  St.  Rep.  120, 
66  N.  E.  171;  Hannibal  ft  St.  J.  R.  Co.  v. 
Fox.  31  Kan.  687,  3  Pac.  320;  St  Louis, 
A.  ft  T.  R.  Co.  T.  Triplett,  64  Ark.  289, 
II  L.R.A.  778.  16  S.  W.  831,  16  S.  W.  266; 
Kvansville  ft  T.  H.  R.  -Co.  v.  Holcomb,  9 
Ind.  App.  198,  36  N.  E.  30;  International 
ft  O.  N.  R.  Co.  V.  Hinzie,  82  Tex.  623,  18 
8.  W.  681. 

The  department  rule  is  not  limited  to 
railroads. 

Musick  V.  Jacob  Dold  Packing  Co.  58  Mo. 
App.  322;  Sullivan  t.  Missouri  P.  R.  Co. 
Bupra ;  Condon  v.  Missouri  P.  R.  Co.  supra ; 
Hall  V.  Missouri  P.  R.  Co.  74  Mo.  208; 
Illinois  Steel  Co.  t.  Bauman,  178  111.  361, 
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60  Am.  St  Rep.  316,  08  N.  E.  107;  Wenona 
Coal  Co.  V.  Holmquist,  51  IIL  App.  607; 
Hammarberg  v.  St.  Paul  ft  T.  Lumber  Co. 
10  Wash.  637.  63  Pac.  727;  Bellis  v.  Max- 
fleld,  1  A.  J.  R.  (Victoria)  35;  Bain  v. 
Athens  Foundry  ft  Macb.  Worln.  76  Ga. 
718;  MciT^icgart  v.  Eastman's  Co.  27  Misc. 
184,  67  N.  Y.  Snpp^  222;  Kielley  T.  Belcher 
Silver  Min.  Co.  3  Sawy.  437,  Fed.  Cas.  No. 
7,760;  John  Spry  Lumber  Co.  T.  Duggan, 
80  lU.  App.  304;  North  Chicago  Rolling 
Mill  Co.  V.  Johnson,  114  HI.  67,  20  N.  E. 
186;  Letter  v.  Einnare,  68  lU.  App.  688. 

Messrs.  Seddon  A  Holland  for  respond- 
ent 

Oantt,  Ch.  J,,  delivered  the  0{^ion  of 
the  court: 

This  is  an  action  for  damages  for  per- 
smal  injuries,  commenced  in  the  circuit 
court  of  the  city  of  St  Louis.  At  the  close 
of  the  plaintiff's  case,  the  circuit  court  gave 
a  peremptory  instruction  to  find  for  the  de- 
fendant, and  a  verdict  was  aooordingly  re- 
turned. After  an  unsuccessful  motion  for  a 
new  trial,  the  eausa  was  a^Maled  to  this 
court 

The  petition  alleges  the  incorporation  of 
the  defendant  and  charges  Uiat  it  was  en- 
gaged in  the  business  of  manufacturing 
street  cars,  and,  in  carrying  on  its  business, 
it  maintained  large  sheds,  yards,  and  rail- 
road tracks,  both  in  the  yards  and  in  the 
Bheds,  wherein  cars  were  kept  standing  until 
they  were  ready  to  be  taken  out  and  de- 
livered to  pnr<^aaers;  that  for  the  purpose 
of  movii^r  the  ears  from  place  to  place  in 
tiie  yards  and  sheds,  the  defendant  had  a 
crew  known  as  a  "awitching  crew,"  composed 
of  a  motorman  and  switchman;  tJiat  tlie 
motormui  ran  what  vras  known  as  a  "dum- 
my," which  was  in  fact  an  dectrie  ear,  and 
that  it  waa  the  duty  of  the  switchman  to 
give  proper  signals  to  the  motorman,  and 
it  was  the  duty  of  the  motorman  to  start 
and  stop  the  dummy  on  receipt  of  these  sig- 
nals; that,  in  addition  to  having  the  duty 
of  signaling  to  the  motonuan,  the  switch- 
man was  intrusted  witli  the  duty  of  coupiing^ 
this  dummy  engine  to  new  cars  when  they 
were  ready  to  be  taken  out  of  the  sheds, 
and  to  see  that  other  cars  standing  Upon 
the  same  track  with  the  one  which  was  to 
be  moved  were  not  coupled  thereto,  before 
giving  the  signal  to  the  motorman  to  start 
the  dummy,  after  it  was  coupled  to  the  car 
which  the  switching  crew  undertook  to 
move.  It  is  further  allied  that  it  was  a 
part  of  the  duty  of  the  switchman  to  sec 
that  the  cars  standing  upon  the  said  track 
as  the  one  to  which  the  dununy  was  coupled, 
which  cars  were  to  be  left  on  the  said  track, 
had  their  wheels  properly  blocked  to  prevent 
them  from  moving  when  the  ear  to  which 
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the  drunmj  wu  attached  was  pulled  away. 
It  is  also  alleged  in  the  petition  that  the 
motonnan  and  switchman  were  under  the 
direct  supervision  and  orders  of  the  general 
superintendent  of  the  defendant.    The  peti- 
tion then  proceeds  to  state  that,  at  the  time 
of  the  accident,  and  for  a  long  time  prior 
thereto,  the  plaintiff  Was  a  painter  by  trade, 
and  was  employed  by  the  defendant  to  paint 
ears  in  this  said  plant,  and  to  do  other 
work  necessary  in  and  about  the  finishing 
of  the  cars;  that  plaintiff  was  engaged  in 
a  different  department  of  service  from  the 
switchman  and  motorman,  and  was  a  mem- 
ber of  what  was  known  as  the  "paint  gang," 
under  the  direction  of  the  paint  foreman, 
who  had  no  authority  whatever  over  the 
motorman  and  switchman;  that,  on  the  12th 
day  of  March,  1903,  plaintiff  had  climbed 
upon  a  scaffold  or  trestle  erected  by  the 
side  of  a  new  car,  which  was  standing  on 
one  of  the  tracks  in  the  defendant's  sheds, 
and  was  at  the  time  engaged  in  removing 
surplus  putty  from  the  edges  of  the  windows 
on  the  outride  of  said  new  car;  that,  while 
so  engaged  working  upon  the  said  car,  there 
was  another  new  car  on  the  same  track 
directly  in  front  of  the  one  upon  which  the 
plaintiff  was  working,  and  was  so  close  t^  I 
it  tiuit  the  ends  of  the  two  cars  touched 
each  other,  and  they  were  fastened  together 
in  some  manner,  which  was,  and  is  still, 
unknown  to  the  plaintiff,  but  plaintiff  did 
not  know  at  the  time  that  they  were  so 
fastened  together;  that,  while  plaintiff  was 
so  engaged  at  his  work,  the  switching  crew 
came  in  with  the  dummy,  and  i»upled  to 
the  car  standing  on  the  same  track  imme- 
diately in  front  of  the  car  upon  which  plain- 
tiff was  working;  that  the  swjtchman,  after 
having  coupled  the  dummy  to  the  car  in 
front  of  the  one  on  which  plaintiff  was 
working,  negligently  gave  to  the  motorman 
the  signal  to  start  said  car  in  motion,  with- 
out having  unfastened  said  car  from  the  one 
upon  which  plaintiff  was  working,  and  with- 
out having  used  ordinary  care  to  see  that  it 
was  not  attached  to  the  car  upon  which 
plaintiff  was  working.    It  was  further  al- 
leged that  the  switchman  on  said  occasion 
negligently  failed  to  block  the  wheels  of  the 
car  upon  which  plaintiff  was  working  so  as 
to  prevent  it  from  moving,  and  negligently 
failed  to  warn  plaintiff  of  his  intention  to 
move  the  said  car  which  he  was  about  to 
move,  as  was  his  duty  to  do.    It  is  also 
alleged  that  the  defendant  negligently  failed 
to  provide  plaintiff  with  a  reasonably  safe 
place  in  which  to  work,  and  negligently 
failed  to  provide  for  his  safety,  in  that  th<: 
defendant,  through  its  said  switchman,  care- 
lessly and  negligently  gave  the  signal  to 
the  motorman  to  start  the  diunmy  in  mo- 
tion, and  Degligently  caused  the  ear  upon 
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which  plaintiff  was  working  to  be  moved 
while  plaintiff  was  working  upon  the  same, 
and  n^ligently  failed  to  warn  the  plaintiff 
of  his  intention  to  move  the  said  ear,  and 
n^ligently  failed  to  block  the  wheels  of  the 
car  upon  which  plaintiff  was  working;  and 
that  the  motorman  started  the  dummy  in 
response  to  the  signal  from  said  switchman, 
putting  in  motion  the  car  to  which  the 
dummy  was  coupled,  and  that  the  said  car, 
when  it  moved  forward,  pulled  with  it  the 
car  upon  which  plaintiff  was  working,  so 
that  the  step  of  the  car  upon  which  plain- 
tiff was  working  was  caused  to  strike  the 
support  of  the  scaffold  upon  which  plaintiff 
was  working,  and  knocked  the  same  down, 
throwing  the  plaintiff  off  and  injuring  htm 
severely.  The  petition  then  closed  with  a 
description  of  the  plaintiff^s  injuries  and 
the  damages  he  had  sustained,  and  a  prayer 
for  judgment  in  the  sum  of  $16,000,  tc^Uier 
with  the  costs  of  the  case. 

The  answer  was,  first,  a  general  denial; 
second,  a  plea  of  contributory  negligence  on 
the  part  of  the  plaintiff;  and,  third,  that 
any  injuries  sustained  by  the  plaintiff  were 
caused  by  the  act  of  a  fellow  servant  of  the 
plaintiff,  and  plaintiff  assumed  the  risk  of 
any  negligence  <m  the  part  of  such  employee 
or  employees.  The  reply  was  a  general  de- 
nial of  the  new  matter  set  up  in  the  answer. 

The  evidence  on  the  part  of  the  plaintiff 
tended  to  prove  that  for  some  time  before 
his  injury  he  had  been  employed  as  a  car 
painter  by  the  defendant  in  its  car  works, 
under  a  man  by  the  name  of  Meblin,  who 
was  the  general  paint  foreman,  having  au- 
thority to  hire  and  discharge  men  working 
as  painters,  about  150  of  whom  worked  at 
the  plant;  that,  on  the  day  he  received  the 
injuries  of  which  he  complains,  the  plaintiff 
was  directed,  by  his  superior  in  the  paint 
department,  to  work  on  the  new  car  stand- 
ing in  one  of  the  sheds;  that,  in  order  to 
reach  the  windows,  from  the  edge  of  which 
he  was  ordered  to  remove  the  surplus  putty, 
it  became  necessary  for  him  to  erect  a  little 
scaffold;  that  be  placed  the  trestles  sup- 
porting the  scaffold  as  best  he  could,  not 
having  a  very  good  opportunity  to  place  it, 
on  account  of  a  pile  of  old  scrap  iron  which 
was  in  the  way;  that,  as  it  was  placed, 
the  trestle  supporting  the  scaffold  was  near 
the  side  of  the  car,  and,  as  it  afterwards 
turned  out,  it  was  too  near  to  allow  the 
step  of  the  car  to  clear  it  if  the  car  was 
moved,  but  plaintiff  was  not  expecting  the 
car  to  be  moved,  as  it  was  not  finished ;  that 
he  had  been  at  work  about  three  quarters 
of  an  hour,  and,  while  working  on  this  car, 
it  was  suddenly  pullej  away,  and  he  waa 
knocked  down,  and  fell  on  a  pile  of  iron, 
and  received  a  broken  arm,  and  his  side  waa 
badly  bruised,  and  he  suffered  a  fracture  of 
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the  iknll.  The  plaintiff  lOmiell  tertifted, 
fiirtiier»  tlut  thm  were  five  can  out  <at  the 
tn^  that  were  to  be  ihipped  that  day, 
two  on  the  north  or  ihcUned  tiadc,  tad 
three  mi  Um  track  eonth  of  the  inclined 
trade  The  car  on  which  plaintiff  wai  woric- 
ing  was  standing  cut  and  west,  and  the 
ear  eonpled  onto  it  in  front  oS  thle  ear 
stood  in  »ort  of  a  northeast  podtion.  There 
waa  a  dammj  oar  used  as  an  sleetric  loeo- 
BMtiva  in  ehaj:ge  of  a  motormMi  named 
Fokarst  and  a  switehmaa  namsd  Hensler; 
that  this  switching  crew  was  not  under  the 
dirertion  of  the  paint  fomnui,  plaintiff's 
boss,  and  he  had  nothing  to  do  with  them. 
The  plant  was  a  my  large  one,  and  em- 
ployed a  laige  number  of  men  in  its  various 
departmenta.  One  of  the  witnesses  estimat- 
ed the  numb«  of  men  emph^rsd  at  2,S00; 
othen  said  tnm  1,000  to  1,S00  at  a  time. 
The  testimonj  also  tended  to  show  that, 
when  the  general  superintendent  wanted  any 
ears  taken  oat  ci  the  sheds,  he  sent  this 
switching  crew  to  any  part  of  the  yards 
^ere  tiie  cars  might  be;  and  that  it  had 
been  the  universal  custom,  before  any  oar 
waa  morcd  in  the  sheds,  for  the  switchmen 
to  walk  around  the  ear,  see  that  any  car 
standing  immediately  behind  it  waa  bloeked 
so  tliat  It  eould  not  mora  forward,  and  see 
that  it  waa  clear  ao  that  the  oar  to  whieh 
the  coupling  waa  made  would  not  pull  it 
along  aa  it  atarted  out,  and,  if  any  woric- 
man  was  ragaged  in  worldng  upon  the  car, 
to  notify  and  warn  him  of  his  intention  to 
more  the  car.  The  eridenoe  further  tended 
to  show  tiiat  tb»  worknmi  engaged  in  work- 
ing upon  theae  ears  relied  upon  this  custom, 
and  paid  no  attention  to  the  mowments  of 
tiie  dumiuy  unless  directed  by  the  switchman 
to  look  out  The  eridence  further  tended 
to  show  that  the  ear  upon  wUch  plaintiff 
was  working  was  so  situated  that  a  ear 
Immediately  in  frcmt  of  it,  standing  upon 
a  ennre,  eoneealed  the  plaintiff  from  the 
awitehman  aa  he  approadied  with  the  dum- 
n^;  that  the  awitehman  coupled  the  dummy 
immediately  in  front  ctf  the  one  upon  which 
plaintiff  was  working,  and  neglected  to  give 
any  warning  or  to  ascertain  whether  or 
not  any  of  the  nun  were  so  situated  that 
fhey  nUght  be  injured  l>y  moving  the  car, 
and  neglected  to  see  whether  the  car  to 
which  the  dummy  was  coupled  was  fastened 
in  any  manner  to  the  car  upon  which 
^aintiff  waa  working,  and  n^lected  to  sec 
that  the  wheels  of  the  ear  upon  whieh 
^aintiff  was  workii^  were  blocked,  which 
last  preeauthm  waa  neeeasary  in  this  case, 
from  the  ftwt  that  there  was  a  slight  down- 
grade from  the  place  where  the  car  upon 
which  fdaintiff  waa  working  stood  toward 
tlw  dunu^y.  When  the  dummy  started,  in 
aoBie  manner  it  pulled  with  it  the  car  upon 
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which  plaintiff  was  working,  and  tiie  step 
<d  the  ear  upon  which  the  plaintiff  was 
working  struck  the  support  of  tiie  plaintiff's 
soafl6]^  and  plaintiff  waa  thrown  and 
severely  injured.  It  is  true  that  tiie  wit- 
neaa  Henalsr,  defendant's  switchman,  who 
waa  called  1^  the  plaintiff  as  a  witness, 
testified  that  the  ear  upon  which  fdiJn- 
tiff  waa  woiking  hwked  a  little  bit  fif 
touching  the  ear  to  whieh  he  eonpled;  but 
a  numliw  of  other  witneaaea  teatifled  posi- 
tively that  the  two  oara  wen  touching 
efteh  other.  The  importance  of  the  awiteh- 
man tiUdng  all  the  precautions  alleged  to 
have  been  necessary,  and  which  the  evidence 
tended  to  show  he  failed  to  talm,  waa  shown 
by  tiM  fact  that  the  men  frequently  worked 
under  the  ears,  attaching  pipes  and  appara- 
tus for  ^e  air  brakes,  worked  on  scaffolds 
adjoining  the  car  on  the  outside,  and  also 
worked  inside  of  the  eara.  The  plaintiff 
teatifled  that  at  the  time  of  Us  injuries  he 
waa  working  cm  the  aouth  aide  of  tiie  car, 
and  tiia  dununy  came  from  a  northeast  di- 
rection; that  BO  warning  whatever  was 
given  him  that  the  car  waa  about  to  be 
moved.  On  eroes-eaamination,  he  stated 
that  he  placed  Ma  carpenter's  horse,  upon 
whidi  his  scaffold  waa  resting  in  position 
hinsdf;  that  he  did  not  notice  the  stepe  at 
the  end  ol  the  car,  and  so  arranged  the 
horse  that,  If  the  ear  started,  it  would  not  hit 
the  hme,  because  they  had  always  warned 
him  to  iaak  out,  and  he  had  no  thought 
that  the  ear  was  to  be  pulled  out. 

1.  The  rule  is  firmly  established  In  tiiis 
state  that  a  demurrer  to  the  evidence  admits 
every  fact  whieh  the  jurors  may  infer,  if  the 
evidence  were  before  them,  and  should  be 
sustained  only  when  the  eridence  thus  con- 
sidered fails  to  make  proof  of  some  essential 
avennent.  Bine  ▼.  Chicago  &  A.  R.  Co.  100 
Mo.  228,  12  8.  W.  MO;  Myers  v.  Kansas 
City,  108  Mo.  480,  18  S.  W.  014;  Fianke  v. 
St.  Louis,  no  Mo.  616,  10  &  W.  938;  Mooie 
V.  St  Louis  Transit  Co.  104  Mo.  1,  loe.  eit 
0,  92  S.  W.  890;  Bender  v.  St  Louis  ft  S.  F. 
R.  Co.  137  Mo.  £40,  37  S.  W.  132.  Were 
the  plaintiff  and  the  swltehman,  whose  al- 
lied negligence  in  pulUi^  out  the  oar  to 
whieh  the  unfinished  ear  on  which  plain- 
tiff was  working  was  attached,  without 
warning  to  the  plaintiff,  and  thereby  causing 
plaintiff's  injuries,  fellow  servants  so  as  to 
exempt  the  defendant  from  said  negligent 
acti  We  all  agree  that  the  rule  which 
exempts  the  master  from  liability  to  one 
servant  for  the  negligmt  act  of  a  fellow 
servant  prevaila  in  l^ia  state;  but  we  think 
it  must  be  ccmceded  that  the  broad  and 
sweeping  rule  announced  in  Farwell  v.  Boa- 
ton  &  W.  R.  Corp.  4  Met.  49,  38  Am.  Dec. 
339,  has  not  met  the  approval  of  this  court 
in  many  cases.    As  said  by  Judge  Black 
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in  Parker  t.  Hannibal  k  St.  J.  S.  Co.  100 
Mo.,  loc  cit  407,  18  L.R.A.  802,  19  S.  W. 
1127:  That  rule  "had  but  little  more  than 
been  approved  when  courts  and  legislatures 
began  the  process  of  cutting  it  down,  be- 
cause of  the  gross  injustice  which  it  worked 
out  ia  its  application  to  the  great  enter- 
prises of  the  day."  On  the  other  hand,  what 
is  known  as  the  "department  rule"  has  not 
been  adopted  in  this  state  in  all  of  the 
broadness  for  which  many  of  its  advocates 
have  contended.  Much  of  the  difficulty  ha» 
arisen  from  the  inability  of  the  courts  to 
determine  at  all  times  whether  the  employ- 
ment was  a  common  service,  and  the  employ- 
fes  fellow  servants,  within  the  meaning  of 
the  rule  itself.  We  are  aware  that  it  is 
insisted  that  the  courts  ought  to  be  able 
to  so  express  the  rule  that  all  cases  can  be 
weighed  and  gauged  by  it.  But  we  are  of 
the  opinion,  after  long  considei^tion,  that, 
unsatisfactory  as  it  might  seem,  the  rule 
itself  must  remain  general,  and  its  applica- 
tion specific,  as  the  cases  arise.  The  subject 
was  given  great  consideration  in  Parker  v. 
Hannibal  &  St  J.  R.  Co.  109  Mo.  362,  IS 
L.R.A.  802,  19  S.  W.  1II9.  In  that  case, 
contrary  to  the  views  of  the  present  writer, 
this  court  refused  to  hold  that  a  railroad 
locomotive  engineer  and  a  track  walker  in 
the  service  of  the  same  company  were  fellow 
turrants  within  the  rule  exonpting  masters 
fn»n  liability  for  injuries  received  through 
the  negligence  of  a  fellow  servant.  After- 
wards, when  the  same  question  arose  in 
Sehlereth  v.  Missouri  P.  R.  Co.  IIS  Mo.  87. 
21  S.  W.  1110,  this  court  ^»  banc,  through 
Burgess,  J.,  approved  the  opinion  of  Judge 
Macfarlane  in  division  in  which  he  said: 
"The  importance  of  having  the  rules  of  law 
firmly  established,  especially  those  under 
which  property  rights  are  held,  or  the  busi- 
ness and  wages  of  large  classes  of  citizens 
are  made  to  depend,  is  fully  recognized ;  and 
we  therefore  hold,  in  accordance  with  the 
late  ruling  of  this  court,  that  the  husband 
of  plaintiff  [the  track  walker]  was  not  a 
fellow  servant  of  the  negligent  engineer 
within  the  rule  of  exemption.  Sullivan  v. 
Missouri  P.  R.  Co.  97  Mo.  113,  10  S.  W.  862." 
In  the  last-cited  case  it  was  ruled  that  a 
track  walker  on  a  railroad  is  not  a  fellow 
serTOnt  of  the  locomotive  engineer  or  fire- 
man of  a  passenger  train.  In  Condon  t. 
Missouri  P.  R.  Co.  78  Mo.  567,  it  was  ruled 
that  a  car  repairer  at  a  station  and  a 
trainman  were  not  fellow  servants  within 
the  meaning  of  the  rule.  And  in  Hall  v. 
Missouri  P.  R.  Co.  74  Mo.  298,  it  was  held 
that  a  section  foreman  and  a  switchman 
wen  not  fellow  servants.  In  IMxon  v. 
Chicago  &  A.  R.  Co.  109  Mo.  413,  18  LJI.A. 
702,  10  S.  W.  412,  a  quarry  laborer  under  or- 
ilers  of  a  foreman  who  had  control  of  the 
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quarry,  and  represented  the  company  there, 
was  not  a  fellow  servant  with  the  trainmoi 
on  a  passenger  train.  All  of  these  cases  were 
cited  with  approval,  and  followed,  by  this 
court  tn  pane,  in  Lanning  v.  Chicago  G.  W. 
R.  Co.  190  Mo.  647,  94  S.  W.  491.  In  this 
last-mentioned  ease  it  appeared  that  the 
plaintiff  viras  a  workman,  engaged  as  a  part 
of  a  crew  emptying  cars  of  coal  into  bins 
at  a  coal  chute,  and  was  injured  by  the  n^- 
ligence  of  an  engineer  in  backing  some  cars 
up  an  incline,  and  causing  thnn  to  strike 
the  car  on  which  plaintiff  was  working. 
The  erew  in  which  plaintiff  worked  had  its 
own  foreman,  from  whom  he  took  his  direc- 
tions, and  the  engineer  worked  under  the 
general  supervision  of  the  yard  master,  and 
it  was  held  that  the  plaintiff  and  the  ei^^- 
neer  were  not  fellow  servants;  this  court 
saying:  "We  think  that  the  workmen  so 
distantly  related  to  each  other  in  the  serv- 
ice of  a  common  master  as  plaintiff  and 
Gahagan  were,  were  not  fellow  servants 
within  the  meaning  of  the  rule  which  ex- 
empts the  master  from  liability  for  in- 
juries inflicted  by  a  fellow  servant  upon  a 
fellow  servant.  ...  In  our  opinion,  the 
reason  of  the  rule  forbids  its  application 
to  the  facts  in  this  case." 

When  we  took  for  the  underlying  princi- 
ple upor  which  all  of  these  cases  rest,  as 
exceptionb  to  the  general  rule  announced  in 
Farwell's  Case,  it  will  perhaps  be  found 
as  well  stated  in  the  separate  opinion  of 
Judge  Black,  in  Pftiker  v.  Hannibal  ft  St.  J. 
R.  Co.  109  Mo.,  loc.  cit.  400,  18  I4.R.A.  802, 
19  S.  W.  1127,  as  anywhere.  As  the  rule 
prevailed  i**  that  case,  it  will  bear  repeating 
here:  "Now,  it  being  conceded,  as  it  must 
be,  that  the  master  is  liable  to  third  persons 
for  the  negligent  acts  of  his  serrants,  it  is 
difficult  tQ  see  how  public  policy  has  much 
to  do  with  the  question  as  to  who  shall  be 
deemed  fellow  servants  within  [the  meaning 
of]  tiie  rule  of  exraiption.  The  liability  be- 
ing admitted  in  case  a  third  person  is  in- 
jured, but  denied  in  case  a  servant  is  in- 
jured by  another  servant,  the  denial  in  the 
latter  case*  must  stand  on  some  peculiar  re- 
lation between  master  and  servant.  This 
peculiar  relation  cannot  be  simply  the  fact 
that  the  servants  are  in  a  position  where 
one  may  be  injured  by  the  n^Iigence  of  an- 
other; for  third  persons  often  occupy  the 
same  position,  as  where  th^  become  passen- 
gers. The  real  and  only  point  of  di8tincti<m, 
it  seems  to  us,  arises  out  of  the  fact  that 
servants  are  bo  associated  and  related  In 
the  performance  of  their  work  that  they  ean 
observe  and  influence  each  other's  conduct 
and  report  any  delinquency  to  a  correcting 
power.  To  say  a  clerk  engaged  in  an  office 
making  out  pay  rolls  for  a  railroad  company 
is  a  fellow  serrant,  within  the  rule  (rf 
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ezemptioD,  with  those  engaged  in  operatinf; 
tnins,  is  out  of  all  nuon.  Guided  1^  the 
ml  reuon  for  the  nile,  it  seems  to  w  it 
abaalA  be  applied,  and  applied  Only,  in 
Okmc  cases  where  the  servant  injnrvd  and 
the  one  infticting  tlie  injuries  are  so  asso- 
cfated  and  related  in  their  work  that  they 
can  observe  and  have  an  influence  over  each 
other's  ocNiduet,  and  can  report  delinquen- 
cies to  a  ocnninon  correcting  power  or  head. 
In  short,  they  should  be  fellow  servants  In 
faett  and  not  simply  in  dialectic  theory.  If 
in  separate  and  distinct  departments,  so 
Oat  the  eirenmstances  just  stated  do  not, 
and  eannot,  exist,  thai  they  are  not  fellow 
■srvanta  within  any  just  or  fair  meaning  of 
the  rule.  This  oondusion,  though  not  in 
strict  aooord.  with  the  majorify  of  tbe  ad- 
judged cases,  is,  it  is  believed,  within  tbe 
true  and  only  reasfm  for  the  rule,  and  has 
tlie  support  of  many  cases,  some  of  which  go 
mvch  further  than  has  been  indicated." 

Now,  in  the  case  at  bar  we  have  seen  that 
the  platnUfT  helmged  to  a  gang  of  paintere 
who  were  working  under  a  general  paint 
foreman,  Mehlin,  who  had  authority  to  hire 
and  discharge  them  and  to  direct  their  work. 
This  foreman  had  no  power  or  authority 
over  the  switching  crew,  to  whfch  the 
switchman,  Hcnsler,  belonged,  but  the  latter 
worked  under  the  directions  of  tiie  general 
superintendent  of  the  wlwle  works,  who, 
iriien  be  desired  a  ear  takoi  out  of  the 
yards  or  sheds  to  be  shif^wd,  sent  hi$ 
switching  crew  with  the  motor  for  that  pur- 
pose. The  plant,  as  tbe  evidence  all  shows, 
was  a  very  lar^  one,  and  a  very  large  num- 
ber of  worionen  were  employed  therein. 
The  plaintiff  was  employed  in  the  eon- 
struction  of  cars,  while  the  switching  crew 
were  ei^aged  in  an  entirely  different  branch 
of  the  work,  to  wit,  the  transportation  or 
movement  of  ine  cars.  In  a  word,  these 
painters  were  not  so  associated  or  related 
with  the  switching  crew  that  they  were 
required  to  observe  and  report  any  delin- 
quencies on  their  part,  and  unless  we  are  to 
disregard  the  decisions  which  we  have  cited, 
especially  the  Lanning  Case,  tbe  conclusion 
rannot  be  escaped  that  the  plaintiff  and 
the  switching  crew  were  not  fellow  eervants 
within  the  meaning  of  the  exception  which 
we  have  just  noted  to  the  general  rule 
exempting  masters  for  the  negligence  of 
their  servants.  But  it  is  said  that,  while 
those  eases  may  have  been  properly  decided, 
they  were  all  rendered  in  railway  cases,  and 
the  doctrine  should  not  be  extended  to  any 
otlwr  class  of  masters;  and  we  are  cited  to 
a  sentence  in  the  opinion  of  Judge  Black 
in  the  Parker  Case,  in  which  he  nys: 
"Hue,  the  persons  engaged  in  and  about 
Biaehine  shops,  foundries,  and  the  like,  are 
often  strictly  fellow  servants,  though  under 
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and  subject  to  the  orders  of  different  fore- 
men." But  this  view  ignores  the  other  re- 
marks of  the  learned  judge  in  the  beginning 
of  that  paragraph,  where  he  says  that  the 
general  rule  had  been  cut  down  by  the 
courts  "because  of  the  gross  injustice  which 
it  worked  out  in  its  application  to  the 
great  enterprises  of  the  day.**  We  agree 
that  servants  of  a  common  master,  workii^r 
under  different  foremen,  may  be  brought  in- 
to such  consociation  and  relation  to  each 
other  that  th^  would  stilt  be  held  to  be 
fellow  servants  within  the  meaning  and 
modification  of  the  general  rule  which  was 
announced  by  Judge  Black  in  biker's  Case; 
but  we  are  unwilling  to  say  that  the  under- 
lying reason  of  the  decisions  in  the  eases  we 
have  cited  would  restrict  tiie  rule  to  rail- 
roads alone.  The  reasm  of  the  law  Is  the 
life  of  the  law;  aid,  where  a  master  is  oper- 
ating a  great  enterprise  which  calls  for 
various  departments  in  the  execution  of  his 
work,  whether  it  he  a  railroad,  or,  as  in 
this  ease,  immenss  car  worics  lor  the  manu- 
facture and  construction  of  oars,  requiring 
various  and  distinct  branches  of  labor,  he  is 
equally  within  the  rule.  The  same  reason 
which  applied  tc  the  owner  of  a  railway 
must  he  held  applicaule  to  other  large  man- 
ufaetaring  plants  of  business.  But  we  are 
cited  to  the  decision  of  this  court  in  Orattis 
V.  Kansas  City,  P.  &  Q.  R.  Co.  153  Mo.  3^0, 48 
I/.R.A.  399,  77  Am.  St.  Rep.  721,  66  S.  W.  108. 
in  which  tbe  departmental  doctrine  is  strong- 
ly criticized  by  Judge  Marshall,  in  which  de- 
cision the  majority  of  this  court,  including 
the  writer  hereof,  concurred ;  but  a  careful 
examination  of  that  case  will  show  that  the 
final  conclusion  was  that  the  enf^neer  and 
firemen  on  the  train  in  that  case  were  fellow 
servants,  and  that  the  negligence  of  the  en- 
gineer was  tbe  sole  cause  of  the  injury  to 
the  firanan,  and  that  tbe  master  was  not 
liable  for  the  negligence  of  the  engineer. 
It  is  true  that  Judge  Marshall  makes  an 
extended  review  of  the  oases  on  this  subject, 
but  none  of  the  cases  which  we  have  cited 
were  overruled.  In  2  Lewis's  Sutherland 
Statutory  Construction,  i  486,  it  is  aptly 
said:  '"Hie  maxim  of  etorv  decisis  applies 
only  to  decisions  on  points  arisinir  and  decid 
ed  in  causes.  It  has  been  held  not  to  extend  to 
reasoning,  illustrations,  and  references  in 
opinions.  The  precedent  includes  the  con- 
clusions only  upon  questions  which  the  case 
contained,  and  which  were  decided.  'The 
members  of  a  court,'  says  Downey,  Ch.  J., 
'often  agree  in  a  decision,  but  differ  decided- 
ly as  to  the  reasons  or  principles  1^  which 
their  minds  have  been  led  to  a  common  con- 
clusion. It  is  therefore  the  conclusion  only, 
and  not  tbe  process  by  which  it  has  been 
reached,  which  is  the  decision  of  the  court, 
and  whidi  has  the  foroe  of  precedent  in 
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othar  easM.'"  Bo  yixwed,  tin  decisioD  in 
the  Grattii  Cue  did  not  orertum  any  of 
the  dedsitou  vhich  we  han  dted  tor  the 
puTpose  of  showing  what  the  viewa  of  thia 
court  have  been  as  to  who  are  and  who  are 
not  fellow  servants  in  this  state.  In  our 
o{dnion,  the  jdaintlff  was  not  a  fellow  serv- 
ant with  the  switehman*  whose  n^l^gent 
aet,  the  evidence  tended  to  show,  was  the 
cause  of  the  plaintiff's  injuries;  and,  if  the 
court  sustained  the  demurrer  to  the  evi- 
dence on  the  ground  that  tiie  awitehman 
and  plaintiff  were  fellow  servants,  aa  is 
assarted  hy  plaintiff,  then  it  conmitied 
reversible  error. 

2.  But  there  is  another  view  upon  which 
the  plaintiff  was  entitled  to  have  his  case 
submitted  to  the  jury.  It  is  the  duty  of  the 
master  to  provide  and  maintain  a  reasonably 
safe  place  for  his  servant  to  work.  Wendler 
V.  People's  House  Furnishing  Co.  166  Mo. 
027,  65  S.  W.  787;  Herdler  v.  Budc's  Stove 
&  Range  Ca  136  Mo.  8,  87  a  W.  115;  Mooie 
v.  Wabash,  8L  ft  F.  R.  Co.  85  Mo.  688; 
Curtis  r.  McNair,  178  Mo.,  loe.  eit  280,  78  8. 
W.  167;  Purcell  V.  Tennent  Shoe  Co.  187  Mo. 
loe.  eit.  285.  86  8.  W.  121.  When,  then,  the 
defendant,  through  the  p^nt  boss,  Mdilin, 
sent  the  phdntiff  to  worlc  upon  tiw  unfinished 
ear  on  one  of  its  tradu,  it  was  its  dn^ 
to  provide  against  otlwr  cara  running  down 
againat  the  car  upon  which  he  waa  working, 
and  to  aee  that  otheroars  which  were  pulled 
out  were  not  attached  to  the  ear  upon 
which  he  waa  worldng,  wttliout  giving  him 
warning  of  ita  Intention  to  move  the  said 
car.  While  the  servant,  in  entering  the 
service  of  the  maater,  assumes  the  ri^  that 
ordinarily  and  usually  are  incident  to  the 
business  Iwing  conducted  hy  the  master,  the 
servant  does  not  assume  tiie  risk  arising 
fron  tlie  raaster'a  neglect  to  adopt  suitable 
precaution  for  his  safety.  The  duty  of  the 
master  in  this  r^ard  is  a  oontinuing  one, 
and  it  will  not  anfflee  to  say,  when  ^sintiff 
went  to  work  on  the  car,  that  it  waa  a  rea- 
sonably aafe  place.  If  the  place  waa  after- 
wards rendered  unsafe  hy  the  ne^^Igent  act 
of  the  defendant  in  sending  a  switching 
crew  in  there,  who  negligently  pulled  the  car 
upon  which  plaintiff  waa  working,  without 
giving  him  warning  ot  their  intention  to 
move  it,  tiien  defe^ant  was  liable  for  the 
consequence  of  tlM  negligent  act  of  the 
switchman.  The  plaintiff  had  the  right  to 
presume,  in  the  absence  of  knowledge  to 
the  contrary,  that  tb»  defendant  would  fur- 
nish him  a  reasonably  safe  place  to  woric, 
and  that  he  would  not  imperil  his  safety 
by  sending  its  servants  in  tbere  to  move  the 
car  upon  which  he  was  working,  without 
notifying  him.  Doyle  v.  Missouri,  K.  ft 
T.  Trust  Co.  140  Mo.  1,  41  8.  W.  266.  But 
it  may  be  said  that  the  switchman  was  not 
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the  vice  principal  of  the  defendant  in  nufw 
ing  and  directing  the  ear  to  be  moved, 
whereby  [daintiff  was  injured.    On  this 
point  (^is  court,  in  Momre  v.  Wabaah,  St.  L. 
ft  P.  R.  Co.  supra,  approved  tne  doctrine 
laid  down  by  Wood  on  Master  and  Servant, 
page  860,  aaf^lows:   "Whenevw  the  maater 
dtiegatea  to  another  the  perfonnance  of  a 
duty  to  his  servants,  which  the  master  haa 
im^ledly  eontiacted  to  perform  in  perscn, 
or  whidi  rests  upon*  him  aa  an  absolute 
duty,  he  is  liable  for  the  manner  in  whicli 
that  duiy  is  perfoimed  by  tiie  middleman 
whom  he  has  selected  as  his  agent,  and,  to 
the  extent  of  the  discharge  oi  those  duties 
by  the  middlonan,  he  stands  in  the  [^aoe  of 
the  maater,  but  aa  to  all  other  matten  he 
is  a  mere  coaerrant."    In  that  eaae  the 
plaintiff,  Moore,  was  employed  aa  a  ear  re- 
pairer, and  he  was  ordered  by  hia  foreman 
to  repair  the  drawhead  of  one  of  the 
frei^^t  eara  of  the  defendant  company  then 
studing,  with  other  freight  cars,  upon  the 
side  trwdc  of  the  defmdant,  and  waa  {wom- 
ised  hy  tiie  foreman  tiuit  he  would  protect 
him  while  ha  waa  ao  employed  in  repairing 
the  dnwhead.  'Relying  on  the  promiae  of 
the  fweman,  Moore  undertook  to  repair  the 
drawhead,  and,  while  engaged  thereat,  an  en- 
gine  of  the  defendant  came  down  upon  the 
aaid  side  trade,  and  gainst  the  oar  standing 
thereon,  and  the  car  upon  which  plaintiff  was 
at  work  waa  driven  back  against  the  freight 
ear  standing  in  the  rear  tiiereof,  and 
plaintiff^  right  aim  was  cut  and  crushed 
between  the  same.   Judge  Henry,  speaking 
for  thia  eourt  aiud:   "It  was  the  duty,  a 
contractual  obligation  of  tfie  ennpai^,  to 
provide  for  the  safety  of  the  men  at  work 
in  repairing  the  car.  The  company  devolved 
that  duty  upon  the  person  who  represented 
it  in  ecmducting,  ordering,  and  managing 
the  work,  and  the  mm  engaged  in  it.  It 
could  not  impose  that  duty  upon  the  car  re- 
pairers ao  as  to  absolve  itself  from  liability 
for  its  own  negligence.   It  might  make,  as 
it  did,  reaecmable  rules,  and  impose  the  duty 
upon  the  servants  to  observe  those  duties 
for  tlieir  own  safety."   Accordingly,  it  was 
held  that  the  plaintiff  was  entitled  to  re- 
cover on  the  ground  of  the  failure  of  the 
defendant  to  provide  for  the  safety  of  the 
plaintiff.  In  Dayharsh  v.  Hannibal  ft  St  J. 
R.  Co.  108  Mb.,  loe.  cit.  575,  23  Am.  St.  Rep. 
900,  15  &  W.  564,  it  was  said  by  this  court: 
"A  person  emplc^ed  to  perform  any  of  the 
master's  duties  towards  hia  servant  i^ 
while  that  relation  continnea  and  in  reapeet 
to  such  duties,  no  fellow  servant  of  the  lat- 
ter.  The  duties  which  the  master  owea  the 
servant  m^  in  many  particulars  be  dele- 
gated to  subordinates,  and  the  wide  extent 
of  modem  business  raterpriaes  oftm  necessi- 
tates ao  doing;  but  tiiat  delation  of  an* 
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ibmity  does  not  relieve  the  mmater  from  a 
proper  diaeharge  of  those  dvties.*'  In  that 
ease  a  *^aig^t  hostler"  backed  an  en^ne 
upon  ttie  plaintiff,  who  was  at  work  in  an 
ash  pit  under  the  traelc.  It  was  earnestly 
contended  in  tiiat  cue  that,  because  "the 
ni^t  hoatleT"  had  oontnd  and  direction  of 
the  men  neoessary  to  assist  him  in  the 
ronndhonse  Iw  was  a  fellow  semunt,  be- 
cause, in  the  actual  backing  of  the  engine, 
he  was  doing  the  work  of  n  servant,  and  was 
not  acting  in  his  capaeily  as  a  boss  over  the 
nun,  but  this  court  said:  "If  he  had  ex- 
preaaly  directed  the  engine  to  be  moved 
down  by  another,  upon  lite  plainUff,  in  the 
manner  described  in  the  evidence,  .  .  . 
the  defendant  would  have  been  responsible 
iar  the  act;  and  we  are  unable  to  perceive 
any  logical  or  reasonable  disUnction  between 
■io  directing  it  and  hia  performing  such  neg- 
ligent act  himself,  in  the  circumstances  here 
shown.  It  was  one  which  fell  within  his 
authority,  as  the  n»ster*s  repvsentative,  to 
direct,  and  it  can  make  no  diffetence  in 
principle  whether  he  did  it  personally  or 
by  another,  .  .  .  where  his  act  in- 
volved an  obvious  breach  of  the  master's 
duty  to  use  care  to  provide  a  reasonably 
safe  place  for  plaintiff  to  work."  And  it 
was  hdd  that  the  hostler's  negligence  was 
aaeribable  to  the  nuuter.  The  ash  pit  in 
that  case,  as  was  ibo  car  track  in  the 
Moora  Case,  and  the  ear  trade  in  this  ease, 
w«re  each  safe  enough  in  themaelvea,  but 
each  was  rendered  unaafe  by  the  acts  of  the 
servants  of  the  company  In  moving  the  cars 
and  engines  against  and  over  the  place  where 
the  injured  servant  was  at  work.  The  danger 
of  pulling  this  car  upon  which  the  plaintiff 
was  at  work,  without  warning  the  plaintiff, 
ia  apparent  from  a  statement  of  the  facts; 
bat  the  testimony  in  this  case  went  further, 
and  tended  to  prove  that  it  was  the  duty  of 
the  defendant's  switchman,  who  was  Intrust- 
ed with  the  work  of  moving  eara,  to  ^ve  the 
painten  warning  and  see  that  no  car  was 
moved  without  affording  them  an  opportu- 
nity to  look  out  for  their  aafely.  Obvious^,  it 
was  a  personal  dv^  of  the  defendant  to  the 
idaintiff  not  to  move  the  ear  without  such 
warning;  but  tiie  performanee  of  this  duty 
was  intrusted  to  the  swltdiman,  and  the  fact 
that  the  switchman  was  not  a  servant  of 
high  dcf^ree  does  not  change  or  affect  the 
responsibility  of  the  defendant  for  the  negli- 
;!ent  manner  in  which  that  duty  was  per- 
formed. The  act  of  the  switchman  was  the 
act  of  the  defendant  itself.  The  views  we 
have  expressed  have  been  approved  in  many 
other  jurisdictions,  notably  In  Hannibal  & 
St  J.  K.  Co.  V.  Fox,  81  Kan.  586.  3  Pac.  320 : 
International  A  O.  N.  R.  Co.  v.  Hinde,  82 
Ite.  623,  18  8.  W.  6SI;  St  Louis,  A.  ft  T. 
Oo.  T.  Trinlett.  M  Ark.  289,  11  L.R.A.  778. 
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IS  S.  W.  881,  18  S.  W.  266.  We  think  the 
testimony  on  tiiis  branch  of  the  ease  re- 
quired the  court  to  submit  the  question  of 
the  defendant's  negligence  to  the  jury  under 
proper  instructions,  and,  tor  t^u  reason, 
ab^  the  donnrrer  to  the  evidence  should 
not  have  been  eustalned. 

8.  As  to  the  plaintiff's  ooi^ibutoiy  negli- 
grace,  we  think  it  is  obvious  that  the  court 
had  nu  right,  as  a  matter  of  law,  to  declare 
tiiat  the  plaintlff'B  own  negligence  would  bar 
his  recovery.  It  was  a  question  that  should 
have  been  submitted  to  the  jury  under  prop- 
er inatrnctitms.  As  to  the  defense  of 
assumption  of  risks,  what  we  have  already 
said  sufficiently  indicates  our  ^ew  as  to 
that  Certainly  the  evidence  was  not  aueh 
as  would  have  justified  the  court  in  taking 
the  case  frcnn  the  jury. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial  In  aeeordanoe 
with  the  views  herein  eziH^sed. 

Burgess,  J.,  coneura  in  the  first  and 
third  paragraphs;  Fox,  J.,  concurs  is  Uie 
first  and  third,  but  ezpreases  no  opinion  on 
the  second;  TalUant,  Lamm,  and  ITood- 
eon,  JJ.>  concur  in  (o<o/  and  Bnrgoa  and 
Graves,  JJ.,  dissent  as  to  the  seeood,  and 
Graves,  J.,  generally. 

Petition  for  rehearing  overruled.  - 


NORTH  OABOLINA  SUPREMB 
COURT. 

STATE  OF  NORTH  CAROLINA,  Appt, 

T. 

JAKE  WILLIAMS. 

(146  N.  C.  618,  61  8.  E.  6L) 

Intoxicating  liquor  —  constitutional 
rights  —  forbidding  possession. 
Forbidding  one,  under  penalty,  to  carry  in- 
to  a  county  where  the  sale  of  intoxicating 
liquor  is  prohibited,  more  than  a  half  gallon 
of  such  liquor  on  any  one  day,  deprives  him 
of  his  constitutional  property  rights  in  case 
he  haa  no  intent  to  sell  it. 

(Clark,  Oh.  J.,  and  Hoke,  J.,  dissent) 

(April  1,  1908.) 


Case  Note.  —  ConatltutionalUy  of  statute 
forbiddinff  oarrjfing  of  intoxloaUng 
Uquora  into  a  prohibUion  dtetrfct. 

It  is  well  settled  that  a  state  haa  no  power 
to  prevent  the  bringing  of  liquors  into  it 
from  another  state.  Bowman  v.  Chicago  ft 
N.  W.  B.  Co.  126  U.  S.  466.  31  L.  ed.  700, 
1  Inters.  Com.  Rep.  823.  8  Sup.  Ct.  Rep.  689, 
1062;  Leisy  v.  Hsrdin,  135  U.  8.  100.  34 
Ifc  ed.  128,  8  Inters.  Com.  Rep.  36,  10  Sup. 
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APPEAL  by  the  State  from  a  judgment  of 
the  Superior  Court  for  Burke  County 
quaBhing  an  indictment  chanting  defendant 
with  unlawfully  carrying  liquor  into  a  cer- 
tain county.  AfDrmed. 

Statement  1^  Connor,  J.: 

Hie  defendant  was  called  to  plead  to  the 
following  bill  of  indictment:  "The  jurors 
for  the  state,  upon  their  oaths,  present: 
That  Jake  Williams,  late  of  the  county  of 
Burice,  on  the  10th  day  of  July,  in  the  year 
of  our  Lord  1007,  with  force  and  arms,  at 
and  in  the  county  aforesaid,  did  unlawfully 
and  wilfully  have  and  bring  into  said  county 
of  Burke,  on  one  certain  day,  more  than  % 
gallon,  to  wit,  1  gallon,  of  spirituous, 
vinous,  and  malt  liquors,  the  same  not  being 
then  and  there  brought  by  the  said  Jake 
Williams  to  a  druggist  for  medical  pur- 
poses, nor  for  delivery  at  Uie  state  hospital, 
nor  the  school  for  the  deaf,  nor  Broad  Oaks 
san^taiium,  nor  to  Grace  hospital,  in  said 
county,  for  medical  purposes,  against  the 
form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state." 

Defendant  moved  to  quash.  Motion  al- 
lowed. The  solicitor  for  the  state  appealed. 

Mr.  Bobert  D.  Gilmer,  Attorney  Gener- 
al, for  the  Stale., 

No  appearance  for  appellee. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

By  chapter  24,  p.  67,  Pub.  Laws  1907,  the 

Ct.  Rep.  681 ;  Scott  v.  Donald,  105  U.  S.  58, 
41  L.  ed.  632,  17  Sup.  Ct  Rep.  265;  Rhodes 
V.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18 
Sup.  Ct.  Rep.  064;  Delamater  v.  South  Dako- 
ta, 206  U.  8.  93,  51  L.  ed.  724,  27  Sup.  Ct. 
Rep.  447. 

But  upon  the  question  of  the  constitution- 
ality of  a  statute  forbidding  the  carrying  of 
intoxicating  liquors  from  one  place  to  an- 
other within  the  state,  there  appears  to  be 
but  one  other  case,  viz. :  State  v.  Rhodes,  90 
Iowa,  496,  24  L.R.A.  245,  58  N.  W.  887. 
In  this  case  it  appeared  that  the  statute 
prohibited  any  carrier  or  person  from  trans- 
porting or  conveying  any  intoxicating  liquor 
Iwtwepn  points,  or  from  one  place  to  anoth- 
er, within  the  state,  unless  he  had  first  se- 
cured a  certificate  from  the  county  auditor  of 
the  county  into  which  or  within  which  the 
liquor  was  to  be  carried,  stating  that  the 
consignee  was  authorized  to  sell  liquors  in 
such  county.  It  also  appeared  that  the  de- 
fendant, an  employee  of  the  railroad  com- 
pany, merely  carried  the  package,  contain- 
ing a  jug  of  whisky,  from  the  depot  plat- 
form into  the  freight  room ;  that  neither  he, 
nor  his  employer,  had  a  permit  to  sell  liquor, 
and  neither  had  a  certificate  that  the  con- 
signee was  authorized  to  sell  liquors  in 
that  coiintv.  It  does  not  appear  that  the 
17L.R.A.(N.S.) 


legislature  enacted  a  statute  declaring  that 
it  shall  be  unlawful  for  any  person  to 
"manufacture,  sell,  or  otherwise  dispose  of 
for  gain"  spirituous,  vinous,  or  malt  liquors 
in  the  county  of  Burke.  The  act  contains 
the  usual  exceptions  in  r^^ard  to  sales  by 
druggists.  It  is  also  provided  that  neither 
the  manufacture  of  domestic  wines,  "nor 
the  sale  of  such  wines  at  the  place  of  manu- 
facture in  quantities  not  less  than  1  galltm," 
are  prohibited.  The  place  of  delivery  of  any 
liquors  brought  into  the  county  is  declared 
to  be  deemed  the  place  of  sale.  Common 
carriers  are  prohibited  from  bringing  liquors 
into  the  county,  etc.  The  statute  is  amend- 
ed by  chapter  800,  p.  1147,  Iaws  1907,  by 
adding  at  the  end  of  $  1  the  following:  "It 
shall  be  further  unlawful  for  any  person,  ex- 
cept to  a  druggist  for  medical  purposes,  as 
aforesaid,  to  bring  into  said  county  of 
Burke,  in  any  one  day,  more  than  %  gallon 
of  such  spirituous,  vinous,  or  malt  liquors, 
and  every  person  so  offending  shall,  upon 
conviction,  be  fined,  or  imprisoned,  in  the 
discretion  of  the  court."  The  motion  to 
quash  the  bill  of  indictment  involves  the 
proposition  that  chapter  806  is  an  unwar- 
ranted interference  with  defendant's  prop- 
erty and  of  his  liberty.  That  it  is  violative 
of  the  Constitution,  which  declares  that 
"among  the  inalienable  rights  of  all  men  are 
life,  liberty,  the  enjoyaient  of  the  fruits  of 
their  own  labor,  and  the  pursuit  of  happi' 
ness,"  of  which  they  cannot  be  deprived  but 
"by  the  hiw  of  the  land."  That  the  Consti- 
tution is  "the  law  of  the  land,"  in  the  sense 
'  that  no  act  of  either  department  of  the  gov- 

consignee  had  any  intent  to  sell  it,  or  un- 
lawfully to  use  it,  or  that  such  intent  had 
any  bearing  whatever  upon  the  crime 
charged.  The  defendant's  conviction  was  af- 
firmed. This  case  was  reversed  in  170  U.  S. 
412,  42  L.  ed.  1088.  18  Sup.  Ct.  Rep.  661, 
upon  the  ground  that  thi^  was  an  inter- 
state shipment,  and  that  moving  the  liquor 
from  Ihf  railroad  platform  to  the  warehouse 
was  a  part  of  the  interstate-commerce  trans- 
portation, and  that,  as  to  such  a  shipment, 
the  law  of  Iowa  could  not  he  held  to  apply 
while  the  goods  were  yet  in  transit,  ihia 
constitutional  question  was  raised  in  the 
Iowa  supreme  court,  but  the  contention 
made  in  Statd  v.  WnxiAUB,  that  such  a 
statute  would  interfere  with  the  liquor  own- 
er's constitutional  guaranty  that,  "he  shall 
enjoy  the  fruits  of  his  own  labor  and  piirsnc 
his  own  happiness,"  was  not  made.  How- 
ever, it  would  seem  that,  if  there  had  been 
any  force  in  the  contention  that  the  statute 
forbidding  the  carrying  of  the  liquor  from 
one  place  to  another  within  the  state  de- 
prived the  owner  of  his  constitutional  right 
to  enjoy  his  own  property,  it  vrould  have 
been  urged  as  a  defense  in  the  Iowa  case,  for 
it  would  have  operated  to  acquit  defendant, 
who,  in  moving  the  liquor,  was  acting  as 
agent  for  the  owner.  ^  . 
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•nunent  which  violatea  its  proviBioiu  or  az- 
eeeds  its  powers  can  be  enforced  to  deprive 
the  citizen  of  his  life,  liberty,  or  property, 
is  a  fundamuital  truUi.  To  deny  it  is  to 
MBert  thftt  cbnatitutional  government  is  a 
fsihire,  and  liberty,  related  by  law,  has 
so  abiding  place  in  our  political  qratem. 
The  CoDBtitation  is  of  necessity,  as  well  as 
the  declared  will  of  the  people,  the  aupraiM 
law;  and  in  no  proper  legal  aenae  can  any 
act  of  either  department  of  the  government 
which  violates  its  provisions  or  exceeds  the 
powers  delated  be  law.  To  state  the 
same  proposition  affirmatively:  An  act  oi 
the  legislature  whidli  finds  no  suj^rt  in 
the  Conatitotion,  or  is  not  u  eK^cise  of 
the  power  conferred  therein,  imposes  no 
duty,  dei^ives  the  citizen  of  no  right,  and 
subjects  him  to  no  penalty.  This  is  a  "first 
principle,"  the  recognition  of  whLofa  is  essen- 
tial to  the  preservation  of  liberty.  "If  the 
Constitution  prescribe  one  rule  and  the  law 
another  and  different  rule,  it  ta  the  duty  of 
courts  to  declare  that  the  Constitution,  and 
not  the  law,  govema  the  case  before  them 
for  judgment."  Curtis,  J.,  in  Scott  v.  Sand- 
ford,  19  How.  628,  IS  L.  ed.  703.  "An  nn- 
«Histituti<Hial  law  is  void,  and  is  as  no  law. 
An  oSense  created  by  it  is  not  a  etima.  A 
conviction  under  it  is  not  merely  erroneous 
but  is  illegal  and  void,  and  cannot  be  a  legal 
cause  of  httprisonment."  Bradl^,  J.,  in  Ex. 
parte  Siebold,  100  U.  8.  376,  25  L.  ed.  719. 
"The  limitations  imposed  by  our  constitu- 
tional  law  upon  the  action  of  the  govern- 
ments, both  state  and  national,  are  eaaentia) 
to  the  preaervation  of  public  and  private 
righta,  notwithstanding  the  repreaentative 
character  of  our  political  inatitntiona." 
Matthews,  J.,  in  Hurtado  v.  California,  110 
U.  S.  536,  28  L.  ed.  238,  4  Sup^  Ct  Rep.  121. 
"An  unconstitutional  act  ia  not  a  law.  It 
binda  no  one,  and  protects  no  one."  Field, 
J.,  in  Huntington  t,  Worthen,  120  U.  S. 
101,  30  L.  ed.  680«  7  Sup.  Ct.  Rep.  471.  "No 
court  la  bound  to  enforce,  nor  is  anyone 
l^lly  boimd  to  obey,  an  act  of  Congress  in- 
eonsiaient  with  the  Constitution."  "In  Chia 
country  the  will  of  the  people,  aa  expressed 
in  the  fundamental  law,  must  be  the  will  of 
oourta  and  legislatures."  Harlui,  J.,  in 
Robertson  v.  Baldwin,  165  U.  S.  297,  41  L. 
ed.  722,  17  Sup.  Ct.  Rep.  336.  "Whatever 
the  people,  framing  their  organic  act,  have 
declared  to  be  the  limits  of  l^alative 
power,  and  the  modes  in  which  that  power 
iihall  be  exercised,  must  always  be  recog- 
nized by  the  courts,  state  and  national,  as 
obligatory."  Brewer,  J.,  in  Stearns  v.  Minne- 
sota. 170  U.  S.  241,  46  L.  ed.  173,  21  Sup. 
Ct.  Rep.  80. 

it  is  the  right  of  the  citizen,  when  called 
to  the  Iwr  of  the  court,  to  appeal  to  the  Con- 
stitutiun  and  demand  tbat  the  court  declare 
17I*R.A.(N.S.) 


whether  the  statute  which  ha  Is  charged 
with  violating  be  "the  law  of  the  land."  To 
make  this  right  of  any  value  or  protection 
to  the  c'.tizen,  it  must  be  the  duty  of  the 
court  to  declare  its  judgment  thereon.  To 
dfmy  this  is  to  lEcep  the  pnanise  to  the  ear 
•nd  break  it  to  the  hope> — to  make  of  none 
effect  the  declaration  that  "ours  ia  a  gov- 
ernment tit  law,  and  not  of  men."  "It  will 
be  an  evil  day  for  American  liberty  if  the 
theory  of  a  govemnunt  outaide  of  the  su- 
preme law  of  the  land  finds  lodgment  in  our 
constitutional  juriaprudence.  No  higher 
duty  reata  upon  thia  court  than  to  exert  its 
full  autiiority  to  prevent  all  violationa  of 
the  principles  of  th«  Constitution."  Harlan, 
J.,  in  Downea  v.  Bidwell,  1S2  U.  8.  382,  45 
L.  ed.  1143,  21  Sup.  Ct  Bap.  823.  Judge 
Iredell  in  CaUerv.  Bull  (1798)  3l>all.  309, 
1  L.  ed.  653,  referring  to  the  omnipotence  of 
the  Britiah  Rirliament  and  fta  unreatricted 
power,  from  which  th^  had  suffered  so 
much,  and  against  which  they  waged  suc- 
cessful war,  said:  "In  order,  ther^ore,  to 
guard  against  ao  great  an  evil  it  haa  been 
the  policy  of  all  the  American  atatea,  which 
have  individually  framed  their  atate  Consti- 
tutions since  the  Revolution,  and  of  the 
people  of  the  United  Statea,  when  th^ 
framed  the  Federal  Ctnutitution,  to  define 
with  precision  the  objects  of  the  legislative 
power,  and  to  restrain  its  exercise  within 
marked  and  settled  boundaries.  If  any  act 
of  Congress,  or  of  the  legislature  of  a  state, 
violates  those  constitutional  proviaiona,  it 
ia  unquestionably  void."  "It  is  axiomatic 
that  the  judicial  department  of  the  govern- 
ment is  chared  with  the  solemn  duty  of  en- 
fwcing  the  Constitution,  and  therefore  that, 
in  cases  properly  presented,  it  haa  the  po-ver 
of  determining  whether  a  given  manifesta- 
tion of  authority  has  exceeded  the  Constitu- 
tion aa  againat  any  legislation  conflicting 
therewith  haa  become  now  an  accepted  fact 
in  the  judicial  life  of  thia  nation." 

The  people,  in  tlie  exercise  of  tiieir  po- 
litical sovereignty,  established  the  govern- 
ment, delegated  to  it  certain  enumerated 
powers,  assigned  to  it  appropriate  functions, 
established  departments,  and  assigned  to 
them  appropriate  powers  and  duties,  im- 
posed such  limitations  aa  experience  had 
taught  to  be  necessary  for  tlie  preservation 
of  liberty,  and,  to  the  end  that  their  gor- 
emment  should  not,  by  construction,  impli- 
cation, or  otherwise  deprive  them  of  un- 
enumerated,  but  "inalienable,  rights,"  de- 
clared: "Thia  enumeration  of  righta  ahall 
not  be  construed  to  impair  or  deny  others 
retained  by  the  people;  and  all  powers  not 
herein  delegated  remain  With  the  people." 
Article  1,  §  37.  This  court,  in  Den  ex  dem. 
Bayard  v.  Singleton  (1787)  1  N.  C.  pt.  1, 
p.  42  (Martin,  pt.  1,  p.  48),  after  most  carc- 
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ful  consideration,  "and  with  great  delibera- 
tion and  firmness,"  unanimously  declared 
that  no  act  which  the  l^;i8lature  could  pass 
could,  hy  any  means,  repeal  or  alter  the 
Constitution.  However  much  we  may  de- 
sire  to  sustain  the  acts  of  the  le^slature  as 
a  co-ordinate  department  of  the  goTemment, 
we  may  not,  without  being  recreant  to  the 
duty  imposed  upon  us  and  the  lights  of  the 
citizen,  refuae  to  decide  firmly  and  fearlaM- 
ly  the  issue  which  he  makes  with  the  gor- 
emment.  In  the  discharge  of  the  duty,  and 
the  exercise  of  the  power,  to  pass  upou  the 
validity  of  the  statute,  we  are  admonished 
by  the  uniform  decisions  of  the  courts  tiiat 
we  should  "approach  the  question  with  great 
caution,  examine  it  in  every  possible  aspect, 
and  ponder  upon  it  as  long  as  deliberation 
and  patient  attention  can  throw  any  new 
light  upon  the  subject,  and  never  declare  a 
statute  void,  unless  the  nullity  and  invalid- 
ity of  the  act  are  placed,  in  their  judgment, 
beyond  reasonable  doubt."  Shaw,  Ch.  J.,  in 
Re  Wellington,  16  Pick.  96,  26  Am.  Deo. 
631;  Cooley,  Const.  Lim.  182.  Another 
great  judge  has  said:  "It  is  but  a  decent 
respect,  due  to  the  wisdom,  the  integrity, 
and  the  patriotism  of  the  legislative  Ixxly 
by  which  any  law  is  passed,  to  presume  in 
favor  of  its  validity,  until  its  violati<Hi  of 
the  Constitution  is  proved  beyond  all  rea- 
sonable doubt."  Washington,  J.,  in  Ogden 
T.  Saunders,  12  Wheat.  270,  6  L.  ed.  626. 
'TJecossarily  the  power  to  declare  a  law  un- 
constitutional is  always  exercised  with  re- 
luctance; but  the  duty  to  do  so,  in  a  proper 
case,  cannot  be  declined,  and  must  be  dis- 
charged in  accordance  with  the  deliberate 
judgment  of  the  tribunal  in  which  the  va- 
lidity of  the  enactment  is  directly  drawn  in 
question."  Fuller,  Ch.  J.,  in  Pollock  v. 
Farmers'  Loan  &  T.  Co.  157  U.  S.  654,  39 
L.  ed.  809,  16  Sup.  Ct.  Rep.  675,  "It  is  our 
duty,  when  required  in  the  regular  course  of 
judicial  proceedings,  to  declare  an  act  of 
Congress  void  if  not  within  the  legislative 
power  of  the  United  States;  but  this  dec- 
laration should  never  be  made  except  In  a 
clear  case."  Waite,  Ch.  J.,  in  Sinking  Fund 
Cases,  99  U.  8.  718,  26  L.  ed.  601. 

The  same  principle  has  been  announced 
and  uniformly  followed  by  this  court.  Be- 
fore, however,  discussing  the  principal  ques- 
tion, we  deem  it  proper  to  call  attention  to 
the  vague  and  uncertain  terms  in  which  the 
bill  of  indictment  is  drawn.  The  defendant 
is  charged  with  bringing  into  the  county  of 
Burke,  "on  one  certain  day,  more  than  Vs 
gallon,  to  wit,  1  gallon,  of  spirituous,  vi- 
nous, or  malt  liquors."  The  names  of  two 
witnesses  are  marked  on  the  bilL  Under 
this  indictment,  it  is  held,  by  frequent  rul- 
ings of  this  court,  that  the  defendant  may 
be  convicted,  upon  the  testimony  of  wit- 
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nesses  other  than  those  marlced  on  the  bill, 
of  bringing  into  the  county,  on  any  day, 
within  two  years  prior  to  July  10,  1907  (ex- 
cept, for  the  fact  in  this  case,  that  the  act 
was  not  passed  until  March  8,  1907),  of 
more  than  %  gallon  of  either  wine,  whisky, 
brandy,  beer,  or  other  liquor.  While  we  do 
not  hold  that  hill  ia  fatally  defective,  we 
think  that  it  barely  corresponds  to  the  let- 
ter or  spirit  of  the  oonstitutional  provision 
that  "in  all  criminal  prosecutions  every  man 
bus  the  right  to  be  informed  of  the  accusa- 
tion against  him,"  The  courts  have  wisely. 
^ven  a  liberal  interpretation  to  statutes, 
relaxing  the  rigid  rules  r^rding  the  par- 
ticularity required  in  bill  of  indictment 
which  formerly  prevailed.  It  would  seem 
that  the  grand  jury  could  have  made  its  pre- 
sentment more  specific  by  saying  which  of 
the  prohibited  kinds  of  liquors  the  defend- 
ant brought  into  the  county.  It  is  hardly 
prot>able  that  he  brought  all  of  them  in 
"on  one  certain  day."  The  disjunctive  "or" 
would  indicate  that  the  grand  jury  eonld 
not  ascertain  from  the  witnesses  which  of 
them  he  "brought  in."  Indictments  against 
citizens,  subjecting  them  to  imprisonment 
in  default  of  bail  awaiting  trial,  annoyance, 
mortification,  and  expense,  be  they  never  so 
innocent,  are  serious  matters.  It  is  a  vain 
thing  to  preserve  in  our  Ccmstitntion  guar- 
anties of  personal  liberty;  such  as,  that  gen- 
eral warrants  shall  not  issue;  persons  shall 
not  be  put  to  answer  any  criminal  charge, 
except  upon  indictment  by  a  grand  jury, 
etc.,  if  the  substance  of  them  may  l>e  ex- 
plained away  by  legal  fictions  and  expedi- 
ents based  upon  real  or  imaginary  necessity. 
We  would  not  put  unnecessary  restrictions 
upon  the  government  in  the  prosecution  of 
crime,  but  substantial  rights  are  not  to  be 
sacrificed.  It  would  be  very  easy  to  make 
the  several  allegations  in  separate  counts  in 
the  bill,  thus  enabling  the  grand  jury  to 
ascertain  from  the  witnesses  the  very  truth 
of  the  charge  which,  "upon  their  oaths," 
they  make  against  the  citizens.  Under  our 
statutes,  all  manner  of  counts,  which  are 
but  separate  bills,  may  be  included,  and  a 
"drag  net"  thrown  out  to  insure  the  ecm- 
viction  of  guilty  men. 

Coming  to  the  discussion  of  the  question 
presented  by  the  motion  to  quash  the  bill  of 
indictment,  ».  c,  whether  the  carrying  into 
the  county  of  Burke,  without  any  (mlawful 
purpose,  more  than  %  gallon  of  wine,  bran- 
dy, etc.,  is  reasonably  related  to  its  sale, — 
certain  questions  may  be  regarded  as  set- 
tled. The  legislature,  in  the  exercise  of  the 
police  power,  may,  by  appropriate  enact- 
ments, regulate,  and,  if  they  deem  it  con- 
ducive to  the  public  health,  morals,  peace, 
or  safely,  entirely  prohibit,  the  manufao- 
tnn  and  aale  of  intoxicating;^  U^non.  For 
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the  purpoae  of  making  effective  such  legis- 
lation, they  may  make  it  criminal  for  any 
fentm  to  have -such  Uquon  in  his  posses- 
sion,  tritiiin  the  territory  wherein  the  sale 
or  gift  is  prohibited,  with  intent  to  sell  or 
give  away.  They  may  prescribe  or  change 
the  rules  of  evidence  by  making  such  pes- 
aession  prima  facie  evidence  of  a  guilty  in- 
tent. Tiaa  court  has  uniformly  sustained 
legislation  of  this  character.  Paul  v.  Wash- 
ington, 134  N.  C.  363,  65  L.R.A.  902,  47  S. 
E.  703;  State  t.  Barrett,  138  N.  C.  630,  1 
LJU^..(N.S.)  626,  60  S.  E.  506;  State  v. 
Patterson.  134  N.  C.  612,  47  S.  E.  808.  In 
SUte  r.  Dowdy,  145  N.  C.  432,  58  S.  E. 
1002,  we  held  that  a  certified  copy  of  tbe 
record  kept  by  the  collector  of  internal  rev- 
enue  was  competent,  not  only  as  evidence, 
bnt  sufficient  to  sustain  a  conviction,  for 
selling  liquor  in  violation  of  the  statute. 
We  have  endeavored  to  give  full  force  and 
effect  to  the  l^slation  enacted  in  this  state 
for  the  suppression  of  the  liquor  traffic,  re- 
solving, as  was  our  duty,  every  reasouable 
doubt  regarding  its  validity  in  favor  of  the 
enactments.  This  legislation  finds  its  sup- 
port in  the  police  power  vested  in  the  state 
government.  It  is  exercised  primarily  by 
the  legislature,  which  may  adopt  any  meas- 
ure within  the  extent  of  the  power,  appro- 
priate and  needful,  for  the  protection  of  the 
public  morals,  the  public  health,  or  the  pub- 
lic safety.  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  20S,  8  Sup.  Ct.  Rep.  273.  That 
there  is  a  limit  to  the  police  power  which 
the  courts  must,  when  called  upon  in  a  ju- 
dicial proceeding,  ascertain  and  declare,  is 
as  well  settled  as  the  existence  of  the  power 
itself.  In  Mugler  v.  Kansas,  supra,  where- 
in the  question  underwent  a  most  Uiorough 
investigation,  Mr.  Justice  Harlan  says:  "It 
does  not  at  all  follow  that  every  statute 
enacted  ostensibly  for  the  promotion  of 
these  ends  is  to  be  accepted  as  a  legitimate 
exercise  of  the  police  powers  of  the  state. 
There  are,  of  necessity,  limits  beyond  which 
legislation  cannot  rightfully  go.  .  .  .  If, 
therefore,  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the 
public  morals,  or  the  public  safety,  has  no 
real  or  substantial  relation  to  those  objects, 
or  is  a  palpable  invasion  of  rights  secured 
by  the  fundamental  law,  it  is  the  duty  of 
the  courts  so  to  adjudge  and  thereby  give 
effect  to  the  Constitut-on."  State  v.  Red 
mon  (Wis.)  14  L.R.A.(N.S.)  229.  114  N.  W. 
137.  Recognizing  the  difficulty  of  fixing  any 
definite  limitation  upon  the  police  power, 
the  courts  have  refrained  from  doing  more, 
in  cases  which  have  arisen,  than  inquiring 
whether  "the  real  purpose  of  the  statute 
under  consideration  has  a  reasonable  connec- 
tion with  the  public  health,  welfare,  or  safe- 
ty." People  V.  Havnor,  149  N.  Y.  196,  SI 
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L.R.A.  680,  52  Am.  St.  Rep.  707,  43  N.  E. 
541,  cited  in  People  v.  Lochner.  177  N.  Y. 
145,  101  Am.  St.  Rep.  773,  69  N.  E.  373. 
The  result  of  the  decisions  has  been  well 
stated  in  22  Am  &.  Eng.  Enc.  Law,  2d  ed. 
p.  938:  "In  order  that  a  statute  or  ordi- 
nance may  be  sustained  as  an  exercise  of  the 
police  power,  the  courts  must  be  able  to  see 
that  the  enactment  has  for  its  object  the 
prevention  of  some  offense  or  nkanifest  evil, 
or  the  preservation  of  the  public  health, 
safety,  morals,  or  general  welfare,  and  that 
there  is  some  clear,  real,  and  substantial 
connection  between  the  assumed  purpose  of 
the  enactment  and  the  actual  provisions 
thereof,  and  that  the  latter  do,  in  some  plain, 
appreciable,  and  appropriate  manner,  tend 
towards  the  accomplishment  of  the  object 
for  which  the  power  is  exercised."  In  State 
V.  Moore,  113  N.  C.  697,  22  URJi.  472,  18 
S.  E.  342,  Shepherd,  Ch.  J.,  says:  "While  it 
is  for  the  legislature  to  determine  what 
regulations  are  needed  to  protect  the  public 
health  and  secure  public  comfort  and  safety, 
and  its  measures  calculated  and  intended  to 
accomplish  these  ends  are  generally  within 
its  discretion,  and  not  the  subject  of  judi- 
cial review,  it  is  nevertheless  true  that  this 
extensive  authority  must  be  exercised  in 
subordination  to  those  great  principles  of 
fundamental  law  which  are  designed  for  the 
protection  of  the  liberty  and  the  property 
of  the  citizen."  SUte  v.  Moore,  104  N.  C. 
714,  17  Am.  Bt.  Rep.  696,  10  S.  E.  143. 

In  the  entire  range  of  legislation,  in  the 
exercise  of  the  police  power,  no  subject  has 
i«ceived  more  eonsideraticHi.  or  found  more 
varied  forms  of  expression,  than  the  efforts 
to  prevent  the  manufacture  and  sale  of  in- 
toxicating liquor.  Beginning  with  the 
Maine  liquor  law,  the  statutes  and  Codes  of 
every  state  in  the  Union  abound  with  every 
conceivable  variety  of  legislation  having  for 
its  object  the  regulation,  restriction,  or  pro- 
hibition of  the'  liquor  traffic.  The  courts, 
both  state  and  Federal,  Itave  been  called  on 
to  construe,  interpret,  and  pass  upon  the 
validity  of  many  of  these  statutes.  They 
have,  with  remarkable  uniformity,  sustained 
them,  and,  when  of  doubtful  meaning,  given 
them  such  interpretation  as  would  suppress 
the  evil  and  advance  the  remedy.  An  unus- 
ually careful  and  diligent  examination  by 
the  assistant  attorney  general  and  ourselves 
fails  to  discover  any  statute,  either  in  terms 
or  scope,  similar  to  the  one  under  discus- 
sion. While  the  legislatures  have  resorted 
to  many  expedients  to  control,  regulate,  re- 
strict, and  prohibit  the  manufacture  and 
sale,  either  in  entire  states,  or  counties, 
towns,  cities,  or  districts,  we  do  not  any- 
where find  any  suj^estion  that  the  posses- 
sion of  intoxicating  liquor  without  any  un- 
lawful  purpose,  or  carrying  it  ii^to  the  ter- 
Digitized  by  LiOOg  IC 


304 


NORTH  CAROLINA  SUPREME  COURT. 


Apb-. 


ritoiy  wherein  its  sale  is  prohibited  with  no 
unlawful  purpose,  is  made  indictable. 
While  by  no  means  decisive  of  the  power  to 
do  so,  the  fact  that  no  such  attempt  has 
been  made  is  worthy  of  note  in  seeking  the 
basis  of  the  asserted  power.  It  will  be  well 
to  note  the  unusual,  if  not  unprecedented, 
terms  of  the  statute, — ^what  it  prohibits  and 
the  penalties  imposed  for  its  violation.  Any 
person  who  shall  bring  into  the  county  of 
Burke,  in  any  one  day,  more  than  %  gallon 
of  spirituous,  vinous,  or  malt  liquor,  except 
for  the  purpose  of  delivery  to  a  druggist  for 
medical  purposes,  is  guilty  of  a  m'sdemean- 
or.  Unless  we  may  read  into  the  statute  an 
exception  to  save  it  from  interfering  with 
religious  liberty  guaranteed  by  the  Consti- 
tution, a  minister,  steward,  deacon,  or  elder 
of  any  church,  bringing  into  the  county 
more  than  the  prohibited  quantity  of  wine, 
violates  this  law.  A  man  who  brings  into 
the  county  more  than  %  gallon  of  wine  for 
domestic  purposes,  or  of  spirits  for  his  own 
use  or  for  that  of  his  family  for  medical  or 
for  any  other  purpose,  is  guilty.  ,f  he 
would  escape  the  penalty,  he  may  bring  it 
in  to  a  druggist  for  medical  purposes,  but 
not  otherwise.  No  possible  intent,  purpose, 
or  occasion  can  avail  as  a  defense.  A  per- 
son passing  through  the  county  on  the  cars 
or  in  a  private  conveyance,  having  in  his 
trunk  :r  baggage  more  than  the  prohibited 
quantity,  without  stopping  on  his  journey 
or  having  the  slightest  intent  to  sell  or  give 
it  aivay,  is  gifilty.  Upon  conviction  he  may 
be  fined  or  imprisoned,  in  the  discretion  of 
the  court.  No  limit  has  ever  been  fixed  by 
this  court  to  the  amount  of  fine  which  may 
be  imposed.  We  have  lately  sustained,  as 
not  excessive,  a  sentence  of  two  years  in 
the  county  jail  and  hard  labor  on  the  public 
roads,  for  violating  the  liquor  laws.  State 
v.  Dowdy,  supra.  Surely,  when  we  recall 
that,  upon  an  indictment  so  vague  in  its 
terms, — upon  a  trial  in  which  the  defend- 
ant may  be  convicted  upon  testimony  of  wit- 
nesses whose  names  he  has  never  heard,  and 
whom  he  Las  never  seen  until  confronted  by 
them,  and  no  definite  time  is  required  to  be 
fixed  in  the  bill,  the  citizen  may  be  convicted 
for  conduct  which,  but  for  this  statute,  has 
neither  legal  nor  moral  guilt,  may  be  fined 
in  the  discretion  of  the  court  or  imprisoned, 
and  in  felon's  garb,  in  company  with  felons, 
worked  upon  the  public  roads  for  two  years, 
— the  courts  should  carefully  examine  the 
basts  upon  which  the  power  to  thus  restrict 
the  liberty  of  tlie  citizen  rests.  If  the  stat- 
ute is  within  the  police  power,  it  is  not 
within  our  province  to  question  its  wisdom. 
It  is  ours  to  declare  and  enforce  the  law  of 
the  land,  the  Constitution,  the  law  which  the 
people,  in  the  exercise  of  their  sovereignty, 
have  made  for  their  protection  and  our 
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guide.  It  is  no  answer  to  the  contention 
that  the  law  will  be  administered  with  jus- 
tice and  mercy,  that  only  those  who  are 
guilty  will  be  convicted  and  piuiahed.  Ex- 
perience taught  those  who  founded  this 
state,  established  govei-nment,  and  secured 
its  limitations  by  written  Constitutions  that 
the  liberty  of  freemen  could  not  be  safely 
intrusted  to  the  unrestricted  sense  of  justioe 
and  mercy  of  any  man  or  set  of  men.  The 
test  of  the  constitutionality  of  a  statute  Is 
what  it  empowers  those  in  authority  to  do. 

If  the  quantity  of  intoxicating  liquor 
which  any  person  may  have  for  any  purpose, 
except  those  named  in  'ihe  act,  is  a  public 
nuisance  in  Burke  county,  it  ia  unquestion- 
ably within  the  power  of  the  legislature  to 
make  it  criminal  to  carry  it  there.  No  per- 
son has  any  legal  right  to  create  or  main- 
tain a  public  nuisance.  This  is  elementary. 
Can  it  be  said  that  the  act  of  carrying  the 
prohibited  article  into  the  county  is,  or  that 
when  carried  there  it  becomes,  per  se,  a  pub- 
lic nuisance?  This  suggestion  was  made  in 
support  of  certain  provisions  of  the  Maine 
statute.  Shepley,  Ch.  J.,  said:  "There  is 
nothing  which  can  be  regarded  as  a  nuisance 
when  considered  by  itself  alone  and  separate 
from  its  use.  It  is  the  improper  use  or  em- 
ployment of  a  thing  which  causes  it  to  be- 
come a  nuisance.  It  would  be  not  a  little 
absurd  to  declare  that  to  be  a  nuisance  and. 
as  such,  liable  to  be  abated  and  destroyed, 
which  the  act  allows  to  be  sold  and  pur- 
chased as  an  article  useful  for  medicinal  and 
mcolianical  purposes."  Mcrrimon,  J.,  in 
State  v.  Yopp,  87  N.  C.  477,  2  Am.  St.  Rep. 
305,  2  S.  E.  458,  says:  "The  exercise  of  [the 
police]  .  .  .  power  does  not  extend  to 
the  destruction  of  property  under  the  form 
of  regulating  the  use  of  it,  unless  in  cnscs 
where  the  property,  or  the  use  of  it,  con- 
stitutes a  nuisance.  In  such  cases,  if  the 
owner  of  the  property  suflers  injury,  it  is 
such  as  happens  in  the  illegal  use  of  it,  or 
because  the  property  itself,  in  its  nature  or 
application,  is  unlawful."  State  v.  Tenant. 
110  N.  0.  610,  15  L.R.A.  423,  28  Am.  St 
Rep.  715,  14  S.  E.  387.  Does  spirituous, 
vinous,  or  malt  liquor  cease  to  be  property 
when  its  manufacture  and  sale  are  prohibit- 
ed T  Sliepley,  Ch.  J.,  in  Preston  t.  Drew. 
33  Me.  558,  64  Am.  Dee.  630,  says:  "It  is, 
however,  insisted  in  argument  that  a  person, 
by  the  common  law,  can  no  more  acquire 
property  in  spirituous  and  intoxicating  li- 
quors than  he  can  in  obscene  publications 
and  prints.  There  is  a  clear  and  marked  dis- 
tinction between  them.  Such  liquors  may 
be  applied  to  useful  purposes.  This  is  ad- 
mitted in  the  act  by  its  authorizing  their 
sale  for  medicinal  or  mechanical  purposes. 
It  is  their  misuse  or  abuse  alone  which  oe- 
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euions  the  mischief.  Obscene  publications 
•nd  prints  are,  in  their  very  nature  corrupt- 
ing and  productive  only  of  eviL  They  are 
incapable  of  any  nse  which  is  not  corrupt- 
ing  and  iDjurious  to  the  moral  sense."  In 
Lincoln  v.  Smith,  27  Vt.  328,  in  a  well-con- 
ndered  opinion,  it  was  held  that  the  legis- 
lature liad  the  power  to  prohibit  the  traffic 
in.  intoKiGating  liquor  and  subject  it  to  sei- 
nre,  forfedtare,  and  destruction  when  kept 
for  that  purpose.  Bennett,  J.,  says:  "The 
act  doea  not  declare  that  they  [the  liquors] 
are  not  property,  and  there  is  no  language 
which  sbonld  receive  a  eonstruction  to  for- 
bid their  being  property.  Though  there  is  a 
ptoh0iition  not  to  sell  them;  yet  that  Mn- 
Bot  prevent  a  man  from  having  a  property 
in  them  for  hia  own  use,  without  any  inten- 
tion to  sell  them;  and  they  may  be  trana- 
ported  through  the  state,  where  there  is  no 
intention  to  violate  the  law."  In  Austin  v. 
TenneBsee,  179  U.  8.  843,  4S  L.  ed.  224,  21 
Snp.  Ct.  Bep.  132»  it  la  said:  "Whatever 
produce  has,  from  Ume  Imnemorial,  been 
rcct^nixed  by  cnstmn  or  law  as  a  fit  sub- 
ject for  barter  or  sale,  particularly  if  its 
mannfaetore  has  been  made  the  subject  of 
Federal  regulation  uid  taxation,  must,  we 
think,  be  raoi^iwd  as  a  legiUmate  article 
of  eommerce,  although  ft  may,  to  a  esrtain 
extent,  be  within  l£e  police  power  of  the 
state."  So,  Taney,  Ch.  J.,  in  the  license 
Ohm,  6  How.  604,  12  L.  ed.  256,  says:  "But 
spirits  and  distilled  liquor  are  universal^ 
admitted  to  be  subjects  of  ownership  and 
pnqterty."  If,  then,  the  spirits,  wine,  or 
bsM',  as  the  case  may  wfaieh  tiie  defends 
ant  had  on  tlw  lOUi  Julji'  1907,  was  his 
property,  he  was,  virtue  of  the  eonstitn- 
tional  guaranty  that  he  shall  enjoy  the 
fruits  of  his  own  labor  and  pursue  his  own 
liappiness,  entitled  to  carry  it  with  him 
whithrasoever  he  went  and  apply  it  to  his 
own  use  in  such  manner  as  he  saw  fit,  un- 
less prohibited  by  Bome  law  enacted  in  ac- 
eorduice  with,  and  in  the  exercise  of,  the 
power  Conferred  upon  ttie  l^jslature.  The 
h^dature  had  the  power  to  prohibit  him 
fran  eriling  ttils  property'  in  the  county  of 
Burin.  This  it  has  done.  It  had  the  fur- 
thw  power  to  prohibit  him  from  having  it 
in  his  possessftm  or  carrying  it  into  the 
eonnty  with  intent  to  sell,  and  to  diake  the 
possession  prima  fade  evidenee  of  the  un- 
lawful intent.  State  v.  Barrett,  138  N.  C. 
680,  I  LJt.A.(N.S.)  626,  SO  S.  E.  606.  It 
has  not  undertaken  to  prohibit  him  from 
Bsing  it  for  himself,  or  from  keeping  it  for 
domestic  purposes  in  his  family.  It  has  not 
undertaken  to  prohibit  him  from  giving  it 
away  tn  the  county.  The  language  of  chap- 
ter 14  of  the  Acts  of  1907  is  "to  sell,  manu- 
betnre,  or  otherwise  dispose  of  for  gain." 
Conceding  the  power  of  the  legislature  to 
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prohibit  any  person  from  using  or  drinking 
wine,  spirits,  or  beer  as  a  beverage,  or  to 
have  it  in  his  possesaion  or  carry  it  into  the 
county  for  that  purpose,  the  prohibition  im- 
posed by  the  statute  is  not  bo  limited.  Ex- 
cept to  deliver  to  a  druggist  for  medical 
purposes,  or  to  certain  state  and  health  in- 
stitutions named,  the  carrying  it  into  the 
county  for  any  purpose  Is  made  a  misde- 
meanor. 

Assuming  that  the  wine  or  spirits  de- 
scribed in  the  bill  of  indictment  was  the  de- 
fendant's property,  the  fruits  of  his  labor, 
he  was  entitled  to  carry  it  with  him  whith- 
ersoever lie  went^  unless,  in  doing  so,  he  in- 
juriously affected  the  public  morals,  health, 
or  safety,  or  that  his  doing  so  was  so  rea- 
sonably related  to  the  sale  of  intoxicating 
liquor,  which  is  the  thing  prohibited  in 
Burke  county,  as  to  come  within  th«  police 
power.  It  is  no  answer  to  his  contention 
to  say  that,  if  spirits,  he  would  pr(A>ably 
drink  it,  or,  if  wine,  permit  his  family  to 
use  it  for  dcmestic  purposes,  because  the  law 
does  not  prohibit  him  frmn  doing  either. 
Viewed  from  any  passible  point  of  view,  the 
sole  question  is.  What,  if  any,  relatim  has 
the  act  of  carrying  into  the  county  of  Burke, 
in  any  one  day,  more  than  %  gallon  of 
vinous,  spirttuons,  or  malt  liquors.  In  said 
county,  to  the  sale  of  such  liquor  1  In  view 
of  the  numerous  uses  to  which' that  quan- 
tity of  such  liquor  may  be  put  other  than 
selling,  and  of  tiie  improbability  of  any  rea- 
sonable person  carrying  into  the  county  the 
prohibited  quantity  for  sale,  can  it  be  in- 
sisted that  any  such  real  or  substantial  re- 
lation to  the  sale  exists  r  The  only  case  in 
which  a  statute  at  all  simihir  to  the  <me  be- 
fore us  has  been  before  the  court  is  State 
T.  Oihuan,  33  W.  Va.  146,  0  L.ILA.  847,  10 
S.  E.  283.  The  defendant  was  indicted  for 
violating  a  statute  making  it  a  misdemeanor 
"to  keep  in  his  possession  for  another" 
spirituous  liquor.  Upon  a  motion  to  quash 
the  bill  of  indictment,  the  court  said:  "The 
keeping  of  liquors  in  his  possession  by  a 
person,  whether  for  himself  or  another,  un- 
less be  doea  so  for  the  illegal  sale  of  it,  or 
for  some  other  improper  purpose,  can,  by 
no  possibility,  injure  or  affect  the  health, 
monls,  or  safety  of  the  public;  and  there- 
fore the  statute  prohibiting  such  keeping  in 
possession  is  not  a  Intimate  exertion  of  the 
police  power.  It  Is  an  abridgment  of  the 
privileges  and  immunities  of  the  citizen, 
without  any  legal  justlflcation,  and  there- 
fore void.  ...  It  is  simply  an  attempt 
:  to  make  the  possession  of  liquor,  for  ai^ 
purpose,  a  crime.  A  very  different  question 
would  be  presented  If  the  act  had  made  it 
unlawful  for  any  person  to  keep  intoxicat- 
ing  Uquor.  in  hi.  p<»^i«,^ej^^^^. 
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self  or  for  another,  for  tlie  purpose  of  sell- 
ing it." 

It  is  unqueetionably  true  that  the  legis- 
lature may  make  the  mere  possession  of  bur- 
glars' tools,  counterfeiting  outfits,  gaming 
tables,  etc.,  obscene  pictures  or  prints,  and 
probably  other  articles  incapable  of  any 
lawful  use,  indictable.  Tlicy  are  essential- 
ly injurious  to  the  public  welfare,  incapable 
of  any  use  consistent  with  the  public  wel- 
fare. Many  articles,  such  as  decaying  ani- 
mals or  things  emitting  noisome,  poisonous 
vapors  or  odors,  may  be  summarily  de- 
stroyed. They  are  either  not  the  subject  of 
property  rights,  or  are  public  nuisances. 
We  And  no  statute  or  decision  of  any  court 
treatiug  vinous,  spirituous,  or  malt  liquors 
within  this  classification.  In  Ah  Lim  v. 
Territory,  1  Wash.  156,  0  LJlJk.  39S,  21 
Foe.  686,  it  is  held,  by  a  divided  court,  that 
a  statute  prohibiting  the  use  of  opium,  by 
smoking  and  inhaling  the  fumes  thereof 
through  an  "opium  pipe,"  is  a  valid  exer- 
cise of  the  police  power.  Two  of  the  five 
judges  dissented.  In  Ex.  parte  Mod  Luck, 
29  Or.  421,  32  L.R.A.  738,  64  Am.  St  Rep. 
804,  44  Fac.  693,  a  statute  prohibiting  any 
person  from  having  in  his  possession  or  of- 
fering for  sale  opium,  and  other  enumerat- 
eil  drugs  made  from  opium,  who  has  not  ob- 
tained a  license  from  certain  officers,  was 
held  valid.  Bean,  Ch.  J.,  said:  "Opium  is 
an  active  poison,  and  has  no  legitimate  use, 
except  for  medicinal  purposes;  but  it  is  fre- 
ijuently  used  to  produce  a  kind  of  intoxica- 
tion, by  smoking  or  eating,"  etc  Noticing 
the  case  of  State  v.  Oilman,  supra,  he  says : 
"But  the  principle  of  these  cases  has  no  ap- 
plication here.  It  is  a  matter  of  common 
knowledge  that  intoxicating  liquors  are  pro- 
duced principally  for  sale  and  consumption 
as  a  beverage;  and  so  common  has  been 
their  manufacture  and  use  for  this  purpose 
that  they  are  regarded  by  some  courts  as 
le^timate  articles  of  property,  the  posses- 
sion of  which  neither  produces  nor  threatens 
any  harm  to  the  public.  But  the  use  of 
opium,  for  any  purpose  other  than  as  per- 
mitted in  this  act,  has  no  place  in  the  com- 
mon experience  or  habits  of  the  people  of 
this  country,"  etc.  It  is  unnecessary  to 
further  discuss  these  cases.  The  distinc- 
tion, as  pointed  out  by  the  courts  making 
them,  is  obvious.  We  do  not  hold  that  com- 
mon carriers  may  not  be  forbidden  to  trans- 
port liquor  into  prohibition  territory.  That 
question  is  not  before  us.  Nor  do  we  under- 
take to  expresH  any  opinion  regarding  the 
effect  of  the  14th  Amendment  upon  the 
power  of  the  states  to  deal  with  the  manu- 
facture or  sale  of  liquor,  or  the  power  of 
Congress  to  lefpslate  upon  the  question  of 
interstate  transportation.  Nor  do  we  ex- 
press any  opinion  in  regard  to  the  right  of 
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the  state  to  prohibit  liquor,  bought  in  non- 
prohibition  territory,  with  intent  and  for 
the  purpose  of  bringing  into  prohibition  ter- 
ritory, in  such  quantities  as  are  reasonably 
related  to  or  indicate  a  purpose  to  sell.  We 
decide  nothing  except  the  question  raised 
upon  the  record.  Chapter  806  of  the  Laws 
of  1907,  prohibiting  any  person  from  car- 
rying into  the  county  of  Burke,  in  any  one 
day,  more  than  %  gallon  of  vinous,  spirit- 
uous, or  malt  liquor,  is  not  a  valid  exercise  of 
the  police  power,  for  that  it  unduly  restricts 
the  right  of  the  citizen  to  the  use  of  this 
property,  without  any  intent  to  violate  any 
prohibited  act  in  relation  to  it ;  that  the  car- 
rying into  the  county  of  Burke  of  the  pro- 
hibited quantity  has  no  reasonable,  substan- 
tial relation  to  the  sale  of  liquors,  as  pro- 
hibited by  lav.  It  may  be  well  to  repeat 
that  we  have  expreesly  held  valid  the  "anti- 
jug"  law  which  makes  the  place  of  delivery 
the  place  of  sale,  thus  effectually  prohibit- 
ing the  sale  of  liquor  in  one  place  in  the 
state  for  the  purpose  of  delivering  in  an- 
other place.  State  v.  Patterson,  134  N.  C. 
612,  47  a  E.  808. 

It  is  suggested  that  the  defendant  might, 
by  way  of  defense,  show  that  he  had  no  un- 
lawful intent,  or  that  he  carried  it  into  the 
county  for  a  lawful  purpose.  That  would 
be  to  write  language  into  the  statute  which 
is  not  there,  and  do  violence  to  the  intention 
of  the  legislature.  If  its  terms  were  douhV 
ful  and  open  to  interpretation,  it  would  be 
our  duty  to  so  interpret  it  as  to  make  it 
correspond  to  the  Constitution,  because  we 
would  presume  that  the  legislature  intend- 
ed to  comply  with  the  Constitution.  We 
have  retained  this  appeal  from  the  last 
term,  and  given  to  the  question  our  most 
careful  and  anxious  consideration. 

We  are  constrained,  both  by  reason  and 
authority,  to  conclude  that  in  quashing  the 
indictment  there  was  no  error. 

Clark,  Ch.  J.,  dissenting: 

The  statute  of  X90'(,  chap.  24,  p.  67, 
forbids  anyone  to  "bring"  any  quantity' 
of  spirituous  liquor  however  small,  into 
the  coiuty  of  Burke,  for  any  purpose 
whatever,  even  for  the  owner's  own  use 
(wine  excepted) ,  by  making  it  in  the 
coimty,*  even  out  of  one's  own  grain 
or  fruit.  It  has  been  held  universally  that 
nothing  in  the  Constitution  prevents  the  ex- 
pression of  the  will  of  the  people,  to  that 
effect,  by  their  representatives  in  the  legis- 
lature. It  would  require  much  ingenuity 
to  frame  a  constitutional  provision  that 
would  enable  the  legislature  to  forbid  the 
"bringing  in"  liquor,  in  any  quantity,  for 
any  purpose  whatever,  by  its  manufacture 
in  the  county,  and  would  at  the  same  time 
disable  the  people,  spea^ng  throiwh  their 
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l^slature,  from  prohibitiog  the  "bringin;; 
it  iii"scroa8  the  county  line,  when  inanufae- 
tored,  perhaps,  in  an  adjoining  county.  If 
there  is  such  a  constitutional  provision,  no 
oae  has  been  able  to  flod  it.  Certainly  it 
has  not  been  referred  to  or  pointed  out  in 
the  opinion  of  the  court.  There  is  no  ex- 
press power  conferred  by  the  Constitution  to 
bold  any  statute  unconstitutional,  and  such 
power  has  not  been  asserted  by  any  court 
anywhere  outside  of  the  United  States. 
Three  centuries  ago  Sir  Edward  Coke  ten- 
utively,  but  not  judicially,  put  such  doc- 
trine forward  in  England,  and  he  was  so 
eoBi^fttelj  overwhelmed  by  the  contrary 
argument  by  my  Lord  Bacon  that  it  has 
never  since  been  recognized  as  sound  doc- 
trine in  EIngland,  and  has  been  ever  denied 
since  by  *U  the  courts  of  the  English-speak- 
ing world  (and  by  all  others),  save  this. 
Her^  icon  after  the  Revolution,  the  courts 
assamed  this  power,  without  any  constitu- 
tioiULl  proviaion  conferring  it  It  has  now 
long  been  acquiesced  in  by  the  courts,  but 
with  this  well-recognized  limitation, — that 
there  must  be  a  constitutional  provision, 
and  there  must  be  a  statute  in  conflict  with 
it,  and  the  statute  must,  "beyond  reasonable 
doubt  (Ogden  v.  Saunders,  12  Wheat.  213.  6 
L.  ed.  606;  Sutton  v.  Phillips,  116  N.  C. 
504,  21  S.  E.  968;  Cooley,  Const.  Lim.  7th 
ed.  254),  conflict  with  the  provision  in  the 
Constitution."  A  statute  cannot  be  held 
nnecmatitational  "on  genenl  prineiplea" 
nor  because  the  lawyer  or  lawyers  on  a  court 
may  think  thai  the  larger  number  of  law- 
yera  and  others  in  the  legislature  have 
enacted  a  law  unadvisedly  or  unwisely,  or 
that  it  is  harsh  or  too  comprehensive.  If 
the  lawmaking  body  has  jurisdiction  of  the 
snbject,  how  it  shall  l^islate  upcm  it  is  a 
matter  for  tbeir  discretion.  The  courts  have 
no  veto  power. 

If  the  I^islature  has  power  to  absolute- 
ly prohibit  the  manufacture  of  liquor,  in 
any  quantity,  for  any  purpose,  it  must  have 
the  power  to  prohibit  its  importation,  from 
other  points,  in  the  state.  As  to  importa- 
tions across  the  state  line,  that  point  is  not 
before  us;  but  it  is  notable  that  every  bill 
now  pending  in  Congress  to  prohibit  the  im- 
portation of  intoxicating  liquor  into  prohi- 
bition states  is  worded  like  the  statute 
(Laws  1907,  chap.  806,  p.  1147)  now  be- 
fore  us,  and  does  not  restrict  the  prohibition 
to  auefa  liquor  only  when  imported  "with 
intent  to  sell."  Conceding  that  the  provi- 
sion of  the  statute  before  us  which  restricts 
the  importation  of  intoxicating  liquor  into 
Burke  county,  in  quantity  of  more  than  a 
half  gallon  a  day,  by  any  one  person,  would 
forbid  the  importation  of  a  larger  quantity 
per  day  by  him,  even  though  it  might  be  for 
his  own  consumption,  is  not  that  as  much  as 
17LA.A.(N£.) 


one  could  safely  consume  per  day,  and 
would  not  the  importation  of  a  large  quan- 
tity per  person  per  day  be  prejudicial  to 
the  public  health  and,  presumedly  at  least, 
for  the  use  of  others?  In  limiting  each 
person  to  a  half  gallon  per  day  for  his  owu 
use  (for  the  law  permits  no  sale),  the  legis- 
lature wus  not  niggardly.  Besides,  if  thi> 
manufacture,  though  exclusively  for  one'i* 
own  use  and  out  of  one's  own  apples  and 
peaches,  in  the  county,  can  be  forbidden  by 
statute  without  breaking  the  Constitution, 
why  cannot  the  importation  of  the  same  ar- 
ticle across  the  county  line,  in  a  greater 
quantity  than  a  half  gallon  per  day,  even 
for  one's  own  use,  be  prohibited  by  the  same 
powert  The  truth  is  that,  the  legislature 
having  jurisdiction  of  the  subject,  the  limi- 
tations upon  its  exercise  rest  in  the  wisdom 
and  sound  judgment  of  the  le^slature,  sub- 
ject only  to  review  by  the  peofde,  not  by  the 
courts. 

The  act  contains  exceptions,  allowing  im- 
portations in  unlimited  quantity  "by  drug- 
gists for  medical  purposes"  and  for  use  by 
the  hospitals  and  sanitariums  in  the  county ; 
and  it  is  clear  that,  even  at  the  limit  of  % 
gallon  per  day  to  each  person,  enough  can 
be  brought  in  for  all  necessary  and  proper 
purposes.  Certainly  the  ministers  can  thus 
get  enough  for  communion  purposes,  for 
they  cannot  buy  it  after  it  is  brought  in; 
sale  being  forbidden  by  the  uncontested  part 
of  the  act.  The  legislature  was  not  so  liber' 
al  when  it  passed  the  admittedly  valid  act' 
forbidding  Uie  manufacture  of  liquor  in  the 
county,  even  for  one's  own  use,  or  its  sale 
for  the  use  of  others. 

The  act  prohibits  the  bringing  "into"  the 
county  of  more  than  %  gallon  of  liquor,  hj 
any  person,  on  any  one  day.  By  no  con- 
struction can  that  be  held  to  forbid  the 
carrying  it  "through"  the  county.  The 
theolt^ical  controversy  over  the  form  of 
baptism  was  subtle  and  critical,  but  it  never 
occurred  to  anyone  to  assert  that  the  Qreok 
word  et»  (into)  meant  dia  (through). 
Certainly  the  members  of  the  legislature 
must  be  credited  with  knowing  the  differ- 
ence between  two  such  common  Anglo-Saxon 
words  as  "into"  and  "through,"  and  that, 
when  they  forbade  any  person  "bringing 
into"  the  county  more  liquor  per  day  than 
he  could  be  reasonably  supposed  to  bring  for 
bis  own  use,  to  wit,  %  gallon,  they  did  not 
intend  to  prohibit  "carrying  it  through" 
the  county.  On  the  contrary,  it  was  exactly 
what  they  wished,— that,  if  it  got  in  there 
in  larger  quantity,  it  should  be  carried  on 
through  and  out  of  the  county. 

If  this  is  a  bad  law,  public  opinion,  as 
formulated  by  the  legislature,  plSjCed  it  on 
the  statute  book,  and  the  same  power  can 
repeal  it.  The  courts  should  not^  bo.  As 
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General  Grant,  when  President,  well  ob- 
served :  '"The  best  way  to  secure  the  repeal 
of  a  bad  law  is  to  enforce  it,"  It  does  not 
make  an  act  unconBtitutional  that  no  pre- 
ceding act  like  it  has  been  passed,  for  this 
must  have  been  the  case  at  some  time  of 
every  kind  of  statute.  £very  declaration  of 
the  legislative  will  must,  when  first  made, 
have  been  without  a  precedent.  "The  world 
moves,  and  we  must  move  with  it."  There 
are,  however,  other  statutes  like  this.  Laws 
1907,  chap.  112,  p.  121,  "to  prohibit  the 
manufacture,  sale,  and  importation  of  liquor 
into  Lincoln  and  Catawba  county,"  and 
I^aws  1007,  chap.  360,  p.  668,  "to  prevent 
.  .  .  the  transportation  or  delivery  of  in- 
toxicating liquors  into  Rutherford  county." 
Sections  2  and  7.  If  the  legislature  can 
make  it  illegal  to  manufacture  liquor  at  all, 
it  can  make  it  illegal  to  import  it  at  all.  If 
it  has  power  to  make  it  unlawful  to  sell  it, 
it  can  make  it  unlawful  to  buy  it.  for  it  is 
the  same  transaction.  It  is  a  vain  thing 
to  prohibit  liquor  being  "manufactured"  in 
a  county  if  the  legislature  is  powerless  to 
prohibit  it  being  "imported"  from  another 
county.  To  "import"  is  to  "bring  in"  across 
the  county  line,  either  by  one's  aelf  or  by  an 
agent. 

Hoke,  J.f  also  diBWnta  from  the  opinion 
of  the  court. 

NORTH  CAROLINA  SUPREME 
STATE  OF  NORTH  GASOUNA 

T. 

WILLIAM  STITT. 

(146  N.  C.  643,  61  8.  E.  566.) 

Homlctde  —  pointing*  gnn  —  manslaugh- 
ter. 

One  is  guilty  of  manslaughter  who  killed 
another  with  a  gan.  intentitmally  pointed  at 
him,  although  it  was  believed  to  have  been 
unloaded,  where  such  pointing  of  a  gun  is, 
by  statute,  made  a  misdemeanor,  and  the 
gun  had  not  been  handled  for  several  weeks, 
w  that  accused  vras  culpably  negligent. 

(Uky  6,  1908.)  * 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Mecklenburg 
County  convicting  biro  of  manslaughter. 
Affirmed. 

Statement  by  Hoke,  J.: 
This  was  an  indictment  of  defendant  for 
the  murder  of  Jim  Pearce,  tried  before 


Note.  —  Homicide  by  misadventure,  see 
subject  note  to  State  v.  "Leggt  3  L.RA. 
(N.S.)  1153. 
17L.R.A.(N.S.) 


SUPREME  COL-RT.  Mat, 

Ward,  J.,  and  a  jury  at  April  term,  1907, 
of  the  superior  court  of  Mecklenburg  coun- 
ty. The  state  offered  evidence  tending  to 
prove  that  defendant  and  deceased  were 
playing  and  "projecking"  together,  when 
defendant  took  down  a  gun  and  pointed  it 
at  deceased,  when  the  gun  was  fired  killing 
deceased;  that,  when  the  defendant  took 
down  the  gun,  his  sister  told  him  to  quit 
playing  with  the  gun,  and  defendant  replied 
that  there  was  no  shell  in  it,  because  he 
was  the  one  that  had  the  gun  last,  and  there 
was  no  shell  put  in  it,  and  said,  further, 
"You  know  I  would  not  point  a  loaded  gun 
at  my  friend."  When  the  gun  fired,  and 
deceased  fell,  defendant  said,  "Goodness,  I 
didn't  know  there  was  a  shell  in  the  gun;** 
and  said,  further,  if  he  had  known  there 
was  a  shell  in  the  gun  or  any  danger  of 
its  killing  him,  he  would  not  have  pointed 
it  at  him.  Defendant,  as  a  witness  in  his 
own  behalf,  testified  as  follows:  "I  knew 
the  deceased,  Jim  Pearce,  for  about  eight 
or  nine  years.  About  the  16th  of  February 
last,  he  came  over  to  my  house  to  get  his 
hair  cut.  I  told  him  to  come  in,  he  said  to 
me,  'Are  you  going  to  cut  my  hairf  Ho 
said  he  had  10  cents,  but  wanted  it  for 
something.  He  said,  'Say  coz,  are  you  go- 
ing to  cut  my  hair?'  Then  we  began  to 
play.  He  Iiad  hold  of  my  hand  and  called 
me  a  good  boy.  I  stepped  back,  and  got 
the  gun  and  cocked  it  and  pointed  it  to- 
ward him.  Hy  sister  told  me  to  put  it 
down,  it  might  be  loaded.  I  told  her  it 
was  not,  I  would  not  point  a  loaded  gun  at 
him.  He  (Pearce)  stepped  ofi^,  and  X 
picked  up  the  gun  and  shot  bim.  I  got  it 
l>ehind  the  door.  I  was  'projecking*  with 
it.  I  knew  I  was  the  last  one  who  had  it, 
and  I  had  put  it  up  empty.  It  had  been 
three  or  four  weeks  since  I  had  it  last  time. 
He  threw  his  hands  across  his  breast  and  fell. 
I  said,  'I  have  shot  Jim.'  I  said  I  would  not 
have  done  it  for  anything.  I  told  Mr.  Cald- 
well about  how  it  happened." 

Defendant  in  apt  time  preferred  a  re- 
quest that  in  no  aspect  of  the  ease  could 
the  defendant  be  convicted  of  murder,  and 
several  other  requests  suggesting  views  of 
the  evidence  bjj  which  the  jury  might  acquit 
defendant  of  any  offense,  on  the  facta  dis- 
closed. The  court  charged  the  jury  as  follows: 
"That  they  should  not  convict  the  defendant 
of  murder  in  the  first  degree,  or  murder 
in  the  second  degree,  and  charged  the  jury 
that  the  burden  was  on  the  state  to  satisfy 
them,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant  was  guilty 
of  manslaughter.  The  court  then  defined 
to  the  jury  what  constituted  manslaughter. 
To  this  there  was  no  exception.  The  court 
then  chai^^  the  jury,  among  other  thii^ca, 
that,  if  th^  found  fr<nn-.^e  evidenoe  be- 
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yond  a  reamnuible  doubt  that  the  defendant 
^cked  up  the  gun,  and  intentionally  point- 
ed it  at  the  deceased,  and  cocked  it,  aiming 
it  at  him;  and,  if  they  further  find  beyond 
a  reasonable  doubt  that  the  gun  discharged 
ita  load  and  killed  defendant,  and  this  was 
done  wilfully  and  intentionally, — the  defend- 
ant would  be  guilty  of  manslaughter;  and 
it  would  be  the  du^  of  the  jury  to  return  a 
Terdict  of  guilty  of  manslaughter."  The 
jurj'  found  defendant  guilty  of  manslaugh- 
ter, and  from  judgment  on  verdict^  defend- 
ut  appealed. 

No  appearance  for  appellant. 

Meflsra.  Robert  D.  Ollmer,  Attorney 
General,  and  Hayden  Olement,  for  the 
SUte: 

Under  «  itatute  making  it  a  misdemean- 
or to  point  a  gun  at  a  person,  if  a  person 
pt^ta  a  gvB  at  another,  wheUwr  loaded  or 
■ok,  without  taxy  intention  Of  tiddng  life, 
and,  by  aosident,  it  ia  discharged,  produ- 
cing death,  he  ia  guilty  of  maiulaughter. 

1  Wharton,  Crim.  Law,  lOth  ed.  I  S06; 
Sute  T.  Turnage,  138  N.  a  669,  40  S.  E. 
913;  Barnes  t.  SUte,  134  Ala.  36,  32  So. 
670;  State  t.  Grote,  109  Mo.  346,  19  B.  W. 
93;  Sorber  t.  SUte,  00  Ind.  71;  Ford  v. 
sute,  71  Keb.  £40,  IIS  Am.  St  Bap.  691, 
98  K.  W.  807. 

At  oranmon  law,  one  who  levels  a  gun  at 
another,  unnecessarily  under  the  dreum- 
■Uneea,  though  without  any  intention  of 
diochaiging  it,  when  it  goes  off  aeeidenUlly 
and  kills  the  other,  is  guilty  oS  manslaugh- 
ter. 

Reg.  ▼.  Weston,  14  Cox,  C.  C.  346;  SUto 
T.  Tuniage,  138  N.  a  668,  49  B.  B.  013. 

Whether  the  firing  was  aeeldental  or  not 
made  no  differenoe. 

SUU  T.  Vines.  03  N.  &  403,  63  Am.  Rep. 
466;  SUU  T.  Gapps,  1S4  N.  C.  622,  46  8. 
E.  730;  SUto  T.  Hall.  132  K.  C.  1094,  44 
8.  E.  663. 

If  one  uses  a  dangerous  and  deadly  weap- 
on in  a  careless  and  reckless  manner,  and 
thereto  kiUs  another,  be  is  guilty  of  man- 
sUugbter,  althoi^h  nff  homicide  is  in  fact 
intended. 

Wharton,  Crim.  Law,  10th  ed.  {  344;  1 
Hcaain,  Crim.  Law,  |  347;  SUto  t.  Bar- 
die, 47  Iowa,  647,  29  Am.  Rep.  496;  SUte 
T.  Morrison,  104  Mo.  638,  16  S.  W.  492; 
SUte  T.  Roane,  13  K.  C.  (2  Dev.  L.)  66. 

HiAe,  J.,  d^ivered  tiie  opinion  of  the 
eourt: 

There  Is  no  error  in  the  record  which  gives 
the  defendant  any  just  ground  of  etm- 
plaint.  The  eourt  correctly  held  tiiat.  on 
the  testimony,  defendant  oould  not  be  eon- 
Tieted  of  murder.  A  conrietion  al  murder 
■dimild  never  be  allowed  unless  there  has 
17  L.B.A.(NJ3.) 


been  an  unlawful  and  intentional  Uking  of 
another's  life.  Sometimes  this  intent  will 
l)e  imputed  by  reason  of  the  killing  with  a 
deadly  weapon,  or  under  circumstances  which 
indicate  a  reckless  indifference  to  human 
life;  but  it  must  aln-ays  exist  befnre  a 
charge  of  murder  can  be  susUined.  And  in 
the  present  case  we  think  the  testimony  on 
the  part  of  the  state  was  of  a  kind  to  justify 
the  position  that  no  intentional  killing  of 
the  deceased  had  been  shown.  In  no  as- 
pect of  the  evidence,  however,  if  believed, 
could  the  defendant  be  held  entirely  inno- 
cent, and  his  prayers  for  instructions,  based 
upon  any  such  view  of  the  faeU,  were  there- 
fore properly  rejected. 

It  is  well  esUblished  that,  if  one  causes 
the  death  of  another  by  reason  of  culpable 
negligence,  or  by  an  unlawful  act  which 
amounts  to  an  assault  on  the  person,  he  is 
guilty  at  least  of  the  crime  of  manslaugh- 
ter. SUte  V.  Turnage,  138  N.  C.  666,  49  S. 
E.  013;  SUU  V.  Vines,  93  N.  O.  403.  63  Am. 
Rep.  466;  People  v.  Stubenvoll,  62  Mich. 
320,  28  N.  W.  883;  Wharton,  Homicide,  3d 
ed.  p.  696.  In  SUte  v.  Turnage,  supra,  it 
is  held  that,  if  death  ensues  from  the  un- 
justiflable  and  reckless  use  of  a  gun,  it  is 
manslaughUr,  whether  the  gun  was  inten- 
tionally discharged  by  the  prisoner  or  not. 
And,  delivering  the  opinion.  Associate  Jus- 
tice Brown,  for  the  court,  said:  "We  do 
not  controvert  any  of  the  l^t  propositions 
oonUnded  for  by  the  state  as  to  what  acts 
will  constituU  manslaughter,  when  death 
ensues  from  the  reckless  use  of  a  deadly 
weapon,  such  as  a  pistol  or  gun.  Point- 
ing a  gun  at  another  under  such  cir- 
cumstances as  would  not  excuse  iU  Inten- 
tional disdiarge  constitutes,  in  this  and 
many  other  sUtes,  a  aUtutorj  misdemean- 
or, and  an  accidenUI  killing  occasioned  by  it 
is  manslaughter."  True  a  new  trial  was 
ordered  in  Tumage's  Case,  but  that  was 
chiefly  because  the  defendant  had  expressly 
testified  that  he  did  not  intentionally  point 
the  gun  at  anyone.  In  SUU  ▼.  Vines,  su- 
pra, it  is  held:  "Where  one  is  engaged  in 
an  unlawful  and  dangerous  sport,  and  kills 
another  by  accident,  it  is  manslaughter." 
The  pointing  of  a  gun  or  pistol  at  another 
has  come  to  be  so  generally  recognized  as  an 
act  importing  negligence  that  "didn't  know 
it  was  loaded"  has  passed  into  a  saying  de- 
scriptive of  the  serious  or  faUl  resulU  that 
frequently  attend  such  conduct,  and  with  ua 
the  matter  has  been  considered  of  such  im- 
porUnce  that  our  sUtuU  law  (Revisal  1906, 
S  3628}  has  made  It  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment,  or  both,  in 
the  discretion  of  the  court,  for  anyone  to 
point  a  gun  or  pistol  at  *'^^^'®]^^^^^ 
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otherwise,  and  whether  the  gun  or  pistol 
shall  be  loaded  or  unloaded." 

According  to  "defendant's  statement,  he  in- 
tentionally pointed  the  gun  at  the  deceased, 
and,  while  it  is  not  a  matter  of  controlling 
importance,  he  evidently  snapped  it,  for  bis 
exclamation  was,  "Goodness,  I  did  not  know 
there  was  a  shell  in  the  gun."  And  this, 
too,  when  his  testimony  further  shows  that 
he  had  not  handled  or  examined  the  gun  in 
three  or  four  weeks.  His  own  version  of  the 
occurrence  therefore  bnngs  his  conduct  with- 
in the  condemnation  of  either  principle  an- 
nounced and  sustained  by  the  authorities 
cited.  He  was  culpably  negligent,  and  was 
engaged  at  the  time  in  an  act  which,  by  our 
statute,  is  made  an  unlawful  assault  on  the 
deceased.  There  is  nothin;;  here  said  which 
militates  in  any  way  against  the  doctrine 
upheld  by  this  court  in  the  case  of  State  r. 
Horton,  139  N.  C.  588,  1  L.ILA.(N.8.)  991, 
111  Am.  St.  Rep.  818,  61  S.  E.  94S.  In  that 
case  the  facts  were  presented  to  the  court  in 
the  form  of  a  special  verdict,  by  which,  with 
other  statements,  it  was  made  to  appear; 
"That  aaid  killing  was  wholly  unintention- 
al; that  the  shooting  of  the  deceased  was 
done  while  the  defendant  was  under  the  im- 
pression and  belief  that  be  was  shooting  at 
a  wild  turkey;  that  the  hunting  engaged  in 
by  the  defendant  was  not  of  itself  dangerous 
to  human  life,  nor  was  he  reckless  in  the  man- 
ner of  hunting,  or  of  handling  the  firearm 
with  which  the  killing  was  dona."  A  pe- 
rusal of  the  opinion  will  disclose  that  these 
facts  just  mentioned  were  referred  to 
throughout  as  conbrolling  in  the  case,  and 
were  made  the  basis  of  the  judgment  on 
which  the  defendant's  innocence  was  de- 
clared. In  the  opening  sentence  of  the  opin- 
ion the  judge  said:  "It  will  be  noted  that 
the  finding  of  the  jury  declares  that  the  act 
of  the  defendant  was  not  in  itself  dangerous 
to  haman  life,  and  excludes  every  element  of 
eriminal  negligence."  And,  on  page  592  of 
130  N.  C:  "The  special  verdict  having  found 
that  the  act  in  which  the  defendant  was  en- 
gaged was  not  in  itself  dangerous  to  human 
life,  and  negatived  all  idea  of  negligence, 
we  hold  that  the  case  ia  one  of  excusable 
homicide." 

The  two  eases  are  thus  clearly  distin- 
guished, and  in  the  case  at  bar  the  judge 
could  well  have  chaiged  that,  if  the  jury 
was  satisfied  beyond  a  reasonable  doubt 
that  defendant  intentionally  pointed  the 
gun  at  the  deceased,  and,  while  so  engaged, 
the  gun  was  discharged,  killing  the  deceased, 
the  defendant  would  be  guilty  of  man* 
slaughter. 

There  is  no  error  to  defendant's  prejudi<», 
and  the  judcmipnt  below  ia  affirmed. 
17  URJV.(N.S.) 
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HOPPE  HARDWARE  COMPANT.  PIff.  ia 
Err., 
T. 

DAN  A.  BAIN,  Sheriff,  et  aL 

(—  Okl*.  — ,  W  Pae.  765.) 

Insolvency  —  preferenoes  —  beneAcial 
Into  rest. 

1.  A  failing  or  insolvent  debtor  may  pre- 
fer one  or  more  of  his  creditors,  but,  if  the 
arrangement  by  which  he  does  so  stipulates 
or  provides  a  benefit  for  him,  it  ia  inudu- 
lent  on  hii  part ;  and,  if  the  preferred  cred- 
itors knew  of  the  existence  of  other  debts 
due  by  the  failing  debtor,  they  are  ehai:ged 
with  participating  in  the  fraud. 

Same  —  organlzBtlon  of  oorporatlon  ~ 
fraudulent  conveyance. 

2.  An  insolvent  debtor  organized  a  cor- 
poration with  a  capital  stock  of  97,000, 
and,  in  payment  of  indebtedness  dae  by  him 
to  his  wife  and  brother-in-law,  who  knew 
of  the  exiitenee  of  other  debts,  he  had 
issued  to  them  all  the  stock  <rf  the  oorporm- 
tion  except  one  share  of  the  value  of  $100, 
and  transferred  to  the  corporation  by  a  Mil 
of  sale  all  of  his  assets  of  the  value  of 
about  $11,000  for  a  consideration  of 
$10,000,  and,  by  a  collateral  agreement,  tiie 
debtor  was  retained  as  president  and  man* 
ager  of  the  corporation  at  a  salary  of  $40 
per  month,  and  the  corporation  was  to 
debta  due  1^  him  to  other  creditors  in  the 
sum  of  about  $4,000.  Held,  that  the  trans- 
fer by  the  debtor  of  his  assets  to  the  cor- 
poration was  fraudulent  and  void  as  to  a 
creditor  not  assenting  thereto. 

(May  16,  1908.) 

Headnotea  hy  Hates,  J. 

Ctue  Note.  —  Effect  of  contemporaneotu 
agreement  to  give  the  debtor  employ- 
ment, or  retain  him  in  a  position,  to 
render  an  attempted  preference  in^ 
valid  aa  to  other  creditors. 

The  courts  are  not  in  harmony  as  to 
whether  such  an  agreement,  made  contem- 
poraneously with  the  conveyance  oi  proper- 
ty, to  prefer  the  grantee  as  a  creditor  of  the 
grantor,  raises  a  presumption  of  fraud,  and, 
if  BO,  whether  tne  presumption  is  prima 
facie  or  conclusive.  That  it  is  at  least  evi- 
dence of  fraud,  and  should  be  given  to  the 
jury  together  with  other  facts  relied  upon 
to  establish  fraud,  ia  beyond  question.  The 
weight  of  authority  and  the  better  doctrine 
seem  to  be  to  the  effect  that  such  an  agree- 
ment or  understanding,  made  contempora- 
neously with  and  a  part  of  a  transfer  of 
property,  to  prefer  a  creditor,  depends  for 
its  validity  upon  the  intention  of  the  par- 
ties thereto.  If  the  purpose  and  intention  of 
this  agreement  were  to  create  a  benefit  or 
trust  for  the  debtor,  it  avoids  the  transfer. 
On  the  other  hand,  if  it  was  an  incident  to 
the  transfer,  and  not  made  primarily  to 
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ERROR  to  the  District  Court  for  Kmj 
County  to  rerinr  »  jndgment  in  favor 
of  defendants  in  an  acti(m  in  replevin 
brought  to  recover  posseuicm  of  certain 
ktrdn-are  in  the  hands  of  the  sheriff  on  eze- 
ention.    Affirm  e<L 

Statement        HaTes,  J.: 

This  IB  an  action  in  nplevin,  brought  by 
the  plaintiff  in  •rror  (plaintiff  below) 
against  the  defendants  in  error  (defendants 
below  ]  in  the  district  court  of  Eaj  county, 
which  resulted  in  judgment  in  that  court 
for  defendants,  lite  material  facts  dis- 
closed by  the  evidence  in  the  ease  and  in- 
rotved  in  the  consideration  of  the  assign- 
ments of  error  are  as  follows:  For  a  num- 
ber of  years  prior  to  Jannaiyt  1901,  Fred  H. 


Hoppe  resided  at  ChilUeothe,  Missouri.  In 
January,  ICOl,  he  came  to  Blaclcwell,  Okla- 
homa, and  purchased  from  W.  R.  Stapleton 
a  stoelc  of  hardware  for  a  consideration  ol 
$7,600,  and  gave  to  Stapleton  for  said  prop- 
er^ real  estate  valued  at  $4,200,  9500  in 
cash,  and  a  note  for  $1,400.  Mr.  Hoppe  af- 
terwards made  payments  on  the  note  until 
the  same  was  reduced  to  (660.  He  con- 
tinued to  conduct  the  hardware  business 
which  he  had  purchaBed  from  Stapclton  at 
Blacfcwell  until  May,  1S02.  At  that  time 
he  was  owing  various  wholesale  houses  and 
the  First  National  Bank  of  Blaekwell  in  the 
aggr^^te  tbe  sum  of  about  $4,000.  He  al- 
so owed  Mary  L.  Hoppe,  his  wife,  $3,100,  and 
William  A.  Lockwood,  Ms  brother-in-law, 
$3,600.   He  owed  other  indebtednees  as 


create  a  benefit  or  trust  for  the  debtor,  but 
rather  as  incident  to  the  realizing  of  more 
from  the  property  transferred  because  of 
the  debtor's  knowledge  of  the  property,  it 
is  a  valid  condition,  and  its  existence  will 
not  invalidate  the  transfer. 

A  somewhat  similar  question  sometimes 
arises  in  respect  to  the  subset^uent  employ- 
ment of  the  debtor  by  the  creditor  where  no 
agreement  to  that  effect  was  made  at  the 
time  of  the  transfer.  Cases  involving  that 
question,  however,  are  excluded.  So,  also, 
are  cases  involving  tbe  validity  of  general 
assignments  for  the  braiellt  of  creiditors, 
where,  as  a  condition  of  the  assignment,  the 
asaitinec  was  to  retain  the  assignor  in  his 
employ  in  reference  to  the  property  as- 
signed. 

Tbe  doctrine  that  such  a  condition  in  a 
tranitfer  to  prefer  a  creditor  does  not  per  se 
render  the  transfer  invalid  and  void 
was  stated  and  applied  by  the  court 
in  Smith  v.  Craft,  123  U.  &  436,  31 
L.  ed.  267,  8  Sup.  Ct  Rep.  196,  where- 
in a  bill  of  sale  of  a  stock  of  goods  to 
prefer  a  creditor  was  attached  by  credit- 
ors as  fraudulent  and  void  because  it 
contained  a  stipulation  that  the  vendee 
therein  should  employ  the  debtor,  the  vend- 
or, in  the  business  transferred,  at  the  rate 
of  $150  per  month  so  long  as  the  vendee 
carried  on  or  continued  such  business.  The 
court,  however,  refused  to  hold  that  this 
stipulation  rendraed  tbe  transfer  fraudu- 
lent and  void  per  se.  On  this  subject,  it  is 
said:  "Whether  such  a  stipulation  is  valid 
or  invalid  depends  upon  its  intention.  'If  its 
object  appeared  on  its  face  to  have  been  to 
secure  a  benefit  to  the  debtor  or  his  family, 
it  would  be  fraudulent  in  law.  .  .  ;  But, 
if  its  bole  pur^se  was  to  obtain  services 
necessary  to  wind  up  the  business  and  turn 
the  goods  into  money  as  promptly  and  eco- 
nomically as  p<»sib]e,  for  the  benefit  of  the 
other  party,  y  is  valid."  It  is  further  said 
that  it  cannot  be  concluded,  as  matter  of 
law.  either  on  the  face  of  the  bill  of  sale, 
or  with  the  aid  of  evidence  of  what  was 
done  under  its  provisions,  that  such  compen- 
sation was  unreasonable,  or  that  the  stipu- 
lation in  question  was  fraudulent;  that 
17  L.R.A.<N.&) 


these  were  questions  of  fact  to  be  taken  in 
connection  with  other  facts  and  circum- 
stances produced  at  the  trial,  to  be  oonsid- 
ered  by  the  court. 

This  doctrine  was  reafitrmed  by  that  court 
in  Bamberger  v.  Scboolfield,  160  U.  8.  149, 
40  L.  ed.  374,  16  Sup.  Ct.  Rep.  226,  as  to  a 
bill  of  sale  of  a  stock  of  goods.  It  does  not 
appear  in  this  case  that  the  agreement  for 
employment  was  contemporaneoiu  with,  or 
incorporated  in,  the  bill  of  sale.  In  holding 
that  the  fact  of  employment  of  the  debtor 
would  not  of  itself  render  the  transaction 
fraudulent,  the  court  followed  the  decisions 
of  the  courts  of  Alabama,  and  also  cited 
with  approval  Smith  v.  Craft,  supra,  as  to 
the  effect  of  a  stipulation  of  employment 
contemporaneous  with  the  transfer.  It 
said:  'Certainly,  if  nothing  else  appeared 
but  the  mere  employment  of  Warten  [the 
debtor],  subsequent  to  the  sale,  to  assist 
in  the  disposition  of  the  goods  and  the  get- 
ting in  of  the  book  aecountsl  such  fact 
would  not  be  a  dreumstance  in  itself  suffi- 
cient to  prove,  within  the  meaning  of  the 
Alabama  law,  that  the  transaction  was 
fraudulent.  Even  if,  at  the  time  of  the 
sale,  there  had  been  an  agreement  to  em- 
ploy, such  fact  would  not  of  itself  have 
necessarily  implied  a  reservation  of  benefit 
in  favor  of  the  seller  so  as  to  have  rendered 
the  sale  invalid  under  the  Alabama  law. 
.   .   .   Such,  also,  is  the  general  rule." 

In  P.  J.  Peters  Saddlery  &  Harness  Co. 
V.  Schoelkopf,  71  Tex.  418,  9  S.  W.  336.  a 
bill  of  sale  of  a  stock  of  goods  to  pre- 
fer a  creditor,  together  with  a  written  eon- 
tract  by  which  the  creditor  employed  tin- 
debtor  to  take  charge  of  and  sell  the  goodn, 
were  construed  as  one  instrument;  and.  so 
considered,  it  was  held  that  the  employment 
of  the  debtor  under  the  circumstances,  he 
being  familiar  with  the  business  and  under- 
standing the  manufacture  of  material  into 
saddles,  was  most  natural,  and  that  such 
employment  did  not  render  the  bill  of  sale 
fraudulent  and  void. 

In  other  jurisdictions  such  stipulations  in 
transfers  of  property  to  prefer  creditors 
have  been  upheld  on  the  ground  that  the 
mere  stipulation  for  ~ 
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•urety  od  notes  the  exact  amount  of  vhich 
the  evidence  does  not  disclose,  and  he  owed 
a  balance  on  his  note  to  Stapleton.  His 
stock  of  hardware  at  that  time  invoiced 
iU>out  $11,000.  He  was  in  an  insolvent  con- 
dition, and  his  creditors  were  crowding  him 
for  payment  on  their  accounts.  He  went  to 
St.  Louis  in  the  month  of  May,  1902,  to  try 
to  borrow  money  from  Lockwood,  his  broth- 
er-in-law, with  which  to  pay  off  the  accounts 
of  those  who  were  urging  him  for  payment. 
He  took  with  him  to  St.  Louis  the  invoice  of 
his  stock  of  goods  which  had  been  made  by 
him  in  the  preceding  February,  and  a  state- 
ment of  the  indebtedness  he  owed  the  va- 
rious wholesale  houses  and  the  bank  at 
Blackwell.  Lockwood  refused  to  advance 
him  further  money,  for  the  reason  that  Mr. 

frattdulent  in  its  operation,  and  is  in  and  of 
itself  an  independent  agreement.  And,  if 
the  transfer  is  complete,  and  the  consider- 
ation thereof  apart  from  the  question  of 
employment  is  fair  and  adequate,  the  mere 
stipulation  for  employment  will  not  be  con- 
strued as  a  reservation  of  a  benefit  or 
trust  for  the  debtor,  within  the  rule  holding 
transfers  of  property  containing  such  reser- 
vations fraudulent  and  void. 

This  is  the  doctrine  of  Griffin  t.  Cranston, 
10  Boew.  1,  as  to  a  stipulation  in  a  transfer 
made  by  one  member  of  a  partnership  to 
his  copartner,  of  his  interest  in  a  hotel  lease 
and  furniture,  by  the  terms  of  which  the 
debtor  and  his  wife  were  to  be  employed 
in  the  hotel  and  to  have  rooms  therein.  In 
holding  that  such  a  stipulation  did  not 
stamp  the  transfer  as  fraudulent  per  se,  the 
court  said:  "There  is  no  extrinsic  evidence 
of  fraud  in  this  ease.  Ko  facts  or  circum- 
stances are  shown  which  would  produce 
conviction  on  the  mind  that  Judson  de- 
signed to  hinder,  delay,  and  defraud  his 
creditors.  From  the  service  contract  alone 
we  are  called  upon  to  spell  out  such  a  fraud- 
nlent  intent.  To  vitiate  this  sale,  there 
must  liave  been  fraud  in  fact  (what  was 
formerly  denominated  fraud  in  law,  no  long- 
er exists) ;  and  we  must  be  able  to  say  that 
the  provisions  of  the  instrument  are  such 
tliat,  when  carried  out  to  their  apparent  and 
reasonable  intent,  it  will  be  fraudulent  in 
its  operation.  We  cannot  presume  fraud 
when  the  instmuMnt  admits  of  a  contrary 
eonstruction.  .  .  .  Part  of  the  induce- 
ment of  the  sale  doubtless  was  that  Judson 
[the  debtor]  should  be  taken  into  the  em- 
ployment of  Cranston  [the  preferred  cred- 
itor] ;  but  the  transfer  was  absolute  and 
complete,  without  reservation,  and  did  not 
secure  such  a  future  benefit  from  the  as- 
signed property  as  would  render  the  assign- 
ment void." 

To  the  same  effect,  as  to  a  stipulation  for 
employment,  as  part  of  a  transfer  of  a 
stock  of  goods  to  prefer  certain  creditors,  is 
Havens  v.  Extein,  &  N.  Y.  Supp.  735,  and 
Kelly  V.  Sprague,  36  N.  Y.  S.  R.  445,  13 
N.  Y.  Supp.  64,  as  to  a  stipulation  for  em- 
ployment in  the  sale  of  a  hotel,  made  to 
17L.R.A.(NJ9.1 


Hoppe  was  already  indebted  to  him  in  a 
large  sum  which  he  had  been  owing  him 
since  1880;  but  Lockwood  proposed  to  Mr. 
Hoppe  that,  if  he  would  incorporate  bis  busi- 
ness and  give  him  (liOckwood}  stock  for 
what  he  already  owed  him,  be  would  loaa 
to  the  corporation  the  siun  of  $3,000.  which 
amount  could  be  applied  on  the  indebtedness 
Hoppe  owed  the  wholesale  houses  and  the 
First  National  Bank  of  Blackwell,  and  the 
remaining  $1,000  could  be  paid  out  of  the 
proceeds  of  the  sales  made  by  the  company. 
Mr.  Hoppe  went  to  Chillicothe,  Missouri, 
and  conferred  with  his  wife  about  the  mat- 
ter, and  finally  it  was  agreed  between  Lock- 
wood,  Hoppe,  and  his  wife  that  a  corpora- 
tion should  be  formed  whose  capital  stock 
should  be  $7,000;  that  I<ockwood  should 

prefer  creditors,  wherein  it  is  said  that  such 
a  stipulation  is  not  in  itself  evidence  of 
fraud  upon  the  creditors. 

To  the  same  effect  is  Nicholson  v.  Leavitt, 
4  Sandf.  252,  Reversed  in  6  N.  Y.  510.  57 
Am.  Dec.  499,  on  the  ground  that  provisions 
in  deeds  of  assignment  for  sale  of  goods  on 
credit  were  frauduloit  and  void  as  to  a 
judgment  creditor. 

Upcm  a  similar  theory,  a  transfer  of  person- 
al property  by  a  partnership  to  prefer  credit- 
ors, which  contained  an  agreement  to  em- 
ploy one  of  the  partners  at  a  stipulated 
salary  per  month  to  manage  the  bueiness, 
was  held  not  to  be  vitiated  by  such  agree- 
ment, in  Cribb  v.  Bagley,  83  Ga.  105,  10  S. 
E.  194.  The  court  said  that  such  an  agree- 
ment, in  and  of  itself,  did  not  constitute 
fraud  in  law.  If  the  sale  was  made  in 
good  faith  and  with  no  design  to  hinder, 
delay,  or  defraud  any  creditor,  and  if  the 
consideration,  apart  from  this  agreement, 
was  full  and  adequate,  the  superadding  of 
the  agreement  as  an  aidditional  element  of 
the  consideration  would  not  render  the 
transaction  void.  If,  however,  the  sale  was 
for  less  than  the  full  value  of  the  property, 
and  this  agreement  represented  a  part  of 
that  mlue,  then  the  agreement  would  he  in 
the  nature  of  a  reservation  for  the  benefit 
of  one  member  of  the  debtor  firm  and  the 
sale  would  be  void  as  against  the  existing 
creditors.  It  will  be  noticed  that  there  was 
no  stipulation  for  payment  of  the  monthly 
wages  out  of  the  corpus,  or  of  the  income 
of  the  property  sold.  The  wages  contem- 
plated were  not  made  a  charge  upon  that 
property  in  any  manner  whatsoever,  but, 
when  earned,  would  constitute  a  debt  by  the 
employers  to  the  employee.  Hence  the  crea- 
tion of  such  a  debt  could  operate  in  no  way 
to  the  prejudice  of  any  creditor  of  Cribb  A 
Phillips  [the  debtors].  Indeed,  it  might  be 
to  their  advantage  for  Cribb  to  earn  and  re- 
ceive an  income  for  his  services,  since  im 
some  way  it  might  be  applied  in  whole  or 
in  part  to  the  outstanding  debts  of  the  firm 
to-  whidi  he  belonged.  It  would  certainly 
seem  that  it  would  be  better  for  the  cred- 
itors of  an  insolvent  debtor  tttat  the  debtor 
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take  >3,800  of  this  stock,  uid  paj  tbenfor 
$200  IB  cuh,  ukd  surrender  to  Hoppe  the 
note*  be  held  against  him;  that  Idaiy  L. 
Hoppe  should  take  $3,100  of  the  stock,  and 
paj  therefor  by  surrendering  to  Hoppe  the 
note  sbe  held  against  him,  and  Mr.  Hoppe 
should  retain  one  share  of  the  stock  of  the 
par  ralue  of  $100;  and  it  was  agreed  be- 
tween them  there  at  that  time,  although 
this  agreement  was  not  made  in  writing,  nor 
does  it  appear  as  a  part  of  the  bill  of  sale 
hereafter  referred  to,  that  Mr.  Hoppe  should 
be  president  and  general  manager  of  the  cor- 
poration, and  as  such  should  continue  in  the 
management  and  control  of  the  business, 
and  should  receive  a  salary  in  the  sum  of 
$40  per  month,  and  that  Mrs.  Hoppe  should 
be  Mcrctary  uid  treasurer,  and  should  re- 

ahonld  hare  an  ineoms  from  his  labor  than 
that  he  should  have  none." 

A  somewhat  similar  doctrine  was  enun- 
dated  in  Wbitaon  v.  Griffis,  39  Kan.  211,  7 
Am.  St.  Rep.  646,  17  Pac.  801,  as  to  a  chat- 
tel mortgage  given  to  prefer  certain  credit- 
ors. The  court  said  that,  to  render  a  mort- 
gage void  by  reason  of  some  Iwaefit  re- 
sulting to  the  mortgagor  from  the  giving  of 
the  mortgage,  such  benefit  must  have  been 
given  for  the  purpose  of  hindering,  delaying, 
or  defrauding  creditors;  and  added:  "If  it 
was  found  ^at  this  condition  was  put  in 
the  mortgage  for  the  purpose  of  hindering 
and  delaying  the  collection  of  the  debt,  then, 
of  course,  the  mortgage  would  be  void;  but 
the  court  ought  to  have  submitted  the  queS' 
tion  to  the  jury,  and  they  oueht  to  nave 
been  informed  that,  where  such  conditions 
and  stipulations  are  contained  in  a  mort- 
gage, and  placed  there  in  good  faith,  that 
it  would  not  be,  for  that  reason,  void." 

A  bill  of  sale  of  a  stock  of  merchandise, 
made  to  prefer  certain  creditors,  which  con- 
tained a  stipulation  to  the  effect  that  the 
vendors  were  to  attend  to  the  buaincss  as 
the  vendee  should  direct,  to  receive  as  pay  a 
per  cent  of  the  net  profits,  the  agreement  to 
continue  in  force  until  its  discontinuance  was 
requested  by  either  party  by  giving  sixty 
days'  notice,  was  held,  in  Wilcox  t.  Land- 
berg.  30  Minn.  93,  14  N.  W.  365,  not  to  be 
fraudulent  upon  its  face,  the  question  of 
fraud  being  for  the  jury.  To  the  same  ef- 
fect, also,  are  Rindako^  t.  Guggenheim,  3 
Coldw.  284;  Marks  v.  Hill,  16  Gratt.  400; 
Janney  t.  Barnes,  11  Leigh,  103;  Norria 
T.  Persons.  49  Wis.  101.  6  N.  W.  224  (sale 
of  real  estate). 

So,  in  Hill  V.  Taylor.  125  Mo.  331,  28  S. 
W.  699,  a  stipulation  in  a  bill  of  sale  of 
horse.<t.  that  the  vendor  should  resell  them 
for  the  vendee,  where  the  purpose  of  the 
■ale  was  to  prefer  the  vendee  as  a  creditor 
•f  the  vendor,  was  held  not  to  render  the 
transfer  fraudulent  and  void,  where  the  vend- 
M  had  paid  a  fair  price  for  the  property 
and  taken  possesnion  and  control  of  it. 
The  same  conclusion  was  also  reached* 
in  Young  v.  Booe,  33  N.  C.  (11  Ired.  L.)  347, 
as  to  a  deed  nf  trust  to  a  creditor,  to  prefer 
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eeive  as  her  salary  tiie  sum  of  $10  per 
month.  The  corporation  was  organized. 
Hoppe  executed  a  bill  of  sale  to  it,  convey- 
ing his  stock  of  goods  for  a  consideration  of 
$10,000.  This  bill  of  sale  was  filed  for  rec- 
ord in  the  office  of  the  register  of  deeds  of 
Kay  county  shortly  thereafter,  and  Mr. 
Hoppe  notified  his  clerks  of  the  change  in 
the  buBineBB,  and  also  notified  the  bank  at 
Blackwell  and  the  various  wholesale  houses 
to  whom  he  was  indebted,  hut  it  does  not  ap- 
pear that  he  gave  any  notice  to  W.  R.  Sta- 
pleton  or  tiutt  W.  R.  Stapleton  ever 
received  any  notice  of  the  change  in 
the  business  unti  1  sometime  thereafter, 
Lockwood  sent  to  the  corporation  $3,000, 
and  the  corporation  executed  to  him  its 
note  therefor  payable  on  demand.  The 

him  as  sudi  over  other  creditors,  and  which 
contained  a  stipulation  that  the  vendor  was 
to  act  as  agent  for  the  trustee  in  realizing 
on  and  disposing  of  the  property  conveyed  in 
the  deed,  he  to  receive  support  for  his  family 
while  disposing  of  it;  and  also  in  Frank 
V.  Robinson,  96  N.  C.  28,  1  S.  E.  781,  under 
a  very  similar  state  of  facts.  It  was  here, 
however,  said  that,  while  such  a  stipulation 
did  not  render  a  deed  fraudulent,  yet  it  was 
evidence  of  fraud,  to  be  considered  with 
other  facts  in  determining  that  question. 

The  doctrine  also  finds  support  in  Faunce 
V.  Lesley,  6  Pa.  121,  wherein  an  assignor  of 
a  business  to  prefer  certain  creditors  stip- 
ulated for  the  employment  of  apprentices 
whose  wages  were  to  be  paid  to  him.  This 
stipulation  was  held  not  to  amount  to  fraud 
sufficient  to  invalidate  the  instrument,  be- 
cause it  was  collateral  to  the  assignment, 
and  also  because  the  wages  secured  could 
be  reached  by  creditors;  also,  in  Davis  v. 
Hukill,  173  Pa.  138,  33  Atl.  882,  wherein, 
in  a  transfer  of  stock  in  a  corporation  to 
prefer  certain  creditors,  the  debtor  reserved 
the  right  or  privilege  to  sell  the  stock  and 
receive  a  percentage  of  the  profits,  if  any, 
derived  from  the  sale.  An  earlier  Penn- 
sylvania case,  M'CIurg  y.  Lecky.  3  Penr.  ft 
W.  83,  23  Am.  Dec.  64,  seems  to  be  op- 
posed to  the  foregoing  cases.  In  the  latter 
case  a  deed  of  a  tract  of  land  togetlier  witli 
an  assignment  of  engines,  machinery,  and 
other  chattels  thereon,  made  to  prefer  cer- 
tain creditors,  was  held  to  be  fraudulent 
and  void,  as  a  matter  of  law,  because  it  was 
conditioned  upon  employment  of  the  dcbtm- 
as  agent  to  sapeiintend  and  conduct  the 
factory  located  on  the  land  conveyed  by 
the  assignment.  The  case  is  distinguishable 
from  the  other  Pennsylvania  cases  on  the 
subject  and  also  the  other  cases  herein  con- 
sidered, because  the  stipulation  for  em- 
ployment provided  as  compensation  a  per- 
centage of  the  profits  derived  from  the  busi- 
ness, which,  over  and  above  what  was  neces- 
sary for  the  support  of  the  debtor's  family, 
was  to  be  divided  pro  rata  among  all  his 
creditors;  in  other  words,  it  was  an  attempt, 
not  only  to  provide  for  employment,  but 
also  to  place  so  much  of  tbeproceeds  of 
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debts  dae  by  Mr.  Hoppe  to  the  various 
wholesale  houses  and  to  the  First  Nationat 
Baak  of  Blackwell  were  paid  off  by  the  cor-  I 
poration.    Two  small  payments  were  made  I 
by  Mr.  Hoppe  to  W.  R.  Stapleton  after  that ' 
time.    Stapleton,  after  making  diligent  ef-  j 
forta  to  collect  the  balance  due  on  his  note  i 
from  Hoppe,  brought  suit  thereon,  and,  on  | 
December  18,  1903,  recovered  judgmoit  in 
the  total  sum  of  9726.86,  and,  on  the  2d  da;  j 
of  FebruaT7,  1904,  he  had  an  execution  is- 
sued thereon  and  levied  upon  certain  hard- ' 
ware  claimed  by  the  plaintiff  in  error. . 
Plaintiff  In  error,  on  the  14th  day  of  Feb- 
ruary, 1904,  filed  this  action  to  recover  the 
property  fmn  tile  sheriff  who  served  the ' 
writ  of  execution.   The  ease  was  tried  be- : 
fore  a  jury,  and,  upon  motion  of  defend- 1 
ants,  a  verdict  waa  directed  by  the  court  in  | 
their  favor,  and  the  assignment  of  error  com-  i 
plaining  of  this  action  of  the  court  presents  ■ 


to  this  court  for  its  conBideratl<Hi  the  only 
question  in  the  eaie. 

Mr.  W.  O.  Tetlrick  for  plaintiff  in  er- 
ror. 

Messrs.  J.  W.  Peery  and  H.  S.  Onrlejt 

for  defendants  in  error: 

At  common  law,  a  conveyance  to  the  UM 
of  the  grantor,  or  which,  purporting  upon 
its  face  to  be  absolute,  was  upon  secret  truat 
in  his  favor,  or  reserved  to  him  a  benefit, 
was  fraudulent  in  law,  and  void  as  to 
creditors,  without  regard  to  the  intent  with 
which  it  was  made. 

14  Am.  &  Eng.  Bne.  Law,  2d  ed.  p.  £22; 
Cadogan  v.  Kennett,  2  Cowp.  432;  Twyne's 
Case,  3  Coke,  80b.  1  Smith,  Lead.  Cas.  39 ; 
Robinson  v.  Elliott,  22  Wall.  627.  22  L.  ed. 
764;  1  Cooley's  Bl.  Com.  bk.  2,  p.  440; 
American  Oak  Leather  Co.  v.  Wyeth  Hard- 
ware A.  Mfg.  Co.  67  Mo.  App.  207  i  Sauer 
V.  Behr,  40  Mo.  App.  86. 


employment  as  was  necpssary  to  support 
the  debtor's  family  beyond  the  reach  of  his 
creditors.  The  langriage  of  the  court,  how- 
ever, is  not,  apparently,  based  upon  this 
feature  of  the  case,  but  rather  upon  the 
theory  that  such  a  stipulation,  in  and  of 
itself,  would  render  the  contract  fraudulent 
and  void  as  a  matter  of  law. 

In  other  jurisdictions  such  stipulations, 
together  with  other  facts  in  relation  to  the 
transaction,  have  been  held  to  amount  to 
a  fraud  upon  creditors,  invalidating  the 
transfer.  Such  cases,  however,  are  not  nec- 
essarily contrary  in  principle  to  those  above 
cited.  In  Cowan  v.  Phillips,  119  N.  C.  26, 
25  S.  E.  711,  a  chattel  mortgage  of  a 
stock  of  goods,  which  contained  a  provision 
that  the  husband  should  remain  in  posses- 
sion at  a  salary  greatly  in  excess  of  what 
he  had  formerly  received  from  the  husi* 
nes*.  was  said  to  be  presumptively  fraudu- 
lent because  of  the  reservation  of  so  large 
a  salary.  The  mortgage,  however,  was  held 
not  to  be  fraudulent  on  its  face,  as  the 
presumption  might  be  rebutted,  but  not  by 
evidence  of  good  faith. 

In  Best  V.  Fuller  ±  F.  Co.  18S  Hi.  43. 
S6  K.  E.  1077,  a  secret  understanding  be- 
tween the  vendor  and  vendee,  in  a  bill  of 
sale  of  a  stock  of  goods  made  to  prefer  » 
vendee,  that  the  vendor  was  to  be  retained 
in  his  store  as  manager,  and  to  pay  himself 
a  stated  salary  p&r  month,  was  a  circum- 
stance considered  by  the  court  in  arriving 
at  its  conclusion  that  the  transfer  was 
fraudulent.  The  case  does  not  go  to  the 
extent  of  holding  that  the  mere  stipula- 
tion itself  amounted,  in  law,  to  fraud. 

In  Trask  v.  Bowers,  4  N.  H.  309,  a  secret 
understanding  in  a  sale  of  personal  proper- 
ty to  prefer  a  vendee  as  a  creditor  of  the 
vendor,  that  the  vendor  was  to  be  em- 
ployed in  reference  to  the  property,  waa 
held  to  invalidate  the  transfer,  not,  how- 
evtr,  because  the  agreement  or  stipulation 
for  the  employment  of  the  vendor  would 
have  been,  in  and  of  itself,  fraudulent  had 
17L.R.A.{N.S.) 


.  it  been  made  openly,  but  because  it  was 
made  secretly. 

While  the  United  States  Supreme  Court, 
in  Bamberger  v.  Schooldeld,  160  U.  8.  149, 
40  L.  ed.  374,  16  Sup.  Ct.  Rep.  225,  con- 
strued the  Alabama  decisions  to  be  in  har- 
mony with  the  general  doctrine  as  herein 
stated,  yet  the  Alabama  ded^knu  feem  to 
go  much  farther  than  most  courts  have 
toward  holding  that  such  stipulations  render 
the  conveyance  fraudulent  Thus,  in  Ste- 
phens V.  Regenstein,  89  Ala.  561,  18  Am.  St. 
Rep.  166,  8  So.  68,  a  stipulation  in  a  sale 
of  a  stock  of  goods  by  an  insolvent  debtor 
to  prefer  certain  creditors,  that  the  busi- 
ness was  to  be  continued  by  the  purchaser, 
and  he  was  to  he  employed  as  a  clerk  at 
a  monthly  salary,  was  said  to  create  a 
benefit  for  the  debtor,  and  therefore  to 
invalidate  the  entire  transaction.  As  to  such 
stipulation,  the  court  said:  "One  of  the  di- 
rect results  of  the  sale  was  that,  by  the 
agreement,  the  failing  debtor  secured  to 
himself  a  paying  employment,  which,  but 
for  the  sale  and  agreement,  he  would  not 
have  had.  This  was  m  benefit  aeeured  to 
him,  which  rendered  the  transaction  fraudu- 
lent as  to  that  part  of  the  property  con- 
veyed which  was  in  excess  of  the  debtor^ 
exemptions." 

The  doctrine  of  the  foregoing  case  was 
also  recognized  and  applied  in  Birmingham 
Dry  floods  Co.  v.  Roden,  110  Ala.  511,  55 
Am.  St.  Rep.  35,  18  So.  135,  and  Roden  r. 
Norton,  128  Ahi.  129,  29  So.  637,  both  of 
which  involved  a  stipulation  of  this  kind 
in  a  chattel  mortgage  of  a  stock  of  goods. 

Such  a  stipulation  in  a  hilt  of  sale  of  a 
stock  of  goods  in  payment  of  a  debt  to  pre- 
fer a  creditor,  by  which  the  vendor  was 
authorized  to  sell  the  goods  as  agent  of  the 
vendee  and  pay  him  the  proceeds  leas  ex- 
penses, but  which  did  not  stipulate  that 
any  wages  were  to  be  paid  the  vendor  for 
bis  services,  was,  for  this  reason,  held  not 
to  be  fraudulent  and  void.  Blutbenthal 
Magnus,  97  Ala.  680,  18  Soj^  . 

Digitized  by  L^OOg  IC 


IMS. 


HOPFE  HABDWARE  CO.  v.  BAIN. 


318 


By  a«t  of  Parliamant,  3  Heniy  VII.,  chap. 
4,  kiich  tiansactions  were  expressly  declared 
to  be  void.  This  statute  long  antedated  the 
general  statute  of  lUixabetli,  and  it  was  im- 
ported into  this  country  and  into  tiiis  terri- 
tory as  a  part  of  the  common  law, 

S  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  279- 
287;  McKennon  t.  Winn,  1  Okla.  827.  22 
UltA.  501,  33  Pac.  682;  Cohurn  T.  Har- 
vey, 18  Wis.  147;  2  Wilson's  Rev.  Btat. 
(Okla.)  p.  970. 

When  the  debtor  undertakes  to  prefer  a 
creditor  by  a  couveyance  the  l^;al  effect  of 
which  is  to  secure  to  bim  a  benefit  or  inter- 
est in  the  property  (no  matter  how  small 
the  same  may  be),  and  cover  up  the  proper- 
ty and  place  it  beyond  the  reach  of  his 
creditors,  it  is  fraudulent  in  law  as  to  those 
of  hn  creditors  who  do  not  assent  thereto. 

Lukins  v.  Aird,  6  Wall.  78,  18  L.  ed.  750; 
Bobinson  ▼.  Elliott,  22  Wall.  613,  22  L.  ed. 
758;  Means  v.  Dowd,  128  U.  8.  273,  32  L.  ed. 
420,  9  Sup.  Ct.  Rep.  66;  Montgomery  Web 
Co.  v.  Dienelt,  133  Pa.  586,  19  Am.  St.  Rep. 
663,  19  Atl.  428;  First  Nat.  Bank  t.  F.  C. 
Trebein  Ca  60  Ohio  St.  316,  52  N.  E.  834; 
Beidlcr  t.  Crane,  135  111.  92,  25  Am.  St.  Rep. 
349,  26  N.  E.  655;  Kellogg'  v.  Douglass 
Counfy  Bank,  58  Kan.  43,  62  Am.  St.  Bep. 
596,  48  Pac.  689;  Bennett  v.  MInott,  28  Or. 
339,  39  Pac  907,  44  Pac.  288;  Booth  t. 
Bunce.  33  N.  Y.  130,  88  Am.  Dec.  372;  Met 
oalf  V.  Arnold,  110  Ala.  180,  55  Am.  St  Bep. 
24,  20  So.  301;  Stephens  t.  Begenatein,  80 
Ala.  661,  18  Am.  St  Rep.  156,  8  So.  68; 
Pritehett  t.  Pollock,  82  Ala.  160,  2  So.  735; 
HcDowcll  T.  Steele,  87  Ala.  493,  6  So.  288; 
Page  Francis,  97  Ala.  370,  11  8a  736; 
Taub  V.  Swofford  Bros.  Dry  Goods  Co.  8  Colo. 
App.  213,  46  Pac.  613;  Hurd  t.  Ascherman, 
117  111.  601,  6  N.  E.  160;  Beidler  v.  Crane. 
22  111.  App.  538.  Affirmed  in  135  lit.  92, 
25  Am.  St.  Rep.  340,  26  N.  £.  655;  Doyle  t. 
Smith,  1  Coldw.  16;  Donnebaum  v.  Tinsley, 
54  Tex.  362;  First  Nat  Bank  t.  Knc>\vles, 
•7  Wis.  378,  28  N.  W.  225; ;  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  246-^48;  Bump,  Fraud. 
ConT.  4th  ed:  I  174;  Olirer-Finnie  Gro- 
eer  Go.  t.  Miller,  63  Mo.  App.  107 ;  Boden  t. 
Norton,  188  Ala.  120,  29  So.  637;  Deposit 
Bank  T.  Caffee.  136  Ala.  208,  33  So.  162; 
McNeil  ft  H.Co.T.Hovland,91Ill.App.315: 
Homsby  t.  City  Nat.  Bank  (Tenn.  Ch.)  60 
6.  W.  160;  Davidson  Watts  Min.  C^r- 
Wheel  Co.  121  Ala.  601,  26  So.  768;  Low 
¥.  Ivy,  10  Pa.  Super.  Ct  32;  Fuller  &F.  Co. 
T.  Gaul.  85  III.  App.  500,  AfTirmed  in  1S5 
ni.  43.  56  N.  E.  1077;  Pennsylvania  Knit- 
tinf?  Mills  V.Bibb  Mfg.  Co.  12  Pa.  Super;  Ct 
346 :  Adams  v.  Dempsey.  36  Wasli.  80, 76  Pac. 
538:  St.  John  Woodworking  Co.  v.  Smith, 
82  App.  Div.  348,  82  N.  Y.  Supp.  1025,  Af- 
flrmed  in  178  N.  Y.  620,  71  N.  E.  1139; 
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Hunt  T.  Knox,  34  Miss.  665;  Bacon  v.  P. 
Brockman  Commission  Co.  48  Neb.  365,  67 
N.  W.  304;  Stout  r.  Price,  24  Ind.  App.  360, 
55  N.  E.  964,  66  N.  £.  857;  Ely  ft  W.  Dry 
Goods  Co.  T.  McLaughlin,  78  Mo.  App.  678; 
McDonald  t.  Hoover,  142  Mo.  495, 44  S.  W. 
334;  Bowlus  v.  Shanabarger,  19  Ohio  C.  C. 
137;  Revercomb  ox  rel.  Worlond  v.  McCuIly, 
74  Mo.  App.  575;  Pennqrlvania  Knitting  Co. 
V.  Bibb  Mfg.  Co.  21  Pa.  Co.  Ct  537 ;  Harris 
v.  Osnowitz,  35  App.  Div.  594, 65  N.  Y.  Supp. 
172;  Bobinson  v.  McKenna,  21  R.  I.  117, 
79  Am.  St  Rep.  703,  42  Atl.  610;  Vilas  Nat. 
Bank  T.  Newton,  26  App.  Dir.  62,  48  N.  Y. 
Supp.  1009;  CovaaT.  Phillips,  HON.  G.  26, 
25  S.  E.  711;  Kayser  T.  Heavenrich,  6  Kui. 
324;  Clark  v.  Bobbins,  8  Kan.  674;  Manley 
V.  Lorkin,  60  Kan.  628,  53  Pac  850;  WiU  T. 
Little  Co.  T.  Bumham,  6  Okla.  283,  49  Pac. 
66;  Bank  of  Perry  t.  Cooke,  8  Okla.  634, 
41  Fas.  628. 

Hayes,  J.,  delivered  the  opinion  of  the 

court: 

Counsel  for  both  parties  to  this  suit  have, 
we  think  correctly,  admitted  in  their  briefs 
that  this  ease  turns  upon  the  proposition 
whether  the  act  of  Mr.  Hoppe  in  organising 
the  Hoppe  Hardware  Compai^,  a  corpora- 
tion, and  in  transferring  to  it  his  stock  of 
merchandise  for  a  consideration  of  $10,000 
recited  in  the  bill  of  sale,  and  having  38 
shares  of  the  stock  of  the  corporation  is- 
sued to  his  brother-in-law,  and  31  shares  to 
his  wife  in  payment  of  indebtedness  due  by 
him  to  them,  When,  by  a  collateral  secret 
agreement  it  was  provided  that  he  should 
be  retained  as  president  and  manager  of  the 
corporation,  and  should  receive  a  salary  of 
$40  per  month,  and  that  $4^00  of  his  assets 
transferred  by  him  to  the  corporation 
should  tie  used  in  payment  of  his  debts  to 
certain  of  his  creditors,  is  in  law  a  fraud 
against  W.  B.  Stapleton,  who  was  one  of  his 
creditors  at  Uiat  time,  and  who  did  not  as- 
sent to  the  transaction.  There  con  be  no 
question  that  Mr.  Hoppe  had  the  right  to 
prefer  his  wife  and  Mr.  Lockwood  to  his 
other  creditors,  and,  if  his  transaction  had 
consisted  only  in  organizing  a  corporation 
and  in  transferring  all  of  his  assets  to  it 
and  in  having  issued  certain  shares  of  stock 
to  Mr.  Lockwood  and  Mrs.  Hoppe  In  pay- 
ment of  his  debts  to  them,  such  act  would 
not  have  constituted  fraud,  though  it 
might  have  had  the  effect  to  hinder,  delay, 
or  defeat  other  honest  debts  owing  by  him 
to  ntlicT  creditors.  Wilson's  Bev.  ft  Anno. 
Stat  10n.1,  8  2778;  Brittain  t.  Bumham,  9 
Okla.  522,  60  Pac.  241 ;  Jaffray  v.  Wolf.  1 
Okla.  312,  33  Pac.  045;  Nix  v.  Underbill, 
8  Okla.  123,  66  Pac  959. 

Plaintiff  in  error  contends  that  the  case 
should  have  been  suboiitled  tofth&  iiuxltQ 
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Hud  whether  such  transaction  was  made  1^ 
Mr.  Hoppe  with  fraudulent  intent  to  hinder 
and  delay  hit  creditors;  but  it  ii  the  well- 
settled  rule  that  fraud  may  arise  as  an  in- 
ference of  law,  and  that,  when  a  conveyance 
is  made  under  such  oirenmstances  that  fraud 
exists  as  an  inference  of  law,  then  it  is  the 
duty  of  the  court  to  pronounce  the  eonv^- 
ance  in  question  To!d  as  if  the  fraudulent  in- 
tent mn  directly  proved.  Lukins  v.  Aird, 
6  Wall.  78,  18  L.  ed.  760.  If  the  collateral 
and  secret  agreement  made  by  Mr.  Hoppe 
with  Mr.  Lockwood  and  his  wife,  which  ap- 
pears neither  in  the  articles  of  incorpora- 
tion, nor  in  the  bill  of  sale  executed 
by  him  to  tha  corporation,  to  the 
effect  that  he  should  be  retained  as 
president  and  manager  of  the  corporation, 
and  should  ctmtinue  in  control  and  manage- 
ment of  the  business  theretofbre  conducted 
1^  him,  and  that  $4,000  of  the  assets  trans- 
ferred by  him  to  the  corporation  should  be 
applied  in  payment  of  his  debts  to  certain 
creditors,  constitutes,  as  a  matter  of  law. 
fraud  against  Uiose  of  his  creditors  who  did 
not  assent  to  the  transaction,  then  the  ac- 
tion of  the  eourt  in  directing  a  verdict  was 
not  error.  It  is  a  well-settled  rule  of  the 
common  law  that  a  conveyance  to  the  use  of 
the  grantor,  or  which  purports  upon  its 
face  to  be  absolute,  wh«i  there  exists  a  se- 
cret agreement  creating  a  trust  in  favor  of 
tiie  grantor,  or  by  which  a  benefit  is  reserved 
to  him,  is  fraudulent  in  law,  and  void  as  to 
creditors,  without  n^rd  to  the  intent  with 
which  it  was  made.  Lukins  V.  Aird,  supra ; 
Bobinson  t.  Elliott,  22  Wall.  627,  22  L.  ed. 
764.  This  rule  of  law  was  in  force  in  the 
territory  of  Oklahoma  as  part  of  the  com- 
mon law  at  the  time  of  this  transaction. 
When  the  people,  in  1890,  came  from  the  dif- 
ferent states  into  Oklahoma,  they  brought 
with  them  the  rules  of  the  common  law  as 
recognized  and  promulgated  by  the  Ameri- 
can courts.  McKennon  v.  Winn,  1  Okla. 
327,  22  L.RJi.  601,  33  Pae.  682.  And,  by  t 
4200,  Wilson's  Rev.  &.  Anno.  Stat  1903  of 
Oklahoma,  it  is  provided  that  the  common 
law,  as  modified  by  constitutional  and  statu- 
tory law,  judicial  decisions,  and  the  condi- 
tions and  wants  of  the  people,  shall  remain 
in  force  in  aid  of  the  general  statutes. 

In  Lukins  v.  Aird,  supra,  the  facts  were 
that  Aird,  being  indebted  and  subsequently 
having  failed,  conveyed  to  Spring  certain 
town  lots  for  the  sum  of  $1,200  in  money, 
Spring  agreeing  at  the  time  that  Aird 
should  have  the  use  of  two  of  the  lots  for 
on*  year  free,  and  with  the  privilege  to  use 
thein  thereafter  at  $100  per  year  so  long 
as  Spring  did  not  desire  to  use  them.  Lu- 
kins, one  of  Aird'a  creditors,  brought  the  ac- 
tion allf^Dg  the  transaction  was  fraudu- 
lent and  praying  that  the  conveyance  be  set 
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aside  and  the  properly  sabjeeted  to  hie 
daim.  Mr.  Justice  Davis,  who  delivered  the 
opinion  of  the  oonrt,  said:  **A  trust  tiius  se- 
cretly created,  whether  so  intended  w  no^ 
is  a  fraud  oa  creditors,  because  it  piaoes  be- 
yond their  reach  a  valuable  rights— the  right 
of  possession^-and  gives  to  tiie  debtor  the 
beneficial  enjoyment  of  what  rightfully  be- 
longs to  his  creditors.  ...  It  makes  no 
difference  in  the  legal  aspect  of  this  case 
that  the  interest  reserved  was  not  of  great 
value.  It  is  enough  that  it  was  a  substan- 
tial interest  for  the  benefit  of  the  grantor, 
reserved  in  a  manner  which  was  inconsist- 
ent with  the  provisions  of  the  ^ed." 

The  same  justice,  in  Kobinson  t.  miiott, 
22  Wall.  623,  22  L.  ed.  762,  said:  "But 
the  creditor  must  take  care  in  making  his 
contract  that  it  does  not  contain  provisimu 
of  no  advantage  to  him,  but  which  benefit 
the  debtor,  and  were  designed  to  do  so,  and 
are  injurious  to  otiier  creditors.  The  law 
will  not  sanction  a  proceeding  of  this  kind. 
It  will  not  allow  the  creditor  to  make  use  of 
his  ddit  for  any  other  purpose  than  his  own 
indemnity.  If  he  goes  beyond  this,  and  puts 
into  the  contract  stipulations  which  have  the 
effect  to  shield  the  property  of  his  debtor, 
so  that  creditors  are  delayed  In  the  collec- 
tion of  their  debts,  a  court  of  equity  will 
not  lend  Its  aid  to  enforce  the  ecmtract." 
In  that  case  the  question  before  the  eourt 
was  whether  a  certain  stipulation  in  a  chat- 
tel mortgage,  by  which  it  was  provided  that, 
until  default  in  payment  of  one  of  the  notes 
secured  thereto,  the  mortgagor  might  re- 
main in  possessirai  of  the  goods,  wares,  and 
merchandise,  and  sell  tiiem  the  same  as  he 
had  done  theretofore,  and  supply  their 
places  with  other  goods,  was  fraudulent  and 
vitiated  the  morfgagc.  The  eourt  held,  not- 
withstanding it  was  provided  by  the  statute 
of  Indiana,  where  that  case  arose,  that  the 
question  of  fraudulent  intent  in  all  cases 
shall  be  a  question  of  fact,  that  the  eourt 
was  the  proper  party  to  say  whether  the 
mortgage,  on  its  face,  was  void. 

The  same  rule  is  discussed  in  Means  ▼. 
Dowd,  128  U.  S.  273,  32  L.ed.  429,0  Sup.  Ct 
Rep.  65,  in  which  case  Mr.  Justice  Miller, 
speaking  for  the  court  said:  "The  prevail- 
ing doctrine,  however,  is  unquestionably 
that  which  we  have  stated;  and  its  funda^ 
mental  essence  is  that  an  insolvent  debtrar 
making  an  asnignment,  even  for  the  benefit 
of  his  creditors,  cannot  reserve  to  himasU 
any  beneficial  interest  (n  the  property  as- 
signed, or  interpose  any  delay,  or  make  pro- 
visions which  would  hinder  and  delay  credit- 
ors from  their  lawful  modes  of  prosecuting 
their  claims." 

In  McDowell  v.  Steele,  87  Ala.  4DS,  $ 
So.  288,  the  eourt  held  that  a  fiUling  or  In- 
solvent debtor  might  sele«t  one  topre  ef 
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his  erediton  and  pay  them  in  full,  even 
though  he  thereby  disablea  himself  to  pay 
anything  to  the  others;  but,  if  the  convey- 
anee  or  arrangement,  going  beyond  the 
limits  of  full  payment  or  secnrity,  stipulates 
or  provides,  openly  or  secretly,  for  a  bene&t 
to  the  debtor,  it  is  fraudulent  on  his  part; 
and,  if  the  grantee  or  secured  creditor  knows 
■of  the  existence  of  other  debts  left  unpro- 
Tided  for,  or  has  knowledge  of  facts  calcu- 
lated to  put  him  on  inquiry  as  to  them,  be 
is  chaiged  with  participation  in  the  fraud. 

This  rule  was  followed  by  the  same  court 
in  the  case  of  Stephens  Regenatein,  89 
Ala.  561,  18  Am.  St.  Rep.  156,  8  So.  68,  in 
which  case  T.  A.  Stephens,  a  failing  debt- 
4M>«  sold  B.  F.  Stephens,  his  brother,  who 
knnr  of  his  failing  condition,  bis  stock  of 
^oods.  B.  F.  Stephens,  the  purchaser,  knew 
that  the  sale  was  being  made  by  his  brother 
for  the  purpose  of  preferring  certain  of  his 
-creditors,  one  of  whom  was  his  mother.  It 
was  agreed  in  the  sale  that  T.  A.  Stephens, 
the  vendor,  should  be  placed  in  control  and 
management  of  the  business  at  a  monthly 
salary  of  $40.  The  court  held  that  one  of 
the  direct  results  of  the  sale  was  that,  by 
the  agreanent,  a  failing  debtor  secured  for 
himself  a  paying  employment,  which,  but 
-for  the  sale,  he  could  not  have  had,  and  that 
this  benefit  going  to  him  rendered  the  trans- 
action fraudulent. 

The  court  held  in  Robinson  McKenna, 
a  R.  I.  117,  79  Am.  St.  Rep.  793, 42  Atl.  510, 
that,  where  a  debtor  who  owed  a  merchant 
for  groceries,  assigned  to  the  merchant  his 
vages  due  and  that  might  become  due  for  a 
period  of  six  months  in  payment  of  his  ac- 
eount,  with  an  agreement  that  the  merchant 
was  to  continue  to  furnish  the  debtor  with 
groceries  ana  to  give  him  $11  per  month  to 
pay  his  rent,  and  also  from  time  to  time  dur- 
ing six  months  to  let  him  have  such  other 
sums  as  he  needed  out  of  his  earnings,  and 
apply  the  remainder  to  his  old  and  running 
account,  such  contract  was  fraudulent  and 
vend.  In  that  case,  as  in  the  case  at  bar,  it 
WM  'Insisted  that  fraudulent  intent  is  al- 
ways a  question  of  fact,  but  the  court,  upon 
that  prop(Miti(Hi,  Mid:  "While  we  do  not 
question  the  general  accuracy  of  this  prop- 
osition of  law,  yet  it  is  by  no  means  absolute 
or  without  exception;  for,  while  a  fraudu- 
lent intent  In  the  making  of  a  conveyance  is 
ordinarily  a  queetion  of  fmetf  yet  it  is  not 
always  so." 

In  McDonald  Hoover,  142  Mo.  484.  44 
S.  W.  334,  the  court  held  that  a  debtor  has 
the  legal  right  to  prefer  one  of  his  oreditors 
over  another  ao  long  as  he  acta  in  good 
faith,  but  he  has  no  right  to  pay  one  credit- 
or in  such  a  way  that  It  not  only  secures 
that  creditor,  but  places  the  surplus  of  his 
pmperty  ovpr  and  beyond  that  securily  in 
17L.R.A.(NS.), 


317 

the  hands  of  such  creditor  to  be  applied  by 
him  in  the  payment  of  other  debts  of  the 
debtor.  And  in  Ely  &  W.  Dry  Goods  Co,  v. 
McLaughlin,  78  Mo.  App.  678,  the  court  used 
the  following  language:  "A  secret  trust  for 
the  benefit  of  the  grantor,  whether  express 
upon  the  face  of  the  conveyance  creating 
the  trust,  or  shown  by  proof  aliunde,  is  void 
as  to  creditors,  and,  while  a  debtor  has  the 
right  to  prefer  one  creditor  above  another, 
and  thus  discriminate  in  favor  of  one  and 
againfet  other  of  his  creditors,  he  cannot  dele- 
gate this  privilege  to  a  third  party;  and, 
where  he  makes  a  conveyance  conveying  this 
delegation  to  his  grantee,  or  where  it  is 
proved  aliunde,  the  conveyance  will  be  de- 
clared void  as  to  creditors." 

In  the  case  at  bar  the  transaction  by 
which  Mr.  Hoppe  preferred  his  brother-in- 
law  and  wife  resulted,  not  only  in  accom* 
plishing  such  preference  by  him,  but,  by  the 
agreement  secretly  made  between  them.  It 
resulted  in  givihg  to  him  a  profitable  employ- 
ment, and,  if  such  transaction  is  valid,  al- 
so in  placing  $4,000  worth  of  his  assets  in 
the  possession  of  the  newly  formed  corpo- 
ration, to  be  distributed  for  the  benefit  of 
Mr.  Hoppe  in  the  payment  of  certain  of  his 
creditors.  The  effect  of  the  transaction  was 
that  Mr.  Hoppe  applied  approximately 
$7,000  of  his  assets  in  making  preferred  pay- 
ments to  his  wife  and  brother-in-law,  and 
placed  the  remainder  of  his  assets  in  the 
sum  of  about  $4,000  in  the  possession  of 
the  corporation  beyond  the  reach  of  his  oth- 
er creditors.  If  the  corporation,  with  or 
without  collusion  with  Mr.  Hoppe,  had  re- 
fused to  pay  out  this  $4,000  worth  of  as- 
sets to  Mr.  Hoppe's  creditors,  and  this  con* 
tract  were  valid,  the  eifect  would  have  been 
to  have  enabled  Mr.  Hoppe  to  have  still  re- 
tained in  his  control  and  possession  said 
amount  of  property  beyond  the  reach  of  his 
creditors,  thereby  hindering  and  delaying 
them.  At  the  very  time  this  transaction  oc- 
curred Mr.  Stapleton  was  urging  him  to 
pay  the  balance  on  his  note,  and  no  doubt 
Mr.  Hoppe  thought  that  by  this  transaction, 
as  admitted  1^  him  in  his  cross-examina- 
tion, his  property  would  be  protected  to  a 
certain  extent;  hut  whether  he  bo  thought  or 
not  is  immaterial.  The  question  in  this  case 
is  not  what  he  may  have  intended,  but. 
What  is  the  result  of  his  deliberate  acts? 
If  they  resulted  In  hindering  and  delaying 
his  creditors,  and,  by  secret  agreement,  a 
beneficial  interest  in  his  property  was  re- 
served to  him,  the  presumption  conclusive- 
ly arises  that  such  illegal  object  furnished 
one  of  the  motives  for  his  making  the  con- 
tract, and  it  should  be  held  to  be  fraudulent. 

Plaintiff  in  error  has  cited  Gardner 
Haines,  19  S.  D.  614,  104  N.  W.  244.  as  be- 
ing  in  point.   In  that  ease  Jo^t>C.  Haines, 
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who  had  been  engaged  in  businesB  for  some-  • 
time,  on  the  18tb  day  of  Oct<d>er»  1806,  or 
ganized  a  corporaUon  to  be  known  as  "John 
C.  Hainea,  Incorporated,"  the  incorporators 
of  which  were  John  C*  Haines,  May  Hainea. 
his  wife,  and  H.  C.  Loveland,  his  mother- 
diTided  into  600  sbares,  445  sluires  of  which 
in-law.  The  capital  stock  was  $50,000, 
were  taken  and  held  John  C.  Haines,  SO 
shares  were  issued  to  May  Haines,  his  wife, 
as  payment  of  a  debt  due  by  him  to  her,  and 
6  shares  were  issued  to  H.  C.  Loveland,  bis 
mother-in-law,  without  any  money  considera- 
tion. Hainea  conveyed  all  his  assets  to  the 
corporation.  On  the  28tb  day  of  January-.. 
1804,  prior  to  the  time  the  corporation  was 
organised,  Haines  became  liable  to  0.  L. 
Snyder  on  asBignee's  bond.  Snyder  obtained 
judgment  against  Haines  on  the  bond  in  De- 
cember, 1897.  Haines  had,  in  1890,  become 
indebted  to  John  T.  Potter  for  the  sum  of 
$12,500.  In  1806  Haines  gave  Potter  a  new 
note  for  said  indebtedness, -which  at  that 
time,  including  interest,  amounted  to 
$23,000.  In  1890,  a  year  after  the  corpora- 
tion was  organized,  Haines  borrowed  from 
Marshall  Field  &.  Company  the  sum  of 
$25,000  with  which  he  took  up  the  Potter 
note,  and  assigned  to  Marshall  Field  &  Com- 
pany as  collateral  his  446  shares  of  the 
capital  stock  of  the  corporation.  About  six 
months  thereafter  Marshall  Field  ±  Com- 
pany received  from  Haines  440  of  said 
shares  of  capital  stock  in  full  payment  of 
their  note.  Haines,  in  1808,  filed  his  peti- 
tion in  bankruptcy.  As  was  said  by  the 
court  in  its  opinion  in  that  case,  it  appears 
that  the  corporation  was  organized  and  the 
property  conveyed  to  it  by  Haines  two  years 
or  more  before  the  judgment  of  Snyder  was 
obtained  against  him,  and  that  the  petition 
in  bankruptcy  was  filed  three  years  after  the 
organization  of  the  corporation.  It  does 
not  appear  that  in  the  formation  of  the  cor- 
poration there  was  any  agreement  between 
Haines  and  the  other  stockholders  that  he 
should  be  retained  at  a  salary  of  $100  per 
month,  nor  was  there  any  agreement  by 
which  a  portion  of  the  assets  were  to  be  tak- 
en by  the  corporation  and  paid  out  by  the 
debtor  to  his  creditors.  Having  issued  to 
his  wife  50  shares  of  the  capital  stock,  he 
thereby  preferred  her  as  one  of  his  creditors, 
and  in  delivering  to  Marshall  Field  &  Com- 
pany 440  shares  of  the  stock  he  preferred 
that  company.  This  he  had  a  right  to  do; 
but  in  making  these  preferences  nothing  ap- 
pears in  the  record  to  the  effect  that  any 
beneficial  interest  was  retained  by  secret 
agreement  either  in  the  stock  thus  trans- 
ferred or  relative  to  the  management  of  the 
business.  The  court,  in  its  opinion,  set:^ 
forth  the  seven  different  contentions  made 
bv  counsel  for  the  creditor  who  was  assail- 
17  LJIJI.(N.S.) 


ing  tbe  good  faith  -of  the  transaction,  but  no 
contentitm  is  made  tliat  in  any  of  these 
transactions  there  was  any  secret  or  publie 
agreement  by  wliicb  Haines  retained  a  bene- 
Ucial  interest  in  the  property  transferred, 
and  that  ease  cannot  control  in  the  case  at 
bar. 

The  same  is  true  of  McNerncy  v.  Hub- 
bard, 3  Neb,  (Unof.)  108,  93  N.  W.  1123, 
also  relied  upon  by  plaintiff  in  error.  Tbe- 
attack  in  that  case  was  not  upon  the  good 
faith  of  the  debtors  in  the  organization  of 
the  corporation,  but  that  shares  of  the  stock 
liad  been  issued  to  a  creditor  to  pay  off  an 
indebtedness  and  release  a  mortgage  that 
plaintiff  alleged  was  based  upon  a  fraudu- 
lent claim.  It  was  not  contended  that  the 
conveyance  by  tbe  debtors  who  oi^nized 
the  corporation  was  for  their  own  use,  or 
that  they  had  retained  by  secret  agreement 
an  interest  in  tbe  property  assigned  by  them 
which  it  was  alleged  they  bad  endeavored 
to  place  beyond  the  reach  of  their  creditors. 

We  have  not  overlooked  the  other  author- 
ities cited  by  counsel  for  plaintiff  in  error  in 
his  able  and  exhaustive  brief,  but,  after  an 
examination  of  the  same,  we  are  of  the  opin- 
ion that  the  rule  of  law  that  a  debtor  who 
prefers  certain  of  his  creditors  cannot,  in  do- 
ing so,  retain  a  beneficial  interest  by  the 
transaction  by  a  secret  agreement,  is  ap- 
plicable to  the  case  at  bar,  and  is  supported 
by  the  overwhelming  weight  of  authorities 
of  the  American  courts,  and  is  in  consonance 
with  the  utterances  of  the  supreme  court  of 
the  territory  of  Oklahoma  in  Will  T.  Little 
Co.  V.  Burnham,  6  Okla.  283,  49  Pac.  66,  in 
which  the  court  said:  "Tbe  intention  of  the 
parties  may  have  been  absolutely  fair  and 
honest.  The  mortgagee  may  have  believed 
that  bis  mortgagor  would  appropriate  the 
proceeds  to  the  payment  of  the  mortgage 
debt.  The  mortgagor  may  have  honestly 
intended  to  do  so.  But  the  mortgage  was 
void  as  a  matter  of  law.  Tbe  conclusion 
here  arrived  at  is  not  based  upon  what  the 
parties  may  have  intended  to  do,  but  is 
based  upon  what  tbe  mortgage  does,  in  iact, 
concede  to  the  mortgagor  the  privilege  to  do. 
.  .  .  Tbe  decisions  of  the  courts  of  this 
country  have  condemned  them  with  almost 
entire  unanimity,  and  the  instrument  itself 
has  been  as  uniformily  held  to  be  fraudu- 
lent and  void  as  a  matter  of  law,  irrespec- 
tive of  the  question  as  to  \;hether  any 
fraud  or  fraudulent  intent  did  in  fact  ex- 
ist." 

And  in  Bank  of  Perry  v.  Cooke,  3  Okla. 
534,  41  Pac.  628.  the  court  said:  "It  does 
not  matter  whether  such  agreement  is  oral 
or  in  writing,  contained  within  the  mort- 
gage or  without,  if  such  an  aiireement  was 
had.  the  mortgage  is  fraudulent  and  Toid 
as  to  ereditora." 
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Hr.  Hoppe  may  Iiare  intended  no  wrong 
hiB  transactions,  but  the  elTect  of  bis 
transactions  accompanied  with  the  agree- 
ment that  he  should  be  retained  as 
president  and  manager  at  a  Balarj  of  $40 
per  month,  and  that  $4,000  of  his  assets 
transferred  by  him  to  the  corporation  should, 
be  applied  in  payment  of  his  debts  to  certain 
creditors,  reserved  to  him  a  beneficial  inter- 
est, and  these  conditions  were  not  made  a 
part  of  the  articles  of  incorporation,  nor  a 
part  of  the  bill  of  sale  executed  by  him 
and  placed  upon  record.  Mrs.  Hoppe  had 
actual  notice  of  the  debt  of  Mr.  Sbipleton, 
and,  while  there  is  no  evidence  that  Lock- 
wood  had  notice  of  Stapleton's  debt,  he  does 
admit  that  he  knew  of  all  the  indebted- 
neaa  of  Mr.  Hoppe  to  the  wholesale  houses 
and  the  bank,  and  that  be  was  surety  on 
notes  to  other  persons  whose  names  be  did 
not  know,  which  was  sufficient  notice  to  him 
^t  Mr.  Hoppe  had  other  creditors  than 
himself  and  Mrs.  Hoppe;  and  it  is  therefore 
our  opinion  that  the  transfer  by  Mr.  Hoppe 
of  his  property  to  the  Hoppe  Hardware  Com- 
pany was  fraudulent  and  void,  and  that  the 
judgment  ot  the  lower  court  should  be  af- 
flnned,  and  it  i«  so  ordered. 

wnilaino,  Ch.  J.,  and  Dann,  Turner, 
and  Kane,  JJ.,  concur. 


OREGON  SUPRBHE  COURT. 
UARTHA  v.  DAVIPSON,  Respt., 

A.  J.  RICHARDSON,  Appt. 

(_  Or.       91  Pae.  1080.) 

Oontract  —  obllsatlon  —  enlarged  dow- 
er rights. 

1.  The  lej^slature  cannot  enlarge  the 
dower  rights  of  a  widow  as  against  the 
rights  of  one  who  has  contracted  tor  a 

Com  Note.  —  Poiver  of  lefff^ature  to  in- 
ereaae  dower  riffhta- 

The  great  weight  of  authority,  although 
as  subsequently  shown  there  is  some  con* 
llict, '  supports  the  proposition  that,  so  far 
as  the  wife  and  husband,  or  the  tatter's 
heirs  at  law  and  devisees,  are  concerned,  the 
legislature  has  absolute  control  over  the 
subject  of  dower,  and  may  enlarge  the  wife's 
dower  rights  in  the  husband's  real  estate  ns 
it  sees  lit.  But,  if  the  statutory  enlarge- 
ment of  dower  impairs  the  obligations  of 
oontracts,  or  afTects  rights  which  vested  be- 
fore the  pastiBge  of  the  statute,  auok  as 
thoee  of  purchasers  from  the  husband,  or 
of  his  creditors  who  have  liens  upon  the 
bmd,  SDch  Ifgiilation  will  not  be  upheld 
by  the  courts. 

In  Noel  V.  Ewing,  9  Ind.  37,  it  was  held, 
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judgment  lien  on  the  property  of  the  hus- 
band in  view  of  the  conatitutional  provision 
against  impairing  the  obligation  of  con- 
tractH,  although  the  judgment  is  not  actu- 
ally entered  until  after  the  statute  is 
passed. 

Judsment  —  nunc    pro    tunc  —  Inter- 
vening rights. 

2.  The  wife  of  one  who  confesses  judg- 
ment on  his  real  estate,  and  whose  dower 
rights  in  the  property  are  enlarged  by  stat- 
ute subsequently  passed,  is  not  an  interven* 
ing  party  against  whose  rights  judgment 
cannot  thereafter  be  entered  upon  the  con- 
fession nunc  pro  tunc. 

(October  22.  1907.) 

APPEAL  by  defendant  from  a  judgmrat 
of  the  Circuit  Court  for  Polk  County 
assigning  dower  in  property  which  had  been 
purchased  under  execution.  Reversed. 

A  decision  was  reached  and  opinion  hand- 
ed down  in  this  case  on  April  16,  1907,  af- 
firming the  judgment  of  the  trial  court,  but 
a  rehearing  was  granted,  after  which  the 
opinion  printed  herewith  was  handed  down 
superseding  the  former  one. 

Statement  by  Ii!akln,  J.i 

This  Is  a  suit  for  the  assignment  of 
dower.  Decree  for  plaintiff,  and  defendant 
appeals.  W.  M.  Davidson,  plaintifTs  hus- 
band, in  his  lifetime  waa  the  fnrner  in  fee 
of  the  donation  land  claim  of  Carter  T. 
Davidson  and  wife,  containing  320  acres. 
On  November  9,  1892,  defendant,  A.  J. 
Richardson,  loaned  $3,660  to  W.  M.  David- 
son, who,  in  consideration  thereof,  agreed  to 
give  a  judgment  Hen  on  said  pretnises  less 
40%  acres  theretofore  sold,  and,  for  that 
purpose  and  on  the  same  day,  duly  executed 
and  delivered  to  the  cleric  of  Polk  county  his 
confession  of  judgment  in  the  circuit  court 
for  that  county  without  action.  Said  con- 
fessftin  of  judgment  was  duly  entered  by  the 
clerk  in  the  journal  and  in  the  judgment 
docket  of  said  court,  but  he  failed  to  enter 

under  a  statute  abolishing  dower,  but  giv- 
ing to  the  widow  in  lien  thTPof  (tiJ-l 
in  foe  simple  of  all  real  estate  of  which 
the  husband  might  have  been  soisrd  dur- 
ing coverture  and  in  the  conv^anoe  of 
which  she  had  not  joined,  that  a  widow 
was  entitled  to  a  third  of  her  husband's 
land  in  fee  simple  as  against  the  devisees 
under  his  will,  though  he  had  acquired  the 
land  in  qupstion  and  had  executed  his  will 
disposing  of  the  same  before  the  enactment 
of  thp  statute.  The  court  said  that  it  was 
undoubtedly  competent  for  the  Icpislnturc 
to  change  the  relative  rights  of  hunhand 
and  wife  after  marriage,  and  to  substitute 
for  dower  inchoate  another  and  larger  es- 
tate, to  be  carved  out  of  that  of  the  hus- 
band after  his  death. 

rpon  the  authority  of  the  case  just  cited, 
it  was  held  in  Morton  v.  Noble,  2Z,  Ind.  160, 

Digitized  by  LiOOg IC 


320 


OREGON  SUPREME  COURT. 


Oct., 


the  formal  judgment  od  said  confession,  and 
thereafter,  on  December  5,  1898,  on  the  ap- 
plication of  defendant,  such  judgment  was 
entered  nunc  pro  tunc.  Prior  to  the  entry 
of  said  judgment,  viz.,  July  10,  1897,  execu- 
tion was  issued  on  said  confession  of  judg- 
ment and  the  judgment  docket  entry,  which 
execution  was  duly  levied  on  said  land,  and 
aale  thereof  duly  made  thereon  to  defend- 
ant on  August  14,  1897.  Thereafter  and  on 
December  28,  1899,  a  sheriff's  deed  was 
made  thereon  to  defendant.  W.  M.  David- 
son died  July  20,  1004.  His  wife  brings  this 
suit  for  the  assignment  of  dowet  in  said 
lands  under  the  law  in  force  at  the  time  of 
the  death  of  her  husband,  viz.,  for  one  half 
thereof.  Defendant  concedes  that  she  is  en- 
titled to  dower  therein,  but  pnly  to  the  ex> 

that  the  enlarged  right  given  to  widows  by 
this  statute  attached  to  the  land  so  far 
as  it  was  not  curtailed  by  prior  equities. 

This  statute  was  again  coasidered  by  the 
same  court  in  Strong  v.  Clem,  12  Ind.  37, 
74  Am.  Dec.  200,  in  which  the  question  was 
as  to  the  interest  of  a  widow  in  real  es- 
tate conveyed  by  her  husband,  before  the 
passage  of  such  statute,  by  a  deed  in  which 
she  did  not  join.  The  court  arrived  at  the 
anomalous  conclusion  that  the  widow  was 
entitled  neither  to  dower,  nor  to  the  one-third 
in  fee  under  the  statute ;  saying  that  as  the 
statute  specifically  abolished  dower,  the  wid- 
ow could  not  take  under  the  law  in  force 
at  the  time  of  the  conveyance,  and,  as  for 
taking  under  the  statute  in  force  at  the 
husband's  death,  it  was  beyond  the  power 
of  the  legislature,  after  the  sale  of  the  en- 
tire fee  by  the  husband  when  encumbered 
only  by  a  mere  contingency  that  the  wife 
might  use  one  third  of  the  land  for  the 
period  that  she  survived  her  husband,  to 
enact  that  one  third  of  the  fee,  so  vested 
in  the  purchaser,  should  be  devested  from 
him  and  Tested  in  the  widow  of  the  deceased 
grantor,  since  such  a  law  would  devest  vest- 
ed rights  and  impair  the  obligation  of  a 
contract. 

This  decision  was  followed  in  Logan  v. 
Walton,  12  Ind.  639;  Giles  v.  Gullion.  13 
Ind.  487;  Frantz  v.  Harrow,  13  Ind.  607; 
Strong  V.  Dennis,  13  Ind.  514;  Bowen  t. 
Preston,  48  Ind.  367;  and  Oolman  t.  De 
Wolf,  53  Ind.  428. 

Ai^  the  rule  enunciated  In  Strong  v. 
Clem,  supra,  was  applied  in  Hoskinn  v. 
Hutehings,  37  Ind.  324,  where  a  widow 
claimed  one  third  in  fee  simple  of  land 
mortgaged  by  her  husband  alone  before  the 
passage  of  the  statute.  In  reply  to  this 
contention,  the  court  said  that,  when  the 
mortgage  was  executed,  it  gave  the  credit- 
or a  valid  lien  on  the  land,  subject  only 
to  the  contingent  right  of  the  wife  to  dower 
if  she  should  survive  her  husband;  and  that 
it  was  beyond  the  power  of  the  legislature 
to  "increase  the  interest  of  the  wife,  and, 
in  the  came  proportion,  diminish  that  of 
the  mortgagpc.  without  incurring  the  chargR 
of  having  impaired  the  obligation  of  the 
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tent  of  one  third  thereof,  according  to  the 
law  in  force  at  the  time  of  the  docketing  of 
said  confession  of  judgment.  The  statutory 
provision  for  dower  at  that  time  was  S 
2954  of  Hill's  Code:  "The  widow  of  every 
deceased  person  shall  be  entitled  to  dower, 
or  the  use,  during  her  natural  life,  of  one- 
third  part  of  all  the  lands  whereof  her  hus- 
band was  seised  of  an  estate  of  inheritance 
at  any  time  during  the  marriage,  unless  she 
is  lawfully  barred  thereof."  This  law  was 
amended  in  1893  by  changing  the  words 
"one-third  part"  to  read  "one-half  part,*' 
Bellinger  &  O.  Anno.  Codes  and  Statntee,  | 
SS15. 

Mr.  W.  M.  Ksleer  for  appellant. 

Mr.  J.  K.  Wcatherford  for  respondent. 

contract.  The  creditor  has  here  m  spedfle 
lien  upon  the  mortgaged  premises,  which 
cannot  be  taken  away  from  him  without  an 
evident  infraction  of  the  Constitution  of  the 
United  States,  and  a  violation  of  a  plain 
principle  of  justice  and  right." 

This  statute  was  again  construed  in  Tay- 
lor T.  Sample,  61  Ind.  428.  and  in  Carr  r. 
Brady,  64  Ind.  28,  in  both  of  which  it  Tas 
held  that,  upon  the  death  of  a  husband  aft- 
er the  taking  effect  of  such  statute,  hia 
widow  was  entitled  neither  to  dower,  nor 
to  a  fee-simple  estate  in  one  third  of  bis 
land  sold  under  execution  before  the  pas- 
sage of  the  act.  The  court  said  that  it  was 
clear  that  the  legislature  had  no  power 
to  impair  a  vested  right,  such  as  that 
which  vested  in  a  purchaser  at  an  execution 
sale,  who  took  the  property  subject  only  to 
inchoate  dower. 

In  Davis  v.  O'Ferrall,  4  G.  Greene,  168, 
and  Moore  v.  Kent,  37  Iowa,  20,  18  Am.  Rep. 
1,  the  Iowa  supreme  court  passed  upon  a 
statute  identical  with  the  Indiana  statute, 
except  that  it  did  not  expressly  abolish 
dower;  and  it  was  held  that  a  widow  was 
entitled  to  her  dower  right,  and  not  to  an 
estate  in  fee  simple  in  land  conveyed  by 
her  husband  alone  before  the  statute  took 
effect.  The  court,  in  the  first  case,  said 
that,  so  far  as  the  husband  and  wife,  or 
the  widow  and  heirs,  were  concerned,  the 
legislature  had  full  control  of  the  subject  of 
dower;  but  such  was  not  the  case  when 
the  legislation  would  affect  the  rights  of 
innocent  purchasers.  "Vested  rights  and  the 
obligaiiona  of  contracts  should  not  be  im- 
paired." Davis  V.  O'Ferrall  was  followed 
in  Young  t.  Wolcott,  1  Iowa.  174,  and  O' 
Ferrall  v.  Simplot,  4  Iowa,  381. 

A  statute  very  similar  to  the  Iowa  stat- 
ute was  before  the  Utah  court  in  Hilton  v. 
Thatcher,  31  Utah.  360,  88  Pac.  20,  in  which 
the  question  was  as  -to  the  interest  which  a 
widow  took  in  land  conveyed  by  her  hus- 
band by  a  deed  in  which  she  did  not  join, 
at  a  time  when  she  was  entitled  only  to  a 
third  interest  for  life  therein  as  "dower 
should  she  survive  him.  It  was  held  that 
her  interest  was  to  be  measured  by,  and 
limited  in  extent  to,  the  law  in  force  at 
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Eakln,  J.,  delivered  the  opinion  of  the 
court: 

In  the  original  opinion  we  rested  the  case 
rxelusively  upon  the  fact  that  tiie  legia- 
tature  has  control  over  the  liena  of  judg- 
ments, and  that,  in  this  case,  the  effect  of 
the  enlargement  of  the  dower  estate  was 
only  a  withdrawal  of  property  from  the 
lien  of  the  judgment  to  the  extent  of  the  in- 
creaw  of  the  dower  estate.  It  is  insisted, 
however,  that  the  effect  of  the  amended 
^tatut^  increasing  the  dower  estate  is  to 
deprive  the  defendant  of  his  remedy  hy  exe- 
rution  by  withdrawing  a  portion  of  the 
debtor's  property  from  liability,  and  that 
this  impairs  the  obligation  of  bin  contract; 
and  we  must  concede  that  this  is  the  effect 
of  the  amendment. 


The  case  of  Watson  v.  New  York  C.  R. 
Co.  47  N.  Y.  167,  cited  in  the  opinion,  holds 
that  the  lien  is  subject  to  the  control  of  the 
legislature,  but  it  was  further  suggested 
that,  though  the  legislature  could  authorize 
the  appropriation  of  the  land  for  public  use 
free  from  the  lien,  yet  the  compensation 
paid  therefore  was  still  subject  to  exe- 
cution; that  is,  the  l^islatare  did  not  put 
the  debtor's  property  beyond  the  reach  of 
his  creditor.  The  right  to  the  lien  relates  to 
the  remedy,  but  the  right  of  the  creditors 
of  a  debtor  to  avail  themselves  of  his  prop- 
erty at  all  events  for  the  satisfaction  of  his 
debts  is  not  a  question  of  remedy,  but  of 
right.  The  case  of  McCormiek  v.  Alexander, 
2  Ohio,  65,  quoted  in  the  opinion,  and  cases 
cited  thereunder,  only  hold  that  the  lien  is 


the  time  of  the  eonveyanee  by  the  husband. 
The  court  said  that  the  legislature  could 
not  make  an  enlarged  right  effective  ret- 
rospectively. 

To  the  same  effect  is  Morrison  t.  Rice, 
35  Minn.  436,  29  N.  W.  168.  in  which  it  ap- 
peared that,  after  a  husband  bad  conveyed 
land  subject  to  dower,  by  a  deed  in  which 
hta  wife  did  not  join,  an  act  was  passed 
abolishing  dower,  snd  in  lieu  thereof  giv- 
ing a  third  interest  in  fee  in  land  of  which 
the  husband  died  seised.  It  also  appeared 
that,  before  the  husband's  death,  the  law 
was  again  changed  so  as  to  give  the  wife 
a  third  interest  in  fee  in  all  the  lands  oT 
which  her  husband  was  seised  at  any  time 
during  coverture.  It  was  held  that,  by  op- 
eration of  the  act  abolishing  dower,  the  nur- 
ehaser'a  estate  was  fully  dischai^ied  of  all 
claims  to  dower  upon  the  part  of  his  crant- 
or's  wife,  and  that  the  last  act  could  not 
interfere  with  vested  rights,  since  it  whb 
not  competent  for  the  legislature,  after  the 
husHnnd  had  conveyed  land,  to  diminish  the 
purchaser's  estate  in  the  land,  or  to  give 
the  grantor's  widow  any  new  estate  or  in- 
terest therein. 

In  Taylor  v.  Stockwell,  66  Ind.  SOS,  n 
statutory  provision  that,  in  all  eases  of  jn- 
didal  sales  of  real  estate  in  which  a  mnr- 
ried  woman  had  an  inchoate  interest  by  vir- 
tue of  her  marriage,  such  interest,  if  not 
directed  by  the  judgment  to  be  aokl.  should 
be  absolutely  vested  in  the  wife  in  the 
same  manner  and  to  the  same  extent  an 
upon  the  death  of  her  husband,  whenever, 
by  virtue  of  such  sale,  the  legal  title  of 
the  husband  should  become  absolutely  vest- 
ed in  the  purchaser,  was  held  to  apply  to 
an  sales  upon  judgments  rendered  after  its 
passage  upon  contracts  entered  into  before 
its  passage,  and  was  not  in  conflict  with 
the  provisions  of  the  state  and  Federal  Con- 
!(titutions,  prohibiting  the  enactment  of  any 
statute  impairing  the  obligations  of  con- 
tracts. Aeetndingly,  it  was  further  held  that, 
where  a  husband,  before  the  passage  of  such 
law,  executed  his  promissory  note,  upon 
which,  after  the  passage  of  such  act,  t)iu 
payee  recovered  judgment,  to  satisfy  which 
the  |f>nd  wnn  sold  on  execution,  his  wife 
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was  entitled  to  the  interest  given  her  by 
the  statute  in  the  land  sold. 

And  in  Green  v.  Kstabrook,  168  Tnd.  123. 
120  Am.  St.  Rep.  349,  79  N.  E.  373,  this  stat- 
ute was  held  not  to  be  invalid  as  depriving 
the  husband  of  his  property,  since  it  did 
not  attach  until  all  his  interest  in  the  prem- 
ises sold  on  execution  waa  irretrievably  lost. 
The  court  declared  that  the  authority  of 
thn  lawmaking  power  over  the  marriue  re- 
lation and  its  mcidents  waa  clearly  sufficient 
to  uphold  the  statute. 

On  the  other  hand,  in  Parkham  v.  Vande- 
venter,  82  Ind.  544,  and  in  Helphenstine  v. 
Meredith.  84  Ind.  1,  it  was  held  that  this 
statute  did  not  apply  to  a  sale  of  land  upon 
a  foreclosure  of  a  mortgage  executed  by  the 
husband  before  its  passage,  since  the  exe- 
cution of  the  mortgage  gave  the  mortgagee 
a  vested  interest  in  the  mortgaged  premises, 
which  could  not  be  devested  by  an  act  of 
the  legislature  without  impairing  the  obli- 
gation of  a  contract. 

So,  in  McCafferty  v.  McCafferty,  8  Blackf. 
218.  it  was  held  that  a  statute  which  gavo 
a  wife,  divorced  for  the  fault  of  her  hus- 
band, dower  in  the  same  manner  as  if  he 
were  dead,  could  not  affect  a  title  procured 
from  the  husband  prior  to  the  enactment 
of  the  law.  The  court  said  that  the  pur- 
chaser held  a  vested  right  in  the  land  con- 
veyed, subject  to  the  contingency  of  the 
dower  right  of  the  wife  should  she  survive 
her  husband.  "To  subject  these  lands,  by 
a  subsequent  law,  to  the  right  of  dower 
upon  the  happening  of  some  other  event, 
would  not  only  be  depriving  the  owners  of 
a  vested  right,  hut  it  would  also  he  impair- 
ing the  obligation  of  the  grant  or  contract 
under  which  they  hold  that  right.  To  do 
this  is  bej-ond  the  constitutional  power  of 
the  legislature."  To  the  same  effect  is 
Coml.v  V.  Strader,  Smith  (Ind.)  75. 

A  similar  act  was  considered  in  fiiven  v. 
Marr.  27  Me.  212.  in  which  it  appeared  that, 
after  a  conveyance  by  a  husband  witbimt 
his  wife  joining  therein,  a  new  cause  was 
authorized  by  statute  for  divorce.  It  waa 
held  that,  where  the  wife  secured  a  dix-orce 
for  the  new  cause,  she  was  not  ent{tl<<d  to 
dower  in  land  so  conveyed,  upon  tlie  gntund 
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subject  to  the  eontrol  of  the  l^slature,  but 
do  not  go  to  the  extent  of  holding  that  the 
d^tor's  property  may  be  exempted  from  ex- 
isting debts.  Edwards  t.  Kearzey,  96  U.  S. 
69S,  24  L.  ed.  793,  relates  to  the  creation 
of  a  homestead  exemption,  which  withdrew 
the  property  not  only  from  the  lien  of  judg- 
ments, but  also  from  liability  to  execution, 
and  there  it  is  held  to  impair  the  obligation 
of  the  contract.  This  is  also  the  effect  of 
Gunn  V.  Barry,  16  Wall.  610,  022,  21  L.  ed. 
212,  214.  The  facts  in  the  case  of  Patton 
V.  Asheville,  109  N.  C.  685,  14  8.  £.  92,  are 
parallel  with  those  before  us,  so  far  as  it 
affects  this  question,  and  it  was  held  that 
the  act  of  the  legislature  enlarging  the 
dower  estate  impaired  the  obligation  of  the 
contract.  In  that  case  there  was  no  lien  in 
favor  of  the  creditor,  but,  under  the  law  at 
that  time,  the  property  of  a  debtor  was  sub- 
ject to  the  payment  of  his  debts,  and  the 
statute  enlarging  the  dower,  having  the  ef- 
fect to  withdraw  a  portion  of  the  debtor's 
property  from  levy  and  sale,  was  void  as  to 
such  debts  contracted  prior  to  the  statute, 
and  we  conclude,  without  reference  to  the 
power  of  the  l^islature  to  modify  or  abolish 
the  lien  of  a  judgment,  if  the  property  of 
the  debtor,  or  a  material  portion  thereof,  is 
withdrawn  from  the  reach  of  pre-exiating 
creditors,  it  thereby  impairs  the  obligation 
of  such  contracts.  That  was  the  effect  of 
the  enlai^ement  ol  th«  dower  estate  before 


us,  and  such  statute  cannot  affect  defend- 
ant's judgment;  and  the  decision  of  this 
court,  heretofore  rendered  in  this  case,  as 
to  the  effect  frf  thfa  atatnt^  must  be  set 
aside. 

It  appears,  however,  that,  when  the  con- 
fession of  judgment  by  William  M.  David- 
son  on  November  9,  1892,  was  executed  and 
entered  by  the  clerk,  no  judgment  was 
entered  thereon,  but  it  was  entered  upon  the 
judgment  docket  upon  that  date,  and,  on 
July  7,  1897,  execution  was  issued  thereon 
and  sale  of  the  lands  in  question  was  had 
thereunder  on  August  14,  1897.  After- 
wards, on  December  6,  1898,  by  order  of  the 
said  court,  such  judgment  was  entered  nunc 
pro  tunc,  as  of  Novenber  0,  1892;  and 
plaintiff  insists  that  such  entry  of  judg- 
ment is  not  retrospective  as  against  plain- 
tifTs  interests,  and  that  she  is  entitled  to 
dower  under  the  statute  of  1893.  The  office 
of  a  nunc  pro  tuno  entry  is  ic  record  some 
act  of  the  court  done  at  a  former  term 
which  was  not  then  carried  into  the  record ; 
and  such  entry  is  retrospective,  and  has  the 
same  force  and  effect  as  if  entered  at  the 
time  when  rendered,  except  as  to  third 
parties  having  intervening  rights.  Cleve- 
land Leader  Printing  Co.  v.  Green,  52  Ohio 
St.  487,  49  Am.  St.  Rep.  725,  40  N.  E.  201 ; 
McNamara  v.  New  York,  h.  E.  &  W.  R.  Co. 
56  N.  J.  L.  66,  28  Atl.  313;  Ferrell  v.  Hales, 
lis  N.  a  199,  25  S.  E.  821.   It  was  held  in 


that,  as  a  right  had  vested  in  the  purchaser 
subject  to  the  dower  right  of  the  grantor's 
wife  under  certain  contingencies,  it  was  bo- 
ytmd  the  power  of  the  legislature  to  devest 
him  of  that  right  by  making  his  title  sub- 
ject' to  dower  upon  another  and  additional 
contingency. 

And  the  case  just  reviewed  was  cited  in 
Curtis  V.  Hobart,  41  He.  230,  to  support  the 
proposition  that  another  statute  making  a 
woman  dowable  who  bad  been  granted  a 
divorce  for  another  cause  could  not  have 
a  retrospective  operation. 

In  Bottorff  v.  Lewis,  121  Iowa,  27,  95  N. 
W.  262,  it  was  held  that  the  dower  interest 
of  a  widow,  which  had  become  vested  upon 
the  death  of  her  husband,  could  not  be  in- 
creased by  subsequent  legislation  to  the 
prejudice  of  the  heirs. 

McCafferty  v.  McCafferty  and  Given  v. 
Marr,  supra,  were  cited  in  Boyd  v.  Har- 
rison, 36  Ala.  633,  to  support  a  dtctuin  that 
the  alienee  of  a  husband  could  not  be  af- 
fected by  a  statute  increasing  the  dower 
right  of  *  wifa,  which  was  passed  after  his 
purchase. 

And  in  the  following  cases  there  are  dicta 
to  the  effect  that  it  is  within  the  power  of 
the  legislature  to  enlarge  the  dower  rights 
of  the  wife;  but  the  court  in  each  case  was 
discussinp  the  effect  of  statutes  reducing 
dower  rights  or  abrogating  them  altogether: 
Richards  v.  Bellingham  Bay  I^nd  Co.  4  C. 
a  A.  290,  7  U.  S.  Apn.  494,  64  Fed.  209; 
Henson  v.  Moore,  104  111.  403 j  Lucas  t, 
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Sawyer,  17  lovm.  617;  Hatch  t.  Small,  SI 
Kan.  242,  69  Paa  262;  Guerin  v.  Moore,  25 
Minn.  4«2. 

There  are  a  few  cases,  one  in  Maryland 
and  the  others  in  North  Carolina,  which 
would  seem  to  be  opposed  to  the  general  rule 
here  discussed,  and  to  hold  that  it  is  beyond 
the  power  of  the  legislature  to  change  the 
relative  rights  of  husband  and  wife  to  the 
extent  of  giving  the  wife  enlarged  dower 
rights,  even  when  no  rights  of  third  persons 
had  vested  prior  to  the  passage  of  the  act 
entailing  the  wife's  dower  rights.  In  fact, 
their  language  would  seem  to  go  far  to- 
wards holding  that  any  l^islation  which  af- 
fects the  rights  of  each  in  the  property  of 
the  other  will  be  invalid  as  regards  those 
parties  who  are  already  married  when  the 
act  takes  effect. 

Thus,  in  Slingluff  v.  Hubner,  101  Md.  652, 
61  Atl.  326,  under  a  statute  enlarging  the 
wife's  right  of  dower  so  as  to  give  her  dow- 
er in  the  equitable  estate  of  the  husband 
to  the  same  extent  and  with  the  same  ef- 
fect as  it  existed  in  his  le^l  estate,  it  was 
held  that,  where  the  parties  were  married 
and  an  equitable  estate  was  acquired  by 
the  husband  before  the  passage  of  the  act, 
the  right  of  the  wife  to  dower  in  such  es- 
tate was  not  affected  by  such  act,  but  ber 
rights  were  to  be  determined  by  the  pre-ex- 
isting law;  upon  the  ground  that  to  apply 
the  statute  retrospectively  would  be  inter- 
fering ^th  the  vested  rights  of  the  hue- 
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Doughty  V.  M«ek,  105  Iowa,  16,  67  Am.  St. 
Rep.  282,  74  N.  W.  744,  that  such  entry 
validates  all  prior  proceedings,  including  the 
issuing  of  execution.  Iios  Angeles  County 
Bank  t.  Raynor,  61  Cal.  145;  Emrich  v. 
Gilbert  Mfg.  Co.  138  Ala.  316,  30  So.  322; 
Lowenatein  T.  Caruth,  59  Ark.  688,  28  S. 
W.  421.'  Although  such  entry  validates  the 
fsecation  issued  therein,  it  could  not  oper- 
ate to  create  a  lien  from  a  date  earlier  than 
its  actual  entry  to  affect  intervening  rights 
of  third  parties.  McNamara  v.  New  York, 
L.  E.  &  W.  R.  Co.  supra.  As  between 
Richardson  and  Davidson,  the  nunc  pro 
tuno  entry  is  retrospective,  and  has  the 
nme  force  and  effect  as  if  entered  at  the 
time  the  judgment  was  rendered  [Freeman, 
Judgm.  3d  ed.  |  67],  and,  unless  they  have 
rights  intervening  prior  to  the  d«te  of  sncb 
entiy,  its  effect  cannot  be  qoMtioned  by 
third  parties. 

Plaintiff's  interest  in  the  land  on  Decem- 
ber 5,  1898,  the  date  of  the  entry  of  the 
judgment,  was  not  such  as  to  make  her  an 
intervening  party  within  the  meaning  of 
the  law.  Her  inchoate  right  of  dower  was 
increased  by  the  l^slative  act;  but  she  did 
not  act  upon  conditions  then  existing,  nor 
did  she  pay  value  or  otherwise  change  her 
eondition  upon  fiaith  in  the  record,  but  was 
only  a  possible  beneficiary  uuder  the  stat- 
ate.  We  understand  that,  to  be  protected 
from  the  effect  of  the  nunc  pro  tuno  entry. 


plaintiff  must  have  been  in  the  position  of 
a  bona  fide  purchaser  for  value.  Freeman, 
Judgm.  3d  ed.  §§  66,  67;  Leonard  v.  Brough- 
ton.  120  Ind.  636,  16  Am.  St.  Rep.  347,  365, 
22  N.  £.  731.  In  this  case  it  is  held:  "It 
appears,  from  the  facts  averred,  that  the 
judgments  in  favor  of  the  appellants  were 
rendered  upon  pre-existing  obligations. 
Their  rights  were  fixed  prior  to  the  ren- 
dition of  the  judgments,  and  it  does  not  ap- 
pear that  they  were  misled,  or  that  they 
parted  with  anything  of  value,  or  acquired 
any  rights  during  the  interval  which  elapsed 
between  the  date  the  judgment  should  have 
been  properly  entered  and  the  making  of  the 
nunc  pro  tune  entry,  except  that  they  ac- 
quired a  judgment  lien ;  and  the  rule  is  that 
the  general  lien  of  a  judgment  creditor  upon 
lands  of  bis  debtor  is  subject  to  all  equities 
existing  against  the  Idnds  of  the  judgment 
debtor  in  favor  of  third  persons  at  the  time 
of  the  recovery  of  the  judgment."  How- 
ever, independent  of  the  effect  of  the  entry 
of  the  judgment,  the  contract  between  Rich- 
ardson and  Davidson  is  the  thing  protected 
by  the  Constitution,  and  the  act,  increasing 
the  dower,  is  void  as  to  such  contract  with- 
out reference  to  the  entry  of  judgment  or 
the  creation  of  alien;  and  therefore  it  is  im- 
material whether  plaintiff's  inchoate  rights 
under  the  dower  act  can  be  affected  by  a 
ftuno  pro  tune  entry  or  not  Defendant's 
right  antedates  the  judgment,  and  is  such 


kion  here  presented  was  said  by  the  court . 
to  be  settled  by  the  decision  in  Harris  t. 
Whiteley,  98  Md.  430,  66  AtL  828.  But 
that  case  involved  another  section  of  the 
act  in  question,  which  gave  absolutely  to 
the  husband,  "by  virtue  of  his  marriage,  an 
estate  for  his  life  in  one  third  of  the  lands 
held  or  owned  by  his  wife  at  any  time  dur- 
ing the  marriage,  whether  by  legal  or  equi- 
table title."  It  is  submitted,  however,  tbat 
the  validity  of  a  statute  taking  property 
from  the  wife  and  Testing  it  outright  in  the 
husband  presents  an  altogether  different 
question  from  a  statute  ^ivin^  the  wife 
merely  an  inchoate  dower  right  in  the  hus- 
band's estate. 

The  first  case  in  North  Carolina  to  consid- 
er the  question  here  discussed  wns  Sutton 
V.  Askew,  66  N.  C.  172,  8  Am.  Rep.  500,  in 
which  it  was  held  that  an  act  giving  a  wid- 
ow dower  in  all  lands  of  which  her  husband 
was  seised  during  coverture,  instead  of  in 
the  lands  only  of  which  the  husband  died 
seised,  as  was  the  law  before  the  act  wns 
passed,  could  not  apply  to  parties  whose 
marriage  was  contracted  before  it  took  ef- 
fect, since  it  was  beyond  the  power  of  the 
l^slature  to  increase  dower  rights  spring- 
ii^  from  former  nwrriages.  The  court  rea- 
wmed  tbat  thus  to  increase  the  dower  right 
would  be  interfering  with  the  vested  right 
of  husband.  To  quote  from  the  opin- 
ion; '^ere,  then,  was  the  simple  case  of 
a  man  owning  a  tract  of  land,  absolutely 
and  in  fee  simple,  with  full  power  to  sell 
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the  same,  subject  only  to  the  condition  that, 
if  he  did  not  lell  it,  and  ihoald  die  eeised 
and  possessed  of  it,  his  wife  should  have 
dower;  and  the  legislature  steps  in  and  for- 
bids him  to  sell,  compels  him  to  hold  it  as 
long  as  he  lives,  and  gives  his  wife  dower 
in  it,  in  spite  of  htm.  If  this  be  not  de- 
priving him  of  his  vested  rights,  .  .  , 
we  cannot  understand  what  would  he." 

The  case  just  cited  was  followed  in  Wes- 
son V.  Johnson,  66  N.  C.  189,  in  which  it 
was  held  that  the  same  statute  was  uncon- 
stitutional so  far  as  it  applied  to  marriagt^s 
contracted  previous  to  its  pasaafre;  and  that 
a  widow  married  before  its  enactment  had 
no  interest  in  land  mortgaged  by  her  hus- 
band without  her  joining  therein.  Here  it 
appeared  tbat  the  mortgage  was  executed 
before  the  passage  of  the  statute,  but  the 
court  did  not  make  that  a  ground  for  its 
decision. 

Sutton  T.  Askew,  supra,  was  followed  and 
the  rule  therein  liUd  down  applied,  in  Jen- 
kins T.  Jenkins,  82  K.  0.  208,  to  a  claim  by 
a  widow  of  dower  in  lands  conveyed  by  her 
husband  before  the  passage  of  the  statute 
restoring  her  common-taw  right  of  dower. 

And  the  conclusion  reached  in  Sutton  v. 
Askew  was  approved  in  Bruce  v.  Strickland, 
81  N.  C.  267,  in  O'Connor  v.  Harris,  81  N. 
C.  279,  and  in  Reeves  v.  Haynes,  88  N.  G 
810,  cases  not  oUierwise  in  poigt. 
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that  the  legislature  cannot  impair  it,  and 
plaintiff  cannot  complain  of  the  nunc  pro 
tunc  entry,  as  the  dower  statute  is  without 
effect  as  to  defendant's  contract,  regardless 
of  the  judgment.  Pat  ton  v.  AsheviHe, 
supra;  Edwards  v.  Kearzey,  96  U.  S.  506, 
24  L.  ed.  793;  Bronson  v.  Kinzie,  1  How. 
311,  11  L.  ed.  143;  Girnn  T.  Barry,  16  Wall. 
610,  21  L.  ed.  212. 

Therefore,  the  decision  of  this  court,  here- 
tofore rendered,  must  be  set  aside,  and  the 
decree  of  the  lower  court  is  hereby  modified 
as  follows:  That  the  plaintiff  is  entitled  to 
dower  in  the  lands  described  in  the  com- 
plaint to  the  extent  of  one-third  part  there- 
of, and  the  cause  will  be  remanded  to  the 
lower  court,  with  directions  to  proceed  with 
the  assignment  of  such  dower  in  manner 
provided  by  law. 
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WARD  LUMBER  COMPANY,  Plff.  in  Err., 

HENDERSON-WniTE  MANUFACTUR- 
ING COMPANY. 

(107  Va.  620.  69  S.  E.  476.) 

Appeal  —  constltntional  qnefitlon. 

1.  Overruling  a  motion  to  reverse  a  judg- 
ment on  the  ground  that  it  was  obtain^ 
1^  publication  only,  without  service  ot 
process,  necessarily  requires  a  considera- 
tion of  the  constitutionality  of  the  statute 
authorizing  such  publication,  subject  to  re- 
view by  the  supreme  court,  although  the 
<{ue3tion  of  constitutionality  is  not  raised 
in  express  terms. 

Writ  —  publication  —  due  process  of 
law. 

2.  A  statute  permitting  service  of  process 
1^  publication  on  domestic  corporations  in 
counties  when  the  cause  of  action  arises. 
1)ut  in  which  the  corporation  has  no  repre- 
sentative, does  not  deprive  it  of  due  process 
of  law. 

(Keith>  P.,  dissents.) 
.   (November  28,  1007.) 

ERROR  to  the  Circuit  Court  for  TTise 
County  to  review  a  judgment  overruling 

Note.  —  The  validity  of  statutes  author- 
izing constructive  or  substituted  service  on 
domestic  corporations  as  the  basis  of  judg- 
ments in  peraonam  is  treated  in  a  subject 
note  to  Pinney  v.  Providence  Loan  &.  Invest, 
Co.  50  L.R.A.  588,  and  in  the  case  note  to 
Clearwater  Mercantile  C-o.  v.  Roberts.  J.  * 
R.  Shoe  Co.  4  L.R.A.(N.S.)  117.  The  sub- 
ject is  also  discussed  in  the  opinion  in  Nel- 
son V.  Chicago,  B.  &  Q.  R.  Co.  226  III.  107. 
R  L.R.A.(N.S  )  1186,  116  Am.  St  Rep.  133, 
80  N.  E.  109. 
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motions  to  reverse  a  judgment  and  io  quash 
the  execution  on  the  ground  that  the  process 
was  served  by  publication  so  that  defendant 
did  not  receive  due  process  of  law.  Afiirmed. 

The  facts  are  stated  in  the  opinion. 

Mr  Aubrey  S.  Strode  for  plaintiff  In 
error. 

Messrs.  Robertson  A  Wlngfleld  for  de- 
fendant in  error. 

Cardwell,  J.,  deli\"ered  the  opinion  of 
the  court: 

The  defendant  in  error,  a  corporation  or- 
ganized under  the  laws  of  this  state,  with 
its  home  oflBce  in  Danville,  Virginia,  having 
an  alleged  cause  of  aetion  arising  in  Wise 
county,  Virginia,  against  the  plaintiff  in 
error,  also  a  Virginia  corporation,  with  its 
home  office  in  the  city  of  Lynchburg,  Vir- 
ginia, on  the  13th  day  of  February,  1906, 
filed  with  the  clerk  of  the  circuit  court  of 
Wise  county  its  memorandum  of  suit  against 
the  plaintiff  In  error  to  recover  tlie  sum 
of  $210.04  due  on  account,  which  memoran- 
dum directed  the  clerk  to  "have  summons 
published  in  Wise  News  [a  newspaper  pub- 
lished in  Wise  county,  Virginia],"  and  to 
it  was  appended  this  affidavit,  to  wit: 

State  of  Virginia,  County  of  Wise,  to  wit: 

This  day  personally  appeared  befbre  me, 
C.  J.  Edwante,  a  notary  public  for  the  coun- 
ty and  state  aforesaid,  Julian  P.  Thomas, 
Jr.,  attorney  for  the  Henderaon-White  Man- 
ufacturing Co.,  and  made  oath  before  me 
in  my  county  that  the  Ward  Lmnber  Co., 
Inc.,  of  Lynchburg,  Virginia,  has  no  agent 
or  offi(%r  in  the  said  county  of  Wise,  on 
whom  legal  notice  can  be  served. 

Qiven  under  my  band  this  13th  day  of 
Feb'y,  1006. 

C.  J.  Edwards,  Notary  Public. 

Upon  the  conrpletion  of  the  publication  of 
the  summons,  as  prescribed  by  fi  3225  of 
the  Code  of  1004,  the  plaintiff  in  error  not 
appearing,  the  circuit  court  of  Wise  county 
entered  its  judgment  in  favor  of  defendant 
in  error  against  plaintiff  in  error  for  the 
amount  of  the  debt  sued  for,  with  interest 
from  the  date  it  was  alleged  to  have  become 
payable,  and  for  costs  of  the  suit.  On  this 
judgment  execution  issued  and  was  levied 
by  the  sergeant  of  the  city  of  Lynchburg 
upon  the  effects  of  plaintiff  in  error,  where- 
upon it,  on  the  I7tb  day  of  July,  1908, 
moved  the  circuit  court  of  Wise  county  to 
reverse  the  judgment,  pursuant  to  the  pro- 
visions of  fi  3451  of  the  Code  of  1004,  and 
also  to  quash  the  execution  issued  thereon, 
pursuant  to  {  3500  of  the  Code  of  1004, 
upon  the  ground  that  "the  judgment  was 
obtained  by  default  and^fter  service  ctf 
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jmeen  by  publication  only,  and  not  by  per- 
sonal service  thereof,**  vhich  motions  were 
orermled. 

We  are  asked  to  dismiss  the  writ  of  error 
awarded  to  the  said  judgment,  upon  the 
ground  that  the  amount  involved  is  less 
than  $300;  the  only  error  assigned  in  the 
petition  for  the  writ  of  error  being  that 
the  statute  ({  3225  of  the  Code,  supra) 
under  which  the  suit  was  brought  and  main- 
tained is  unconstitutional  and  void,  and  that 
the  question  was  not  raised  nor  passed  on 
in  the  circuit  court. 

The  motion  to  dismiss  is  without  merit. 
While  the  jurisdiction  of  this  court  must 
affirmatively  appear  from  the  record,  it  does 
so  appear  when  the  court  can  see,  as  in 
this  case,  that  the  judgment  of  the  lower 
court  necessarily  involved  the  constitution- 
ality of  some  statute  or  ordinance,  or  drew 
in  question  some  right  under  the  Federal  or 
state  Constitution.  "Any  proceeding  which 
necessarily  puts  their  validity  in  issue, 
whether  it  be  by  a  demurrer,  plea,  instruc- 
tion, or  otherwise,  is  sufficient  to  give  this 
court  jurisdiction  of  the  case."  Adkins  v. 
Richmond,  98  Va.  01,  47  L.R.A.  583  ,  81  Am. 
St.  Rep.  70S,  34  S.  E.  967,  and  cases  there 
cited. 

It  will  be  observed  that  the  judgment  in 
this  case  was  by  default  after  service  of 
process  by  publication  only,  and  both  the 
notice  of  the  motion  to  reverse  the  judgment 
pursuant  to  {  3451  of  the  Code,  and  of 
the  motion  to  quash  the  execution  issued 
on  the  jud^^nent,  pursuant  to  %  3509  of  the 
Code  of  1904,  state  as  the  ground  of  the 
motion  that  "the  judgment  was  obtained  by 
default  and  after  service  of  process  by  pub- 
lication only,  and  not  by  personal  service 
thereof."  The  plain  meaning  and  effect  of 
the  notice  authorized  by  statute  was  to  put 
in  issue  whether  or  not  the  statute  ( i  3225) 
under  which  the  judgment  was  obtained,  is 
repugnant  to  the  Constitution  of  the  state 
and  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States;  and,  when  the 
motions  were  overruled,  the  trial  court  neces- 
sarily reviewed  the  statute,  ruling  that  it 
provides  for  "due  process  of  law,"  and  there- 
fore not  repugnant  to  the  Constitution  of 
the  sUfe  or  of  the  United  States 

The  error  eomplained  of,  however,  does 
not  arise  out  of  the  construction  and  inter- 
pretation of  the  statute,  but  is  to  the  rulin*^ 
of  the  trial  court  that  the  statute  is  consti- 
tutional and  valid.  Tn  the  latter  case  this 
eourt  has  appellate  jurisd'ction,  regardli's^ 
of  the  fact  that  the  judgment  is  for  less 
than  $300,  while  in  the  former  it  would  not 
have,  the  constitutinnality  of  thn  statute  as 
distinguished  from  its  constructinn  and  in- 
terpretation being  the  source  of  appellate 
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jurisdiction.  Hulvey  v.  Roberts,  106  Va. 
189,  55  S.  E.  535. 

Section  3225  of  the  Code  of  1904,  supra, 
after  providing  that  process  against,  or  no- 
tice to,  a  corporation  (other  than  a  munic- 
i  pal  corporation  or  a  banlc )  created  by 
the  laws  of  this  state  or  some  other  state 
or  country,  may  be  served  on  certein  named 
officers,  etc.,  or  in  any  case,  if  there  be  not 
in  the  county  or  corporation  wherein  the 
case  is  commenced  any  other  person  on 
whom  service  can  l>e  had,  as  aforesaid,  on 
any  agent  of  the  corporation  against  which 
the  case  is,  or  on  any  person  declared  by 
the  laws  of  this  state  to  be  an  agent  of 
such  corporation,  reads  as  follows:  "And, 
if  there  be  no  such  agent  in  the  county  or 
corporation  wherein  the  case  is  commenced, 
and  affidavit  of  that  fact  and  that  there 
is  no  person  in  said  county  or  corporation 
on  whom  there  can  be  service  aforesaid, 
publication  of  a  copy  of  the  process  or  no- 
tice once  a  weclc  for  four  successive  weeks 
in  a  newspaper  printed  in  this  state  sliall 
be  a  sufficient  service  of  such  process  or 
notice." 

Section  II  of  article  I  of  the  Constitution 
of  Virginia  [Va.  Code  1904,  p.  ccx.],  and 
the  14th  Amendment  to  the  Constitution  of 
the  United  States,  provide  "that  no  persmi 
shall  be  deprived  of  his  property  without 
due  process  of  law." 

In  determining  whether  or  not,  in  a  par- 
ticular case,  this  constitutional  provision  is 
being  violated,  or  has  been  violated,  it  in 
uniformly  held .  to  include  private  corpora- 
tions, such  "corporations  are  persons  within 
the  meaning  of  the  14th  Amendment."  Char- 
lotte, C.  ft  A.  R.  Co.  V.  Gibbes,  142  U.  S. 
386,  35  L.  ed.  1051,  12  Sup.  Ct.  Rep.  255. 

While  this  statute  has  been  in  force  for 
nearly  a  quarter  of  a  century,  and  several 
times  amended  (Acts  1885-86,  chap.  140. 
p.  141;  Acts  1893-94,  chap.  565,  p.  614;  Acts 
1895-96,  chap.  416,  p.  445),  it  has  never 
come  under  review  in  this  eourt,  except  in 
the  case  of  Wytheville  Ins.  Co.  v.  Stultz, 
87  Va.  620,  13  S.  E.  77,  and  there  the  con- 
stitutionality of  the  stetute  was  not  called 
in  question;  the  question  decided  being 
whether  the  defendant  was  a  banking  cor- 
poration, and  therefore  exempt  from  the 
operation  of  the  statute,  or  to  be  regarded 
as  an  insurance  company;  and  the  court 
held  that  it  was  both  a  banking  and  an 
insurance  company,  and  not  a  banking  cor- 
poration, and  therefore  the  service  by  pub- 
lication of  the  summons  as  provided  by  tlie 
stetute  was  good. 

In  Violett  v.  Alexandria,  02  Va.  507,  31 
L.R.A.  382,  63  Am.  St.  Rep.  825,  23  S.  E. 
900,  it  was  said:  "All  the  authorities  rtco 
that  due  process  of  law  requires  that 
a  person  shall  have  reasonable  notice  and 
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a  reasonable  opportunity  to  be  heard  before 
an  impartial  tribunal  before  any  binding 
decree  can  be  passed  affecting  hia  right  to 
liberty  or  property."  Yet  it  was  further 
said  in  that  case  that,  while  the  l^islature 
cannot  dispense  with  notice  altogether,  it 
may  prescribe  the  kind  of  notice.  There  the 
city's  charter  provided  for  no  notice  what- 
ever, and  therefore  the  ordinance  of  the  city, 
under  which  it  was  attempted  to  fix  a  charge 
upon  the  property  of  the  appellants  to  meet 
the  cost  of  paving  the  streets,  was  held  un- 
constitutional and  void. 

Section  3225  of  the  Code  of  1004,  under 
review,  applies  to  all  corporations  doing 
bugineaa  in  this  state,  except  certain  men- 
tioned corporations,  and  the  purpose  of  the 
legislature  seems  clearly  to  have  been  to 
provide  against  hardships  arising  where  cor- 
porations go  into  various  sections  of  the 
state,  making  contracts  and  carrying  on 
their  businesa,  and  then  leave  without  clos- 
ing the  same  satisfactorily,  and  thereby  com- 
pelling litigants  to  follow  them  perhaps 
across  the  entire  state  to  litigate  even  small 
matters,  or  abandon  their  claims.  Any  law- 
ful business  which  may.  be  conducted  by  an 
individual  may  be  conducted  by  a  corpora- 
tion chartered  under  the  laws  of  the  state, 
and  it  is  a  matter  of  common  knowledge 
that  there  are  many  of  these  corporations 
which,  while  having  a  home  office  at  some 
point  in  the  state,  through  their  agents  and 
others  transact  business  and  contract  debts 
and  incur  liabilities  in  many  sections  of 
the  state.  It  may  be,  as  suggested  by  the 
learned  counsel  for  plaintiff  in  error,  that, 
under  this  statute,  a  domestic  corfwration 
domiciled  in  Norfolk,  Virginia,  wishing  to 
obtain  a  judgment  against  another  domestic 
corporation  domiciled  in  the  same  city  upon 
some  cauae  of  action,  real  or  fictitioua,  and 
deairing  to  keep  from  the  defendant  corpora- 
tion knowledge  that  a  suit  was  being  pros- 
ecuted against  it,  might  go  to  Highland 
county  and  institute  its  suit,  and  making 
the  affidavit  required  by  statute,  which  it 
might  truthfully  do  within  the  limits  of 
the  statute,  and,  without  making  oath  that 
its  claim  was  believed  to  be  just,  obtain  an 
order  of  publication,  which,  under  the  stat- 
ute, if  printed  once  a  week  for  four  suc- 
cessive weeks  in  a  newspaper  printed  in 
Ijee  county,  however  limited  its  circulation, 
would  yet  obtain  "a  sufficient  Berrioe  of 
such  process."  But  it  is  to  be  borne  in 
mind  that,  before  such  proceedings  as  sug- 
gested could  be  had,  there  must  be  juris- 
diction in  the  court  in  which  the  proceed- 
ings are  instituted,  under  {  3215  of  the 
Code;  and  it  would  be  a  reflection  on  the 
judiciary  of  this  state  to  say  that  ju'dg- 
ment  could  be  obtained  in  any  county  where 
jurisdiction  is  wanting. 
17  L.R.A.(N.&) 


Section  3216,  supra,  provides:  "An  action 
may  be  brought  in  any  county  or  corpora- 
tion wherein  the  cause  of  action,  or  any 
part  thereof,  aroae,  although  none  of  the 
defendants  reside  therein."  And  i  3214  pro- 
vides: "Any  action  at  law,  .  .  .  may 
be  brought  in  any  county  or  corporation, 
.  .  .  if  it  be  to  recover  a  loss  under  a 
policy  of  insurance,  either  upon  property  or 
life,  wherein  the  properly  insured  was  situ- 
ated at  the  date  of  the  policy,  or  the  person 
whose  life  was  insured  resided  at  the  date 
of  his  death  or  at  the  date  of  the  policy." 
It  was  under  this  latter  section  that  this 
court,  in  Wytheville  Ins.  Co.  Stultz, 
supra,  held  that  the  publication  of  the  stun- 
mons,  as  provided  by  {  3226,  was  a  good 
and  valid  service  of  notice  to  the  defendant. 

Prof.  Lile,  in  his  Notes  on  Corporations, 
p.  342,  discusses  the  statute  and  explains  it 
fully,  showing  the  difference  between  domes- 
tie  and  foreign  corporations.  As  he  shows, 
when  the  action  is  against  a  domestic  cor- 
poration, the  summons  is  published  and 
made  returnable  to  rules,  and  not  to  appear 
in  fifteen  days,  as  in  other  cases.  He  makes 
no  suggestion  of  a  question  as  to  the  con- 
stitutionality of  the  statute. 

The  late  Judge  Burks,  in  an  article  ap- 
pearing in  2  Va.  L.  Reg.  p.  &45,  reviews 
the  statutes  providing  for  the  summoning  of 
corporations  by  publication,  but  makes  no 
suggestion  of  a  doubt  as  to  the  constitu- 
tionality of  i  3226.  here  in  question.  He 
calls  attention  to  the  differences  in  the  re- 
quirements of  i  3230  and  the  three  sections 
following,  and  the  provision  of  {  3225,  and 
shows  that  the  sections  other  than  the  last 
named  do  not  apply  to  corporations,  and 
clearly  indicates  an  opinion  that,  where  tbe 
provisions  of  S  3226  are  complied  with,  the 
defendant  corporation  is  duly  summoned. 

That  hardships  may  arise  out  of  the  ex- 
ecution and  enforcement  of  this  statute  is 
very  probable;  but  the  courts  of  tbe  state 
cannot,  for  that  reason  only,  declare  a  stat- 
ute unconstitutional;  "nor  can  a  court  de- 
clare a  statute  unconstitutional  and  void 
solely  on  the  ground  of  unjust  and  oppres- 
sive provisions,  or  because  it  is  supposed  to 
violate  the  natural,  social,  or  political  rights 
of  the  citizen,  unless  it  can  be  shown  that 
such  injustice  is  prohibited  or  such  rights 
guaranteed  or  protected  by  the  Constitu- 
tion.*'  Cooley,  Const.  Lim.  6th  ed.  107. 

"It  It  true,"  says  this  learned  author, 
"there  are  some  reported  cases  in  which 
judges  have  been  imderstood  to  intimate  a 
doctrine  different  from  what  is  here  assert- 
ed ;  but  it  will  generally  be  found,  on  an 
examinati<m  of  those  cases,  that  what  is 
said  is  rather  by  way  of  argument  and  illos- 
to-ation  to  show  the  unreasonableness  of  put* 
ting  upoi  Conatitutioiu  audi  a  eonstructloB 
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W  woald  permit  If^isUtion  of  Uie  objection- 
able character  then  In  queetion,  and  to  in- 
dnee  a  more  cautious  and  patient  examina* 
tion  of  the  statute,  with  a  view  to  discover 
In  it,  if  possible,  some  more  jnst  and  rea- 
sonable l^fslative  intent  than  as  laying 
down  »  rule  by  which  courts  would  be  at 
liberty  to  limit,  according  to  their  own 
jodgment  and  sense  of  justice  and  propriety, 
the  extent  of  l^telative  power  in  directions 
in  which  the  Constitution  had  imposed  no 
natraint,**  On  page  200  the  same  author 
farthur  says:  "The  rule  of  law  upon  this 
subject  appears  to  be  that,  except  where 
the  CoiutituUon  has  imposed  limits  upon 
the  Icgialative  power.  It  must  be  considered 
as  practically  absolute,  whether  it  operate 
aeoording  to  natural  juatioe  or  not  in  any 
particular  case.  The  courts  are  not  the 
guardians  of  the  rights  of  the  people  of  the 
state,  except  as  those  rights  are  secured  by 
some  oonstitutional  provision  which  comes 
within  the  judicial  cc^izaoce.  The  i»t>- 
taetion  against  unwise  or  oppressive  legis- 
lation, within  oonstitutional  bounds,  is  by 
an  appeal  to  the  justice  and  patriotism  of 
the  representatives  of  the  people.  If  this 
fail,  the  people  in  th^r  sovereign  capacity 
can  correct  the  evil;  but  courts  nnnot  as- 
sume their  rights.  The  Judiciary  can  only 
arrest  the  execution  <A  a  statute  when  it 
conflicts  with  the  Constitution.  It  cannot 
run  a  race  of  opinions  upon  points  of  right, 
reason,  and  expediency  with'  Uie  law  making 
power.  Any  legislative  act  which  does  not' 
Mieroach  upon  the  powers  apportioned  to 
the  other  departments  of. the  government, 
bring  prima  facie  valid,  mwt  he  enforced, 
unless  restrictions,  upon  the  legislative  au- 
thority can  be  pointed  out  in  the  Consti- 
tntion,  and  the  case  shown  to  cone  within 
them." 

In  8  Cyc  Law  ft  Proc.  p.  778,  it  is  said 
that  the  generally  accepted  rule  is  that  the 
courts  will  not  declare  a  statute  void  merely 
because,  in  their  opinion,  it  is  opposed  to 
the  spirit  supposed  to  pervade  the  Consti- 
tntion. 

And  in  Calder  v.  Bull,  8  Dall.  S86,  1  L. 
ed.  646,  the  court  said:  When  Congress  or 
a  state  legislature  "pass  a  law  within  the 
general  scope  of  their  oorotitutional  power, 
the  court  cannot  pronounce  it  to  be  void 
merely  because  it  is,  in  their  judgment,  con- 
trary to  the  principles  of  natural  justice," 
and  the  great  weight  of  authorify  favors 
the  rule  laid  down  in  this  case. 

Among  the  authorities  relied  on  by  coun- 
sel for  plaintiff  in  error  as  supporting  the 
contention  that  S  322S  of  the  C^e  does  not 
meet  the  constitutional  requirement  of  "due 
process  of  law"  is  the  ease  of  Pennoyer  v. 
Keff,  95  U.  8.  714,  24  L.  ed.  666;  but  in 
that  case  the  court  was  dealing  with  foreign, 
and  not  domestic,  corporations,  and  neither 
1TLILA.(N.8.) 


in  that  ease,  nor  in  any  other  that  we  have 
been  able  to  find,  was  it  held  that  the  legis* 
lature  has  not  the  right  to  prescribe  a  mode 
of  service  where  the  statute  has  no  extra- 
territorial effect.  On  the  contrary,  the  au- 
thorities are  in  accord  with  what  was  said 
by  this  court  in  Violett  v.  Alexandria,  92 
Va.  S67,  SI  L.R.A.  382.  63  Am.  St.  Sep. 
825,  23  S.  £.  909,  that,  while  the  l^islature 
cannot  dispense  with  notice  altogether,  it 
may  prescribe  the  kind  of  notice.  With  the 
wisdixn  of  the  statute  the  courts  have  noth- 
ing to  do,  bhA  it  may  be  that  the  mode  of 
service  prescribed  might  have  been  different 
and  for  the  better,  in  that  it  would  have 
been  more  effective  and  batter  calculated  to 
arrest  the  attention  of  a  defendant  against 
wh<Hn  the  summons  published  is  directed, 
or,  as  in  an  action  against  an  insurance - 
company  created  by  the  laws  of  this  state, 
where  tiie  statute,  although  the  action  may 
be  brought  in  the  county  or  corporation 
wherein  the  property  insured  was  situated 
at  the  date  of  the  policy,  or  the  person 
whose  life  was  insured  resided  at  the  date 
of  his  death  or  at  the  date  of  the  policy, 
requires  that  process  or  notice  shall  be  di- 
rected to  the  sherlff'or  seigeant  of  the  coun- 
ty or  corporation  wherein  the  dliief  ofBce 
of  such  company  is  located.  But  these  are 
matters  for  legislative  consideration,  and 
not  for  the  determination  of  the  courts. 

Constructive  service  of  a  summons  or  a 
notice  as  authorized  by  the  statutes,  has 
over  Mid  over  beoi  recognized  as  a  valid 
servtoe  and  a  reasonable  exercise  of  1^^ 
lative  authority;  uid  we  can  see  no  reason 
why  the  mode  of  service  provided  in  |  3225, 
which  was  steictly  followed  in  this  case, 
should  be  regarded  as  either  lacking  "due 
process  of  law"  or  the  reasonable  exercise 
of  l^slative  authority. 

We  are  therefore  of  opinion  that  the  judg- 
ment of  the  Circuit  Court  must  be  affirmed. 

Kaltb,  P.,  dissents. 


ARKANSAS  S1TPREHI!  OOTJRT. 

ST.  LOUIS,  IRON  MOUNTAIN,  &S0T7TH- 
EBN  RAILWAY  COMPANY,  Appt., 
v. 

WILLIAM  OZIER. 

'  (—  Ark.  — >  110  S.  W.  593.) 

Oarrlw  —  stoc^  —  tender. 

1.  A  sufficient  tender  of  stock  to  a  car- 
rier for  shipment  is  made  by  notifying  the 


Note.  —  Diligent  search  fails  to  disclose 
any  other  case  determining  what  consti- 
tutes a  sufficient  tender  of  live  stock  to  a 
carrier  for  shipment,  although  many  cases 
may  be  found  which  turn  "l(^(3^^f^' 
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carrier  of  the  need  of  cars,  and  placing 
and  keeping  tbe  stock  within  a  short  dis- 
tance 01  the  station  in  obedience  to  in- 
structions of  the  station  agent. 
Trial  —  instruction  —  issue  eliminnted 

2.  It  is  not  error  to  refuse  instruction 
requested  by  the  carrier  as  to  a  contract 
to  fucniBh  a  shipper  with  cars,  where  tli ' 
shipper  does  not  rely  upon  a  contract,  ami 
its  existence  is  eliminated  from  tlw  case. 
Damaces  —  delay  In  shipping  stock. 

3.  Damages  for  delay  in  furnishing  cars 
for  the  shipment  of  stock  may  include  a  i 
allowance  for  the  expense  of  keeping  it  a  t- 
er  the  carrier  had  been  notified  that  it  was 
ready  for  shipment. 

(May  4.  190B.) 

APPEAIt  by  defendant  from  a  judgment 
of  tbe  Circuit  Court  for  Boone  County 
In  phiintifTa  favor  in  an  act'on  brought  to 
ncover  damages  for  delay  in  furnishing  earn 
for  the  shipment  of  live  stock.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  T.  M.  Mehaffy  and  J.  E.  Wil- 
liams, for  appellant: 

Tbe  measure  of  damages  recoverable 
against  a  common  carrier,  resulting  from 
delay  in  transportation  of  property,  is  the 
difference  between  its  value  at  the  time  and 
place  tbe  delivery  should  have  been  made, 
and  the  value  when  the  delivery  was  made, 
with  interest,  after  deducting  freight 
charges. 

Crutcher  t.  Choctaw,  O.  &  O.  R.  Co.  74 
Ark.  35S,  8S  S.  W.  770. 

To  charge  a  common  carrier  with  special 
damages  for  delay  in  transporting  freight, 
notice  of  the  circumstances  out  of  which  the 
special  damages  grew  must  have  been  given 
to  the  carrier  at  the  t'me  of,  or  before, 
making  the  ccmtract  of  shipment. 

Ibid.;  Hooks  Smelting  Co.  t.  Planters' 
Compress  Co.  78  Ark.  275,  79  8.  W.  1052. 

Damages  recoverable  are  such  as  may 
fairly  and  reasonably  be  considered  as  aris- 
inv  naturally  araording  to  the  usual  course 
of  things. 

Glijbe  Ret.  Co.  T.  Landa  Cotton  Oil  Co. 
100  U.  S.  640,  47  L.  ed.  1171,  23  Sup.  Ot. 
Rep.  754 ;  Choctaw.  O.  ft  G.  R.  Co.  v.  Jacobs, 
15  Okla.  403,  82  Pac.  S02. 

Messrs.  Cramp,  MKcliell,  A  Trimble 
and  Fmnk  I*i»ce.  for  apDelli>e: 

If  the  language  of  the  instructions  was 


objectionable,  appellant  should  have  asked 
.specifically  a  further  explanation;  and,  fail- 
ng  to  do  so,  he  cannot  complain. 

St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Waren,  65 
Ark.  619,  48  S.  W.  222. 

Failure  to  save  an  exception  to  an  in- 
struction, and  to  include  it  in  tbe  motion 
for  a  new  trial,  will  prevent  its  being  con- 
sidered on  appeal. 

St.  Louis  ft  S.  F.  R.  Co.  v.  Fayetteville, 
76  Ark.  634,  87  S.  W.  1174;  McClintock  t. 
Frohlicb,  75  Ark.  111.  86  S.  W.  1001;  Delta 
V.  Lensinger,  77  Ark.  274,  91  S.  W.  765. 

McOnlloGh,  J.,  delivered  the  opiniim  of 
the  court: 

This  is  an  action  instituted  appellee 
against  appellant  railway  company  to  re- 
cover damages  resulting  from  failure  of  the 
company  to  furnish  cars  for  shipment  of 
sheep  and  hoga  from  Bergman,  a  station  on 
appellant's  road.  Appellee  made  the  re<|ueat 
for  cars  on  October  19,  1908,  to  be  furnished 
on  the  21st  day  of  the  same  month,  and  the 
cars  were  not  furnished  until  October  30th; 
the  alleged  injury  to  tlw  sheep  and  hogs  oc- 
curring in  tlie  meantime  on  account  of  the 
delay. 

Appellee  lived  10  miles  from  the  station, 
and  communicated  his  ref]Uf>Ht  for  cars  by 
telephone.  The  telephone  call  was  answered 
by  an  employee  in  the  ofHce  named  Steven- 
son,— not  the  station  agent, — and  appellee 
testified  that  Stevenson  promised  to  furnish 
the  cars  on  the  21st  of  the  month.  He  fur 
ther  testified  that  Stevenson  inforiueU  him 
that  the  company  had  no  pens  at  Ucrgman 
flufficicnt  to  take  care  of  the  stock,  and  in- 
structed appellee  to  stop  outside  of  town, 
where  the  stock  could  be  proiwrly  atred  for 
until  the  cars  arrived.  Appellee  then  drove 
the  sheep  and  hogs  over  to  a  place  about 
%  of  a  mils  from  Bergman,  reaching  there 
on  the  evening  of  October  20th,  where  they 
were  kept  until  the  cars  arrived.  On  ar- 
rival there  appellee  went  over  to  Bergman 
and  saw  the  station  agent,  who,  he  testified, 
informed  him  that  the  ears  would  be  there 
the  next  day,  and  instructed  him  to  leave 
the  stock  where  they  were  until  the  cars  ar- 
rived, promising  to  aend  a  messenger  in- 
forming appell^  of  the  arrival  of  tlie  cars. 
Stevenson  denied,  in  his  testimony,  that  hp 
made  any  promise  to  furnish  cars,  but  said 


tion  whether  there  has  been  a  delivery  of 
cattle  to  a  carrier. 

Tht;  court,  in  holding  that,  as  a  matter 
of  fact,  the  conduct  of  the  defendant's  ag  -nt 
amounted  to  a  waiver  of  the  necessity  of  a 
tender,  in  Texas  P.  R,  Co.  v.  Nicholson,  61 
Tex.  401,  said  that  the  plaintiff's  cattle 
were  tendered  in  a  manner  custom  had  es- 
tablished in  that  net^hborhood,  and  that 
tpnHer  in  any  other  manner  would  have 
17L.R.A.(K.S.) 


been  unwise  and  injurious,  where  he  drove 
his  cattle  to  a  point  within  3  or  4  miles 
of  the  defendant's  station  on  the  day  the 
a<rent  had  promised  to  have  cars  for  Uttir 
shipment,  and,  when  the  agent  was  informed 
that  the  cattle  had  arrived,  he  stated  that 
cars  could  not  be  furnished  that  day,  but 
would  be  on  the  following  day,  although 
cars  were  not  furnished  itnUl  several  days 
later. 
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he  merely  stated  to  appellee  that  they  would 
do  the  best  they  could  to  get  cars,  and  that 
he  communicated  the  request  to  the  Btatioii 
agent.  The  station  agent,  Butler,  denied 
that  either  he  or  Stevenson  had  authority  to 
promise  cars,  or  that  he  ever  promised  the 
cars  at  any  specified  time,  but  admitted  tliat 
he  received  the  request  for  cars  and  for- 
warded same  immediately  to  the  train  de- 
spatcher  at  Cotter,  it  is  tlierefore  undis- 
puted that  appellee  msde  the  rei|ueat  for 
cars  on  October  19th,  and  that  they  were 
not  furnished  until  October  30th.  No  elTort 
was  made  by  appellant  to  explain  the  delay. 
It  is  also  undisputed  that  appellant's 
station  agent  knew  as  early  mn  Octolier  ;iOtli 
that  appellee  had  his  consignment  of  aheeii 
and  hogt  ready  for  shipment  in  a  short  dis- 
tance of  the  station  and  kept  them  there,  in- 
stead of  bringing  them  to  the  station,  u]>on 
instruction  of  the  agent.  This  was  a  suf- 
ficient tender  of  the  stock  for  sh'pment. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wynne  Hoop 
ft  Cooperage  Co.  81  Ark.  373,  90  S.  W.  37S. 

The  delivery  or  tender  of  freight  to  the 
carrier  for  shipment  may  be  made  in  accord- 
aoce  with  such  arrangement  between  the 
parties — that  is,  between  the  shipper  and 
the  carrier's  agent — as  they  may  choose  to 
make  in  regard  to  the  mode  of  delivery. 
Says  Mr.  Hutchinson:  "They  may  make 
such  stipulat'ons  upon  the  suliject  as  thi^y 
see  fit,  and  when  such  stipulations  are  made, 
they,  and  not  the  general  law,  are  to  gov- 
ern." 1  Hutchinson,  Carr.  S  115.  A  sla- 
tion  agent  has  authority  to  consent  to  such 
arrangements.  1  Hutchinson,  Carr.  {  402. 
The  court  instructed  the  jury  that,  before 
appellee  could  recover  damages,  the  jury 
"must  find  from  preponderance  of  the  evi- 
dence that  the  plaintiff  applied  to  the  de- 
fendant for  cars  in  which  to  ship  his  stock, 
and  that  the  defendant  failed  to  furnish  said 
cars  in  a  reasonable  time,  and  that  by  such 
failure  the  plaintiff  was  damaged."  The 
court  gave  no  instructions  submitting  the 
case  to  the  jury  on  the  question  of  a  promise 
or  contract  to  furnish  cars,  and  that  ques- 
tion was  thus  eliminated  from  tlie  case. 
.\ppel1ant  requested  the  giv'ng  of  instruc- 
tions on  that  subject,  which  the  court  re- 
fused, and  the  refusal  is  assigned  as  error. 
As  the  instructions  given  by  the  court  elimi- 
nated thii''.  question  from  the  case,  apjKllanl 
could  not  have  been  prejudiced  by  thi' 
court's  refusal  to  give  the  instruction  asked. 
Appellee  did  not,  in  the  case  finally  sub- 
mitted to  tite  jury,  rely  upon  any  expres-< 
promise  or  contract  to  furnish  cars,  but  re- 
lied upon  the  duty  imposed  by  law  upon  the 
carrier  to  furnish  cars  within  a  reasonable 
time  after  demand. 

The  verdict  included  special  damages  for 
expense  of  keeping  the  stock  during  the 
17L.R.A.(N.S.) 


period  of  delay,  and  appellant  contends  that 
this  was  unwarranted  and  erroneous.  Un- 
der the  rule  announced  by  this  court  in 
Choctaw,  O.  &  G.  R.  Co.  v.  Rolfe,  70  Ark. 
220,  88  S.  W.  870,  such  damages  are  re- 
coverable under  the  facts  proved  in  this 
case.  The  facts  and  circumstances  proved 
to  have  been  brought  to  the  knowledge  of 
appellant's  agent  were  sufBcient  to  put  tlie 
company  on  notice  that  special  injury  would 
result  from  the  continued  delay  in  furnish- 
ing cars.  The  evidoue  sastaiiis  the  verdict. 
Affirmed. 
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NEW  LOVELAND  ft  OREELET  ntBIQA- 
TION  ft  LAND  COMPANY. 

(40  Colo.  382,  93  Pac.  48S.) 

Water  —  appropriation  —  storage. 

r.  The  owner  of  a  prior  right  to  make 
direct  application  of  appropriated  water  to 
irrigation  purposes  during  the  irrigation 
season  may,  to  the  extent  of  his  priority 
in  volume  and  time,  store  it  for  later  use. 

On  Petition  for  Rehearing. 
Rehearing  —  absence  of  parties. 

2.  Want  of  neeessary  parties  will  not 
be  considered  for  the  first  time  on  petition 
for  rehearing. 

Parties  —  estoppel. 

3.  One  who  has  sought  to  have  the  rights 
as  between  defendant  and  himself  adjudi- 
cated in  an  action  cannot,  after  the  dects'on. 
urge  error  because  other  parties  whosp 
rights  may  be  affected  by  the  adjudication 
have  not  been  brought  in. 

(Steele,  Ch.  J.,  and  Campbell  and  Caswell, 

JJ.,  dissent.) 

(July  1,  1907.) 

Case   Note.  —  Right    to    store  appro- 
priated water. 

In  a  note  upon  this  subject  in  connection 
with  Water  Supply  ft  Storage  Co.  v.  I^ri- 
mer  ft  W.  Irrig.  Co.  46  L.R.A.  322,  it  is 
stated  that  this  questitm  has  received  no  Ju- 
dicial consideration  sufficient  to  determine 
the  extent  of  the  right,  and  that  the  most 
that  has  been  done  is  to  recognize  the  ex- 
istence of  the  right.  This  statement  re- 
mnins  true,  and  there  appears  to  be  but  one 
other  reported  case  which  squarely  passen 
upon  the  extent  of  the  right  to  store  water 
appropriated  for  irrigation  purposes. 

In  Williams  v.  Altnow  (Or.)  9S  Pac.  200, 
in  an  action  brought  by  a  sulMcquent  ap- 
propriator  to  restrain  a  prior  appropriator 
from  maintaining  a  dam  and  reservoir,  it 
appeared  that  the  defendant  constructed  the 
dam  for  the  purpoie  of  irrim^ing  certain 
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APPEAL  by  defendant  from  a  judgment 
of  the  DiBtriet  C9oart  for  Boulder 
County  in  plaintiff's  favor  in  an  action 
brought  to  enjoin  the  storage  of  water.  Re- 
versed. 

Statement  by  Gabbert,  J.: 

The  question  presented  by  this  appeal  is 
the  right  of  the  owner  of  a  priority  for  di- 
rect irrigation,  to  store  the  water  thereby 
represented  for  use  later  in  the  season. 
Appellant  is  a  corporation  organized  under 
the  laws  of  this  state  for  the  purpose  of 
acquiring  and  maintaining  reservoirs  for 
the  storage  of  water,  to  supplement  the 
water  supply  of  its  stockholders  obtained 
through  the  Loveland  &.  Greeley  ditch  to 
irrigate  lands  belonging  to  them  under  this 
ditch.  Pursuant  to  this  purpose  it  acquired 
reservoir  sites,  and  purchased  34  shares  of 
the  Louden  Irrigation  Canal  Company  and 
50  inches  in  the  Barnes  ditch.  The  priori- 
ties belonging  to  these  ditches  were  award- 
ed for  direct  irrigation  purposes.  The  wa- 
ter represented  by  these  purchases  it  did 
not  apply  to  lands  directly,  but,  during  the 
irri^ting  season,  stored  in  one  or  more  of 

hish  lands  which  he  was  unable  to  irrigate 
wKhout  it,  and  which  he  did  not  irri^te 
before  the  holder  of  the  subsequent  rif^t 
had  made  his  appropriation.  The  case  is 
somewhat  complicated  because  of  numerous 
accidental  features,  but  it  appears  that  the 
subsequent  appropriators  were  injured  by 
reason  of  the  prior  appropriator's  diverting 
a  quantity  of  water  and  storing  it  in  his 
reservoir,  although  it  does  not  appear  that 
be  took  more  water  than  his  appropriation 
would  permit.  In  granting  an  injunction 
restraining  him  from  using  any  water  from 
the  reservoir  on  the  high  lands  when  it  was 
needed  by  the  plaintiffs  or  other  parties  on 
the  stream  below  him,  it  was  held  that  he 
oould  use  the  water  appropriated  only  when 
necessary,  and  eould  not  be  permitted  to  ob- 
struct or  retard  the  natural  flow  of  the 
stream,  when  water  was  not  so  needed,  by 
means  of  dams,  reservoirs,  or  other  obstruc- 
tions, to  the  injury  of  the  lower  proprietors. 
The  court  said:  "One  who,  with  an  inten- 
tion to  put  water  to  some  beneficial  use, 
existing  or  contemplated,  diverts  it  from  a 
stream  or  other  natural  source  of  supply, 
and  makes  an  application  thereof  within  a 
reasonable  time,  has  a  prior  right  to  use  a 
suflBeient  quantity  of  water  so  diverted  to 
supply  his  needs,  not  to  exceed  the  amount 
of  his  appropriation,  superior  to  the  right 
of  subsequent  appropriators,  locators,  or 
grantees,  and  he  may  change  the  point  of 
diversion  or  the  place  of  use  so  long  as  it 
does  not  prejudice  the  rights  of  subsequent 
claimants.  .  .  .  But  when  bis  needs,  as 
measured  by  his  original  appropriation, 
have  been  supplied,  or,  when  the  water  is  not 
actually  required  or  used  by  him,  it  is  at 
tlie  disposition  of  others,  aceordinir  to  tbeir 
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its  reservoirs  for  use  upon  lands  later  to 
mature  crops,  like  beets  and  potatoes,  which 
it  is  not  necessary  to  irrigate  in  the  early 
part  of  the  season,  but  which  do  require 
water  about  August,  and  later,  when  the 
direct  supply  belonging  to  its  stockholders 
in  the  Loveland  ft  Greeley  ditch  was  insuf- 
ficient for  this  purpose.  The  several  ditches 
named  derive  their  respective  supply  from 
the  same  general  source.  Appellee,  the 
owner  of  priorities  supplied  from  this  same 
source,  brought  a  suit  against  appellant, 
the  object  of  which  was  to  prevent  the  ap- 
pellant from  diverting  the  water  represent- 
ed by  its  purchases,  for  storage  during  the 
irrigation  season.  To  the  complaint  filed 
the  appellant  filed  a  cross-complaint,  claim- 
ing the  right  to  divert  the  water  represent- 
ed  by  its  purchases  for  storage  purposes, 
based  substantially  upon  the  grounds  above 
stated.  There  was  no  dispute  with  respect 
to  the  dates  and  amounts  of  the  respective 
priorities  of  the  parties  to  the  action 
involved  in  this  appeal;  it  being  the  con- 
tention on  the  part  of  plaintiff  that,  al- 
though the  defendant  was  entitled  to  di- 
vert the  water  represented  by  its  purchases 

respective  rights,  and  he  must  permit  it  to 
flow  down  to  them  as  it  is  wont  to  flow." 

This  decision  seems  to  be  directly  con- 
trary in  principle  to  Seppen  Lakes  Reseb- 
voiB  Co.  T.  Kew  Loveland  ft  G.  Irbio.  ft 
Land  Co.  In  the  latter  case  the  storage 
was  for  the  purpose  of  irrigating  arid  lands 
after  the  regular  irrigation  season.  In  the 
Williams  Case  the  stora^  was  for  the  pur- 
pose of  present  irrigation  of  lands  wiiicli 
were  not  irrigated  at  the  time  of  tlie  sub- 
sequent appropriations.  This  latter  fact  may 
be  a  distinguishing  feature  of  the  case.  aii<t 
yet  the  language  of  the  court  seems  broad 
enough  to  include  a  case  of  storage  for 
later  use  upon  the  same  land. 

The  decision  in  Seven  Lakes  Rbsbrvoik 
Co.  T.  New  Loveland  ft  G.  Ibbio.  ft  Land 
Co.  seems  to  be  supported  by  the  following 
language  in  Colorado  Mill,  ft  Elevator  Co.  v. 
Larimer  ft  W.  Irrig.  Co.  26  Colo.  47,  56 
Pac  185:  "Although  the  irrigation  company 
could  change  the  use  of  its  appropriation 
from  irrigation  to  that  of  stori^,  it  could 
not  divert  water  for  that  purpose,  which 
would  result  in  a  diversion,  measured  by 
either  volume  or  time,  to  the  damage  of 
plaintiff,  but  when  the  water  of  the  stream 
was  needed  by  plaintiff  to  supply  its  appro- 

ririation  [the  irrigation  company]  would  be 
imited  to  a  diversion  for  storage  at  such 
time  and  under  the  same  conditions  whicii 
would  permit  it  to  divert  for  irrigation  pur- 
poses; for,  unless  so  limited,  it  could  di- 
vert for  storage  to  the  injury  of  the  priori- 
ty of  plaintiff,  which,  though  junior  to  that 
of  the  irrigation  company,  is  entitled  to  be 
protected  against  any  use  by  the  irri^tion 
company  which  would  result  in  depriving  it 
of  the  use  of  water  different  from  that  fol- 
lowing a  diversion  by  the  irrigation  oom- 
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bxT  the  purpose  of  direct  inigatioD  when 
needed,  mnd  that  these  priorities  for  this 
porpoae  were  superior  to  any  claimed  by 
plaintiff,  the  defendant  could  not  abandon 
ibe  Use  of  the  rights  purchased  by  it  for 
direct  irrigation  dnrmg  the  irrigating  sea- 
san,  and  store  tlw  water  thereby  represent- 
ed tor  future  use  in  irrigating  erope.  The 
judgment  of  Uie  court  was  in  AkTor  of  the 
contenUon  of  the  plaintiff,  and  the  defend- 
aad  brings  the  ease  here  for  reriew  on  ap- 
peal. 

Mr.  H.  N.  Haynes  for  appellant. 

Mr.  James  W.  McCreery  for  appellee. 

Gabbert,  J.,  delivered  the  opinion  of  the 
court: 

The  particular  question  presented  by  this 
appeal  has  not  been  determined  in  the  con- 
crete by  any  previous  decision  of  this  court; 
but  it  is  by  no  means  a  new  one,  because 
it  merely  involves  the  application  of  prin- 
ciples which  have  been  announced  in  nu- 
merous casra.  A  priority  to  the  use  of  wa- 
ter is  a  property  right,  which  is  the  sub- 
ject M  purchase  and  sale,  and  its  character 


and  method  of  use  may  be  elianged>  provided 
sneh  eluunge  does  not  injuriously  affect  the 
ri^ts  of  others.  Fuller  v.  Swan  River 
Placer  Min,  Co.  12  Colo.  12,  19  Fee.  836; 
Stridtler  t.  Colorado  Springs,  16  Colo.  61, 
2S  Am.  St.  Rep.  246,  26  Pac.  313;  Cache 
La  Poudre  Xrrig.  Co.  v.  Larimer  ft  W.  Res- 
ervoir Co.  2S  Colo.  144,  71  Am.  St  Rep. 
128,  S3  Pac.  318. 

Appellant  owns  certain  rights  to  the  use 
of  water,  which,  prior  to  its  purchase,  had 
been  directly  applied  to  the  irrigation  of 
lands.  Instead  of  continuing  to  so  use  this 
water,  it  has  ceased  its  direct  application 
during  the  period  it  was  theretofore  ap- 
plied, and  stores  the  water  which  it  would 
have  the  right  to  thus  apply,  for  use  later 
in  the  same  season.  This  change  is  in  no 
manner  detrimental  to  the  rights  of  the  ap- 
pellee. It  is  not  thereby  deprived  of  any 
water  which  it  would  have  the  right  to  di- 
vert and  apply  to  lands  during  the  irrigat- 
ing season  as  against  the  rights  of  the  ap- 
pellant. By  the  change  no  greater  burden 
is  imposed  upon  the  commcm  source  of  sup- 
ply of  the  respective  ditches.  It  must  there- 
fore logically  follow  that  the  appellant  is 


pany  for  irrigation  purposes."  Although,  as 
was  su^ested,  this  language  would  seem  to 
imply  a  right  to  store  water  within  the 
appropriation  which  was  not  needed  for  im- 
mediate irrigation  purposes,  yet  that  ques- 
tion was  not  before  the  court;  the  irriga- 
tion company  attempted  to  divert  water  for 
st<Hage  purposes  after  the  re^lar  irrigation 
season,  and  by  so  doing  deprived  the  plain- 
tiff of  sufficient  water  to  satisfy  his  ap- 
propriation made  for  power  and  domestic 
purposes. 

In  Water  Supply  ft  Storage  Co.  v.  Tenney, 
24  Colo.  344,  51  Pac.  506,  where  there  was  a 
dispute  as  to  whether  a  limitation  fixed  by 
a  decree  upon  the  priority  of  an  approprt- 
ator  In  times  of  scarcity  of  water  applied 
both  to  the  defendant's  ditch  and  to  his  res- 
ervoir, or  to  the  latter  only,  the  court  said : 
"It  is  scarcely  conceivable  that  the  district 
court  would  deliberately  enter  a  decree  giv- 
ing to  a  reservoir  owner  any  priority  to 
fill  his  reservoir,  which  would  conflict  with 
any  rieht  of  a  ditch  owner  to  use  water  for 
imeation,  even  though  the  priority  of  the 
latter  was  junior  in  time  to  the  construc- 
tion of  the  reservoir." 

Some  cases  clearly  recognizing  the  right 
to  store  may  be  noted,  but  it  will  be  neen 
that  none  of  these  cases  clearly  define  the 
extent  of  the  right  to  store  appropriated 
watf>r. 

Thus,  in  Cache  La  Poudre  Reservoir  Co. 
V.  Water  Supply.  &  Storage  Co.  26  Colo.  161. 
46  L.R.A.  175.  71  Am.  St.  Rep.  131,  63  Pac 
331,  it  was  held  that  an  abandonment  of 
the  use  of  water  from  a  strpam  for  mil) 
pnrposes  only,  by  which  use  it  is  returned 
to  the  stream,  will  not  impair  the  rif^ht  of 
an  appropriator  for  reservoir  purposes  of 
the  returned  water  by  enlarging  the  rights 
nf  snnropriflfora  for  irrigation  purposes 
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above  the  mill  whose  rights  were  subject  to 
those  of  the  mill  owner.  This  doctrine  was 
reasserted  when  the  case  came  before  the 
court  again  in  27  Colo.  532,  62  Pac.  420. 

And,  in  Xew  Loveland  ft  G.  Irrig.  &  Land 
Go.  V.  Coiuolidated  Home  Supply  Ditch  & 
Reserrolr  Co.  37  Colo.  625,  62  L.R.A.  266. 
62  Pac.  366,  it  was  held  that  a  priority  of 
right  for  the  storage  of  water  from  a  stream 
for  use  during  the  nonirrigating  season  wan 
not  acquired  by  a  priot  appropriator  of 
water  therefrom  for  immediate  use  by  the 
mere  intention  at  the  time  the  approprio- 
tion  ditch  was  built  to  construct  in  the  fu- 
ture a  storage  reservoir  as  part  of  a  gen- 
eral system,  as  against  a  subsequent  ap- 
propriator of  water  from  the  same  stream 
who  constructed  storage  reservoirs  and  made 
a  beneficial  use  of  the  water  therefrom  fcr 
irrigating  purposes  many  years  before  any 
outward  manifestation  of  such  an  intention 
on  the  part  of  the  prior  appropriator. 

And  in  Church  v.  StHhvell,  12  Colo.  App. 
43,  64  Pac  395,  in  an  action  to  determine 
the  priority  between  rights  to  fill  reservoirs, 
it  was  held  that  a  eomplaint  which  did  not 
allege  the  amount  of  the  appropriation,  and 
the  quantity  of  land  for  the  irrigation  of 
which  the  water  was  used,  failed  to  state 
a  cause  of  action. 

It  is  a  well-settled  rule  that  the  water 
taken  under  an  appropriation  must  be  de- 
voted to  beneficial  uses.  This  rule  is  ap- 
plied in  many  cases,  but  there  appear  to  be 
none  which  pass  upon  the  question  whether 
storage  for  future  use  is  a  beneficial  use 
within  the  rule.  The  language  in  some  of 
these  cases  would  seem  to  imply  that  the 
water  must  be  used  immediately  for  irri- 
gation purposes;  but,  as  was  said,  the  ques- 
tion involved  was  not  the  right  to  store 
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entitled  to  divert  the  water  represented  by 
its  purchase,  and  store  for  use  later  in  irri- 
gating crops,  measured  by  volume  and  time, 
which  it  would  have  the  right  to  apply  di- 
rectly to  lands  for  purposes  of  irrigation 
at  the  time  of  such  diversion. 

The  case  presented  is  not  one,  as  seems 
to  have  been  the  view  of  the  trial  court, 
where  appellant  seeks  to  convert  a  junior 
reservoir  right  to  a  senior  appropriation 
for  storage,  but  merely  involves  the  right 
of  appellant  to  utilize  a  priority  for  irri- 
gation by  using  it  at  a  later  period.  It 
appears  from  the  record  that  the  stock- 
holders of  appellant,  instead  of  planting 
crops  which  require  irrigation  during  the 
early  part  of  the  season,  utilize  their  lands 
by  growing  crops  which  do  not  require  ir- 
rigation until  about  August,  when  the  di- 
rect supply  through  the  ditches  is  not  suf- 
ficient to  furnish  the  volume  of  water  nec- 
essary to  irrigate  such  crops.  And  so,  in- 
<)tead  of  applying  the  water  to  which  they 
are  entitled  for  direct  irrigation  in  tlie  early 
part  of  the  season,  they  store  thjs  water 
for  use  later  to  mature  crops,  tike  beets 
and  potatoes,  which  do  not  require  irriga- 
tion until  about  the  month  of  August.  It 
would  be  unfortunate  inueed  if  the  law 
were  such  that  it  could  not  be  adapted  to 
changed  conditions  resulting  from  the  char- 
acter of  crops  grown  by  those  engaged  in 
agricultural  pursuits.  If  water  for  direct 
irrigation  can  only  be  utilized  for  thai  pur- 
pose, the  result  would  be  to  retard  agricul- 
tural progress,  and  limit  the  growth  of  ag- 
ricultural products  to  those  which  can  be 
matured  by  means  of  direct  irrigation  early 
in  the  season.  If  the  judgment  of  tlie  trial 
court  should  be  sustained  upon  the  theory 
that  one  owning  a  priority  for  direct  irri- 
gation may  not  cease  to  utilize  it  for  that 
purpose  upon  crops  in  May,  June,  and 
July,  and  store  it  for  use,  during  the  same 
season,  thereafter,  the  result  would  be  to 
take  from  the  owner  of  such  a  priority  his 
rights  and  confer  them  upon  others  growing 
crops  of  a  different  nature.  Such  a  rule 
would  make  the  right  to  the  use  of  water 
dependent  upon  the  character  of  crops 
grown,  instead  of  upon  the  right  to  utilize 
it  in  any  manner  which  does  not  injurious- 
ly affect  the  vested  rights  of  others.  In 
principle  tlie  case  is  no  different  from  that 
of  StricVler  v.  Cnlnrado  RprinTS,  supra, 
wherein  the  ripht  to  chantre  the  use  of  wa- 
ter from  flsricultural  to  domr«itic  purposes 
was  reccmized.  It  the  ripht  to  change 
from  agricultural  to  dnmeat'C,  and  from 
minmT  to  agricultural,  uses,  and  vice  versa, 
is  legal,  certainly  no  good  reason  can  be 
O'^vaT'cpd  why  the  chance  frpm  one  agri- 
cultural use  to  another  mnv  not  bo  allowed. 

The  iri-y  court  seems  in  ft  measure  to 
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have  been  guided  in  rendering  the  judgment 
it  did  by  §  2270, 1  Mills's  Ar-no.  Stat.,  which 
provides  that  persona  desiring  to  divert  water 
for  storage  may  take  "from  any  of  the  nat- 
ural streams  of  the  state  and  atore  away 
any  unappropriated  water  not  needed  for 
immediate  use  for  domestic  or  irrigating 
purposes."  We  do  not  think  this  section 
is  involved,  because  appellant  is  not  as- 
serting any  right  to  the  water  in  contro- 
versy by  virtue  of  any  appropriation  for 
reservoir  purposes,  but  is  merely  seeking  to 
utilize  priorities  which  it  is  conceded  it  is 
entitled  to  for  direct  irrigation  purposes, 
by  storing  the  volume  to  which  it  is  thus 
entitled  for  use  at  a  later  period.  We  are 
of  the  opinion  that  the  appellant  is  enti- 
tled to  so  utilize  these  priorities,  that  is 
to  say,  entitled  to  store,  during  the  direct 
irrigation  season,  the  quantity  of  water, 
measured  by  volume  and  time,  wliieh  it 
would  he  entitled  to  divert  during  that  pe- 
riod for  the  purpose  of  direct  irrigation. 

The  judgment  of  the  District  Court,  in  so 
far  as  it  involved  the  rights  of  the  parties 
to  this  appeal  to  the  water  represented  by 
the  stock  purchased  by  appellant  in  Uie 
Louden  Irrigation  Canal  Company,  and  the 
purchase  of  water  in  the  Barnes  ditch,  is 
reversed,  and  the  cause  remanded,  with  di- 
rections  to  the  trial  court  to  enter  a  judg- 
ment in  favor  of  appellant  with  respect  to 
these  matters  in  accordance  with  the  views 
ezpresaed  ia  thia  opinion. 

Steele,  Ch.  J.,  and  Oampbell  and  C«»> 
well,  JJ.,  dissent. 

A  petition  for  rehearing  having  been  filed, 
Gabbert,  J.,  on  November  4,  1907,  handed 
down  the  following  response: 

The  arguments  of  counsel  for  appellee 
and  amid  curi<F,  in  support  of  the  petition 
for  rehearing  of  appellee,  are  evidently  based 
upon  an  erroneous  assumption  of  what  has 
been  determined  in  this  case.  It  is  con- 
tended that  adjudication  decrees  are  dis- 
turbed, and  that  appellant,  by  the  decree 
directed,  will  be  awarded  an  enlarged  use 
of  water  represented  by  its  purchases,  both 
in  quantity  and  time.  It  must  be  borne  in 
mind  that  this  decision  is  based  upon  the 
fact,  which  is  undisputed,  that  the  stock- 
holders of  appellant  are  growing  crops 
which  do  not,  from  their  nature,  require  ir- 
rigation during  the  early  part  of  the  sea- 
son, but  do  later,  and  that  they  desire  to 
utilize  the  water  in  controversy  for  this 
purpose.  Based  upon  these  facts  we  have 
declared,  what  has  time  and  again  been  de- 
cided by  this  court,  that  the  character  and 
method  of  use  of  a  priority  to  the  use  of 
wnter  may  be  chanired,  provided  such  ehange 
does  not  injuriously  affect^  the  rights  of 
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oihers,  and  that  appellant  is  entitled  to  di- 
Tprt  and  store  the  water  represented  by  the 
priorities  purchased  for  the  use  of  it«  atock- 
bolders  for  application  to  crops  later,  but 
in  no  greater  quantity  and  at  no  other  or 
dilTerent  time  than  could  be  diverted  and 
applied  to  land  directly  to  nourish  crops 
requiring  irrigation  at  the  time  of  such 
diversion;  or,  otherwise  expressed,  appel- 
lant is  permitted  to  divert  and  store  the 
water  in  controversy,  but  this  right  is  meas- 
ured and  fixed  by  the  limitations  which  the 
law  would  impose  upon  its  use  for  diversion 
and  application  to  crops  requiring  irriga- 
tion at  the  time  of  such  diversion.  This 
doest  not  conflict  with  any  previous  decisions 
of  this  court;  but,  on  the  contrary,  is  sun 
tained  by  Colorado  Mill.  4  Elevator  Co.  v. 
Larimer  4  W.  Irrig.  Co.  26  Colo.  47,  66 
Pac.  185.  See  also  Mills's  Irrigation  Man- 
ual, S  56.  This  does  not  enlarge  the  use  of 
the  priorities  of  appellant,  either  in  time 
or  quantity;  neither  does  it  confer  upon  it 
the  right  to  divert  and  store  the  water  rep- 
resented by  its  priorities  every  day  during 
the  irrigation  season,  or  to  convert  such 
priorities  into  a  storage  right  during  the 
nonirrigating  season,  as  contended  by  coun- 
sel, but  limits  its  rights  strictly  to  the  di- 
version of  water,  both  as  to  volume  and 
time,  to  the  same  quantity  and  the  same 
time  we  have  indicated.  Thus  it  is  apparent 
that  no  rights  are  infringed,  that  no  one 
is  deprived  of  water  to  which  he  is  enti- 
tled by  reason  of  the  change  in  the  method 
of  use,  and  that,  to  supply  appellant  with 
the  water  which  it  will  be  entitled  to  store 
under  the  decree  directed,  there  cannot  pos- 
sibly be  any  greater  burden  imposed  upon 
the  common  source  of  supply  of  the  respec- 
tive ditches  owned  or  controlled  by  the  par- 
ties to  this  appeal.  Neither  are  any  priori- 
ties disturbed;  but,  on  the  contrary,  the 
decree  directed  leaves  the  relative  rights  of 
the  parties  to  this  appeal  precisely  as  they 
were;  whereas,  if  the  judgment  of  the  low- 
er court  should  be  affirmed,  the  result  would 
be,  where  an  appropriator  had  no  use  for 
water  represented  by  his  priorities  in  the 
early  part  of  the  season  because  of  the 
fact  that  he  was  growing  crops  of  a  char- 
acter which  did  not  require  irrigation  dur- 
ing that  period,  and  he  could  not  store  it  nt 
that  time  for  use  upon  these  crops  when 
later  it  was  necessary  to  irrigate  them,  to 
take  from  him  and  give  to  another. 

It  is  contended  by  counsel  that  the  deci- 
sion in  this  case  is  contrary  to  New  T^ve- 
land  4  G.  Irrig.  4  Land  Co.  v.  Consolidated 
Home  Supply  Ditch  4  Reservoir  Co.  27 
Colo.  525,  52  L.R.A.  266,  62  Pac.  366,  and 
Ft.  Lyon  Canal  Co.  v.  Chew,  33  Colo.  302, 
81  Pac.  37.  In  the  New  Loveland  Case  it 
was  determined  that  the  appropriation  of 


water  for  the  irrigation  of  lands  during  the 
irrigation  season  gave  the  appropriator  no 
priority  of  right  to  store  water  during  the 
nonirrigating  season  for  future  use.  This 
does  not  conflict  with  the  opinion  in  the 
case  at  bar.  No  right  to  store  water  during 
the  nonirrigating  season  is  conferred.  The 
gist  of  the  decision  in  the  Chew  Case  is 
that  the  owner  of  a  water  right  would  not 
be  permitted  to  make  it  do  double  duty. 
When  he  had  applied  it  for  the  purpose 
for  which  it  was  appropriated,  he  could 
not  loan  or  loase  it  to,  another  for  irriga- 
tion purposes;  but  that  is  not  this  case. 
The  stockholders  of  appellant  do  not  at 
once  apply  the  water  diverted;  but  appel- 
lant is  allowed  to  divert  and  store  for  their 
use  the  volume  of  the  priorities  in  ques- 
tion, which  it  would  be  entitled  to  divert 
for  application  by  its  stockholders  to  land 
directly,  to  mature  crops  requiring  water 
at  the  time  of  such  diversion,  so  that  but 
one  use  of  the  appropriations  in  question 
IS  made,  and  that  use  does  not,  under  the 
limitations  we  have  specified,  result  in  any 
greater  draft  upon  the  river  than  if  the 
water  had  been  directly  applied  to  land  at 
the  time  of  diversion. 

It  is  also  urged  that  no  decree  of  the 
character  directed  should  be  entered  until 
all  the  parties  whose  rights  might  be  af- 
fected thereby  are  before  the  court.  No 
question  of  that  character  was  suggested 
at  the  original  hearing,  and  it  will  not  he 
considered  on  an  application  for  a  rehear- 
ing. Besides  we  do  not  believe  appellee  is 
in  a  position  to  urge  that  question.  Appel- 
lee instituted  the  action  from  which  this 
appeal  was  prosecuted,  making  the  apjH'l- 
lant  the  only  party.  The  purpose  of  the 
action  was  to  prevent  the  appellant  from 
diverting  the  water  represented  by  its  pur- 
chase during  the  irrigation  season  for  stor- 
age as  against  the  appellee,  and  hence  it 
is  not  in  a  position  to  now  contend  that  the 
rights  which  it  now  seeks  to  have  deter- 
mined as  between  the  appellant  and  itself 
should  not  be  adjudicated  without  the  pres- 
ence of  other  parties  whose  rights  mif^lit  he 
affected  by  such  adjudication.  Counsel 
amici  curite  also  say,  quoting  from  their 
brief:  "Many  membora  of  the  legal  profes- 
sion, and  many  irrigators,  contend  that  this 
decision  enables  the  holder  of  old  decrees 
for  excessive  priorities — decrees  obtained  in 
the  early  days,  when  water  rights  were  not 
so  valuable  as  now,  nor  so  carefully  guard- 
ed— to  successfully  assert  that  the  full 
amount  of  water  decreed  may  be  now  used, 
notwithstanding  that  but  a  portion  of  it  has 
ever  been  heretofore  used.  They  maintain 
that  the  old  priorities,  whether  used  or  not, 
are  recognized  by  this  decision  to  snrli  an 
extent  that  the  owners  of  thr^  priorities 
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an^  u  against  evoi  subsequent  appropria- 
tors  who  have  used  the  water  for  years,  en- 
titled to  now  ntilixe  it  upon  lands  described 
in  the  decree,  or  other  lands  owned  by 

them." 

Such  a  case  is  not  before  us ;  but  we  can 
only  say  that  we  fail  to  comprehend  where- 
in the  opinion  is  susceptible  of  such  a  con- 
struction. It  would  be  impossible,  in  any 
one  opinion,  to  determine  all  the  questions 
which  may  arise  with  rdispect  to  water 
rights.  Each  case  of  this  character  must 
depend  upon  its  own  particular  facts. 

A  majority  of  the  court  is  of  opinion  that 
the  petition  for  rehearing  should  bt  denied, 
and  it  is  so  ordered. 

Rehearing  denied. 


MiNNBSOTA  supubme:  oourt. 

JOHN  A.  KELLY,  Respt, 

T. 

JOSEPH  TYRA,  Doing  Business  as 
NORTHWESTERN  ROOFING,  COR- 
NICE, ft  STAMPING  WORKS,  Appt. 

(lOS  Minn.  176,  114  N.  W.  760.) 

fallow  servants  —  dllTerent  masters. 

1.  Persons  employed  by  different  mas- 
ters, although  engaged  in  a  common  work, 
are  not  ordinarily  fellow  semnts. 

Same  —  act  of  servant. 

2.  Servants  in  the  hire  of  a  general 
employer  and  servants  of  his  subcontract* 
or,  or  of  an  independent  contractor,  are 
not  fellow  aervants  unless  the  circumstan- 
ces show  that  the  servant  submitted  him- 
self to  the  eontrol  of  another  person  than 
his  proper  master,  and  either  expressly  or 
impliedly  consented  to  accept  that  person 
as  his  master  for  the  purpose  of  the  com- 
mon employment. 

N^llgence  —  volnnteer. 

3.  A  "Tolunteer"  Is  one  who  introduces 

Headnotes  1^  Jaooabd,  J. 

Caae  Note.  —  Servant  of  employer  and 
servant  of  eontraator  aa  feUow  eerv- 
ants. 

The  scope  of  the  title  of  this  note  is  to 
be  taken  as  comprehending  both  the  rela- 
tion specifically  named  and  the  relation  ex- 
isting between  servants  of  an  original  con- 
tractor and  servants  of  a  aubcon  tractor, 
iiuch  relation  being,  in  legal  effect,  the  same 
as  that  between  employees  of  the  principal 
and  of  the  contractor. 

Like  most  questions  relating  to  the  gen- 
eral topic  of  master  and  servant,  the  bound- 
aries of  the  question  stated  are  not  clearly 
marked,  but  the  subject  merges,  on  the  one 
hand,  into  the  question,  Who  is  an  inde- 
pendent oontractorT  and,  on  the  other  hand, 
into  the  question.  Which  of  two  persons  is 
to  be  considered  the  master  of  one  who 
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himself  into  matters  which  do  not  concern 
him,  and  does,  or  undertakes  to  do,  some- 
thing which  he  is  not  legally  or  morally 
bound  to  do,  or  which  is  not  in  pursuance 
or  protection  of  any  interest.  To  such  a 
person,  in  the  absence  of  knowledge  of  peril, 
no  affirmative  duty  to  exercise  care  is  due. 
Servant  —  assisting  anotber'a  work- 
man —  risk. 

4.  Where  the  servant  of  one  master  has 
an  interest  in  the  work  in  any  proper 
capacity,  and,  at  the  request  or  with  the 
consent  of  another's  servants,  undertakes 
to  assist  in  the  work,  he  does  not  do  so  at 
his  own  risk;  and,  if  he  is  injured  by  their 
carelessness,  their  master  Is  responsible  in 
tort. 

Negligence  —  llceneee  with  Intweat  — 
Injnry. 

5,  Here  plaintiff  was  in  the  employ  of  a 
building  contractor.  Servants  of  a  roofing 
■uboontraetor,  using  large  planks  of  thi> 
oontraetor,  witii  bis  oouent,  were  about  to 
"take  them  down"  from  the  girders  upon 
which  they  rested  to  the  floor  below.  One 
of  defendant's  servants  saw  plaintiff  com- 
ing and  said:  "Look  out,  Kelly  (the  plain- 
tiff), and  get  your  wheelbarrow  out  of  the 
way."  The  plaintiff  went  to  remove  the 
wheelbarrow.  A  plank  fell  on  him  and  in- 
fiicted  the  injuries  for  which  recovery  is 
here  sought.    It  is  held: 

( 1 )  That  the  action  of  the  jury  in  find- 
ing that  "he  was  rightfully  there"  ae  m 
licensee  with  interest  will  not  be  disturbed- 

(2)  That  defendant  was  responsible  for 
the  tort  of  his  servant. 

(January  24,  1908.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  motion  for  judgment  notwith- 
sUnding  a  verdict  in  plaintiff's  favor  or  a 
new  trial  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  nqgllgenee. 
Affirmed. 

is  conceded  to  be  in  the  general  employ  of 
one  of  them  T  The  only  question  peculiar 
to  this  subject  is  whether  the  fact  that  em- 
ployees of  different  masters  are  working 
with  a  common  purpose  is  sufficient  to  con- 
stitute them  fellow  servants  within  the 
meaning  of  the  rule  exempting  the  master 
from  liability  for  the  injury  to  one  servant 
through  the  negligence  of  another.  An  at- 
tempt has  been  made,  in  compiling  this  note, 
to  segregate  the  decisions  bearing  upon  the 
subject  under  discussion  according  as  they 
seem  to  tum  upon  one  or  another  of  the 
qnestions  above  mmtioned. 

As  hereinbefore  remarked,  the  question 
whether  the  servant  of  the  employer  and  thp 
servant  of  the  contractor  are  to  be  regarded 
as  fellow  servants  sometimes  hinges  on 
whether  the  contractor  in  question  was  in 
fact  an  independent  oontractor,  or  merely 
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SUtement  1^  Jaggard,  J.; 

This  action  wms  brought  hy  plaintiff  to 
recover  for  personal  injuries  as  a  result  of 
defendant's  allied  negligence.  One  Robin- 
son, plaintiff's  employer,  who  bad  the  con- 
tract to  construct  a  crematory  building, 
sublet  the  roofing  thereof  to  defendant.  De- 
fendant's servants,  Michaelson  and  another, 
procured  the  consent  of  the  contractor's 
foreman  to  use  in  their  worlc  large  planks 
belonging  to  the  contractor,  extending  from 
girder  to  girder,  22  feet  from  the  ground, 
"proriding  you  would  take  them  down." 
IkCicbaelson,  on  the  oecanion  of  the  injury, 
told  the  men  working  on  the  floor  below  to 
look  out,  as  he  was  "going  to  take  them  [the 
planks}  down."  He  saw  plaintiff  coming, 
and  M.id  to  him:   "Look  out,  Kelly,  Md  get 


your  wheelbarrow  out  of  the  way."  Plain- 
tiff left  his  place  of  safety  and  came  to  the 
point  of  danger  under  the  plank.  While 
plaintiff  was  under  the  plank  for  the  pur- 
pose of  removing  the  wheelbarrow,  the  plank 
fell  on  him  and  inflicted  the  injuries  for 
which  recovery  is  here  sought.  The  jury 
returned  a  verdict  for  plaintiff  in  the  sum 
of  91,000.  This  appeal  was  taken  from  an 
order  of  the  trial  court  denying  defendant's 
alternative  motion  for  judgment  notwith- 
standing the  Terdict  or  for  a  new  trial. 

Mr.  C.  H.  Hossman,  for  appellant: 
Respondent  was  either  a  volunteer  or  a 
fellow  servant,  and,  sustaining  either  re- 
lation to  appellant,  is  not  entitled  to  re- 
cover. 


an  agent  or  servant  of  bis  principal ;  in  the 
latter  of  which  cases  his  employees  are  re- 

Srded  as  being  in  the  service  olf,  and  hence 
low  servant  of  other  servants  directly 
employed  by,  the  principal.  A  verr  jfood 
example  of  cases  of  this  sort  is  Knicely 
r.  West  Virginia  Midland  R.  Co.  post, 
370,  in  the  case  note  appended  to  which, 
cases  of  like  character  have  bam  Included, 
the  present  note  containing  only  decisions 
hinging  on  the  other  questions  to  which 
reference  has  been  made,  and  which  either 
assume  or  expressly  hold  that  the  coiftractor 
in  questitm  was  exercising  an  independent 
emplogrment. 

Mere  consociation  as  affecting  Icigal  rela- 
tion. 

Upon  this  distinctive  question,  the  deci- 
sions are  wholly  in  hannony;  any  argument 
that  the  servant  is  to  be  deemed  to  have 
contracted  to  assume  the  risk  of  the  serv- 
ice in  whieh  he  knows  he  is  to  be  engaged 
being  met  1^  the  ru^  that  such  assumption 
is  available  only  to  parties  privj  to  the 
ooBtmet  oi  hiring. 

— work  on  buildings. 

Employees  of  a  subcontractor  and  of  the 
original  contractor,  who  are  yrorking  on  the 
same  building,  but  not  for  the  same  mas- 
ter or  under  the  same  supervision,  are  not 
fellow  servants.  Dale  t.  Hill-O'Meara 
Constr.  Co.  108  Mo.  App.  90,  82  S.  W.  1092. 

The  employee  of  a  subcontractor  on  a 
building  is  not  a  fellow  servant  of  a  con- 
tractor's employees,  by  whose  negligence  he 
was  injured,  the  defense  of  common  emplc^- 
ment  not  being  available  to  exempt  defend- 
ant from  liability  unless  the  injured  person 
and  the  servant  whose  negligence  caused 
the  injury  were  not  only  engaged  in  a  com- 
mon ^ployment,  but  were  also  in  the  serv- 
ice of  the  defendant  as  a  common  master. 
Jausen  v.  Jersey  City,  61  N.  J.  L.  243,  39 
Ati.  102fi. 

The  employee  of  a  contraotor  ci  pinmbing 
work  and  an  employee  of  tiie  owner  of  the 
building  are  not  fellow  BerrantSj  not  being 
hired  by,  or  paid  by,  or  aabject  to  be  dis- 
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charged  by,  the  same  master,  and  not  an- 
gagra  about  the  same  work.  Fisher  v.  Mine- 
gaux,  73  N.  J.  L.  424,  63  Atl.  902. 

The  employees  of  the  owner  of  a  build- 
ing, in  constructing  scaffolding  for  the  use 
of  one  contracting  to  do  the  plastering,  are 
not  fellow  servants  of  a  plasterer  in  the 
contractor's  onploy,  who  was  injured  be- 
cause of  the  negligent  eoattmctifm  of  such 
scaffolding.  Dnscoll  t.  Humes,  C.  &  S.  Co. 
<R.  I.)  69  Atl.  766. 

The  relatioii  of  an  employee  of  an  inde- 
pendent contractor  to  the  employees  of  the 
owner  of  a  builHing  is  not  affected  by  the 
fact  that  the  contractor  instructed  his  fore- 
man to  obey  the  directions  of  a  general  su- 
perintendent employed  1^  the  owner  to  see 
that  th»  various  contracts  were  complied 
with,  so  as  to  make  them  ooemployees  with- 
in the  meaning  of  the  rule  with  respect  to 
the  negligence  of  fellow  servants.  Coates 
T.  Chapman,  196  Pa.  109,  45  Atl.  676. 

That  a  common  object  is  not,  of  itself,  suf- 
flcient  to  create  the  relation  of  fellow  serv- 
ant among  persons  employed  by  different 
masters,  but  working  toward  a  common  end, 
Is  also  shown  1^  uioae  eases  in  which  it 
has  been  held  that  persons  employed  on  the 
same  structure,  in  the  service  of  separato 
contractors,  are  not  fellow  servants.  See 
Morgan  v.  Smith,  169  Mass.  570,  36  N.  E. 
101 ;  Burrill  v.  Eddy,  160  Mass.  198,  35  N. 
E.  483;  Reiliy  v.  Atlas  Iron  Constr.  Co.  83 
Hun,  196,  31  N.  Y.  Supp.  618;  Eckman  v. 
Lauer,  67  Minn.  221,  60  N.  W.  89S. 

— ^work  connected  with  eonstmctlon  or  op- 
eratitm  of  railways. 

One  employed  by  a  contractor  to  load 
coal  into  the  tenders  of  locomotives  is  not 
the  fellow  servant  of  a  locomotive  engineer 
by  whose  negligence,  in  suddenly  moving  a 
locomotive,  he  was  injured,  the  mere  co- 
operation or  community  of  labor  and  pur- 
pose not  being  enough  to  establish  the  rela- 
tion. Union  P.  R.  Co.  T.  Billeter,  28  Neb. 
422,  44  N.  W.  48S. 

An  employee  of  a  subcontractor  for  the 
construction  of  an  elevated  railway,  who  is 
injured  while  at  work,  by  the  negilgenoe  of 
a  motorman  in  the  employ  ol^the  railwar 
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Caiurch  V.  Chicago,  M.  &  St  P.  R.  Co.  50 
Minn.  218.  16  L.R.A.  861,  52  N.  W.  647; 
Wischam  T.  Biekarda.  136  Pa.  109,  10 
L.R^.  97,  20  Am.  St.  Rep.  800,  20  Atl.  632. 

If  appellant's  servante,  without  his  knowl- 
edge or  consent,  were  tbrowing  these  planks 
down  because  of  the  arrangements  made 
with  Robinson's  servants,  it  being  no  part  of 
their  employment,  they  could  not  bind  their 
master  in  so  doing. 

Theisen  v.  Porter,  66  Minn.  555,  58  N.  W. 
266;  Morier  v.  St.  Paul,  M.  A  M.  R.  Co  3i 
Minn.  351,  47  Am.  Rep.  793,  17  N.  W.  962. 

It  was  prejudicial  error  for  the  court  to 
permit  respondent  to  cross-examine  the 
servant  of  an  individual,  under  S  4062  of  the 
Code. 

State  V.  Holmes,  65  Minn.  230,  68  N.  W. 


II;  State  t.  StofTels,  89  Minn.  205,  04  N. 
W.  675;  Re  Brown,  88  Minn.  112,  36  W. 
726. 

On  reargument. 

If  there  is  error  in  the  record,  in-ejudice 
is  presumed  from  it,  unless  the  contrary  is 
affirmatively  shown. 

Lowry  v.  Harris,  12  Minn.  255,  Gil.  166; 
Pinney  v.  First  Div.  St.  Paul  &  P.  R.  Co.  19 
Minn.  251,  Gil.  211;  Holden  t.  O'Brien,  86 
Minn.  297,  90  N.  W.  531. 

Messrs.  Woods,  Kln^an,  ft  Wallace, 
for  respondent: 

Plaintiff  .  was  a  "licensee  with  an 
interest.'* 

1  Thomp.  Neg.  H  520,  521 ;  Empire  Laun- 
dry Machinery  Co.  v.  Brady,  60  111.  App. 


company,  is  not,  in  any  sense,  a  fellow  serv- 
ant of  such  motorman.  Wagner  v.  Boston 
Elev.  R.  Co.  188  Mass.  437,  74  N.  E.  fll9. 

In  Norman  v.  Middlesex  4  S.  Traction  Co. 
71  N.  J.  L.  662,  60  Atl.  936,  it  was  held 
that,  where  one  emplc^ed  as  a  trolley  boy 
on  a  cnnstmction  car,  by  a  firm  engaf>;ed  in 
repairing  the  roadbed  of  ?  trolley  road,  was 
injured  by  a  collision  due  to  negligence  of 
some  one  of  the  employees  of  the  railroad 
company,  engaged  in  operating  passenger 
cars,  the  direction  of  a  verdict  for  the  rail- 
road company,  on  the  ground  that  the  em- 
ployees of  the  contractor  and  the  employees 
of  the  defendant  were  all  operating  cars 
over  the  defendant's  road  and  about  the 
defendant's  business,  and  hence  were  atl 
fellow  servants  of  the  company,  was  error. 

The  employee  of  a  contractor,  engaged  in 
repairing  a  railroad  bridge,  is  not  a  fellow 
,  tervant  of  a  train  man  in  the  employ  of  the 
railroad,  by  who^e  negligence  he  was  in- 
jtirtxl.  nnv  assumption  on  hrs  part  of  risks 
incident  to  the  work  not  inuring  to  the 
benelit  of  the  railroad,  since  there  was  no 
privity  of  contract  between  them.  Young 
V.  New  York  C.  R.  Co.  30  Barb.  229. 

The  relation  of  master  and  servant  does 
not  exist  between  a  railroad  and  one  in  the 
H'mploy  of  an  independent  contractor,  who 
was  building  a  fence  for  it.  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Garteiser,  9  Tex.  Civ.  App. 
45«,  29  S.  W.  939. 

A  woman  cooking  on  a  work  train  as  an 
t'ninlni'ee  of  her  husband,  who  was  the 
boarding  contractor,  is  not  a  fellow  servant 
of  the  employees  of  the  railroad  company, 
operating  the  train.  Brown  v.  Sullivan, 
71  Tex.  470,  10  S.  W.  288. 

One  who  was  found  by  the  jury  to  be  in 
the  employ  of  a  contractor  to  repair  railroad 
ears,  and  who,  while  engaged  in  such  work 
of  inspection  and  repairing,  was  injured 
tlirouerh  the  negligent  starting  of  a  train, 
was  not  a  fellow  servant  of  employees 
'if  the  railroad,  who  were  operating  the 
train.  Sherman  v.  Delaware  ft  H.  Canal 
Co.  71  Vt.  326,  45  Atl.  227. 

— loading  and  unloading. 

In  Robinson  V.  Pittsburgh  Coal  Oo.  63  C. 
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C.  A.  258,  129  Fed.  324,  it  was  held  that 
one  employed  on  a  steamer,  and  who,  at 
the  time  of  the  accident,  was  at  the  cap- 
stan, trying  to  heave  the  vessel  closer  to  the 
dock,  was  not  the  fellow  servant  of  a  der- 
rick engineer  in  the  employ  of  a  coDsignee, 
who  was  unloading  the  vessel. 

In  Ford  T.  Arbuckle,  107  App.  Div.  221, 
94  N.  Y.  Supp.  1097,  it  waa  held  that  the 
employee  of  a  thixd  person,  at  work  on  a 
dock,  sewing  up  torn  bags  of  sugar,  was  not 
the  fellow  servant  of  men  engaged  in  un- 
loading the  sugar  from  a  lighter,  where 
there  was  no  suggestion  in  the  evidence 
that  the  plaintiff's  employers  were  engaged 
under  any  arrangement  with  the  owners  of 
the  lighter  or  the  employer  of  those  doing 
the  unloading  which  tended,  in  any  way,  to 
make  the  plaintiff,  for  the  time  being,  a 
servant  of  the  others  or  of  either  of  them. 

In  John  Sprjr  Lumber.  Co.  t.  Duggan,  80 
III.  App.  394  (Affirmed  on  opinion  of  the 
court  below  in  182  III.  218,  54  N.  E.  1002), 
it  was  held  that  the  ijiry  were  warranted 
in  finding  that  the  employee  of  one  who 
had  undertaken,  by  contract,  the  job  of 
furnishing  men  to  unload  a  boat  load  of  lum- 
ber at  a  fixed  sum,  was  not  a  fellow  serv- 
ant of  yard  men  in  the  employ  of  the  lum- 
ber company,  who  received  the  lumber  as  it 
came  from  the  boat  and  piled  it  in  the 
yard. 

Persons  in  the  employ  of  a  stoimship 
company,  engaged  in  unloading  the  cargo 
from  a  steamship  upon  a  lighter,  and  one 
in  the  service  of  the  owners  of  the  lighter, 
in  receiving  the  cargo,  are  not  fellow  serv- 
ants, not  being  the  servants  of  a  common 
principal,  in  any  sense,  and  not  strictly  en- 
gaged in  the  same  employment,  the  duties 
of  the  one  being  confined  to  the  steamship, 
and  the  other  to  the  lighter.  Svenson  v. 
Atlantic  Mail  S.  S.  Co.  57  N.  Y.  108. 

An  employee  of  a  lighterage  company, 
injured  while  at  work  upon  a  lighter,  stow- 
ing away  cargo  which  waa  being  unloaded 
from  a  ship  by  stevedores,  through  the  ne$t- 
ligenco  of  the  employees  of  such  stevedores, 
is  not  their  fellow  servant,  since,  although 
there  was  co-operation,  the^wa8_nopinity 
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37ft ;  Meyer  v.  Kenyoa-Boaing  Maeb.  Co.  9fi 
UnB.  S29.  104  N.  W.  182. 

One  wlu>i  in  furthenuioe  of  liis  own 
inteieBt,  or  that  of  hia  muter,  assists  the 
semnta  at  another,  ia  oeiiher  *  fellow 
■erruit  nor  a  mere  volunteer,  but  occupies 
a  third  position. — namely,  that  of  a  licenBce 
with  an  interest. 

Ryan  v.  (VBrien  Boiler  Works,  68  Mo. 
App.  148;  Welch  T.  Maine  C.  R.  Co. 
(ODonnell  v.  Maine  C.  R.  Co.)  86  Me.  £52, 
25  L.R^.  058,  30  AtL  116;  Mclntire  Street 
B.  Co.  T.  Bolton,  43  Ohio  St.  224,  54  Am. 
Rep.  803,  1  N.  E.  333;  Dohn  t.  Dawson,  90 
Hun.  271,  3fi  N.  Y.  Supp.  984;  Bishof  T. 
Leal^,  64  App.  Dir.  619,  66  N.  Y.  Snpp. 
342;  Evarta     St.  Paul,  M.  &  M.  R.  Co.  66 


Minn.  141,  22  LJLA.  663.  46  Am.  St.  Bap. 
460,  S7  N.  W.  469. 

The  cross-examination  objected  to  vaa  at 
least  emu-  without  prejudice. 

Dnnnell's  Minn.  Pr.  §S  727-7SS;  2  Ene. 
PI.  ft  Pr.  p.  606;  Fleming  t.  Alden,  44  Blinn. 
493,  47  N.  W.  167;  Uoyd  T.  Simons,  90 
Minn.  237,  95  N.  W.  903;  Samuelaon  t. 
Hennepin  Paper  Co.  101  Minn.  443,  112 
W.  638;  Hall  r.  Skahen,  101  Minn.  460.  112 
N.  W.  865;  Cordili  v.  Minnesota  Elevator 
Co.  89  Minn.  444,  96  N.  W.  806;  Ferry  t. 
MinneapolU  Street  R.  Co.  69  Minn.  166,  72 
N.  W.  66;  Hvrt  v.  St.  Paul,  M.  ft  M.  R.  Co. 
39  Minn.  485,  40  N.  W.  61S;  Dorr  v.  Mick- 
ley.  16  Minn.  20,  611.  8 ;  Lewis  t.  St  Fanl  ft 
S.  a  R.  Co.  20  Minn.  264,  Gil.  284;  Nichols 
&  S.  Co.  T.  Hackney,  78  Minn.  461,  81  N. 


of  control.  Thornton  t.  Hogan,  82  App. 
Dir.  500,  81  N.  Y.  Supp.  544. 

A  grain  trimmer  employed  by  a  con- 
tractor to  work  in  trimming  a  cargo  of 
grain  ia  not  a  fellow  servant  of  the  mate 
ui  the  vessel,  who  directed  the  placing  of 
ih»  hatch  covers,  or  of  the  seamen  who 
were  engaged  in  handling  the  covers  at  the 
time  a  cover  fell  and  injured  plaintiff. 
Crawford  v.  The  Wells  City,  38  Fed.  47. 

An  employee  of  a  boss  scooper,  engaged 
in  unloading  grain  from  a  vcrael,  is  not  the 
fellow  servant  of  a  deck  hand  engaged  in 
sweeping  up  the  decks,  since,  although  they 
are  eng^ea  in  a  coi6mon  undertaking,  they 
have  no  common  employer.  Kane  v.  Mitch- 
ell Tranap.  Co.  90  Hun,  65,  36  K.  Y.  Supp. 
581,  Affirmed  in  153  K.  Y.  680.  48  N.  E. 
1105. 

The  employee  of  an  iron  company  which 
was  under  agreement  with  a  railroad  com- 
pany engaged  in  hauling  coke  for  it,  to 
have  the  cars,  when  unloaded,  swept  out, 
is  not  a  fellow  servant  of  operatives  of  a 
teain.  by  whose  negligence  he,  while  board- 
ii^  it  to  ride  to  the  place  of  unloading, 
for  the  purpose  of  sweeping  the  cara,  was 
injured.  Holmes  v.  Birmingham  Southern 
R.  Co.  140  Ala.  208,  37  So.  338. 

Neither  the  captain  of  a  boat,  who,  in 
accordance  with  custom,  manages  the  guy 
rope  used  in  hoisting  the  cargo,  nor  one 
to  whom  he  delates  such  service,  becomes 
the  fellow  servant  of  one  employed  by  a 
stevedore  engaged  1^  the  eonsigneea  to  do 
the  unloading.  Kilroy  v.  Delaware  ft  B. 
Canal  Co.  121  N.  Y.  22,  22  N.  E.  192. 

A  truckman  in  the  ^ploy  of  the  owner 
of  goods,  who  was  injured  while  assisting, 
at  the  request  of  the  captain  of  a  lighter, 
in  unloading  the  goods  therefrom,  cannot 
be  r^arded  as  a  fellow  servant  of  the  cap- 
tain, so  ma  to  relieve  its  owners  from  re- 
sponaihility.  Anderson  t.  Bayer,  18  App. 
Div.  268,  43  H.  T.  Supp.  87,  Reversed  on 
another  ground  in  166  N.  Y.  03,  60  N.  E. 
976. 

A  person  employed  by  a  railroad  as  a 
station  hand  is  not  the  fellow  servant  of 
an  employee  of  an  express  company,  by 
whoBP  ni^ligence  he  was  injured  while  load- 
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ing  express  matter.  Hopper  v.  Southern 
Exp.  Co.  138  N.  C.  876,  46  S.  E.  771. 

— miscellaneous. 

In  Lookout  Mountain  Iron  Co.  v.  Lea, 
144  Ala.  ISO,  39  So.  1017,  it  was  held  that 
an  assistant  hired  by  one  engaged  in  min- 
ing coal  by  contract  was  not  a  fellow  serv- 
ant of  persons  operatitw  tram  cars  for  the 
purpose  of  hauling  coal  from  Uie  mine,  1^ 
whose  negligence  he  was  injured. 

One  engaged  in  putting  up  shades  in  the 
skylight  of  a  ferry  house  and  an  employee 
of  a  transfer  company  at  work  there  are 
not  fellow  servants,  not  being  under  the 
control  and  direction  of  a  common  master. 
Krulder  ?.  Woolvcrton,  11  Misc.  637,  82 
N.  Y.  Supp.  742,  Affirmed  in  162  N.  Y. 
638,  46  N.  J:.  1148. 

Servants  in  general  employ  of  contractor  or 
Us  empl<^er  as  servantv  of  the  other  for 
some  special  purpose. 

Although  there  is  high  authority  for 
the  statement  that  no  man  can  serve  two 
masters,  it  is  nevertheless  true  that  the 
existence  of  a  general  relation  of  master 
and  servant  between  two  persons  does  not 
exclude  a  like  relation  between  such  serv- 
ant and  a  third  person,  to  the  extent  of  a 
special  service  in  which  he  is  actually  en- 
gaged. (See  Johnson  v.  Boston,  118  Mass. 
114;  Delaware,  L.  ft  W.  R.  Co.  v.  Hardy, 
59N.  J.  L.  35,34AtL  986.}  But  just  when 
such  special  relation  exists,  so  as  to  make 
such  servant  a  fellow  servant  of  those  in 
the  employ  of  the  one  io  whom  the  service 
is  rendered,  is  a  question  with  whteh  the 
courts  have  had  no  little  difficulty;  some 
proposing  as  a  test  unity  of  purpose  and 
control,  while  others  go  further,  requiring 
that  the  common  master  shall  be  at  lib- 
erfy  to  ezerciae  Uie  power  of  airiistitution 
as  well  as  that  of  direction.  It  seems  prob- 
able that,  as  some  of  the  courts  have  re- 
marked, no  test  can  be  stated  in  the  ab- 
stract which  will  be  wholly  satisfactory  in 
its  application  to  various  states  of  fact. 
And.  as  noted  in  Tlie  Slingsby,  67  C.  C.  A. 
52,  120  Fed.  748,  many  apparent  varianeea 
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W.  322;  Keyes  t.  Minneapolis  &  St.  L.  R. 
Co.  36  Minn.  2S0,  30  N.  W.  888;  Bahr  v. 
Northern  P.  B.  Go.  101  Minn.  316,  112  N. 
W.  267. 

Jassard,  J.,  delivered  the  opinion  of 
the  court: 

The  negligence  of  defendant's  servants  in 
this  case  was  sufficiently  shown.  See  Mc- 
Cauley  Norcross,  166  Mass.  684,  30  N. 
E.  464;  Dohn  v.  Dawson,  90  Hun,  271,  35  N. 
Y.  Supp.  984.  Of.  Hunt  v.  Pennsylvania  R. 
Co.  61  Pa.  476. 

1.  The  principal  question  presented  by 
this  appeal  concerns  plaintiff's  right  to  com- 
plain of  that  n^ligence.  This  is  one  of  the 
frequently  recurring  eases  in  which  serv- 
ants of  different  masters  aBsist  ea<^  other 


upon  request  In  work  connected  with  their 
employment.  The  law  has  treated  such 
cases  with  due  reference  to  the  practical 
desirability  of  making  possible  co-operation 
between  such  servants  for  the  benefit  of 
their  common  objects,  without  violating  the 
logic  of  their  respective  contracts  of  service. 
Such  servants  are  not  usually  regarded  aa 
fellow  servants,  and  are  not  held  to  have  as- 
sumed the  risk  of  the  negligence  of  the  serv- 
ant of  another  master  by  which  they  may 
have  been  injured.  This  follows  from  the 
elementary  rule  that  persons  employed  by 
different  masters  are  not  usually  fellow 
servants.  Pollock,  Torts,  86,  88;  Barrows, 
Neg.  130.  And  see  note  on  "which  of  two 
or  more  persona  is  the  master  of  one  who  is 
ooneeded  to  be  Uw  semutt  oi  one  of  them" 
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among  the  decisitnu  are  due  to  Tarianoet 

in  the  facts,  which  are  not  always  quite 
fully  set  forth  in  the  reports. 

For  a  discussion  of  the  broad  question 
which  of  two  or  more  persons  is  the  mas- 
ter of  another  who  is  conceded  to  be  the 
servant  of  one  of  them,  see  exhatistive  note 
on  that  subject,  appended  to  Hardy  v.  Shed- 
den  Co.  87  L.R.A.  38. 

The  following  cases,  bearing  upoo  this 
division  of  the  question  under  disenssion, 
are  grouped  wltii  nfaieoee  to  simllarify  of 
faets: 

— persons  furnished  to  make  repairs. 

One  in  the  empl(7  of  a  boiler  maker  by 
whom  he  bad  been  sent  to  make  certain  re- 
pairs on  a  ship,  the  work  being  apparently 
done  in  the  usual  way,  by  days'  work,  and 
not  1^  independent  contract,  is  a  fellow 
servant  of  w  ship's  carpenter,  who  was 
woildng  with  hfm  upon  sneh  repairs.  The 
Coleridge,  72  Fed.  676. 

In  KlUea  t.  Faxon,  126  Mass.  486,  it  was 
held  that  one  sent  by  a  coppersmith  to 
put  gutters  on  a  building  was  a  fellow  serv- 
ant of  an  employee  of  the  contractors  to 
effect  repairs,  so  as  to  preclude  an^  recov- 
ery for  an  injury  received  by  their  n^li- 
gence  in  putting  up  a  staging. 

In  Ward  v.  New  England  Fibre  Co.  164 
Mass.  410,  28  N.  E.  209,  it  was  held  that 
one  working  by  the  month  for  a  firm  en- 
gaged in  puttii^  a  hopper  into  a  pulp 
mill  was,  if  subject  to  the  control  of  the 
mill  owner  in  directing  the  progress  of  the 
work,  a  fellow  servant  of  other  employees 
of  such  mill  owner,  notwithstanding  he  was, 
in  a  general  sense,  the  servant  of  the  firm 
fuml»iing  the  hopper. 

A  carpenter  in  the  general  onploy  of  a 
firm  by  whom  he  was  told  to  go  to  a  certain 
building,  where  the  superintendent  of  the 
building  would  tell  him  what  was  to  be 
done,  became,  pro  hac  vice,  a  servant  of  the 
owner  of  the  building,  being  under  the  con- 
trol of  the  superintendent  while  engaged 
in  the  work,  and  was  therefore  the  fellow 
Bcrvant  of  an  elevator  boy  by  whose  negli- 
gence he  was  injured  while  fixing  an  ele- 
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Tator  door,  the  two  being  engaged  in  a  com- 
mon enterprise  and  subject  to  ft  common 
control.  Hasty  v.  Sears,  167  Mass.  123,  34. 
Am.  St.  Rep.  287,  31  N.  E.  7S9. 

An  expen  machinist  employed  by  a  ma- 
chine company  and  sent  to  make  repairs 
upon  plants  of  other  persons  at  their  re- 
quest, as  his  services  may  be  needed,  and 
who  la,  while  so  employed,  subject  to  the 
direction  of  the  one  seekfiw  his  services 
as  to  what  should  be  dcme,  although,  in  hia 
method  of  work,  he  acts  upon  his  own  judg- 
ment, is,  during  the  time  so  employed,  a 
servant  of  the  latter  and  a  fellow  serv- 
ant of  his  employees,  although  he  receiveft 
his  wages  from  his  own  employer,  who  col- 
lects the  pay  for  his  time  from  those  seek- 
ing his  services.  Delory  t.  Blodgett,  ISfr 
Mass.  126,  64  LJLA.  114,  102  Am.  St  Rep. 
328,  69  N.  E.  1076. 

But  a  person  in  the  employ  of  one  who 
was  callea  u^n  by  a  mill  owner  whenever 
it  had  occasion  to  have  work  done  about 
its  mill,  and  who  would  send  his  men  to  do- 
what  was  needed,  cannot  be  regarded  as  the 
fellow  servant  of  the  mill  owner's  Nnployees, 
where  no  testimony  was  introduced  tend- 
ing to  ahow  that  he  was  cither  emplt^ed 
or  paid  or  governed  or  directed  tiie  milt 
owner  or  anyone  in  its  employ.  Hoadley 
r.  International  Paper  Co.  72  Vl  70,  47 
AU.  169. 

— persons  famished  to  drive  teams. 

One  in  the  general  employ  of  a  firm  hav- 
ing an  arrangement  with  stevedores  to  sup- 
ply horses  when  needed  to  operate  apparatus 
used  in  unloading  vessels,  and  who  worked 
under  the  direction  of  the  stevedores'  fore- 
man. Is  a  fellow  servant  of  a  lonnhoreman 
in  the  employ  of  the  stevedore.  Breslin  v. 
Sparki,  07  App.  Div.  60,  88  N.  Y.  Supp. 
627. 

A  teamster  in  the  general  empltr^mrat 
of  one  by  whom  he  was  directed  to  perform 
such  woric  aa  might  be  required  of  him  by  a 
third  party  becomes  a  fellow  servant  of  the 
employees  of  such  third  party,  by  whose 
negligence  he  was  injured  while  jointly  en- 
gaged in  loading  stone  on  hia  wagrai,  ther* 
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(fianly  v.  SheMen  Co.  37  L.R.A.  33;  Brady 
T.  Chiwigo  &  G.  W.  R.  Co.  57  L.R-A.  712,  52 
C,  C.  A.  48.  114  Fed.  100;  and  Delory  v. 
Blodgrtt,  185  Mass.  120,  64  L.R.A.  114,  102 
Am.  St.  Rep.  328,  69  X.  £.  1078),  altbougb, 
they  may  have  a  comiuon  object.  !See 
Pollock,  C.  B.,  in  Abraham  v.  Reynolds,  6 
Hurist.  &  N.  143.  Ordinarily,  servants  in 
the  hire  of  a  general  employer  and  sen'ants 
of  a  8id)contractor  or  of  an  independent  con- 
tractor are  not  fellow  servants.  L«rson  v. 
American  Bridge  Co.  40  Wash.  224,  111  Am. 
St.  Rep.  904,  82  Pac.  294 ;  Engler  v.  Seattle, 
40  Wash.  72,  82  Pac.  136;  Wagner  v.  Bos- 
ton Elev.  R.  Co.  186  Mast.  437,  74  N.  E. 
919;  Morgan  v.  Smith,  1S9  Mass.  570,  36  K. 
E.  101 ;  Young  y.  New  York  C.  R.  Co.  30 
Barb.  229;  Dohn  v.  Dawson,  supra;  Biihof 

beins  a  unity  of  service  and  control.  Cun- 
ningham V.  Syracuse  Impror.  Co.  20  App. 
Div.  171,  46  N.  Y.  Supp.  964. 

In  Pioneer  Fira  Proofing  Co.  v.  Clifford, 
1£S  111.  App.  352,  it  was  held  that  the  ques- 
tion whether  one  in  the  employ  of  a  per- 
■cm  who  kept  teams  and  let,  for  a  stipulated 
price,  a  horse  and  driver  to  haul  clay  from 
a  |Mt,  being  wholly  under  the  direetion  and 
eontrol  ot  the  hirer,  and  working  with  the 
hirers  ma  In  the  pity  without  any  distinc- 
tion, was  a  feUow  Mnwnt  of  the  hirer's 
onployeea,  waa  for  the  jury. 

In  Reagan  t.  Caaey.  160  Mass.  374,  36 
V.  B.  58,  it  was  held  that  evidence  that  the 
owner  of  a  team  passed  a  place  where  it 
was  at  work  several  times  and  had  been 
seen  to  speak  to  the  teamster  would  war- 
rant  the  juiy  in  finding  that  such  teamster, 
who  was  furnished  with  the  team  by  the 
owner  to  haul  earth  for  a  city  for  a  cer- 
tain sum  per  day,  was,  in  the  management 
and  eontrol  of  toe  team,  the  representative 
of  the  owner,  and  not  of  the  ci^,  so  that 
the  owner  would  be  liable  for  an  injury  to 
a  laborer  in  the  employ  of  the  city,  al- 
though such  team  and  driver  were,  to  a 
certain  extent,  subject  to  the  direction  of 
the  person  in  charge  of  the  work. 

A  ■;rvant  of  a  trudnnan,  who  is  sent 
with  'a  horse  by  master,  by  whom  he  is 
paid,  to  a  warehouse,  to  use  the  horse  in 
operating  tackle  for  hoisting  goods,  which 
woric  is  under  the  direction  of  the  foreman 
of  the  warehouseman,  is  not  a  fellow  serv- 
ant of  the  warehouseman's  servants,  1^ 
whose  negligence  in  putting  in  place  the 
pulley  blocka  and  tackle  he  is  injured.  Mur- 
ray T.  Dwight,  161  N.  T.  SOI,  48  LJRJi.  673, 
SS  N.  E.  901. 

A  driver  in  the  employ  .of  an  independent 
eontractor,  engaged  in  haulinn;  steel  plates, 
and  who  was  injured  by  being  struck  by 
such  plates  while  giving  directions  to  em- 
ployeea  of  a  mill  owner  as  to  the  placing 
of  the  plates  on  the  wagon,  was  not  tlipir 
fellow  servant.  Otis  Steel  Co.  v.  Wingle, 
82  C.  C.  A.  62,  152  Fed.  914. 

— persons  furnished  to  operate  marhinerv. 

In  Illinois  C.  R.  Co.  T.  Cox,  21  Ui.  20,  71 
17LJt.A.(N.S.) 


V.  I^ahy,  54  App.  Div.  619,  66  N.  Y.  Supp. 
342  ■  Norman  v.  Middlesex  &  S.  Traction  (.'o. 
71  it.  J.  L.  652,  60  AtL  936;  Kilroy  v.  Dela 
ware  &  H.  Canal  Co.  121  N.  Y.  22,  24  N.  E. 
102.  The  English  rule  accords.  The  con- 
troversy haa  been  largely  connected  with  tlie 
discussion  of  Wiggett  v.  Smith,  11  Exdi. 
*832,  There  the  defendant,  having  contract- 
ed to  erect  a  tower,  and  having  hired  a  sub- 
contractor to  do  piecework,  provided  the 
scaffolding  and  tools,  and  kept  an  account 
of  the  time  of  employees  of  the  subcontract- 
or. It  was  held  that  such  employees  were 
engaged  in  a  common  employment  with  the 
contractor's  other  servants,  and,  as  a  mat- 
ter of  law,  were  their  fellow  servants.  The 
various  views  and  the  general  disapproval 
of  this  decision  will  be  found  in  the  note  to 

Am.  Dee.  298,  la  whieh  it  appeared  that  a 
railroad  company  had  oontracted  with  a 
firm  to  deliver  a  certain  quantity  of  wood 
at  various  stations  along  its  line,  the  rail- 
road furnishing  a  locomotive  and  cars  for 
the  purpose,  certain  expressions  are  used, 
indicating  that  the  court  regarded  the  con- 
trol of  the  contractors  over  the  engine  and 
train  as  justifying  an  assumption  that  the 
engineer  became  the  fellow  servant  of  la- 
borers in  the  «Bipl(^  of  the  cimtractors,  and 
that  thereftm  the  railroad  wonld  not  he 
liable;  but,  as  pointed  out  in  LouisviUe,  N. 
O.  ft  T.  R.  Co.  V.  Coaroy,  63  Miss.  662,  66 
Am.  Dec.  836,  such  statmnfflt  is  at  variance 
with  others  in  the  opinion,  it  being  declared 
that,  for  the  purpose  of  the  case,  the  court 
would  consider  that  all  parties,  as  well  the 
contractors  as  their  hired  hands,  were  em- 
ployees of  the  railroad  oompaoy,^ — which 
would  bring  the  ease  into  harmony  with  the 
^nerat  current  of  authorities  on  the  sub* 
ject.  The  decision,  which  was  to  the  effect 
that  the  railroad  company  was  not  liable  for 
an  injury  to  a  laborer  in  the  contractor's 
employ,  may  also  be  justified  1^  the  find- 
ing that  there  was  no  negligence  on  the 
part  of  the  engine  driver  and  the  conductor, 
but  that  the  accident  was  due  to  the  un- 
skilful piling  of  the  wood  npon  th^  car,  in 
which  tne  contractor's  laborer  participated. 

The  engineer  of  a  gravel  train  whieh  a 
railroad  company  had  agreed  to  furnish 
for  the  use  of  a  city,  together  with  con- 
ductor, engineer,  fireman,  and  brakeman, 
there  being  no  evidence  that  the  railroad 
company  gave  any  directions  in  regard  to 
the  work,  or  exercised  any  control  of  the 
running  of  the  train,  and  there  being  noth- 
ing in  the  contract  which  prevented  the 
city  from  discharging  the  train  men  and 
hiring  others  in  their  place  if  it  saw  fit  to 
incur  the  additional  expense  which  would 
be  thus  caused, — is  the  feilo*  servant  of  an 
employee  of  the  city  who  was  injured  while 
riding  thereon.  Coughlan  v.  Cambridge,  166 
Mass.  268.  44  N.  E.  218. 

An  engineer  in  the  employ  of  a  railroad 
company,  in  its  pay,  subject  to  be  discharged 
by  it.  and  engaged  in  running  its  locomo- 
tive  and  its  cars  "l^^^.its  ^t^t^^^ 
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37  L.R.A.  6^,  xu  which  the  best  discussion 
of  thiB  gmeral  subject  wilt  be  found.  The 
flual  conclusion  is  thus  fairly  summarized 
by  Lord  Watson  in  Johnson  Lindsay 
[1891]  A.  C.  371,  Affirmed  in  Cameron  t. 
Nystnm  [1893]  A.  C.  308:  "I  can  well  con 
ceive  that  the  general  servant  of  A.  might, 
by  working  towards  a  common  end  along 
with  the  servants  of  B.,  and  aubmitting 
himself  to  the  control  and  orders  of  B.^  be- 
come pro  hao  vice  B.'s  servant  in  such  sense 
as  not  only  to  disable  him  from  recovering 
from  B.  for  injuries  sustained  Uirougb  the 
fault  of  B's  proper  servants,  but  to  exclude 
the  liability  of  A.  for  injury  oceasioned  by 
his  fault  to  B.'s  own  workmen.  In  order  to 
produce  that  result*  the  circumstances  must, 
in  my  opinion,  be  such  as  to  show  conclu- 

performance  of  its  contract  to  transport 
and  distribute  poles  for  a>  telegraph  com- 
pany, does  not  become  the  fellow  servant 
of  a  laborer  employed  by  the  telegraph  com- 
pany to  throw  the  poles  from  the  cars,  since, 
though  such  engineer  was  subject  to  cer- 
tain orders  from  the  tele^fraph  company, 
these  orders  did  not  extend  to  tiie  details 
of  his  TocatioB.  Co^n  v.  Central  R.  Co. 
62  6a.  6Se,  36  Am.  Rep.  132. 

The  engineer  of  a  train  furnished  by  a 
railroad  company  to  one  who  has  contracted 
to  do  certain  grading  for  it,  who  is  paid 
by  the  railroad  company,  and  subject  to  no 
control  by  the  contractor  except  as  to  the 
time  when  the  train  should  moTe*  is  not, 
in  operating  such  traiur  a  fellow  servant 
of  a  laborer  in  the  employ  of  the  contractor. 
Louisville,  N.  O.  t  T.  R.  Co.  v.  Conroy,  su- 
pra. 

One  in  the  employ  of  the  owner  of  a 
building  as  operator  of  an  elevator,  who 
controls  the  elevator  while  it  is  being  used 
as  a  platform  by  an  employee  of  a  con- 
tractor while  doing  some  plastering  in  the 
elevator  shaft,  is*  for  the  time  being,  the 
employee  of  the  contractor,  so  that  his  gen- 
eral employer  is  not  liable  for  his  negli- 
gence while  performing  such  service.  -Big- 
gins T.  Western  U.  Teleg.  Co.  156  N.  Y. 
7S,  66  Am.  St.  Rep.  637,  50  N.  £.  500. 

An  engineer  furnished  to  operate  a  hod 
elevator  by  one  agreeing  to  furnish  to  a 
building  contractor  an  elevator,  boiler,  and 
engineer  for  an  agreed  price,  is  not  a  fellow 
servant  of  an  employee  of  the  buildf>r.  Mills 
V.  Thomas  Elevator  Co.  54  App.  Div.  124, 
66  N.  Y.  Supp.  398,  Affirmed  in  172  N.  Y. 
660,  66  N.  E.  1119;  Moran  v.  Carlson,  95 
App.  Div.  116,  88  N.  Y.  Supp.  520;  Mc- 
Donouqh  v.  Pelham  Hod  Elevating  Co.  Ill 
App.  Div.  585,  98  N.  Y.  Supp.  90. 

An  engineer  in  the  employ  of  one  who 
lias  contracted  to  furnish  a  hod  elevator  for 
use  in  erecting  a  building  is  not  the  fellow 
servant  of  an  employee  of  a  sub-subcon- 
tractor. Oerlftch  v.  Edelmeyer,  16  Jones  A 
S.  292  (Affirmed  in  88  N.  Y.  646). 

In  The  Harold,  21  Fed.  428,  the  conclusion 
that  a  winch  man  furnished  by  a  vessel 
wa*  the  fe'lmv  servant  of  employees  of  the 
J7  L.R.A.(N.S.) 


sively  that  the  aerauit  submitted  himself  to 
the  control  of  anotiier  person  than  his  prop* 
er  master,  and  either  expressly  or  implied* 
ly  consented  to  accept  that  person  as  hla 
master  for  the  purposes  of  the  common  em- 
ployment."  And  see  Cooper  v.  Wright 
[1902]  A.  C.  302.  and  Swainsott  v.  Nortfa- 
Easteni  R.  Co.  38  L.  T.  N.  8.  201.  Cf. 
Bentley  Edwards,  100  Md.  652,  60  AtL 
283,  280,  287 ;  Pioneer  Fireproof  Constr.  Co. 
V.  Hansen,  176  111.  100,  62  N.  E.  17;  Aldritt 
V.  Gillette-Hersog  Mfg.  Co.  S6  Minn.  206,  88 
N.  W.  741. 

The  circumstances  of  this  case  render  it 
unnecessaiy  to  resort  to  other  testa,  like 
payment  of  wages,  or  hiring  or  discharging, 
to  determine  whetiier  or  not  the  relationship 
of  fellow  servant  existed.  Plaintiff  was  not 


stevedore  appears  to  be  based  upon  two 
grounds — one,  that  the  stevedore  was  not 
an  independent  contractor,  the  cargo  beti^ 
shifted  by  days'  work  at  the  ship's  expense, 
so  that  the  men  emplOTed  by  the  stevedore 
were  in  the  service  of  the  ship;  and  the 
other,  that  the  men  so  onployed  and  the 
winch  man  were  working  under  the  common 
direction  of  the  stevedore  and  his  foreman 
and  in  a  common  service. 

In  The  Joseph  John,  30  C.  Cl  A.  190, 
S2  U.  S.  App.  592,  86  Fed.  471,  it  was  said 
that  a  winch  man  was  to  be  considered  as 
in  the  service  of  and  under  the  control  of 
the  stevedores  for  the  time  being,  the  court 
saying:  "As  a  matter  of  fact,  alt  the  per- 
sons employed  in  taking  aboard,  lowering, 
and  stowing  cargo  were  in  the  direct  serv- 
ice of  the  stevedores,  no  matter  by  wbtnn 
eventually  their  wages  were  to  be  paid.  If, 
however,  it  should  be  considered  that  the 
loading  was  being  carried  on  for  and  in 
the  interest  and  service  of  the  ship,  then 
all  the  employees  engaged  in  such  loading 
were  indirectly  the  servants  of  the  ship, 
engaged  in  a  common  employment,  nsii^ 
the  master's  appliances  at  the  same  time 
and  under  such  circumstanees  that  Uie  neg^ 
ligence  of  one  might  result  in  injury  to  an- 
other; and,  in  that  view  of  the  case,  assum- 
ing that  the  libellant  was  injured  by  the 
negligence  of  the  winch  man,  it  is  perfectly 
clear  that  the  winch  man  was  a  fellow  serv- 
ant, and  his  negligence  was  one  of  the  risks 
of  the  employment  assumed  1^  the  libel- 
lant when  ne  entered  upon  the  services." 

In  The  Anaces,  87  Fed.  665  {Reversed  on 
another  ground  in  34  C.  C.  A.  658,  93  Fed. 
240),  a  winch  man  furnished  by  &  vessel 
was  said  to  be  a  fellow  servant  of  a  laborer 
in  the  employ  of  a  stevedore. 

In  The  Elton.  73  C.  C.  A.  467,  142  Fed. 
367,  it  was  held  that  a  winch  man  fur- 
nished by  the  vessel  was  to  be  deemed  the 
fellow  servant  of  one  in  the  employ  of  the 
stevedore,  since  the  winch  was  operated  un- 
der the  direction  and  control  of  the  steve- 
dore. This  case,  however,  may  be  differen- 
tiated by  the  fact  that  there  was  evidence 
that  the  officers  of  the  ship  had  no  direction 
or  control  of  the  winch  man  in  the  actual 
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under  the  control  of  the  defendant's  serv- 
Ants,  And  wu  not  their  fellow  servant. 
Though  they  were  engaged  in  a  common  em- 
ployment, they  had  no  common  master. 
Plaintiff  was  in  the  employ  of  the  con- 
tractor. The  laborers  through  whose  fault 
he  was  Injured  were  in  the  empl(^  of  the 
subcontractor.  Defendabt's  argument,  how- 
ever, is  that  plaintiff  became  a  fellow  serv- 
ant by  undertaking  to  assist  defendant's 
servants  at  their  request  by  removing  the 
wheelbarrow.  Defendant's  own  servant  tes- 
tified that  he  had  said  to  plaintiff:  "Kelly, 
get  your  wheelbarrow  out  of  the  way."  The 
natural  inferrace  was  that  the  wheelbarrow 
was  in  plaintiff's  charge.  The  trial  court 
properly  refused  to  hold,  as  a  matter  of  law, 
that  plaintiff  was  eithw  an  assistant  or  ai 

work  of  unloading,  and  that  he  could  have, 
at  any  time,  been  removed  from  that  work, 
and  another  pat  in  his  place  by  the  steve- 
dore. 

Upon  the  other  hand,  in  The  Victoria,  69 
Fed.  160,  it  was  held  that  a  winch  man 
furnished  b^  a  ship,  whose  negligence 
in  not  heeding  a  direction  to  "go  easy"  a 
stevedore  was  injured,  was  not  a  fellow 
servant  of  such  stevedore. 

In  The  Usnacrieve,  87  Fed.  B70,  it  was 
held  that  *  winch  man  furnished  by  the 
owners  of  a  ship,  to  assist  in  unloading,  was 
not  a  fellow  servant  of  an  emplt^ee  of  the 
stevedore,  since,  although  the  winch  man 
worked  under  the  direction  of  the  stevedore, 
the  stevedore  did  not  pay  him  and  could 
not  dischai^  him  or  replace  him  by  another 
(merator.  The  raurt  said:  "In  any  case, 
the  ship  did  undertake  to  do  a  certain  por- 
tion of  the  work  of  unloadiiig.  Such  an 
undertaking  is  not  merely  loaning  a  servant 
to  the  stevedore.  It  is  a  co-operation  on 
the  part  of  the  ship  in  the  work  of  unload- 
ing the  cargo,  precisely  to  the  same  extent 
as  if  two  independent  stevedores  bad  con- 
tracted for  a  division  of  labor  in  discharging 
the  cargo,— one  furnishing  the  tackle  and 
hoisting  power,  and  the  other  furnishing 
men  and  appliances  for  the  remainder  of  the 
work.  It  does  not  change  this  relation  that 
the  winch  man  was  to  run  his  winch,  or 
stop  his  winch,  or  graduate  the  speed  there- 
of, as  the  stevedore's  servant  signaled  him 
to  do.  Independent  contractors  and  their 
servants  are  often  called  upon  to  direct  and 
advise  each  other  in  movements  and  acts 
relating  to  the  common  work,  and  such 
often  is  the  case  between  the  contractor  and 
the  person  with  whom  the  contract  is  made. 
The  fact  that  the  servant  of  one  of  the  par- 
ties rq^lates  his  acts  by  the  actions  of  the 
servants  of  the  other  does  not  make  them 
eoservantfl.  In  the  present  case,  the  winch 
man  was  a  general  servant  of  the  ship.  He 
was  iwt  in  charge  of  the  ship's  machinery, 
to  perform  a  duty  that  the  ship  had  as- 
sumed the  duty  of  performing.  He  went 
to  his  post  of  duty,  or  left  the  same,  by  no 
command  of  the  stevedore,  but  simply  be- 
cause his  master  or  his  delegated  agent  so 


substitute,  and  had  submitted  himself  to  the 
control  of  defendant  or  of  his  servants. 

Nor  was  plaintiff,  as  a  matter  of  law,  a 
mere  volunteer.  A  volunteer  is  one  who  in- 
trudes himself  into  matters  which  do  not 
concern  him,  or  does  or  undertakes  to  do 
something  which  he  is  not  legally  nor  moral- 
ly bound  to  do,  and  which  is  not  in  pursu- 
ance or  protection  of  any  interest.  See  8 
Words  &  Phrases,  7367.  To  one  who  is  a 
volunteer,  properly  speaking,  even  if  assist- 
ing in  the  master's  work  at  the  request  of  a 
servant,  no  affirmative  duty  to  exercise  care 
is  due  originally,  but  only  after  knowledge 
of  peril.  Cincinnati,  N.  O.  t  T.  P.  R.  Co. 
V.  Finnell,  22  Ky.  L.  Rep.  86,  67  L.R.A.  266, 
65  S.  W.  902 ;  Wischam  v.  Richards,  136  Pa. 
I  109,  10  L.RA.  97,  20  Am.  St.  Bep.  900.  20 

directed  him.  True,  the  steredorv  gave  him 
a  signal,  and  it  was  his  duty  to  ob^  it; 
but  this  duty  sprang  from  no  contract  of 
hiring,  made  the  winch  man  with  the 
stevedore,  but  purely  or  wholly  frwn  the 
relation  of  master  and  servant  that  existed 
between  the  winch  man  and  the  shipown- 
ers." 

In  The  City  of  San  Antonio,  135  Fed.  879 
(Affirmed  in  76  C.  C.  A.  27,  143  Fed.  966), 
it  was  said,  obiter,  that  a  winch  man  fur- 
nished by  a  barge  was  not  the  fellow  servant 
of  an  employee  of  the  stevedore  engaged 
in  unloading  it. 

In  Standard  Oil  Co.  v.  Anderson,  81  C 
C.  A.  399,  162  Fed.  166,  it  was  held  that  a 
winch  man  furnished  by  the  employer  of  a 
stevedore  was  not  a  fellow  servant  of  an 
employee  of  the  stevedore,  although  receiv- 
ing signals  to  run  ibe  winch  from  the  steve- 
dore's gangway  man,  since  the  master  steve- 
dore did  not  pay  the  winch  man,  nor  hire 
him,  and  could  not  discharge  him  if  he  did 
not  suit. 

A  winch  man  furnished  by  the  owner  of  a 
vessel  is  not  the  fellow  servant  of  an  em- 
ployee of  the  stevedores,  although  under 
their  direction  as  to  the  operation  and 
movements  of  the  winch  in  handling  cargo, 
since  the  stevedores  had  no  authority  to 
change  the  character  of  his  work,  nor  pow- 
er to  substitute  another  for  him.  The 
Slingsby,  67  0.  O.  A.  62,  120  Fed.  748: 
The  Gladestry,  63  C.  C.  A.  198,  128  Fed.  691. 

An  employee  of  a  finn  of  stevedores,  who 
had  undertaken  to  load  a  ship,  was  not  a 
fellow  servant  of  one  furnished  by  the  own- 
er of  the  dock  from  which  the  load  was  to 
be  taken,  to  operate  a  steam  engine  and  ap- 
paratus used  in  loading  the  vessel.  Sanford 
V.  Standard  Oil  Co.  118  N.  Y.  571,  16  Am 
St.  Rep.  787,  24  N.  E.  313;  I^uro  v.  Stand- 
ard Oil  Co.  74  App.  Div.  4,  76  N.  Y.  Supp. 
800. 

A  man  furnished  to  operate  a  winch  used 
in  unloading  a  vessel,  who  is  subject  to  the 
control  of  the  stevedore  only  to  the  pxtent 
of  obeying  signals  when  to  hoist  or  lower, 
is  not  a  fellow  servant  of  an  employee  of 
the  stevedore.  Johnson  v.  ^^etlierlaads 
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Atl.  532;  New  Orleans,  J.  &  G.  N.  R.  Co.  t. 
Harrison,  48  Miss.  112,  12  Am.  Rep.  356; 
Osborne  t.  Knox  &  L.  R.  Co.  08  Me.  40,  28 
Am.  Rep.  16;  Maytpn  v.  Texas  &  P.  R.  Co. 
63  Tex.  77,  51  Am.  Rep.  637;  Sherman  t. 
Hannibal  &,  St.  J.  R.  Co.  72  Mo.  62,  37  Am. 
Rep.  423;  Everhart  v.  Terre  Haute  &■  1.  R. 
Co..  78  Ind.  202,  41  Am.  Rep.  567;  Rhodes 
V.  Georgia  R.  &  Bkg.  Co.  84  Ga.  320,  SO  Am. 
St.  Rep.  362,  10  S.  E.  022;  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Lindley.  42  Kan.  714,  6 
L.R.A.  646,  10  Am.  St.  Rep.  615,  22  Pac. 
703;  Church  v.  Chicago,  M.  &  St.  P.  R.  Co. 
50  Minn.  218,  16  L.R.A.  861,  52  N.  W.  647; 
Wagen  t.  Minneapolis  &  St.  L.  R. 
Co.  80  Minn.  02,  82  N.  W.  1107; 
Evarts  v.  St.  Paul,  M.  A  M.  R.  Co.  56  Minn. 


141,  22  L.R.A.  663,  45  Am.  St.  Rep.  460,  57 
N.-W.  459;  AtlanU  &  W.  P.  R.  Co.  v.  West, 
121  Ga.  641,  67  L.R.A.  701,  104  Am.  St.  Rep. 
179,  49  8.  E.  711.  Cf.  Stevens  v.  Chamber- 
lin,  61  L.R.A.  513,  40  C.  C.  A.  421,  100  Fed. 
378.  And  see  Potter  t.  Faulkner,  1  Best  ft 
S.  800;  Degg  v.  Midland  R.  Co.  1  Hurlst.  ft 
N.  773. 

There  is,  however,  an  increasing  class  of 
cases  in  which  the  exercise  of  proportionate 
care  is  held  to  be  due  to  servants  of  differ- 
ent masters  who  assist  in  the  performance  ot 
a  service  mutually  beneficial  to  such  em- 
ployers.  Thus,  a  servant  of  a  shipper,  who 
to  prevent  delay,  aids  th^  servants  of  a  car- 
rier in  shunting  cars,  is  not  a  mere  volun- 
teer, assisting  defendant's  servants,  although 


American  Steam  Nav.  Co.  132  N.  T.  676, 
30  N.  E.  605. 

— miscellaneous. 

One  in  the  employ  of  an  iron  company 
at  fixed  wages,  receiving  all  his  pay  from 
that  company,  and  who,  at  the  direction  of 
his  employer,  temporarily  assists  employees 
of  a  bridge  company  which  has  contracted 
to  construct  a  coal  trestle  for  his  employer, 
without  knowing  that  they  were  not  in  the 
employ  of  the  iron  company,  and  without 
understanding  that  he  was  acting  as  a  serv- 
ant of  the  bridge  company,  or  that  hia  re- 
lations with  the  iron  company  had  been 
changed,  but  considering  himself  at  all 
tiraea,  as  he  was  in  fact,  under  the  control 
of  the  superintendent  of  the  iron  company, 
nnil  fiboyins:  the  direction  of  the  person  in 
charge  of  the  work  only  because  told  to  do 
so  by  such  superintendent,  who  nught  at 
any  time  have  recalled  him  or  put  another 
workman  in  his  place,  the  bridge  company 
having  no  power  to  discharge  nim  beyond 
the  right  to  forbid  him  from  laboring  on 
the  trestle  work, — does  not,  as  a  matter  of 
law,  become  a  fellow  servant  of  the  repre- 
sentative of  the  bridge  company,  bo  as  to 
preclude  a  recovery  from  the  bridge  com- 
pany of  damages  for  injuries  occasioned  by 
the  negligence  of  such  representative.  Bren- 
nan  v.  Berlin  Iron  Bridge  Co.  74  Conn.  383, 
50  Atl.  1030. 

In  Grace  ft  H.  Co.  v.  Probst,  208  111.  147, 
70  N.  E.  12,  where  one  in  the  general  em- 
ploy of  a  building  contractor  was  injured 
while  assisting  men  in  the  employ  of  an 
iron  company  to  break  an  iron  t)eam,  it  was 
held  that,  in  view  of  evidence  showing  that 
the  contractor  was  proposing  to  do  the  work, 
and  was  prevented  by  the  steward  of  the 
labor  union,  and  that  thereupon  he  made 
an  arrangement  with  the  representative  of 
the  iron  company,  to  furnish  a  couple  of 
men  to  cut  around  the  beam,  after  which  it 
waa  planned  to  have  some  of  the  contract- 
or's men  asMRt  in  lifting  the  beam  and 
dropping  it  across  a  steel  rail,  so  as  to 
break  it,  a  bill  being  rendered  by  the  iron 
company  for  such  services,  it  could  not  be 
said,  as  a  matter  of  law.  that  plaintiff  was 
loaned  to  the  iron  company. 

17L.R.A.tN.S.J 


In  Johnson  T.  Boston,  118  Mass.  114,  it 
was  held  that  an  employee  of  one  whose 
business  waa  drilling  and  blasting  rock  for 
all  parties  who  chose  to  employ  him,  and 
who  sent  his  workmen  from  place  to  place 
where  he  had  work  for  them  to  do,  retain- 
ing  <»ntrol  of  them  so  far  that  he  could 
change  them  from  one  place  of  work  to  an- 
other and  could  diamiss  them,  la,  where  sent 
to  blast  rock  in  a  lewer,  under  the  dfreet 
charge  and  management  of  the  foreman  of 
the  sewer  department,  a  fellow  servant  with 
such  foreman  and  other  workmen  engaged 
in  excavating  the  sewer.  The  court  said: 
"The  reason  usually  assigned  for  the  rule 
in  regard  to  fellow  servants  .  .  .  ap- 
plies to  the  plaintiff  as  well  as  it  would  to 
hia  immediate  or  general  employer,  Tink- 
ham.  If  his  engagement  with  nnkham  did 
not  contemplate  the  temporary  transfer  of 
his  services  to  the  control  and  direction  of 
others,  as  his  were  transferred  to  that  of 
the  defendant's  foreman  upon  this  worle, 
then  he  himself,  by  assenting  to  that  trans- 
fer, and  voluntarily  engaging  in  the  work 
as  a  servant  of  the  defendant,  assumed  the 
liabilitiea  and  consequences  that  foUow  from 
tile  existence  of  that  relation." 

In  Delaware,  L.  ft  'W.  R.  Co.  v.  Hardy,  50 
N.  J.  L.  36,  34  Atl.  986.  it  waa  held  that 
the  question  whetlier  one  in  the  general  em- 
ploy of  a  rolling-mill  company  which  had 
contracted  to  furnish,  at  a  specified  price, 
the  materials  for  rebuilding  certain  rail- 
road bridges,  and  skilled  workmen  to  erect 
them,  whose  wages  were  repaid  by  the  rail- 
road company  to  the  rolling-mill  company, 
with  some  percentage  added,  the  work  to  be 
done  under  the  direction  of  representatives 
of  tiie  railroad  company,  was  the  fellow 
servant  of  a  locomotive  engineer,  ao  as  to 
preclude  recovery  against  the  railroad,  was 
properly  submitted  to  the  jury,  where  it 
appeared  that  he  had  been  employed  by  the 
rolling-mill  company,  and  continued  to  be 
paid  by  their  paymaster,  and  to  be  directed 
in  his  work  by  their  foreman,  and  the  agree- 
ment between  that  company  and  the  rail- 
road company,  that  the  representatives  of 
the  latter  should  control  the  work,  not  hav- 
ing been  made  known  to  him  or  ahown  to 
have  come  to  his  knowledge^  „ 
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W  request,  bnt  is  r^rded  as  haTing  been 
«■  defendant's  premises  with  a  purpose  of 
srpediting  the  delivery  of  his  own  goods. 
Tbe  carrier  is  liable  to  him  for  the  negli- 
gence of  iU  servants.  Holmes  v.  North- 
eastern R.  Co.  L.  R.  4  Excb.  264,  L.  R.  6 
Exch.  123;  Wright  v.  London  &  N.  W.  R. 
Co.  L.  R.  1  Q.  B.  Dir.  262;  Abraham  v. 
Reynolds,  supra.  And  see  Hannigan  v. 
Union  Warehouse  Co.  3  App.  Div.  618,  38 
y.  Y.  Supp.  272;  Connors  v.  Great  North- 
em  Elevator  Co.  90  App.  Div.  311,  86  N.  Y. 
Supp.  644.  Of.  Elliott  V.  Hall,  L.  R.  16 
Q.  B.  Div.  316.  So  one  with  an  interest, 
who  is  requested  by  another's  servant  to  as- 
sist in  adjusting  or  fixing  an  instrumental- 
ity, is  not  a  mere  volunteer,  but  is  within 
tbe  rule  requiring  the  exercise  of  due  care- 
Meyer  v.  Kenyon-Rosing  Mach.  Co.  95  Minn. 
32d,  104  N.  W.  132;  Empire  Laundry  Ma- 
chinery Co.  V.  Brady,  60  lit.  App.  379.  "The 
distinctitm  running  through  all  tbe  eases  is 
this:  That  where  a  mere  volunteer,  that  is, 
(me  who  has  no  interest  in  the  work,  under- 
takes to  assist  the  servants  of  another,  he 
does  so  at  his  own  risk.  In  such  a  case  tbe 
naxim  of  retpondeat  wperior  does  not  ap- 
But  where  one  has  an  interest  in  tbe 
work,  either  as  consignee  oi  the  servant  of 
•  consignee,  or  in  any  other  capacity,  and, 
at  the  request  or  with  the  consent  of  an- 
other's servants,  undertakes  to  assist  them, 
he  docs  not  do  so  at  his  own  risk,  and,  if 
injured  by  their  carelessness,  tiieir  maiiter 
is  responsible.  In  such  a  case  tbe  maxim  of 
retpondeat  tuperior  does  apply.  The  binge 
on  which  the  eases  turn  is  the  presence  or 
absence  of  said  self-interest.  In  the  one  case, 
the  person  injured  is  a  mere  intruder  or  of- 
IBeioua  intermeddler;  in  the  other,  he  is  a 
person  In  the  regular  pursuit  of  bis  own 
business,  and  entitled  to  the  same  protec- 
tion as  anyone  whose  business  relations 
with  the  master  expose  him  to  injury  from 
the  carelessness  of  tbe  master's  servants." 
Welch  Itlaine  C.  R.  Co.  (ODonnell  y. 
Maine  C.  R.  Co.)  86  Me.  662,-26  L.R.A.  661, 
.30  AU.  116.  And  see  Pennsylvania  Co.  v. 
tiallagher.  40  Ohio  St.  637,  48r  Am.  Bap. 
«8fll;  Itlelntire  Street  R.  Co.  v.  Bolton,  43 
Ohio  St.  224,  54  Am.  Rep.  803,  I  N.  E.  333; 
Eason  Sabine  ft  E.  T.  R.  Co.  65  Tex.  677, 
67  Am.  Rep.  606 :  Marks  v.  Rcchester  R.  Co. 
77  Hun,  77,  28  N.  Y.  Supp.  314;  Cleveland 
T.  Spier,  16  C.  B.  K.  S.  399;  2  Labatt,  Mast 
ft  S.  p.  1860,  3  632  (approved  in  Meyer  t. 
Kenyon-RosiDg  Mach.  Ca  anpra) ;  20  Cyc. 
Iaw  ft  Proc.  p.  1086.  The  requirement  of 
can  applies,  a  fortiori,  when  such  persm  is 
Injured  in  the  jiutifiable  attempt  to  protect 
the  property  of  his  master  in  his  charge 
from  damage  by  the  instrumentality  of  an- 
«ther  master.  Weatberfoid,  M.  W.  ft  N.  W. 
R.  Go.  T.  Duncan,  10  Tex.  Civ.  App.  479,  31 
17L.R.A.(N.S.) 


8.  W.  562.  Within  tiiese  principle*  it  la 
clear  that  plaintiff  was  not,  as  a  matter  of 
law,  a  mere  volunteer. 

Tht  jury  was  justified  in  finding  that,  in 
the  words  of  liie  charge,  plaintiff  "was 
rightfully  there.*'  He  was  not  a  trespasser, 
for  he  was  on  the  premises  by  virtue  of  the 
agreements  between  the  contractor  and  the 
owner  and  the  contractor  and  the  subcon- 
tractor. As  was  said  in  Heaven  v.  Pender, 
49  L.  T.  a.  S.  367,  per  Cotton,  L.  J.,  at  page 
301:  "The  plaintiff  was  therefore  engaged 
in  work  in  the  performance  of  which  the 
defendant  was  interested."  It  has  been  said . 
that  "one  who,  in  the  furtherance  of  his 
own  interest  or  those  of  his  master,  assists 
the  servants  of  another  in  tiie  performance 
of  their  work,  is  neither  a  fellow  servant  of 
such  servants,  nor  a  mere  volunteer,  but  oc- 
cupies a  third  position,  namely,  that  of  a 
licensee  with  an  interest."  Rombauer,  P.  J., 
in  Ryan  v.  O'Brien  Boiler  Works,  68  Mo. 
App.  148,  161.  Usually,  however,  actions 
based  on  the  n^tigent  infringement  of  the 
rights  'of  licensees  with  an  interest  are 
brought  against  the  owner  of  premises.  No 
liability  of  the  landowner  is  here  involved. 
This  distinction  does  not  relieve  defendant 
from  the  duty  essentially  similar,  nor  does  H 
deprive  plaintiff  of  bis  right  to  recover  tor 
its  violation.  That  plaintiff  was  entitled  to 
the  ocercise  of  care,  see  Pickwick  v.  KleCanl- 
iff,  103  Mass.  70.  78  N.  E.  730;  Johnston 
V.  Ott  Bros.  165  Pa.  17.  26  AtL  751;  Rink 
V.  Lowry,  88  Ind.  App.  182,  77  N.  E.  987 
(collecting  cases  at  page  970) ;  Steele 
Grahl-Peterson  Co.  136  Iowa,  418,  109  N. 
W.  882  (collecting  eases  at  page  884).  And 
see  Power  t.  Beattio,  194  Mass.  170,  80  N. 
E.  606;  Allis-Chambers  Co.  t.  Reilley,  74 
CCA.  436,  143  Fed.  298;  Caffi v.Kew  York 
C.  ft  H.  R.  R.  Co.  49  Misc.  620,  06  N.  Y. 
Supp.  836  ;  8  Currant  Law,  1097.  It  is  sig- 
nificant that  the  authorities  generally  m- 
dine  to  impose  a  larger  obligation  than  tbaX 
of  merely  not  setting  a  trap  for  persons  who 
are  properly  at  the  place  at  which  they  are 
injured.  Harris  v.  Perry  (1803)  89  L.  T. 
N.  S.  174,  176.  And  see  Bennett  t.  Louis- 
ville ft  K.  R.  Co.  102  U.  8.  577,  26  L.  ed. 
236;  Wilson  v.  Olano,  28  App.  Div.  448,  51 
N.  Y.  Supp.  109;  BAker  v.  Tibbetta,  102 
Mass.  468,  3B  N.  E.  350;  Elliott  v.  Hall, 
supra;  Wagner  v.  Boston  Elev.  R.  Co.  188 
Mass.  437,  74  N.  E.  910;  and  see  1  Tbomp. 
;  Neg.  2d  ed.  949,  g  87S.  The  danger  created 
by  the  present  defendant's  servants  in  this 
esse  was  not  remote  nor  merely  negative,  as 
occurs,  for  example,  in  casra  oi  insecure  fas- 
tenings on  structures  not  intended  to  be 
used  by  persons  of  the  injured  workman's 
class.  It  was  imminent  and  affirmative. 
The  situation  was,  in  morals,  not  at  all  like 
the  setting  of  a  trap;  but  in-practica^  ef- 
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feet  miieh  reaanbled  Bueh  an  act  Cf.  Lott- 
man  \.  Barnett,  62  Mo.  169,  168. 

2.  It  appears  from  the  evidence,  u  previ- 
onsly  stated,  that  defendant's  serrants  were 
in  fact*  according  to  the  verdict,  engaged 
in  their  master's  work  at  the  time  of  the  al- 
leged negligence,  and  that  plaintiff  waa  in- 
jured because  of  the  fall  of  an  instrumental- 
ity which  they  were  using.  They  did  not,  as 
a  matter  of  law,  "step  aside  tram  their  mas- 
ter's business,  finr  however  short  a  time,  to 
do  an  aet  not  oonneeted"  with  it.  See 
Theisen  v.  Porter,  S6  Minn.  566,  503,  68  N. 
W.  266.  What  th^  did  may  fairly  be  re- 
garded as  in  the  fiurtherance  of  their  mas- 
ter's business  and  in  the  line  of  their  duty; 
nor  does  it  appear  tliat  it  was  in  any  wise 
in  «ees8  of  express  instructions.  I>)fend- 
ant's  title  to  the  planka  is  immaterial.  It 
is  significant  that  those  planlu  were  being 
used  by  defendant's  servants,  and  not  by  an- 
other. See  Hi^hbanfcs  t.  Bostcm  Invest 
Co.  92  Iowa,  267,  60  N.  W.  640. 

8.  The  most  serious  question  in  this  ease 
arises  from  the  erroneous  eroes-exanination 
under  the  statute  of  an  employee  of  defend- 
ant under  the  mistical  impression  that  de- 
fendant waa  a  eorpotmtion,  whereas  it  waa 
in  fact  a  partnership^  Defendant  however, 
expressly  admits  that  if  plaintiff  waa  en- 
titled to  recover  anythinj^  the  verdict  waa 
reasonable.  We  understand,  also,  that  he 
does  not  wish  a  new  trial.  No  reason  sug- 
gests itself  why,  under  these  circunutaDces, 
he  should  be  compelled  to  prolong  this  liti- 
gation. 

Order  i^rmed. 

A  reargument  having  been  granted,  the 
following  additional  Per  Curiam  opinion 
was  handed  down  March  27,  1908: 

Beargument  in  this  case  wag  allowed  after 
the  original  opinion  had  been  filed,  in  view 
of  a  question  whether  there  had  been  mis- 
appreheneion  as  to  defendant's  desire  for  a 
new  trial.  The  following  question  was  then 
fully  argued  and  eonsidered  de  novo,  viz.: 
Was  defendant  entitled  to  a  new  trial  be- 
cause of  error  in  permitting  plaintiff  to 
cross-examine  a  witness  under  3  4662,  Bev. 
Laws  1906,  under  the  mistalten  impression 
that  defendant  was  a  corporation,  whereas 
in  fact  defendant  waa  an  individual?  The 
law  applicable  to  that  question  is  clear. 
The  ruling  of  the  court  was  erroneous. 
Prejudice  ia  presumed.  A  new  trial  must  be 
granted,  unless  the  record  affirmatively 
shows  that  the  error  did  not  in  fact  result 
in  prejudioe.  Rev.  Laws  1906,  §  4198.  With 
this  in  view  we  have  carefully  re-examined 
and  reconsidered  the  record.  The  evidence 
introduced  would  have  been  proper  on  or- 
dinary direct  examination.  Use  of  privi- 
leges peculiar  to  cross-examinatim  waa  not 
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made.  It  affirmatively  appears  that  the  er- 
ror was  not  prejudioiail. 
Affirmed. 


MISSISSIPPI  BUPROaiB  COURT. 

nUHOIB  CENTRAL  RAILBOAD  OOH- 

PANY,  Appt., 

T. 

E.  W.  REID. 

(—  Misa.  — ,  46  So.  146.) 

Carrier  —  refusal  to  llaten  to  explana- 
tion —  panttlTe  damages. 
Refusal  of  a  conductor  to  listra  to  the 
explanation  of  a  passenger  on  a  throush 
train  as  to  a  special  contract  that  he  should 
be  let  off  at  a  way  station  where  the  train 
was  not  scheduled  to  stop,  and  compelling 
him  to  leave  the  train  at  the  last  regular 
Btap  Iwfore  the  station  is  reached,  ia  evl- 
doBoe  of  wilfulness  uid  wantonness  which 
will  justify  the  aaseasment  of  panitive  4mm- 
ages  against  the  railroad  company. 

•  (Haye^i  J.,  dissents.) 

(April  27,  1908.) 

Com  ITota.  —  Be/uMl  of  eonAietor  f« 
listen  to  poaaewger'a  explanatloH  mm 
to  hia  contract,  oa  jwatlflotMan  for 
punitive  damagea  for  jpgsseiiger'a  ox- 
pulsion. 

But  few  cases  can  be  found,  other  than 
Illinois  C.  R.  Co.  t.  Reid,  passing  upon 
the  question  whether  the  conductor's  refusal 
to  listen  to  the  passenger's  explanation  of 
his  contract  with  the  company  will  justify 
tlie  jury  in  imposing  punitive  damagea  on 
the  company.  But  on  principle,  it  would 
seem  that  if  a  conductor  wilfully  refuses 
to  listen,  he  and  bis  principal,  the  railroad 
company,  ought  to  be  charged  with  the 
knowledge  that  would  have  been  acquired 
had  he  listened;  and,  if  the  conduct  of  the 
conductor  in  expelling  the  passenger  would 
have  been  so  oppressive  as  to  justify  puni- 
tive damages '  had  he  possessed  the  knowl- 
edge he  would  have  acquired  by  listening, - 
such  damages  would  also  be  proper  when  his 
lack  of  knowledgs  is  due  to  his  own  wrong- 
ful conduct 

The  only  case  found  which  is  squarely  in 
point  is  Illinois  C.  R.  Co.  v.  Gortikov,  90 
Miss.  787,  14  L.R.A.(N.S.)  464,  45  So.  363. 
in  which  a  ticket  agent,  by  mistake,  had 
punched  a  ticket  so  as  to  indicate  that  the 
purchaser  was  a  woman.  The  passenger 
had  at  hand  the  necessary  proofs  to  explain 
the  mistake  and  to  identify  himself,  and  of- 
fered to  explain;  but  the  conductor  rcfuaed 
to  listen  to  any  explanation.  It  waa  held 
that  the  facts  warranted  the  recovery  of 
both  actual  and  exemplary  damages. 

In  Hommerfield  v.  St.  Louis  Transit  Co. 
108  Mo.  App.  718,  84  S.  W.  172,  a  conducts 
wrongfully  refused  to  accept  a  transfer 
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APPEAL  by  defendant  frtnn  a  judgment 
of  the  Circuit  Court  for  Pike  County  in 
plaintiff's  fmror  in  ma  action  brought  to  re- 
eover  damages  for  alleged  wrmgful  axpul- 
•joB  from  a  train.  Aflbmed. 
The  facta  are  stated  iu  the  opinion. 
Messrs.  Mmjcb  A  l4>iigstreet,  R.  X. 
Miller,  and  H.  B.  Mlllw  for  appellant. 
Messrs.  Green  A  Green,  for  appellee: 
The  refusal  of  the  conductor  to  listen  to 
plaintiff's  explanation  as  to  the  special  con- 
tract  under  which  he  held  his  ticket,  and  re- 
quiring him  to  leave  the  train,  was  a  wilful 
wrong,  justifying  punitive  damages. 

niinois  C.  R.  Co.  v.  Harper,  83  Miss.  560, 
M  LJLA.  283,  102  Am.  St.  Rep.  469,  35  So. 
764;  Kansas  City,  M.  ft  B.  R.  Co.  v.  Riley, 
68  Miss.  765,  13  L,R  A,  88.  24  Am.  St  Rep. 
309.  9  So.  443. 

Wtaltfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  only  question  in  this  case  is  as  to  the 
ri^t  «f  the  appellee  to  recover  punitive 
damages.  The  judgment  in  the  court  below 
was  for  $438.91, — ^manifestly  a  judgment  for 
punitive  damages.  The  case  in  brief  is  this: 
E.  W.  Reid,  desiring  to  go  with  his  wife 
and  children  from  Magnolia,  Mississippi,  to 
the  World's  Fair  at  St.  Louis,  Missouri,  in 
September,  1904,  went  to  the  ticket  agent  at 
Magntdift  to  purchase  a  ticket  to  St.  Louis 
and  return, — a  special  excursion  ticket,  call- 
ing for  continuous  passage.  Ihe  return 
portion  of  this  ticket  was  to  be  signed  by 
kim  before  the  agent  of  the  railroad  com- 
pany in  St.  Louis,  according  to  the  custom 
in  such  cases.  When  he  purchased  the  ticket 
fn»n  Mr.  Oroce,  the  ticket  agent  of  the  ap- 
pellant at  Magnolia,  Mr.  Oroce  asked  him 
whether  he  wanted  No.  2 — that  is,  the  fast 
train  going  north — to  stop  for  him,  and  Mr. 
Reid  told  him  he  did,  and  Reid  asked  the 
ticket  agent,  while  purchasing  the  ticket, 
whether  No.  3  would  stop  for  him  on  his 
return  trip,  and  the  agent  said  in  substance 
that  H  would.  Mr.  Reid's  testimony,  to  be 
exact,  k  aa  follows:  "When  I  bought  the 
tidcet,  be  [i.  e.,  Qroce]  asked  me  if  I  want- 
ed No.  8  to  stop,  and  I  told  him  that  I  did; 
and  after  I  signed  the  ticket  I  said:  'No.  3 
will  stop  for  me  coming  back,  wilt  itf  And 
be  said,  'Yes.' "  Reid  further  testiflea  that 
he  ahmys  understood  that  No.  S,  when  go- 
ing north,  stopped  for  any  passenger  north 

ticket  on  a  street  car,  and  refused,  on  re- 
quest, to  explain  what  was  wrong  with  the 
transfer.  It  was  held  that  his  conduct 
showed  such  a  wilful  and  wanton  disregard 
of  the  rights  of  others  as  to  authorize  the 
imposition  of  punitive  damages. 

£i  Lucas  V.  Michigan  C.  R.  Co.  98  Mich. 
1,  39  Am.  St.  Rep.  517.  66  N.  W.  1039,  the 
conductor  took  up  plaintiff's  ticket  with- 
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of  Grenada,  Mississippi.  Acting  on  the 
faith  of  this  contract  made  wi^  this  ticket 
agent,  Reid  purchased  a  spedal  excuraitHt 
ticket  and  went  with  his  family  to  St.  Louis. 
When  he  got  ready  to  come  Imdc,  he  says 
that  he  went  to  the  ticket  office  at  St.  Louis, 
and  sign^  his  ticket  iu  the  presence  of  the 
agent,  and  bought  his  Pullman  berths  to 
Magnolia.  He  states  that  the  ticket  agent 
of  the  appellant  company  at  this  uptown  of- 
fice asked  him  for  his  railroad  ticket  when 
he  bought  his  berths,  and  directed  him  to 
sign  the  return  portion  of  the  ticket,  which 
be  did  in  the  agent's  presence,  and  the  ^ent 
witnessed  it  and  stamped  it, — all  as  custom- 
ary in  such  cases.  He  further  saya  that 
he  told  this  ticket  agent  of  the  train  he 
wished  to  use  this  ticket  on,  in  order  to  get 
berths  in  the  Pullman  car  on  that  train ;  he 
wished  to  use  his  ticket  on  No.  8,  the  fast 
train  going  south  by  Magnolia  on  the 
Illinois  Central  Railroad.  He  further  te«U- 
fies  that  in  St.  Louis  he  presented  his 
tickets,  railroad  and  Pullman,  at  the  gate 
of  the  Union  Depot,  and  the  employee  whose 
business  it  was  to  attend  to  that  matter 
asked  where  the  tickets  took  him  to,  and  he 
told  him  Magnolia,  Mississippi,  and  the  em- 
ployee opened  the  gate  and  he  walked  in, 
having  shown  the  tickets  to  this  gateman, 
and  that  this  gateman  let  him  enter  and 
board  No.  8.  Hejurther  testifies  that,  after 
he  boarded  the  train,  the  conductor  took  up 
his  railroad  tickets  and  bis  sleeping  ear 
tickets,  as  is  usually  done  in  such  cases,  and 
that  he  then,  with  his  family,  continued 
without  interruption  on  his  journey  until  be 
got  near  to  McComb  City,  about  7  miles 
north  of  Magnolia,  his  destination. 

Up  to  this  point  it  will  be  seen  that  every 
oflScial  of  iha  appellant  charged  with  the 
duty  of  selling  the  ticket,  in  the  first  place, 
and  of  accepting  and  stamping  and  witness- 
ing the  return  portion  of  the  tioket,  in  the 
second  place,  and  the  gateman  on  guard  at 
the  Union  Depot,  in  the  third  place,  and  the 
conductor  on  train  No.  3,  in  the  fourth 
.place,  each  and  all  acted  in  strict  con- 
formity with  the  special  contract  made  be- 
tween the  appellee  and  the  ticket  agent  who 
sold  him  the  excursion  ticket  at  Magnolia. 
The  appellee  acted  manifestly  on  the  faith 
of  this  contract,  and  expected  to  be  put  off 
in  accordance  with  it  on  his  return*.  He 
then  proceeds  to  say  that,  when  he  got  near 

out  giving  him  a  check;  plaintiff  moved  to 
another  car,  and,  when  the  conductor  again 
demanded  fare,  explained  that  it  had  been 
taken  up  in  the  other  car,  and  offered  to  gn 
with  the  conductor  to  such  car  and  prove 
hie  statement  witnesses;  but  the  con- 
ductor refused  to  investigate,  and  put  him 
off.  It  was  held  that  exemplary  damages 
were  proper. 
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to  McComb  City  on  hla  return,  the  con- 
ductor came  through  the  ear  and  handed 
him  Bomething,  and  that  he  aaked  the  con- 
ductor what  it  was,  and  the  oonduotOT  said 
it  was  his  ticket.  He  tiien  says;  "I  asked 
him  what  I  wanted  with  it,  and  he  said, 
'You  have  got  to  get  off  at  MeCoinb  City.' 
I  told  him  I  didn't  think  I  didj  that  my 
ticket  read  to  Magnolia.  He  said,  'I  have 
heard  that  before,'  and  pitched  the  ticket  in 
my  lap  and  went  on."  He  furthw  states 
that  tJie  manner  of  the  oimductor  was  ex- 
ceedingly diseonrteous;  that  he  tried  to  tell 
him  (our  or  Ave  times,  and  that  the  con- 
ductor refused  absolutely  and  peremptorily 
to  hear  any  explanation  whatever;  and  that 
all  this  was  witnessed  by  many  other  pas- 
sengers. Further  than  this,  it  appears  that 
Mr.  Galvani,  the  train  master,  was  aboard 
the  car,  and  Mr.  Raid  testified  positively 
that  he  went  to  Oalvanl  and  appealed  to 
him  to  get  the  train  stopped,  having  been 
introduced  to  him  by  Mr.  Thad  Lampton; 
that  he  explained  ^e  facts  and  circum- 
stances fully  to  Mr.  Galvanic  and  told  him 
that  his  ticket  said,  take  him  to  Magnolia, 
one  continuous  passage.  He  states  that 
Galvani  said  that  he  (Galvanl)  did  not 
have  any  authority  in  that  line,  and' that  he 
then  asked  him  as  a  favor  to  him  and  to  the 
ladies  that  were  with  him  to  have  the  train 
stopped  at  Magnolia  and  let  them  off,  and 
that  Galvani  said  that  he  did  not  have  any 
authority  in  that  line,  and  added,  "Anyway 
I  [Galvani]  would  be  afraid  to  do  it  on  ac- 
count of  the  trouble  you  are  having  down 
there."  This  trouble,  it  very  clearly  ap- 
pears, grew  out  of  an  effort  on  the  part  of 
the  citizens  of  Magnolia,  prominent  among 
whom  were  the  Lamptons,  to  force  the 
through  trains  to  stop  at  Magnolia.  Mr. 
Galvani  positively  denies  that  Mr.  Reid  was 
introduced  to  him,  or  that  any  such  conver- 
sation occurred.  Manifestly  the  jury  be- 
lieved Reid.  Mr.  Reid  further  testifies  that, 
about  this  time,  in  the  summer  of  1004,  Mr. 
Davis  went  to  St.  Louis  and  came  back  on 
this  No.  3,  and  that  Mr.  Butler  did  the  same 
thing,  and  that  Mr.  Middleton  did  the  same 
thing,  and  that  No.  S  stopped  for  all  these 
gentlemen.  On  cross-examination  Reid  was 
pressed  to  say  whether  the  conductor  did 
not  tell  him  that  he  could  not  stop  the  train 
unless  he  got  an  order  from  a  higher  official 
to  stop,  to  which  he  answered :  "No,  sir ;  he 
didn't  say  that.  I  don't  know  that  he  got  an 
order,  or  that  he  had  to  get  an  order." 

Dr.  Felder  testifica  that,  on  his  return 
from  the  World's  Fair  in  1904,  on  this  same 
No.  3,  it  stopped  for  him  to  fjct  off  at  Afag- 
nolia,  and  that  this  name  train  mattter,  Gal- 
vani, stopped  it;  hiinsolf  giving  the  order  to 
the  conductor.  On  cross-exHmination  it  was 
attempted  to  show  by  this  witness  that  the 
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reason  that  Galvani  stopped  fbe  train  was 
that  Folder's  wife  was  suffering  with  a  wdc 
headache  on  that  oooasion;  but  Felder  says 
this  waa  not  ixuB,  and  that  no  meh  reprs* 
sentation  was  nude  to  Galvani.  Galvasi 
contradicts  all  this,  too;  but  tbe  jniy  me- 
oepted  the  statement  of  Felder.  C.  E.  Davia 
testifies  that^  on  Us  return  from  tin 
World's  Fair  in  1904,  on  the  same  kind  of 
excursitm  tidcet,  the  defendant  had  its  train 
No.  3  stop  for  him  at  Magnolia.  On  cross- 
examination  he  saya  that  the  conductor  did 
this  on  account  of  old  aoquaintanceship  with 
the  wife  of  the  witness  Davis,  without  any 
order  of  any  kind.  W.  T.  Butler  testifies 
that,  on  his  return  from  the  World's  Fair 
in  St,  Louis  in  1904,  on  exactly  the  same 
kind  of  excursion  ticket  the  plaintiff  had, 
this  idraitical  train  ^o.  3  stopped  for  him 
at  Magnolia,  and  that  it  was  stopped  with- 
out any  request  or  order  of  any  kind, — 
stopped  upon  his  simply  telling  the  con- 
ductor that  he  wanted  to  get  off  at  Mag- 
nolia. J.  I.  Middleton  testifies  that  he  re- 
turned from  the  World's  Fair  in  the  fall 
of  1904,  and  that  the  train  was  stopped  for 
him  to  get  off  at  Magnolia, — this  same  No. 
3, — and  that  this  was  done  twice  in  the  fall 
of  1904.  Willie  Morse  testifies  that,  in  the 
month  of  July,  1904,  he  got  on  this  same 
train  in  St.  Louis  (No.  3) ;  and,  when  asked 
on  cross-examination  whether  he  did  not 
know  that  this  train  No.  3  never  stopped  at 
Magnolia  except  on  special  orders,  said  that 
he  did  not  Icnow  about  that, — that  he  knew 
it  stopped  sometimes.  West  Elliot  testi- 
fies, also,  that  he  bought  a  ticket  from  New 
Orleans  to  Uot  Springs  at  Magnolia,  and 
went  to  the  World's  Fair  in  1904,  and  that 
he  came  i>ack  on  this  same  No.  3,  and  it 
stopped  for  him  to  get  off  at  Magnolia,  and 
that  this  was  done  on  orders  from  a  local 
attorney  from  Magnolia. 

In  addition  to  all  this  testimony,  abso- 
lutely overwhelming,  on  the  proposition  that 
this  special  train  No.  3  did  stop  at  Mag- 
nolia, on  various  occasions  in  that  identical 
year  and  summer,  and  let  passengers  from 
the  World's  Fair,  and  other  passengers,  get 
off  at  Magnolia  without  any  special  order, 
and  abundantly  showing  that  Galvani  had 
himself  ordered  this  train  stopped,  in  other 
cases  than  emergency  cases,  without  any 
special  order  except  his  own  order,  the 
plaintiff  introduced  rule  No.  403  of  the  ap- 
pellant company,  which  is  as  follows: 
"Train  Masters.  403.  They  will  direct  the 
movement  of  trains,  make  requisitions  for 
coaches,  and  regulate  the  runs  of  the  crews." 
This  rule,  manifestly,  authorised  the  train 
master  to  stop  the  train  at  Magnolia ;  there 
being  nothing  in  the  record  to  show  to  the 
contrary.  The  testimony  of  Galvani  is  in 
flat  conflict  with  the  testimony  of  other 
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witnesses  in  the  case  'with  respect  to  what 
be  did  on  varioiia  occasions,  and  with  re- 
gard to  bis  power  to  order  the'train  stopped 
at  Magnolia.  The  jxiry  were  certainly  war- 
ranted,  if  they  saw  proper,  io  accepting  the 
testimony  of  the  other  witnesses. 

W.  B.  Groce,  the  ticket  agent,  and  a  wit- 
ness for  the  defendant,  testifies  that  Reid 
asked  him  if  No.  3  vould  stop  for  him  on 
"ids  return,  and  that  he  told  Reid  that  he  did 
not  suppose  thai  he  (Reid)  would  ex- 
perience any  trouble  in  getting  it  to  stop; 
that  it  had  stopped  for  other  people  on 
similar  occasions.  This  is  the  positive  testi- 
mony of  the  railroad  ticket  agent  himself. 
Surely  the  jury  were  warranted  in  believing 
that  this  special  contract  was  made,  and 
that  Reid  boarded  the  train  on  the  faith  of 
this  contract  and  this  representation  made 
by  the  ticket  agent.  Further  than  this, 
Groce  says,  in  answer  to  a  question  as  to 
what  be  meant  by  other  persons  getting  off 
on  similar  occasions,  that  he  meant  tliat  the 
train  generally  stopped  to  let  off  Chicago 
and  St.  Louis  passengers;  that  he  did  not 
know  how  oft^  they  had  done  this;  that 
sometimes  it  would  be  once  or  twice  a  week; 
and  this,  too,  was  the  positite  testimony  of 
a  witness  introduced  by  the  railroad  com- 
pany, and  that  witness  the  ticket  agent  him- 
self. How  it  is  possible  for  the  railroad 
company  to  contend,  in  the  face  of  this  testi- 
mony of  its  own  ticket  agent,  that  this 
special  contract  was  not  made,  and  that 
Iteid  did  not  board  this  train  on  the  faith 
of  this  representation  and  special  contract, 
it  is  certainly  difficult  to  understand.  Gtal- 
vani,  in  his  testimony,  actually  testifies  that 
he  did  not  remember  anything  about  Rfiid's 
being  introduced  to  him  by  Thad  lAmpton 
at  all,  nor  about  Reid's  having  any  conver- 
sation whatever  with  him  in  respect  to 
stopping  train  Xo.  3.  Thad  I^ampton,  in 
rebuttal,  testified  that  he  not  only  intro- 
duced Mr.  Reid  to  Mr.  Galvani  on  this  train, 
but  that  he  explained  to  Galvani  that  he 
( Reid )  was  associated  with  them  { the 
Lamptons),  and  had  charge  of  their  busi- 
ness in  Magnolia,  and  that  Mr.  Ed.  Harlan, 
an  engineer  of  the  railroad,  living  at  Mc- 
Comb  City,  was  with  them  when  this  oc- 
enrred.  Harlan  was  not  introduced  by  the 
railroad  company  to  contradict  Lampton. 

This  is  the  case  made  by  the  testimony, 
«zeept  that  there  is  a  good  deal  of  testi- 
BOny,  the  object  of  which  was  to  show  that 
there  was  trouble  and  bad  feeling  between 
the  Lamptons  and  tlie  appellant  company  in 
respect  to  stopping  this  through  train  at 
Magnolia ;  that  there  had  been  litigation 
about  this,  and  a  contest  before  the  railroad 
ounmission,  etc.  We  say  nothing  as  to  all 
this.  It  seems  to  us  to  be  utterly  immateri- 
al, in  any  view,  for  the  proper  decision  of 
niaUL(K^.) 


this  cause.  The  question  here  is  not  what 
state  of  feeling  might  exist  between  the 
Lamptons  and  the  railroad  company,  but 
whether,  in  this  particular  case,  the  conduct 
of  the  conductor  of  this  appellant  company 
in  this  case,  as  made  by  all  the  testimony 
which  we  have  hereinbefore  set  out,  was  wil- 
ful and  wanton.  It  must  be  too  clear  for 
any  further  comment  that  the  jury  were 
abundantly  warranted  in  believing  that  the 
special  contract  was  made  between  Groce 
and  Reid;  that  the  ticket  agent  did  agree 
with  Reid  that  No.  3  should  stop  for  him  on 
his  return;  that  Reid  acted  on  the  faith  of 
this  special  contract  and  the  faith  of  this 
representation  of  this  duly  constituted 
ticket  agent;  and  that  every  official  of  this 
appellant  company  connected  with  his  trans- 
portation, whether  in  Magnolia  or  in  St. 
Louis,  one  and  all,  conformed  to  this  con- 
tract thus  made  until  the  conductor  came 
along  at  McComb  City.  Now  the  precise 
point,  therefore,  on  which  the  defendant 
must  stand,  if  it  can  stand  at  all,  is  that 
this  conductor,  Grant  Lord,  was  not  guilty 
of  wilful  or  wanton  conduct  in  the  expulsion 
of  the  appellee  and  his  wife  and  children 
from  this  train;  and  the  basis  of  all  this 
reasoning  is  precisely  the  reasoning  that  has 
been  three  times  discarded  and  repudiated 
by  this  court;  to  wit,  that  the  conductor 
is  not  bound  to  listen  to  any  explanation, 
and  that  he  must  go  by  the  face  of  the  ticket 
which  is  shown  him,  and  that  he  is  not  re- 
quired to  listen  to  any  statement  setting 
forth  special  arrangements  or  special  repre- 
sentations made  by  the  duly  authorized 
ticket  agent  at  the  time  of  the  making  of 
the  special  contract;  and  this  is  said  to  be 
because  the  conductor  is  bound  by  a  rule  of 
the  company  to  act  in  this  way,  and  to  be 
governed  exclusively  by  the  face  of  a  mere 
ticket,  which  may  or  may  not  be  the  whole 
contract. 

We  thought  we  had  disposed  of  this  with 
sufficient  clearness  and  sufficient  emphasis 
in  Illinois  C.  R.  Co.  v.  Harper,  83  Miss.  560, 
64  L.RJ^.  283,  102  Am.  St.  Rep.  469,  35  So. 
764.  At  page  670  of  83  Miss.,  we  said:  "It 
is  idle  to  argue  that  the  conductor,  flatly  re- 
fusing to  listen  to  the  perfectly  reasonable 
explanation  made  by  this  woman,  and  put- 
ting her  off,  under  the  circumstances  de- 
tailed in  the  evidence,  at  night,  was  not 
guilty  of  such  intentional  and  oppressive 
wrongdoing  as  to  warrant  the  imposition  of 
punitive  damages.  It  may  as  well  be  under- 
stood, once  for  all,  that  this  court  proposes 
to  stand  by  the  doctrine  announced  in  the 
Drummond  and  Riley  Cases  as  the  just  and 
true  doctrine."  We  quoted  in  that  case 
from  the  opinion  of  Mr.  Justice  Lamar  in 
New  York,  L.  E.  ft  W.  R.  Co.  v.  Winter,  14.1 
U.  S.  at  pages  69  et  seq.,  36  L.  ed.  78.  12 
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Sup.  Ct.  Bep.  350,  the  following  pauage, 
which  we  again  repeat,  in  the  earnest  hope 
that  we  Biay  not  be  called  upon  to  state  it 
a  third  time:  "The  grounds  upon  which  it 
la  insisted  that  the  evidence  referred  to  was 
inadmissible  are  that  the  ticket  Itself,  and 
the  rules  and  rq;ulations  of  the  road  with 
respect  to  atop-over  checks,  ocmatitate  the 
contract  betwem  tiie  passenger  and  the 
road,  and  the  only  evidoioe  of  such  confaaet, 
and  that  no  representatioiu  made  Ij  a 
ticket  seller  could  be  reoeiTed  to  vary  or 
change  the  terms  of  sach  eontraet.  This 
ecmtentiou  cannot  be  sustained,  sad  la  op- 
posed to  the  authorities  upon  the  subject 
While  it  may  be  admitted,  as  a  general  rule, 
that  the  eontraet  beween  the  passenger  and 
the  railroad  eompai^  is  made  up  of  the 
ticket  which  he  purchases,  and  the  rules  and 
regulations  of  the  road,  yet  it  does  not 
follow  that  parol  evidenoe  of  wlwt  waa  said 
between  the  passenger  and  the  ticket  seller 
fn»  whom  he  purchased  his  tl^at,  at  the 
time  of  Bueh  purchase,  is  inadmissible,  as 
going  to  make  up  the  eontraet  ot  carriage, 
and  forming  a  part  of  it.  In  the  first  place, 
passengers  on  railroad  trains  are  not  pre- 
Bomed  to  know  the  rule*  and  r^ulations 
which  are  made  for  the  guidance  of  the  con- 
ductors and  other  employees  of  the  railroad 
companies  as  to  the  internal  affairs  of  the 
company,  nor  are  they  required  to  know 
them.  Hufford  Ghund  Bapids  &  Z.  B.  Go. 
M  Mieh.  6S1,  8  Am.  St.  Bep.  869,  31  N.  W. 
644.  In  this  ease  there  is  no  evidenoe,  as 
already  stated,  that  notice  or  knowledge  of 
the  existence  of  the  rules  oi  the  defendant 
eompaoy,  or  what  they  were,  with  respect 
to  stop-over  privileges,  was  brought  home  to 
the  plaintiff  at  the  time  he  purchased  his 
tieket,  or  at  any  time  thereafter,  llwre  was 
nothing  on  the  faoe  of  the  ticket  to  show 
that  a  stop-over  cheek  waa  required  of  the 
passenger  as  a  condition  precedent  to  his 
resuming  his  journey  from  Olean  to  Sala- 
manca after  stopping  off  at  the  former  i^oe. 
It  is  shown  by  the  evidence  that  Qlean  was 
a  station  at  which  stop-over  privileges  were 
allowed.  Under  such  eircuraatances,  it  was 
entirely  proper  for  the  {Mssenger  to  make 
inquiries  of  the  ticket  agent,  and  to  rely 
upon  what  the  latter  told  hira  with  respect 
to  his  stopping  over  at  Olean.  Ibid.;  Pal- 
mer V.  Charkitte,  C.  &  A.  R.  Co.  3  8.  C. 
S.  680,  16  Am.  Bep.  750 ;  Bumham  v.  Grand 
Trunk  B.  Oo.  6S  Me.  290,  18  Am.  Rep.  220; 
Murdoch  v.  Boston  &  A.  R.  C!o.  187  Mass. 
203,  60  Am.  Bep.  807;  Arnold  v.  Pennsyl- 
vania B.  Co.  116  Fa.  186,  2  Am.  St.  Bep. 
542,  8  Atl.  213." 

We  expressly  held  in  the  Harper  Case 
that.  If  the  company  had  any  such  rule,  ae 
here  contended  for,  that  the  conductor  must 
be  governed  by  the  face  of  the  mere  ticket 
17  L.R.A.(N'.S.) 
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alone,  which  may  be  but  a  part  of  the  eon> 
tract,  then  such  relation,  not  known  to 
the  passenger,  is  unreasonable  and  void; 
and  we  rdtermta  agiUn  tiiat  declaration. 
What  wa^  the  doctrine  of  the  Riley  Case,  68 
Miss.  766,  IS  LAjL  38,  24  Aol  St  Bep. 
300,  0  Bo.  448,  and  the  Dmmmond  Case,  73 
Hiss.  819,  20  So.  7,  just  referred  tof  This, 
as  set  forth  at  page  770  of  68  Hiss.;  *Thfr 
deeisitHiB  are  in  direct  and  palpable  eonfliet 
upon  tiie  li^lity  of  a  oommon  earrier  for 
faihiTe  to  tnnsport  a  paasenger  under  the 
eircumstanees  named.  In  Kew  York,  Michi- 
gan, Illinois,  Maryland,  Ohio,  Wiseonsin, 
Ommeotieut,  Xew  Jwsey,  Ifossaehusetts,  and 
North  Carolina  It  seems  to  have  been  de- 
cided that  the  tidot  presented  by  the  pas- 
senger is  the  <mly  evidence  of  his  right  to 
travel  upon  the  train  which  can  he  recog- 
nised 1^  the  oonductor,  and  that  if,  h; 
reason  of  the  negligence  of  other  sovanta  of 
the  carrier,  a  wrong  ticket  has  been  given 
to  the  passenger,  or  the  right  ticket  has  been 
given  to  him,  but  erroneously  taken  Iran 
him,  the  passenger'B  right  of  action  Is  for 
the  wrong  thus  committed,  and  that  he  may 
not  insist  upon  his  right  to  travel  on  tlw 
wrei^  ticket  or  without  it,  when  It  has  bee» 
taken  up,  and  recover  damages  for  the  re- 
fusal of  the  carrier  to  permit  him  to  do  so, 
and  that  the  earrier  may  lawfully  eject  him 
from  its  train,  using  no  more  force  than  is 
neeessary  fbr  that  purpose.  ...  On  Uw 
other  liand,  it  is  held  in  Geori^  and  Indi- 
ana that  the  passenger  is  entitled  to  travel 
according  to  his  real  contract  with  the  car- 
rier, where  the  mistake  in  giving  the  prop- 
er ticket  or  in  taking  up  a  proper  one  held 
by  ihib  passenger  is  caused  by  the  negligence 
of  tibe  servants  of  the  carrier.  Lake  Erie  ft 
W.  B.  Co.  T.  Fix,  88  Ind.  881,  46  Am.  Rep. 
464."  The  eourt  proceeded,  through  Justiee 
Cooper,  to  comment  and  call  attention  to 
the  butt  tiiat  Michigan  had  practically  over- 
ruled its  former  cases,  and  held  with 
Georgia  and  Indiana,  as  shown  by  the  case 
of  Hufford  V.  Grand  Ba{dds  &  I.  R.  Co.  64 
MicK  634,  8  Am.  St.  Bep.  850,  31  N.  W.  644. 
in  which  case  an  instructi<ni  was  held  to  lie 
erroneous  which  UAA.  the  jury  that  if  a 
tidcet  had  been  punched,  indioatii^  to  the 
conductor  tiie  punch  mark  that  it  had 
been  used  before,  Uutt  would  he  evidence  of 
infirmity  in  the  ticket,  and  the  plaintiff 
could  not  insist  upon  the  ticket's  being  re- 
ceived. The  Michigan  eupreroe  court  said 
that  instruction  was  erroneous,  observing 
that  "when  the  plaintiff  told  the  ctrndnctor 
on  the  train  that  he  had  paid  his  fare,  and 
stated  the  amount  he  paid  to  the  agent  who 
ga\-e  him  the  ticket  he  presented  and  told 
him  it  was  good,  it  was  the  duty  of  the  con- 
ductor to  accept  the  statement  of  the  plain- 
tiff until  he  found  out  It  was  not  tru^  no 
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natter  what  the  ticket  contained  in  words, 
tgurea,  or  other  marks."  The  court  then 
referred  .to  Hutchinson  on  Carriers,  S  fi71, 
and  the  authorities  cited  in  note  2,  and,  in 
concluding,  the  court  said:  "Where,  as 
here,  the  ticket  in  the  hands  of  the  passen- 
ger supports  and  conflrmB  the  truth  of  his 
statement,  and  no  possible  injury  can  result 
to  the  carrier  by  the  conductor's  accepting 
and  acting  thereon,  he  must  so  act,  or  re- 
fuse, at  the  peril  of  inviting  an  action  for 
damages  against  his  principal  if  the  state- 
ment be  true.  ...  A  passenger,  hold- 
ing and  attempting  to  use  such  ticket  under 
the  circumstances  disclosed  in  this  record, 
and  explaining  to  the  conductor  how  the 
mistake  occurred  hy  which  the  ticket  read 
in  the  wrong  direction,  makes  such  a  rea- 
wnable  and  probable  showing  as  entitles 
him  to  be  dealt  with  as  a  passenger;  and 
therefore  that  any  regulation  of  the  carrier 
authorizing  the  conductor  of  its  trains  to 
disregard  such  statement  is  unreasonable, 
and  need  not  be  submitted  to  by  the  pas- 
senger." Note  specially  this  last  clause. 
In  short,  the  Biley  Gaae  aligned  this  cojurt, 
practically,  with  the  Indiana  and  Georgia 
courts. 

The  only  cases  relied  on  by  the  learned 
<x)unsel  for  the  appellant  are  Illinois  C.  R. 
Co.  V.  Moore,  79  Miss.  766,  31  So.  438,  and 
Vicksburg  R.  Power  &.  Mfg.  Co.  t.  Marlett, 
78  Miss.  872,  29  So.  662.  A  close  examina- 
tion of  these  cases  will  show  that  they  have 
no  sort  of  application  to  the  ease  in  band. 
In  the  Marlett  Case  it  appears  from  the 
opinion  that  no  explanation  was  made  or 
offered  to  he  made  to  Conductor  Dyer,  who 
put  Marlett  off,  of  the  fact  tiiat  the  previ- 
ous conductor  had  failed  to  punch  the  ticket 
as  the  rule  required.  In  the  Moore  Case 
the  ticket  had  expired,  as  shown  on  its 
face,  and,  in  addition  to  this,  the  ticket  was 
unstamped.  In  other  words,  all  the  cir- 
cumstances tended  to  contradict  the  prof- 
fered explanation  of  Moore  as  to  how  the 
mistake  was  made  by  the  ticket  agent  at  Ox- 
ford. In  other  words,  the  circumstances, 
instead  of  supporting  the  explanation,  con- 
tradicted the  explanation.  That  was  the 
torning  point  of  that  case,  and  that  fact 
was  fully  appreciated  by  the  eminent  eoun- 
wl  for  the  appellant  In  that  case,  wlw  say 
in  their  brief,  at  page  770  of  70  Miss,  as 
follows:  "In  the  case  at  bar  there  is  not  one 
circmnstanee  which  tends  in  any  way  to 
com^xirate  the  statement  ol  the  plaintiff. 
In  fact,  everything  contradicted  his  state- 
ment. The  ticket  on  its  face  had  expired, 
and,  in  addition  to  tiiat,  it  was  unstamped, 
—nothing  to  show  that  it  came  from  the 
railroad  office  in  a  lawful  way,  or  when. 
There  was  no  exhibition  of  any  check,  as  in 
the  Holmes  Case,  76  Miss.  371,  23  So.  167, 
and  no  exhibition  of  the  stamp  coupons,  as 
17L.ILA.(N.S.) 


in  the  Riley  Case."  Obviously,  neither  of 
these  oases  sheds  any  light  on  the  point  in* 
volved  in  this  case.  As  stated  at  the  outset, 
this  case  is  controlled  perfectly  by  the  Har- 
per Case,  the  Riley  Case,  and  the  Drummond 
Case.  In  the  Drummond  Case,  73  Miss.  818, 
819,  20  So.  7,  it  is  expressly  stated  by  the 
court  that  appellee  made  no  "explanation  to 
the  conductor  of  the  circumstances  connect- 
ed with  the  purchase  of  the  ticket  and  of 
the  manner  in  which  he  received  from  the 
ticket  agent  the  ticket  he  had  not  applied 
for.  He  only  says  he  protested  against  his 
being  required  to  occupy  a  seat  in  the  sec- 
ond-class coach."  In  other  words,  the  Drum- 
mond Case,  in  this  respect,  is  exactly  like 
the  Marlett  Case.  But  the  court  further 
held  In  the  Drummond  Case,  at  page  819  of 
73  Miss.,  that  the  passenger's  ticket  is  not, 
in  all  cases,  conclusive  evidence  of  his  con- 
tract with  the  carrier,  yet  that  it  is  suf* 
ficient  evidence  to  justify  a  conductor  in 
acting  upon  it,  as  showing  the  actual  con- 
tract, in  the  absence  of  any  reasonable  state- 
ments made  to  him  by  the  passenger  that» 
through  fraud,  mistake,  or  inadvertence, 
it  (the  ticket)  does  not  show  the  real  con- 
tract. In  other  words,  '  the  court  held, 
squarely  and  properly,  that  it  is  always 
competent  to  show,  by  reasonable  explana- 
tions made  to  the  conductor,  that  the  ticket, 
through  fraud,  mistake,  or  inadverten<», 
does  not  set  out  the  real  contract. 

We  think  the  jury  were  well  warranted  in 
believing  from  the  testimony  in  this  case 
that  Galvani  had  full  power  to  stop  this 
train  without  any  higher  authoril^,  both 
from  the  testimony  of  the  witnesses  and 
from  the  rule  Ko.  403;  that  this  conductor 
should  have  listened  to  the  explanation  of- 
fered to  be  made  by  Mr.  Reid,  and,  having 
heard  it,  should  have  stopped  the  train  for 
the  appellee,  according  to  the  special  con- 
tract. Instead  of  doing  this,  he  pitches  the 
ticket  back  in  the  lap  of  the  appellee,  tdls 
him,  "I  have  heard  that  before,** — ^the  in- 
sultingly sinister  implication  involved  in 
which  is  too  obvious  for  comment;  and  wil- 
fully and  wantonly  and  peremptorily  re- 
fused to  hear  any  explanation  whatever. 
This  is  the  wilfulness,  this  Is  the  wanton- 
ness,— the  refusal  to  hear  any  explanation 
whatever, — ^which  authorized  the  court  to 
give  the  instructlMi  ngarding  punitive  dam- 
ages. 

We  think  the  action  of  the  court  below 
was  entirely  correct  in  giving  the  instruc- 
tion, and  the  judgment  is  affirmed. 

Miayes,  J.,  dissenting: 

I  do  not  think  the  facts  warrant  tiie  al- 
lowance of  exemplary  damages,  and  for  that 
reason  dissent  from  the  conclusion  of  the 
majority. 
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GERALD  M.  DREW,  Trustee  of  the  Eev- 
stone  Coal  ft  Supply  Company,  Bank- 
rupt, 

T. 

WALTER  P.  MTERB  et  ol.,  Appti^ 
(_  Kab.  — ,  110  N.  W.  781.) 

Bankrnptoy  —  action  to  aTold  profer- 

enoe  —  Jnviadlctlon. 

1.  The  itate  and  Federal  eourte  have  eon- 
current  jurisdiction  of  on  action  brought 
by  a  trustee  in  bankruptcy  to  avoid  a  pref- 
erence or  to  reoover  property  fraudulently 
conveyed  by  the  bankrupt.  Of  all  other  ac- 
tions brought  by  the  trustee  to  reoover 
property  belonging  to  the  bankrupt  the 
state  court  hae  sole  jurisdiction. 

Same  —  Insnfflclencjr  of  assets. 

2.  Where  a  trustee  in  iMukruptoy  rnks  to 
reooTO  tlie  proper^  of  the  bankrupt  In  an 

Heodnotes  1^  Caixoib,  O. 


action  which  the  bankrupt  might  have 
prosecuted  but  for  the  intervention  of  the 
bankruptcy,  he  is  not  required  to  allege  that 
he  bos  not  sufficient  assets  of  the  estate  in 
his  hands  to  pay  the  liabilities  thereof.  Such 
allegation  is  only  necessary  when  the  action 
is  brought  to  avoid  a  preference  or  fraudu- 
lent conveyance  made  by  tiie  bankrupt. 
Flint  V.  Chahrapka  (Neb.)  IIS  N.  W.  635,. 
distinguished. 

Trial  —  erfdence  —  snSdeBoy. 

3.  Evidence  examined,  and  held  sufTiciant 
to  mutoin  the  finding  of  the  trial  eoart, 

(Hay  21,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  plaintiff's  tamr  in  an  action  brought 
to  have  certain  moneys  on  deposit  declared 
the  property  of  the  l>ankrupt.  Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinicm. 


Oaae  tfote.  —  Effect  of  failure  to  allege 
and  prove  fatn^  of  <tf alms  by  oredltora 
and  in»uUUHenev  of  assets  in  action 
by  trustee  *n  jHttOcruptoy  to  recover 
assets  of  ettUOm,  or  to  sot  aside  prefer' 
enoe,  or  recover  propertp  frmtdu- 
lently  tranaferred  I»y  bamlcrupt. 

It  will  be  noted  that  Dbbw  t.  Myrbs  dis- 
tinguishes actions  by  the  trustee  to  recover 
assets  of  the  estate  in  the  hands  of  third 
persons,  and  actions  by  the  trustee  to  set 
aside  preferences  or  fraudulent  conveyances 
by  the  bankrupt,  in  determining  the  neces- 
sity of  alleging  and  proving  ^e  filing  of 
claims  by  creditors,  and  the  want  of  suffi- 
dent  assets  to  pay  same.  A  distinetion  be- 
tween such  actions  is  undoubtedly  a  fair  one 
to  draw.  As  to  assets  of  the  bankrupt  in 
the  hands  of  third  persons,  it  is  clearly  the 
right,  if  not  the  duty,  of  the  trustee,  to 
rMtUiCe  them  to  his  possession,  without  ref- 
erence to  the  question  of  whether  or  not 
creditors  have  filed  their  claims  against  the 
estate  he  repreHents;  or,  if  so,  wbether  or 
not  there  are  BufHcient  assets  in  his  hands 
to  pay  same.  This  question  seems  to  have 
arisen  in  but  one  case  other  than  Dbcw  T. 
Mtebs.  The  conclusion  reached  by  the  court 
in  that  case  is  in  harmony  with  the  fore- 
going. -In  this  cose  (Breekona  t.  Snyder, 
211  Fo.  176,  00  Atl.  676),  a  third  person, 
having  money  in  his  hands  belonging  to  a 
bankrupt,  objected  to  an  action  against  him 
by  the  trustee  to  recover  same,  upon  the 
ground  that  it  was  incumbent  upon  the 
trustee  to  show  tlut  there  were  unsatisfied 
creditors  at  the  time  the  money  was  re- 
ceived, at  the  time  the  suit  was  brought, 
and  at  the  time  of  the  trial,  The  court,  in 
answering  this  contention,  and  in  holding 
that  such  an  allegation  in  the  pleadings 
and  proof  of  such  facts  is  not  necenfiary. 
distinguished  an  action  to  recover  assets 
17  L.R.A.(N.S.) 


from  one  to  set  aside  a  fraudulent  or  prefer- 
ential transfer.  It  said  that  this  con- 
tention would  not  be  without  merit  if  a  re* 
oovery  had  been  sought  because  of  a  prefer- 
ential transfer;  it,  however,  pointed  out 
that  the  only  issue  at  the  trial  was  whether 
a  debt  hod  existed  and  been  paid.  If  a  debt 
had  existed  and  had  been  paid  under  thf 
issue  as  made,  no  recovery  could  be  bad.  If 
no  debt  existed,  it  could  not  have  been  giv- 
en to  the  defendant  to  discharge  a  debt.  It 
was  therefore  the  bankrupt's  money  in  the 
defendant's  hands,  to  which  the  trustee  was 
entitled. 

So  far  as  the  question  here  under  consid- 
eration is  concerned,  a  reference  may  be 
said  to  conBist  in  an  insolvent  person,  with- 
in four  months  of  his  adjudication  as  a 
bankrupt,  procuring  or  suffering  a  judgment 
to  be  entered  against  himself,  or  making  a 
transfer  of  his  property,  the  effect  of  whidi 
is  to  enable  the  preferred  oredltor  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  creditor  of  the  same  class. 

In  actions  by  a  trustee  to  set  aside  pref- 
erential transfers  of  property,  it  is  very 
generally  recognized  by  the  courts  that,  in 
order  to  be  entitled  to  relief,  he  must  al- 
lege and  prove  that  there  are  creditors  of 
the  same  class  as  the  preferred  creditor, 
and  that  the  effect  of  the  transfer  attacked 
is  to  give  the  transferee  a  greater  percent- 
age of  his  debt  than  other  creditors  of 
the  same  class  whose  claims  have  been  al- 
lowed against  the  estate.  Such  was  the 
doctrine  of  Schreyer  v.  Citizens'  Nat.  Rank. 
74  App.  Div.  478,  77  N.  Y.  Supp.  494,  where- 
in, in  an  action  by  a  trustee  to  set  asidi^ 
an  alleged  preferential  transfer  of  property, 
a  complaint  which  merely  alleged  the  in- 
solvency of  the  bankrupt  at  the  time  of 
the  transfer,  and  that  such  transfer  cre- 
ated an  unlawful  preference,  was  said  not 
to  state  a  cause  of  action,  because  it  failed 
to  allege  that  the  effect  of  the  transfer  wa» 
to  give  the  transferee  a  greater  percent- 
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Messrs.  C.  W.  Britt  and  M.  O.  Cnii- 
nlngliam,  for  appellant  Myers: 

The  buikruptcy  court  had  jurisdietioA 
both  of  the  subject-matter  of  tiiis  action, 
and,  as  well,  of  the  fmon  of  this  ai^Ilant, 
for  all  purposes. 

Act  of  Congress,  Feb.  1903,  chap.  2,  t  6> 
I  2;  Acta  of  1898  and  1903,  chap.  2,  t  7,  f  2. 

The  relationship  of  parties,  though  cal- 
enlated  to  awaken  suspicions,  is,  of  itself, 
■o  evidence  of  fraud  in  a  conveyance  of 
property. 

McEvony  Rowland,  43  Neb.  07,  61  N. 
W.  124;  Curry  v.  Lloyd,  22  Fed.  268;  Far 
rington  V.  Stone,  35  Neb.  456,  53  N.  W.  389; 
Bleiler  v.  Uoore,  88  Wis.  438,  60  N.  W. 
792;  Gage  Bros.  v.  Bums  (Neb.)  Ill  N. 
W.  791. 

Evidence  that  a  man  has  deposited  money 
in  a  bank  in  his  own  name,  and  drawn  it 
out  on  his  personal  check,  is  presumptive 
evidence  of  the  fact  that  the  money  is  bis. 

Boabnen's  Sav.  Bank  t.  Overall,  18  Mo. 
App.  510.  I 

age  of  his  debt  than  other  creditors  of  the 
same  class. 

This  doctrine  was  also  recognized  in 
Qrooka  t.  People's  Nat.  Bank,  46  App.  Div. 
SS5,  61  N.  Y.  Hupp.  604,  wherein  a  demur- 
m  to  a  eomplaint  to  set  aside  an  alleged 
[Keferetttial  transfer,  which  alleged  in  sub- 
stance that  the  effect  of  the  transfer  would 
be  to  enable  the  defendant  to  obtain  a 
greater  percentage  of  its  debts  than  any 
other  creditors  of  the  same  class,  was  held 
to  have  been  improperly  sustained,  as  this 
allMatkm  was  suffidMit. 

mere  a  petition  in  an  action  by  a  trus- 
tee to  recover  a  preferenUal  transfer  did  not 
in  substance  allege  that,  if  the  transfer 
were  permitted  to  stand,  the  creditor  would 
receive  a  greater  percentage  of  its  debt  than 
other  creutors  of  the  same  dau,  a  demur- 
rer thereto  was  aaid,  in  West  v.  Bank  of 
Lahoma,  16  Okla.  828.  86  Fac  469,  to 
have  been  properly  sustained. 

As  to  the  proof  in  sueh  a  case,  the  court, 
in  Baden  v.  Bertenshaw,  68  Kan.  82,  74  Fac. 
689,  said  that,  among  other  things,  it  must 
be  made  to  appear  that  the  alleged  prefer- 
ential  payment  had  the  effect  of  giving  to 
the  preferred  creditor  a  greater  percentage 
of  his  debt  than  other  creditors  of  the  same 
class;  and  an  instnictiMi  ttf  the  jury,  which 
placed  the  burden  on  the  defendant  of 
showing  that,  at  the  time  of  the  transfer, 
sufficient  property  had  been  provided  by  the 
insolvent  to  pay  other  creditors  of  the  same 
class  an  equal  percentage,  was  erroneous, 
the  burden  being  vjpm  t£e  tmstee  to  prove 
Hub  fact. 

To  the  same  eff'ect  also  Is  Kimball  v. 
DRflser,  98  Ue.  619,  67  Atl.  787,  wherein 
It  is  said  that  it  is  incumbent  upon  the 
tmitee'to  show  affirmatively  that  the  pay- 
ment made  to  the  defendant  gave  him  an 
opportunity  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditor  of  Me ' 
same  class.  ' 
17LJLA.(N.B.) 


An  agent  paying  hia  principal's  debt  is 
presumed  to  do  so  with  his  principal's 
money,  in  the  absence  of  evidence  to  the 
contrary. 

Schwartz's  Estate,  2  Woodw.  Dee.  393. 
Where  an  agent  receives  money  for  his 
principal,  to  wliich  a  third  person  is  m- 
titled,  and  pays  it  over  to  the  former,  be- 
fore demand  or  notice  from  the  latter,  such 
payment  discharges  the  agent  from  all  lia- 
bility. 

Upchurch  V.  Korsworthy,  15  Ala.  705; 
La  Farge  v.  Kneeland,  7  Cow.  4S6;  Duffy 
V.  Suchannan,  1  Paige,  453. 

Messrs.  Richard  S.  Horton  and  Gernld 
M.  Drew,  for  appellee: 

The  district  court  had  jurisdiction. 
Bankruptcy  act,  IS  23b,  60b.  67b. 

Calkins,  C,  filed  the  following  opin- 
ion: 

The  Keystone  Coal  &,  Supply  Company 
was  a  corporation  doing  business  in  the 
I  city  of  Omaha,  and  was,  by  the  district 

A  conveyance  made  by  an  insolvent  to  de- 
fraud his  creditors  is  valid  as  between  the 
parties,  and,  except  as  the  right  is  given 
to  the  trustee,  who  represents  the  creditors, 
can  be  attacked  only  by  creditors  who  have 
placed  themselves  in  a  position  to  question 
its  validity.  It  is  well  settled  that,  when 
such  a  conveyance  is  attacked  by  a  truuiee, 
he  must  allege  and  prove,  among  other 
things,  that  claims  of  creditors  have  been 
ffled  and  allowed  against  the  estate  he  rep- 
resents, and  that  he  has  not  suffident  ai- 
sets  in  his  hands  belonging  to  the  estate 
to  pay  such  claims.  Shelley  v.  Nolen,  39 
Tex.  Civ.  App,  307,  88  S.  W.  528;  Mueller 
V.  Bruss,  112  Wis.  406,  88  N.  W.  229;  Flint 
V.  Chaloupka  (Neb.)  115  N.  W.  535  (peti- 
tion by  trustee  to  intervene  in  a  suit  by 
a  judgment  creditor  to  set  aside  fraudulent 
conveyances) ;  Cnry  v.  Kurtz,  132  Iowa, 
105,  119  Am.  St.  Rep.  549,  106  K.  W.  690, 
109  N.  W.  452;  I^ser  v.  Bradford  Realty 
Co.  47  Misc.  463,  95  N.  Y.  Supp.  933;  Roney 
V.  Conable,  125  Iowa,  664,  101  N.  W.  505; 
Seager  v.  Armstrong,  95  Minn.  414,  104  N. 
W.  479;  Leavengood  v.  McGee  (Or.)  91  Fac. 
463. 

On  this  subject,  the  court,  in  Mueller  v. 
Bruss.  supra,  said:  "The  trustee  has  no  right 
superior  to  that  of  the  creditors  he  rep- 
resents. If  we  admit  that  the  facta  stated 
show  such  transfers  to  have  been  fraudu- 
lent, still  no  right  to  avoid  them  exists 
unless  it  appears  that  someone  was  harmed. 
It  seems  quite  evident,  without  argument, 
that,  unless  it  is  made  to  appear  that  the 
property  so  conveyed  is  needed  to  pay  the 
claims  filed  against  the  debtor,  the  tmstee 
has  no  right  to  set  such  conveyances  aside. 
The  complaint  is  insufficient  in  this  respect. 
It  ought  to  show  the  amount  of  claims 
filed,  and  the  value  of  the  assets  in  his 
hands,  so  that  the  court  may  determine  the 
j  necessity  of  resorting  to  this  proceeding." 
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court  of  the  United  States  for  the  diatrict 
of  Nebraska,  adjudged  a  bankrupt  upon  an 
involuntary  petition  filed  December  1,  1005. 
The  plaintiff,  who  is  the  trustee  appointed 
fa  said  bankruptcy  proceedings,  brought  this 
action  against  the  defendant  Myers  and  the 
City  Savings  Bank,  charging  that  a  de- 
posit made  by  Myers  in  said  bank  was  the 
proper^  of  said  bankrupt.  He  alleges  the 
insolvency  of  the  defendant  Myers,  and  asksi 
to  have  said  moneys  declared  the  property 
of  such  bankrupt,  and  the  defendant  Myers 
restrained  from  withdrawing  such  funds 
from  the  bank,  and  the  bank  from  paying 
out  the  funds  to  the  defendant  Myers  or 
his  order.  The  district  court  found  for  the 
plaintiff,  and  entered  a  decree  in  his  favor, 
from  which  this  appeal  is  prosecuted. 

1.  The  defendant  contends  that  the  state 
court  had  no  jurisdiction  of  this  suit.  Un- 
less there  is  some  provision  in  the  bank- 
ruptcy act  depriving  the  state  courts  of  such 
jurisdiction,  it  must  be  assumed.  Until  the 
amendment  of  1903  to  the  bankruptcy  act 
auch  actions  could  only  be  brought  in  the 
state  courts.  Hicks  v.  Knost  (D.  C.)  94 
Fed.  625,  Affirmed  in  178  U.  S.  641,  44 
L.  ed.  1183,  20  Sup.  Ct.  Rep.  1008.  Since 
the  amendment  of  1003  (act  July  1,  1898, 
chap.  541,  30  Stat,  at  L.  562  [U.  S.  Comp. 
Stat.  1001,  p.  3446]  as  amended  by  act  Feb. 
5,  chap.  487,  I  U,  32  Stet.  at  L.  790  [U.  S. 
Comp.  Stat.  Supp.  1907,  p.  1031])  suits  for 
the  recovery  of  property  under  $  60,  subdiv. 
b,  and  {  67,  subdiv.  e,  may  be  brought  in 
either  the  state  or  the  Federal  courts.  Sub- 
division b  of  {  60  relates  to  the  reeovaiy  of 
property  conveyed  by  the  bankrupt  in  vio- 
lation of  the  provisions  of  the  act  forbidding 
preferemies,  and  is  as  follows:  "(b)  If  a 
bankrupt  riiall  have  given  a  preference,  and 
the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  a  preference, 
it  shall  be  voidable  by  the  trustee,  and  he 
may  recover  the  property  or  Its  value  from 
such  person.  And,  for  the  purpose  of  such 
recovery,  any  court  of  bankruptcy,  as  here- 
inbefore defined,  and  any  state  court  which 
would  have  had  jurisdiction  if  bankruptcy 
had  not  intervened,  shall  have  concurrent 
jurisdiction."  Section  67e  of  the  bankrupt- 
cy act  refers  to  fraudulent  conveyances  made 
by  the  bankrupt,  and  provides  that  any  state 
court  which  would  have  had  jurisdiction 
if  bankruptcy  had  not  intervened  shall  have 
concurrent  jurisdiction  of  such  actions.  It 
is  plain  from  the  reading  of  these  sections 
that,  if  this  action  was  to  avoid  a  prefer- 
ence or  to  recover  propertv  fraudulently 
conveyed  by  the  bankrupt,  the  state  court 
would*  have  concurrent  jurisdiction  with  the 
Federal  court  of  the  same.  Of  ali  other  ac- 
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'  tions  brought  by  the  trustee  to  recover  prop- 
erty belonging  to  the  bankrupt,  the  stat* 
court  retains  sole  jurisdiction. 

2.  It  is  Ofmtended  that  the  petition  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  that  it  does  not  allege  that  the 
property  in  the  hands  of  the  trustee  is  in- 
suSicient  to  discharge  ^the  debts  of  the  bank- 
rupt; and  the  case  of  Flint  v.  Chaloupka 
(Neb.)  116  N.  W.  635,  is  cited  to  sustain 
that  position.  The  rule  enunciated  in  Flint 
v.  Chaloupka  and  the  cases  cited  to  support 
the  same  is  restricted  to  cases  brought  by 
the  trustee  to  avoid  preferences  or  to  re- 
cover properly  conveyed  by  the  bankrupt  in 
fraud  of  the  creditors.  The  reason  for  the 
rule  is  that  such  actions  are  essentially  in 
the  nature  of  creditors*  bills,  and  that  the 
insufficiency  of  the  proper^  left  in  the 
debtor's  hands  after  nmking  fraudulent  con- 
veyances ia  an  essential  element  of  the  right 
of  the  creditor  to  queafjon  such  conveyances. 
Here  the  plaintiff  claims  that  defendant's 
father,  who  was  an  officer  of  the  bankrupt 
corporation,  taking  advantage  of  this  posi- 
tion, withdrew  or  possibly  embezzled  some 
$500  of  its  funds,  which  he  turned  over  to 
the  defendant,  his  son,  and  which  was  by 
him  deposited  in  the  defendant  bank.  In 
such  a  case  the  bankrupt,  but  for  the  ap- 
pointment of  the  trustee,  could  have  main- 
tained this  action  to  recover  such  money. 
We  think  it  safe  to  say  that  the  trustee  of 
a  bankrupt  may  maintain  any  action  which 
the  bankrupt  might  Imve  maintained  but 
for  the  intervention  of  the  bankruptcy,  and 
that  it  is  not  necessary  in  such  a  case  for 
him  to  state  that  the  proper^  already  in 
his  hands  is  insufficient  to  pay  the  debts 
of  the  bankrupt.  It  is  only  vrben  he  brinf>s 
an  action  which  is  in  the  nature  of  a  cred- 
itors' bill  that  he  is  required  to  make  such 
all^ation. 

3.  The  defendant  insists  that  the  evidence 
is  insufficient  to  sustain  the  finding  of  the 
district  court.  It  appears  that  J.  F.  Myers 
was  the  secretary  of  the  corporation,  and 
that  his  son,  the  defendant  Walter  P.  Myers, 
was  an  employee  thereof;  that  during  the 
last  days  of  the  existence  of  the  corporaUon, 
and  while  its  financial  dissolution  was  im- 
minent, J.  F.  Myers  overdrew  his  account 
with  the  corporation  some  $600  or  $000; 
and  that  he  paid  practically  the  same  sun 
to  his  son  Walter,  who  deposited  a  like 
amount  in  the  defendant  bank.  It  is  claimed 
that  J.  F.  Myers  was  indebted  to  his  aoa, 
the  defendant,  and  that  this  money  was  paid 
in  the  discharge  of  such  debt.  It  was  alw 
claimed  that  J.  F.  Myers  received  money 
from  other  sources;  but,  after  makln;  all 
possible  allowances  for  money  so  received, 
the  evidence  is  irresistible  that  the  amount 
for  which  the  district  court  final^  rendmd 
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judgment,  to  wit,  $433.12,  was  taken  by  J. 
F.  Myen  from  the  funds  of  the  company, 
paid  to  his  son,  the  defendant  Walter,  and 
by  him  deposited  in  the  defendant  bank. 
That  this  money  was  wrongfully  taken  from 
the  corporation  cannot  be  questioned,  and 
that  the  defendant  received  the  same,  know- 
ing the  source  from  whence  it  came,  can  rea- 
■mably  be  inferred  from  the  circumstances; 
and  this  inference  is  not  satisfactorily  orer- 
cwne  by  the  testimony  of  the  defendant  him- 
self. We  therefore  recommend  that  the 
judgment  of  the  district  court  be  affiimed. 

Fawcett  and  Root}  CC,  concur. 

Per  Curiam ; 

Vor  the  reasons  stated  In  the  foregoing 
oplnioa,  the  judgment  of  the  District  Court 


OHIO  SUPKEMK  001TBT. 

SSABS  et  al.,  PUTs.  in  Err., 

BEN  JAUm  SEAB6  et  aL 

(77  Ohio  St.  104.  82  N.  E.  10ff7.) 

mil  —  execution  —  oompllanoe  with 
statute. 

1.  In  the  interpretation  of  the  statute 
regulating  the  execution  of  wills  the  inten- 
tion of  the  lo^slature  controls,  and  a  will 
that  is  not  executed  as  required  by  statute 
is  invalid,  nbtwitbstanding  the  intention  of 
the  testator. 

Same  —  validity  —  printing. 

2.  A  will  is  not  invalid  because  it  is 

rrtlv  in  print.    The  word  **writing,"  in 
5016.  Rev.  Stat.  1802,  includes  printing. 
Same  —  place  of  slffnatnre. 

3.  A  will  is  not  signed  at  the  end  thereof 
by  the  party  making  the  same,  when  it  is 

Headnotes  by  the  Contr. 


written  by  the  party  making  it  upon  a 
printed  blank  form  containing  a  testi- 
monium clause  with  blanks  for  the  name  of 
the  place  and  the  date  of  execution,  which 
he  mis.  and  immediately  following  this  a 
blank  line  for  the  signature  of  the  maker, 
which  he  leaves  blank,  although  he  has 
written  bis  name  in  the  atteatation  clause, 
immediately  following  the  testimonium 
clause,  in  a  blank  left  for  the  name  of  the 
testator,  and  may  have  intended  such  act  as 
a  signing. 

Trial  —  defective   will  —  directed  vei^ 
dice 

4.  On  the  trial  of  an  action  to  contest  the 
validilr  of  a  will,  when  it  appears  on  the 
face  of  the  will  that  it  was  not  signed  at 
the  end  thereof  as  required  by  statute,  it 
is  not  error  for  the  tnal  judge  to  direct  a 
verdict  that  the  writing  is  not  a  valid  wilL 

{November  19,  1907.) 

ERROR  to  the  Circuit  Court  for  Cuya- 
hoga County  to  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Common 
Pleas  in  plaintiffs'  favor  in  an  action 
brought  to  set  aside  the  probate  of  a  will. 
Reversed. 

Statement  by  Snmmers,  J.; 

On  the  6th  day  of  June,  1903,  Armlnda 
S.  Nicholson,  of  Lakewood,  Cuyahoga  coun- 
ty, Ohio,  wrote  her  last  will  and  testament 
on  a  printed  blank  form  of  will.  Following 
the  last  item  of  the  will  is  a  blank  space 
the  full  width  of  the  paper  and  about  0 
inches  in  length.  Following  this  blank 
space  is  a  printed  blank  testimonium  clause, 
as  follows: 

'In  testimony  whereof.  I  have  set  my 
hand  to  this  my  last  will  and  testament, 

at  this  day  of  ,  in  the 

year  of  our  Lord  One  Thousand   

Hundred  and   " 

Then  follows  a  blank  line  extending  about 
half  way  across  the  width  of  the  page  for 
the  signature  of  the  testator.   Then  there 


Cam  Note.  —  When  iHU  deemed  to  have 
"been  elgned  or  aubeeribed  at  the 

end. 

This  note  is  confined  to  the  question  when 
a  will  is  deemed  to  be  signed  or  subscribed 
by  the  testator  at  the  foot  or  end  thereof 
in  compliance  with  a  statutory  requirement; 
and,  for  tli**  purpose  of  this  note,  it  assumes 
that  in  all  the  cases  herein  cited  the  formal 
requisites  of  due  execution  have  been  com- 
plied with,  the  only  question  being  whether 
the  testator's  signature  was  written  in  the 
proper  place.  Cases  are  excluded  where 
the  testator  adds  a  clause  to  his  will  after 
the  execution  thereof. 

The  statutes  of  several  states  require  that 
a  will  shall  be  signed  or  subscribed  by  the 
testator  at  the  end  thereof;  while  the  stat- 
ute of  1  Vict.  chap.  26,  {  9,  requires  the 
nL.R.A.(N.S.)  23 


testator's  name  to  be  subscribed  at  the  foot 
or  end  of  the  will ;  ail  it  was  held  that  the 
requirements  of  the  latter  statute  must  be 
strictly  complied  with,  it  led  to  the  adop- 
tion of  the  remedial  statute  of  15  Vict.  chap. 
24,  which  permitted  great  latitude  in  de- 
termining what  would  constitute  the  foot  or 
end  of  a  will.  For  convenience,  the  Bngliah 
cases  are  grouped  together.  No  general 
rule  can  be  laid  down  as  to  what  will  or 
will  not  be  a  sufficient  compliance  with 
such  statutes,  as  each  ease  must  depend 
upon  its  own  facts. 

The  decisions  of  the  New  York  court  of 
appeals  as  to  what  constitutes  a  sufficient 
compliance  with  the  statute  of  that  state 
requiring  that  a  will  shall  be  subscribed  by 
the  testator  at  the  end  thereof,  with  the 
exception  of  Sisters  of  Charit^v.  Kel^, 
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is  a  heavy  line  extending  clear  across  the 
page,  and  following  this  heavy  line  appears 
the  following  printed  blank  attestation 
clause: 

"The  foregoing  instrument  was  signed  by 
the  said    in  our  presence,  and  by 

  published   and   declared   as  and 

for   last  will  and  testament,  and  at 

 request,  and  in    presence,  and 

in  the  presence  of  each  other,  we  hereunto 
subscribe  our  names  as  attesting  witnesses, 
at   ,  this    day  of   a. 

D.I.... 

"  ,  resides  at  

"  ,  resides  at   " 

The  blanks  in  this  testimonium  clause 
and  attestation  clause  she  filled  in,  and 
they  then  read  as  follows,  including  the 
signatures  of  the  two  witnwses: 
"In  testimony  whereof,  I  have  set  my 


hand  to  this  my  last  will  and  testament,  at 
Lakewood,  Ohio,  this  sixth  day  of  June, 
in  the  year  of  our  Ixird  one  thousand  nine 
hundred  and  three. 


"The  forcing  instrument  was  signed  by 
the  said  Arminda  S.  Nicholson  in  our  pres- 
ence, and  hy  her  published  and  declared  am 
and  for  her  laat  will  and  testament;  and  at 
her  request,  and  in  her  presence,  and  in  the 
preaenee  of  each  other,  m  herennto  nib- 
aerihe  our  namee  as  attesting  witneases,  at 
Lakewood,  Ohio,  thia  nxth  day  at  June, 
A.  D.  1903. 

"J.  W.  Southern,  raridea  at  Lakewood.  O. 

"Julia  K.  Southern,  resides  at  Lakewood,  0." 

On  the  30th  day  of  April.  1904,  she  died, 
and  on  the  8d  day  of  May,  following  mr 


67  N.  Y.  400,  are  tufBeiently  eet  out  in  the 
opinion  of  Seabs  t.  Bbabb. 

Signature  in  bo^y  will. 

Wills  hare  been  held  to  have  been  signed 
or  snbseribed  at  tiie  end  thereof,  within  the 
meaning  of  such  a  statute,  under  the  follow- 
ingcircumstancea : 

Where  the  testator's  name  was  written  in 
the  caption  of  a  holographic  will.  Johnson's 
Estate,  Myrick  Prob.  Ct.  Rep.  (Cal.)  6; 
Barker's  Estate,  MyTiak  Prob.  Ct.  Bep. 
(Gal.)  78;  Donoho's  Estate,  Myrick  Prob. 
Ct.  Rep.  (Cal.)  140.  Contra.  Armani's  Suc- 
cession, 43  La.  Ann.  310,  27  Am.  St.  Rep. 
183,  9  So.  60;  Funston'a  Estate,  24  Fa.  Co. 
Ct.  135. 

Where  the  testator's  signature  was  writ- 
ten in  the  body  of  the  testimonium  clause 
ef  a  will.  Re  Acker,  6  Dem.  19;  Re  Noon, 
31  Misc.  420,  66  N.  Y.  Bnpp.  668  (holo- 
graphic will). 

But  the  testator's  signature  in  the  caption 
of  a  will  was  held,  in  Jones  Jones,  3  Met. 
(Ky.)  266,  not  to  he  a  auflBoient  compliance 
with  such  a  statute. 

Name  following  attestation  clause. 

A  will  is  signed  at  the  end  where  the  tes- 
tator's signature  follows  the  attestation 
clause,  and  is  written,  either  above  or  below 
the  names  of  the  witnesses.  Younger  v. 
Duffle,  94  N.  Y.  535,  46  Am.  Rep.  156;  Re 
Laudy,78  Hun,  470.  29  N.  Y.  Snpp.  136,  af- 
firmed without  opinion  in  147  N.  Y.  699,  42 
N.  E.  724;  Re  Cohen.  1  Tucker.  286. 

Blank  qtaee  above  testator's  signature. 

The  court  said,  in  Re  Blake,  infra,  that 
it  was  not  necessary  that  the  testator's  sig- 
nature should  be  upon  the  first  or  second 
line  below  the  testamentary  clause  if  no 
dispositive  provisions  follow  the  signature. 

And  it  was  said  in  Re  Oilman,  38  Barb. 
364,  affirming  1  Redf.  354,  that  a  will  was 
sigoed  at  the  end  when  nothing  intervened 
between  the  instrument  and  ^ho  aubsorip- 
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tion,  aa  the  ^stance  from  the  laat  line  there- 
of to  the  testator's  awnatare  is  not  fixed 
by  statute;  and  tiiat  wb  end  of  the  instru- 
ment commeneea  and  continues  vntil  Boine 

other  writing  occurs. 

And  it  was  said,  although  ohiter,  in  8o- 
ward  V.  Soward,  1  Duv.  126,  that  no  gen- 
eral rule  could  he  laid  down  as  to  what 
would  constitute  unnecessary  and  unreason- 
able blank  space  between  the  conclusion  of  a 
will  and  the  testator's  signature,  as  each 
case  muBt  depend  upon  its  own  particular 
facts  and  eircumatances. 

Thus,  a  will  baa  been  held  to  have  been 
signed  at  the  end  under  the  following  eir- 
cum  stances: 

Where  the  testator's  signature  was  placed 
at  the  top  of  the  reverse  side  of  the  p<tper 
upon  which  the  will  was  written.  Uorrow'a 
Estate,  204  Pa.  479,  64  Atl.  313. 

Where  a  blank  page  intervened  between 
that  on  which  a  codicil  was  completed, 
where  the  testator  placed  his  signature,  and 
the  page  on  which  the  oodidi  b^an.  Re 
Oilman,  supra. 

Where  the  testator's  signature  to  a  will 
which  was  written  on  a  printed  form  was 
placed  at  the  end  of  a  printed  testimonium 
clause,  and  a  blank  space  of  more  than  one 
half  of  a  page  intervened  between  the  end  of 
the  testamentary  provisions  and  such  clause. 
Re  Blake,  136  Cal.  306,  89  Am.  St.  Rep.  136. 
68  Pac.  827. 

Where  the  testator's  signature  was  writ- 
ten upon  the  outside  of  a  four-page  form  of 
will,  beneath  a  printed  portion  intended  to 
constitute  the  face  of  the  instrument  when 
folded,  and  all  of  the  dispositive  portions 
were  written  on  one  half  of  the  first  and 
second  pages  with  transverse  red  lines 
drawn  thcrefr(»n  to  the  bottom  of  the  pages, 
and  the  third  page  contained  an  nnfllled 
form  for  the  appointment  of  an  executor, 
the  revocation  of  former  wills,  and  testi- 
monium and  attestation  clauHes.  Re  Sea- 
man, 146  Cal.  456,  106  Am.  St.  Rep.  63,  80 
Pac.  700. 

In  Re  Seaman,  supra,  the  court  said: 
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will  wo  presented  to  the  probate  court  of 
Cnjthogft  county  for  admission  to  probate, 
and  it  waa  admitted  to  probate  by  that 
court.  In  June,  1904,  the  plaintifTs  in  error 
filed  their  petition  In  the  court  of  common 
pleas  of  that  coun^,  asking  that  tb«  wilt 
be  set  aside  for  the  reasons,  among  others, 
that  it  was  not  liaadwritten  or  typewrit- 
ten; that  it  was  not  signed  by  the  said  Ar- 
misda  S.  Nicholson;  that  it  was  not  signed 
by  her  at  the  end  thereof,  nor  by  any  per- 
son in  htf  presence  by  her  express  direc- 
tion. Answers  were  filed,  and  oa  January 
4th,  1005,  tiw  oonrt  made  the  following  or- 
der: 

"JamiEiy  4,  1905.  The  Conrt:  The  mo- 
titm  by  the  defmdants  to  require  the  plain- 
tiff to  make  his  potion  more  definite  and 
eertafUt  and  praying  for  an  order  directing 
an  lame  to  be  made  upon  the  reeord  in  this 

**Tbe  provision  that  the  will  must  be  sub- 
scnbed  at  the  end  thereof  requires  the  tes- 
tator's name  to  be  written  at  the  termination 
of  the  testamentary  provisions  which  he 
makes  in  the  instrument.  The  'will'  at  whose 
end  the  name  is  to  be  subscribed  is  not  the 
sheet  of  paper  or  other  material  npoD  which 
these  testamentary  provisions  are  written, 
but  it  is  the  declaration  which  the  testator 
has  written  thereon  for  such  testamentary 
dispositions,  and  the  'end  thereof  is  not  the 
foot  or  physical  end  of  the  sheet  of  paper 
iinon  which  the  'will'  is  written  but  is  the 
physical  termination  of  the  testamentary 
provisions  which  constitute  the  will." 

There  is  a  sufficient  signature  at  the  end 
of  n  win  where  a  testator  drew  three  checks 
on  one  sheet  of  paper,  payable  to  his  daugh- 
ters, and  signed  them  without  removing  them 
from  his  check  book,  and  wrote  upon  the 
stub  of  the  book  the  statement:  ^'Drawn 
to  order  of  .  .  .  [his  daughter],  being  ex- 
ceedingly ill  at  the  time  the  checks  were 
drawn, — ^if  I  get  well  they  may  not  get  the 
money;  if  I  do  not,  I  will  be  most  glad  if 
they  come  Into  their  possession."  Lam- 
baert's  Estate,  10  Fa.  Co.  Ct.  10. 

Matter  following  testator's  signature. 

On  the  ground  tha.t  the  additional  matter 
following  the  testator's  signature  was  no 
part  thereof,  wills  have  been  held  to  be 
signed  or  subscribed  at  the  end  thereof,  with- 
in the  meaning  of  such  a  statute,  under  the 
following  circumstances: 

Whore  an  unsigned  clause,  to  the  effect 
that  the  executor  of  the  will  was  not  re- 
quired to  give  bond,  follows  the  testator's 
signatnre  and  the  attestation  clause.  Baker 
T.  Baker,  61  Ohio  St.  217,  37  N.  E.  126. 

Where  a  testator's  signature  was  followed 
try  a  date,  together  with  his  place  of  resi- 
dence.   Flood  V.  Pra«ro(T.  79  Ky.  607. 

Where  some  calculations  in  figures  fol- 
lowed below  the  testator's  sifniature,  which 
had  no  relation  to  the  writing.  Fouche's 
EsUte,  147  Pa.  395,  23  Ati.  647. 
I7L.R.A.(N.S.) 


I  cause,  is  heard  and  refused  as  to  the  re- 
[  quest  to  make  more  definite  and  certain, 
and  granted  as  to  the  request  to  direct  an 
issue  to  be  made  upon  the  record.  Where- 
fore, it  appearing  to  the  court  that  the 
plaintiff  in  this  case  seetcs  to  set  aside  a 
certain  paper  writing  purporting  to  be  the 
last  will  and  testament  of  Arminda  Nichol- 
son, deceased,  late  of  the  county  of  Cuya- 
hoga, Ohio,  which  has  been  admitted  to  pro- 
bate in  said  eonnty,  according  to  the  stat- 
ute in  such  case  made  and  provided,  and 
no  issue  being  made  up  by  the  pleadings,  it 
is  now  ordered  that  the  validity  of  said 
will  be,  and  it  herel^  is,  put  in  issue  lie- 
tween  the  parties  hereto,  and  that  it  be 
asoertained  by  the  verdict  of  a  jury  whether 
said  writing  is  or  is  not  the  last  will  and 
testament  of  said  Anninda  Nicholson,  de- 
ceased." 

Where  the  testator's  signature  was  fol- 
lowed by  additional  matter  stating  that 
erasures  and  alterations  in  bis  will  were 
made  by  bim,  and  that  he  desired  the  will 
carried  out  as  though  it  had  not  been  al- 
tered, which  was  followed  by  his  signature, 
and  further  directions  were  added  as  to  Ms 
funeral  and  burial,  as  to  the  amount  of  in- 
surance that  would  be  due  at  his  death,  and 
a  direction  to  pay  the  amount  mentioned 
in  the  will  to  legatees ;  as  such  matter  is  to 
be  treated  as  an  unexecuted  codicil  which 
will  not  affect  the  validity  of  the  wit). 
Smith's  Estate,  9  Pa.  Co.  Ct.'333. 

Where  an  unsigned  addition  to  a  will,  fol- 
lowing the  testator's  signature  and  the  at- 
testation clause,  gave  the  date  the  will  was 
begun  and  the  fact  that  it  was  added  to 
from  time  to  time  as  occasion  occurred,  be- 
fore its  execution.  Wikoff's  Appeal,  16  Pa. 
281,  63  Am.  Dec.  S97. 

As  there  is  no  connection  between  the  will 
proper  and  a  clause  written  and  signed  by 
the  testator,  following  the  attestation  clause, 
requesting,  if  a  certain  sum  is  receiTOd  for 
his  home,  that  a  designated  amount  be  given 
to  each  of  two  persons,  the  will  maj  be  giv- 
en effect  by  rejecting  such  clause.  Conboy  v. 
Jennings,  1  Thomp.  &  C.  622. 

And,  on  the  ground  that  the  appointment 
of  an  executor  is  no  part  of  a  will,  the  tea- 
tator'a  signature  is  at  the  end  of  a  will 
where  it  is  followed  by  a  clause  appointing 
an  executor.  McCuIIough's  Estate,  Myrick 
Prob.  Ct.  Rep.  (Cal.)  76. 

Or  when  followed  by  a  clause  appointing 
executora,  and  empowering  them  to  sell  and 
dispose  of  the  testator's  property,  as  well  as 
by  an  unsigned  codicil.  Ward  v.  Putnam, 
119  Ky.  889,  85  S.  W.  179. 

But,  on  the  other  hand,  on  the  ground 
that  the  appointment  of  an  executor  is  an 
important  part  of  a  will,  it  bos  lK>en  held 
that  such  a  statute  is  not  complied  with 
where  it  is  preceded  by  the  testator's  sig- 
nature. McGuire  v.  Kerr,  2  Bradf.  244: 
Baird's  Estate,  3  Pa.  Dist.  R.  614;  Wine- 
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Li  Oetober,  1900,  the  case  was  triad  by 
a  juiy.  The  dtfendante  offered  in  evidence 
the  will  and  a  oerUfled  copy  of  the  order 
of  probate,  and  rested.  The  plaintiffs  then 
requested  the  court  to  direct  the  jury  to  re- 
turn a  verdict  that  the  writing  produced  as 
the  last  will  ot  Arminda  S.  Nicholson  is 
not  her  valid  last  will  and  testament,  for 
the  reason  that  the  testimony  is  insufficient 
to  sustain  the  alleged  will.  The  defendants 
then  asked  leave  to  withdraw  the  submis- 
sion of  the  case  for  the  purpose  of  offering 
additional  evidence,  and  they  then  offered 
to  prove  that  the  words,  "Arminda  8.  Nich- 
olson," in  the  attestation  clause,  were  the 
handwriting  and  signature  of  Arminda  8. 
Kicholson,  and  that  after  her  death  the 
said  will  was  found  among  her  private  pa- 

land's  Appeal,  118  Pa.  37,  4  Am.  St.  Rep. 
671,  12  Atl.  301. 

Or  where  the  testator's  signature  is  fol- 
lowed by  an  appointment  of  an  executor 
and  an  unsigned  testimonium  clause.  Re 
Nies,  13  N.  Y.  S.  R.  7S6;  Be  Gedney,  17 
Misc.  500,  41  N.  Y.  Supp.  205 ;  Be  Jacobson, 
6  Dem.  208. 

Or  where  the  testator's  aignatore  is  writ- 
ten in  the  middle  of  a  clause  appointing  an 
executor,  which  is  followed  by  a  revocation 
and  a  regular  testimonium  clause.  Sisters 
of  Charity  v.  Kelly.  67  N.  Y.  409. 

In  Sisters  of  Charity  v.  Kelly,  supra,  in 
answer  to  the  contention  ttwt,  as  the  whole 
testamentary  jlisposition  preceded  the  testa- 
tor's name,  the  clause  appointing  an  executor 
might  be  rejected  and  an  administrator  with 
the  will  annexed  be  appointed,  the  court 
said:  "We  cannot  be  sure  that  such  was 
the  purpose  of  the  testator.  There  are 
cases  in  which  quite  a  material  part  of  the 
intention  and  forecast  of  the  testator  cen- 
ters in  the  selection  of  persons  to  execute 
his  testamentary  purpose;  where  important 
trusts  are  created  in  behalf  of  natural  per- 
sons, important  charitable  institutions  are 
founded,  or  other  lar^  and  far-reaching  de- 
signs are  shaped,  and  the  administration  and 
f>\f>ciition  of  them  committed  to  the  execu- 
tors of  the  will,  who  are  not  named 
until  the  including  clause  of  it.  In- 
deed, it  is  not  an  unknown  thinp; 
that  the  sole  object  of  the  making  of 
a  last  will  has  been  to  appoint  an  executor, 
giving  no  testamentary  disposition  of  the 
estate,  but  leaving  the  executor  to  dispose 
of  it  according  to  the  statute  of  distribu- 
tion ;  and  such  a  will  must  be  proved.  .  .  . 
So.  the  clause  of  revocation  of  all  former 
wills  is  sometimes  of  much  import,  and  it 
is  usually  the  final  provision  in  a  will. 
.  .  .  To  say  that  where  the  name  is, 
there  is  the  end  of  the  will,  is  not  to  ob- 
serve the  statute.  Tliat  requires  that  where 
the  end  of  the  will  is,  there  shall  be  the 
name.  It  is  to  make  a  new  law  to  say  that 
where  we  And  the  name,  there  is  the  end 
of  the  will." 

And.  nn  the  ground  tbat  the  nutter  fol- 
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persi  in  a  bca,  and  inside  of  an  envelop* 
upon  which  was  indorsed  in  her  own  hand- 
writing tiie  words  ''Last  Will  and  Testa- 
ment of  Armind&  S.  Nicholson."  This  tai- 
mony  tiie  eourt  rejected,  and,  upon  the 
plaintiffs  renewing  their  motifm,  the  oourt 
directed  the  jury  to  return  n  verdict  finding 
that  the  paper  is  not  the  laat  will  and  testa- 
ment of  Arminda  S.  Nicholson,  and  the  jury 
returned  a  verdict  aa  directed.  Motion  for 
a  new  trial  was  then  filed  and  overruled, 
and  judgment  entered  that  the  paper  writ> 
ing  was  not  the  last  will  and  teatament  of 
said  Anninda  S.  Nicholson.  On  error  the 
circuit  court  reversed. 

Messrs.  TbomM  Beer  and  8.  W.  Ben- 
nett for  plaintiffs  in  error. 

lowing  the  testator's  signature  was  properly 
a  part  of  the  will,  wills  have  been  held  not 
to  be  signed  or  subscribed  at  the  end  thereof 
under  the  following  circumstances: 

Where  an  unsigned  clause  "cutting  out" 
any  legatee  who  should  contest  a  will  ma 
written  on  the  margin  thereof,  the  testator** 
signature  being  written  at  the  teatimonium 
clause  on  the  face  of  the  will,  as  such  clause 
was  of  a  dispositive  character  and  might 
change  the  course  of  distribution  of  some  of 
the  testator's  property.  Irwin  v.  .Tacqueu. 
71  Ohio  St.  395,  69  L.R.A.  422,  73  N.  E.  683. 

Where,  after  the  testator's  signaturet 
there  was  a  signed  direction  to  pay  his  debt* 
and  funeral  expenses  before  the  payment  of 
legacies.   McGuire  v.  Kerr,  supra. 

Where,  after  testator's  signature,  on  a 
following  page,  there  was  an  unsigned  dia- 
positive  clause,  not  referred  to  in  the  body 
of  the  will.  Dennett  v.  Taylor,  5  Redf.  661 ; 
Frazier's  EsUte,  8  Pa.  Co.  Ct.  300. 

Where,  after  the  testator's  signature  and 
before  the  attestation  clause,  there  followed 
an  unsigned  clause  directing  the  sale  of  real 
and  personal  property,  and  as  to  the  dispoai- 
tion  of  the  proceeds,  together  with  a  fur- 
ther bequest.  Re  Sanderson,  9  Misc.  574, 
30  N.  Y.  Supp.  848. 

Where,  following  the  testator's  signature, 
there  was  an  unsigned  provision  for  an  un- 
born child.  Glaucy  v.  Glancy,  17  (Wiio  St. 
134. 

Where  the  testator's  signature  was  fol- 
lowed by  an  unsigned  clause  giving  his  rea- 
sons for  making  the  will.  Hays  v.  Harden, 
6  Pa.  409. 

Where  the  testator's  signature  to  a  will, 
written  upon  a  blank  form  consisting  of 
four  pages,  was  placed  at  the  end  of  the  form 
on  the  second  page,  and  ^rt  of  the  dis- 
positive portions  of  the  will  were  written 
upon  the  first  and  third  pages  thereof,  with 
no  attempt  to  make  them  a  portion  of  the 
will.  Re  Donner.  37  Misc.  57,  74  N.  Y. 
Supp.  828. 

Where,  after  a  devise  consisting  of  two 
and  one  half  lines,  there  was  attached  with 
pins  to  a  printed  form  of  will  a  double  sheet 
of  legal-cap  paper  upon  which  were  writ- 
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Timn.  Finley  *  6idleng«r,  Carr, 
Stewnu,  A  Cbamberlaln,  Smith,  Taft, 
*  Arter,  M.  B.  lohnaon  St  H.  H.  John- 
Hw.  HosMi  *  Pmnnely,  IVeed,  Miller, 
Jfc  Kmaon,  B.  T.  Sears,  and  Treadway  & 
IbrlatC  for  defendants  in  error. 

SwnBBcn,  J.,  delivered  the  opinion  of 
the  eonrt: 

In  this  state  the  right  of  disposing  of 
property  1^  will  is  given,  and  the  manner  of 
eocereisiiig  it  is  prescribed,  by  statnte.  The 
pnninona  of  the  Revised  Statates  of  1892 
^— ""g  upon  the  ijuestions  to  be  determined 
be  briefly  snnunarized  ai  follows:  Seo- 
tlon  B014  preecribes  who  may  make  a  will. 
SeetioB  6916.  providing  how  a  wlU  shall  be 
ezcented,  is  as  follows:    "Every  last  will 


and  testament  (except  nuncupative  willa 
hereinafter  provided  for)  shall  be  in  writ- 
ing, and  may  be  handwritten  or  typewrit- 
ten-, and  such  win  shall  be  signed  at  the  end 
thereof  by  the  party  making  the  same,  or  by 
some  other  perB<m  in  his  presence  and 
his  express  direction,  and  shall  be  attested 
and  subscribed,  in  the  presence  of  snch  par- 
ty, by  two  or  more  competent  witnesses,  who 
saw  the  testator  sabscribe,  or  heard  him  ac- 
knowledge the  same."  Section  S926  pro- 
vides, whm  application  has  been  made  to  ad- 
mit a  will  to  probate,  that  the  probate  court 
shall  cause  the  witnesses  to  sucA  will,  and 
such  other  witnesses  as  any  person  inter- 
ested in  having  the  same  admitted  to  pro- 
bate may  desire,  to  crane  before  it,  and  that 
the  witnesses  shall  be  examined  in  open 


ten  ten  additional  bequestB,  the  testator's 
signature  being  affixed  to  the  foot  of  the 
printed  fom.  Re  Fulta.  42  App.  Div.  693,  S9 
K.  Y.  Snpp.  766. 

— ^referaee  in  body  of  will  to  matter  fol- 
lowing signature. 

On  the  ground  that  a  reference  in  the  body 
oi  a  will  to  additional  matter  following  the 
testator's  signature  brought  such  additional 
matter  into  uie  will,  the  following  wills  have 
been  held  to  Im  signed  at  the  cod: 

Where,  in  the  body  of  a  will,  above  the 
testator's  signature,  there  appeared  the  fol- 
lowing: "1  give  and  bequeath  to  .  .  . 
our  son  two-hundred — see  next  page,"  and, 
after  the  testator's  signature,  the  bequest 
was  completed  by  devising  a  sum  of  money, 
whidi  was  followml  1^  an  additional  bequest 
to  another;  as  such  instrument,  although 
not  signed  at  the  end  thereof  in  point  of 
space,  is  signed  at  the  end  in  point  of  fact. 
Baker's  Appeal,  107  Pa.  381,  52  Am.  Rep. 
478. 

Where  the  will  referred  to  an  attached 
paper,  marked  "schedule  A,"  which  con- 
tained a  number  of  bequests.  Re  Brand, 
68  App.  Div.  226,  73  K.  T.  Supp.  1073. 

Where  the  will,  which  was  subscribed  by 
the  testator  at  the  end  of  the  written  por- 
tion, in  the  body  referred  to  an  annexed 
copy  of  a  recorded  map,  which  showed  the 
location  of  the  testator's  property  by  num- 
bers, which  he  used  in  the  will  to  designate 
the  same.   Ttonnele  v.  Hall,  4  N.  T.  140. 

—effect  of  signature  to  codicil. 

An  unsigned  addition  to  a  will,  following 
the  testator's  signature  and  the  attestation 
clause,  consisting  of  several  sheets  of  paper 
dated  at  different  times,  which  give  the  date 
the  will  was  begun  and  state  the  fact  that 
it  was  added  to  from  time  to  time,  by  vir- 
tue of  a  republication  clause  contained  in  an 
attached  codicil,  becomes  a  part  of  the  will. 
Wikoff's  Appeal,  15  Pa.  281,  53  Am.  Dee. 
697.  The  court,  in  answer  to  the  conten- 
tion that  the  will  was  not  signed  at  the  end, 
said:  "If  this  memorandum  .  .  .  ac- 
tnallr  preceded  the  codicil  of  republication 
17tJl.A.(N.S.) 


,  in  point  of  time,  it  became  incorporated  in 
the  body  of  the  will ;  and  the  signature  to 
the  codicil  became  the  signature  at  the  end 
of  the  will." 

So,  where  a  duly  executed  codicil  referred 
to  an  attached  unsigned  will,  which  it  re- 
affirmed and  republished,  it  was  signed  at 
the  cud.  Re  ]>ouglass,  88  Mise.  600,  78  N. 
Y.  Supp.  103. 


X^llsh 


I  VIeL  ehap.  £6,  |  9. 


The  following  cases,  decided  prior  to  Smee 
V.  Bryer,  infra,  hold  the  following  wills  ti> 
have  been  subscribed  at  the  foot  or  end 
thereof  in  compliance  with  the  statute  of  1 
Vict.  chap.  26,  S  9: 

Where  the  testator's  signsture  was  placed 
upon  the  second  sheet  of  a  will,  which  was^ 
written  upon  two  sides  of  a  sheet  of  letter 
paper,  witn  one  bequest  extending  over  upon 
the  third  sheet,  opposite  which  a  further  he- 
quest  was  written,  it  was  held  good  as  to  all 
except  that  portion  written  upon  the  third 
pa^e.    .Tones's  Goods,  1  Rob.  Eccl.  Rep.  424. 

Where  the  testator's  signature  was  placed 
upon  the  third  page  of  a  will  the  disposing 
part  of  which  covered  the  first  side  of  a 
sheet  of  paper,  with  the  second  page  blank ; 
as,  while  not  signed  at  the  foot,  it  was  suffi- 
ciently signed  at  the  end  of  the  will.  Gore's 
Goods,  8  Curt  Eeel.  Sep.  768. 

Where  the  testator's  signature  was  placed 
at  the  end  of  a  printed  form,  and  the  dis- 
posing part  of  the  will  covered  the  first  page 
without  leaving  room  for  the  testator's  sig- 
nature thereon.  Carver's  Goods,  3  Curt. 
Eccl.  Rep.  29. 

While  the  following  wills  were  held  not 
to  he  signed  at  the  foot  or  end  thereof  under 
the  statute  of  1  Vict  ehap.  26,  |  9: 

Where  the  testator's  sifpiature  was  placed 
at  the  bottom  of  the  first  page  of  a  will, 
which  ended  with  an  unfininhed  sentence 
which  was  completed  upon  the  other  side 
of  the  sheet.  Milward's  Goods,  1  Curt. 
Eccl.  Rep.  912., 

Where  the  testator's  signature  was  placed 
upon  the  third  page,  two  lines  from  the  top. 
of  a  will  which  was  written  upon  the  first 
and  second  pages  of  a  sheet  of  letter  paper 
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court  and  their  testimony  reduced  to  writ- 
ing and  filed.  Section  6929  is  ac  follows: 
"If  it  ihAlI  appear  that  anch  will  was  duly 
attested  and  oecuted,  and  that  the  testa- 
tor, at  the  Ume  of  executing  the  same,  was 
of  full  age  and  of  sound  mind  and  memory, 
and  not  under  ai^  restraint,  the  court  shall 
admit  the  viU  to  probate."  Section  9930 
provides  that,  when  admitted  to  probate,  the 
will  shall  be  filed  In  tha  offloe  of  the  pro- 
bate judge,  and  recorded,  together  with  the 
testimony.  Section  6933  provides  that,  if 
no  person  interested  shall  oontest  the  will 
within  two  years,  the  probate  shall  be  for- 
ever binding,  saving  to  infants  and  per- 
sons of  unsound  mind  or  in  captivity  a  like 
period  after  the  disabilities  are  removed. 
Section  5930  enacts  that,  whenever  the  pro- 

with  sufficient  space  upon  the  second  page 
for  the  testator's  signature.  Willis  v.  Lowe, 
1  Rob.  Kccl.  Rep.  618,  note  b. 

Where  a  blank  space  intervened  between 
the  dispositive  portions  of  a  will  and  the 
testator's  signature,  and  the  will  did  not  dis- 
pose of  tiie  residue  of  the  testator's  estate. 
Ayres  v.  Ayres,  1  Rob.  Eecl.  Rep.  466. 

'The  court,  in  Ayres  v.  Ayres,  supra,  said 
that  in  some  inatancea  instruments  have 
been  admitted  to  probate  where  they  were 
signed  in  places  one  would  not  expect  to  have 
found  the  signature;  yet  in  all  of  these 
there  was  a  disposition  of  the  entire  proper- 
ty, which  was  not  the  present  case;  and,  aa 
there  might  poasibly  be  a  reaidue  of  the  testa- 
tor'a  estate,  he  might  have  intended  at  some 
subsequent  time  to  make  an  additional  dis- 
position thereof  without  the  knowledge  of 
the  witnesses. 

In  1848  the  privy  council  held,  in  Smee  v. 
Bryer,  6  Moore,  P.  C.  C.  404,  where  the  tea- 
tator'a  signature  was  placed  half  way  down 
the  fourth  page  of  a  will  which  was  written 
upon  three  pages  of  foolscap  paper,  there 
being  sufficient  space  for  his  signature  at 
the  bottom  of  the  third  p^e,  that  it  did. 
not  comply  with  I  Vict.  chap.  26,  fi  B. 

And,  since  the  date  of  Smee  v.  Bryer,  the 
following  wills  have  been  held  to  comply, 
in  this  respect,  with  1  Vict.  chap.  28,  |  9: 

Where  the  teatator'a  signature  was  placed 
upon  the  third  page  of  a  will  opposite  the  at- 
t^tation  clause,  although  there  was  suffi- 
cient apace  for  hia  signature  to  have  been 
written  beneath  the  end  of  the  will  upon  the 
second  page.  Derin^  t.  Turner,  1  Jr.  Ch. 
Rep.  341. 

Where  the  testator's  signature  was  writ- 
ten partially  across,  next  to  the  last  line  of 
a  will,  with  one  letter  thereof  touching  the 
last  line.  Woodley^  Goods,  3  Swabey  &  T. 
429. 

Where  the  testator's  signature  was  writ- 
ten upon  a  piece  of  paper  which  was  affixed 
to  the  will  by  wafers.  Ckwk  v,  Lambert, 
32  L.  J.  Prob*  N.  S.  93;  Qausden's  Goods, 
81  L.  J.  Prob.  N.  S.  53. 

And  where  the  testator's  signature  was 
written  upon  the  first  page  of  a  wilt,  there 
J7L.R.A.fN.S.l 


bate  court  shall  recetve  from  the  cleric  of 
the  court  of  common  pleas  a  eertifieate  that 
a  petition  has  been  filed  in  the  oourt  of 
common  pleas  to  contest  the  validi^  ci  any 
will  reoorded  in  the  pnAate  court,  Uie  pro- 
bate court  shall  lortiiwith  transmit  to  the 
oourt  of  common  pleas  will,  testimony,  and 
all  papers  relating  tiiereto,  with  a  copy  of 
the  order  of  probate  and  a  certificate  under 
the  seal  <tf  the  court.  Section  6868  provides 
that  a  pemm  interested  in  a  will  admitted 
to  probate  may  contest  the  validity  thereof 
in  a  civil  action  In  the  court  of  common 
pleas  of  the  county  In  which  such  probate 
was  had.  Section  68S9  provides  who  shall 
be  parties.  Section  6861  provides  how  aa 
issue  shall  be  made  up,  whether  the  writ- 
ing produced  is  the  last  will  or  codicil  of  the 

being  an  additional  portion  thereof  written 
on  the  third  page,  the  first  page  only  ia  ad- 
missible to  probate  under  1  Vict.  chap.  20. 
Millward  v.  Buawell,  20  Times  L.  R.  7Uj 
Royle  V.  Harris  [1895]  P.  183. 

—statute  of  IS  Vict  chap.  24. 

This  construction  of  the  act  of  1  Vict, 
chap.  26,  I  9,  in  Smee  v.  Bryer,  led  to  the 
adoption  of  the  act  of  16  Viet.  chap.  24, 
providing  that  no  will  shall  be  affected  1^ 
the  circumstance  that  the  testator's  signa- 
ture does  not  follow,  or  be  immediately  after, 
the  foot  or  end  of  the  will :  or  that  a  blank 
apace  intervenes  between  the  concluding 
words  thereof  and  the  signature ;  or  that  the 
signature  is  placed  among  the  words  of  the 
testimonium  or  attestation  clause,  or  fol- 
lows or  Ib  after  or  umter  the  lattu-  clause, 
either  with  or  without  a  blank  space  in- 
tervening ;  or  that  it  follows  or  is  after,  or 
under,  or  beside,  the  names,  or  one  of  the 
names,  of  the  subscribing  witnesses;  or  that 
it  is  on  a  side,  or  page,  or  other  portion  of 
the  paper  or  papers  containing  the  will, 
whereon  no  clause  or  paragraph,  or  the  dis- 
posing part,  of  the  will  shall  be  written 
above  the  signature;  or  where  there  appears 
to  be  sufficient  space  on  or  at  the  bottom  of 
the  preceding  side,  or  page,  or  other  portion, 
of  the  same  paper  on  which  the  will  is  writ- 
ten, to  contain  the  signature;  but  no  sig- 
nature shall  be  operative  to  give  effect  to 
any  disposition  or  direction  which  is  under- 
neath, or  which  follows,  it,  nor  to  any  dis- 
position or  direction  inserted  after  the  sig- 
nature shall  be  made. 

Wills  have  been  held  to  have  been  sub- 
scribed in  compliance  vrith  16  Vict-  chap. 
24,  under  the  following  otrcumBtanees: 

Where  the  testator's  signature  was  writ- 
ten opposite  the  clause  appointing  an  enen- 
tor.  Williama'a  Gooda,  L,  R.  1,  Prob.  A.  Div.  4. 

Where  the  testator's  signature  to  a  will 
which  was  written  on  two  sides  and  at  the 
top  of  the  third  page  of  a  sheet  of  note  pa- 
per was  placed  at  the  bottom  of  the  second 
page  with  the  last  two  letters  thereof  ex- 
tending over  and  upon  the  third  pa  ere. 
PoweU's  Gooda,  34  L.  J.  Prob.  N.  S.  107. 
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testator  or  not,  and  that  this  issue  shall  be 
tried  by  a  jury,  and  that  the  verdict  therein 
shall  be  eonclusivet  unless  a  new  trial  be 
granted  or  the  judgment  be  reversed  or  va- 
cated. Section  5864  provides  that  "the  par- 
tj  sustaining  the  will  shall  be  entitled  to 
open  and  close  the  evidence  and  argument; 
he  shall  ofTer  the  will  and  probate,  and  rest; 
the  opposite  party  shall  then  offer  his  evi- 
dence; the  party  sustaining  the  will  shall 
then  offer  his  other  evidence;  and  rebutting 
testimony  may  be  offered  as  in  other  cases." 
Section  S862  provides  that,  on  the  trial  of 
tueh  issue,  the  order  of  probate  shall  be 
prima  facie  evidence  of  the  due  attestation, 
execution,  and  validity  of  the  will  or  codi- 
cil. 

The  first  contention  is  that  the  will  is 


Where  the  last  sentence  of  a  will  began 
immediately  above  the  testator's  signature, 
'and  was  completed  in  three  short  Tines  at 
tlie  left  thereof,  the  last  two  lines  being 
somewhat  below  the  Bignature.  Alnsworth's 
Goods,  L.  R.  2  Prob.  £  Div.  191. 

Where  the  tcatimonium  clause  and  the  tes- 
tator's signature  were  written  crosswise 
along  the  middle  of  the  second  page  near  the 
foot  of  the  paper,  of  a  will  wnich  entirely 
filled  the  first  and  third  pages  of  a  sheet  of 
foolscap  paper.  Ooombs's  Goods,  L,  R.  1 
Prob.  A  TUv.  302. 

Where  the  testator's  signature  was  writ- 
ten along  the  side  of  the  third  page  of  a 
will  which  filled  the  first  and  second  pages 
of  a  sheet  of  note  paper  without  leaving 
room  at  the  bottom  of  the  second  page  for 
his  flifrnature.  Wright's  Goods,  34  L.  J. 
Prob.  N.  S.  104. 

Where  a  testator's  signature  to  a  eodicil 
was  written  crosswise  in  a  blank  space  at  the 
ririit-hand  ride  of  the  last  devise.  Re  Jones. 
34  L.  J.  Prob.  N.  S.  41. 

Where  the  testator  placed  his  signature 
transversely  along  the  left-hand  margin  of 
the  sheet  of  paper  upon  which  his  will  was 
written,  there  not  being  room  for  his  sig- 
oatuie  at  the  end  thereof.  Collins's  Qoods, 
Ir.  L.  R.  3  Eq.  241. 

Where  the  testator's  signature  was  writ- 
ten, not  at  the  end  of  the  disposing  part  of 
a  will,  but  at  the  foot  of  a  notarial  minute 
inmiediately  following  the  will.  Page  v. 
Donovan,  3  Jur.  N.  S.  220. 

Where  a  will  concluded  as  follows:  "And 
a  receipt  to  be  provided  by  the  receiver  from 
all  further  claim  upon  the  estate  of  their 
departed  brother,  Joseph  Shidmore,"  Trott 
V.  Trott,  S9  L.  J.  Prob.  N.  8.  166. 

—blank  spaot  batwaen  end  <tf  will  and  rig- 
nature. 

The  statute  IS  Viet.  chap.  S4,  has  been 
held  sufficiently  complied  with  under  the 
following  eirctunstances; 

Where  the  testator's  signature  waa  writ- 
ten at  the  top  of  the  fourth  page,  as  well 
■s  at  the  foot  of  the  first  and  second  paf^ea, 
bnt  not  the  third,  of  a  will  which  ended  in 
17L.R.A.{N.S.) 


not  a  valid  will  because  it  is  partly  in 
printing.  "Part  third"  of  the  Revised  Stat- 
utes includes  |  5010,  and  {  4947  provides 
that,  in  the  interpretation  of  part  third, 
unless  the  context  shows  that  another  sense 
was  intended,  the  word  "writing"  includes 
printing.  Before  the  amendment  of  S  6016, 
in  1895  (92  Ohio  Laws,  p.  189),  that  section 
did  not  contain  the  words  "and  may  be 
handwritten  or  typewritten,"  and  the  law 
then  was  that  a  will  might  be  written  or 
printed.  Counsel  contend  that  since  the 
amendment  the  context  shows  that  another 
sense  was  intended,  and  that  "writing"  means 
only  handwritten  or  typewritten,  and  that 
the  effect  of  the  amendment  was  not  merely 
to  authorize  a  typewritten  will,  but  also  to 
exclude  a  printed  will.   Typewriting  has 

the  middle  of  the  third  page,  with  the  lower 
half  remaining  blank.   Hunt  v.  Hnnt,  L.  B. 

1  Prob.  A  Div.  209. 

Where  a  will  ended  in  the  middle  the 
second  page,  and  the  testator's  si^ature  was 
placed  upon  the  third  page,  opposite  a  clause 
appointing  an  executor.  Williams's  Goods, 
supra. 

Where  the  testator's  signature  to  a  will, 
which  ended  near  the  bottom  of  the  page, 
was  placed  at  the  top  of  the  reverse  side  of 
the  paper.  Horsford's  Goods,  L.  R.  3  Prob. 
A  Div.  211. 

Where  the  testator's  signature  was  placed 
upon  the  fourth  page  of  a  will  with  the  dis- 
ptfflitive  portions  thereof  occupying  all  of 
the  first  page,  leaving  the  second  and  third 
pages  blank.  Rice's  Goods,  Ir.  Bep.  6  Eq. 
176;  Fuller's  Goods  [1892]  P.  377. 

Where  the  testator's  signature  was  writ- 
ten across  the  top  of  the  first  and  fourth 
rides  of  a  will  which  was  written  upon  the 
second  and  third  sides  of  a  sheet  of  note 
paper  with  the  lower  portion  thereof  left 
blank.  Archer's  Goods,  L.  R.  2  Prob.  ft 
Div.  252. 

Where  the  testator's  sipnature  was  placed 
on  the  second  page  of  a  will  which  wag  writ- 
ten upon  the  first  and  third  pages  of  a  sheet 
of  foolscap  paper.  Stoakes's  Goods,  23 
Week.  Rep.  62. 

Where  the  testator's  signature  waa  placed 
at  the  end  of  the  third  page  of  a  will,  and 
the  dispositive  part  ended  upon  the  second 
page  of  the  paper,  leaving  sufficient  space 
for  the  testator's  signature.    Lewis's  Goods, 

2  Rob.  Eccl.  Rep.  140. 

Where  the  testator's  signature  was  placed 
at  the  bottom  of  the  first  page  of  a  printed 
form  of  will,  and  the  dispositive  portions 
occupied  the  second  and  third  pages  thereof. 
Wotton's  Goods,  L.  R.  3  Proh.  &  Div.  169; 
Gilbert's  Goods,  78  L.  T.  N.  S.  762. 

It  was  said  in  Wotton's  Goods,  supra, 
that,  although  such  will  was  begun  on  the 
second  and  eontinued  on  the  third  page  of 
the  paper,  those  must  be  taken  as  the  first 
and  second  pages  respectively ;  and  the  court 
is  thus  brought  around  to  what,  under  or- 
dinary circumstances,  would  be  called  the 
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come  into  general  use  since  the  rerision  of 
the  statutes  in  1880,  and  the  manifest  in- 
tention of  the  legislature  was  to  authorize 
its  use  in  additicm  to  handwriting  and 
printing  in  the  making  of  wills,  and  not  to 
substitute  typewriting  for  printing;  so  that 
a  will  is  not  invalid  because  it  is  partly  in 
print. 

The  next  question  is:  Is  the  will  signed 
at  the  end  thereof      the  parly  making  the 


samel  By  the  act  of  1816  (2  Chase's  Stat 
chap.  367,  p.  920),  and  the  act  of  1831  (29 
Ohio  Laws,  p.  242),  wills  were  required  to 
be  in  writing  and  signed  by  the  party  making 
the  same;  and  not  until  the  act  of  1840  (38 
Ohio  Laws,  p.  120}  took  effect  were  wills  re- 
quired to  be  signed  at  the  end  thereof.  This 
requirement  is  assumed  to  have  been  sug- 
gested by  the  English  statute  of  wills, 
passed  in  1837,  although  such  a  requirement 


first  page,  but  which,  upon  these  facts,  must 
be  treated  u  the  last  page  thereof. 

— matter  following  signature. 

And  the  statute  of  16  Vict.  chap.  24.  is 
sufficient^  complied  with  under  the  f«llow- 
ing  circumstances : 

Where  a  codicil  to  a  will,  which  had  been 
folded  so  as  to  make  four  quarters  to  the 
sheet  of  paper,  was  begun  on  the  last  quarter 
of  the  lost  page  thereof,  and,  there  not  be- 
ing space  enough  to  complete  the  codicil,  the 
scrivener  finished  it  above  on  the  third  quar- 
ter of  the  sheet,  underneath  which  the  tea* 
tator  sipied  his  aaine;  as  ft  clearly  appeared 
from  the  context  tiiat  tiiat  pwtion  anterior 
to  tiie  testator's  signature  ought  to  be  con* 
sidered  as  following  that  context,  although 
oooupying  difiTerent  positions.  Kimpton's 
GkKMls,  3  Swabey  &  T.  427. 

Where,  after  the  testator's  signature,  were 
placed  the  words  "turn  over,"  and  on  the 
next  page  he  wrote  and  signed  a  clause  con- 
taining many  dlreetions  as  to  the  numage- 
ment  of  his  estate,  it  was  held  that  what  was 
written  above  his  signature  would  be  admit- 
ted to  probate,  as  uie  further  sheet  was  in 
no  sense  testamentary  and  did  not  affect  the 
will.  Dearie's  Goods,  47  L.  J.  Prob.  N.  8.  46. 

Where  the  testator's  signature  to  a  will 
written  on  four  loose  sheets  of  paper,  which 
were  pinned  together,  was  subscribed  at  the 
foot  of  the  first  sheet,  as  the  sheets  were 
evidently  misplaced.  Madden's  Goods  [190S] 
2  Ir.  K.  B.  612. 

Where  the  testator's  signature  was  writ- 
ten at  the  bottom  of  the  first  page  of  a 
will,  and,  after  an  incomplete  sentence  in 
the  body  of  the  will  on  the  first  page,  the 
testator  placed  an  asterisk  and  the  words 
"see  over,"  and  on  the  second  page  placed 
another  asterisk  and  words  "see  over,"  which 
was  followed  by  the  remainder  of  the  in- 
completed devise,  the  words  upon  the  second 
page  being  treated  as  an  interlineation  and 
a  formal  part  of  the  will.  Birt's  Goods, 
L.  R.  aProb.  &Div.  214.  The  court  said  that 
IS  Vict.  chap.  24,  provided  that  no  signa- 
ture shall  be  operative  to  give  effect  to  any 
disposition  or  direction  which  is  underneath 
or  which  follows  it,  hut  these  words,  al- 
though, as  written,  they  follow  the  signa- 
ture, yet  must  be  read  in  the  plaee  in  which 
the  testator  intended  they  should  be,  and 
therefore  precede  the  signature. 

Where  the  testator's  signature  was  fol- 
lowed by  an  unsigned  clause  appointing  an 
executor,  such  clause  may  he  rejwted  with- 
out alfectinK  the  portions  of  the  will  written 
17L.Rji.(N.S.) 


above  the  testator's  signature.  Dallow's 
Goods,  L.  R.  1  Prob.  A  Div.  189;  Woods's 
Goods,  L.  R.  1  Prob.  ft  Div.  566;  Howell's 
Goods,  2  Curt.  E«cL  Rep.  842. 

And,  where  a  will  was  written  upon  a 
sheet  of  foolscap  paper,  covering  the  first 
two  and  part  of  the  third  page  thereof,  with 
the  testator's  signature  at  the  bottom  of  the 
first  page,  which  was  duly  attested,  and  al- 
so signal  at  the  end  of  the  second  page,  in 
the  prsfence  of  two  witnesses,  pages  one  and^ 
two  were  admitted  to  prt^te.  Wraj*s* 
Goods,  31  Week.  Rep.  476. 

And  so  the  first  page  only  ai  a  will  was 
admitted  to  probate  where  the  first  page, 
which  was  si^ied  1^  the  testator,  concluded 
with  an  unfinished  sentence,  which  was  com- 

fdeted  upon  the  second  page  and  was  fol- 
owed  by  additional  bequests.   Gee's  Goods, 
78  L.  T.  N.  8.  SO. 

So,  the  sinature  of  a  testator  at  the  bot- 
torn  of  the  first  page  of  a  will,  immediately 
after  an  unfinished  sentence,  which  was  com- 
pleted upon  the  following  page,  is  sufficient 
to  admit  to  probate  the  first  page  thereof. 
Anstee's  Goods  [1893]  P.  283. 

But  the  following  wills  have  been  held 
not  to  cranply  with  the  provisions  of  16 
Vict.  chap.  24: 

Where  the  testator  placed  his  name  upon 
the  flnt  five  sheets,  but  did  not  sign  the 
sixth,  of  his  will;  and  the  fifth  sheet  ended 
in  the  middle  of  a  sentence,  which  continued 
on  the  sixth  page  and  contained  a  foim^ 
testimonium  clause.  Sweetland  v.  Sweet- 
land,  34  L.  J.  Prob.  N.  S.  42. 

Or  where  the  testator's  signature,  by 
mark,  was  placed  at  the  middle  of  a  short 
will.  Margary  v.  Robinson,  L.  R.  12  Prob. 
Div.  8. 

Or  where  a  codicil  was  written  upon  the 
third  page  of  the  will,  and  the  testator 
placed  his  signature  in  the  margin  of  the 
will  upon  the  first  page  of  the  sheet  of  fools- 
cap, uptm  which  the  will  was  writtoi. 
Hughes^s  Goods,  L.  B.  12  Frob.  ft  DiT.  107. 

—signature  in  teMttmoniwm  danie. 

Where  the  testator's  signature  is  written 
in  ihe  testMnotrftm  clause  of  a  will,  it  is  a 
sufficient  compliance  with  the  statute  of  1 

or  16  Vict.,  in  Mann's  Goods,  28  L.  J.  Prob. 
N.  S.  19;  Walker's  Goods,  2  Swabey  ft  T. 
354;  Peam'a  Goods,  L.  R  1  Prob.  Div.  70; 
Dinsmore's  Goods,  2  Rob.  Eccl.  Rep.  641; 
Woodington's  Goods,  2  Curt  Eed.  Rep.  SSi 
(holographic  will) . 
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kad  been  previously  enacted  by  statute  in 
New  York  and  in  Pennsylvania.  The  Eng- 
lish statute  is  to  be  found  as  Stat.  1  Viet, 
chap.  20.  Section  9  of  that  act  provides 
that  no  will  shall  be  valid  unless  *'it  shall  be 
ngaed  at  the  foot  or  end  thereof  the  tes- 
tator, or  by  some  other  person  in  his  prea- 
cnee,  and  1^  bis  direction."  In  Williams 
Ml  Executors,  7th  Am.  ed.  vol.  I,  p.  107,  the 
learned  author,  speaking  of  this  require- 
ment, says:  "The  will  is  required  by  that 
act  to  be  signed  *at  the  foot  or  end  there- 
of/ The  statute  of  frauds  merely  requires 
that  the  will  shall  be  'signed;'  and  it  was 
held  that  a  will  in  the  testator's  own  hand- 
writing, oommeneing,  'I,  John  Styles,  do  de- 
clare this  to  be  my  last  will,'  etc.,  was  suffi- 
dently  'signed,'  wittiin  that  statute,  al- 
tiHmgh  not  lubseribed  with  his  name.  With 
a  Tiew,  perhapa,  to  prevent  future  oontro- 
vanQT  MB  to  whether  a  will  so  signed  ia  a 
eomidete  and  perfect  instrument,  the  stat- 
ate  of  Victoria  required  that  the  signature 
of  the  testator  shall  be  at  the  foot  or  end  of 
the  wilL  Bnt  qnesticms  of  this  kind  do 
not  appear  to  be  altogether  eieluded  by  the 
opomtion  of  this  enactment;  and  a  new 
ground  of  contest  arose  out  of  it,  as  to  what 
mi^  be  eonaidered  a  signing  ci  the  will  at 
the  end  w  fbot  thmof.  Doubts  arose 
whether  a  signature  by  the  testator  in  the 
bo^  of  the  teftinMMtjiHn  or  attestation 
danae  was  mffieient;  uid  also  whether  a 
signatore  below  the  latter  clause,  when  it 
nuts  beneath  the  conclusion  of  the  will,  was 
a  eompliaaee  witli  the  act  On  the 
question  whether  the  will  was  w^  exeented, 
if  there  waa  a  blank  spaos  between  the  oon- 
elndon  of  fl»  will  and  the  sfgnatore  of  the 
testator,  a  Imnentabfy  large  number  of 
pointa  and  dedsions  oeenrred.  Tn  the  ear- 
lier ease*  Sir  H.  Jenner  Fust  pat  a  very 
liberal  eonstmction  ott  this  part  of  the 
act.  Bat  afterwards  that  learned  judge,  in 
Gonenraence  with  the  jndleial  comniittee  of 
the  piivy  eouncil,  it  necessary  to 

take  a  more  rigid  view  of  this  enactment, 
on  the  ground  that  it  waa  intended  to  pre- 
vent any  addition  being  made  to  the  will 
after  the  deceased  had  executed  i^  and,  ac- 
cordingly, inobate  waa  refused  in  a  great 
numb^  of  eobsequent  casea  on  this  objec- 
tion, and  the  intnition  of  a  great  many  tes- 
tators unfortunately  defeated.  This  led  to 
the  passing  of  Stat.  IS  Viet.  chap.  24." 

The  amendatory  act  passed  in  1852  (Stat. 
IS  Vict  chap.  24)  apeeifles  with  much  par- 
tieularify  what  shall  be,  respecting  the  posi- 
tion of  the  testator's  signature,  the  foot  or 
end  of  tiw  will;  but,  as  no  similar  changes 
were  made  here,  the  pro^sions  of  that  act 
eannot  aid  in  the  interpretation  of  our  stat- 
ute. The  object  of  this  requirement  was  the 
same  here  as  in  England, — ^to  insure  the 
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identity  of  the  instrument,  and  to  prevent 
fraudulent  additions  to,  or  alterations  of, 
the  instrument.  Glancy  v.  Glanqy,  17  Ohio 
St.  135 ;  Baker  v.  Baker,  SI  Ohio  St.  222^  37 
N.  E.  125.  Following  the  English  statute, 
many  of  the  states  enacted  similar  require- 
menta.  In  Pennsylvania  the  earlier  stat- 
ute of  1833  contains  such  a  requirement,  and 
in  Wineland's  Appeal,  118  Pa.  37,  4  Am.  St 
Rep.  671,  12  Atl.  301,  where  a  will  signed  by 
the  testator,  but  containing  a  clause  im- 
mediately following  the  signature  and  ap- 
pointing executors,  was  under  consideraticHi, 
PaxBon,  J.,  says:  "Our  act  of  1833,  as  well 
as  the  statute  of  Victoria,  are  In  part  bor- 
rowed fnnn  the  British  statute  of  frauds, 
two  sections  of  which  have  been  so  evaded 
by  judicial  otmstructira  aa  to  be  practically 
repealed.  We  do  not  propose  that  the  act 
of  1633  shall  meet  with  the  same  fate.  The 
l^slature  have  laid  down  a  rale  so  plain 
that  it  cannot  he  evaded  without  a  dear 
violation  ttf  ita  terms.  No  roan  ii  left  for 
judicial  construction  or  interpretation.  It 
says  a  will  must  be  signed  at  the  end  there- 
of, and  that's  the  end  of  it" 

The  statute  of  New  YaA  enaeto  that 
every  last  will  and  testament  of  real  or  per- 
sonal property,  or  both,  shall  be  aubaciibed 
by  the  testator  at  the  end  of  the  will.  In  re- 
viewing the  decisions  in  that  state  ia  Be 
Andrewa,  162  N.  Y.  1,  48  L.R.A.  662,  76  Am. 
St  Rep.  204,  66  N.  E.  S29,  Bartlett,  J., 
says:  "In  Sisters  of  Chkrity  v.  KeUy,  67 
N.  T.  400,  It  waa  held  that  the  provision  of 
the  statate  requiring  the  testator  to  sub- 
scribe 'at  the  end  of  tihe  will'  means  the  end 
of  tiie  instrument  as  a  completed  whole; 
and,  where  the  name  is  written  in  the  body 
of  the  instrmnent,  with  any  material  portion 
followii^  the  siipiatnre,  it  is  not  properly 
subscribed,  nor  can  it  be  claimed  that  the 
portion  preceding  the  signature  is  valid  aa 
a  vrin.  In  Be  OVeil,  91  N.  Y.  616,  a  print- 
ed blank  was  lued,  and  tite  formal  w>m- 
meneemnit  was  printed  on  the  first  page, 
and  the  formal  termination  printed  at  the 
foot  of  the  third  page.  The  entire  blank 
space  was  filled  with  writing,  and,  apparent- 
ly for  want  of  room,  a  portimi  of  a  para- 
graph omitaining  material  provisions'  was 
carried  over  to,  and  the  paragraph  finished 
at  the  top  of  the  fonrth  page.  The  two 
portions  were  not,  however,  sought  to  be 
connected  means  of  a  reference,  or  any- 
tiiing  indicating  their  relation  to  each  oth- 
er. The  name  of  the  testator  waa  written 
at  the  end  of  the  printed  form,  and  the 
names  of  the  witnesses  written  below  the 
formal  attestation  clause  on  the  third  page. 
This  court  held  that  there  was  no  legal  sub- 
scription of  the  will,  and  affirmed  the  judg- 
ment denring  probate.  .  .  .  In  Re  Con- 
way, 124  "n.  Y.  4S5,  11  L.R.A.  796,  26  N.  E. 
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of  the  testator,  and  in  no  manner  coonected 
with  the  body  of  the  inatrument  hy  waxy 
words,  mu-ka,  or  dianieter,  M  »  nferenoe 
to  indicate  wtaers  the  marginal  matter  ts 
to  be  read  in  relation  to  the  other  prorf- 
aions  of  the  will,  evideDoe  ia  neeeasaiy  in  or- 
der to  determine  tiie  end  of  the  will;  but, 
where  there  ia  no  ambiguity  that  may  be  ex- 
pluned,  but  only  an  (miiulon  that  oannot 
be  eared,  m  defendant  oannot  be  benefited  by 
testimony  or  prejudiced  l^^  ita  rejeeUtm. 

*Cht  judgment  of  the  Cirenlt  Court  !•  re- 
▼eraed,  uid  that  of  the  Cburt  of  OOmnum 
Fleas  ia  affirmed. 

SluMieikt  Gh.  J.,  and  Pvioe  and  Itevla, 
J  enienr. 


VmOMNIA  SUPRSMB!  COmtT  OF  AP- 
PEAIiS. 

SOUTHERN  RAILWAY  COMPANY,  Appt, 

V. 

COMMONWEALTH  OF  VIRGINIA. 
(107  Va.  771,  60  S.  E.  70.) 

Railroad  —  Btate  oommlssion  —  car 
service  —  Interstate  commerce. 
A  rule  of  a  state-railroad  commission  im- 
ng  a  penal^  uptm  railroad  oompanies 
failure  to  furnish,  within  four  days 
from  demand,  oars  whi^  are  needed  for  fai- 
terstate  shipments,  is  an  invalid  interfer- 
ence with  interstate  commerce,  although  it 
reserves  power  to  suspend  the  operation  of 
tlie  rule  If  justice  demands, — at  leaat  when 
applied  to  a  state  of  facts  which,  because 
of  shortage  of  cars,  due  to  unprecedented 
demand,  renders  It  impossible  to  comply 
with  the  rule  without  disobeying  it  in 
other  parts  of  the  state,  or  disobeying  the 
rulea  of  other  states. 

(January  £8,  1M8.) 

APPEAL  by  defendant  from  a  judgment 
of  the  State  Corporation  Commission 


imposing  upon  it  a  fine  for  violation  f»f  a 
rule  aa  to  famishing  cars  on  demand.  Be- 
versed. 

The  jhets  are  stated  in  the  opinion. 

Messrs.  Alfred  P.  Thorn,  Bobert  B. 
Tmwfll,  and  Jolim  K.  Graves  for  Bf- 
pdlant. 

Mr.  William  A.  A^lorson,  Attome? 
General*  for  the  CommonwsaJth. 

Cardvrell,  J.,  didlvered  the  ofdnicm  of  the 
eonrt: 

The  rules  establlahsd  by  tlie  State  Corpora- 
tkm  Commission  for  the  regulation  of  trans- 
portation oompanies  and  shippers  doii^  busi- 
ness in  this  state  eame  under  review  in 
Atlantic  Coast  Line  B.  Go.  v.  Con.  102  Va. 
698,  M  S.  B.  911,  and  it  was  hekl  that 
while  aaid  rules  and  regulations,  as  aj^lied 
to  tnuuportatioL  eompanies  and  shippna 
doing  business  in  this  state,  are  nMaoDablt, 
just,  and  valid,  whether  said  rules  ai^  regu- 
lations dOk  in  their  operation,  directly  in- 
fringe upon  the  commerce  clause  of  tia  Con- 
stitution of  the  United  States,  or  violate 
some  right  of  such  CMupanies  or  shippers 
j^otected  by  that  iiutrument,  ean  be  proper- 
ly determined  only  aa  the  questions  arise 
in  oonerete  eases,  and  wptm  the  particular 
facts  of  each  case;  the  court  s^ing:  "The 
State  Corporation  Commission  has  no  au- 
thority to  make  any  rule  or  regulation  in 
conflict  with  the  Oonstitulim  of  the  United 
States,  and,  if  any  such  rule  or  regulation 
is  made,  which,  in  its  application  to  the 
facts  of  a  particular  ease,  violates  any  right 
of  a  defetfdant  protected  by  the  Constitu- 
tion of  the  United  States,  he  may  have  its 
validity  tested  by  an  appeal  to  this  court, 
notwithstanding  its  refusal  to  pass  on  tlie 
abstract  propositicm  presented  cm  the  pres- 
ent appeal." 

A  mmcrete  ease  is  presented  m  this  ap- 
peal, and  arises  out  of  an  all^^ed  violation 
on  the  part  of  appellant  of  rule  1  of  the 
series  of  rules  and  regulations  established 
by  the  State  Corporation  Commission  for 
the  government  of  transportation  companies 


Case  Note.  —  State  regulations  requir- 
ing carriers  to  furnish  cars  to  ship- 
pers as  interference  with  interstate 
oommerce. 

It  was  held  in  Patterson  v.  Missouri 
P.  Coal  Co.  (Kan.)  15  L.R.A.(N.S.)  733. 
94  Pac.  138,  that  a  statute  imposing  a 
penalty  of  $1  a  day  for  each  car  for  delay 
in  furnishing  freight  cars  ordered,  unless 
prevented  by  strikes,  unavoidable  accidents, 
or  other  public  calamities,  was  valid  as  a 
reasonable  pcdice  regulation,  and  imposed 
no  eonsiderable  burden  upon  interstate  com- 
merce. 

But  a  statute  imposing  an  absolute  duty 
upon  intra  and  inter  state  carriers  to  fur- 
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nish  freight  cars  to  shippers  was  held,  in 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hampton,  162 
Fed.  693.  to  be  an  unconstitutional  inter- 
ference with  interstate  commerce. 
I    As  to  the  validity  of  statutes  imposing  a 
I  penalty  upon  a  railway  company  for  the 
]  failure  or  neglect  to  fumirit  freight  cars  to 
:  shippers,  as  applied  to  interstate  traffic,  see 
Patterson  v.  Missouri  P.  Goal  Co.  16  L.R.A. 
(N.S.)  733,  and  note. 
As  to  the  statutory  duty  of  a  carrier  to 
^  furnieh  freight  cars  to  shippers,  see  the 
i  notes  to  DiGiorgio  Importing  A  S.  S.  Co.  v. 
Pennsylvania  R.  Co.  8  L.R.A.(N.S.)  108, 
and  HoDKton.  E.  A  W.  T.  R.  Oo.  V.  Campbell, 
43  L.R.A.  22S. 
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and  ibippers  doing  bUBineBs  in  this  state, 
which  rule  is  as  follows : 

"When  »  shipper  makes  verbal  or  written 
ai^lication  to  a  railroad  company  for  a  car 
or  cars,  to  be  loaded  with  any  kind  of 
freight  embraced  in  the  tariff  of  said  com- 
pany, stating  in  said  application  the  char- 
acter of  the  freight  and  its  final  destination, 
the  railroad  company  shall  furnish  same 
within  four  days  from  7  o'clock  A.  x.  the 
dav  following  such  application. 

"Or,  when  tbe  shipper  making  such  ap- 
plication specifies  a  future  day  on  which  be 
desires  to  make  a  shipment,  giving  not  less 
than  four  days'  notice  thereof,  computing 
from  7  o'clock  a.  m.  the  day  following  such 
application,  the  railroad  company  shall  fur- 
nish such  car  or  ears  on  the  day  >peeiaed  in 
the  application. 

"For  failing  to  comply  with  this  rule,  the 
ennpany  so  offending  shall  forfeit  and  pay 
to  the  shipper  applying  the  sum  of  $1  per 
ear  per  day,  or  fraction  of  a  day's  delay 
after  expiration  of  free  time,  upon  demand 
in  writing,  made  within  thirty  days  there- 
after by  the  shipper: 

"Provided,  however,  that  this  rule  shall 
not  apply  to  shipments  of  coal  and  a^e  from 
mines  and  ovens." 

Appellant  was  cited  to  appear  before  the 
State  Corporation  Commission,  at  its  court 
room  in  the  city  of  Richmond,  on  the  2d  day 
of  May,  1906,  to  show  cause,  if  any  it  could, 
why  a  fine  should  not  be  imposed  upon  it 
for  its  violation  of  law  and  its  public  duty, 
in  that  it  had  failed  and  refused  to  furnish 
to  one  M.  W.  Cutshalt,  at  Rapidan  station, 
on  the  line  of  appellant's  railway,  in  Vir- 
ginta.  certain  cars  allured  to  have  been  prop- 
erly ordered  by  Cutshall  for  loading,  at 
Rapidan  station;  the  number  of  cars  ordered 
and  the  dates  on  which  they  were  ordered 
in  each  instance  being  stated,  and  the  period 
of  appellant's  delinquency  in  each  case 
named,  and  all  of  the  nine  delinquencies 
alleged,  except  one,  consisting  of  a  delay  in 
furnishing  cars  for  loading  telegraph  or  tele- 
phone poles  for  shipment,  either  to  Calver- 
ton  station,  Baltimore,  Maryland,  to  Dover, 
Pennaytvania.  Camden,  New  Jersey,  or  to 
Korth  Philadelphia. 

On  the  day  named  in  the  citation,  appel- 
lant appeared  and  made  answer  thereto, 
making  objection  to  the  proposed  imposi- 
tion of  a  fine  upon  it  mainly  on  the  ground 
that  the  order  of  the  commission  to  show 
cause  why  a  penalty  should  not  be  imposed 
upon  it  was  based  upon  an  alleged  failure 
of  appellant  to  furnish  a  car  or  cars  for 
the  loading  of  freight  for  interstate  ship- 
ment, and  that  the  rule  of  commission  al- 
leged to  have  been  violated  is,  as  applied 
to  an  interstate  shipment  or  interstate 
shipments,  ultra  virea,  void,  and  of  no  effect, 
17L.R.A.IN.S.) 


because  it  amounts  to  a  regulation  of  in- 
terstate commerce,  or  to  an  unreasonable 
burden  thereon;  in  either  of  which  cases  it 
is  an  infringement  upon  the  powers  of  Con- 
gress under  subsection  3  of  section  8  of 
article  1  of  the  Constitution  of  ^e  United 
States,  which  confers  upon  Congress  the  ex- 
clusive power  to  regulate  oommeroe  with 
foreign  nations  and  among  the  states,  etc. 

Tbe  commission,  having  considered  the 
testimony  adduced,  and  the  objections  made 
by  the  appellant  to  the  right  of  the  com- 
mission to  take  action  io  the  ease,  though 
finding  difficult^-,  as  its  order  states,  in  ar- 
riving at  a  satisfactory  conclusion,  over- 
ruled the  objections  made  to  rule  1,  supra, 
as  applied  to  interstate  shipments,  held  the 
rule  valid,  imposed  upon  appellant  a  fine  of 
$50,  and  ordered  that  the  fine,  together  with 
the  costs  of  the  proceeding,  be  paid  to 
the  clerk  of  tbe  commission  within  thirty 
days  from  the  entry  of  the  order. 

The  assignmentfi  of  error  present  for  our 
determination  the  paramount  question 
whether  or  not  the  application  of  rule  1  to 
the  facts  of  this  case  brings  it  in  conflict 
with  tbe  interstate  cmmnerce  clause  of  the 
Constitution  of  the  United  States,  dupra. 
and  BO  renders  the  rule  void  and .  of  no 
effect. 

The  subject  of  this  litigation  is  of  the 
greatest  importance  to  the  transportation 
companies  of  the  state  engaged  in  ^e  trans- 
portation of  freight,  as  well  as  to  shippers 
of  freight,  and  requires  the  careful  consid- 
eration here  which  the  order  appealed  from 
indicates  was  given  it  by  the  State  Corpora- 
tion Commission,  charged,  as  is  the  commis- 
sion, by  the  Constitution  and  statutes  of 
the  state,  with  the  duty  of  fixing  and  pre- 
scribing storage,  demurrage,  and  car-serv- 
ice charges  which  may  be  collected  by  rail- 
road and  other  transportation  companies  on 
freight  transported  or  to  be  transported  by 
them,  and  to  be  paid  by  them  on  freight 
delayed  and .  cars  not  furnished  or  placed 
by  thran  when  required,  with  rules  and 
regulations  governing  the  same.  AtluiUe 
Coast  Line  R.  Co.  v.  Com.  supra. 

That  shipments  of  freight  from  this  state 
into  other  states  is  interstate  commerce  re- 
quires no  argument  or  citation  of  authority; 
but  the  learned  attorney  general  contends 
that  the  furnishing  of  empty  cars  to  ship- 
pers to  be  sent  into  other  states  is  not  inter- 
state commerce,  nor,  indeed,  commerce  at 
all,  for  the  reason  that,  "as  a  matter  of 
fact  and  in  l^;al  intendment  also,  'com- 
merce' does  not  begin  certainly  until  the 
car  has  been  loaded,  probably  not  until  its 
custody  has  been  yielded  by  the  shipper  to 
the  transportation  company." 

It  would  seem  quite  difficult,  if  not  im- 
possible, to  maintain  «  distinction  between 
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intentate  oommeree  as  applied  to  the  artl- 
de  to  be  transported  and  interstate 
meree  as  applied  to  the  instnimentalitlea  by 
which  raeh  oommeroe  is  carried  onr-e>pe- 
dally  in  view  of  the  fact  that  it  is  not 
questioned  that  empfy  cars  fumished  ship- 
pers to  be  sent  into  other  states  are,  after 
they  are  loaded  and  put  into  the  enstody  of 
the  carrier,  instrumentalities  of  eommeree, 
and  therefore  conunuee  itself,  the  exdusiTe 
control  of  whidi  la  in  Congreu. 

That  ears  engaged  in  Interstate  traffic,  al- 
thongh  unloaded  and  not  in  motion,  are  in- 
strumoitalities  of  cramneree,  seons  clearly 
settled  in  Johnson  Southern  P.  Co.  IM 
U.  8.  1,  49  L.  ed.  363.  26  Sup.  Ct.  Bep.  168, 
where  the  question  arose  whether  a  ^ing 
car  rc^larly  mgaged  in  interstate  traffic 
oeued  to  be  so  when  wiUting  for  the  train 
to  make  the  next  trip,  and  it  was  held  that 
it  did  not;  the  opinion  of  the  court,  after 
reviewing  the  contentions  of  counsel  and 
authorities  cited,  saying:  ''Confessedly 
this  dining  ear  was  wider  the  oontrol  of 
Congress  while  in  the  act  of  making  its 
interstate  journey,  and,  in  our  judgment,  it 
was  equally  so  when  waiting  for  the  train  to 
be  made  up  for  the  next  trip.  It  mui  being 
r^ularly  used  in  the  movement  of  inter- 
state traffic,  and  so  within  tbs  law." 

Instrumentelities  of  commeroe  are>  ea 
neoemitaUf  a  part  of  oommeree,  and,  if  a 
car  for  an  interstete  shipment  is  to  be  re- 
garded as  a  necessary  instrumentality  by 
whfdi  on  interstate  diiiment  is  to  be  car* 
ried,  and  hi  fact  a  part  of  the  interstate 
eranmercial  duty  of  the  carrier  to  furnish, 
then  interstate  commerce  cannot  be  confined 
to  the  mere  act  of  transit,  since  receiving, 
loading,  unloading,  switehing,  and  deUvciy 
are  as  essentially  parts  of  interstate  oom- 
meree as  the  act  of  transit.  It  would  not 
be  Mmtended  that  a  state  could  forbid  any 
of  these  things,  as  a  more  effectual  way  of 
IHTohibiting  interstate  commerce  could  not 
be  devised;  and  If,  instead  of  undertakii^ 
to  forbid  the  furnishing  of  cars  for  inter- 
state shipments,  or  the  loading,  or  switeh- 
ing>  or  delivery,  the  stete  should  undertake 
to  regulate  all  these  things,  clearly,  as  it 
would  seem  upon  reason  and  authority,  that 
would  be  a  regulation  of  an  euential  part 
of  interstate  commerce.  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  214,  29  L.  ed. 
105,  1  Intera.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
826;  Stsnley  v.  Wabash,  St.  L.  &  P.  R.  Co. 
100  Mo.  435,  8  LJLA.  S49,  3  Inters.  Com. 
Rep.  170.  13  S.  W.  709. 

A  later  case  more  directly  in  point  is 
Houston  &  T.  R.  Co.  v.  Mayes,  201  U.  S. 
321,  60  L.  ed.  772.  26  Sup.  Ct.  Rep.  491, 
{spoken  of  hereafter  in  this  opinion  as  the 
"Texas  Case"),  in  which  a  provision  of  the 
Revised  Statutes  of  Texas  of  a  similar  char- 
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aeter  and  import  to  rule  1,  supra,  was  de- 
clared void  when  applied  to  interstate  Mn- 
meree,  on  the  ground  that  it  was  in  con- 
fliet  with  the  oommeree  daoie  ot  the  FedsT' 
al  Constitution. 

A  comparison  of  rule  1  in  question  with. 
tlte  TezM  statute  eondemned  in  the  ease 
just  eited  dlselosea  that  the  rule  is  more  un- 
reasmuJule  and  imposes  em  a  greater  bur- 
den im  interstate  omuneree  than  the  -pro- 
visions  of  the  Texas  statute.  While  that 
statute  limited  the  number  of  ears  that 
mi^t  l>e  required,  allowed  a  hmger  time 
within  whieh  the  carrier  should  furnish 
them,  the  time  fixed  being  according  to  the 
number  of  cars  a]^lied  for,  the  applicant 
to  deposit  with  Um  agent  of  the  earrier 
one  fourth  of  the  amount  of  the  freight 
charge  for  the  use  of  the  cars  applied  for, 
unless  the  earrier  agreed  to  waive  this  re- 
quirement, and  the  provisions  at  the  statute 
"not  to  apply  in  cases  of  strikes  or  other  pub- 
lic calamity,"  rule  1,  under  oonsideratioa,  is- 
absolute  in  ito  requirements,  making  no  ex- 
ception for  sudden  congestions  ol  traffie  oe- 
csaioned  by  wrecks  or  other  causes  men- 
tioned by  the  court  in  the  Tens  <^ue, 
vhloh  would  ennua  the  carrier.  No  allow- 
ance is  made,  as  In  the  Texas  statute  for 
the  ftiilnra  to  furnish  ears  within  the  re- 
quired time  occasioned  by  a  strtice  or  other 
puUie  ealamify;  nor  does  it  allow  more  free 
time  for  the  furnishing  of  fifty  ears  than 
for  one;  and  no  deposit  is  required  to  in- 
sure the  good  faith  of  the  shipper.  Tim 
application  may  he  verbal,  or  even  1^  tde- 
phone,  and  the  shipper  not  required  to- 
designate  a  point,  such  as  a  side  traek, 
where  loading  is  praetieable,  and  the  num- 
ber of  ears  he  may  order  is  not  limited. 
Under  the  reqnirementa  of  the  rule,  the- 
equijHnent  of  the  carrier  from  other'  states 
might  have  to  be  withdrawn  to  an  extent 
necessarily  and  directly  obstmeting  the- 
movement  of  interstate  eommerce  originat- 
ing in  such  other  states. 

The  rule  is  not  rendered  less  absolute- 
and  inexorable,  as  c(mtended  on  behalf  of 
the  commonwealth,  by  rule  20  of  the  series- 
of  mles  established  by  our  State  Corpora- 
tion Commission,  wherdiy  the  commission 
reserves  the  right  at  all  times  and  under  all 
circumstances,  "whenever  justice  demands- 
such  action,  to  suspend  the  operation  ot' 
these  rules,  or  any  one  or  more  of  them,  in 
whole  or  in  part."  Whether  or  not  the  com- 
mission would  have  had  the  right  to  exer- 
cise their  discretion  in  the  enforcement  of 
the  rule  in  such  cases  as  this,  had  not 
rule  20  been  embraced  in  the  series  of  rules, 
need  not  be  here  determined.  The  constitu- 
tional validity  of  a  law  is  to  be  tested,  not- 
by  what  has  been  done  under  it,  but  by 
what  may  be  done.    Stuart  t.  Palmer,  74 
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y.  T.  191,  30  Ant.  Bep.  289;  Violett  t.  Alez- 
andrU,  92  601»  31  T.  B  A  888,  S8  Am. 
8L  Bep.  825.  23  S.  E.  909. 

In  the  TcKEB  Cue  the  ^lUbi  are  kb  fol- 
lowe: 

"An  abaolute  requirement  that  •  railroad 
oigaged  in  interstate  eommeree  shall  fur- 
aiiAi  a  certain  nnmber  of  cars  on  a  specified 
iaj  to  transport  merchandise  to  another 
state,  regudleas  of  every  other  oonsidera- 
tioD  except  strikea  and  other  public  calami- 
tics,  transoenda  the  police  power  of  the 
itatfls,  ukd  amonnts  ia  a  burden  upon  in- 
terstate oommerce;  and  articles  4497-0000, 
Tex.  Rer.  Stat.  [189S],  being  such  a  re* 
quiranent^  are,  when  applied  to  interstate- 
commerce  ahipments,  void  as  a  violation  of 
the  eommeree  clause  of  the  Federal  Con* 
stitation. 

"Sneh  a  regulation  cannot  he  sustained  as 
to  interstate-commerce  shipments  as  an  ex* 
erdse  of  the  police  power  of  the  state." 

In  the  ooiussl's  argoment  it  is  said: 
"The  itttration  of  the  Constitution  was  to 
confer  tiie  power  to  regulate  interstate 
eommeree  exclusively  npon  Congress,  and 
not  to  divide  the  power  between  the  state 
l^slatnrea  and  Congress.  One  of  the 
chief  objects  of  the  Constitution  was  to 
rid  eunmerce  of  the  confiieting  vexatious 
snd  hnrdensome  restrictions  which,  under 
the  Articles  of  C<Mifederation,  had  l>een  im- 
posed 1^  the  various  states.'* 

In  a  more  recent  case  (McKeill  v.  South- 
ern R.  Co.  202  U.  8.  543,  60  L.  ed.  1142.  28 
Sup.  Ct.  Rep.  722),  tiie  question  involved 
was  whether  or  not  an  order  of  the  Korth 
Carolina  Cwporation  Commiasion.  requiring 
the  defendant  railway  company,  upon  pay- 
amit  of  freight  charges,  to  make  delivery 
beyond  its  i^^t  of  way  and  on  a  private 
siding  of  the  Greensboro  Coal  &  Ice  Com- 
pany of  certain  cars  consigned  to  the  latter 
company  at  Greensboro,  North  Carolina, 
from  points  withont  the  state  of  North  Caro- 
lina, was  repugnant  to  the  commerce  clause 
of  tte  Vtfyral  Constitution;  and,  by  a 
nnanimons  court,  the  order  was  held  to  be 
invalid,  the  ruling  being  rested  on  the  same 
grounds  upon  which  the  appellant  here 
relies  as  invalidating  rule  I  of  our  State 
Corporation  Commission,  vim.,  that  tiie  order 
imposed  a  bnrden  on  interstate  eommeree, 
snd  that  it  conflicted  with  those  provisions 

the  aet  to  r^ulate  cmnmeree  which  pro- 
hibit unjust  discrimination.  Among  the 
authorities  cited  in  that  case  is  the  Texas 
Case,  supra. 

It  is  further  contended  in  the  argument  of 
the  learned  attorney  general  that  the  Texas 
Case  is  to  be  distinguished  from  the  ease  at 
bar  on  the  ground  that  the  Texas  Case  was 
a  suit  by  a  shipper  to  redress  a  private 
wrong,  and  the  Texas  statute  prescribed  a 
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penalty  of  ^  for  each  day's  delay  In  fur- 
nishing empty  can  after  the  expiration  of 
free  time;  and,  in  addition  thereto,  the  ship- 
per was  entitled  to  recover  the  actual  dam- 
agw  he  sustained,  while  the  penalty  pre- 
scribed by  rule  1,  supra,  is  only  $1  for  each 
d^B  delay  ^ter  the  expiration  of  free 
time.  Nothing,  however,  appears  in  the  de- 
cided cases  r^erred  to  indicating  that  the 
effect  of  the  rule  npon  the  conduct  of  the 
carrier  in  eondncting  its  interstate  busi- 
ness is  to  be  measiired  or  determined  by 
either  tiw  mode  of  procedure  or  the  amount 
of  the  penalty  prescribed  for  a  violation  of 
the  statute  or  rules.  True,  a  penalty  may 
be  so  great  as  to  invalidate  a  statute  which 
otherwise  would  be  ^id;  but,  so  far  as 
this  case  is  eoneemed,  the  amount  of  the 
penalty  is  a  minor  consideration,  and  noth- 
ing appears  to  show  that  it  was  not  so  re- 
garded in  the  Texas  Case.  It  is  also  true 
that  in  the  Texas  Case  the  statute  under 
review,  which  is  similar,  in  so  far  as  it  is 
an  attempt  to  regulate  interstate  commerce, 
to  rule  1,  supra,  was  held  invalid  on  the  de- 
clared ground  that  exceptions  were  not  made 
for  cases  which  might  occur  rendering  the 
carrier  unable  to  furnish  cars  within  the 
time  specified;  but  a  careful  examination  of 
the  printed  record  in  that  case  fails  to  dis- 
elose  any  evidence  of  a  waab-out  or  sudden 
congestion  of  traffic,  or  unavoidable  deten- 
ti<m  of  cars  in  other  states  or  in  other  places 
in  the  same  state,  or  any  other  circum- 
stances which  the  court  declared  should  ex- 
cuse the  railroad  company  from  furnishing 
cars  applied  for.  In  other  words,  the  court 
took  judicial  notice  of  the  fact  that  such 
conditions  might  arise,  and,  for  that  reason, 
the  statute  was  "likely"  to  do  great  injus- 
tice to  the  roads;  and  therefore  declared 
that  the  statute  was  an  unreasonable  burden 
upon  interstate  commerce,  and  invalid  ao 
far  as  interstate  shi^Huents  were  concerned, 
reversing  the  judgment  of  the  Texas  court 
that  the  railroad  company  should  pay  the 
penalties  demanded  by  Mayes,  as  well  as 
actual  damages. 

In  the  case  before  us  circumstances  of 
which  the  court  took  judicial  notice  in  the 
Texas  Case  aa  likely  to  arise,  and  which 
should  excuse  the  carrier,  are  affirmatively 
established  by  appellant's  uncontroverted 
testimony.  This  testimony  shows  that  ap- 
pellant operates  a  continuous  line  of  rail- 
road through  Virginia,  North  and  South 
Carolina,  Georgia,  Alabama,  Mississippi. 
Tennessee,  Florida,  Kentucky,  Indiana,  and 
Illinoia,  and  that  it  operates  its  freight 
trains  no  farther  north  than  Alexandria, 
Virginia,  so  that  a  large  part  of  its  inter- 
state traffic  originating  in  Vit^inia  destined 
to  northern  points  moves  only  a  short  dis- 
tance over  its  rails,  being  delivered  at  Alex- 
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andrii.  to  iti  oonneetionB  for  transportation 
to  destination;  that,  at  the  time  the  ears 
were  demanded  by  Cutsliall,  there  was  an 
"unprecedented  movement  of  lunAer  in  open 
cars;"  that  Cutshall's  freight  consisted  of 
tetograph  and  telephtme  poles,  which  re- 
quired a  special  class  of  equipment  with  spe- 
cial ai^liances,  vie..  Bat  can  of  the  same 
height,  festened  together  with  chains;  that 
the  demand  was  "tremendously  active,"  and 
that  a  "veiy  serious  shortage  in  flat  cars" 
had  resulted;  that  the  appellant  did  not 
have  the  cars  and  eould  not  get  them,  al- 
though it  used  every  effort  to  do  so;  that 
the  appellant  had  ordered  a  large  number 
of  cars  whieh  it  was  unable  to  secure,  owii^ 
to  the  fact  that  the  ear  builders  were  far 
behind  In  filling  th^r  orders.  It  t«  made 
further  to  appear  that,  if  the  cars  required 
by  Cutshall  had  been  fnmislied  in  the  time 
jHmoribed  by  rule  1,  su^u,  if  they  oould 
have  been  furnished  at  all,  they  would  have 
had  to  be  taken  from  other  parts  of  appel- 
lant's line  of  railway,  where  engaged  in 
interstate  or  intrastate  trafBc,  and  handled 
empty  to  Rapldan  station,  and  in  all  proba- 
bility a  great  distance,  whereby  appellant 
might  have  been  subjected,  not  only  to  like 
penalties  to  those  prescribed  1^  the  rule 
for  failure  to  furnish  empty  cars,  and  im- 
posed in  this  case,  but  even  larger  penalties 
for  violation  of  a  statute  or  rule  of  another 
state  from  whieh  the  cars  would  have  had 
to  be  withdrawn.  It  is  thus  made  to  ap- 
pear that  the  penalty  imposed  was  for  a 
failure  to  do  the  impossible,  or  to  obey  a 
rule  which,  when  applied  to  the  facts  and 
circumstances  made  to  appear  by  the  proof 
in  the  proceeding,  imposes  not  only  a  direct, 
but  an  unreasomdile,  burden  upon  the  move- 
ment and  conduct  of  interstate  shipments. 

It  is  tmt  controverted  that  the  auUtorities 
maintain  the  right  of  a  state,  in  the  absence 
of  action  by  Congress,  to  pass  laws  or  to 
confer  upon  an  administrative  agency  the 
power  to  make  reasonable  r^i^lations, 
which,^  tiiough  Incidental^  affecting  com- 
merce, are  not  intended  to  prescribe  mlefl 
for  the  conduct  of  that  commerce,  but  are 
passed  or  established  in  the  exercise  of  the 
police  power  {called  the  reserve  power)  of  a 
state  to  promote  the  welfare  and  convenience 
of  its  citizens,  subjert  always  to  the  con- 
dition that  such  lefrislation  be  not  incon- 
sistent with  the  national  Constitution,  nor 
in  derogation  of  any  right  granted  or  se- 
cured hy  it. 

Many  instances  of  statnteo  which  have 
been  held  within  the  competent^  of  the 
state,  though  affecting  intcrntate  commerce 
indirectly,  are  mentioned  in  the  opinion  by 
Buchanan,  J.,  In  Atlantic  Coaitt  Line  R.  Co. 
T.  Ccnn.  102  Va.  590,  40  8.  E.  811 ;  but  none 
of  the  statutes  referred  to  undertake  to 
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etmtrol  the  conduct  of  the  earlier  wltt 
respect  to  interstate  ennmerce  in  a  case 
similar  to  the  one  we  are  considering. 

Calvert,  in  his  very  recent  treatise  on  the 
R^ulatiott  of  Commerce,  at  pages  93  et  seq., 
after  declaring  that^  while  the  power  of  the 
state  to  adopt  police  regulations  which  may 
incidentally  burden  commerce  is  admitted, 
tbe  power  is  occasionally  so  exercised  as  to 
be  an  aid  to,  rather  than  a  burden  on,  eom- 
merce,  and  that  there  are  many  occasioni 
where  the  police  power  of  the  state  can  be 
properly  exercised  to  insure  a  faithful  and 
pranpt  perfoimanee  of  Axity  within  the  lim- 
its (H  the  state  upon  tbe  part  of  those  who 
are  engaged  in  interstate  commerce;  and 
especially  is  this  so  with  respect  to  refla- 
tions having  in  view  the  eonvenienoe  of  the 
public,  as  in  enforcing  track  ecmnections  be- 
tween two  railroads,  and  rules  for  the  safety 
of  persfms  and  property,  which  are  to  be  re- 
garded as  legislatim  in  aid  of  commaroe, 
and  are  considered  with  special  favor  by 
the  conrtsi — further  says:  *'But,  when  a 
state  statute  has  been  enacted  which  may 
be  said  to  have  relation  to  the  public  morals, 
the  piAlic  health,  tbe  pubUe  safety,  or  the 
public  convenience,  the  idbjeet  of  iriiieh  la 
not  within  the  exclusive  power  of  Congress, 
or  which  in  its  operation  doea  not  eonfliet 
with  an  act  of  Congress,  the  last  and  in* 
preme  test  is  that  of  reasmubleness.  .  .  . 
A  statute  passed  in  pursuance  of  any  of  tbe 
purposes  for  which  this  power  may  be  sl- 
ercised  must  have  a  nal  or  substantial  rela- 
tion to  the  object  for  which  ft  was  enacted, 
and,  if  itunreasonably  or  unnecessarily  ham- 
pers commerce  betwem  the  statei^  or  falls  to 
make  allowance  for  the  practical  difficulties 
in  the  administn^ion  of  the  law,  it  cannot 
be  appnn'edi" — citing,  among  others,  the 
Texas  Case,  supra. 

In  Western  U.  Teleg.  Co.  v.  James,  182  U. 
S.  650,40L.ed.  1105,18  Sup.  Ct.  Rep.9S4, 
the  statute  of  Georgia  required,  under  a  peo* 
alty,  prompt  delivery  and  teansmission  (rf 
interstate  messages.  Yet  the  Supreme  Court 
of  the  United  States  declared  it  valid,  on  the 
ground  that  it  did  not  require  <rf  the  tele* 
gra]^  cmipany  any  dutin  In  addition  to 
thfise  impned  upon  such  companies  by  the 
common  law,  and  therefore  the  statute  was 
not  a  regulation  of  interstate  commerce, 
because  it  did  not  prescribe  a  rule  by  which 
the  telegraph  cmnpany's  conduct  with  re- 
spect to  interstate  messages  was  to  be  gov- 
erned, but  simply  imposed  a  penalty  upon 
the  company  for  failure  to  perform  its  com- 
mon-law duty.  In  the  opinion  stress  is  laid 
upon  the  fact  that  the  statute  contained  no 
regulation  of  a  nature  calculated  at  all  to 
embarrass,  obstruct,  or  impede  the  company 
in  tbe  full  and  fair  performance  of  its  dvt^ 
as  an  interstate  sender  of  messagea. 
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To  the  Hune  effect  is  the  opinion  of  thU 
court  in  Postal  Telq[.  Cable  Co.  v.  Umstad- 
tcr.  103  Vs.  742,  50  S.  E.  269,  wbere  the  Im- 
position of  the  poinlty  prMcribed  by  I  1201 
of  the  Code  of  1887  [Code  1004.  p.  003]  for 
«  fsilure  to  truumit  from  Norfolk,  Virginia, 
a  message  to  be  delivered  in  Baltimore, 
Maryland,  was  upheld  on  the  ground  that 
the  statute,  as  applied  to  the  facts  of  the 
ease,  vas  not  a  vitiation  of  the  eonunerce 
clause  of  the  Constitution  of  the  United 
SUtes.  In  the  opinion  It  is  said-  "It  is 
settled  law  that  a  telegraph  line  is  an  in- 
strument of  commeroe,  and  that  telt^ai^ 
companies  are  subject  to  the  regulating 
power  of  Congress  in  respect  to  their  for- 
eign and  interstate  business." 

The  reasoning  upon  which  the  autiiorities 
agree  that  a  state  statute,  in  so  far  as  it  im- 
poaefl  a  penalty  for  failure  to  deliver  a  mes- 
sage, where  the  delivery  Is  to  be  made  in  an- 
other state,  infringes  upon  the  exclnsi^'C 
power  of  Congress  to  control  commerce,  la 
that  conflict  and  confusion  would  follow  the 
attempted  exercise  by  several  states  of  such 
a  power.  The  same  reasoning  applies  with 
equal,  if  not  with  greater,  force  to  the  case 
before  ns.  In  the  proof  it  appears  that  otli- 
er  states  through  which  appellant's  railway 
is  operated  have  a  similar  statute  or  rule  of 
regulation  to  rule  I,  supra,  intended  to  con- 
trol transportation  companies  with  respect 
to  their  duty  in  furnishing  cars  for.  inter- 
state as  well  as  intrastate  shipment  of 
freight;  the  duty  imposed  and  the  penalty 
for  a  violation  of  the  prescribed  duty  being 
different  and  in  one  or  more  of  these  states 
much  greater  than  that  {wovided  for  in 
rule  I. 

When  unprecedented  conditions  arise,  as 
tJiey  will  in  tlie  future,  as  in  the  past, 
whereby  appellant  cannot  possibly  furnish 
ears  to  meet  the  demands  of  the  shippers  in 
each  of  these  states,  wilt  it  not  be  natural — 
in  fact,  a  necessity — for  it  to  withdraw  the 
ears  in  use  or  needed  in  this  state,  and  send 
them  for  the  uss  of  shippers  in  another 
state,  where,  for  a  ftiilure  to  furnish  cars, 
tiie  penalty  to  be  suiTered  is  much  larger 
than  that  incurred  by  a  failure  to  famish 
nquired  cars  in  this  state,  wherel^  conflict 
and  confusion  in  the  conduct  of  appellant'^ 
interstate  traffic  would  not  only  be  brought 
about,  but  a  direct  and  unreasonable  bur- 
den imposed  upon  interstate  commerce? 
Clearly,  such  a  condition  of  things  is  not 
only  possible,  but  "likely"  to  happen,  aa 
said  in  the  Texas  Case.  Would  not  the  appli- 
cation of  a  statute  or  rule  to  such  a  state  of 
facts  and  circumstances  as  appear  in  thiu 
record  necessarily,  directly,  and  unreason- 
ably operate  as  a  hindrance  to  and  interfer- 
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ence  witii  Interstate  commerce!  This  ques- 
tion has  been  fully  answered  in  the  affirma- 
tive by  the  decisions  of  the  Suineme  Court  of 
the  United  States,  to  which  we  have  ad- 
verted, and  "to  wliich  we  must  look  in  de- 
termining questions  of  this  character." 
Southern  Exp.  Co.  v.  Goldberg,  101  Va.  610, 
02  L.B.A.  660,  44  S.  E.  803. 

There  is  nothing  in  the  opinion  of  the 
court  in  the  Texas  Case,  si^ra,  which 
denies  the  right  of  a  state  to  prescribe  a 
reasonable  rule  or  r^;uIation  of  trans- 
portation companies  and  shippers  in  the 
matter  of  furnishing  and  loading  cars  for 
interstate  as  well  as  intrastate  shipments 
of  freight,  provided  the  rule  or  r^ulation  be 
reasonable  and  just,  and  does  not  in  its 
application  directly  infringe  upon  the  com- 
merce clause  of  the  Constitution  of  the 
United  States,  or  violate  some  right  of  such 
companies  or  shippers  protected  by  that  in- 
strument; but  the  Texas  statute  is  declared 
invalid  upon  the  ground  that  it  was  unrea- 
sonable, in  that  exceptitms  were  not  made 
for  cases  which  might  occur  rendering  the 
carrier  unable  to  furnish  cars  within  the 
time  specified,  thereby  imposii^  an  unrea- 
sonable burden  upon  interstate  commerce. 
The  opinion  in  that  case  concludes  as  fol- 
lows: "While  railroad  companies  may  bo 
bound  to  furnish  sufficient  cars  for  their 
usual  and  ordinary  traffic,  cases  will  inevi- 
tably arise  where,  by  reason  of  an  unexpect- 
ed turn  in  the  market,  a  great  public 
gathering,  or  an  unforeseen  rush  of  travel,  a 
pressure  upon  the  road  for  transportation 
facilities  may  arise  which  good  manage- 
ment and  a  desire  to  fulfil  all  its  legal  re- 
quirements cannot  provide  for,  and  against 
which  the  statute  in  question  makes  no 
allowance.  Although  it  may  be  admitted 
tliat  the  statute  is  not  far  from  the  line  of 
proper  police  regulation,  we  think  that  suffi- 
cient allowance  is  not  made  for  the  practical 
difficulties  in  the  administration  of  the  law, 
and  that,  u  applied  to  interstate  commerce, 
it  transcends  the  legitimate  powers  of  the 
legislature." 

Whether  or  not  Congress  has  exercised  its 
jurisdiction  in  the  matter  of  furnishing  cars 
to  shippers  to  be  sent  to  destinations  with- 
out the  state,  in  the  act  known  as  the  "Act 
to  Regulate  Commerce,"  as  suggested  in  the 
argument,  whereby  the  several  states  of  the 
Union  are  precluded  from  prescribing  any 
rule  or  regulation  relating  to  the  subject, 
is  a  question  we  could  not  consider  upon 
this  record.  Texas  &  P.  R-  Co.  v.  Abilene 
Cotton  Oil  Co.  204  U.  S.  426,  61  L.  ed.  6S3,  27 
Sup.  Ct.  Rep.  350. 

We  are  of  opinion,  for  the  reasons  stated, 
that  rule  1  of  the  series  of  car  service  and 
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demnrragB  nilea  eatablished  by  the  State 
Corporatint  CommiBsion  for  the  government 
of  transportation  eonpanies  and  ahipper* 
doing  fansineM  in  tiiii  sfaEite,  here  in  question, 
as  appUed  to  this  ease.  Is  invalid  and  Toid, 
because  in  eonfliert  with  the  commerce 
clause  of  the  Conatitation  of  the  United 
States.  Therefore,  the  Judgment  of  tiie  com- 
mission appealed  from  will  be  reversed  and 
annulled,  and  this  proceeding  dismissed. 

Whittle,  J.,  concurring: 

I  concur  in  the  opinion  of  Judge  Card* 
well  in  this  case,  namely,  that  rule  1,  in 
question,  is  not  a  reasonable  ocereise  of  the 
police  power  of  the  state  with  respect  to 
furnishing  cars  for  interstate  shi^enta; 
but  I  desire  to  emphasize  the  fact  that  I  am 
of  opinion  that  it  is  within  the  competency 
of  the  State  Corporation  Commiaaioni  in 
the  absence  of  l^ialation  by  Congress  or 
action  by  the  Interstate  Commerce  Commis- 
sion, to  establish  and  fmforoe  reasonable 
rules  and  n^latlon*  requiring  railroad 
companies,  on  application  of  intending  ship- 
pers, to  supply  adequate  ear  service,  wheth- 
er the  freight  he  intended  for  intrastate  or 
interstate  shipment;  and  that,  in  the  pres- 
ent state  of  the  decisions  of  the  Supreme 
Court  of  the  United  States  on  the  subject 
of  interstate  shipments  (the  controlling  in- 
fluence of  which  is  conceded),  the  crucial 
test  of  the  validity  of  such  rule  ia  its  rea- 
aonablenesa. 

Buchanan  and  Harrison,  JJ.,  ooncnr- 
ring: 

We  ocmcur  in  the  conclusion  reached  by 
the  other  members  of  the  court  that  rule  1 
of  the  State  Corporation  Commission  is  in- 
valid, but  do  not  concur  in  the  reasoning  by 
which  they  reach  that  conclusion.  Their 
reasoning,  if  followed  to  its  logical  result, 
as  we  understand  it,  would  not  only  render 
the  rule  in  question  invalid,  but  would 
make  it  impossible  for  the  Stata  Corpora- 
tion Commission  to  make  any  valid  rule 
on  the  subject 

We  base  our  conclusion  in  the  caae  upon 
the  principlea  announced  and  the  reasons 
given  in  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  caae  of  Houston 
&  T.  C.  R.  Co.  V.  Mayes,  201  U.  S.  321,  60  L. 
ed.  .772,  26  Sup.  Ct.  Rep.  491,  which  clearly 
recognizes,  as  we  understand  it,  the  right 
of  the  state,  under  its  police  or  reserved 
powers,  to  make  reasonable  regulations  as 
to  the  furnishing  of  cars  by  railroad  com- 
panies, not  only  for  intrastate*  but  also  for 
interstate,  shipments. 
17  L1LA.(N.S.) 
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WEST  VIRGINIA  MIDLAND  RAILROAD 
COMPANY,  Plff.  in  Err. 

(—  W.  Va.  — i  61  S.  E.  81L) 

Master  —  employee  —  contra  cCor  w 

servant. 

1.  When  a  question  arises  as  to  whether 
a  person  performing  work  or  doing  business 
for  another  Is  a  contractor  for  whose  negli- 
gence the  employer  is  not  liable,  or  a  serv- 
ant for  whose  acts  the  employer  is  responsi- 
ble, the  character  of  the  contract  of  employ- 
ment, the  nature  of  the  business,  ana  ul 
the  circumstances  are  to  be  eonsideTCd  in 
determining  it. 

Same  —  Independent  oontractor  —  what 

constitutes. 

2.  Though  payment  for  work  "by  the  job," 
and  the  right  and  power  of  the  person  do- 
ing the  work  to  employ  assistants,  to  lie 
paid  by  himself,  are  circumstances  tend- 
ing to  prove  the  relation  trf  contractor  and 
eontractee,  and  so  make  him  an  independ- 
ent contractor,  they  are  not  conclusive,  and 
must  yield,  if  it  aj^iears  that  he  is  merely 
working  under  a  general  employment,  hav- 
ing no  dominion  or  control  over  the  premis- 
es. Is  subject  at  all  times  to  the  orders 
of  the  employer  as  to  when  and  how  he 
shall  work  and  the  results  to  be  accom- 
published,  and  may  be  discharged  at  any 
time.  Under  such  dreumstances,  the  rela- 
tion of  master  and  servant  exists. 

Servant  —  assistant. 

3.  An  assistant  emplcfyed  by  a  servant, 
paid  according  to  the  work  done,  not  the 
time  of  service,  is  a  servant  of  the  person 
in  whose  business  his  immediate  employer 
is  engaged.  As  there  is  no  direct  contiact 
between  him  and  the  master,  he  is  a  sort 
of  voluntary  servant  of  the  latter. 
Master  —  fellow  servant. 

4.  Under  the  law  relating  to  necligence 
in  the  work  of  operating  or  prosecunng  the 
master's  business,  not  provision  or  main- 
tenance of  a  safe  place  in  which  to  work 
or  suitable  machinery  and  appliances  with 
which  to  work,  all  persons  engaged  in  the 
business  of  a  common  master,  and  so  re- 
lated that  each,  in  the.  exercise  of  ordinary 
sagacity,  ought  to  foresee,  when  accepting 
his  employment,  that  he  would  be  exposed 
to  injury  in  the  event  of  negligence  on  the 
part  of  the  others,  and  they  to  injury  from 
his,  are  fellow  servants. 

Pleading  —  Immaterial  variation. 

6.  In  an  action  for  damages  resulting  from 
injury  by  negligence,  a  variance  of  the  evi* 
dence  from  the  declaration  in  respect  to 
specification  of  mere  matters  of  detail  con- 
cerning the  manner,  not  the  time  or  plaoe 
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mi  whieli,  or  the  instrumeutalitiet  by  which, 
the  injury  wu  inflicted,  is  immaterial. 

(March  31,  1908.) 

ERROR  to  the  Circuit  Court  for  Braxton 
County  to  review  a  judgment  in  plain- 
iifl*B  favor  in  an  action  brought  to  recover 
damages  for  personal  injuries.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Jake  fisher  and  Brown,  Jack- 
son, A  Knight,  for  ^aintiff  in  error: 

Plaintiff's  evidence  should  have  been 
stridcm  out  on  the  ground  of  a  variance  be- 
tween the  evidence  and  the  declaration. 

Hawker  Baltimore  &  O.  R.  Co.  IS  W. 
Va.  628,  36  Am.  Rep.  825;  Snyder  T.  Wheel- 
ing Eleotrioa  Oo.  43  W.  Va.  664,  89  I.3JL 

Om0  Jfote.  —  Wh»  la  mn  independent 
eentraeterf 

The  present  note  contains  only  cases  sub- 
seqnent  to  a  note  to  Richmond  v.  Sitterding, 
65  LJLA.  446,  on  the  same  question,  and 
is  intended  to  be  supplementary  thereto.  In 
this  series  the  question  has  oeen  in  part 
covered  with  reference  to  particular  states 
of  fact,  by  a  case  note  to  lYerker  v.  Nichol- 
son, 13  LJl^.(N.S.)  1122,  on,  Who  is  re- 
sponsible for  acts  of  driver  furnished  with  a 
hired  vehicle!  and  a  case  note  to  Bums  v. 
Michigan  Paint  Co.  16  L.R.A.<N.S.)  814,  on, 
Cartm«i  aa  Indepoident  eontracfors,  the 
deeinona  contained  in  which  it  is  therefore 
deemed  unnecessary  to  restate  in  this  note. 

While  in  the  majority  of  cases  in  which 
tlie  question,  Who  are  independent  contract- 
tors?  is  involved,  the  ultimate  inquiry  is 
the  liability  for  some  act  of  negligence  on 
the  part  of  the  contractor  or  his  servant, 
it  dtould  be  noted  that  the  question  also 
arises  in  connection  with  an  inquiry  into 
the  liability  to  the  contractor's  servant  for 
ne^igence  on  the  part  of  the  principal  or 
his  employee,  in  which  case  it  becomes  a 
branch  of  the  question  as  to  which  of  two 
parties  is  to  be  deemed  the  master  of  the 
servant  of  one  of  them,  and  of  the  question 
when  aerrants  of  the  principal  employer  and 
the  contractor  arc  to  be  deemed  fellow 
servants.  Botti  classes  of  cases  are  included 
in  thia  note. 

Tn  genaraL 

Where  one  person  contracts  with  another 
to  do  and  perform  certain  work  or  labor, 
and  the  person  so  contracting  has  no  con- 
trol-or  management  of  the  work,  in  such 
case  the  one  who  undertakes  the  work  be- 
comes an  independent  contractor.  Falender 
V.  BlackweU.  39  Ind.  App.  121,  79  N.  E. 
893. 

An  independent  contractor  is  one  who  un- 
dertakes to  do  a  piece  of  work  according 
to  his  own  methods  and  without  being  sub- 
ject to  the  control  of  his  employer,  except 
as  to  the  result  of  his  work.  The  test  to 
be  applied  is  whether  the  employee  repre- 
sents his  employer  as  to  the  result  of  the 
17  L.R.A.(N.S.) 


499,  64  Am.  St.  Rep.  922,  28  S.  B.  733; 
Richmond  R.  &  Electric  Co.  v.  West,  100  Ya. 
184,  40  S.  E.  643;  Eckles  v.  Norfolk  t  W. 
R.  Co.  96  Va.  69,  25  S.  E.  545;  Richmond 
R.  &  Electric  Co.  v.  Bowlee,  92  Va.  738,  24 
S.  E.  388. 

The  plaintiff  and  the  servants  of  the  de- 
fendant who  were  operating  the  train  were 
fellow  servants. 

Jackson  V.  Norfolk  &  W.  R.  Co.  43  W.  Va. 
380,  46  L.R.A.  337,  27  S.  E.  278,  31  S.  E. 
258;  16  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p. 
187;  Jensen  v.  Barbour.  15  Mont.  682,  39 
Pac.  906;  Philadelphia,  W.  &  B.  R.  Co.  v. 
Hahn,  9  Sadler  (Pa.)  364,  12  Atl.  479; 
Holmes  v.  Tennessee  Coal,  Iron  ft  R.  Co. 
49  La.  Ann.  1465.  22  So.  403;  The  Harold, 
21  Fed.  428;  Killea  v.  Faxon,  125  Mass. 

work,  or  as  to  the  means.  If  the  former, 
he  is  to  be  regarded  as  an  independent  con- 
tractor, but,  if  the  latter,  merely  an  uent 
or  servant.  Parrott  v.  Chicago  O.  W.  R. 
Oo.  127  Iowa,  419,  103  N.  W.  252. 

When  one  contracts  to  do  and  deliver 
certain  specific  work  which  is  not  unlawful, 
and  the  manner  of  the  doing  of  which,  in- 
cluding the  employment,  payment,  and  con- 
trol of  the  labor,  is  left  entirely  to  him,  he 
is  an  independent  contractor.  Robideaux  v. 
Hebert,  118  Ia  1089,  12  LJl.A.(N.S.)  632, 
43  So.  867. 

An  independent  contractor  is  erne  who  car- 
ries on  an  independent  business,  and  in  the 
line'  of  his  business  is  employed  to  do  a 
j<A  of  work,  and  in  doing  it  does  not  act  un- 
der the  direction  and  control  of  his  em- 
ployer, hut  determines  for  himself  in  what 
manner  the  work  shaii  be  done.  Keyes  v. 
Second  Baptist  Church,  99  Me.  309,  59  Atl. 
446. 

An  independent  contractor  is  one  who  un- 
dertakes to  produce  a  given  result,  but%o 
that,  in  the  actual  execution  of  the  work, 
he  is  not  under  the  order  or  control  of  the 
person  for  whom  he  does  it,  and  may  use 
his  own  discretion  in  thinvs  not  specified. 
Gay  V.  Roanoke  R.  ft  Lumber  Co.  (N.  C.) 
62  S.  E.  436. 

Employment  will  be  considered  independ- 
ent when  the  contractor  renders  service 
in  the  course  of  his  occupation,  represent- 
ing the  will  of  his  employer  only  as  to  the  ' 
result  of  the  work,  and  not  as  to  the  means 
by  which  it  is  accomplished.  Where  the 
work  Is  done,  however,  io  the  manner  and 
by  the  means  contemplated  in  the  contract 
of  employment,  and  the  contractor  is  per- 
forming the  work  strictly  in  the  manner  ex- 
pressly or  impliedly  directed  by  the  em- 
ployer, the  latter  cannot  escape  liability  by 
the  plea  that  an  independent  contractor 
committed  the  act.  Drennon  v.  Patttm- 
Worsham  Drug  Co.  (Tex.  Civ.  App.)  109  S. 
W.  218. 

An  independent  contractor  Is  one  who, 
in  rendering  services,  exercises  an  independ- 
ent employment  or  occupation,  and  repre- 
sents his  employer  only  as  to  the  results 
of  his  work,  and  not  as  to  the  means  by 
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485;  Ewan  v.  Lippincott,  47  N.  J.  L.  192, 
64  Am.  Rep.  148;  Illinois  C.  R.  Co.  v.  Cox, 
21  111.  20,  71  Am.  Dec.  298;  Johnson  v. 
Boston,  118  Mass.  114;  Saunders  v.  Cole- 
ridge, 72  Fed.  676;  Hasty  v.  Sears,  157 
Mass.  123,  34  Am.  St.  Hep.  267,  31  N.  E. 
759;  Cerrillos  Coal  R.  Co.  v.  Deserant,  9 
N.  M.  49,  4»  Pac.  807;  Hoar  v.  Merritt,  62 
Mich.  386,29  V.  W.  15;  McCafferty  v.  Dock 
Co.  11  Ohio  C.  C.  457;  Singer  Mfg.  Co.  v. 
Sahn,  132  U.  S.  618,  34  L.  ed.  440,  10  Sup. 
Ct.  Rep.  175;  Tiffin  v.  McCormack,  34  Ohio 
St.  638,  32  Am.  Rep.  408;  Cooley,  Torts,  p. 
1076;  Northern  P.  R.  Co.  v.  Peterson,  162 
U.  S.  346,  40  L.  ed.  994,  16  Sup.  Ct.  Rep. 
843. 

Messrs.  Morrison  &  Rider  for  defend- 
ant in  error. 


Poffenbarger,  P.,  delivered  the  opinion 
of  the  court: 

F.  U.  Knicely,  injured  while  unloading 
lumber  from  a  car  of  the  West  Virginia 
Midland  Railroad  Company  on  its  tracks 
by  the  jarring  or  removal  thereof  without 
notice,  recovered  a  judgment  against  said 
company  for  damages  resulting  from  the 
injury,  amounting  to  $3,250,  to  which  * 
writ  of  error  was  allowed. 

The  principal  inquiry  is  whether  the 
plaintiff  ami  the  switching  crew  of  the  de- 
fendant, who  ran  a  train  of  cars  against  the 
standing  car  on  which  the  former  was  at 
work  when  injured,  were  fellow  servants. 
This  relationship,  if  it  existed,  precludes  re- 
covery, and  renders  practically  unnecessary 
the  consideration  of  every  other  question 
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which  it  is  to  be  accomplished.  Texas  &  N. 
O.  R.  Co.  T.  Parsons  (Tex.  Gt.  App.)  109 
S.  W.  240. 

The  general  test  which  determines  the  re- 
lation of  independent  contractor  is  that  he 
shall  exercise  an  independent  employment, 
and  represent  his  employer  only  as  to  the 
results  of  his  work,  and  not  as  to  the  means 
whereby  it  is  to  be  accomplished.  The  chief 
consideration  is  that  the  employer  has  no 
right  to  control  as  to  the  mode  of  doing  the 
work,  but  a  reservation  by  the  employer  of 
the  right  to  supervise  the  work  for  the  pur- 
pose of  merely  determining  whether  it  is 
being  done  in  accordance  with  the  contract 
does  not  affect  the  independence  of  the  re- 
lation. Larson  v.  American  Bridge  Co.  40 
Wash.  224,  111  Am.  St.  Rep.  904,  82  Pac. 
2»4. 

Presumptions  as  to  character  of  contract. 

Where  a  person  entered  into  a  written 
o^traet  for  the  construction  of  a  wagon 
road  for  a  certain  specified  price,  employing 
the  hands  who  were  to  do  the  work,  and 
having  full  control  over  it,  the  circumstance 
that,  while  the  work  was  progressing,  his 
employees  were  paid  by  checks  of  the  cor- 
poration for  whom  the  work  was  being  done, 
the  circumstances  that  such  person  had  for- 
merely  been  in  the  employ  of  the  corporation 
as  its  foreman  and  as  such  foreman  bad 
worked  for  it  on  other  roads,  and  the  oir- 
cumatance  that  the  foreman  of  the  corpora- 
tion occasionally  visited  the  road  while  the 
work  was  being  done,  and  made  some  sug- 

festions  as  to  certain  features  of  the  work, 
ut  did  not  attempt  to  control  any  of  the 
employees,  and  did  nothing  more  than  he 
had  a  right  to  do  in  seeing  that  the  work 
was  being  done  according  to  the  contract; — 
are  insumcient  to  raise  such  a  conflict  of 
evidence  on  the  point  as  would  justify  a 
jury  in  finding  that  such  a  person  was  not 
an  independent  contractor.  Houghton  v. 
Tjoma  Prieta  Lumber  Go.  152  Cal.  574,  93 
Pac.  377. 

A  plumber  engaged  to  make  repairs  upon 
premises  must  be  regarded  as  the  servant 
of  the  owner,  where  it  does  not  appear  that 
anv  contract  has  been  lot  to  him  as  an  In- 
17L.R.A.(X.S.) 


dependent  contractor,  or  the  premises  sur- 
rendered to  his  controL  Anderson  t.  Hooi^ 

108  ni.  App.  106. 

The  facts  that  one  was  employed  for  a 
stated  sum  per  day,  and  directed  to  em- 
ploy other  hands,  for  a  certain  rate,  to  re- 
pair a  bridge,  are  not  so  necessarily  incon- 
sistent with  the  independent  character  of 
his  employment  as  to  preclude  a  jury  from 
finding  that  he  was  an  independent  con- 
tractor. Karl  T.  Juniata  County,  206  Pa. 
633,  56  Atl.  78. 

No  inference  that  one  employed  in  un- 
loading supplies  for  a  company,  hiring  his 
own  help,  is  an  independent  contractor,  arises 
from  the  fact  that  his  compensation  is  at 
a  fixed  amount  per  car  load.  Foster  v.  Na- 
tional Steel  Co.  216  Pa.  279,  65  Atl.  618. 

See  also  Finkelstein  v.  Balkin,  103  N.  Y. 
Supp.  99,  infra,  sub  tit.,  Lidependence  o{ 
contract  inferable  where  for  performance 
of  entire  piece  of  work  at  specified  price. 

See  also  subdivision,  "Nature  of  contract 
determined  with  reference  to  various  fac- 
tors," infra. 

Independence  of  contract  for  the  perform- 
once  of  entire  piece  of  work  at  a  speei- 
fled  price. 

— persons  who  undertake  thie  eonstruetion  of 
entire  buildings,  or  specifls  portions  there- 
of. 

One  agreeing  to  furnish  all  the  necesaar^r 
materials  and  perform  all  the  labor  re- 
quired in  the  plastering  of  a  building  in  ac- 
cordance with  the  plans  and  specifications, 
having  the  entire  charge  of  that  part  of 
the  work  and  sole  control  of  the  workmen 
engaged  therein,  is.  as  a  matter  of  law,  an 
independent  contractor.  Green  Soule,  146 
Cal.  96,  78  Pac.  337. 

A  stone  company  which  agreed  to  furnish 
all  the  materials  and  labor  necessary  to  do 
all  the  stone  work  In  and  about  a  building 
for  a  specified  sum,  in  accordance  with  the 
plans  and  specifications,  was  an  independ- 
ent contractor,  although  the  owner  was  at 
the  same  time  doing  the  woodwork  on  the 
building,  and  inspected  the  progress  of  all 
the  work  to  see  that  it-was  donp  accord- 
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imised.  The  defendant  company's  road  is  a 
narrow-gauge  railroad,  connecting  witb  the 
Baltimore  t  Ohio,  a  standard -gauge  road, 
about  a  mile  from  the  small  town  called 
Bilmer.  At  Palmer  it  has  an  extensive  lum- 
lier  yard,  in  which  the  vut  quantities  of 
lumber  carried  by  it  as  a  common  carrier 
are  transferred  to  cars  of  the  Baltimore  & 
Ohio,  which  are  run  into  the  yard  on  a 
three-rail  track  for  both  narrow  and  stand- 
ard gauge  cam  and  engines  laid  on  the 
premises  of  the  defendant.  The  transfer  is 
effected  by  running  tiie  empty  standard- 
gauge  cars  alongside  of  the  loaded  narrow- 
gauge  cars,  from  which  men  remove  the  lum- 
ber by  hand,  uaii^  a  pointed  stool  or  stand 
called  &  "jack,"  and  the  point  of  which 
operates  as  a  pivot  on  which  the  man  bal- 
ing to  the  plans  and  specifications,  where 
be  did  not  direct  the  stone  company's  work- 
men in  their  woric,  or  interfere  with  them 
in  any  way.  Johnson  v.  Helbing  (Cal.  App.) 
91  Pa&  860. 

One  undertaking  to  do  brick  and  stone 
work  on  a  building  at  an  agreed  price  per 
cubic  foot,  to  be  paid  upon  estimates  as 
the  work  progresses,  the  owner  furnishing 
all  the  material,  but  having  nothing  to  do 
with  the  work  except  to  see  that  it  is 
completed  in  acoordanee  with  tiia  plans  and 
■pecificationsi  having  no  control  ovn  the 
wwkmen  employed,  u  an  llidepeiident  con- 
tractor. Ghuta  T.  Moeier  (Kan.)  95  Fac. 
398. 

A  construction  company  contracting  to 
erect  a  building  according  to  drawings  and 
speciflcations,  under  the  direction  of  an  ar- 
chitect, and  which  liired  and  discharged  its 
empioyees  at  will,  punned  its  own  methods, 
and  waa  not  subject  to  the  control  of  its 
employer,  except  as  to  the  results  of  the 
work,  was  an  independent  contractor. 
Scharff  v.  Southern  Illinois  Conatr.  Co.  115 
Mo.  App.  167,  92  S.  W.  126. 

One  contracting  to  make  an  excavation 
and  construct  the  foundation  walls  for  a 
pumping  station,  acooidiog  to  specifications 
prepared  In  advmnoe,  for  a  specified  sum  of 
money,  is  an  independent  contractor.  Kel- 
ly V.  New  York,  108  App.  Div.  578,  94  N. 
Y.  Supp.  872. 

A  competent  person  who  undertakes  to 
construct  the  brickwork  on  a  building  with 
his  own  employees  and  according  to  his  own 
discretion  is,  as  to  such  work,  an  independ- 
ent contractor.  Richmond  t.  Sitterding,  101 
Va.  364,  65  LJUL  446,  99  Am.  St.  Bep.  879, 
4S  S.  E.  662. 

One  who  enters  into  an  agreement  to  pur- 
chase material,  employ  labor,  and  superin- 
tend and  erect  a  building  in  accordance  with 
certain  plans,  to  use  his  best  efforts  to  se- 
cure material  and  labor  at  the  lowest  coat, 
and  to  render  his  employer  a  true  account 
thereof,  and  not  to  exceed  the  estimated 
coat  without  consent  of  the  owner,  guaran- 
teeing that  the  workmanship  shall  be  first- 
class  and  satisfactory  in  every  respect,  the 
owner  of  the  property  agreeing  to  pay  the 
17URJL(N.8.)  B  i»/ 


ances  the  board  and  swings  one  end  of  it 
from  one  car  to  the  other.  A  switching 
crew,  kept  at  the  yards  for  handling  the 
loaded  and  empty  cars,  shifts  them  as  oc- 
casion requires,  and  independently  of  any  di- 
rection or  control  by  the  men  who  actually 
transfer  the  lumber  from  one  car  to  the 
other.  The  plaintiff  had  no  direct  contract 
of  employment  with  the  defendant.  He  waa 
employed  by  one  Cowgill,  whom  the  com- 
pany had  employed  to  transfer  the  lumber, 
paying  him  for  the  service  a  certain  price 
per  1,000  feet,  or  who,  in  another  view,  was 
removing  the  lumber  as  a  contractor,  and 
not  as  a  servant  of  the  company.  The  evi- 
dence leaves  the  manner  of  the  injury  some- 
what in  doubt;  but  there  is  evidence  tend- 
ing to  prove  that  plaintiff  had  removed  prao- 

net  cost  of  material  and  labor,  toother  with 
a  commission  to  the  contractor,  is  an  inde- 
pendent contractor.  Veitdi  T.  Jmkins,  107 
Va.  68,  67  8.  E.  674. 

— ^persons  engaged  to  execute  repairs  or  im- 
provements on  a  building. 

One  is  an  independent  contractor  who, 
for  what  the  job  is  reasonably  worth,  un- 
dertakes to  overhaul  the  awnings  on  an- 
other's building,  the  latter  expressing  no 
direction,  judgment,  or  discretion  in  the  mat- 
ter. McHarge  v.  Newcomer,  117  Tenn.  695, 
9  L.R.A.(NS.)  298,  100  S.  W.  700. 

In  Meyers  v.  Syndicate  Heat  &  Power  Co. 
47  Wash.  48,  91  Pae.  649,  it  was  held  that 
evidence,  the  nature  of  which  is  not  set 
out,  was  BufBcient  to  warrant  a  finding  that 
a  master  steam  fitter,  maintaining  a  work- 
shop and  having  men  regularly  in  his  em- 
ploy, was  not,  in  making  certain  altera- 
tions in  a  heat,  light,  and  power  i^ant,  an 
independent  etrntractor. 

— painters  and  decorators. 

A  painter  employed  for  a  lump  sum  to 
paint  a  house,  employing  in  the  work  means 
of  his  own  choosing  and  entirely  within  his 
control,  is  an  independent  contractor.  Fran- 
cis V.  Johnson,  127  Iowa,  391,  101  K.  W. 
878. 

A  boss  painter  nndertakinj^  to  paint  a 
building,  the  general  supervision  being  In- 
trusted to  an  architect,  but  the  manner  of 
doing  the  work  being  left  to  him,  is  an  In- 
dependent contractor.  Metringer  T.  New 
Orleans  Bd.  of  Trade,  120  La.  124,  44  So. 
1007. 

One  who  agrees  to  do  a  job  of  whitewash- 
ing for  a  lump  sum  waa  an  independent 
contractor,  where  there  Is  no  evidence  that 
the  owner  exercised,  or  assumed  to  exercise, 
any  control  over  the  work  or  the  appliances 
to  be  employed  in  its  prosecution,  Flnkel- 
etein  v.  Balkin,  supra. 

A  decorator  employed  to  do  certain  work 
for  a  lump  sum,  furnishing  all  materials 
and  tools  and  employing  his  own  help,  is  an 
independent  contractor,  although  his  em- 
ployer's representative  directs  Um  to  work 
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tically  all  the  lumber  from  the  car  on  which 
ho  woB  working,  and  the  train  with  loaded 
cars,  one  of  which  was  to  take  the  place  of 
the  car  from  which  he  had  made  the  trans- 
fer, was  coming  in  on  the  track  as  he 
stooped  and  lifted  the  end  of  a  board,  and, 
while  he  was  engaged  in  transferring  it, 
the  train  struck  the  rar  and  caused  him  to 
fall  therefrom,  in  doing  which  his  foot  was 
caught  between  a  whral  and  the  reach  or 
sidebar  of  the  car,  and  his  leg  broken  over 
the  wheel.  Plaintiff's  face  was,  at  tlie  time, 
turned  away  from  the  approaching  train, 
and  no  warning  was  given  him.  . 

Want  of  power  in  the  plaintiff  and  his 
immediate  employer  to  supervise  and  control 
the  work  and  operatioiu  on  the  premises  on 
which  he  was  working,  and  the  form  of  said 

in  this  or  that  room  for  the  purpose  of  pre- 
venting as  far  as  practicable  an  interference 
with  business.  Southwestern  Teleg.  ft 
Teleph.  Co.  v.  Paris,  S9  Tex.  Civ.  App.  424, 
87  S.  W.  724. 

— ^irchiteots. 

The  work  of  an  architect  in  preparing 
plans  and  specifications  for  a  building  is 
that  of  an  independent  contractor,  'niiite 
T.  Green  (Tex.  Civ.  App.)  82  S.  W.  329. 

—persons  ei^oged  in  other  kinds  of  oon- 
Btruetion  work. 

A  firm  having  sole  charge  of  ttie  work  of 
oonstruoting  stm  storage  tanks,  eontrolling 
the  method  of  doing  it  and  employing  the 
men  for  that  purpose,  are  ind^endent  con- 
tractors. Larson  v.  American  Bridge  Co.  40 
Wash.  224,  111  Am.  St.  Rep.  904,  82  Pac 
294. 

— persons  nndertokin^  various   kinds  of 
work  on  highways. 

One  undertaking  to  lay  a  cement  sidewalk, 
furnishing  material  and  labor,  for  a  stated 
sum  per  yard,  according  to  specifications  of 
the  aty's  ei^neer,  the  owner  reserving  no 
oontrol  and  not  assuming  to  direct  the  work 
in  any  way,  is  an  independent  contractor. 
Massey  v.  Gates,  143  Ala.  248,  39  So.  142. 

Property  owners  engaged  in  working  on 
a  city  or  borough  street  in  front  of  their 
properties  in  obedience  to  the  requirements 
of  an  ordinance  are  not  contractors  exer- 
cising an  independent  employment,  over 
whom  the  municipal  authorities  have  no 
control.  Meyers  t.  Philadelphia,  217  Pa. 
159,  10  LJt.A.(N.S.)  678,  66  Atl.  261. 

—persons  operating  mills. 

Tha  owner  of  a  plant  who  agreed  to  oper- 
ate it  for  the  following  two  years  exclu- 
sively for  the  making  of  machinery  for  an- 
other company,  to  keep  it  in  repair  and 
not  permit  it  to  be  sold  for  taxes  or  prop- 

Serty  encumbrances,  to  pay  all  expenses,  to 
o  the  work  as  directed  by  such  company  so 
that  it  would  be  satisfactory;  such  company 
17LJLA.(N.B.) 


employer's  contract,  are  the  facts  mainly  re- 
lied upon  as  the  basis  of  the  contoit^ 
against  the  existence  of  the  fellow-servaiH? 
r^tiitm.  All  the  can  and  servants  in 
charge  of  them  were  paid  by,  and  subject 
to  the  orders  and  control  of,  the  railway 
company,  as  were  also  the  lumber  the  plain- 
tiff was  handling,  and  the  grounds  upon 
which  the  operatI<ms  were  conducted.  The 
plaintiff  was  paid  for  his  services  1^  Cow- 
gill,  who  was  paid  by  tiie  railway  company 
for  the  handling  of  the  lumber  at  a  certain 
price  per  1,000  feet  The  work  in  wfaieh 
all  were  engaged  was  the  transportation  of 
Inmber,  the  business  of  the  defendant,  oU 
eondneted  and  carried  on  confessedly  in  ac- 
cordance with  its  orders  and  directions. 
Plaintiff's  immediate  employer  had  no  con- 
agreeing  on  its  part  to  pay  all  expenses  of 
every  kind  incurred  by  the  owner,  and  then, 
for  the  use  of  the  plant,  furniture,  and 
tools,  to  pay  a  gross  sum  based  upon  the 
number  of  days'  work  done  by  employees, 
and  to  furnish  materials  on  the  requisition 
of  the  owner,  such  agreement  contauiing  no 
provision  that  the  company  should  hire,  pay, 
or  discharge  employees,  or  that  the  owner 
should  do  BO  as  the  servant  or  agent  of  the 
company;  although  there  were  provisions  as 
to  the  owner's  following  the  directions  of 
the  company  as  to  the  number  of. men  em- 
ployed and  what  work  they  should  do  and 
the  rate  of  wages  to  be  paid  them, — ^was 
an  independent  contractor.  Eirby  t.  Lacka- 
wanna Steel  Co.  109  App.  Dlv.  834,  95  N.  Y. 
8upp.  833. 

One  who  entered  into  an  oral  contract 
with  the  owner  of  a  shingle  mill  wherein  it 
was  agreed  that  he  should  take  charge  of 
said  mill,  employ  and  pay  all  the  laborers 
and  make  all  necessary  repairs  to  machin- 
ery, and  manufacture  sbingles  ont  of  timber 
which  was  to  be  furnished  by  the  owner, 
for  a  stipulated  sum  per  thousand  for  all 
ehingles  manufactured,  was  an  independent 
contractor.  Ziebell  v.  EcHpse  Lumber  Co* 
33  Wash.  691,  74  Pac.  660. 

In  Giacomini  v.  Pacific  Lumber  Co.  5  CaL 
App.  218,  89  Pao.  1059,  it  was  held  Uiat, 
where  the  evidence  showed  that,  although 
certain  persons  were  engaged  in  manufae- 
turing  shingles  for  a  specified  amount  per 
thousand,  the  owner  to  furnish  material, 
power,  and  machinery,  and  keep  the  ma- 
chinery in  repair,  their  compensation  was 
subject  to  change  at  any  time;  that  the 
agreement  was  for  no  definite  term  and 
could  he  terminated  at  any  time  by  either 
party;  that  the  shfn^e  machinery  was  in- 
stalled as  a  part  of  tJie  owner's  main  saw- 
mill; that  the  persons  so  employed  to  manu- 
facture shingles  at  times  worked  in  the 
main  mill;  and  that  their  employees  were 
carried  on  the  owner's  pay  roll, — ^there  was 
sufficient  to  warrant  the  jury  in  flndiiw  ^at 
such  persons  were  not  independent  ownntA' 
ors. 

See  also  Barclay  v.  Paget  Soqnd  Lumber 
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trol  of  the  yard,  the  ears,  the  men,  nor,  in- 
deed, of  the  lumber.  He  unloaded  such  can 
and  in  such  manner  as  the  defendadt  com- 
pany directed,  and  placed  it  where  he  was 
ordered  to  put  it.  Had  he  performed  this 
work  with  his  own  hands,  he  would  per- 
aonaUy  have  worked  on  the  company's  pron- 
iaes  and  cars  among  its  servants,  and  with- 
out the  slightest  dominion  or  authority  over 
any  of  them,  or  over  himself  or  any  of  its 
property,  beyond  the  mere  handling  of  such 
lumber  as  he  was  direeted  to  handle.  If,  In 
addition  to  all  this,  he  had  been  paid  daily, 
weekly,  or  monthly  wages,  instead  of  so 
much  per  1,000,  it  would  be  extremely  diffi- 
cult to  ccmceiTe  even  a  pretext  upon  which 
he  eonld  have  been  regaled  as  an  independ- 
ent eontraetor,  wItUn  the  meaning  of  the 

— pnsons  who  undertake  varioos  operations 
connected  with  handling  of  timber. 

One  who  undertakes  to  ?ut  and  load  logs, 
the  owner  agreeing  to  furnish  him  a  loco- 
motive, logging  ears,  horses,  harness,  and 
such  light  rails  as  i^iall  be  necessary,  and 
to  pay  him  a  certain  price  per  thousand  for 
all  timber  logs,  the  contract  providing  that 
he  shall  have  the  full  and  complete  con- 
trol over  the  cutting  and  getting  out  of 
said  timber,  doing  such  work  in  a  good  and 
workmanlike  manner,  is,  where  such  con- 
tract is  made  in  good  faith  and  not  for  the 
purpose  of  avoiding  responsibility,  an  in- 
dependent contractor.  Young  v.  Fosburg 
Lumber  Oo.  (N.  C)  60  8.  E.  654. 

A  firm  oontraeting  to  out  and  deliver  logs, 
agraeiiig  to  load  a  certain  quantity  per  day, 
cnttine  the  timber  in  a  proper  and  work- 
manline  manner,  and  to  pay  for  any  de- 
lays or  damage  incident  to  their  failure  to 
perform  the  contract,  for  a  specified  sum 
per  thousand  feet  for  merchantable  logs 
so  cut,  hauled,  and  delivered,  the  owner 
agreeing  to  furnish  a  locomotive  and  all 
the  railroad  iron  and  logging  cars  necessary 
to  do  the  work,  is  an  independent  contract- 
or. Gay  v.  Roanoke  R.  &  Lumber  Co.  (N. 
C)  62  S.  E.  436. 

Where  one,  for  a  stipulated  price  per  piece, 
contracts  to  procure  timl^ers  for  a  mining 
company  for  use  in  its  mine  from  lands  df 
the  company,  and  the  company  retains  no 
supervision  of  the  work  or  control  of  the 
manner  of  the  doing  it,  and  the  contractor 
la  responsible  to  the  company  only  to  the 
extent  of  procuring  satisfactory  timber  and 
delivering  it  at  such  times  and  places  as 
needed,  and  employs  and  pays  his  own  help, 
in  doing  so  such  contractor  exercises  an  in- 
dependent employment.  Anderson  v.  Tug 
River  Coal  &  Coke  Co.  9  W.  Va.  301,  63 
&  E.  713. 

— stevedores. 

A  stevedore  engaged  in  unloading  a  vessel 
li,  as  a  matter  of  law,  an  independent  eon- 
traetor.  Sullivan  v.  New  Bedford  Gas  & 
Ediran  Light  Co.  190  Han.  288,  76  N.  E. 
1048. 
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law  of  the  subject  under  consideration. 
What  better  situation  can  his  employee  oc- 
cupy? Is  his  position  higher  than  that  of 
his  employer  would  have  been,  had  he  been 
standing  in  the  shoes  of  the  former  and  Buf- 
fered the  injury  himself  T  Can  a  stream  rise 
higher  than  its  source?  Can  a  man  confer 
upon  another  a  greater  right  or  more  power 
than  he  himaelf  possessesT  In  the  lack  of 
power  of  the  plaintiff  and  Cowgill  over  his 
surroundings,  and  subserviency  to  the  orders 
of  the  railway  company  while  engaged  in 
the  transaction  of  its  business,  lies  tbe  very 
basis  of  the  relationship  he  denies,  and  the 
lack  of  the  independence  he  asserts  on  hehaU 
of  Cowgill.  It  shows  the  latter  was  not,  in 
any  subatantial  or  practical  sense,  master. 
B»  was  whcdly  witbont  dominion  or  poww, 

— miscellaneous. 

One  who,  having  contracted  to  sink  a 
shaft  for  Uie  owner  of  a  coal  mine,  also 
undertakes,  at  the  request  of  the  company's 
superintendent,  to  unload  certain  boilers,  us- 
ing his  own  men  in  so  doing  and  receiving 
no  instructions  as  to  the  mme  of  doing  the 
work,  charging  a  lump  sum  for  such  service, 
is  an  independent  contractor,  even  though 
no  fixed  price  was  agreed  upon  in  advance. 
Galatia.  Goal  Co.  t.  Harri«,  116  HI.  App. 
70. 

A  firm  undertaking  to  make  repaira 
on  a  vessel,  having  entire  control  of  the  work 
and  the  persons  engaged  thereon,  is  an  in- 
dependent contractor.  NelMn  t.  Biohard* 
son,  108  111.  App.  121. 

One  who  undertakes  to  move  a  building 
from  one  site  to  another,  furnishing  all 
needed  materials  and  btbor,  the  means  and 
applianoes  employed  being  left  wholly  to 
him,  for  an  agreed  lump  sum,  is  an  inde- 
pendent (»ntractor.  Wilbur  v.  White,  98 
Me.  191,  56  Atl.  667. 

liability  arising  oat  of  certain  other  con- 
tracts of  an  independent  nature. 

In  Wilmot  V.  MePadden,  78  Conn.  276,  61 
Atl.  1069,  it  was  held  that  allegaticms  that 
defendant  had  sold  a  certain  two-story 
frame  building  to  his  codefendants,  who  were 
to  demolish  and  remove  said  building  from 
defendant's  premises  in  a  safe  and  proper 
manner;  that  codefendants  were  masons  and 
builders  by  trade,  and  competent  and  experi- 
enced in  the  kind  of  work  involved;  that 
defendant  did  not  reserve  or  exerdsa  any 
direction  or  ctmtrol  over  said  work  or  in  the 
selection  of  the  servants  and  the  agents  by 
whom  said  work  was  in  fact  performed,  but 
was  only  interested  in  the  result  contracted 
for, — would,  if  proved,  fully  sustain  his  de- 
nial of  the  negligence  charged  against  him, 
and  justify  the  Jury  in  returning  m  verdict 
in  his  favor. 

And,  upon  a  subsequent  appeal.  It  was 
held  that,  upon  the  sale  of  a  house  standing 
upon  the  vendor's  land,  to  a  suitable  perscm 
for  the  purpose  and  upon  tit*  oonoiiions 
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the  very  essence  of  mastery,  and,  unless  the  , 
mere  fact  that  he  was  paid  by  the  piece,  and 
not  by  the  day,  made  him  an  independent 
contractor,  he  was  a  servant  of  the  company 
along  with  its  other  employees.  ^Vhat  sort 
of  a  contract  had  Cowgillt  He  had  no  en- 
gagement to  handle  any  specific  or  any 
stipulated  quantity  of  lumber,  or  lumber 
generally,  for  any  agreed  period  of  time. 
The  scope  of  his  powers  and  the  tenure  of 
his  position  were  the  same  as  if  he  had  been 
working  by  the  day,  except  that  he  had  the 
right  to  employ  assistants  and  was  paid  by 
the  piece,  not  by  the  job,  for  he  had  not 
even  a  job  so  far  as  the  evidence  discloses. 
In  assuming  that  he  was  the  servant  of 
Cowgill,  and  that  Cowg^ll  was  an  independ- 
ent contractor,  the  plaintiff  totally  denies 

above  stated,  neither  the  vendee  nor  his 
agents,  while  engaged  in  removing  the  prop- 
erty sold,  are  uie  servants  of  ute  vendor, 
for  whose  careless  conduct  the  vendor  can 
be  held  liable  under  the  doctrine  of  reapon- 
deat  auperior,  Wilmot  v.  He^uiden,  70 
Conn.  367,  65  Atl.  157. 

The  seller  of  machinery  which  is  not  to 
become  the  property  of  the  buyer  until  ft- 
nally  accepted  as  satisfactory,  in  compliance 
with  the  contract,  is,  in  installing  and  test- 
ing it,  an  independent  fjontractor,  although 
the  power  used  on  the  trial  test  is  fur- 
nished by  the  buyer.  Brown  v.  Rockwell 
City  Canning  Co.  132  Iowa,  631,  110  N.  W. 
12. 

A  sheriff  who  agrees  to  commission  dep- 
uties and  station  them  in  a  railroad  yani, 
the  amount  of  their  salary  being  paid 
by  checks  to  the  sheriff,  which  are  de- 
livered for  convenience  directly  to  the 
deputies,  the  railroad  being  free  to  di- 
rect the  details  of  the  service  rendered 
and  having  power  to  discharge  them  when  it 
sees  fit,  does  not  occupy  a  position  akin  to 
an  independent  contractor,  so  as  to  exempt 
the  railroad  from  liability  for  acts  of  such 
deputies.  Texas  &  N.  O.  R.  Co.  v.  Parsons 
(Tex.  Civ.  App.)  109  S.  W.  240. 

Where,  under  the  regulations  of  the  state 
railroad  commissioners,  a  railroad  company 
is  required  to  issue  a  bill  of  lading  for  cotton 
in  exchange  for  compress -company  receipts, 
such  bill  of  lading  providing  that  each  car- 
rier carrying  the  cotton  shall  be  entitled,  at 
its  own  cost,  to  compress  the  same  for 
greater  convenience  in  handling  and  for- 
warding, the  compress  company,  which  pro- 
vides its  own  platform,  its  own  machinery, 
its  own  employees,  and  determines  for  it- 
self the  manner  and  time  for  preparing  the 
cotton  for  sliipment,  is  a  separate,  inde- 
pendent contractor,  for  whose  negligence  the 
railroad  companv  is  not  liable.  Arthur  v. 
Texas  &  P.  R.  Co.  71  C.  C.  A.  391.  139  Fed. 
1 27  '  Reversed  on  another  ground  in  204  U. 
S.  505.  51  L.  ed.  590,  27  Sup.  Ct.  Rep_.  338). 

Ordinarily,  a  trained  nurse  performing  her 
usual  duties  with  the  skill  which  is  the  re- 
sult of  training  in  that  profession  does  not 
come  within  the  definition  of  a  servant,  but 
17L.R.A.(N.S.) 


the  relation  of  ser\-ant  to  the  railway  com- 
pany. The  present  inquiry  is  not  whetho* 
he  a  fellow  servant  with  the  other 
railway  men,  but  whether  he  was  a  servant 
at  all ;  and  that  depends  upon  whether  CoW' 
gill  was  a  servant.  If  he  was,  he  could  not 
have  a  servant  as  against  the  railway  com- 
pany. If  he  was  not  a  servant,  he  was  an 
independent  contractor,  and,  having  been 
master  of  the  work,  could  have  bad  a  serv- 
ant. In  the  law  of  liability  for  negligence 
independency  of  contract  and  servancy  bear 
to  each  the  relation  of  opposition.  They 
are  incompatible.  Where  the  one  exists,  the 
other  cannot.    Shearm.  ft  Redf .  Neg.  {  181. 

The  court*  have  prescribed  several  rules 
for  guidance  in  seeking  the  true  relation  of 
the  parties.    In  Singer  Mfg.  Co.  t.  Rahn, 

rather  is  one  who  renders  |>ersonal  services' 
to  an  employer  in  the  pursuit  of  an  independ- 
ent calling ;  and  therefore  any  liability  on 
the  part  of  her  employer  for  her  misconduct, 
resulting  in  a  scandal  causing  loss  of  patron- 
age of  plaintiff's  hotel,  cannot  rest  upon  the 
responsibility  of  a  master  for  the  acts  of 
a  servant.  Farkes  v.  Seasongood,  152  Fed. 
588. 

Effect  of  reservation  of  a  limited  power  of 
control. 

In  Kansas  City,  M.  &  O.  R.  Co.  v.  Loos- 
ley,  76  Kan.  103,  90  Pac.  990,  it  is  held  that 
it  is  not  essential  that  one  who  engages  a 
contractor  to  produce  a  given  result  should 
reserve,  or  should  interfere  and  take,  com- 
plete or  exclusive  control  over  all  features 
of  the  work,  to  render  him  liable  as  master 
of  the  contractor's  servants;  but  the  fact 
that  he  possesnea  a  limited  or  partial  con- 
trol to  the  extent  of  conditioning  the  work 
in  many  respects  will  not  entail  such  lia- 
bility if  the  contractor  is  left  free  to  exer- 
cise his  own  will  generally  respecting  meth- 
ods and  means. 

Provisions  in  a  contract  subletting  con- 
struction work  which  the  contractor  has  un- 
dertaken to  perform  for  the  construction 
company,  placing  the  work  under  the  super- 
vision of  the  engineer  of  the  \^onatructioik 
company,  who  has  power  to  discharge  em- 
ployees as  the  interests  of  the  construction 
company  demand,  and  to  require  the  in- 
crease of  the  working  force  and  direct  its 
application;  and  requiring  the  contractor  to 
furnish  tools;  and  empowering  him  to  sus- 
pend work  and  pay  the  employees  as  pro- 
tection against  liens;  and  requiring  the  sub- 
contractor to  save  the  contractor  harmless 
from  the  claims  of  third  persons, — do  not 
create  the  relation  of  master  and  servant 
between  the  contractor  and  subcontractor, 
as  distinguished  from  that  of  independent 
contractor.  Good  v.  Johnson,  38  Colo.  440, 
8  LR.A.(N.S.)  81)6.  88  Pac.  439. 

One  who  contracted,  for  a  certain  sum. 
to  furnish  all  the  material  and  labor  for, 
and  erect,  the  floors  and  roof  of  a  building  fat 
accordance  with  the  pla]u>  and  snedSim- 
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132  U.  S.  618,  33  L.  ed.  440,  10  Sup.  Ct 
Bep.  176,  Mr.  Justice  Gray  said:  "And  the 
relation  of  master  and  aervant  exists  when- 
ever the  employer  retains  the  right  to  direct 
the  manner  In  which  the  business  shall  he 
done,  as  well  as  the  result  to  be  accom- 
plished, or,  in  other  words,  'not  only  what 
shall  be  done,  but  how  it  shall  be  done.'" 
See  the  application  of  this  test  in  New  Or- 
leans, M.  &  C.  R.  Co.  T.  Hanning,  16  Wall. 
649,  21  L.  ed.  220,  in  which  the  person  held 
to  be  a  servant  had  a  contract  to  build  a 
wharf,  furnishing  all  the  materials  and 
labor.  In  Clapp  v.  Kemp,  122  Mass.  481, 
the  plaintiff  had  been  injured  hy  falling 
through  a  coal  hole  connected  with  defend- 
ant's store  while  a  teamster,  employed  by  a 
coal  dealer,  was  delivering  coal  for  the  store. 


and  the  following  instruction  was  approved: 
"That  the  defendants,  if  they  were  occu- 
pants of  the  store,  would  not  be  liable  for 
the  n^ligence  of  carelessness  of  the  team- 
ster, if,  as  the  servant  of  A,  he  had  the  ex- 
clusive possession  or  control  of  the  premises 
so  far  as  was  necessary  to  enable  him  to  de- 
liver the  coal.  But,,  if  the  jury  are  satisfied 
that  the  defendants  were  at  the  time  the  oc- 
cupants of  the  store,  and,  as  such  occupants, 
had  the  right  to  direct  or  control  the  mode 
or  manner  of  said  delivery,  then  the  team- 
ster would  be  the  servant  of  the  defendants 
so  as  to  render  them  liable  for  injuries  oc- 
casioned by  his  negligence  or  carelessness  in 
the  delivery  of  the  coal."  We  quote  here 
the  remarkably  clear  statement  of  the  rule 
by  Bigelow,  Ch.  J.,  in  Brackett  v.  Lubke,  4 


tf ons,  within  two  weeks  after  notice  to  pro- 
ceed wiUi  the  work,  with  the  stipulation 
that,  on  failure  to  complete  it  within  the 
period  specified,  he  should  be  subject  to  a 
penalty,  and  the  owner  might  complete  the 
work  at  his  expense,  or  might  re-award  the 
rontract  and  hold  him  for  damages;  such 
contract  further  providing  that  the  owner 
should  haTe  the  right  to  diange  any  part  of 
the  plans  during  the  progress  of  the  work, 
and  that  the  direction  of  the  owner's  super- 
intendent of  construction  as  to  the  time  and 
manner  of  performing  the  work  and  precau- 
tions to  be  taken  and  the  quality  of  toe  ma- 
terials and  workmanship  should  be  followed, 
— was  an  independent  contractor.  Miller  v. 
Merritt,  21]  Pa.  127,  60  Atl.  608. 

One  who  contracts  to  construct  bridge 
abutments  according  to  plans  and  speeifica- 
tions  already  prepared,  for  tme  who  has 
taken  the  contract  for  the  constructitni  of 
the  bridge,  is  an  independent  contractor  for 
whose  acts  the  employer  is  not  responsible, 
although  his  agent  exercises  some  kind  of 
^neml  supervision  for  the  purpose  of  see- 
ing that  the  work  is  done  according  to  the 
contract.  Salliotte  t.  King  Bridge  Co.  65 
L.R.A.  620,  58  C.  C.  A.  466.  122  Fed.  378. 

One  contracting  with  a -body  corporate 
having  charge  of  the  public  roads  of  a  coun- 
ty, to  repair  a  section  thereof,  furnishing 
all  materials,  work,  and  labor,  and  assuming 
all  risk  and  liability  for  accident  and  dam- 
ages to  persons  or  property  that  may  result 
from  negligence  in  the  prosecution  of  said 
work,  subject  to  the  supervision  of  the  state 
en^neer  and  inspector  as  required  by  law, 
is  an  independent  contractor.  Symons  v. 
Road  Directors,  105  Md.  254,  65  Atl.  1067. 

One  who  undertakes  to  construct  a  sewer, 
employing  and  paying  his  own  workmen, 
the  municipality  furnishing  an  inspector 
whose  sole  duty  is  to  see  that  the  tile  are 
lud  to  a  {voper  denth  and  in  a  proper  man- 
ner after  the  trencn  is  dug,  no  control  being 
exercised  in  any  way  over  the  workmen  or 
over  the  method  used  in  digging,  is  an  inde- 
pendent contractor.  Lenderink  v.  Rockford, 
135  Mich.  531.  98  K.  W.  4. 

One  who  entered  into  a  contract  with  a 
city  to  construct  a  cement  sidewalk  and 
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certain  other  improvements,  such  contract 
containing  stipulations  that  the  work  should 
he  under  the  superintendence  of  the  city 
engineer,  that  any  order  or  directions  given 
by  him  should  be  immediately  obeyed,  and 
that,  if  any  person  employed  on  the  work 
should  refuse  to  obey  the  directions  of  the 
city  engineer  or  board  of  public  works  in 
anything  relating  to  the  work,  or  should 
appear  m  be  incompetent,  disorderly,  or  un- 
faithful, he  should,  upon  requisition  of  tiie 
engineer,  be  at  once  discharged,  was  an  in- 
dependent contractor.  Engler  v.  Seattle,  40 
Wash.  72,  82  Pac.  136. 

One  undertaking  to  grade  and  repair  a 
part  of  the  roadbed  for  a  railroad  track, 
the  railway  company  having  no  control  of. 
the  means  by  which  the  work  is  to  be  ac- 
complished, and  having  only  a  right  of  gen- 
eral supervision  and  inspection  to  see  that 
the  contract  is  properly  performed,  is  an 
independent  contractor.  Boyd  t.  Chicago  & 
N.  W.  R.  Co.  217  111.  332,  108  Am.  St.  Rep. 
353,  75  N.  E.  496. 

One  who  has  undertaken  to  construct  a 
railroad  trestle  in  accordance  with  plans  and 
specifications  and  to  the  satisfaction  and  ac- 
ceptance of  the  chief  engineer  of  the  nul- 
road,  agreeing  not  to  transfer  or  sublet  any 
part  of  the  work  without  written  consent, 
and  not  to  retain  in  his  employ  in  the  prose- 
cution of  the  work  any  person  or  persons 
to  whom  the  said  chief  engineer  should  ob- 
ject; the  railroad  having  no  authority  or 
control  as  to  the  manner  of  performing  the 
work,  and  having  power  to  direct  as  to  the 
results  only, — is  an  independent  contractor. 
Omaha  Bridge  &  Terminal  Co.  v.  Hargadine, 
5  Neb.  {Unof.)  418,  98  N.  W.  1071;  Harga- 
dine v.  Omaha  Bridge  &  Terminal  Go.  76 
Neb.  729.  107  N.  W.  864. 

The  relation  of  one  undertaking  certain 
work  for  a  railroad,  consisting  of  the  re- 
duction of  grades  and  taking  out  curves  on 
a  section  thereof,  as  an  independent  con- 
tractor, is  not  destroyed  by  provisions  of 
the  contract  that  the  labor,  teams,  tools, 
engines,  machinery,  and  materials  are  to  be 
furnished,  and  the  work  to  be  done,  to  the 
satisfaction  of  the  engineer  of  the  railroad, 
according  to  plans  and  specifications  fur- 
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Allen,  138,  81  Am.  Dec.  C04,  a  case  in  which 
the  plaintiff's  house  had  been  injured  by 
the  falling  thereon  of  that  of  the  defendant 
while  a  carpenter  was  engaged  in  putting 
an  additional  story  under  the  tattw,  pur- 
suant to  a  contract  specifying  what  was  to 
he  done  and  how:  "The  distinction  on  which 
all  the  cases  turn  is  this:  If  the  person  em- 
ployed to  do  the  work  carries  on  an  inde- 
pendent employment,  and  acts  in  pursuance 
of  a  contract  with  his  employer,  by  which 
he  has  agreed  to  do  the  work  on  certain 
specified  terms,  in  a  particular  manner,  and 
for  a  stipulated  price,  then  the  employer  Is 
not  liable.  The  relation  of  master  and  serv- 
ant does  not  subsist  between  the  parties,  but 
only  that  of  oontractor  and  contractee.  The 
power  of  directing  and  controllii^g  the  work 

nished;  that  said  engineer  shall  have  the 
right  to  make  any  alteration  deemed  neees- 

a&ry  or  desirable  in  the  location,  line,  grade, 
plan,  form,  or  dimensions  of  the  work;  that 
the  engineer  shall  decide  on  the  quality  and 
quantity  of  the  work  done;  that  the  con- 
tractors shall  not  tet  or  transfer  the  con- 
tract,  nor  any  part  thereof,  to  any  other 
person  (except  for  the  delivery  of  material) 
without  written  oonsent;  that  they  will 
<Iischarge  any  disorderly  persons  from  em- 
ployment when  directed  to  do  so  by  the  en- 
gineer; and  that  whenever  the  contractors 
shall  not  prosecute  the  work  with  such  a 
sufficient  force  as,  in  the  opinion  of  the 
engineer,  shall  be  necessary  for  its  comple- 
■tion  within  the  time  specified,  that  the  engi- 
neer in  charge  may  proceed  to  employ  such 
persons  as  he  maj  deem  proper  for  sudi  wages 
as  he  may  And  it  expedient  to  pay,  and 
charge  the  amount  so  paid  to  the  oontract- 
or; and  that  the  railroad  company  shall 
furnish  without  charge  necessary  rails, 
switches,  etc.,  for  temporary  track  to  be 
used  in  connection  with  steam  shovel  work. 
Louisville  &  N.  R.  Co.  v.  Cheatham,  118 
Tenn.  160,  100  S.  W.  902. 

The  fact  that  a  construction  company's 
trains  were  under  the  jurisdiction  of  the 
superintendent  of  the  railroad  company,  and 
subject  to  the  time  card  and  rules  and  reg- 
ulations of  such  company  to  the  extent  nec- 
*>ssary  to  prevent  conflict  and  confusion 
from  the  joint  use  by  the  two  companies  of 
the  same  tracks  and  yards,  does  not.  as  a 
matter  of  law,  show  that  the  construction, 
company  was  not  an  independent  contractor, 
for  the  negligence  of  s  hrakeman  in  whose 
employ  the  railroad  would  be  liable,  where 
it  appeared  that  all  the  details  of  the  prose- 
cution of  the  work  of  construction  were  left 
to  the  full  discretion  of  the  construction 
company,  that  the  superintendent  could 
not  say  when  the  train  should  take  out  ma- 
terial,'or  when  it  should  return  to  the  ma- 
terial yards,  or  prohibit  it  from  going  or  re- 
turning, or  say  how  it  should  be  handled, 
or  who  should  handle  it.  Kansas  City,  M. 
&,  0.  Co.  V.  Loosley,  supra. 

The  owner  of  a  dredging  machine,  who 
places  it  at  the  disposiH  of  one  who  has 
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is  parted  with  by  the  employer,  and  girrai 
to  the  contractor.  But,  on  the  other  hand, 
if  work  is  done  under  a  general  employment, 
and  is  to  be  performed  for  a  reasonable  com- 
pensation, or  for  a  stipulated  price,  the  em- 
ployer remains  liable,  because  he  retains  the 
right  and  power  of  directing  and  controlling 
the  time  and  manner  of  executing  the  work, 
or  of  refraining  from  doing  it,  if  ha  deems 
it  necessary  or  expedient."  The  carpenter 
was  held  to  be  a  contractor,  not  a  servant, 
and  right  of  recovery  against  the  owner 
denied.  In  Vogel  v.  New  York.  92  N.  Y.  18, 
44  Am.  Rep.  340,  Earl,  J.,  said:  "To  make 
the  city  liable,  it  must  have  the  power  to 
direct  and  control  tiie  manner  of  perform- 
ing the  very  work  in  which  the  carelessness 
occurred."   See  also  Kelly  t.  New  York,  11 

undertaken  the  performanee  of  a  partieolar 
piece  of  work,  the  dredge  to  be  paid  for  at  a 
certain  price  per  day,  the  contract  to  be  ter- 
minated upon  the  dissatisfaction  of  the  one 
hiring  it,  and  the  crew  to  be  efficient  and 
diligent,  where  the  entire  supervision  of  the 
crew  is  under  control  of  the  owner  of  the 
dredge,  except  as  to  the  mere  direction 
where  the  service  is  to  be  performed,  is  an 
independent  contraetOT.  Teller  t.  Bay  it 
River  Dredging  Co.  151  Cal.  209,  13  L^A. 
(N.S.)  267,  90  Pac.  942. 

A  contract  for  the  hiring,  for  a  certain 
time  at  a  certain  price,  of  a  team  and  car- 
riage, which,  by  its  terms,  is  one  of  bail- 
ment, is  not  converted  into  a  contract  of 
service,  so  as  to  render  the  owner  liable 
for  the  acts  of  the  hirer,  by  the  facts  that 
the  contract  provides  for  the  rates  to  be 
charged  upon  subletting  the  outfit,  limits  the 
territory  in  which  it  can  be  used  and  the 
kind  of  work  which  can  be  done,  and  that 
the  owner  employs  an  agent  to  supervise 
this  branch  of  his  business,  secure  men  to 
undertake  the  work,  and  make  contracts 
with  them,  and  enforce  their  terms  and  con- 
ditions, which  may  be  done  by  cancelation 
of  the  contract.  HeCoHimn  v.  Fenneylvania 
R.  Co.  214  Fa.  229,  «  LJt.A.{NS.)  644.  118 
Am.  St.  Rep.  739,  63  Atl.  792. 

No  relation  of  master  and  servant  Is  cre- 
ated by  an  agreement  between  the  owner  of 
cabs  and  horses  whereby  they  are  let  to 
drivers  for  a  specified  rental,  such  drivers 
agreeing  not  to  use  the  horses  for  more 
than  a  certain  number  of  hours,  to  war  a 
particular  uniform,  to  abstain  from  liquor, 
conform  strictly  to  prescribed  rates  and  oth- 
er regulations,  the  agreement  being  subject 
to  cancelation  on  violation  of  any  of  these 
conditions,  there  being  no  limitation  upon 
the  discretion  of  the  driver  as  to  the  man- 
ner in  which  he  shall  use  the  property,  and 
the  fares  earned  belonging  to  him.  Connor 
V.  Pennsylvania  R.  Co.  24  Pa.  Super.  Ct. 
241. 

One  enga^  in  operating  a  lath  mill  for 
a  compensation  proportioned  to  the  quantity 
of  lath  produced,  having  the  right  to  em- 
ploy the  persons  needed  to  carry  on  Uie 
work,  whose  wages  are  pajd  by  the  owner 
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N.  Y.  432.  Fade  v.  Naw  York,  8  N.  Y.  222, 
and  Charlock  t.  Freel,  126  N.  Y.  357,  26  N. 
E.  262.  In  Donovan  v.  Laing,  W.  &  D. 
Constr.  Syndicate  [1893]  1  Q.  B.  629,  Lord 
Esher  said :  "Whose  servant  was  tiie  man  in 
chatge  of  the  crane  as  to  the  working  of 
it?  It  is  true  that  the  defendants  selected 
the  man  and  paid  his  wages,  and  these  are 
circumstances  which,  if  nothing  else  inter- 
vened, would  be  strong  to  show  that  he  was 
the  servant  of  the  defendants.  So,  indeed,  he 
was  as  to  a  great  many  things;  but  as  to  the 
working  of  the  crane  he  was  no  longer  their 
servant,  but  bound  to  work  under  the  orders 
of  Jones  &  Company,  and,  if  they  saw  the 
man  misconducting  himself  in  working  the 
crane  or  disob^ing  their  orderSi  th^  would 
have  a  right  to  disehai^ge  him  frmn  that  em- 

oat  of  such  agreed  compensation,  the  owner 
retaining  control  as  to  tne  manner  and  mode 
of  doing  the  work  and  control  over  the 
workmen  employed,  is  not  an  independent 
contractor.  Barclay  v.  Puget  Sound  Lum- 
ber Co.  (Wash.)  93  Pac.  430. 

A  firm  undertaking  to  fill  mattresses  for 
a  manufacturer  with  such  material  as  shall 
be  directed,  the  manufacturer  furnishing 
the  empty  ticks  and  the  material  to  be  used, 
and  paying  such  firm  a  fixed  price  for  each 
mattress  turned  out  which,  on  insjpeotion, 
is  found  to  be  properly  filled,  sudi  firm  oe- 
copying  and  doing  the  work  in  a  portion  of 
the  manufacturers  factory,  and  having  the 
sole  authority  to  hire  and  discharge  employ- 
eefl  in  their  work,  and  beinr  subject  to  no 
control  except  that  involved  in  the  act  of 
the  manufacturer's  foreman  in  delivering 
empty  ticks  and  material  with  directions  as 
to  the  material  with  which  the  ticks  shall 
be  filled,  and  examining  the  ticks  when  filled 
for  the  purpose  of  determining  whether  they 
shall  be  accepted  or  rejects,  is  an  inde- 
pendent contractor,  the  contract  looking  to 
the  result,  and  not  to  the  means  or  methods 
employed.  Kelleher  v.  Schmitt  &  H.  Mfg. 
Co.  122  Iowa,  635,  98  N.  W.  482. 

A  decorator  employed  to  do  certain  work 
for  a  lump  sum,  furnishing  all  materials  and 
tools  and  employing  his  own  help,  is  an  inde- 
pendent contractor,  although  his  employer's 
representative  directs  him  to  work  in  this 
or  that  room  for  the  purpose  of  preventing, 
as  far  as  practicable,  an  interference  with 
business.  Southwestern  Teieg.  &  Teleph. 
Go.  T.  Paris,  S9  Tex.  CIt.  App.  424,  87  8.  W. 
724. 

In  Northrup  t.  Hayward,  09  Hinn.  209, 
109  N.  W.  241,  where  there  was  conflicting 
testimony  as  to  whether  the  owner  of  a 
building  who  had  let  the  work  of  shingling, 
retained  the  right  to  direct  and  control  the 
manner  and  method  of  doing  the  work,  and 
did  so,  it  was  held  that  there  was  evidence, 
the  character  of  which  is  not  stated,  sufij- 
cient  to  sustain  a  verdict  against  the  owner. 

Effect  nS  reservation  of  full  power  of  con- 
trol. 

One  engaging  to  fill  the  approaches  of  a 
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ployment."  In  Johnston  t.  Hastie,  30  U. 
C.  Q.  B.  232,  a  man  having  a  contract  to 
clear  land  at  a  certain  price  per  acre  put 
out  fire,  by  direction  of  his  emplt^er,  which 
spread  onto  the  lands  of  the  plaintiff,  de- 
stroying his  fences;  and  it  was  held  that  the 
man  so  employed  was  a  mere  servant,  be- 
cause his  employer  had  the  power  of  diree- 
ticm  and  control  over  him.  For  additional 
oases,  see  16  Am.  Sc.  Eng.  Enc.  Law,  p.  187, 
note  6.  And,  if  the  right  of  control  is  in 
the  employer,  it  is  immaterial  whether  he 
actually  exercises  it.  16  Am.  &,  Eng.  Enc 
Law,  p.  188,  and  cases  cited.  Whether  the 
premises  are  surrendered  to  the  workman  is 
regarded  as  important.  Mumby  v.  Bowden, 
26  Fla.  454,  8  So.  458;  Jefferson  v.  Jameson, 
ft  M.  Co.  165  HL  138,  46  N.  E.  272.  Nor  is 

railroad  bridge  with  material  to  be  taken 
from  cuts  designated  by  the  chief  engineer 
of  the  railroad,  for  a  specified  sum  per  cubic 
yard,  under  the  direction  and  to  the 
satisfactiott  of  the  chief  engineer  of  the 
company  and  his  assistant,  no  plans  and 
specifications  being  attached  to  the  contract, 
and  nothing  in  it  indicating  the  condition 
to  which  the  work  was  to  be  brought,  and 
it  being  agreed  that  the  contract  might  be 
terminated  by  said  chief  engineer  whenever 
he  should  deem  it  for  the  best  interests  of 
the  company  so  to  terminate  it,  was  not  an 
independent  contractor,  but  the  servant  of 
the  railroad  company.  Parrott  v.  Chicago 
G.  W.  R.  Co.  127  Iowa,  419,  103  N.  W.  362. 

Matters  n^tlving  independenoe  of  con- 
uaetor. 

— effect  of  speciflo  terms  of  contract. 

A  complaint  alleging  that  one  employed 
to  break  up  machinery  by  the  use  and  means 
of  dynamite  does  not  show  that  such  a 
person  was  an  independent  contractor,  the 
contract  of  the  employment  as  disclosed  by 
the  crannlaint'not  looking  merely  to  tiie  re- 
sult to  DC  attained,  but  also  to  the  means 
and  method  by  which  the  work  was  to  be 
done.  Falender  v.  Blaekwell,  SO  Ind.  App. 
121,  79  N.  E.  S93. 

— effect  of  direct  evidence  that  employw 
exercised  control  over  the  work. 

A  ruling  involving  the  determination  that 
one  who  proposed  to  a  committee  having 
charge  of  the  work  of  alterations  in  a 
church,  to  furnish  a  competent  man  to  take 
charge,  and  men  for  the  work,  for  certain 
sums  per  day,  no  specification  being  made 
as  to  what  the  work  was,  or  bow  it  should 
be  done,  or  the  time  in  which  it  should 
be  completed;  the  evidence  showing  that  the 
plans  were  not  made  in  advance.^ut  grew 
as  time  and  work  went  on,  anu  that  the 
committee  and  their  architect  directed  the 
work,  was  not  an  independent  contractor, — 
was  sustained  in  Keyea  v.  Second  Baptist 
Church,  90  Me.  309,  69  Atl.  446. 
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the  manner  in  which  the  compensation  is  to 
be  determined  conclusive.  If  payment  is 
made  "by  the  job,"  it  is  evidence  of  an  in- 
dependent contract,  but  only  a  circumstance. 

16  Am.  ft  Eng.  Enc  Law,  p.  189,  citing  cases 
fully  sustaining  the  text,  and,  among  others, 
Holmes  v.  Tennessee  Coal,  Iron  dc  R.  Co.  49 
La.  Ann.  1465,  22  So.  403,  in  which  a  per- 
son employed  by  a  coal  company  to  unload 
ita  coal  at  a  stipulated  price  per  car  load 
was  held  to  be,  not  an  independent  contract- 
or, but  a  servant  of  the  company.  How 
many  conceivable  instances  of  employment 
in  which  compensation  is  determined  by  the 
amount  of  work  done,  instead  of  by  the  time 
employed,  are  there  t  Hundreds  of  thou- 
sands of  "piece  workers"  in  factories,  coal 
miners  paid     the  bushel,  railway  engineers 

roller  and  the  roughers  and  heaters,  the  em- 
ployer paying  an  agreed  price  per  ton  for 
finished  work,  of  which  sum  he  received  a 
stated  percentage  out  of  which  he  paid  bis 
assistant  and  laboring  men  employed,  the 
roughers  and  heaters  receiving  their  per- 
centage from  the  company,  it  being  the 
duty  of  the  company  to  furnish  all  the  ma- 
chinery and  keep  it  in  repair,  such  company 
exercising  supervision  of  the  work  through 
a  general  superintendent,  there  being  no 
definite  time  for  the  continuance  of  the  work, 
which  was  entirely  subject  to  the  control 
of  the  company  in  that  regard,  the  company 
having  the  power  and  authority  to  diamisa 
at  any  time  the  boss  roller  or  any  of  his 
assistants,  although  the  boss  roller  could 
discharge  the  men  engaged  by  him  and  hire 
others  at  his  pleasure,  was  not  an  independ- 
ent contractor.  Andrews  Bros.  Co.  v. 
Bums,  22  Ohio.  C.  C.  437. 

In  James  McKeil  &  Bro.  Go.  v.  Crucible 
Steel  Co.  207  Pa.  493,  56  Atl.  1067,  it  was 
held  that  repairs  on  boilers,  made  by  a  me- 
chanic in  the  employ  of  an  independent  firm 
of  boiler  makers,  who  worked  under  the 
direction  and  supervision  of  the  chief  en- 
gineer of  the  owner,  eould  not  be  said  to 
have  been  made  by  an  independent  con- 
tractor. 

— effect  of.  character  of  stipulated  work. 

One  whose  contract  to  put  in  a  skylight 
does  not  cover  the  removal  of  the  debris 
occasioned  by  its  construction  is,  if  he  re- 
moves such  old  material  at  the  request,  or 
in  obedience  to  the  directions,  of  the  owner, 
the  agent  or  employee  of  such  owner,  for 
whose  negligence  in  such  removal  the  owner 
is  liable.  Swart  v.  Justh,  24  App,  D.  0.  696. 

— absence  of  regular  vocation. 

In  Mullich  v.  Broeker,  119  Mo.  App.  332. 
97  S.  W.  551,  it  is  said:  "We  find  no  coun- 
tenance for  the  proposition  that  a  person* 
not  especially  qualified  for  a  particular  serv- 
ice, hut  ready  to  undertake  any  job  which 
may  be  offered  to  him  that  he  thinks  him- 
self able  to  perform,  becomes,  when  hired 
for  some  job,  an  independent  contractor, 

17  L.R.A.  (N.S,) 


paid  according  to  mileage,  and  thousands  of 
others.  If  that  made  an  employee  an  inde- 
pendent contractor,  it  would  be  possible  for 
employers  to  farm  out  all  their  work,  and 
with  it  their  liability,  by  a  very  simple 
operation,  Xor  is  it  more  than  a  mere  cir- 
cumstance, having  more  or  less  probative 
force,  that  the  general  employer  has  not,  or 
has  delegated,  the  power  to  hire  and  dis- 
charge tile  men.  Northern  P,  R.  Co.  v,  Pe- 
terson, 162  U,  S.  346,  40  L.  ed.  994,  16  Sup. 
Ct.  Rep.  843;  Jackson  v.  Norfolk  &  W.  R. 
Co.  43  W.  Va.  380,  46  L,R.A.  337,  27  S.  E. 
278,  31  S.  E.  268. 

These  propositions  are  stated  in  Shearman 
&.  Redfield  on  Negligence,  g§  104-166,  and 
fully  discussed.  They  are  fundamental,  and 
application  thereof  to  the  facts  in  this  ease 

simply  because  the  employer  relinquishes 
control  over  the  work  and  trusts  to  the  em- 
ployee's discretion.  It  Iteks  like  the  em- 
ployee must  have  a  calling  in  which  it  is 
fair  to  presume  he  has  developed  skill,  be- 
fore he  will  be  regarded  otherwise  than  as 
a  servant.  We  do  not  say  he  must  have  a 
trade  or  profession, — be  a  skilled  mechanic, 
doctor,  or  lawyer;  but  he  must  hold  himself 
out  as  having  an  occupation  with  wliich  he 
is  familiar." 

One  who  has  no  regular  Toeatlon,  and  who 
agrees  to  break  in  a  pony  for  a  stated  sum. 
taking  it  out  of  the  owner's  stable  during 
the  daytime  and  returning  it  at  night,  ia 
not,  as  a  matter  of  law,  an  independent  con- 
tractor. Ibid. 

Nature  of  eontract  detmnined  with  r^er- 
ence  to  various  factors. 

— reservation  of  right  to  terminate  contract 
of  employment. 

One  who  undertakes  to  remodel  a  build- 
ing, raise  the  roof,  and  add  another  story 
under  the  direction  and  to  the  perfect  sat- 
isfaction and  aproabation  of  the  architect, 
under  a  contract  containing  the  provision 
permitting  the  owner  to  terminate  the  em- 
ployment and  enter  upon  possession  of  the 
building  upon  the  refusal  or  neglect  of  such 
contractor  to  supply  a  sufficiency  of  proper- 
ly skilled  workmen,  or  material  of  proper 
quality,  or  failure  in  the  jperfonnanoe  of 
any  of  the  agreements  contained  in  the  con- 
tract, is  an  independent  contractor.  Smith 
V.  Humphreyville  (Tex.  Civ.  App.)  104  S.  W. 
495. 

One  engaging  to  fill  the  approaches  of  a 
railroad  bridge  with  material  to  be  taken 
from  cuts  designated  by  the  chief  engineer 
of  the  railroad,  for  a  specified  sum  per  cubic 
yard,  under  the  direction  and  to  the  satis- 
faction of  the  chief  engineer  of  th^  company 
and  his  assistant,  no  plans  and  specification's 
being  attached  to  the  contract,  and  nothing 
in  it  indicating  the  condition  to  which  the 
work  was  to  be  brought,  and  it  being  agreed 
that  the  «>ntraot  might  be  terminated  by 
taid  chief  engineer  whenevccjie  should  deem 
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make  Cowgill,  plaintiff's  employer,  a  serv- 
ant of  the  railway  company.  That  being  so, 
what  was  the  Btmtus  of  the  plaintifTT  As  to 
the  railway  company  a  voluntaiy  scrrant. 
"One  who,  without  being  requested  or  au- 
thorized by  the  master  to  do  so,  assists  his 
-ervants  to  serve  him,  is  deemed  to  be  so  far 
their  fellow  servant  as  to  limit  the  liabil- 
ity of  the  master  to  him,  even  though  he 
would  not  be  r^^rded  as  a  nervant  so  far 
as  to  make  the  master  liable  to  strangers 
for  his  negligmce.  This  is  so  where  such 
assistance  is  giTCD  at  the  request  of  the  serv- 
ants; and  it  can  make  no  difference  in  bia 
faTor  that  the  person  rendering  such  assist- 
ance does  so  unasked,  or  even  against  the 
will  of  the  master  or  of  the  servants,  or 
both.   In  such  case  he  may  be  a  trespasser; 

it  for  the  best  interests  of  the  company  so 
to  terminate  it,  was  not  an  independent  con- 
tractor, but  the  servant  of  the  railroad  com- 
pany. Farrott  t.  Oiicago  G.  W.  R.  Co. 
supra. 

— ^hasis  on  which  the  compensation  of  the 
employee  is  calculated. 

The  fact  that  a  teamster  is  employed  at 
a  certain  rate  per  foot  for  hauling  piles 
will  not  constitute  him  an  independent  con- 
tractor. Macdonald  v.  O'Reilly,  46  Or.  680. 
78  Fae.  768. 

— provisions  in  contract  that  employer  shall 
be  indemnified  for  all  losses  caused  by  the 
n^ligence  of  Uie  person  employed. 

Provisions  in  a  contract  subletting  con- 
struction work  which  the  contractor  has 
undertaken  to  perform  for  the  construction 
compnny,  placing  the  work  under  the  super- 
vision of  the  engineer  of  the  construction 
company,  who  has  power  to  discharge  em- 
ployees as  the  interests  of  the  construction 
company  demand,  and  to  require  the  in- 
crease of  the  working  force  and  direct  its 
application,  and  requiring  the  contractor  to 
furnish  tools,  and  empowering  him  to  sus- 
pend work  and  pay  the  employees  as  pro- 
tection against  bens,  and  requiring  the  sub- 
contractor to  save  the  contractor  harmless 
from  the  claims  of  third  persons, — do  not 
create  the  relation  of  master  and  servant 
between  the  contractor  and  subcontractor, 
as  distinguished  from  tlut  of  independent 
contractor.  Good  t.  Johnson,  88  Colo.  440, 
8  LJtJL(N3.)  896,  88  Pac.  489. 

In  Kirby  v.  Lackawanna  Steel  Co.  109 
App.  Div.  334,  95  N.  Y.  Supp.  833,  the  fact 
that  the  owner  of  a  plant,  contracting  to 
operate  the  same  for  the  following  two 
years  exclusively  for  the  making  of  machin- 
ery for  a  certain  company,  agreed  to  assume 
all  liability  for  personal  injuries  at  the 
plant,  and  save  such  company  harmless  from 
*uch  liability,  such  company,  however,  pay- 
ing preinitims  on  any  insurance  taken  out  to 
cover  such  risks,  and  both  companies  being 
named  ns  the  assured  in  such  policies,  was 
17L.R.A.ty.S.) 


and,  if  so,  he  diminishes  his  right  to  recover 
for  an  injury  received  under  such  circum- 
stances by  his  contributory  fault.  On  the 
other  hand,  if  his  assistance  is  rendered  at 
the  request  of  the  master  or  his  authorized 
agent,  he  becomes  for  the  time  a  servant  in 
every  legal  sense,  with  the  benefits  as  well 
as  the  burdens  of  that  position."  Shearm.  & 
Redf.  Neg.  §  182.  Pennsylvania  Co.  v.  Gal- 
lagher. 40  Ohio  St.  637,  48  Am.  Rep.  689, 
is  a  good  illustration  of  this.  A  Baltimore 
&  Ohio  Railroad  Company  servant  called 
his  son  to  his  assistance  in  repairing  a  car, 
and,  while  doing  so,  the  son  was  injured 
by  servants  of  the  Pennsylvania  Railway 
Company  in  backing  a  train.  The  court 
said  the  son  was  a  fellow  servant  of  the 
father  in  the  employment  of  the  Baltimore 

held  not  to  affect  the  position  of  the  owner 
as  an  independent  contractor. 

A  company  which  agrees  to  become  the 
general  constmotor  and  repairer  for  another 
company,  and  to  assume  all  risks  in  refer- 
ence thereto,  is  an  independent  contractor^ 
Monroe  v.  Fred  T.  l.«y  ft  Oo.  84  a  0;  A. 
278,  166  Fed.  468. 

— the  furnishing  by  the  employer  of  the 
appliances  or  materials  for  the  work. 

Where  one  agreed  to  do  a  job  of  white- 
washing for  a  lump  sum,  the  fact  that  his 
employer  loaned  him  a  scaffolding  with 
which  to  do  the  work  did  not  affect  his 
status  as  an  independent  contractor.  Fin- 
kelstein  v.  Balkin,  103  N.  Y.  Supp.  9ft. 

One  employed  to  do  ecUtorial  work,  agree- 
ing to  devote  his  whole  time  during  his  em- 
ployer's regular  office  hours  to  work,  for 
compensation  based  on  the  number  of  pages 
of  his  contributions  accepted  by  the  employ- 
er, who  furnished  him  all  materials  and  all 
the  assistance  for  the  performance  of  hiit 
work,  and  who  was  to  he  the  sole  owner  of 
the  copyrights  thereon,  although  not  a  serv- 
ant in  the  ordinary  sense  of  the  term,  was 
not  an  independent  contractor.  Edward 
Thompson  Co.  v.  Clark,  109  N.  Y.  Supp.  700. 

One  who  undertakes  to  cut  and  load  logs, 
the  owner  agreeing  to  furnish  him  a  locomo- 
tive, lo^ng  cars,  horses,  harness,  and  such 
light  rails  as  should  be  necessary,  and  to 
pay  hhn  a  certain  price  per  thousand  for 
all  timber  logs,  the  contract  providing  that 
he  shall  have  the  full  and  complete  control 
over  the  cutting  and  getting  out  of  said 
timber,  doing  such  work  in  a  good  and 
workmanlike  manner,  is,  where  such  con- 
tract is  made  in  good  faith  and  not  for  the 
purpose  of  avoiding  responsibility,  an  in- 
dependent contractor.  Young  v.  Fosbutg 
Lumber  Co.  (N.  C.)  60  R.  E.  654. 

No  such  relation  exists  between  the  owner 
of  a  sawmill  and  one  engaged  to  move  lum- 
ber from  the  mill  to  the  yard  and  stack  it 
for  a  stated  sum  per  thousand  feet,  having 
the  right  to  employ  such  help  as  he  needs 
at  such  prices  as  he  may  choose  to  pay,  the 
owner  reserving  and  exercising  the  right  to 
discharge  any  objectionable  person  whom  he 
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ft  Ohio  road,  and  wu  not  a  trespasser. 
That  Knicely  was  paid  by  Cowgill  makes 
no  diiTerence.  The  railway  company  con- 
templated the  employment  of  assiatants, 
and,  when  employed,  they  were  rightfully  on 
the  premises,  and  rendering  service  to  the 
company  as  if  employed  by  it.  As  to  it, 
they  were  voluntary  servants,  but  servants 
nevertheless.  In  Kwan  t.  Lipptncott,  47  N. 
J.  L.  192,  64  Am.  Bep.  148,  the  servant  of 
a  machinist  had  been  injured  by  the  serv- 
ant of  the  owner  of  a  mill  on  which  the 
mechanic  was  working  as  the  paid  servant 
of  the  machinist.  The  court  said:  "The 
owner  of  the  mill  had  the  control  of  the 
workmen  to  the  same  degree  that  he  would 


have  had  over  the  masters  of  the  workmen 
had  they  done  the  work  personally.  He 
had  the  power  to  direct  the  work  in  regard 
to  the  extent  and  character  of  the  alterations 
and  in  respect  to  the  time  at  which,  and  the 
circumstances  under  which,  it  was  to  be 
done.  He  had  the  power  to  change,  termi- 
nate, or  suspend  the  work  at  any  moment. 
Had  an  injury  resulted  to  a  third  person 
by  reason  of  the  negligent  act  of  such  work- 
man while  acting  within  the  line  of  the 
employment  for  which  Derby  &  Weather- 
by  had  been  engaged,  there  could  be  no 
doubt  that  the  defendant  would  have  been 
liable  to  the  injured  person."  Parallel  cases 
are  those  of  Killea  t.  Faxon,  126  Mass.  486; 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


may  employ,  such  assistants  being  paid  by 
the  owner,  and  their  pay  delucted  from  the 
stipulated  compensation,  the  owner  owning 
and  maintaining  all  the  means  for  moving 
the  lumber,  except  the  labor,  and  directing 
how  and  when  the  work  shall  be  done, — as 
will  exempt  the  owner  from  liability  for 
an  injuiy  to  an  assistant  due  to  the  con- 
dition of  the  appliances  furnished,  and  not 
to  any  negligence  on  the  part  of  auch  con- 
tractor. Wm,  Cameron  ft  Co.  t.  Realmuto 
(Tex.  Civ.  App.)  100  8.  W.  194. 

One  who  is  employed  to  sell  certain  arti- 
cles on  commission,  and  who  is  furnished 
with  certain  sheets  or  cloths  to  be  used  as 
covering  for  his  horses,  which  bear  advertis- 
ing matter,  cannot  be  said,  as  a  matter  of 
law  to  be,  BO  far  as  the  use  of  the  trappings 
for  the  horses  is  concerned,  an  independent 
contmctor.  Drennon  v.  Patton-Worshara 
Drug  Co.  (Tex.  CSv.  App.)  109  S.  W.  218. 

See  also  Chute  v.  Moeser  (Kan.)  95  Pac. 
398,  and  Gay  v.  Koanoke  R.  &  Lumber  Co. 
(N.  C.)  62  S.  E.  436,  supra,  sub.  tit..  Inde- 
pendence of  contract  usually  inferable  where 
for  performance  of  entire  piece  of  work  at 
apecifled  price;  Also  Andrews  Bros.  Co.  v. 
Bums,  22  Ohio  C.  C.  437.  supra,  subtit.. 
Matters  negativing  independence  of  oontract- 
or. 

— ^intimacy  of  business  relations  between 
contractor  and  employer. 

ICvidence  that  business  relations  between 
a  company  and  a  firm  contracting  to  do  its 
teaming  were  intimate,  and  that  a  member 
of  the  Arm  was  employed  as  a  salesman  by 
the  company,  does  not  show  that  the  em- 
ployment of  the  firm  by  the  company  was 
a  mere  device  to  shift  responsibility  for  the 
torts  of  the  teamsters,  it  appearing  that 
the  firm  did  a  separate  and  independent 
business  of  its  own.  Chicago  Hydraulic 
Press  Brick  Co.  v.  Campbell,  116  111.  App. 
322. 

The  fact  that  a  boas  cartman  under  eon- 
tract  to  do  trucking  for  a  firm,  and  who  is 
at  the  same  time  engaged  in  similar  work 
for  other  firms,  owning  hie  own  wagons  and 
teams  and  employing  his  own  drivers,  has  a 
place  of  business  on  the  premises  of  such 
Arm,  does  not  affect  his  relationship  as  an 
17  LJLA.(17.S.) 


independent  contractor.  Moore  r.  Stainton. 
80  App.  Div.  295,  80  N.  T.  Supp.  244  (Af- 
firmed in  177  N.  Y.  581,  60  N.  E.  1127). 

The  facts  that,  subsequently  to  entering 
into  a  contract  for  the  construction  of  m 
pipe  line,  the  contractor  becomes  a  stock- 
holder in  and  officer  of  the  company  for 
which  the  work  is  to  be  done,  and  that  the 
money  with  which  the  workmen  u-e  paid  is 
received  weekly  by  him  from  the  company, 
where  it  is  paid  to  him  as  money  due  to  him 
on  his  contract,  and  not  as  money  due  the 
workmen  for  their  wages,  do  not  eon- 
stitute  his  employees,  employees  of  the 
company.  Cole  v.  Louisiana  Qas.  Co.  121 
La.  771,  40  So.  SOL 

Estoppel  to  deny  existence  of  relation  of  in- 
dependent contractor. 

Paying  employees  of  a  subcontractor  with 
its  own  checks,  which  show  nn  their  face 
that  they  are  on  account  of  the  pay  roll 
of  the  subcontractor;  and  the  facts  that  a 
contractor  runs  a  boarding  house  in  which 
employees  of  the  subcontractor  are  permit- 
ted to  take  their  meals,  and  thnt  some  of 
the  pay  of  such  employees  is  applied  toward 
the  expense  of  a  hospital  maintained  by  the 
contractor  for  the  benefit  of  all  parties 
working  on  the  job,— -will  not  estop  the 
contractor  from  asserting  the  relation  of  a 
subcontractor  as  an  independent  contractor, 
where  there  is  nothing  to  show  that  the 
subcontractor's  employee  was  misled  there- 
by. Good  V.  Johnson,  38  Colo.  440,  8  LJLA. 
(K.S.)  896,  88  Pac.  439. 

Province  of  court  and  jury. 

The  relation  created  by  a  written  contract 
between  the  parties  thereto  is  exclusively  a 
question  for  the  court.  Good  v,  Johnson, 
and  Young  v.  Foaberg  Lumber  Co.  supra; 
Larson  v.  American  Bridge  Co.  40  Wash. 
224.  Ill  Am.  St.  Rep.  904,  82  Pac.  294. 

Where  there  is  no  conflict  in  the  evidence 
with  respect  to  the  terms  of  a  contract,  and 
such  terms  are  not  in  any  respect  ambiguoua 
or  uncertain  so  as  to  require  any  fact  to- 
be  established  in  order  to  determine  its  ef- 
fect, the  meaning  and  eflfeet  of  the  contract^ 
and  the  relation  of  the  parties  to  it  thereby 
created,  is  a  question  of  law,  to  be  de- 
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Johnson  T.  Boston,  118  Mass.  114;  Hasty  t. 
Sears,  157  Masa.  123,  34  Am.  St.  Bep.  267. 
31  N.  £.  759;  Sannden  t.  Coleridge  (D.  C.) 
72  Fed.  678. 

Ha  ring  thtu  determined  that  the  plaintiff 
was  a  servant  ni  the  defendant,  ve  inquire 
whether  he  was  a  leDow  serrant  with  the 
switching  erew.  They  were  all  engaged  in 
the  aerrioe  of  a  oonunon  master,  about 
the  same  business,  and  In  such  cloee  proz- 
imify  as  to  influence  and  etaidnet  of,  and  be 
aabjeet  to  injarj  by,  one  another.  Under 
the  mta  prevailing  timnqhont  the  country, 
and  adopted  in  this  state,  were  they  not  fel- 
low serrantsT  l^y  are  obviously  within 
the  rule  prescribed  in  Jackson  v.  Norfolk 


&  W.  R.  Co.  supra,  for  determining  who  are 
fellow  servants.  "Under  the  generally  pre- 
vailiBg  rule  fellow  servants  are  engaged  in  a 
common  employment  when  each  of  them  is 
occupied  in  service  of  such  a  kind  that  all 
the  others,  in  the  exennse  of  ordinary  sa- 
gadty,  ought  to  be  able  to  foresee,  when  ac- 
cepting their  employment,  that  hii  negli- 
gence would  probably  expose  them  to  the 
risk  of  injury."  Shearm.  &  Redf.  Neg. 
{  236.  In  Jackson  v.  Norfolk  ft  W.  R.  Co. 
abundant  authorify  showing  different  train 
crews  on  the  same  railroad  are  fellow  serv- 
ants is  oited.  How  much  closer  is  the  rela- 
tion of  two  sets  of  men  handling  frei^^t  on 
the  same  yard  and  from  same  ears  in  differ- 


cided  by  the  court.  Qreen  v.  Soule,  146 
Cal.  96,  78  Pae.  337. 

The  mere  fact  that  a  contract  Is  verbal 
does  not  require  the  submission  of  the  ques- 
tion of  the  relation  of  the  parties  to  the 
jury,  althoui^  the  only  evidence  introduced 
as  to  the  contract  is  the  testimony  of  the 
contractor  himself,  where  it  is  clear,  unam- 
biguous, and  undisputed.  Smith  v.  Hum- 
phreyville  (Tex.  Civ.  App.)  104  S.  W.  495. 

Where  a  licensed  expressman  had  under- 
taken to  deliver  goods  for  a  certain  amount 
per  week,  furnishing  his  own  horse  and 
wagon,  and  who  was  at  liberty  to  deter- 
mine the  route  he  was  to  take,  to  do  the 
work  himself,  or  by  employees  selected  by 
him,  and  who  was  free  to  do  and  did  similar 
work  for  others,  evidence  that,  while  he 
was  so  engaged  in  delivering  goods,  his 
wagon  had  attached  to  it  a  sign  Iwaring  the 
name  of  the  shop  that  sold  the  goods,  and 
his  declaration,  immediately  after  the  plain- 
tiff was  injured,  that  he  was  working  for 
the  owner  of  such  shop,  was  insufficient  to 
carry  to  the  jury  the  question  whether  such 
expressman  was  the  servant  of  the  owner  of 
the  shop.  Burns  v.  Michigan  Paint  Co. 
(Mich.)  16  L.R.A.(K.S.)  814, 116  N.  W.  182. 

Evidence  that  a  firm  was  employed  in  re- 
pairing a  railway  roadbed  under  sn  oral 
agreement  by  whidi  the  firm  agreed  to  do 
the  work  on  a  percentage  basis,  the  com- 
pany to  pay  the  cost  and  to  pay  10  per  cent 
over  the  coat  of  material  and  labor,  will 
warrant  a  jury  in  finding  that,  in  the  doing 
of  the  work,  such  firm  was  an  independent 
contractor;  and  the  direction  of  a  verdict 
for  defendant  was  hald  error.  Norman  v. 
Middlesex  ft  S.  Traotion  Co.  71  N.  J.  L.  662, 
60  Atl.  936. 

In  Moore  t.  Stainton,  supra,  testimony 
that  a  boss  cartman  carried  receipts  in 
which  the  consignee  receipted  to  a  firm  for 
which  he  did  trucking,  that  a  part  of  the 
shipping  clerk's  office  of  such  &rm  was  set 
apart  for  such  cartman  for  the  attendance 
on  their  business,  and  that  a  member  of  the 
firm  testifled  that  such  cartman  had  to  do 
the  work  not  only  to  their  satisfaction,  but 
according  to  their  direction,  was  held  insufli- 
dent  to  carry  the  question  of  the  liability 
<rf  such  firm  for  the  negligence  of  a  driver, 
17LJLA.(N.S.) 


to  the  jury,  where  it  appeared  that  such 
boss  cartman  was  at  the  same  time  engaged 
in  similar  work  for  others,  employing  his 
own  anbordinatcB,  and  subject  to  no  urec- 
tiouB  except  as  to  the  dintinaticai  of  the 
goods. 

Where,  from  the  evidence,  it  is  to  be  de- 
termined whether  or  not  one  is  an  inde- 
pendent contractor,  and  the  evidence  is  so 
conflicting  as  to  support  a  flnding  of  the 
jury,  then  it  is  purely  a  question  for  their 
determination;  but,  if  the  evidence  is  with- 
out eonfliot,  it  then  becomes  a  question  of 
law  as  to  whether  or  not  an  independent 
employment  has  been  estiMi^ed.  Anderson 
v.  Tug  River  Coal  ft  Coke  Co.  59  W.  Va. 
801,  63  S.  B.  713. 

Although  the  owner's  superintendent  tes- 
tified that  the  contract  was  to  the  effect 
that  one  engaged  to  do  some  excavating  was 
to  do  the  work  on  his  own  responsibility, 
being  responsible  onl^  for  its  results,  the 
submission  to  the  jury  of  the  quwti<Ht 
whether  such  person  was  an  independent 
contractor  was  not  erroneous,  his  credibil- 
ity being  within  the  province  of  the  jury, 
especially  where  the  contract  as  related  by 
the  witness  was  so  incomplete — providing 
that  the  owner  should  fnmiui  powder,  tools, 
and  helpers  at  hfs  own  expense  without 
placing  any  limitation  on  the  quantity  of 
powder,  character  of  the  tools,  the  number 
of  helpers,  or  the  amount  of  their  wages, 
and  at  the  same  time  fixing  the  compen- 
sation at  a  lump  sum — as  to  lead  to  the 
conclusion  that  it  was  a  mere  subterfuge  to 
avoid  liability,  or  an  afterthought  on  the 

Kirt  of  the  witness.  Johnson  T.  Great 
orthem  Lumber  Co.  (Wash.)  93  Pac.  516. 
In  Deoola  v.  Cowan,  102  Md.  651,  62  Atl. 
1026,  it  was  held  that  the  question  whether 
one  employed  by  a  principal  contractor  to 
lay  bricks  for  so  much  per  thousand,  where 
no  written  or  verbal  contract  was  proven 
definitely  giving  such  person  cotnplete  con- 
trol of  the  erection  of  the  waits  of  the  build- 
ing and  of  the  persons  employed  by  him  to 
do  the  bricklaying,  and  there  was  evidence 
that  the  principal  contractor  had  nothing  to 
do  with  laying  the  bricks,  except  to  see  that 
they  were  properly  laid,  was  an  independent 
contractor, — was  for  the  jury. 
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ent  capacities?  Except  in  a  few  of  the 
states  in  which  the  rule  in  force  in  this 
state  is  not  recognized,  common  employ- 
ment "includes  all  employed  in  the  same 
factory,  mill,  shop,  warehouse,  or  office,  all 
employed  in  operating  the  same  mine, 
whether  above  or  below,  all  persona  Mn- 
ployed  upon  the  traioB,  yards,  stations,  and 
depots  of  the  same  railroad,  and  certainly 
all  co-operating  in  a  single  piece  of  work  or 
the  construction  of  a  single  thing,  such  as  a 
building,  no  matter  how  different  their  spe- 
cial tines  of  work  may  be."  Shearm.  &Redf. 
Neg.  §  239.  At  §  241  of  the  same  work  the 
following  illustrations  of  nonliability  are 
given:  "For  the  negligence  of  a  locomotive 
•-■ngineer  or  electric  motorman  causing  injury 
to  a  conductor,  brakeman,  fireman,  or  other 
servant  on  the  same  train,  or  on  any  other 
train  of  the  same  master  on  the  same  road, 
or  on  a  hand  car,  or  employed  in  any  ca- 
pacity upon  the  track,  or  to  a  wvitch  tender, 
a  car  coupler,  a  car  repairer,  a  section  boss, 
a  yard  master,  a  staticn  agent,  or  a  general 
superintendent.  Nor  is  the  common  master 
liable  for  the  negligence  of  a  brakeman  in- 
juring a  Bwitchman,  a  car  inspector,  or  car 
repairer,  a  station  master,  a  train  loader,  or 
any  ser%'ant  on  his  train;  nor  for  the  negli- 
gence of  a  man  watching  the  track  injur- 
ing an  engineer,  fireman,  or  conductor  of  a 
train,  a  switchman  or  a  laborer  upon  the 
track;  nor  for  the  negligence  of  a  switch- 
man injuring  an  engineer,  a  fireman,  a  flag- 
man, car  repairer,  or  train  loader;  nor  for 
the  negligence  of  a  fireman  on  an  engine  in- 
juring a  brakeman  or  track  repairer;  nor 
for  the  negligence  of  a  baggage  master  in- 
juring a  conductor;  nor  for  that  of  a  car 
repairer  (otherwise  than  in  omission  to  re- 
pair) injuring  a  yard  master."  An  author- 
ity relied  upon  by  the  attorney  for  the  de- 
fendant in  error  is  12  Am.  &.  £)ng.  Enc.  Law, 
2d  ed.  p.  9B5,  saying:  "Servants  of  an  inde- 
pendent contractor,  and  servants  of  the 
principal  by  whom  the  contractor  ia  em- 
ployed, are  not  fellow  servants,  although 
they  may  work  side  by  side  in  a  common  em- 
ployment, if  they  are  not  under  the  control 
of  a  common  master."  Cowgill  having  been 
a  servant,  this  has  no  application.  Another 
is  Dixon  v.  Chicago  &  A.  R.  Co.  109'Mo.  413, 
18  L.R.A.  792,  19  S.  W.  412.  That  case 
arose  under  the  "department  rule"  of  fellow 
servancy,  overthrown  in  this  state  by  the  de- 
cision in  Jackson  t.  Norfolk  &  W.  R.  Co. 
cited.  It  is  not  law  in  this  state.  The 
Jackson  Case  says:  "A  master's  liability  to 
one  servant  for  the  negligence  of  another  is 
not  dependent  on  the  grade  of  the  servants, 
nor  on  the  fact  that  one  has  authority  over 
the  other,  but  on  the  character  of  the  negli- 
gent act."  For  a  clear  statement  of  the  dis- 
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tinction  between  that  rule  and  ours,  sea 
Shearm.  &.  Redf.  Xeg.  §§  238,  239. 

We  are  not  called  upon  to  say  whether  the 
evidence  should  have  been  excluded  on  the 
ground  of  variance,  because  it  shows  the  in- 
jury to  have  been  inflicted  in  a  manner 
somewhat  diflTerent  from  that  stated  in  the 
declaration.  This  difference  relates  to  mere 
matter  of  detail.  The  declaration  says  the 
collision  caused  lumber  to  be  thrown  on  the 
plaintiff,  while  the  proof  is  that  it  caused 
him  to  fall  from  the  car.  There  are  other 
general  averments  of  negligence.  This  is 
mere  erroneous  matter  of  specification,  and 
the  variance,  if  any,  is  immaterial.  Hanley 
v.  West  Virginia,  C.  4  P.  R.  Co.  S9  W.  Va. 
419,  53  S.  E.  625,  and  cases  there  cited.  For 
the  position  of  the  attorneys  for  plaintiff  in 
error  Hawker  v.  Baltimore  &  0.  R.  Co.  15 
W.  Va.  628,  36  Am.  Rep.  825,  is  cited;  but 
it  was  radically  different  from  the  present 
case  in  this:  That  it  charged  negligence  at 
a  particular  time,  and  the  court  gave  in- 
structions authorizing  the  jury  to  find  the 
defendant  guilty  of  negligenoe  at  a  difflerent 
time. 

For  the  reasons  stated,  the  judgment  will 
be  reversed,  the  verdict  set  aside,  and  the 
case  remanded  for  a  new  triaL 

Petition  for  rehearing  denied  June  10, 
1908. 


WASHINGTOX  SUPBEMB  G017RT.' 
CLARENCE  E.  WILLIAMS,  Bespb, 

V. 

ELBERT  PEDERSEN,  Appt.. 
and 

CHARLES  F.  HANSEN,  Bespt. 

(47  Wash.  472,  92  Pae.  287.) 

Partnership  —  inequality  of  services. 

One  member  of  a  partnersliip  which  con- 
ducted a  logging  business  is  not,  in  the 
absence  of  an  agreement  to  that  effect,  en- 
titled to  a  greater  share  of  the  partner- 
ship earnings  than  the  other  by  reason  of 
the  fact  that  the  latter  was  frequently 
away  from  the  field  of  operations,  and,  in 
consequence,  the  former  did  the  greater 
amount  of  the  work  in  connection  with  the 
firm's  business. 

(November  5,  1907.) 

APPEAL  by  defendant  Pedersen  from  a 
judgment  of  the  Superior  Court  for  Pa- 
cific County  in  favor  of  plaintiff  in  an  ac- 
tion for  the  dissolution  of  a  oopartnerBhip 
and  an  accounting.  Afiinned. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  H.  Abel  for  appelhmt. 
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Mesare.  Welsh  A  Welsh,  for  respondeat; 

In  the  absence  of  a  specific  agreement  to 
that  effect,  one  copartner  is  not  entitled  to 
compensation  for  services  rendered  for  the 
partnership  in  an  amount  greater  than  his 
copartner,  or  by  reason  of  being  more  active 
in  the  management  of  the  business  than  his 
copartner.  It  is  the  duty  of  each  partner 
to  devote  his  time  and  attention  to  the 
partnership  business,  and,  if  he  fails  to  do 
this,  hts  copartners  have  their  remedy, 
which  is  an  action  for  dissolution. 

Wianer  v.  Field,  II  N.  D.  257,  91  N.  W. 
67;  Evans  v.  Warner,  20  App.  Div.  230,  47 
N.  Y.  Supp.  16;  Smith  v.  Brown,  44  W. 
Va.  342,  30  S.  E.  160;  Scott  v.  Boyd,  101 
Va.  28,  42  S.  E.  918;  Lamb  v.  Wilson,  3 
Neh.  (Unof.)  COS,  97  N.  W.  325;  Whitney 


V.  Whitney,  27  Ky.  L.  Rep.  1197,  88  S.  W. 
311;  Anderson  v.  Taylor,  37  N.  C.  (2  Ired. 
Eq.)  420,  38  Am.  Dec.  089;  Reybold  v.  Jef- 
ferson, 1  Harr.  (Del.)  401,  20  Am.  Dec. 
401;  Maj-nard  v.  Richards,  166  III.  466,  57 
Am.  St.  Rep.  145,  46  N.  E.  1138;  Parsons, 
Partn.  «  155;  Heckard  v.  Fay,  67  111.  App. 
20;  Coot  v.  Phillips,  16  111.  App.  446;  Lee 
V.  Lashbrooke,  8  Dana,  214;  Mills  v.  Fel- 
lows, 30  La.  Ann.  824;  Major  v.  Todd,  84 
Mich.  86,  47  N.  W.  841;  Pierce  v.  Pierce, 
89  Mich.  233,  50  N.  W.  851 ;  Reily  v.  Rns- 
sell,  34  Mo.  624;  Coddington  t.  Idell,  29 
N.  J.  Eq.  504. 

Hadley,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  between  partners  for 


Atftieet   Note.  —  Right   of  partner  to 
ecmpeHaatlon  for  mervices  rendered  to 

1.  Scope,  386. 
n.  Bight  to  compensation. 

a.  General  mle.  38S. 

b.  Services  rendered  before  or  in  an 

ticipation  of  partnership,  389. 
e.  Services  rendered  in  other  capacity 
than  that  of  partner,  390. 

d.  Unequal  services. 

1.  In  general,  391. 

2.  Managing  or  active  partner, 

394. 

e.  Extra    services  necessitated 

partner's  illness.  395. 

f.  Compensation  because  of  partner's 

misconduct,  396. 
Services  in  winding  up  firm  busi- 
ness. 

1.  Liquidating  partner's  right  to 

compensation,  396. 

2.  Surviving  partner's  right  to 

compensation,  399. 
b.  Contractual  right  to  compensation. 

1.  Express  contract,  409. 

2.  Implied  contract,  412. 
i.  Forfeiture  of  compensation  by  mis- 
conduct, 415. 

j.  Waiver  of  compensation,  410. 
nL  Cmieliuion,  416. 


7.  Scope, 

This  note  Is  limited  to  a  consideration  of 
the  right  of  a  partner  to  compensation  for 
services  rendered  by  him  to  the  partnership. 
Cases  involving  a  claim  to  compensation  for 
services  rendered  by  one  of  several  persons 
associated  tf^ther  in  a  joint  undertaking 
have  been  excluded  where  the  relation  be- 
tween them  was  other  than  that  of  partner- 
ship, except  where  the  parties,  at  the  time 
the  services  were  rendered,  contemplated 
the  formation  of  a  partnersliip,  or  had  made 
an  inchoate  agreement  to  form  one. 

The  limits  thus  set  obviously  exclude  those 
eases  where  the  controversy  is  simply  as  to 
the  proportionate  interest  of  the  members 
«f  tl^  partnership  in  the  profits  of  the  busi' 
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ness,  when  not  awarded  as  compensation  for 

services ;  nor  have  cases  been  taken  which  in- 
volve merely  the  right  of  the  partnership  to 
share  in  the  profits  derived  by  a  partner 
from  a  separate  business,  or  from  servicen 
individually  rendered  1^  him  to  a  third 
person. 

Nor  are  questions  of  remedy,  such  as  the 
necessity  of  an  accounting  as  a  preliminary 
to  the  right  to  recover  compensation,  within 
the  scope  of  the  note. 

if.  Right  to  oompenaation. 

a.  Oeneral  rule. 


The  general  rule  is  that  a  partner  Is  not 
entitled  to  any  compensation  for  services 
rendered  by  him  to  the  copartnership.  Ne- 
vills  v.  Moore  Min.  Co.  135  Cal.  661,  67  Pac. 
1054:  Osment  v.  McElrath,  68  Cal.  466,  58 
Am.  Rep.  17,  9  Par.  731;  Wisner  v.  Field. 
11  N.  D.  267,  91  N.  W.  67;  Younglove  v. 
Liebhardt,  13  Neb.  557,  14  N.  W.  626;  Hell- 
man  V.  Mendel,  6  Ohio  Dec.  Reprint,  92!&; 
Drew  V.  Person,  22  Wis.  651. 

Thus,  a  person  is  not  entitled  to  compen- 
sation for  pasturing  stock  owned  by  him- 
self and  another  as  copartners.  Nodine  v, 
Shirley,  24  Or.  250,  33  Pac.  379. 

And  a  partner  is  not  entitled  to  claim 
compensation  for  personal  services  rendered 
in  the  defense  of  a  suit  against  the  firm, 
which  it  was  as  much  his  duty  to  look  after 
as  it  was  that  of  the  other  partner.  Drew 
V.  Ferson,  supra. 

A  partner  required  by  the  articles  of  co- 
partnership to  allow  a  specified  sum  out  of 
his  share  of  the  dividend  on  the  final  settle- 
ment unless  he  furnishes  labor  to  that 
amount  at  his  own  expense  is  not  entitled 
to  share  in  such  allowance  as  a  partner, 
since  he  might  as  well  charge  for  the  labor 
if  he  rendered  it.  Frederidc  v.  Cooper,  3 
Iowa,  171. 

The  rule  denying  compensation  to  a  part- 
ner is  broad  enough  to  include  a  husband 
who  represents  his  wife  in  the  business  of  a 
firm  in  which  she  is  a  partner,  and  ohHjircd 
by  the  articles  of  copartnership  to  employ  a 
suitable  person  to  aid  in  carrying  on  the 
25 
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an  accounting,  settlement,  and  dissolution. 
The  partners  conducted  a  logging  business 
upon  the  Nema  river  in  Pacific  counter, 
Washington.  The  partnership  at  first  con- 
sisted of  the  plaintiff,  Williams,  and  the  de- 
fendantfl  Pedersen  and  Hansen.  After  the 
firm  business  had  continued  a  few  weeks, 
Hansen  dropped  out,  and  it  is  conceded  that 
thenceforward  he  was  not  of  the  firm,  and 
that  during  the  time  he  was  with  them  the 
partnership,  composed  of  the  three,  cut  and 
placed  in  the  river  78,000  feet  of  logs,  one 
third  of  the  net  proceeds  of  which  each  of 
the  three  partners  is  entitled  to  receive. 
After  Hansen  left,  Williams  and  Pedersen 
ccmtinued  operations  as  a  firm.  The  court 
found  that  they  cut  330,800  feet  board  meas- 
ure of  saw  logs,  and  that  of  the  net  proceeds 


from  the  last-mentioned  logs  each  of  the  two 
last-named  partners  is  entitled  to  receive 
one  half.  It  is  conceded  that  Hansen  re- 
ceived his  share  of  the  proceeds  from  tim 
first-mentioned  lot  of  logs,  and  that  lie  is 
not  entitled  to  any  share  in  the  proceeds 
from  the  logs  cut  after  he  left.  Pedersen 
was  to  receive  $1  per  1,000  stumpage  for 
the  logs  cut.  The  logs  were  sold  to  the 
Day  Lumber  Company,  and  Pedersen  col- 
lected the  proceeds  of  the  sales,  with  the 
exception  of  $140  collected  by  Williams.  The 
court  found  that  Williams  had  also  recelvci] 
in  other  ways  the  further  sum  of  $107.60, 
making  in  all  (247.50  received  by  him.  Aft- 
er  allowing  Pedersen  for  stumpage,  towage, 
and  expenses,  the  court  found  that  there 
is  a  balance  in  his  hands  belonging  to  Wil- 


business  of  the  firm ;  and  he  is  not  entitled 
to  recover  for  services  performed,  any  more 
than  the  wife  would  have  been  if  uie  hod 
in  person  assumed  the  management  of  the 
firm's  biis)n(>ss.  Dupuy  v.  Sheak,  67  Iowa, 
361,  10  N.  W.  731. 

An  ampler  statement  of  the  rule  is  that 
one  partner  is  not  entitled  to  compensation 
for  his  services  while  employed  in  the 
partnership  business,  in  the  atraence  of  an 
agreement  to  that  effect.  Glover  t.  Hem- 
bree,  82  Ala.  324,  8  So.  251 ;  Haller  t.  Wil- 
lamowicz,  23  Ark.  606;  Burgess  v.  Badger, 
124  III.  288.  14  N.  E.  850,  aflirming  24  III. 
App.  656;  Brownell  v.  Steere,  128  111.  200, 
21  N.  E.  3,  affirming  29  111.  App.  359;  May- 
nnrd  v.  Richards,  166  III.  466,  67  Am.  St. 
Rep.  145,  46  N.  E.  1138,  affirming  61  III. 
App.  336:  Street  v.  Thompson,  229  111.  613, 
82  N.  E.  367;  Gerard  v.  Gateau,  15  HI.  App. 
520;  Cook  Phillips,  16  HI.  App.  446;  Las- 
siter  v.  Jaclonan,  88  Ind.  118;  Young  v.  Sco- 
ville,  99  Iowa,  177,  68  N.  W.  670;  Boyd  v. 
Tabb,  6  Ky.  L.  Rep.  616;  Glenn  v.  Sims.  S 
Ky.  L.  Rep.  775;  McBride  v.  Stradley,  103 
Ind.  466.  2  N.  E.  358 ;  Sims  v.  Banta,  9  Ky.  L. 
Rep.  286:  Hemdon  v.  Terrell,  12  Ky.  L.  Rep. 
96;  Hayden  v.  Crouch,  12  Ky.  L.  Rep.  8fl3; 
Tilford  T.  Forsythe,  14  Ky.  L.  Rep.  335; 
WhitnfT  T.  Whitney,  27  Kv.  L.  Rep.  1197, 
88  8.  W.  311;  Caldwell  v.  Lang,  31  Ky.  L. 
Rep.  237,  101  S.  W.  972;  Hili  v.  MatU,  12 
La.  Ann.  179;  Smith  v.  Smith.  61  La.  Ann. 
72.  24  So.  818;  Bevana  v.  Sullivan,  4  Gill, 
383;  Randle  v.  Richardson,  53  Miss.  176; 
Frank  v.  Webb,  67  Miss.  462.  6  So.  620; 
Cramer  v.  Bacbmann,  68  Mo.  313;  Gaston  v. 
Kelloffg.  01  Mo.  104,  3  fl.  W.  580;  Cndding- 
ton  T.  Idell,  SO  N.  J.  Eq.  604;  Caldwell  v. 
Leiber,  7  Paige,  483;  Eckert  v.  Clark,  14 
Misc.  18,  36  N.  Y.  Supp.  118;  Cameron  v. 
Francisco,  26  Ohio  St.  190;  Alyers  v.  Kirby, 
9  Ohio  Dec.  Reprint,  297;  Marsh's  Appeal, 
69  Pa.  30.  8  Am.  Rep.  206;  Piper  v.  Smith, 
1  Read,  93;  Berry  v.  Jones,  11  Heisk.  206, 
27  Am.  Rep.  742;  Hooker  v.  Wil- 
liamson. 60  Tex.  526;  Stebblns  Willard, 
63  Vt.  665:  Forrer  v.  Pon«r.  20  Gratt,  134; 
Scott  V.  Boyd,  101  Va.  28,  42  S.  E.  918; 
Roots  V.  Mason  City  Salt  &  Min.  Co.  27  W. 
Va.  483;  Emerson  t.  Durand,  64  Wis.  Ill, 
17  I,.RA.(N.S.) 


64  Am.  Rep.  693,  24  N.  W.  129;  Lyman  t. 
Lyman,  2  ^ine,  U.  Fed.  Gas.  No.  8,628. 

Thus,  the  devotion  of  time  to  the  business 
by  a  partner  cannot  be  made  the  basis  of 
compensation  in  the  absence  of  an  express 
contract  to  that  effect.  Thompson  v.  Noble, 
108  Mich.  19,  65  N.  W.  603. 

A  member  of  a  partnership,  both  of  the 
members  of  which  devote  their  time,  serv- 
ices, and  teams  to  the  work,  is  not  entitled 
to  compensation  for  bis  services  and  those  of 
his  teams,  where  there  was  no  agremnent 
between  the  partners  that  these  matters 
were  to  be  charged.  Bowen  T.  Day,  71  S. 
C.  492.  61  S.  E.  274. 

Neither  one  of  two  partners  working  a 
farm  in  common  ia  entitled  to  change  the 
other  or  the  partnership  for  his  labor,  care, 
and  diligence  in  attending  to  the  parser- 
ship  business,  there  being  no  proof  of  any 
special  agreement  among  the  partners  en- 
titling either  party  to  such  compensation. 
Roach  V.  Perrjr,  16  111.  87. 

A  partnership  is,  by  law,  and  in  the  ab- 
sence of  a  provision  to  the  contrary,  pre- 
sumed to  be  equal,  and  from  this  it  fol- 
lows that,  without  special  agreement,  a 
partner  is  not  entitled  to  other  remunera- 
tidn  for  his  services  than  that  derived  from 
his  share  of  the  profita. 

So,  it  has  been  held  that  a  partner  ia  not 
entitled  to  claim  compensation  for  keepinir 
the  books  of  the  concern,  in  the  absence  of 
an  express  agreement.  Mills  T.  Fellows,  SO 
La.  Ann.  824. 

In  the  absence  of  any  evidence  of  a  eon- 
tract  to  the  contrary,  the  le^l  presumption 
is  that  eadi  copartner  is  entitled  to  on 
equal  share  of  the  profits  of  the  joint  con- 
cern, and  that  each  is  to  contribute  what- 
ever of  personal  services  and  proper  assist- 
ance he  reasonably  can,  to  sustain  and  pro- 
mote the  business  of  the  partnership.  In 
such  a  case,  it  is  the  general  rule,  as  fixed 
as  it  is  just,  that  neither  of  the  partners 
will  be  entitled  to  compensation  from  the 
others  for  any  services  voluntarily  rendered 
by  him  in  the  firm  business.  To  bring  a 
case  within  any  exception  from  this  general 
rule,  resulting  from  the  nature  and  objects 
of  ^neral  partnerabip,  and  the  implied  nn- 


Digitized  by 


Google 


1W7. 


WILLIAMS  v. 


PEDERSEN. 


887 


Uams  as  follovB:  From  the  Pedersen,  Han- 
sen, and  WilliamB  logs,  $114.92;  and  from 
the  Pederaen  and  Witltams  logs  $425.76; 
in  all  the  sum  of  $640.68.  Judgment  was 
entered  in  favor  of  Williams  against  Peder- 
sen  for  the  last-named  sum  and  for  the 
dissolution  of  the  partnership.  Pedersen  has 
appealed. 

It  is  contended  that  the  court  erred  in  its 
findings.  This  contention  arises  chiefly  from 
appellant's  claim  that  respondent  was  away 
much  of  the  time  while  the  Pedersen  and 
Williams  logs  were  being  cut,  and  appellant 
urges  that  respondent  is  not  entitled  to  share 
in  logs  cut  while  he  was  away.  The  evi- 
dence sharply  conflicts  as  to  the  amount  of 
time  respondent  was  absent  in  person.  His 
testimony  was  to  the  effect  tiiat  he  was  there 


practically  all  the  time,  and  that  whm  ho 
was  away  liis  brother  worked  in  his  place. 
Nothing  in  the  record  indicates  that  the 
court  should  not  bave  accepted  respondent's 
testimony  as  true,  and,  if  true,  he  reason- 
ably did  his  share  of  the  work,  or  caused  it 
to  be  done.  The  partnership  had  not  been 
dissolved,  and  its  work  continued,  even  un- 
der appellant's  theory,  at  such  times  as  re- 
spondent was  present  and  assisted  therein. 
Appellant  seems,  however,  to  adopt  the  view 
that  the  partnership  work  was  so  inter- 
mittently done  that  it  ceased  when  respond- 
ent was  away,  and  that  appellant  then  cut 
logs  at  the  same  place  on  his  own  account, 
and  not  that  of  the  partnership.  We  think 
the  evidence  does  not  justify  the  appellant's 
posltlaii.  The  partnership  undertook  to  cut 


drrstanding  of  the  copartners,  there  must 
be  either  a  special  agreement,  or  some  otiier 
special  and  peculiar  state  of  facts.  Lee  v. 
Lashbrooke.  8  Dana,  214. 

In  the  absence  of  a  stipulation  to  that 
efTect,  a  partner  is  not  entitled  to  compen- 
sation for  any  services  in  conducting  the 
trade,  beyond  his  share  of  the  profits.  An- 
derson T.  Taylor.  37  N.  C.  (2  lT«d.  Eq.)  420. 
38  Am.  Dec.  680. 

And  a  partner  entitled  to  a  eoequal  share 
of  the  proHts  of  the  joint  concern  is  not 
entitled  to  an  allowance  for  extra  services, 
where  he  did  no  more  than  was  expected 
when  the  partnership  commenced,  and  there 
has  not  been  any  unusual  or  unexpected 
ohanga  in  the  condition  or  attitode  of  any 
of  tM  partners  since  that  time,  contract 
or  otherwise.   Lee  v.  Lashbrooke,  supra. 

The  privilege  of  proflt  sharing  imposes 
upon  a  partner  the  duty  of  devoting  his  beat 
efl'orta  to  the  partnership  business  without 
other  remuneration,  in  the  absence  of  a 
stipulation  therefor. 

It  is  an  elementary  proposition  In  the 
law  of  partnership  that,  in  the  absence  of 
an  agreement  to  the  contrary,  each  member 
of  the  firm  assumes  the  auty  of  giving  to  its 
business  all  of  his  time,  skill,  and  ability, 
so  far,  at  least,  as  the  same  is  reasonably 
necessary  to  the  success  of  the  common  en- 
terprise; and  for  this  service  a  share  of  the 
profits  is  his  only  compensation.  Rotii  r. 
Boies  (Iowa)  115  N.  W.  930. 

The  general  rule  has  been  stated  in  dif- 
ferent cases  in  slightly  varying  language, 
but  the  holdings  in  final  analysis  amount 
to  the  same  thing. 

Thus,  it  is  the  duty  of  a  partner  to  devote 
his  services  to  the  business  of  the  Arm  with- 
out compensation,  except  such  as  arises  from 
the  profits,  nnless  titers  is  some  stipulation 
to  tbe  eontrary.  M^ride  t.  Stradley,  su- 
pra. 

A  partner  la  bound  to  use  his  best  efforts 
and  ja^^ent  in  promoting  the  common  en- 
terprise without  further  compensation  than 
his  share  in  the  profits,  in  tbe  absence  of 
any  agreement  to  the  contrary.  Heath  v. 
Waters,  40  Mich.  4S7. 

One  of  (tereral  penons  engaged  in  the 
17LJLA.(N.a) 


operation  of  a  grain  elevator  on  joint  ac- 
count is  not  entitled  to  salary  or  personal 
compensation  for  bis  time  or  services,  whicli 
were,  by  the  terms  of  the  contract  between 
the  parties,  to  be  employed  in  the  enter- 
prise. Warren  v.  Raben,  33  Neb.  380.  50  N". 
W.  257.  The  court  observed:  His  compen- 
satton  was  to  he  found  in  the  account  of  the 
net  profits  and  commissions. 

Concerning  share  of  profits  to  partner 
acting  as  executor,  see  Allen's  Appeal,  infra, 
IL,  g,  2. 

As  to  compensation  dependent  on  profits, 
see  Dumont  v.  Ruepprecht;  Bonis  v.  Lou- 
vrier;  Bradley  v.  Cbamberlin;  Hasbroiick 
v.  Childs;  Luce  v.  Hartshorn,— infra,  II., 
h,  1. 

As  a  general  mle.  during  the  existence  of 
a  partnership,  it  is  the  duty  of  each  partner 
to  devote  himself  to  the  interests  of  the  con- 
cern, and  promote,  by  his  labor  and  skill, 
tbe  common  benefit  of  the  partnership  with- 
out any  reward  or  compensation,  unlesst 
there  is  an  express  stipulation  to  that  ^- 
fect   Griggs  v.  Clark.  23  Cal.  427. 

In  general  partnerships,  when  then  is  no- 
special  agreement  as  to  the  services  to  he- 
rendered  by  the  partners  respectively,  the 
presumption  is  that  each  fs  to  do  what  he- 
can  for  the  common  benefit,  and  no  one  of 
several  partners  is  entitled  to  compensation' 
for  services  to  the  firm  without,  a  special 
agreement.  Boyd  t.  TUib,  ff  E^.  L.  Bep^ 
B16. 

As  there  is  an  implied  obligation  on  eveiT 
partner  to  exercise  due  diligence  and  skill, 
and  to  devote  his  services  and  labor  for  the 
promotion  of  the  common  benefit  of  tbe  con- 
cern, it  follows  that  he  must  do  it  without 
any  reward  or  compensation,  unless  there 
is  an  express  stipulation  for  compensation. 
Denver  t.  Roane,  90  U.  S.  368,  25  L.  ed.  477 ; 
Gerard  t.  Gateau,  16  III,  App.  620;  King  v. 
Hamilton,  16  111.  190;  Askew  v.  Springer, 
111  111.  602;  Zimmerman  t.  Huber,  29  Ala. 
379. 

Neither  member  of  a  partnership  enga)?CMT 
in  the  operation  of  a  sawmill  is  entitled 
to  charge  for  his  time  or  skill  devoted  to  the 
business  of  the  firm,  where  no  agreement 
was  made  that  there  should  be  any  such 
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the  timber,  and  there  had  been  no  af^reed 
cessation  of  its  work  as  such.  The  part- 
nership operations  therefore  continued,  al- 
though respondent  was  for  a  time  away 
from  the  work.  Even  if  it  be  true  that 
appellant  did  the  greater  amount  of  work 
about  tiie  Ann's  business,  stitl  no  agreement 
between  the  partners  is  shown  that  one  was 
to  receive  a  greater  share  of  the  partner- 
ship earnings  for  his  services  by  reason  of 
the  absence  of  the  other.  In  tlie  absence  of 
such  an  agreement,  one  partner  is  not  en- 
titled to  recover  from  the  other  by  reason  of 
inequality  of  services.  In  Wisner  v.  Field, 
II  N.  D.  267,  91  W.  67.  the  court  said: 
"We  find  no  case  in  which  it  has  been  held 
that  a  mere  inequality  of  services  by  part- 
ners is  alone  ground  for  compensating  the 
one  doing  the  greater  part  of  the  work,  in 
the  absence  of  an  agreement,  express  or  im- 
plied."   See  also  Smith  v.  Brown,  44  W. 

eharges,  and  since,  according  to  the  law 
governing  partnerships,  the  presumption  in 
that  each  is  required  to  use  his  skill,  time, 
and  labor  for  the  promotion  of  the  intereatfl 
of  the  firm,  unless  it  is  otherwise  provided 
by  agreement  of  the  parties.  Ligare  v.  Pea- 
rock,  109  111.  94. 

A  partner  rendering  services  to  the  part- 
nership in  the  discharge  of  his  duty  as  a 
partner  is  not  entitled  to  compensation,  for 
while  he  is  taking  care  of  the  joint  prop- 
erty he  is  also  attending  to  his  own  inter- 
est, performing  duties  implied  in,  and  con- 
stituting a  part,  at  lea^t,  of,  the  considera- 
tion for  the  others  to  engage  in  the  partner- 
ship.  Levi  T.  Karrick,  13  Iowa.  344. 

Neither  partner  is  entitled  to  payment 
for  personal  services  unless  by  express 
agreement.  The  partners  are  presumed  to 
have  worked  for  their  own  as  well  aa  the 
common  interest,  and  not  at  the  expense  of 
the  firm.   Tucker  v.  Judd,  3  Haw.  180. 

A  partner  in  a  military  bounty-brokerage 
business,  appointed  to  represent  the  interest 
nf  himself  and  his  copartners  in  necessary 
litigation  to  compel  the  payment  by  a  city 
of  certificates  issued  by  it  in  consideration 
of  enlistments  in  the  Federal  Army,  is  not 
entitled,  as  against  his  copartners,  to  claim 
compensation  for  his  services  in  the  absence 
of  an  agreement  therefor.  Coddington  v. 
Idell.  29  N.  J.  Eq.  504.  The  court  observes: 
He  was,  of  course,  acting  in  his  own  inter- 
est as  well  as  theirs. 

A  partner  authorized  by  the  terms  of  the 
partnership  agreement  to  draw  a  specified 
sum  weekly  out  of  the  profits  is  not  entitled 
to  compensation  for  his  services  as  a  part- 
ner, on  the  principle  of  qwinlum  meruit,  in 
the  absence  of  a  specific  agreement.  Delp 
V.  Edlis,  190  Pa.  25.  42  Atl.  462.  The  court 
eited  Lindsey  v.  Stranahan,  129  Pa.  635, 
18  Atl.  624,  in  which  it  Is  said;  "The  rea- 
son is  that  the  partner  is  attending  to  his 
own  affairs." 

One  who  acts  as  secretary  and  treasurer 
of  an  unincorporated  company  organized  for 
17L.RA.(N.S.) 


Va.  342,  30  8.  E.  160;  Scott  v.  Boyd,  101 
Va.  28,  42  S.  E.  918;  Lamb  v.  Wilson,  S 
Neb.  (Vnof.)  505,  07  N.  \V.  326;  Whitney 
V.  Whitney,  27  Ky.  L.  Rep.  1107,  88  a  W. 
311;  Mills  V.  Fellows,  30  La.  Ann.  824; 
Coddington  v.  Idell,  29  N.  J.  Eq.  504;  Major 
V.  Todd,  84  Mich.  86,  47  N.  W.  841 ;  Reily 
T.  Hussell,  34  Mo.  624. 

There  are  inatanoeB  where  the  course  of 
dealing  of  the  partners  is  such,  and  also 
where  the  services  rendered  are  of  such  an 
extraordinary  character,  that  the  law  im- 
plies a  contract  to  pay  one  partner  for  extra 
services;  but  such  facts  are  not  established 
by  the  evidence  here.  The  findings  are  sus- 
tained by  the  evidence  in  the  record,  and  we 
■ee  no  reason  for  disturbing  thraii. 

The  judgment  is  affirmed. 

Fvllertoii,  Rndkin,  Crow,  Boot,  Dnn- 
bar.  Mid  Mount,  JJ.,  concur. 

the  purpose  of  trading  in  lands  is  not  en- 
titled to  compensation  for  services  per- 
formed by  him,  although  his  duties  were 
somewhat  onerous,  where  no  fixed  compen- 
sation was  ever  voted  him  by  the  board  of 
directors,  since  the  members  of  such  a  com- 
pany are  partners  to  the  wwld,  and  his 
rights  are  governed  by  the  well-settled  prin- 
ciple that,  in.  the  absence  of  an  agreement 
between  the  partners,  neither  is  entitled  to 
compensation  for  services  performed  in  fur- 
therance of  the  partnership  interests  as  con- 
nected with  the  business  of  the  firm.  Re 
Frj',  4  Phila.  129.  The  court  observed: 
What  each  partner  does  for  himself,  he  doea 
for  others  associated  with  him. 

As  to  implied  agreement  for  compensa- 
tion to  paruier  trading  in  lands,  see  Sheri- 
dan V.  Healy  and  Wisner  v.  Field  infra,  XL, 
h,  2. 

Concerning  waiver  of  compensation,  see 
Askew  v.  Springer,  infra,  11.,  j. 

Joint  owners  or  partners  of  a  ship  or 
cargo  are  not  entitl^  to  charge  each  other 
for  services  rendered  in  the  care  and  mainte- 
nance of  the  joint  property,  unless  there  is 
a  special  agreement  for  that  purpose. 
Franklin  v.  Robinson,  1  Johns.  Ch.  157. 

The  same  rule  applies  to  mining  as  to 
other  partnership  contracts.  Thus,  a  part- 
ner and  owner  in  common  of  an  interest  in 
mining  property  is  not  entitled  to  receive 
compensation  for  services  rendered  1^  him 
in  and  about  the  mine,  in  the  absence  of  a 
special  agreement  to  that  effect.  Galigher 
V.  Lockhart,  11  Mont.  109,  27  Pac.  446. 

So,  a  partner  in  a  mining  enterprise  is 
not  entitled  to  a  commission  for  selling  sil- 
ver bullion  produced  by  the  firm,  in  the  ab- 
sence of  an  express  agreement  providing 
therefor.  Salomon  t.  Shinner,  6  N.  Y. 
Week.  Dig.  491. 

As  to  compensation  for  services  rendered 
mining  partnership,  see  Peck  v.  Alexander, 
infra,  IL,  d,  2;  Weaver  v.  Upton  and  Gali- 
gher V.  L()ckhart,  infra,  TL,  h,  1. 

Concerning  implied  agreement  for  compen- 
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■ation.  BM  Gaston  t.  Kellt^;  Mackey  v. 
Magtion;  Levi  v.  Karrick:  Mann  t.  Flana- 
gan,—infra,  II.,  h,  2. 

One  partner  cannot  charge  the  other  part- 
ner for  services  rendered  in  the  business  of 
eopartnership,  unless  there  is  an  express 
iftTeement  to  that  effect,  or  where  such  an 
agreement  may  be  implied  from  the  course 
of  business  between  the  partners,  or  from 
tbe  nature  of  the  services  performed,  being 
such  as  are  not  usual  for  one  partner  to  ren- 
der without  receiving  a  compensation  there- 
for. Ememon  v.  Dnrand.  64  Wis.  Ill,  64 
Am.  Hep.  503,  24  N.  W.  129;  Young  v.  Sco- 
Tille.  99  Iowa.  177,  68  N.  W.  670;  Marsh's 
Appeal.  69  Pa.  30,  8  Am.  Rep.  206;  Whitney 
V.  Whitney,  27  Ky.  L.  Rep.  1197.  88  S.  W. 
311;  Caldwell  v.  T^iber.  7  Paifre.  483;  Cald- 
well V.  Lang,  31  Kv.  L.  Kep.  237.  101  S.  W. 
972:  Ganton  v.  Kellogg,  91  Mo.  104,  3  8.  W. 
689:  Haller  v.  Willamowiea.  23  Ark.  566. 

Persons  generally  engaged  in  carrying  on 
the  lumber  business  arc  not  entitled  to 
charge,  as  against  each  other,  commissions 
for  making  collectionB  on  account  of  the 
joint  business,  where  the  relation  existing 
between  the  parties,  if  not  that  of  partner- 
shin,  wan  one  not  in  any  manner  implying 
radi  liabili^,  and  no  express  contract  to 
that  efTect  Is  shown.  Hopkins  Mfg.  Co.  v. 
Ruggles,  51  Mich.  474,. 16  N.  W.  862. 

A  member  of  a  partnership  engaged  in  the 
operation  of  a  flouring  mill  is  not  entitled 
to  compensation  for  his  services  at  the  mill, 
in  the  absence  of  an  agreement  that  he 
should  be  paid  for  services,  or  of  facts  au- 
thorizing the  presumption  that  compensa- 
tion was  contemplated  by  the  parties. 
Chamberlain  v.  Sawyers,  17  Ky.  L.  Rep.  716, 
32  8.  W.  475. 

A  partner  bound  to  attend  personally  to 
the  business  of  the  firm  by  the  articles  of 
cnpsrtnernhip,  which  did  not  provide  for 
compensation,  is  not  entitled  to  receive  re- 
muneration for  doing  that  which  he  agreed 
to  perform,  and  which  it  was  his  duty,  as 
partner,  to  transact.  Buford  v.  Neely,  17 
y.  C.  (2  Dev.  Eq.)  481. 

So,  a  partner  is  not  entitled  to  compen- 
sation for  services  alleged  to  have  been  ren- 
dered in  the  care,  management,  and  develop- 
ment of  the  interest  of  a  copartnership  in 
the  firm,  where  the  claim  for  compensation 
is  not  founded  upon  any  promise,  express  or 
implied,  and  the  terms  of  the  partnership 
agreement  ref^uircd  each  of  the  partners  to 
devote  all  bis  time  to  the  business  of  the 
firm  without  compensation,  save  his  share  of 
the  earnincs  of  the  firm.  Eckert  v.  Clark, 
14  Misc.  18,  35  N.  Y.  Supp.  118. 

The  rule  that  a  partner  is  not  entitled 
to  compensation  for  services  rendered  by 
him  in  behalf  of  tbe  firm  does  not  prevail 
when  there  is  an  agreement  for  such  com- 

Cnsation,  either  express,  or  which  may  be 
irly  implied  from  the  acts  of  the  partners 
or  from  their  course  of  dealing  with  each 
other  in  the  conduct  of  the  business,  or  from 
the  circumstances  under  which  extra  serv- 
ices are  rendered  by  a  partner,  for  which 
eompensation  is  claimed.  Adams  v.  War- 
rtn  (Ala.)  11  So.  7M. 
nL.RJl.(N.S.1 


Not  only  by  express  contract  may  all  the 
parties  to  a  partnership  agree  that  a  part- 
ner may  receive  compensation  for  such  serv- 
ices as  he  may  render,  but  the  law  will  im- 
ply an  ^^nient  to  compensate  him  under 
certain  circumstances.  Nevills  v.  Moort* 
Min.  Co.  135  Cal.  661,  67  Pac.  1054. 

That  partners  whose  interest  in  the  part- 
nership is  not  publicly  known  procuretl 
large  orders  for  the  firm  which  they  might 
hare  filled  themselves  from  a  similar  busi- 
ness which  they  were  conducting  as  ostensi- 
ble competitors  does  not  entitle  them  to 
remuneration  therefor,  in  the  absence  of 
express  agreement,  or  the  existence  of  cir- 
cumstances from  which  such  agreement  may 
be  implied.  Godfrey  v.  White,  43  Mich.  171, 
5  N.  W.  243.' 

The  rule  is  well  settled  that,  unless  the 
partnership  agreement  provides  otherwise, 
it  is  the  duty  of  each  partner  to  devote  his 
time  and  endeavors  to  the  business  and  in- 
terests of  the  firm,  and  neither  of  them  is 
entitled  to  remuneration  for  so  doing. 
Adams  v.  Warren,  supra. 

A  member  of  a  copartnership  formed  for 
the  purpose  of  buying  and  selling  cattle,  but 
who  contributed  no  capital  to  the  enterprise, 
is  not  entitled  to  an  allowance  for  hfs  time, 
efforts,  and  skill  in  tbe  management  of  tbe 
business  of  the  firm,  unless  compensation  is 
provided  for  by  the  partnenbip  articles. 
Hanks  v.  Baber,  63  III.  292. 

The  general  rule  is  stated  in  Barber  v. 
Murphy,  23  Ky.  L.  Rep.  286,  62  S.  W.  894. 
to  be  that  neither  partner  is  entitled  to  com- 
pensation for  his  services  unless  the  articles 
so  provide. 

And  in  (VBrlen  t.  Hanley,  86  Til.  278,  it  is 
said  that  a  partner  is  not  entitled  to  com- 
pensation for  bis  services  in  and  about  the 
[mrtnership  business  in  the  absence  of  an  ex- 
press stipulation  to  that  effect  in  the  arti- 
cles of  copartnership.  But  this  statement 
of  the  rule  ia  too  narrow,  since  it  is  every- 
where asserted  that  the  right  of  a  partner 
to  remuneration  for  services  rendered  to  the 
partnership  may  rest  upon  a  specisl  agree- 
ment therefor,  or  upon  circumstances  from 
which  such  an  agreement  may  be  implied. 

6.  ServlccB  rendeved  before  or  in  anttel- 
pation  of  partnership. 

It  seems  that  one  who  performs  services 
in  anticipation  of  a  contemplated  partner- 
ship may  recover  therefor  in  the  event  of  an 
express  agreement,  or  of  the  existence  of 
circumstances  from  which  an  agreement  for 
compensation  may  be  implied. 

Thus,  a  stone  mason  who  performs  labor 
in  the  construction  of  a  lime  kiln,  as  a 
preliminary  to  and  for  the  purpose  of 
launching  a  partnership  in  the  business  of 
burning  lime,  in  which  he  was  to  have  an 
interest,  is  entitled  to  recover,  in  an  action 
at  law,  the  amount  which  it  was  agreed  thst 
he  should  receive,  leas  that  part  of  it  which 
he  agreed  to  contribute  to  the  undertaking. 
Waugh  v.  Eden,  12  Colo.  App.  158,  64  Pac. 
853.  The  court  did  not  view  the  services 
rendered  as  forming  part  of  a  partnership 
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transaction,  but  as  labor  performed  under 
an  afrreement  npon  which  an  action  at  law 
would  lie. 

And  it  is  said  that  one  who  renders  serv- 
ices to  another  in  anticipation  of  the  forma- 
tion of  a  partnership  with  him,  the  articles 
of  agreement  for  which  were  never  executed, 
may  claim  compensation  for  his  services  on 
the  footing  of  a  quantum  meruit.  Lane  v. 
Roche,  Riley,  £q.  215. 

The  rule  tliat  one  partner  in  a  joint  ad- 
venture cannot  char^  a  eompensatifm  for 
his  services  in  the  joint  business  is  not  ap- 
plicable where  parties  desirous  of  obtaining 
and  working  a  gold-mining  property  ap- 
pointed another  their  agent  to  investigate 
mines,  and  agreed  to  pay  his  expenses;  and 
further  provided  that  the  question  of  his 
salary  should  be  left  op^,  to  be  decided 
upon  when  the  mill  and  proper^  chosen 
should  be  placed  in  working  order.  Duff  v. 
Maguire,  107  Mass.  87.  In  this  case  the  as- 
sociates in  the  enterprise  had  not  become 
partners  when  they  deputed  one  of  their 
number  to  act  as  their  agent  in  obtaining 
the  information  upon  which  they  subse- 
quently acted.  It  was  considered  that  pay- 
ment of  co^npensation  ought  to  be  necessa- 
lilj  and  equitably  implied  under  such  a 
special  arrangement,  just  as  if  they  had  em- 
ployed a  stranger. 

As  to  agency  of  partner,  see  Philips  v. 
Turner;  Bradford  v.  Kimberly;  Butner  v. 
Lemly, — infra,  II.,  e. 

Compensation  has  also  been  awarded  a 

})ro8ppctive  partner  for  services  rendered  by 
lini,  where  he  was  subsequently  excluded 
from  the  partnership. 

Thus,  one  who  purchases  a  half  interest  in 
a  private  school,  and  expends  money  in  ad- 
vertising, and  renders  services  in  the  school 
on  the  faith  of  the  anticipated  partnership, 
is  entitled,  after  his  exclusion  from  the 
school  by  his  copartner,  to  recover  the  pur- 
chase money  paid  by  him,  but  is  not  entitled 
to  an  allowance  for  his  services  and  ex- 
penditures. Whit«  T.  Rodemann,  44  App. 
Div.  608.  60  N.  Y.  Supp.  971. 

One  who  enters  into  business  with  others 
with  the  expectation  of  becoming  a  part- 
ner, and  with  the  promise  on  their  part  that 
he  shall  be  a  partner,  but  is  unceremonious- 
ly ejected  by  them  after  their  refusal  anv 
longer  to  treat  him  as  a  partner,  is  enti- 
tled to  compensation  for  services.  Williams 
McKee,  18  Ky.  L.  Rep.  143. 
As  to  exclusion  from  partnership,  see 
Hannaman  v.  Karrick.  infra.  IT.,  d.  2;  Fra- 
zier  v.  Frazier,  infra,  II.,  g,  2. 

But  one  who  assumes  the  attitude  of  a 
partner  in  the  operation  of  a  grist  mill  and 
cotton  gin,  and  acceptH  his  share  of  the 
profits  of  the  business,  is  not  entitled  to  re- 
cover for  services  rendered  by  him  to  the 
Arm,  although  when  he  entered  into  the 
partnership  he  expected  to  become  part  own- 
er of  the  machinery  by  which  the  business 
was  conducted,  but  failed  to  do  so  because 
of  inability  to  agree  with  his  copartner  as 
to  the  details  of  the  transaction.  Gullich 
v.  Alford,  61  Miss.  224. 

Nor  is  one  who,  before  the  formation  of  * 
17  L.R.A.(N.S.) 


partnership  with  another,  rendered  valuable 
services  of  which  the  firm,  when  formed, 
took  advantage,  entitled,  upon  dissolution 
of  the  Arm,  to  compensation  therefor,  In  the 
absence  of  any  agreement  to  that  effect. 
Dunlap  V.  Watson,  124  Mass.  306.  The  rea- 
aim  given  for  this  rule  is  that  the  previous 
services  rendered  by  the  partner  may  have 
induced  his  copartner  to  join  in  the  under- 
taking. 

o.  Services  rendered  in  otHer  capacitif 
than  that  of  partner. 

The  rule  of  law  which  denies  compensa- 
tion to  a  partner  for  skill  and  labor  in  the 
promotion  of  the  common  objects  of  the 
partnership,  in  the  absence  of  a  stipulation 
therefor,  has  several  well-defined  exceptions 
growing  out  of  the  rendition  by  a  partner 
of  beneficial  services  not  rec^uired  of  him  in 
fulfilment  of  the  duties  which  the  partner- 
ship relation  imposes,  but  performed  outsido 
of  that  relation  and  in  another  capacity 
than  that  of  a  partner. 

Thus,  a  member  of  a  partnership  which 
purchased  land  for  the  purpo8»  of  raisinfc 
poultry,  and  who,  in  addition  to  managing 
the  poultiy  business,  performed  a  great  deal 
of  work  in  clearing  and  grubbing  the  land, 
which  was  covered  with  timber  and  under- 
growth, is  entitled  to  compensation  for  work 
done  which  enhanced  the  value  of  the  land. 
Stone  v.  Fowlkes,  29  App.  D.  C.  379. 

A  partner  may  be  engaged  by  hia  copart- 
ners to  perform  clerical  services  in  caring 
on  the  business  of  the  firm,  and  is,  of  omrse. 
entitled  to  receive  the  compensaUon  agreed 
upon  therefor. 

Thus,  a  partner  in  a  business  venture  in- 
volving the  purchase  and  development  of 
gypsum  beds  and  the  operation  of  a  plaster 
mill,  who,  it  was  agreed  the  other 
partner,  should  be  steadily  employed  and 
paid,  and  who  was  actually  empiOTed  for  a 
series  of  years  as  a  general  clerk  In  per- 
forming duties  which  were  not  such  as  a 
partner  would  have  been  expected  to  prr- 
form  as  such,  rather  than  any  other  persnn. 
is  entitled,  beyond  bis  share  of  the  profits, 
to  receive  clerk's  wages,  wliere  the  other 
partners  were  engaged  in  other  pursuits, 
and  did  not  make  the  business  their  per- 
sonal charge.  Godfrey  v.  White,  43  Mich. 
171,  B  N.  W.  243. 

A  fortiori,  the  rule  that  one  partner  can- 
not recover  for  services  rendered  for  the 
Arm  in  the  alraeuce  of  an  agreement  tiiat 
compensation  is  to  be  made  therefor  does 
not  apply  to  services  performed  under  a 
written  contract  for  a  stipulated  sum  per 
month,  and  which  did  not  relate  to  the  part- 
nership business.  LeII  v.  Hardest?,  23  E>. 
L.  Rep.  2073,  86  S.  W.  043. 

There  can  be  no  doubt  that  an  individual 
may  employ  his  copartner  to  do  work  for 
him  outside  of  and  independent  of  the  co- 
partnership, and  become  personally  liable 
therefor. 

So,  the  fact  that  an  attorney  was  in  part* 
oership  with  another  attorney,  who  acted 
as  executor  of  an  estate,  does  not  necessarily 
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weolude  him  from  recoveriiig  eompenuitioil 
ior  Berviees  rendered  to  tM  estate,  and 
wbidi  he  was  requested  to  perform  by  his 
eopartner.  Parker  v.  Day,  1S6  K.  Y.  383,  49 
N.  E.  1046.  reversing  12  Misc.  610,  33  N.  Y. 
Supp.  676,  which  held  that  a  partner  in  a 
law  firm  will  be  held  to  have  performed 
eervioes  rendered  by  him  for  an  estate  as  a 
copartner,  rather  than  upon  an  implied 
promise  of  his  copartner,  as  executor  of  the 
estate,  to  pay  him  therefor,  where  the  work 
done  was  treated  as  firm  businrai,  and  mon- 
ey received  fran  the  estate  was  entered 
upon  the  flna  bodEs  and  divided  between 
the  partners. 

If  a  partner  is  appointed  an  agent  for  a 
special  purpose,  he  may  be  entitled,  as 
against  the  firm,  to  the  usual  compensation 
in  relation  to  the  subject  of  such  agen<7. 
Philips  V.  Turner,  22  N.  C.  (2  Dev.  &  B. 
Eq.)  123. 

In  Bradford  v.  Kimherly,  3  Johns.  Ch. 
431,  it  was  held  that,  where  several  joint 
owners  of  a  cargo  appoint  two  of  the  part 
owners  their  agents  to  receive  and  sell  the 
cargo  and  distribute  the  proceeds,  these  lat- 
ter are  entitled,  under  such  special  agency, 
to  a  cfxnmission  or  compensation  for  their 
flervices  as  factors  or  agents,  in  the  same 
manner  as  a  stranger.  The  grtamA  upon 
which  this  decision  was  based  is  that  this 
special  agency  waa  altogether  distinct  from 
their  ordinary  powers  as  part  owners,  and 
the  persons  so  appointed  were  to  be  con- 
ddered,  for  this  purpose,  as  agents  of  the 
ennpany.  In  such  ease  a  compensation  is 
necessarily  and  equitably  impliM  in  and  by 
virtue  of  the  spndal  agreement. 

A  monher  of  a  jpaitnership  engaged  in 
the  purchase  and  sale  of  land  for  their  joint 
benefit  is  not  entitled  to  compensation  for 
bnyinff  and  selling  land  for  the  firm,  in  the 
alMenee  of  an  agreement  therefor,  or  of 
proof  that  he  was  appointed  a  special  agent 
to  manage  the  business,  in  which  capacity 
on^  he  could  have  claimed  a  salary  or 
wages  beyond  his  necessary  expenses  and 
diwursements  fa  relation  to  it  Butner  v. 
Lemly,  68  K.  0.  (S  Jones,  Sq.)  148. 

As  to  agency  of  partner,  see  Duff  v.  Ma- 
gnire,  supra,  II.,  b. 

A  partner  skilled  in  the  repairing  and 
fitting  of  mills  and  machinery,  and  in  super- 
intending their  operation,  is  not  entitled  to 
cMnpensaUon  for  services  of  that  nature, 
rendered  to  the  partnership,  in  the  absence 
of  an  agreement  or  understanding  that  he 
should  receive  pay  therefor,  or  when  the 
services  were  not  rendered  by  him  in  any 
other  relation  than  that  of  a  copartner. 
Cunliif  V.  Dyerville  Mfg.  Co.  7  R.  I.  325. 

Partners  exempted  by  the  terms  of  part- 
nership from  renderii^  services  to  tbe  iirm 
may  demand  pay  for  services  rendered. 
King  T.  Hamilton,  16  Ttt.  190. 

One  who  agrees,  in  lieu  of  his  services,  to 
fnmish  a  foundry  and  machine  shop,  free 
of  charge,  for  the  manufacture  of  patented 
articles  in  which  a  partnership  of  which  he 
is  a  member  intends  to  deal,  is  entitled  to 
eompensation  for  services  rendered  the  firm 
at  its  request,  in  taking  orders  and  in  sell- 
17UELA.(N.3.) 


ing  patent  rights.  Lewis  v.  Uoffett,  11  111. 
S92. 

That  ft  partner  ia  a  member  of  ft  firm 
selling  goods  of  the  partnership  on  commis- 
sion ought  not  to  deprive  the  house  of  its 
proper  and  custnnary  commission  charges. 
Shirk's  Appeal,  S  Brewst.  (Pa.)  110. 

As  to  commission  charges,  see  Jardine  t, 
Hope,  infra,  IL,  d,  1. 

Commission  to  liquidating  partner,  see 
Cotiirftn  T.  Enoz;  Stidger  t.  Reynolds; 
Wood  V.  Wood;  Hutchinson  V.  Onderdonk; 
Shelton  V.  Knight,— Infra,  II.,  g,  1. 

Commission  to  surviving  parbier,  see 
Cooper  V.  Merrihew;  Johnson  v.  Harts- 
home;  Re  Curlee;  Com.  v.  Bracken;  Wash- 
bum  V.  Goodman;  Thayer  v.  Badger, — in- 
fra, II.,  g,  2. 

Commission  to  partner  acting  as  executor, 
see  Ames  T.  Downing;  Re  Harris;  Cockerell 
V.  Barber;  Crow  t.  Weldner;  Roberts  v. 
Hendriokson;  Be  Tutt;  Oregoiy  t.  Menefee; 
Bcudder  v.  Ames;  Re  Dummett;  Frazier  v. 
Prazier, — ^infra,  II.,  g,  2. 

As  to  waiver  of  commission,  see  Askew  t. 
Springer,  infra,  II.,  j. 

Concerning  implied  agreement  for  com- 
pensation for  outside  services,  see  Levi  v. 
Karridc,  and  Butcher  r.  AnJd,  infra,  IL, 
h.  2. 

d.  Une^tal  «erpfee«. 

t.  In  general. 

The  goieral  rule  undoubtedly  la  that  a 
partner  is  entitled  to  nothing  extra  for  any 

inequality  of  services  rendered  by  him,  as 
compared  with  those  rendered  by  his  co- 
partner. Gray  v.  Hamil,  82  Ga.  375,  6 
L.R.A.  72,  10  S.  E.  206;  Wisner  v.  Field,  11 
N.  D.  267.  81  N.  W.  67;  Bradford  v.  Kim- 
berly,  3  Johns.  Ch.  431 ;  Taylor  v.  Dorr,  43 
W.  Va.  851,  27  S.  E.  317;  Justice  v.  Lairv. 
19  Ind.  App.  272,  65  Am.  St.  Rep.  406,  40 
N.  E.  469;  Paine  v.  Thscher,  26  Wend.  460; 
Heckard  v.  Pay,  67  III.  App.  20;  Smith  v. 
Brown,  44  W.  Va.  342,  30  S.  E.  WO;  Mav- 
nard  v.  Richards.  166  111.  468,  57  Am.  St. 
Rep.  146,  46  N.  B.  1138.  ftiBrming  61  Dl. 
App.  336. 

In  the  absence  of  any  special  agreement 
between  partners  as  to  the  division  of  la- 
bor, each  should  fpve  his  time  and  atten- 
tion to  the  conduct  of  the  business  without 
compensation  and  without  regard  to  the  rel- 
ative value  of  the  services  of  the  spveral 
parties.  Inslev  v.  Shire,  54  Kan.  793,  45 
Am.  St.  Rep.  308,  39  Pac.  713. 

A  partner  in  a  transaction  involving  the 
purchase  and  development  of  gypsum  beds 
is  not,  in  the  absence  of  an  agreement  there- 
for, entitled  to  compensation  for  special 
services  rendered,  of  which  no  account  was 
kept  or  charge  made,  although  he  did  some 
work  that  no  other  member  of  the  firm 
could  have  done.  Godfrey  v.  White,  43 
Mich.  171.  5  N.  W.  243. 

And  in  Gilhooly  v.  Hart,  8  Daly,  176.  the 
principle  is  rec<^nized  that,  if  a  partner 
seeks  an  allowance  for  his  superior  abili- 
Ues,  he  must  bargain  for  it. 
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One  partner  cannot,  without  an  exprese 
agreement  to  that  effect,  char^  the  other, 
or  the  partnership,  with  anything  for  extra 
value  of  his  services  over  that  of  the  other, 
rendered  during  the  existence  of  the  part- 
nership.  Rcily  V.  Russell,  34  Mo.  624. 

The  practical  impossibility  of  measuring 
the  relative  value  of  unequal  services  per- 
formed by  different  partners  has  given  rise 
to  the  rule  denying  the  more  active  partner 
compenaation  for  his  labors  in  the  absence 
of  an  agreement  therefor.  "The  law,"  says 
Judge  Story  in  his  work  on  Partnership,  at 

182,  "never  undertakes  to  measure  and 
settle  between  the  partners  the  relative 
value  of  their  various  and  unequal  services 
bestowed  on  the  joint  businesH,  for  the  ob- 
vious reason  that  it  is  impossible  to  see  bow 
far,  in  the  original  estimate  of  the  parties 
when  the  connection  was  formed,  the  rda- 
tive  experience,  skill,  ability,  or  even  the 
known  character  and  reputation,  of  each  en- 
tered as  ingredients  invo  the  adjustment  of 
the  terms  thereof." 

But,  though  the  courts  will  not  under- 
take to  adjust  the  respective  equities  of 
partners  in  this  respect,  there  is  no  reason 
why  the  parties  ttiemselves  cannot  and 
Hhould  not  do  BO  by  their  own  voluntaiy 
agreement  In  fact,  the  courts  have  left 
the  whole  matter  to  be  related  by  con- 
tract between  the  persons  interested.  In 
the  absence  of  a  special  agreement  for  com- 
pensation, unequal  services  will  be  presumed 
to  have  been  rendered  without  expectation 
of  reward. 

By  the  well-settled  law  of  partnership 
every  partner  is  bound  to  work  to  the  extent 
of  his  ability  for  the  boiefit  of  the  whole, 
without  regard  to  the  services  of  his  co- 
partner, and  without  comparison  of  value; 
for  services  to  the  Arm  cannot,  from  their 
very  nature,  be  estimated  and  equalized  hy 
compensation  of  differences.  Marsh's  Ap- 
peal, 60  Pa.  30,  8  Am.  Rep.  206. 

The  law  is  that,  as  between  themselves, 
the  cont^-act  of  partnership  being  silent, 
partners  are  entitled  to  share  equally  in 
the  compensation  for  their  labor.  The 
courts  decline  to  look  into  the  question 
which  performed  the  more  onerous  duties, 
and  whether  one  was  more  skilful  or  more 
inilustrious  than  the  other.  An  adjustment 
of  that  nature  is  not  demanded  by  the  na- 
ture of  the  contractual  association,  and 
would  often  prove  to  be  impraeticabte.  Mil- 
ler V.  Hale,  96  Mo.  App.  427.  70  S.  W.  258: 
Murray  v.  Johnson,  1  Head,  353;  Kaiser  v. 
Wilhelm.  2  Mo.  Arp.  590,  Aopx.;  Burgeasv. 
Batl-rer,  124  111.  288,  14  N.  E.  850.  affirming 
24  III.  App.  056. 

Aft*r  a  sale  of  a  portion  of  the  partner- 
ship business  by  one  partner  to  another  has 
been  annulled  by  the  court,  and  an  account- 
ing ordered,  the  partner  who  purchased  the 
business  cannot  claim  compensation  for  per- 
sonal services  rendered  by  him  in  carrying 
it  on.  Baker  v.  Cummings,  8  App.  D.  C. 
515.  In  this  case  the  decree  of  the  court 
annulling  the  assignment  or  sale  was  viewed 
as  effecting  a  reinstatement  of  the  partner- 
Hliip  as  it  existed  prior  to  the  sale,  and  as 
KI..R.A.(N.S.) 


continuing  the  partnership  until  its  com- 
plete or  general  disoolntion.  Hie  claim  of 
the  purchasing  partner  was  treated  as  that 
of  oae  member  of  an  active  existing  part- 
nership for  an  extra  share  of  the  profits 
^alized  from  the  joint  business,  on  the 
ground  of  contributing  to  that  business  a 
greater  amount  of  time  and  service  than 
his  copartner,  and  was  denied  in  accord- 
ance with  the  general  rule  on  that  subject. 

In  the  absence  of  a  previous  arrangement 
between  parties  who  eonsididate  projects 
for  the  construction  of  a  railway  along 
similar  routes,  the  remuneration  to  be  paid 
to  either  for  personal  labor  exceeding  that 
contributed  by  the  other  must  be  left  to 
the  honor  of  the  other.  Webster  v,  Brav,  7 
Hare,  159.  But  the  court  intimated  that 
nothing  could  be  more  unjust,  morally 
speaking,  than  that  one  party  should  re- 
ceive half  of  the  profits  without  allowing 
the  other  a  percentage  upon  the  work  done 
by  him  exclusively. 

But  one  induced  by  another  to  rater  into 
the  purchase  of  a  sawmill  and  gristmill 
with  him,  and  to  advance  money  therefor, 
and  to  expend  a  good  deal  of  his  personal 
labor  ou  the  mills,  has  a  strong  equity  for 
ctHupensation  which  should  be  satisfied  be- 
fore his  ejection  from  the  premises  under 
a  title  purchased  by  his  copartner  after 
the  dissolution  of  the  partnership.  Eakin 
V.  Shumaker,  12  Tex.  61.  The  court  inti- 
mated that,  under  such  circumstances,  it 
would  be  a  fraud  in  the  copartner  to  put  the 
whole  loss  on  the  partner  rendering  the 
services,  and  himself  recover  all  the  benefit. 

And  an  agreement  to  allow  one  partner 
compensation  for  his  services  because  the 
other,  by  the  excessive  use  of  stimulants, 
has  voluntarily  disabled  himself  from  per- 
forming service  in  the  firm  affairs,  and 
thus  cast  upon  his  copartner  more  than  a 
due  share  of  labor,  made  after  dissolution, 
but  before  full  settlement  and  final  divi- 
sion of  the  assets,  and  by  the  terms  of  which 
the  copartner  is  to  receive  out  of  thp  as- 
sets a  specific  sum  per  month  for  a  definite 
number  of  months  for  past  service,  so  as  to 
equalize  to  that  extent  the  difference  re- 
sulting from  the  failure  of  one  to  do  his 
part,  is  not  without  consideration,  but  is 
supported  by  a  strong  moral  obligation, 
wliit-h,  under  the  Code,  is  sufficient  to  render 
the  agreement  obligatory  as  a  contract. 
»rav  v.  Ilamil,  82  Ga.  376,  6  L.R^.  72,  10 
S.  E.  205. 

While  it  is  clear  that  an  express  agree- 
ment made  by  the  partners  with  each  oth- 
er, either  in  the  partnership  articles,  or 
upon  a  valid  consideraticm  outside  of  them, 
for  an  allowance  on  the  ground  of  in- 
equality of  service,  can  be  enforced,  yet  it 
has  been  intimated  that  no  claim  for  com- 
pensation for  such  service  can  arise  out  of 
anything  less  than  an  express  contract  to 
that  effect.  Ibid. 

So,  also,  it  is  said  in  Caldwell  v.  Leiber, 
7  Paige,  483,  that  the  law  implies  no  agree- 
ment to  compensate  either  of  the  copartners 
for  their  varioua  and  unequal  duties  and 
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services  tn  tlie  management  of  the  businesB 
of  the  firm. 

Subsequently,  however,  in  McAllister  v. 
F^yne,  108  Ga.  617,  34  S.  E.  166,  the  su- 
preme court  of  Georgia  suggested  the  pos- 
sibility of  the  existence  of  jieculiar  circum- 
staoccs  from  which  a  promise  might  be  >m- 
idied,  and  laid  down  the  proposition  that  a 
partner  is  not  entiUed  to  extra  compensa- 
tion for  services  rendered  by  him  to  the 
partnership  in  the  absence  of  an  express  con- 
tract between  the  parties  on  the  subject,  or 
the  existence  of  circumstances  from  which 
the  law  would  imply  a  contract  by  one  of 
the  partners  to  pay  the  other  for  extra 
services,  conceding  that  there  may  be  cases 
in  whieh  the  law  would  imi^y  such  a  prom- 
ise. 

The  rule  that  compensation  for  extra 
services  rendered  by  a  partner  is  not  al- 
lowable in  the  absence  of  a  stipulation  there- 
for is  applicable  to  legal  partnerships, 
whether  general  or  limited  to  one  transac- 
tion. It  is  considered  that  nothing  that 
either  partner  may  do  which  is  necessary 
to  the  proper  transaction  of  the  business 
in  hand  can  be  r^rded  as  extra  services; 
that,  while  one  partner  may  do  less,  the 
other  cannot  do  more,  than  his  duty. 

Attorneys  jointly  employed  by  a  town- 
ship in  a  certain  county  to  defend  the  coun- 
ty against  suits  instituted  on  bonds  issued 
1^  the  township  inifavor  of  a  railroad  com- 
pany are  special  or  limited  partners,  and 
ndther,  wiUiout  an  agreement  to  that  ef- 
fect, can  cbai^  the  other  for 'extra  serv- 
ices.   Henry  v.  Bassett,  75  Mo.  89. 

Two  solicitors  who  undertake  a  matter  of 
business  on  behalf  of  a  client  enter  into  a 
limited  partnership  for  that  particular  busi- 
ness; and  it  will  be  presumed  that  the 
profits  are  to  be  equally  divided  between 
them  if  nothing  is  said  upon  the  subject,  al- 
though one  may  do  more  business  and  exert 
himself  more  than  the  other.  Robinson  v. 
Anderson,  20  Beav.  B8. 

That  one  member  of  a  partnership  for  the 
practice  of  law  did  more  of  the  partner- 
Bhip  work  than  his  copartner,  or  that  his 
labors  were  of  a  more  valuable  or  profit- 
able character,  is  not  sufficieDt  ground  up- 
nn  which  to  base  a  demand  for  a  higher 
share  of  the  income  than  Is  provided  for  in 
the  partnership^contract.  Both  t.  Boies 
(Iowa)  115  N.  W.  930. 

Concerning  compensation  to  surviving  law 
partner,  see  Denver  v,  Roane;  Osmont  v.  Mc- 
Klrath;  Little  v.  Caldwell;  Lamb  v.  Wilson; 
■luHice  V.  Lairy;  Starr  v.  Case, — infra,  II., 
g.2. 

The  rule  which,  in  the  absence  of  a  dis- 
tinct agreement,  denies  to  a  person  the  riifht 
to  claim  an  allowance  on  the  ground  that 
his  services  have  been  greater  than  those  of 
his  associates,  also  precludes  him  from 
claiming  an  allowance  or  deduction  for  the 
absence  of  a  copartner.  As  the  court  ob- 
serves in  Qbdfrey  v.  White,  43  Mich.  171. 
5  N.  W.  243:  Failure  in  duty  mav  be  a 
cause  of  dissolution,  but  it  is  no  ground  for 
ennpensation  to  the  diligent. 

A  ehaise  for  loss  of  time  by  one  partner, 
17  LJELA.(N^) 


which  is,  in  eHect,  an  allowance  to  his  co- 
partners for  additional  compensation  for 
their  servioes  in  conducting  the  partner- 
ship business,  is  not  perniiaaible  in  the  ali- 
sence  of  an  agreement  for  compensation. 
Kimball  v.  Lincoln,  5  111.  App.  310,  affirmed 
in  99  111.  S78. 

So,  it  is  held  in  Wiluams  t.  Pedebhen. 
that  one  member  of  a  partnership  which 
fonducted  a  logging  business  is  not.  in  the 
absence  of  an  agreement  to  that  effect,  en- 
titled to  a  greater  share  of  the  partnernhip 
earnings  than  the  other,  by  reason  of  the 
fact  that  the  latter  was  frequently  away 
from  the  field  of  operations,  and,  in  conse- 
quence, the  former  did  the  greater  amount 
of  work  in  conneetifm  with  the  firm's  busi- 
ness. 

But  a  charge  made  i^rainst  a  partner  for 
loss  of  time  should  not  be  rejected,  as  mat- 
ter of  law,  as  being  in  the  nature  of  an  al- 
lowance to  his  copartners  for  their  services, 
where  it  is  stipulated  in  the  articles  of  co- 
partnership that  all  the  partners  shall  de- 
vote and  give  al  their  time  to  the  bnsinesK 
and  interest  of  the  firm ;  since  sneh  a  stipu- 
lation is  different  in  effect  from  the  im- 
plied obliiration  that  the  taw  imn'^ses 
upon  a  partner-to  devote  his  time  and  serv- 
ices to  the  business,  and  it  binds  the  part- 
ners expressly  to  devote  their  time  to  the 
business  of  the  firm,  and  this  express  obli- 
gation may  be  considered  as  equivalent  to  an 
agreement  to  account  for  any  loss  of  time. 
Leighton  T.  Hosmer,  S9  Iowa,  694. 

In  a  suit  to  dissolve  a  copartnership,  a 
charge  by  one  partner  against  the  other, 
in  the  company's  books,  for  loss  of  time  in 
the  business  of  the  firm,  was  allowed;  but 
an  additional  charsre  for  the  same  lose,  made 
after  the  institution  of  the  suit,  was  dis- 
allowed. Rohr  T.  Pearson,  IS  Or.  325,  14 
Pac.  267. 

The  salary  and  board  of  a  clerk  employed 
by  a  firm  should  not,  in  the  absence  of  an 
agreement  to  that  effect,  be  charged  to  one  of 
the  partners  who  gave  but  little  attention 
to  the  business  while  his  copartner  devoted 
his  entire  time  thereto;  but  such  expenses 
should  be  borne  by  the  firm.  Adams  t. 
Ringo,  79  Ky.  211. 

The  right  to  claim  compensation  for  ex- 
tra services  is  sometimes  conditional. 

Thus,  one  partner  is  not  entitled  to  charge 
for  extra  services  without  accounting  for 
interest  upon  money  contributed  by  the  other 
partners.    Lee  v.  Lashbrooke,  8  Dana.  214. 

But  a  partner's  delay  in  objecting  to  a 
claim  for  compensation,  made  by  a  copart- 
ner, does  not  necessarily  preclude  him  from 
thereafter  contesting  the  claim. 

Thus,  the  fact  that  one  engaged  with  others 
in  a  partnership  venture  in  the  purchase  and 
sale  of  hops  did  not  object  for  three  monthf 
to  a  charge  for  commission,  made  by  one  of 
the  parties,  who  disposed  of  the -hops,  and 
stated  in  the  accounts  rendered  him, 
will  not  debar  him  from  setting  up  an  ob- 
jection thereto  in  a  suit  brought  to  setth* 
the  accounts.  Jardine  v.  'Roue,  19  Qrant, 
Ch.  (U.  C.)  7«.  ^  1 
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As  to  eomtnission  charges,  see  Shirk's 
Appeal,  Bapra,  11.,  e. 

S.  Manaffing  or  active  partner. 

The  law  is  well  settled  that  one  partner  is 
not  entitled  to  claim  compenHatlon  for  his 
services  in  business  without  a  special  con- 
tract therefor,  althouf^h  he  attends  almost 
«xclU8ivelT  to  the  business.  Taylor  v.  Dorr, 
43  W.  Va.  361,  27  8.  B.  817. 

A  managing  partner  is  not  entitled  to 
■compensation  for  services  rendered  by  him 
i  n  the  absence  of  an  agreement  therefor. 
Pierce  v.  Pierce,  89  Mich.  233,  50  N.  W.  851 ; 
Lyon  V.  Snyder,  61  Barb.  172;  Kimball  v. 
Lincoln.  5  III.  App.  316,  affirmed  in  09  111. 
078 !  Evans  v.  Warner,  20  App.  Div.  2.10.  47 
N.  Y.  Supp.  16 ;  Hvre  v.  Lambert,  37  W.  Va. 
26, 16  S.  G.  446;  Taylor  v.  Ragland,  42  I^. 
Ann.  1020,  8  So.  467;  Weaver  v.  Upton.  29 
N.  C.  (7  Ired.  L.)  458. 

A  partner  in  a  newspaper  venture  is  not 
entitled  to  claim  anything  for  hfs  services 
as  editor  or  manager  as  against  his  copart- 
ners, in  the  absence  of  any  contract  therefor, 
express  or  implied.  Pierce  T.  Scott,  37  Ark. 
308. 

So,  a  partner  engaged  in  the  management 
and  superintendence  of  a  mining  enterprise 
cannot  recover  from  his  copartner  for  serv- 
ices in  partnership  afTairs  without  express 
contract  to  that  enect  between  them.  Peck 
V.  Alexander,  40  Colo.  392,  91  Pac.  38. 

A  member  of  a  partnership  engaged  in  the 
Imsinees  of  distilling  whisky  is  not  entitled 
to  any  compensation  for  his  services  in  su- 
perintending the  running  of  the  distilleries, 
or  for  purchasing  grain  or  other  supplies, 
during  the  continuation  of  the  partnership, 
in  the  absence  of  any  special  agreement  to 
that  effect.  Atherton  v.  Cochran,  11  Ky. 
L.  Rep.  185,  9  S.  W.  619,  11  S.  W.  301. 

The  active  partner  in  the  management  of 
ft  wine  businesB,  upon  whom  fell  the  duty  of 
treating  and  entertaining  customers,  which 
was  found  to  be  necessary  in  that  trade,  is 
not  entitled  to  an  allowance  unless  it  is 
stipulated  for  in  the  articles  of  copartner- 
ship, although  it  was  originally  intended 
that  both  oartnpra  should  reside  on  thp 
premises  and  jointly  support  the  expense  of 
«ntertaining  their  customers.  Thornton  v. 
Pmctor.  1  Anstr.  94. 

A  resident  partner  in  a  distillery  concern 
is  not  entitled  to  an.  allowance  for  managing 
tile  business  and  treating  the  cnstomers.  in 
the  absence  of  an  agreement  to  that  elTcct 
lH!tween  the  partners,  or  when  it  is  not 
filiown  that  such  an  allowance  is  usual  In  the 
trade.  Hutcheson  t.  Smith,  6  Ir.  Eq.  Rep. 
117. 

Under  a  partnershipby  the  terms  of  which 
(he  partners  are  to  share  equally  any  profit 
and  loss,  one  of  them,  who  is  given  the 
management,  superintendence,  and  employ- 
ment of  men  in  and  about  the  business,  is 
not  entitled  to  pavment  for  his  services  as 
against  the  other,  in  the  alisenee  of  an  agree- 
ment therefor,  express  or  implied.  O'Brien 
v.  Hanley,  86  III.  278. 

But,  under  a  written  contract  of  partner- 
17LJt.A.(N.S.) 


ship  in  the  distillery  business,  by  the  tenns 
of  which  each  of  the  partners  is  to  perform 
services  and  to  render  that  assistance  nec- 
essary to  the  proper  conduct  of  the  concern, 
if  one  of  the  pArtners,  who  renders  no  serv- 
ices in  operating,  taking  care  of,  or  man- 
aginfr  the  business,  is  allowed  to  share  the 
profits  as  if  he  had  been  an  active  partner, 
his  co^rtner,  who  conducted  the  business 
with  his  own  capital,  labor,  and  skill,  is  en- 
titled to  a  reasonable  compensation  for 
managing  and  conducting  it.  Mattingly  v. 
Stone,  18  Ky.  L.  Rep.  187,  35  S,  W.  921. 

Even  when  the  services  of  the  respective 
partners  have  been  very  unequal,  or  are  all 
rendered  by  one  partner,  if  there  is  no  agree- 
ment that  such  services  shall  be  remunerat- 
ed, no  charge  in  respect  to  thrni  can  be  al- 
lowed in  taking  the  partnership  account. 
Cook  V.  PIrillips.  16  III.  App.  446. 

That  one  member  of  a  firm  had  general 
charge  of  the  business,  giving  it  his  whole 
time  and  attention,  while  the  other  partners 
gave  their  attention  mainly  to  other  pur- 
suits, does  not  give  bim  a  right  to  special 
compensation,  unless  there  was  an  agree- 
ment to  that  effect  Strattan  t.  Tabb.  8 
HI.  App.  226. 

That  an  active  partner  for  over  twenty 
years  operated  iron  furnaces,  sawmills,  and 
other  concerns  belonging  to  the  partnership, 
devoting  bis  time  thereto  with  fidelity  and 
energy,  and  greatly  increasing  the  value  of 
the  property,  while  his  copartner,  who  re- 
moved to  another  plaee,  gave  little  or  no  at- 
tention to  the  business,  does  not  entitle  the 
former  to  compensation  for  his  services,  in 
the  absence  of  an  agreement  therefor,  or  of 
any  claim  made  therefor  during  the  exist- 
ence of  the  partnership.  Forrer  t.  Forrer, 
20  Gratt  134. 

That  a  partner  in  a  retail  boot  and  shoe 
business  furnished  one  half  the  capital  and 
managed  the  affairs  of  the  concern,  while 
his  copartner  gave  but  little  time  or  at- 
tention to  the  business,  does  not  entitle  him 
to  extra  compensation  for  his  services  in  be- 
half of  the  firm,  in  the  absence  of  a  special 
agreement  therefor.  Brownell  v.  Steere, 
128  III.  209,  21  N.  E.  3,  affirming  29  111.  App. 
368. 

A  son  who  continued  to  conduct  the  busi- 
ness of  a  partnership  in  which  he  was  en- 
gaged with  his  father,  after  the  latter's  re- 
moval to  another  county,  cannot  claim  com- 
pensation for  his  services  where  his  father 
provided  most  of  the  capital  and  employed 
and  paid  an  assistant,  although  he  stated  to 
the  utter  that  he  did  not  consider  her  serv- 
ices a  suitable  equivalent  for  the  services 
of  his  son,  amd  that  he  should  have  eompen* 
sation.  Myers  v.  Kirby,  9  Ohio  Dec.  Re- 
print, 297. 

That  one  member  of  a  partnership  oi- 
gaged  in  the  business  of  slaughtering  cattle 
transacted  the  entire  business  of  the  concern 
without  any  interference  or  attention  on 
the  part  of  bis  copartner  does  not  entitle 
the  active  partner  to  ctHnpensation  for  his 
services,  in  the  absence  of  a  special  aarree- 
ment  Reybold  t.  Jefferson,  1  Harr.  (Del.) 
401, 26  Am.  Dee.  401.        ^  , 
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A  jmnt  owner  who  acts  as  supercargo  is 
moi  entitled  to  charge  for  his  services,  ex- 
cept under  a  special  agreement.  Franklin 
T.  Robinson,  1  Johns.  Ch.  157. 

If  oaa  of  sereral  owners  of  a  ship  acts  as 
ship^i  hnabandf  it  senna  that  he  is  not  en- 
titled to  htm,  as  against  his  partners,  the 
whcde  amonnt  of  the  ordinary  rate  of  com- 
■dasion  for  so  motii^,  without  any  consent, 
«itlier  exprafls  or  implied,  of  the  others. 
Miller     Mackay,  31  Bear.  77,  34  Bear.  206. 

A  part  owner  who  manages  a  ship  is  en- 
titled to  some  remuneration  which  is  usual- 
ly fixed  by  an  agreement  among  the  part 
owners;  there  is,  fiowerer,  no  hara  and  fixed 
ptaotiee  as  to  the  amonnt  whleh  a  manager 
should  receiTe.  The  Meredith,  L.  R.  10 
Prob.  DiT.  6». 

A  ^rtner  who  takes  the  full  charge  of 
the  MiJra  and  business  of  a  partnership  is 
not  entitled  to  compensation  for  his  serr- 
iees  in  the  absence  of  an  agreement  therefor, 
— especially  where  he  has  excluded  his  part- 
ner from  his  rights,  and  rejected  his  prof* 
fered  assistance.  Major  t.  Tbdd,  84  Mich. 
85.  47  N.  W.  841. 

And  a  partner  who  has  forcibly  expelled 
Us  copartner  and  assumed  control  and 
continued  to  carry  on  the  business  himself 
is  not  entitled  to  compensation  for  his  serv- 
ices, thus  performed^  Af  bis  own  volition,  in 
tbe  absence  of  an  express  stipulation  there- 
for, except  in  cases  where  complete  justice 
between  the  parties  requires  such  allowance. 
Hamiaman  v.  Karriek,  0  Utah,  236,  33  Pae. 
1030. 

As  to  exclusion  from  partnership,  see 
White  V,  Rodemann,  and  Williams  v.  McKee, 
rapra,  II.,  b;  Frazier  v.  Frazier,  infra,  11., 

0.  Krtra  services  necessitated  by  part- 
ner's Ulneaa. 

So  long  as  a  partnership  continues  the 
sickness  or  inability  of  a  partner  is  one  of 
the  risks  incidental  to  the  business,  &nfl 
works  no  forfeiture  or  deduction  as  against 
the  disabled  partner.  Hpsth  v.  Waters,  40 
Mich.  457. 

A  partner  is  not  entitled  to  compensation 
for  takinx  entire  cha^  of  the  business  dur- 
ing the  wcknesB  or  inability  of  a  partner, 
when  compensation  in  that  event  is  not  pro- 
vided for  in  the  articles  of  copartnership. 
Ibid. 

And  an  executrix  is  without  right  to 
transfer  a  claim  to  the  surviving  partner 
of  the  decedent  in  compensation  of  services 
rendered  by  the  latter  during  the  decedent's 
sickness,  even  ff  thers  were  reasons  which 
would  have  operated  on  the  generosity  of 
the  disabled  partner,  and  would  have  led 
him'  to  present  the  active  partner  with  a 
gratuity  for  his  services.  Ibid. 

But  a  member  of  a  banking  and  stock 
commission  Arm,  who  agreed  to  attend  to 
all  the  business  of  the  firm  upon  the  New 
York  Stock  Exchange  while  another  partner 
gave  his  time  and  attention  to  the  office 
business,  should  be  persoaally  charged  with 
!:nm8  necessarilv  paid  to  brokers  who  per- 
formed the  duties  upon  the  stock  exchange 
17L.ILA.(N.S.) 


which  be  bad  covenanted  to  perform,  hut 
was  prevented  from  rendering  because  of 
serious  illness.  Hart  v.  Myers,  26  Abb.  K. 
C.  478,  12  N.  Y.  Supp.  140,  judgment  af- 
firmed in  60  Hun,  420,  13  N.  Y.  Supp.  388. 
Goneeming  this  case,  it  should  be  said  that 
the  court  expressly  disclaims  an  intent  to 
make  an  allowance  of  extra  compensation 
to  the  partners  for  increased  labor  cast  up- 
on them  by  their  copartner's  illness.  Th<^ 
decision  is  based  upon  the  ground  that  the 
partner  covenanting  to  attend  to  the  firm's 
business  upon  the  stock  exchange  was  not 
absolved  by  his  sickness  from  his  agreement. 
The  court  considered  that  the  covenant  was 
one  to  render  personal  services,  which  could 
be  performed  ^uite  as  well  by  another  per- 
son; and  that  it  imposed  upon  the  covenant- 
or the  duty  of  performing  through  a  sub- 
stitute, if  for  any  reason  he  was  disabled 
from  performing  personally. 

Right  of  partner  to  stipulated  compensa- 
tion for  services  which  illness  disabled  him 
from  performing,  see  Hunter  T.  Little,  in- 
fra, II.,  h,  1. 

f.  OompenaattoH  bMcmaa  of  portner'a 

mtaeonduct. 

Partners  may  agree  among  themselves 
what  duties  each  will  perform  in  the  com- 
mon business,  and,  if  one  wilfully  fails  to 
perform  his  agreed  part,  an  allowance  should 
lie  made  to  the  other  therefor.  Miller  v. 
Hale,  06  Mo.  App.  427,  70  S.  W.  268. 

In  Airey  v.  Borham,  29  Beav.  620,  on  the 
dissolution  of  a  partnership  which  had  been 
entered  into  by  medical  practioners,  the 
court  directed  that,  in  case  it  should  ap- 
pear that  one  of  the  partners  had,  during 
the  existence  of  the  partnership,  discon- 
tinued his  services  at  the  surgery  of  the 
partnership,  in  violation  of  a  stipulation  in 
the  partnership  articles  that  he  should  de- 
vote his  whole  time  to  tbe  business,  an  in- 
quiry should  be  made  as  to  what  would  be 
proper  to  be  allowed  the  copartnernhip  by 
reason  of  tbe  business  having  been  exclu- 
sively conducted  by  the  ot^ter  partner  during 
that  period. 

It  is  held  in  Marsh's  Appeal,  09  Pa.  30, 
8  Am.  Rep.  206,  that  a  partner  who  neg- 
lects and  refuses,  without  reasonable  cause, 
to  perform  the  services  which  be  has  stipu- 
lated to  render  the  partnership,  is  liable  to 
account  to  the  firm  for  the  value  of  the 
services  in  the  settlement  of  partnership 
accounts ;  and  that  such  an  allowance  is 
not  precluded  by  the  rule  denying  a  part- 
ner recompense  for  individual  or  nuMjual 
services.  In  this  oasfl  the  master  and  tbe 
court  below  refuse  to  charge  the  delinqn{>nt 
partner  with  what  would  have  been  the 
value  of  his  services  to  the  firm  if  they  had 
been  rendered  as  agreed,  on  the  ground  that, 
in  the  absence  of  an  express  stipulation, 
partners  are  not  entitled  to  compensation 
for  their  services,  however  unequal  in  value 
or  amount;  and  that  to  require  the  defend- 
ant to  account  for  the  value  of  his  services 
would  be,  in  effect,  allowing  compensation 
to  the  other  members  of  the  fion  for  the 
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iwrvices  they  rendered.  The  HUpreme  court, 
while  admitting  that  the  principle  on  which 
the  master  and  the  court  helow  refuned  to 
vhar^  the  delinquent  partner  was  too  firmly 
inbedded  in  the  law  of  partnership  to  admit 
of  question,  expressed  a  doubt  as  to  its  ap- 
plicability to  the  facta  of  the  ease.  The 
<:ourt  pointed  out  that  the  partners  making 
romplaint  were  not  seeking  compensation 
for  the  services  they  rendered  the  partner- 
ship; that  they  were  simply  seeking  to 
rharge  their  copartner  with  the  loss  occa- 
sioned the  partnership  by  his  refusal  to  ren- 
tier the  services  which  he  agreed  to  perform. 
They  pertinently  asked  why,  if  the  partner- 
ship bas  suffered  loss  breach  of  his  agree- 
ment, he  should  not  make  good  the  loss  and 
put  the  firm  in  the  same  condition  in  which 
it  would  have  been  if  he  had  not  broken 
tho  ajfreement.  They  further  pointed  out 
that,  if  the  delinquent  partner  should  be 
oompetled  to  make  good  the  loss,  each  mem- 
ber of  the  firm,  including  himself,  would  re- 
ceive his  proportion  of  the  amount  in  the 
distribution  of  the  partnership  assets,  and 
that  in  no  just  sense  could  this  be  r^^rded 
as  compensation  for  the  services  individual- 
ly rendered. 

So,  it  is  said  that  the  rule  denying  com- 
pensation to  either  of  the  copartners  for  their 
various  and  unequal  duties  and  services  in 
the  management  of  the  business  of  the  firm 
does  not  absolve  from  liability  one  of  them, 
whose  fraudulent  misconduct  in  violation 
of  his  duty  as  a  partner  bu  resulted  in  in- 
jury to  the  partnership.  Caldwell  v.  Lei- 
I)t>r.  7  Paipp.  483. 

If  two  persons  undertake  to  gather  and 
market  on  shares  a  crop  of  peaehen  grown 
in  the  orchard  of  one  of  them,  the  owner 
of  the  orchard  is  not  chargeable  with  the 
expense  of  furnishing  boxes  and  packing  the 
fruit,  where  It  is  agreed  that  such  expense 
and  labor  shall  be  performed  by  the  other 
nartv.  who  fails  to  do  so.  and  are  necessari- 
ly performed  by  the  owner  of  the  orchard 
in  order  to  save  the  crop.  Stegman  v. 
Berryhill,  72  Mo.  307. 

Oiie  induced  by  false  end  fraudulent  rep- 
resentations to  enter  into  a  partnership 
with  another  ia  entitled  to  avoid  the  con- 
tract for  the  fraud  practised  on  him.  to  re- 
ceive back  the  money  which  he  has  paid, 
and  to  receive  a  reasonable  compensation 
for  his  time  spent  in  the  service  of  the  firm. 
Richards  v.  Todd,  127  Mass.  107. 

So,  a  partner  induced  by  false  and  fraudu- 
lent representations  to  enter  into  a  partner- 
ship agreement  is  entitled  to  have  the  agree- : 
ment  canceled,  and  to  recover  not  only  the 
value  of  his  investment  in  the  business,  with 
interest,  but  the  reasonable  value  of  his 
services  in  attending  to  the  business.  Cap- 
len  V.  Cox,  42  Tex.  Civ.  App.  297,  92  S.  W. 
1048. 

See  also  Eakin  T.  Shumaker  and  Gray  v. 
Hamil,  supra,  II.,  d,  1. 

As  to  implied  agreement  for  compensation 
in  case  of  misconduct,  see  Shumard  v.  Gano 
and  Lyghtel  v.  Collins,  infra,  II.,  h,  2. 

For  forfeiture  of  compensation  1^  mis- 
ponduct.  see.  f^enerally,  infra,  II.,  1. 
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0-  Servieea  in  telnditto  up  firm  busi- 

t.  Ltgnldattng  partner's  rfpAt  to  rom- 

pensatlon. 

The  rule  denying  compensation  to  a  part* 
ner  for  inequality  of  services  rendered  be- 
fore the  dissolution  is  applicable  thereafter, 
since  the  winding  up  of  partnership  affairs 
is  but  the  consummation  of  the  contract 
and  its  bueineea,  and  is  as  much  an  affair 
of  the  firm  as  an  original  operation.  Beat- 
ty  T.  Wray,  19  Pa.  616,  57  Am.  Dec.  677. 

Therefore,  as  a  general  rule,  in  an  ordi- 
nary partnership,  a  person  is  not  entitled 
to  compensation  for  services  rendered  in 
closing  up  the  partnership  business.  Jus- 
tice V.  Lairy,  19  Ind.  App.  272,  65  Am.  St. 
Rep,  406,  49  N.  E.  459;  Brown's  Appeal.  8!) 
Pa.  139;  Inglis  v.  Floyd,  33  Mo.  App.  565: 
Coursea  v.  Hamlin,  2  Duer,  613;  Qalbraitk'a 
Estate,  12  Phila.  20 ;  Cameron  v.  Francisco. 
26  Ohio  St.  190;  Lesserman  v.  Bemheimer. 
10  N.  Y.  S.  R.  47;  Dougherty  v.  Van  No 
strand,  Hoffm.  Ch.  68;  Shriver's  Appeal. 
118  Pa.  427,  note,  12  Atl.  563;  Osment  v. 
MoElrath,  68  Cal.  466.  58  Am.  Rep.  17.  9 
Pac.  731;  Shelton  v.  Knight,  68  Ala.  598. 

A  partner  is  not  entitled  to  compensation 
for  services  in  the  partnership  affairs,  either 
before  or  after  dissolution  of  the  firm;  nor 
is  the  rule  affected  by  the  fact  that  he  is  a 
special  partner.  Hellman  T.  Mendel,  6 
Ohio  Dec.  Reprint,  829. 

The  rule  denying  compensation  to  a  liqui- 
dating partner  has  eveii  been  extended  to 
the  husband  of  a  deceased  partner,  acting 
as  natural  tutor  to  bis  minor  children  in 
the  liquidation  of  the  partnership.  It 
seems  that  he  can  claim  only  the  compensa- 
tion allowed  by  law  to  tutors;  a  claim  to 
be  made  against  his  wards  in  hia  account  of 
tutorship.  McMichael  v.  Raoul,  14  La.  Ann. 
305. 

A  member  of  a  partnership  eneaged  in  the 
business  of  banking  ia  not  entitled  to  com- 
pensation for  his  services  in  liquidating  the 
business  after  the  dissolution  of  the  firm. 
Gyger's  Appeal,  62  Pa.  79,  1  Am.  Rep.  382. 
In  this  case  Judge  Sharawood  applied  the 
general  rule  denying  compensation,  although 
recognizing  that  it  worked  a  hardship  as 
asainst  the  liquidating  partner,  unon  whom 
the  whole  trouble  and  responsibility  of 
closing  up  the  partnership  affairs  were 
thrown,  and  who,  skill  and  diligence,  so 
managed  matters  that  circumstances  which 
might  have  resulted  in  a  considerable  def- 
icit were  made  to  yield  a  substantial  profit. 

So,  a  cashier  of  a  banking  partnership, 
who,  after  the  insolvency  of  the  partnership, 
does  not  stop  work,  but  continues  for  a  year 
and  a  half  longer  without  being  discharged 
or  re-elected,  cannot  be  compensated  out 
of  the  partnership  funds,  since  a  partner  is 
not  entitled  to  compensation  for  services  in 
liquidation.  Stockdale  v.  Maginn,  207  l^i. 
226.  56  Atl.  43fl. 

But,  on  the  dissolution  of  a  banking  firm 
by  reason  of  the  insanity  of  one  of  the  part- 
ners, an  allowanoa  for  their  personal  mi- 
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perintendence  and  mmnagement  of  the  busi- 
ness was  made  his  copartners,  who  con- 
tinued the  busineu.  Mellersh  t.  K«en,  27 
Beav.  236. 

The  courts  have  recognized  that  the  rule 
foibidding  compensation  to  a  partner  for 
services  rendered  creates  hardship,  especial- 
ly in  the  winding  up  of  a  partnership;  and 
it  is  generally  obviated  by  express  agree- 
ment. Hyre  r.  Lambert,  37  W.  Va.  26,  16 
S.  E.  446. 

A  partner  is  not  entitled  to  charge  for 
services  in  closing  the  partnership  matters, 
in  the  absence  of  any  agreement  to  support 
the  chariFe,  or  of  any  necessity  appearing 
for  services  to  such  an  extent,  although  he 
gave  more  time  to  aettliiig  the  debts  of  the 
^rtnersfaip  than  his  copartner  did.  Mc- 
Farland  v.  MeCormick,  114  Iowa,  368,  80 
N.  W.  369. 

If  the  business  of  winding  up  a  firm  after 
a  voluntary  dissolution  is  apportioned  be- 
tween  the  partners,  and  each  undertakes 
to  perform  the  share  allotted  to  him,  one 
of  them  cannot  afterwards  claim  to  be  paid 
a  salary,  or  other  remuneration,  in  the  ab- 
eenee  of  an  agreement  therefor,  express  or 
implied,  merely  for  the  reason  that  his 
share  of  the  work  has  been  more  laborious 
or  difficult  than  that  performed  by  his  co- 
partners. Li^tt  V.  Hamilton,  24  Can.  S. 
1^  665.  The  court  remarked:  The  partner 
must  be  understood  as  having  undertaken 
the  duty  on  the  implied  understanding  that 
he  was  to  dn  it  gratuitously. 

If  an  agreement  is  made,  he  enn  make 
such  charTP.  Oarretson  v.  Brown,  165  Pa. 
447.  40  Atl.  203. 

lender  an  aEreement  that  a  partner  set- 
tling  up  the  affairs  of  the  concern  shojild  re- 
ceive a  reasonable  compensation  for  hia  serv- 
iccR.  he  is  entitled  to  recover  such  compen- 
wtion, — its  amount  to  he  determined  hy  the 
jurv.   Pierce  v.  Cubberly,  19  Ind.  157. 

But  one  who  enters  into  an  oral  partner- 
ship agreement  with  another,  by  the  terms 
of  which  each  is  to  devote  his  whole  time 
and  labor  to  the  business  of  the  Arm,  and  to 
pay  his  own  personal  expenses,  the  profits 
to  be  divided  equally  between  them,  is  not 
entitled,  in  the  absence  of  an  agreement 
therefor,  to  compensation  for  services  ren- 
dered in  dosing  up  the  business  of  the  firm 
after  dissolution.  Dunlap  v.  Watson,  124 
Mass.  305.  The  court  considered  that  tite 
service  rendered  in  closing  up  the  business 
was  only  that  which  was  due  from  the  de- 
fendant under  the  partnership  agreement; 
that  the  partnership  continued  between  the 
parties  in  a  qualified  and  limited  sense  un- 
til its  affairs  were  fully  closed  up,  and  that 
the  obligation  of  each  to  contribute  his  serv- 
ice continued  unless  changed  by  a  new  agree- 
nent. 

So.  it  is  held  that,  where  partners,  or 
those  who  represent  them  after  the  disso- 
lution of  tlie  partnership,  continue  the  husi- 
ness  without  any  new  agreement,  they  will 
be  presumed  to  continue  the  business  un- 
der the  original  agreement;  and  neither  can 
demand  pavment  for  services  rendered  dur- 
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ing  the  partnership.  Smith  v.  Smith,  61 
La.  Ann.  72,  24  So.  616. 

And  a  prnviaion  in  articles  of  copartner- 
ship, that  one  of  the  members  should  bt> 
the  acting  partner  and  receive  a  certain 
yearly  compensation  for  his  services  in  su- 
perintending and  managing  the  copartner- 
ship business,  is  not  applicable  to  the  in- 
terim management  of  the  business  between 
the  dissolution  of  the  partnership  and  the 
sale  and  distribution  of  the  effects.  Tib- 
bits  v.  Phillips,  10  Hare,  355. 

The  rule  denying  a  partner  compensation 
for  services  rendered  in  the  partnership 
business  applies  after  a  dissolution,  on  the 
demand  of  one  of  the  partners.  Lyman  v. 
Lyman,  2  Paine,  11,  Fed.  Cas.  No.  8.628. 
This  decision  is  based  on  the  ground  that 
each  member  of  a  dissolved,  partnership  be- 
comes, with  respect  to  the  property  in  his 
hands,  a  trustee,  and  that  a  voluntary  trus- 
tee is  not  entitled  to  compensation  for  his 
personal  services,  but  on^  to  just  allow- 
ances for  actual  ebaiges  and  OLpenses  in 
managing  the  trust.  The  court  considered 
the  rule  to  be  especially  applicable  to  the 
partner  at  whose  instance  the  parinership 
was  dissolved,  where  it  was  in  his  power 
immediately  to  have  settled  the  partner- 
ship concern,  and  to  have  discharged  him- 
self from  all  care  and  attention  to  that 
which  belonged  to  his  partner. 

But  Bradley  v.  Chamberlin,  16  VI.  613. 
held  that  a  partner,  although  precluded  1^ 
the  articles  of  copartnership  from  claiming 
compensation  for  his  personal  services  dur- 
ing the  existence  of  the  partnership,  may 
receive  a  reasonable  compensation  for  his 
time  spent  in  closing  up  the  business  of  the 
firm,  after  its  dissolution. 

And  a  partner  who.  after  his  copartner 
has  left  the  country,  has  to  wind  up  the 
business  of  the  firm,  which  is  in  effect  dis- 
solved, should  bfi  allowed  a  rensonable  com- 
pensation.  Cleri^ent  v.  Ditterline,  11  Ky. 
L.  Rep.  21)4,  11  S.  W.  658. 

It  has  been  held  in  Canada  that  the  rule 
that  a  partner  cannot  charge  for  extra  serr- 
ices  rendered  during  the  continuance  of  the 
partnership  does  not  apply  to  extra  serv- 
ices performed  after  a  dissnlation,  in  clos- 
ing up  the  affairs  of  the  firm.  Liggett  v. 
Hamilton,  supra. 

The  English  rule  is  that  a  partner  ia  not 
entitled  to  commissions  for  colleetin^  part- 
nership debts.  Whittle  v.  M'Farlane,  1 
Knapp,  P.  C.  C.  311.  The  court  observed: 
How  can  a  partner  charge  commission 
against  a  partner  for  the  collection  of  a 
partnership  debt  in  which  both  of  them  are 
interested  T  It  is  a  misapprehension  en- 
tirely, and  there  does  not  appear  any  pre- 
tense for  saying  that  there  is  any  local 
usase  in  the  Island  to  sanction  such  a 
charge. 

So,  it  is  said  that  a  liquidating  parbier 
is  not  entitled  to  compensation  or  commis- 
sions on  collections  and  disbursements  of 
partnership  assets,  in  the  absence  of  a  stat- 
ute allowing  them,  or  of  any  agreement  be- 
tween the  parties  tn  that  effect.  Cothran 
V.  Knox,  13  R.  C.  511. 

Digitized  by 


898 


WASHINGTON  SUPBEBIE  COURT. 


But,  on  the  eontnuf.  It  has  been  held 
that,  after  the  disBolution  of  a  partnership 

by  mutual  consent,  a  partner  is  entitled  to 
a  comraisaion  for  collecting  debts  due  the 
partnership.  Stidger  v.  Reynolds,  10  Ohio, 
351.  This  decision  is  based  on  the  ground 
that,  when  the  partnership  was  dissolved, 
the  uncollected  debts  might  have  been  di- 
vided; but  if,  instead  of  doing  so,  one  of 
the  partoera  assumes  the  labor  of  collecting 
them,  he  may  properly  charge  the  firm  for 
his  bvahle. 

So,  a  partner  is  entitled  to  commiBsions 
on  moneys  collected  by  him  for  the  firm, 
where  the  services  were  rendered  b^  him 
after  the  firm  was  dissolved,  and  while  his 
copartner  was  doing  nothing  for  its  benefit, 
and  under  an  agreement  vittt  the  latter  that 
he  should  pro&eed  to  make  collections  at 
the  proper  costs  and  charges  of  both  part- 
ners.  Wood  V.  Wood,  28  Barb.  8M. 

In  Hutchinson  t.  Onderdonk,  6  N.  J.  Eq. 
277,  which  was  an  action  for  a  partnership 
accounting,  the  master  refused  to  allow  a 
commission  of  6  per  cent,  claimed  as  com- 
pensation by  one  of  the  partners,  who  was 
engaged  for  about  six  months  in  settlini; 
up  the  business  of  the  firm,  on  the  ground 
that  there  was  not  only  no  express  agree- 
ment therefor,  but  because  such  partner  had 
agreed,  in  the  deed  of  dissolution,  to  pay 
over  to  his  copartner  one  half  of  the  surplus, 
without  making  any  reservation  for  com- 
missions or  other  remuneration.  The  mas- 
ter, however,  considered  the  claim  a  merito- 
rious one  if  it  could  be  allowed,  and  coun- 
sel urged  the  existence  of  an  exception  to 
the  rule  denying  compensation  to  a  partner 
closing  up  the  affairs  of  the  Arm,  where 
hia  labors  constitute  extra  services,  or  may 
be  regarded  a  distinct  business  from  thnt 
of  the  joint  parties.  The  chancellor  di- 
rected an  allowance  of  3  per  cent  to  be 
made  by  way  of  compensation  for  services 
rendered  in  settling  the-business  of  the  firm. 

But  commisaiona  for  selling  cotton  eon- 
sidfned  to  a  firm  of  commission  merchants 
which  had  been  dissolved  by  mutual  consent 
and  was  being  closed  up  by  one  of  the  part- 
ners do  not  belong  to  him,  in  the  absence 
of  any  agreement  authorizing  such  com- 
pensation, but  should  be  divided  between 
the  persons  in  accordance  with  their  re- 
spective fnterests.  Shelton  v.  Knight,  68 
Ala.  698. 

Partners  are  not  entitled  to  charge  for 
services  rendered  after  dissolution,  for  re- 
pairing the  partnership  property,  against 
the  consent  of  the  other  partners,  but  they 
can.  for  preserving  the  property.  Stebbins 
V.  Willard,  63  Vt.  665. 

So,  a  partner  who  collects  and  pre- 
serves the  property  belonging  to  the  firm, 
after  the  destruction  of  the  mill  owned  by 
it,  is  entitled  to  compensation  therefor,  but 
not  for  repairing,  against  the  consent  of  his 
copartners,  the  boiler,  engine,  ond  other 
property  after  the  dissolution  of  the  firm. 
Ibid. 

One  associated  with  others  in  an  enter- 
prise for  the  carrying  on  of  a  manufacture 
which  was  abandoned  while  the  building 
17  L.R.A.  (N.S.) 


designed  therefor  was  in  process  of  ereetifm 
Is  not  entitled  to  an  allowance  for  services- 

rendered  and  sums  advanced  after  the  aban- 
donment of  the  enterprise,  to  preserve  the 
property  and  enhance  its  value',  wiiere  he 
proceeded  not  only  without  authority  from 
the  other  partners,  but  with  th<>>r  known 
dissent  and  against  their  vill.  Skinner  T. 
White,  Hopk.  Ch.  107. 

Nor  is  an  mttomw  at  law  who  was  a 
partner  In  a  mercantile  firm  at  the  time  of 
its  dissolution  entitled  to  charge  commis- 
sions for  collecting  the  notes  and  accounts 
of  the  firm  as  against  his  copartner,  in  the 
absence  of  any  special  agreement  to  that 
effect.  If,  however,  it  is  necessary  to  in- 
stitute suits  for  the  collection  of  the  debts, 
and  such  suits  are  instituted  by  him  as  an 
attorney  at  law,  be  may  be  allowed  for  his 
necessary  professional  services  the  same 
commission  as  would  have  been  paid  to  some 
other  attorney  at  law  for  the  same  serv- 
ices, in  the  absence  of  any  evidence  that  his 
professional  services  as  an  attorney  were 
to  be  rendered  for  the  benefit  of  the  firm 
under  the  copartnership  contract.  Vando- 
zer  T.  McMillan,  37  Ga.  290. 

Law  partnerships. 

The  applicability  to  professional  partner- 
ships of  the  rule  of  law  denying  compensa- 
tion to  either  member  of  a  dissolved  firm 
for  service  rendered  in  winding  up  the  part- 
nership affairs  has  been  doubted.  It  is  ap> 
parent  that  there  is  no  value  in  an  unfin- 
ished case,  to  an  attorney,  except  the  value 
of  professional  services  to  be  rendered. 
Whether  the  case  shall  have  any  ralue  de- 
pends entirely  npon  the  professional  skill 
of  the  attorney  rendering  the  services.  This 
fact  would  seem  to  entitle  the  partner  dos- 
ing up  the  business  to  compensation  for  his 
services,  to  be  paid  out  of  the  profits  cre- 
ated by  his  skill  and  labor. 

Tn  Osment  v.  McElrath,  68  Cal.  466,  53 
Am.  Rep.  17,  9  Pac.  731,  a  partner  who, 
after  the  dissolution  of  the  law  firm  of 
which  he  was  a  member,  and  the  removal 
of  his  copartner  to  another  state,  closed  up 
the  unfinished  business  of  the  partnership, 
some  of  which  consisted  of  eases  in  which 
the  fees  were  contingent  on  success,  was  al- 
lowed compensation  for  his  services  by  the 
court. 

Legal  services  rendered  by  two  of  the 
members  of  a  partnership  in  closing  up  a 
case  after  the  dissolution  of  the  partner- 
ship constituto  a  proper  charge  against  the 
fimi;  and  the  partners  performing  the  serv- 
ices are  entitled  to  reasonable  compensa- 
tion therefor,  out  of  the  profits  created  by 
their  skill  and  labor,  and  varying  according 
to  the  nature  of  the  business,  the  difficul- 
ties and  results  of  the  undertaking,  and 
its  necessity  or  desirabilitv.  Lamb  v.  Wil- 
son, 3  Neb.  (Unof.}  496.  92  N.  W.  167. 

On  the  dissolution  of  a  legal  partnership, 
its  monbers  may  properly  apportion  among 
thonselves  the  unfinished  business  of  the 
firm  to  be  dosed  up  bf  the  former  partners 
respectively;  ud  nun  an  agreement  U  an 
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obligatory  upon  them  as  though  they  had 
not  previoQBly  been  partners;  and,  if  some 
of  ttnm  take  eharga  of  and  dose  up  tha 
business  which  had  been  assigned  to  an- 
other, th^  are  entitled  to  charge  him  for 
their  semces  as  rendered  in  his  behalf  and 
for  his  benefit.  I^mb  v.  Wilson,  3  Neb. 
(Unof.)  505,  97  N.  W.  325. 

But  attorneys  composing  a  law  firm,  who, 
upon  its  dissolution,  assigned  certain  cases 
to  one  of  the  partners,  and  who  later,  be- 
eoming  diBsatisfled  with  the  progresa  which 
ha  was  making  in  reference  tbento,  volun- 
tarily took  hold  and  closed  up  the  business, 
are  not  entitled  to  recover  compensation  for 
Uieir  services,  which  must  be  regarded  as 
gratuitous,  in  the  absence  of  ptOof  that  the 
partner  to  whom  the  business  was  assigned 
was  not  in  good  faith  carrying  out  his  part 
of  the  agreement.  Lamb  v.  Wilson,  3  Ntit. 
(Unof.)  4M,  92  K.  W.  167. 

If  the  fees  received  from  a  suit  which 
was  dosed  up  by  attorneys  after  the  disso- 
lution of  a  partnership  of  which  they  were 
members,  and  which  had  originally  insti- 
tuted the  suit,  are  less  than  tlie  reasonable 
value  of  the  combined  services  of  the  old 
firm  and  of  themselves,  the  fees  received 
should  be  divided  between  them  and  the  old 
firm  pro  rata  with  the  value  of  the  aervieet 
perfonned  by  eaeh.  IMd. 

When  an  attorney  at  law,  who  is  a  member 
of  a  law  firm,  becomes  a  judge,  the  partner- 
ship is  dissolved,  and  he  can  have  no  inter- 
est in  any  fees  for  services  thereafter  ren- 
dered by  a  remaining  nieml>er  of  the  firm  in 
concluding  pending  business.  Justice  v. 
Lairy,  19  Ind.  App.  272,  66  Am.  St  Rep. 
406.  49  N.  a  469. 

Neither  is  a  partner  In  a  law  firm  enti- 
tled to  oompensation  for  his  services  ren- 
dered after  a  dissolution  of  the  partnership, 
in  settling  up  the  business,  where  it  is  not 
shown  that  he  perfonned  more  labor  In 
that  respect  than  his  copartner  did.  Red- 
field  T.  Gleason.  61  Vt.  220,  16  Am.  St.  Rep. 
889.  17  Atl.  1075. 

The  rights  and  duties  of  former  partnera 
in  the  practice  of  the  law,  in  respect  to  com- 
pensation for  services  rendered  in  the  care 
or  improvement  of  real  estate  acquired  by 
them  without  the  scope  of  their  partnership 
business  and  of  which  they  are  joint  own- 
ers, are  not  iroverned  by  the  law  relating  to 
services  performed  by  a  partner  after  the 
dissohition  of  the  firm,  but  1^  the  rules 
governing  compensation  for  services  ren- 
dered by  a  eotenant  Ibid. 

Trustee,  agent,  or  receiver. 

A  member  of  a  limited  partnership  asso- 
ciation, who  is  appointed  one  of  the  liqui- 
dating trustees'  after  the  dissolution  of  the 
partnership,  is  entitled  to  receive  compen- 
sation for  his  services.  Jenning<!'8  Case, 
167  Pa.  630,  27  Atl.  532,  635.  The  court 
said :  It  is  contended  that,  because  he 
was  a  member  of  the  partnership,  he  can- 
not claim  for  serviees.  Ordinarily,  in  the 
settlement  of  partnership  business,  this  ob- 
jection wonid  ba  nod.   But,  the  partner- 


ship  being  dissolved,  and  liquidating  trus- 
tees appointed,  the  amount  charged  does  not 
go  to  him  as  a  partner,  but  as  a  liquidating 
trustee,  just  the  same  as  though  he  had 
never  been  a  member  of  the  firm.  We  can- 
not see  by  what  principle  of  law  he  can  be 
deprived  of  compensation  as  liquidating 
trustee. 

A  member  of  a  firm  appointed,  after  its 
dissolution,  to  collect  and  settle  debts  and 
dose  the  affairs  of  the  firm,  may  be  prop- 
erlj  compenBated  fmr  his  servicaB  in  ease  thqr 
are  futhfully  rendered,  and  no  wirticular 
cause  exists  for  refusing  compensation.  Ho- 
nore  V.  Colmesnil.  1  J.  J.  Marsh.  624.  The 
court  observed :  Upon  the  dissolution  of  the 
copartnership  it  would  have  been  most  regu- 
lar to  have  appointed  a  disinterested  person 
as  agent  to  collect  and  settle  debts  and  close 
the  affairs  of  the  concern.  Such  agent  would 
be  entitled  to  saeh  emnpensatlon  for  his 
services  without  doubt.  As  fiile  was  not 
done,  but  a  member  of  the  firm  appointed, 
there  would  have  been  no  Impropriety  In 
malcing  him  compensation. 

But  compensation  should  not  be  allowed 
a  partner  for  his  service  where,  after  ter- 
minating the  partnership,  he  procured  his 
own  appointment  as  receiver  of  the  partner- 
ship property.  Brien  v.  Harriman,  I  Tenn. 
Ch.  467.  The  court  considered  the  order 
appointing  a  partner  as  receiver  to  be  an 
unusual  one,  which  could  be  sustained  oniy 
upon  the  implied  condition  that  he  would 
discharge  the  duties  derolving  upon  him, 
free  of  cost. 

In  Todd  V.  Rich,  2  Tenn.  Ch.  107,  a  part- 
ner was  appointed  receiver  of  the  partner- 
ship property  after  dissolution,  on  condi- 
tion, among  other  things,  that  he  undertake 
to  act  without  compensation. 

2.  Burvivtng  ^rtnei^B  rioM  to  oompen- 
aation. 

The  rule  denying  compensation  to  a  part- 
ner for  his  personal  services  in  managing 
the  partnership  business  applies  to  surviv- 
int;  partners  while  engaved  in  windin?  up 
the  business  and  disposing  of  the  partner- 
ship assets.  Kimball  v.  Lincoln^  B  III.  App. 
316,  afBrming  90  III,  678. 

As  a  general  rule  a  surviving  partner  Is 
not  entitled  to  compensation  for  personal 
services  in  winding  up  the  business  of  the 
firm.  Hite  v.  Hite,  1  B.  Mon.  177;  Conk- 
ley  V.  Hazelwood,  21  Ky.  L.  Rep.  40.  49 
8.  W.  1067;  Loomis  v.  Armstrong,  49  Micli. 
621,  14  N.  W.  505,  on  semnd  appefl.  63 
Mich.  365,  29  N.  W.  867;  Slater  v.  Slater. 
78  App.  Div.  449,  80  N.  Y.  Supp.  363.  iudc- 
ment  modified  on  another  point  in  \15  N. 
V.  143,  SI  L.R.A.  796,  96  Am.  St.  Rep.  619, 
67  N.  E.  224:  Clausen  v.  Puvngel,  114  App. 
T)iv.  456,  100  N.  Y.  Supp.  49;  Godfrev  v. 
Templeton.  86  Tenn.  161,  6  S.  W.  47;  Pat- 
ton  V.  Calhoun,  4  Gratt.  138;  Beattv  v. 
Wray,  19  Pa.  616.  57  Am.  Dec.  677;  Miller 
V.  Anspach  fPhila.  D.  O.)  Purdon's  Dig. 
Supp.  1850,  p.  317,  cited  in  Beatty  v.  Wray, 
supra;  Brown  v.  McFarland,  41  Pa.  13S, 
80  Am.  Dec  S98;  UoOollough  T.  Barr,  145 
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Pa.  450,  22  Atl.  062;  Lcnnig  v.  Lennig,  11 
W.  N.  C.  18;  Tillotflon  v.  Tillotaon,  34 
('■onn.  335;  Robertson  v.  Schwenk.  18  Pa. 
<U>.  Ct.  677;  Galbraitli'H  Estate,  12  Phila. 
20;  Maynard  t.  Richarda.  166  111.  466.  67 
Am.  St.  Rep.  146,  46  N.  E.  1138.  affirming 
«l  III.  App.  336;  Burgess  t.  Badger,  82 
Uuii,  488,  31  N.  Y.  Supp.  614;  Piper  v. 
Smith,  1  Mead,  93;  Beri?  v.  Jones,  11  Heisk. 
•206,  27  Am.  Rep.  742 ;  Fratier  v.  Frazier,  77 
Va.  775;  Gregory  v.  Menefee,  83  Mo.  413; 
Roberts  v.  Hendrickson,  76  Mo.  App.  484; 
Colgin  V.  Cummins,  1  Port.  (Ala.)  148. 

The  reason  of  the  rule  is  that  the  law  en- 
joins such  duty  under  the  contract  of  part- 
nership. Smith  v.  Knight,  88  Iowa,  257, 
.»5  N.  W.  189. 

So,  in  Justice  t.  Lairy.  10  Ind.  App.  272, 
65  Am.  St.  Rep.  405,  49  K.  E.  459,  it  is 
Maid:  The  rule  that  no  compensation  is  al- 
lowed a  surviving  partner  in  closing  up  the 
husiness  is  based  upon  an  implied,  it  not 
an  expressed,  agreement  that,  should  the 
partnership  be  terminated  hy  some  involun- 
tary event,  the  other  will  close  up  the  busi- 
ness for  the  benefit  of  both.  Each  partner 
n<M!e3sarily  incun*  sueh  ri»k«  with  reference 
to  which  the  partnership  contract  was  made. 

Contrary  to  the  rule  announced  in  the 
preceding  cases,  it  is  held  in  Rogrster  t. 
Johnson,  73  N.  C.  474,  that  a  surviving 
partner  should  be  allowed  reasonable  com- 
pensation for  his  services  in  winding  up  the 
affairs  of  the  partnership.  This  case  is  real- 
ly a  protest  against  the  English  doctrine 
that  executors,  trustees,  surviving  partners, 
«'tc.,  are  not  entitled  to  commiasions  or  com- 
pensation for  their  services.  The  court  con- 
siders this  doctrine  not  suited  to  this  coun- 
try. Its  decision  was  largely  controlled  by  a 
comment  of  Chief  Justice  Rnffin  in  Boyd  v. 
Hawkins,  17  N.  C.  (2  Dev.  Eq.)  109,  to  the 
elTect  that  the  persons  acting  in  a  fiduciary 
I'apacity  are  not,  in  England,  practically 
«t  any  trouble  or  expense  about  their  trust 
because  they  manage  the  whole  business 
through  attorneys,  while  it  is  entirely  dif- 
ferent here.  The  court  also  considered  it- 
self justified,  in  view  of  state  legislation 
providing  compensation  for  executors,  ad- 
ministrators, etc.,  in  awarding  reasonable 
compensation  to  a  surviving  partner  for  his 
labor  in  closing  up  the  affairs  of  the  firm. 

There  is  a  dictum  in  Colgin  v.  Cummins, 
supra,  which  denies  the  ct^ncv  of  the 
last-mentioned  ground  on  which  the  preced- 
ing decision  is  baaed.  The  court  remarked : 
If  the  current  of  authority  sustains  the  po- 
sition that  the  surviving  partner  is  not  to 
1)e  allowed  compensation  except  as  an  in- 
demnity for  actual  expenditure,  I  would  not 
feel  authorized  to  abandon  it,  because  a 
preponderance  of  the  authority  is  in  favor 
of  such  allowance  to  executors,  administra- 
tors, and  trustees  (generally,  other  than  sur- 
viving partners.  Nor  would  I  be  concluded 
in  relation  to  the  ease  of  executors,  admin- 
istrators, and  trustees  generally,  having  no 
interent  in  the  subject-matter  of  the  trust, 
1>y  refusing  compensation  to  a  surviving 
partner  for  his  time  and  labor  in  winding 
np  the  business  of  the  firm  in  which  his  in- 
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terest,  by  bis  own  act,  has  been  compli- 
cated for  purposes  of  advantageous  traffic 
with  that  of  another. 

In  Cooper  v.  Mcrrihew,  Riley,  Eq.  166, 
the  chancellor  allowed  a  surviving  partner 
oommissions  on  receipts  and  expenditures 
made  after  the  dissolution  of  the  copartner- 
ship, on  the  ground  that  he  was  a  trustee. 
The  reasons  for  this  decision  are  thus  stat- 
ed: In  England  trustees  are  not  allowed 
commissions  unless  so  stipulated  in  the  trust 
deed,  nor  are  executors  entitled  to  commis- 
sions. In  this  country  a  different  policy 
has  been  pursued.  Commisiiions  are  allowed 
to  all  persons  who  are  called  upon  to  act 
for  others  in  any  confidential  situation, 
whether  executors,  administrators,  trustees, 
agents,  attorneys,  or  others.  This  was  doubt- 
less on  the  principle  that  the  talwrer  is 
worthy  of  his  hire,  and  that  the  business 
of  the  employer  will  be  more  diligently  per- 
formed when  a  reasonable  compensation  is 
allowed  than  when  it  is  done  gratuitously. 
A  survivin?^  partner  winding  up  and  set- 
tling the  affairs  of  a  concern  forms  no  ex- 
ception to  the  rule.  It  requires  time,  care, 
and  industry  to  wind  up  old  commercial  af- 
fairs, and  that  is  so  much  taken  off  from 
the  power  and  opportunity  of  the  surviving 
and  acting  partner  of  pursuing  his  own  pri- 
vate  affairs.  But,  on  appeal  to  the  court  of 
appeals,  it  was  held  that  a  surviving  part- 
ner winding  up  and  settling  the  afnirs  of 
the  firm  is  not  entitled  to  commissions  un- 
less stipulated  for  by  contract.  The  court 
said :  No  doctrine  seems  to  be  better  estab- 
lished than  that  no  trustee  is  entitled  to 
compensation  unless  provided  for  in  the  in- 
strument creating  the  trust,  or  allowed  ^ 
statute. 

In  conformity  with  the  English  rule,  it 
was  held  in  Butler  v.  Butler,  29  N.  S.  146, 
that  a  surviving  partner  is  not  entitled  to 
remuneration  for  his  services  in  winding 
up  the  business  of  the  firm.  Tliis  decision 
rests  upon  the  following  reasons:  The  re- 
lationship which  exists  between  the  surviv- 
ing partner  and  the  estate  of  his  deceased 
partner  is  that  Of  a  trustee.  He  alone,  fn 
point  of  law,  has  a  right  to  collect  in  the 
assets  and  wind  up  the  business,  and  no 
remuneration  was  ever  allowed,  except 
statute,  to  a  person  holding  such  a  fiducial^ 
position.  It  does  not  appear  that  the  busi- 
ness was  carried  on  for  the  benefit  of  the 
estate,  but  the  claim  is  solely  put  forward 
for  services  in  winding  up  the  business,  for 
which  he  clearly  cannot  be  further  remuner- 
ated. 

A  surviving  partner  is  not  entitled  to 
compensation  in  the  nature  of  commissions; 
his  services  in  winding  up  the  business  are 
regarded  the  same  as  during  the  partner- 
ship.  Johnson  v.  Hartshorne,  52  N.  Y.  178. 

A  surA'iving  partner  in  not  entitled  to 
commissions  for  services  in  winding  up  the 
affairs  of  the  partnership,  within  the  scope 
of  his  duties  as  liquidator.  Re  Curlce,  118 
La.  563,  43  So.  165.  This  decision  is  eov- 
emed  by  La.  Civ.  Code,  art,  1142,  providing 
that  a  surviving  partner  who  has  sdmln- 
istcred  the  partnership  roncerns  and  liqui- 
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dated  them  has  no  right  to  any  commiBsion 
therefor.  "Assuming,"  the  court  Temarka, 
"there  nwy  be  services  rendered  the  li- 
qoidatlDK  pftrtner  outside  ot  those  referred 
to,  whidk  would  tttitle  him  to  remunerm- 
tioB,  sneh  MrricM  have  not  been  shown  to 
have  been  rendered,  and  their  value  declared 
nor  proTcd." 

Nor  18  a  surviving  partner  entitled  to  a 
commission  for  settling  up  the  partnership 
business,  in  the  absence  of  some  extraordi* 
nary  occasion,  since  it  is  hut  the  duty  of 
the  surviving  partner  in  his  own  interest. 
Com.  Bracken.  17  Ky.  L.  Bep.  786,  32  8. 
W.  609. 

Surviving  partners  are  not  entitled  to  a 
commission  for  their  services  in  collecting 
debts  and  settling  the  business  of  the  copart- 
nership where  Uie  indenture  of  copartner- 
ship provides  that  the  survivors  are  to  make 
a  true,  just,  and  final  account  of  all  things 
relating  to  the  firm,  and  to  truly  adjust 
the  same.  Waafabnm  v.  Goodman,  17  Pick. 
619. 

But  it  cannot  be  said,  as  matter  of  law, 
that  a  surviving  partner  baa  no  right  to 
turn  over  merchandisa  of  the  late  firm  to  a 
new  firm  oi  which  he  is  a  member,  to  be 
sold  upon  eommisslott  1^  the  latter,  and 
that  the  commJsrion  ehaned,  or  at  least 
the  aurrivliw  putner's  share,  should  not 
be  allowed  m  an  accounting  between  him 
and  the  executor  of  his  deceased  partner. 
Thayer  v.  Badger,  171  Mass.  279,  80  N.  E. 
Ml.  This  case,  while  recognizing  the  disin- 
clination of  the  courts  to  allow  pay  to  a 
•urvivinfc  partner  for  winding  up  the  affairs 
of  the  firm,  disclosM  a  tendenev  to  deal 
with  such  questions  on  their  particular  cir- 
cumstances, rather  than  by  absolute  rules. 

Upon  the  death  of  either  partner.  It  Is 
the  survivor's  duty  to  liquidate  and  wind 
up  the  affairs  of  the  partnership  so  dis- 
solved by  death.  It  is  a  duty  presumed  to 
be  contemplated  by  alt  entering  into  the 
relation  of  partners,  and  it  Is  a  duty  for 
which  the  law  makes  no  provision  for  oom- 
penaatlon  in  the  absence  <n  an  repress  agree- 
ment between  the  parties.  Ke  Dummett,  38 
Misc.  477,  77  N.  Y.  Supp.  1118. 

The  law  will  not  imply  or  presume  the  ex- 
istence of  a  contract  to  compensate  a  sur- 
viving partner  for  services  rendered,  merely 
on  a  showing  that  the  labor  performed  Is 
worth  a  certain  amount.  Robertson  v. 
Schwenk,  IS  F».  Oo.  Ct.  S77. 

If  there  was  an  express  contract  that  the 
partner  should  have  compensation,  this 
agreed  compensation  may  be  allowed  for 
services  rendered  after  the  copartner's  death. 
Griffey  v.  Northcutt,  5  Heisk.  746. 

An  agreement  by  which  each  of  the  part- 
ners is  allowed  a  salary  is  terminated  on 
the  dissolution  of  the  partnership  by  the 
death  of  one  of  them;  and  the  survivors 
are  not  entitled  to  compensation  for  serv- 
ices rendered  by  them  in  closinff  up  the 
partnership  affairs.  Comstock  v.  McDonald, 
126  Mich.  142,  86  N.  W.  579. 

So,  a  surviving  partner  is  not  entitled, 
after  the  dissolution  ol  the  copartnership, 
to  receive  for  the  care  and  management  of 
1TL.ILA.(N.S.) 


the  business  the  salai^  to  which  he  was  en- 
titled, under  %he  articles  of  copartnership, 
in  each  and  every  year  of  the  partnership. 
Cmeill  V.  Duff,  11  Phila.  244. 

A  surviving  j^rtner  may-  properly  be  de- 
nied compensation  for  his  services  whidi 
resulted  in  loss  to  the  partnership,  and 
which  were  a  violation  of  his  dutv  as  liqui- 
dating partner  under  the  articles  of  co- 
partnership. Ibid. 

But  surviving  partners  entitled  by  the 
articles  of  copartnership  to  a  reasonablp 
compensation  for  closing  the  business  should 
not  be  dented  the  benefit  of  this  express 
stipulation,  although,  while  winding  up  the 
affairs  of  tiie  firm,  they  formed  a  new  part- 
nership and  continued  the  same  business  at 
the  same  place, — especially  where,  in  their 
efforts  to  pay  off  the  debts  of  the  old  firm, 
ttiey  devoted  a  po^t^on  of  their  own  means 
to  the  purpose,  and  thereby  brouvht  about 
their  own  financial  failure  and  ruin :  but  in 
the  adjustment  of  this  enmpensation  no 
commission  or  percentage  should  be  allowed 
on  the  amount  advanced  by  them  to  pay  the 
debts,  since  such  services  are  not  within 
the  terms  of  the  articles.  SangstoB  t.  Ousk, 
52  Md.  178. 

Bxtntordinary  services. 

Extraordinary  or  unusual  services  have 
been  compensated  by  the  courts  on  the  the- 
ory of  an  Implied  contract. 

Thus,  a  surviving  partner  has  been  al- 
lowed remuneration  for  services  rendered 
in  winding  up  the  affairs  of  the  firm,  when 
they  were  of  such  a  nature,  or  were  per- 
formed under  such  circumstances,  as  would 
necessarily  raise  an  implied  understanding 
that  he  should  be  paid.  Hanks  v.  Wilcox,  2 
Haw.  609. 

A  member  of  a  partnership  for  the  ac- 
quisition of  western  lands,  upon  whom,  on 
the  d^ath  of  two  of  his  copartners,  the 
whole  labor  devolved,  of  superintending  and 
managing  the  estate,  of  paying  taxes,  prose- 
cuting and  defendinir  lawsuits  for  a  series  of 
years,  selling  and  disposing  of  parts  of  the 
lands,  and  collecting  the  proceeds  and  ap- 
plying them  in  discharge  of  the  indebted- 
ness, should  be  allowed  compensation  for 
the  extraordinaiy  and  perplexing  services 
which  devolved  on  him,  and  which  could  not 
have  been  performed  the  infant  heirs  of 
his  deceased  copartners, — especially  where 
the  partners  themselves  had  formerly  agreed 
in  allowing  compensation  for  extraordinary 
services  by  one  of  them.  Hite  v.  Hite.  1  B. 
Mon.  177.  But  the  court,  in  its  opinion, 
thought  it  proper  to  give  the  following  ad- 
monition: Yet,  the  compensation  should 
not  be  BO  liberal  as  to  inspire  cupidity,  or 
stimulate  avarice,  or  tempt  to  the  procras- 
tination of  the  business  of  the  firm,  with  a 
view  to  profits,  in  the  compensation  to  he 
received,  but  should  be  restricted  to  an 
amount  barely  suflicient  to  remunerate  the 
partner  for  the  actual  services  necessarily 
rendered,  or  such,  as  would  save  him  from 
actual  loss. 
A  partner  of  a  Ann  engaged  in  the  trans- 
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perhaps  most  of  the  other  states,  it  has 
not  been  relaxed  bo  far  as  to  allow  com- 
peiifiation  to  one  who  has  abused  his  trust. 

Ac(»n^iDg  to  Thornton  v.  Proctor,  1 
Anatr.  04,  a  uniTersal  usage  to  allow  a  sur- 
viving  partner  for  hia  agency  in  trading 
with  the  joint  capital  after  the  death  would 
enter  into  the  original  contract  of  partner- 
ship, and  be  one  of  the  conditions  of  it; 
from  which  the  inference  is  legitimate  that, 
if  there  is  no  such  usage,  the  law  enters  in- 
to it,  and  disposes  of  the  wmtingenpy  dif- 
ferently. 

A  surviving  partner  who  has  snoeesafuUy 
continued  the  busineaa,  keeping  and  using 
in  it  the  larger  capital  of  the  deceased  part- 
'  ner  as  well  as  his  own  smaller  capital,  may 
be  allowed  a  reasonable  sum  for  the  manage- 
ment of  the  businesB,  to  be  deducted  before 
the  ascertainment  of  the  profits.  Yates  v. 
Finn,  L.  R.  13  Ch.  Div.  839. 

ProSts  earned  by  a  surviving  partner  who 
continues  the  business  after  the  death  of 
his  copartner,  and  with  the  aid  of  the  capi- 
tal eoDtributed  by  the  latter,  should  general- 
ly be  divided  in  accordance  with  the  shares 
of  the  partners  in  their  lifetime,  subject, 
however,  to  a  due  consideration  of  the  na- 
ture of  the  trade,  the  manner  of  carrying 
it  on,  the  capital  employed,  and  the  per- 
sona] skill  and  conduct  of  the  survivor. 
Willett  T.  Blanfbrd,  1  Hara,  253. 

In  Featherstonhaugh  v.  Turner,  ZS  Beav. 
382,  it  is  stated  that  the  interest  of  a  de- 
ceased partner,  which  was  sold  upon  the  re- 
fusal of.  the  surviving  partner  to  purchase 
it,  should  be  computed  by  ascertaining  the 
amount  of  the  net  profits  made  by  the  con- 
cern down  to  the  date  of  the  sale,  after  mak- 
ing a  liberal  allowance  to  the  surviving 
partner  for  his  knowledge,  time,  and  trouble 
in  carrying  on  the  business,  and  then  divid- 
ing the  net  result  according  to  the  division 
of  profits  under  the  partnership  agreement. 

If  a  surviving  partner  continues  to  use 
the  capital  of  a  deceaned  partner  in  the  busi- 
ness, the  representatives  of  the  latter  are 
entitled  to  a  division  of  the  profits  accord- 
ing to  the  amount  of  the  capital  which  each 
partner  had  in  the  business  after  deducting 
such  share  of  the  profits  as  is  attributable  to 
the  skin  and  services  of  the  surviving  part- 
ner. Pobineon  v.  Simmons.  146  Mass.  167, 
4  Am.  St.  Rei>.  299,  15  N.  E.  668. 

While  surviving  partners,  in  closing  up 
the  afTairs  of  the  firm,  are  not  entitled  to 
compensation  for  services,  yet,  when  those 
interested  in  the  estate  elect  to  demand  not 
only  the  fair  value  of  their  interest,  but  al- 
so a  share  in  the  profits  earned  by  the  use 
of  the  whole  property,  a  court  of  equity  will 
inquire  to  what  extent  the, profits  of  the 
business  are  attributable  to  the  personal 
services  of  those  conducting  it,  and,  if  some 
share  or  sum  is  proved  bo  to  be,  with  rea- 
sonable certainty,  will  allow  that  on  the 
theorv  that  those  who  seek  equity  must  ac- 
cord it;  alao  that  profits  due  to  such  srv- 
ipps  are  not  due  to  the  property.  Rowell  t. 
Rowell.  122  Wis.  1,  99  N.  W.  473. 

But  in  Patton  v.  Calhoun.  4  Gratt.  138. 
a  HurviTlnff  nartner  who  continued  the  busi- 
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ness  for  about  eight  months  after  the  dmth 
of  his  copartner  was  denied  compensation 
for  his  services  in  carrying  on  the  business 
and  for  closing  it  up,  where  the  deceased 
partner  had  put  in  all  the  capital,  and  the 
surviving  partner  had,  alone,  attended  to 
the  business. 

Remuneration  to  a  surviving  partner  con- 
tinuing the  business  has  been  made  depend- 
ent upon  whether  profits  have  resulted 
from  his  conduct  of  aflTairs.  Thus,  a  sur- 
viving partner  who  carried  on  the  business 
for  nearly  two  years  after  the  death  of  the 
copartner,  who  alone  had  provided  the  capi- 
tal, is  not  entitled  to  remuneration  for  his 
services,  where  no  profits  were  derived  from 
the  business.   Re  Aldridge  2  Ch. 

97.  The  court  said:  He  carried  on  the  busi- 
ness quite  as  much  in  his  own  interest  as  in 
that  of  the  executors.  He  was  at  no  risk  of 
loss  if  any  loss  was  sustained,  and  I  do  not 
see  how  I  can  allow  him  any  remuneration. 
There  ia  no  agreement  in  the  articles  that  he 
shall  have  remuneration  for  his  ser\'ices 
after  the  dissolution  of  the  partnership, 
although  he  would  be  entiUed  to  remunera- 
tion out  of  the  profits  of  the  business  if 
there  had  been  profits;  but  there  were  none. 
If  he  were  now  allowed  remuneration,  it 
must  be  paid  out  of  the  testator's  capital. 
In  the  cases  in  which  such  remuneration  waa 
allowed,  profits  had  arisen  from  the  carry- 
ingon  of  the  business. 

While,  as  a  general  rule,  a  surviving  part- 
ner is  entitled  to  no  salary  for  managing  the 
partnership  business  when  not  expressly  pro- 
vided for,  yet  an  allowance  may  be  made 
him  where  he  profitably  conducted  the  af- 
fairs of  the  firm,  which  dealt  in  nursery 
stock,  for  some  time  after  the  death  of  his 
copartner.  McElroy  t.  Whitne[yi  12  Idaho, 
612,  627,  88  Pac.  340,  854. 

Survi'ring  members  of  a  partnership  en- 
gaged in  the  operation  of  a  marble  quariy, 
who,  in  pursuance  of  an  authorization  in 
the  will  of  a  deceased  partner,  and  with  the 
consent  of  his  administrator  with  the  will 
annexed,  conduct  the  business  for  several 
months  in  a  profitable  manner,  should  be 
allowed,  as  compensation  for  their  serv- 
ices, the  same  salaries  which  they  had  been 
paid  as  active  members  of  the  firm  during 
the  lifetime  of  the  deceased  partner,  where 
there  is  nothing  to  show  an  intent  on  the 
part  of  the  testator  that  their  salaries 
should  not  be  continued  as  authorized  1^ 
his  will.  Godfrey  t.  Templeton,  80  Tenn. 
161,  6  S.  W.  47. 

A  partner  in  a  firm  engaged  in  the  pur- 
chase and  sale  of  cattle,  who,  upon  the  death 
of  his  copartner,  which  occurred  at  a  time 
not  the  most  advantageous  for  the  sale  of 
cattle,  retained  the  stock  for  a  year,  during 
which  time  they  largely  increased  in  value, 
is  entitled  to  compensation  for  such  services 
as  he  may  have  rendered  in  the  business 
after  the  death  of  the  deceased  partner,  to 
he  deducted  out  of  the  profits  realised  by 
the  continuance  of  the  business.  Griggs  v. 
Dark,  28  Cal.  427. 

A  survivinfT  partner  who  oontinnes  the 
business  for  ttie  purpoae  of  preserving  the 
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gotid  will,  which,  owing  to  the  peculiar  na- 
ture of  the  burineBB,  WM  of  greater  value 
than  all  the  other  aasetfl,  and  le  thereby  en- 
abled to  eell  the  eatabliahment  as  a  going 
concern,  greatly  to  the  advantage  of  all  par- 
ties, should  be  deemed  to  have  profitabl; 
conducted  the  buainesa,  and  should  be  al- 
lowed a  deduction  from  the  amount  realized 
from  the  good  will,  in  conformity  with  the 
rule  which,  in  ease  strict  profits  had  been 
made,  would  have  entitled  nim  to  a  deduc- 
tion therefrom  by  way  of  compensation. 
Cameron  t.  Franciaco,  26  Ohio  St.  100. 

As  to  right  of  surviving  partner  to  com- 
pensation for  continuing  the  business  in  or- 
der to  effect  an  advantageous  settlement  of 
its  affairs,  see  case  note  appended  to  Con- 
don V.  Callahan.  1  LJLA.(N.S.)  643. 

If,  in  ordinary  eases,  a  salary  could  be  al- 
lowed •  snrriving  and  managing  partner,  he 
is  not  entitled  thereto,  where,  after  erclud- 
ing  the  other  surviving  partners  from  the 
management  or  control  of  the  business,  he 
maintained  a  large  and  expensive  domestic 
establishment  for  fifteen  years,  from  the  pro- 
ceeds of  the  business.  IVazier  v.  Frazier, 
77  Va.  775. 

A  managing  partner  who,  after  the  death 
of  one  of  the  partners,  would  not  suffer  any 
of  his  copartners  to  take  aqy  part  in  the  con- 
trol or  management  of  the  business,  and  re- 
fused to  allow  them  to  anp1<^  another  person 
to  represent  them  in  the  management,  is  not 
entitled  to  receive  a  salary  as  compensation 
for  his  services,  in  the  absence  of  any  agree- 
ment therefor.  Ibid. 

Nor  are  surviving  partners  who,  after  the 
death  of  their  coputeer,  conducted  the  bu&i- 
nms  in  all  respects  as  it  had  been  during  his 
lifetime,  without  performing  extra  services, 
entitled  to  compensation  in  the  absence  of 
an  sfrreement  therefor,  where  no  special 
ci  rcums tan  ces  in  tervened  renderi  ng  thei  r 
duties  more  arduous  or  their  services  more 
valuable  than  they  were  prior  to  the  death 
of  the  copartner.  Kimball  v.  Lincoln,  B 
lU.  App.  316,  affirmed  in  09  111.  678. 

As  to  waiver  of  compensation  by  surviv- 
ing partner  continuing  business,  see  Condon 
r.  Callahan,  infra,  II.,  j. 

Completion  6f  huaineas  on  hand. 

It  has  been  said  that  the  surviving  part- 
ner must  complete  all  executory  contracts 
of  the  firm  which  remain  in  force  after  the 
death  of  a  partner,  and  must  settle  the  busi- 
ness of  the  partnership  without  eharf^e 
against  the  partnership  for  his  personal 
services.  Little  v.  Caldwell,  101  Cal.  553. 
40  Am.  St.  Rep.  80,  36  Pac.  107.  This  ob- 
ligation of  the  surviving  partner  is  regarded 
■8  one  of  the  risks  assumed  him  m  en- 
tn^ng  into  the  partnership,  unless  otherwise 
specially  agreed. 

So,  a  son  who  was  in  chaise  of  a  business 
which  he  conducted  as  a  partner  of  his  fa- 
ther, who  resided  elsewhere,  is  not  entitled  to 
compensation  for  setvices  rendered  in  carry- 
ing  on  the  business  of  the  firm  after  his 
ftiUier'fl  death,  where  it  was  contemplated 
between  tbe  partners  that  the  Imsiueaa  of 
17  LJIJL(N.S.) 


the  partnenihip  would  continue  until  the 
completion  of  certain  contracts  betwem  the 
father  and  tbe  partnership,  which  had  not 
been  performed  at  the  Ume  M  the  Utter'a 
death.  Porter  t.  Long,  124  Mich.  S84,  83 
N.  W.  601. 

But  it  is  said  in  Justice  v.  Lairy.  10  Ind. 
App.  272,  66  Am.  St.  Rep.  405,  40  N.  E.  459, 
that,  where  a  surviving  partner  carries  on 
the  partnership  business  in  order  to  com- 

glete  the  enterprise  in  which  the  partnership 
I  engaged,  he  will  be  allowed  compensation. 
So,  in  Condon  v.  Callahan,  116  Tenn.  285, 
I  L.R.A.(N.S.)  643,  112  Am.  St.  Rep.  833, 
80  S.  W.  400,  it  is  held  that  the  rule  that 
a  surviving  partner  is  not  entitled  to  com- 
pensation for  winding  up  the  affairs  of  the 
partnership  does  not  apply  where  the  af- 
fairs are  not  immediately  wound  up,  but 
the  work  in  which  the  partnership  is  en- 
gaged is  carried  to  completion  witii  the  con- 
sent of  the  personal  representatives  of  the 
decedent. 

All  that  can  be  required  of  a  surviving 
partner  is  that  he  proceed  at  once  to  wind 
up  the  partnership  and  account  with  the 
legal  representative  of  the  deceased,  and,  in 
the  absence  of  any  agreement,  he  is  en- 
titled to  no  pay  for  his  personal  services  in 
the  strict  discharge  of  this  duty;  hut  if, 
with  the  assent  of  tbe  administrator  of  the 
deceased  partner,  he  employs  extra  labor  to 
finish  existing  contracts;  if  he  enters  upon 
new  contracts,  employing  the  machinery, 
patents,  and  property  of  the  firm  therein, 
— then,  to  the  extent  of  his  personal  serv- 
ices devoted  to  such  extra  work,  he  is  en- 
titled to  compensation.  Schenkl  t.  Dana, 
118  Mass.  236.  The  property  of  this  firm 
consisted  of  patent  rights  for  valuable  im- 
provements in  weapons  of  war,  with  the  ma- 
chinery, tools,  and  stock  required  for  their 
manufacture,  and  of  certain  unfinished  gov- 
ernment contracts  for  the  supplv  of  the 
same.  The  war  was  in  full  progress.  The 
court  would  not  undertake  to  say,  in  view  of 
the  peculiar  character  of  the  assets,  that 
it  was  not  wise  and  prudent  for  the  sur- 
viving partner,  in  order  to  close  the  con- 
cern to  the  best  advantage  and  to  realize  tbe 
most  for  the  property,  to  complete  existing 
contracts,  and  use  the  tools  and  consume 
the  stock,  if  necessary,  in  filling  further 
government  orders.  The  court  regarded  the 
position  of  the  surviving  partner  as  similar 
to  that  of  a  trustee  who  has  managed  an 
estate  for  the  benefit  of  another  with  his  ap- 
proval, and  who  is  entitled  to  compensation 
when  the  cettui  que  trust  seeks  to  avail  him- 
self of  the  benefits  of  such  management. 

But  an  agreement  made  by  the  executor  of 
a  deceased  partner  with  the  surviving  part- 
ners, that  the  latter  shall  work  up  the  stock 
on  hand  and  account  for  the  profits  after 
paying  all  expenses,  costs,  enarges,  and 
services,  if  an  attempt  to  authorize  a  charjie 
for  their  services  in  closing  up  the  business 
of  the  partnership,  is  beyond  the  power  of 
the  executor,  although  he  was  empowered 
by  the  will  to  co-operate  with  the  surviving 
partners  in  carrying  on  the  business  in  such 
manner,  as  should  be  dedded  beat  for  the  in- 
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terests  of  the  firm.  Brown  v.  McFarland,  41 
Pa.  133,  80  Am.  Dec.  698. 

Where  the  survivor  is  under  no  obligation 
to  continue  the  business,  but  does  so  at  his 
own  peril,  if  the  representatives  of  the  de- 
ceased partner  elect  to  share  in  the  profits, 
a  reasonable  allowance  may  be  deducted  as 
a  compensation  to  the  survivor  for  his  serv- 
ices.   Cameron  v.  Francisco,  26  Ohio  St.  190. 

And,  where  partners  who  have  undertaken 
to  perform  a  construction  contract  have 
agreed  that  each  shall  contribute  his  serv- 
ices without  compensation,  one  who,  upon 
the  other's  death,  performs  the  entire  work 
of  supervision,  is  entitled  to  compensation 
for  that  part  of  the  work  which  deceased 
would  have  contributed  had  he  lived.  Con- 
don V.  Callahan,  supra. 

Continuance  under  testamentary  direction. 

One  who,  after  the  death  of  his  copart- 
ner and  in  accordance  with  the  will  of  the 
latter,  carries  on  the  business  of  workinfr  > 
plantation  forming  part  of  the  assets  of  the 
partnership,  should  not  be  allowed  compen- 
sation for  services  rendered,  in  the  absence 
of  any  agreement  with  his  co-owners,  or  ex- 
pectation on  his  part  that  he  should  receive 
pay.  and  when  he  regarded  himself  as  act'ng 
in  the  capacity  of  surviving  partner  while 
renderinir  the  services.  Tillotson  v.  Til- 
lotson,  34  Conn.  336. 

A  surviving  partner  in  an  enterprise  con- 
templating the  purchase,  improvement,  and 
cultivation  of  waste  land  is  not  entitled  to 
compensation  for  services  rendered  by  him 
subsiequent  to  the  death  of  his  copartner, 
where,  under  the  original  agreement  of  part- 
nership, no  charge  could  have  been  made  for 
services  rendered  by  the  surviving  partner 
in  the  lifetime  of  the  decedent,  and  the  will 
of  the  latter,  although  providing  for  a  con- 
tinuation of  the  businefis,  is  silent  as  to  com- 
pensation for  services  to  be  rendered  by  the 
surviving  partner.  Berry  v.  Folkes,  00 
Miss.  676. 

Survivinj;  partners  appointed,  tinder  the 
will  of  a  deceased  partner,  trustees  of  his 
interest  in  the  partnership,  to  hold  the  same 
in  trust  for  the  equal  benefit  of  the  testa- 
tor's wife  and  son,  and  who  continued  the 
business  for  fourteen  years  without  char- 
ging for  their  services,  are  not  entitled  to 
compensation  where  no  provision  was  made 
therefor  in  the  will.  Evans  v.  Weatherhead, 
24  R.  I.  394,  63  Atl.  280.  The  court  said: 
The  expectation  of  the  testator  seems  to 
have  been  that  the  trustees  would  accept  the 
trust  and  continue  the  business  with  his 
capital  in  it.  Tlieir  duties  required  noth- 
ing more  of  them  than  the  carr)-ing  on  of 
their  own  business,  except  the  keeping  of  atl 
account  of  profits  and  disbursement,  and 
for  this  they  received  their  share  of  the 
benefits  accruing  from  such  an  increase  of 
their  capital. 

Surviving  partners,  appointed  trustees  of 
his  interest,  by  the  will  of  a  deceased  part- 
ner, for  the  equal  benefit  of  his  wife  and  son, 
arc  not  entitled  to  compensation  for  the  loss 
of  his  services,  since  this  is  something  of 
which  ther  knew  when  they  accepted  the 
trust  and  assumed  the  disebarge  of  ita  du- 
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ties,  presumably  for  the  benefit  of  continu- 
ing their  own  business  without  diminution 
of  capital.  Ibid. 

But  an  executor  authorized  hy  the  will  of 
the  testator  to  continue  a  business  in  whidi 
the  latter  was  a  partner,  on  such  terms  as 
shall  be  deemed  just  and  proper,  may  agree 
in  good  faith  to  allow  the  surviving  partner 
a  specified  sum  annually  for  the  loss  of  the 
services  of  the  testator.  Re  Bach,  2  Con- 
noly,  490,  IS  X.  Y.  Siipp.  712. 

That  the  executors  of  a  deceased  partner 
consented  to  a  charge  made  against  the  es- 
tate which  was  in  effect  an  allowance  to  co- 
partners of  addiUonal  compensation  for  their 
services  will  not  sustain  the  charge,  where 
the  will  of  the  deceased  partner  under  which 
they  acted  did  not,  either  in  terms  or  by 
implication,  authorise  the  executors  to  con- 
sent to  such  a  charge.  Kimball  t.  Lincoln. 
6  111.  App.  816,  affirmed  in  90  III.  678. 

In  Barber  v.  Murphy,  23  Ky.  L.  Rep.  286. 
62  8.  W.  894,  a  surviving  partner,  who,  in 
pursuance  of  a  direction  in  the  will  of  his 
deceased  copartner,  and  with  the  consent  of 
the  latter's  heirs,  continued  the  business, 
giving  his  whole  time  and  attention  to  it. 
was  allowed  compensation  for  his  services, 
although  the  business  was  operated  at  a  loss, 
and  without  deciding  whether  the  case  waa 
such  an  exceptional  one  as  to  bring  it  within 
the  exception  to  the  rule,  since  the  allow- 
ance was  not  questioned  by  the  heirs  of  the 
deceased  partner. 

Continuance  with  representative  of  deceased. 

A  surviving  partner,  who,  with  the  ad- 
ministrator of  the  deceased  partner,  con- 
tinued the  business  of  the  partnership  for  a 
short  time,  is  not  entitled  to  compensation 
for  services  which,  under  the  partnership 
contract,  he  was  required  to  render.  Han- 
cock V.  Hancock,  24  Ky.  L.  Rep.  064.  99 
S.  W.  767. 

Partner  acting  as  executor. 

A  surviving  partner  who  is  also  executor 
of  his  deceased  partner  is  not  entitled  to 
compensation  from  the  estate  of  the  latter 
for  services  rendered  in  winding  up  the  part- 
nership business  and  ascertaining  the  de- 
cedent's share.  Pickens's  Estate,  14  W. 
N.  0.  407. 

The  surviving  partner  of  a  special  part- 
nership, who  is  also  executor  of  the  de- 
ceased special  partner,  cannot,  as  sur- 
viving partner,  charge  commissions  for  the 
collection  of  the  debts,  since  it  is  his  le- 
gal duty  to  collect  the  assets  and  wind  up 
the  business  of  the  firm. — a  duty  the  law 
imposes  upon  him  as  an  incident  to  the  con- 
tract of  partnership,  and  for  the  perform- 
ance of  which  no  remuneration  is  promised 
or  implied.    Ames  v.  Downing.  1  Bnidf.  321. 

An  executor  who  is  also  the  surviving 
partner  of  the  decedent  is  entitled  to  no  re- 
muneration for  performing  the  duties  in- 
cident to  his  contract  of  partnership,  of 
winding  up  the  business  of  the  firm.  and. 
in  fixing  the  amount  of  his  commissions 
in  comparison  with  thosie~>vc9i:444  ^  hi* 
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eoezecutora,  everj-thing  done  hy  him  which 
be  wss  bound  to  do  as  the  decedent's  sur- 
▼iving  partner  should  be  eliminated  frcnn 
the  quantum  of  his  serrioes.  Re  Harris,  4 
Dem.  463. 

No  allowance  will  be  made  to  an  executor 
for  his  services  where  the  entire  fund  is  in 
his  hands  as  surviving  partner,  since,  as 
such,  he  is  entitled  to  no  compensation  for 
his  trouble  or  services  in  settling  up  the 
business.    Dodson  v.  Dodson,  0  Heisk.  110. 

A  sarnving  partner  who  is  also  executor 
of  the  estate  of  his  copartner  is  not  entitled, 
in  the  absence  of  anj  agreement  authorizing 
it,  to  compensation  for  services  rendered  in 
winding  up  the  affairs  of  the  firm,  although 
he  mainly  attended  to  it,  where  the  business 
of  the  firm  was  not  carried  on  after  the 
death  of  the  copartner.  Terrell  v.  Rowland, 
86  Kj.  67,  4  8.  W.  825. 

Nor  for  managing  and  carrying  on  the 
partnership  trade  subsequent  to  tiie  death 
of  hiH  copartner.  Burden  v.  Burden,  1  Ves. 
A  B.  170.  In  this  case  Lord  Chancellor  El- 
don  said :  I  take  it  that  the  executor  must 
be  considered  as  carrying  on  the  trade  for 
himself  and  his  eopartoers.  Even  if  he  had 
carried  on  the  trade  under  articles,  he  would 
not,  without  any  express  stipulation,  have 
been  entitled  to  an  allowance  for  his  man- 
s^ment  and  time.  On  the  other  hand,  what 
is  urged  as  to  his  expenses  appears  material, 
as  he  proceeded  on  a  mistake,  considering 
himself  as  sole  owner  of  the  trade.  I  con- 
sider him  as  entitled  to  those  expenses,  but 
not  to  any  allowance  for  his  own  time  and 
labor.  I  take  this  to  be  the  distinetion,  and 
that,  if  a  man  enters  into  articles  of  co- 
inrtnership,  and  the  children  are  to  succeed 
to  the  share  of  their  parent,  a  surviving 
partner  is  not  entitled  to  an  allowance  for 
carrying  on  the  trade.  What  is  this  but  a 
case  of  voluntary  management  by  a  surviv- 
ing partner  for  himself  and  the  children  of 
a  deceased  partner! 

The  authority  of  Burden  v.  Burden,  su- 
pra, was  contended  by  counsel  in  Colgin  v. 
rnmmins,  1  Port.  (Ala.)  148,  to  have  been 
destroyed  by  the  decree  subsequently  pro- 
nounced by  the  same  chancellor  in  Brown  v. 
De  Tastet.  Jacob.  284.  The  court  said:  I 
have  examined  the  lattor  ease,  and  cannot 
a<(sent  to  the  conclusion  drawn  from  it  by 
the  counsel.  It  would,  indeed,  be  a  fact 
somewhat  remarkable,  to  say  the  least  of 
it.  that  ft  chancellor,  and  that  chancellor 
Lord  Eldon.  should  have  thus  overruled  the 
doctrine  which  he  himself  has  solemnly  de- 
clared, without  even  adverting  to  his  former 
adjudications.  But  I  do  not  think  he  has 
done  so.  In  the  last  decree  which  the  report 
«f  this  ease  discloses,  a  reference  is  ordered 
to  the  master,  directing  him  to  permit  such 
claims  foF  tiie  management,  transacting, 
and  carrying  on  of  the  business  to  be  sub- 
mitted to  him  as  the  Bur\'iving  partner  was 
advised  he  ought  to  have;  and  directing  him, 
further,  to  state  the  facta  and  reasons  upon 
which  he  shall  have  adjudged  any  allow- 
auMS  to  be  just  allowances,  if,  on  behalf 
itf  plaintiff,  he  shall  be  requested  to  do  so; 
mi  state  the  facts  and  reasons  upon  which 
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he  shall  adjudge  any  allowance  prayed  not 
to  be  just,  if  he  shall  be  requested  by  defend- 
ant so  to  do.  It  is  not  apparent  from  the 
case  what  was  the  nature  or  extent  of  the 
allowances  contemplated;  for  the  chancellor 
expressly  says,  in  answer  to  an  (Ejection  to 
a  former  order,  making  allowance  to  De 
Tastet  for  his  personal  services  and  credit: 
"I  do  not  mean  to  intimate  whether  the 
master  should  allow  wages,  as  they  are 
called,  or  compensation ;  hut  it  cannot  be 
denied  that,. if  the  business  be  such  that,  on 
the  death  of  the  party,  other  persons  are 
concerned  in  aiding  it  by  the  application  of 
their  skill,  their  services,  and  their  money, 
a  great  deal  may  be  included  under  the  head 
of  just  allowances,  which,  till  the  master 
has  thoroughly  sifted  it,  the  court  cannot 
determine."  The  vice  chancellor's  order, 
commanding  the  master  so  to  take  the  ac- 
count as  to  show  what  was  reasonable  com- 
pensation for  the  personal  services  and  at- 
tention of  the  survivor,  was  reversed  1^  the 
chancellor,  and  another  account  ordered,  as 
above  stated,  which  should  disclose  the 
grounds  upon  which  any  allowance  claimed 
should  be  either  admitted  or  rejected  by  the 
master.  If  I  were  to  concede  that  the  al- 
lowance here  contemplated  by  the  chancel- 
lor was  for  the  personal  services  of  De 
Tastet,  and  not  for  those  of  other  persons 
who  were  also  engaged  in  the  transact'on 
of  the  business,  carried  on  with  the  funds  of 
the  deceased,  yet  the  facts  of  the  case  are  so 
variant  from  those  of  Burden  v.  Burden, 
and  of  the  case  before  us  for  adjudication, 
that  the  concession  would  not  be  material. 
The  business  in  that  ease  was  a  dealing 
upon  money  and  bills  of  exchange,  and  was 
carried  on  by  making  new  adventures  on  the 
funds  after  the  death  of  a  partner,  in  which 
case  his  representatives  might  either  have 
claimed  the  money  of  the  deceased,  with  in- 
terest, or  his  share  of  the  profit  made  by  the 
use  of  that  money;  and,  if  the  whole  profits 
were  claimed,  as  was  done  by  his  repre- 
sentatives, the  question  would  well  arise, 
whether  allowance  should  not  be  made  to 
all  who,  by  their  labor  and  skill,  wielded  the 
fund,  so  as  to  make  it  productive  of  the 
profits  claimed.  An  allowance  for  the  per- 
sonal services  of  De  Tastet  would  not  be  at 
all  decisive  in  favor  of  an  allowance  of  that 
character  in  the  case  before  us;  in  which, 
like  that  of  Burden  t.  Burden,  the  only 
business  done  after  the  dissolution  was  such 
as  was  necessary  to  winding  up  the  concern. 

As  to  the  alleged  conflict  between  these 
two  cases,  it  was  further  said  in  Bestty  v. 
Wray,  19  Pa.  516,  57  Am.  Dec.  877:  In 
Burden  v.  Burden,  supra,  a  surviving  part- 
ner, though  allowed  his  expenses,  was  not 
allowed  for  his  trouble.  Lord  Eldon  remark- 
ing that,  had  he  eanried  on  the  trade  for  the 
benefit  of  the  children  under  the  articles, 
but  without  an  express  stipulation  for  it. 
he  would  have  been  entitled  to  no  more. 
But  services  in  winding  up  are  rendered  for 
the  benefit  of  the  firm,  under  an  implied 
covenant  in  the  articles,  or  an  implied  prom- 
ise where  the  contract  is  a  parol  one,  as 
much  as  serriees  after  the  death,  under  an 
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eipresB  covenant  or  promise.  Tet,  in  tbe 
subsequent  case  of  Brown  v.  De  Tastet,  su- 
pra, the  survivor  was  allowed  to  charge 
for  his  management.  Surely  that  case  was 
not  thorough^  considered. 

BurdMi  T.  Borden  was  followed  In  Stock* 
en  T.  Dawson,  6  Beav.  371. 

A  surviving  partner  who  is  appointed  ad- 
ministrator of  the  estate  of  his  deceased 
copartner  it  not  entitled  to  compensation 
for  his  services  rendered  in  carrying  on  the 
business  in  good  faith,  although  his  serv- 
ice resulted  in  a  proflt,  and  even  though 
he  had  been  allowed  a  salary  during  the  ex- 
istence ot  the  partnership,  where  no  consent 
on  the  part  of  the  next  of  kin  that  he  should 
continue  the  business  or  draw  a  salary  is 
shown.  Clausen  v.  Puvogel,  114  App.  Div. 
4SB,  100  N.  Y.  Supp.  49. 

But  it  seems  that  a  surviving  partner 
acting  as  administrator  of  his  deceased  part- 
ner, who  successfully  continues  the  business 
at  the  request  of  all  the  parties  in  Interest, 
provided  they  are  competent  to  consent,  will 
be  entitled  to  receive  a  salary  justly  earned 
1^  him  in  coadiicting  the  business.  Ibid. 

And  it  has  been  held  that  a  son  in  part- 
nership with  hia  father,  and  entitled  to  re- 
ceive one  fifth  of  the  net  profits,  and  who, 
after  his  father's  death,  acta  as  his  execu- 
tor and  continues  the  business  under  au- 
thority conferred  by  the  will,  is  entitled  to 
receive  not  only  hi*  share  oi  the  profits, 
but  also  a  weekly  salary  and  a  certain  share 
of  the  net  proflto,  designated  in  the  will  as 
compensation  to  the  executor  carrying  on 
the  business,  although  he  had  not  been  ad- 
mitted to  partnership  with  his  father  at  the 
time  the  latter  made  his  will.  Allen's  Ap- 
peal.  125  Pa.  644.  17  Atl.  463. 

As  to  the  right'  of  a  surviving  partner, 
acting  as  executor  or  administrator  of  his 
deceased  copartner,  to  claim  commissions, 
it  has  been  held  tliat  an  executor  in  India 
is  entitled  to  6  per  cent  commisnion  upon 
the  assets  of  the  testator,  arising  from  deltts 
due  him,  or  consisting  of  money  in  the 
hands  of  the  executor  and  his  partners  In 
trade,  of  which  the  testator  had  been  one. 
Cockerel!  v.  Barher,  2  Rubs.  Ch.  685. 
'  In  Crow  V.  Weidner,  36  Mo.  412,  It  ap- 
pears that  a  surviving  partner  who  had 
given  the  statutory  bond  and  administered 
the  partnership  took  credit  for  commis- 
sions, but  the  right  to  take  such  credit  was 
in  no  way  considered  or  passed  upon  by  the 
court. 

A  snrviving  partner  who  administers  upon 
the  effects  of  the  copartnershin  is  entitled, 
under  Mo.  Rev.  Stat.  18R0.  S  222,  to  a  com- 
mission of  3  per  cent  on  the  interest  of  the 
deceased  partner  as  full  compensation  for 
his  services  and  trouble;  but  a  cinim  for 
services  beyond  that  amount  is  fnrbidden  by 
the  common  law.  Roberts  v.  Hendrickson, 
76  Mo.  App.  484. 

But  a  surviving  partner  who  administered 
upon  the  partnership  estate,  and  whose  final 
Rpttlement  was  filed  before  Mo.  Rev.  Stat. 
1879,  S  229,  took  effect,  is  not  entitled  to  a 
coiiimipslon  of  3  per  cent  allowed  by  that  act 
to  the  surviving  partner  for  his  services  and 
17L.R.A.(N.S.) 


trouble  in  administering  upon  the  effects  of 
the  copartnership.  Be  Tutt,  41  Mo.  App. 
662. 

A  surviving  partner  who  baa  given  the  stat- 
utoiy  bond  and  administored  the  partnership 
effects  is  not  entitled,  either  at  common  law 
or  under  the  statutes  f»f  the  itate  of  Mis- 
souri, to  receive  a  commission  allowed  to 
administrators,  or  any  other  eommission, 
on  the  ground  of  the  partnership  asseto 
which  passed  through  hia  hands  on  winding 
up  the  partnership  affairs.  Qxtgawj  Men- 
efee,  83  Mo.  418. 

A  surviving  partner  who  administers  on 
the  partnership  estate  under  the  common 
law  IS  not  entitled  to  commissions.  Scud- 
der  V.  Ames,  89  Mo.  496,  14  8.  W.  625.  Tlie 
court  said:    The  effect  of  the  statutory  re- 

?[uirement  as  to  giving  bond  being  only  to 
mpose  the  burden  of  giving  security  on 
the  surviving  partner,  but  not  bestowing 
any  emolument  upcni  him.  leaving  him.  in 
this  respect,  as  ne  waa  at  common  law, 
bound  to  discharge  bis  duties  in  relation  to 
preserving  and  caring  for  the  partnership 
estate  without  extra  compensation;  duties 
which  the  common  law  implies  are  incident 
to  the  contract  of  copartnership. — duties 
which  remain  in  the  absence  or  disability 
of  the  copartner,  whether  occasioned  by 
causes  ol  a  temporary  nature,  as.  for  in- 
stance, sickness,  or  a  permanent  nature,  aa 
for  instance,  death. 

The  rule  that  an  executor  Is  not  entitled 
to  receive  as  compensation  for  services  ren- 
dered the  estate  more  than  his  commissions 
allowed  by  statute,  however  meritorious  or 
extraordinary  his  services  may  have  been, 
is  not  chan)^  by  the  fact  that  he  was  a 
copartner  of  the  decedent,  and  authorized 
to  continue  the  business  by  the  testator's 
will,  which  made  no  provision  for  additional 
compensation.  Re  Dummett,  38  Misc.  477, 
77  N.  Y.  Supp.  Ills. 

A  surviving  and  managing  partner  who  is 
also  administrator  of  his  deceased  partner 
is  not  entitled  to  commissions  on  sums  ad- 
vanced to  himself,  as  administrator,  from 
the  funds  of  the  partnership.  Frader  t. 
Prazier,  77  Va.  775.  The  court  remarked; 
It  seems  that  a  profit  might  be  thus  mads 
by  this  administrator  In  that  way  if  the 
charge  should  be  so  made. 

Partner  acting  as  receiver. 

A  surviving  partner  appointed  receiver  of 
the  firm  assets,  who  discharges  no  duties  in 
the  settlement  of  the  firm  business  other 
than,  as  surviving  partner,  he  is  bonnd  to 
do  without  compensation,  is  not  entitled  to 
compensation  for  hia  servicea.  Berry  v. 
Jones,  11  Heisk.  200,  27  Am.  Rep.  742.  The 
court  observed :  We  think,  as  the  defendant 
insisted  upon  his  right  as  surviving  partner 
to  settle  the  bUHinesa,  he  must  be  held  to 
have  done  so  under  the  same  rule  applicable 
in  other  cases, — that  ia,  without  compensa- 
tion. 

A  surviving  partner  appointed  receiver 
of  the  firm  property  with  a  apecified  com- 
pensation cannot  thereafter  claim  compen- 
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■ation  to  which  be  was  entitled  under  the 
partnenhip  artielea  of  ■greemeDt.  Lennig 

Lenniff,  11  W.  N.  a  iC 

But  ft  surviTing  partner  appointed  re- 
eeiver  of  the  partneraiiip  to  collect  the  part- 
nership aaaete  for  the  convenience  of  both 

ErtioB,  and  on  the  termi  that  he  should 
paid  a  certain  remuneration,  will  be  al- 
Imnd  to  dednet  hia  remiuieration  out  of 
the  monej*  in  his  hands  as  reeeiTer,  al- 
thongh  he  is  shown  by  the  partnership  ae- 
eonnta  to  be  a  debtor  to  the  firm  in  a  mnch 
greater  amount,  which  he  is  wholly  unable 
to  pay.  Davy  v.  Scarth  [1906]  1  Ch.  66. 
The  court  stated:  Tliis  was  an  arrangement 
between  the  parties  with  the  sanction  of  the 
court.  The  honor  of  the  court  is  inTotved 
in  seeing  that  the  arranfrement  is  fulfilled 
with  the  utmost  punctuality.  Moreover,  it 
is  not  suggested  but  that  he  has  done  the 
work  properly.  I  think  that,  irrespective 
of  his  duty  to  the  partnership,  he  is  enti- 
tled to  have  the  remuneration  paid  to  him 
in  order  that  he  may  he  able  to  keep  him- 
self alive  while  fae  is  doing  hia  work  as  re- 
ceiver. 

See  also  Jenntngs's  Case;  Honore  Col- 
meanil;  Todd  t.  Rich;  Brien  t.  Harriman, — 
supra,  II.,  g,  1. 

h.  Contractual  right  to  compeHmtton. 

1,  Expreaa  cotUract. 

The  general  rule  governing  the  subject  of 
this  note  has  been  outlined  under  II.,  a, 
anpra.  Its  usual  statement  is  that  a  part- 
ner is  not  entitled  to  compensation  for  serv- 
ices rendered  to  the  partnership  in  the  ab- 
sence of  an  agreement  therefor,  express  or 
implied.  Claims  for  compensation,  based  on 
contractual  right,  constitute  the  leading  ex- 
ceptions to  the  operation  of  the  general  rule. 
Cases  of  express  contract  are  treated  in  this 
subdivision.  Those  involving  implied  con- 
tracts for  compensation  are  considered  un- 
der the  following  subdivision,  II.,  h,  2. 

A  partner  is  entitled  to  compensation  for 
services  rendered  to  the  firm  under  an  agree- 
ment with  hi*  copartner  that  he  shall  he 
paid  therefor.  Shirk's  Appeal,  8  Brewst 
(Pa.)  119;  Lassiter  v,  Jackman,  S8  Ind. 
118;  Wisner  y.  Field,  11  N.  D.  267, 1)1  N.  W. 
67 ;  Robinson  T.  Oreen,  5  Harr.  (Del.)  116; 
Lee  T.  Davis,  70  Ind.  464. 

An  agreement  between  partners  for  the 
payment  of  salaries  to  themselves  tn  consid- 
eration of  their  doing  more  work  for  the 
finn.fe  a  matter  of  management  or  adminis- 
tration of  the  partnership  business,  and,  as 
such,  by  the  terms  of  the  statute,  binding 
upon  an  assienee  of  the  share  of  a  partner. 
Garwood  v.  Paynter  [1903]  1  Ch.  236. 

Partners  who  manage  the  6rm-  business 
under  an  agreement  with  the  third  partner 
that  thpy  will  give  their  personal  attention 
to  it  and  receive  therefor  a  specified  yearly 
allowance  are  entitled  to  the  stipulated  com- 
pensation as  aeainst  one  to  whom  such  third 
partner  sold  his  interest,  after  which  event 
the  business  was  continued  as  before,  with- 
out interruption  or  any  new  agreement. 
Wilson  V.  IJneberger.  88  N.  C,  524. 
17L.R.A.(N.S.) 


But  one  who  purchases  an  interest  in  a 
mining  partnership  is  not  liable  for  serv- 
ices rendered  by  one  of  the  partners  prior 
to  the  time  he  came  into  the  partnership, 
unless  he  assumes  and  agrees  to  pay  the 
same.  Galigher  t.  Lockhart,  11  Mont.  109, 
27  Pac.  446. 

Under  an  agreanoit  that  a  partner  takini; 
general  eharga  of  the  business  and  giving  it 
his  whole  time  and  attention,  while  the 
other  partners  give  their  attention  mainly 
to  other  pursuite,  shall  receive  special  com- 
pensation, the  amount  of  which  is  not  fixed, 
he  is  entitled  to  receive  the  reasonable  value 
of  his  services.  Strattan  v.  Ti^b,  8  111.  App. 
225. 

But,  under  articles  of  copartnership  stip- 
ulating that  a  partner  shall  devote  his  en- 
tire time,  skill,  and  attention  to  the  prose* 

cution  of  the  firm  business,  but  not  provid- 
ing for  the  payment  of  any  compensation  or 
salary  therefor,  a  further  stipulation  that 
the  partners,  during  the  first  five  years  of 
the  copartnership,  shall  draw  no  more  mon- 
ey out  of  their  business  for  their  own  per- 
sonal use  than  shall  be  absolutely  necessary 
for  the  support  of  their  families,  which  shall 
not  exceed  a  specified  sum  per  month,  the 
residue  of  the  profits  to  be  applied  to  the 
business  of  the  firm,  is  in  no  sense  an  agree- 
ment for  the  payment  of  a  compensation  or 
salary,  hut  rather  constitutes  a  division  be- 
tween the  partners  pro  tanto  of  the  partner- 
ship asseta,  and  actr  as  a  limitation,  for 
the  period  of  five  years,  upon  their  division 
of  the  profits.  Qenxi  t.  Gatean,  16  111. 
App.  5S0. 

Kor  is  a  partner  who  covenants  In  the 
agreement  of  copartnership  to  devote  his 
time  exclusively  thereto  for  a  stipulated 
compensation,  irrespective  of  profits  tn  be 
charged  as  wages  or  expenses,  entitled  to 
fluch  compensation  when  unable  to  perform 
the  anticipated  services  by  reason  or  illn'^ss. 
Hunter  t.  Littie,  17  N.  T.  Week.  Dig.  600. 
The  ground  of  this  decision  la  thus  stated: 
A  partner  is  not  required  to  devote  all  his 
time  personally  to  the  management  of  tiie 
business,  in  the  absence  of  a  covenant  to 
that  efl'ect.  There  is  a  general  obligation 
i>pon  the  partners  to  devote  themselves  to 
the  interests  of  the  firm ;  apart  from  that, 
a  partner  may  oigage  in  as  many  businesses 
as  he  pleaaea.  The  covenant  in  question, 
therefore,  adds  to  the  general  requirement 
of  services  to  be  rendered  by  partners. 
There  is  an  agreement  to  devote  tiis  time 
exclusively  to  the  partnership  business  by 
one  partner,  and  an  agreem^t  in  return  by 
the  partnership  to  pay  for  such  services  ir- 
respective of  profits.  No  reason  is  perceived 
why  the  party  who  is  to  furnish  services 
for  compensation  shall  receive  the  compen- 
sation without  furnishing  the  services.  The 
general  liahili^  to  siekneAs  hy  partnera  Is 
considered  in  the  formation  of  the  agree- 
ment. If  there  ia  no  covenant,  sickneaa  will 
not  generally  be  charged  against  a  part- 
ner. In  the  present  case  the  agreement  to 
furnish  labor  is  apecifle»  and  It  must  be  fur- 
nished. 

Under  a  partnerahip  agrranenb  contom- 

Digitized  by  LiOOg  IC 


410 


WASHlXyiXJX  SUPREME  COURT. 


|>Iatiiig  the  operation  of  two  distilloriM,  ono 
to  be  managra  by  each  of  the  partners,  anil 
allowing  eaeli  of  the  partners  a  npecined 
fliim  for  his  services  in  the  husinesa,  one 
itt  them  is  not  entitled  to  a  monthly  coni- 
)>etisation  where  he  performed  no  services, 
although  he  was  roady  to  do  so,  and  did  not 
iHH-ausf  it  was  agreed  that  it  would  be  un- 
pn>fi table  to  operate  more  'than  one  of  the 
diHtilleries.  Stone  v.  Hattingly,  14  Ky.  L. 
liep.  113,  10  S.  W.  402. 

If  a  partner  who  was  to  have  charge  of 
Oip  business  and  give  his  personal  attention 
to  its  management  for  a  stipulated  com  pen - 
MHtion  did  not  attend  thereto  as  faithfully 
and  continuously  as  he  was  required  to  do 
under  the  partnership  articles,  the  loss  to 
the  buaineffi  by  reaiion  of  his  inattention 
should  be  computed  at  the  stipulated 
amount.  Brandt  v.  Edwards.  01  Minn.  505, 
118  K.  W.  (147. 

Under  articles  of  copartnership  providing 
that  a  apecial  partner  in  a  Arm  carrying  on 
business  as  contractors  and  builders  shall 
receive  a  specified  sum  per  day  and  one 
fourth  of  the  net  profits  in  addition,  such 
/jci-  diem  allowance  should  be  deducted  from 
the  groaa  earnings  of  the  buninesa  when  com- 
puting the  net  profits.  Cook  v.  Phillips,  16 
111.  App.  446. 

It  is  competent  for  partners  to  agree  that 
one  shall  render  extra  services,  taking  hia 
rink  of  compensation  out  of  anticipated 
profits,  and  that  such  compen»ation  shall  be 
one  half  of  the  profits  if  any  are  made. 
Jlasbrouck  t.  Childs,  3  Bosw.  105. 

Failure  to  realize  profits  does  not  neces- 
sarily preclude  a  partner  from  receiving 
compensation.  Thus,  under  articles  of  part- 
nf-rship  providing  that  the  resident  and  ac- 
tive partner  should  receive  one  fourth  of 
the  net  profits,  and  that,  in  case  they  should 
not  amount  to  the  sum  of  $3,000  at  the 
close  of  each  ^ear,  the  copartner  would  pay 
thft  sum  required  to  make  up  that  amount, 
such  resident  partner  was  entitled  to  re- 
ceive his  stipulated  minimum  Hhare  in  a 
year  in  which  no  profits  were  realized.  Du- 
mnnt  v.  Ruepprecht.  38  Ala.  175. 

A  partner  who  brings  into  the  firm  noth- 
ing but  bis  industry  and  his  knowledge  of 
business,  and  who  is  authorized  by  the  ar- 
ticles of  copartnership  to  take  out  of  the 
funds  of  the  firm  a  specified  sum  each  month 
for  his  personal  expenses,  such  amount  to 
i>c  deducted  from  his  share  of  the  profits, 
cannot  be  compelled,  after  dissolution  of  the 
firm,  to  refund  to  his  copartner  the  amount 
received,  on  the  ground  that  no  profits  had 
l)een  made,  where  the  failure  to  make  prof- 
its was  caused  by  the  want  of  capital  which 
the  copartnership  had  agreed  to  furnish, 
but  failed  to  do  bo.  Bonis  v.  Louvrier,  8 
1m..  Ann.  4. 

But  the  active  partner  of  a  firm  formed 
for  a  term  of  one  year,  who,  it  is  stipu- 
lated in  the  articles  of  copartnership,  shall 
not  be  entitled  to  compensation  for  his 
personal  services  if  the  firm  makes  no  prof- 
\U.  cannot  claim  compensation  for  the  sec- 
ond year  of  the  existence  of  the  firm,  where 
no  new  agreement  is  entered  into  and  no  i 
17  L.BJl.(N.S.) 


froflts  are  made.  Bradlm*  v.  Chamberlin, 
6  Vt.  613.  The  reason  ^iven  for  this  rul- 
ing is  that,  since  the  parties  continued  their 
mercantile  business  by  mutual  consent  after 
the  expiration  of  the  year,  without  anything 
being  said  as  to  the  terms  .upon  which  it 
should  be  continued,  it  must  be  imderstood 
that  it  was  but  an  extension  of  the  time  of 
the  original  articles  of  copartnership. 

An  agreement  that  the  business  of  a  part- 
nership shall  be  carried  on  by  one  partner, 
and  that  he  shall  receive  three  fourths  of 
the  profits  of  the  partnership,  intends  that 
he  shall  have  one  half  of  the  profits  for  his 
extra  services  if  profits  are  made,  and  no 
compensation  for  such  services  except  in 
that  way,   Hasbrouck  t.  Childs,  supra. 

Under  an  a^^eement  that  a  partner  who 
is  to  act  as  treasurer  of  the  copartnership 
and  keep  the  books  shall  "receive  for  bis 
services  10  per  oent  on  the  business"  he  is 
entitled  to  receive  10  per  cent  of  the  profits, 
rather  than  the  gross  amount  of  the  busi- 
nesB, — especially  where  that  view  is  in  con- 
sonance with  all  the  provisions  of  the  part- 
nership articles,  and  is  in  accordance  with 
the  practical  construction  put  upon  them 
by  the  parties.  Funek  t.  Haskell,  132  Mass. 
5S0. 

The  rule  that  the  property  of  a  partner- 
ship shall  be  first  applied  to  the  payment  of 
the  debts  of  the  concern  before  there  can  be 
any  division  of  the  assets  is  applicable  when 
a  member  of  the  firm  is  to  be  compensated 
for  his  services  out  of  the  profits,  since 
there  would  be  difficulty  In  oscertainingr 
such  profits  until  the  daims  against  tlS^ 
firm  was  adjusted.  Luce  v.  Hartshorn,  7 
Lans.  331,  affirmed  in  66  N.  Y.  621. 

As  to  share  of  profits  as  compensation, 
see  Mills  v.  Fellows;  Lee  v.  Lashbrooke; 
Anderson  v.  Taylor;  Roth  v.  Boies;  Mc- 
Bride  V.  Stradley;  Heath  v.  Waters;  War- 
ren V.  Raben, — supra,  II.,  a. 

A  salary  payable  out  of  profits  yearly 
may  be  recovered  at  law,  if  profits  are 
proved  sufficient  to  pay.  Robinson  v.  Green, 
5  Harr.  (Del.)  115. 

One  entering  into  a  partnership  for  a 
term  of  years,  and  entitled  by  the  articles 
of  copartnership  to  receive  a  specified  year- 
ly salary  in  addition  to  sharing  the  profits, 
is  entitled  to  claim  such  salary  for  yean 
subsequent  to  the  expiration  of  the  term  of 
the  partnership  as  originally  fixed,  where  the 
business  was  continued  without  any  new 
agreement.  Gresham  v.  Harcourt  (Tex. 
Civ.  App.)  50  S.  W.  1058. 

Under  a  partnership  agreement  providing 
that,  in  settling  the  afi'aire  of  the  partner- 
ship, one  of  the  partners  is  to  receive  for 
services  a  specified  salary  per  year  for  at- 
tending to  the  business,  to  be  taken  out  be- 
fore a  division,  such  partner  is  entitltil 
to  the  stipulated  amount  for  past  services, 
and  is  nut  restricted  to  payuient  for  serv- 
ices in  making  settlement.  McCuIIough  v. 
Barr,  145  Pa.  450,  22  Atl.  962. 

But  a  partner  entitled  by  the  articles  of 
partnership  to  receive  a  specified  yearly 
salary,  after  the  payment  of  which  the  prof- 
1  its  are  to  be  divided  equally  between  the 
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partners,  extinguishes  his  right  thereto 
where  he  subsequently  assigns  to  his  co- 
partner all  his  interest  in  the  buainess  and 
a)l  such  sums  of  mon^  as  are  owing  to  him, 
in  consideration  that  the  latter  ^all  save 
him  harmless  from  all  debts  and  liabili- 
ties of  the  partnership,  and  further  stipu- 
lates tbat  the  partnership  be  dissolved,  and 
that  the  articles  of  a^^reement  therefor  be 
canceled.   Wright  v.  Troop,  70  Me.  346. 

An  article  in  a  partnership  agreement 
hj  which  one  of  the  partners  binds  himself 
not  to  take  out  of  the  business  or  stock  in 
trade  of  the  firm  more  than  a  speeifled  sum 

Ser  annum,  in  goods,  or  money,  or  both, 
oes  not  entitle  such  person  to  the  sum 
specified  in  addition  to  his  share  of  the 
profits,  and  in  consideration  of  his  giving 
his  undivided  personal  attention  to  the  buai- 
ness of  the  firm.  Baltzell  v.  Trump.  1  Md. 
Oh.  617.  affirmed  in  3  Md.  295. 

Under  articles  of  copartnership  provid- 
ing  that  one  of  the  partners  shall  receive  a 
specified  sum  monthly  as  payment  for  his 
services,  to  be  paid  from  the  principal  if 
the  profits  are  not  sufficient,  and,  if  the 
principal  is  not  sufficient,  by  the  other  part- 
ner; such  salary  to  be  treated  as  an  ex- 
pense of  the  business  necessarily  incurred 
and  to  be  paid  before  profits  can  be  divided, 
— the  salary  is  not  payable  unless  such  part- 
ner renders  the  contemplated  services.  Kin- 
ney V.  Maher,  156  Mass.  252,  30  TH.  E.  818. 
The  court  said:  This  sum  was  to  be  paid 
a»  gttid  pro  quo  for  services  actually  ren- 
dered, and,  if  no  services  were  rendered,  the 
payment  was  not  to  be  made. 

A  partner  furnishing  the  capital  invested 
in  the  business,  and  entitled  by  agreement 
to  receive  a  specified  monthly  salary,  but  a 
portion  of  which  was  credited  to  him  on  the 
firm  books,  and  the  balance  to  another  part- 
ner under  a  secret  agreement  with  the  lat- 
ter that  the  whole  amount  should  belong  to 
the  former,  is  not  entitled  to  take  from  the 
firm  assets,  after  dissolution,  a  larger  sum 
than  that  credited.  Keiley  v.  Turner,  81 
Md.  269,  31  Atl.  700. 

So,  a  partner  who,  by  the  direction  of  his 
ropartner,  given  to  the  bookkeeper,  is  cred- 
ited on  the  books  of  the  firm  with  a  certain 
amount  for  each  day  that  he  works,  is  bound 
by  such  amount,  although  it  is  a  very  small 
compensation  considering  the  character  ot 
his  services  to  the  firm,  where,  as  a  part- 
ner, he  had  a  right  to  examine  the  books 
of  the  partnership,  and  made  no  objection 
to  the  amount  entered  therein  in  his  favor. 
Bales  T.  Fterrell,  20  Ky.  L.  Rep.  15fl4,  40  S. 
W.  759. 

An  agreement  made  by  a  partner  enti- 
tled to  draw  a  specified  amount  in  weekly 
sums,  and  to  receive  a  certain  percentage 
of  the  gross  receipts  of  the  business  as 
salaiy,  that,  if  he  should  be  chospn  presi- 
dent, at  a  certain  salary,  of  a  corporation 
to  which  a  substantial  part  of  the  firm's 
business  was  transferrea,  and  should  be 
given  a  certain  percentage  of  the  net  profits, 
his  copartner  should  be  released  from  all 
liability  by  reason  of  the  percentage  pro- 
vided for  in  the  partnership  articles,  con- 
17LA^(N^.) 


templated  a  continuance  of  the  business  of 
the  partnership,  and  that  its  provisions 
should  govern  the  rights  of  the  parties,  ex- 
cept under  the  circumstances  mentioned. 
Hagenbucble  v.  Schultz,  69  Hun,  183,  23  N. 
¥.  Supp.  611. 

A  salary  payable  to  one  of  the  members 
of  a  partnership,  under  the  terms  of  the  ar- 
ticles of  partnership,  is  terminated  upon  a 
dissolution  of  the  firm  by  the  death  of  a 
copartner,  by  which  event  the  salaried  part- 
ner becomes  a  surviving  partner  with  the 
duty  resting  upon  him  to  wind  up  the  busi- 
ness and  settle  its  accounts.  McCullough 
V.  Barr,  supra. 

That,  by  a  secret  arrangement  between 
two  out  of  three  partners  when  salaries 
theretofore  paid  to  the  members  of  the  firm 
were  discontinued,  it  was  understood  that 
the  salary  of  one  of  them  should  be  contin- 
ued, does  not  entitle  the  latter  to  still  claim 
the  stipulated  amount  after  dissolution  of 
the  firm.   Keiley  v.  Turner,  supra. 

Tbat  a  widow  of  a  deceased  partner,  when 
notified  by  the  surviving  partner  of  hir> 
intention  to  charge  for  half  the  value  of  his 
services  in  managing  the  business  of  th<^ 
partnership  since  its  dissolution,  replied 
that  she  did  not  think  it  was  right,  but 
that,  if  it  was  right,  she  would  pay  it,  does 
not  show  an  acquiescence  on  her  part  equiv- 
alent to  an  agreement  between  the  partners 
to  pay  for  the  services.  Smith  v.  Smith. 
SI  La.  Ann.  72,  24  So.  618. 

A  statement  by  a  partner  that  he  was 
willing  to  compensate  his  copartner  liber- 
ally for  his  services  in  a  certain  transaction 
of  the  firm  is  not  binding,  if  it  can  be  con- 
strued into  a  promise  at  all,  since  it  was 
not  made  to  the  partner,  and  did  not  pur- 
port to  be  an  agreement  between  all  f;he 
partners,  and  could,  at  mmt,  be  construed 
only  as  a  promise  on  a  past  consideration. 
Butner  v.  Lemly,  58  N.  C.  (6  Jones,  Eq.) 
146. 

Under  a  written  contract  between  part- 
ners in  the  distillery  business,  providing 
that  one  of  them  is  to  furnish  all  the  ware- 
housing and  to  receive  all  storage  for  his 
own  account,  the  latter  is  not  entitled  to 
charge  storage  on  whisky  while  in  the  ware- 
house and  before  its  sale,  where  the  evidence 
shows  that  it  was  the  understanding  of  the 
parties,  at  the  time  the  contract  was  exe- 
cuted, that  he  shoiild  not  do  so,  Edelen  v. 
Walker,  21  Ky.  L.  Rep.  839,  63  S.  W.  38. 

One  of  the  partners  in  a  transaction  in- 
volving the  purchase,  management,  and  sale 
of  real  estate  may  properly,  in  pursuance 
of  an  agreement  between  them,  be  allowed 
compensation  for  services  performed  in  mak- 
ing repairs,  buying  material,  superintend- 
ing the  work,  and  collecting  rents.  Hnag  v. 
Alderman,  184  Mass.  217,  68  N.  E.  1S>9. 

One  jointly  interested  with  two  others  in 
real  estate,  who,  at  their  request,  took 
charge  of  the  property,  making  improve- 
ments thereon  and  superintending  the  build- 
ing and  management  of  a  mill,  is  entitled 
to  compensation  for  his  services  whether 
he  was  regarded  as  a  partner  or  a  tenant 
in  common,  where  one  of  the  owners  gavit 
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no  ftttentioQ  to  the  businesa,  and  the  other, 
whom  it  was  expected  would  devote  his  serv- 
ices to  the  enterprise,  died, — especially 
where  it  was  deflniteV  understood  or  agreed 
that  the  persons  actively  conductinj;  the 
business  should  be  paid.  Sears  v.  Munson, 
23  Iowa,  380.- 

An  agreement  between  partners  fn  a  min- 
log  venture,  that  one  of  them  shall  receive 
a  specified  ram  for  managing  the  business, 
entitles  raeh  partner  to  a  payment  of  the 
stipulated  amount  out  of  the  funds  of  the 
copartnership.  Weaver  v.  Upton,  20  K.  C. 
(7  Ired.  L.)  458. 

One  who,  with  others,  purchased  real  and 
personal  property,  including  a  newspaper, 
from  an  estate,  with  the  intention  of 
jointly  publishing  the  paper,  and  who  was 
allowed  to  retain  a  piece  of  land  as  eom- 
pensation  for  his  worlc  in  nt^tiating  for 
the  property,  upon  his  representation  that 
it  was  worth  but  a  certain  amount,  when 
it  was  in  fact  worth  four  times  that  sum, 
will  be  required  to  divide  his  property  with 
his  associates  according  to  their  respective 
Interests.   Huiskamp  v.  West,  47  Fed.  236. 

3.  Implied  contract. 

The  general  rule  denyinff  any  remunera- 
tion to  a  partner  for  services  rendered  in 
the  business  of  the  copartnership,  unless 
there  is  an  express  agreement  to  that  effect, 
like  all  general  rules,  has  its  exceptions,  as 
where  such  an  agreement  may  be  implied 
from  the  course  of  business  between  the  co- 
partners, or  from  the  nature  of  the  services 
Tendered  in  connection  with  the  duties  and 
obligations  imposed  by  the  partnership  ar- 
ticles upon  the  several  members  of  the  firm. 

If  the  partnership  agreement  is  silent  on 
the  subject  of  compensation,  the  law  im- 
plies no  agreement  between  the  parties  to 
that  effect,  unless  tt  can  be  fairly  inferred 
from  the  course  of  the  biiBiness  or  the 
nature  of  the  services  performed.  Sheridan 
v.  Healy,  16  Chicago  L^.  News,  104. 

In  the  management  of  the  copartnership 
business  each  partner  is  attending  to  his 
own  interest  therein  as  welt  as  to  the  in- 
terest of  bis  copartner;  and  the  law  im- 
plies no  agreement  to  eompensate  either  of 
them  for  their  various  and  unequal  duties 
and  services  in  the  managnnent  of  the  busi- 
ness  of  the  firm.  Caldwell  t.  Leiber,  7 
Pai^  483. 

The  rule  is  that,  if  an  agreement  that  a 
partner  shall  be  paid  for  his  services  can 
be  fully  and  justly  implied  from  the  course 
of  busiTtese  between  the  copartners,  he  is  en- 
titled to  recover.  Morris  v.  Griffin,  83  Iowa, 
327,  49  N.  W.  846;  Cramer  v.  Bachmann, 
68  Mo.  313;  Mann  v.  Flanagan,  9  Or.  426; 
Lassiter  v.  Jackman,  88  Ind.  118;  Roth  v. 
Boies  (Iowa)  US  N.  W.  930. 

The  question  is  one  of  evidence  or 
contract,  and,  whether  the  right  to  recover 
is  estal>1i^ed  by  necessary  implication,  or 
from  express  stipulation,  the  rule  is  the 
same.    Levi  v.  Karrick,  13  Iowa,  344. 

If  tlie  conduct  of  the  partners  and  their 
course  of  dealing  in  reference  to  the  part- 
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nershtp  are  such  that  it  may  be  fairly  and 
Justly  implied  from  such  conduct,  course  of 
dealing,  or  situation  of  the  partners,  that  It 
was  the  understanding  between  them  that 
compensation  was  to  be  given  to  a  partner, 
then  such  compensation  should  be  allowed. 
Wisner  v.  Field,  11  N.  D.  267,  91  N.  W.  67. 

Monthly  salaries  credited  or  shown  by  the 
books  end  pay  rolls  in  favor  of  the  two  ac- 
tive partners  should  be  allowed  as  against 
the  estate  of  a  deceased  ntrtner  who,  in  his 
lifetime,  was  about  the  office  of  the  i»rtner- 
ship,  and  had  access  to  its  books  and  pay 
rolls,  and  must  have  known  of  the  payment 
of  the  salaries.  Godfrey  v.  Templeton,  86 
Tenn.  161,  6  S.  W,  47. 

Where  the  question  as  to  whether  or  not 
a  partner  is  entitled  to  a  salary  when  no 
profits  are  made  la  left  open  to  doubt  by 
the  partnership  articles,  if  he  is  credited 
with  salary  at  such  times  for  a  series  of 
years  on  the  books  of  the  concern,  with  the 
knowledge  of  the  other  partner,  who  makes 
no  objection  thereto,  such  interpretation  by 
the  parties  themselves  of  the  partnership 
agreement  will  be  conclusive;  and  the  claim 
for  salary  at  such  times  mast  be  allowed 
upon  a  winding  up  of  the  concern.  In  like 
manner,*  failure  by  one  partner  to  object  to 
an  increase  in  the  salary  p^d  the  other  will 
make  such  increase  binding  on  him.  Win- 
chester V.  Glazier,  162  Mass.  316,  9  L.R.A. 
424,  26  N.  E.  728. 

In  Folsom  v.  Marlette,  23  Nev.  459,  49 
Pac.  39,  the  general  rule  that  one  partner 
is  not  entitled  to  charge  the  other  compen- 
sation for  his  services  without  special  sgree* 
ment  was  enforced  as  to  chatgeB  for  serv- 
ices made  by  one  partner  wiuiout  Special 
agreement;  hut  one  member  of  the  oourt 
dissented  on  the  ground  that  the  charges 
were  made  during  the  course  of  business, 
in  the  firm  books,  which  were  accessible  to 
the  party  charged,  and  a  statement  contain- 
ing the  charges  was  delivered  to  him  up- 
wards of  two  years  prior  to  the  dissolution 
of  the  firm,  and  that,  as  he  made  no  objec- 
tion thereto,  tbm  or  afterwards,  until  an 
action  for  an  aoconntlng  was  eommeneed, 
he  should  be  denned  to  have  acquiesced  in 
the  chaige. 

An  allowance  to  a  resident  partner,  which 
was  entered  in  the  books  of  a  distillery  con- 
cern, for  managing  the  business  and  treat- 
ing the  customers,  does  not  disclose  an 
agreement  between  the  partners  for  such  an 
allovmnce,  where  the  nooks  remained  to- 
gether under  the  dominion  of  the  resident 
partner,  and  no  account  was  ever  furnished 
the  copartner,  or  settled,  and  it  does  not  ap- 
pear that  the  latter  ever  saw  the  boolm. 
Hutcheson  v.  Smith,  5  Ir.  Eq.  Rep.  117. 

A  member  of  a  partnership  en;;aged  in 
the  book  and  stationery  business,  who  take« 
entire  control  of  the  affairs  of  the  firm,  is 
not  entitled  to  receive  compensation  for 
services  rendered  in  the  business  of  the  part- 
nership, in  the  absence  of  an  agreement 
therefor;  and  none  will  be  implied  from  the 
fact  that  he  took  credit  for  his  services, 
from  time  to  time,  on  the  books  of  the 
Ann,  whieh  were  open  to  the  inapectim  of 
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Us  copartner.  Lindsey  t.  Stranahan,  129 
Fa.  635,  18  Atl.  624.  The  court  said :  It  ia 
conceded  tliat  there  was  no  expreaa  contTaot 
that  he  should  be  paid  for  Ua  services,  and 
there  is  no  principle  better  settied  than  that 
the  law  will  not  imply  a  contract  in  such 
cases.  The  reason  is  that  the  partner  ia 
but  attending  to  his  own  affairs.  This  rule 
is  inexorable, — as  much  so  as  that  between 
panait  and  child;  were  it  otherwise,  we 
might  have  a  contest  between  the  partners 
upon  the  settlement  of  every  partnership 
account  as  to  the  value  of  their  respective 
service's.  It  ia  true,  this  principte  may 
work  hardship  in  particular  cases;  almost 
fvery  general  rule  does;  Init  that  is  a  weak 
argument  against  the  soundness  of  the  rule. 
When  the  partnership  agreement  contem- 

{>Iate8  that  one  partner  shall  manage  the 
nisincsB  or  demand  more  than  his  share  of 
the  workt  it  is  easy  to  provide  for  bis  com- 
pensation in  the  agreement  itself.  And,  if 
no  aneh  stipulation  ia  then  made,  as  before 
said,  the  law  will  not  imply  one. 

That  a  partner  received  some  allowances 
ou  tb*  books  of  the  firm,  by  consent,  for 
extra  work  on  some  special  occasiooi,  does 
Dot  show  an  agreement  entitling  him  to  an 
Allowance  for  personal  services  rendered  by 
him  to  the  firm  at  other  times.  Heckard 
V.  Fay,  57  UL  App.  20. 

A  partner  who,  after  the  death  of  his 
brother,  who  was  his  copartner,'  continued 
the  firm  business  upon  the  imderstanding 
that  the  deceased  partner's  interest  was  to 
belong  to  his  mother  and  single  sisters,  is 
not  entitled  to  compensation  for  maonging 
the  business,  in  the  absence  of  an  express 
I4;rcenient  therefor,  and  when  he  never  made 
MUch  claim  to  the  parties  in  interest  prior 
to  a  dissolution  of  the  partnership,  and  did 
not  indicate  an  intention  to  make  such  a 
charge  by  the  manner  in  which  he  kept  the 
books,  particularly  for  the  first  few  years 
after  bis  brother's  death.  Caldwell  T.  Lai^, 
31  Ky.  Ll  Rep.  237,  101  S.  W.  972. 

A  partner  havii^;  the  immediate  and  ac- 
tive charge  of  the  business  of  the  Arm,  and 
devoting  his  whole  time  and  attention  there- 
to, and  authorised  at  the  b^inning  of  the 
business  to  charge  9L000  per  year  tiierefor, 
will  be  allowed  compensation  at  a  larger 
amount  for  subsequent  years,  where  it  ap- 
pears that  the  husiness  increased  in  propor- 
tion; that  the  increased  Milary  was  entered 
on  the  books;  and  that  the  copartners  had 
knowledge  of  the  fact  and  did  not  make  ob- 
jection to  the  increase.  Gage  t.  Parmelee, 
87  111.  328. 

A  young  and  inexperienced  man  who, 
while  out  of  employment,  was  taken  into 
partnership  by  a  well-known  and  active 
buniness  man  with  an  established  insurance 
business,  is  not  entitled  to  compensation 
in  addition  to  his  share  of  the  profits  of  the 
partnership  business,  although  he  did  the 
greater  part  of  the  clerical  and  other  work 
of  the  firm,  and  had  the  active  management 
of  its  business,  while  the  senior  partner 
devoted  his  time  to  the  duties  of  his  posi- 
tion as  city  araeSRor,  hut  used  his  official 
position  to  good  effect  in  obtaining  busineia 
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for  the  firm.  Whitney  v.  Whitney,  27  Ky. 
L.  Rep.  1197,  88  S.  W.  311.  The  court  re- 
markol:  The  evidence  in  this  case  does  not 
show  an  agre«nait  for  compensation  be- 
tween the  partners,  nor  does  it  raise  the 
implication  that  such  an  understanding  ex- 
isted between  them;  therefore  the  chancel- 
lor did  not  err  in  refusing  the  additional 
compensation  asked. 

The  law  does  not  ordinarily  imply  an 
agreement  on  the  part  of  a  firm  to  pay  a 
member  thereof  for  work  and  labor  per- 
formed by  him  in  the  husiness  of  the  firm, 
although  there  may  be  circumstancoi  from 
which  the  law  would  imply  such  an  agree- 
ment.  Lee  V.  Davis,  70  Ind.  464. 

An  attorney  who  is  a  partner  in  a  man- 
ufacturing business  is  not  entitled  to  com- 
pensation for  attending  suits  of  the  firm, 
without  any  employment  from  them,  except 
what  is  inferable  from  his  being  a  partner 
and  necessarily  interested  in  the  nsnlt. 
Pierce  T.  Daniels.  25  Tt.  624. 

A  member  of  a  partnership  which  pur- 
chases land  for  the  jiurpose  of  improving 
and  reselling  it  is  entitled  to  compensation 
for  services  rendered  under  an  implied 
agreement  therefor,  inferable  from  all  the 
circumstances,  where  he  was  requested  by 
the  written  agreement  of  partnership  to 
build  houses,  borrow  the  necessary  money, 
sell  and  eonvey  the  property,  and  do  all  the 
partnership  business,  and  devote  all  his  tim" 
to  the  husiness,  to  which  he  contributed 
more  capital  than  did  his  copartner,  who 
did  nothing  to  promote  the  interests  of  the 
partnership,  Bheridan  v.  Healy,  16  Chicago 
Leg.  News,  104.  The  ground  of  this  deci- 
sion is  thus  stated  hy  the  court:  The  un- 
derstanding that  one  partner  should  do  all 
the  work  is  quite  unusual,  as  ordinarily 
each  of  the  partners  devotes  his  services  in 
prcHuotion  of  the  interests  of  the  firm,  and 
that  is  the  reason  why  the  law  will  imply 
no  agreement  by  one  for  compensation  of 
the  other.  This  case  is  therefore  removed 
from  the  reason  of  the  rulSi  and  should  be 
taken  out  of  it.  It  would  work  great  in- 
justice to  the  defendant  to  allow  plaintiff 
an  equal  share  of  the  profits  of  this  ven- 
ture for  the  mere  use  of  the  money  ad- 
vanced, and  equity  and  justice  require  that 
an  agreement  should  be  implied  from  all 
the  circumstances  for  the  payment  of  the  de- 
fendant for  his  services. 

But  one  who  entered  into  a  partnership 
with  another  for  the  purchase  and  sale  of 
lands,  under  a  written  contract  entirely  si- 
lent upon  the  question  as  to  the  person  by 
whom  the  sale  of  lands  was  to  be  made,  and 
entirely  silent  upon  the  question  of  com- 
pensation, is  not  entitled  to  claim  a  com- 
mission for  his  services,  althoUj;h  be  had  the 
sole  management,  control,  and  sale  of  the 
lands  by  reason  of  his  residing  in  their 
vicinity,  while  hia  copartner  did  not,  where 
euch  fact  was  known  to  the  party  perform- 
ing the  services  when  he  entered  into  the 
partnership,  and  when  he  was  permitted  to 
engage  in  that  venture  without  investing 
any  money  at  the  time,  and  at  a  very  reii- 
aonable  rate  of  interest,  and  he  made  no 
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claim  for  compenaatloB  until  after  tlie  part- 
nership had  continued  for  eighteen  years. 
Wisner  v.  Field,  II  N.  D.  257,  91  N.  W. 
07.  In  this  case  the  partner  claiming  cotn- 
Riiasions  contended  that  the  circumstances 
were  so  peculiar  and  unusual  that  it  should 
be  implied  therefrom  that  it  was  tlie  inten- 
tion and  understanding  of  tlie  parties  tluit 
he  was  to  be  oompensated  for  nia  services 
on  behalf  of  the  partnership. 

Under  a  contract  of  partnership  in  a  min- 
ing venture,  providing  for  the  expenditure 
of  a  definite  amount,  and  containing  a  stip- 
ulation that  a  certain  portion  of  it  shall  be 
paid  hj  a  designated  person  in  worlc  per- 
formed hy  himself,  there  is  an  implied  agree- 
ment that,  if  the  latter  performs  labor  in 
excess  of  the  specified  amount,  he  Is  entitled 
to  compensation  thenfor.  Gaston  t.  Kel- 
logg, 91  Mo.  104.  3  S.  W.  589. 

A  member  of  a  partnership  for  the  pur- 
chase and  sale  of  mining  property,  in  wfiieh 
partnership  both  parties  are  equally  inter- 
ested, can  claim  at  the  utmost  from  his 
copartner,  on  account  of  expense  and  time 
devoted  to  the  business,  but  one  half  of  the 
excess  of  his  outlay  over  that  of  his  co- 
pamer.  Mackey  v.  Hagnon,  12  Colo.  App. 
\Z7,  M  Fac.  907. 

A  member  of  a  mining  partnership  who 
acts  as  superintendent  with  the  knowledge 
and  consent  of  all  the  partners  should  be 
iillowed  compensation  for  his  services,  where 
tlie  position  requires  a  large  amount  of 
skill  and  business  capacity  in  the  superin- 
tendence of  books,  the  supervision  of  valua- 
ble machinery,  the  employment  and  payment 
of  a  laige  number  of  hands,  and  in  looking 
generally  after  the  interests- of  the  coneem, 
which  at  times  is  operated  by  night  as  well 
as  by  day,  thereby  frequently  requiring  the 
attendance  of  the  superintendent  at  tlie 
mine  at  all  hours  of  both  day  and  night. 
I^vi'v.  Karrick,  13  Iowa,  344, 

A  member  of  a  partnership  organized  for 
the  purpose  cf  mining  and  selling  coal  and 
dealing  in  merchandise,  who  lived  in  a  city 
where  the  coal  was  marketed,  and  gave  his 
attention  to  that  particular  duty,  is  enti- 
tled to  a  commission  or  special  compensa- 
tion for  services  rendered,  where  his  co- 
partners, who  lived  at  the  point  where  the 
mine  was  operated  and  the  merchandise 
business  conducted,  occupied  houses  and 
lands  of  the  firm,  rent  free,  and  supplied 
themselves  and  their  families  with  goods 
and  groceries  from  the  company's  store  with- 
out cost  or  charge,  while  ne  was  not  in  a 
ponition  to  avail  himself  of  such  privilegRs; 
hut  he  should  not  be  allowed  commissions 
from  the  time  his  copartners  removed  to  the 
city  in  which  he  resided,  thus  equalizing 
conditions  as  between  them.  Mann  v.  Flan- 
agan, 9  Or.  425. 

If  a  member  of  a  firm  is  employed  to  ren- 
der services  which  neither  the  law  nor  the 
agreement  of  the  parties  imposes  upon  him, 
an  agreement  is  implied  that  he  shall  be 
paid.    Levi  v.  Karrick,  supra. 

But  that  each  of  two  partners  with  equal 
interests  in  the  business  drew  from  the  firm 
monthly  an  equal  amount  does  not  imply  the 
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existence  of  an  agreraient  for  compensation 
for  exceswve  services  rendered  by  one  of 
them.    Smith  v.  Knight,  88  Iowa,  257.  65 

N.  W.  189. 

That  one  of  two  equal  partners  in  the 
operation  of  a  paper  mill  did  but  littin 
work  for  the  concern  does  not  entitle  his 
copartner,  who  managed  the  business  of  tlie 
partnership,  to  any  compensation  over  and 
above  his  equal  share  of  the  profits  for  hiif 
personal  services  rendered  the  finn,  where- 
it  does  not  appear  but  that  the  little  per- 
formed by  the  one  partner  may  have  been 
just  as  valuable  as  that  performed  by  the 
other,  and  no  claim  for  compensation  was 
made  until  after  the  dissolution  of  the  part- 
nership, and  the  party  making  such  claim 
was  not  at  the  mill  more  than  half  of  his 
time.    Board  man  v.  Close,  44  Iowa.  428. 

That  partners  in  the  operation  of  a  paper 
mill  were  in  the  habit  of  charging  each 
other  for  absent  time  does  not  imply,  aa 
against  one  sulwequently  coming  into  the 
firm,  and  who  haid  no  knowledge  of  the 
fact,  and  who  was  frequently  absent,  an 
agreem«it  to  pay  a  copartner  for  personal 
services  rendered  to  the  firm,  where  no 
charge  was  made  against  such  absent  part- 
ner on  the  books.  Ibid. 

It  will  be  presumed  tiiat  it  was  intendect 
that  compensation  should  be  made  an  active 
partner  who  took  entire  charge  of  the  work 
of  erecting  and  operating  a  mill  for  th<- 
manufacture  of  linseed  oil,  attended  to  the 
selling  of  the  oil  and  to  the  finances  of  the 
firm,  while  his  copartner  devoted  his  time 
to  a  separate  business;  and  the  law  will 
imply  a  eontraet  to  compensate  him  for  hla 
services  in  the  management  of  the  business. 
Fmerson  v.  Durand.  04  Wis.  HI,  54  Am. 
Rep.  593,  24  N.  W.  129. 

On  the  dissolution  of  a  partnership  en- 
gaged  in  grape  rulture  and  wine  making, 
an  agreement  by  one  partner,  whose  time 
was  almost  exclusively  occupied  in  an  in- 
dependent business  of  his  own,  to  compen- 
sate his  copartner,  who  was  thoroughly  fa- 
miliar with  the  details  of  the  business  and 
gave  his  entire  time  to  it,  will  be  implied 
where  a  contract  to  that  effect  was  drawn 
up  between  the  partners,  but  not  signed 
by  the  active  partner,  who  considered  the- 
compensation  specified  therein  to  be  insuf- 
ficient.   Cramer  v.  Bachmann,  88  Mo.  313. 

A  member  of  a  partnership  for  grazing 
and  selling  sheep,  who  was  to  take  posses- 
sion of  and  manage  the  flock  so  long  as  it 
should  be  mutually  agreeable  and  satisfac- 
tory to  the  partners,  and  who  was  to  re- 
ceive for  his  services  in  the  general  control 
of  the  flock  such  remuneration  as  he  and 
his  partners  should  agree  upon,  is  entitled 
to  a  reasonable  comp«isati<m,  although  no 
specified  agreement  in  that  r^^ard  was  ever 
entered  into,  where  the  parties  became 
separated  by  the  existence  of  the  Civil  War. 
and  could  make  no  agreement.  Garrett  v. 
Bradford,  28  Gratt.  609. 

A  member  of  a  partnership  formed  for 
the  purpose  of  buying  and  running  a  farm, 
who  devotes  his  time  and  attention  to 
the  firm  at  the  instance  of  his  copartner. 
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while  the  latter  in  devoting  his  attention 
to  his  individual  busineaa,  should  have  com- 
pensation for  his  services.  Hooker  v.  Wil- 
limmsim,  60  Tex.  526.  The  court  said:  It 
is  now  daiined  that  one  partnOT  is  not  en- 
titled to  compensation  for  time  and  atten- 
tion devoted  to  the  firm  business,  without 
an  agreement  to  that  effect.  But,  conceding 
that  to  be  the  general  rule  applicable  to 
partnerships,  tliat  existing  between  these 
parties  was  not  an  ordinary  partnership  like 
those  pertaining  to  trade  and  the  profes- 
sions, where,  in  the  absence  of  an  agreonent 
upon  that  subject,  each  partner  is  presumed 
to  devote  his  time  and  attention  to  the  com- 
moo  business.  We  have  no  doubt  the  law 
would  imply  a  promise  that  he  should  have 
compensation  for  his  services. 

A  member  of  a  partnership  admitted 
without  putting  in  any  capital,  but  obligat- 
ed by  the  artietes  of  agreement  to  devote 
his  services  to  the  firm  as  bookkeeper  and 
accountant,  will  be  held  to  have  rendered 
such  extraordinary  assistance  in  the  wind- 
ing up  of  the  partnership  business  after  its 
tlissolution  by  the  death  of  one  of  the 
partners  as  creates  an  implied  agreement 
that  be  should  be  paid  therefor,  where,  for 
noma  months  after  the  dissolution,  he  vras 
the  mily  member  of  the  partnership  present 
at  the  place  where  its  business  was  lo- 
cated, and,  for  nearfy  a  year  and  a  half 
after  dissolution,  devoted  considerable  time 
to  its  affairs,  without  which  services  on  his 
part  a-  receiver  must  have  been  appointed 
at  the  expense  of  the  estate,  or  else  the 
other  surviving  partner,  who  was  much  of 
the  time  absent,  would  have  been  under  the 
necessity  of  remaining  constantly  in  the 
place  where  the  business  of  the  firm  was 
carried  on.    Hanks  v.  Wilcox,  2  Haw.  609. 

A  member  of  a  partnership  for  the  sale 
of  agricultural  implements,  who  agreed  to 
devote  his  entire  time  to  the  business  with- 
out charge,  in  view  of  his  copartner's  en- 
tering the  service  of  another  firm  for  nine 
months  of  the  ensuing  year,  is  entitled  to 
reasonable  ocnupensation  for  his  services 
during  subsequent  years,  where  the  copart- 
ner continued  his  relatitms  witli  such  otlier 
firm  for  eleven  years,  and  devoted  but  three 
months  in  each  year  to  the  partnership 
bufineas.  Morris  v.  Griffin,  83  Iowa,  327, 
49  X.  W.  846. 

In  Butcher  v.  Auld,  3  Kan.  ZI7,  in  an  ac- 
tion for  an  accounting  between  partners 
who  had  been  engaged  in  the  construction 
of  a  railroad  as  contractors,  one  of  them, 
who  testified  that  he  kept  a  boarding  house 
for  the  firm,  and  that  he  was  to  receive  a 
specified  sum  per  month  for  his  services,  was 
held  entitled  to  prove  the  value  of  those 
services,  since  testimony  might  be  given 
overcoming  the  proof  of  a  ctmtract,  in  which 
ennt  tAe  party  rendering  the  services  would 
be  entitled  to  what  they  were  reasonably 
worth. 

One  who  agrees  to  go  into  partnership 
with  another,  and  to  furnish  a  specified 
amount  of  capital,  and  to  take  charge  of  the 
business,  is  not  entitled  to  recover  for  serv- 
ices performed  by  him,  where,  after  taking 
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control  of  the  affairs  of  the  firm  and  adver- 
tising himself  as  a  partner  for  a  period  of' 
three  months,  the  arrangement  is  discon- 
tinued because  of  his  inabilify  to  furnish 
the  stipulated  capital.  Shumard  v.  Qano. 
18  Ohio  C.  C.  871.  The  court  said:  There 
is  no  claim  that  there  was  any  agreement  to' 
pay  him  for  such  services  at  any  time,  and 
the  agreement  of  partnership  not  having 
been  fully  consummated,  by  his  fault  and 
failure  to  comply  with  his  contract,  wo  can- 
not see  that  the  lav  would  imply  a  promiw 
on  the  part  of  his  associate  in  business  tn 
do  so. 

A  minor  who  purchased  an  interest  in  a 
business  and  thereafter  rcEicinded  his  con- 
tract is  entitled  to  recover  back  what  he 
paid  into  the  business,  less  sums  received  by 
him;  but  he  is  not  entitled  to  receive  any- 
thing for  services  rendered.  Lyghtel  v.  Col- 
lins,  II  Ohio  Dec.  Reprint,  161.  The  court 
obBer\'ed:  There  can  l>e  no  implied  con- 
tract for  services  when  the  express  contract 
negatives  such  an  inference;  as  the  express 
contract  was  for  a  partnership,  if  he  re- 
vokes that  contract  he  cannot,  by  imptiea- 
tion,  substitute  another  contract,  such  as 
an  implied  promise  to  pay  for  services,  when 
no  such  obligation  was  contemplated  hy 
either  party. 

i.  ForfelUire  of  oompenandon  by  miH- 
conduct. 

Fraud  or  other  misconduct  is  sufllcfent  to 
deprive  a  partner  of  compensation  to  which 
he  might  otherwise  be  entitled.  Thus,  one 
jointly  interested  with  another  in  the  pur- 
chase and  resale  of  lands,  and  entitled  to  an 
equitable  interest  therein,  may  forfeit  his 
right  to  stipulated  commissions  on  sales  by 
fraudulent  misconduct  in  performing  the 
duties  required  of  him  by  the  contract, 
whether  he  was  or  was  not  a  partner.  Blair 
V.  Shaeffer,  33  Fed.  218,  reversed  on  ap- 
peal on  other  grounds  in  149  U.  S.  248,  37 
Xi.  ed.  721,  13  Sup.  Ct  Rep.  856. 

If  debts  due  to  a  firm  which  has  been  dis- 
solved are  lost  by  the  negligence  of  a  part- 
ner appointed  as  agent  of  the  firm  to  collect 
and  settle  the  debts  of  the  partnership  and 
close  up  its  affairs,  such  negligence  will  fur- 
nish a  good  reason  for  refusing  to  pay  him 
for  his  services.  Honore  v.  Golmesnil,  1  J. 
.T.  Marsh.  624. 

A  partner  who  voluntarily  assumed  en- 
tire control  of  the  firm  business  and  ex- 
cluded the  copartner  from  its  management 
is  not  entitled  to  an  allowance  for  his  serv- 
ices, where  he  neglected  and  mismanaged  the 
business,  by  reason  of  which  the  partner- 
ship sustained  loss.  Young  v.  Berryman, 
N.  B.  Kq.  Cas.  110. 

But  compensation  for  services  rendered 
by  a  partner  who  conducted  the  firm  busi- 
ness during  the  greater  part  of  the  year 
without  the  aid  of  his  copartner  will  not  be 
denied  on  the  ground  that  the  services  were 
valueless,  where  the  accounts  of  the  partner- 
ship became  confused  for  the  want  of  prop- 
er books,  when  the  responsibility  therefor 
was  not  alone  due  to  the  managing  partner, 
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but  both  wens  undoubtedly  negligent  in  the 
management  of  the  business,  in  spite  of 
which,  however,  it  appears  that  they  built 
up  and  conducted  a  large  trade.  Morris  v. 
Griffin,  83  Iowa,  327,  49  N.  W.  846. 

An  active  member  of  a  partnership,  who 
believes,  and  has  a  right  to  believe,  that  the 
original  partnership  has  been  extended  by 
agreement  for  a  term  of  years,  is  enUtled  to 
reasonable  compensation  way  of  salary, 
where  it  is  not  ahovm  that  he  abused  the 
trust  reposed  in  him,  or  that  he  converted 
or  wasted  the  assets  of  the  firm  confided  to 
his  keeping  and  management.  Swepson  v. 
Davis  (Tenn.  Ch.  App.)  37  S.  W.  896. 

A  member  of  a  partnership  for  the  op- 
eration of  a  farm,  who  agreed  to  devote  his 
entire  time  to  the  partnership  business,  is 
not  entitled  to  compensation  for  such  por- 
tion of  the  time  as  he  is  shown  to  have  been 
otherwise  employed.  Lay  t.  Emery,  8  N. 
D.  615,  79  N.  W.  1063. 

j.  Waiver  of  eontpenaatiotu 

The  rij^t  of  a  partner  to  receive  compen- 
sation or  commissions  for  services  rendered 
to  the  firm  may  be  abandoned  or  waived. 
But  a  partner  entitled,  by  the  express  terms 
of  the  copartnership  agreement,  to  receive 
a  salary,  does  not  waive  his  right  thereto 
because  a  copartner  having  gmeral  eontrol 
of  the  office  business,  including  the  books  of 
accountt  neglected  to  credit  him  with  the 
ftalary,— especially  where  the  omission  was 
not  long  continued  or  repeated.  Price  v. 
Wilson,  67  Barb.  9. 

But  a  partner  in  charge  of  the  business 
during  the  absence  of  hie  copartner,  who 
failed  to  have  entered  on  the  books  an 
agreed  credit  of  9S0  a  month  to  the  firm 
to  compensate  for  the  absent  partner's  loss 
of  time,  is  not  entitled,  after  an  uncondi* 
tional  purchase  of  the  biisinpss,  to  recover 
the  amount.  Pierce  v.  Ten  Evck,  9  Mont. 
349,  23  Pac.  423. 

A  member  of  a  partnership  formed  for  the 
purpose  of  purchasing  land  to  be  subdivided 
and  sold  as  building  lota,  who  has  contrib- 
uted as  much  capital  to  the  venture  as  his 
copartner,  and  who  performed  all  the  labor 
and  contributed  all  the  effort  and  skill  in 
xelling  the  property  under  an  agreement 
that  he  should  receive  commissions  for  his 
services,  will  not  be  presumed,  on  slight  evi- 
dence, to  have  abandoned  the  agreement  for 
comnussiona.  Askew  t.  Springer,  111  III. 
603. 

That  an  tqaal  partner  in  an  undertaking 
for  the  purefaase  and  sale  of  real  estate,  who 
pprformed  all  the  labor  and  contributed  all 
the  effort  and  skill  in  selling  the  property 
under  an  agreement  with  his  copartner  for 
commissions,  made  no  claim  therefor  dur- 
ing the  continuance  of  the  partnership,  does 
not  preclude  him  from  claiming  them  under 
the  agreement.  Ibid. 

Nor  does  the  fact  that  a  lettlement  was 
made  of  all  other  prior  transactions,  with- 
out including  bis  claim  for  oommissions, 
preclude  bira  frcnn  asserting  his  claim  on 
final  settlement,  where  other  luid  remained 
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to  be  sold,  and  the  affaiia  of  tiie  firm  were 

not  dosed.  Ibid. 

A  rejected  offer  by  a  surviving  partner  to 
take  a  certain  amount  in  payment  for  his 
services  in  completing  the  enterprise  in 
which  the  partnership  was  engaged  does 
not  prevent  bis  requiring  a  reasonable  al- 
lowance therefor  in  case  he  applies  to  the 
courts,  although  It  it  In  exeeee  of  the 
amount  named  in  his  offer.  Condon  v. 
Callahan,  116  Tenn.  285,  1  L.R.A.(N.S.) 
643,  112  Am.  St  Rep.  833,  89  S.  W.  400. 

One  who  entered  into  a  partnership  with 
others,  and  agreed  to  manage  and  superin- 
tend the  business  and  give  it  his  undivided 
attention  in  consideration  of  a  specified 
monthly  salary,  is  entitled  to  receive  the 
stipulated  amount,  although  he  did  not  give 
the  business  his  undivi£d  attention  .and 
time  as  he  agreed  to  do,  but  was  absent  a 
large  portion  of  the  time,  where  his  copart- 
ners knew  how  he  was  managing  the  busi- 
ness, but  made  no  complaint.  Weeks  v.  Mc- 
Clintock,  60  Ark.  193,  6  S.  W.  734.  The 
court  said:  He  had  a  right  to  presume 
from  their  silence  that  they  approved  hia 
course  of  conduct,  and  to  continue  to  act 
upon  that  presumption.  They  accepted  his 
services,  acquiesced  in  his  conduct,  and 
waived  their  contract  with  him  to  the  ex- 
tent of  requiring  him  to  give  their  business 
his  undivided  time  and  attention.  It  is 
too  late  for  them  to  dispute  his  right  to  his 
wages  after  they  have  silently  accepted  his 
services  for  the  period  of  twen^-eight 
montiia. 

But  a  member  of  a  partnership  engaged  in 
operating  a  mill  for  planing  lumber,  and 
entitled  by  the  terms  of  the  partnership 
agreement  to  draw  a  specified  yearly  salary 
in  addition  to  his  share  of  the  proflta,  for 
personally  superintending  the  mill,  is  not 
entitled  to  such  ecHnpensation,  where,  by  a 
subsequent  agreement,  he  lelinquislied, 
with  the  aaient  of  his  copartner,  the  per- 
sonal ttuuiagenient  of  the  mill,  and  en- 
gaged in  other  business,  which  fully  oc- 
cupied his  time.  Anderson  v.  Tavlor.  37 
N.  C.  (2  Ired.  Eq.)  420,  38  Am.  Dec.  689. 
The  court  remarked;  Here,  it  is  true,  tiiere 
was  a  stipulation  for  compensation;  but 
that  was  abandoned  or  waived,  and,  the 
services  as  there  specified  not  having  been 
rendered  eo  aa  to  entitle  the  defendant  to 
claim  under  the  agreement,  the  case  stands 
precisely  as  ff  the  article  bad  been  silent  on 
the  subject.  The  defendant  did  not  act  as 
managing  partner  as  contemplated  in  the 
agreement,  but  another  person  supplied  his 
place,  and  afterwards  be  acted  aa  any  and 
every  partner  would,  simply  from  bis  In- 
terest in  tlie  concern. 

lit.  Conclusion. 

The  general  rule  that  one  partner  is  not 
entitled  to  compensation  for  his  services 
while  employed  in  the  partnership  bnsiness 
is  well  establiriied.  Hie  reasons  for  this 
rule,  as  stated  1^  the  commentatora  and 
judges,  are,  ftrat,  that  each  partner,  in  tak- 
ing care  of  the  ioint  property,  is  in  fact  tak- 
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ing  care  of  his  own  interest,  and  is  but  per- 
fonning  his  own  duties  and  obligations 
growing  out  of  the  partnership.  These  du- 
ties and  obligations  are  supposed  to  enter 
into  and  constitute  a  part  of  the  considera- 
tion for  others  to  engage  in  the  business 
with  him.  The  partners  are  considered  as 
meeting  on  a  common  ground,  each  engaging 
to  do  all  he  can  for  the  common  good.  In 
the  seoond  place,  the  law  cannot  undertake 
to  meaanre  and  settle  between  the  partners 
the  relatiTe  Talne  of  the  Tarions  and  un- 
equal services  bestowed  on  the  joint  busi' 
ness,  for  the  obvious  reason  that  it  is  im- 
poasible  to  see  how  far  the  relative  experi- 
ence, skill,  and  ability,  or  even  known  char- 
acter and  reputation,  of  each,  entered  as  in- 
gredients in  the  adjustment  of  the  terms  of 
partnership.  Forrer  t.  Forrer,  29  Gratt. 
134;  Hellman  t.  Mendel.  6  Ohio  Dec.  Be- 
print,  829. 

It  follows  that  inequality  of  services 
is  not  a  ground  for  compensation,  in 
the  absence  of  an  agreement  therefor, 
however  superior  the  ability  or  industry 
of  one  partner  may  be  to  that  of  the  other. 
The  courts,  finding  it  impractioabl?  to  meas- 
ure the  relative  value  of  service  rendered  by 
partnen  to  the  firm,  wisely  leave  ilinn  to 
regulate  the  matter  by  contract.  If  they 
fail  to  do  so,  the  greater  services  will  be  pre- 
sumed to  have  been  gratuitous.  This  rule 
is  applicable  to  legal  partnerships,  wheth- 
er general  or  limited.  It  has  also  been  applied 
where  one  of  the  partners  absents  himself, 
or  gives  but  little  attention  to  the  busiifess. 
The  rule  has  further  been  applied,  with 
seeming  harshness,  to  active  or  managing 
partners  npon  whom  the  burden  of  trans- 
acting the  partnership  business  is  largely 
or  wholly  laid.  They,  too.  must  stipulate 
for  extra  compensation  or  forego  it.  But, 
in  support  of  the  rule,  it  may  be  said  that, 
as  soon  as  the  courts  undertake,  upon  a 
mere  estimate  of  a  partner's  services,  to 
award  compensation  in  one  case,  they  must 
do  so  in  all  cases  where  skill  and  labor  and 
diligmce  are  unequally  bestowed.  This 
would  be  simply  to  abolish  the  rule  of  law, 
and  to  place  the  right  of  compensation,  not 
upon  contract,  but  upon  the  principle  of 
quantum  meruit. 

The  subject  of  compensation  for  unequal 
services  is  admirably  summed  up  hy  Vice 
Chancellor  Willard  in  Caldwell  v.  Leiber,  7 
Paige.  483.  where  he  says:  "Where  there 
is  no  special  agreement  to  that  efTeot,  part- 
ners are  not  entitled  to  charge  each  other 
for  their  services  in  the  management  of  the 
concern;  and  the  law  never  undertakes  to 
settle  between  them  thetr  various  and  un- 
equal serviees  in  the  transaction  of  their 
private  affairs.  .  .  .  The  attempt  would 
be  altogether  impracticable.  One  man  may 
possess  advantages  over  lits  partner  in  one 
respect,  which  may  be  made  up  to  the  lat- 
ter in  the  poMCSsion  of  some  quality  in 
which  the  former  is  deficient.  One  may 
have  an  established  reputation  in  the  neigh- 
borhood in  which  he  lives  for  honesty  and 
fair  dealing;  he  may  be  anrrounded  by  nu 
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nierous  aud  powerful  friends;  he  may  en- 
joy in  an  eminent  degree  the  confidence  of 
his  fellow  eitizms;  he  may  possess  wis- 
dom and  sagacity  in  directing  the  general 
management  of  his  affairs.  Another, 
though  destitute  of  some  of  these  advan- 
tages, may  nevertheless  be  a  valuable  part- 
ner for  his  activity  in  business,  his  knowl- 
edge and  skill  as  an  accountant,  or  his  tact 
as  a  salesman.  These  things  are  all  tak- 
en into  the  account  by  the  parties  when  they 
form  a  eonnection.  They  deal  with  each 
other,  in  making  the  bargain,  at  arm's 
length,  and  each  trusts  to  his  own  wisdom 
to  secure  as  many  of  the  advantages  result- 
ing from  the  copartnership  aa  he  can.  A 
bill  in  equity  could  not  be  sustained  by  a 
partner,  at  the  close  of  the  concern,  to  com- 
pel a  copartner  to  make  up  deficiencies  aris- 
ing from  his  want  of  business  talent.  I 
apprehend  nothing  short  of  a  breach  of  good 
faith,  amounting  to  fraud,  will  justify  the 
interference  of  tlie  court  in  estimating  the 
value  of  a  partner's  services  to  the  firm." 

Sickness  of  a  partner  may  cast  increased 
and  unusual  labors  upon  his  copartner,  but 
even  in  that  event  the  latter  cannot  claim 
compensation  therefor,  unless  it  is  pro- 
vided by  agreement.  A  partner  is  regard- 
ed as  assuming  the  risk  of  disproportionate 
labor  arising  from  casualty  or  ianeas  suf- 
fered by  his  copartner. 

A  liquidating  partner  is  not  allowed  com- 
pensation for  closing  up  the  affairs  of  the 
partnership,  in  the  absence  of  contract,  al- 
though there  is  a  tendency  to  allow  far  la- 
bors which  constitute  extra  services,  or 
which  may  he  r^rded  as  a  distinct  busi- 
ness from  that  of  the  partnership.  This 
rule  undeniably  works  hardship  in  many 
cases.  It  is  said  to  be  inapplicable  where  a 
partner  is  appointed  liquidating  trustee. 
And  its  unlimited  applicability  to  profes- 
nional  firms,  such  as  law  partnerships,  has 
been  doubted. 

It  is  well  settled  that  a  surviving  part- 
ner is  not  entitled,  in  the  absence  of  con- 
tract, to  cotnpcnsation  for  personal  serv- 
ices while  engaged  in  winding  up  the  busi- 
ness and  disposing  of  the  partnership  as- 
sets. This  subject  was  considered  in  Beat- 
ty  V.  Wray,  19  Pa.  616.  57  Am.  Dec.  677. 
whore  it  is  said:  At  the  formation  of  a 
partnership,  its  dissolution  by  death  is  rare- 
ly contemplated;  it  is  an  unwelcome  subject: 
for  no  man  who  enters  nn  a  speculation  can 
bear  to  think  he  may  not  live  to  finish  it. 
Hence,  the  contract  is  usually  framed  for 
operations  during  the  proposed  period ;  and, 
when  the  parties  anticipate  the  expiration 
of  it,  they  dispose  of  the  unfinished  business 
by  a  new  arrangement.  Consequently,  in 
articles  or  a  parol  contract  of  partnership, 
there  is  seldnm.  if  ever,  an  express  provision 
for  compensation  to  a  surviving  partner; 
and,  where  compensation  is  not  allowed  hy 
pommercial  custom,  the  contract,  based  on 
the  law  of  partnership,  binds  him  by  an  im- 
plied covenant  or  promise  to  settle  the  ac- 
counts, pay  the  debts,  and  hand  over  a  pro- 
portionate part  of  the  capital  and  profits  as 
his  proper  business.   Aa  each  partner  is 
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clothed  with  all  the  power  of  the  firm,  each 
is  burdened  with  all  the  duties  of  it;  and, 
when  one  of  them  diea,  this  power  and  thnnc 
duties  devolve  on  the  survivor  as  the  repre- 
sentative of  the  flrtn,  or,  rather,  bb  the  nrm 
itself.  The  difficulty  is  to  conceive  how  a 
party  can  entitle  himself  to  a  reward  for  do- 
ing  what  the  law  and  his  contract  had 
bound  him  to  do.  At  flrst  view,  it  might 
seem  nnjunt  that  a  co-operator  should  con- 
tilhiite  ni(ire  than  his  share  to  the  auccess 
of  an  enterprise,  without  remuneration  for 
thf>  excetffl;  but  his  share  depends  upon  the 
nature  of  the  bargain.  By  the  contract  of 
association,  every  partner  is  Iwund  to  work 
to  the  extent  of  his  ability  for  the  benefit  of 
the  whole,  without  regard  to  the  services  of 
his  copartners,  and  without  comparison  of 
values;  for  services  to  the  firm  cannot,  from 
their  very  nature,  be  estimated  and  equal- 
ized by  compensation  of  differences.  They 
are  inappreciable  and  unsusceptible  of  spe- 
cific charge.  A  partner  could  not  keep  an  ac- 
count of  every  hoop  or  nail  driven  by  him; 
and,  if  this  is  the  nature  of  services  to  the 
firm  before  dissolution,  it  is  the  nature  of 
services  to  the  firm  after  it.  A  partner 
might  as  well  pretend  to  charpe  for  doing 
his  partner's  duties  during  sicknoss  or  tem- 
porary insanity,  which  does  not  necessarily 
work  a  dissolution  of  the  partnership,  as  to 
charge  for  doing  what  his  dead  partner  might 
have  possibly  draie  had  he  li\'ed.  The  dif- 
ference is,  that  the  disability  is  temporary 
in  the  one  case  and  perpetual  in  the  other; 
but  the  legal  consequences  of  it,  between  the 
partners,  are  the  same. 

It  is  asserted  in  T^nntg  v.  Lennig,  11  W. 
N.  C.  18,  that  a  contrary  rule  would  lead  to 
a  prolonged  winding  up  of  the  aflTairs  of  the 
partnership,  nnd  in  many  instances  to  an 
exhaustion  of  a  large  share  of  the  property. 

The  case  of  a  fmrviving  partner  is  said,  in 
Coigin  T.  Cummins,  1  Port.  (Ala.)  148,  to 
be  that  of  a  man  whose  rights  and  whose 
duty  too,  it  is,  in  consequence  of  his  proper- 
ty being  mingled  by  his  own  act  with  that 
of  another,  to  take  care  of  it  and  to  do  cer- 
tain acts  in  relation  to  it  for  his  own  and 
that  other's  interest,  until  a  separation  is 
made,  vhich,  in  contemplation  of  law,  can 
be  done  only  by  liis  own  action.  Every  act 
which  a  surviving  partner  can  lawfully  do 
is  emphatically  for  himself, — so  much  bo 
that  he  could  refuse  to  the  representative 
of  the  deceased  any  participation  in  it. 

The  winding  up  or  settling  of  the  part- 
nership afTairs  after  the  death  of  one  of  tlic 
partners  may  be  said  to  consist,  as  a  gener- 
al thing,  in  settling  the  property,  receiving 
moneys  due  the  firm,  paying  the  firm  debts 
and  the  advances  of  the  partners,  return- 
ing the  capital  contributed  by  each  partner, 
and  dividing  the  profits,  Wliere.  however, 
the  surviving  partner  renders  services  in  ex- 
cess of  the  mere  winding  up  of  the  partner- 
ship alTairs,  he  will,  under  certain  circum- 
stances, be  entitled  to  compensation  for 
sHch  excess.  Tlie  most  nsuat  cases  where 
the  surviving  pnrtner  is  allowed  compensa- 
tion are  those  where  he  successfully  con- 
tinues the  bti.>4inc88  of  the  firm,  or  suecesB- 
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fully  completes  an  enterprise  in  which  the 
firm  has  been  engaged,  so  that  a  substantial 
benefit  is  received  from  his  efl^orts.  The 
amount  of  compensation  will  vary  according 
to  the  state  of  the  accounts,  the  nature  of  the 
business,  the  difficulty  and  results  of  the 
undertaking,  and  its  necessity  or  desir- 
ability. If  he  performs  such  extra  services 
with  the  consent  of  tlie  representatives  of 
the  decea^icd  partner,  such  consent  is  some- 
times an  important  factor  in  determining 
the  question  whether  he  is  entitled  to  com- 
pensation. Hia  claim  to  compensation  will, 
in  connection-  with  the  circiunatanees  al- 
ready mentioned,  be  looked  upon  with  fa- 
vor, if  the  representatives  of  the  deceased 
partner  elect  to  share  in  the  profits  realized 
from  the  services  as  surviving  partner. 
While  it  is  true  that  compensation  will  or- 
dinarily be  denied  to  a  surviving  partner 
in  the  absence  of  an  agreement  therefor,  yet 
an  agreement  will  sometimes  be  implied 
where  the  services  are  extraordinary  and 
unusual,  and  such  as  could  not  reasonnbly 
have  been  contemplated.  Maynard  v.  Rich- 
ards, 100  in.  400,  57  Am.  St  Rep.  145,  40 
N.  E.  1138. 

The  rule  denying  compensation  to  a  sur- 
viving partner  includes  commissions.  Even 
an  agreed  salary  allowed  a  partner  in  the 
lifetime  of  his  copartner  is  terminated 
the  latter's  death. 

The  desirability  of  softening  the  rigor  of 
the  general  rule  in  the  ease  of  legal  or  pro- 
fesajonal  partnerships  has  been  repeatedly 
suggested.  It  is  said  in  Lamb  v.  Wilson,  3 
Neb.  (Unof.)  496,  fl2  N.  W.  167:  It  seems 
that  the  rule  should  not  be  extended 
beyond  the  requirement  of  merely  wind- 
ing up  the  partnership  affairs  by  col  - 
tecting  its  outstanding  claims,  paying  debts, 
and  distributing  the  surplus  among  the 
members:  and  that,  when  it  appears  that 
time,  skill,  and  labor  have  been  expended  by 
a  partner  in  the  continuance  of  a  partner- 
ship business  which  inures  to  the  general 
benefit,  he  ought  to  receive  from  the  profits 
from  his  skill  and  labor  a  reasonable  com- 
pensation, varying  according  to  the  nature 
of  the  business,  the  difficulties  and  results 
of  the  undertaking,  and  its  necessity  or  de- 
sirability. While  few  cases  are  found  which 
directly  support  this  view,  it  seems  to  us 
to  be  foimded  upon  the  plainest  principles 
of  equity  and  justice, — especially  when  ap- 
plied to  partnerships  among  professional 
men,  where  the  profits  are  almost  wholly 
the  result  of  professional  skill  and  labor. 

So,  it  is  said  in  Sterne  v.  Goep,  20  Hun, 
396:  It  would  seem  to  be  a  harsh  rule 
which  would  require  the  surviving  partner 
of  a  law  firm  to  take  upon  himself,  solely, 
the  eonduet  of  all  pending  litipatinns  in  the 
office  at  the  time  of  his  partner's  decease, 
and  devote  his  professional  skill  and  labor 
through  a  possible  period  of  years  to  the 
conducting  and  closing  up  of  such  litiga- 
tions, for  th4  benefit  equally  of  the  estate  of 
his  deceased  partner,  and  with  the  obliga- 
tion ultimately  to  account  to  his  repre- 
sentatives for  an  equal  share  of  all  the  prof- 
its or  results  bo  earned^  It  would  seem 
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thkt  nfui^  might  discern  some  juster  rule 
which  to  ascertain  and  determine  the 
nsbts  of  the  parties  in  micIi  a  case. 

That  a  business  ta  continued  by  the  aur- 
TiTor  under  a  testamentary  direction  in  the 
will  of  his  deceased  copartner  does  not  en- 
title the  former  to  compensation  when  it  is 
not  provided  for  in  the  will.  And  the  rule 
denying  eompensation  to  a  lurrivin^  part- 
ner for  trouble  or  services  in  winding  up 
the  partnership  afTairs  is  applicable  al- 
though the  survivor  is  the  executor  of  the 
deceased  partner.  When  thu  bii8inf>»8  is 
continued  by  one  acting  in  the  double  ca- 
pacity of  surviving  partner  and  executor  or 
administrator  of  his  deceased  copartner,  the 
courts  have  refused  to  compensate  the  sur- 
vivor in  his  representative  capacity  for  serv- 
ices due  from  him  as  survivor,  and  for 
which  the  law  would  deny  him  compensation 
if  they  were  rendered  by  him  as  surviving 
partner.  But,  of  course,  compensation  may 
be  allowed  him  under  an  agreement  there- 
for with  the  parties  in  interest.  The  pay- 
ment of  commissions  in  such  case  is  some- 
times authorized  by  statute.  But  compen- 
satim  has  been  denied  a  surviving  partner 
appoiiitcd  receiver  of  the  firm  assets,  who 
acted  as  such  in  closing  up  its  affairs. 

As  has  been  seen,  the  general  rule  deny- 
ing eompensation  to  a  partner  for  bia  serv- 
ices to  the  firm  is  not  of  univeraul  applica- 
tion. Aside  from  the  exceptions  already 
stated  in  the  case  of  a  surviving  partner, 
claims  for  eompensation  based  on  contrac- 
tual right,  express  or  implied,  should  be 
noted.  These  are  so  frequent  that  their 
possibilify  is  sUfEgested  in  every  full  and 
accurate  statement  of  the  general  rule.  An 
agreement  for  compensation  may  be  implied 
from  the  nature  of  the  partnerahip  or  the 
course  of  dealing  between  partners,  or  from 
circumstances  of  equivalent  force,  or  from 
the  nature  of  the  aervices  ren<1ered  in  con- 
nection with  the  duties  and  obligations  im- 
posed by  the  copartnership  articles  upon  the 
several  members  of  the  firm. 

Partners  may  also  receive  compensation 
for  services  rendered  to  the  firm  In  another 
capacity  than  that  of  partner,  or  in  pursu- 
ance of  a  direct  employment  by  the  firm,  or 
when  they  are  vested  with  a  special  agency. 
In  the  latter  event  they  may  be  entitled, 
as  against  the  firm,  to  the  usual  compensa- 
tim  In  rplation  to  the  subject  of  such 
agency.  Persona  who  have  stipulated  for 
exemption  from  partnership  services  are,  of 
Qourse,  equally  entitled  to  compensation 
with  strangers. 

In  case  one  partner  fails  to  perform  stip- 
ulated services,  or  is  guilty  of  other  mis- 
conduct, an  allowance  to  the  partnership, 
or  to  his  copartner,  therefor,  is  not  preclud- 
ed by  the  rule  denying  a  partner  compen- 
sation for  individual  or  unequal  services. 
One  induced  to  enter  into  a  partnership  by 
fraud,  on  avoiding  the  contract,  may  receive 
a  rea.ionabIe  compensation  for  services  ren- 
dered. Even  stipulated  compensation  may 
be  forfeited  by  fraud,  and  negligence  or 
abuse  of  trust  is  sufficient  ground  for  re- 
fusing remuneration  to  which  a  partner 
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would  be  otherwise  entitled.  And  a  part- 
ner's right  to  remuneration  or  comniissionH 
on  account  of  labor  performed  for  the  part- 
nerahip  may  be  waived  or  abandoned. 

Even  prospective  partners  have  been  al- 
lowed compensation  fot  services  rendered 
under  an  agreement,  express  or  implied,  or 
when  wrongfully  excluded  from  the  enter- 
priee,  but  not  after  acceptance  of  proflta,  or 
when  the  services  were  performed  aa  an  in- 
ducement to  the  formation  of  the  eontnn- 
plated  partnership.  A.  W.  B. 
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OCTAVE  BLOCK  et  al. 

(—CCA.  — ,  187  Fed.  227.) 

Vendor  —  misrepresentation  —  total 
cost. 

Misrepresentation  as  to  the  amount  an 
order  for  a  specified  number  of  steel  bare 
at  a  specified  price  per  pound  will  come  to 
is  not  a  ground  for  avoiding  the  sale,  where 
there  Is  no  trust  relation  between  the  par- 
ties, and  the  buyer  is  experienced  in  the 
business  and  can  easily  ascertain  for  him- 
self what  the  ateel  will  wei^t  and  therefore 
what  it  will  oost. 


(October  19,  1907.) 


Case  Note.  —  Right  of  purchaser  of  per- 
Honalty  to  rely  on  seller's  comimta- 
Uon  of  price,  or  estimate  of  ipumtlty. 

This  note  is  confined  to  eases  in  which  the 

vendor  has  erroneously  computed  the  total 
amount  of  the  price  of  several  arttcleH 
sold,  or  has  made  an  erroneous  estimate  of 
quantity,  and  excludes  cases  in  which  a 
vendor  falsely  misrepresents  the  value  nr 
quantity  of  personalty'  sold,  or  mistakenly 
places  a  lesser  price  than  he  intends  upon 
the  subject  of  sale;  or  in  which  a  sale  is 
made  of  a  quantity  as  "more,  or  less,"  or 
"about,"  an  estimated  quantity.  No  case  has 
been  found  which  presents  the  question  of  the 
right  of  an  intending  purchaser  to  rely 
upon  the  vendor's  estimate — proved  by  the 
purchaser  to  be  such — of  what  the  amount 
of  the  .purchase  would  be. 

It  was  held  in  Griffin  v.  O'Neil,  48  Kan. 
117,  29  Pac.  143,  Reversing  on  rehparing 
47  Kan.  116,  27  Pac.  826,  that,  if  the  vend- 
or of  perfionalty  erroneously  computed  the 
amount  of  the  various  items,  he  could  not 
recover  from  the  vendee  the  difl'erence  be- 
tween the  amount  of  the  erroneous  com- 
putation and  the  correct  amount,  unlesn  the 
mistake  was  mutual,  or  the  vendee  know- 
inplv  took  advantage  of  the  vendor's  error. 

In  E.  S.  Adkins  A:  Co.  v.  Campbell  (Del. 
Super.  Ct.)  414  Atl.  628,  a  nisi  prius  case, 
where  a  vendor  erroneously  computed  the 
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t7  RROR  to  tlie  Circuit  Court  of  the  Unit- 
J  ed  States  for .  the  Eastern  District  of 
Arkansas  to  review  a  judgment  in  plaintiffs' 
favor  in  an  action  brought  to  recover  the 
purchase  price  of  goods  sold  and  delivered. 
AfHrmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Hook,  Circuit 
Judges,  and  Philips,  District  Judge. 

Mr.  H.  F.  Auten  for  plaintiff  in  error. 

Mr.  J.  W.  Blackwood,  for  defendants  in 
error : 

The  neglect  to  make  reasonable  exami- 
nation or  investigation  will  preclude  a  pur- 
chaser  from  rescinding  a  contract  of  pur- 
chase, on  the  ground  of  false  representa- 
tions. 

Farnsworth  v.  Duffner,  142  U.  S.  43,  35 
L.  ed.  931,  12  Sup.  Ct.  Rep.  164;  Southern 
De%elopment  Co.  v.  Silva,  125  U.  S.  247,  31 
L.  ed.  678,  8  Sup.  Ct.  Rep.  881;  Farrar  v. 
Churchill,  135  U.  S.  609,  34  L.  ed.  246,  10 
Sup.  Ct.  Rep.  771;  Slaughter  v.  Gerson,  13 
Wall.  379,  20  L.  ed.  627;  Clark  v.  Reeder, 
1S8  U.  S.  505,  30  L.  ed.  1070,  15  Sup.  Ct. 
Rep.  849;  E.  Bement  &.  Sons  v.  LaDow,  66 
Fed.  189;  Crocker  v.  Manley,  164  111.  282, 
66  Am.  St.  Rep.  196,  46  N.  E.  580;  Mahaffey 
T.  Ferguson,  166  Fa.  166,  27  Att.  23;  Lud- 
ington  V.  Renick,  7  W.  Va.  273;  1  Bigelow, 
Fr.  473;  Hemmer  v.  Cooper,  8  Allen,  334; 
Hotbrook  v.  Connor,  60  Me.  678,  11  Am. 
Rep.  212;  Hauk  v.  Brownell,  120  111.  163,  11 
N.  E.  416;  Medbury  v.  Watson,  6  Met.  246. 
39  Am.  Dec.  726;  Bishop,  Contr.  $  664;  2 
Pom.  Eq.  Jur.  §  893;  Gordon  v.  Butler,  105 
U.  S.  653,  26  L.  ed.  1160;  Mooney  v.  Miller, 
102  Mass.  217;  Dillman  t.  Madlehoffer,  119 
III.  567,  7  N.  E.  88. 

Hf>ok,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Octave  Block  and  Paul  Block,  partners 
doing  busineea  at  Mulhouse,  France,  under 


the  tradename  of  Universal  Metal  Company* 
sued  the  Dalhoff  Construction  C'oin])any,  an 
Arkansas  corporation,  for  the  prioe  of  a 
shipment  of  steel  bars.  The  deft-nse  waa 
that  the  order  for  the  steel  was  procured 
by  fraud  and  deceit  of  plaintiffs'  traveling 
salesman;  that  defendant  refused  to  accept 
the  steel  on  arrival,  and  therefore  was  not 
indebted.  At  the  conclusion  of  the  evi- 
dence the  trial  court  directed  a  verdict  for 
the  plaintiffs,  and  judgment  followed. 

The  material  facts  from  defendant's  stand- 
point are  as  follows:  One  Dreyfus,  the  plain- 
tiffs' traveling  salesman,  called  at  defend- 
ant's office  in  Little  Rock,  Arkansas,  and 
sought  of  Dalhoff,  its  general  manager,  an 
order  for  steel  bars.  The  price  named  waa 
39  cents  per  pound,  and  the  quality  wat> 
shown  by  samples.  After  some  solicitation 
by  Dreyfus,  and  praise  of  his  wares,  Dal- 
hoff finally  said  be  would  use  a  small  order, 
and  that  Dreyfus  might  send  enough  to 
make  a  certain  number  of  drills  and  tools 
for  which  the  steel  was  especially  adapted. 
Dreyfus  made  a  memorandum  of  the  items, 
and  figured  up  the  cost.  To  an  inquiry  of 
Dalhoff  he  replied  it  would  amount  to  about 
$200.  Dalhoff  then  turned  to  the  secretarj- 
and  treasurer  of  bis  company  and  told  him 
that  Dreyfus  would  dictate  to  him  an  order 
for  some  steel,  and  to  sigii  it  when  ffnished. 
The  order  as  dictated,  written  out,  and 
signed  was  as  follows: 

Universal  Metal  Co., 

Mulhouse,  France. 
Gentlemen: — 

Please  ship  us,  by  frei;.&it,  the  following 
order  of  Metalos  Steel:  3  bars  1%"  Octa- 
gon ;  3  bars  1  y^"  Octagon ;  3  bars  4"  square 
for  pins;  3  bars  2%"  square  for  tools;  3 
bars  1"  X  8"  square  for  bushings;  3  bars 
11^"  square  for  sets;  3  bars  1%"  square  for 
seta—bar*  12  to  18  feet  long.  Terms  3  per 


amount  of  the  various  items  of  an  estimate 
of  lumber,  whicli  was  submitted  to  and  ac- 
cepted by  the  vendee,  the  trial  court,  in  an 
action  to  recover  the  difference  between  the 
erroneous  and  the  correct  amount  thereof, 
instructed  the  jury  that  they  must  consider 
not  only  the  aggregate  sum  as  shown  by  the 
addition  of  the  various  items  of  the  bill, 
but  each  item  itself,  because  they  all  en- 
tered bito  and  went  to  the  making  of  the 
completed  estimates:  and.  if  the  vipndee.  at 
the  time  he  received  the  estimates  and  made 
the  contract  of  purchase,  knew,  or  from  in- 
formation in  his  possession  should  have 
known,  that  the  correct  aggregate  charge 
was  greater  than  that  stated,  lie  would  be 
liable  for  the  correct  amount  mitwithstand- 
ing  the  vendor's  addition  indicated  that  the 
amount  was  less,  provided  the  seller  did  not 
know  of  the  mistake  in  the  addition,  as,  if 
lie  bad  knowledge  thereof,  and  offered  and 
17  L.R.A.{N.S.) 


intended  to  furnish  the  materials  at  the 
amount  indicated,  the  purchaser  would  be 
liable  for  that  amount  only. 

A  purchaser  could  rely  on  the  eetitnate 

of  one  not  a  dealer  in  lithographing  stone, 
that  a  quantity  thereof  which  the  latter  had 
for  sale  consisted  of  2  or  3  tons,  which  was 
purchased  at  a  specified  rate  per  pound, 
notwithstanding  it  afterwards  appeared 
that  the  quantity  on  hand  weighed'  about 
10  tons;  and,  although  alt  had  been  deliv- 
ered before  the  weight  was  ascertained,  the 
purchaser  was  not  bound  to  accept  morw 
than  3  tons  thereof.  Lamb  v.  Traitel,  12 
Misc.  140.  32  N.  Y.  Supp.  1075. 

As  to  the  right  of  one  to  rely  upon  rep- 
resentations made  to  effect  a  contract,  as  a 
ba-siR  for  a  charge  of  fraud,  see  note  to  Far- 
go Gaslight  &  Coke  Co.  v.  Fargo  Gas  ft 
Electric  Co.  37  L.R.A.  6B3. 
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eent  against  hiXl  of  lading.   Price  39o  per 
pound,  f.  o.  b.  Little  Rock,  Ark 
'Your  tnil7, 

Dalhoff  ConBtnietitm  Co., 
Per  John  A.  Mitchell, 
Secretary  and  Treasurer. 

The  steel  described  in  the  order  arrived  in 
Utile  Rock  in  due  time.  It  weighed  fi,6ei 
ponnds,  and,  at  the  agreed  priee,  came  to 
92,168.79.  There  was  no  claim  by  defendant 
that  the  steel  was  not  of  the  quality  ordered, 
that  it  was  not  in  all  respects  as  specified 
in  the  order,  or  that  it  was  more  than  suf- 
ficient in  quantity  to  make  the  drills  and 
tot^  mentioned  by  DalboflT.  Nor  was  it 
claimed  that  Dreyfus,  in  dictating  the  or- 
der, changed  the  items  as  veibally  agreed 
Uptin.  The  narrow  compass  o(  tlie  defense  is 
shown  by  the  averment  of  the  answer  that 
Dreyfus  "wrote  up  the  order  which  defend- 
ant signed  for  a  certain  number  of  bars  of 
each  kind,  and  represented  to  defendant  that 
the  order  as  drawn  would  amount  to  only 
^00."  In  other  words,  the  defense  rests  up- 
on the  claim  that  the  order  as  drawn,  drawn 
as  verbally  agreed  upon,  was  induced  by  mis- 
representation as  to  the  amount  it  would 
come  to.  Since  the  price  of  the  steel  per 
pound  was  agreed  on,  the  misrepresentation 
made  was  substantially  one  as  to  the  we'glit 
of  21  bars  of  steel  of  the  lengths  and  thick- 
nesses specified  in  the  order.  There  was  no 
complaint  of  an  undue  proportion  of  the 
longer  bars.  Tlie  actrntl  weight  was  more 
than  ten  times  that  contemplated  by  Dal- 
hoff. The  ease  turns  upon  the  question 
whether  Dalhoff  had  a  right  to  rely  on  the 
statement  of  Dreyfus. 

Dalhoff  was  a  man  of  large  erperirace  in 
handling  steel.  For  twenty-e^cht  years  he 
had  been  engaged  in  railroad  building,  and 
was  fairly  familiar  with  the  weights  of  steel 
used  in  sueh  construction,  and  of  the  tools 
and  machinery  employed  in  it.  He  knew 
there  were  tables  obtainable  by  him  from 
which  be  could  have  learned  the  weight  of 
the  steel  he  ordered,  but  he  did  not  consult 
them.  He  failed  not  only  to  avail  himself  of 
means  of  information  that  were  accessible, 
but  to  exercise  hts  own  judgment  matured 
by  long  experience  The  approximate  weight 
of  tile  steel  was  a  simple  problem  for  him, 
and  in  buying  he  had  no  right  to  rely  upon 
the  representation  of  the  selling  agent. 
Tbere  was  no  relation  of  trust  and  confi- 
dence between  the  parties  which  required  of 
Dreyfus  the  observance  of  especial  good 
faith,  and  no  such  character,  condition,  or 
location  of  the  subject-matter  of  the  eon- 
timet  as  entitled  one  party  to  rely  upon  the 
word  of  the  other.  In  Slaughter  v.  Gerson, 
13  Wall.  379,  383,  20  L.  ed.  027,  028,  it  was 
said:  "Where  the  means  of  knowledge  are 
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at  band  and  equally  available  to  both  par- 
ties, and  the  subject  of  purchase  is  alike 
open  to  their  inspection,  if  the  purchaser 
does  not  avail  himself  of  these  means  uid 
opportunities,  ha  will  not  be  heard  to  Say 
that  be  has  been  deceived  by  the  vendor's 
misrepresentations.  If,  having  t^ta,  ha  will 
not  see  matters  directly  briore  them,  where 
no  concealment  is  made  or  attempted,  he 
will  not  be  entitled  to  favorable  considera- 
tion when  he  complains  that  he  has  suffered 
from  his  own  voluntary  blindness,  and  been 
misled  by  overconfidcnee  in  the  statements 
of  another." 
The  judgment  is  affirmed. 


KENTCCKY  COURT  OF  APPE:AIiS. 
MARY  E.  CARRITHERS  et  al.,  Appts., 

V. 

CITY  OF  SHELBYVILLE. 
(  —  Ky.  — ,  104  8.  W.  744.) 

Municipal  eorpormtUm  —  aaneutton  of 

territory  —  consent. 

1.  No  constitutional  ri^t  of  a  holder 
of  property  within  a  particular  territory  is 
infringed  by  its  annexation  to  a  municipali- 
ty without  first  consulting  him,  even  thouf^h 
the  annexation  is  made  to  depend  upon  t£e 
consent  of  a  selected  class  to  which  he  does 
not  belong. 

Smuo  —  propwty  of  woman. 

2.  A  statute  permitting  the  annnation  of 
property  belonging  to  women,  to  monielpali- 
ties,  without  giving  them  an  opportunity  to 
make  defense  to  the  proceedings,  does  not 
deprive  them  of  the  equal  protection  of  the 
laws. 

(pctober  2S,  1907.) 


Caae  Note.  —  BiaeHmiimtton  betioem 
re«ld«nte  or  proper^  oumerm  in  terrl- 
torv  annexed,  a»  to  right  to  defend 
againt^  annexaUon  of  terriUtrif  to 
municipality. 

While  it  Is  now  well  settled  that  the  an- 
nexation of  territory  to  a  municipality  is 
not  a  taking  of  property,  and  does  not  de- 
prive one  of  his  property  in  a  constitutional 
sense,  annexation  statutes  not  infrequently 
make  the  right  to  annexation  conditional 
upon  the  consent  of  a  certain  proportion  of 
persons  who  may  be  affected  by  the  annexa- 
tion, or,  as  in  CABRlTHEBa  v.  Shelbtvillb. 
extend  to  such  persons  a  right  to  defend 
against  the  proceedings. 

But  one  other  case,  however,  lias  been 
found  where  the  validity  of  such  provisions 
has  been  attacked  upon  the  ground  that 
they  denied  the  equal  protection  of  the  laws. 
That  is  the  case  of  Taggart  v.  Oaypool,  146 
Ind.  690,  32  L.R.A.  688,  44  N.  E.  18,  hold- 
ing that  a  provision  In  an  ann« 
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APPEAL  by  complainants  from  a  judg- 
ment of  the  Circuit  Court  for  Shelby 
Comity  in  defendant's  favor  in  a  suit  to  en- 
join t}ie  annexation  of  territory  to  a  munid- 
pality.  AfBrmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  J.  C.  Beckham  &  Son,  for  ap- 
pellants : 

These  appellants,  being  persons  within  the 
meaning  of  the  14th  Amendment,  are,  by 
the  statute  and  its  attempted  enforcement 
by  the  ordinance,  denied  the  equal  protec- 
tion of  the  laws. 

Yick  Wo  T.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  Ct  Rep.  1064;  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6  Sup. 
Ct.  Rep,  357j  Soon  Hing  v.  Crowley,  113  U. 
8.  703,  28  L.  ed.  1146,  5  Sup.  Ct.  Rep.  730; 
San  Mateo  County  v.  Southern  P.  R.  Co.  8 
Sawy.  238,  13  Fed.  722;  Santa  Clara  County 
V.  Southern  P.  R.  Co.  9  Sawy.  165,  18  Fed. 
385;  Boyd  v.  Frankfort,  117  Ky.  199,  111 
Am.  St.  Rep.  240,  77  S.  W.  6(19. 

Mr.  P.  J.  Beard  for  appellee. 

O'Rear,  Oh.  J.,  delivered  the  opinion  of 

the  court: 

The  city  of  Shelbyyille,  one  of  the  old 
cities  of  this  state,  is  a  city  of  the  fourth 
cinss,  llirifty  and  growing.  It  proposed,  by 
proceedings  conforming  to  §  3483,  Ky.  Stat. 
1903,  to  enlarge  its  territory  by  including 
within  the  corporate  limits  of  the  city  a  cer- 
tain boundary  which  embraces  real  property 
owned  by  appellants  and  others;  some  of 
the  latter  being  voters.  This  suit  was  filed 
in  the  circuit  court  to  enjoin  the  city  from 
proceeding  in  the  mattir  upon  the  ground 
that  the  statute  violates  §  1  of  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  and  is  therefore  void.  The  appel- 
lants are  all  women.  They, '  with  certain 
corporations  who  joined  as  plaintiffs  in  the 
suit  in  the  lower  court,  own  unimproved 
lands  within  the  territory  proposed  to  be 
annexed  to  the  city,  and  which  was  not  with- 

ute  granting  the  right  of  appeal  to  "resident 
freeholders'^  only  (that  is,  freeholders  resi- 
dent in  the  territory  proposed  to  be  an- 
nexed), to  the  exclusion  of  owners  of  prop- 
erty within  the  territory  who  were  not 
resident  therein,  was  not  in  conflict  either 
with  the  provision  of  the  state  Constitution, 
declaring  that  the  assemhly  shall  not  grant 
to  any  citizens  or  class  of  citizens  privileges 
or  immunities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  citizens,  or 
with  the  14th  Amendment  of  the  Federal 
ConsUtution,  declaring  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

It  may  he  noted  in  this  connection  that 
the  court,  in  State  ex  rel.  Hammond  v. 
Dimond,  44  Neb.  154.  62  N.  W.  498.  denied 
the  right  of  a  nonresident  owner  of  property 
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in  any  city  or  town  when  the  proceedings 
were  b^un.  The  complaint  is  that  to  take 
the  lands  of  appellants  into  the  city  will 
add  a  burden.of  municipal  taxation  without 
benefit;  and  that,  as  the  statute  r^^lating 
the  precedure  for  adding  to  the  boundaries 
of  a  city  discriminates  agfunst  women  and 
all  other  persons  affected  who  are  not  voters, 
they  are  not  afforded  equal  protection  of 
the  laws,  inasmuch  as  the  statute  provides 
that  voters  only  may  make  defense  to  the 
proceedings,  if  there  are  voters  in  the  terri- 
tory to  be  affected.  A  demurrer  to  the  peti- 
tion was  sustained,  and  the  plaintiffs* 
prayer  for  relief  was  denied  by  the  circuit 
court. 

For  the  more  convenient  study  of  the 
subject,  the  existing  statute,  which  is  the 
authority  for  the  city's  procedure  and  the 
subject  of  appellants'  complaint,  is  set  forth 
at  length  as  follows:  "The  boundaries  of 
cities  of  the  fourth  class  shall,  until  changed 
as  herein  provided,  remain  as  now  estab- 
lished by  law.  Whenever  it  shall  be  deemed 
desirable  to  annex  any  territory  to  a  city  in 
this  class,  or  to  reduce  the  boundaries  there- 
of, the  same  may  be  done  in  the  following 
manner:  The  board  of  council  of  such  city 
shall,  by  ordinance,  accurately  define  the 
boundary  of  the  territory  proposed  to  be  an- 
nexed or  stricken  off.  Such  ordinance  shall 
be  published  for  not  less  than  three  weeks 
in  a  newspaper  published  in  such  city  or 
county;  if  there  be  no  newspaper  published 
in  the  city  or  county,  the  ordinance  shall 
be  advertised  by  handbills,  to  be  posted  for 
at  least  fifteen  days  at  four  or  more  public 
places  in  the  city,  and  at  the  same  number 
of  the  most  public  places  within  the  terri- 
tory proposed  to  be  annexed  or  stricken  off. 
Within  thirty  days  after  the  adoption,  pub- 
lication, and  advertisement  of  such  ordi- 
nance, a  petition  shall  be  filed  in  the  cir- 
cuit court  of  the  county  within  which  said 
city  may  be  situated,  in  the  name  and  on 
behalf  of  the  city,  setting  forth  the  passage, 

within  the  territory  affected  to  avail  him- 
self of  a  certain  statute  for  disconnecting 
territory  from  a  city  or  village  by  petition, 
upon  the  ground  that,  by  its  terms,  the  stat- 
ute was  available  only  to  legal  voters  of 
the  territory  sought  to  be  detached,  with- 
out su^eating  any  question  as  to  the  valid- 
ity of  the  statute;  and  the  same  court, 
in  Osmond-  v.  Smathers,  62  Neb.  509,  87  N. 
W.  310,  again  without  questioning  the  valid- 
ity of  the  statute,  denied  tbe  rig^t  of  a 
resident  property  Owner  within  each  terri- 
tory who  was  not  a  legal  voter,  to  avail 
himself  of  such  statute. 

The  general  question  as  to  the  power  of 
the  legislature  to  annex  territory  to  munici- 
palitien  is  treated  in  a  subject  note  to  State 
V.  Cincinnati,  27  L.R^.  737. 
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publiaitioiii  and  advertisement  of  Budi  onU< 
nanost  the  object  and  purpoBes  thereof,  to- 
gether with  an.  accurate  description  by 
metes  and  bounds  of  the  territory  proposed 
to  be  annexed  to,  or  stricken  from,  the  city, 
and  praying  for  a  judgment  of  the  court  to 
annex  said  territory  to,  or  strike  same  from, 
the  city,  as  the  object  may  be.  Tlie  said 
petition  sh^l  be  filed  not  less  than  twenty 
days  before  the  first  day  of  the  next  suc- 
ceeding term  of  the  circuit  court  in  that 
eonn^.  Notice  of  the  filing  of  the  same 
shall  be  given  in  the  same  manner  as  pro- 
vided herein  for  notice  of  the  passage  of  said 
(ndinance.  If  no  defense  be  made  at  the 
first  term  of  the  oonrt  after  the  filing  of 
said  petition  and  notice  of  same  as  herein 
provided,  and  the  court  shall  make  no  order 
for  granting  further  time  for  making  de- 
fense, the  court  shall  render  a  judgment  an- 
nexing or  striking  off  the  proposed  territory 
as  the  objects  of  the  proceedings  may  be. 
But  at  the  first  term  of  the  circuit  court, 
or  within  tlie  time  fixed  by  the  court  by  its 
(urder,  any  one  or  more  of  the  resident  vot- 
ers of  the  territory  proposed  to  be  annexed 
or  stricken  off  may  file  a  defense  in  said 
proraedings  setting  forth  the  reasons  why 
sneh  territory,  or  any  part  thereof,  should 
not  be  annexed  to  the  city,  or  why  tlie  limits 
of  the  city  should  not  be  reduced.  The  case 
shall  be  tried  by  the  court  without  the  in- 
tervention of  a  jury.  If  the  court,  upon 
hearing,  be  satisfied  that  less  than  a  ma- 
jority of  the  resident  voters  of  the  terfitory 
sought  to  be  annexed  or  stricken  off  have 
remonstrated  against  the  proposed  extension 
or  reduction,  and  that  the  proposed  exten- 
sion or  reduction  of  the  limits  of  the  city, 
as  the  ease  may  be,  will  be  for  the  interest 
of  the  city,  and  wilt  cause  no  material  in- 
jury to  the  owners  of  real  estate  in  the 
limita  of  the  proposed  extension  or  reduc- 
tkm,  it  shall  so  find,  and  the  proposed  ex- 
tension or  reduction  shall  be  decreed  or  ad- 
judged. But,  if  the  court  shall  find  that  a 
majority  or  more  of  the  resident  voters  in 
the  territory  to  be  affected,  or  the  owner  or 
owners  of  said  property,  if  there  be  no  resi- 
<tent  voters,  remonstrated  against  such 
change,  afad  that  said  change  will  cause  ma- 
terial injury  to  the  owners  of  real  estate  in 
the  limits  of  the  proposed  extensioli  or  re- 
duction, it  shall  BO  find,  and  eaid  extension 
or  reduction  shall  be  denied.  If  the  judg- 
ment of  the  court  is  adverse  to  the  proposed 
change,  no  further  effort  to  annex  or  strike 
off  the  territory  so  proposed  shall  be  made 
within  two  years  after  the  entering  of  the 
judgment.  Costs  shall  follow  the  judgment, 
and  no  appeal  shall  lie  from  the  judgmfiit 
of  the  circuit  court.  If  the  judgment  in 
such  proceedings  be  in  favor  of  the  city,  it 
Altall  be  certified  by  the  clerk  of  the  cuuil 
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to  the  board  of  council,  and  entered  on  the 
records  of  the  board,  and  the  board  shall 
thereupon,  by  ordinance,  annex  to,  or  strike 
from,  the  city  the  territory  described  in  the 
judgment:  Provided,  the  circuit  court  shall 
not  have  jurisdiction  of  such^  proceedings, 
unless  the  required  publication  or  adver- 
tisement  of  the  ordinance  proposing  the  ex- 
tension or  reduction  of  the  limits  of  the 
city  contidns  notice  of  the  proposed  proceed- 
ings in  such  court,  proof  of  wliich  publica- 
tion or  advertisement  may  be  made  by  af- 
fidavit filed  in  the  proceedings:  Provided, 
however,  that  the  provisions  of  this  act 
shall  not  be  construe^  as  interfering  with 
the  rights  of  any  litigant  in,  or  growing  out 
of,  any  action  now  pending  in  any  court  of 
this  commtmwealth  under  the  act  to  which 
this  is  an  amendment."  This  section  is  the 
statute  amended  as  of  March  22,  1902.  Be- 
fore that  amendment  other  features  existed 
which  have  been  eliminated.  The  precise 
question  here  presented  has  not  heretofore 
come  before  this  court,  nor,  so  far  as  we 
have  been  able  to  find,  before  any  other 
court,  for  decision.  Certain  features  of  the 
question  have  been  passed  upon  by  this  and 
other  supreme  courts,  which  will  be  noticed 
in  the  course  of  the  opinion. 

Of  course,  a  woman  is  a  person,  and  so 
is  a  corporation  (Santa  Clara  County  v. 
Southern  P.  R.  Co.  (C.  C.)  U  Sawy.  165,  18 
Fed.  38S),  within  the  contemplation  of  the 
14th  Amendment  to  the  Federal  Conslitu- 
Uan.  If  either  is  denied  the  equal  protec- 
tion of  the  law  by  following  the  statutory 
proceeding  for  annexing  territory  to  a  city, 
then  the  statute  must  be  declared  invalid. 
A  very  brief  study  of  the  nature  of  our 
municipal  corporations  will  materially  aid 
in  the  deterndnation 'of  the  question  pre- 
sented. Our  system  of  city  government  ia 
adopted  from  the  English,  which  was  prob- 
ably fashioned  upon  the  Teutonic  town.  In 
both  the  former  the  will  and  welfare  of  the 
landowner  were  consulted.  Indeed,  the  Teu- 
ton ceorl  and  the  English  burgher  were 
demed  the  sole  beneficiaries  of  the  municipal 
privileges.  Green's  Short  Hist.  Eng.  People, 
§  1,  p.  3.  After  the  Conquest,  King  and  the 
nobility  overbore  the  simple  freedom  of  the 
towns,  and  sold  it  back  to  the  inhabitants 
in  consideration  of  revenues  paid  into  the 
royal  treasury.  The  liberties  or  privilegfs 
so  ceded  to  the  body  of  the  burghers  were 
evidenced  by  a  grant  in  the  nature  of  a 
charter,  whence  was  derived  the  corporate 
charter  of  the  grantee,  the  collective  citi- 
zens OS  a  town.  The  original  idea  seems  to 
have  been  just  the  reverse  of  that  obtaining 
at  this  day.  Then  the  town  was  supposed 
to  be  conducted  for  the  personal  benelit  of 
it!«  citizens  only,  while  no  wit  is  an  ami 
of  tlie  stale  government,  governing  in  its 
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name,  and  hy  its  authority  solely,  for  the 
benefit  of  the  state.  Naturally  enou^,  no 
town  was  then  set  up  as  a  corporation  in- 
voluntarily, or  save  by  the  request  of  the 
inhabitants  conoemed.  Acoeptance  was 
therefore  essential  to  make  operative  a  char- 
ter granted  by  the  King.  1  Kyd,  Corp.  61. 
He  had  no  power  to  impose  political  obliga- 
tions on  any  person  or  community,  except 
in  the  form  of  oonditions,  nor  to  oompel  the 
acceptance  of  any  charter.  Faterson  v.  So- 
ciety for  Est^Iishing  TJseful  Manufactures, 
24  N.  J.  L.  386.  When  Parliament  became 
supreme,  and  usurped  in  a  sense  the  pre- 
rogatives of  the  Crown  in  the  creation  of 
municipal  corporations,  it,  in  legislating  for 
the  public,  granted  charters  to  towns  and 
cities  at  its  pleasure.  No  assent  of  the  in- 
habitants was  necessary  in  that  case;  for 
the  charter  of  a  corporation  created  by  Par- 
liament was  an  act  of  Parliament,  and  no 
assent  is  requisite  to  make  an  act  of  Parlia- 
ment operative.  But  even  Parliament  has 
been  generally  considerate  of  the  will  of  the 
inhabitants  upon  whom  the  charters  were 
to  operate,  and  a  provision  was  nearly  al- 
ways made  for  their  assent  in  some  form  or 
other.  The  recent  English  statutes  provid- 
ing general  laws  for  local  government  of 
towns  and  cities  so  require.  1  Dill.  Mun. 
Corp.  g  34;  Municipal  Corporation  Act  of 
1882.  As  this  country  was  settled  by  Eng- 
lishmen, wIiQ  brought  over  the  customs  and 
laws  of  the  mother  country,  it  was  to  be 
expected  that  substantially  the  same  system 
of  town  government  was  instituted  over 
here.  After  the  Revolution,  the  sovereignty 
of  the  King  and  Parliament  was  lodged  in 
the  state.  Thereafter  it  granted  charters  to 
the  towns,  not  as  privileges  conferred  by 
favor  or  for  price,  but  as  a  part  of  a  system 
obnserving  the  principles  of  liberty  as  found 
in  self-government.  What  was  said  by  Mr. 
Justice  Brown  in  People  ex  rel.  Wood  v. 
Draper,  15  N.  Y.  S32,  can  as  well  be  applied 
to  the  conditions  in  Kentucky:  "When  the 
present  instrument  was  formed*  tlie  entire 
territory  of  the  state  was  separated  and  ap- 
propriated by  its  civil  divisions,  its  coun- 
ties, cities,  and  towns.  .  .  .  These  civil 
divisions  are  coeval  with  the  government. 
The  state  has  never  existed  a  moment  with- 
out them.  All  our  thoughts  and  notions  of 
civil  government  are  inseparably  associated 
with  counties,  cities,  und  towns.  They  are 
permanent  elements  in  the  frame  of  govern- 
ment. .  .  .  They  are  to  be  regarded  as 
institutions  of  the  state,  durable  and  in- 
destructible by  any  power  less  than  that 
which  gave  being  to  the  organic  law.  They 
are  [however]  subject  to  control  and  regu- 
lation by  the  legislature.  It  may  enlarge 
or  circumscribe  their  territorial  limits,  in- 
crease or  diminish  their  numbers,  separate 
17  LJLA.(N.8.) 


them  into  parts,  and  annex  some  of  the 
parts  to  parts  of  others;  but  they  must 
still  assume  the  form  and  be  known  and  gov 
emed  only  as  counties,  cities,  or  towna. 
.  .  .  The  state  at  large  is  and  ever  has 
been  an  aggregate  of  these  local  bodiu." 
Thus  we  see  that  the  creation  of  a  municipal 
corporation  is  always  and  essentinlly  a  po- 
litical act.  Whether  it  will  be  dtme  or  not 
depends  solely  on  the  judgment  and  wilt  of 
the  political  department  of  the  government, 
the  legislature.  And  no  legislative  act,  un- 
less the  Constitution  so  requires,  is  depend- 
ent for  its  vali^fy  upon  the  assent  of  the 
people  whom  it  affects. 

The  first  three  Constitutions  of  this  state 
made  no  reference  to  the  incorporation  of 
towns  and  cities.  That  was  done  by  the 
legislature  as  an  incident  of  the  powers  of 
the  sovereign  state  lodged  in  its  political  de- 
partment. CliarterB  were  then  granted  to 
cities  and  towns  by  special  act  of  the  leg- 
islature,  as  anciently  was  done  by  spedal 
act  of  Parliament.  The  legislature  judgea 
of  the  necessity  and  propriety  of  the  aet. 
It  considered  eaeh  separate  case  on  its 
merits,  and  gave  to  the  municipality  sudi 
territory  and  such  form  of  government  as 
was  deemed  proper,  and  changed  each  at 
wilL  The  Convention  of  1891,  which  framed 
the  present  Constitution,  determined  to  have 
an  end  to  all  special  legislation.  Its  evils, 
not  necessary  to  recount  here,  had  provoked 
the  people.  Special  l^ielation  was  inex- 
orably prohibited  respecting  all  subjects 
where  a  general  law  could  apply,  and  par- 
ticularly as  to  the  creation  of  cities  and 
towns  and  their  government.  Const.  §§  59- 
159.  The  legislature  was  required  to  classi- 
fy all  the  towns  and  cities  of  the  common- 
wealth, and  to  enact  general  laws  .for  their 
government.  The  legislature  did  so  classify 
the  cities  and  towns,  and  has  provided  for 
their  government  by  general  laws.  The  sec- 
tion of  the  statute  under  consideratim  is 
part  of  the  general  laws  for  the  government 
of  cities  of  Uie  fourth  dass.  It  eould  never 
have  been  contemplated  that  the  cities  and 
towns  were  to  forever  remain  in  size  terri- 
torially as  the  Constitution  found  and  left 
them.  That  they  would  grow  in  time,  and 
would  necessarily  require  new  territory  to 
accommodate  their  expansion,  was  known. 
In  the  enactment  of  the  general  laws,  this 
feature  of  the  situation  must  of  necessity 
have  been  presented  to  the  minds  of  the  leg- 
islature. Inasmuch  as  no  two  dties  or 
towns,  much  lees  all  of  a  class,  would  prob- 
ably  grow  at  the  same  rate,  or  require  even 
equal  territory  at  the  same  time,  and  as 
special  acts  eould  not  be  now  passed  to  meet 
the  exigency  of  each  case  as  it  arose,  some 
plan  open  to  all,  and  flexible  enough  to  ac- 
commodate the  particular  needs  of  each 
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town  and  city,  must  be  provided  by  general 
law.  It  would  Bcarcely  be  safe  to  leave  the 
matter  to  the  sole  discretion  of  the  muDiri- 
pal  legislative  boards  (as  is  done  in  certain 
dasa  cities  in  Missouri,  it  seems).  So,  after 
fixing  the  general  conditions  upon  which  the 
l^alature  was  willing  to  grant  an  extension 
of  the  corporate  boundary  (or  to  restrict  it, 
as  the  case  might  be),  some  tribunal  must 
be  selected  or  created  to  whom  should  be 
confided  the  responsibility  of  determining 
for  the  legislature  whether  the  general  con- 
ditions it  had  imposed  had  been  complied 
with.  Kentucky  is  not  the  pioneer  in  either 
its  plaji  of  generalizing  the  incorporation 
of  municipalities  or  of  regulating  some  es- 
sential fact  in  the  process  of  incorporation 
to  some  tribunal  other  than  the  legislature, 
for  ascertainment.  Nearly  alt  the  states 
now  prohibit  special  l^islatton,  and  require 
the  incorporation  of  municipalities  to  be  by 
general  laws.  In  some  of  the  states  the 
question  of  annexation  is  left  to  a  vote  of 
the  territory  to  be. affected,  as,  for  example, 
in  Illinois  (North  Springfield  v.  Springfield, 
140  III.  165.  29  N.  E.  849),  in  Texas  (Gra- 
ham v.  Greenville,  67  Tex.  62,  2  S.  W.  742; 
State  v.  Waxahachie,  81  Tex.  626,  17  S.  W. 
348),  and  in  Arkansas  (Vogel  v.  Little 
Rock,  65  Ark.  609,  19  S.  W.  13).  Still 
others  leave  the  ascertainment  of  certain 
facts  to  the  courts  of  general  original  juris- 
diction in  the  county  wherein  the  town  is 
situated.  It  is  so  in  Nebraska  (Gottschalk 
V.  Becher,  32  Neb.  653,  49  N.  W.  716),  and 
in  Pennsylvania  (Brinton's  Appeal,  142  Fa. 
511,  21  Atl.  978),  and  in  Iowa  (Ford  v. 
North  Des  Moines,  SO  Iowa,  626,  4S  N.  W. 
1031),  and  in  Kansas  (Huria  v.  Kansas 
City,  46  Kan.  738,  27  Pac.  143).  In  some 
of  these  cases  the  question  was  raised  that 
it  was  incompetent  for  the  legislature  to  so 
delegate  its  powers;  but  the  courts  held, 
though  not  with  entire  unanimity,  that  it 
was  not  a  delegation  of  the  powers.  In  this 
state  that  question  was  presented  in  Clarke 
T.  Ri^rs,  81  Ky.  43.  The  legislature  had 
enaeted  a  new  charter  for  Flemingsburg,  but 
provided  that  it  should  become  effective  only 
upon  its  acceptance  by  a  majority  of  the 
1^1  voters  of  the  town.  In  the  suit  in- 
volving the  constitutionality  of  the  provi- 
sion, the  court  observed  that,  while  the  leg- 
islature had  the  right  to  subfititute  the  new 
charter  for  the  old  without  consulting  the 
popular  will  on  the  subject,  yet  it  could 
l^lly  submit  the  charter  to  the  people  di- 
rectly concerned.  It  was  said:  "The  legis- 
lature cannot  delegate  its  power  to  make 
laws,  but.  when  enacted,  whether  or  not  the 
law  shall  become  operative  may  be  made  to 
depend  on  the  popular  will," — citing  Cooley, 
Const.  Lim.  pp.  143-230.  Why  may  it  not 
be  made  to  depend  as  well  upon  any  other 
UL.R.A.(N^.) 


factT  And  why  may  it  not  delegate  to 
some  ministerial  or  judicial  officer  the  duty 
of  ascertaining  the  existence  of  the  requi- 
site fact  I  In  the  existing  statute  it  is  to 
be  observed  that  the  popular  will  is  to  be 
consulted,  and  to  be  given  weight,  aa  well  as 
the  fact  whether  the  benefits  and  burdens 
equitably  justify  the  proposed  extension  or 
restriction.  No  other  tribunal  is  so  well 
equipped  to  develop  the  facts,  and  to  ascer- 
tain the  conditions  named  by  the  legisla- 
ture as  those  upon  which  its  grant  shall 
take  effect,  as  are  the  courts.  The  questions 
are  quasi  judicial,  but  are  not  matters  that 
ever  were  litigable  in  any  court  as  a  matter 
of  right.  In  truth,  tlifl  court  in  the  par- 
ticular proceeding  is  not  in  any  sense  deal- 
ing with  the  legal  rights  of  persons  who 
live  or  own  property  in  the  affected  terri- 
tory; for,  as  was  held  by  this  court  in 
Cheaney  v.  Hooser,  9  B.  Mon.  330,  the 
creation  of,  or  annexation  of,  new  territory 
to  a  town,  is  a  matter  within  the  sole  dis- 
cretion of  the  legislature,  and  does  not  in 
any  manner  depend  upon  the  will  of  a  ma- 
jority or  any  of  the  inhabitants  living  with- 
in the  territory.  If  the  legislature  does  con- 
sult their  wishes,  as  it  well  may,  it  acts  for 
its  own  advice  and  guidance,  and  not  in  def- 
erence to  any  legal  right  of  the  citi.%n. 

The  question  of  benefit.^  and  burdens  in 
the  proposed  annexation  cannot  be  said  to 
involve  a  justiciable  right  of  the  individual 
taxpayer.  But  it  is  unquestionably  a  proper 
subject  of  consideration  in  determining 
whether  the  municipal  territory  be  extended 
or  reduced.  It  is  impossible  now  for  the 
legislature  to  pass  upon  each  proposed  an- 
nexation or  dimiaiition  of  territory.  Either 
a  hard  and  fast  rule,  certain  to  bear  oner- 
ously in  many  instances,  must  be  adopted 
by  general  law,  or  by  general  law  the  ascer- 
tainment of  the  fact  whether  the  benefits 
and  burdens  are  counterpoised  must  be 
found  to  exist  by  some  other  tribunal.  We 
are  unable  to  perceive  a  distinction  between 
the  ascertainment  of  that  fact  by  the  court 
and  the  ascertainment  of  the  majority  of 
the  voters'  wills  by  a  ministerial  ofiicer  ap- 
pointed to  hold  an  election,  as  Cooley  says 
may  be  done,  Cooley,  Const.  Lim.  pp.  143- 
230.  The  legislature  is  prohibited  from 
granting  incorporating  charters  of  any  kind 
by  special  laws.  All  incorporations  in  this 
state,^ private  as  well  as  municipal,  are  now 
required  to  be  by  general  laws.  Yet  private 
corporations  are  granted  charters  by  special- 
ly selected  tribunals  upon,  the  ascertainment 
by  them  of  certain  requisite  facts.  No  one 
supposes  now  that  that  is  a  delegation  of 
legislative  authority.  Nor  does  it  confer 
legislative  power  upon  the  courts.  Many 
acts  of  government  are  so  complex  as  to 
partake  of  soma  or  all  the  features  of  the 
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three, — legislative,  executive,  and  judicial. 
Yet  there  are  certain  controlling  marks  by 
which  eacti  act  Is  relegated  to  its  own  de- 
partment. It  is  not  infrequent  that  an 
act  of  the  l^Ialature  is  not  effective  until 
and  unless  some  other  department  set  it  in 
operation  upon  its  ascertainment  of  a  pre- 
cedent condition  submitted  to  it  by  the  leg- 
islature. But  the  finding'  of  the  fact  is 
not  legislative.  Nor  is  it  necessarily  ju- 
dicial, although  it  may  be  suuh  as  not  to  fall 
entirely  without  the  legitimate  domain  of  a 
judicial  forum.  A  certain  teat  of  the  act 
required  of  the  circuit  court  under  the 
statute  in  hand  is:  Could  it  have  been  d<»ie 
by  any  other  department  of  gotximment, 
without  invading  the  pren^tive  of  the  ju- 
diciaiyT  Undoubtedly  it  ia  aueh  an  act  aa 
the  l^slature  lus  always  ezeniised  juris- 
diction over.  We  have  seen  it  is  auoh,  also, 
as  may  be  settled  by  a  vote  taken  under 
executive  supervision,  it  the  legislature  so 
provide.  From  whatever  point  it  is  viewed, 
the  subject  returns  to  this:  The  act  of  in- 
corporating towns,  and  enlarging  or  re- 
stricting their  boundaries,  is  legislative  and 
political.  In  its  exercise  of  discretion  in 
auch  matters  the  legislature  baa  plenary 
power.  It  is  no  infringement  of  any  consti- 
tutional right  of  any  person  that  he  is  not 
first  consulted  before  the  power  is  exercised, 
or  if  it  is  allowed  to  be  exercised  upon  the 
petition  or  with  the  consent  of  a  selected 
class,  as,  for  example,  voters  or  property 
holders.  One  illustration,  of  everyday  oc- 
currence, is  selected.  Street  improvements 
are  deemed  legislative  matters  in  the  first 
instance;  yet  the  executive  performs  tliem 
in  part,  and  the  courts  in  purt, — the  latter, 
in  correcting  errors  of  the  council  or  of  the 
executive  department,  after  the  work  has 
been  done  and  accepted,  although  such  errors 
pertain  solely  to  matters  of  legislation  or 
executive  act.  Finally,  the  imposition  of 
taxes  for  municipal  purposes,  as  well  as  the 
annexation  at  territory  to  the  town,  is  a 
political  matter.  Frequently  the  l^is- 
lature  submits  such  matters  to  the  voters 
If  it  does,  a  majority  fastens  the  tax  upon 
all,  the  unwilling  as  well  as  those  who  had 
no  voice  in  the  election,  such  as  women,  in 
fants,  and  corporations,  and  those  not  vot- 
ing. In  no  event  is  it  a  taking  of  private 
property  for  public  use,  as  that  term  is  used 
in  the  Constitution.  Cheaney  v.  Hooser, 
supra.  As  the  legislature  might  have  had 
the  condition  updn  which  the  additional 
territory  was  to  be  incorporated  into  the 
city  to  be  ascertained  without  the  right  of 
anybody  to  he  heard  in  court,  or  even  by  a 
vote  of  qualified  male  voters,  ap]>e1lanta  are 
not  denied  the  equal  protection  of  the  laws 
17L.R.A.(N.S.) 


because  they  were  not  admitted  to  defend 
the  proceeding  in  the  court. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 


BfASSACHUSETTS   SUPREME  JUDI- 
OIAIi  COURT. 

HANDELL  BROTHERS 
v. 

IDA  M.  FOOO. 

(182  Mass.  &S2.  66  N.  E.  198.) 

Foreign  statute  —  enforcement. 

A  court  of  one  state  will  not  enforce  a 
statute  of  another  state  making  a  wife 
liable  jointly  with  her  husband  for  family 
expenses,  in  case  of  purchases  made  by  a,  oita- 
zen  of  the  former  state  while  lie  and  hii 
wile  were  temporarily  in  the  latter. 


(February  26,  1903.) 


Case  Xote.  —  Enforcement  of  wife'm  li- 
ability under  statute  of  another  state 
for  a  deht  contracted  ^  Tier  husband. 

The  decision  in  the  Fooo  Case,  refusing 
to  entertain  an  action  to  enforce  the  liabili^ 
of  the  wife  under  the  Illinois  statute,  even 
assuming  that  the  statute  was  intended  to 
apply  to  eitiiena  of  another  state  temporarily 
in  Illinois,  is  directly  opposed  by  a  decision 
of  the  appellate  term  of  the  New  York  su- 
preme court  in  Matthews  v.  Dickinson,  30 
Misc.  187,  73  N.  Y.  Supp.  100,  holding  that 
an  action  would  He  in  New  York  to  en- 
force the  liability  of  the  wife  under  the 
same  Illinois  statute,  notwithstanding  the 
contention,  that  such  statute  was  hostile 
to  the  settled  policy  and  law  of  New  York, 
it  appeared  in  this  case  that  all  the  parties 
were  residents  of  Illinois  and  that  the  con- 
tract in  question  was  made  and  performed 
there,  so  that  there  was'  no  doubt  that  the 
Illinois  statute  applied  so  far  as  the  sub- 
stantive rights  of  the  parties  were  con- 
cerned. This  circumstance  might  perhaps 
have  distinguished  the  case  from  Mamdeu. 
BKOS.  V.  FOQO,  had  not  the  decision  in  tlie 
latter  ease  been  rendered  upon  the  express 
assumption,  for  the  purposes  of  the  point, 
that  the  Illinois  statute  was  intended  to 
apply  to  such  a  state  of  facts  as  was  pre- 
sented in  that  case.  The  New  York  court 
cites  in  support  of  its  holding  the  decision 
in  Wright  v.  Remington,  41  N.  J.  L.  48, 
32  Am.  Rep.  180,  that  it  Is  not  contraiy  to 
the  policy  of  New  Jersey  to  enforce  the  li- 
ability of  a  wife  as  surety  for  her  hnsband 
under  a  contract  made  in  another  state,  by 
the  law  of  which  such  a  contract  was  valid 
iind  binding  upon  her,  though  by  the  law  of 
Xow  Jersey  she  could  not  have  thus  bound 
herself.  It  will  be  observed  that  in  the 
tatter  case  the  liability  of  the  wife  accord- 
ing to  the  lea  loci  contractut  resulted  from 
her  own  act  and  contract,  whereas,  in  the 
Matthews  Case  and  in  MAiVDEti,  Raos.  t. 
Flqu,  the  liabilify  was  wholly  the  creature 
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REPORT  hj  fha  Superior  Court  lor  Suf- 
folk County  after  verdict  Iot  defendant 
for  the  opinioa  of  the  Supreme  Judicial 
Court  of  an  action  brought  to  bold  a  mar- 
ried woman  liable  for  goodi  purcbased  by 
ber  husband.  Judgment  on  the  verdict. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Joseph  W.  Spauldlnc  and  Rob- 
ert W.  Hunter,  for  plaintiff: 

If  suit  bad  been  brought  against  the  de* 
(eiidant  before  ihe  left  Illinois,  in  that  state, 
by  these  ^intifTs,  on  the  accouqt  sued,  the 
action  would  bave  been  sustained. 

111.  Ber.  Stat.  chap.  68,  I  IS;  Hyman  t. 
Harding.  162  IlL  357.  44  K.  E.  754;  Hudson 
King  Bros.  23  111.  App.  118;  Houck  y. 
Smith,  48  HI.  App.  64. 

The  Illinoia  law  in  its  application  to  this 
particular  case  cannot  be  said  to  be  "con- 
trary to  our  public  policy  or  to  abstract 
justice  or  pure  morals,  or  calculated  to  in- 
jure the  state  or  its  dtizens.*' 

HSggins  T.  Central  N.  E.  ft  W.  R.  Co.  156 
MsM.  180,  81  Am.  St.  Rep.  544.  29  N.  E.  634. 

The  facts  of  this  ease  appeal  to  the  good 
conscience  of  the  law,  and  tt  is  upon  th^^t 
principle  the  cases  which  have  sustained  tha 
ri^t  of  action  upon  a  foreign  law  rest. 

Walsh  V.  New  York  ft  N.  E.  R.  Co.  160 
Mass.  S71,  30  Am.  St.  Rep.  514,  36  N.  E. 
684;  Hancock  Nat.  Bank  t.  Ellis,  166  Mass. 
414,  66  Am.  St.  Rep.  414,  44  N.  E.  S49. 

Messrs.  John  Oscar  Teele  and  Arthur 
P.  Teele,  for  defendant: 

When  recovery  is  sought  under  the  Illi- 
nois statute,  for  family  expenses,  it  cannot 


be  had  on  any  other  ground,  and  a  declara- 
tion must  be  based  on  the  statute,  and  every- 
thing must  be  alleged  and  proved  to  bring 
the  case  within  the  statute. 

Scblesinger  v.  Keifer,  30  111.  App^  263; 
New  Bedford  v.  Hingham,  117  Mass.  445. 

Entries  on  the  creditor^  books  to  the  hus- 
band are  not  sufflcient  alone  to  support  re- 
covery against  the  wife,  although  the  goodd 
are  of  the  general  character  of  family  ex- 
penses, 

Neasham  v.  McNair,  103  Iowa,  605,  88 
L.RJ^.  847, 64  Am.  St.  Rep.  202,  72  N.  W.  778. 

Liability  under  the  Illinois  statute  can- 
not be  enforced  here,  even  upon  a  declara- 
tion based  upon  it  and  supported  by  evi- 
dence sufficient  to  maintain  the  action  in 
the  courts  of  that  state;  for  it  is  plainly 
and  directly  opposed  to  the  policy  of  our 
laws,  statute  and  common,  and  injurious  to 
our  dtiaens. 

Hbwarth  v.  Lombard,  175  Mass.  670,  40 
L.ILA.  aOl,  56  N.  E.  888. 

The  construction  put  upon  such  statutes 
by  the  highest  courts  of  the  foreign  state 
should  be  followed. 

Hancock  Nat.  Bank  v.  EUis,  172  Mass. 
89,  42  LJLA.  306.  70  Am.  St.  Rep.  232, 
61  N.  E.  207;  Hancock  Nat  Bank  v.  Far- 
num,  176  U.  S.  640,  44  L.  ed.  619,  20  Sup. 
Ct.  Rep.  606;  Howarth  v.  Lombard,  supra; 
Haekett  v.  Potter,  135  Mass.  349. 

Ijorlng,  J.,  delivered  Uie  opinion  of  the 
court; 

This  is  an  action  brought  in  Massachu- 


of  statute  without  the  intervention  of  any 
voluntary  agreement  on  tha  part  of  the 

wife. 

In  this  connection  attention  maybe  called 
to  the  case  of  Clarkv.Eltinge,29  Wa9h.215, 
69  Fac.  736,  where  the  court  held  that  the 
wife  of  one  executing  a  note  governed  by  the 
law  of  Montana  was  a  proper  defendant  in 
an  action  thereon,  for  the  purpose  of  de- 
termining whether  the  judgment  could  be 
executed  as  one  for  a  community  debt;  the 
court,  in  the  absence  of  any  proof  as  to 
the  law  of  Montana,  indulging  the  presump- 
tion that  it  was  the  same  as  the  community 
law  of  Washington,  according  to  which  the 
debt  sued  upon  was  a  community  debt,  a 
judgment  obtained  thereon  being  enforceable 
against  the  community  property  of  the  hus- 
l»nd  and  wife  in  Washington.  Upon  a  Bub- 
sequent  appeal  (34  Wash.  323,  75  Pac.  866) 
the  wife  put  in  proof  a  statute  of  Montana 
providing  that  the  separate  property  of  the 
wife  shall  be  exempt  from  all  debts  and 
liabilities  of  *ht  husband  unless  for  neces- 
sary articles  procured  for  the  use  and  Iwne- 
fit  of  herself  and  children.  The  snpreme 
eourt  held,  however,  that  the  trial  court 
erred  in  directing  a  verdict  in  favor  of  the 
wife  in  the  absence  of  proof  of  the  neee-isary 
eonditiona  which  under  that  statnte  wduM 
entitle  Iier  property  to  exemption  from  tlu- 
debts  of  the  husband.  Upon  a  still  later 
I7L.R.A.(N.6.) 


appeal  {38  Wash.  376,  107  Am.  St.  Rep.  858, 
80  Pac.  556)  the  court  again  reversed  a 
judgment  in  favor  of  the  wife  upon  the 
ground  that  improper  evidence  was  admit- 
ted as  to  the  construction  and  effect  of  the 
Montana  statute.  In  all  these  appeals  the 
court  seems  to  have  assumed  without  ques- 
tioning the  point,  that  there  was  no  obstacle 
to  the  enforcement  in  Washington  of  the 
liability  of  the  wife  or  of  her  property  creat- 
ed by  the  laws  of  Slontana.  It  will  be  ob- 
served, however,  that  there  was  no  funda- 
mental repugnancy  between  the  law  of  Mon- 
tana and  the  law  of  Washington,  and  this 
fact  is  perhaps  suflieient  to  distinguish  the 
case  from  Mandell  Bbo8v.Fogo.  It  is  to 
be  further  noted,  however,  that  there  was  no 
such  distinction  between  the  latter  case  and 
the  case  of  Matthews  v.  Dickinson,  supra. 

Upon  the  somewhat  analogous  question  as 
to  the  right  to  enforce  a  stockholder's  li- 
ability outside  of  the  state  of  incorporation, 
see  note  to  Gushing  v.  Perot,  34  L.R.A.  737 ; 
and  upon  the  question  whether  an  action 
will  lie  in  one  state  upon  a  cause  of  action 
for  death  created  by  the  statute  of  another, 
see  note  to  Boston  &,  M.  R.  Co.  v.  Hurd,  66 
L.K.A.  193.  The  general  subject  of  the  con- 
flict of  laws  in  relation  to  matrimonial 
property  in  covered  by  a  note  in  Rush  v, 
renders,  57  L.R.A.  363. 
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iietts  by  an  IIIiDois  corporation  to  recover 
from  a  wife  the  price  of  goods  sold  to  her 
husband.  The  husband  waa  a  citizen  of  Mass- 
achusetts, and  both  the  huBband  and  the 
wife  were  temporarily  in  Chicago  when  the 
husband  bought  the  goods  of  the  plaintiff. 
At  the  trial  "the  plaintiff  conceded  that 
there  waa  no  evidence  of  a  contract  liability 
on  the  part  of  the  defendant,  .  .  .  but 
.  .  .  claimed  the  right  to  recover  in  this 
suit  by  virtue  of  the  following  statute  of 
Illinois,  which  was  put  in  evidence:  "The 
expenses  of  the  family  and  of  the  education 
of  the  children  shall  be  chargeable  upon  the 
property  of  both  husband  and  wife  or  of 
either  of  them,  in  favor  of  creditors  there- 
for, and  in  relation  thereto  they  may  be 
sued  jointly  or  separately."  111.  Rev.  Stat. 
1892,  chap.  68,  p.  793,  §  16.  The  presiding 
judge  ruled  "that  no  recovery  could  be  liad 
under  that  statute,  either  on  these  pleadings 
or  otherwise,  on  the  evidence,"  and  there- 
upon ordered  a  Verdict  for  the  defendant, 
and  reported  the  case  to  this  court. 

We  are  of  opinion  that  this  ruling  waa 
right.  The  Illinoia  statute  tmpoaea  upon 
the  wife  a  liability  for  purchases  made  by 
her  husband  without  her  knowledge,  on 
proof  that  they  constituted  a  part  of  "the 
expenses  of  the  family."  Such  a  statute  ia 
founded  on  the  power  of  a  state  to  r^ulntc 
the  duty  of  supporting  the  families  of  iti 
citizens.  For  that  reason  it  may  be  doubt- 
ed whether  it  was  intended  to  apply  to  citi- 
zens of  other  states  "temporarily"  within 
that  state.  If  it  was  intended  to  apply  to 
such  citizens,  it  is  not  a  liability  which  will 
be  enforced  by  the  courts  of  other  states. 
The  only  reason  urged  by  the  plaintiff  for 
its  contention  that  it  will  be  so  enforced  ia 
that  the  defendant  Is  presumed  to  have 
known  tbe  law  when  the  goods  were  pur- 
chased, and,  the  contract  being  made  under 
the  law,  the  law  became  a  part  of  it,  and 
Howarth  t.  Lombard,  175  Mass.  570,  40 
L.R.A.  301,  66  N.  E.  888,  applies.  Without 
going  further,  the  &.ct  that  she  did  not 
make  the  purchase  ft  enough  to  dispose  of 
that  argument. 

The  entiy  must  be:  Judgment  on  the  ver- 
dict 


OAIilFORXTA  STTPIURMG  COURT. 
J.  HERZOG  et  al.,  Appts., 

T. 

ATCHISON,    TOPEKA.    &    SANTA  FE 
EAtLROAD  COMPANY,  Respt. 

(_Cal.  — ,  95  Pac.  898.) 

Specific  performance  —  contract  to  es- 
tablish station, 

1.  A  contract  by  a  railroad  company,  in 
ransideration  of  a  grant  of  a  right  of  way, 
17  L.1LA.(N.S.) 


to  establish  a  station  and  atop  trains  at  a 
certain  place  without  depriving  it  of  tbe 
pow^r  of  complying  with  its  duty  to  the 
public  in  that  respect,  is  not  unlawful,  and 
will  be  enforced  if  its  enforcement  will  not 
be  detrimentnl  to  the  interests  of  the  public, 
or  impose  a  great  burden  without  corre- 
sponding benefit. 

Pleading  —  specific  performance  —  neo- 
essary  alle^tlons. 

2.  A  bill  for  specific  performance  of  a 
contract  to  establish  a  railway  station  and 
stop  trains  at  a  oertain  place  must  allue 
that  performance  will  not  be  detriments  to 
the  interests  of  the  publie,  or  impose  great 
burdens  with  no  corresponding  advantage. 
Same  —  allegation  of  ownership. 

3.  The  presumption  of  continuance  of 
facta  once  shown  to  exist  does  not  apply  to 
an  allegation  in  a  bill  of  ownership  of  land 
at  a  certain  place  at  a  time  twenty  years 
before  the  bill  was  filed,  so  as  to  render 
tbe  allegation  a  sufficient  statement  of  pres- 
ent ownership. 

Parties  —  speclflo  performance  —  Inter- 
est. 

4.  One  having  no  longer  an  interest  in 
the  performance  of  a  contract  by  a  railroad 
Ampany  to  establish  a  station  and  stop 
trains  at  a  certain  place  cannot  maintain  a 
bill  to  compel  it  to  do  so. 

Specific  performance  —  remedy  at  law. 

6.  To  entitle  one  to  specific  performance 
of  a  contract,  he  must  show  that  a  recovery 
of  damages  for  its  breach  will  not  be  an  ade- 
quate remedy. 

(April  30.  1908.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Alameda  Coun- 
ty in  favor  of  defendant  in  ao  action  brought 
to  compel  specific  performance  of  a  contract 
to  establiah  a  station  and  atop  trains  at 
a  certain  place.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mesars.  J.  J.  Scrivner  and  Alfred  H. 
Cohen  for  appellants, 

Mesars.  T.  J.  Norton,  H.  D.  Pillsbary, 
and  E.  K.  Mllllkln,  for  respondent: 

Every  application  for  specific  relief  is 
addressed  to  tbe  discretion  of  the  court, 
and  such  relief  is  never  a  matter  of  absolute 
right;  and  courts,  in  granting  or  denying 
such  applications,  are  largely  controlled  by 
a  consideration  of  what  action  will  best 
protect  the  public  interests  wherever  they 
are  involved. 

Marsh  v.  Fairbury,  P.  &  N.  W.  R.  Co. 
64  111.  414,  16  Am.  Rep.  564;  Texas  &  P. 
R.  Co.  V.  Marshall,  136  U.  S.  34  L.  ed. 
3S5,  10  Sup.  Ct.  Rep.  846;  Beaslev  T.  Texas 
&  P.  R.  Co.  191  U.  S.  492,  48  L.  ed.  274,  24 


Note.  —  Aa  to  validity  of  contract  of  rail- 
road company  to  establish  and  maintain  sta- 
tion, see  case  note  to  Atlanta  t  W.  P.  R. 
Co.  V.  Camp,  16  LJtJL(N.S.)  Sm. 
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Sup;  Ct  Itep.  164;  St.  Joceph  &  D.  C.  B. 
Co.  T.  Ryan,  11  Kan.  002,  16  Am.  Rep.  357; 
Paeifle  R.  Co.  v.  Seely,  4S  Mo.  212,  100  Am. 
Dk.  369;  Florida  C.  &  F.  R.  Co.  t.  SUte, 
31  Fla.  482,  20  L.R.A.  419,  34  Am.  St.  Rep. 
30,  13  So.  103;  Mobile  ft  O.  R.  Co.  t. 
People,  132  III.  6Sg.  22  Am.  St.  Rep.  5SS,  24 
N.  E.  643;  Holladay  t.  Patterson,  6  Or. 
177;  Texas  4  P.  R.  Co.  v.  Scott.  37  L.R.A. 
94,  S3  a  a  A.  424,  41  U.  S.  App.  684,  77 
F«d.  726. 

Spedfie  perfomianee  camot  be  decreed 
beeause  the  contntet  requires  the  perform- 
ance of  a  continuous  duty  for  all  time,  and 
beeauM  of  vagueness  and  uncertainty  in  the 
description  of  the  object  of  the  contract. 

Blanefaard  t.  Detroit,  L.  &  L.  M.  B.  Co. 
31  HIeh.  43.  18  Am.  Rep.  142;  Cooper  v. 
Pcna.  21  Cal.  404;  Lattin  v.  Hasard,  91 
Tal.  87.  27  Pae.  SIB;  Stanton  v.  Singletoii, 
126  Cal.  6S7,  47  L.RA.  334,  SO  Pae.  146; 
Los  Angeles  ft  B.  Oil  ft  Development  Co. 
T.  OecidenUl  Oil  Co.  144  Cal.  628,  78  Pae. 
25. 

SloM,  J.,  delivend  the  opinion  of  the 
court; 

To  plaintiffs*  oonplalnt  the  defendant  in- 
terposed a  demurrer  for  want  of  facts  con- 
stituting a  cause  of  action.  The  demurrer 
was  sustained  without  leave  to  amend,  and 
I^ainfjffs  appeal  from  the  ensuii^  judg- 
meat  in  favor  of  defendant. 

Tbe  complaint  states  these  facts:  On 
September  20,  1881,  and  long  prior. thereto, 
the  plaintiffs  were  the  owners  and  in  posses- 
sion of  a  tract  of  land  in  Alameda  county 
containing  some  66  acres.  On  September, 
30,  1881,  the  California  ft  Nevada  Bailroad 
Company  executed  and  delivered  to  plaintiffs 
a  writing,  whereby,  in  consideration  of  plain- 
tiffs "signing  for"  a  right  of  way  for  said  rail- 
road over  their  land,  the  railroad  company 
sgreed  to  "establish  sjid  maintain  a  perma- 
nent statifm  to  deliver  and  talce  passenRers 
and  freight  at  each  passing  train,  said  station 
to  be  situated  at  the  north  side  of  said 
Aleatras  avenue  and  an  the  west  side  of 
Lowell  street,  and  to  receive  and  dis- 
charge passengers  Inrni  all  but  express 
trains  upon  proper  signal."  At  the  same 
time,  and  in  consideration  of  the  execution 
and  delivery  of  ibis  instrument,  the  plain- 
tiffs signed  and  delivered  to  the  railroad 
company  the  right  of  way  over  their  lands 
referred  to  in  the  instrument.  Subsequent- 
ly, the  California  ft  Nevada  Railroad  Com- 
pany laid  down  railroad  tracks  over  such 
right  of  way,  and  operated  passenger  and 
freight  trains  thereon.  In  1803.  the  de- 
fendant. Atchison,  Topeka,  ft  Santa  T6 
Railroad  Company,  purchased  of  the  Cali- 
fornia ft  Nevada  Railroad  Com|»ny  tlie 
right  of  wav  granted  by  plaintiffs,  and  has 
L7LJLA.(N.a) 


ever  since  been  in  possession  of  the  same,' 
and  has  lieen  operating  passenger  and 
freight  trains  thenon.  At  the  time  of  its 
purchase,  the  defendant  had  notice  of  its 
predecessor's  agreement  with  plaintiff,  and 
assumed  the  obligation  to  perform  the  same. 
Neither  the  defiondant,  nor  its  predecessor 
in  interest,  has  ever  establislied  or  main- 
tained a  permanent  or  any  station  at  the 
place,  or  for  the  purposes,  speeifled  in  the 
agreement,  nor  has  either  of  them  stopped 
any  train  at  such  place.  On  June  2,  1004, 
j^aintiffs  requested  the  defendant  to  comply 
with  the  tenns  and  conditions  of  said  agree- 
ment, but  the  defendant  has  failed  and  re- 
fused to  perform  any  of  such  terms  and 
conditions.  Plaintiffs  have,  upon  their 
part,  performed  all  the  terms  and  conditions 
required  of  them  to  be  performed.  On  ac- 
count of  tiie  failure-and  refusal  of  the  de- 
fendant to  BO  comply,  plaintiffs  "have  suf- 
fered great  and  irreparable  damage,  and.  if 
said  terms  and  conditions,  as  aforesaid,  arc 
not  carried  out  and  performed  by  defendant, 
these  plaintiffs  will  continue  to  suffer  great 
and  irreparable  damage."  The  complaint 
concludes  with  a  prayer  for  a  decree  Com- 
pelling the  defendant  to  estiUiIish  a  station 
as  agreed,  to  delimr,  nceive,  and  disebaige 
passengers  thereat,  and  to  stop  all  trains 
except  express  trains,  at  such  station  for 
these  purposes. 

The  action  is  dearly  one  for  specific  per- 
formance of  a  contract,  not  to  recover  dam- 
ages for  its  breach  (Pittsburgh  Coal  Mln. 
Co.  V.  Greenwood,  39  Cal.  71;  Bohall  t. 
Diller,  41  Cal.  532;  Prince  v.  Lamb,  128  Cal. 
130,  60  Pac.  680),  and  the  sole  question  is 
whether  the  complaint  allq;es  facts  entitling 
the  plaintiff  to  the  equitable  relief  sought. 
It  is  argued  by  the  respondent  that  it  Is  the 
duty  of  railroad  corporations,  which  are 
performing  functions  partaking  of  a  public 
character,  to  locate  their  statioiu  at  places 
where  they  will  best  serve  the  public  needs 
and  convenience,  and  that,  accordingly,  a 
court  of  equity  will  not,  in  order  to  sub- 
serve mere  private  interests,  compel  the 
location  of  stations  for  the  stopping 
of  trains  in  such  manner  as  to  ham- 
per the  company  in  the  performance  of 
its  duties  to  the  public.  The  rule  thus  in- 
voked has  been  applied  to  cases  more  or 
less  similar  to  the  present  one.  Texas  ft 
P.  B.  Co.  V.  Marshall,  136  U.  S.  303,  34  L. 
ed.  385,  10  Sup.  Ct.  Bep.  846;  Beaslev  v. 
Texas  ft  P.  B.  Co.  191  U.  S.  493,  48  L.  ed. 
274,  24  Sup.  Ct.  Bep.  164;  Marsh  v.  Fair- 
burv,  P.  ft  N.  W.  B.  Co.  64  111.  414,  16  Am. 
Bep.  604;  Mobile  ft  O.  B.  Co.  v.  People,  132 
III.  669,  22  Am.  St.  Bep.  566,  24  N.  E.  643; 
St.  Joseph  ft  D.  C.  B  Co.  v.  Ryan,  U  Kan. 
602.  15  Am.  Bep.  357:  Pacific  B  Co.  v. 
Seely,  45  Mo.  212,  100  Am.  Dec.  369; 
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Holladav  v.  Patterson,  6  Or.  177 ;  Texas  A 
P.  R.  Co.  V.  Scott,  37  L.R.A.  94,  23  C.  C.  A. 
424,  41  U.  S.  App.  624,  77  Fed.  726.  Nearly 
all  of  these  caaea,  however,  involved  con- 
tiaets  which  undertook  to  bind  the  railroad 
aompany,  not  merely  to  locate  a  station  at 
a  particular  place,  but  to  establish  no  other 
station  within  a  given  distance  of  such 
places.  In  such  cases,  it  was  the  exclusive 
character  of  the  accommodation  contracted 
for  that  was  thought  by  the  courts  to  in- 
volve an  attempt  to  interfere  with  the  com- 
panies in  the  performance  of  their  duty  to 
the  public;  in  other  words,  the  common  car- 
rier could  not  be  permitted  to  bind  itself 
not  to  furnish  accMnmodationa  wherever 
they  might  be  needed.  This  consideration 
does  not  apply  to  the  case  of  a  contract 
which  merely  binds  the  comfKiny  athrmative- 
ly  to  furnish  certain  accommodations  to  the 
plaintiff,  without  in  any  way  debarring  it 
from  fully  complying  with  all  its  duties  to 
others  entitled  to  its  service.  The  con- 
tract here  alleged  did  not  bind  the  company 
to  limit  in  any  degree  the  facilities  to  be 
furnished  to  the  public.  It  required  the 
establishment  and  maintenance  of  a  station 
at  a  place  named,  but  left  the  company  free 
to  establish  addi  tional  stations  as  they 
might  be  needed,  without  limitation  of  num- 
ber or  location.  Contracts  similar  to  the 
one  here  in  question  have  been  speeidcally 
enforced.  Hood  v.  Northeastern  R,  Co.  L. 
R.  8  Eq.  666 ;  Lawrence  v.  Saratoga  I^ke  R. 
Co.  36  Hun,  468,  cited  with  approval  in 
Prospect  Park  &  C.  I.  R.  Co.  v.  Coney  Is- 
land 4  B.  R.  Co.  144  N.  Y.  153,  26  L.R.A. 
610,  39  N.  E.  17;  Murray  v.  Northwestern 
R.  Co.  64  S.  C.  620,  42  S.  E.  617.  Where 
mch  contracts  are  limited  to  the  creaUon  of 
a  right  to  a  certain  station  or  train  serv- 
ioe  at  g^ven  points,  without  in  any  way  mak- 
ing the  right  exclusive  or  infringing  upon 
the  company's  obligation  to  furnish  proper 
aerrice  at  any  other  place  where  it  may  be 
needed  we  are  not  prepared  to  hold  that 
their  enforcement  would  necessarily  be  vio- 
lative of  public  policy.  Texas  &  St.  L.  R. 
Co.  T.  Robards,  60  Tex.  546,  48  Am.  Rep. 
268;  International  &  G.  N.  R.  Co.  v.  Daw- 
Hoh,  62  Tex.  260;  Greene  t.  West  Cheshire 
R.  Co.  L.  R.  13  Eq.  44.  A  different  ques- 
tion is  presented  where,  upon  the  trial,  or 
from  the  allegations  of  the  "bill,  it  appears 
that  the  enforcement  of  the  contract  would 
impose  a  great  burden  upon  the  defendant, 
with  a  slight  or  no  corresponding  benefit  to 
the  plaintiff,  or  that  such  enforcement  would 
be  detrimental  to  the  interests  of  the  public. 
Such  circumstances,  showing  that  the  per- 
formance sought  would  be  oppressive  or  in- 
equitable, will  warrant  the  denial  of  specific 
relief.  6  Pom.  Eq.  Jur.  i  Tl>6:  Conircr  v. 
New  York,  W.  S.  &  B.  K.  Co.  120  N.  Y.  20. 
17L.R^(N.8.) 


23  N.  E.  983;  Murdfeldt  v.  New  York.  W. 
S.  &  B.  R.  Co.  102  N.  Y.  703,  7  N.  E.  404 : 
Clarke  v.  Rochester,  L.  ft  N.  F.  R.  Co.  18 

Barb.  350. 

The  consideration  last  suggested  points 
directly  to  a  fatal  objection  to  the  com- 
plaint under  discussion.  It  is  thoroughly 
settled  in  this  state  that  a  complaint  for 
specific  performance  must,  in  order  to  make 
out  a  case  good  as  against  general  demur* 
rer,  state  facts  from  which  the  court  may 
determine  that  the  consideration  is  adequate, 
and  that  the  contract  is,  as  to  the  defend- 
ant, juflt  and  reasonable.  Civil  Code,  {  3391. 
In  Agard  t.  Valencia,  39  Cal.  302,  the  court 
says:  "Another  well-esta-blished  rule  in 
courts  of  equity  is  that,  in  a  suit  for  a  spe- 
cific performance,  it  must  be  aflirmatively 
shown  that  the  contract  is  fair  and  just, 
and  that  it  would  not  be  inequitable  to  en- 
force it.  The  court  will  not  lend  its  aid  to 
enforce  a  contract  which  is  in  any  respet't 
unfair,  or  savors  of  oppression,  but,  in  such 
cases,  will  leave  the  party  to  his  remedy 
at  law.  It  is  incumbent  on  the  plaintiff, 
therefore,  to  state  such  facts  as  will  enable 
the  court  to  decide  whether  the  contract  is 
of  such  a  character  that  it  would  not  be 
inequitable  to  enforce  it."  This  court  has 
frequently  restated  its  adherence  to  this 
rule.  Brack  v.  Tucker,  42  Cal.  352;  Nichol- 
son V.  Tarpey,  70  Cal.  608,  12  Pac  778; 
Morrill  v.  Everson,  77  Cal.  114,  19  Pac.  190; 
Windsor  v.  Miner,  124  Cal.  492,  57  Pac  386; 
Prince  v.  I^mb,  128  Cal.  120,  60  Pac  689; 
Stiles  V.  Cain,  134  Cal.  170,  66  Pac.  231; 
Flood  v.  Templeton,  148  Cal.  874,  83  Pac 
148;  White  T.  Sage,  149  Cal.  613,  87  Pac 
193. 

The  complaint  in  this  case  la  entirely  de- 
void of  any  showing  of  this  character.  The 
value  of  the  right  of  way  conveyed  is  not 
stated,  nor  is  there  any  allegation  of  the 
cost  to  the  defendant  of  compliance  with  its 
contract.  No  attempt  is  made  to  state  any 
facts  indicating  the  adequacy  of  the  conud- 
eration  or  the  fairness  of  the  contract. 
There  is  not  even  an  allegation  in  general 
terms  of  the  conclusion  that  the  contract 
is  just  and  fair  as  between  the  parties.  As 
bearing  upon  the  '  question  whether  the 
granting  of  the  relief  sought  would  be 
equitable,  it  is  to  be  observed  that  the  com- 
plaint does  not  aver  that  the  plaintiffs,  at 
any  time  since  1881,  have  been  the  owners 
of  any  land  in  the  neighborhood  of  the  pro- 
posed station,  or  that  they  live  near  It 
The  allegation  that  they  owned  land  ad- 
joining the  right  of  way  in  1881  Is  not  an 
allegation  that  they  owned  it  at  any  later 
date.  Tlie  presumption  of  the  continuance 
of  facts  once  shown  to  exist  (Code  Civ. 
Proc.  S  1963,  subd.  32)  declares  merely  a 
rule  of  evidence  and  has  no  appHcaticm  to 
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the  statement  of  facts  in  a  pleadinf;  (Fred- 
prieks  V.  Tracy,  08  Cal.  668,  33  Pac.  760). 
So  far  as  appears  from  their  complaint,  the 
plaintiffs  are  endeavoring  to  enforce  a  bare 
legal  right  to  have  the  defendant  comply 
with  the  contract  of  its  predecessor,  without 
showing  that  such  compliance  would  in  any 
way  add  to  their  convenience,  or  to  the  value 
of  any  property  owned  by  them.  The  com- 
plaint therefore  fails  to  show  that  the  con- 
tract as  originally  made  was  fair  and  just 
as  between  the  parties,  or  that  it  would  be 
equitable  to  enforce  it.  Furthermore,  it 
fails  to  show  that  the  recovery  of  damages 
for  a  breach  of  the  contract  would  not  be 
an  adequate  remedy,  a  condition  which  is  as 
essential  to  the  obtaining  of  specific  per- 
formance as  of  other  forms  of  equitable  re- 
lief for  the  infringement  of  legal  rights. 
Senter  t.  Davis  38  OaL  450;  Flood  t.  Tem- 
pleton,  supra. 

Respondent  urges  some  additional  points 
tn  support  of  the  rulings  sustaining  the  de- 
murrer,  but  these  need  not  be  discussed  in 
view  of  the  conclusions  above  expressed. 

The  judgment  is  affirmed. 

Wa  conenr:  Sbaw,  J.;  Angellottiit  J. 


MISSOURI  SUPREMB  COURT. 
(Division  No.  1.) 

ALLEN  HOLMES,  Kespt, 

V. 

OWEN  MURRAT,  Appt. 

(207  Mo.  418.  105  S.  W.  1086.) 

Itogs  —  sheep  killing  —  penalty. 

1.  A  statute  permitting  the  owner  of 
sheep  killed  by  dogs  to  recover  their  value 
from  the  owner  of  the  dogs,  and  requiring 
the  dogs  to  be  killed,  does  not  deprive  the 
owner  of  the  dogs  of  his  property  without 
due  process  of  law. 

Cam  Notm.  —  Who  ie  th«  keeper  or  har- 
borer  of  a  dog? 

This  note  is  confined  to  the  question  of 
who  is  the  harborer  or  keeper  of  a  dog,  and 
excludes  the  general  question  of  liability  for 
injuries  inflicted  by  dogs. 

The  following  persons  have  been  held  to 
be  harborers  or  keepers  of  doga: 

One  who  permits  a  dog  owned  by  his 
minor  child,  to  be  kept  and  maintained 
about  his  premises.  Cummings  t.  Riley,  52 
N.  H.  368;  Plummer  v.  Ricker,  71  Vt.  114, 
76  Am.  St.  Rep.  757,  41  Atl.  1045. 

One  who,  for  three  years,  kept  and  fed  a 
ing  belonging  to  his  dau^^Iiter,  and  used  it 
as  a  watch  dog.  l>iival  v.  Barnnby,  75  App. 
Dir.  154,  77  N.  Y.  Supp.  337, 

One  who  permits  his  son  of  mature 
years  to  keep  a  dog,  although  the  property 
nLJUL(N3.) 


Same  —  keeper. 

2.  Under  a  statute  making  the  owner  or 
keeper  of  a  dog  liable  for  the  value  of  slu-ep 
killed  by  it.  one -is  liable  for  sheep  killed  by 
a  dog  owned  by  his  daughter,  where  she 
lives  with  and  keeps  house  for  him.  and 
keeps  the  dog  with  his  knowledge  and  con- 
sent. 

Evidence  — •  acts  of  stranger. 

3.  In  a  suit  to  hold  one  liable  for  the 
value  of  sheep  killed  b^  a  dog  owned  by  bis 
daughter  who  lives  with  him,  in  which  he 
denies  that  the  dog  did  the  killing,  evi- 
dence is  not  admissible  that,  without  his 
knowledge,  his  daughter  killed  the  dog  soon 
after  the  transaction  upon  which  the  suit  is 
based, — especially  where  it  appear*  that 
she  did  so  because  she  thought  there  was 
danger  of  trouble  between  her  father  and 
plaintiff. 

(November  27,  1007.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Barry  County 
in  plaintilf's  favor  in  an  action  brought  to 
recover  the  value  of  sheep  killed  by  dt^  of 
which  defendant  was  allied  to  be  keeper. 
Reversed. 

Statement  by  Woodson,  J.: 

The  plaintiff  instituted  this  suit  against 
the  def^dant  before  a  justice  of  tlw  peace 
in  Barry  county  for  the  recovery  of  $42 
damages  sustained  by  him  in  consequence  of 
the  killing  of  eight  of  his  sheep,  alleged  to 
have  been  done  by  defendant's  dogs.  The 
snit  is  based  upon  g  6975,  Rev.  Stat.  1890 
[Anno.  Stat.  1906,  p.  3402].  There  was  a 
trial  befbre  the  justice,  which  resulted  in  a 
judgment  for  the  plaintiff,  from  which  the 
def^dant  appealed  to  the  eireuit  court  of 
that  county.  Upon  »  b*ial  de  novo  in  the 
circuit  court,  the  jury  found  for  the  plain- 
tiff and  assessed  his  damages  at  the  sum  of 
$36,  and  judgment  was  rendered  according- 
ly; and  in  due  time  and  in  proper  manner 

of  another,  about  his  premises.  Wood  t. 
Vaughan,  28  N.  B.  472,  Affirmed  in  18  Can. 

S.  C.  703. 

One  who  kept  a  dog  about  his  premises 
off  and  on  for  three  or  four  years,  feeding  it 
and  permitting  it  to  follow  him  about. 
Schaller  t.  Connors,  67  Wis.  321,  15  N.  W. 
389. 

One  who  enticed  a  dog  away  from  its 
owner,  and  kept  it  against  the  latter's  will. 
Bumham  v.  Strother,  66  Mich.  519,  33  N. 
W.  410. 

One  who  retained  posseMHion  of  a  dog  he 
had  given  another,  but  which  had  not  yet 
been  removed  from  the  former's  premises. 
Marael  v.  Bowman,  62  Iowa,  57,  17  N.  W. 
176. 

One  who.  without  the  consent  of  a  person 
to  whom  he  has  given  a  dog,  permits  it  to 
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defendant  appealed  the  cause  to  thia  court. 
The  plaintiff  introduced  evidence  tending  to 
prove  that  he  was  the  owner  of  the  sheep, 
and  that  they  were  worth  $42,  and  that  they 
were  killed  by  three  Aoga,  and  that  the  dogs 
which  did  the  killing  belonged  to  the  de- 
fendant. Over  the  objections  and  excep- 
tions of  defendant,  the  court  permitted  the 
introduction  of  evidence  tending  to  show 
.that  defendant's  daughter,  without  his 
knowledge,  had  two  of  the  dogs  killed  some 
time  after  the  sheep  were  killed.  Where- 
upon defendant  asked  a  demurrer  to  the  evi- 
dence, which  was,  by  the  court,  overruled, 
and  he  duly  excepted.  The  evidence  for  de- 
fendant tended  to  prove  that  he  was  a 
widower,  with  no  family  except  hit  daugh- 
ter, who  lived  with  and  kept  house  for  him, 


for  which  he  paid  her  wagefl.  Some  of  tlie 
evidence  tended  to  show  the  daughter  owned 
two  of  the  dogs,  while  other  portions  of  it 
tended  to  show  all  of  them  belonged  to  hint. 
His  entire  evidence  tended  to  prove  that  nei- 
ther his  nor  his  daughter's  dogs  killed  the 
sheep.  At  the  request  of  the  plaintiff,  the 
court  gave  two  instructions  in  his  behalf,  to 
the  giving  of  one  of  which  the  defendant 
duly  excepted  and  saved  his  exceptions,  and 
which  is  as  follows:  No.  2:  "The  court  in- 
structs the  jury  that,  even  though  you  may 
believe  from  the  evidence  that  the  dogs  in 
question  were  owned  by  tlie  daughter  of  de- 
fendant, and  that  she  lived  with  and  made 
her  home  with  her  father,  the  defendant, 
and  that  such  dogs  were  knowingly  permit- 
ted to  be  kept  on  the  place  and  premises  of 


remain  on  his  premises.  Mitchell  t.  Chase, 
87  Me.  172,  32  Atl.  867. 

One  who  permits  a  dog  to  frequent  his 
premises,  although  owned  by  one  who  oc- 
cupied rooms  thereon,  llahn  t.  Kordula,  5 
Kan.  App.  142,  38  Pae.  896. 

One  who  permits  a  dog  to  be  kept  for  two 
years  upon  nis  premises,  although  owned  by 
his  housekeeper's  minor  son,  who  resided 
thereon.  Snyder  v.  Patterson,  161  Pa.  98, 
28  Atl.  1006. 

One  permits  his  servant  to  keep  a 
dog  upon  his  premises.  Jaeobsmeyer  t. 
Foggemoeller,  47  Mo.  App.  560. 

One  who,  for  the  convenience  of  a  former 
servant,  kept  the  latter's  dog  on  his  prem- 
ises.  M'Kone  v.  Wood,  6  Car.  &,  P.  1. 

A  railway  company  which,  with  the 
knowledge  or  implied  consent  of  its  officers, 
permits  a  servant's  dog  to  be  kept  upon 
its  premises.  Chicago  ft  A.  R.  Co.  v.  Kuck- 
kuck,  197  III.  308,  64  N.  E.  868,  Affirming 
98  III.  App.  262;  Barrett  T.  Maiden  ft  M.  R. 
Co.  8  Allen,  101. 

A  corporation  which  permits  a  dog  with 
a  litter  of  pups  to  remain  upon  its  premises, 
which  were  fed  by  one  of  its  aervants.  Kee- 
nan  v.  Gutta  Percha  ft  Rublier  Mfg.  Co.  46 
Hun.  644.  Affirmed  in  120  N.  Y.  627.  24  N. 
E.  1096. 

As  a  matter  of  law,  a  woman  is  the  keep- 
er of  a  dog  which  is  kept  upon  her  farm,  al- 
though owned  by  her  son,  who  rei^ides  with 
her  and  works  the  farm.  Jenkinson  v. 
Coggina,  123  Mich.  7,  81  N.  W.  974. 

One  member  of  a  partnership  ia  the  keep- 
er of  a  dog,  although  the  property  of  an- 
other partner,  where  it  is  kept  about  a 
hotel  conducted  by  the  partnership.  Grant 
Y.  Rtcker.  74  Me.  487. 

A  married  woman  is  the  harborer  of  her 
husband's  dog  when,  with  her  conseat.  it  is 
kept  upon  her  premises.  Quilty  v.  Battio, 
135  N.  Y.  201.  17  L.R.A.  521.  32  N.  E.  47; 
Valentine  v.  Cole,  1  N.  Y.  S.  R.  719;  Hugron 
V.  Statton,  Rap.  Jnd.  Quebec,  18  C.  S.  200. 
Contra,  Bundschuh  v.  Mayer,  81  Hun,  HI, 
30  N.  Y.  Supp.  622:  Burch  v.  T/»warv,  131 
Iowa,  719,  117  Am.  St.  Rep,  443,  109  N.  W. 
282. 

But  it  was  held  in  McLaughlin  v.  Kemp, 
17  L.RJl.(N.S.) 


152  Mass.  7,  25  N.  E.  18,  that  a  married 
woman  is  not,  as  a  matter  of  law,  necessari- 
ly the  keeper  of  her  husband's  dog  because 
it  is  kept  upon  premises  owned  by  her  and 
occupied  by  both,  although  she  carries  on  a 
separate  business  thereon. 

Executors,  who  are  also  the  sole  devisees 
of  a  decedent's  property,  are  the  harborers 
of  a  dog  belonging  to  the  decedent's  estate, 
where  it  ia  kept  oy  them  U[)on  decedent's 
property,  whidi  is  under  their  control. 
Hayes  v.  Smith,  16  Ohio  C.  C,  300,  Reversed 
on  other  grounds  in  62  Ohio  St.  161,  66  N. 
E.  879. 

A  new  trial  was  refused  the  defendant, 
who  was  charged  with  being  the  owner  or 
keeper  of  a  dog,  where  it  appeared  that  the 
plaintiff  was  bitten  by  a  dog  kept  on  the 
premises  which  the  defendant  occupied  dur- 
ing the  summer  months,  and  the  Utter  did 
not  himself  testify  upon  the  trial,  but  made 
a  vigorous  defense  upon  the  merits.  McCor- 
mack  y.  Martin,  71  Conn,  748,  43  Atl.  194 
(no  opinion). 

It  has  been  said  that,  in  order  to  charge 
one  as  the  harborer  of  a  dog  which  lie  did 
not  own,  it  must  appear  that  he  harbored 
and  treated  it  in  the  same  manner  as  owners 
usually  treat  their  own  dogs.  Trumble  v. 
Happr,  114  Iowa,  624,  87  N.  W.  678. 

It  IS  for  a  jury  to  determine  whether  a 
parent  is  the  keeper  of  a  dog,  although  the 
property  of  his  infant  child,  where  the  for- 
mer left  it  upon  the  infant's  farm,  which  the 
parent  controlled,  in  charge  of  his  tenant. 
Clark  V.  Dishrow,  77  App.  Div.  647,  79  N.  Y. 
Supp.  126. 

In  O'Donnell  v.  Pollock,  170  Masft.  441.  49 
N.  E.  745,  in  affirming  a  judgment  against 
one  alleged  to  be  the  keeper  of  a  dog  which 
had  been  given  to  his  daughter,  and  which 
was  kept  and  cared  for  on  his  premises,  the 
court  said  that  one  who  suffers  a  dog  to  re- 
main temporarily  on  his  premises  is  not,  »a 
a  matter  of  law,  its  keeper ;  and  that  it 
would  have  been  error  to  have  permitted  or 
instructed  the  jury  to  find  unqualifiedly 
that  one  who  harbors  a  dog  would  be  liable 
as  its  keeper,  as  the  question  as  to  who  kept 
the  dog  was  one  of  fact  for  the  jury. 

But  one  living  with  his  mother,  upon  her 
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defeDdant,  then  in  such  case  the  defendant 
is,  within  the  meaning  of  the  statutes,  the 
keeper  of  such  dogs,  and  is  responsible  for 
any  damage  they  maj  do."  The  court  then 
^ve  certain  instructions  for  defendant,  and 
refused  No.  2  asked  by  him,  which  is  as  fol- 
lows: "The  court  instructs  the  jury  that, 
if  they  believe  from  the  evidence  that  it  was 
the  dogs  belonging  to  and  owned  by  Miss 
Mary  Murray,  or  any  other  person  than  the 
defendant,  that  killed  plaintiff's  sheep,  then 
your  verdict  must  be  for  the  defendant." 
The  appellant  makes  the  following  assign- 
ments of  error:  "{1)  The  court  erred  in 
overruling  the  demurrer  to  plaintiffs  testi- 
mony. (2)  The  court  erred  in  refusing  in- 
struction No.  2,  asked  by  the  defendant.  (3) 
The  court  erred   in   admitting  testimony 


showing  that  Miss  Murray,  after  the  sheep 
are  alleged  to  have  been  killed,  caused  lier 
dogs  to  be  killed." 

Messrs.  T.  D.  Steele  and  W.  Cloud  for 
appellant. 

Messrs.  French  A  Maylicw  for  respond- 
ent 

Woodson,  J.,  delivered  the  opinion  of 

the  court: 

I.  The  defendant's  demurrer  to  the  evi- 
dence presents  two  legal  propositions  for 
determination:  First,  that  there  was  not 
suBicient  evidence  introduced  to  make  out  a 
prima  facie  case  for  plaintiff;  and,  second, 
that  §  697S,  Rev.  Stat.  1899  [Anno.  Stat. 
1906,  p.  3402],  is  unconstitutional  and  void. 


premises,  is  not  the  keeper  of  a  dog  owned 
by  his  mother's  eoachman.  Lynt  v.  Moore, 
6  App.  Div.  487.  38  N.  Y.  Supp.  1095. 

So,  a  toll-bridge  owner  is  not  the  harborer 
or  keeper  of  his  bridge  tender's  dog  which 
is  kept,  without  the  former's  lutowledge  and 
consent,  in  the  tollg&te  house.  Baker  v. 
Kinsey,  38  Cal.  631,  99  Am.  Dec.  438. 

A  {urent  was  not  the  keeper  of  his  adult 
son's  Acfi  where  he  had  forbiddea  and  pre- 
vented its  presence  in  Us  bouse,  and  ft  was 
kept  and  cared  for  by  the  son  in  the  par- 
ent's stable.  McCosker  t.  Weatherbee,  100 
Me.  25.  59  Atl.  1019. 

An  instruction  was  approved  which  stated 
that  one  would  not  be  the  keeper  of  a  dog 
bekmging  to  his  adult  son,  although  the  de- 
fendant permitted  the  Aoa  to  be  kept  about 
his  premises,  where  the  £>g  inflicted  an  in- 
jury while  off  the  defendant's  premises  and 
some  distance  iherefrom.  Twigg  t.  Ryland, 
62  Md.  380,  50  Am.  Rep.  226. 

Nor  is  one  the  keeper  of  a  stray  dog  which 
he  permits  to  take  up  its  abode  beneath  a 
building  in  his  coal  yard.  Fitzgerald  v. 
Brophy,  1  Pa,  Co.  Ct.  142. 

A  master  is  not  the  keeper  of  his  serv- 
ant's dog,  which  the  latter,  for  his  own  con- 
venience, brings  upon  the  master's  premises, 
and  keeps  there  during  working  hours. 
Whallen  v.  Wetzell,  6  Ky.  L.  Rep.  50. 

An  employer  was  not  the  harborer  of  a 
dog  owned  by  a  farm  hand,  who  occupied  a 
separate  dwelling  on  the  farm,  notwith- 
standing the  dog  was  occasionally  used  in 
the  employer's  business  in  churning  butter. 
Simpson  v,  Griggs,  68  Hun,  393,  12  N.  Y. 
Supp.  162. 

It  cannot  be  said,  as  a  matter  of  law, 
that  the  owner  of  a  farm  is  the  keeper  of 
a  dog  by  reason  of  the  fact  that  it  is  brought 
and  kept  thereon  by  a  servant,  the  owner  of 
the  farm  simply  acquiescing  in  the  keeping 
of  the  dog  thereon.  Whittemore  v.  Thomas, 
163  Mass.  347,  26  N.  E.  876. 

A  kennel  club  is  not  the  keeper  of  a  dog 
exhibited  by  its  owner  at  a  bench  show  held 
by  the  club.  Bush  v.  Wathen,  104  Ky.  648, 
47  S.  W.  599. 

One  is  not,  as  a  matter  of  law,  the  keep- 
jer  of  a  dog  because  it  is  kept  upon  his  prem- 
17L.R.A.{N.S.) 


ises  by  a  boarder,  although  the  former  oc- 
casionally feeds  and  pets  it,  and  exercises 
"some,  control"  over  it.  Boylan  v.  Everett, 
172  Mass.  453,  52  N,  E.  541. 

A  city  was  not,  as  a  matter  of  law,  made 
the  keeper  of  a  dog  by  reason  of  the  fact 
that  the  superintendent  of  its  poor  farm, 
with  the  knowledge  of  one  of  the  overseers 
of  the  poor,  kept  thereon  a  dog  which  was 
allowed  the  run  of  the  farm,  and  was  fed 
with  food  furnished  by  the  dty.  CoUinglll 
V.  Haverhill,  128  Mass.  218. 

The  parents  of  a  child  who  was  bitten 
by  defendant's  dog  while  it  was  in  the  cus- 
tody of  the  latter's  servants,  who  were  mak- 
ing a  call  at  the  parent's  home,  cannot  be 
held  to  have  been  the  keeper  thereof,  so  as 
to  relieve  the  owner  from  liability.  Fye  v. 
Chapin,  121  Mich.  676,  80  N.  W.  797. 

While  the  following  cases  are  not  strictly 
within  the  scope  of  this  note,  yet  to  prin- 
ciple they  are  closely  related  to  it.  Thus, 
it  has  been  held  that  one  is  within  stat- 
utes treating  one  who  keeps  or  harbors  a 
dog  as  the  owner  thereof,  under  the  follow- 
ing circumstances: 

One  who,  with  knowledge  of  the  vicious 
character  of  his  agent's  dog,  permits  it  to 
remain  upon  his  premises.  Harris  v.  Fisher, 
115  N.  C.  318,  44  Am.  St.  Sep.  462.  20  S.  E. 
461;  Barklow  v.  Avery,  40  Tex,  Civ.  App. 
355,  89  S.  W.  417. 

One  is  liable  for  injuries  inflicted  by  a  dog 
kept  by  him  upon  his  premises  for  Ave 
months,  although  owned  by  another  person, 
who  had  left  It  with  the  defendant  for  the 
reason  that  it  had  bitten  a  person.  Glad- 
stone T.  Brinkhurst,  70  N.  J.  L.  130,  66  Atl. 
142. 

An  innkeeper  is  the  "owner"  of  a  dog, 
within  a  statute  providing  that  the  occupipr 
of  any  house  or  premises  where  a  dog  is 
kept,  or  permitted  to  live  or  remain,  shall 
be  deemed  the  owner  thereof,  although  such 
dog  was  owned  by  a  guest;  and  it  was  away 
from  the  premises,  in  the  charge  of  another 
guest,  when  it  inflicted  injury.  Gardner  T. 
Hart,  44  "Week.  Rep.  527. 

An  instruction  to  the  jury  was  approrod 
in  Shultz  v.  Griffith,  103  Iowa,  160.  40  L.R.A. 
117,  72  N.  W.  446,  which  stated  that  one 

^  Digitized  by  Google 


434 


MISSOURI  SUPREME  COURT. 


Aa  to  tlie  first  proposition,  we  desire  to  state 
that,  after  a  careful  reading  of  tlie  entire 
evidence  in  the  case,  we  am  unable  to  con- 
cur in  the  views  of  the  learned  counsel  re- 
garding the  sufficiency  of  the  evidence  to 
make  out  a  case  for  the  jury.  It  tended  to 
show  that  the  defendant  was  the  owner  of 
dogs  which  killed  the  sliet-p,  and  that  the 
plaintiff  was  the  owner  of  the  sheep,  and 
that  they  were  worth  $42.  This  made  out 
a  prima  facie  case  under  the  statute  re- 
ferred to,  and  it  was,  therefore,  the  duty  of 
the  court  to  submit  the  issues  to  the  Jury. 
Barth  v.  Kansas  aty  Elev.  R.  Oo.  148  Mo. 
548,  549,  44  S.  W.  778. 

The  second  proposition  commanding  con- 
sideration is  that  g  6975,  Rev.  Stat.  1890 
[Anno.  Stat.  1000,  p.  3402],  is  unconstitu- 
tional, in  that  it  violates  §  30  of  article  2  of 
the  Constitution  of  1876  [Anno.  Stat.  1006, 
p.  166],  which  provides:  "No  persqn  shall 
be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law."  Section  6075 
reads  aa  follows:  "In  every  case  where 
sheep  or  other  domestic  animals  are  killed 
or  maimed  by  dogs,  the  owner  of  such 
animals  may  recover  against  the  owner  or 
keeper  of  such  dog  or  doga  the  full  amount 
of  damages,  and  the  owner  shall  forthwith 
kill  such  dog  or  dogs,"  etc.  The  contention 
of  defendant  is  that  this  section  undertakes 
to  hold  him  liable  for  the  vicious  habits  and 
traits  of  his  dogs  or  those  harbored  by  litni, 
rpgardlesB  of  his  knowledge  of  their  vicious 
characters,  and  that  the  enforcement  of  this 
statute  would  deprive  him  of  his  property 
without  due  process  of  law.  This  is  a  mis- 
conception of  the  meaning  of  the  constitu- 
tional provision  referred  to.  This  court,  in 
the  discussion  of  that  section  of  the  Consti- 
tution, said,  in  the  case  of  Mathews  v.  St. 
Louis  Sl  S.  F.  R.  Co.  121  Mo.  loc.  cit.  322, 
25  L.R.A.  .161,  24  S.  W.  598:  "We  accept 
Mr.  Webster's  definition  of  the  taw  of  the 
land:  'By  law  of  the  land  is  most  clearly 
intended  the  general  law ;  a  law  which  hears 
before  it  condemns,  which  proceeds  upon  in- 
quiry, and  renders  judgment  only  after 
trial.  Tlie  meaning  is  tliat  every  citizen 
shall  hold  his  life,  liberty,  property,  and  im- 
munities under  the  protection  of  the  general 
rules  which  govern  society.' "  There  is 
nothing  in  the  statute  which  denies  the  de- 
fendant any  of  those  rights;  but,  uiwn  the 
other  hand,  the  defendant  was  duly  Bum- 
mnned  to  appear  and  defend  the  Buit,  lie  was 


given  a  full  and  careful  hearing,  and,  aftw 
a  complete  inquiry  as  to  both  the  law  and 
the  facts  of  the  case,  he  was  adjudged  to 
pay  the  damage.  That  is  all  the  letter  or 
the  spirit  of  the  Constitution  guaranteed 
unto  him.  The  legislature  in  no  manner  at- 
tempted to  deprive  defendant  of  his  prop- 
erty without  due  process  of  law,  but  aimply 
changed  the  common-law  rule  of  his  lia- 
bility so  as  to  impose  a  stricter  liability. 

The  St.  Louis  court  of  appeals  said,  in 
discussing  this  statute,  that  "at  common 
law  a  person  could  not  be  made  liable  for 
injuries  inflicted  by  vicious  dogs  belonging 
to  him  or  under  his  control,  unless  the  com- 
plaint averred  and  it  was  established  on 
the  trial  that  Buch  owner  or  keeper  was 
advised  of  the  mischievouB  traits  of  bis  dogB. 
The  statute  merely  dispenses  with  all  proof 
of  wienfer,  and  did  not  undertake  to  create 
a  new  or  independent  cause  of  action.  It 
merefy  changed  the  oommon-law  rule,  so  as 
to  impoBe  a  stricter  liability.  2  Sbearm.  & 
Redf.  Neg.  4th  ed.  S  628."  Jacobameyer  v. 
Poggemoeller,  47  Mo.  App.  loc  cit  S62,  fi63. 
The  same  enunciation  of  the  law  under 
similar  statutes  has  been  made  in  the  fol- 
lowing cases:  Brent  v.  Kimball,  60  111.  211, 
14  Am.  Rep.  3S;  Ballou  v.  Humphry,  8 
Kan.  220;  Trompen  v.  Verhage,  54  Mieh'. 
304,  20  N.  W.  53 ;  Kast  Kingston  v.  Towle, 
48  N.  H.  57,  07  Am.  Dec.  67S,  2  Am.  Rep. 
174;  Fish  V.  Skut,  21  Barb.  333;  Job  t. 
Harlan,  13  Ohio  St.  485;  Kerr  v.  O'Connor, 
63  Pa.  341;  Slinger  v.  Henneman,  38  Wis. 
504;  Reg.  v.  Perrin,  16  Ont.  Rep.  446;  2 
Cyc.  Law  St  Proc.  p.  370.  This  is  the  same 
conclusion  reached  by  this  court  in  the 
Mathews-Baihvay  Case,  supra.  It  waa  there 
held  that,  prior  to  the  enactment  of  §  2615, 
Rev.  Stat.  1880,  a  railroad  company  waa  not 
liable  for  damage  done  to  proper^  by  Are 
escaping  from  its  engines,  without  the  own- 
er of  the  pro[)erty  should  allege  and  prove 
that  the  company  allowed  the  first  to  escape 
through  the  ne>;Iigenco  and  carelessness  ol 
its  agents  and  servants  in  chai^  of  its 
engines;  and  that,  after  tlie  psssnge  of  that 
statute,  it  was  neither  necesitary  to  allege 
nor  prove  the  negligence  in  order  to  justify 
a  recovery  thereunder.  Under  the  doctrine 
thus  announced,  before  the  plaintiff  would 
be  permitted  to  rroover  damages  for  injuiy 
done  to  his  sheep  by  vicious  dogs,  he  would 
be  required  to  prove  to  the  satisfaction  (rf 
the  jury,  in  a  court  duly  organized  and  con- 


who  has  poRscBRion  of  a  dog,  and  harbors 
him  on  his  premises  as  owners  usually  do, 
will  be  deemed  to  be  the  owner  of  the  dog, 
within  a  statute  making  the  owners  of  dogs 
liable  for  injuries  inflicted  by  them. 

But  one  in  not  liable,  under  such  a  statute, 
where  his  farm  servant's  dog  habitually  fol- 
lows the  IflUor  from  his  home,  and  remains 
17L.n.A.(X.S.) 


with  him,  during  the  day,  upon  the  former's 
premises.   Auchmuty  v.  Ham,  1  Denio,  495. 

Aa  to  liability  for  injuries  by  Aoga  known 
to  be  dangerous,  in  the  absence  of  negli- 
gence in  not  restraining  the  same.  Bee  case 
note  to  Harris  v.  Cnratens  Packing  Go.  $ 
L.R.A.(N.S.)  1164. 
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stituted  to  hear  and  determine  such  mat- 
ters, that  he  was  the  owner  of  the  sheep  and 
that  the  defendant's  dogs  injured  or  killed 
them;  and  from  the  evidence  the  jury  would 
have  to  determine  the  amount  of  the  dam- 
ages. This  is  in  no  sense  the  taking  of 
property  without  due  process  of  law,  and 
we  must  therefore  decide  this  question 
against  the  defendant. 

2.  The  defendant  contends  that  the  action 
of  the  trial  court  in  refuging  to  give  in- 
struction No.  2  asked  by  him  was  reversible 
error.  In  effect,  it  declared  the  law  to  be 
that,  if  the  jury  believed  from  the  evidedce 
that  the  dogs  belonged  to  the  daughter,  and 
that  they  killed  plaintiff's  sheep,  then  they 
would  And  for  the  defendant.  We  are  un- 
able to  lend  our  assent  to  that  declaration 
of  the  law.  Even  admitting  the  dogs  be- 
longed to  the  daughter,  yet  the  UDoontra- 
dicted  evidence  on  both  sides  disclosed  the 
fact  that  the  daughter  lived  with  and  kept 
house  for  the  defendant,  and  that  he  paid 
her  wages  for  her  services,  and  that,  with 
his  knowledge  and  consent,  they  were  kept 
at  his  house.  The  law  is  well  settled  that, 
if  a  person  harbors  a  dog,  or  permits  hia 
servant  to  keep  such  an  animal  on  his 
premises,  that  will  constitute  such  person  a 
keeper  of  the  animal  within  the  meaning  of 
the  statute.  Jacobsmeyer  v,  Fo^emoeller, 
47  Ho.  App.  loc.  cit.  6C3;  Barrett  v.  Maiden 
&  M.  R.  Co.  3  Allen,  101;  Shearm.  ft  Bedf. 
Neg.  4th  ed.  S  635.  Plaintiff's  second  in- 
struction given  is  the  counterpart  of  the 
one  refused  for  defendant  and  just  con- 
sidered. The  reasons  given  by  us  for  sus- 
taining the  action  of  the  court  in  refusing 
defendant's  said  instruction  sustain  the  ac- 
tion of  the  trial  court  in  giving  plaintiff's 
second  instruction;  and  for  that  reason  it 
will  not  be  necessary  to  further  notice  it. 

3.  It  is  finally  insisted  by  defendant  that 
the  court  erred  in  admitting  evidence  which 
showed  that  the  daughter  bad  the  dogs 
killed,  without  first  requiriitg  plaintiff  to 
show  that  she  did  so  with  defendant's 
knowledge  and  consent.  This  is  a  more 
serious  proposition  than  either  of  the  other 
two  before  considered.  The  issue  was  sharp 
and  well-defined.  The  plaintiff's  evidence 
tended  to  show  that  the  dugs  which  killed 
the  sheep  belonged  to  the  defendant,  or  were 
harbored  by  him,  while  the  defendant's  evi- 
dence was  equally  direct  and  positive  that 
neither  his  dogs,  nor  those  of  his  daughter, 
did  the  killing.  It  was  contended  before  the 
eourt,  and  argued  to  the  jury,  that  the  fact 
the  dogs  were  killed  shortly  after  the  sheep 
were  killed  was  in  the  nature  of  an  admis- 
sion on  the  part  of  defendant  that  bis  dogs 
killed  the  sheep,  or  that  he  had  knowledge 
of  the  fact  that  they  did  kill  them.  In  dis- 
cussing this  question  in  the  case  of  Peeler 
17L.Il.A.(N.S.) 


V.  McMillan,  91  Mo.  App.  loc.  cit.  310,  the 
Kansas  City  court  of  appealti  used  this  lan- 
guage: "The  defendant  also  complains  be- 
cause the  court  refused  to  instruct  the  jury 
to  the  effect  that,  ttecauae  he  killed  his  dog, 
it  was  no  evidence  that  it  maimed  plaintiff's 
sheep.  In  view  of  the  fact  that  the  statute 
imposes  a  fine  of  $1  upon  owners  for  each 
dog,  after  notice  that  their  dogs  killed 
sheep,  we  are  of  the  opinion  that  the  evi- 
dence that  the  defendant  killed  hia  dog 
shortly  after  the  plaintiff's  sheep  were  killed 
is  somewhat  persuasive  of  the  belief  upon 
his  part  of  the  sheep-killing  tendency  of  hil 
said  dog,  and  that  he  must  have  had  some 
knowledge  that  prompted  hhn  in  doing  so. 
We  think  the  court  was  justified  in  refusing 
to  give  the  instruction."  CTonceding  the  ruling 
of  the  Kansas  City  court  of  appeals  in  that 
case  to  be  correct,  yet  the  rule  there  an- 
nounced falls  far  short  iu  its  application 
to  the  facts  in  the  case  at  bar.  While  there 
is  one  loose  and  disconnected  expression  of 
one  of  defendant's  witnesses,  which,  if  taken 
alone,  would  tend  to  prove  defendant  con- 
curred in  having  the  dogs  killed,  yet,  when 
the  entire  evidence  is  taken  and  construed 
together,  it  is  perfectly  clear  the  daughter 
had  the  dogs  kUled  upon  her  own  responsi- 
bility, for  the  reason  that  she  thought  there 
was  great  danger  of  serious  trouble  between 
ber  father  and  the  plaintiff,  and,  in  order  to 
prevent' that,  she,  without  bis  knowledge  or 
consent,  had  the  dogs  killed.  Under  this 
state  of  facts,  it  cannot  he  logically  contend- 
ed that,  because  she  had  them  killed,  the 
jury  would  be  warranted  in  taking  that  fact 
into  consideration  in  detennlning  the  lia- 
bility of  the  defendant. 

We  are  therefore  clearly  of  the  opinion 
that  the  action  of  the  court  in  the  admis- 
sion of  that  evidence,  in  the  absence  of  evi- 
dence tending  to  show  be  had  knowledge  of 
and  consented  to  the  killing,  was  prejudicial 
error;  and,  for  that  ritason,  the  judgment  is 
reversed,  and  the  oauae  remanded  for  a  new 
trial. 

All  concur. 


SKBRASKA  supbemb:  OOITRT. 
JAMES  W.  JOHKSTON 

V. 

NEW     OMAHA  ITIOMSON-HOUSTON 
ELECTRIC  LIGHT  COMPANY.  Appt 

(—  Keb.  — .  118  N.  W.  626.) 

Negll^nce  —  Injvry  to  infant  —  baals 

oC  recovery. 

1.  In  an  action  for  damagee  for  personal 
injuries  to  an  infant,  alleged  to  have  been 

Headnotes  by  AiiES,  C.        ^  . 
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cau:«e<l  by  the  negligence  of  another,  the 
foundation  for  recovery,  if  there  is  any,  is 
not  the  tender  years  of  the  child,  but  the 
culpable  negligence  of  the  defendant. 
Same  —  proximate  cause. 

2.  In  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  inflictwl  by  the 
negligence  of  another,  a  recovery  can  be 
had  for  such  consequences  only,  of  the  act 
complained  of,  as  ought  reasonably  and 
probably  to  have  been  anticipated  to  flow 
therefrom. 

On  Rehearing. 

Electricity  —  shodc  —  contrllmtorr  n^- 

ligence. 

3.  An  ordinarily  bright  and  intelligent 
boy,  twelve  years  old,  living  in  a  city  in 
which  electric  light  and  power  wires  are  in 
constant  use  on  nearly  all  of  the  principal 
streets  and  highways,  who,  having  knowl- 
edge of  the  danger,  but  not  of  its  extent, 
purposely  takes  hold  of  such  a  wire  in  or- 
der to  obtain  a  shock,  and  is  injured  there- 
by, is,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence. 

Negligence  —  Inviting  Injury  —  iuiex> 
pected  result. 

4.  One  who  is  negligent  in  a  situation  of 
danger,  the  existence  and  nature  of  which 
he  knows,  is  not  entitled  to  recover  dam- 
ages for  an  injury  which  his  n^li^nt  con- 
duct invites,  because  such  injury  is  greater 
Uian  he  anticipated. 

(January  5,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Douglas  Coun- 
ty in  ptaintifT's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Greene,  Breckcnridee,  &  Kioa- 
ler  for  appellant. 

Messrs.  T.  W.  Blackburn  and  R.  S. 
Horton  for  appellee. 

Ames,  C,  filed  the  following  opinion: 
This  is  an  appeal  from  a  judgment  for 
damages  for  a  personal  injury  to  a  son  of 
the  plaintiff,  a  lad  twelve  years  of  age. 

There  is  a  foot  passageway  or  sidewalk 
along  the  side  of  a  viaduct  in  the  city  of 
Omaha.  On  the  outside  of  this  walk,  and 
along  the  edge  of  the  viaduct,  is  an  iron 
Tailing  or  fence  44  to  46  inches  in  height, 
and  constructed  of  three  horizontal  rails, 
connected  with  crosspieces  or  lattice  work. 
On  the  outside  of  this  fence  and  fastened 
thereto,  and  to  the  substructure  of  the  via- 

Note.  —  Duty  in  stringing  electric  wires 
to  guard  against  danger  to  children,  see 
case  note  to  Tpmple  v,  McComb  City  Elec- 
tric Light  &  P.  Co.  11  L.R.A.{NJS.)  449. 
17  L.It.A.(N.S.) 


duct,  a  street  railway  company  has  erected 
and  maintains  trolley  poles.  From  the  out- 
side of  these  poles,  brackets  or  arms  arc 
extended,  and  upon  insulators  at  the  ends 
of  the  arms,  wires  are  suspended  for  the 
carrying  of  currents  of  the  defendant,  which 
is  an  electric  light  company.  The  appara- 
tus of  the  defendant  was  erected  in  com- 
pliance with  regulations  of  the  city  au-  ' 
thorities  with  reference  to  the  subject,  and 
under  the  supervision  of  the  city  electrician. 
The  distance  of  the  wires  from  the  top  rail 
of  the  fence  is  not  less  than  18  and  is  per- 
haps 30  inches;  much  the  greater  weight 
of  the  testimony  favoring  the  latter.  On 
the  occasion  of  the  happening  of  the  injury, 
the  plaintiff's  son  and  four  other  boys  of 
about  the  same  age  approached  the  viaduct 
on  foot  for  the  purpose  of  crossing  it,  when 
one  of  them  remarked  that  another  boy,  not 
then  present,  had  received  a  shock  some 
days  before  from  a  wire  on  one  of  tbe  poles, 
which  was  designated.  When  the  party  had 
arrived  at  this  place,  one  of  the  boys  climbed 
on  the  second  or  middle  rail  of  the  fence 
and  proposed  to  grasp  the  wire,  but  was 
dissuaded  from  so  doing  by  his  companions. 
After  that  the  plaintiff's  son  proposed  that 
he  would  climb  on  the  fence  "and  see  if 
he  could  get  a  shock."  AU  the  other  lads 
warned  him  against  so  doing,  but  he  per- 
sisted, telling  them  to  stand  at  one  side, 
so  that  if,  when  he  should  touch  the  wire, 
he  should  fall,  he  would  not  hurt  them,  and. 
after  making  a  second  att^pt,  did  succeed 
in  touching  the  wire,  from  which  he  re- 
ceived the  injury  complained  of.  There  is  no 
evidence  with  respect  to  the  insulation  of 
the  wire,  except  what  may  be  inferred  from 
the  circumstances  just  narrated,  and  none 
that  the  defendant,  its  agents  or  servants, 
had  any  knowledge  or  notice  of  the  previous 
occurrence  mentioned  by  the  boys,  or  that 
their  apparatus  was  out  of  repair,  if  it 
was  so.  At  the  close  of  the  trial  the  de- 
fendant asked  a  peremptory  instruction  in 
its  behalf,  which  the  court  refused,  and  sub- 
mitted the  case  to  the  jury,  who  returned 
a  verdict  for  the  plaintiff,  from  a  judgment 
on  which  this  appeal  is  prosecuted. 

We  think  the  instruction  ought  to  have 
been  given.  It  does  not  appear  that  the  de- 
fendant's  structure  was  unskilfully  or  neg- 
ligently made,  or  that  it  differed  in  any 
respect  from  such  as  are  required  by  the 
regulations  and  authorities  of  the  city  and 
are  in  general  use  for  like  purposes  else- 
where. If  the  wire  lacked  insulation,  it  is 
not  shown  that  that  fact  was  known  to  the 
defendant  or  its  employees,  or  had  existed 
for  so  long  a  time  that  knowledge  thereof 
by  it  or  them  may  be  presumed,  or  that 
want  of  knowledge  was  due  to  n^igence. 
The  wire  was  not  within  th^  public  Jiigh way. 
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or  BO  near  thereto  tliat  travelers  thereon 
were  likely  to  come  in  contact  with  it;  nor 
does  it  appear  that  any  such  persons  had 
ever  done  so.  The  structure  is  not  of  such 
a  character  as  to  be  obviously  attractive 
to  ehildrfcn  or  likely  to  be  used  by  them  kh 
a  plaything,  nor  does  it  appear  that  it  ever 
was  ao  used  except  on  the  occasion  under 
inquiiy.  Tbe  hearsay  testimony  about  an- 
other boy  having  received  a  shock  at  another 
time  is,  of  course,  not  evidence;  and  the 
event,  if  it  happened,  is  not  shown,  even 
hearsay,  to  have  come  to  the  notice  of 
tbe  defendant.  Even  if  the  wire  was  neg- 
ligently  .allowed  to  remain  insufficiently  in- 
sulated, of  which  we  think  there  is  not 
sufficient  evidence,  the  injury  complained  of 
is  not  such  a  one  as  could  reasonably  and 
naturally  have  been  anticipated  would  re- 
sult therefrom ;  and  it  is  only  for  the  nat- 
ural and  probable  consequences  of  negligence 
that  a  person  accused  of  it  is  responsible. 
Cole  T.  German  Sav.  tc  L.  Soc.  63  L.R,A. 
4ie,  69  C.  C.  A.  603,  124  Fed.  113,  and  au- 
thorities cited;  Stark  v.  Muskegon  Traction 
4  Lighting  Co.  141  Mich.  575, 1  L.R.A.(N.S.) 
822,  104  N.  W.  1100;  Powell  v.  New  Omaha 
Thomson -Houston  Electric  Liglit  Co.  74  Neb. 
280.  104  N.  W.  162;  Crete  v.  Childa,  11  Neb. 
252,  9  N.  W,  55.  This  rule  is  too  well 
settled  to  require  further  citation  of  author- 
ity in  its  support;  and  we  do  not  under- 
stand that  it  is  at  all  interfered  with  or 
affected  by  the  fact  that  a  person  who  may 
accidentally  suffer  an  injuiy  is  a  child  of 
tendur  years. 

We  have  not  seen  occasion  for  discussing 
the  character  and  intelligence  of  the  plain- 
tiff's son,  which,  if  there  was  evidence  of 
negligence  by  the  defendant,  would  ordinari- 
ly be  a  question  for  the  jury.  He  showed  a 
somewhat  remarkable  persistanee  in  the  pur- 
suit of  a  known  danger,  and  seems  to  have 
fully  and  accurately  anticipated  and  appre- 
riated  the  injuries  likely  to  be,  and  which 
were,  consequent  upon  it,  namely,  a  burning 
of  his  hand  and  a  considerable  shock  to  his 
nervous  system.  It  appears  to  us  at  least 
doubtful  if  a  person  thus  competent  to  judgH 
of  his  own  conduct,  in  connection  with 
known  circumstances,  can  be  excused  from 
the  charge  of  contributory  n^Hgence  be- 
cause of  his  youth.  But  in  all  such  cases 
the  foundation  of  a  right  of  recovery,  if 
there  is  ai^,  is  not  the  tender  years  of  the 
plaintiff,  but  the  culpable  negligence  of  the 
defendant,  which  latter  is  in  this  ease  whol- 
ly unproved. 

For  the  reasons  given,  we  recommend  that 
the  judgment  of  the  district  court  be  re- 
versed and  the  cause  remanded. 

Epperson  and  OUUuun,  CC^  concur. 
17L.IUA.<N.S.) 


Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of 
the  District  Court  be  jerersed  and  the  causD 
remanded. 

A  rehearing  having  been  granted,  Ames, 
C,  filed  the  following  additional  ojunion 
on  October  Ifi,  1907: 

A  reargoment  has  been  heard  in  this  case, 
because  a  motion  for  a  rehearing  complained 
of  certain  misstatements  of  fact  in  the  for- 
mer opinion.  110  N.  W.  711.  The  opinion 
says  that  at  the  time  of  the  happening 
of  the  injury  in  suit  the  defendant  was  not 
aware  that  its  wire  was  without  insulation 
at  the  point  of  contact  therewith  by  the 
plaintiff's  son,  and  was  at  that  time  without 
knowledge  of  a  previous  injury  therefrom  to 
another  boy.  Both  these  statements  are  er- 
roneous, but  to  what  extent  either  is  mate- 
rial may  be  a  subject  of  debate.  The  second 
of  them  is  better  described  as  inaccurate 
rather  than  erroneous.  It  is  not  shown  wbat 
was  the  age  of  the  hoy  formerly  hurt,  or  how 
or  in  what  circumstances  the  misfajap  took 
place,  or  that  it  was  such  a  one  as  would 
rrasonahly  have  been  anticipated  to  recur. 
It  was  these  matters  upon  which  the  mind 
of  the  writer  of  the  opinion  dwelt  and  to 
which  he  intended  to  give  expression.  There 
is,  in  our  view,  nothing  in  the  nature  of 
an  electric-light  wire,  placed  18  or  more 
inches  outside  a  public  way  and  defended 
by  a  substantial  fence  4  feet  high,  which 
would  lead  a  person  to  suppose  that  it  is 
attractive  to  children  of  tender  years  as  a 
plaything,  and  there  is  no  evidence  that 
the  defendant  knew  or  nppreliended  the  wire 
in  question  to  be  so.  Decided  cases  involv- 
ing the  right  of  children  of  tender  years,  or 
their  parents  or  guardians,  to  recover  for 
the  consequences  of  n^ligent  injuries,  fall 
into  several  classes.  One  of  them  is  of 
those  instances  where  the  child  is  employed, 
or  is  rightfully  present,  in  a  place  of  danger, 
and  does  or  omits  an  act  or  acts  which,  in 
a  person  of  mature  years  and  ordinary  ex- 
perience and  intelligence,  would  be  admit- 
tedly negligent,  but  for  which  conduct  the 
child,  on  account  of  his  supposed  lack  of 
these  qualities,  is  either  absolutely  excused, 
as  a  matter  of  law,  or  the  degree  of  his  in- 
capacity or  lack  of  discretion,  and  conse- 
quent irresponsibility,  is  left  to  the  jury  as 
a  question  of  fact.  The  line  of  discrimina- 
tion  between  these  two  subdivisions,  in  one 
of  which  the  injury  is  disposed  of  as  a  mat- 
ter of  law  and  in  the  other  of  which  it  is 
treated  as  a  question  of  fact,  is  extremely 
obscure  and  uncertain,  if  there  can  be  said 
to  he  any  such  distinct  line,  and  its  dis- 
covery in  every  instance  is  largely  dependent 
upon  the  peculiar  circumstances  (4.  the  parr 
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ticular  case,  and  perhaps  upon  the  uncon- 
Bcious  bias  and  preconception  of  tbe  court 
who  decides  it.  But  with  neither  of  these 
subclasses,  or  with  their  definition,  have  we 
anything  now  to  do.  Another  class  of  cases 
is  composed  of  instances  in  which  the  party 
hy  or  on  behalf  of  whom  the  complaint  is 
made  was  not  an  employee  or  riglitfully 
present,  and  was  one  toward  whom  the  per- 
son owning  the  instrument  inflicting  the 
injury  owed  no  duty  except  to  abstain  from 
malicious  or  wanton  misconduct.  Ordinari- 
ly, in  such  cases,  if  the  person  injured  is 
an  adult,  the  question  of  negl  igence,  or 
of  contributory  negligence,  properly  speak- 
ing, does  not  arise ;  the  trespasser  assumes 
the  risk  of  his  own  conduct,  and  do  liability 
exists.  But,  if  the  person  injured  is  of  im- 
mature years,  several  questions  arise,  all 
of  which,  to  justify  a  recovery,  must  be 
answered  in  the  affirmative:  First,  is  Che 
machine  or  appliance  of  such  a  character  us 
to  be  generally  known,  or  was  it,  or  should 
it  have  been,  known  to  tbe  proprietor,  to  he 
likely  to  inflict  the  same  or  similar  injury  if 
unguardedly  dealt  with?  Second,  was  it  of 
such  a  ciiaracter  that  a  reasonably  prudent 
man  would  have  known,  or  did  the  proprie- 
tor in  fact  know,'  that  it  was  of  such  a 
character  as  to  attract  or  induce  young  and 
indiscreet  persons  to  employ  it  as  a  play- 
thing, in  mental  obliviousness,  or  nearly  so, 
to  their  peril  in  so  doing,  or  at  least  of  the 
nature  or  degree  of  such  peril  T  And,  third, 
was  the  party  injured  of  the  description 
last  given!  Obviously  the  last  question  may 
be  solved  in  one  of  two  ways.  Either  dis- 
cretion or  indiscretion  may  be  conclusively 
presumed,  as  a  matter  of  law,- from  the  age 
and  experience  of  the  child,  or  the  age  may 
be  regarded  as  raising  a  presumption  sus- 
ceptible of  rebuttal  by  evidence.  And  here, 
too,  the  authorities  speak  with  no  certain 
or  unequivocal  voice.  W«  think  it  would 
render  this  opinion  uselessly  prolix  to  mako 
an  attempt,  necessarily  fragmentary  and 
imperfect,  to  cite  and  criticize  the  hundreds 
of  reported  decisions  treating  of  this  and 
allied  questions.  A  comprehensive  and  mas- 
terly collection  and  review  of  them  may  be 
found  in  H  306  to  340,  both  inclusive,  of 
the  first  volume  of  Thompson's  Commen- 
taries on  the  Law  of  Negligence.  It  seems 
suflicicot  to  refer  to  that  work  and  to  state 
our  own  conclusions  as  to  the  principles  de- 
ducible  therefrom  and  as  to  their  applica- 
tion to  the  pending  case. 

One  inference  from  these  decisions  seems 
to  be  quite  clear,  and  that  is  that  the  rules 
of  law  and  practice  relative  to  the  weight, 
sufficiency,  and  conclusiveness  of  evidence 
with  respect  to  any  of  the  foregoing  ques- 
tions, in  cases  in  which  they  are  to  be  de- 
cided upon  evidence,  are  not  different  from 
17  L.K.A.(N.S.) 


such  as  are  applicable  to  the  trial  of  other 
issues.  Now,  we  are  far  from  assuming,  in 
the  absence  of  proof,  that  an  electric- ligbt 
wire  situated  as  was  the  wire  of  the  defend* 
ant  is  an  object  of  such  a  nature,  or  is  ao 
generally  known  to  be  such  that  the  defend- 
ant must  be  presumed  to  have  known  it  so 
to  be,  as  to  attract  and  induce  children  of 
tender  years,  or  boys  of  ten  or  twelve  years 
of  age,  to  make  use  of  it  as  a  plaything. 
Neither  do  we  think  the  evidence  sufficient 
to  prove  that  the  defendant  bad  such  knowl- 
edge, or  that  the  wire  was  in  fact  of  such 
a  nature.  So  far  as  our  own  observation 
goes,  or  legal  literature  discloses,  the  casu- 
alty complained  of  was  singular  and  pecul- 
iar. The  circumstances  of  the  former  mis- 
hap are  unknown,  and  it  is  a  matter  merely 
and  wholly  of  conjecture  whether  it  occurred 
in  circumstances  like  those  in  the  pending 
case  or  otherwise.  And  one  swallow  does 
not  make  a  summer.  Even  if  the  circum' 
stances  had  been  shown  to  be  similar,  the 
defendant  might  have  been  excused  from  ap- 
prehending, because  of  its  knowledge  of  one 
such  happening,  that  so  singular  and  im- 
probable an  event  would  be  repeated,  and 
have  been  permitted  to  rest  securely  upon 
its  knowledge  that  its  wire,  though  the  in- 
sulation was  slightly  impaired,  was  so 
guarded  as  to  insure  the  safety  of  tbe  travel- 
ing public  and  of  all  others  who  had  a  right 
or  could  he  expected  to  meddle  with  it.  But 
the  circumstances  of  the  accident  themselves 
are  such  that  all  these  questions  may  be 
resolved  in  favor  of  the  plaintiff  and  still 
there  can  be  no  recovery.  There  were  five 
boys  in  the  party.  One  of  them  climbed 
upon  the  fence  as  if  to  touch  tbe  wire,  but 
his  (Knnpanions  "scared  him  down."  Then 
the  plaintiff's  son  climbed  partly  up  ^e 
fence  apparently  with  like  intent,  and  his 
oranpanions  "scared  him  down."  Then  he 
told  them  to  go  on  to  one  side  so  w  to  be 
out  of  the  -mtij  if  he  happened  to  fall,  and 
then  he  climbed  up  again  and  touched  the 
wire,  and  received  the  shock  and  conaequent 
injury  of  which  complaint  is  made.  The 
evidence  establishes  several  things  without 
contradictiMi  and  conclusively.  Electricity 
is  a  mysterious  power,  but  in  many  of  its 
common  manifestations  is  not,  and  has  not 
been  for  many  years,  an  unknown  force. 
It  is  a  matter  of  common  knowledge  that 
electric  light  and  power  wires  carry  power- 
ful and  death-dealing  currents,  and  tiiat 
they  are  the  frequent  cause  of  severe  and 
fatal  accidents,  and  that  ordinary  prudence 
requires  all  persons  to  avoid  contact  with 
them,  especially  if  they  are  imperfectly  or 
defectively  insulated.  The  evidence  estab- 
lishes conclusively  that        plaintiff's  son 
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vu  u  ordiiuirily  brigbt  and  intelligent  lad, 
twelve  yean  of  age,  who  IWed  in  the  aty 
and  knew  that  the  wire  carried  a  current 
miflteientlj  powerful  to  light  the  circuit  of 
which  it  was  a  part,  and  knew  tliat,  becanwi 
of  defective  insulation  or  other  defect  at 
the  place  in  question,  such  current  was 
capable  of  being  diverted  into  the  bodj  of 
any  person  coining  in  contact  with  it,  and 
knew  tluit,  shortly  before  that  time,  it  had 
been  so  diverted,  and  had  thereby  caused  a 
ahodc  or  injury  more  or  leas  serioue  to 
tba  person  of  another  haj.  That  he  antici- 
pated an  injury  of  some  d^free  to  himself 
la  nndmiable,  because  what  he  deliberately 
•ought  was  a  "shock,"  which  is  nothing  leas 
than  an  injury.  Whether  he  also  anticipat- 
ed its  extent  or  degree  is  not  known,  but 
that  he  supposed  that  it  would  be  of  con- 
riderable  severily  is  shown  by  his  caution 
to  the  other  boys  to  stand  out  of  danger 
in  case  of  his  fall. 

We  know  of  no  rule  of  law  to  the  effect 
that,  when  one  is  negligent  in  a  situation  of 
danger  the  existence  and  nature  of  wliich  he 
knows,  he  may  nevertheless  recover  dama;Te9 
because  the  resulting  injury  is  greater  than 
he  anticipated.  We  think  the  case  fails  pre- 
cisely within  the  rule  which  governed  the 
decision  of  Frauenthal  v.  Laclede  Gaslight 
Co.  67  Mo.  App.  1,  in  which  the  plaintiff's 
wim,  a  boy  seventeen  years  old,  purposely 
took  bold  of  the  end  of  a  broken  electric- 
light  wire,  knowing  the  danger  of  so  doing, 
but  not  its  extent,  and  was  killed.  A  re- 
covery was  denied,  and  the  deceased  waa 
held  to  have  been  guilty  of  contributory  neg< 
ligence  as  a  matter  of  law.  Irrespective, 
therefore,  of  tbe  question  of  negligence  of 
the  defendant  company,  we  are  of  opinion 
that  the  former  judgment  of  this  court 
should  be  adhered  to,  because  the  negligence 
of  the  plaintiff's  son  was  a  contributory, 
if  not  tlie  sole,  cause  of  the  injury  com- 
plained of.  The  case  appears  to  us  to  be 
quite  unlike  the  turntable  cases  and  others 

like  kind,  where  children  are  injured  by 
machinery  and  appliances  attractive  as  play- 
things and  left  unguarded  in  such  situations 
as  to  invite  them  to  gratify  thur  impulses 
witbout  Icnowledge  or  apprehension  of  dan- 
ger; and  it  is  only  in  accordance  with  the 
principle  of  those  cases  that  the  plaintiff 
seeks  to  recover. 

We  tlierefbra  recommend  that  the  former 
decision  of  this  court  be  adhered  to. 

Jncksoa,  C,  eoneun. 

Per  Onriam; 

For  the  reasons  stated  in  the  forcing 
oinnion,  the  former  decision  of  this  court 
is  adhered  to. 
17LJLA.(N.S.) 
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ERICK  MUNE,  Appt., 

V. 

J.  E.  FRINK. 
'  (—  Neb.  — ,  116  N.  W.  626.) 

Pleading  —  sufflclenoy  «  rerocntloii  of 

phyaiclan's  license. 

1.  A  complaint  filed  before  the  state 
board  of  health  for  the  purpose  of  procur- 
ing an  order  revoking  the  license  of  n 
physician  is  sufficient  il  it  informs  the  ae- 
cused  not  only  of  the  nature  of  the  wrong 
laid  to  his  charge,  but  of  tbe  particular  in- 
stance of  its  alleged  perpetration. 

Trial  —  board-of-healtb  hearing  —  pro- 
cedure. 

2.  And  in  a  trial  under  such  a  complaint 
it  is  not  necessary  that  the  proceedings 
should  be  conducted  with  that  degree  of 
exactness  which  is  required  upon  a  trial 
for  a  criminal  offense  in  an  ordinary  tribu- 
nal of  justice. 

Same  —  Jury. 

3.  Proceedings  by  the  state  board  of 
health  to  revoke  a  physician's  license  for 
cau^e  are  summary  in  their  nature,  and 
are  triable  before  the  board  without  the 
intervention  of  a  jury.' 

Same  —  revocation   of   physician's  li- 
cense —  previous  conviction. 

4.  A  trial  and  conviction  in  a  court  of 
competent  jurisdiction  is  not  a  condition 
precedent  to  a  proceeding  by  tbe  state  board 

Headnotes  by  Fawcett,  G. 

Note. —  In  Walker  v.  McMahan  (Neb.) 
116  N.  W.  528,  it  appeared  that  the  defend- 
ant acted  as  assistant  to  the  defendant  in 
the  above-reported  case;  and  it  was  held 
that  the  same  legal  propositions  wOire  ap- 
plicabte. 

In  Gulley  v.  Territory  (Okla.)  01  Pae. 
1037,  it  appeared  that  the  diploma  which  ac- 
companied the  application  for  a  license  had 
been  issued  by  a  pretended  medical  college 
which  afterwards  was  declared  by  the  su- 
preme court  of  the  state  where  it  was  lo- 
cated to  be  a  mere  diploma  mill,  designed 
wholly  for  issuing  diplomas  to  any  person 
who  was  willing  to  pay  the  price,  without 
attendance  and  without  regard  to  qualifi- 
cation; that  the  applicant  knew  these  factj*. 
and,  for  the  purpose  of  deceiving,  presented 
the  fraudulent  diploma  and  made  affidavit 
that  he  had  attended  the  repular  sessions 
of  the  collPKs.  It  was  held,  upon  these 
facts,  that  the  license  was  properly  can- 
celed by  tbe  district  court,  upon  which,  by 
statute,  had  Iwen  conferred  power  to  can- 
cel medical  licenses  fraudulently  obtained, 
and  that  the  licensee  was  not  entitled  to  a 
jury  trial  since  the  action  was  an  equitable 
proceeding. 

Prior  reported  cases  showing  the  various 
grounds  for  revoking  a  physician's  license 
niav  be  found  in  the  case  note  to  ^fncomber 
V.  SUte  Bd.  of  Health,  8  LJt.A.(N.S.)  686. 
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of  IiBalth  against  %  phjBidaii  to  revoke  his 
lieeuBe  for  any  of  the  causes  prorided  by 
statute. 

Same  —  procnrlns  alxHrtion  —  proof  of 
qnlckenln^. 

6.  In  a  hearing  by  the  state  board  of 
health  of  charges  against  a  physician  for 
procuring,  or  aiding  or  abetting  in  procur- 
ing, a  criminal  abortion,  it  is  not  necessary 
to  either  allege  or  prove  that  the  woman 
had  become  quick.  It  is  not  the  murder 
of  a  living  ehild  wbieh  constitutes  the  of* 
fense,  but  the  destraetion  .Of  gestation, 
where  such  destruction  is  not  necessary  in 
order  to  preserve  the  life  of  the  woman. 
The  moment  the  womb  is  instinct  with  em- 
bryo life  and  gestation  has  begun  the  crime 
may  be  perpetrated. 

Board  of  health  —  reTOcatlon  of  license 
—  administrative  function. 

6.  The  power  conferred  upon  the  state 
board  of  health  to  revoke  a  physician's  li- 
cense for  cause  is  an  administrative,  and 
not  a  judicial,  function;  and  the  limit  of 
judicial  interference  in  such  cases  is  to 
protect  the  accused  in  bis  right  to  a  hear- 
in;;  upon  specific  charges  after  reasonable 
notice  of  the  time  and  place  of  hearing 
has  been  (fiven,  and  a  full  opportunity  af- 
forded him  to  present  his  defense  to  such 
charges  and  against  a  conviction,  unless 
upon  competent  evidence. 

Appeal  —  findings  of  board  of  health. 

7.  And,  in  such  a  case,  when  the  state 
board  of  health  has  so  proceeded  and  taken 
testimony,  and  has  given  the  respondent 
full  opportunity  to  appear  in  person  or  by 
counsel  to  cross-examine  the  witnesses 
against  him,  and  to  introduce  testimony  in 
his  own  behalf,  and  has  passed  upon  thu 
sufficiency  of  the  evidence  so  taken,  the 
findings  of  the  board  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  charges  will 
be  upheld,  unless  ft  appears  that  there- is 
no  evidence  to  sustain  such  findings. 
Same  —  evidence  to  sapport  flndinga  — 

sufflclency. 

8.  Evidence  examined,  and  held  that  the 
state  board  of  health  proceeded  in  the  pres- 
ent case  fairly  and  openly,  and  within  the 
powers  granted  to  it  by  the  legislature; 
thftt  appellant  was  given  proper  and  suf- 
ficient notice  of  the  hearing,  and  full  op- 
]H>rtunity,  upon  such  hearing,  to  vindicate 
himself  from  the  charges  preferred  against 
him;  and  that  the  findings  and  judgment 
of  the  board  are  in  all  respects  regular  and 
in  accordant^  with  the  statute  under  which 
it  acted.  I 

{May  7,  1908.) 

VPPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Lancaster 
County  disTnistting  his  petition  for  a  writ  of 
error  to  the  state  board  of  health  to  review 
an  order  revoking  his  license  to  practise 
medicine.  Affirmed. 

On  the  27th  day  of  May,  1904,  a  proceed- 
ing was  bemin  by  the  state  board  of  health 
17L.R.A.(X.B.) 


to  revoke  a  license  of  the  appellant,  Erick 
Munk,  to  practise  medicine,  on  the  ground  of 
procuring  a  criminal  abortion.  After  a  full 
hearing,  the  defendant  was  found  guilty  of 
the  charge,  and  his  license  was  revoked. 
The  district  court  dismissed  the  petition  for 
a  writ  of  error,  on  the  ground  that  it  had 
no  jurisdiction  to  review  the  proceedings. 
On  appeal  to  the  supreme  eonrt,  depart- 
ment No.  1,  the  judgment  of  the  district 
court  was  reversed  on  the  ground  that  the 
district  court  was  vested  with  full  juris- 
diction to  review  the  order  of  the  said  board 
of  health,  and  the  ease  was  remanded  for 
further  jHrooeedinga.  The  complaint  against 
the  defendant  charged  the  procurement  of 
an  abortion  in  the  following  language:  "Dr. 
Erick  C.  Hunk,  on  the  lltb  day  of  Febru- 
ary, IW4,  in  the  county  of  Boone,  wilfully, 
unUwfully,  and  maliciously  did  use  a  cer- 
tain instrument  the  name  of  which  is  to 
affiant  unknown,  by  thrusting  and  insert- 
ing said  instrument  into  the  womb  of  one 
Laura  Orender,  then  and  there  being  a  preg- 
nant wmnan,  with  the  intent  then  and  there 
and  thereby  to  {nvcure  the  miscarriage  of 
the  said  Laura  Orender,  the  same  not  being 
necessary  to  preserve  the  life  of  the  said 
Laura  Orender,  not  l>eing  advised  by  two 
physicians  to  be  necessary  for  that  purpose 
other  than  Dr.  D.  G.  Walker,  who  assisted 
in  producing  said  miscarriage,  and  was  & 
coconspirator  in  said  crime." 

Mr.  H.  Haiderson  for  appellant. 

Messrs.  W.  T.  Thompson,  Attorney  Gen- 
eral, Hallectc  F.  Rose,  and  H.  C.  Vail^ 
for  appellee: 

The  complaint  is  sufficient  in  form  and 
substance  to  authorize  the  board  to  act. 

Wilson  V.  State,  2  Ohio  St.  319;  Mills  T. 
Com.  13  Pa.  663;  State  ex  rel.  Hart  v.  Du- 
luth,  63  Minn.  244,  39  Am.  St.  Rep.  595,  55 
N.  W.  118;  People  ex  rel.  Keech  v.  Thomp- 
son. 94  N.  Y.  461 ;  Re  Smith,  10  Wend.  468; 
Traer  v.  State  Bd.  of  Medical  Examiners, 
106  Iowa,  562,  76  N.  W.  833;  MeiTert  v. 
State  Bd.  of  Medical  Registration  (Meffert 
V.  Packer)  06  Kan.  715,  1  L.RJi.(N.S.)  811, 
72  Pac.  247;  School  Dist.  No.  23  v.  McCoy, 
30  Kan.  268,  46  Am.  Rep.  92,  1  Pac.  9T. 

Fawcett,  C,  filed  the  following  opinion: 
This  case  is  before  us  for  the  second  time. 
The  opinion  on  the  first  hearing,  in  75  Neb. 
172,  100  N.  W.  425,  gives  a  full  and  ao- 
curate  statement  of  the  nature  of  the  case. 
When  the  case  was  remanded  to  the  district 
court,  that  court  considered  it  upon  its 
merits,  and  affirmed  the  findings  of  the  state 
board  of  health  revoking  appellant's  license 
to  practise  medicine,  surgery,  and  obstetrics 
in  this  state;  and  to  review  such  judgment 
this  appeal  is  prosecuted. 

The  former  opinion  in  this  case  and  our 
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opinion  in  SUte  t.  Walker,  75  Neb.  177,  108  1 
N.  W.  427,  have  settled  adversely  to  appel- 
lant his  contention  that  the  complaint  under 
which  the  state  board  of  health  proceeded  is 
iasuffieient.    It  is  argued  that  our  holding  on 
the  former  bearing  that  the  complaint  was 
Buffieient  is  not  the  law  of  the  case,  for  the 
reason  that  the  reference  to  that  question  in 
the  former  opinion  is  mere  dictum.   In  this 
contention  we  are  unable  to  concur.  Even 
if  we  were  to  hold  that  the  diocussion  of  the 
proposition  by  Ames,  commiouioner,  in  that 
(>ase  is  dictum,  we  would  adopt  his  reason- 
ing now  in  holding  that  the  complaint  is 
sufficient,  and  would  support  such  holding 
by  the  authorities  cited  by  Judge  Ames. 
While  it  is  true  aome  courts  have  held  that 
in  a  ease  of  this  kind  the  offense  must  be 
alleged  with  the  same  certainty,  and  the 
evidence  must  be  of  the  same  degree,  as 
would  be  necessary  in  a  criminal  prosecu- 
tion, the  overwhelming  weight  of  authority 
is  against  that  idea.    One  of  the  strongest 
cases  relied  upon  by  appellant  in  support  of 
that  contention  is  Skeen  v.  Craig,  31  Utah, 
20,  86  Pac.  487 ;  but  an  examination  of  that 
case  will  show  that  the  only  reason  the  court 
so  held  was  because  §  4675  of  the  act  (Utah 
Bev.  Stat.  1898)  under  which  that  case  was 
being  prosecuted  provides  that  "the  trial 
.   .    .    shall  be  conducted    ...   in  the 
tame  manner  as  the  trial  of  an  indictment 
or  information  for  a  felony."    It  will  be 
seen,  therefore,  that  that  case  could  not  be 
considered  as  an  authority  in  this.  Our 
holding  in  the  former  opinion  that  "a  com- 
plaint filed  before  the  state  board  of  health 
for  the  purpose  of  procuring  an  order  revok- 
ing the  license  of  a  physician  is  sufficient  if 
it   informs    the   accused  not  only  of  the 
nature  of  the  wrong  laid  to  his  charge,  but 
of  the  particular  instance   of   its  alleged 
perpetration,"  is  well  sustained;  and  the 
contention  of  appellee  that  proceedings  be- 
fore the  board   for   revocation  of  a  phy- 
sician's certificate  are  not  to  be  conducted 
and  carried  on  in  conformity  to  the  technic- 
al rules  of  procedure  obtaining  in  courts  of 
justice   is   fully    supported    by   the  fol- 
lowing authorities:    Meffert  v.  State  Bd. 
of  Medical  Registration  (Meffert  t.  Packer) 
66  Kan.  710,  1  L.R.A.(N.S.)  811,  72  Pac. 
247;  State  ex  rel.  Hart  v.  Duluth,  63  Minn. 
238,  39  Am.  St.  Rep.  506,  55  N.  W.  118; 
Traer  v.  State  Bd.  of  Medical  Examiners, 
108  Iowa,  5S9,  562,  76  N.  W.  833;  People  ex 
rel.  Keech  v.  Thompson,  94  N.  Y.  451,  461; 
1  Dill.  Mun.  Corp.  §  265.   In  Traer  v.  State 
Bd.  of  Medical  Examiners,  supra,  it  is  said : 
*^e  statute  does  not  prescribe  the  prac- 
tice to  be  followed  in  cases  instituted  for  the 
revocation  of  certificates;  and,  although  it 
may,  when  practicable,  follow  somewhat  the 
methods  of  the  courts,  yet,  from  the  nature 
nL.R.A.<N.S.) 


of  the  board  and  the  character  of  the  duties 
it  is  required  to  perform,  a  more  flexible 
practice  than  that  allowable  in  the  courts 
must,  of  necessity,  be  followed  in  many 
cases."  In  State  ex  rel.  Hart  v.  Duluth, 
supra,  the  court  says :  "We  also  recognize 
the  fact  that  while  in  the  exercise  of  this 
power  their  proceedings  are  quasi  judicial, 
and  hence  reviewable  by  the  courts,  yet  they 
are  not  courts,  but  essentially  legislative 
and  administrative  bodies;  and  that  their 
action  should  be  considered  in  view  of  their 
nature  and  the  purposes  for  which  they 
were  organized,  and  not  tested  by  the  strict 
legal  rules  which  prevail  in  trials  in  courts 
of  law.  Hence,  if  such  a  body  has  kept 
within  its  jurisdiction,  and  the  evidence  fur- 
nished any  legal  and  substantial  basis  for 
their  action,  it  ought  not  to  be  disturbed  for 
any  mere  informalities  or  irregularities 
which  might  have  amounted  to  reversible 
error  in  the  proceedings  of  a  court.  To 
apply  any  other  rule  to  the  proceedings  of 
such  bodies  would  be  impracticable,  and  dis- 
astrous in  the  extreme  to  public  interests." 
In  People  ex  rel.  Keech  v.  Thompson,  supra, 
it  is  said :  "The  charges  as  made  were  suf- 
ficient to  answer  the  purpose  intended,  and 
were  within  the  requirements  of  the  statute 
under  which  the  proceeding  was  had.  It 
was  not  necessary  that  the  proceedings 
should  be  conducted  with  that  degree  of 
exactness  which  is  required  upon  a  trial 
for  a  criminal  offense  in  an  ordinary  tri- 
bunal of  justice ;  and  it  cannot  be  said  tliat 
the  charges  made  were  insufficient."  In 
Meffert  v.  State  Bd.  of  Medical  Regibtration, 
supra,  it  is  said:  "The  provisions  of  the 
act  creating  the  board  plainly  indicate  that 
such  investigation  was  not  intended  to  be 
carried  on  in  observance  oi  the  technical 
rules  adopted  by  courts  of  law.  The  act  pro- 
vides that  the  board  shall  be  composed  of 
seven  physicians.  These  men  are  not 
learned  in  the  science  of  law;  and  to  require 
of  a  board  thus  composed  that  its  investi- 
gations be  conducted  in  conformity  to  the 
technical  rules  of  a  common-law  court 
would  at  once  disqualify  it  from  making 
any  investigation.  It  is  subversive  of  the 
morals  of  the  people  and  degrading  to  the 
medical  profession  for  the  state  to  clothe  a 
grossly  immoral  man  with  authority  to 
enter  the  homes  of  her  citizens  in  the  ca- 
pacity of  a  physician.  It  was  the  intention 
of  the  legislature  to  adopt  a  summary  pro- 
ceeding by  which  the  morals  of  the  people 
and  the  dignity  of  the  profession  might  be 
protected  against  such  a  possibility  without 
being  embarrassed  by  the  technical  rules  of 
proceedings  at  law." 

The  contention  of  appelleu  that  the  act  in 
question  was  a  proper  exercife  by  the  legis- 
lature of  its  police  powers  is  aa^tled  by 
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counsel  for  appellant  as  inapplicable  and 
unsound,  "because  there  ia  no  necessity  for 
the  exercise  of  the  power  in  that  form;"  but 
the  contention  of  counsel  for  appellee  ia 
fulljr  sustained  in  MefFert  t.  State  Bd.  of 
Medical  Begistration,  supra.  The  section  of 
the  statute  under  which  these  proceedings 
were  hod  defined  "unprofessional  and  dis- 
honorable conduct,",  and  includes  *'the  pro- 
curing, or  aiding  or  abetting  in  procuring, 
a  criminal  abortion"  in  that  definition. 
Counsel  for  appellant  assails  this  definition 
as  "a  profound  legal  bizarrerie,"  and  says 
that  the  author  of  that  definition  "should  be 
immortalized  as  an  apostle  of  the  incongru- 
ous." We  are  unable  to  concur  in  this 
severe  criticism  of  the  author  of  the  section 
of  the  statute  under  consideration,  or  of 
the  definition  referred  to.  If  "the  procur- 
ing, or  aiding  or  abetting  in  procuring,  a 
criminal  abortion,"  is  not  "unprofessional 
■or  dishonorable  conduct"  in  one  holding  a 
certificate  entitling  him  to  practise  nwdl- 
eine,  then  we  are  unable  to  conceive  of  any 
conduct  of  which  such  persons  might  be 
guilty  which  could  be  called  unprofessional 
or  dishonorable.  As  stated  by  tiie  supreme 
court  of  Pennsylvania  in  Mills  v.  Com.  13 
Pa.  632:  "It  is  a  flagnnt  crime  at  common 
law  to  att^pt  to  procure  the  miscarriage 
or  abortion  of  the  woman,  because  it  inter- 
feres with  and  violates  the  mysteries  of 
nature  ui  that  process  by  which  the  human 
race  is  propagated  and  continued.  It  is  a 
crime  against  nature  which  obstructs  the 
fountain  of  life,  and  therefore  it  is 
punished."  . 

Counsel  for  appellant  contends  that  "it 
follows  that  a  sufficient  complaint  of  unpro- 
fessional or  dishonorable  conduct  within  the 
meaning  of  §  14,  supra  (Comp.  Stat.  1907,  8 
4327),  must.  In  apt  terms,  charge  the  crimi- 
nal destruction  1^  the  accused,  either  as 
principal  or  accessory,  of  a  vitalized  human 
ftetus;"  that  "there  is  here  no  charge,  even 
by  implication,  of  the  destruction  of  a  vital- 
ized ftetus,  which  is  the  very  essence  of  tiie 
crime  of  abortion."  Authorities  are  not 
wanting  to  sustain  this  contention  by  coun- 
sel; .but  we  fully  concur  in  the  following 
holding  of  the  supreme  court  of  Pain«yl- 
vania  in  Mills  v.  Com.  supra:  "The  next 
error  assigned  is  that  it  ought  to  have  been 
charged  in  the  count  that  the  woman  had 
become  quick.  But,  although  it  has  been 
so  held  in  Massachusetts  and  some  other 
states,  it  is  not,  I  apprehend,  the  law  in 
Pennsylvania,  and  never  ought  to  have  been 
'  the  law  anywhere.  It  ia  not  the  murder  of 
a  living  child  which  constitutes  the  offense, 
but  the  destruction  of  ge8tati<Hi  hy  wicked 
means  and  against  nature.  The  moment  the 
womb  is  instinct  with  embryo  life  and  ges- 
tation has  begun  the  crime  may  be  per- 
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petrated."  If  the  theory  oontend«d  for  by 
counsel  for  appellant  should  be  sustained, 
it  would  be  practically  impossible  to  convict 
an  abortionist  for  any  abortion,  or  attempt- 
ed abortion,  during  the  first  five  months  of 
pregnancy;  for,  if  gestation  liad  not  pro- 
ceeded to  the  period  of  quickening,  thero 
would  be  no  way  of  disputing  the  testimony 
of  the  abortionist  that  what  he  removed 
from  the  woman  was  in  fact  a  dead  fdstua. 
Even  the  woman  herself  could  not  dispute 
this  testimony  prior  to  pulsation  following 
the  quickening  period.  It  would  be  giving 
unlimited  license  to  the  abortionist  to  p^ 
his  nefarious  calling,  provided  he  eonflned 
his  criminal  operations  to  the  early  months 
of  gestation.  We  prefer  to  be  in  line  with 
the  supreme  court  of  Pennsylvania,  and  say, 
although  it  has  been  so  held  in  Massa- 
chusetts and  some  other  states,  it  is  not  tlie 
law  "in  Nebraska,"  and  never  ought  to  iiava 
been  the  law  anywhere. 

It  is  also  contended  liy  counsel  that  by 
this  proceeding  th^  have  been  de])rived  of 
the  rif^t  of  a  trial  1^  jury.  This  conten- 
tion was  eonsidered  in  Be  Smith,  10  Wend. 
448,  where  it  ia  said:  "It  ii  contended 
.  .  .  that  it  conflicts  with  those  pro- 
vision! of  the  Constitution  of  the  United 
States  and  of  this  state  which  seeura  to  the 
citizens  the  right  of  trial  by  jury,  and  pro- 
hibit the  establishment  of  auy  new  court, 
except  snob  as  shall  proceed  aceording  to 
the  course  of  the  common  Lftw.  .  .  .  The 
power  conferred  l>y  this  statute  is  similar  in 
its  character  and  consequences  to  that  which 
is  possessed  1^  the  courts  of  record  of  this 
state  over  counselors,  solicitors,  and  attor- 
neys. Th^  may,  1^  statute  (1  Rev.  Stat 
1st  ed.  pt.  1,  chap.  S,  title  4,  p.  108,  81  23, 
24),  be  removed  or  suspended  by  the  several 
courts  to  which  they  belong.  The  24th  sec- 
tion preseribu  the  mode  of  proceeding  in 
such  eaaes.  They  are  strictly  summary.  A 
copy  of  the  chafes  ia  to  be  delivered  to  the 
party,  and  he  is  to  have  an  opportunity  of 
being  heard.  But  thetb  is  no  grand  jury  to 
indict,  or  petit  juiy  to  try,  nor  any  of  the 
usual  concomitants  of  a  trial  by  jury;  and 
yet  I  brieve  no  constitutional  objections 
were  ever  raised  to  this  jurisdiction."  Con- 
tinidng,  the  court  says:  "The  practice  of 
physic  and  surgery  in  this  state  was  re- 
lated by  law  as  early  as  1760  (2  Rev.  Laws, 
p.  210,  note),  and  such  r^ulationa  have 
been  altered,  and  extended  from  time  to  time 
down  to  the  passing  of  the  act  in  question. 
Under  the  law  as  it  {mvionsly  existed,  the 
county  medical  society  were  authorized  to 
make  such  Iqr-laws  and  Tabulations  relative 
to  the  admission  and  expulsion  of  members 
as  they  tiiought  fit  and  proper,  not  inctm- 
sistent  with  the  Constitution  and  laws  of 
the  state."  Bo,  also,  %  5  ot  the  act  in  ques- 
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tion  (Comp.  Stat.  1907,  I  4319)  provides 
that  our  state  board  of  health  "may  make 
and  adopt  all  necessary  rules,  regulations, 
and  by-laws,  not  inconsistent  with  the 
Constitution  and  laws  of  this  state  or  of  the 
United  States,  to  enable  it  to  perform  its 
duties  and  transact  its  business  under  the 
provisions  of  this  act." 

The  further  contention  is  made  by  counsel 
that  proceedings  against  appellant  should 
have  been  preceded  by  a  conviction  in  a 
coort  of  competent  jurisdiction.    This  con- 
tention is  decided  adversely  to  them  in  Be 
Smith,  Bnpra.    The  court  says:    "The  trial 
and  acquittal  of  the  defendant  upon  the  in- 
dictment for  producing  the  abortion  was  no 
bar  to  this  proceeding.    They  are  entirely 
distinct  and  independent  proceedings,  hav- 
ing different  objects  and  results  in  view; 
the  one  having  regard  to  the  general  wel- 
fare and  criminal  justice  of  the  state;  the 
other   simply  and  exclusively  to  the  re- 
spectability and  character  of  the  medical 
profession  and  the  consequences  connected 
with  or  necessarily  flowing  from  it.   It  is 
immaterial,   therefore,   in   my  judgment, 
whether  the  offense  motioned  in  the  charge 
waa  indictable  or  not,  and  whether  the  in- 
dictment was  disposed  of  upon  its  merits,  or 
upon  some  matter  of  form."   It,  as  stated 
the  New  York  court,  a  trial  and  acquittal 
of  the  defendant  upon  his  indictment  for 
producing  an  abortion  would  not  be  a  bar 
to  the  proceeding,  it  follows  as  a  matter  of 
coarse  that  a  trial  and  conviction  for  pro- 
duoing  on  abortion  is  not  a  condition  prece- 
dent to  proceedings  to  revoke  a  license.  It 
is  contended  that  no  right  of  review  of  the 
evidence  exists.   A  careful  eonsideration  of 
the  question  satisfies  na  that,  where  the 
officer  can  only  be  removed,  or  the  licensee 
have  his  license  revoked,  for  cause,  first 
found  and  ascertained  by  the  board  or  tri* 
honal  provided  for  that  purpose,  the  right  of 
review  ahoald  be  preserved.    This  was  so 
held  in  the  former  opinim  in  this  cose.  75 
Neb.  172, 106  N.  W.  425.  In  ineh  a  case  the 
findings  oi  the  board  should  be  upheld,  un- 
less it  clearly  appears  that  there  is  ho  evi- 
dence to  uphold  thflm.   We  have  carefully 
read  the  entire  record,  and,  if  it  vrere  now 
before  us  as  a  bill  of  exceptions  In  an  ordi* 
nary  court  trtal,  with  a  verdiet  of  the  jury 
against  appellant,  we  would  be  eompcilled  to 
bold  that  the  evidence  sustains  the  verdict. 

A  consideration  of  the  whole  cose  has  oon- 
vineed  us  that  the  state  board  of  health  pro< 
ceeded  in  the  present  case  fairly  and  openly 
and  within  the  powers  granted  to  it  by  the 
l^slature;  that  appellant  was  given  proper 
and  sufficient  notice  of  the  hearing,  and 
every  opportunity  upon  the  hearing  to  vindi- 
cate himself  from  the  charges  preferred 
against  him;  that  the  findings  and  judg- 
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ment  of  the  board  were  in  accord  with  the 
law  and  fully  sustained  by  the  evidence; 
and  that  the  district  eonrt  did  not  err  in 
affirming  its  proceedings. 

We  therefore  recommend  that  the  judg- 
ment of  the  district  eourt  be  affirmed. 

Calkins  and  Boot,  CC,  concur. 

Per  Cnrlam; 

For  the  leasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 

Beese,      did  not  ^t,  • 


OHIO  SUPREME  COURT. 
JACOB  A.  DAVY  et  al.,  PIffs.  in  Err., 

V. 

FIDELITY  A  CASUALTY  INSURANCE 
COMPANY. 

(78  Ohio  St.  256,  85  N.  E.  504.) 

Demurrer  —  contingent  attorney's  fee 
—  compromise. 

1.  While  a  contract  for  an  attorney's  fee 
contingent  upon  the  amount  to  be  recovered 
by  judgment  or  settlement  is  ordinarily 
valid,  yet,  when  such  contract  contains  a 
stipulation  that  the  client  shall  not  com- 
promise or  settle  his  claim  without  the  con- 
sent of  the  attorn^,  it  is  efaampertous  and 
voidable  at  the  option  of  the  client,  and  its 
illegality  will  avail  as  a  defense  in  any  ac- 
tion against  a  third  party  which  is  based 
on  the  contract.  ■ 

Same  —  divisibility  of  contract. 

2.  In  such  case  the  illegal  stipulation 
cannot  be  ignored  and  the  other  provisions 
of  the  contract  enforced. 

'  (June  8,  1908.) 

IpKROR  to  the  Circuit  Court  for  Miami 
J  County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
in  defendant's  favor  in  on  oetifm  brought 
to  recover  a  sum  allied  to  be  due  fay  vir- 
tue of  a  settlanoit  by  defendant  of  a  cans* 
of  action  against  it  In  disregard  of  plain- 
tiffs' lien  for  attonu^'s  serviees  therein. 
Affirmed. 

Statement  by  SaTla,  J.; 
The  plaintiffs  in  error  were  plaintiffs  be- 
low, and,  on  the  2Zd  day  of  October,  1004, 

Headnotes  by  the  Coubt. 

Note. —As  to  validity  of  provision  in 
contract  for  contingent  fee  forbidding  client 
to  settle  claim  without  attorney's  consent) 
see  case  note  to  Re  Snyder,  14  L.B.A.(N.S.) 
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filed  their  petition  setting  forth  that  the^ 
are  partners  engaged  in  the  general  practice 
of  the  law  in  Miami  county,  Ohio:  that  the 
defendant  is  a  corporation  engaged  in  the 
accident  and  life  insurance  business;  that, 
on  and  after  the  14tfa  day  of  December, 
1903,  one  Margaret  R.  Slagle  had  a  cause 
of  action  against  the  defendant  growing  out 
of  a  policy  issued  to  her  husband,  Jacob 
Slagle,  insuring  him  against  disability  or 
death  resulting  from  accident,  and,  while 
said  policy  was  in  force,  her  said  husband 
was  injured  in  a  railroad  accident,  from 
which  injury  he  died ;  that  the  plaintiffs,  at 
the  reqdest  of  said  Margaret  R.  Slagle,  pre- 
pared proofs  of  the  said  death,  loss,  and 
claim,  and  examined  into  the  facts  incident 
to  the  injury  and  death  of  her  said  husband, 
advised  her  as  to  her  rights,  and,  on  the 
23d  day  of  July,  1904,  entered  into  a  con- 
tract in  writing  with  her  whereby  she  em- 
ployed the  plaintiffs  as  her  attorneys  to 
prosecute  suit  against  the  defendant  to  re- 
cover for  the  said  death  loss  under  the  said 
policy,  and,  in  consideration  of  the  services 
which  the  plaintiffs  had  already  performed 
for  her  concerning  the  said  death  loss,  and 
the  further  agreement  on  the  part  of  the 
plaintiffs  to  bring  suit  against  the  defendant 
for  said  Margaret  R.  Slagle  to  recover  from 
the  defendant  the  said  death  loss  of  $10,000, 
or  so  much  thereof  as  should  be  found  due 
her  by  the  verdict  of  a  jury  or  decision  of 
the  court,  and  further  agreement  to  prose- 
cute the  case  through  all  the  courts  to  which 
it  might  be  carried,  said  Margaret  R.  Slagle 
agreed  that  40  per  cent  of  the  amount  real- 
ized from  the  defendant  in  said  case,  either 
by  judgment  or  settlement,  should  be  paid  to 
the  plaintiffs  for  their  services,  and  the  said 
Margaret  R,  Slagle  thereby  made  an  equi- 
table assignment  to  the  plaintiffs  of  an  undi- 
vided two-fifths  interest  in  said  cause  of  ac- 
tion and  of  the  proceeds  to  be  realized  there- 
from pitlier  by  settlement  or  judgment;  that 
the  plaintiffs  began  such  an  action  against 
the  defendant,  and  that,  on  or  about  the  16th 
day  of  August,  1904,  they  entered  a  notice 
on  the  appearance  docket  in  said  cause  and 
likewise  gave  a  notice  in  writing  to  the  de- 
fendant of  their  agreement  with  the  plain- 
tiff and  of  the  terms  thereof;  that,  on  the 
14th  day  of  October,  1904,  the  said  Margaret 
R.  Slagle,  without  the  knowledge  and  con- 
sent of  tlie  plaintiffs,  made  a  settlement  of 
said  cause  of  action  with  the  defendant, 
and  presented  to  the  clerk  of  the  court  an 
entry  setting  forth  that  said  cause  had  been 
settled  and  dismissed,  and  caused  said  entry 
to  be  approved  by  the  court  and  said  cause 
thereby  dismiased;  that  no  part  of  plaintiffs' 
compensation  for  said  services  has  been 
paid,  and  that  said  Margaret  R.  Slagle  in 
insolvent,  and  that,  by  reason  of  the  prom- 
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ises,  the  defendant  is  indebted  to  the  plain- 
tiffs for  the  amount  of  the  compensation  duL* 
them  under  their  contract  with  the  said 
Margaret  R.  Slagle.  The  plaintiffs  furtlier 
set  forth  as  a  second  cause  of  action,  after 
adopting  all  of  the  allegations  and  state- 
ments of  fact  contained  in  the  first  cause  of 
action,  that  in  the  written. notice  given  by 
the  plaintiffs  to  the  defendant  of  their  said 
contract  with  Margaret  R.  Slagle  the  plain- 
tiffs also  made  a  demand  that  the  defendant 
retain  from  any  settlement  it  might  make 
with  Margaret  R.  Slagle  of  said  cause  of 
action  the  said  40  per  cent  due  the  plaintiffs 
under  their  contract,  and  that  the  same- 
should  be  paid  directly  to  the  plaintiffs; 
that  the  defendant,  on  or  about  the  14th 
day  of  October,  1904,  paid  to  the  said  Mar- 
garet R.  Slagle  a  large  sum  of  money  tO' 
settle  said  cause  of  action  and  dismiss  said 
cause,  the  exact  amount  being  unknown  to- 
the  plaintiffs,  but  said  defendant  failed  and 
neglected  to  account  for  and  pay  to  plain- 
tiffs the  share  due  to  them  under  their 
contract  with  Margaret  R.  Slagle,  or  any 
part  of  it;  wherefore  plaintiffs  pray  the 
court  to  decree  said  settlement,  as  to  tlic 
plaintiffs,  to  be  collusive,  fraudulent,  and 
void,  and  that  a  discovery  be  had  of  the 
amount  paid  by  the  defendant  to  said  Mar- 
garet R.  Slagle  under  said  collusive  settle- 
ment, either  directly  or  indiifctly,  for  the 
alleged  settlement  and  dismissal  of  said  case,, 
and  that  the  court  decree  the  defendant  a 
trustee  for  said  two  fifths  of  ■^aid  cause  of 
action  or  the  proceeds  thereof,  and  that  an 
accounting  be  had  and  the  court  ascertain 
the  amount  due  to  the  plaintiffs  from  the 
defendant  and  render  a  judgment  in  plain- 
tiffs'  favor  and  against  the  defendant  for 
the  amount  so  found  due;  and,  further,  that 
the  court  grant  to  the  plaintiffs  nil  other 
and  further  relief  to  which  they  may  be 
entitled  under  the  premises. 

The  defendant  answered,  and,  after  sun- 
dry denials  of  allegations  of  the  petition,  ad- 
mits that  said  Margaret  R.  Slagle  and  the 
plaintiffs  entered  into  a  written  contract  em- 
ploying the  plaintiffs  to  prosecute  the  said 
claim  under  said  policy  against  this  defend- 
ant in  consideration  of  40  per  cent  of  the 
amount  recovered  against  this  defendant, 
but  the  defendant  avers  that  the  said  con- 
tract was  contrary  to  public  policy,  illegal, 
and  void,  and  sets  out  a  copy  of  said  con- 
tract which  ia  as  follows: 

Troy,  Ohio,  July  23,  1004. 
This  memoranda  made  this  23d  day  of 
July.  1 904,  by  and  between  Afargaret  R. 
Sla<.'le.  of  the  first  part,  and  J.  A.  Da\'y  and 
L.  E.  St.  John,  of  the  firm  of  Davy  &.  St. 
John,  of  the  second  part,  witnesseth,  that- 
Ute  said  Margaret  B.  Slagle  does  .hereby 
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ntaio  and  employ  said  Da\7  &  St.'Jobii  as 
her  attorneys  to  prosecute  her  two  certain 
and  aeparate  actions  for  money  due  her,  on 
eootractf  one  against  the  ^tna  Life  Insur- 
ance Company,  of  Hartford,  Connecticut,  for 
$10,000,  and  one  against  tlie  Fidelity  A.  Casu- 
al^ Company  of  New  York,  for  $10,000, 
for  the  loss  of  life  of  Dr.  Jacob  Slagle  by 
reason  of  accident  or  caused  by  accident 
occurring  to  him  on  December  14,  1903,  said 
companies  having  insured  the  said  Dr.  Jacob 
Slagle  ^ainat  losa  of  limb  or  life.  Said 
attorneys  are  to  prosecute  and  agree  to  pros- 
ecute the  said  separate  causes  of  action 
through  all  the  courts  beginning  with  the 
court  of  common  pleas  of  Miami  county, 
Ohio,  on  behalf  of  the  said  Margaret  R. 
Slagle,  and  do  and  perform  for  her  and  on 
her  behalf  all  that  is  neoeasary  to  be  done 
in  prosecution  of  said  actions  against  said 
companies.  Said  attorneys  are  to  employ 
such  other  and  additional  help  and  counsel 
as  to  them  seems  necessary.  Said  attorneys 
receipt  to  the  said  Margaret  R.  Slagle  for 
$100  retainer  fee  received  hbrein;  and  it 
is  agreed  by  the  parties  hereto  that  the 
compensation  of  said  counsel  and  attorneys 
shall  be  contingent  opon  their  success  in 
the  prosecution  of  said  causes  of  action 
against  said  ccflnpanies  or  compromise  of 
the  said  claim  against  the  said  companies. 
It  is  agreed  by  the  parties  hereto  that,  for 
the  services  already  rendered  and  to  be  ren- 
dered on  behalf  of  the  said  attorneys  in  pros- 
ecution of  said  causes  of  action  against  said 
ennpanies  through  all  the  courts  as  above 
specified,  that  said  attorneys  shall  receive 
for  their  compoisation  40  per  cent  of  any 
and  all  sums  recovered  against  said  com- 
panies by  the  said  Margaret  R  Slagle  either 
at  the  end  of  a  judgment  and  execution,  or 
at  the  end  of  a  more  voluntary  payment,  or, 
if  said  causes  of  action  shall  be  compromised 
and  settled;  that  said  Margaret  R.  Slagle 
shall  receive  00  per  cent  of  the  amount  so 
recovered  and  the  said  attorneys  for  their 
compensation  shall  receive  40  per  cent  of 
the  same.  This  forty  per  cent  to  include  the 
compensation  of  any  and  all  counsel  em- 
ployed by  Davy  &  St.  John  to  assist  them. 

It  is  agreed  by  the  parties  that,  in  the 
taking  of  depositions,  or  in  attending  court 
at  Columbus,  Ohio,  or  in  performing  other 
labor  or  services  in  said  cause,  said  attor- 
neys shall  pay  their  ovn  personal  expenses 
as  a  part  of  their  duty  in  this  matter.  But 
the  payment  of  a  notary  and  witness  fees 
and  for  printing  of  records  and  briefs,  such 
expense  shall  be  paid  by  the  said  Margaret 
R.  Slagle. 

Said  attorneys  further  hereby  agree  to 
furnish  the  said  Margaret  R.  Slagle  any  and 
all  information  at  all  times  in  reference  to 
the  said  cause  of  action  that  she  or  heri 
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agents  may  call  or  ask  for,  and  to  give  their 
very  best  service  and  attention  and  I^al 
ability  in  the  prosecution  of  said  cause, 
and  that  all  of  the  parties  hereto  herel^ 
agree  that  all  propositions  of  settlement  or 
compromise  shall  he  first  submitted  by  one 
to  the  other  before  any  action  or  agreement 
shall  be  taken  thereto.  And  that  it  is  un- 
derstood that  said  counsel  and  said  ftfar- 
garet  R.  Slagle  shall  not  compromise  or 
settle  the  cases  without  the  approval  and 
consent  of  the  others.  Witness  our  hands. 
[Signed]  Margaret  R.  Slagle. 

Davy  &  St.  John. 

J.  A.  Davy. 
Tray,  Ohio,  July  23,  1004. 

This  contract  was  not  denied  in  the  reply, 
but  therein  the  plaintifTs  admit  that  said 
contract  contained  a  provision  that  all  prop- 
ositions of  settlement  or  compromise  re- 
ceived by  either  party  to  said  contract 
should  be  submitted  to  the  other  party  to 
said  contract  before  any  action  is  taken  or 
agreement  made,  and  no  compromise  to  be 
made  without  the  approval  and  consent  ol 
the  parties;  Uiat  said  provisions  are  sepa- 
rable and  tiie  provision  in  relation  to  settle- 
ment was  a  mere  incident  to  the  main  pro- 
visions of  said  contract  relating  to  plain- 
tiffs' employment  and  their  compensation; 
and  that  neither  the  defendant,  nor  said 
Margaret  R.  Slagle,  acted  under  said  pro- 
visions relating  to  settlement,  but,  on  the 
contrary,  settled  said  litigation  as  though 
no  such  provision  was  in  said  contract. 
Thereupon,  on  the  29th  day  of  June,  1005, 
the  defendant  moved  the  court  for  judgment 
in  its  favor  upon  the  facta  appearing  upon 
the  face  of  the  pleadings,  and  the  cause 
coming  on  for  hearing  upon  said  motion, 
and  the  court,  being  fully  advised  in  tbo 
premises  and  having  heard  argument  by 
counsel,  rendered  judgment  in  favor  of  the 
defendant  and  against  the  plaintiffs.  Said 
judgment  was  afterwards  affirmed  by  the 
circuit  court. 

Messrs.  Wllltani  H.  Gilbert  and  I^eon- 
ard  H.  ShlpDian,  for  plaintiffs  in  error: 

A  collusive  and  fraudulent  settlement 
made  for  the  purpose  of  taking  advantage 
of  an  attorn^  is  reprehensible,  and,  when 
made,  the  attorney  maj  recover  of  the  de- 
fendant. 

4  Cyc.  Law  &  Proc.  pp.  1019,  1020;  Ran- 
dall V.  Van  Wagenen,  116  N.  Y.  527,  12  Am. 
St.  Rep.  828,  22  N.  £.  361;  Aspinwall  v. 
Sabin,  22  Keb.  73,  3  Am.  St.  Rep.  258,  34 
N.  W.  72;  Coughlin  v.  New  York  C.  ft  H. 
R.  R.  Co.  71  N.  Y.  443,  27  Am.  Rep.  75; 
Talcott  V.  Bronson,  4  Paige,  601 ;  Pickard 
v.  Yenoer.  21  Hun,  403;  Wilbur  v.  Baker, 
24  Hun,  24;  Coleman  v.  Ryan,  58.  Ga.  133 1 
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Jones  V.  Morgan,  30  Ga.  310,  99  Am.  Dec. 
458;  Carpenter  v.  Myers,  90  Mich.  209.  51 
N.  W.  206  ;  4  Cyc.  Law  Sc.  Pi-oc.  p.  1022; 
Lament  t.  Washington  &  G.  R.  Co.  2  Mack- 
ey,  502,  47  Am.  Rep.  268. 

The  owner  could  assign  and  create  equi- 
table interests  in  the*  cause  of  action  to  her 
attorneys;  and  the  interest  must  be  re- 
spected by  those  having  notice. 

Coughlin  T.  New  York  C.  A  H.  R.  R.  Co. 
and  Carpenter  t.  Myers,  supra;  Recce  t. 
Kyle,  49  Ohio  St.  484,  16  LJIJL  723.  31 
N.  E.  747. 

The  assignment  of  tlie  future  intercfltn 
creates  an  equity  by  way  of  the  contract 
merely,  to  take  effect  and  to  attach  to  the 
thing  assigned  when  it  conies  into  ease. 

4  Cyc.  Law  k  Proc.  p.  12;  Pittsbut^,  C. 
C.  A  St.  L.  R.  Co.  V.  Volkert,  58  Ohio  St. 
371,  60  N.  E.  924;  Chapman  t.  Lee,  45  Ohio 
St.  366,  13  N.  E.  736;  Connell  T.  Brumback, 
18  Ohio  C.  0.  602. 

A  lawful  promise  made  for  a  lawful  con- 
sideration is  not  invalid  merely  because  an 
unlawful  promise  was  made  at  the  same 
time  and  for  the  same  consideration. 

Morris  v.  Way.  10  Ohio,  400;  Widoe  t. 
Webb,  20  Ohio  St.  436.  6  Am.  Rep.  6G4; 
State  ex  rel.  Laskey  v.  Board  of  Education, 

35  Ohio  St.  519 ;  State  ex  rel.  Riley  v.  Blain, 

36  Ohio  St  420;  King  v.  King,  03  Ohio  St. 
363,  62  L.R.A.  1S7.  81  Am.  St  Rep.  035, 
69  N.  E.  111. 

The  contract  was  not  against  public  policy. 

Lipscomb  v.  Adams,  193  Mo.  530,  112  Am. 
St  Rep.  600,  91  S.  W.  1046. 

Mr.  A.  F.  Broomliall,  for  defendant  in 
error: 

An  attorney  can  acquire  no  interest  in  a 
cause  of  action  before  judgment,  which  will 
prevent  the  parties  from  settling  the  case 
without  indemnifying  the  attorney. 

Key  V.  Vattier,  1  Ohio,  132;  Weakly  v. 
Hall,  13  Ohio,  167,  42  Am.  Dec.  194;  Stewart 
V.  Welch,  41  Ohio  St  483. 

The  court  has  never  failed,  where  the  con- 
tract prevents  the  case  from  being  settled 
without  the  attorney's  consent  to  declare 
the  contract  void. 

Key  V.  Vattier  and  Weakly  v.  Hall,  supra ; 
Pennsylvania  Co.  v.  Lombardo,  49  Ohio  St. 
1,  14  L.R.A.  785,  29  N.  E.  673;  Brown  v. 
Ginn,66  Ohio  St  316,  64  N.  E.  123;  Emslie 
v.  Ford  Plate  Glasa  Co.  1  Ohio  C.  C.  N.  S. 
603. 

Davis,  J.,  delivered  the  opinion  of  the 

court: 

The  theory  upon  which  this  action  is  based 
is  that  an  attorney  may  not  only  contract 
with  his  client  for  a  contingent  fee,  but 
that  he  may  at  the  same  time  and  upon  the 
same  consideration  acquire  such  an  interest 
in  his  client's  cause  of  action  before  judg- 
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ment  as  to  prevent  the  latter  from  settling 
his  case  without  consent  of  the  atti>rney.  If 
this  theory  is  sound  the  motion  for  judg- 
ment on  the  pleadings  should  have  been 
overruled;  otherwise  it  was  properly  siu- 
tained. 

It  is,  beyond  question,  the  law  in  this 
state  that  attorney  and  client  may  lawfully 
agree  upon  compensation  to  the  attomn' 
contingent  upon  the  amount  to  be  recovered, 
either  by  settlement  or  by  judgment;  and  it 
is  also  settled  that  such  contract  may  be 
of  valid  consideration  for  an  assignment  of 
an  interest  in  a  judgment  already  obtained, 
such  as  might  be  enforced  in  equity  (Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  V.  Volkert.  6» 
Ohio  St.  962,  50  N.  E.  924) ;  but,  as  we  re- 
marked recently  (Pennsylvania  Co.  v.  Thatch- 
er, 78  Ohio  St  176,  85  N.  E.  55),  an  attor- 
ney's lien  before  judgment  has  not  been  here- 
tofore distinctly  recognized  in  this  state, 
and  it  has  hitherto  remained  an  open  qaes- 
tion,  and  one  of  much  doubt,  whether  an 
attorney  may,  before  judgment,  acquire  such 
an  interest  in  the  subject-matter  of  his  cli- 
ent's claim  or  cause  of  action  as  that  thp 
defendant  to  such  claim  or  cauae  of  action 
is  bound  to  take  notice  of  it  The  question- 
able character  of  such  a  proposition  arises 
from  two  considerations:  First,  an  inter- 
est in  a  cause  of  action  would  seem  to  im- 
ply the  right  to  be  consulted  in  negotiations 
for  settlement  and  the  right  to  prevent  a 
settlement  which  might  be  acceptable  to  the 
client.  Second,  an  interest  in  the  proceeds 
of  a  settlement  is  an  interest  in  a  fund 
which  has  no  existence  until  the  settlement 
is  agreed  upon  and  the  money  paid  over, 
and  therefore  the  attorney's  interest  is  in 
the  fund  in  the  hands  of  the'  client.  In  the 
case  in  hand,  although  the  plaintifTs  aver  in 
their  petition  that  their  client  "thereby" — 
that  is,  by  the  contract  in  writing — "made 
an  equitable  assignment  to  the  plaintiffs  of 
an  undivided  two-fifths  interest  in  said  cause 
of  action  and  of  the  proceeds  to  be  realized 
therefrom,  either  by  settlement  or  judg- 
ment," yet  it  appears  from  the  contract  it- 
self, which  is  set  out  in  full  in  -the  defend- 
ant's answer,  that  there  was  no  express  as- 
signment of  an  interest  in  the  cause  of  ac- 
tion or  of  the  proceeds  to  be  realized  there- 
from, but  yiat  there  was  an  express  agree- 
ment that  the  client  should  not  compromise 
or  settle  the  cases  without  the  approval 
and  consent  of  the  others. 

It  appears,  therefore,  that  whatever  may 
be  the  form  of  the  contract,  whether  it  con- 
tains an  express  assignment  of  an  Interest 
in  the  subject-matter  of  the  client's  claim, 
or  an  implied  assignment  thereof,  or  no  aii- 
signment  at  all,  the  really  vital  question  in 
all  of  these  eases  is  this :  Does  the  contract 
contain  an  express  or  Implififl  limitation  up- 
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on  the  rigbt  of  the  client  to  compromise 
and  settle  bis  elum  with  his  adversary  with- 
out the  eonaent  of  anybody  else  T  When  such 
a  limitatiott  appears  in  the  contract,  the 
contract  ia  voidable  at  the  option  of  the 
client,  and  ita  Ule^lity  may  be  pleaded  as 
a  defotse  in  any  action  founded  on  tlie  con- 
tract; and  the  defendant  to  the  suit  con- 
cerning which  the  contract  was  made  may, 
with  or  without  notice  of  the  contract,  com- 
fnomise  with  the  plaintiff  without  the 
Imowledge  or  consent  of  the  plaintiffs  attor- 
ney, and  will  not  he  liable  to  the  attorney 
for  his  part.  North  Chicago  Street  R.  Co. 
T.  Ackley,  171  111.  100,  44  L.R.A.  177,  49 
N.  E.  222,  reversing  the  judgment  of  thu 
appellate  court  In  the  same  case,  68  III. 
App.  S72;  Boardman  t.  Thcmpson,  26  Iowa, 
487. 

This  court  has  spoken  on  this  subject  eo 
frequently  and  definitely  that  there  ought 
to  have  been  no  misunderstanding  of  its 
position.  Key  t.  Vattier.  I  Ohio,  132,  re- 
snlted  in  a  judgment  for  the  defendant 
upon  a  demurrer  io  the  declaration.  The 
plaintiff  declared  upon  a  contract  in  which 
the  jriaintiff  agreed  to  prosecute  sutta  for 
the  recovery  of  property,  to  pay  the  costs 
and  be  compensated  by  a  part  of  tiie  prop- 
erty to  be  recovered;  and  it  was  further 
stipulated  between  the  parties  that,  "if  any 
compromise  should  be  effected,  the  same 
should  be  the  joint  act  and  consultation  of 
the  parties  to  said  indenture."  At  the  con- 
clusion of  the  opinion  ia  the  following  clear 
and  unmistakable  statement:  "The  stipu- 
lation in  the  contract,  on  which  the  opinion 
and  judgment  of  the  court  are  chiefly  predi- 
cated, and  to  which  they  have  directed  it 
to  be  confined,  is  that  which  prevents  Vat- 
tier from  compromising  and  settling  the 
matters  in  controversy,  without  the  concur- 
rence and  consent  of  the  other  contracting 
parties.  This  point  being  considered  suf- 
ficient, the  court  forbears  to  give  an  opinion 
on  any  other.  As  the  provision  on  the  sub- 
ject of  cost  is  not  set  out  in  the  declaration, 
and  the  defendant  has  demurred  without 
oyer,  that  feature  in  the  contract  has  not 
been  coneidered."  So  that  Key  v.  Vattier 
is  a  decision  upon  the  precise  question  now 
under  review.  The  court  was  equally  ex- 
plicit fn  Weakly  v.  Hall.  13  Ohio,  167,  42 
Am.  Dec.  104,  when  it  said:  "It  is  unneces- 
sary, perhaps,  to  say  anything  in  reference 
to  the  lien  which  is  set  up  in  the  replica- 
tion, and  which,  it  is  insisted,  could  not  I>e 
discharged  by  the  release  of  Weakly  to  Hall. 
But  we  take  occasion  to  say  that  the  law 
of  Ohio  will  tolerate  no  lien  in  or  out  of 
the  profession,  as  a  general  rule,  which  will 
prevent  litigants  from  compromising,  or  set- 
t?in<r  their  controversies,  or  which,  in  ita 
tendencies,  encourages,  promotes,  or  extends 
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litigation.  We  think  the  replication  is  bad, 
and  the  demurrer  is  sustained.  Judgment 
for  defendant."  The  question  was  again 
before  this  court  in  Lewis  v.  Lewis,  15 
Ohio,  716,  and  it  was  again  said  that  "a 
contract  with  an  attorney  to  prosecute  u 
suit  containing  a  stipulation  that  the  party 
ahould  not  have  privilege  to  settle  or  dis- 
continue it  without  the  assent  of  the  attor- 
ney would  he  so  much  against  good  policy 
that  the  court  would  not  enforce  it.  Much 
less  will  a  court  raise  an  implied  contract 
in  order  to  encourage  and  foster  litigation." 
In  Brown  v.  Ginn,  66  Ohio  St.  316,  64  N. 
E.  123,  the  court.  Spear,  J.,  delivering  thi- 
opinion,  said:  "Again,  if  this  paper  ef- 
fected the  object,  and  was  a  real  transfer 
of  these  accounts  to  the  attorney,  the  sev- 
eral parties  of  the  second  part  thus  parted 
wittt  all  right  to  control  the  litigation  or  to 
compromise  it  without  the  consent  of  the 
attorney ;  and  this  inability  was  made  doubly 
so  by  the  fact  that  no  one  of  the  second 
parties  had  any  sort  of  interest  in  the 
portion  of  the  demand  which  rested  upon 
the  services  of  ai^  Other.  Upon  all  the 
authorities,  such  an  arrai^ement  is  cham- 
pertous,  and  will  not  be  maintained  by  the 
courts.  ...  So  that,  if  the  agreement 
vested  in  the  attorney  the  legal  title  to 
the  accounts  so  as  to  constitute  him  thit 
real  party  in  interest,  and  thus  enable  hini 
to  bring  an  action  in  his  own  name,  such 
action  cannot  be  maintained  because  against 
public  policy,  while,  if  he  is  not,  within  the 
meaning  of  |  4993,  the  real  party  in  in- 
terest, the  case  would  fail  for  that  reason." 

We  have  brought  together  these  quota* 
tions  from  former  decisions  in  order  to  pre- 
sent a  conspectus,  which  demonstrates  that 
this  court  has  always  maintained  a  consist- 
ent and  unambiguous  attitude  in  regard  to 
contracts  of  the  kind  which  we  have  in  this 
case.  Some  further  instructive  illustration 
may  be  found  in  Pennsylvania  Co.  v.  Ixim- 
bardo,  49  Ohio  St.  1,  14  L.R.A.  786,  29  N. 
E.  573,  opinion  by  Minshalt,  J.,  5,  6;  Stewart 
V.  Welch,  41  Ohio  St.  483;  and  remarks  of 
Okey,  Ch.  J.,  in  Diehl  v.  Friester,  37  Ohio 
St.  477. 

These  cases  also  show  that  the  illegal 
stipulation  renders  the  whole  contract  il- 
legal and  indivisible;  and  that,  whenever 
the  illegal  stipulation  was  inserted,  it  so 
far  tainted  the  whole  contract  that  no  re- 
lief whatever  was  granted  upon  the  contract. 
It  could  not  well  be  otherwise.  If  the  plain- 
tiffs may  waive  the  cause  as  to  consent, 
ratify  the  compromise  made  by  the  client, 
and  recover  from  the  defendant,  when  both 
parties  to  the  compromise  have  acted  on 
the  theory  that  the  contract  is  illegal  and 
voidable,  then  the  doctrine  of  the  cases 
which  we  have  cited  means  nothing,  in  praoj 
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tiee;  for  it  may  be  evaded  in  erery  case. 
If,  notwithstanding  the  ill^al  restriction 
upon  the  right  to  ixanpromiae,  an  attorney 
may  neverthelesB  acquire  such  an  interest 
in  his  client's  cause  of  action  that  the  de- 
fendant thereto  Is  answerable  over  to  him 
after  a  compromise  effected  with  the  client, 
the  real  party  in  interest,  then  tiie  doctrine 
of  the  cases  is  a  mere  figment,  and  may  as 
well  be  ignored;  for  the  attomcgr  will  there- 
to have  gained  as  much  as  if  the  veto  on 
his  client's  right  to  compranise  had  been 
sustained.  It  does  not  seem  to  us  that  the 
contention  of  tiie  plaintiffs  is  supported  by 
law  or  consideraticms  of  justice.  15  Am. 
A  Eng.  Enc  Law,  2d  ed.  p.  988,  and  note  4. 
Affirmed. 

Price,  Ch.  J.,  and  Sbauck,  Grew,  Sum- 
mers, and  Spear,  JJ.,  concur. 


VNITED    STATES    CIRCUIT  COURT 
OF  APPEALS.  SIXTH  CIRCUIT. 

BENDER  et  a!.,  Appts., 

V.  . 

ENTERPRIBK  MANUFACTDBINa  COM- 
PANY. 

(84  C.  O.  A.  3S8,  160  Fed.  641.) 

Patent  —  expiration  —  marking  arti- 
cles. 

One  other  than  the  original  patentee 
manufacturing  repair  parts  for  a  machine 
the  patent  on  which  has  expired  need  not 
place  thereon  anything  to  indicate  their 
origin,  where  there  is  no  attempt  to  palm 
them  off  as  made  by  the  patentee. 

(November  8,  1907.)  ^ 

A  FPEAL  by  defendants  from  a  decree  of 
l\.  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Ohio  enjoining 
them  from  making  repair  parts  for  a  ma- 

<!ase  Note.  —  Unfair  competition  in  sate 
or  manvfacture  of  article,  not  pro- 
tected by  patent,  identical  trfth  that 
originated  by  competitor. 

This  subject  raises  a  question  somewhat 
flimilar  to  that  raised  in  the  note  to  George 
G.  Fox  Co.  v.  Glynn,  9  L.R.A.(N.S.)  1096. 
The  subject  there  under  consideration,  how- 
ever, was  the  right  so  to  simulate  the  dress 
-or  package  of  Bimilar  goods  of  another  as 
to  enable  them  to  be  palmed  off  on  the  pub- 
lic as  the  goods  of  the  other.  There  the 
intent  to  secure  advantage  from  simulating 
the  goods  of  another  appeared  from  the 
very  act  itself.  The  question  here  under 
consideration  is  different  in  that  the  right 
to  manufacture  the  article  in  the  form  and 
structure  as  originally  insnufactured  is  un- 
doubted. No  ri<;ht  exists  in  the  original 
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chine  without  marking  them  with  the  name 
of  the  manufacturer.  Reversed. 

Tba  facts  are  stated  in  the  .opinion. 

Argued  Ivefore  Lurton,  Sererens,  and 
Richuds,  CSrcuit  Judges. 

Mr.  B.  Ij.  Thnrston  tax  appellants. 

Mr.  Ciiarles  HowBon  for  appellee. 

Richards,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  enjoining 
the  defendant  from  making  and  selling  re- 
pair parts  for  the  Enterprise  meat  chopper, 
without  marking  on  each  the  name  of  the 
maker.  The  case  was  heard  on  an  agreed 
statement  of  facts.  It  appears  that  the 
complainant  below,  the  Enterprise  Manu- 
facturing Company,  had  been  making  and 
selling  meat  choppers  for  many  years.  It 
and  its  predecessor  used  as  a  trademark  for 
its  choppers,  and  other  like  hardware,  the 
word  "Enterprise."  The  meat  choppers  it 
makes  at  present  have  been  manufitctured 
since  1883.  Since  1891,  it  has  been  making 
what  is  called  the  "Enterprise  Tin  Meat 
Choppers,"  and  since  1892  that  name  has 
been  registered  as  a  trademark.  The  orig- 
inal Enterprise  Meat  Chopper  was  patented 
in  1883  and  1880.  The  patents  have  long 
since  run  out.  Since  1887  and  1888,  many 
of  the  repair  parts  of  the  Enterprise  chop- 
per have  been  marked  as  made  by  that  com- 
pany. It  appears  that  for  many  years  there 
has  been  a  large  independent  trade  in  the 
repair  parts  of  meat  choppers,  and  that  the 
d^endMit  below  has  made  and  sold  many 
thousand  sets  of  such  repair  jiarts.  These 
sets  are  packed  in  boxes  which  are  labeled ; 
"Repair  parts  for  the  Enterprise  Meat 
Chopper,  manufactured  by  the  Giant  Lock 
Company,  Cleveland,  Ohio." 

The  court  below  held  in  its  decree  that,  as 
matter  of  fact,  the  complainant  had  for 
many  years  used  the  name  "Enterprise"  as 
a  trademark  to  distinguish  its  meat  chop- 
manufacturer  wfaose  patent  in  a  manufac- 
tured article  has  expired,  or  which  was 
never  protected  by  a  patent,  to  prevent 
others  from  making  articles  of  like  form 
and  structure.  The  enjoyment  of  this  right 
by  others  is  not  accompanied  by  any  duty 
BO  to  exercise  it  as  not  to  injure  or  destroy 
the  business  built  up  by  the  original  manu- 
facturer, and  also  in  such  a  manner  as  not 
to  deceive  the  public.  The  good  will  estab- 
lished by  the  original  manufacturer  may 
not,  however,  be  destroyed  by  unnecessary 
simulation  by  others,  or  by  failing  to  adopt 
precautions  to  protect  the  good  will  of  the 
original  manufacturer,  and  also  to  prevent 
the  deception  of  the  public  as  to  the  manu- 
facture, if  the  exercise  of  such  precaution 
imposes  no  subfltantinl  restriction  upon  the 
right  to  manufacture  the  article. 

On  this  subject,  the  court,  in  Singer  Mfg. 

Digitized  by 


BeND£R  V.  ENTEKPRiSE  MFG.  CO. 


4S1 


,  to  the  plaintiff's  penon- 
x-iit  it,  required  the  de- 
*  >  he  clearly  marked  bo  as 
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CHABLES  PERKINS  et  al.,  Appts, 

T. 

SAME. 


LEM  HOBTON.  -Appt. 

SAME. 

Tena.  —,  100  S.  W.  1149.) 

Erldenoe  —  unlawfully    obtaining  ~ 
oonstltntlonal  righta. 

Testimony  of  persona  who  make  a  peep- 
hole into  a  saloon,  as  to  what  they  ob- 
serred  inside,  and  that  they  took  some  ar- 
ticles from  the  room  and  brought  them  to 
court,  is  not  inadmissible  in  a  prosecution 
for  illmal  liqtUK-  aelling  as  being  an  un- 
reasmable  seu^  or  eeizure,  or  as  compel- 


Caae  Ifote.  —  Admiaaihattif  in  erlmtnal 
eaoe  of  testimony  as  to  facta  learned 
whUe  apyina  or  eavesdropping. 

The  cases  cited  in  the  foregoing  opinion 
involved  the  admissibility  in  ertdence  of 
articles  taken  wrongfully  from  the  defend- 
ant. Upon  that  general  question,  see  note 
to  State  T.  Edwards.  59  L.ILA.  46S,  and 
also  case  note  to  State  t.  Fuller,  8  L.ILA. 
(N.S.)  762. 

Upon  the  question  of  the  constitutional 
protection  against  being  forced  to  furnish 
evidence  to  be  used  against  one's  self  in  a 
civi!  case,  see  note  to  Levy  v.  Superior 
Court,  29  L.R.A.  811. 

There  appears  to  be  no  other  case  in 
which  an  objection  was  made  to  the  com- 
petency of  evidence  upon  the  ground  that 
it  was  obtained  by  spying  while  acting  in 
an  unlawful  way.  Testimony  as  to  conver- 
sations overheard  while  eavesdropping,  how* 
ever,  has  been  held  admissible  in  some 
cases. 

Thus,  in  People  t.  Cotta,  49  Cal.  166, 
the  court  said:  "The  defendant  has  no 
cause  of  complaint  either  because,  if  an 
eavesdropper,  the  witness  may  possibly  not 
have  heard  all  that  was  said  in  the  con- 
versation to  which  he  testified,  or  on  the 
ground  that  eavesdropping  is  disreputable 
in  itself,  or  was  an  oflenw  at  common  law." 

So,  in  State  Allen,  37  La.  Ann,  68S, 
it  was  held  that  an  objection  to  evidence 
of  a  conversation  overheard  by  the  witness 
while  eavesdropping,  upon  the  ground  that 
the  accused  did  not  know  that  the  witness 
was  listening,  and  therefore  his  stato- 
ments  were  not  voluntary,  was  manifestly 
frivolous;  that,  while  the  fact  that  the 
conversation  was  overlieard  by  eavesdrop- 
ping might  affect  the  weight  of  the  en- 
dence,  it  oould  in  no  vise  affect  its  ad- 
missibility. ^  I 
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out  marking  it  as  hia  own  manufacture; 
Deering  Harveeter  Co.  v.  Whitman  &  B. 
Mfg.  Co.  S3  C.  C.  A.  658,  62  U.  S.  App.  689, 
91  Fed.  376,  in  which  it  appeatB  that  the 
porta  of  which  complainant  sought  to  en- 
join the  making  wid  mle  were  plainly 
advertised  catalogue  and  labeled  as  the 
complainant's  manufacture;  and  Neostyle 
Mfg.  Co.  T.  Ellam's  Duplicator  Co.  21  R.  P. 
C.  IBS,  in  which  the  court  suggested  it  was 
the  duty  of  the  defendant  to  mark  an  ink 
sold  for  use  in  a  duplicating  machine  as  its 
own  product,  so  as  to  distinguish  it  from 
that  auMle  by  the  manufoeturers  of  the  ma- 
chine. The  cases  referred  to  by  the  court 
are,  for  the  purposes  be  uses  them,  in  line 
with  the  case  of  Singer  Mfg.  Co.  t.  June 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  16 
Sup.  Ct.  Rep.  1002,  in  which  it  was  held 
that,  while  anyone,  after  the  expiration  of 

to  deceive  subsequent  purchasers  from  his 
vendees  as  to  the  origin  of  the  goods.  As 
to  the  use  of  the  names  and  letUrs  by  the 
defendant,  the  court  said  that  they  were 
equally  apt,  whether  he  intended  to  deceive 
as  to  the  origin  of  the  goods  sold  by  him, 
or  merely  to  indicate  the  well-known  class- 
es of  stoves  which  his  grates,  beds,  and 
other  parts  would  fit;  but,  as  he  carefully 
Btated  in  his  catalogue  that  he  was  a  manu- 
facturer, the  fair  conclusion  was  that  he 
bod  no  purpose  to  mislead. 

This  case  was  cited  and  followed  as  au- 
thority in  Dover  Stamping  Co.  v.  Fellows, 
163  Mass.  191,  28  L.R.A.  460,  47  Am.  St. 
Rep.  448,  40  N.  E.  106,  wherein  the  right 
to  manufacture  egg  beaters  of  the  style, 
shape,  size,  and  structure  similar  to  one  as 
to  which  the  patent  had  expired  was  sus- 
tained. Like  Singer  Mfg.  Co.  v.  June  Mfg. 
Co.  however,  the  principal  question  consid- 
ered in  this  case  was  the  right  to  use  the' 
same  name  as  that  which  had  been  applied 
to  the  egg  beater  when  protected  by  a 
patent. 

In  sustaining  the  right  to  manufacture 
sewing  machines  of  a  similar  character, 
shape,  form,  and  structure  as  one  formerly 
protected  by  a  patent  which  had  then  ex- 
pired, the  court,  in  Brill  v.  Singer  Mfg. ' 
Co.  41  Ohio  St.  127,  62  Am.  Rep.  74,  said: 
"Where  machines,  during  the  time  they  are 

ftrotected  1^  a  patent,  become  known  and 
dentifled  In  the  trade  by  their  shape,  ex- 
ternal appearance,  or  ornamentation,  the 
patentee,  after  the  expiration  of  the  patent, 
cannot  prevent  others  from  using  the  same 
modes  of  identification  in  machines  of  the 
same  kind  manufactured  and  sold  by  them." 

As  already  stated,  however,  the  right  to 
simulate  the  size,  shape,  form,  and  structure 
of  an  article  no  longer  protected  by  a  pat- 
ent, in  the  manufacture  of  a  similar  arti- 
cle, cannot  be  extended  to  the  extent  of  en- 
abling the  sale  of  such  goods  as  the  goods  of 
the  original  manufacturer,  where  Uie  par- 
ticular danorer  of  such  deception  may  be 
17  L.R.A.(N.S.) 


the  Singer  patents,  was  free  to  make  and 
sell  the  Singer  sewing  machine  under  that 
name,  it  must  mark  the  machine  with  the- 
name  of  the  maker,  so  that  the  public  might 
not  be  misled  into  thinking  it  was  (he 
product  of  the  original  patentees.  The  de- 
cision below  apparently  ext^ds  the  doctrine 
of  this  case  so  as  to  require  not  merely  the 
machine,  when  made  by  others  than  the 
original  patentees,  but  the  repair  parts  of 
the  machine,  to  be  marked  with  the  name  of 
the  maker.  We  think  this  is  going  too  far, 
and  that  the  resulting  limitation  upon  the 
rights  of  the  public  is  unjustiflcd  and  there- 
fore unreasonable.  The  cases  themselves 
may  be  distinguished.  In  Flagg  Mfg.  Co. 
V.  Holway,  supra,  the  Either  was  of  a  unique 
shape.  The  defendant  purposely  and  wrong- 
fully imitated  its  shape.  The  court  held  he 
had  not  the  right  to  do  this  "to  steal  the 

obviated  without  imposing  any  substantial 
restriction  on  the  right  to  manufacture 
goods  of  the  same  form,  structure,  etc.  As 
said  by  the  court  in  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  supra:  "But  it  does  not  follow, 
as  a  consequence  of  a  dedication,  that  the 
general  power,  vested  in  the  public,  to  make 
the  machine  and  use  the  name  imports  that 
there  is  no  duty  imposed  on  the  one  using 
it,  to  adopt  snch  precautions  as  will  pro- 
tect the  property  of  others,  and  prevent  in- 
jury to  the  public  interest,  if  by  doing  so 
no  substantial  restriction  ia  imposed  on  the 
right  of  freedom  of  use.  This  principle  is 
elementary,  and  applies  to  every  form  of 
right,  and  is  generally  expressed  by  the 
aphorism,  8io  utere  tuo  ut  altenum  non 
lidae.  This  qualification  results  from  the 
same  principle  upon  which  the  dedication 
rests, — ^that  is,  a  regard  for  the  interest  of 
the  public  and  the  rights  of  individuals." 

Applying  this  principle,  the  court,  Yale 
t  T.  Mfg.  Co.  T.  Idler,  83  C.  0.  A.  149.  154 
Fed.  37,  held  it  to  be  unfidr  competition  for 
one  to  manufacture  lodes  of  a  size,  shape, 
and  color  so  similar  to  those  of  another 
manufacturer  as  to  mislead  the  public  and 
enable  his  goods  to  be  palmed  off  on  the 
public  as  the  goods  of  the  other,  although 
the  right  to  manufacture  the  several  para 
was  reoofpiized. 

In  Enterprise  Mfg.  Co.  t.  Landers.  124 
Fed.  023,  affirmed  in  65  C.  C.  A.  587,  131 
Fed.  240,  while  the  right  of  others  to  manu- 
facture coffee  mills  of  similar  structure  as 
those  manufactured  by  the  complainant, 
which  were  not  protected  by  patent,  was 
recognized,  the  court,  however,  denied  the 
right  so  to  construct  the  mill  as  to  pro- 
duce a  coffee  mill  which  would  be  liable  to  be 
mistaken  for  the  mills  for  which,  by  long 
and  persistent  effort,  the  plaintiff  had  ob- 
tained a  distinctive  reputation. 

To  the  same  effect,  also,  as  to  the  manu- 
facture of  atomizers  not  protected  by  pat- 
ent, is  Dunlap  v.  Willbrandt  Surgical  Mfg. 
Co.  80  C.  C.  A.  67S.  ISl  Fed.  228. 
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good  win  attaching  to  the  plaintiff's  person- 
ality," and,  to  prevent  it,  required  the  de- 
fendant's sitliers  to  he  clearly  marked  so  as 
to  indicate  they  were  the  defendant's,  and 
not  the  plaintiff's,  goods.  But  in  the 
present  case  no  such  attempt  was  shown. 
There  was  no  effort  to  palm  off  the  repair 
parts  of  the  defendant  below  as  those  of  the 
eomplainant.  In  the  ease  of  Deering 
Harvester  Co.  v.  Whitman  &  B.  Mfg.  Co. 
supra,  it  does  not  appear  that  the  repair 
parts  were  marked  as  made  by  the  defend- 
ant. They  are  advertised  by  catalogue  and 
labeled  as  of  their  manufacture,  but  that 
n-aa  just  what  was  done  in  the  present  case. 
In  the  Deering  Harvester  Case  the  parts 
themselves  were  marked  by  certain  letters 
showing  where  each  belonged  in  the  ma- 
chine.  This  was  quite  a  different  ^ing,  and 
nnnecessazy  in  the  present  case.  In  the 
English  Case,  Neostyle  Mfg.  Co.  v.  Ellam's 
Duplicator  Co.  supra,  there  was  an  attempt 
to  restrain  the  defendant  from  selling  ink 
or  paper  for  use  on  the  Neostyle  machine. 
This  was  defeated;  the  judgment  being  for 
the  defendant.  Having  thus  decided  the 
case,  the  court  suggested  that  they  put  their 
names  on  future  tins  of  ink,  and  this  was 
accepted. 

There  was  no  actual  deception  charged  in 
this  case,  nor  any  attempt  at  proof  of  any 
made.  The  only  unfair  trade  was  infer- 
ential or  constructive.  The  present  case 
goes  on  the  assumption  that  unmarked  re- 
pair parts  are  to  be  taken  as  made  by  the 
maken  of  the  machine,  the  original  paten- 
tees, and  this  although  the  miUcers  marked 
tlwir  repair  parts.  We  tidnk  a  safer  as- 
sumption would  be,  in  view  ol  the  estab- 
lished trade  in  repair  piurta,  that  unmarked 
repair  parts  are  to  be  taken  as  not  made  by 
the  makers  of  the  machine  or  original 
patentees,  but  by  others.  It  is  not  to  be  in- 
ferred that  they  are  made  by  the  makers  of 
the  machine,  unless  so  marked.  The  mere 
making  and  sale  of  repair  parts  for  a  well- 
known  machine  by  other  than  the  makers 
would  therefore  not  be  regarded  as  an  act 
of  unfair  trade,  unless  they  were  put  out 
a*  Uk  goods  of  the  original  patentee.  The 
patents  having  long  since  expired,  tin  manu- 
facture of  meat  choppers  and  all  their  parts 
is  now  open  to  all.  To  require  every  re- 
pair part,  however  small,  to  be  branded  with 
the  name  of  the  maker,  would  tend,  it  seems 
to  us,  to  stifle  competition  in  the  manu- 
facture and  sale  of  repair  parts,  and  put  an 
unnecessary  burden  ufwn  a  large  and  im- 
portant branch  of  trade. 

The  decree  of  the  lower  court  is  reversed. 
17LJLA.(N.S.) 


TENNESSEE  SUPREME  OOVBT. 
SOL  COHN,  Appt, 

V. 

STATE  OF  TENNESSEE. 


CHARLES  PERKINS  et  al..  Apptft.  ' 

V. 

SAME. 


LEM  HORTON,  -Appt. 

V. 

SAME. 

(—  Tenn.  —.  10ft  S.  W.  1149.) 

EMdence  —  nnlawfullr    obtaining  — 
constltntlonal  rights. 

Testimony  of  persons  who  make  a  peep- 
hole into  a  saloon,  as  to  what  they  ob- 
served inside,  and  that  they  took  some  ar- 
ticles from  the  room  and  brought  them  to 
court,  is  not  inadmissible  in  a  prosecution 
for  illf«al  liquor  selling  as  being  an  un- 
reasonuSle  search  or  s^ure,  or  as  compel- 


Caae  Sfote.  —  AdrntamattUy  in  eriminal 
caae  of  testimony  aa  to  facta  leameA 
while  apifUio  or  eaveadropplng. 

The  cases  cited  in  the  foregoing  opinion 
involved  the  admissibility  in  evidence  of 
articles  taken  wrongfully  from  the  defend- 
ant. Upon  that  general  question,  see  note 
to  Stat«  V.  Edwards,  69  LJLA.  465,  and 
also  case  note  to  State  v.  Fuller,  8  L.R.A. 
(N.S.)  762. 

Upon  the  question  of  the  cMietitutional 
protection  against  being  forced  to  furnish 
evidence  to  be  used  against  one's  self  in 
civil  case,  see  note  to  Levy  v.  Superior 
Court,  29  L.R.A.  811. 

There  appears  to  be  no  other  case  in 
which  an  oojection  was  made  to  the  com- 
petency of  evidence  upon  the  ground  that 
it  was  obtained  by  spying  while  acting  in 
an  unlawful  way.  Testimoiqr  as  to  conver- 
sations overheard  while  eavesdropping,  how- 
ever, has  been  held  admissible  in  some 
cases. 

Thus,  in  People  v.  Cotta,  49  Cal.  166, 
the  court  said:  "The  defendant  has  no 
cause  of  complaint  either  becsuae,  if  an 
eavesdropper,  the  witness  may  possibly  not 
have  heard  all  that  was  said  in  the  con- 
versation to  which  he  testified,  or  on  the 
ground  that  eavesdropping  is  disreputable 
in  itself,  or  was  an  offense  at  common  law." 

So,  in  State  %  Allen,  37  La.  Ann.  68S, 
it  was  held  that  an  objection  to  evidence 
of  -a  conversation  overheard  by  the  witness 
while  eavesdropping,  upon  the  ground  that 
the  accused  did  not  know  that  the  witness 
was  listening,  and  therefore  his  state- 
ments were  not  voluntary,  was  manifestly 
frivolous;  that,  while  the  fact  that  the 
conversation  was  overheard  by  eavesdrop- 
ping might  affect  the  weight  of  the  evi- 
dence, it  eould  in  no  wise  affect  its  ad- 
missibility. ^  I 
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ling  one  to  become  a  witness  against  lum- 
self, 

(March  14,  1908.) 

APPEALS  by  defendants  from  judgmmts 
of  the  Criminal  Court  for  Davidson 
Counfy  convicting  them  of  viotating  the 
Sunday  law  and  the  statute  prohibiting  the 
sale  of  cigarette  papers.  AfBnned. 
The  facts  are.  stated  in  the  opinion. 
Mr.  W.  O.  Cherry  for  appellants. 
Mr.  Walter  W.  Vmw,  for  the  State: 
The  method  hy  which  tiie  testimony  was 
obtained  did  not  violate  the  rights  of  the 
defendants,  guaranteed  to  than  by  the  Con- 
stitutions of  the  state  of  Tennessee  and  the 
United  States. 

2  Am.  ft  Eng.  Ene.  Law.  2d  ed.  p.  48; 
Cum.  V.  Dana,  2  Met.  329;  1  Greenl.  Ev. 
I  254a;  4  Wigmore,  Ev.  i  2183;  State  v. 
Atkinson,  40  S.  C.  363.  42  Am.  St.  Rep.  885, 
IB  S.  E.  1021 ;  State  v.  Royce,  38  Wash.  Ill, 
80  Pac.  268;  State  v.  Edwaids.  61  W.  Va. 
220,  59  L.RJ^.  465,  41  S.  E.  429;  WiUlamft 
V.  State,  100  Ga.  611,  SO  L.ILA.  260,  28  S. 
E.  624:  Oindrat  v.  People,  138  111.  103,  27 
N.  E.  1085;  Siehert  v.  People,  143  111.  671, 
32  N.  E.  431;  State  t.  Pomeroy,  130  Ho. 
489,  32  &  W.  1002;  Shields  v.  State.  104 
Ala.  35,  53  Am.  St.  Rep.  17,  16  So.  85. 

Nell,  J.,  delirared  the  opinion  of  the 
court: 

In  the  first  case  against  Sol  Cohn,  he  was 
held  under  presentment,  in  the  criminal 
court  of  Davidson  county,  for  selling  liquors 
on  Sunday,  and,  in  the  second  case,  for 
selling  cigarette  papers,  contrary  to  tiie  stat- 
ute applicable  to  such  case.  In  each  of  the 
three  eases  against  Cliarles  Perkins  and 
Lem  Horton,  they  were  lUcewise  held  for 
selling  intoxicating  liquors  on  Sunday.  In 
the  case  brought  against  Lem  Horton  alone, 
he  was  held  under  presentment  containing 
ncveral  counts;  one  for  keeping  cigaretb' 
papers  in  stock,  another  for  selling  cigarette 
papers,  and  another  for  giving  away  cigar- 
ette papers. 

In  all  of  the  forcing  cases  the  plaintiffs 
in  error  were  convicted  on  trial  before  the 
court,  without  the  intervention  of  a  jury, 
and  appropriate  punishment  assessed  against 
them.  Thereupon  they  aeverally  appealed  to 
this  court,  and  have  here  assigned  errors. 

The  cases  turn  upon  a  single  question,  and 
therefore  they  were  all  heard  together  in  this 
court. 

The  question  arises  on  the  admisBion  of 
allied  illegal  testimony  in  the  court  below. 
John  Teaman,  a  deputy  sheriff  of  Davidson 
county,  testified  that,  accompanied  by  his 
brother,  Owen  Yeaman,  and  Mr.  Adkin,  both 
being  regular  deputy  sheriffs,  he  went  to 
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Cohn's  place  about  6  o'clock  on  Sunday 
morning,  the  13th  day  of  Janimry,  1907,  and 
mounted  a  stairway  leading  up  by  the  side 
of  the  saloon,  and,  after  they  had  reached  » 
point  about  halfway  up  the  stairway,  thc^ 
stopped  and  removed  some  bricks  frcnn  the 
wall,  and  the  mortar  along  with  them,  being 
careful  to  draw  the  bricks  and  the  mortar 
out  upon  the  stairway  so  as  to  give  no  indi- 
cation, in  the  saltan,  of  what  they  were  do- 
ing on  the  stairway;  that  the  hole  thua 
made  was  smaller  on  the  inside  of  the  saloon 
than  on  the  outside;  tliat,  having  made  this 
peephole,  they  sat 'and  watched  occurrenceN 
in  the  saloon;  that  they  saw  Lem  Horton 
and  Charles  Perkins  enter  the  barroom  by 
a  rear  door,  and  they  were  soon  followed  by 
a  crowd;  that  witness  and  those  who  were 
with  him  watehed  the  persons  inside  for  au 
hour;  that  Lem  Horton  and  Charles  Per- 
kins sold,  and  received  money  for,  a  great 
many  drinks  of  whisky  and  beer,  certainly 
more  than  three;  that  they  saw  Lem  Hor- 
ton reach  under  the  bar  and  take  out  a  large 
box  of  cigarette  papers  and  sell  a  book  of 
them  to  a  customer,  one  Henry  Ewing ;  that 
he  rang  up  this  sale  of  the  cigarette  papers 
just  as  he  did  the  drinks,  in  the  cash  regis- 
ter; that  the  vritness  and  the  others  with 
him  got  the  cigarette  papers  and  the  sale 
book  and  brought  them  to  court.  It  was 
further  testified  that  Horton  and  Perkins 
worked  for  Cohn. 

The  other  witnesses  present  gave  substan- 
tially the  same  testimony  as  that  given  by 
John  Yeaman.  At  the  dose  of  the  testimony 
of  each  witness,  the  plaintiffs  in  error,  by 
their  counsel,  moved  the  court  to  strike  out 
the  entire  testimony  of  each  witness  "be- 
cause the  same  was  inadmissible,  and  incom- 
petent, twcause  obtained  illegally  and  con- 
trary to  the  laws  of  the  state,  and  the  state 
and  Federal  Constitutions."  This  motion 
was  overruled  in  the  court  below,  and  this 
action  of  the  court  is  made  the  basis  of  the 
error  assigned  here. 

It  is  insisted  that  the  evidence  thus  ob- 
tained was  in  violation  of  the  constitutional 
provision  against  unreasonable  searches  and 
seizures,  and  also  violative  of  the  constitu- 
tional inhibition  against  compelling  a  party, 
in  a  criminal  ease,  to  give  testimony  against 
himself. 

We  think  the  evidence  was  competent.  The 
unreasonable  search  and  seizure  against 
which  the  constitutional  provision  was  de- 
signed to  operate  was  that  made  throiigh 
governmental  agency,  and  has  no  bearing 
upon  the  unauthorized  acta  of  private  per- 
sons, or  of  petty  cheers  of  the  law.  Nor  has 
the  inhibition  against  compelling  a  person 
charged  with  crime  to  incriminate  himself 
any  more  bearing  upon  the  present  contro- 
vert, since  the  plaintiffs  in  error  were  not 
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required  to  testify.  Nor  was  any  preeiuniv 
tion  indulged  or  permitted  against  them  be- 
cause of  their  silence.  Nor  were  the  plain- 
tiffs in  error  required  to  produce  any  private 
papers  that  would  so  speak  as  to  incriminate 
them.  It  is  true  that  the  act  of  Yeaman  and 
his  companions  in  making  a  hole  in  the  wall 
and  spying  upon  the  inmates  of  the  building 
was  an  unlawful  one,  for  which  they  were 
subject  to  punishment.  Still,  although  the 
evidence  was  thus  procured,  it  would  not  be 
rejected  by  the  court  as  irrelevant  to  the 
issue.  4  Wigmore,  Er.  §§  2183,  2264;  1 
Greenl.  Ev.  §  2&4a;  2  Elliott,  £t.  §  1013. 

Some  illustrations  from  the  eases  will 
show  the  scope  of  the  xule. 

In  the  case  of  State  v.  Edwards,  51  W. 
Ya.  220.  59  L.K.A.  465,  41  8.  E.  420,  it  ap- 
peared that  the  prisoner  was  arrested  for 
larceny,  in  obtaining  money  through  a  trick. 
\Vhen  arrested,  along  with  certain  good  mon- 
ey found  upon  his  person,  there  was  found 
a  supply  of  worthless  bank  notes.  The  lat> 
ter  were  offered  as  evidence  on  the  trial,  as 
a  part  of  the  testimony  showing  the  trick 
that  had  been  practised  upon  the  prosecutor. 
This  was  objected  to  on  the  ground  that 
these  papers  were  taken  from  the  person  of 
the  prisoner  ill^ptlly  by  the  officer  who  ar- 
resteid  him.  Speaking  to  this  point,  the 
court  said:  "One  ctBnplete  answer  to  this 
is  that,  if  it  was  an  ill^al  seizure,  that  is 
no  objection  to  the  use  of  the  papers  as 
evidence,  they  being  proper  evidence  in  the 
case  in  other  respects;  for  the  court  can 
take  no  notice  how  they  were  obtained, 
whether  lawfully  or  unlawfully,  nor  would 
it  form  a  collateral  issue  to  determine  that 
question." 

In  Williams  v.  State,  100  Ga.  611,  30 
LJt.A.  269,  28  S.  E.  624,  it  appeared  that  a 
police  officer  devised  the  following  plan  to 
discover  whether  Sarah  Williams  was  sell- 
ing whisky  in  violation  of  law.  He  gave  to 
one  Moee  Lucas  a  silver  quarter  marked 
with  a  cross,  and  an  empty  half-pint  whisky 
flask  with  a  file  on  the  neck,  and  to  one  Jeff 
Bunkley  a  silver  10-cent  piece,  marked  with 
a  cross  on  the  head  of  the.  female  figure 
on  the  coin.  Both  went  in  the  direction  of 
the  house  of  Sarah  Williams,  the  accused. 
In  a  few  minutes  thereafter  these  two  men 
came  out  of  the  back  yard,  and  Moae  Lucas 
handed  the  officer  the  same  bottle  that  had 
been  given  to  him,  and  in  the  same  condi- 
tion, except  that  it  was  full  of  whisky.  The 
police  officer  then  called  another  officer,  and 
the  two  entered  the  house  of  Sarah  Wil- 
liams, and  the  officer  put  his  hand  in  her 
apron  pocket,  took  out  her  purse,  and  found 
in  it  the  two  pieces  of  martced  money  above 
referred  to.  He  testified  that  the  two  pieces 
were  the  same  that  he  bad  marked  and  given 
to  Lucas  and  Bunkley.  He  then  searched 
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her  house  and  found  a  gallon  jug  of  black- 
berry wine  and  three  bottles,  two  of  them 
quart  bottles  and  one  of  them  a  half-gallon 
bottle.  One  of  the  bottles  was  nearly  full 
of  whisky,  and  another  had  only  the  bottom 
covered  with  whisky,  and- a  third,  tjie  half- 
gallon  bottle,  was  full  of  something  that 
looked  like  whisky.  The  officer  had  no 
search  warrant  to  search  either  the  defend- 
ant or  the  house.  The  jug  of  wine,  the  half- 
gallon  bottle  of  whisky,  the  quart  bottle  of 
whisky,  partly  used,  and  the  other  bottlo 
of  whisky  which  contained  a  little  bit  in  th« 
bottom  of  it,  together  with  a  tin  funnel,  and 
the  26-cent  and  the  10-cent  piece  of  silver 
money,  were  tendered  in  evidence  and  per- 
mitted, over  the  objection  of  the  accused. 
The  objection  was  overruled,  the  court  say- 
ing: "Irrespective  of  the  many  respectable 
authorities  above  referred  to,  and  speaking 
for  ourselves,  we  are  satisfied  that  the  con- 
tention of  the  accused  that  her  constitution- 
al rights  were  infringed  by  the  ruling  of  the 
trial  judge  admitting  the  -evidence  com- 
plained of  ought  not  to  be  sustained.  As 
we  understand  it,  the  main,  if  not  the  sole, 
purpose  of  our  constitutional  inhibitions 
against  unreasonable  searches  and  seizures, 
was  to  place  a  salutary  restriction  upon 
the  powers  of  government.  That  is  to  say, 
we  believe  the  framers  of  the  Constitution 
of  the  United  States,  and  of  this  and  other 
states,  merely  sought  to  provide  against 
any  attempt,  by  legislation  or  otherwise,  to 
authorize,  justify,  or  declare  lawful  any  un- 
reasonable search  or  seizure.  This  wise  re- 
striction was  intended  to  operate  upon  l^s- 
lative  bodies,  so  as  to  render  ineffectual 
any  effort  to  legalize  by  statute  what  the 
people  expressly  stipulated  could  in  no  event 
be  made  lawful,  upon  executives,  so  that  no 
law  violative  of  this  constitutional  inhibi- 
tion should  ever  be  enforced;  and  upon  the 
judiciary,  so  as  to  render  it  the  duly  of  the 
courts  to  denounce  as  unlawful  every  un- 
reasonable search  and  seizure,  whether  con- 
fessedly without  any  color  of  authority,  or 
sought  to  be  justified  under  the  guise  of 
legislative  sanction.  For  the  misconduct  of 
private  persons,  acting  upon  their  individual 
responsibility  and  of  tiieir  own  Tolition, 
surely  none  of  the  t^ree  divisions  of  gov- 
ernment is  responsible.  If  an  official,  or 
a  mere  petty  agent  of  the  state,  exceeds  or 
abuses  the  authority  with  which  he  is 
clothed,  he  is  to  be  deemed  as  acting,  not 
for  the  state,  but  for  himself  only;  and 
therefore  he  alone,  and  not  the  state,  should 
be  held  accountable  for  his  acts.  If  the  con- 
stitutional rights  of  a  citizen  are  invaded 
by  a  mere  individual,  the  most  that  any 
branch  of  government  can  do  is  to  afford 
the  citizen  sudi  redress  as  Is  possible,  and 
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bring  the  wrongdoer  to  account  for  his  un- 
lawful conduct." 

In  Chastang  v.  State,  83  Ala.  29,  3  So. 
30-1,  a  pistol  found  on  searching  a  person 
was  held  admiBsible  as  evidence,  regardless 
of  the  illegality  of- the  search.  To  the  same 
effect  is  Shields  v.  State,  104  Ala.  36,  53 
Am.  St.  Rep.  17,  16  So.  85.  In  that  case 
it  was  held  that  however  unfair  or  illegal 
may  he  the  method  by  which  the  evidence 
was  obtained,  yet  it  may  he  received,  if  the 
accused  was  not  compelled  to  do  any  act 
to  incriminate  himself.  In  that  case  it  ap- 
peared that  the  prisoner  was  on  trial  for 
carrying  concealed  weapons,  and  it  was  per- 
mitted to  be  shown  that  a  pistol  was  found 
concealed  on  the  defendant's  person,  as  the 
result  of  a  forcible  search  by  an  officer.  The 
evidence  was  permitted  to  be  received,  al- 
though the  search  was  unautliorized  and 
unlawful. 

In  State  v.  Pomeroy,  ISO  Mo.  489,  32  S.  W. 
1002,  it  was  held  that  it  wag  not  a  violation 
of  ^e  constitutional  provision,  that  no  one 
shall  be  compelled  to  testify  against  him- 
self in  a  criminal  case,  to  introduce  in  evi- 
dence, in  a  prosecution  for  establishing  a 
lottery,  tickets,  papers,  etc.,  taken  from  the 
person  and  premises  of  the  accused,  even 
though  they  were  obtained  without  authori- 
ty of  law. 

In  Qindrat  v.  People,  138  111.  103,  27  N.  E. 
1085,  it  was  held  that  the  fact  that  evi- 
dences of  the  commissions  of  a  crime  were 
found  by  a  mere  private  detective,  on  an  un- 
authorized search  of  a  party's  rooms,  would 
not  itself  render  the  evidence  incompetent 
against  the  party  in  whose  possession  the 
articles  were  found,  if  such  evidence  was 
otherwise  competent.  In  that  case  it  ap- 
peared  that  a  party  ^as  under  indictment 
for  larceny  of  a  diamond  ring  by  substi- 
tuting an  imitation  diamond  in  its  place. 
The  search  above  referred  to  by  the  private 
detective  resulted  in  discovering  cheap,  imi- 
tation diamonds  in  the  possession  of  the 
accused.  It  was  held  that  the  admission  of 
these  objects  in  evidence  was  not  a  viola- 
tion of  any  constitutional  right. 

In  State  v.  Atkinson,  40  S.  C.  363,  42  Am. 
St.  Rep.  877,  18  S.  E.  1021,  it  was  held  that 
papers  illegally  obtained  by  seardiiag  the 
rooms  of  the  accused  during  his  absence  were 
competent  evidence  against  him  on  a  trial 
for  murder. 

In  State  v.  Griswold,  67'  Conn.  290,  33 
L.R.A.  227,  34  Atl.  1046,  it  appeared  that  a 
certain  package  was  obtained  by  searching 
the  prisoner's  office  during  his  absence;  the 
«earch  not  being  made  under  any  warrant, 
but  by  consent  of  one  Butler,  the  servant 
of  the  accused.  This  evidence  was  objected 
to  on  the  ground  that  it  was  illegally  ob- 
tained, because  the  servant  had  no  right  to 
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consent  to  a  search  of  the  office.  The  court 
held  that,  even  if  the  property  had  been  tak- 
en from  the  possession  of  defendant  by  tres- 
pass, that  would  be  no  valid  objection  to  its 
admissibility. 

In  State  v.  Nordstrom,  7  Wash.  506,  3& 
Pac.  382,  it  was  held  that  papers  and  things 
taken  from  the  accused  at  the  jail,  on  the 
usual  search  being  made,  might  be  admitted 
in  evidence  against  him  without  any  viola- 
tion of  the  constitutional  provisions  against 
iinreasonable  search  and  seizures,  or  the  pro- 
vision against  compulsory  self-incrimination. 

In  Trask  v.  People,  151  111.  523,  38  N.  E. 
248,  it  was  held  that  papers  found  in  a 
room  occupied  by  a  person  under  indictment 
for  larceny,  while  out  on  bail,  which  the 
officer  took  from  the  room  in  his  absence, 
were  admissible  in  evidence,  even  though 
thus  unlawfully  obtained. 

In  Siebert  v.  People,  143  Ul.  571,  32  N.  E. 
431,  it  appeared  that  a  Pinkerton  detective 
found  certain  letters  in  the  rooms  of  the 
accused,  which  he  obtained  from  the  person 
in  charge  of  them  by  representing  that  he 
was  her  friend.  It  was  held  that  these  let- 
ters were  admissible  in  evidence,  notwith- 
standing the  nuinner  in  which  they  had  been 
obtained. 

In  Com.  V.  Welsh,  110  Mass.  359,  it  was 
held  that,  although  an  officer  bad  been 
guilty  of  misconduct  in  his  mode  of  serving 
a  warrant,  in  breaking  open  a  safe,  on  the 
refusal  of  the  defendant  to  give  up  the  key, 
and  although  he  might  he  criminally  liable 
for  his  act,  yet  this  did  not  render  the  fact 
that  intoxicating  liquors  were  found  in  the 
safe  incompetent  evidence  in  a  prosecution 
for  the  selling  of  intoxicating  liquors. 

The  forcing  are  sufficient  illustrations 
of  the  rule.  The  cases  are  very  numerous, 
and  could  be  cited  in  great  numbers.  We 
do  not  suppose  any  question  would  have 
been  made  but  for  the  case  of  Boyd  v. 
United  States,  116  U.  S.  616,  29  L.  ed.  746. 
6  Sup.  Ct.  Rep.  524,  referred  to  and  quoted 
from  extensively  in  the  brief  of  counsel  for 
plaintiffs  in  error.  That  case,  however,  is 
distinguished  in  the  later  case  of  Adams  v. 
New  York,  192  U.  S.  585,  48  L.  ed.  675,  24 
Sup.  Ct.  Rep.  372.  In  that  case  the  court, 
after  quoting  with  approval  from  the  lead- 
ing case  of  Com.  v.  Dana,  2  Met.  329,  and 
Com.  V.  Tihhetts,  167  Mass.  519,  32  N.  E. 
910,  and  citing  most  of  the  cases  we  liave 
referred  to,  and  approving  the  doctrine  there- 
in declared,  held  that  the  case  of  Boyd  v. 
United  States  was  not  an  authority  to  the 
contrary.  In  that  case  the  following,  from 
Com.  V.  Dana,  supra,  was  quoted  with  ap- 
proval: "Admitting  that  the  lottery  tickets 
and  materials  were  illegally  seized,  still 
this  is  no  legal  objection  to  the  admission 
of  them  in  evidence.    If  the  search  irar- 
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rant  were  illegal,  or  if  the  officer  serviDg 
the  warrant  exceeded  his  authority,  the 
party  on  whose  complaint  the  warrant 
issued,  or  tiie  officer,  would  be  responsible 
for  the  wrong  done ;  but  this  is  no  good  rea- 
son for  excluding  the  papers  seized  as  evi- 
dence if  they  were  pertinent  to  the  issue,  as 
they  unquestionably  were.  When  papers 
are  offered  in  evidence,  the  court  can  take 
no  notice  how  they  were  obtained,  whether 
lawfully  or  unlawfully;  nor  would  they 
form  a  collateral  issue  to  determine  that 
question.  This  point  was  decided  in  the 
eases  of  L^att  ToIIervey,  14  East,  302, 
and  Jordan  Lewis,  14  East,  300,  note, 
and  we  are  entirely  satisfied  that  the  prin- 
ciple on  which  these  cases  were  decided  is 
sound  and  well  eBtabliahed." 

The  following  is  also  quoted  with  approval 
from  Com.  t.  Tibbetts,  supra:  "But  two 
points  have  been  argued.  The  first  is  that 
the  criminatory  articles  and  letters  found 
by  the  officer  in  the  defendant's  possession 
were  not  admissible  in  evidence  because  the 
officer  had  no  warrant  to  search  for  them, 
and  liiB  only  authority  was  under  a  warrant 
to  search  her  hiuband's  premises  for  intox- 
icating liquors.  The  defendant  contends 
that,  under  such  circumstances,  the  finding 
of  criminatory  articles  or  papers  can  only 
be  {iTOTed  when,  by  express  provision  of 
statute,  the  possession  of  them  is  itself 
made  criminal.  This  ground  of  distinction 
is  untenable.  Evidence  which  is  pertinent 
to  the  issue  is  admissible,  although  it  may 
have  been  procured  in  an  im^ar,  or  even 
an  illegal,  manner.  A  trespasser  may  tes- 
tify to  pertinent  facta  observed  by  him,  or 
may  put  in  evidence  pertinent  articles  or 
papers  found  by  htm  while  trespassing.  For 
the  trespass  he  may  be  lield  responsible 
4UTil1y,  and  perhaps  criminally,  but  his  tes- 
timony is  not  thereby  rendered  incompe- 
tent." 

The  following  is  also  quoted  with  approv- 
al  from  State  v.  Flynn,  86  N.  H.  64:  The 
''evidence  obtained  by  means  of  a  search 
warmnt  is  not  inai^issible,  either  upon 
the  ground  that  it  is  in  the  nature  of  admis- 
si<His  made  under  duress,  or  that  it  is  evi- 
dence which  the  defendant  has  been  com- 
pelled to  furnish  against  himself,  or  on  the 
ground  that  the  evidence  has  been  unfairly 
or  ill^Eally  obtidBed,  even  if  it  appears  that 
the  search  warrant  was  illegally  issued." 

Distinguishing  the  case  of  Bayi  v.  United 
BtateSt  supra,  the  court  said:  "In  that 
eaae  a  section  of  the  customs  and  revenue 
laws  of  the  United  States  authorized  the 
court  in  revenue  cases,  on  motion  of  the 
governments  attorn^,  to  require  the  pro- 
duction by  the  defendant  of  certain  books, 
records,  and  papers  in  court;  otiierwise  the 
allegation  of  the  government's  attorney  as 
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to  their  contents  to  be  taken  as  true.  It 
was  held  that  the  act  was  unconstitutional 
and  void  as  applied  to  a  suit  for  a  penalty 
or  a  forfeiture  of  the  party's  goods.  The 
case  has  been  frequently  cited  by  this  court, 
and  we  have  no  wish  to  detract  from  its 
authority.  That  case  presents  the  question 
whether  one  can  be  compelled  to  produce  his 
books  and  papers  in  a  suit  which  seeks  tlio 
forfeiture  of  his  estate  on  pain  of  having 
the  statements  of  government's  counsel  as 
to  the  contents  thereof  taken  as  true  and 
used  as  testimony  for  the  government." 

In  Adams  v.  New  York,  supra,  it  appeared 
that,  while  the  officers  were  making  a  legal 
search,  for  the  purpose  of  finding  gambling 
paraphernalia,  they  took  other  papers  which 
were  found  useful  in  identifying  the  writing 
upon  certain  gambling  papers.  The  ques- 
tion was  whether  these  other  papers  could 
be  used  as  evidence.  The  court  said:  "We 
think  there  was  no  violation  of  the  constitu- 
tional guaranty  of  privilege  frcHU  unlawful 
search  or  seizure  in  the  admission  of  this 
testimony.  Not  do  we  think  the  accused  was 
compelled  to  incriminate  himself.  He  did 
not  take  the  witness  stand  in  his  own  behalf, 
as  was  his  privilege  under  the  laws  of  the 
state  of  New  York.  He  was  not  compelled 
to  testify  concerning  the  papers,  or  make 
any  admission  about  them." 

We  need  not  pursue  the  subject  further. 
The  overwhelming  weight  of  authority,  both 
state  and  national,  is  in  favor  of  the  compe- 
tency of  the  evidence  offered  in  the  present 
case,  and  we  think  there  was  no  error  in  the 
judgment  of  the  court  below  in  the  several 
cases  mentioned,  and  all  the  judgments  must 
be  affirmed. 

Appeal  dismissed  by  Supreme  Court  of 
United  States  June  1,  1908,  210  U.  S.  437, 
52  L.  ed.  1137,  28  Sup.  Ct.  Bep.  763. 
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(—  Cal.  — .  94  Pac.  606.) 

Evidence  —  assault  —  defense. 

1.  Upon  the  question  of  exemplary  dam* 
ages  for  assault  in  attempting  to  force 
an  occupant  off  from  land,  evidence  is  ad- 
missible that  defendant  had  title  to  the 

Oaae  Note.  —  Civil  liabtUty  for  ob- 
mmlt  committed  in  regaining  poaaea- 
aioH  of  land,  by  one  entitled  to  poa- 
aeaaton. 

This  note  Is  confined  to  eases  where  the 
person  entitled   to   possession^  attemgted 
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property,  took  advice  of  counsel,  and  as 
to  his  intention  in  entering  upon  the  land. 
Assault  — •  expelling  trespasser. 

2.  The  owner  of  land  who  is  entitled  to 
immediate  possession  of  it  is  not  liable 
for  assault  upon  a  trespassN;  thereon  be- 
cause of  the  use  by  him  of  no  more  force 
than  is  necessary  to  expel  the  trespasser 
when  be  attempts  to  exercise  his  right  of 
entry. 

Remedy  —  statutory  —  exelnslTeness. 

3.  The  remedy  afforded  by  statute  to  one 
forcibly  expelled  by  the  owner  from  the 
wrongful  possession  of  land  is  exclusive. 
Evidence  —  assault  —  ownership. 

4.  Evidence  of  ownership  of  the  proper- 
ty is  admissible  in  defense  of  an  action  for 
assault  upon  one  in  wrongful  possession, 
made  durug  an  attempt  to  effect  an  entry 
thereon. 


Assault  —  servant  —  liability. 

5.  That  one  injured  by  a  property  own- 
er attempting  to  effect  an  entry  on  the 
property  was  merely  au  empli^ee  of  one  in 
wrongful  possession  thereof  does  not  render 
such  owner  liable  for  the  injury  if  he  used 
no  more  force  than  was  necessary  to  effect 
the  entry. 

Appeal  —  affirmance  —  erroneous  theo- 
ry of  case. 

6.  The  supreme  court  will  not  affirm  a 
judgment  for  actual  damages  only,  in  an 
action  for  assault  by  one  seeking  to  enter 
upon  his  own  property  which  is  in  posses- 
sion of  a  wrongdoer,  on  the  theory  that 
excessive  force  was  employed,  where  the 
trial  court  refused  to  permit  the  fact  of 
ownership  to  be  considered  as  justifying 
the  use  of  force,  and  tberri^  tried  the  case 
upon  an  erroneous  theory. 


to  regain  the  same  forcibly,  and  does  not 
include  cases  where  the  one  entitled  to  pos- 
session had  regained  the  same  peaceably, 
and  later  committed  an  assault  in  defense  of 
it.    Some  conflict  exists  among  the  cases. 

The  cases  next  cited  adhere  to  the  doc- 
trine that,  whatever  may  be  the  criminal 
liability,  there  is  no  civil  liability  for  as- 
sault committed  under  such  circumstances, 
if  no  more  force  was  used  than  was  reason- 
ably necessary  for  the  purpose  of  regaining 
possession. 

Thus,  in  Souter  t.  Godman.  14  S.  I.  119, 
it  was  held  that  an  owner  of  land  could 
justify  an  assault  and  battery  committed  in 
expelling  a  wrongful  occupant,  using  no 
more  force  than  was  necessary.  The  court, 
in  referring  to  the  argument  that  the  allow- 
ing of  such  a  right  would  endanger  the  pub- 
lic peace,  said:  "The  answer  to  the  ax^- 
ment  is  that  for  criminal  offenses  the  crim- 
inal law  affords  the  proper  remedy,  and  that 
the  unlawful  occupant  ought  not  to  be  per- 
mitted to  treat  the  rightful  owner,  who 
simply  asserts  and  maintains  his  right,  as 
a  trespasser,  out  of  regard  for  the  public 
peace. 

So,  in  Low  V.  Elwell,  121  Mass.  310,  23 
Am.  Rep.  272,  in  a  case  of  assault  and  bat- 
tery brought  by  a  tenant  at  sufferance 
against  the  landlord,  the  court  said:  "A 
tenant  holding  over  after  the  expiration  of 
his  tenancy  is  a  mere  tenant  at  sufferance, 
having  no  right  of  possession  against  his 
landlord.  If  the  landlord  forcibly  enters 
and  expels  him,  the  landlord  may  be  indicted 
for  the  forcible  entry.  But  he  is  not  liable 
to  an  action  of  tort  for  damages,  either  for 
his  entry  upon  the  premises,  or  for  an  as- 
sault in  expelling  the  tenant,  provided  lie 
uai>s  no  more  force  than  is  necessary." 

To  the  same  effect  is  Winter  t.  Stevens,  9 
Allen.  526. 

And  in  Stone  v.  Lahey,  133  Mass.  426, 
where  plaintiff's  brother  had  rented  premises 
of  defendant  and  surrendered  them  by 
agreement,  and  the  plaintiff  remained  in 
possession  with  his  consent  after  he  va- 
cated, it  was  held  that,  when  she  had  been 
informed  that  the  one  under  whom  she 
claimed  had  surrendered  the  premises, 
17LJl.A.{N.S.) 


upon  her  refusal  to  vacate  the  defendant 
was  justifled  in  ejecting  her,  using  no  more 
force  than  was  necessary. 

And  in  Mugford  v.  Richardson,  6  Allen,  76, 
83  Am.  Dec.  617,  the  owner  was  held  not 
liable  for  an  assault  committed  upon  one 
whose  right  to  possession  had  terminated, 
where  he  had  peaceably  gained  possession 
to  a  portion  of  the  premises,  and  used  no 
more  force  than  was  necessary. 

The  case  of  Sampson  v.  Henry,  11  Pick. 
879,  which  is  referred  to  by  some  courts  as 
supporting  the  contrary  doctrine,  was  de- 
cided upon  the  pleadings,  and  that  ease  ami 
Sampson  v.  Heniy,  13  Pick.  36,  \i^ich  fa- 
vored the  contrary  doctrine  were,  as  stated 
in  Low  T.  Elwell,  in  effect  overruled  by  Cur- 
tis V.  Qalvin,  1  Allen,  215,  and  Eames  t. 
Prentice,  8  Cush.  337,  cases  for  breaking  and 
entering  and  carrying  away  goods. 

In  the  following  cases,  however,  it  was 
held  that  ui  owner,  or  one  entitled  to  pos- 
session, is  liable  for  an  assaut  committed 
while  attempting  to  regain  the  same: 

In  Parsons  v.  Brown,  15  Barb.  690,  an  ac- 
tion for  assault  and  battery  where  the  right 
to  possession  was  in  dispute  the  court  said: 
"It  is  supposed  he  [the  judge]  erred  in  in- 
structing the  jury  that  it  was  not  mat<^- 
rial  which  party  had  the  right  to  the  posses- 
sion of  the  shingle  mill.  In  this  I  do  not 
perceive  any  error.  Admitting  the  defend- 
ant had  such  right,  it  most  clearly  would 
not  justify  him  in  committing  an  assault 
and  battery  upon  the  plaintiff  for  the  pur- 
pose of  reducing  his  right  to  actual  posses- 
sion." 

And  in  Bristor  v.  Burr,  120  N.  Y.  427,  S 
LJl-A.  710,  24  N.  E;  937,  where  the  defend- 
ant, a  minister,  had  been  furnished  with  a 
house  as  a  residence,  the  court  said:  "He 
lawfully  went  into  occupancy  of  the  par- 
sonage. If  that  occupancy  was  the  actual 
possession  of  it  by  him  at  the  time  of  his 
eviction,  the  defendants  were  chargeable 
with  liability  for  assaulting  and  forcibly  ex- 
pelling him  from  the  house.  And  this  was 
so  irrespective  of  the  mere  right  to  the  pos- 
session, as  in  that  case  there  was  no  justifi- 
cation for  the  application  of  such  force  t« 
eject  the  plaintiff,  althougt^^^^^ey^nts. 
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Evidence  —  cood    faith  —  forcible  en- 
try on  property. 

7.  Upon  the  question  of  good  faith  and 
use  of  excessive  force  hy  a  property  owner 
who,  in  attempting  to  enter  upon  the  prop- 
erty when  it  was  in  the  wrongful  posses- 
sion of  a  trespasser,  used  firearms  and 
shot  an  employee  of  the  trespasser,  for 
which  he  is  being  sued  for  damages,  evi- 
dence is  admissible  that  the  trespasser 
gained  possession  of  the  property  by  tbe 
un  of  flmrms,  and  had  remained  armed 
up  to  the  time  of  attempted  entry. 

(Fehmary  27.  1908.) 

PETITION  for  rehearing  after  affirmance 
by  the  District  Court  of  Appeal,  Second 
District,  of  a  judgment  of  the  Superior 
Court  for  Kern  County  in  plaintiff's  fovor 

as  trustees,  may  have  had  the  right  to  re- 
duce the  premises  to  possession  by  means 
of  legal  process  and  proceedings.  .  .  . 
It  is,  however,  contended  on  the  part  of  the 
defendants  that  the  plaintiff  was  a  mere 
servant  of  the  church,  and  that  in  that  re- 
lation only  he  resided  in  the  house.  If  that 
were  so,  and  if  the  trustees,  as  lessees  of 
the  insurance  company,  had  the  control  of 
the  house,  the  plaintiff  had  no  possession  of 
it,  and  the  trustees  had  the  right  to  remove 
Mm  from  it,  and,  on  hb  refusal  to  go,  to 
use  all  foree  essential  to  do  so.  In  such 
rase  the  possession  would  .be  theirs,  and  not 
his." 

So,  in  Hyatt  r.  Wood,  3  Jotmn.  239,  an 
instruction  to  the  effect  that  the  right  of 
possession  was  sufficient  to  justify  a  person 
IB  entering  and  using  such  force  as  was  nec- 
esaty  to  expel  anouer  who  was  in  posses- 
sion, was  held  incorrect. 

And  in  ODonnell  v.  Mclntyre,  118  N.  Y. 
156,  23  N.  E.  456,  where  one  claiming  under 
a  tax  title  committed  an  assault  upon  one 
who  had  a  tenant  in  possession  of  the  prop- 
erty, the  court  said  that,  if  the  defendant 
did  not  have  the  actual  possession  of  the 
premises,  he  was  not  justified  in  the  use  of 
force  to  remove  the  plaintiff  from  the  housn. 

In  McMillan  T.  C^nin,  76  H.  Y.  474,  it 
was  held  that  the  removal  of  gates  by  one 
having  an  easement  did  not  work  such  an 
immediate  forfeiture  as  to  authorize  the  use 
of  force  to  the  extent  of  an  assault  and  bat- 
tery to  prevent  the  further  use  of  the  way; 
and  it  was  said  that  the  right  to  possession 
will  not  justify  the  use  of  force  to  take 
poasessitHi. 

In  Davis  t.  Whitridge,  2  Strobh.  L.  282, 
where  one  overseer  forcibly  took  possession 
of  premises  against  another,  it  was  said 
that  the  owner  might  take  possession  If  he 
could  do  so  without^umult  or  breach  of  the 

rce;  but  that,  if  this  could  not  be  done, 
must  resort  to  the  law,  since  any  other 
doctrine  would  convert  every  dispute  into 
a  question  of  power.  In  this  case,  however, 
possession  was  construed  as  being  in  the 
master,  and  the  overseers  were  considered 
merely  as  his  servants. 

In  Lobdell  v.  Keene,  85  Minn.  90,  88  N. 
I7L.RJi.(N.S.) 


In  an  action  brought  to  recover  damages 
for  assault.  Reversed. 

The  facts  are  stated  in  the  opinion, 
Mr.  Byron  Waters  for  appellants. 
Messrs.  A.  D.  Warner,  Thomas  Car- 
roll, John  IjCo,  and  W.  W.  Kaye  for  re- 
spondent. 

liorlgan,  J.,  delivered  the  opinion  of 
the  court : 

This  action  was  brought  to  rerover  dam- 
ages for  an  assault  and  battery  alleged  to 
have  been  committed  by  defendants  upon 
plaintiff.  The  evidence  discloses  that  tbe 
assault  and  consequent  injuries  to  plaintiff 
occurred  in  a  contest  between  two  oil  com- 
panies for  the  possession  of  a  quarter  sec- 
tion of  land.  Trial  was  had  before  the  court 
without  a  jury,  and,  from  the  findings  uf 

W.  426,  the  court  was  of  the  opinion  that 
one  in  whose  favor  a  judgment  was  rendered 
in  proceedings  for  fonsible  entry  and  unlaw- 
ful detainer  was  not  entitled  to  the  poaseH- 
sion  of  the  premises  pending  an  appeal  witli 
supersedeas  by  the  other  party;  but  said 
that,  even  if  he  were  entitled  to  possession, 
he  had  no  right,  after  making  a  forcible  and 
violent  entry,  to  defend  the  possession  thua 
acquired  by  an  assault  upon  the  other  party 
to  the  proceedings,  who  was  attempting  to 
enter  the  property. 

The  leading  English  case  upon  the  ques- 
tion is  Newton  r.  Hartand,  1  Scott,  N.  R. 
474.  There  an  action  was  brought  to  recov- 
er for  an  assault  and  battery  upon  the 
plaintiff's  wife,  alleged  to  have  been  com- 
mitted by  defendant  while  forcibly  entering 
apartments  which  had  been  occupied  by 
plaintiff  as  a  teiunt  of  defendant.  It  ap- 
peared that  the  plaintiff  remained  in  the 
apartments  after  the  expiration  of  his  term; 
and  it  was  held  that  tne  defense  that  the 
act  was  done  in  defense  of  his  possesion,  or 
while  attempting  to  regain  the  same,  fuled, 
as  his  entry  was  imlawfnl. 

To  the  same  effect  ii  Hillary  t.  Gay,  6 
Car.  &  F.  284. 

In  BeddaU  v.  Maltland,  L.  R.  17  Ch.  Dir. 
174,  the  action  was  for  damages  to  plain- 
tiff's goods,  but  tiie  court,  affirming  Newton 
V.  Harland,  laid  down  the  proposition  that, 
for  an  independent  wrong  (as  assault  and 
battery)  committed  in  the  course  of  a  forci- 
ble entry,  a  recovery  could  be  had  where 
the  atatuto  made  possession  obtained  by 
foree  unlawful,  although  the  party  seeking 
to  recover  held  possession  wrongfully 
against  the  one  having  the  lawful  right  to 
possession. 

In  Roberts  r.  Tayler,  1  0.  B.  IIV,  the  case 
was  decided  upon  the  pleadings ;  but  it  was 
intimated  that  an  assault  could  not  be  jus- 
tified by  an  attempt  forcibly  to  regain  pos- 
session of  the  realty.  Barons  Parke  and 
Aldersott,  who  sat  in  Newton  v.  Harland, 
favored  the  rule  laid  down  in  Waxkeb  t. 
Ghanslob  notwithstanding  the  decision  of 
the  majority  of  the  court  of  common  pleas; 
and  in  Harvey  v.  Brydges,  14  Mees.  ft  W. 
437,  although  not  nec^^tfj^  »f>Ubti^^ 
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the  court,  it  appears  that,  on  April  14,  1901, 
an  oil  corporation  known  aa  the  "Superior 
Sunset  Oil  Company"  went  into  the  poases- 
Hion  of  said  quarter  section, — the  northwest 
quarter  of  section  26,  township  32  south, 
range  23  east  M.  D.  M.,  in  Kern  county,— 
and  was  in  occupation  thereof  on  April  20, 
1901,  and  continued  to  occupy  it  until  some 
time  thereafter;  that,  on  the  19th  day  of 
April,  1901,  plaintiff  went  into  the  service 
of  said  corporation,  and,  at  the  time  the  in- 
juries complained  of  by  him  were  sustained, 
was  upon  said  premises,  together  with  cer- 
tain officers  and  other  employees  of  said 
corporation;  that,  about  the  hour  of  12:30 
A.  It.  of  April  20,  1901,  these  defendants 
(appellanta  herein),  who  were  ei^er  oflBcera, 
dir^ors,  or  stockholders  of  another  oil 
company  knoun  as  the  "Mt.  Diablo  Mining 
&  Development  Company,"  together  with 
the  employees  of  said  company,  all  armed 
with  rifles,  guns,  and  piytola,  went  upon 
said  land  with  the  intention  of  driving  all 
persons  connected  with  the  Superior  Sunset 
Oil  Company  therefrom;  that,  upon  the 
entry  of  defendants  and  such  employees  up- 
on the  said  land,  an  employee  of  the  Supe- 
rior Sunset  Oil  Company — Cornell — went 
out  to  meet  them  in  order  to  ascertain  their 
reason .  for  coming  on  the  land ;  that,  when 
he  came  up  to  them  defendants  commanded 
him  to  throw  up  his  hands,  and,  upon  hia 
refusal  to  do  ao,  began  shooting  at  him; 
that,  when  the  shooting  commenced,  plain- 
tiff and  others  connected  with  the  Superior 
■  Sunset  Oil  Company  ran  out  to  where  the 
defendants  were,  to  ascertain  what  was  go- 
ing on;  that  these  defendants  and  those 
with  them  immediately  began  shooting  at 
plaintiff  and  those  who  accompanied  him, 
firing  some  75  or  100  shota;  that  plaintiff 
was  shot  through  the  body  and  received 
several  other  gunshot  wounds  at  the  hands 
of  defendants  and  those  with  them,  resulting 
in  great  suffering  to  plaintiff,  and  in  his 
permanent  disfigurement  and  injury,  to  such 
an  extent  as  to  incapacitate  him  from  doing 
any  physical  work. 

The  court  further  found  that,  at  the  time 
of  the  shooting,  the  Superior  Sunset  Oil 
Company  was  in  possession  and  occupation 


of  said  quarter  Mctloii,  claiming  it  as  its 
own,  as  lands  chiefly  valuable  for  petroleum 
oils,  under  oil-mining  locations  thereof,  and 
that,  when  defendants  entered  tiiereon,  they 
had  no  right  or  business  on  said  land,  and 
were  there  in  Tiolation  of  law;  that  the 
shooting  of  plaintiff  by  said  defendants  was 
wilful  and  deliberate,  the  result  of  an  un- 
lawful conspiracy  by  defendants  to  violently 
and  by  force  of  arms  drive  the  officers  and 
employees  of  the  Superior  Sunset  Oil  Com- 
pany and  plaintiff  off  said  lands,  and  tliat 
such  shooting  by  defendants  was  wanton  anj 
done  with  malice  and  deliberate  intent  to 
harm  the  plaintiff  and  the  other  parties  who 
were  with  plaintiff  on  the  land.  The  court 
rendered  judgment  in  favor  of  plaintiff 
against  nine  of  the  defendants  for  the  sum 
of  $8,500,  $5,000  thereof  being  for  actual 
damages  and  $3,500  for  exemplary  dam- 
ages. These  nine  defendants  appeal  from 
the  judgment,  and  from  the  order  of  the 
court  denying  their  motion  for  a  new  trial. 

Before  proceeding  to  consider  the  merits 
of  these  appeals,  it  is  proper,  as  bearing  on 
the  points  presented  here  for  consideration, 
to  say  that  tiiere  was  testimony  in  the  case, 
introduced  on  behalf  of  defendants,  that, 
when  the  officers  and  employees  of  the  Supe- 
rior Sunset  Oil  Company  were  about  to  en- 
ter and  take  possession  of  said  quarter  sec- 
tion on  April  14,  1901,  they  were  met  by 
the  superintendent  of  the  Mt.  Diablo  Oil 
Company  (of  which  the  defendants  were  of- 
ficers, directors,  and  stockholders),  who 
was  then  upon  the  section,  and  who  told 
them  that  the  land  belonged  to  the  Mt. 
Diablo  Mining  &  Development  Company, 
that  the  company  had  an  oil  derrick  on  it, 
that  he  was  superintendent,  managing  the 
property  for  it,  ana  were  forbidden  to  enter, 
but  they  nevertheless  did  so.  There  was 
evidence  also  offered  by  defendants  that, 
after  they  had  entered  on  the  property  on 
the  night  of  the  shooting,  their  spokesmnn 
stated  to  the  person  representing  the  Supe- 
rior Sunset  Oil  Company,  who  came  to  meet 
them,  that  they  (defendants)  were  repre- 
sentatives of  the  Mt.  Diablo  company,  and 
were  there  to  notify  the  Superior  Sunset 
Oil  people  to  get  off  the  land, — that  the 


of  that  case,  Baron  Parke  said:  "Where  a 
breach  of  the  peace  is  committed  by  a  free- 
holder, who,  in  order  to  get  into  possession 
of  his  land,  assaults  a  person  wrongfully 
holding  possession  of  it  against  his  will,  al- 
though the  freeholder  may  be  responsible  to 
the  public  in  the  shape  of  an  indictment  for 
a  forcible  entry,  he  is  qpt  liable  to  the 
other  party.  -  I  cannot  see  how  it  is  possible 
to  doubt  that  it  is  a  perfectly  good  justifi- 
cation to  say  that  the  plaintiff  was  m  pos- 
session of  the  land  against  the  will  of  the 
defendant,  who  was  owner,  and  that  he  en- 
tered upon  it  accordingly;  even  though,  in 
17L.R.A.(N.S.) 


so  doing,  a  breach  of  the  peace  was  commit- 
ted." And  the  opinion  of  these  judges  was 
approved  in  Blades  v.  Higgs,  10  C.  B.  N.  S. 
713,  which  was  a  case  of  an  assault  commit- 
ted in  regaining  possession  of  chattels,  and 
which,  therefore,  is  not  directly  in  point 
with  the  cases  of  this  «ote. 

As  to  the  right  of  one  who  was  in  peace- 
able possessim  to  maintain  forrihle  entry 
and  detainer  against  another  entitled  to 
possession,  who  dispossessed  him,  see  case 
note  to  Wilson  t.  Oampbell,  8  L.ILA.{N3.) 
426. 
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land  belonged  to  the  Mt.  Diablo  Company; 
that  the  Superior  Sunset  Oil  Company  not 
only  refused  to  vacate,  but  notified  defend' 
ante  to  immediately  withdraw  or  take  the 
consequences;  that  this  declaration  and  no- 
tice was  immediately  followed  by  shots  be- 
11^  fired  at  defendants  by  persons  represent- 
ing and  in  the  employ  of  the  Superior  Sun- 
set Oil  people,  who  were  in  the  background ; 
that  the  defendants  returned  the  fire,  and 
the  shooting  then  became  general  on  both 
sides,  resulting  in  the  wounding  of  plaintiff 
and  other  employees  of  the  Superior  Sunset 
Oil  Company;  that  thereupon  the  firing 
ceased,  and  the  defendants  withdrew  from 
the  premises. 

The  principal  points  urged  on  the  appeal 
for  a  reversal  are  as  to  the  rejection  of  evi- 
dence by  the  trial  court,  ofl^ered  by  the  de- 
fendants under  their  amended  answer.  In 
that  answer  defendants  set  up  that  the  Mt. 
Diablo  Mining  and  Development  Company 
was  the  owner  of  the  lands  in  question,  and, 
on  the  14tfa  day  of  April,  1001,  was  in  the 
possession  thereof,  and  that  defendants  were 
employeeB,  officers,  and  directors  of  that 
corporation;  that,  on  the  14th  day  of  April, 
1901,  the  Superior  Sunset  company  forcibly 
dispossessed  said  Mt.  Diablo  company,  and 
thereafter  maintained  possession  of  said 
lands;  Uiat,  on  April  10,  1901,  defendants, 
at  the  instance  of  the  Mt.  Diablo  company, 
and  on  its  behalf,  went  on  the  said  lands  to 
protect  the  interest  of  said  corporation,  and 
while  thereon  were  shot  at  by  plaintiff  and 
the  other  ^pleyees  of  the  Superior  Sunset 
Oil  Company  without  cause  or  provocation, 
and  only  returned  the  fire  of  said  parties  in 
defense  of  their  lives ;  and  that  any  gunshot 
wounds  received  by  plaintiff  were  by  reason 
of  said  unlawful  attack  of  the  Superior 
CfHupany's  employees  upon  the  defendants. 

While  many  exceptions  were  reserved  to 
the  rulings  of  the  court  in  the  admission 
and  rejection  of  testimony,  the  points  relied 
on  on  this  appeal  relate  only  to  the  rejec- 
tion by  the  court  of  evidence  tendered  by 
the  defendants  to  show  the  title  of  the  Mt. 
Diablo  Oil  company  to  the  quarter  section 
in  question  and  the  refusal  of  the  court  to 
allow  the  witnesses  of  defendants  to  testify 
as  to  their  intentions  in  going  upon  said 
land,  and  to  the  taking  of  the  advice  of 
counsel  relative  to  their  contemplated  action 
in  doing  so;  also,  as  to  the  refusal  of  the 
ttiurt  to  permit  defendants  to  show  that  the 
officers  and  employees  of  the  Superior  Sun- 
set Oil  Company  were  armed  with  deadly 
weapons  when,  on  April  14,  1001,  they  came 
upon  the  quarter  section  where  plaintiff  was 
subsequently  injured,  and  that  they  were 
armed  from  that  time  up  to  the  occurrence 
out  of  which  plaintiff's  injuries  were  sus- 
tained. 

]7LJtA.(N.&). 


Upon  the  trial  of  the  cause,  the  plaintiff 
was  permitted  to  show  that  the  quarter  sec- 
tion in  question  was,  on  April  19,  1901,  un- 
occupied public  land,  and  that  the  Superior 
Sunset  Oil  Company  on  that  day  took  pos- 
session of  and  occupied  it;  that  it  built  a 
bunk  house  and  cook  house  on  the  land  for 
its  officers  and  employees,  and  had  been,  up 
to  the  time  of  the  entry  by  defendants,  en- 
gaged in  constructing  a  derrick  and  placing 
the  necessary  machinery  for  oil-drilling  pur- 
poses, and  the  court,  as  we  have  heretofore 
stated,  found  that  said  Superior  Sunset  Oil 
Company  was,  at  the  time  of  the  injury  of 
plaintiff,  in  the  possession  and  occupancy  of 
said  land,  claiming  it  as  its  own. 

When  the  defendants  tendered  their  evi- 
dence to  show  title  in  the  Mt.  Diablo  Min- 
ing &  Development  Company  to  the  land, 
as  set  up  in  their  amended  answer,  an  ob- 
jection interposed  by  counsel  for  plaintiff 
that  "any  question  of  title  is  irrelevant  and 
immaterial  for  any  purposes  of  the  case" 
was  sustained,  the  court  stating:  "I  don't 
think  if  they  had  a  United  States  patent 
they  would  have  any  right  to  go  there  and 
force  parties  who  were  there  wrongfully  off 
the  pmnises.  I  am  not  going  to  try  any 
question  of  title."  Subsequently,  the  whole 
deraignment  of  title  of  the  Mt.  Diablo  Min- 
ing &  Development  Company  to  this  quar- 
ter section  was  deemed  offered  by  defendants, 
objected  to,  and  the  objection  sustained. 
Under  exceptions  taken  by  defendants  to 
both  these  rulings,  the  question  as  to  the 
correctness  of  sueh  rulings  is  presented  for 
review. 

This  appeal  was  originally  heard  by  the 
district  court  of  appeal  for  the  second  ap- 
pellate district,  and,  in  deciding  it,  it  was 
held  by  tliat  court  that  the  ruling  of  the 
trial  court,  rejecting  the  offer  of  proof  of 
title,  as  far  as  it  was  interposed  as  a  de- 
fense against  the  claim  of  plaintiff  for  ac- 
tual damages,  was  correct;  that  the  matter 
of  title  of  the  Mt.  Diablo  company  was  not 
a  material  issue  in  the  case.  The  appellate 
court,  however,  held  that,  while  evidence 
relative  to  the  title  of  the  Mt.  Dinblo  com- 
pany was  inadmissible  to  prove  title,  as  a 
defense  to  the  claim  for  actual  damages,  it 
was  admissible  as  bearing  upon  the  claim  of 
plaintiff  for  exemplary  damages;  that  for 
this  latter  purpose  it  was  admissible,  and 
was  one  link  in  defendants'  chain  of  defense, 
namely,  that  the  Mt.  Diablo  company  had 
rights  in  the  land,  which  defendants,  as  of- 
ficers and  stockholders  of  that  ctHnpany, 
were  endeavoring  to  protect;  that  the  other 
links  in  this  chain  of  defense  were  to  be 
found  in  the  other  evidence  sought  to  be 
introduced  relative  to  the  taking  by  de- 
fendants of  the  advice  of  counsel  and  their 
intentions  in  entering  upon  the  land  wh»:e 
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the  shooting  took  place.  In  harmony  with 
these  views,  the  appellate  court  held  that 
it  was  error  to  exclude  the  evidence  tendered 
on  all  these  Diattera, — the  title  of  the  Mt, 
Diablo  company,  the  taking  of  advice  of 
counsel,  and  the  intentions  of  defendants, — 
solely,  however,  because  they  were  admissi- 
ble as  bearing  on  the  question  of  exemplary 
damages;  and  directed  that  the  judgment 
and  order  appealed  from  should  be  reversed 
for  this  error,  unless  the  plaintiff  would, 
within  a  given  time,  elect  to  accept  the 
judgment  for  actual  damages  alone,  and 
release  that  portion  of  the  judgment  award- 
ing him  exemplary  damages.  A  petition 
of  appellants  that  the  cause  be  heard  and  de- 
termined by  this  court,  having  been  grant- 
ed, the  matter  is  now  before  iu  tor  dis- 
petition. 

There  can  be  no  question  but  that  the  dis- 
trict court  of  appeal  was  right  in  holding 
that  the  evidence  offered  by  the  defendants 
of  title  in  the  Mt.  Diablo  company  to  this 
land,  the  taking  of  advice  of  counsel  by  de- 
fendants as  to  their  contemplated  action 
with  reference  to  entering  upon  the  prop- 
erty in  question,  and  their  intentions  in  do- 
ing so,  were  aitoissible  on  the  question  of 
exemplary  damages.  Damages  of  an  ex- 
emplary character  could  only  be  assessed 
against  the  defendants  upon  a  showing  ot 
malice  in  fact  as  distinguished  from  malice 
in  law.  Under  the  claim  made  by  plaintiff 
for  exemplary  or  punitive  damages,  the 
good  faith  and  motives  of  the  defendants 
were  directly  in  issue.  And,  as  bearing  on 
that  issue,  any  facts  which  tended  to  show 
their  motive  and  intent  in  entering  upon  the 
{H^misea  in  question  were  admissible.  As 
was  properly  said  by  the  district  court  of 
appeal  on  that  subject:  "In  some  forms  of 
action  certain  facts  being  shown,  a  cause 
of  action  for  actual  damages  is  conclusively 
established.  Even  in  such  cases  the  evidence 
so  held  to  be  conclusive  as  to  actual  dam- 
ages is  at  most  prima  facie  evidence  only 
of  the  right  to  exemplary  damages.  Child- 
ers  V.  San  Jose  Mercury  Printing  ft  Pub. 
Co.  106  Gal.  289,  45  Am.  St  Rep.  40,  38  Pac. 
903;  Taylor  v.  Hearst,  107  Cal.  269,  40  Pac. 
392.  Malice  in  fact  is  defined  in  the  former 
case  to  be  a  'spiteful  or  rancorous  disposi- 
tion which  causes  an  act  to  be  done  for 
mischief.'  Malice  in  fact  is  always  a  ques- 
tim  for  the  jury,  Badostain  t.  Grazide,  115 
Cal.  429,  47  Fae.  118.  Under  our  system, 
wh«e  all  persons  may  testij^,  a  witness  may 
be  examined  as  to  the  intent  with  which  he 
did  a  certain  act,  where  that  intent  Is  a 
material  thing  in  the  action.  Even  in  a 
criminal  case  a  defendant  may  testify  as 
to  the  intent  with  which  he  entered  a  build- 
ing or  killed  a  hunun  being;  although,  of 
17  L.R.A.(N.S.) 


course,  a  jury  is  not  bound  to  believe  the 
witness  either  in  a  criminal  or  civil  action. 
But  such  testimony  is  competent  and  rele- 
vant, and  not  immaterial.  Bamliart  v. 
Fulkerth,  93  Cal.  497,  29  Pac.  50;  People  v. 
Morton,  72  Cal.  62,  13  Pac.  ISO;  Kyle  v. 
Craig,  125  Cal.  114,  57  Pao.  791."  Upon 
this  point,  it  is  imnecessary  to  engage  in 
any  further  discussion  because  the  claim 
of  appellants  that  this  testimony  offered  by 
them  was  admissible  upon  the  question  of 
exemplary  damages  is  not  contested  by  re- 
spondent in  his  original  brief.  The  claim  of 
error  in  this  respect  is  not  there  discussed 
by  counsel  for  respondent,  or  authority  ad- 
vanced by  him  in  support  of  the  ruling  of 
the  trial  court  in  his  briefs.  Nor,  in  the 
supplemental  brief  ot  respondent  filed  on 
rehearing  here,  is  it  undertaken  to  defen<l 
the  rulings  in  this  regard.  All  that  is  in- 
sisted on  here  is  that  some  evidence  offered 
as  to  the  good  motives  and  intentions  of  the 
defendants  in  making  entry  on  the  land  did 
not  sustain  them.  But  this  is  beside  the 
point  urged  here.  The  question  is  not 
what  was  the  effect  of  the  evidence  on  theso 
points  which  was  admitted,  but  whether  it 
was  error  to  reject  other  and  additional 
evidence  offered  on  this  subject:  and  we 
make  no  question  but  that  it  was.  But, 
while  we  agree  with  the  district  court  of 
appeal  in  its  views  as  to  the  admissibility 
of  all  this  evidence  offered,  as  far  as  it 
went,  we  are  of  the  opinion  that  that  court 
took  too  r^tricted  and  constrained  a  view 
as  to  the  extent  to  which  proof  of  title  in 
the  Mt.  Diablo  company,  offered  by  appel- 
lants, was  available  to  them,  when  it  held 
that  such  evidence  was  admissible  upon  the 
question  of  exemplary  damages  alone. 

The  amended  answer  set  up  that  the  Mt. 
Diablo  Mining  &  Development  Company 
was  the  owner  of  the  land  in  question  on 
April  14,  1901,  and  had  been  forcibly  dis- 
possessed therefrom  by  the  Superior  Sun- 
set company  on  that  day;  that  the  defend- 
ants, as  officers,  directors,  and  employees  of 
the  ISIt.  Diablo  company,  at  its  instance  and 
on  its  behalf,  went  on  said  premises  on  the 
19th  of  that  month  to  protect  the  interests 
of  the  latter  company;  that,  while  there, 
they  were  attacked  by  the  employees  of  the 
Superior  Sunset  company,  and  defended 
themselves  against  said  attack,  and  that 
any  injuries  sustained  by  plaintiff  were  re- 
ceived while  defendants  were  repelling  such 
attack  in  self-defense.  In  other  words,  that 
the  Mt.  Diablo  company,  at  all  such  dates, 
as  owner  of  the  land,  was  entitled  to  the 
possession  of  it;  that  tlie  defendants,  as  offi- 
cers thereof,  entered  only  in  the  exercise  of 
the  right  of  entry  possessed  by  said  company 
as  owner  of  the  property,  and  only  used 
such  force  against  those  wrongfully  in 
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possession  as  wan  necessary  to  protect  them 
in  tbe  exercise  and  assertion  of  such  right. 
The  view  ot  the  district  court  of  appeal  was 
that  this  defense  could  not  be  asserted 
against  a  claim  for  actual  damages;  that, 
although  one  iras  the  owner  and  entitled 
to  the  immediate  possession  of  property, 
jet,  if  he  attempted  to  obtain  possession  of 
his  property  by  force,  and,  in  doing  so, 
injury  was  sustained  by  a  trespasser  there- 
on, proof  of  such  right  of  entry  which  the 
owner  attempted  to  exercise,  employing  no 
more  force  than  was  necessary  to  expel  the 
trespasser,  would  be  available  to  him  in  de- 
fense of  a  claim  for  exemplary  damages 
only;  that  the  existence  of  such  right,  and 
its  exercise,  without  unnecessary  force, 
would  be  no  defense  against  a  claim  of  the 
trespasser  for  actual  damages  sustained  by 
him  while  the  owner  was  asserting  his  right 
of  entry. 

This  view,  however,  is  incorrect.  The  rule 
obtaining  in  this  state  is  subject  to  no  such 
limitation.  It  is  broader  and  is  the  rule  of 
the  common  law.  At  common  law  the  owner 
of  real  estate  had  the  right  to  enter  upon 
his  properly  to  expel  by  force  an  intruder, 
and  in  doing  so  was  entitled  to  use  all  tho 
force  necessary  to  secure  possession.  Having 
the  right  of  entry,  and  exercising  it,  he 
would  not  be  subject  to  an  action  for  tort 
for  damages  resulting  either  from  his  entry 
or  from  any  assault  upon  or  physical  injury 
sustained  by  one  in  wrongful  possession, 
provided  he  used  no  more  force  than  was 
necessary  to  dispossess  him.  The  trespasser 
could  only  maintain  an  action  for  damages 
against  the  owner,  provided  an  excessive  use 
of  force  was  employed  in  making  the  entry 
or  dispossessing  him,  and  then  only  for  that 
excess.  The  rule  of  the  common  law  is  the 
rule  which  obtains  in  this  state,  except  in 
so  far  as  it  has  been  changed  by  the  pro- 
visions of  the  Code  relative  to  the  summary 
remedy  provided  therein  for  a  forcible  entry 
made  upon  real  property.  Under  these  pro- 
visions, a  right  of  action  is  given  to  one 
wrongfully  in  actual  possession  of  property 
where  a  forcible  entry  is  made,  even  by  the 
owner,  in  which  action  damages  occasioned 
through  the  forcible  entry  may  be  recovered, 
and  judgment  for  the  restitution  of  the 
property  had.  But  the  Ck>de  prescribes  u 
method  of  procedure  and  the  extent  of  the 
remedy  for  such  forcible  entry,  and  that 
remedy  is  exclusive.  A  person  wrongfully 
in  possession,  dispossessed  by  the  owner  of 
the  property  having  a  right  of  entry,  and 
no  excessive  force  being  used  in  asserting 
it,  is  not  entitled  to  maintain  any  other 
action  than  is  afforded  for  a  forcible  entry 
under  the  Code.  He  was  not  entitled  to 
maintain,  under  such  circumstances,  any  ac- 
tion whatever  under  tlie  common  law,  and 
nL.R„\.(N.S.) 


the  common-law  rule  has  only  been  cliange<] 
in  this  state  to  the  extent,  and  no  further, 
that  the  Code  affords  him  a  remedy  under 
its  provisions  referred  to,  which  he  other- 
wise would  not  .have. 

Having  these  principles  in  mind,  it  will 
be  obser\'ed  that  this  action  is  not  brought 
under  the  provisions  of  the  Code  relative  to 
forcible  entry.  It  is  an  action  brought  pure- 
ly 'for  assault  and  battery,  and  is  subject 
to  the  common-law  rule  as  to  such  actions, 
which  is  that  it  is  a  complete  defense  to 
their  maintenance,  either  for  exemplary  or 
actual  damages,  if  it  be  shown  that  the  in- 
juries claimed  to  have  been  sustained  by  one 
wrongfully  in  possession  were  sustained 
while  the  owner  ot  the  property  was  exer- 
cising a  right  to  the  possession  of  his  land, 
although  using  force  to  obtain  such  posses- 
sion, if  no  more  force  was  employed  than 
was  necessary  to  accomplish  it. 

We  have  said  that  this  rule  of  the  common 
law  applies  in  this  state  to  actions  of  this 
character,  and  we  proceed  now  to  refer  to 
the  authorities  so  declaring.  This  entire 
matter — the  rule  of  the  common  law  and 
the  extent  to  which  it  has  been  changed  by 
the  summary  proceeding  for  forcible  entry 
under  the  Code— is  so  thoroughly  considered 
in  the  cases  to  be  referred  to  as  to  make 
some  quotations  from  them  suffice  for  any 
further  discussion  of  the  subject. 

Referring  first  to  the  case  of  Canavan  v. 
Gray,  64  Cal.  5,  27  Pac.  788,  the  facts  there 
presented  this  situation :  The  defendant 
Gray,  who  was  the  owner  of  a  certain  house 
in  which  plaintiff  was  wrongfully  in  the  pos- 
session of  certain  rooms,  caused  the  house  to 
be  unroofed,  and,  in  so  doing,  damaged  the 
personal  property  of  the  plaintiff,  who 
brought  an  action  for  the  injury  and  ob- 
tained a  verdict  in  her  favor.  The  motion 
of  the  defendant  for  a  new  trial  upon  the 
ground  of  insufficiency'  of  the  evidence  to 
sustain  the  verdict  being  denied,  he  ap- 
pealed. In  disposing  of  the  appeal,  this 
court  said:  "The  vital  question  is,  Can 
the  plaintiff,  upon  these  facts,  maintain  an 
action  of  trespass  against  the  defendant! 
.  .  .  All  agree  that  at  common  law  the 
plaintiff  could  not,  upon  the  facts  disclosed 
by  this  record,  maintain  any  action  what- 
ever against  the  defendants.  It  is  also  con- 
ceded that  the  only  change  which  has  been 
made  in  the  law  relating  to  this  subject 
is  that  made  by  the  statute  which,  in  this 
state,  as  in  many  others,  provides  a  sum- 
mary remedy  for  forcible  entry  upon  or  into 
any  real  property.  It  is  only  as  to  the 
extent  of  the  change  wrought  by  this  stat- 
ute that  there  is  any  difference  of  opinion. 
.  .  .  The  rule  of  the  common  law  thut 
statutes  in  derogation  thereof  are  to  be 
strictly  construed  has  no  application  to  the 
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to  determine  whether  unnecessary  force  was 
used  by  defendants,  and  that  became  a  vital 
tpwstion,  assuming  that  the  writ  did  not 
carer  the  premises  upon  which  the  entry 
was  made  by  them." 

It  is  clear  from  these  authorities  that  one 
who  is  In  possession  of  real  property  with- 
out right  cannot  maintain  an  acUon  of  tres- 
pass on  his  pers(ni — assault  and  battery — 
against  the  owner  of  the  property,  having  a 
right  to  its  possession,  or  against  those,  act- 
ing at  his  instance  or  in  his  behalf,  who 
m^  a  forcible  entry  thereon  to  dispossess 
bfan,  where  no  more  ftmw  than  is  neoenaiy 
is  used  to  make  the  entry  effective. 

The  defense  interposed  by  the  defendants 
here  was  that  the  Mf .  Diablo  cnnpany  had  a 
right  ot  entry  upon  the  property  in  question 
as  the  owner  thereof,  and  that  thi^  entered 
upon  it  on  behalf  of  such  owner  in  the  exer- 
cise of  such  right.  In  support  of  the  exist- 
ence of  this  alleged  right  of  entry  and  as  a 
basis  for  its  ecercise,  they  were  entitled  to 
prove  ownership  of  the  property  in  the  Ht. 
Diablo  compaiiy  if  they  could  do  so,  and  the 
trial  court,  in  refusing  to  permit  them  to  do 
it,  prevented  them  from  making  a  defense 
which  they  had  pleaded,  and  which,  If  proven 
as  pleaded,  would  ham  been  a  valid  defense 
to  the  recovery  of  any  dunages  by  the  plain- 
tiff, either  exemplary  or  actual. 

It  is  claimed  by  the  respondent  that  the 
prindple  of  law  declared  1^  the  authorities 
to  apply  to  aeticHiB  for  assault  and  battery 
for  injuries  growing  ont  of  the  exercise  of 
the  right  of  entry  by  the  owner  of  land  tu 
dispossess  those  who  are  trespassers  upon  it, 
applies  only  between  conflicting  claimants  to 
land;  that  the  rule  can  have  no  application 
In  a  case  where  a  mere  employee  (such  as 
it  is  claimed  respondent  was)  who  bad  no 
interest  in  a  contest  between  the  rival  claim- 
ante  to  the  possession  of  land,  and  is  simply 
on  the  premises  by  virtue  of  his  employ- 
ment, is  injured  by  the  owner  in  exercising 
the  right  of  entry  against  his  trespassing 
employer.  We  perceive  no  force  in  this  con- 
tention. If  the  Mt.  Diablo  company  had 
the  right  of  entry  on  the  lands  in  question, 
the  defendants,  acting  for  it,  in  the  exercise 
of  that  right,  were  entitled  to  dispossess 
all  persons  who  were  on  the  premises, 
whether  officers  or  emplcryees  of  the  Superior 
Sunset  company,  and  to  exercise  all  neces- 
sary force  to  do  so.  They  owed  no  different 
duty  to  the  employees  of  the  Superior  Sun- 
set company  who  were  upon  the  premises 
than  they  did  to  the  officers  of  the  company 
who  were  there.  Their  sole  duty  as  to  all 
occupants  was  to  use  no  more  force  than 
vras  necessary  to  effectuate  their  removal 
and  obtain  full  possession,  and  their  respon- 
sibility to  any  of  them  injured  thereby  was 
17  LJL&.(N.6.) 


only  for  ai^  exeeasive  use  of  force  anplo>-ed 
in  doing  ao. 

It  is  further  insisted  on  behalf  of  respond- 
ent, as  we  understand  hts  brief  on  rehearing, 
that  the  judgment  should  not  he  disturbed, 
as  far  as  it  awarded  actual  damages,  for 
any  error  in  the  admission  of  evidence  of 
ownership  of  the  land  by  the  Mt.  Diablo 
company,  because  it  clearly  appears  from 
tha  evidence  that  the  force  and  vitdenou 
used  by  defendants  in  makii^  the  entry  upon 
the  premises,  and  as  a  result  of  which  plain- 
tiff was  injured,  was  so  excessive,  nnneoea- 
sary,  and  unreasonable  that  the  judgment 
would  have  had  to  be  tin  same  whether 
evidence  of  ownership  had  been  admitted  or 
not    This  proposition  is  doubtless  made 
upcn  the  theory  tiiat  this  court  might  make 
the  same  alternative  order  on  this  appe^ 
as  did  &e  district  court  of  appeaL  Un- 
doubtedly this  court  could  do  so  if  a  proper 
case  was  presented  for  such  action.  But,  as 
ms  said  in  Bnmham  v.  Stone  (as  to  a 
similar  BVggestion  that  tiie  judgment  there 
should  be  affirmed  notwithstanding  the  error 
committed  by  the  trml  court),  whisn  the  ef- 
fect of  the  action  of  the  trial  court  is  to  cut 
off  a  substantial  defense  upon  the  merits, 
the  rule  invoked  has  no  application.  Tlie 
case  at  bar  was  tried  on  an  erroneous  theory 
which,  aa  in  the  Bumham  Case,  would  not 
justify  this  court  in  looking  into  the  evi- 
dence to  determine  whether  unnecessary 
force  was  used  by  defendants.  Whether  un- 
necessary force  was  used  was  a  vital  ques- 
tion under  the  pleadings  in  the  case,  and 
its  solution  depended  largely  on  whether 
the  Mt.  Diablq  company  had  a  right  of 
entry  upon  the  premises  or  not.  Tlie  defend- 
ants, acting  for  it,  could  only  employ  force 
to  eject  those  In  possession  of  it  if  it  had. 
The  court  not  only  refused  to  permit  de- 
fendants to  show  that  the  Mt  Diablo  com- 
pany waa  the  owner  of  the  property  with  a 
right  of  entry  thereon,  but  while  refusing  to 
permit  the  proof,  actually  made  a  finding 
against  defendants  on  these  matters.  The 
court  further  found  that  the  defendants  were 
trespassers  ab  initio  on  the  property  on  the 
night  of  the  conflict;  that  the  "said  defend- 
ants had  no  right  or  business  on  said  lands, 
and  were  there  in  violation  of  law."  Of 
course,  under  such  a  view,  the  trial  court 
must  necessarily  have  concluded  that  the  use 
of  any  force  onployed  by  the  defendants  waa 
entirely  unwarranted  and  illegal;  that  the 
question  as  to  the  degree  of  force  used  by 
the  defendants  was  a  false  quantity  in  the 
case,  as  the  defendants  had  no  right  to  be 
upon  the  land  at  all,  or  employ  any  force 
whatever  against  those  in  possession.   It  is 
apparent  that  under  these  circumstances, 
the  case  was  tried  upon  an  entirely  erro- 
neous theory  under  which  the  defendants 
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were  precluded  from  making  a  defense  where- 
by it  could  be  properly  determined  by  the 
court  whether  tbe  force  employed  by  them 
waa  necessary  only,  or  excessive. 

As  to  the  last  point  made  by  appellants 
relative  to  the  exclusion  by  the  court  of  evi- 
dence that  the  Superior  Sunset  people  were 
armed  with  deadly  weapons  when  they  came 
upon  the  property  in  question,  and  were  so 
armed  while  in  possession  and  up  to  tlie 
night  of  the  entry  by  defendants :  We  think 
such  evidence  should  have  been  admitted  in 
connection  with  all  the  other  circumstances 
attending  the  dispute  over  the  possession  of 
the  property.  Under  the  authorities  cited, 
even  if  the  Mt.  Diablo  company  had  a  right 
of  entry  to  dispossess  the  Sunset  people  as 
trespassers,  still  the  defendants,  acting  in 
its  behalf,  would  be  justified  in  using  only 
necessary  force  for  that  purpose,  and  liable 
for  any  damages  the  result  of  the  use  of  ex- 
cessive force.  If  the  oflicers  and  the  em- 
ployees of  the  Superior  Sunset  company  en- 
tered into  possession  of  the  property  armed, 
and  remained  armed,  this  fact  would  be 
proper  to  be  taken  into  consideration  in  de- 
termining whether  the  defendants  acted  rea- 
sonably and  in  good  faith  and  without  mal- 
ice in  making  their  entry  upon  the  premises 
also  armed,  and  as  bearing  upon  the  ques- 
tion whether  tliey  were  using  only  reason- 
able force  in  doing  so.  This  disposes  of  tlit> 
only  points  on  the  appeal  made  before  tlie 
district  court  of  appeal,  or  on  rehearing  here. 

As  the  trial  court  erred  in  rejecting  the 
evidence  offered  by  the  defendants  on  the 
matters  we  have  discussed,  the  judgment 
and  order  appealed  from  are  reveTsed,  and 
a  new  trial  ordered. 

We  concur:  Sloss,  J.;  Shaw.  .T.:  An- 
icellottl,  J.;  McFarland,  J.;  Hentiliaw, 
J. 


UNITED   STATES   CIRCUIT  COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

ARTHUR  M.  EPPSTEIN,  Trustee  of  Colo- 
rado Carlsbad  Water  Company, 

V. 

HARPER  M.  ORAHOOD. 

(84  C.  C.  A.  208,  156  Fed.  42.) 

Jurisdiction  —  bankruptcy  —  summary 
process. 

1.  A  court  of  bankruptcy  may,  by  sum- 
mary process,  require  those  who  assert  ti- 
tle to,  or  an  interest  in,  property  which 
faai  ririitfully  come  into  its  possession  and 
control  as  part  of  the  bankrupt's  estate,  to 
present  their  claims  to  that  court,  and,  the 

Headnotes  by  Van  Devanteb,  Circuit 
Judge. 
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notice  being  reasonable,  may   proceed  to 
adjudicate  the  merits  of  such  claims. 
Bankruptcy  —  property    in  oustodla 
leslB  — tax  deed. 

2.  While  property  in  the 'course  of  ad- 
ministration under  the  bankruptcy  act 
is  not  exempted  from  taxation,  or  freed 
from  tax  liens  or  claims  theretofore  fas- 
tened upon  it,  it  is  nevertheless  in  cuatodia 
legia;  and  a  pre-existing  tax  lien  or  claim 
cannot  be  converted  into  a  full  title  by 
the  procurement  of  a  tax  deed  without  the 
court's  sanction. 

(September  2,  1907.) 

Com  Sole.  —  Effect  of  property  being 
in  ouatodia  l^to  on  right  to  rnnforee 
payment  of  delinquent  taxes,  ■ 

This  note  presupposes  that  Uie  taxes 
sought  to  be  collected  were  regularly  as- 
sessed, and  that  all  antecedent  steps  were 
in  strict  conformity  to  law,  and  presents 
simply  the  question  whether  the  payment 
of  such  taxes,  if  delmquent,  can  be  enforced 
against  property,  either  by  sale  or  other- 
wise, when  at  the  time  of  such  sale  or  en- 
forcement such  property  is  in  the  custody 
of  the  law. 

While  no  court  would  go  so  far  as  to  hold 
that  property  in  custodia  legia  is  exempt 
from  taxation  or  freed  from  any  tax  liens, 
some  of  them,  where  property  was  in  their 
custody,  do  seem  to  have  been  exceedingly 
jealous  of  their  power  over  its  control  or 
disposal,  and,  accordingly,  have  held  that 
such  property  cannot  be  levied  upon  and 
sold,  without  their  consent,  by  an  officer  of 
the  state  in  satisfaction  of  unpaid  taxes; 
these  courts  evidently  holding  that  claims 
for  taxes  must  be  proved  uke  all  other 
claims,  and  will  then  be  allowed  and  paid  as 
a  preferential  claim. 

Thus,  in  Prince  George's  County  v. 
Clarke,  36  Md.  206,  it  was  held  that,  after 
a  decree  has  been  {Hissed  by  a  court  of  equi- 
ty for  tbe  sale  of  real  es^te,  and  trustees 
have  been  appointed  to  make  the  sale,  the 
property  being  therefore  under  the  control 
and  jurisdiction  of  the  court,  a  tax  collector 
has  no  power  to  seize  and  sell  such  property, 
or  any  part  thereof,  for  taxes  due;  the  court 
saying  that  the  duty  of  the  tax  collector  is 
to  apply  to  the  court  for  the  payment  of 
taxes  due. 

So,  in  Palmer  t.  Pettingill,  6  Idaho,  346, 
55  Fac.  653,  it  was  held  that  personal  prop- 
erty in  the  hands  of  a  receiver,  being  in  the 
custody  of  the  law,  is  not  subject  to  seizure 
and  sale  for  the  collection  of  taxes  thereon. 

In  Re  Tyler,  149  U.  S.  164,  37  L.  ed.  689, 
13  Sup.  Ct.  Rep.  785,  where  the  state  offi- 
cers levied,  for  the  satisfaction  of  taxes, 
upon  several  cars  of  a  railroad  then  in  ac- 
tual use  for  conducting  the  business  of  the 
receiver  in  charge,  the  court,  in  holding  them 
guilty  of  contempt,  said:  "The  general  doc- 
trine that  property  in  the  possession  of  a 
receiver  ap{K)inted  by  a  court  is  in  custodia 
let/is  and  that  unauthorized  interference 
with  auch  possessicm  is  {tunishable  as  a  eon- 
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PETITION  for  reriaion  of  an  order  of  th« 
District  Court  of  the  United  States  for 
the  District  of  Colorado,  in  bankruptcy,  re- 
fusing to  consi^r  the  right  of  th«  trustee  to 
set  aside  a  tax  deed  of  the  bankrupt's  real 
estate.  Petition  granted. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Sanborn  and  VanDevanter, 
Circuit  Judgea,  and  Philips,  District  Judge. 

Measrs.  EIrnest  Morris,  Alfred  MuUer, 
and  Mr.  SnmmerHeld,  for  petitioner: 

When  a  court  of  equity  h.i5  possession  o( 
property,  all  proceedings,  whether  for  the 
collection  o£  asaets,  or  for  the  defense  of 
property  rights,  are  ancillary  to  the  main 
suit,  and  are  cognizable  in  the  court. 

Re  Tyler,  U9  U.  S.  104,  37  L.  ed.  089, 
13  Sup.  Ct.  Rep.  785. 

The  court  may  proceed  by  summary 
process. 

Re  Rochford,  69  C.  C.  A.  388,  124  Fed. 
182;  White  v.  Schloerb,  178  U.  S.  642,  44 
L.  ed.  1183,  20  Sup.  Ct.  Rep.  1007;  Whitney 
V.  Wenman,  198  U.  S.  539,  49  L.  ed.  1157, 
25  Sup.  Ct.  Rep.  778,  14  Am.  Bankr.  Rep. 
51 ;  Virginia,  T.  &  C.  Steel  ft  I.  Co.  Bris- 
tol Land  Co.  86  Fed.  134. 

That  the  property  in  controversy  is  real 
estate,  instead  of  personalty,  can  make  no 
difference. 

Virginia,  T.  &  C.  Steel  ft  1.  Co.  v.  Bristol 
I^nd  Co.  supra;  Re  Whitener,  44  C.  C.  A. 
434,  105  Fed.  160;  Re  Baughman,  138  Fed. 

tempt,  is  conceded;  but  It  is  contended  that 
this  salutai7  rule  has  no  application  to  the 
eoIlectioD  of  taxes.  Undoubtedly  property 
so  situated  is  not  thereby  rendered  exempt 
from  the  imposition  of  taxes  by  the  govern- 
ment within  whose  jurisdiction  the  proper- 
ty is,  and  the  lien  for  taxes  is  superior  to 
all  other  liens  whatsoever,  exc^t  judicial 
costs,  when  the  property  is  rightfully  in  the 
custody  of  the  law;  but  this  does  not  justi- 
fy a  physical  invasion  of  such  custody  and 
a  wanton  disregard  of  the  orders  of  thfl 
court  in  respect  of  it.  The  maintenance  of 
the  system  of  checks  and  balances  charac- 
teristic of  republican  institutions  requires 
the  co-ordinate  departments  of  government, 
whether  Federal  or  state,  to  refrain  from 
any  infringement  of  tlie  independence  uf 
each  other,  and  the  possession  of  property 
by  the  judicial  department  cannot  be  arbi- 
trarily encroached  upon,  save  in  Tiolation 
of  this  fundamental  principle.  The  levy  of 
a  tax  warrant,  like  the  levy  of  an  ordinary 
fieri  facias,  sequestrates  the  property  to  an- 
swer the  exigency  of  the  writ;  bnt  proper- 
ty in  the  posscAsion  of  the  receiver  is  al- 
ready in  sequestration,  already  held  in  equi- 
table execution,  and,  while  the  lion  for  tax- 
es must  he  recognized  and  enforced,  the 
orderly  administration  of  justice  requires 
this  to  lie  done  by  and  under  the  sanction 
of  the  court.  It  is  the  duty  of  the  court  to 
HOC  to  it  that  this  is  done;  and  a  seizure  of  i 
MiP  property  against  its  will  ean  only  be  1 
predicated  upon  the  nssinnption  that  the  I 
17L.R.A.(N.S.) 


742,  16  Am.  Bankr.  Rep.  23;  Prince  Geoi^ge'i 
County      Clarke,  36  Md.  206. 
Messrs.  Simon  Wolf  and  Myer  Cohen, 

for  respondent: 

A  court  of  tiankruptcy  in  custody  of  prop- 
erty has  power,  by  summary  proceeding, 
to  compel  persons  who  assert  title  to,  or  an 
interest  in,  such  property,  to  present  their 
claims  for  determination,  and  to  adjudicate 
the  merits  thereof. 

Hitz  v.  Jenks,  185  U.  S.  155,  46  L.  ed.  851, 
22  Slip.  Ct.  Rep.  698;  Wiswall  v.  Sampson, 
14  How.  62,  14  U  ed.  322;  Mueller  v.  Nu- 
gent, 184  U.  S.  1,  46  L.  ed.  405,  22  Sup.  Ct. 
Rep.  209.  7  Am.  Bankr.  Rep.  224;  Brvan  v. 
Bemheimer,  181  U.  8.  188,  45  L.  ed.  s'u,  21 
Sup.  Ct.  Rep.  657,  S  Am.  Bankr.  Rep.  023; 
White  V.  Schloerb,  178  U.  S.  642,  44  L.  ed. 
1183,  20  Sup.  Ct.  Rep.  1007,  4  Am.  Bankr. 
Rep.  178;  Whitney  v.  Wenman,  198  V.  S. 
639,  49  L.  ed.  1157,  25  Sup.  Ct.  Rep.  778,  14 
Am.  Bankr.  Rep.  45;  Re  Rodgers,  60  C.  C. 
A.  567,  126  Fed.  109,  11  Am.  Bankr.  Rep. 
79 ;  Re  Antigo  Screen  Door  Co.  69  C.  C,  A. 
248,  123  Fed.  249,  10  Am.  Bankr.  Rep.  369; 
Re  Leeds  Woolen  Mills.  129  Fed.  922,  12 
Am.  Bankr.  Rep.  136;  Re  Kellogg,  67  C.  G. 
A.  547,  121  Fed.  333,  10  Am.  Bankr.  Rep. 
7;  Re  Rochford,  59  C.  C.  A.  388,  124  Fed. 
182,  10  Am.  Bankr.  Rep.  608;  Re  McMa- 
hon,  77  C.  C.  A.  668,  147  Fed.  684,  17  Am. 
Bankr.  Rep.  530. 

The  title  to  property  in  the  actual  poa- 

court  will  fail  in  the  discharge  of  its  duty, — 
an  assumption  carrying  a  contempt  upon  ita 
face." 

Other  cases  holding  or  recognizing  that  a 
tax  collector  has  no  right  to  levy  upon  and 
sell  property  for  delinquent  taxes  when  such 
property  is  in  the  hands  of  a  receiver,  with- 
out first  applying  to  the  court  for  permis- 
sion to  sue  such  receiver,  are  King  v.  Woo- 
ten,  4  C.  C.  A.  519,  2  U.  S.  App.  651,  54 
Fed.  612;  Virginia,  T.  ft  0.  Steel  ft  L  Co. 
v.  Bristol  Land  Co.  88  Fed.  1S4;  McRae  v. 
Bowers  Dredging  Co.  90  Fed.  360;  Yuba 
County  V.  Adams,  7  Cal.  3S. 

It  WHS  held  in  Woodward  v.  Ellsworth.  4 
Colo.  580,  that,  whatever  might  be  the  rights 
of  a  tax  collector  if  a  lien  had  attached  to 
specific  property  of  a  national  bank  by  vir- 
tue of  a  tax  levied  thereon  prior  to  the 
bank's  insolvency,  he  cannot  enforce  pay- 
ment by  seising  personalty  in  the  rei»Ivef's 
hands. 

However,  in  Central  Trust  Co.  v.  Wabash, 
St.  L.  ft  P.  R.  Co.  26  Fed.  11,  it  was  held 
that  the  fact  that  property  of  a  corporation 
is  in  the  hands  of  a  receiver  did  not  exempt 
it  from  seizure  and  sale  by  the  collector  of 
taxes. 

So,  in  Flower  v.  Beasley.  6S  La.  Ann.  2054, 
28  So.  322,  it  was  held  that  it  is  the  duty 

of  the  tax  collectors  to  proceed  to  the  en- 
forcement of  delinquent  taxes  by  sale  of  the 
real  estate  nfTected  by  the  same  when  the 
time  fixed  by  law  for  doing;  so  is  reached; 
and  the  fact  th(^^„^^^xj^%$gl»%t  time 
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M^sion  of  a  court  of  bankruptcy  cannot  be 
tiikPD  from  the  court  by  means  of  the  ma- 
chinery employed  by  the  atate  to  enforce  the 
rallection  of  taxes,  without  permisaion  first 
havinfi  been  obtained. 

Mueller  v.  Nugent,  supra;  Yatea  v.  Hurd, 
8  Colo.  343,  8  Pac.  575;  Henderson  v.  Wana- 
maker,  25  C.  C.  A.  181,  49  U.  S.  App.  174, 
79  Fed.  730;  New  Jersey  v.  Anderson,  203 
U.  S.  483,  51  L.  ed.  284,  27  Sup.  Ct.  Rep. 
137.  17  Am.  Bankr.  Rep.  63;  Re  Tyler,  149 
r,  S.  182,  37  L.  ed.  695,  13  Sup.  Ct.  Rep. 
785;  Hitz  t.  Jenks,  supra;  Virginia,  T.  & 
C".  Steel  k  I.  Co.  v.  Bristol  Lwid  Co.  88 
Fed.  134;  McRae  v.  Bowers  Dred^ng  Co. 
90  Fed.  360;  Ledoux  t.  Le  Bee,  83  Fed.  761 ; 
Clark  V.  McGhee,  31  C.  C.  A.  321,  59  U.  S. 
App.  60,  87  Fed.  789;  Johnaon  v.  Southern 
Bldg.  ft;  L.  Aaao.  132  Fed.  540;  Wiswall  v. 
Sampaon,  14  How.  65,  14  L.  ed.  328;  Bar- 
ton Barbour,  104  U.  S.  128,  26  L.  ed. 
r>74;  Palmer  v.  Pettingill,  6  Idaho,  346,  55 
Pac.  653;  Adams  v.  Hassell,  6  Cal.  113,  6S 
Am.  Dec.  491;  Yuba  County  y.  Adams,  7 
(  al.  35. 

Mr.  E.  W.  Horlbnt  also  for  respondent. 

Van  Devanter,  Circuit  Judge,  delivered 

the  opinion  of  the  court: 

The  Colorado  Carlsbad  Water  Company, 
a  corporation  existing  under  the  laws  of 
<'nlorado,  was  adjudged  a  bankrupt  upon 
the  petition  of  creditors.    Before  tbe  peti- 


tion was  filed,  certain  real  property  of  the 
bankrupt  had  been  sold  for  taxes,  but  the 
title,  the  right  of  possession,  and  the  actual 
possession  remained  with  the  bankrupt,  and 
these  passed  to  the  trustee  upon  hia  quali- 
fication. After  the  lapse  of  the  three  years 
designated  in  the  redemption  statute,  and 
while  the  property  was  yet  in  the  custody 
and  control  of  the  court  of  bankruptcy  as 
part  of  the  bankrupt's  estate,  the  lioldet- 
of  the  tax-sale  certificate,  without  the  leave 
of  that  court,  applied  to  the  county  treas- 
urer and  obtained  a  tax  deed  purporting  to 
invest  him  with  all  the  right,  title,  and  in- 
terest of  the  bankrupt  as  the  former  owner. 
Thereafter  the  trustee,  learning  of  the  sale 
and  deed,  tendered  to  the  claimant  thereun- 
der the  amount  for  which  the  property  bad 
been  sold,  with  statutory  interest,  penalties, 
and  costs,  and  demanded  a  surrender  of  the 
tax  title.  The  tender  and  request  were  re- 
fused, and,  upon  the  trustee's  petition,  the 
claimant  was  ordered  to  show  cause  why  the 
deed  should  not  be  set  aside.  He  appeared 
and  objected  that  his  right  could  not  be  ad- 
judicated in  a  summary  proceeding,  where- 
upon the  objection  was  sustained  and  the 
petition  dismissed.  A  petition  for  revision 
brings  the  matter  here. 

The  question  of  jurisdiction  is  not  free 
from  doubt,  but  we  are  of  opinion  that  the 
result  of  the  cases  ia  that  a  court  of  bank- 
'  niptcy  may,  by  summary  process,  require 


in  the  possession  of  the  sheriff  "under  a  seiE-  > 

ore  is  no  obstacle  to  this  being  done. 

In  Metcalfe  v.  Commonwealth  Land  ■& 
Lumber  Co.  113  Ky.  751,  68  S.  W.  1100,  it 
was  evidently  recognized  that  the  fact  that 
a  receiver  has  been  appointed  to  take  pos- 
session of  property  does  not  prevent  its  sale 
for  Uxes  due  the  state;  and  it  was  held, 
further,  that,  if  the  receiver,  although  ap- 
pointed, was  not  in  possession,  a  purchaser 
under  a  tax  sale  might  take  possession  with- 
out leave  of  the  court,  and  without  being 
guilty  of  contempt  therefor. 

It  was  held  in  Soniat  v.  Donovan,  118  La. 
847,  43  So.  462,  that  the  fact  that,  at  the 
time  of  a  tax  sale,  the  property  sought  to 
be  sold  was  under  admiidstratton,  md  not 
prevent  the  tax  collector  from  proceeding 
with  the  sale;  the  court  saying,  however, 
that,  although  the  property  was  under  ad- 
ministration, it  could  scarcely  be  said  that 
it  was  in  the  custody  of  the  court  in  the 
sense  that  legal  sale  of  the  same  could  not 
be  made  otherwise  than  through  the  regular 
machinery  of  the  courts,  as  in  mattera  of 
pmbate  sale. 

In  Whitehead  v.  Farmers'  Loan  Jb  T.  Co. 
39  C.  C.  A.  34,  98  Fed.  10,  it  was  held  that 
the  fact  that  real  property,  sold  by  a  coun- 
ty for  delinquent  taxes,  afterwards  came  into 
the  possesion  of  a  receiver  as  a  part  of  the 
assets  of  an  insolvent  railroad  company, 
does  not  afford  any  ground  for  enjoining 
the  issuance  to  the  purchaser  of  a  tax  ilerd 
therefor.  The  court,  after  distinguishing  Re 
17LJl.A.(N.S.) 


I^ler,  supra,  said:    "Here  there  was  no 

seizure  of  any  property,  and  no  interference, 
or  threatened  interference,  with  the  receiv- 
er's posaession  or  custody,  but  only  an  at- 
tempt to  perfect  an  incipient  title  by  taking 
the  required  statutory  steps  to  that  end.  u 
a  deed  should  be  executed  by  the  treasurer 
to  Whitehead,  and  he  should  attempt  to 
take  possession  of  the  property  conveyed  to 
him,  the  court  in  charge  of  the  receiver  will 
undoubtedly  be  able  to  protect  his  posses- 
sion, when  disturbed,  or  threatened  to  be  dis- 
turbed, with  due  consideration  to  the  rights 
of  all  parties  interested  in  the  same.  In 
this  way  the  court  can  assert  its  lawful 
right  to  exclusive  custody  and  control,  and 
the  state  will  not  be  embarrassed  by  any 
unwarranted  interference  with  its  own  proo- 
eaa  for  collecting  its  revenue.''  This  ease 
was  followed  aira  approved  in  Rice  v,  Je- 
rome, 38  0.  C.  A.  388,  97  Fed.  719;  and  it 
will  be  noticed  that  the  above  two  cases 
were  cited  in  Eppstein  t.  Obahood,  and  an 
attempt  there  made  to  distinguish  them. 

In  Bristol  V.  Murfl,  49  La.  Ann.  359,  21 
So.  519,  it  was  held,  in  an  action  to  annul 
a  tax  sale,  that,  when  property  is  construct- 
ively seized  by  a  tax  collector  when  it  is 
under  seizure  by  attachment  in  the  Federal 
court,  and  the  attachment  is  dissolved,  the 
tax  collector's  seizure  will  hold  good. 

Right  to  sell  property  while  in  custodv 
of  law,  see  subject  note  to  Fulghum  v.  J. 
P.  Williama  Co.  1  L.R.A.(N.8.)  1055. 
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oath  ia  improper;  and  such  statements  are 
not  admissible  against  him  if  liu  is  huIisp- 
qiiently  tried  for  the  offense  involved. 

In  Cicero  v.  State,  54  Ga.  150,  it  was 
eaid:  "A  magistrate  has  no  r;ght  to  ex- 
amine a  defendant  for  the  purpose  of  ob- 
taining from  him  contradictory  Btatements." 
Before  a  confession  is  admissible  in  evi- 
dence, it  must  appear  prima  facie  that  it 
was  freely  and  voluntarily  made.  If  the 
contrary  appears,  it  is  inadmissible.  If  the 
evidence  for  the  state  makes  out  a  prima 
facie  case  for  the  admission  of  such  a  con- 
fession, the  court  is  not  bound,  before  admit- 
ting it,  to  hear  evidence  on  behalf  of  the  ac- 
cused, tending  to  show  coercion  or  improper 
inducement  in  its  procurement.  If  the  evi- 
dence for  the  state  shows  the  confession  to 
be  admissible,  it  will  be  admitted.  If  the 
defendant  desires  to  introduce  evidence  to 
show  that  there  was  improper  inducement 
which  caused  the  confession  to  be  made,  he 
can  do  so,  and  it  will  then  be  for  the  jury 
to  determine,  under  all  the  evidence,  wheth- 
er or  not  the  confession  was  free  and  volun- 
tary. Irby  V.  State,  96  Ga.  467,  20  S.  E. 
218;  Dawson  v.  State,  59  Ga.  333;  Smith  v. 
State,  88  Ga.  627,  15  S.  £.  675.  As  to  in- 
culpjitory  statements,  or  even  statements 
seeking  to  place  the  crime  upon  another,  see 
Fuller  v.  State,  109  Ga.  809,  35  S.  E.  298. 
In  Inman  v.  State,  72  Ga.  269,  no  question 
was  raised  as  to  the  admissibility  of  evi- 
dence, but  exception  was  taken  to  the  charge 
of  the  court  as  to  the  credit  to  be  given  to 
Bwora  statements  of  a  person  aa  a  witness 
before  a  coroner's  jury,  when  subsequently 
introduced  in  evidence  (apparently  without 
(Ejection)  on  his  trial  for  murder.  Coun- 
sel for  the  state  in  the  present  caae  relied 
on  the  case  of  Woolfolk  v.  State,  81  Ga. 
551  (6),  502,  8  S.  E.  724.  It  will  be  ob- 
served that  there  the  court  dealt  with  two 
matters  together:  First,  that  testimony  wjis 
allowed  in  relation  to  the  coroner's  requHj^ 
the  defendant,  during  the  progress  of  the 
inquest,  to  remove  his  clothing,  whereby  cer- 
tain blood  stains  were  disclosed  on  his  per- 
son; and,  second,  certain  statements  of  the 
defendant  which  were  made  during  the  in- 
vestigation. The  first  point  was  the  one 
principally  considered.  In  regard  to  the  sec- 
ond point,  it  was  stated,  in  the  opinion 
(page  662  of  81  Ga.)  that,  "so  far  as  this 
record  discloses,  the  statements  made  by 
the  defendant  were  perfectly  voluntary,  and 
not  under  oath."  This  distinguishes  the 
Woolfolk  Case  from  that  now  under  con- 
sideration. In  Green  v.  State,  124  Ga.  344, 
62  S.  E.  431,  it  was  held  that  the  objection 
to  showing  the  statement  which  the  defend- 
ant had  made  at  the  coroner's  inquest  was 
without  merit,  where  the  record  did  not  dis- 
close any  evidence  of  compulsion,  or  that 


the  statement  proved  by  such  testimony  was 
not  freely  and  voluntarily  made.    In  the 
opinion  (page  346  of  124  Go.)  it  was  state*! 
that  "there  was  no  error  in  admittin{^  the 
testimony  complained  of  in  the  first  ground 
of  the  amendment  to  the  motion  for  new 
trial ;  it  not  appearing  from  the  record  that 
the  accused  was  under  oath  when  she  made 
her  statement  during  the  coroner's  inqueat." 
A  sentence  in  the  opinion  should,  perhapM, 
be  mentioned,  lest  it  might  be  subject  to  be 
misunderstood  hereafter.    It  was  said  that, 
"as  it  does  not  appear  from  the  record  in 
the  case  at  bar  that  the  incriminating  state- 
ment of  the  accused  was  not  voluntarily 
made,  and  the  burden  being  upon  her  to 
show  such  fact,  if  it  was  a  fact  (Eberhart 
V.  State,  47  Ga.  599),  her  failure  so  to  do 
renders  her  objection  to  the  testimony  with- 
out merit."   It  was  not  intended  by  this  to 
conflict  with  the  rulings  in  Irby  v.  State 
and  Dawson  v.  State,  aupra.    In  the  Eber- 
hart Case,  one  ground  of  the  motion  for  a 
new  trial  was  because  the  court  erred  in  al- 
lowing the  confessions  of  the  defendant  and 
of  one  Spann  to  go  to  the  jury  without  a 
preliminary  examination,  and  without  proof 
that  they  were  freely  and  voluntarily  mode. 
In  a  note  to  this  ground,  the  court  stated 
that,  during  the  examination  of  the  same 
witness  on  the  trial  of  Spann,  on  the  preced- 
ing day,  in  regard  to  the  same  confessions, 
he  had  thoroughly  examined  the  witnesses 
as  to  the  character  of  such  confessions,  and 
had  fully  satisHed  himself  that  tliey  were 
freely  and  voluntarily  made,  witliout  the 
slightest  hope  of  benefit  or  the  remotest  fear 
of  injury ;   that,  during  the  trial  of  the 
prisoner,  no  objection  was  made  by  coun- 
sel on  this  ground,  and  the  attention  of  the 
court  was  not  called  to  the  fact.    In  the 
opinion  the  failure  to  object  was  emphasized. 
It  was  said:  "We  incline  to  think  that,  if 
objected  to,  it  would  have  been  the  duty  of 
the  state  to  show  the  circumstancen  under 
which  they  were  made,  that  the  court  might 
see   if   they   were   voluntary.    .    .  .If 
they  are  given  in  and  not  objected  to,  it  ia 
too  late  after  verdict  to  say  that  there  was 
not  a  sufficient  inquiry  into  the  circumstan- 
ces."  The  language  of  the  seventh  lieadnote 
is  too  broad,  standing  alone.    It  must  be 
construed  in  the  light  of  the  question  be- 
fore the  court. 

In  many  cases  it  has  been  held,  where  a 
person,  under  arrest  accused  of  a  crime  con- 
nected with  the  death  of  the  person  on 
whose  body  the  inquest  is  held,  is  called  as 
a  witness  before  the  jury,  not  of  his  own 
motion  or  volition,  that  sworn  »>nfeSBions 
so  obtained  are  not  considered  voluntary, 
and  cannot  be  used  against  the  witness  in 
a  subseiiuent  prosecution  of  him.  Different 
courts  have  assigned  different  reasons  for 
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this  exclusion,  and  h&ve  advanced  different 
theories  on  the  subject.  Some  have  based  it 
upon  the  letter  or  spirit  of  statutes.  Oth- 
ers, without  regard  to  statutes,  have  de- 
clared that  confessions  so  obtained  are  not 
▼oluntary.  In  Wharton's  Crim.  £v.  9tb  ed. 
I  664,  after  stating  that  a  confessiim, 
though  made  under  oath,  if  not  procured  or 
induced  by  compulsion  or  undue  influence, 
is  admissible,  it  is  added:  "And,  as  we  will 
presently  see,  when  the  defendant  is  in  cus- 
tody under  charge  of  crime,  and  is  then 
sworn  and  questioned  by  the  examining 
magistrate,  his  answers  thus  compelled 
cannot  afterwards  be  put  in  evidence  against 
him."  In  §  668,  it  is  said :  "But  the  testi- 
mony of  an  accused  party,  taken  as  such,  is 
not  admissible,  when  such  accused  party  is 
put  on  his  oath  and  sworn,  and  examined, 
not  on  his  own  motion,  but  on  the  motion 
of  the  prosecution.  This  rule  is  founded  up- 
on the  unreliable  as  well  as  the  inquisitorial 
character  of  such  statements;  and  therefore, 
where  a  man,  having  been  arrested  by  a  con- 
stable, without  a  warrant,  upon  suspicion  of 
having  committed  murder,  was  compelled  to 
answer  under  oath  as  a  witneaa  at  the  cor- 
oner's inquest,  it  was  held  that  the  state- 
ments thus  made  by  him  were  not  admissi- 
ble against  him  on  his  trial  for  the  murder. 
The  same  rule  obtains  where  the  defendant 
is  compelled  to  answer  under  oath  questions 
by  the  committing  magistrate."  See  also  1 
Greenl.  Ev.  §  225.  An  elaborate  discussion 
nf  the  subject  and  of  leading  cases  on  both 
sides  will  be  found  in  1  Wiginore,  Ev. 
IS  842-852,  and  note  to  §  832.  See  also  1 
Bishop,  Crim.  Proc.  4th  ed.  §§  1255,  125(i. 
In  Hendrickson  v.  People,  10  N.  Y.  13,  fll 
Am.  Dec.  721,  it  was  held  that,  on  a  trial 
for  murder,  statements  made  by  a  person 
as  a  witness  at  a  coroner's  inquest  upon  the 
body  of  the  deceased,  before  the  witness  had 
been  charged  with  the  murder,  and  before 
it  was  ascertained  that  a  murder  had  been 
committed,  were  admissible  in  evidence 
against  him.  Selden  and  Allen,  JJ.,  dis- 
sented. In  the  opinion  numerous  opinions 
were  discussed.  In  People  v.  McMahon,  IS 
N.  Y.  384,  the  prisoner  had  lieen  arrested 
by  a  constable,  without  a  warrant,  on  8us> 
picion  of  being  the  murderer  of  his  wife. 
The  constable  took  him  before  the  coroner, 
who  was  holding  an  inquest  on  the  body  of 
the  murdered  woman.  The  coroner  swore 
him  and  examined  him  as  a  witness.  It  was 
held  that  his  evidence  thus  given  before  the 
coroner  was  not  admissible  on  the  prisoner's 
trial  for  the  murder.  The  opinion  was  pre- 
pared by  Selden,  J.,  who  had  formerly  filed 
a  dissenting  opinion  in  the  Hendrickson 
Case.  It  was  learned  and  interesting,  but 
much  that  was  said  extended  beyond  the 
ruling  actually  made,  and  it  has  given  rise 
to  no  little  discussion  since.  In  Teachout  v, 
17LJUA.(N.S.) 


People,  41  N.  Y.  7,  the  two  preceding  cases 
were  considered,  and  it  was  held  that 
"statements  made  by  the  prisoner,  under 
oath,  at  a  coroner's  inquest  upon  the  body, 
are  admisnibte  against  him  upon  his  trial 
for  the  murder,  although  he  knew,  at  the 
time  he  was  sworn,  that  it  was  suspected  the 
deceased  was  poisoned,  and  that  he  himself 
would  probably  be  arrested  for  the  crime, 
and  was  informe'd  by  the  coroner  that  ru- 
mors implicated  him,  that  he  had  a  right 
to  refuse  to  testify,"  A  distinction  was 
made  between  one  who  was  merely  suspect- 
ed of  the  crime,  and  one  who  had  been  ar- 
rested and  stood  before  the  coroner's  jury  as 
substantially  a  party  charged  with  the 
crime,  and  who  was  subjected  to  examina- 
tion on  oath.  In  People  v.  Mondon,  103  N. 
Y.  211,  57  Am.  Kep.  709,  8  N.  E.  496,  this 
distinction  was  again  recognized.  In  Peo- 
ple V.  Chapleau,  121  N.  Y.  266,  24  N.  ^. 
469,  the  person  who  had  been  arrested, 
charged  with  the  crime  of  murder,  desired 
to  go  before  the  coroner's  jury  and  make  a 
statement,  and,  after  being  duly  informed 
that  his  depositions  might  be  used  against 
him,  elected  to  be  sworn,  and  asked  to  be 
allowed  to  testify.  It  was  held  that,  under 
the  then  existing  statute,  his  statement  was 
admissible  in  evidence  against  him  on  a 
subsequent  trial  for  murder.  In  that  case 
the  preceding  rulings  were  treated  as  har- 
monious, which  has  called  forth  from  Pro- 
fessor Wigmore  a  somewhat  satirical  com- 
iiiLnt.  1  Wigmore,  Ev.  g  852,  note  1,  supra. 
See  also  Wilson  v.  State,  110  Ala.  1,  55  Am. 
St.  Rep.  17,  20  So.  415;  State  v.  Clifford,  41 
Am.  St.  Rep.  518,  and  note  (86  Iowa,  650, 
53  N.  W.  299 )  ;  Farkas  v.  State,  60  Miss. 
847;  State  v.  O'Brien,  18  Mont.  1,  43  Pac 
1091,  44  Pac.  399;  State  v.  Bioughton,  29 
N.  C.  (7  Ired.  L.)  96,  45  Am.  Dec.  507. 

The  case  of  Davis  v.  State,  122  Ga.  564, 
50  8.  E.  376,  is  readily  distinguishable  from 
the  one  at  bar.  There,  on  an  investigation 
before  a  grand  jury,  founded  on  an  indict- 
ment against  certain  parties,  another  per- 
son was  examined  as  a  witness.  Apparently 
there  was  some  suspicion  of  his  being  con- 
nected with  the  crime,  hut  in  the  report  it 
does  not  appear  that  he  was  under  arrest. 
He  was  warned  of  his  privilege  not  to  tes- 
tify to  anything  tending  to  criminate  him. 
He  nevertheless  voluntarily  answered  a  ques- 
tion. It  was  held  admiasible,  when  be  was 
afterwards  indicted  and  tried,  to  prove  what 
he  said  and  his  manner  while  testifying. 

If  there  were  any  irregularities  in  regard 
to  one  of  the  jurors,  or  in  regard  to  certain 
expressions  in  the  cfaar^,  as  claimed,  th^ 
will  probably  not  occur  again. 

Judgment  reversed. 


All  the  Justices  concur. 
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JSmnE  £.  WEST,  Bzrx.,  etc,  of  I.  D. 
Weit>  Deceased,  Appt., 

V. 

CHARLES  THEIS,  Respt 

(—  Idaho,  — ,  96  Pao.  832.) 

Statute  of  limitations  —  interpretation 
—  "return  to  tlie  state." 

1.  Tlie  words  "return  to  the  state,"  used 
in  f  4069,  Rer.  Stat.  1887,  providing  that 
"if,  when  the  cause  of  action  accrues  against 
a  person,  he  is  out  of  the  state,  the  action 
may  t>e  commenced  within  the  term  herein 
limited,  after  his  return  to  the  stat^,"  ap- 
ply to  a  nonresident  debtor  who  enters  into 
a  contract  in  a  foreign  state,  and  thereafter 
comes  into  this  state,  as  well  as  to  a  citi- 
zen who  enters  into  a  contract  within  this 
state,  and  thereafter  departs  from  the  state. 
Same  —  when    action    arises  —  foreign 

state. 

2.  The  phrase  "has  arisen  in  another 
sUte."  used  in  f  4079,  Rev.  Stat.  1887,  pro- 
viding that,  "when  a  cause  of  action  has 
arisen  in  another  state  or  territory,  or  in  a 
foreign  country,  and,  by  the  laws  thereof, 
an  action  cannot  there  Ik  maintained 
against  a  person  by  reason  of  the  lapse  of 
time,  an  action  thereon  shall  not  be  main- 
tained against  him  in  this  state,"  refers  to 
and  means  the  stat«  in  which  the  foreign 
contract  is  to  be  paid  or  discharged,  and 
haa  no  application  to  an  intermediate  state, 
or  foreign  country,  through  which  the 
debtor  may  subsequently  travel,  or  in  which 
he  may  reside  for  a  sufficient  length  of  time 
to  constitute  the  bar  of  the  statute  of  limi- 
tations of  such  state  prior  to  coming  to 
this  state,  where  an  action  is  eventually 
commenced. 

Same  —  place  of  performance. 

8.  Under  the  provisions  of  S  4079.  Rev. 
Stat.  1887,  "a  cause  of  action  arises"  at  the 
time  and  the  place,  in  the  state  or  foreign 
country,  when  and  where  the  debt  is  to  be 
paid  or  the  contract  performed;  and  the 
cause  of  action  thus  arising  continues  and 
follows  the  debtor  until  such  time  ns  it  is 
either  barred  by  the  statute  of  limitations 
of  the  state  wherein  it  arose,  or  until  the 
dd>tor  has  lived  within  this  state  a  suffi- 
cient length  of  time  to  )iar  it  by  the  stat- 
ute of  limitations  of  this  state. 
Same  —  debtor's    residence    In  third 

state. 

4.  Where  T.  executed  promissory  notes 
in  the  state  of  Kansas,  and  agreed  tn  pay 
at  a  definite  time  and  place  within  that 
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state,  and  thereafter  left  the  state,  and 
went  to  the  state  of  Washington,  and  there 
resided  a  sufficient  len^h  of  time  to  bar 
the  right  of  action  under  the  statutes  of 
the  state  of  Washington,  and  thereafter 
came  to  Idaho,  where  he  was  sued  upon 
the  cause  of  action;  and  it  appears  that 
the  statute  of  limitations  of  the  state  of 
Kansas  has  not  yet  run  against  the  obli- 
^tion,  and  that  the  debtor  has  not  been 
in  tills  state  a  sufficient  length  of  time  to 
bar  the  action  here,  he  will  not  be  permit- 
ted to  plead  the  bar  of  the  statute  of 
limitations  of  the  state  of  Washington. 
In  such  case  the  only  inquiry  ia  as  to  the 
statute  of  limitations  of  the  state  in  which 
the  debt  was  contracted  and  agreed  to  be 
paid,  and  of  this  state  wherein  the  action 
IS  being  prosecuted. 

(June  24,  1908.) 

APPEAL  by  plaintiff  fnnn  a  judgment  of 
the  District  Court  for  Ada  County  in 
defradant's  favor  in  an  action  on  a  promis- 
aory  note.  Reversed. 
The  facts  are  stated  in  t^e  opinion. 
Messrs.  Johnson  A  Johnson,  for  ap- 
pellant: 

Sections  4068  and  4079  have  referenea 
only  to  the  statute  of  limitations  of  the 
place  where  the  contract  was  made  and  to  be 
performed. 

Chevrier  v.  Robert,  6  Mcmt.  319,  12  Pac. 
702;  Doughty  V.  Funk,  IS  Okla.  643,  4 
LJt.A.  (N.S.)  1029,  84  Pac  484;  McKee  t. 
Dodd,  152  Cal.  687,  14  LJLA.  (N.S.>  780, 
93  Pac.  854;  John  Shlllito  Co.  v.  Richard- 
son, 102  Ky.  61,  42  S.  W.  847;  Hitler  T. 
Burlington  &  M.  Ri^'er  R.  Co.  70  N.  Y.  228; 
Omaha  Nat.  Buik  v.  Lindsay.  41  Wash.  631, 
84  Pac.  11;  Story  v.  Thompson,  36  III.  App. 
370;  McCann  v.  Randall,  147  Mass.  81.  9 
Am.  St.  Rep.  606,  17  N.  E.  76;  Drake  T. 
Found  Treasure  Min.  Co.  S8  Fed.  474. 

Messrs.  Cavanah  *  Blake  and  W.  B. 
Borah,  for  respondent: 

When  a  party  has  resided  in  another  state 
a  sufficient  length  of  time  to  bar  the  action 
in  said  state,  suit  cannot  be  maintained 
upon  said  cause  of  action  in  this  state. 

Luce  V.  CUrke,  49  Minn.  366.  51  N.  W. 
1162;  Powers  Mercantile  Co.  t.  Blethen,  91 
Minn.  330.  97  N.  W.  1056;  Lewis  t.  Hyams, 
26  Nev.  68,  99  Am.  St.  Rep.  677,  63  Pac.  126. 
64  Pac.  817;  McCormick  v.  Blancfaard,  7 
Or.  232;  Osgood  v.  Artt,  11  Bias.  160,  10 
Fed.  305;  Freundt  v.  Hahn,  24  Wash.  8, 
RS  Am.  St.  Rep.  939,  63  Pac.  1107;  Wooley 
V.  Ynmell,  142  III.  442,  32  N.  E.  B91 ;  Strong 
V.  Lewis,  204  III.  35,  68  N.  E.  666. 

Section  4069  applies  only  where  a  party 
within  the  state  departs  therefrom  and  the 
cause  of  action  arises  during  his  departure, 
or  where,  after  the  cause  of  action  has 
arisen,  be  dqwrts  and  returns.   This  see* 
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tion  must  be  conBtrued  in  connection  with  $ 
4079. 

Powers  Mercantile  Co.  v.  Blethen,  supra; 
Snoddy  v.  Cage,  6  Tex.  106;  McCormick  v. 
BtftDChard,  BUpra;  Hyman  v.  Bayne,  83  111. 
256;  Wila<ni  v.  Daggett,  88  Tex.  376,  63  Am. 
St.  Rep.  766,  31  S.  W.  618. 

Allshie,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  to  be  determined  in  this 
case  is:  Where  a  debtor  executed  a  promis- 
sory note  in  the  state  of  Kansas,  and  agreed 
to  pay  the  same  at  a  specified  time  and  place 
within  that  state,  and  who  thereafter  re- 
moved to  the  state  of  WashingtoD,  and  re- 
sided there  until  the  bar  of  the  statute  of 
limitations  of  that  state  had  run  against 
the  right  of  action  on  the  contract,  and  the 
debtor  thereafter  came  into  the  state  of 
Idaho,  and  was  sued  upon  the  obligation, 
can  he  here  plead  the  bar  of  the  statute  of 
limitations  of  the  state  of  WashingtooT 
Tile  trial  court  held  that  the  plea  of  the 
statute  of  limitations  of  the  state  of  Wash- 
ington was  good,  and  entered  judf^ent  in 
favor  of  the  defendant.  This  appeal  is 
from  the  judgment  so  made  and  entered. 

The  transaction  out  of  which  this  action 
tLTOae  and  the  circumstances  involving  the 
statute  of  limitations  are  briefly  as  follows: 
On  April  2,  1888,  the  defendant,  Charles 
Theis,  at  Richfield,  Kansas,  executed  and 
delivered  to  I.  D.  West  his  four  promissory 
notes  for  the  sum  of  $2,000  each,  and  there- 
in promised  and  agreed  to  pay  the  same  at 
the  office  of  Ritter  &.  Doubleday  in  the  city 
of  Columbus,  state  of  Kansas.  The  plain- 
tiff here  is  the  widow  of  I.  D.  West,  and 
executrix  of  his  estate.  The  defendant, 
Theis,  left  Kansas  after  the  maturity  of 
two  of  these  notes,  and  before  the  maturity 
of  the  other  two,  and  before  the  statute  of 
limitations  had  run  as  against  any  of  these 
obligations.  He  thereafter  located  in  the 
state  of  Washington,  where  he  resided  con- 
tinuously for  a  period  of  more  than  six 
years,  which  period  is  prescribed,  by  the 
statutes  of  that  state,  as  the  limit  within 
which  actions  of  this  character  must  be  com- 
menced. He  thereafter  came  into  the  state 
of  Idaho,  and  this  action  was  brought 
against  him  on  May  10,  1906.  The  defend- 
ant answered,  admitting  the  execution  of 
the  notes,  as  altered  in  the  complaint,  and 
pleaded  the  statute  of  limitations  of  the 
state  of  Washington  as  a  bar  to  the  action 
in  this  state,  under  i  4079  of  the  Revised 
Statutes  of  1887  of  Idaho. 

The  proper  solution  of  this  question  must 
neoessarily  depend  upon  the  contruction  to 
be  placed  on  H  4069  and  4079  of  the  Re 
vised  SUtuteS  of  1887  of  this  state.  Those 
sections  are  as  follows  i 
17  L.R.A.(N.S.) 


"Sec.  4060.  If,  when  the  cause  of  action 
accrues  against  a  person,  he  is  out  of  the 
state,  the  action  may  be  commenced  within 
the  term  herein  limited,  after  his  return  to 
the  state,  and  if,  after  the  cause  of  action 
accrues,  he  departs  from  the  state,  the  time 
of  his  absence  is  not  part  of  the  time  limited 
for  the  commencement  of  the  action." 

"Sec.  4079.  When  a  cause  of  action  has 
arisen  in  another  state  or  territory,  or  in  a 
foreign  country,  and,  by  the  laws  thereof, 
an  actitm  thereon  cannot  be  maintained 
against  a  person  by  reason  of  the  lapse  of 
time,  an  action  thereon  shall  not  be  main- 
tained  against  him  in  this  state,  except  in 
favor  of  one  who  has  been  a  citizen  of  this 
state,  and  who  has  held  the  cause  of  action 
from  the  time  it  accrued." 

Statutes  similar  to  the  foregoing  have  been 
considered  and  construed  by  the  courts  of 
last  resort  of  a  number  of  the  states,  and 
ditTerent  conclusions  have  been  reached  by 
the  different  courts.  We  shall  not  under- 
take to  review  or  analyze  the  decisions  to 
any  great  extent,  but  shall  rather  consider 
the  reasons  suggested  by  some  of  them,  in 
so  far  as  they  may  throw  light  on  the  stat- 
utes under  consideration.  In  the  first  place, 
it  must  be  conceded  that  the  decisions  from 
Minnesota,  Illinois,  and  Nevada  sustain  the 
contention  made  by  the  respondent  in  this 
case.  Luce  v.  Clarke,  49  Minn.  3S6,  61  K. 
W.  1162;  Powers  Mercantile  Co.  v.  Blethen, 
91  Minn.  339,  97  N.  W.  1056;  Osgood  v. 
Artt  {I.  C.  C.)  U  Bias.  160,  10  Fed.  365; 
Wooley  V.  Yarnell,  142  III.  449,  32  N.  E.  891 ; 
Strong  V.  Lewis,  204  III.  35,  68  N.  E.  656; 
Lewis  V.  Hyama,  26  Nev.  68,  99  Am.  St. 
Rep.  677,  63  Pac.  126,  64  Pac.  817. 

There  is  also  some  support  to  be  found  for 
respondent's  contention,  in  McCormick  t. 
Blanchard,  7  Or.  232;  Freundt  v.  Hahn, 
24  Wash.  8,  85  Am.  St.  Rep.  939,  63  Pac. 
1107;  Snoddy  v.  Cage,  5  Tex.  106;  Wilson 
v.  Daggett,  88  Tex.  375,  63  Am.  St.  Rep. 
766,  31  S.  W.  618.  On  the  other  hand,  ap- 
pellant is  supported  in  her  contention  by 
the  decisions  of  Chevrier  v.  Robert,  6  Mont. 
319,  12  Pac.  702;  Doughty  v.  Funk,  15  Okla. 
643,  4  L.R.A.  (N.S.)  1029,  84  Pac.  484; 
McKee  v.  Dodd.  152  Cal.  637,  14  L.R.A. 
(N.S.)  780,  93  Pac.  864;  Lawson  v.  Tripp 
(Utah)  96  Pac.  520;  John  Shillito  Co.  v. 
Richardson,  102  Ky.  51,  42  S.  W.  847,  and 
McCann  v.  Randall,  147  Mass.  81,  9  Am.  St. 
Rep.  866,  17  N.  E.  76.  There  are  also  cases 
from  other  states  that,  although  not  direct- 
ly in  point,  tend  to  support  the  latter  con- 
tention. 

In  Chevrier  t.  Robert,  supra,  the  supreme 
court  o(  Montana  had  under  consideration 
the  identical  questim  presented  in  this  case, 
and,  in  considering  their  statute,  tii  60 
and  05  of  the  Revised  SUtutes^of  1879  al 
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Montana  territory,  which  correspond  to  |i 
40(tU  aud  4079,  supra,  of  our  Revised  Stat- 
utes of  1887,  in  course  of  the  opinion,  the 
court  said:  "Wlien  an  action  is  brought  in 
the  courts  of  this  territory,  on  a  cau»e  of  ac- 
tion arising  beyond  its  limits,  and  the  stat- 
utes of  limitation  are  invoked,  it  is  only 
necessary  to  inquire  what  are  the  Btatutf» 
of  MonUna,  and,  under  i  6fi  of  the  Code 
of  Civil  Procedure,  to  inquire,  further,  what 
are  the  statutes  of  the  state  or  country 
where  the  cause  of  action  arose  or  origi- 
nated, or,  it  may  be  expressed,  when  the  de- 
mand was  created,  and  first  became  en- 
forceable. Any  other  interpretation  of  the 
law  would  compel  the  creditor  to  trail  the 
debtor  from  one  country  to  another,  and 
ascertain  how  long  he  resided  in  any  par- 
ticular jurisdiction,  and  to  search  the  stat- 
ute books  of  every  foreign  country  tlirough 
which  he  may  have  passed,  and  where- 
in he  may  have  tarried  for  busi- 
ness or  pleasure,  to  see  if,  in  some 
one  or  other  of  them,  his  debt  had 
not  been  barred.  This  could  not  have  been 
the  intention  of  the  l^islature.  Olcott  v. 
Tioga  R.  Co.  20  N.  Y.  226,  76  Am.  Dec.  393. 
We  believe  the  legislature  intended  that  the 
creditor  should  have  the  option  to  say  when 
lie  would  enforce  his  demand,  and  that  the 
only  statutes  lie  need  to  regard  are  those  of 
tlie  forum,  where  he  brings  his  suit,  and  of 
the  place  where  the  debt  was  contracted." 
The  court  concluded  its  consideration  of  that 
case  by  holding  that,  under  the  statute,  the 
court  could  not  consider  the  defendant's 
residence,  or  the  statute  of  limitations  of 
any  state  or  foreign  country  in  whicli  the 
defendant  had  resided,  except  that  of  the 
state  or  country  in  which  the  contract  was 
entered  into,  and  of  the  jurisdiction  in 
which  the  action  was  brought. 

In  Doughty  v.  Funk,  supra,  the  supreme 
court  of  Oklahoma  had  under  consideration 
a  contract  entered  into  in  the  state  of  Kan- 
sas, on  which  suit  was  brought  in  the  terri- 
tory of  Oklahoma.  The  defendant  pleaded 
that  the  action  bad  been  barred  by  tlie  stat- 
utes of  the  state  of  Nebraska,  where  he  had 
lived  for  a  period  exceeding  that  constitut- 
ing a  bar  to  the  action.  The  court  cited  and 
considered  the  provisions  of  the  statutes  of 
Oklahoma,  corresponding,  in  substance,  to  SS 
406d  and  4079  of  our  statute,  and  held  that 
the  defendant  could  not  be  heard  to  plead 
the  bar  of  the  statute  of  Nebraska,  and  that 
the  only  statutes  to  be  considered  in  deter- 
mining whether  the  cause  of  action  was 
barred  were  the  statutes  of  Kansas  and  of 
Oklahoma.  In  discussing  the  meaning  and 
intent  of  the  phrase  "when  a  cause  of  ac- 
tion has  arisen"  (  $  4079),  the  court  said: 
"We  cannot  therefore,  in  determining  the 
meaning  of  the  phrase  under  oonsideration, 
17LJl.A.(N.S.) 


hold  that  a  cause  of  action  has  arisen  only 
when  the  remedy  and  the  right  occur  at  the 
same  time.  But  we  do  hold  that  a  cause  of 
action  arises,  when  the  obligation  was  created 
which  gave  rise  to  a  right  of  action,  as  soon 
as  such  right  accrued  thereon.  Following  this 
definition  of  the  word  'arisen,'  or  the  words 
'has  arisen,'  as  the  same  are  used  in  the 
limitation  statute  of  this  territory  under 
consideration,  and  as  the  same  affects  the 
cause  of  action  involved  in  this  ease,  we 
must  hold  that  such  cause  of  action  arone 
in  the  state  of  Kansas,  and  is  not  barred 
in  this  territory  until  the  some  has  become 
barred  in  the  state  of  Kansas,  or  until  he 
resides  in  Oklahoma  a  sufficient  length  of 
time  for  the  territorial  statute  to  run 
against  that  cause  of  action." 

Section  4069  of  our  statute  corresponds  to 
S  351  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, while  our  i  4079  corresponds  with  { 
361  of  the  California  Code;  and  they  were 
both  evidently  copied  from  the  California 
statute.  As  late  as  January  of  this  present 
year,  in  McKee  v.  Dodd,  supra,  the  supreme 
court  of  California  was  called  upon  to  con- 
strue these  sections,  and  determine  as  to 
whether  a  defendant  could  plead  the  bar  of 
the  statute  of  a  foreign  territory,  in  which  he 
had  resided  a  sufficient  length  of  time  to 
constitute  a  bar,  within  that  jurisdiction. 
In  that  case  the  note  had  been  executed, 
and  was  payable,  in  the  state  of  New  York, 
where  both  parties  resided  at  the  time  of  its 
execution.  After  the  maturity  of  the  obli- 
gation the  defendant  went  to  Europe,  and 
finally  located  in  Hawaii,  where  he  resided 
for  a  sufficient  length  of  time  for  the  bar  of 
the  statute  of  limitations  of  the  territory  of 
Hawaii  t«  run  against  the  right  of  action. 
He  died  in  Hawaii,  leaving  an  estate  in  Cali- 
fornia. Action  -was  thereafter  commenced  in 
California  against  the  administrator  of  his 
estate,  who  pleaded  the  bar  of  the  statute 
of  limitations  of  the  territory  of  Hawaii.  In 
passing  on  the  matter,  and  considering  the 
provisions  of  the  statute,  the  court  said: 
"It  is  at  once  apparent,  then,  that  the  crux 
of  this  matter  is  to  be  found  in  the  true  in- 
terpretation to  be  given  to  the  phrase  'when 
a  cause  of  action  has  arisen.'  Appellant 
contends  that  the  cause  of  action  'arose' 
simultaneously  in  New  York  state  at  the 
time  the  promissory  notes  became  due  and 
payable,  and  also  in  Europe,  where  at  that 
moment  deceased  chanced  to  be;  that  sub- 
sequently the  cause  of  action  arose  succes- 
sively in  every  country  through  which  he 
passed,  and  arose  finally  in  Hawaii  upon  his 
arrival  there.  ...  A  cause  of  action, 
as  Professor  Pomeroy  points  out  with  his 
usual  lucidity  {Remedies  and  ■  Remedial 
Rights,  8S  4S2  et  seq.),  arises  out  of  an 
antecedent  primary  riglitand  corresponding 
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duty,  and  the  delict  or  broach  of  Bucb  pri- 
mary right  and  duty  by  the  person  on  whom 
the  duty  rests.  'Of  these  elements,  tfao 
primary  right  and  duty,  and  the  delict  or 
wnmg  combined,  constitute  the  cause  of  ac- 
tion in  the  l^al  sense  of  the  term,  and  as 
it  is  used  in  the  Codes  of  the  several  states.' 
It  was  the  right  of  plaintiff  to  look  for  pay- 
mait  of  his  debt  at  the  time  it  became  due, 
and  at  the  place  of  payment, — New  York 
state.  It  was  the  duty  of  the  deceased  to 
pay  the  debt,  not  only  wheu  it  became  due, 
but  at  the  place  of  payment, — ^New  York 
state.  His  failure  in  this  regard  gave  rise 
to  the  cause  of  action,  and,  clearly,  there- 
fore, that  cause  of  action  arose  in  the  state 
of  New  York.  In  a  legal  sense  the  cause 
of  action  cannot  have  two  places  of  origin. 
It  can  arise  in  but  one  place,  and  that,  in 
such  a  case  as  this,  is  wnere  the  note  in 
payable  and  the  payee  resides."  The  court 
concludes  its  consideration  of  that  case  by 
holding  that  the  defendant  could  not  suc- 
ceaafully  plead  the  bar  of  the  statute  of  the 
territory  of  Hawaii.  See  also  Hiller  v. 
Burlington  A  M.  River  R.  Co.  70  N.  Y.  223; 
Omaha  Nat.  Bank  v.  Lindsay,  41  Wash.  531, 
84  Pac.  11;  Drake  y.  Found  Treasure  Min. 
Co.  (C.  C.)  53  Fed.  474. 

The  latest  judicial  expression  on  this  sub- 
ject, to  which  our  attention  has  been  called, 
is  that  found  in  Lawson  t.  Tripp,  supra,  de- 
cided'by  the  supreme  court  of  UCah,  March 
28th  of  this  year.  The  court  there  was  con- 
sidering the  prorisions  of  fi§  288S  and  2880 
of  the  Revised  Statutes  of  1898  of  Utah, 
which  eorrespond  to  our  8  9  4069  and  4079. 
Auagraphs  1  and  5  of  the  syllabus  to  that 
caae  itate  very  clearly  the  holding  of  tne 
court  as  to  the  meaning  of  these  two  sec- 
tions  when  considered  together,  and  are  as 
fidlowi: 

The  word  'return,'  in  Rev.  Stat.  1888, 
S  2888,  proTiding  that  'if,  when  the  cause  of 
action  accrues  against  a  person,  he  is  out 
of  Uie  state,  the  action  may  be  commenced 
within  the  term  herein  limited  after  his 
return  to  the  state,'  as  applied  to  absent 
debtors,  includes  nonresidents,  as  well  as 
citizens  of  the  state  who  have  gone  abroad 
and  returned  to  the  state,  the  words  'return 
to  the  state'  being  equivalent  to  'come  into 
the  state.  [In  support  of  this  holding,  see 
authorities  cited  in  the  opinion.]'" 

"(6)  A  cause  of  action  consists  in,  first, 
the  primary  right  and  the  facts  from  which 
it  flows,  and,  second,  the  breach  of  that 
right  and  facts  constituting  such  breach, 
which  elements,  taken  together,  create  ii 
remedial  right." 

We  find,  therefore,  from  an  examination 
of  the  foregoing  decisions  of  courts  of  lant 
resort,  in  considering  and  passing  upon  the 
meaning  and  intent  of  these  statutes,  that 
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they  hold:  First,  tliat  5  4069  has  reference 
to  the  time  when  a  right  of  action  arises, 
or  the  right  to  commence  au  action  has 
arrived,  and  that  the  period  excluded  from 
the  computation  of  time  applies  both  to 
residents  and  nonresidents  of  the  state,  and 
that  the  words  "after  his  return  to  the 
state"  refer  as  well  to  one  who  comes  into 
the  state,  who  has  never  before  been  in  the 
state,  as  to  one  who  has  departed  from  the 
state,  and  returns  to  its  jurindiction ;  sec- 
ond, that  S  4079,  in  referring  to  ''a  cause  of 
action  that  has  arisen  in  another  state," 
has  reference  to  the  state  or  jurisdiction 
in  which  the  contract  or  obligation  was  to 
be  performed  or  discharged,  and  has  no 
reference  whatever  to  any  intermediate  state 
or  jurisdiction  through  which  the  defendant 
may  travel,  or  in  which  he  may  reside,  be- 
tween the  time  of  executing  the  contract  and 
the  commencement  of  the  action  thereon. 

We  shall  not  attempt  to  review  the  au- 
thorities supporting  the  respondent's  con- 
tention more  than  to  say  that  the  reason- 
ing employed  therein  does  not  appeal  to  us 
as  sound  or  logical,  nor  do  they  seem  to 
us  to  portray  or  set  forth  the  true  meaning 
or  intent  of  these  statutory  provisions.  For 
example,  in  Luce  v.  Clarke  the  court  holds, 
in  substance,  that,  where  a  .debt  is  made 
payable  according  to  the  terms  of  the  con- 
tract in  one  state,  and  when  it  becomes  due 
the  debtor  resides  in  another  state,  the 
"cause  of  action"  cannot  be  said  to  have 
arisen  in  the  state  where  the  debt  is  pay- 
able, for  the  reason  that  the  debtor  is  not 
personally  within  its  jurisdiction.  This  is 
substantially  the  same  position  taken  in 
Osgood  V.  Artt.  To  our  minds  there  is  a 
patent  fallacy  in  this  contention.  Whenever 
a  debt  becomes  due,  and  is  not  paid  in 
accordance  with  the  terms  of  the  contract, 
a'  cause  of  action  thereupon  arises.  This 
exists  as  an  absolute  and  unqualified  right, 
independent  of  where  the  debtor  may  be. 
His  absence  from  the  state  in  no  way  affects 
the  right  of  the  creditor  to  commence  his 
action.  His  absence  from  the  jurisdiction 
simply  affects  the  service  of  process,  and 
avoids  the  possibility  of  the  creditor  secur- 
ing a  personal  service  on  the  defendant,  and 
a  personal  judgment  against  him;  but  it  in 
no  way  affects  a  judgment  in  rem  against 
any  proper^  he  may  have  within  the  juris- 
diction, nor  does  it  affect  the  right  to  com- 
mence the  action.  Indeed,  the  action  must 
be  commenced  before  process  can  issue.  Rev. 
Stat.  1887,  8B  4138  and  4139.  It  seems  to 
us  a  strange  and  novel  doctrine  to  hold  that 
a  debtor  may,  by  his  own  acts,  without  the 
knowledge  or  consent  of  his  creditor,  create 
for  himself  a  defense  that  can  defeat  the 
creditor's  right  of  recovery.  When  the  debt- 
or enters  into  *  eontraet,  within  a  jurisdie- 
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tion,  to  pay  a  certain  sum  of  money  with- 
in that  jurisdiction,  a  duty  and  obligation  at 
once  arisea,  requiring  him  to  discharge  the 
act  at  the  time  and  place  contracted,  and 
the  creditor  has  a  right  to  assume  that  he 
will  be  there,  at  the  time  and  place  when 
and  where  the  obligation  matures,  ready  to 
discharge  it.  The  debtor,  in  the  face  of 
his  contract,  should  not  be  allowed  to  select 
the  jurisdiction  in  which  he  will  establish 
his  residence,  and  thereby  set  the  statute 
of  limitations  of  a  foreign  jurisdiction  to 
running  against  his  creditor,  without  thtt 
latter's  consent;  nor  should  the  creditor  be 
r<><)uired  to  keep  a  detective  force  in  order 
to  keep  track  of  his  whereabouts,  and  the 
various  jurisdictions  in  which  he  locates, 
and  a  law  firm  to  keep  bim  posted  as  to  the 
statutes  of  limitations  of  those  several  ju- 
risdictions. If  the  debtor  fails  to  discharge 
his  obligation  in  accordance  with  his  con- 
tract, and  to  keep  faith  with  his  creditor, 
he  ought  not  to  be  heard  to  plead,  a«  a  bar 
in  (me  jurisdiction,  that  he  had  previously 
acquired  the  defense  of  the  statute  of  limita- 
tions by  residing  in  another  state  for  the 
period  establishing  the  bar.  It  should  be 
remembered  that  the  statute  of  limitation? 
is  not  a  defense  to  the  action,  but  is  rather 
a  plea  to  the  r^nedy.  Chemung  Min.  Co. 
V.  Hanley,  9  Idaho,  794,  77  Pac.  226.  The 
fact  that  a  man  pleads  the  statute  of  limi- 
tations does  not  pay  his  debt.  He  still 
owes  it  just  the  same,  but  it  deprives  the 
creditor  of  his  remedy,  on  the  theory  that 
he  has  been  guilty  of  laches  and  unreason- 
able delay  in  not  prosecuting  his  claim  with- 
in the  period  prescribed  by  the  statute.  If, 
howev'er,  the  debtor  should  not  plead  this 
statute,  a  valid  judgment  might  obtained 
against  him,  even  half  a  century  after  the 
execution  of  the  contract. 

Another  thing  that  is  of  vital  Importance, 
in  this  and  similar  cases,  ia  that,  under  the 
law  of  the  state  where  the  contract  was 
made,  it  is  atill  enforceable.  As  in  this  case, 
under  the  statute  of  Kansas,  the  bar  of  the 
statute  of  limitations  ceased  to  run  when 
Theis  removed  from  the  Jurisdiction,  and 
at  the  time  this  action  was  commenced  it 
could  have  been  maintained  under  the  laws 
of  that  state,  and  a  judgment  t»  rem  oould 
have  been  entered  against  any  properly  he 
might  have  had  in  that  state,  or,  indeed,  a 
personal  judgment  might  have  been  recovered 
against  him  had  he  been  within  the  juris- 
diction. Now,  we  do  not  think  it  was  the 
purpose  or  intention  of  {  4079  of  our  statute 
to  relieve  a  man  from  his  liability,  on  an 
obligation  incurred  in  a  foreign  state,  by 
reason  of  the  plea  of  the  statute  of  limi- 
tations of  another  state,  or  of  any  country, 
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except  that  particular  state  in  which  the 
contract  was  executed,  and  the  slate  in 
which  it  is  sued  upon.  The  state  to  which 
that  section  refers  is  evidently  the  state  in 
which  the  contract  was  to  be  performed. 
That  is  clearly  the  state  referred  to  by  the 
expression  "has  arisen  in  another  state." 
In  our  opinion  it  is  the  intention  of  our 
statute  to  avail  a  debtor,  who  has  entered 
into  a  contract  to  be  performed  in  a  foreign 
state,  of  two,  and  only  two,  pleas  of  the  bar 
of  the  statute  of  limi^tions:  First,  he  may 
show  that  he  has  resided  in  this  state  fur 
a  period  exceeding  that  of  the  bar  of  the 
statute  of  limitations  of  thia  state;  second, 
he  may  show  that  the  cause  of  action  ia 
barred  by  the  statute  of  limitations  of  the 
state  in  which  it  was  to  be  performed.  Be- 
yond this  he  may  not  go. 

Counsel  for  respondent  urge  that  thia 
court  approved  Luce  v.  Clarke,  49  Minn.  356, 
51  N.  W.  1162,  in  Alspaugh  v.  Reid,  6  Idaho, 
223,  55  Pac.  360,  and  that,  on  the  authority 
of  the  latter  case,  and  its  approval  of  the 
Minnesota  decision,  the  trial  court  sustained 
defendant's  plea  in  this  case,  and  according- 
ly followed  the  line  of  authorities  cited  by 
respondent.  It  ia  true  that  this  court, 
in  the  Alspaugh-Reid  Case,  cited  and  ap- 
proved Luce  V.  Clarke;  but  anything  like  a 
close  examination  of  that  case  discloses  the 
fact  that,  the  court  did  not  have  the  ques- 
tion here  involved  before  jt,  nor  was  the  in- 
quiry presented  as  to  when  and  where  a 
cause  of  action  arises  within  the  meftninK 
of  our  statute  of  limitations.  It  is  also 
worthy  of  note  that  the  quotation  from 
Luce  V.  Clarke,  contained  in  the  original 
opinion,  is  not  entirely  in  harmony  with  the 
comment  of  the  court  in  denying  the  peti- 
tion for  rehearing.  There  it  is  said  that 
"a  cause  of  action  would  arise  if  payment 
was  not  made  as  stipulated."  It  will  also 
be  observed  that  the  opinion  in  that  cau. 
denying  the  petition  for  rehearing,  confuses 
the  cause  of  action,  or  right  of  action,  with 
the  power  to  serve  proceas  or  acquire  per- 
sonal jurisdiction,  and  thereupon  concludes 
that  a  creditor  might  have  a  cause  of  action, 
and  yet  not  be  able  to  "bring  his  suit  be- 
cause of  the  absence  of  the  defendant." 
This  expression  is  entirely  misleading,  and 
contrary  to  sound  reasoning  and  l^^al  prin- 
<»ples.  It  only  serves,  however,  to  illus- 
trate the  unwisdom  and  danger  of  a  court 
discussing  and  passing  upon  questions  that 
'are  not  involved  in  the  ease. 

The  trial  court  erred  in  allowing  the  plea 
the  statute  of  limitations  of  the  state  of 
Washington,  and,  for  that  reason,  the  Judg- 
ment must  be  reversed,  and  it  is  so  ordert>d. 
and  a  new  trial  is  granted,  and  tlra  cause  is 
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hfrAf  remanded.  Coeta  awarded  in  favor 
of  appellant. 

Stewart,  J.,  concurs. 
SallWan.  J.,  did  not  sit  at  the  hearing, 
and  took  no  part  in  the  decision. 
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SARAH  SAXTON,  Appt., 

V. 

SOPHIE  KRUMM. 

(—  Md.  — ,  68  Atl.  1058.) 

Will  —  undue  Influence  —  presumption. 

I'ndue  influence  in  the  making  of  a  will 
cannot  he  inferred  from  the  mere  tact  that 
it  waa  in  favor  of  one  with  whom  teatator 
had  maintained  illieit  relationn.  and  waa 
contrary  to  his  expreiiBed  intention  of  leav- 
infC  hiH  property  to  a  dependent  aiBter,  who 
had  cared  for  him  in  his  youth. 

(February  26,  1908.) 


APPEjVL  hy  caveator  from  a  judgment  of 
the  Circuit  Court  for  Alleghany  Coun- 
ty sustaining  the  will  of  Christian  F.  Young, 
deceased.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mesars.  A.  O.  Strtte  and  O.  D.  Waca- 
man  for  appellant. 
Mr.  Alexander  ArraatronB  for  aj^llee. 

Burke,  J.,  delivered  the  opinion  of  the 
court: 

A  paper  writing,  dated  the  14th  day  of 
January,  1899,  purporting  to  be  the  last 
.will  and  testament  of  Christian  F.  Young, 
was  offered  for  probate  in  the  orphans' 
court  of  Washington  county.  By  tiiis  paper 
the  testator  gave  and  bequeathed  to  Mn. 
Lewis  Krumm  his  house  and  lot  situated 
in  Watsontown,  Penhsylvania,  and  all  his 
money  in  banks,  and  all  notes  and  bonds, 
and  all  valuables  in  his  name  and  in  his 
possession,  if  she  survived  him.  On  the  pe- 
tition and  caveat  of  the  appellant,  who  is  a 
sister  of  the  testator,  three  issues  were  sent 
to  the  circuit  court  for  Washington  county 


Coam  Note,  —  Xffect  of  meretrMoum  re- 
laUona  hetween  teatetor  and  bene- 
fbetary  on  validity  of  devise  or  be- 

As  to  the  character  of  presumption  of 
undue  influence  as  to  a  gift  to  mistrens,  see 
note  to  Piatt  v.  Elias,  11  L.R.A.(N.S.)  654. 

Effect  of  meretricious  relatione  upon  the 
validity  of  gifts  between  the  parties  thereto 
is  not' considered  in  this  note.  The  cases 
are  limited  to  the  validity  of  devises  or  leg- 
acies. 

At  the  threshold  of  the  question  here  un- 
der conuderation,  it  is  well  to  remember 
that  undue  influence  u  the  exercise  of  sufli- 
cient  force,  coercion,  or  ovcrpersuasion  to 
destroy  the  free  agency  and  will  power  of 
the  t^tator,  and  so  to  dominate  his  mind 
as  to  constrain  him  to  do  what  he  would 
not  have  done  if  such  influence  had  not  been 
exercised.  To  hold  that  the  mere  existence 
of  meretricious  relations  between  a  testator 
and  a  legatee  or  devisee  will  raise  a  pre- 
sumption of  undue  influence  would,  there- 
fore, Tequirc  the  inference  from  such  a  rela- 
tion, not  only  that  the  devisee  or  I^iatee 
had  an  influence  over  the  testator,  but  that 
this  influence  waa  so  exercised  as  to  destroy 
the  liberty  and  free  agency  of  the  testator, 
and  to  substitute  for  bin  will  the  will  of  the 
devisee  or  l^i^atee  in  question.  The  bare 
statement  of  the  proposition  shows  the  fal- 
lacy of  such  a  doctrine.  It  is  hardly  neces- 
sary to  say  that  no  court  sustains  it,  al- 
Uiough  the  language  used  in  a  few  cases  in 
considering  the  existence  of  such  a  relation 
as  an  element  to  be  considered  with  other 
facts  in  determining  as  a  fact  whether  or 
not  influence  existed  and  was  unduly  exer- 
eined,  lias  lieen  tortiously  eonstnipcl  to  sus- 
tain it.  The  existence  of  such  a  relation  is 
an  element  entitled  to  more  or  less  weight 


in  determining  whether  the  will  under  con- 
sideration was  the  free  and  voluntary  prod- 
uct of  the  testator's  own  mind,  or  whether 
it  was  induced  by  the  influence  of  another, 
so  exercised  as  to  overcome  the  free  agen^ 
of  the  testator.  When  an  influence  is  so 
exercised, — no  matter  in  what  manner  ob- 
^  tained,  whether  ttiroueh  meretricious  rela- 
'  tions,  or  in  some  lawful  manner,  as  through 
the  relation  of  husband  and  wife,  or  parent 
and  child, — it  will  invalidate  the  will.  It 
does  not  follow,  however,  that,  in  determin- 
ing the  existence  and  exercise  of  undue  in- 
fluence, no  distinction  is  recognized  between 
the  exercise  of  such  influence  as  arises  from 
a  lawful  relation  and  a  meretricious  and 
unlawful  one.  In  the  latter  case,  however, 
the  mere  relation  itself  raises  no  presump- 
tion of  undue  influence,  and  in  and  of  itself 
is  not  proof  of  undue  influence  sufficient  to 
invalidate  a  will. 

As  was  said  by  the  court  in  Wingrove  v. 
Wingrove,  L.  R.  11  Prob.  Div.  81:  "A 
Young  man  may  be  caught  in  the  toils  of  a 
harlot,  who  makes  use  of  her  influence  to 
induce  him  to  make  a  will  in  her'  favor,  to 
the  exclusion  of  his  relatives.  It  is  unfor- 
tunately quite  natural  that  a  man  so  en- 
tangled should  yield  to  that  influence  and 
confer  large  bounties  on  the  person  with 
whom  he  has  been  brought  into  such  rela- 
tion ;  yet,  the  law  does  not  attempt  to  guard 
against  those  contingencies.  ...  To  he 
undue  influence  in  the  eye  of  the  law  there 
must  be — to  sum  it  up  in  a  word — coercion. 
It  must  not  be  a  case  in  which  a  person  has 
been  induced  by  means  such  as  I  have  sug- 
gested to  you.  to  come  to  a  conclusion  that 
he  or  she  will  make  a  will  in  a  particular 
person's  favor,  because,  if  the  testator  has 
only  been  persuaded  or  induced  by  consid- 
erations which  yon  may  condemn,  really 
and  truly  to  intend  to  give  his  property  to 
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for  trial.  The  first  ibbim  related  to  the  exe- 
cution and  attestation  of  the  will;  and  the 
second  and  third  issues  related  to  fraud  and 
undue  influence  exercised  and  practised  up- 
on the  testator  In  the  making  of  the  will. 
The  case  was  removed  to  the  circuit  court 
for  Alleghany  county.  The  trial  in  thai 
court  resulted  in  a  verdict  for  the  defendant 
upon  each  of  the  issues.  This  record  brings 
up  for  review  certain  rulings  of  the  lower 
court  made  during  the  trial.  There  are 
three  exceptions  in  the  record.  Two  relate 
to  rulings  upon  questions  of  evidence  and 
one  to  the  action  of  the  court  upon  the 
prayers.  At  the  close  of  the  plaintiff's  case 
the  court  granted  three  prayers  by  which 
the  jury  were  instructed  to  find  their  verdict 
for  the  defendant  upon  each  ispue. 

another,  though  you  ma^  disapprove  of  the 
act,  yet  it  is  strictly  legitimate  in  the  sense 
of  ita  being  legal.  It  is  only  when  the  will 
of  the  person  who  becomes  a  testator  is  co- 
erced into  doing  that  which  he  or  she  does 
not  desire  to  do,  that  it  is  undue  influence. 
.  .  .  If,  therefore,  the  act  is  shown  to 
be  the  result  of  the  wish  and  will  of  the 
testator  at  the  time,  then,  however  it  has 
been  brought  aljout, — for  we  are  not  deal- 
ing with  a  case  of  fraud, — though  you  may 
contlemn  the  testator  for  having  such  a 
wish,  though  you  may  condemn  any  per- 
son who  has  endeavored  to  persuade,  and 
has  succeeded  in  persnading,  the  testator  to 
adopt  that  view,  still  it  is  not  undue  influ- 
ence." 

The  same  line  of  thought  was  expressed 
in  Re  Hamilton,  29  Misc.  724,  82  N.  Y. 
Supp.  820,  wherein,  after  commenting  on  the 
fact  that  the  right  of  a  person  during  life 
to  do  as  he  will  witti  his  own  proper^, 
BO  long  as  there  is  no  actual  violation  of  the 
civil  or  criminal  law,  was  universally  rec- 
ognised, the  court  continued;  "Strangely, 
however,  there  seems  to  be  a  widespread  im- 
pression that  a  different  state  of  affairs  ex- 
ists after  a  person  is  dead,  and  that  in 
such  case  this  court,  or  some  other  court, 
has  power  to  come  in  and  interfere  .  .  . 
in  bis  testamentary  disposition  of  his  pn^- 
erty.  This  la  not  the  fact.  A  person  who 
could  not, be  interfered  with  b^  anyone  in 
his  lifetime  as  to  the  disposition  of  his 
property  can,  if  mentally  competent  and 
free  from  undue  influence,  insure  by  his  will 
virtually  the  same  absolute  immunity  of 
that  property  from  outside  interference 
after  his  death.  Probate  of  a  will  cannot 
be  refused  merely  because  the  court  consid- 
ers that  the  will  is  absurd,  unjust,  unnat- 
ural, cruel,  immoral,  or  improper,  and  that 
the  testator  was  wicked  or  unjust." 

This  doctrine,  although  not  always  based 
on  this  line  of  reasoning,  is  well  settled.  It 
was  applied  or  recogniited  in  the  following 
cases  as  to  devises  or  iKKpiests  by  a  man 
to  a  woman  with  whom  he  wan  having 
either  illicit  or  adulterous  relations:  Dun- 
lap  v.  Robinson,  28  Ala.  100  (bequest  in 
favor  of  mistress  and  children  as  result  of 
17  L.BJk.  (N.S.) 


The  main  and  practically  the  only  que** 
tion  in  the  case  arises  under  the  second 
prayer  granted  by  the  court.  By  this  in- 
struction the  jury  were  told  that  the  plain- 
tiff had  offered  no  legally  sufficient  evidence 
to  show  that  the  will  in  question  was  pro- 
cured by  undue  influence.  The  testator  un- 
doubtedly had  the  right  to  dispose  of  his 
property  in  any  manner  he  deemed  proper, 
consistent  with  the  policy  of  the  law,  and 
it  is  no  valid  objection  to  the  will  that  he 
gave  his  property  to  a  stranger  in  blood, 
provided  be  was  mentally  competent  to  exe- 
cute a  valid  deed  or  contract,  and  wax  free 
from  undue  influence  at  the  time.  There 
is  not  the  slightest  evidence  that  Christian 
F.  Young  was  not  fully  competent  to  make 
the  will  in  question.    The  issues  of  fraud 

illicit  cohabitation)  ;  Pool  v.  Pool,  35  Ala. 
12  (bequest  in  favor  of  mistress  and  chil- 
dren woo  were  slaves);  Stant  v.  American 
Security  ft  T.  Co.  28  App.  D.  C.  26;  Waters 
v.  Reed.  129  Mich.  131,  88  N.  W.  394  (such 
relation  is  a  circumstance  entitled  to  be 
considered  by  the  jury) ;  Weston  v.  Hanson 
(Mo.)  HI  S.  W.  44;  Sunderland  v.  Hood. 
84  Mo.  293;  Westbrook  V.  Wilson,  136  N.  G. 
400.  47  S.  E.  467;  Howell  v.  Troutman,  53 
N.  C.  (8  Jones,  L.)  304  (bequest  to  illegiti- 
mate child) ;  Smith  v.  Smith,  48  N.  J.  Eq. 
566,  25  AtL  11  (bequest  to  natural  children 
at  instance  at  mistress,  to  exclusion  of  wife 
and  lawful  children) ;  Re  Middleton,  68  N. 
J.  Eq.  584,  69  Atl.  454,  Afiirmed  in  68  N.  J. 
E<|^.  798,  64  Atl.  1134  (mistress  chief  bene- 
ficiary ) ;  Schuchhardt  v.  Schuchhordt,  62 
S.  J.  Eq.  710,  49  Atl.  486  (bequest  to  il- 
legitimate child)  ;  Re  Rand,  28  Misc.  466, 
59  N.  Y.  Supp.  1082  (mere  meretricious 
relation  not  sufficient  to  prove  undue  influ- 
ence);  Re  Hamilton,  supra;  Re  Jones.  85 
N.  Y.  Supp.  294  (third  person  beneficiary)  : 
Re  Mondorf,  110  N.  Y.  4.50.  18  N.  E.  2.in 
(right  of  competent  testator  to  make  any 
disposition  of  his  property  which  pleasoH 
him  will  not  be  curtailed  on  moral 
grounds)  ;  Rudy  v.  Ulrich,  69  Pa.  177.  8 
Am.  Rep.  238  (illegitimate  child  benefici- 
ary) ;  Main  v.  Bjder,  84  Pa.  217  (wife  and 
child  excluded  in  favor  of  mistress  and  her 
children,  with  whom  testator  had  resided 
many  years)  ;  Wainwright's  Appeal,  89  Pa. 
220  (adulterous  relation  not  sufRcient  evi- 
dence of  undue  influence)  ;  Johnson's  Ap- 
peal, 159  Pa.  630,  28  Atl.  448;  Lewis's  Es- 
tate, 210  Pa.  599.  60  Atl.  260;  AUshouse 
V.  Kelly,  210  Pa.  662.  69  Atl.  88  (wife  and 
children  excluded);  Houser  v.  Lightner.  42 
Phila,  T^g.  Int.  289  (adulterous  relation 
not  sufficient  to  establish  allegation  of  un- 
due influence)  ;  Re  Gordon,  28  Pittsb.  L.  J, 
N.  S.  78  (illicit  relation  will  not  raise  pre- 
sumption of  undue  influence)  ;  Heilbrun's 
Estate,  0  Pa.  Co.  Ct.  350  (such  relation  is 
not  proof  of  undue  influence  and  does  not 
(five  rise  to  presumption);  Mullen  v.  Mc- 
Keon,  25  R.  I.  305.  55  Atl.  747  (fact  of  il- 
licit relations,  together  with  other  facts, 
held  to  show  undue  influence) ;  0*KeaU  t. 
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and  tuidoe  influence  uaunie  his  testamen- 
tary capacity.  It  is  not  pretended,  nor  is 
there  a  particle  of  cTidence  in  the  record  to 
show,  that  the  will  waa  procured  by  fraud; 
but  it  waa  eameatly  contended  that  the  rec- 
ord contains  sufficient  evidence  to  have  jus- 
tified the  jury  in  finding  that  the  will  was 
procured  by  undue  influence.  Upon  this 
issue,  the  burden  was  upon  the  plaintiff, 
and  she  was  obliged  to  offer  evidence  tend- 
ing to  show  that  the  will  was  the  product 
of  an  influence  exerted  upon  the  testator  to 
such  lb  d^[ree  as  to  amount  to  force,  or 
coercion,  or  by  importunities  which  he  could 
not  'resist,  so  that  the  motive  was  tanta- 
mount to  force  or  fear.  This  is  the  estab- 
lished law  in  this  state,  and  has  been  ap- 
plied in  numerous  adjudged  cases  in  this 

Fan,  1  Kieh.  L.  83;  Farr  t.  Thompson, 
Chevea.  L.  S7  (bequest  to  offspring  of  co- 
habitation with  slaves);  Bryant  v.  Fierce, 
fl5  Wis.  331,  70  N.  W.  207  (verdict  of  jury 
invalidating  will  for  undue  influence  sus- 
tained). 

The  same  result  was  reached  as  to  a  de- 
vise or  bequest  by  a  testatrix  in  favor  of  a 
man  with  whom  she  bad  unlawfully  cohab- 
ited. In  Re  Willford  (N.  J.)  61  Atl.  601, 
wherein  such  a  bequest  was  said  to  raise  no 
prsaumption  against  its  validity,  and  was 
only  a  circumstance  calling  for  a  careful 
scrutiny. 

In  eonstdering  the  validity  of  a  bequest  by 
awoman  toa  man  with  whom  she  had  unlaw- 
fully cohabited,  the  court,  in  Monroe  v.  Bar- 
clay, 17  Ohio  St.  302,  93  Am.  Dec.  620,  said: 
It  is  the  policy  of  the  law  to  spcure  to 
everyone  the  right  to  dispose  of  his  prop- 
erty according  to  bis  individual  will,  and 
the  only  illegal  influence  is  that  which 
places  the  freedom  of  a  testator's  will  un- 
der some  kind  of  restraint;  and  therefore 
it  matters  not  what  may  be  the  onRin  or 
character  of  any  influence  operating  upon 
a  testator,  if  it  does  not  place  him  under 
any  restraint.  "It  would  seem  to  follow, 
also,  that  it  would  be  equally  immaterial 
how  an  individual  may  nave  acquired  an 
influence  over  a  testator,  unless  such  influ- 
ence is  exerted  in  a  manner  that  tends  to 
restrain  the  free  exercise  of  his  will  in  the 
disposition  of  his  property." 

This  doctrine  was  also  recognized  as  to 
devises  or  bequests  by  a  woman  to  a  man 
with  whom  she  had  unlawfully  cohabited, 
in  the  following  cases:  Re  Westerman,  29 
Misc.  409,  61  N.  Y.  Supjp.  1066:  Re  Evans, 
81  App.  Div.  836,  81  N.  Y.  Bupp.  1125; 
Dickie  v.  Carter,  42  111.  376  (improper  re- 
lation insufficient;  must  be  proof  of  exer- 
cise of  improper  influence)  :  Stewart  v. 
Lyons,  54  W.  Va.  666,  47  S.  E.  442. 

"This  doctrine  has  also  been  applied  as  to 
devises  or  bequests  where  the  reputed  rela- 
tion between  the  parties  is  lawful,  although, 
a«  matter  of  fact,  it  is  unlawful.  Moore 
V.  Heineke.  119  Ala.  627,  24  So.  374;  Re 
Raflino,  lit  Cal.  ."104;  48  Pac.  127;  Wen- 
ning  V.  Treple,  144  Ind.  189,  41  K.  E.  000; 
17L£.A.(N*.8.) 


^  court.  Davis  v.  Calvert,  5  Gill  k  J.  269, 
25  Am.  Dec.  282 ;  Higgina  v.  Carlton,  28  Md. 
125,  92  Am.  Dec.  666;  Layman  v.  Conrey, 
60  Md.  286;  Stirling  v.  Stirling,  64  Md. 
138,  21  Atl.  273 ;  Zimmerman  v.  Bitner,  79 
Md.  128,  28  Atl.  820.  In  Somers  v.  McCready, 
96  Md.  439,  53  Atl.- 1117,  where  the  ques- 
tion now  before  ua  was  under  consideration, 
the  court,  speaking  through  the  late  Judge 
Jones,  said:  "From  what  thus  appears  to 
be  the  rule  of  law  by  which  we  are  to  be' 
guided  in  the  inquiry  aa  to  the  sufficiency 
of  evidence  to  support  a  charge  of  undue  in- 
fluence in  the  procuring  of  a  will,  it  is  not 
sufficient  to  condemn  and  avoid  the  will  to 
And  that  there  was  influence  which  affected 
the  testator's  disposition  of  his  property ; 
but  it  must  be,  to  vitiate  hia  act,  such  influ- 

Porschet  v.  Porschet,  82  Ey.  93,  SO  Am. 
Rep.  880. 

Of  course,  if  the  devisee  or  legatee  in- 
duced the  testator  or  testatrix  to  believe 
the  relation  was  lawful,  and  the  devise  or 
ibequeat  waa  made  because  of  this  belief,  it 
might  be  void  on  the  ground  of  fraud.  That 
question,  however,  is  not  here  under  con- 
sideration. See  Moore  v.  Heineke,  supra. 
Nor  ia  a  subsequent  marriage  between  par- 
ties theretofore  living  in  meretricious  rela- 
tions with  each  other,  even  tiiough  made 
for  the  purpose  of  thereby  influencing  the 
testator,  sufficient  to  invalidate  a  will. 
Maynard  v.  Tyler,  168  Mass.  107,  46  N.  E. 
413.  The  effect  of  undue  influence,  bow- 
ever,  cannot  be  overcome  by  such  marriage. 
Reichenbach  v.  Ruddach,  127  Pa.  664,  18 
Atl.  432. 

As  stated  in  general,  the  courts  recognise 

a  distinction  between  influence  exerted  by  or 
through  a  lawful  relation,  and  that  exert- 
ed through  a  meretricious  relation.  Co- 
ercion will  be  inferred  from  much  less  evi- 
dence under  the  latter  status  than  under  tlie 
former.  Thus,  in  Smith  v.  Henline,  174 
III.  184,  51  N.  E.  227,  considering  this  sub- 
ject, the  court  said:  "The  existence  of  an 
illicit  relation  between  a  deceased  testator 
and  his  mistress  will  not  give  rise  to  a  pre- 
sumption of  undue  influence  as  a  matter  of 
law;  but  undue  influence  ia  more  readily  in- 
ferred in  case  of  a  will  made  in  favor  of  a 
mistress  than  in  the  case  of  a  will  in  favor 
of  a  wife.  The  existence  of  the  relation  is  a 
circumstance  to  be  considered  by  the  jury 
along  with  other  facts  in  the  case.  'The  in- 
fluence of  a  lawful  relation  may  result  in 
testamentary  disposilions  which  ought  not 
to  be  set  aside,  when,  if  they  resulted  from 
the  influence  of  an  unlawful  and  immoral 
relation,  they  would  produce  deep  suspicion,' 
the  question  to  be  determined  being  whether 
the  influence  exerted  waa  undue  or  not.  The 
jury  have  a  right  to  consider  the  fact  of  the 
unlawful  relationship,  where  there  ia  proof, 
as  there  is  in  the  case  at  bar,  tending  to 
show  constraint  and  interference,  impaired 
mental  capacity,  a  loan  of  will  power  and 
sickness  or  disease,  at  the  time  of  the  mak- 
ing of  the  will.'*  _  , 
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ence  as,  at  the  time  he  was  making  auch 
dispoaitioR,  dominated  bis  will,  took  away 
his  free  agency,  and  prevented  the  exercise 
of  judgment  and  choice  by  him.  There  may 
have  been  advice,  suggestion,  or  importu- 
nity going  to  affect  his  purpose  and  his  act 
in  the  disposition  he  chooses  to  make,  yet, 
if  he  had  testamentary  capacity  and  was 
free  and  unconstrained  in  his  volition  at  the 
time  of  making  his  will,  the  influence  that 
may  have  inspired  it  or  any  of  its  provi- 
sions will  not  be  that  influence  which  the 
lArW  denounces  as  undue.  The  inquiry  to  be 
made  in  any  given  case  goes  to  the  efTect  of 
the  influence  in  bringing  about  the  testa- 
mentary act,  and  how  the  effect  was  pro- 
duced, and  includes,  first,  the  existence  of 
the  influence ;  second,  the  opportunity  for  it 
to  be  exerted;  and,  third,  its  actual  exer- 


cise or  operation  to  the  extent  and  in  sach 
a  way  as  to  make  the  act  in  question  tho 
product  of  the  influence  uncontrolled  by  and 
irrespective  of  any  volition  on  the  part  of 
the  testator."  When  the  evidence  contained 
in  tliis  record  is  tested  by  this  well-estab- 
lished rule,  is  it  legally  sufficient  to  sup- 
port the  issue  of  undue  influence? 

The  testator  died  at  Hagerstown,  Mary- 
land, in  December,  1904.  His  wife  had  died 
in  1897.  His  only  heirs  at  law  were  two 
sisters,  one  of  wh<mi  is  the  appellant,  and 
some  nephews  and  nieces,  children  of  two 
deceased  sisters.  Mrs.  Raxton,  the  appellee, 
is  a  widowed  sister  of  the  testator,  and  was 
about  sixty-three  years  of  age  at  the  time 
of  his  death,  and  is  dependent  upon  others 
for  her  support.  When  the  testator  was  a 
boy,  she  had  taken  care  of  him.  Shortly 


And  in  Forschet  Forschet,  auprm,  the  | 
court  Mid:  "A  distinction  may,  and  doubt- 
less  would,  exist  between  the  ordinary  in- 
fluence of  a  lawful  relation  and  that  of  an 
unlawful  relation.  The  exercise  of  an  influ- 
ence that  must  naturally  exist  by  reason  of 
the  lawful  relation  would  not  be  improper, 
while  the  exercise  of  a  like  influence  by  a 
strainer,  or  one  occupying  an  unlawful  re- 
lation, would  be  sufflcient  to  destroy  the 
will.  This  undue  influence,  however,  must 
be  exercised  to  render  the  will  invalid,  and, 
where  there  is  no  constraint  operating  on 
the  mind  of  the  testator  at  the  time  of  the 
testamentary  act,  and  he  disposes  of  his 
property  in  accordance  with  a  former  purpose 
of  his  own,  the  devise  will  be  upheld.  .  .  . 
If  the  ofTspring  of  a  sound  and  disposing 
mind  and  memory,  the  mere  fact  that  the 
testator  has  given  his  estate  by  the  will  to 
one  with  whom  he  has  lived  for  years  as  his 
wife,  in  preference  to  his  brothers  and  sis- 
ters, will  not  authorize  tlie  court  to  say  to 
the  jury  th'at  the  law  presumes  the  existence 
of  undue  influence,  and.  in  the  absence  of 
any  proof  to  the  contrary,  they  must  find 
against  the  will." 

On  the  same  subject,  in  McClure  t.  Mc- 
Clure,  86  Tenn.  173,  6  S.  W.  44,  the  court 
said:  "Clearly,  it  is  an  important  fact  for 
the  consideration  of  the  jury  as  to  what  was 
the  standpoint  from  which  it  is  alleged  the 
undue  influence  was  exercised.  The  just 
and  honorable  influence  of  the  pure  and  law- 
ful relation  of  a  wife  cannot  be  put  upon  the 
same  plane  as  the  influence  of  a  mistress. 
The  influence  of  the  virtues  and  affections 
of  a  wife  may  powerfully  operate  to  move 
tire  mind  of  her  husband  to  a  testamentary 
disposition  very  favorable  to  her;  and  such 
influences  are  To  be  distinguished  from  the 
cliarms  and  meretricious  arts  of  a  lewd  wom- 
an. ...  It  cannot  be  said,  liowevrr. 
that  any  presumption  of  undue  influence, 
OS  matter  of  law.  would  arise  from  the  mere 
fact  tliat  the  will  was  favorable  to  one  oc- 
cupying an  11l<^nl  relation  to  the  testator; 
but  the  fact  should  lie  submitted  to  the  jurj' 
as  a  circumstance  to  be  considered  by  them 
17  L.R.A.(N.S.) 


along  with  the  other  facts  of  the  ease,  and 
as  shedding  light  upon  the  other  evidence." 

Pursuing  the  same  line  of  reasoning,  it 
was  said  in  Monroe  v.  Barclay,  supra:  "It 
may,  however,  be  admitted  that  the  influ- 
ences growing  out  of  an  unlawful  marital 
relation  do  not  stand,  and  should  not  be  per- 
mitted to  stand,  upon  an  equal  footing  with 
those  coming  from  the  lawful  relation,  but 
the  question  recurs,  whether  the  difference 
is  in  matter  of  law  or  of  fact.  If  it  be  the 
former,  then  every  will  induced  by  an  un- 
lawful relation  is  void,  though  the  testator 
might  not  have  been  'under  any  restraint;' 
but  this,  it  has  been  shown,  is  contrary  to 
the  general  policy  of  the  law.  If  it  be  the 
latter,  then  the  proof  of  the  unlawful  rela- 
tion should  go  with  the  other  evidence  to 
the  jury  to  enable  them  to  determine  the 
question  of  undue  influenee." 

On  the  other  hand,  the  existence  of  a 
meretricious  relation  between  parties  may 
be  considered,  under  certain  conditions,  as 
showing  a  moral  obligation  upon  the  part  of 
a  testator  to  rebut  evidence  of  undue  influ- 
ence. Thus,  in  Schuchhardt  v.  Schuchhardt, 
62  N.  J.  Eq.  710,  49  Atl.  485,  it  was  said: 
"Testator  owed  a  moral  duty  at  least  to 
make  such  provision;  and  arguments,  and 
even  persuasions,  to  do  that  duty,  would 
not  be  undue,  unless  they  appear  to  have  pro- 
duced a  disposition  of  his  property  which  he 
would  not  otherwise  have  made.  .  .  . 
If  the  character  of  a  testator  and  the  cir- 
cumstances existing  at  the  execution  of  the 
win  naturally  and  reasonably  explain  its 
provisions  no  that  it  may  be  fairly  inferred 
that  it  was  such  a  will  as  he  would  have 
made,  the  inference  that  it  was  the  product 
of  influence  will  not  be  justified." 

On  the  same  subject,  it  was  said  in  Re 
Ruffino,  supra:  "I  do  not  see  how  a  Till 
can  be  said  to  be  unnatural  which  is  in  fa- 
vor of  a  person  for  whom  a  sane  testator 
entertained  a  strong  affection.  That  a 
will  is  what  would  be  called  undutiful  is 
only  niaterinl  when  the  circumstances  are 
such  as  to  show  that  the  testator,  if  unin- 
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after  the  death  of  his  wife  in  1897  he  made 
a  will  by  which,  after  giving  some  small 
higacies  to  a  number  of  hie  relatives,  be 
devised  and  bequeathed  one  third  of  the  re- 
mainder of  his  estate  to  the  appellee,  stating 
at  tbs  time  t^t  she  had  taken  him  into  her 
home  when  he  was  a  boy  and  had  been  a 
motber  to  him.  He  had  eoatributed  small 
sums  of  money  to  her  for  her  support,  al- 
ways spoke  kindly  of  her,  and  appeared  to 
be  attadied  to  her,  and  this  apparently  af- 
fectionate relation  continued  down  to  the 
time  of  his  death.  There  is  evidence  in  the 
record  to  the  effect  that  at  Christmas,  1899, 
the  testator  told  the  appellee  that  she  would 
have  his  property  in  case  he  died  before  her. 
The  will  in  contToversy  was  written  by  the 
testator  in  Hagerstown,  and  was  attested  by 
two  reputable  and  credible  witnesses,  hotix 


of  whom  were  dead  at  the  time  of  the  trial, 
but  whose  signatures  were  proved.  The 
caveatee,  Mrs.  Kninun,  was  not  in  Maryland 
when  tiie  will  was  made,  and  there  is  no 
evidence  whatever  in  the  record  of  any  acts 
of  undue  influence  exerted  over  him  at  that 
'time,  or  at  any  other  time.  'Diere  is  no  evi- 
dence of  suggestion,  advice,  or  importunity 
on  her  part  as  to  the  disposition  of  bis  prop- 
erty. It  is  not  shown  that  she  ever  dis- 
cussed that  matter  with  him,  and  there  is 
nothing  whatever  to  show  the  circumstances 
under  which  the  will  was  made.  The  tes- 
tator had  known  Mrs.  Krumm  in  Watson- 
town  before  be  moved  to  Maryland,  and, 
prior  to  the  death  of  his  wife,  had  been  on 
friendly  terms  with  her.  There  is  evidence 
tending  to  show  that,  after  Mrs.  Young's 
death,  the  testator  had  committed  acts  of 


flnoieed,  would  most  likely  have  made  what 
u  called  a  dutiful  will." 

And  in  Monroe  v.  Barclay,  17  Ohio  St. 
302,  93  Am.  Dec.  620,  it  was  said :  "It  would 
be  easy  to  suppose  eases  where  considera- 
tions of  moral  obligation  as  well  as  that  of 
public  duty  would  require  a  man  to  make 
suitable  provision  for  a  woman  with  whom 
be  had  sustained  this  relation.  In  such 
cases  it  would  do  no  violence  to  the  morality 
of  the  law  to  sustain  such  provision,  though 
it  be  made  will,  and  induced  solely  by 
influences  springing  from  the  unlawful  co- 
habitation." 

A  few  eases  have  been  cited  as  opposed 
to  the  general  doctrine  enunciated  in  the 
fore^n^  cases,  that  the  mere  existence  of 
meretricious  relations  is  not  sufficient  to 
invalidate  a  devise  or  bequest.  One  of  the 
leading  cases  cited  as  enunciating  a  con- 
traiy  doctrine  is  Dean  v.  Negley,  41  Pa.  312, 
80  Am.  Dec  620,  wherein  the  court,  in  hold- 
ing that  all  the  facts  and  circumstances  in 
that  ease,  toother  with  the  fact  that  the 
will  in  question  was  in  favor  of  an  adul- 
terous consort,  to  the  exclusion  of  an  only 
child,  was  sufficient  evidence  of  undue  in- 
fluence, used  language  tending  to  show  an 
intention  to  enunciate  the  doctrine  that  such 
a  relation  would  raise  a  presumption  of  un- 
due influence.  That  the  court  did  not  so  in- 
tend the  language  used,  however,  is  clearl; 
apparent  from  the  language  of  Chief  Justice 
Ix)wrie,  who,  in  speaking  *or  the  court  in  re- 
ferring to  the  fact  of  aucti  j  relation,  said : 
"I  have,  myself,  thought  that  it  raised  a 
presumption  of  law  of  undue  influence;  but 
we  do  not  so  decide,  but  leave  it  as  «  ques- 
tion of  fact  merely," 

In  commenting  on  this  case,  however,  the 
court,  in  Reichenbach  v.  Suddach,  127  Pa. 
564,  18  Atl.  432,  said  that  it  was  there  held 
that  the  mere  fact  of  the  unlawful  rela- 
tion of  mistress  to  a  testator  was  enough  to 
justify  an  inference  of  undue  influence,  and 
that,  together  with  the  fact  of  the  devise 
to  her  children,  would  be  enough  to 
justify  a  verdict  against  the  validity  of 
the  will.  This  is  not,  however,  the  doctrine 
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of  the  Pennsylvania  courts,  and  Dean  v. 
Kegley  is  not  so  construed  fay  the  courts  of 
that  state,  as  will  appear  fr<nn  the  Pennsyl- 
vania cases  heretofore  cited. 

In  Leighton  v.  Orr,  44  Iowa,  879,  in  con- 
sidering the  validity  of  a  will,  and  also  of 
conveyances  of  real  estate,  by  a  man  to  his 
mistress,  the  court  said:  "Whatever  influ- 
ence Mrs.  Orr  had  over  Wolcott,  or  however 
intimate  and  confldential  their  relations 
were,  she  obtained  sueh  influence  by  unlaw- 
ful means,  by  ministering  to  his  passions, 
by  adulterous  intercourse;  their  mode  and 
relations  in  life  were  disgraceful.  Influence 
obtained  by  the  use  of  lawful  means  by  a 
wife  or  child  is  eminently  right  and  proper, 
if  exercised  with  proper  and  uonest  motives. 
But  the  influence  obtained  by  the  use  of  un- 
lawful means,  immoral  and  indecent  con- 
duct, is  undue  influence,  and  no  one  should 
be  permitted  to  derive  benefit  or  advantage 
therefrom.  .  .  .  The  unlawful  relations 
existing  between  these  parties;  the  influ- 
ence the  defendant  must  have  obtained ;  ^e 
confldential  relations  that  must  have  ex- 
isted between  them;  the  confidence  neces- 
sarily reposed, — may  be  well  lik^ed  to 
that  existing  between  friend  and  adviser, 
physician  and  patient,  or  many  other  rela- 
tions in  life  that  beget  confidence.  It  mat* 
ters  not  what  the  relation  is,  if  confidence 
is  reposed  and  influence  obtained.  Transac- 
tions based  thereon  or  obtained  thereby  will 
be  jealously  watched  and  guarded  by  courts 
of  equity,  and  set  aside  unless  the  beneflci- 
ary  shows  the  bona  fides  of  such  transac- 
tion." Although  the  validity  of  a  will  was 
involved  in  this  case,  as  well  as  certain 
deeds,  the  court,  in  considering  the  matter, 
treated  the  question  as  the  same.  It  will  be 
noted  that  the  question  of  gifts  is  not  in- 
cluded in  this  note.  The  court,  in  passing 
on  the  question,  however,  treated  the  princi- 
ples involved  as  the  same,  and  applied  the 
doctrine  that  is  applied  to  gifts  inter  viros 
between  persons  occupying  toward  each  oth* 
sr  confldential  relations. 
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adultery  with  the  appellee  in  Wataontowu, 
Pennsylvania,  in  1897,  and  in  Hag«ratown 
in  1901.  They  corresponded  frequently,  and 
some  of  the  letters  of  the  appellee  contained 
allusions  of  an  impure  and  vulgar  nature. 
But  no  reference  is  found  in  any  of  them 
to  his  business  affairs. 

The  position  of  the  appellant  is  that  it 
was  competent  for  the  jury,  as  matter  of  law, 
to  infer  the  will  was  procured  by  undue  in- 
fluence from  the  testator's  illicit  relation 
with  the  legatee,  and  from  the  unnatural 
disposition  of  the  property,  which  disposi- 
tion is  contrary  to  his  previously  expressed 
purpose.  To  this  proposition,  which  was 
earnestly  pressed  upon  us  by  the  very  able 
arguments  of  the  appellant's  counsel,  we 
cannot  assent.  There  appears  to  be  a  gen- 
eral concurrence  in  the  authorities  that 
neither  an  illicit  relation,  nor  an  unjust 
and  unnatural  disposition  of  the  property, 
is  sufficient  per  so  to  warrant  a  conclusion 
of  undue  influence.  They  are  circumstances 
properly  to  be  considered  by  the  jury  in  con- 
nection with  evidence  of  undue  influence, 
but  they  are  not  in  themselves  evidence 
either  of  fraud  or  undue  influence.  Where 
there  is  evidence  of  external  acts  of  fraud, 
or  undue  influence,  and  especially  where 
there  is  evidence  that  the  capacity  of  the 
testator  was  impaired,  the  circumstances 
here  relied  on  would  be  of  great  weight,  as 
is  evidenced  from  the  cases  of  Grove  v. 
Spiker,  72  Md.  300,  20  Atl.  144,  and  Hiss  v. 
Weik,  78  Md.  439,  28  Atl.  400.  In  Layman 
V.  Conrey,  supra,  and  in  Dalrymple  v.  Gam- 
ble, 08  Md.  623,  13  Atl.  156,  the  principle 
here  stated  is  fully  recognized  and  applied. 
In  the  latter  case  the  court  said:  "A  good 
deal  was  said  in  argument  as  to  tlie  rela- 
tions which  existed  between  the  testator 
and  this  legatee,  but,  assuming  them  to 
have  been  as  reprehensible  and  immoral  as 
they  have  been  pictured,  still  such  immoral 
conduct,  of  which  they  were  both  equally 
guilty,  did  not  deprive  him  of  the  power  of 
making  a  will  in  her  favor,  nor  her  of  the 
right  to  receive  whatever  property  that  will 
gave  her."  It  would  be  a  great  incon- 
sistency and  absurdity  to  accord  to  a  testa- 
tor the  power  to  dispose  of  his  estate  in 
any  way  he  may  think  proper,  consistent 
with  the  settled  principles  of  the  law,  and 
at  the  same  time  say  that  his  will  may  be 
annulled  if  It  appears  that  its  disposition 
is  unjust,  inequitable,  or  unaccountable. 
The  effect  of  such  a  principle  would  be  the 
practical  denial  of  the  free  right  of  testa- 
mentary power  in  a  very  large  class  of 
cases. 

The  appellant  places  her  main  reliance  up- 
on the  cases  of  Dean  v,  Negley,  41  Pa.  312, 
80  Am.  Dec.  G20,  and  Rcichenbach  v.  Rud- 
daeh,  127  Pa.  693,  18  Atl.  432.  It  is  to  be 
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noted  that  these  cases  are  not  in  harmony 
with  the  general  current  of  authority  up- 
on tiie  question  we  are  considering.  In  29 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  131,  the 
rule  as  to  the  weight  to  be  given  to  the  fact 
of  illicit  relation  shown  to  have  existed  be- 
tween the  testator  and  the  legatee  is  thus 
stated:  "While  undue  influence  is  more  read- 
ily imputed  where  the  beneficiary  under  a 
will  is  the  mistress  of  the  testator,  than 
where  she  is  his  wife,  and  while  such  illegit* 
imate  relation  is  a  circumstance  which  is 
proper  for  the  jury  to  consider,  particular- 
ly where  there  is  evidence  that  the  testator's 
capacity  was  impaired, — still  there  is  gen- 
erally held  to  be  no  presumpUon  of  undue 
influence  arising  from  such  relation  merely, 
though  there  is  authority  that  the  mere  ex- 
istence of  the  unlawful  relation  jostifles  a 
verdict  against  the  validity  of  the  will." 
The  author  states  that  this  is  the  prevail- 
ing rule  in  at  least  eleven  states  of  the 
Union.  The  exception  to  the  general  rule  is 
to  be  found  in  the  two  Pennsylvania  cases 
cited  by  the  appellant  It  is  true  that  in 
Dean  v.  Negley,  supra,  where  it  was  shown 
that  the  testator  was  living  in  open  adultery 
with  a  woman  to  whose  children  he  devised 
the  bulk  of  his  estate,  and  where  it  was 
shown  that  the  testator  was  suffering  from 
a  cancerous  disease  and  an  impaired  mind, 
and  where  numerous  acts  of  undue  influence 
were  shown  to  have  been  exercised  upon  him 
by  the  woman  with  whom  he  was  living  as 
his  mistress,  the  court  held  that  the  facts 
of  the  adulterous  relation,  taken  in  connec- 
tion with  the  devise  to  the  daughters  of  the 
adulteress,  was  "evidence  of  an  undue  in- 
fluence exerted  by  her  o%'er  the  testator  and 
affecting  the  dispositions  of  his  will,  and 
that  it  may  justify  a  verdict  against  the 
validity  of  the  will."  But  in  Wainwright's 
Appeal,  89  Fa.  220,  the  court  declined  to 
follow  this  broad  rule.  In  Wainwright's 
Case  the  court,  speaking  through  Chief  Jus- 
tice Sharswood,  said :  "In  an  issue  of  devisa- 
vit  vel  non  on  the  allegation  of  undue  influ- 
ence by  the  mother  of  an  illegitimate  child, 
the  legatee  in  the  will,  the  unlawful  cohabi- 
tation of  the  mother  with  the  testator  is 
not  of  itself  sufficient  evidence  from  which  a 
jury  could  infer  undue  influence.  Rudy  v. 
Ulrich,  39  Pa.  177,  8  Am.  Rep.  238.  It  is 
true  that,  if  there  are  other  facts,  unlawful 
cohabitation  may  be  a  circumstance  of 
weight."  In  Johnson's  Appeal,  166  Pa.  630, 
28  Atl.  448,  the  evidence  tended  to  show  the 
testator  devised  nearly  one  half  of  his  estate 
to  a  woman  with  whom  he  had  unlawful  re- 
lations at  the  time  he  executed  the  will. 
The  court  said;  "The  contention  of  the  ap- 
pellants necessarily  rests  upon  the  proposi- 
tion that  the  existence  of  an  unlawful  re- 
lation between  the  testato^  and  Mrs.  Ruisal 
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ia  snfEcient  alone  to  raise  a  questldfi  of  un- 
due influence,  and  to  cariy  the  question  to 
a  jury.  That  such  is  not  the  law  was  ex- 
pressly decided  by  this  court  in  Rudy  v.  UI- 
rich,  69  Pa.  177,  8  Am,  Rep.  238,  Main  v. 
Ryder,  84  Pa.  217,  and  Wainwright'e  Ap- 
peal, rapra.  In  the  former  of  these  cases, 
Dean  r.  iKegley,  supra,  was  distinguished  as 
resting  upon  the  peculiarity  of  its  own 
facts."  In  Smith  v.  Henline,  174  111.  196, 
51  K.  E.  227,  it  is  said:  '"The  existence  of 
an  illicit  relation  hetween  a  deceased  testator 
and  his  mistress  will  not  give  rise  to  a  pre- 
sumption of  undue  inDuence  as  a  matter  of 
law;  bat  undue  influence  is  more  readily 
inferred  in  case  of  a  will  made  in  favor  of 
a  mistress  than  in  the  case  of  a  will  in 
favor  of  a  wife.  The  existence  of  the  rela- 
tion 18  a  circumstance  to  he  considered  by 
the  jniy  along  with  other  facts  in  the  case. 
.  .  .  The  juiy  have  a  right  to  consider 
the  fact  of  the  unlawful  relationship  where 
there  is  proof,  as  there  is  in  the  case  at  bar, 
tending  to  show  constraint  and  interference, 
impaired  mental  capacity,  loss  of  will  power, 
and  sickness  or  disease,  at  the  time  of  the 
making  of  the  will." 

The  jury  could  not  have  lawfully  conclud- 
ed that  the  will  was  procured  by  undue  in- 
fluence from  the  mere  fact  that  he  gave  all 
his  property  to  the  appellee,  with  whom  the 
evidence  shows  he  hcid  been  guilty  of  adul- 
tery. He  had  a  l^fal  right  to  give  her  his 
property.  He  had  full  capacity  to  make  a 
will.  He  was  many  miles  distant  from  the 
appellee  when  he  made  it.  It  was  made 
more  than  five  years  before  his  death,  and 
he  made  no  change  in  it,  although  he  had 
ample  opportunity  to  do  so,  and  the  fact 
he  did  not  change  it  is  evidence  that  he  was 
satisfied  with  its  provisions.  The  disposi- 
tion of  his  property  is  unnatural,  and  it  is 
much  to  be  regretted  that  no  provision  was 
made  for  this  aged  and  dependent  sister; 
but  the  court  cannot  aid  her  without  unset- 
tling the  fixed  principles  of  law.  The  testa- 
tor undoubtedly  had  an  unlait'ful  attach- 
ment to  this  appellee,  and  resorted  to  deceit 
and  duplicity  to  obtain  the  possession  of 
the  will  which  he  bad  made  in  1897  in  order 
that  he  might  destroy  it.  We  have  examined 
the  record  carefully,  and  the  most  we  are 
able  to  say  is  that  the  will  is  the  product 
of  the  improper  affection  entertained  by  the 
testator  for  Mrs.  Krumm.  But  this  is  not 
undue  influence  sufficient  to  avoid  the  will, 
as  that  term  is  understood  in  the  law.  The 
language  of  the  court  in  Sunderland  v. 
Hood,  84  Mo.  297,  may  well  be  applied  to  this 
ease:  "Many  wills  are  made  whidi  ought  not 
to  have  been  made.  Testators  are  always 
Under  some  improper  influence  when  the 
proper  objects  of  their  bounty  are  in  no 
way  provided  for  in  their  wills.  A  father 
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who  disinherits  a  wortliy  and  needy  son  or 
daughter  has  the  right,  but  must  be  prompt- 
ed by  some  improper  influence,  to  do  so.  He 
may  have  formed  an  attadiment  for  stran- 
gers stronger  than  that  for  his  children, 
which  should  not  exist;  but  the  law  does 
not  prevent  him  from  gratifying  his  whims 
or  caprice  in  the  testamentary  disposition 
of  his  property."  ' 

2.  There  are  two  exceptions  to  testimony 
taken  by  the  appellant.  These  exceptions 
are  not  referred  to  in  the  brief  of  the  appel- 
lant's counsel,  and  were  practically  aban- 
doned in  this  court.  The  testimony  of  Ed- 
ward E.  Hutzell  was  properly  stricken  out, 
as  it  had  not  the  remotest  bearings  upon  the 
issues.  The  witnesses  to  the  will  being  dead, 
and  the  appellee  having  complied  with  the 
requirements  of  §  346,  art.  93,  Code  Pub. 
Gen.  Laws,  there  was  no  error  in  the  ruling 
on  the  first  exception,  and  the  evidence  ob- 
jected to  was  properly  admitted. 

Finding  no  error  in  any  of  the  rulings, 
they  will  be  affirmed. 

Rulings  affirmed,  and  cause  remanded. 


80VTU    CAROLINA  SUPBEMIG 
COURT. 

STATE  OF  SOUTH  OABOIJNA 

T. 

OSCAR  BROOKS.  Appt. 
'  (79  8.  G.  144,  60  8.  £.  018.) 

Homicide  —  anlmne  —  evidence. 

1.  To  show  the  animus  probably  existing 
between  a  murderer  and  his  victim,  ev^ 
denee  ia  admissible  of  quarrela  monthe  be- 
fore the  homicide. 

Same  —  e^-def ense. 

2.  One  assaulted  by  a  trespasser  with  a 
deadly  weapon  when  within  a  few  feet  of 
his  doorstep  is  not  bound  to  retreat,  but 
may  meet  force  with  fore^  even  though  the 
result  is  the  death  of  his  adversary. 

(February  21,  1908.) 

APPPiAT.  by  defendant  from  a  judgment 
of  the  General  Sessions  Circuit  Court 
for  Marlboro  County  convicting  him  of  mur- 
der. Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Townsend  &  Hamer  for  appel- 
lant 

Mr.  J.  Honroe  Speara  for  the  State. 

Jonea^  J.,  ddivered  the  opinion  of  the 
court: 

The  defendant,  Oscar  Brooks,  charged 


Note.  —  'Street  to  the  wall"  in  homi- 
cide, see  subject  note  to  State  T.  Qardaer, 
2  L.R.A.(N.S.)  49.  ^  . 
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with  the  murder  of  HarriBon  Alford,  in 
Marlboro  county,  March  4,  1906,  was  found 
guilty  with  recommendation  to  mercy,  and 
received  sentence  of  life  imprisonment. 

The  difficulty  had  its  origin  in  a  contro- 
versy as  to  the  custody  of  Etta  Brooks. 
This  girl,  who  was  about  nine  years  old, 
was  the  daughter  of  the  defendant  by  bis 
first  wMe,  Molly  Alford.  Defendant  moved 
to  Georgia  and  his  wife  died  there.  About 
two  years  later,  when  Etta  was  about  three 
years  old,  she  was  taken  charge  of  by  Helen 
Alford,  her  grandmother,  and  reared  as  one 
of  her  family.  The  deceased  was  a  son  of 
Helen  Alford,  and  lived  with  her.  In  Jan- 
uary, 1D04,  defendant  returned  to  Marlboro 
county,  and  later  married  a  daughter  of 
Helen  Alford,  a  half  sister  of  his  first  wife, 
and  for  some  time  lived  in  her  home.  While 
living  at  this  place  defendant  expressed  an 
intention  to  take  Etta  with  him  when  he 
moved,  and  testimony  was  admitted,  over 
objection  by  defendant's  counsel,  to  show 
that  there  was  an  altercation  between  de- 
fendant and  Helen  Alford  about  it,  during 
which  defendant  struck  Helen  Alford,  and 
that,  some  days  later,  the  subject  came  up 
again,  and  defendant  cursed  the  oldest 
daughter  of  Helen  Alford,  whereupon  the 
deceased,  who  was  present,  jerked  defendant 
down  and  got  on  top  of  him,  and  was  pulled 
off  by  some  member  of  the  family.  The 
defendant  then  threatened  to  kill  Harrison. 
Exception  8  assigns  error  in  the  admission 
of  this  testimony  as  to  difficulties  occurring 
eight  months  before  the  homicide,  and  in 
thua  impeaching  the  character  of  defendant 
by  showing  specific  acts  of  violence  when 
his  character  was  not  put  in  issue.  The  evi- 
dence was  properly  admitted  under  the  well- 
settled  rule  admitting  evidence  of  previouti 
quarrels,  ill  feeling  or  hostile  acts  between 
the  parties  to  show  the  animus  probably 
existing  between  them  at  the  time  of  the 
liomicide.  State  v.  Adams,  68  S.  C.  425,  47 
H.  E.  676;  State  T.  Emerwm,  78  S.  C.  90. 
58  S.  E.  974. 

On  Sunday  evening,  March  4,  1906,  Etta 
was  accompanying  the  defendant  to  his 
home,  at  the  command  of  defendant  accord- 
ing to  Etta's  statement,  but  at  her  own  re- 
quest according  to  defendant's  version,  and 
they  stopped  at  the  home  of  Willie  Johnson, 
about  200  yards  from  the  house  of  defend- 
ant, to  which  he  had  moved  after  leaving 
Helen  Alford's.  The  deceased  and  two 
■others,  after  calling  at  the  house  of  defend- 
ant and  not  finding  him  there,  went  to 
Johnson's  house.  Harrison,  standing  with 
knife  in  hand,  addressed  defendant,  who  was 
sitting  down,  asking  why  he  had  brought 
Etta  off  up  there,  to  which  defendant  replied 
that  he  had  not  done  so.  The  deceased  de- 
clared that  he  had  done  so,  and  that  he 
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would  carry  Etta  back  home  that  n^bL 
The  defendant,  fearing  trouble  and  as  pre- 
text for  getting  away,  asked  for  a  drink  of 
water,  and  stepped  out  of  the  door  and  ran 
to  his  home,  leaving  his  wife  and  Etta  at ' 
Johnson's.  The  defendant  was  soon  heard  tn 
call  for  hia  wife  and  Etta  to  come  home,  and 
was  heard  cutting  wood.  Johnson  testified 
that  deceased  declared :  "I  came  after  Etta. 
.  .  ,  I  am  going  to  carrj'  her  home  to- 
night, or  Oscar  Brooks  will  kill  me  or  I 
will  kill  him."  Defendant  declared  to  Evan- 
der  McClellan  and  Henry  Sports  before  de- 
ceased (who  was  approaching)  arrived: 
want  you  to  bear  witness  that,  if  Harrison 
Alford  comes  in  my  yard  to-night,  there  will 
be  bloodshed,  for  I  am.  going  to  forbid  him 
coming  in."  When  they  reached  the  en- 
trance to  the  yard  of  defendant's  dwelling, 
defendant  ordered  deceased  and  his  two 
companions.  Coot  Turner  and  Henry  Mc- 
Dowell, not  to  enter.  Defendant  was  then 
standing  at  his  wood  pile  near  his  dwelling, 
with  axe  in  hand,  with  which  he  bad  been 
cutting  wood.  Deceased's  two  companions 
stopped,  and  advised  him  not  to  enter,  but 
deceased  went  on  in,  declaring  that  he  would 
go  where  he  "dammed  pleased,"  further  say- 
ing, "I  will  go  in  you  yet,  old  man."  The 
deceased  went  around  by  the  pump, 
and,  after  pumping  once  or  twice,  he 
continued  around  towards  the  doorsteps, 
near  which  defendant  was  then  stand- 
ing. State  witness  Evander  McDowell 
testified:  "Harrison  continued  on  around, 
and  got  something  near  the  doorstep  and 
Mr.  Brooks.  .  .  .  Harrison  was  ventur- 
ing on  towards  Mr.  Brooks,  and  Mr.  Brooks 
said  'Stand  off.  If  you  do  not.  I  will  hurt 
you.'  "  Tliat  the  parties  cursed  each  other, 
and  about  that  time  Brooks  struck  Alford 
with  the  axe.  Defendant  testified  that  he 
was  going  towards  his  door,  intending  to 
get  in  the  house  first,  t^at  deceased  came  on 
him,  cutting  at  him  with  a  knife  when  he 
struck  with  the  axe  to  save  his  own  life. 
No  other  witness  testified  to  seeing  any 
knife  in  deceased's  hand  at  the  time  of  the 
fatal  blow.  There  was  testimony  that  de- 
ceased put  his  knife  in  hia  pocket  before 
entering  the  yard,  and  that  his  knife  was 
found  closed  in  his  pocket  after  his  death, 
about  two  days  later.  There  was  also  testi- 
mony that  Evander  McDowell  and  Henry 
Sports,  state  witnesses  who  testified  that 
they  saw  no  knife  in  deceased's  hand^t,  de- 
clared before  the  trial  that  deceased  was 
cutting  at  defendant  with  a  knife  when  de- 
fendant struck  htm  with  the  axe.  All  the 
witnesses  agree  that  the  fatal  blow  was 
struck  within  the  yard  of  defendant's  dwell- 
ing, and  within  a  few  feet  of  hia  doorsteps, 
at  night,  after  warning  not  to  enter  the 
yard,  and  not  to  come  on  defendant.  The 
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deceased  was  younger,  heavier,  and  stouter 
than  defendant.  The  defendant  sought  to  ex- 
cuse the  homicide  on  the  ground  of  self-de- 
fense and  defense  of  his  dwelling. 

Judge  Gage  charged  all  the  requests  pre- 
sented by  defendant's  counsel  on  the  law  of 
self-defense,  except  the  following  request,  the 
refusal  of  which  is  the  ground  of  appellant's 
main  contention:  "(3)  When  a  trespasser 
enters  upon  the  premises  or  land  of  a  party, 
it  is  his  duty  to  gently  lay  his  hands  upon 
faim  and  bid  him  leave,  and,  if  he  refuses,  he 
is  justified  in  using  sufficient  force  to  expel 
him.  But  the  dwelling  house  of  a  man, 
where  he  lives,  is  his  home,  or  castle,  and 
he  may  repel  force  by  force  in  the  defense 
of  his  person,  habitation,  or  property 
against  one  who  manifestly  intends  and  en- 
deavors by  violence  to  commit  a  felony  on 
either ;  and  in  such  case  lie  is  not  bound  to 
retreat,  but  may  pursue  his  adversary  until 
he  has  secured  himself  frcm  all  danger,  and, 
if  he  kills  his  adversary,  it  is  excusable 
homicide."  In  response  to  this  request,  the 
court  said:  "Kow,  you  have  heard,  in  the 
argument  of  counsel  and  in  the  requests  to 
charge,  another  defense,  called  the  'defense 
of  the  castle.'  That  law  is  this:  It  is  a 
law  which  requires  a  man  to  defend  his  own 
home,  or,  more  accurately,  his  own  dwelling 
house.  If  a  man  is  in  his  dwelling  house, 
and  another  man  offers  to  break  into  it  by 
force,  the  man  in  the  house  has  the  right  to 
keep  him  out,  even  to  the  extent  of  killing 
liim.  But  that  belongs  to  the  man's 
dwelling  house.  It  does  not  belong  to  his 
yard;  and,  under  the  testimony  of  the  case 
here,  that  doctrine  has  no  application. 
And  even  in  a  man's  house,  if  a  person  en- 
ters, if  be  enters  without  violence,  and  is  in, 
it  was  decided  one  hundred  years  ago  in 
this  state  that  the  occupant  of  the  house 
rauld  use  only  such  force  as  was  necessary 
to  put  him  out;  and  his  unlawful  presence 
without  violence  would  not  justify  an  oc- 
cupant of  the  house  in  killing  him  to  get 
him  out.  He  can  kill  him  to  keep  him  from 
coming  in  there.  If  he  is  in  peaceably,  he 
can  use  only  such  force  as  is  necessary  to 
put  him  out.  As  I  have  told  you,  the  doc- 
trine of  the  castle  has  no  application  in 
this  case,  because  it  is  not  claimed  that  the 
killing  was  done  in  the  dwelling  house." 
We  think  it  was  harmful  error  to  refuse  the 
instruction.  The  court,  neither  in  response 
to  this  request,  nor  in  any  other  portion  of 
his  charge,  instructed  the  jury  as  to  the 
right  of  defendant  to  defend  himself,  with- 
out retreating,  against  a  violent  assault  of  a 
trespasser  within  his  dwelling-liouse  yard, 
but,  on  the  contrary,  the  case  was  submitted 
to  the  jury  under  the  rules  ordinarily 
firoveming  the  law  of  self-defense,  including 
the  duty  of  defendant  to  retreat  U  there  be 
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a'  probable  means  of  escape.  For  the  pur- 
poses of  this  question  only,  we  must  assume 
84  a  possible  theory  of  the  case  that  the 
deceased  was  struck  while  assaulting  de- 
fendant with  a  knife,  for  such  was  the 
testimony  of  defendant. 

In  the  case  of  Beard  v.  United  States,  168 
U.  S.  560,  39  L.  ed.  1086,  IS  Sup.  Ct.  Rep. 
062,  after  review  of  numerous  authorities, 
the  court  held  that  a  person  on  his'  premises 
outside  his  home,  in  his  orchard  lot  60  or 
60  yards  from  his  dwelling,  if  assaulted  by 
another  with  a  deadly  weapon,  is  not  bound 
to  retreat,  but  may  stand  his  ground  and 
meet  such  attack,  even  to  the  killing  of  his 
assailant,  if  in  other  respects  he  brings  him- 
self- within  the  ordinary  rules  of  self-defense. 
The  court  quotes,  among  other  authorities, 
from  1  East,  P.  0.  271,  Fost.  C.  C.  273,  2 
Wharton,  Crim.  Iaw,  ^  1019,  language 
substantially  the  same  as  the  second  sen- 
tence of  the  request  which  was  refused.  In 
State  V.  Bodie,  33  8.  C.  124,  11  S.  E.  624, 
the  eourt  recognized  as  correct  instnictionn 
to  the  jury  substantially  in  accordance  with 
appellant's  request  in  this  case.  The  case 
of  State  V.  Rochester,  72  S.  C.  199,  51  S.  E. 
685,  holds  that  one  on  his  land  adjoining  a 
public  road,  if  assaulted  by  another  who  is 
on  such  road,  is  bound  to  retreat  before 
taking  the  life  of  hia  adversary  if  there  is 
probability  of  his  being  able  to  escape  with- 
out losing  his  life  or  suffering  grievous  bodi- 
ly haxm.  The  court  declared  the  reason  of 
this  distinction  to  be  that,  under  the  cir- 
cumstances, he  would  not  have  had  the  right 
to  eject  his  adversary  from  the  ]dace  where- 
he  had  a  right  to  be.  In  the  case  at  bar  the 
deceased  was  a  trespasser,  and  the  defendant 
had  the  right  to  eject  him.  If  one  on  his  own 
premises  not  a  part  of  his  habitation  pre- 
cincts is  not  bound  to  retreat  before  cne 
violent  assault  of  a  trespasser,  for  a  greater 
reason  one  within  the  curtilage  of  his  home 
is  not  bound  to  retreat.  There  is  much 
reason  and  authority  for  holding  that  one 
within  the  curtilage  of  his  dwelling  is  in 
fact  and  law  within  his  dwelling.  Lee  v. 
State,  92  Ala.  15,  25  Am.  St.  Rep.  19,  9  So. 
407;  State  v.  Bartmeas,  33  Or.  110,  54  Pae. 
167;  note  to  State  t.  Sumner,  74  Am.  fit. 
Rep.  739;  26  Am.  &  Eng.  Enc.  Law.  p.  278. 

We  do  not  r^rd  It  important  to  con- 
sider at  length  any  of  the  ronaining  ex- 
ceptions to  the  charge  as  to  self-defense  and 
manslaughter.  Considering  the  charge  as 
a  whole,  the  law  declared  as  to  manslaugh- 
ter and  as  to  self-defense,  except  in  the  par- 
ticular above  discussed,  was  free  from  error. 

For  the  error  indicated,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  the 
case  remanded  for  a  new  trial.  . . 
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Statute  —  constltatlonallty  —  who  may 
ahallefage. 

1.  A  pencm  specially  injuriously  affected 
by  enforcement  of  an  unconstitutional  law 
ma^,  in  judicial  proceedings,  ehallenge  the 
vahdify  thereof. 

Same  —  enforcement  —  action  to  en- 
join. 

2.  An  action  against  state  oflScials  to  en- 
join them  from  enforcing  an  unconstitu- 
tional legislative  enactment  is  not  an  action 
againat  the  state.  In  such  circumstances 
the  law,  BO-c^led,  affords  such  state  officers 
no  protection.  They  are  judicially  t^ud' 
ed  as  acting  in  their  personal  capacitiea 
only. 

Same  —  nnconstltntlonal  act  —  effect. 

3.  An  unconstitutional  IcfgislatiTe  enact- 

Headnotea  by  Mabshall,  J. 


meet,  though  law  in  form,  is  In  fact  not 
law  at  all.  "It  oonfers  no  rights;  it  im- 
poses no  duties}  it  affords  lut  protecUon; 
.  .  .  it  is  in  legal  oontemplation  as  in- 
operative as  though  it  had  never  been 


Couetltntlon  —  duty  to  uphold. 

4.  A  court,  upon  its  jurisdiction  being 
properly  invoked  for  the  purpose,  is  in  duty 
bound  to  test  a  legislative  enactment  by  all 
constitutional  limitations  bearing  thereon 
and  condemn  it  if  it  be  found  illegitimate, 
and  thus  uphold  the  Constitution  as  la- 
perior  to  l^slative  wiU. 

Statute  —  conatltnUonallty  —  donbt. 

6.  In  testing  a  l^islative  enactment  as 
regards  its  constitutionality,  all  reasonable 
doubts  must  be  resolved  in  favor  of  legis- 
lative power. 

Police  power  —  limitations. 

6.  Legislative  authority  in  the  field  of 
police  power,  the  same  as  in  any  other,  is 
fenced  about  on  all  sides  by  constitutional 
limitations.  It  cannot  properly  extend  be- 
yond such  reasonable  intenerenees  ma  tend 
to  preserve  and  promote  the  enjoyment, 
generally,  of  thow  'hmalienable  rights  viOi 
which  all  mm  are  endowed,  and  to  secnre 
which  "goremments  are  instituted  among 


Cose  Note.  «  ConatUuttoruUtty  of  statu- 
tory resruIoCtotM  oa  to  aafet/y  ana 
aaniiary  eonOittona  of  tenement, 
lodging,  and  boarding  houaea. 

This  note  does  not  include  cases  where 
the  provision  was  a  general  one,  applying 
alike  to  all  buildings.  Neither  does  it  in- 
clude those  cases  passing  upon  the  neces- 
sity of  a  license  to  carry  on  lodging  and 
boarding  houses.  The  cases  seem  to  be 
agreed  that  provisions  looking  to  the  pro- 
tection of  health  and  safety  concerning  such 
places  are  a  valid  exercise  of  the  police 
power,  provided,  always,  that  th^  are  rea- 
sonable. 

So,  in  Tenement  House  Dopartment  v. 
Moeschen,  179  N.  Y.  325,  70  L.R.A.  704, 
10.S  Am.  St.  Rep.  910,  72  N.  E.  231,  affirm- 
ing 90  App.  Div.  603,  85  N.  Y.  Supp.  1148, 
and  89  App.  Div.  520,  86  N.  Y.  Supp.  704, 
and  affirmed  in  203  U.  8.  683,  61  L.  ed.  328, 
27  Sup.  Ct.  Rep.  781,  it  was  held  that  a 
proviEion  referring  to  tenement  houses,  re- 
quiring that  all  school  sinks,  privy  vaults, 
or  other  similar  receptacles,  be  removed  and 
replaced  by  individual  water-closets,  of 
which  there  should  be  provided  one  for 
every  two  families,  was  held  constitutional 
as  a  proper  exercise  of  the  police  power. 
This  act  was  designed  for  New  York 
city,  and  the  court's  observation  that  it 
might  not  be  adapted  to  smaller  cities  was 
quoted  in  BoNNTrr  v.  Valueb. 

In  Signell  v.  Wallace,  35  Misc.  666,  72 
N.  Y.  Supp.  348,  the  court,  while  conceding 
that  the  requirement  of  -  a  statute  passed 
April  25,  1001,  that  the  excavation  for  a 
tenement  house  must  be  commenced  in  good 
faith  on  or  before  the  let  day  of  ^nme, 
1001,  after  approval  of  plans  therefor  by 
the  department  of  buildings,  as  a  condi- 
tion that  it  be  subject  only  to  the  prori- 
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sions  of  the  statute  affeoting  oadsting  tene- 
ment houses,  was  reasonable  and  a  valid 

exercise  of  the  police  power, — ^held  that  the 
further  condition'  that  the  first  tier  of 
beams  must  be  set  on  or  before  the  1st  day 
of  August,  1901,  was  invalid,  as  it  was  un- 
reasonable and  had  no  direct  tendency  to- 
ward the  accomplishment  of  the  main  pur- 
pose of  the  legislation. 

And  in  Com.  v.  Roberts,  166  Idass.  281, 
16  L.R.A.  400,  29  N.  E.  622,  in  a  case  in- 
volving a  dwelling,  the  provision  that 
"every  such  building  [including  tenements] 
situated  on  a  public  or  private  street, 
court,  or  passageway  in  which  there  is  a 
public  sewer,  and  every  building  connected 
with  any  sewer,  shall  have  sufficient  water- 
closets  connected  with  the  sewer,  and  shall 
not  have  a  cesspool  or  privy,  except  where, 
in  the  opinion  of  the  board  of  health,  it  can 
be  allowed  to  remain  temporarily,  and  then 
only  as  said  board  shall  approve,"  was  held 
constitutional  as  a  valid  exercise  of  the 
police  power. 

So,  in  Health  Department  v.  Trinitv 
Church,  146  N.  Y.  32,  27  L.R.A.  710,  45 
Am.  St.  Rep.  679,  39  N.  E.  833,  a  provision 
referring  to  tenement  houses,  and  provid- 
ing, in  substance,  that  every  such  house 
should  have  Croton  or  other  water  fur- 
nished in  sufficient  quantity  at  one  or  more 
places  on  each  floor,  occupied,  or  intended 
to  be  occupied,  by  one  or  more  families, 
was  held  valid  as  a  proper  and  reasonable 
exercise  of  the  police  power  in  the  aid  of 
health  and  fire  protection. 

In  Adams  v.  Cumberland  Tun  Co.  117 
Tenn.  470,  101  S.  W.  428,  a  provision  re- 
quiring the  owners  of  lodging  houses,  etc., 
to  place  fire  escapes  upon  them  was  held 
to  b«  a  reasonable  and  valid  police  regula- 
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men."  Wben  !t  soea  beyond  that,  it  altera 
the  field  of  tlw  destructive,  and  so  offends 
against  eonie  constitutional  limitation. 

Same  —  legislative  and  Jadlfjial  ques- 
tions. 

7.  Wbat  constitutes  a  proper  subject  for 
regulation  under  the  police  power  is  a 
judicial  question.  Matters  oi  mere  ex- 
pediency in  respect  thereto  are  wholly  for 
I^slative  cognizance.  Wbat  is  reasonable 
is  primarily  for  Imitative  judement,  but 
in  the  ultimate  it  is  a  judicial  question. 
There  must  be  reasonable  ground,  having 
regard  for  the  public  welfare,  for  the  inter- 
ference,  and  the  means  adopted  to  aocom- 
plish  the  purpose  in  view  must  be  reason- 
ably necessary. 

Same  —  reasonable  exercise. 

8.  What  is  reasonable  in  any  given  case 
being  a  matter  resting  in  human  judgment 
and  difficult  of  ascertainment,  in  all  doubt- 
fnl  cases  judicial  authority  must  defer  to 
legislative  wisdom;  but,  where  the  inter- 
ference is  plainly  excessive,  the  duty  of  the 
«onrt  to  repel  the  encroachment  is  abso- 
lute. 

Same  —  measure  of  reasonableness. 

0.  What  is  reasonable  is  not  necessarily 


what  is  best,  bat  what  is  fairly  appropriate 
to  the  purpose,  under  all  the  circumstances. 
The  scope  of  the  term  "reasonable,"  as  re- 
gards any  situation,  must  be  measured  hav- 
ing regard  to  the  fundamental  principles 
of  human  liberty  as  understood  at  the  time 
of 'the  formation  of  the  Constitution,  adapt- 
ing the  same  to  modem  conditions. 
Same  —  lanKuaRe  of  statnte  —  facta. 

10.  In  determining  what  is  reaacmable,  the 
court  must  look  to  the  language  of  the 
statute  and  the  faets  whidi  appear  beenuse 
of  judicial  knowledge  thereof  or  otherwise. 
Tenements  —  regnlatlon. 

11.  The  regulation  and  maintenance  of 
tenement,  lodging,  and  boarding  houses  is 
a  proper  subject  for  legislative  regulation; 
but  the  degree  of  regulation  permissible 
varies  greatly  according  to  circumstances. 
Same  —  general  application  of  regula- 
tions. 

12.  A  police  regulation  in  the  field  men- 
tioned in  the  last  foregoing  paragrapli, 
which  la  not  excessive  as  to  a  large  city, 
might  be  held  unreasonable  if  applied  to  the 
state  at  large. 

Same  —  Impractleabilltjr  of  recolatlons. 

13.  Limitations  in  the  field  suggested  im- 


And  in  People  ex  rel.  Kemp  v.  D'Oench, 
111  N.  Y.  359,  18  N.  E.  862,  the  court  said 
that  it  had  no  doubt  of  the  competency  of 
the  legislature,  in  the  exercise  of  the  po- 
lice power,  to  pass  an  act  construed  as 
having  been  passed  to  re|;u1ate  tenement 
and  apartment  liouses,  which  provided  the 
height  to  which  such  houses  might  be  built. 

In  Now  York  v.  Herdje,  08  App.  Div.  370, 
74  X.  Y.  Supp.  104,  an  act  regulating  the 
erection  of  tenement  houses,  the  exact  pro- 
visions of  which  do  not  appear,  was  held 
valid  as  an  exercise  of  the  police  power. 

In  People  ex  rel.  Cornman  v.  Butler,  120 
App.  Dir.  S90,  106  K.  Y.  Supp.  117,  a  pro- 
vision of  the  tenement-house  laws  as  to  the 
arrangement  of  windows  in  alcoves  was  con- 
strued and  given  effect. 

In  State  v.  Hyman,  98  Md.  096,  64  L.B.A. 
037,  S7  Atl.  6,  provisions  which,  in  sub- 
stance, enacted  that  no  person  except  tliose 
living  in  any  tenement  should  use  it  for  the 
manufacture  of  clothing;  ttiat  no  room  in 
any  tenement  should  be  so  need  until  a 
permit  is  obtained;  that  no  perstm,  firm,  or 
corporation  should  work,  or  aire  or  employ 
any  person  to  work,  on  such  clothing  in  a 
room  or  apartment  in  the  rear  of  a  tene- 
ment without  obtaining  a  written  permit, 
— were  held  constitutional  as  being  with- 
in the  police  power  lor  protecting  l£e  pub- 
lie  health. 

Bnt  in  Se  Jaooba,  08  N.  Y.  08,  SO  Am. 
Rep.  630,  a  provision  that  "the  manufoc- 
tnre  of  cigars  or  preparation  of  tobacco  in 
any  form  on  any  floor,  or  in  any  part  of 
any  floor,  in  any  tenement  house,  is  hereby 
{ffohiUted,  if  such  floor,  or  any  part  of 
sneh  floor,  la,  by  any  person,  occupied  as 
a  home  or  residence  for  the  purpose  of  liv- 
ing, nleepinar.  cooking,  or  doing  any  house- 
17  LJI.A.  (N.8.) 


hold  work  therein,"  was  held  unconstitu- 
tional. The  court  said:  "When  a  health 
law  is  diallenged  in  the  courts  as  uncon- 
stitutional on  tiu  ground  that  it  arbitrarily 
interferes  with  personal  liberty  and  private 
property  without  due  process  of  law,  the 
courts  must  be  able  to  see  that  it  lias  at 
least  in  fact  some  relation  to  the  public 
health,  that  the  public  health  is  the  end 
actually  aimed  at,  and  that  it  is  appro- 
priate and  adapted  to  that  end.  This  we 
have  not  been  able  to  see  in  this  law,  and 
we  must,  therefore,  pronounce  it  unconsti- 
tutional and  void." 

In  Bailey  v.  People,  190  HI.  28.  54  L.RA. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98,  a 
provision  prohibiting  more  than  six  per^'ons 
sleeping  in  the  same  room  of  a  lodging 
house  at  the  same  time  was  held  uncon- 
stitutional as  a  discrimination  in  favor  of 
hotels,  inns,  and  boarding  houses  against 
lodging  houses.  The  court  said :  "The 
principle  which  may  be  deduced  from  the 
declarations  of  this  court  on  the  subject  is, 
that  an  act  which  arbitrarily  discriminates 
against  one  class  in  the  transaction  of  a 
business  of  a  lawful  occupation,  and  leaves 
unaffected  by  such  discriminatory  enact- 
ment other  persons  or  classes  of  persons  en- 
gaged in  acquiring  oropevty  in  a  manner 
not  distinguishable  in  character  from  that 
in  which  the  class  discriminated  against  is 
employed,  is  in  contravention  of  the  con- 
stitutional guaranties  under  consideration.'* 
In  Re  Paul,  94  N.  Y.  497,  a  section  of  a 
statute  regulating  the  manufacture  of 
cigars  in  tenement  houses  was  held  uncon- 
stitutional baeatne  the  title  was  not  broad 
enough.  The  validity  of  the  act  as  an  exer- 
cise of  the  police  power  was  held  not  neoea- 
saiy  to  be  considered. 
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poeiible  or  impracticable  to  comply  witb, 
either  because  of  absence  of  facilities  neces- 
sary tberefor,  or  expense  so  great  as  to 
render  tbe  regulation  prohibitive  in  many 
situations,  are  unreasonable. 
Same  —  minnteness  of  regulations. 

14.  A  general  police  regulation  down  to 
minute  particulars,  of  the  construction  and 
maintenanoe  of  tenement  houses,  render- 
ing it  impracticable  to  safely  comply  there- 
with in  the  absence  of  any  oflScial  approval 
of  plans  and  specifications  in  advance  and 
containing  no  provision  for  such  approval, 
is  unreasonable. 

Constitutional   law  —  building  regula- 
tion —  equal  protection. 

15.  Where  the  penal  feature  of  a  police 
regulation  is  so  severe,  having  regard  to 
the  nature  of  the  regulation,  as  to  eflictent' 
ly  intimidate  proper^  owners  from  using 
their  property  at  all  for  tenements  or  lodg- 
ing-house purposes,  and  from  resorting  to 
the  courts  for  redress  or  defense  as  to  their 
honestly  supposed  rights,  it  is  highly  unrea- 
sonable. It  is  a  defiance  of  the  equal  pro- 
tection of  the  laws,  rendering  the  act  void 
irrespective  of  whether  its  provisions  would 
otherwise  be  valid. 

Same  —  resistance. 

16.  To  penalize  good-faith  resistance  to 
tbe  enforcement  of  a  law  by  Judicial  inter- 
ference is  unreasmable  and  indefensible 
from  any  point  of  view.  It  denies  the  equal 
protection  of  the  laws;  it  violates  the  con- 
stitutional guaranty  to  every  person  of  a 
certain  remedy  in  the  law  for  all  injuries 
to  persons  and  property,  and  violates  every 
principle  of  civil  liberty. 

Tenement  —  street  courts  —  width. 

17.  A  law  r^ardin^  the  construction  of 
tenement  houses  requiring  street  courts  to 
be  0  feet  in  width  between  the  lot  line  and 
the  opposite  wall  of  the  building  under  all 
conditions,  and  in  all  localities  to  be  at 
least  e  feet  wide,  is  an  nnreasonaJble  inter- 
ference. 

Health  —  boarding-house  regulation  — 

reasonableness. 

18.  A  police  regulation  making  every 
habitation,  regardless  of  locality,  a  board- 
ing or  lodging  house  in  case  the  proprietor 
allows  a  person  not  a  member  of  his  family 
to  have  a  sleeping  room  in  the  honse,  and 
regnlates  the  miUntenance  of  the  house  as 
regards  light,  location  of  beds,  equipment 
with  water-closets,  etc.,  is  an  unreasonable 
interference. 

Same  —  practical  regulations. 

19.  There  is  a  wide  interval  between  thp 
ideal  and  the  practical;  the  latter  stand- 
ard should  prevail  as  to  legislative  regula 
tions  as  to  the  construction  and  mainte- 
nance of  tenement,  lodging,  and  boarding 
houses.  Common  sense  as  to  what  is  rea- 
sonable in  such  matters  should  prevail,  not 
the  extreme  views  of  well-meaning  persons, 
as  to  what  is  for  the  best. 

Statute  —  nnconstUntfonal  features. 

20.  Where  parts  of  a  law,  viewed  bv 
themselves,  are  unconstitutional,  and  other 
17  L.R.A.(N.8.) 


parts,  so  viewed,  are  not,  the  former  may 
be  condemned  and  the  latter  upheld,  if  the 
two  are  separable;  otherwise  not.  In  case 
the  act  as  a  whole  has  one  or  more  featurei 
pervading  the  entire  act,  it  must  be  regard- 
ed as  an  entirety,  and  all  be  condemnnl  a» 
unconstitutional. 

(June  6,  1908.) 

APPEAL  by  defendants  from  an  Order  of 
the  Circuit  Court  for  Milwaukee 
County  overruling  a  demurrer  to  plaintiff's 
complaint  in  an  action  brought  to  restrain 
the  defendants  fnnn  interfering  with  the 
oonstmction  of  a  building.  Affirmed. 

Statement  by  Marshall,  J.: 

Action  by  a  property  owner  specially  af- 
fected by  chapter  2fl9,  p.  910,  Iaws  1907, 
against  public  officers  required  by  the  terms 
of  such  chapter  to  enforce  its  provisions, 
to  restrain  them  from  doing  so  by  interfer* 
ing  with  the  plaintiff  in  the  construction  of 
a  building  upon  a  lot  owned  by  him  in  the 
city  of  Milwaukee. 

The  complaint  sets  forth  facts  sufficient 
to  entitle  plaintiff  to  the  relief  prayed  for 
if  the  law  referred  to  is  unconstitutional. 
Among  others,  these  things  are  substantially 
stated :  Plaintiff  entered  into  «  contract  in 
writing  with  a  construction  company  for 
the  building  of  a  four-atory  flat  building; 
upon  a  lot  owned  by  him  in  the  city  of 
Milwaukee,  Wisconsin,  having  a  frontage 
of  50  feet  on  one  of  the  streets  of  said  city 
and  a  depth  of  160  feet;  the  plana  for  the 
building  were  duly  approved  by  the  building 
inspector  of  said  city  before  the  contract 
was  let,  and  that  they  complied  in  all  re- 
spects with  chapter  269,  p.  810,  Laws  1907, 
except  as  to  street  courts.  The  jAaxa  call 
for  a  building  44  feet  wide,  except  tbe  rear 
portion  for  a  length  of  22^  ^wt,  which  is 
50  feet  wide.  For  a  distance  of  72  feet  from 
the  street  on  each  side  of  the  building. there 
is  to  be  an  open  space  known  as  a  street 
court  3  feet  wide,  open  from  the  ground  to 
tbe  sky,  whilst  tbe  law  aforesaid  required 
said  courts  to  be  6  feet  wide.  The  courts 
as  planned  satisfy  all  reasonable  necessities. 
To  require  them  to  be  6  feet  wide  would 
be  unreasonable,  would  render  his  plans  for 
the  building  useless,  bis  lot  unsuitable  for 
such  a  building,  and  irreparably  damage 
him.  Defendants,  unless  enjoined  by  the 
court,  in  case  tbe  construction  company  pro- 
ceeds with  the  building  as  planned,  will 
cause  plaintiff  or  his  agents,  or  the  officers, 
agents,  and  employees  of  the  company,  to 
be  arrested,  his  permit  to  construct  the 
building  will  be  revoked,  and  he  will  be  pre- 
vented from  going  on  with  the  work  as 
planned.  Said  law  is  so  unreasonable  as  to 
be  unconstitutional  and  void.  It  applies  to 

Digitized  by 


IMS. 


BONNETT  V,  VALUER. 


489 


ftlt  townfl,  cities,  and  'villages  of  the  state, 
whereas  it  is  impracticable  to  comply  with 
it  in  the  absence  of  a  sewer  system  and 
sj-stem  of  water  supply.  There  are  many 
such  cities.  Tillages,  and  towns  where  it 
would  be  impossible  to  equip  a  building  as 
required  by  the  law.  Plaintiff  and  all  those 
who  may  act  in  his  behalf  in  the  con- 
struction of  a  building  upon  his  lot  as 
planned  are  menaced  with  arrest  and  prose* 
cution  under  said  law  for  each  and  every 
day  they  persist  in  the  work.  Plaintiff  has 
no  adequate  remedy  at  law  for  the  injuries 
to  Mm  threatened  as  aforesaid. 

An  interim  injunction  was  granted  re- 
straining defendants  from  doing  the  things 
pending  the  action  which  the  same  was  in- 
stituted to  permanently  restrain,  a  bond 
for  $250  being  given.. 

The  defendants  demurred  to  the  com- 
plaint for  insufficiency  and  the  demurrer 
was  overruled.  Defendants  appealed  from 
the  order  generally.  It  covered  the  ruling 
as  to  the  demurrer  and  the  one  r^arding 
the  temporary  injunction. 

The  defendants  entered  a  motion  in  this 
court  to  dismiss  the  action  upon  the  ground 
of  its  being  an  action  against  the  state,  and 
to  dissolve  the  temporary  injunction,  and 
for  a  temporary  injunction  restraining  the 
plaintiff  and  all  persons  acting  for  him  from 
proceeding  with  the  construction  of  the 
building  mentioned  in  the  c<anplaint  pend- 
ing the  action. 

Messrs.  F.  L.  Gilbert,  Attorney  Qen- 
eral,  and  A.  C.  Titns,  for  appellants: 

Zt  is  a  general  rule  that  a  court  of  equity 
will  not  lend  its  aid  to  prevent  an  illegal 
act  nor  to  enjoin  the  enforeement  of  orim- 
inal  laws. 

High,  Inj.  4th  ed.  H  20,  68;  Tyler  v. 
Hamersley,  44  Conn.  419,  26  Am.  Bep.  479; 
Holderstaffe  v.  Saunders,  6  Mod.  16;  Tiedc 
v.  Schmeidt,  99  Wis.  201,  74  N.  W.  708; 
Hemsley  v.  Myers,  45  Fed.  283;  Gault  v. 
Wallis,  63  Ga.  676;  Yates  v.  Batavia,  79  III. 
500;  CMghton  V.  Dahmer,  70  Miss.  602,  21 
L.R.A.  84,  35  Am.  St.  Rep.  666,  13  So.  237 : 
Davis  v.  Society  for  Prevention  of  Cruelty, 

16  Abb.  Pr.  N.  S.  73;  Kramer  v.  Board  of 
Police,  21  Jones  &  S.  492;  Balogh  v.  Lyman, 
6  App.  Div.  271,  39  N.  Y.  Supp.  780;  Kenny 
V.  Martin,  11  Misc.  051,  32  N.  Y.  Supp.  1087; 
Golden  v.  Guthrie,  3  Okla.  128,  41  Pac.  350; 
Burnett  V.  Oaifr.  30  Ala.  135,  68  Am.  Dec. 
115;  Poyer  v.  Dee  Platnes,  123  III.  Ill,  5 
Am.  St.  Rep.  819,  13  K.  E.  819;  Skakel  v. 
Roche,  27  111.  App.  423. 

The  exceptions  are  where  property  rights 
are  being  destroyed  or  threatened,  or  wbcm 
the  plaintiff  is  being  subjected  to  repeated 
or  unreasonable  prosecutions. 

Joseph  Schlits  Brewing  Go.  r.  Superior, 

17  LJl^  (N.S.) 


117  Wis.  297,  93  N.  W.  1120;  Wallack  v. 
Society  for  the  Reformation,  67  N.  Y.  23; 
Shinkle  v.  Covington,  83  Ky.  420;  Mil- 
waukee Electric  R.  &  Light  Co.  t.  Bradlej-, 
108  Wis.  467,  84  N.  W.  870. 

The  action  is,  in  fact,  against  the  state, 
which  cannot  be  sued  except  as  the  legis- 
lature shall  provide  by  law  therefor. 

Chicago,  M.  &  St  P.  R.  Co.  v.  State,  5.1 
Wis.  509,  10  N.  W.  660;  Houston  v.  State, 
98  Wis.  481,  42  L.Rj\.  39,  74  N.  W.  Ill: 
State  ex  rel.  New  Richmond  v.  Davidson, 
114  Wis.  563,  58  L.R.A.  739,  88  N.  W.  596, 90 
N.  W.  1067;  Taylor  t.  Hall,  71  Tex.  206,  9 
8.  W.  141 ;  26  Am.  ft  Eng.  Enc.  Law,  2d  e<l. 
p.  488. 

A  suit  to  restrain  the  attorney  general  of 
the  state  from  enforcing  a  penal  statute  is 
a  suit  against  the  state. 

Union  Trust  Co.  v.  Steams,  119  Fed.  700; 
Cottiog  T.  Kansas  City  Stock  Yards  Co. 
(Cotting  T.  Godard)  183  U.  S.  79,  46  L.  pA. 
92,  22  Sup.  Ct.  Rep.  30;  Rhodes  t  J.  Mf^. 
Co.  v.  New  Hampshire,  70  Fed.  721;  West- 
em  U.  Teleg.  Co.  v.  Myatt,  98  Fed.  335. 

The  court  will  give  further  inquiry  to  the 
subject  than  to  ascertain  merely  the  names 
of  the  parties  to  the  record  in  order  to  de- 
termine whether  or  not  the  state  is  an 
actual  party  to  the  controversy. 

United  States  v.  Beebe,  127  U.  S.  338.  32 
L.  ed.  121,  8  Sup.  Ct.  Rep.  1083;  Re  Avers, 
123  U.  S.  492,  31  L.  ed.  225,  8  Sup.  Ct.  Rep. 
164;  Cunningham  v.  Macon  &  B.  R.  Co.  100 
U.  S.  446,  27  L.  ed.  992,  3  Sup.  Ct.  Rep.  202, 
609;  Pennoyer  v.  McConnaughy,  140  U.  S.  1. 
36  L.  ed.  363,  II  Sup.  Ct.  Rep.  600;  Hagood 
V.  Southern,  117  U.  8.  52,  29  L.  ed.  805,  U 
Sup.  Ct.  Rep.  608;  Fitts  v.  McGhee,  172  U. 
S.  S16,  43  L.  ed.  635,  19  Sup.  Ct.  Rep.  260; 
Poindexter  v.  Greenhow,  114  U.  S.  270,  2!) 
L.  ed.  185,  5  Sup.  Ct.  Rep.  903,  962;  Re 
Tyler,  140  U.  8.  164,  37  L.  ed.  689,  13  Sup. 
Ct  Rep.  785;  Allen  v.  Baltimore  &.  O.  R. 
Co.  114  U.  S.  311,  29  L.  ed.  200,  5  Sup.  Ct. 
Rep.  926,  962;  Scott  v.  Donald,  165  U.  S. 
58,  41  L.  ed.  632,  17  Sup.  Ct  Bep.  205: 
Smyth  V.  Ames,  169  U.  8.  466,  42  L.  ed.  810, 
18  Sup.  Ct.  Rep.  418;  McWhorter  v.  Pensa- 
cola  ft  A.  R.  Co.  24  Fla.  417,  2  L.R.A.  504, 
12  Am.  St.  Rep.  220,  5  So.  129;  Mills  Pub. 
Co.  V.  Larrabee,  78  Towa,  97,  42  N.  W.  593; 
Tate  V.  Salmon,  79  Ky.  540;  State  ex  rel. 
Hart  V.  Burke,  33  La.  Ann.  498;  State  ex 
rel.  McEnery  v.  Lanier,  47  La.  Ann.  110, 
16  So.  647;  Michigan  State  Bank  v.  Has- 
tings, Walk.  Ch.  (Mich.)  9;  McElroy  v. 
Swart.  57  Mich.  600,  24  N.  W.  766;  OtUwa 
County  V.  Auditor  General,  69  Mich.  1,  36 
X.  W.  702;  Lodor  v.  Baker,  39  N.  J.  L.  49: 
Lowry  v.  Thompson,  25  S.  C.  416,  1  S.  E. 
141;  Hoaner  v.  De  Young,  1  Tex.  764; 
League  v.  De  Young,  2  Tex.  497;  State  v. 
Wygall,  46  Tex.  447;  Milwaukee  Electric  R. 
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A  Light  Co.  V.  Bradley ;  Joseph  Schliiz  Brew- 
ing Co.  T.  Superior;  and  Chicago,  M.  ft  St. 
P.  R.  Co.  T.  State,— supra. 

The  act  in  question  is  constitntional. 

State  T.  Heinemann,  80  Wis.  258,  27  Am. 
St.  Rep.  34,  40  N.  W.  818;  Stote  ex  rel. 
LarUtt  T.  Ryan,  70  Wis.  076,  30  N.  W.  823; 
State  ex  rel.  Baltzell  v.  Stewart,  74  Wis. 
«20,  6  L.R.A.  384,  43  K.  W.  947;  Fire  De- 
partment T.  Helfenstein,  16  Wis.  136;  Car- 
ter r.  Dow,  16  Wis.  298;  State  ex  rel.  Hen- 
shall  V.  Ludington,  83  Wis.  107;  Atty.  Oen. 
V.  Chicago  ft  N.  W.  R.  Co.  3ff  Wis.  426;  Re 
Langle}-,  37  Wis.  877;  Hinckley  v.  Chicago, 
M.  ft  St.  P.  R.  Co.  38  Wis.  194;  Taylor  v. 
State,  36  Wis.  298;  State  t.  Wiaconsln  C.  R. 
Co.  128  Wis.  79,  107  N.  W.  296;  Baker  v. 
SUte,  64  Wis.  868,  12  N.  W.  12;  State  ex 
Tel.  Kellogg  y.  Currens,  111  Wis.  431,  66 
L.R.A.  252.  87  N.  W.  561 ;  SUte  t.  Redmon 
(Wis.)  14  L.R.A.(N.S.)  229, 114  N.  W.  137; 
State  ex  rel.  Milwaukee  Medical  Collie  v. 
Chittenden,  127  Wis.  468,  107  N.  W.  600; 
DoDDelly  T.  Decker,  58  Wis.  461,  46  Am. 
Rep.  637,  17  N.  W.  389;  Loularille  ft  N.  R. 
Co.  T.  Kentucky.  161  U.  S.  677,  40  L.  ed. 
849,  16  Sup.  Ct,  Rep.  714;  Com.  v.  Strauss, 
191  Mass.  546,  11  LJt.A.(N.S.)  968,  78  N.  E. 
136;  Welch  t.  Swasey.  193  Haas.  364,  118 
Am.  St.  Rep.  623,  79  N.  E.  746;  Health  De- 
partment T.  Trinity  Church,  145  N.  Y.  40, ' 
27  LJt.A.  710.  45  Am.  St.  Rep.  579,  39  N.  E. 
833;  Heister  v.  Metropolitan  Bd.  of  Health, 
37  N.  Y.  661;  People  ex  rel.  Cutwater  v. 
Green,  66  N.  Y.  466;  Health  Department  v. 
Knoll,  70  N.  Y.  530;  Polinsky  v.  People,  73 
N.  Y.  65;  Health  Department  v.  Purdon, 

99  N.  Y.  237,  52  Am.  Rep.  22,  1  N.  E.  687; 
Re  Paul,  94  N.  Y.  497;  People  v.  West,  100 
N.  Y.  293,  60  Am.  Rep.  452,  12  N.  E.  610; 
Lawton  V.  Steele,  119  N.  Y.  233,  7  L.R.A. 
134,  16  Am.  St.  Rep.  813,  23  N.  E.  878; 
Health  Department  t.  Lalor,  38  Hun,  542; 
Healtii  Department  v.  O'Reilly,  17  Jones  & 
S.  524;  People  ex  rel.  Kemp  t.  D'Oench, 
111  N.  Y.  359,  18  N.  E.  862;  New  York  v. 
Herdje,  68  App.  Dlv.  370,  74  N.  Y.  Supp. 
104}  Tenement  House  Department  v.  Moes- 
Chen,  179  N.  Y.  326,  70  L.R.A.  704,  103  Am. 
St.  Rep.  910,  72  N.  E.  231 ;  Tenement  House 
Department  t.  Newland  Realty  ft  Constr. 
Co.  56  MiBC.  635,  107  N.  Y.  Supp.  723; 
Freund,  Pol.  Power,  {  128;  SUte  t.  Robh, 

100  Me.  180,  60  Atl.  874. 

It  is  not  necessary  that  statutes  passed 
in  the  exercise  of  police  power  should  apply 
equally  and  oniformly  to  all  citizens  uf 
the  commonwealth  in  order  to  be  eonst^tu- 
tional. 

Com.  ▼.  Dansiger,  170  Mass.  290,  67  N.  £. 
401;  Com.  T.  Roberto,  166  Mass.  281,  16 
I^.R.A.  400,  29  N.  E.  622;  American  Print 
Works  T.  Lawrence,  23  N.  J.  L.  B. 
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Mr.  Edward  W.  Froat,  also  for  appel- 
lanto: 

The  Court  will  not  interfere  unless  the 
law  questioned  is,  beyond  a  fair  doubt,  un- 
reasonable and  unduly  oppressive  upon  in- 
dividuals, and  the  judgment  of  the  legis- 
lature is  to  be  taken  as  correct  unless  it 
appears  to  be  wrong  beyond  reasonable  con- 
troversy. 

He  Wilshire.  103  Fed.  620;  State  ex  rel. 
Milwaukee  Medical  College  t.  Chittenden, 
127  Wis.  468,  107  N.  W.  500;  State  v.  Red- 
mon (Wis.)  14  L.R.A.(N.S.)  229,  114  N. 
W.  187. 

Messrs.  Hose,  WltCe,  A  Rose  for  re- 
spondent. 

Marsball,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  shows  that  respondent 
would  be  specially  injuriously  affected  by 
enforcement  of  chapter  269,  p.  910,  Laws 
1907.  Therefore  we  will  regard  as  the  sole 
matter  submitted  for  consideration  that  of 
whether  such  law  is  unconstitutional. 

That  it  is  competent,  under  the  police 
power,  by  l^slative  enactments,  to  ref- 
late the  constructitm  and  maintenance  of 
tenement  and  lodging  houses  to  some  extent, 
and  that  legislative  activity  in  that  field 
within  all  proper  limits  is  commendable, 
are  not  open  to  serious  controversy.  In 
some  situations  such  relations  are  impera- 
tive in  the  interest  of  public  safety  and 
public  health.  The  court'  approaches  the 
conaideration  of  the  law  in  question  fully 
appreciating,  it  Is  thought,  the  worthy  mo- 
tives of  those  within  and  those  without  the 
legislature  to  whose  efforts  the  legislation 
is  attributable.  Goo<l  intentions  in  the  pas- 
sage of  a  law,  or  a  praiseworthy  end  sought 
to  be  attained  thereby,  cannot  save  the  en- 
actment if  it  transcends,  in  the  judgment 
of  the  court,  the  limitations  which  the  Con- 
stitution has  placed  upon  legislative  power. 
In  such  cases  the  law,  so-called,  is  not  a 
law  at  alL  As  has  been  aptly  said:  "It 
confers  no  righto;  it  imposes  no  duties;  It 
affords  no  protection;  ...  it  is.  In  le- 
gal contemplation,  as  inoperative  as  though 
it  bad  never  been  passed."  Norton  v.  Shelby 
Countv,  118  U.  S.  442,  30  L.  ed.  180,  0  Sup. 
a.  Rep.  1125.  < 

The  appeal  is  often  made  to  courto  direct- 
ly or  indirectly  to  look  favorably  upon  a 
law  because  of  the  worthy  purpose  in  the 
minds  of  the  promoters  in  securing  ito  plaoe 
upon  the  statute  books  That  cannot  go 
to  the  extent  of  causing  hesitancy  or  failure 
to  condemn  a  legislative  act  which  dearly 
exceeds  the  lawmaking  power.  Courto  have 
their  duty  to  perform  in  a  ease  like  this, 
and,  however  unpleasant  it  may  be,  they 
cannot  turn  aside  on  any  account  whatever. 
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€veD  in  the  face  of  manifestly  the  very  best 
of  iatentions  upon  the  put  of  the  law- 
Biftken  and  promoten.  The  greatest  oon- 
stitutkual  lawyer  of  our  country  during 
its  early  history  aptly  said :  "Good  inten- 
titHis  will  always  be  pleaded  for  every  as- 
smnption  of  power,  but  they  cannot  justify 
it.  The  Constitution  was  made  to  guard 
•tlie  peoi^e  against  the  dangers  of  good  in- 
tentions. When  bad  intentions  are  boldly 
avowed  the  people  will  promptly  take  care 
of  thenuelves.  They  will  always  be  aslced 
why  they  should  resist  or  question  the  exer- 
cise of  power  which  is  bo  fair  in  its  object, 
ao  plauaible  and  patriotic  in  appearance,  and 
which  has  the  public  good  alone  eonfessedly 
in  view.  Human  beings,  we  may  be  assured, 
will  generally  exercise  power  when  they  get 
it,  and  they  will  exercise  it  most  undoubt- 
edly under  a  popular  government  under  the 
pretense  of  pnbUc  safety  or  high  public  in- 
terest.  .  .  .  They  think  there  need  be 
little  restraint  upon  themselTes." 

Again,  they  sometimes,  it  seems,  lose  sight 
of  the  fiwt  that  there  are  such  restraints, 
and  ao  it  beoomea  neoessaiy  for  the  courts* 
in  the  performance  of  their  constitutional 
dniy,  to  call  that  to  mind.  The  fathers 
foresaw  that  in  writing  into  the  Constitu- 
tion Ummo  signiflcaat  words:  "The  bkuings 
of  a  free  government  can  only  be  maintaineii] 
fey  a  flrm  adherence  to  justice,  moderation, 
temperance,  frugality,  and  virtue,  and  by 
frequent  reeurrenoe  to  fundamental  princi- 
plea."  Const,  art.  1, 1  22. 

The  general  iwineiples  by  which  the  con- 
stitutionality of  such  a  law  as  the  one  in 
qneation  must  be  determined  have  been  so 
often,  so  recently,  and  so  fully  discussed 
here  that  it  is  useless  to  go  over  the  ground 
again  at  this  time.  It  is  suflhdent  to  refer 
to  the  following:  State  ex  reL  Zillmer  v. 
Kreutzberg,  114  Wis.  S30,  S8  LJt.A.  748,  91 
Am.  St.  Bep.  984.  90  N.  W.  10B8;  State  ex 
rel.  Jones  t.  Fxodilich,  llfi  Wis.  32. 58  L.RJL. 
767,  96  Am.  St.  Rep.  894,  91  N.  W.  116; 
State  ex  reL  Milwaukee  Medical  Coll^  v. 
Chittenden.  127  Wis.  468,  107  N.  W.  500; 
State  V.  Bedmon  (Wis.)  14  IjJI.A.(N.S.} 
220,  114  N.  W.  137. 

Tlie  general  effects  of  the  authorities  are 
these:  An  act  of  the  I^islature  is  to  be 
•nstained  unless  it  violates  some  constitu- 
tional limitaticoi  beyond  reasonable  question. 
Such  limitations  exist  by  implication  as 
well  as  by  express  prohibition.  A  police 
regulation  must  not  extend  beyond  that  rea- 
sonable interference  which  tends  to  preserve 
and  imnnote  enjoyment,  generally,  of  those 
"inalienable  ri^ts"  with  which  "all  men 
are  endowed"  and  to  secure  which  "govern- 
ments are  instituted  among  men,"  and  must 
not  violate  any  express  prohibition  or  re- 
quirement of  tiie  state  or  national  Consti- 
17  L.R.A.(N.8.) 


tutirai.  When  It  goes  beyond  the  scope  in- 
dicated, and  enters  into  the  dominion  of 
the  destructive,  it  is  illegitimate,  and  of- 
fends against  some  constitutional  restraint, 
express  or  implied,  and  though  law  in  form, 
it  is,  as  before  said,  not  law  at  all;  and 
that  wheUer  an  act  purporting  to  be  witlt- 
in  the  field  of  poUce  power  is  reasonable  or 
not,  in  the  ultimate.  Is  a  judicial  question. 
There  must  be  reasonable  ground  for  tiie 
police  interference,  and  also  the  means 
adopted  must  be  reasonably  necessary  for 
the  aecomplislunent  of  the  purpose  in  view. 
So.  in  all  cases  where  the  interference  af- 
fects property  and  goes  beyond  what  is  rea- 
sonable by  way  of  interfering  with  private 
rights,  it  offends  against  the  general  equal- 
ity clause  of  the  Constitution;  It  offends 
against  the  spirit  of  tiie  whcde  Instrument; 
it  offends  against  the  prohibitioBs  against 
taking  property  without  due  process  of  law, 
and  a^inst  taking  private  property  for 
public  use  without  first  rendering  just  com- 
pensation tiierefor. 

We  paaa  over,  as  already  indicated,  ao 
not  open  to  ftilr  controversy,  the  question 
of  whether  the  subject  dealt  with  by  the 
law  liefore  us  is  one  proper  for  legislative 
interference  under  the  police  power,  so  we 
come  at  once  to  the  secondary  question  of 
judicial '  oognizance  of  whether  the  manner 
of  interference  is  reasonable. 

"Small  limitations."  it  is  said,  "of  pre- 
viously existing  rights  incident  to  property, 
may  be  imposed  for  the  ealra  of  preventing 
a  manifest  evil,"  while  "larger  ones  could 
not  be,  except  by  the  exercise  of  the  right 
of  eminent  domain."  Rideout  v.  Knox.  143 
Mass.  308-372,  2  L.R.A.  81,  12  Am.  St.  Rep. 
660,  19  N.  E.  300,  392;  Sawyer  v.  Davis. 
136  Mass.  239-242,  49  Am.  Rep.  27.  Note 
the  significant  words  "small  limitations." 
What  constitutes  such  limitations  must 
necessarily  be  determined  with  reference  to 
the  exigencies  of  the  particular  situation. 
So  actual  destruction  of  private  property 
under  the  police  power  in  some  cases  is 
proper,  while  very  little  interference  in 
others  might  be  held  improper.  State  v. 
Redmon,  supra,  lliere  ia  no  certain  test 
by  which  what  is  reasonable  in  any  given 
case  can  be  definitely  measured.  It  is  a 
matter  resting  in  human  judgment.  So, 
the  line  between  what  is  reasonable  and 
what  is  not.  marking  the  Itoundary  of  con- 
stitutional authority  of  the  l^slature,  is 
one  often  difBeult  of  ascertainment,  render- 
ing it  very  necessary,  in  all  doubtful  cases, 
for  the  judiciary  to  defer  to  the  wisdom  of 
the  legislature.  But,  when  the  boundaiy 
has  been  plainly  passed,  the  duiy  of  the 
court  to  repel  the  encroadmient  and  so  up- 
hold the  Constitution  is  idisolute.  It  has  no 
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diflcretlon  In  the  matter.  Harbury  r.  Madl- 
■on.  1  Crandi,  137,  2  L.  ed.  00. 

It  is  saM  "that  an  attempt  to  give  a 
specifle  maaaing  to  tiia  word  'reasonable' 
ia  'trying  to  count  what  it  not  number,  uid 
measure  vAmt  ia  not  apace.'"  Altschnler 
T.  Coburn.  18  Neb.  881-800,  67  N.  W.  830, 
838.  It  ia  not  nynonymoiie  vith  "expedi- 
ency.'* Matters  of  that  sort  are  vhoUy  for 
legislative  cognisance.  As  applied  to  meuis 
to  a  legitimate  end,  it  suggests  not  neces- 
sarily the  best  or  the  only  method,  but  one 
fairly  appropriate,  at  Irast  under  all  tne 
eircumatancea.  In  the  ultimate,  the  scope 
of  the  term  aa  regards  any  situation  must 
be  measured  having  r^pird  to  the  funda- 
mental principles  of  human  liberfy,  aa  they 
were  understood  at  the  time  of  the  foima- 
tion  of  the  Gonstitution  and  were  intended 
to  he  imprq^bly  entrenched  thereby,  adapt- 
ing the  same,  of  course,  to  our  modern  con- 
ditions. Those  principles  have  not  changed 
in  the  years  that  have  elapsed  since  the 
Constitution  was  formed.  Tliey  are  un- 
changeable, and  are  of  no  less,  but  rather 
of  greater,  importance  than  tlicy  were  when 
the  framers  of  tlie  Constitution  attempted 
80  carefully  to  guard  than. 

Reasonable  as  applied  to  a  law  is  manl- 
-  featly  not  what  extremists  upon  the  one  side 
or  the  other  would  deem,  in  the  light  of  the 
principles  referred  to  and  the  situation  to  be 
dealt  with,  fit  or  fair.  It  is  what,  "from 
the  calm  sea  level,**  so  to  speak,  of  common 
sense,  applied  to  the  whole  situation,  is  not 
illegitimate  in  view  of  the  end  to  be  at- 
tained. In  determining  that,  the  court  must : 
'  look  to  the  language  of  the  statute  and  to 
all  the  facts  -  bearing  on  the  situation  of 
which  it  may  properly  he  said  to  judicially 
know  because  of  their  common  nature  or 
otherwise.  People  ex  rel.  Kemmler  v.  Dur- 
ston,  lis  N.  T.  669,  7  L.R.A.  715,  16  Am. 
St.  Rep.  859,  24  N.  E.  6;  Schollenherger  v. 
Pennsylvania,  171  U.  S.  1-8,  43  L.  ed.  40- 
62,  18  Sup.  Ct.  Rep.  767. 

It  must  be  conceded  that  tiie  d^ree  of 
r^fulation  of  the  construction,  maintenance, 
and  manner  of  occupancy  of  tenement  houses 
and  lodging  houses  which  is  reasonable  must 
vary  greatly  according  to  density  of  popu- 
lati<m  and  other  circumstances.  What 
would  he  reasonable  in  a  very  large  city 
might  be  highly  unreasonable  in  the  coun- 
try, or  In  the  small  cities  and  villages  of 
the  state.  Requirements  as  to  large  struc- 
tures to  be  occupied  by  many  persons  might 
be  very  unreasonable  as  to  the  smaller  class 
of  the  same  general  class  of  structures  to 
be  occupied  by  very  few  persons.  Again, 
requirements  as  to  water  service  and  fire 
hasard,  not  difficult  to  cinnply  with  by  mod- 
erate expense  in  cities  where  there  is  a 
water  and  sewer  system  which  are  essential 
17  L.RJ)l.(N.S.) 


to  the  equipment  of  buildings  In  those  re- 
spects, might  be  {dainly  reascmable,  whil» 
such  requirements  in  eountiy  districta  and 
the  smaller  oiUea  and  villages,  where  there 
are  no  aueh  tacilities,  might  be  just  as 
plainly  absurd.  The  character  of  the  struc- 
ture and  its  equipment,  as  regards  the  ex- 
pense required  to  comply  with  the  law  in  a 
large  city,  where  the  added  eost  to  war- ' 
ranted,  not  only  by  the  d^ree  of  danger 
to  be  guarded  against,  but  by  the  retunw 
a  proprietor  could  reasonably  expect  to  de- 
rive from  his  investment,  might  be  within 
the  boundaries  of  reason,  while  the  same 
requirement  aa  to  the  sparsely  settled  dis- 
tricts and  in  small  cities  and  villages, 
where  the  conditions  aa  to  such  dangera  and 
the  expense  that  could  prudently  be  in- 
curred in  erecting  the  structure  are  entirely 
differmt,  might  be  ^ainly  outaide  the 
boundaries  of  reason.  In  Tenement  House 
Department  v.  Moeschen,  179  N.  Y.  325- 
336,  70  L.R.A.  704,  103  Am.  St.  Rep.  910, 
72  N.  E.  231,  the  court  observed  Uiat  an 
act  of  the  nature  of  the  one  under  consid- 
eration "necessary  for  the  city  of  New  York, 
might  not  have  the  slightest  application  to 
Albany  or  Buffalo;"  and,  in  Health  De- 
partment V.  Trinity  Church,  146  N.  Y.  32- 
41,  27  L.R.A.  710,  46  Am.  St.  Rep.  S70,  39 
N.  E.  833,  836,  that  "no  one  would  contend 
that  the  amount  of  the  expenditure  which 
an  act  of  this  kind  may  cause,  .  .  .  ia 
within  the  absolute  discretion  of  the  legis- 
lature. It  cannot  he  claimed  that  it  would 
have  the  right,  even  under  the  exercise  of 
the  police  power,  to  command  the  doing  of 
acme  act  by  the  owner  of  property  and  fbr 
the  purpose  of  carrying  out  some  provision 
of  law,  which  act  could  only  he  performed 
by  the  expenditura  fif  a  large  and  unrea- 
sonable amount  of  money  on  the  part  of  the 
owner.  II  such  excessive  demand  were  made, 
the  act  would  without  doubt  violate  the 
constitutional  rights  of  the  individual.  The 
exaction  must  not  alone  be  reasonable  when 
compared  with  the  amount  of  the  work  or 
the  character  of  the  Improvement  demanded. 
The  improvement  or  work  must  in  itself 
be  reasonable,  proper,  and  fair  exaction 
when  considered  with  reference  to  the  ob- 
ject to  be  attained.  If  the  expense  to  the 
individual  under  such  circumstances  would 
amount  to  a  very  large  and  unreasonable 
sum,  that  fact  would  be  a  most  material 
one  in  deciding  whether  the  method  or 
means  adopted  for  tiie  attainment  of  the 
main  object  were  or  were  not  an  unreason- 
able dMnand  upon  the  individual  for  the 
benefit  of  the  public.  Of  this  the  courts 
must,  within  proper  limits,  be  the  judges." 

Turning  to  the  law  in  question,  in,  the 
light  of  the  foregoing,  the  most  striking 
general  feature  which  challenges  our  atten- 
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-tkm  is  that  tt  applies  to  every  part  of  tbe 
state,  eoutitry  districtt,  iioalt  cities  and 
villages. — every  portion  is  subject  to  the 
same  dq^ree  of  r^^ation  as  the  city  of 
Milwaukee,  notwithstanding  tlie  f>bviou8 
het,  as  suggested  In  effect  in  the  New  Yoric 
«a8e  above  cited,  that  the  conditions  calling 
for  such  interference  are  so  widely  different 
that  it  would  seem  need  for  classification 
would  haxe  occurred  to  the  legislative  mind 
at  once,  in  dealing  with  the  matter,  espe- 
cially in  view  of  the  requirements  which 
are  entirely  unsuitable  to  locations  where 
water  and  sewer  ^sterns  do  not  exist,  and 
the  calls  for  an  expensive  grade  of  buildings 
common  to  large  cities,  but  which  no  pru- 
dent man  would  seriously  think  of  erecting 
in  some  situatifnis  unless  he  could  afford 
and  designed  to  devote  his  means  to  chari- 
table uses. 

We  find  the  law  framed  after  tlie  manner 
of  tlic  one  in  New  York  specially  designed 
for  the  great  city  of  New  York  and  said  by 
the  Xew  York  court,  as  indicated,  that  it 
might  be  entirely  unsuitable  for  even  such 
cities  as  Albany  and  Buffalo,  with  many 
new  features  added  to  the  model  and  many 
of  tliose  presented  in  such  model  mucli  more 
severe,  and  then  the  whole  applied  to  every 
part  of  the  state. 

To  illustrate  what  has  been  said,  we  will 
refer  to  a  few  of  the  most  prominent  fea- 
tures of  the  law. 

Section  1636-102,  subd.  2.  Stat.  1808,  as 
enacted  by  Laws  1907.  chap.  269.  p.  395, 
containing  the  requirement  specially  com- 
plained of,  calls  for  lot- line  courts  reaching 
from  the  street,  when  permissible  at  all, 
to  be  at  least  6  tfitt  wide  for  all  buildings 
four  stories  or  1ms  in  height.  So  even  for 
a  small  two-story  structure  to  be  occupied 
1^  two  families,  anywhere  in  the  state,  it 
must  not  be  so  placed  that  in  ease  of  a 
street  court  the  width  will  not  be  less  then 
6  feet  No  such  BSTere  provislmi  is  found 
In  any  law  of  the  kind  anywhere  else,  even 
in  the  ease  where  it  is  restrained  in  its 
effect  to  the  largest  city  in  the  United 
States.  We  have  no  hesitancy  in  saying 
that  the  iitterfkrenee  as  to  Him  matter,  con- 
sidering its  general  nature,  is  unreasonable. 
Whether  it  would  in  all  respects  bear  the 
constitutional  test,  even  as  to  large  cities, 
as  T^ards  small  two-story  structures  to  be 
occupied  by  two  ftunilies  only,  and  a  large 
class  of  houses  that  fall  under  the  designa- 
tion of  lodging  or  boarding  houses,  especial- 
ly in  the  outskirU  of  such  cities,  is  not 
entirely  free  from  doubt.  We  might  well 
add,  it  is  dearfy  on  the  border  line,  if  not 
across  it,  of  what  is  reasonable.  We  do 
not  need  to  go  farther  at  this  point  and 
will  not  do  so,  but  leave  the  matter  for 
legislative  consideration  in  the  future  witii 
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such  caution  as  what  has  been  said  may 
afford. 

Section  16S6-I69,  requires  every  tenement 
house  down  to  the  most  insignificant  of  such 
structures  anywhere  in  the  state  to  be 
equipped  with  sulistantially  all  the  ordinary 
modem  conveniences  as  to  water  supply  oxn- 
mon  to  cities  where  than  is  a  public  sewer 
system  and  public  water  syston.  That  it 
seems  no  one  taking  a  common-sense  -view 
of  the  matter  can  considerately  claim  is  rea- 
sonable. It  is  impracticable  in  the  extreme, 
impossible  would  probably  not  be  too  strong 
a  tenn  to  use,  'to  comply  with  snch  reqnire- 
mente  in  many,  even  most,  portirais  of  the 
state.  The  result  is  that,  except  within  a 
very  limited  area,  the  construeljon  and  en- 
joyment of  even  the  most  insignificant  kind 
of  tenement  houses  is,  in  effect,  prohibited 
by  the  law.  It  is  not  likely  that  the  promo- 
ters of  the  l^ielatlon,  or  the  legislature,  de- 
liberately intended  any  such  result.  Pre- 
sumably their  minds  were  so  engrossed  with 
the  importance  of  such  r^ulations  as  to 
large  cities,  and  possibly  only  to  the  laigost 
city  of  this  state,  that  the  effect  of  the  law 
upon  tfte  rest  oi  the  state  was  overlodced. 
Manifestly,  the  provision  is  highly  unrea- 
sonable in  the  general  sense,  and  whether 
in  BWie  at  the  partioulara  it  does  not  go 
too  far  even  for  special  localities  is  not 
entirely  free  from  doubt. 

The  law  contains  specific  requirements, 
down  to  the  minutest  details,  as  to  the  con- 
struction of  stair  halls  and  their  occessorieti 
and  fire  escapes,  and,  not  otnttent  with  tbe 
result  of  following  snch  minute  speclflea- 
tions,  the  legislature  added  a  requirement 
that  the  stairs  must  have  at  least  a  carrying 
capacity  of  safety  of  fbur.  of  7fi  pounds  per 
aquare  foot  when  loaded  over  the  entire 
area.  Section  1686-168.  That  is  to  say,  by 
the  terms  of  the  law,  though  a  person  con- 
structs his  stairs  in  all  respeeta  according 
to  the  precise  spedfieations  thereof,  regard- 
less of  the  size  <tf  the  building  or  its  loca- 
Uon,  if  they  do  not  possess  the  required 
carrying  capacity,  he  and  all  concerned  with 
him  are  subject  to  be  treated  as  criminals, 
and  to  suffer  the  severe  penalties  prescribed. 

There  are  particular  requirementa  as  to 
the  method  of  construction  to  be  followed 
too  numerous  to  mention:  in  the  whole, 
snch  as  to  enhance  the  probable  expense  of 
building  a  tenement  house  to  such  an  extent 
as  to  practically  prohibit  the  construction 
of  any  outside  cities  of  the  first  or  second 
importance.  It  is  to  be  noted  that  in  the 
New  York  model,  which  was  apparently  the 
guide  and  which  applies,  as  indicated,  only 
to  the  city  of  New  York,  a  special  exception 
fnnu  many  provisions  of  the  law  was  made 
for  wooden  tenement  houses,  not  exceeding 
two  stories  in  height,  to  be  occupied  by  not 
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more  than  four  families  and  erected  outside 
of  prescribed  fire  limits.  The  act  in  ques- 
tion contains  no  saving  clause  at  all  for  the 
protection  of  parties  desiring  to  erect  modest 
two-story  tenement  houses  anywhere  in  the 
state.  In  that  respect  the  act  must  be  re- 
garded, as  to  some  aituatlons  at  least,  as 
practically  taking  property  without  due  pro- 
cess of  law  and  taking  it  for  public  use 
without  rendering  just  compensation  there- 
for, in  viotaUon  of  the  constitutional  pro- 
visions on  those  subjects,  and  violative  of 
other  constitutional  restraints  not  necessary 
to  mention.'  Whether  these  r^^ations  are 
not,  in  many  features,  too  severe  eves  for 
the  larger  cities,  may  well  be  the  subject 
for  study  in  case  of  a  further  effort  to 
legislate  in  respect  to  the  matter. 

A  further  general  feature  of  the  law  which 
arrests  our  attention  is  this:  It  is  so  par- 
ticular and  technical  in  its  requirements 
that  an  ordinary  person  would  not  be  rea- 
sonably safe  in  entering  upon  the  work  of 
constructing  such  a  building  as  it  deals  with 
without  the  assistance  of  an  expert  architect 
to  make  the  plana  and  specifications  and 
even  details,  expert  mechanics  to  execute 
the  scheme,  with  the  architect  to  supervise 
such  execution,  and,  perhaps,  a  competent 
adviser  as  to  the  legal  aspects  of  the  mat- 
ter; and,  even  then,  the  builder  and  all 
concerned  with  him  in  the  matter,  however 
innocent,  so  far  as  bad  intent  is  concerned, 
they  might  be,  would  be  in  considerable 
danger  of  many  criminal  prosecutions  for 
as  many  separate  violations  of  law,  and 
being  penalised  in  large  sums  of  money  and 
east  into  and  confined  in  jail  besides;  and 
yet,  there  is  no  provision  in  the  act  to  enable 
the  builder,  before  entering  upon  the  woA, 
to  obtain  a  certificate  of  sufficiency  of  his 
plans  from  some  official  source,  which  will 
protect  him  in  case  of  a  good-faith  execu- 
tion of  the  scheme.  It  is  a  very  serious 
question  as  to  whether  that  does  not  render 
the  law  unreasonable  in  the  whole,  especial- 
ly since  it  reaches  every  part  of  the  state 
preventing  anyone  frran  enjoying  the  ordi- 
nary privilege,  as  heretofore,  of  building  a 
simple,  incfmsequential  two-story  house  for 
two  families,  which  is  commonly  erected  by 
the  {ffoprietor  himself,  or  by  the  use  of 
ordinary  mechanics  and  without  the  use  of 
a  skilled,  or  perhaps  any,  architect.  Ab- 
sence of  such  a  provision  from  the  act  is 
jieculiar  to  the  one  in  question.  There  is 
much  reason  to  suppose  it  was  omitted  by 
oversight.  We  cannot  think  it  was  omitted 
by  design.  The  New  York  model  covers  the 
subject  in  a  most  particniar  way.  Sections 
121  and  122  of  the  tenement  house  act;  3 
Birdseye  Rev.  Stat.  Codes  &  Gen.  Laws  of 
New  York,  p.  3638.  The  same  is  true  of 
the  New  Jersey  law  (Laws  1904,  chap.  61, 
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i  182),  and  likewise  of  the  law  of  Gonnecti- 
cut  (Laws  1905,  chap.  178.  |  25,  p.  376). 

There  is  another  general  feature  of  the 
act  which  arrests  our  attention,  and  that 
is  the  penal  clause,  particularly  in  view  of 
the  recent  decision  of  the  Federal  Supreme 
Court,  that,  where  a  police  r^ulation  is 
sought  to  be  made  effective  by  danger  of 
such  punishment  for  violations  thereof  and 
such  burdens  upon  unsuccessful  effort  even 
to  test  its  validity  as  to  intimidate  parties 
affected  thereby  from  resorting  to  the  courts 
in  the  matter,  as  to  practically  prohibit 
them  frran  seeking  any  judicial  remedy  for 
supposed  wrongs  infiicted  upon  them,  it  de- 
nies to  them  equal  protection  of  the  laws, 
and  renders  the  whole  act  void  irrespective 
of  whether  its  provisions  would  otherwise 
be  valid. 

We  must  view  the  penal  provisiim  in  the 
light  of  the  situation  before  adverted  to. 
that  the  act  is  replete  with  requirements 
down  to  minor  details  and  of  a  technical 
character  in  sane  req>ecta,  relative  to  build- 
ings of  the  character  dealt  with,  rcigardleH 
of  locality  and  in  many  respects  r^ardleas 
of  the  character  of  the  structure  other  than 
the  characteristics  of  two  stories  and  de- 
signed oecnpancy,  or  occnpan^  by  two  or 
more  families,  in  the  whole,  as  before  indi- 
cated, not  practicable  fw  <Hie  to  f<rflow  with- 
out expert  advice  in  preparation  and  execu- 
tion, and  not  practicable  to  follow  safely  in 
all  respects  under  those  circumstances;  and 
yet  there  la  no  provision  for  official  approval 
of  plans  and  specifications  in  advance  of 
execution,  so  the  builder  and  all  concerned 
with  him  must  proceed,  if  at  all,  whcMy  at 
their  peril  of  having  many  violations  of  a» 
many  requirements  discovered  to  have  oe> 
curred,  vrithout  any  bad  intent,  and  after 
it  is  too  late  to  remedy  the  difficulty  with- 
out serious  and  perhaps  ruinous  loss  and 
too  late  to  avoid  in  any  way  the  severe  pun- 
ishments prescribed. 

The  penal  clause  is  as  follows: 

"Sec.  1636-176.  Every  person  who  shall 
violate,  or  assist  in  violating,  or  who  shall 
fail  to  cMQpIy  with,  any  of  the  provisions 
of  this  act,  or  who  shall  resist  the  enforce- 
ment of  any  provision  of  this  act,  shall  be 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion'thereof,  shall  be  subject  to  a  fine  ci 
not  lees  than  $10  nor  more  than  $200,  or  by 
imprisonment  in  the  county  jail  not  less 
than  fifteen  days,  nor  more  than  sixty  days, 
:  or  by  both  such  fine  and  imprisonment,  in 
the  discretion  of  the  court ;  and  for  each 
and  every  day  after  the  first  that  such  vio- 
lation shall  continue  such  person  shall  be 
subject  to  a  fine  of  $10,  in  the  discretion 
of  the  court,  in  addition  to  that  hereinbe- 
fore provided." 

It  will  be  noted  that  a  person  may  unin- 
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fentifHutlly  violate  some  one  or  any  number 
of  provisions,  and,  upon  demand  being  made 
upon  bim  by  the  authority  charged  with 
the  duty  of  enforcing  the  law,  however  much 
he  may  think  he  is  not  at  fault  as  to  any 
particular  matter,  he  is  made  guilty  of  a 
second  offense  if  be  fails  to  comply,  and  in 
case  of  a  prosecution  being  commenced 
against  him  as  to  any  such  violation, — and, 
we  repeat,  there  may  be  many,  and  there 
be  an  entire  absence  of  any  bad  intent, — he 
will  become  guilty  of  a  third  offense,  If  be 
resists  prosecution  by  standing  trial;  and 
the  situation  as  to  him  will  apply  to  all 
concerned  with  him,  regardless  of  any  intent 
to  disobey  the  law  or  to  unreasonably  resist 
its  enforcement.  Further,  upon  its  being 
determined  judicially  that  any  violation  has 
occurred, — and  we  again  repeat  there  might 
be  many,  and  without  bad  intent, — ^no  time 
is  given  to  remedy  the  departure  from  the 
law;  every  day  of  the  continuance  will  be 
counted  and  penalty  upon  penalty  may  be 
imposed  till  the  violation  shall  be  effaced  re- 
gardless of  the  diligence  of  the  guilty  person 
to  remedy  the  wrong,  and  even  regardless, 
as  to  many  persons  that  might  be  guilty,  of 
the  possibility  of  their  being  competent  to 
remedy  the  wrong  at  all.  It  Is  thus  not 
difficult  to  see  how.  luder  the  law,  a  person 
of  moderate  means,  though  acting  in  the 
best  of  good  faith  and  with  diligence,  might, 
in  the  construction  of  a  single  building  of 
moderate  dimensions,  have  penalties  accu- 
mulated against  him  to  an  enormous  amount, 
and  be  so  menaced  by  the  fact  that  every 
failure  to  comply  with  the  law  would  add 
to  the  load,  and  every  instance  of  an  appli- 
cation to  the  courts  by  way  of  attack  or 
defense,  regardless  of  good  faith  in  the  mat- 
ter, would  further  add  thereto,  so  that  no 
one  but  a  man  of  courage  would  take  the 
chances  of  building  a  structure  atfected  by 
the  act,  especially  in  portions  of  the  state 
where  expert  assistance  in  the  matter  is 
either  not  obtainable  at  all,  or  obtainable 
without  such  expense  as  to  render  the  act 
prohibitory. 

Except  as  to  the  element  making  mere  re- 
sistance to  the  enforcement  of  the  act  a  sep- 
arate offense,  the  penal  provision  would  look 
somewhat  different  if  a  way  was  provided 
for  official  approval  of  plans  and  specifica- 
tions at  the  outset,  affording  a  reasonable 
basis  for  holding  the  builder  guilty  at  least 
of  negligence,  constructive  or  actual,  in  case 
of  his  failing  in  execution,  though  even 
with  the  exception  and  the  additional  pro- 
vision the  penal  feature  would  not  be  en- 
tirely free  from  difficulty.  As  it  stands  the 
future  penalizing  mere  resistance  to  the 
law  is  clearly  unreasonable  and  indefensible 
from  ai^  point  of  view.  The  effect  of  it 
would  be  to  take  property  vithoat  due  pro- 
17  LJt.A.(N.S.) 


cess  of  law,  to  violate  {  9,  art.  1,  of  the 
state  Constitution  guaranteeing  to  every  per- 
son a  certain  remedy  in  the  law  for  all  in- 
juries or  wrongs  which  he  may  receive  ia 
his  person,  property,  or  character,  and  vio- 
lates every  principle  of  civil  liberty  en- 
trenched in  the  Constitution. 

We  have  read  and  reread  the  act  without 
success,  to  see  if  the  particular  matter  un- 
der consideration  can  be  reasonably  seen  to 
refer  to  resistance  to  its  enforcement  in 
any  other  sense  than  defending  against  a 
prosecution  C(mmienced  under  it.  If  this 
were  the  only  difficulty  with  the  penal 
clause,  it  might  be  condemned  without  af- 
fecting the  rest;  but,  taking  the  clause  as- 
a  whole,  in  view  of  the  general  character 
of  the  act,  combined  with  the  significant 
absence  of  any  facility  for  a  prospective- 
builder  to  reasonably  protect  himself  by 
obtaining,  in  advance  of  commencing  bis- 
work,  an  official  approval  of  his  plans,  it 
seems  that  the  dangers  are  so  many  and  so 
great  that  an  ordinary  person  would  be- 
quite  liable  to  be  intimidated  into  surrender- 
ing his  right  to  use  his  real  estate  for  tene- 
ment-house or  lodging-house  purposes  rather 
than  take  the  chances,  or,  tf  he  did  not 
make  such  surrender  and  proceeded  to  enjoy 
such  right  as  circumspectly  as  practicable, 
be  intimidated  into  submitting  to  the  de- 
mands of  those  charged  with  the  enforce- 
ment of  the  law,  and  to  prosecutions  under 
it,  regardless  of  whether  he  thought  himself 
innocent  or  not.  This  feature  of  the  act 
per\-adeB  and  condemns  the  whole  under  the 
doctrine  of  Ex  parte  Young,  20d  U.  S.  123,. 
62  L.  ed.  714,  IS  L.RjL(N.S.)  932,  28  Sup. 
Ct  Rep.  441. 

There  are  other  features  of  the  law  which 
arrest  our  attention,  but  whether  they  ari.>- 
excessive  interferences  or  not  need  not  nec- 
essarily be  decided,  though  we  feel  war- 
ranted in  saying  that,  if  it  were  required  to- 
pass  upon  them,  the  questicms  involved  would 
be  extremely  difficult  to  solve  in  favor  of 
the  act.  We  will  refer  to  a  few  of  such 
features.  There  is  a  provision  preventing 
the  owner  of  a  lot  from  using  hia  buildings 
more  than  80  per  cent  of  the  area  of  any 
other  lot  to  use  over  65  per  cent;  a  provi- 
sion prohibiting  transoms  or  movable  sash,, 
and  requiring  in  nonfireproof  buildings  in 
the  stair  halls  fireproof  self-closing  door-i- 
and  fixed  iron  sash  filled  with  wire  glass; 
a  provision  requiring,  in  the  absence  of  a 
special  permit  to  the  contrary,  all  rooms  to- 
,  be  whitewashed  at  least  twice  every  year 
in  particularly  specified  months;  a  provi- 
sion prohibiting  a  person  from  pennitting- 
another  not  a  member  of  his  family  to  have 
the  use  of  a  room  in  his  house  for  sleeping* 
purposes  without  such  house  being  classed 
u  a  lodging  house,  and  subjected  to  numer- 
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ooB  uid  Mmewlut  petty  requiremeiitB  as 
to  such  iriaces,  indading  the  keeping  of  "a 
proper  li^t"  burning  in  the  common  hall- 
way near  the  stairs  upon  the  first  and  sec- 
ond floors  from  sunset  to  sunrise  every  night 
throughout  the  year  uid  npm  all  other 
floors  until  ten  o'clock  in  the.  evening  unlesn 
ofBclally  otherwise  directed.  The  extreme 
nature  of  tlutt  interference  can  only  be  ap- 
preciated by  keeping  in  mind  that  it  applies 
to  every  portion  of  the  state  and  to  every 
habitation  where  the  proprietor  allows  even 
one  person,  not  a  member  of  his  family,  to 
have  a  sleeping  apartment  therein.  Fur- 
ther, in  this  connection,  it  should  be  noted 
that  every  lodging  house  is  required  to  have 
at  least  one  water-closet.  That,  of  course, 
means  a  water-closet  such  as  is  commonly 
constructed  in  dwelling  houses  in  localities 
where  there  are  water  and  sewer  facilities 
rendering  it  practicable.  Ro,  a  perstm  in 
any  part  of  the  state  is  prohibited  from  al- 
lowing another,  not  a  member  of  his  family, 
to  have  a  sleeping  apartment  in  his  house 
unless  the  habitation  Is  equipped  with  a 
water-closet.  Further,  there  is  an  arbitrary 
requirement  for  rooms  generally  to  be  at 
least  9  feet  high  in  the  clear.  That  to  ap- 
p^,  of  coarse,  to  lodging  houses  as  well  as 
tenement  houses,  and  the  unusual  height  of 
rooms,  as  will  be  seen,  is  not  to  be  restrict- 
ed to  the  extent  of  the  ordinary  finish  in 
such  unpretentious  buildings  as  are  com- 
monly constructed  in  the  country  and  small 
communities.  We  note,  in  this  connection, 
that  the  law  the  act  was  modeled  after  does 
not  contain  such  severe  provisions.  The 
further  provision  should  not  be  overlooked 
(I  1636-173),  prescribing  particularly  how 
beds  shall  be  located  in  a  bedroom,  and  re- 
quiring, generally,  under  all  conditions,  a 
person  having  a  tenement  or  lodging  house 
to  consult  and  conform  to  sucli  a  petty  re- 
quirement as  that  in  case  of  his  allowing 
two  beds  in  a  room  they  shall  be  so  located 
as  to  have  at  least  2  feet  on  each  side,  and 
receive  direct  light  from  windows  unob- 
structed, such  requirement  to  extend  to  any 
case  where  a  person  allows  another  not  a 
member  of  his  family  to  have  a  sleeping 
apartment  in  his  house.  How  anyone  could 
expect  that  such  a  petty  interference  wii..i 
individual  rights  could  be  squared  with  com- 
mon sense  in  the  light  of  a  ratimal  idea  of 
the  principles  of  civil  liberty  is  not  per- 
ceived. What  good  reason  is  there  in  class- 
ing every  habitation  regardless  of  character 
or  locality,  if  at  all,  as  a  lodging  or  board- 
ing house,  and  to  minutely,  if  at  all,  regu- 
late its  use,  merely  because  of  the  proprie- 
tor or  lessee  permitting  a  person  not  a 
member  of  his  family  to  have  a  sleeping 
apartment  thereini  We  cannot  imagine 
any. 
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There  are  other  provirions  that  might  be 
referred  to  which  are  worthy  of  some  atten- 
tion, especially  in  view  of  the  general  char- 
acter of  the  act.  SulBnent,  however,  h&s 
l>een  said  to  indicate  that  It  cannot  stand, 
and  that  in  case  of  a  further  tttcxt  to  legis- 
late in  the  same  field,  the  particular  fea- 
tures condemned  should  be  avoi&d  and  oth- 
ers should  be  studied  with  care;  appreda-t- 
ing  that  lawmalcing  power  is  quite  dosely 
fenced  about  by  wise  limitations,  and  must 
proceed.  In  the  field  of  police  regulation* 
reasonably  at  every  step.  Common  sense  sui 
to  reasonable  requirements  and  reasonable 
means  of  securing  such  requironents  should 
prevail,  not  the  extreme  views  of  well-mean- 
ing persons  as  to  what  is  for  the  best.  Idea- 
lists will  often  find  efforts  to  force  their 
standards  of  living  upon  people  general- 
ly 1^  legislation  barred  by  oonstitu- 
tional  limitations.  An  eminent  author 
aptly  said:  "Then  is  a  wide  in- 
terval between  the  idsal  and  tlie  prao- 
tical."  If  what  is  here  said  were  not  so, 
individual  rights  as  to  persons  and  property 
would  be  only  such  as  sovereign  power,  act- 
ing through  the  l^islature,  might  see  At  to 
recognize,  the  inalienable  rights  commonly 
supposed  to  he  sacred  and  inviolable  would 
be  changed  into  mere  uncertain  privil^^, 
and  regulation,  so  called,  might  easily  be- 
come destructive  of  that  which  we  have  been 
wont  to  believe  was  essential  to  life,  liberty^ 
and  the  pursuit  of  haptHness,  It  must  bo 
appreciated  that'  '^small  limitations"  as  to 
the  enjoyment  of  property,  having  regard  to 
the  nature  of  the  case,  measure  the  seope 
of  police  interference.  Beyond  that  lies  tlie 
broad  field  where  the  individual  is  sovereign 
so  that  it  cannot  be  entered  at  all  for  pri- 
vate purposes,  and,  as  said  in  Rideont 
Knox,  148  Mass.  368-372,  2  L.R.A.  81,  IS 
Am.  St.  Rep.  SOO,  19  N.  E.  390,  392,  not  for 
public  purposes  except  by  tiie  power  of 
eminent  d(miain. 

We  may  well  point  the  last  foregoing  by 
quoting  from  Ex  parte  Jentssch,  112  Cal. 
468-472,  32  L.R.A.  664,  44  Pac.  803,  804,  thia 
language:  "The  spirit  o'f  a  i^stem  such  as 
ours  is,  therefore,  at  total  variance  with 
that  wliich,  more  or  less  veiled,  still  shows 
in  the  paternalism  of  other  nations.  .  .  . 
We  give  to  tlie  individual  the  utmost  possi- 
ble amount  of  personal  liberfy,  and.  with 
that  guaranteed  him,  he  is  treated  as  a  per- 
son of  responsible  judgment,  not  as  a  child 
in  his  nonage,  and  is  left  free  to  work  out 
his  destiny.  ...  So,  while  the  police 
power  is  me  whose  proper  use  makes  most 
potently  for  good,  in  its  undefined  scope  and 
inordinate  exercise  lurks  no  small  danger  to 
the  Republic.  For  the  difficulty  which  is 
experienced  in  defining  its  just  limits  and 
bounds,  affords  a  temptation  to  the  leginla- 
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tun  to  eneroocli  upon  the  rlglita  of  citizens 
with  expeiimentid  lawi,  none  the  less  dan- 
gerous  beeauN  well  meant.'*  It  Is  sought  to 
vphoH  the  law  because  "it  is  a  police  regu- 
lation.'' It  is  argued  that  "the  people  have 
pawed  the  law;  let  not  the  courts  interfere 
witii  it.  If  the  people  are  dissatisfled  they 
amend  or  repeal  it.** 

We  were  favored  with  a  similar  argument 
in  this  eai^  but  such  ai^uments,  of  eoursci 
are  of  no  avail. 

In  doeiog  we  should  say  we  have  exam- 
ined with  care  all  authorities  and  laws  of  a 
■omeirhat  similar  character  to  the  one  under 
eonsideratira,  dted  to  our  attention,  and 
extended  our  researches  much  farther.  It 
does  not  seem  necessary  to  refer  to  such  laws 
and  authorities  in  detail.  We  have  found 
nothing  elsewhere  out  of  harmony  with  the 
princiideB  laid  down  In  this  opinion,  and,  if 
it  were  othenrlse,  it  would  not  necessarily 
change  the  situation.  No  law  similar  to  the 
fme  here,  in  mai^  of  the  features,  has  been 
passed  upon  in  tiie  whole  by  any  court,  as 
r^ards  its  constitutionality.  Particular 
featurea  as  to  particular  situations  have 
been  uf^ld  in  accord  ^ith  principles  here 
recognized,  tbouj^  expressions  are  found  in 
some  legal  opinions  not  really  necessary  to 
the  decisions  reached  rather  more  extreme 
fhau  oould  meet  with  our  unqualified  ap- 
proval. 

From  what  has  been  said  the  rule  as  to 
preeerving  parts  of  a  law  and  condemning 
other  parts  where  the  latter  are  unconsti- 
tutional and  are  leparable  frcan  tiie  former 
does  not  apply  to  this  case.  There  are  sev- 
eral invalid  features  of  the  act,  each  of 
which  pervadee  the  whole,  and,  therefore, 
lamentable  though  It  is  that  a  manifestly 
laudable  l^slative  purpose  to  promote  the 
public  welfare  should  wholly  fail,  all  por- 
tions of  the  act  must  be  regarded  as  an  en- 
tirety, and  share  a  common  fate  of  being 
condemned  as  unconstitutional. 

What  has  been  said  renders  it  unnecessary 
to  discuss  the  moticn  made  on  behalf  of  ap- 
pellants to  dissolve  the  injunction  granted 
by  the  drcuit  court  and  for  an  injunction 
and  for  a'  dismiBBal  of  the  appeal.  The 
act  the  appellants,  representing  the  state, 
were  enjoined  temporarily,  and  sought  to  be 
enjoined  pennaneiitly,  from  enforcing,  being 
ttncraistitutionai,  the  action  must  be  regard- 
ed as  against  them  in  their  individual  capac- 
ities, and  not  against  the  state.  Ex  parte 
Young,  209  U.  S.  123,  52  L.  ed.  714,  13 
L.1LA.(I^.S.)  932.  28  Sup.  Ct.  Rep.  441. 
The  motion,  therefore,  in  all  respects  must 
fait  for  that  reason  and  others  indicated  in 
the  opinion. 

The  motion  almve  referred  to  Is  in  all  re- 
spects denied  with  110  costs.  The  order  over- 
inling  the  demurrer  to  the  complaint  and 
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restraining  the  defendants  pending  the  ac- 
tion is  in  all  reepecta  affirmed. 


IDAHO  SrPREMi:  COURV. 
VILLAGE  OF  SANDFOINT.  Appt, 

T. 

*      WILUAH  DOYLE,  Respt. 
(14  Idaho,  749,  96  Pac.  94S.) 

Bridge  —  highway. 

1.  tinder  S  8&0  of  the  Revised  Statutes  of 
1887  of  this  state,  a  bridge  is  a  "highway," 
and  subject  to  the  laws  applicable  to  "high- 
ways." 

Highway  —  abutting  mrner  ~  peculiar 
rlghu. 

2.  Every  property  owner  having  a  lot 
abutting  on  a  street  or  highway  has  a  spe- 
cial and  peculiar  right  in  that  particular 
street  or  highway  not  common  to  other 

I  citizens;  and  such  right  is  a  property  right 
appurtenant  to  his  lot,  and  furnishes  and 
affords  htm  the  means  of  getting  to  and 
from  his  property,  and  thereby  enjoying 
the  common  right  of  all  the  streets  and 
highways  in  common  with  the  community 
in  general. 

Same  —  deprivation  of  access. 

3.  The  owner  of  a  lot  abutting  on  a 
street  or  highway  has  the  right  of  ingress 
and  egress,  and,  for  the  protirction  of  such 
right,  has  his  cause  of  action;  and  tor  a 
niunicipali^  to  prohibit  and  forbid  him 
exercising  his  right  to  go  to  and  from  his 
property  over  and  by  way  of  such  street 
and  to  employ  the  means  necessary  to  reach 
the  street,  would  be  to  take  his  property 
without  due  process  of  law. 
Municipal  corporation— bridge  — abut- 
ting owner  —  access. 

4.  A  municipality  has  a  right  to  estab* 
lish  its  grades,  and  to  fill  in  or  bridge  or 
planlE  its  street  and  right  of  way,  so  as  to 
raise  the  surface  to  such  grade;  but  by 
doing  so  it  cannot  preclude  the  abutting 
property  owner  from  employing  and  using 
such  reasonable  means,  or  making  such 
reasonable  improvements,  as  may  be  neces- 
sary to  enable  him  to  go  from  his  property 
to  the  street,  and  exercise  and  enjoy  the 
right  of  ingress  and  egress. 

Same  —  private    platform  —  connection 
with  bridge. 

6.  Where  a  municipality  constructs  a 
bridge  460  feet  long  across  a  small  stream 
25  feet  wide,  and  the  adjacent  ravine  or 
deprefision  in  the  natural  surface  of  the 
ground,  and  such  bridge  is  a  height  of  20 
feet  from  the  ground  at  the  place  where  it 

Headnotes  by  Ailshie,  Ch.  J. 

Note.  —  No  additional  case  lias  been  dis- 
i-loaed  passing  upon  the  right  of  an  abut- 
ting owner  to  adjust  his  property  to  a 
"hange  ol  oonditiim  ui  the  highway. 

Digitized  by  Google 


498 


IDAHO  SUPREME  COURT. 


May, 


passes  an  abutting  property  owner's  lot, — 
Held,  that  it  is  without  the  power  and  au- 
thoriiy  to  unqualifiedly  prohibit  and  deny 
the  property  owner  the  right  to  erect  a 
platform  on  his  own  lot  to  such  height  as 
to  enable  him  to  go  from  his  building  to 
the  bridge,  and  to  connect  such  platform 
with  the  bridge  by  proper  and  substantial 
railings,  and,  by  such  means  and  in  such 
manner,  exercise  the  right  of  ingress  and 
egress.  • 

(SulIivBU,  J.,  dissents.) 
(May  Q,  1908.) 

APPEAL  by  plaintifl"  from  ft  Judgment 
of  the  District  Court  for  Bonner  County 
in  defendant's  favor  in  an  actios  brought 
to  enjoin  defendant  from  the  commission  of 
certain  acts  alleged  to  constitute  a  nui- 
sance. Allirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  A.  Stelnleln  and  Charles 
li.  Hettman,  for  ap[iellant: 

Use  of  the  highways,  or  the  dedication  of 
their  use,  or  arfy  portion  thereof,  for  pri- 
vate utws.  cannot  be  granted  by  the  town 
or  its  authorities.  . 

State  V.  Berdetta,  73  Ind.  185,  38  Am. 
Rep.  117;  Davis  v.  New  York,  14  N.  Y. 
S24,  67  Am.  Dec.  186;  Topeka  v.  Hemp- 
stead, 58  Kan.  328,  49  Pac.  87;  Miachke  v. 
Seattle.  26  Wash.  61G,  07  Pac.  357. 

The  use  of  a  street,  highway,  or  bridge 
within  the  corporate  limits  of  the  munici- 
pality by  an  individual,  simply  for  his  own 
convenience  and  accommodation,  unaccom- 
panied by  public  uses,  is  unauthorized,  And 
essentially  a  nuisance. 

Mischke  v.  Seattle,  supra;  Wendell  T. 
Troy,  39  Barb.  329. 

There  is  no  such  thing  as  a  riKbtful  pri- 
vate permanent  use  of  public  highways. 

State  v.  Bi-rdetta,  supra;  1  Addison, Torts, 
328,  §  313;  Rev.  Stat,  g  850. 

The  public  are  entitled  to  the  entire 
width  of  the  street,  including  the  bridge, 
and  any  addition  to  the  bridge  that  may 
become  necessary  by  reason  of  increased 
traffic. 

1  Addison,  Torts,  328.  8  313;  2  Dill.  Hun. 
Corp.  4th  ed.       669.  660,  1032. 
Mr.  W.  C.  Joiips  for  respondent. 

Allshic,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  action  was  originally  commenced  in 
1903  by  tlie  vi1laf;e  of  Sandpoint  against 
the  defendant  Doyle,  charfjing  him  with  con- 
structing a  building  for  the  purpose  of  run- 
ning and  conducting  a  saloon  business,  and 
in  cutting  tlie  rails  of  a  certain  bridge 
acros.>!i  Sand  creek  and  connecting  his  build- 
ing thrrewith.  The  plaintiff  charged  de- 
fendant with  certain  acts  committed  and 
17L.R.A.(N.S-) 


others  threatened,  which  would  amount  to 
a  nuisance,  and  asked  that  he  be  restrained 
and  enjoined  from  the  further  comminsion 
of  such  acts.  A  demurrer  was  sustained  txi 
the  complaint,  and  an  appeal  was  taken  to 
this  court,  and  the  judgment  of  the  lower 
court  was  reversed.  Sandpoint  v.  Doyle,  11 
Idaho,  642,  4  L.R.A.(N.S.)  910.  83  Pac. 
588.  The  cause  was  remanded,  with  direc- 
tion to  the  lower  court  to  overrule  the  de- 
murrer, and  take  such  further  proceedings 
as  might  be  consistent  with  the  views  ex- 
pressed in  the  opinion.  The  cause  was  tried 
in  the  district  court,  and  findings  of  fact 
and  conclusions  of  law  and  judgment  were 
made  and  entered  in  favor  of  the  village 
and  against  the  defendant,  restraining  and 
enjoining  the  defendant  as  prayed  for  in 
the  complaint.  The  defendant  prepared 
and  served  his  statement  and  bill  of  excep- 
tions, and  had  the  same  settled,  and  there- 
upon moved  for  a  new  trial,  and  his  mo- 
tion was  granted,  and  a  new  trial  was  or- 
dered. The  case  thereafter  came  on  for  ■ 
new  trial,  and,  upon  stipulation  of  the  at- 
torneys for  the  respective  parties,  the  case 
was  submitted  to  the  trial  judge  upon  the 
evidence  that  had  been  taken  on  the  pre- 
vious trial,  and  no  witnesses  testified  upon 
the  latter  trial.  The  case  was  submitted, 
and  taken  under  advisement  by  the  court, 
and  thereafter  findings  of  fact  and  conclu- 
sions of  law  were  made  and  filed,  and  judg- 
ment was  rendered  and  entered  in  favor  of 
the  defendant  and  against  the  plaintiff,  and 
this  appeal  is  from  the  judgment. 

It  is  necessary  to  observe  here  that  the 
first  trial  took  place  before  Honorable  R.  T, 
Morgan,  who  was  then  presiding  judge  of 
the  first  judicial  district,  and  a  new  trial 
was  granted  by  him.  Before  the  case  came 
on  for  a  new  trial.  Honorable  W.  W.  Woods 
succeeded  to  the  office  of  judge  of  the  first 
judicial  district,  and  accordingly  tried  the 
case  on  i«b-ial.  Judge  Woods,  therefore, 
did  not  see  the  witDCBses  or  hear  them  tes- 
tify, and  the  entire  ease  was  made,  ao  far 
as  he  was  concerned,  upon  a  paper  record. 
Under  such  circumstances,  this  court  must 
examine  the  evidence,  and  weigh  the  same 
in  all  respects  as  if  the  case  had  never  been 
tried  before,  and  will  consider  the  evidence 
the  same  as  if  the  case  were  being  original- 
ly heard  in  this  court.  Roby  v.  Roby.  10 
Idaho,  139,  77  Pac.  213;  Morrow  v.  Mat- 
thew, 10  Idaho.  433,  79  Pac.  196;  Stone- 
burner  V.  Stoneburner,  11  Idaho,  607,  83 
Pac.  938;  Van  Camp  v.  Emery,  13  Idaho, 
202,  89  Pac.  752.  It  appears  from  the  evi- 
dence that  the  bridge  in  question  is  about 
16  feet  vide  or  1414  in  the  clear,  and  that 
it  crosses  wliat  is  known  as  "Sand  creek," 

and  that  the  street  alT'^clKAlA:,  ol  the 
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bridge  is  SO  feet  in  width,  and  the  atreet 
over  which  tlie  bridge  is  erected  is  the 
street  connecting  Railroad  street  with  First 
street  in  the  village  of  Sandpoint.  This 
bridge  is  450  feet  long,  and  varies  from  a 
height  of  27  feet  at  the  deepest  place  in  the 
canyon  or  stream  down  to  a  point  at  each 
side  of  the  canyon  at  which  the  bridge 
meets  the  ground.  It  is  a  wooden  bridge, 
with  posts  and  hand  rails  on  each  side  to 
protect  pedestrians,  vehicles,  and  animals 
from  running  or  falling  off  the  bridge.  The 
stream  is  only  about  25  feet  wide,  and  at 
low  water  is  only  about  6  inches  deep,  but 
when  the  high  waters  come  the  stream  is 
sometimes  as  much  as  300  feet  wide  and  15 
feet  deep  at  the  center  of  the  stream.  The 
defendant  Doyle  owns  a  lot,  situated  with- 
in the  depression  or  canyon,  between  the 
main  channel  of  the  stream  and  the  end  of 
the  bridge.  The  water  seldom  overflows 
his  lot.  The  easement  or  right  of  way  for  a 
street  in  front  of  Doyle's  lot  appears  to  be 
50  feet  in  width,  but,  when  defendant  con- 
structed its  bridge,  it  built  the  bridge  on 
the  side  of  the  street  next  to  Doyle's  lot, 
and  immediately  along  and  contiguous  to 
the  front  of  the  lot,  so  that  no  space  was 
left  between  the  side  of  the  bridge  and  the 
defendant's  lot.  This  bridge  has  been  con- 
structed for  some  six  or  eight  years.  Doyle 
commenced  the  construction  of  his  build- 
ing, erecting  it  on  substantial  posts,  well 
braced,  and  in  doing  so  it  became  necessary 
for  him  to  cut  the  railing  on  the  side  of 
the  bridge  next  to  his  property.  He  con- 
structed his  building  so  as  to  make  the 
floor  on  a  level  with  the  bridge,  setting  the 
building  back  some  12  feet  from  the  bridge. 
He  constructed  a  safe  and  substantial  plat- 
form in  front  of  his  building,  between  the 
building  and  the  bridge,  and  placed  posts 
and  rails  around  it  so  as  to  protect  per- 
sons from  falling  off.  The  rails  placed 
around  the  platform  appear  to  be  as  sub- 
stantial and  safe  in  every  respect  as  those 
placed  around  the  bridge  fty  the  village. 
Doyle  appears  to  have  erected  this  building 
for  the  purpose  of  conducting  a  saloon,  and 
so  declared  his  intention,  and,  when  he  com- 
pleted the  same,  opened  up  in  the  saloon 
bnsiness.  He  ran  the  saloon,  however,  for 
only  a  couple  of  hours,  when  he  was  arrested 
ud  fined  for  violating  the  village  ordi- 
nances. It  appears,  that  the  village  trus- 
tees had  duly  and  regularly  passed  and 
adopted  an  ordinance  prohibiting  the  sale 
or  giving  away  of  any  liquors  or  intoxicat- 
ing drinks  within  100  feet  of  this  bridge, 
and  it  was  for  violating  this  ordinance  that 
Doyle  was  arrested  and  fined.  He  appears, 
however,  to  have  threatened  to  continue  in 
the  saloon  business  at  that  place,  and  to 
complete,  equip,  and  maintain  his  building 
17  LJIJL(K.8.) 


for  that  purpose,  which  was  the  cause  of 
this  action  being  instituted  against  him. 
After  leaving  his  building  idle  for  consid- 
erable time,  he  later  opened  up  in  the  dry- 
gpods  business,  concluding,  perhaps,  that  it 
would  be  a  more  peaceful  business  and  less 
offensive  to  the  municipal  authorities,  and 
perhaps  less  liable  to  invite  the  repeated 
visits  of  the  police  authorities.  He  con- 
tinued in  the  mercantile  business  to  the 
time  of  the  trial  of  this  case,  and  made  no 
further  attempt  to  conduct  the  saloon  busi- 
ness, or  any  other  unlawful,  prohibited,  or 
illegitimate  business  therein,  so  far  as  the 
record  shows. 

It  is  contended  by  the  municipality  that 
the  decision  of  this  court  on  the  previous 
appeal  is  the  law  of  the  case,  and  that  the 
judgment  rendered  and  entered  by  the  dis- 
trict court  is  in  conflict  therewith.  On  the 
previous  appeal,  this  court,  speaking  through 
Chief  Justice  Stockslager,  said:  "We  think 
the  village  authorities  have  the  power  to 
permit  or  reject  the.  application  of  anyone 
to  construct  any  kind  of  a  building  to  con- 
nect with  this  bridge.  If  it  is  them  con- 
sidered dangerous  to  the  traveling  public, 
offensive  to  any  class  of  people  who  may 
have  occasion  to  pass  over  the  bridge, 
.  .  .  then  they  may  prohibit  its  construc- 
tion." Upon  a  casual  reading  of  this  lan> 
guoge,  it  might  be  taken  to  indicate  the 
view  of  the  court  that  the  municipality 
could  absolutely  prohibit  the  construction 
of  any  kind  of  a  building,  whether  lawful 
within  itself  or  not,  and  whether  intended 
for  use  in  a  lawful  and  l^itimate  business 
or  otherwise.  In  order  to  ascertain,  how- 
ever, the  real  purpose  and  intent  of  the 
court,  it  is  necessary  to  ascertain  the  exact 
question  that  was  before  the  court,  and 
that  was  then  being  discussed  and  consid- 
ered by  the  court,  and  out  of  the  considera- 
tion of  which  the  use  of  this  language  arose. 
The  question  there  being  considered  was 
the  right  of  Doyle  to  maintain  a  nuisance 
on  his  property  adjacent  to  this  bridge,  and 
particularly  the  power  of  a  court  of  equity 
to  restrain  him  from  carrying  on  a  business 
within  a  district  where  the  same  was  pro- 
hibited and  forbidden  by  a  municipal  ordi- 
nance, and  to  maintain  a  nuisance  on  and 
adjacent  to  this  bridge.  Tte  court  held 
that,  notwithstanding  the  right  of  the  mu- 
nicipality to  have  Doyle  repeatedly  arrested 
for  violating  the  ordinance,  it  might  also 
invoke  the  aid  of  a  court  of  equity  to  re- 
strain him  from  maintaining  the  building 
and  offensive  business  at  the  place  and  in 
the  manner  it  was  maintained,  and  wherein 
the  offense  and  violation  was  being  repeat- 
edly committed.  The  question  was  not  be- 
fore the  court,  on  that  appeal,  of  the  power 
of  the  municipal  authorities  to^hsolutebr 
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prohibit  the  construction  of  any  building 
wliatever  at  tliat  place,  or  the  maintaining 
and  carrying  on  of  any  lawful  and  legiti- 
mate business  on  the  proper^  in  question. 
The  decision  rendered  by  this  court  on  the 
former  appeal  ia  Unquestiooably  tlie  law  of 
the  cabe  upon  all  matters  that  were  in- 
volved in,  presented,  and  passed  upon,  on 
that  appeal.  It  determines  the  right  of  the 
municipality  to  restrain  and  enjoin  the  ap- 
pellant in  this  case  from  maintaining  a 
saloon  or  conducting  a  saloon  business  on 
this  property.  Beyond  that,  however,  we 
do  not  think  anytliiiig  said  in  that  opinion 
can  be  treated  aa  the  law  of  tlie  case. 

At  the  trial  of  this  case  it  appeared  that 
the  defendant  and  respondent  bad  aban- 
doned the  saloon  busiueaa  more  tlian  three 
years  previous  to  the  trial,  and  had  not 
been  maintaining  his  place  of  buatness  for 
that  purpose,  and  that  he  had,  on  the  con- 
trary, maintained  an  orderly  and  legiti- 
mate business,  and  was  at  the  time  of  the 
trial  engaged  in  the, mercantile  business, 
using  his  property  for  that  purpose.  It 
was  tlierefore  unneci'ssary  to  issue  a  perma- 
'nent  restraining  order  against  liim,  enjoin- 
ing him  Irtun  carrying  on  or  conducting 
the  saloon  business  or  maintaining  a  place 
for  that  purpose.  The  only  question  prop- 
erly presented  on  this  apppal  for  our  deter- 
mination ia  the  power  and  authority  of  the 
municipality  to  absolutely  forbid  and  pro- 
hibit the  reapondcnt  from  erecting  and 
maiutaitting  a  building  on  his  own  lot,  and 
erecting  and  maintaining  the  platfonn  iu 
front  thereof,  so  as  to  connect  with  the 
bridge  and  have  acecsa  to  and  egress  from 
his  property  over  and  by  way  of  thu  bridge. 
In  the  first  place,  we  must  remember  that 
respondent's  lot  abuts  on  one  of  tlie  streets 
and  thoroughfares  of  the  appellant  corpora- 
tion. It  must  also  be  home  in  mind  that 
the  bridge  along  and  over  this  street  is  A 
part  of  the  street;  in  other  words,  a  bridge 
is  a  highway.  Rev.  Stat,  1887,  $  850;  El- 
liott, Roads  t  Strecte,  2d  ed.  §  27.  If  the 
village  had  not  seen  tit  to  construct  this 
bridge  across  Sand  creek,  and  the  ravine 
and  depression  tlirongh  which  it  flows,  but 
had  rather  preferred  to  leave  the  street  as 
it  previously  was  on  the  surface  of  the 
ground,  there  could  be  no  question  of  the 
right  of  Doyle  to  construct  his  building, 
under  proper  regulations,  and  maintain  tlie 
name  on  his  lot  and  fronting  on  this  street, 
with  all  the  necesHary  privileges  of  ingress 
and  efrrcss  through  and  over  the  street. 
But  the  village  saw  fit  to  raise  the  surface 
of  the  strept.  which  it  mifiht  liave  done  by 
a  fill,  until  it  came  to  tlic  main  channel  of 
the  stream,  or,  as  it  did  do,  by  erecting 
posts  and  building  a  platform  or  bridge  at 
tlip  firnde  and  level  to  which  it  desired  to 
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raise  the  surface  of  the  street.  Kow,  the 
village  having  seen  fit  to  raise  thu  surfare 
of  ita  easement  and  right  of  way  for  street 
purposes  to  an  elevation  of  SO  feet  in  front 
of  Doyle's  property,  has  he  not  an  equal 
right  to  raise  hia  building  to  the  same  ele- 
vation, so  aa  to  preserve  hia  right  of  ingrean 
and  egressi  If  he  can  do  so,  he  ia  clearly 
within  hia  Ic^al  rights.  If  he  cannot,  then 
the  village,  by  raiaing  tbia  grade  of  its 
street,  through  the  guise  and  name  of  a 
bridge,  may  improve  Dt^le  oat  of  his  prop- 
erty and  aU  right  ot  use  and  benefit  there- 
of. This  is  certainly  not  justice,  and  we 
do  not  think  it  ia  the  law.  Every  citixen 
has  an  equal  right  witii  every  other  to 
travel  the  atreeta  of  thia  municipality;  but, 
on  the  contrary,  every  property  owner,  hav- 
ing a  lot  abutting  on  a  street  or  thorough- 
fare, has  a  special  and  peculiar  right  in  that 
particular  street  not  common  to  tlie  other 
citizena.  That  right  ia  a  property  right 
appurtenant  to  his  lot,  and  furnishes  him 
the  means  of  getting  to  and  from  his  prop- 
erty, and  thereby  enjoying  the  common 
right  of  all  the  streets  with  the  balance  of 
the  citizens  of  the  community.  If  he  caR- 
not  get  out  from  his  property,  and  has  no 
means  of  in,<;ress  or  egreaa,  then  the  atreels 
and  thoroughfares  of  the  municipality  will 
be  of  no  use  to  him,  and  consequently  hia 
property  will  be  of  but  little  benefit  to  htm. 
While  the  public  generally  may  have  no 
special  or  particular  interest  in  the  right 
of  ingress  to  any  particular  lot  owner'3 
property,  the  lot  owner  baa  a  very  material 
and  special  interest  in  having  tlie  public 
reach  his  property  and  place  of  buainesa, 
and  in  hia  right  to  go  and  come  and  earty 
on  business  and  invite  the  public  to  his 
place  of  business.  It  has  been  held  by  the 
courts  that  to  cut  off  this  right  of  ingreaa 
and  egr(<8S  would  be  to  take  the  lot  owner's 
property  without  due  process  of  law.  Tran- 
sylvania University  v.  Tjexington,  3  B.  Mon. 
26,  38  Am.  Dec.  173;  Story  v.  New  York 
Elev.  R.  Co.  fHS  N.  Y.  122.  43  Am.  Rep.  146; 
Adams  v.  Chicago,  B.  &  N.  R.  Co.  30  Minn. 
280,  1  L.RJI.  493,  12  Am.  St.  Rep.  044,  39 
N.  W.  629;  Elliott,  Roads  &  Streets,  2d  ed. 
§  606. 

Tn  considering  the  general  queation  of  the 
right  of  ingress  and  egress,  and  the  prop- 
frty  owner's  right  of  action  for  damages  on 
account  of  an  obstruction  thereof,  the  su- 
preme court  of  Minnesota,  in  Brakken  v, 
Minneapolis  &.  St.  h.  R.  Co.  29  Minn.  41, 
U  N.  W.  124,  says:  "With  reference  to 
the  other  point,  it  is  well  settled  that  the 
owner  of  lots  abutting  on  a  public  street, 
whether  he  owns  the  soil  to  the  center  of 
tlie  street  or  not.  has  a  special  interest  ia 
tho  strept,  dilTerent  from  that  of  the  gen- 
eral public.   It  may  not  be  very  important 
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to  the  general  public  whether  they  shall  he 
able  to  get  to  the  private  property  of  an 
individual,  but  it  is  important  to  the  indi- 
Tidual  whether  he  should  be  able  to  get  to 
and  from  his  residence  or  business,  and 
whether  the  public  have  thr  moans  of  get- 
tiQg  there  for  social  or  business  purposes. 
If  there  be  an  obstruction  in  the  street  in 
front  of  or  near  his  abutting  property,  so 
as  to  prevent  access  to  it,  the  damage  which 
he  Bustains  is  different,  not  merely  in  de- 
gree, but  in  kind,  from  that  experienced  in 
coninion  with  other  citizens,  and  he  may 
maintain  a  private  action  for  the  special 
injury  to  him,  notwithstanding  there  is  also 
a  remedy  in  behalf  of  the  public."  Like- 
wisp,  the  supreme  court  of  Kansas,  in  Ve- 
nard  Cross,  8  Kan.  255,  says:  "But  the 
petition  goes  further,  and  alleges  that  this 
highway  is  plaintiff's  'only  means  of  ingress 
and  egress'  to  his  land.  Obstructing  such 
highway  therefore  prevents  his  access  to  his 
lands.  Here  is  disclosed  a  particular  injury 
to  plaintifT,  one  differing  not  merely  in  de- 
gree, but  also  in  kind,  from  that  suffered 
by  the  community  in  general.  It  is  not 
that  he  uses  this  highway  more  than  oth- 
ers, but  that  the  use  is  of  a  particular  ne- 
cMsity  to  him,  affording  him  an  outlet  to 
his  farm.  Tt  is  to  him  a  use  and  a  benefit, 
differing  from  those  enjoyed  by  the  public 
at  large.  Obstructing  tlie  highway  destroys 
that  particular  use  and  benefit.  He,  there- 
fore, may  maintain  his  individual  action." 
fVe  also  Cincinnati  &.  S.  G.  Ave.  Street  R. 
Co.  Cumminsville,  14  Ohio  St.  523;  Los- 
tutter  V.  Aurora,  126  Ind.  436,  12  L.R.A. 
259,  26  N.  E.  184;  Broome  v.  New  York  & 
N.  J.  Teleph  Co.  42  N.  J.  Eq.  141,  7  Atl. 
851. 

Considerable  stress  has  been  laid  on  the 
proposition  that  an  abutting  property  own- 
er has  no  right  to  interfere  with  or  cut  the 
rails  of  a  bridge.  That  is  a  correct,  gen- 
eral principle  of  law;  but  it  is  founded 
upon  the  assumption  that  tlie  municipality, 
on  its  part,  will  not  undertake  to  prevent 
the  property  owner's  right  of  ingress  and 
egress,  and  that  it  will  so  construct  its 
bridges  and  maintain  its  street  grades  as  to 
afford  the  property  owner  an  equal  right  of 
erecting  or  constructing  like  or  similar 
means  on  his  property  in  order  to  enable 
him  to  get  to  and  from  the  streeti.  If  the 
municipality  should  build  a  bridge  across 
another  street,  then,  clearly,  there  would  he 
no  abutting  property  owner  entitled  to  out 
the  rails  of  the  bridge  or  interfere  there- 
with, for  the  reason  that  it  would  be  one 
highway  aeroas  another,  and  the  public 
would  be  entitled  to  both  easements  and  to 
maintain  and  protect  tue  some.  This  would 
also  be  true  if  the  municipality  should  huild 
a  bridge  across  a  navigable  stream,  .\pa\n 
wp  would  have  one  highway  ov<-r  and  nci-nss 
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another,  and  the  public  would  be  entitled  to 
maintain  the  easeioent  and  right  of  way 
and  keep  the  same  open  and  free  to  traffic. 
A  very  differi'nt  principle  of  law  arises,  how- 
ever, when  the  city  raises  its  grade,  either 
by  fill,  a  bridge,  or  in  any  other  manner, 
through  or  over  a  depression  in  the  natnral 
surface  of  the  ground  and  along  adjoining, 
and  abutting  properties.  In  such  case, 
while  the  municipality  may  adopt  reason- 
able rules  and  regulations  with  reference  to 
the  erection  and  maintenance  of  buildings 
and  all  approaches  to  the  same,  ami  entrance 
to  and  over  the  street,  it  cannot  absolutely 
prohibit  the  property  owner  from  using  the 
street  and  enjoying  his  right  of  going  and 
coming  to  and  from  his  property  through 
and  over  such  street.  In  order  to  enjoy  that 
right  and  privilege,  he  must  lie  accorded  an 
equal  and  concurrent  right  of  using  such 
means  and  methods  on  his  own  projierty  as 
to  enable  him  to  get  to  the  street,  and  con- 
nect his  property  or  place  of  business  with 
the  street  or  highway  over  which  he  must 
necessarily  pass.  It  has  been  suggested 
that  the  bridge  in  question  is  not  wide 
enough  to  accommodate  the  traveling  public 
and  also  afford  means  of  ingress  and  egress 
to  abutting  property  owners.  The  ques- 
tion as  to  the  extent  of  the  duty  and  re- 
sponsibility of  the  municipality  in  that  re- 
spect does  not  arise  in  this  case,  for  the  rea- 
son that  the  village  here  constructed  its 
bridge  on  the  side  of  its  right  of  way,  next 
to  respondent's  property,  and  caused  the 
bridge  to  adjoin  the  front  of  respondent's 
lot.  It  therefore  cut  him  off  from  his  pre- 
vious right  of  access  to  the  street  on  its 
natural  surface,  and  left  '.him  without  any 
means  of  egress  and  ingress  at  alt,  unless 
he  can  go  over  the  bridge.  Had  his  lot 
been  on  the  other  side  of  the  street,  and, 
consequently,  34  feet  from  the  bridge,  as  are 
the  other  property  owners  on  the  farther 
side  of  the  street,  another  and  different 
question  would  then  arise  and  call  for  our 
consideration;  but,  since  it  does  not  arise 
in  this  case,  we  will  not  consider  it. 

We  have  examined  all  the  evidence  in  this 
case,  and  are  satisfied  that  the  village  is 
not  entitled  to  an  injunction  restraining  the 
respondent  from  maintaining  his  building 
and  place  of  business  on  his  lot  abutting  on 
this  bridge.  We  are  also  satisfied  that  he 
is  entitled  to  egress  and  ingress  over  this 
bridge. 

The  judgment  of  the  lower  court  most 
therefore  be  affirmed,  and  it  is  so  ordered, 
with  costs  in  favor  of  respondent, 

Stewart,  J.,  concurs. 

Sullivan.  J.,  dissrnting; 
I  am  unable  to  concnr  in  the'-conelusion 
renclicd  by  my  asMic\aUi^lizeWkn&0^Sg^ 
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is  a  highway  under  our  law,  it  Beenis  to  m« 
that  there  is  a  clear  distinction  between  the 
rights  of  landowners  abutting  on  the  streets 
of  a  town  or  city,  and  the  rights  of  land- 
owners abutting  on  a  bridge.  Bridges  nec- 
essarily require  different  and  more  careful 
protection  from  fire  and  other  elements 
than  the  ordinary  street,  and  most  of  the 
bridges  of  the  state  arc  only  of  sufficient 
width  to  permit  vehicles  to  pass  each  other, 
and  I  do  not  think  that  the  owners  of  prop- 
erty abutting  on  a  bridge  have  that  "spe- 
cial and  peculiar  right,"  referred  to  in  the 
opinion  of  the  majority,  to  the  use  of  the 
bridge  that  abutting  property  landowners 
have  on  the  ordinary  street  or  highway.  In 
my  view  of  the  matter  the  abutting  land- 
owners to  a  bridge  have  the  same  rights  as 
the  public  to  use  such  bridge,  but  they  have 
no  right  to  establish  business  houses  along 
such  bridge,  cut  the  railing  thereof,  connect 
their  businesa  houses  with  the  bridge,  and 
conduct  business  therein. 

The  judgment  of  the  lower  court  ought  to 
be  reversed. 

KANSAS  SUPREaCK  COURT. 
JOHN  R.  HARMON,  PIff.  in  Err., 
FRED  BOWER. 
(—  Kan.  — ,  96  Pac.  61.) 

Civil  rights  —  suspension  —  imprison- 
ment. 

1.  The  suspension  of  the  civil  rights  of  a 
person  sentenced  to  the  penitentiary  for  a 
term  less  than  life  begins  at  the  date  of  his 
impriaoninent  under  the  sentence. 

Headnotes  by  BcnraoN,  J. 

Case  Note.  —  At  tehat  time  doen  aua- 
penalon  of  civil  or  political  rights  of 
one  under  sentence  commence? 

It  appears  that  in  the  United  States  a 
conTiet  under  sentence  for  life  (Willingham 
v.  King,  23  Fla.  478,  2  So.  851 ;  Platner  v. 
Sherwood,  6  Johns.  Ch.  118;  Frazer  v. 
•  Fulcher,  17  Ohio,  260;  Davis  v.  Laning.  85 
Tex.  39,  18  L.R.A.  82,  34  Am.  St.  Rep. 
784,  19  8.  W.  846),  or  for  a  term  less  than 
life  (Re  Nerac,  35  Cal.  392,  95  Am.  Dec. 
Ill;  Presbury  v.  Hull,  34  Mo.  29) ;  or  un- 
der a  death  sentence  (Cannon  v.  Windsor. 
1  Houst.  [Del.]  143;  Gray  v.  Stewart.  70 
Kan.  429,  109  Am.  St.  Rep.  461,  78  Pac. 
852;  Rankin  v.  Rankin,  6  T.  B.  Mon.  531, 
17  Am.  Dec.  161), — is  not  civilly  dead  un- 
less the  statute  so  provides;  and  no  conse- 
quences follow  the  convietion  except  those 
declared  by  statute. 

Aocordingly,  the  question  indicated  by 
the  above  title  could  arise  only  in  those 
jurisdictions  where,  by  statute,  convicts 
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Same  ~  conveyance    before  Imprison- 
ment. 

2.  A  sentence  to  the  penitentiary  for  m 
term  of  years  does  not  make  void  a  con* 
veyanee  duly  executed  by  the  convict  be- 
fore he  is  imprisoned  under  the  sentence, 
and  while  execution  of  the  judgment  of  con- 
viction is  stayed  by  proceedings  upon  ap- 
peal to  the  supreme  court. 

Deed  —  delivery  —  deposit    with  third 
person. 

3.  The  manual  d^mait  of  %  deed  with  a 
third  party  to  receive  and  hold  for  the 
grantee,  with  intent  thereby  to  give  it  ef- 
fect as  a  conveyance  and  to  place  it  be- 
yond the  custody  and  control  of  the  grant- 
ors, with  a  declared  or  manifest  purpose  of 
making  a  present  transfer  of  title,  is  a  suf- 
ficient delivery. 

(May  9,  1908.) 

ERROR  to  the  District  Court  for  Cowley 
County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to 
recover  certain  land  and  for  rents  and 
profits.  Affirmed. 
The  facts  are  stated  in  the  oi^nion. 
Messrs.  A.  M.  Jackson,  A.  U.  Noble, 
and  Ii.  C.  Brown,  for  plaintiff  in  error: 
PlaintiiT'a  civil  rights  having  been  sos- 
pended,  he  was  deprived  of  the  power  to 
make  contracts. 

Sample  v.  Homer,  01  Kan.  738,  60  Fee. 
746;  Manley  v.  Mayer,  68  Kan.  396,  75 
Pac.  650;  9  Cye.  Law  &  Proc.  p.  873;  Wil- 
liams r.  Shackleford,  97  Mo.  322,  11  S. 
W.  222;  Rice  County  t.  Lawrence,  29  Kan. 
158. 

So  long  as  a  grantor  retains  any  power, 
control,  or  disposition  over  a  deed,  there 
can  be  no  delivery. 

Prutsman  v.  Baker,  30  Wis.  644,  11  Am. 
Rep.  592;  Elliott  v.  Murray,  225  111.  107, 

are  deprived  of  their  civil  rights.  Again, 
it  is  quite  clear  that  the  question  would 
not  arise,  even  in  such  jurisdictions,  except 
where  the  convict,  at  some  time  between  the 
pronouncement  of  sentence  and  the  actual 
commencement  of  his  punishment  there- 
under, had  exercised,  or  attempted  to  exer- 
cise, some  civil  or  political  right.  The 
only  other  case  of  that  kind  which  has  been 
found  is  State  v.  Houston,  103  N.  C.  383, 
9  S.  E.  699,  where  Smith,  Ch.  J.,  in  a  con- 
curring opinion,  held  that,  under  a  consti- 
tutional provision  that  "no  person  who, 
upon  uOQviction  or  confession  in  open  cour^ 
shall  be  adjudged  guilty  of  felony,  or  other 
crime  infamous  by  the  laws  of  this  state, 
and  hereafter  committed,  shall  be  deemed 
an  elector,"  the  all^d  criminal  was  not 
deprived  of  his  personal  privilege  or  right 
to  vote  until  final  judgment  against  him; 
and  a  mere  verdict  of  guilty  upon  which 
judgment  had  been  suajwnded  did  not  dis- 
franchise him. 
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80  K.  E.  77;  Cole  t.  Ck>le,  144  Hieh.  676, 
108  N.  W.  101;  Steffian  v.  Milmo  Nat.  Bank. 
60  Tex.  513.  6  S.  W.  823;  Davis  v.  Ellis, 
30  W.  Va.  226,  10  S.  E.  390;  Oswald  v. 
Caldwell,  825  lU.  224,  80  N.  E.  131. 

The  deed  in  the  hands  of  Gilmer  never 
arow  to  the  dignity  of  an  escrow. 

Bavis  Clark,  S8  Kan,  105,  48  Fac.  603; 
Gkmpbell  T.  Thomas,  42  Wis.  437,  £4  Am. 
Bep.  427. 

Messrs.  C.  T.  Atkinson,  C.  R.  Pollard, 
O.  H.  Buckman,  and  S.  C.  Bloss,  for  de- 
fendant in  error: 

Smtence  pronounced  hy  the  district  court 
was  snspended  during  the  time  of  the  ap- 
peal. 

Gen.  Stat.  1901,  it  5726,  5776,  6777;  Ar- 
da  T.  SUte,  26  Tex.  App.  193,  0  S.  W. 
686;  Be  Moise,  117  Fed.  764;  Gray  v.  Stew- 
art, 70  Kan.  429,  109  Am.  St.  Bep.  461, 
78  Pac.  852;  Smith  v.  Spooner,  3  Pick. 
229;  Jones  7.  Sempie,  91  Ala.  182,  8  So. 
557;  Strong  v.  Bircliard,  6  Conn.  357;  Suth- 
erland, SUt.  Constr.  §  00;  20  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  661;  Miller  v.  Evans, 
116  Iowa,  101,  56  L.BA.  101,  91  Am.  St. 
Rep.  143,  88  K.  W.  198;  Ex  parte  Jones,  41 
Cal.  20»;  Harris  v.  People,  138  III.  03, 
27  N.  £.  706;  State  ex  ret.  Johnson  v.  Mc- 
Clellan,  87  Tenn.  52,  9  S.  W.  233;  Clemona 
V.  State,  92  Tenn.  282,  21  8.  W.  525;  State' 
V.  Grottkau,  73  Wis.  689,  41  N.  \V.  80, 
1063;  Hollon  v.  Hopkins,  21  Kan.  638; 
Be  Nerac,  36  Cal.  392,  95  Am.  Dec.  113; 
Ex  parte  Duekett,  15  S.  C.  210,  40  Am. 
Bep.  694;  Sartain  v.  State,  10  Tex.  App. 
651,  38  Am.  Bep.  64B;  Kan.  Gen.  Stat. 
1905,  §  6188. 

There  was  a  valid  delivery  of  the  deed. 

Bhep.  Touch.  68,  59;  Devlin,  Deeds,  §§  260, 
269;  Walker  v.  Walker,  42  111.  311,  89  Am. 
Dec.  446;  Wuester  v.  Folin,  60  Kan.  337, 
66  Pac.  490;  Brown  v.  Westerfield,  47  Neb. 
399,  63  Am.  St.  Bep.  632,  66  N.  W.  439; 
Tucker  v.  Allen,  16  Kan.  319;  Kittoe  v. 
Willey,  121  Wis.  648,  99  N.  W.  337;  Pen- 
tico  V.  Hays,  76  Kan.  76,  0  L.B.A.{N.S.) 
224,  88  Pac.  738;  Young  v.  McWilliama.  76 
Kan.  243,  89  Pac.  12;  Kelsa  v.  Graves,  64 
Kan.  777,  68  Pac.  607;  Wittenbrock  v.  Cass, 
110  Cai.  1,  42  Pac.  301;  Bury  v.  Young, 
98  Cal.  446,  35  Am.  St.  Bep.  186,  33  Pac. 
338;  Lippold  v.  Lippold,  112  Iowa,  134, 
84  Am.  St.  Bep.  331.  83  N.  W.  800;  Gage 
T.  Gage,  36  Mich.  220;  Bauman  v.  Mc- 
Manus,  76  Kan.  106,  10  L.B.A.(K.S.)  1138, 
80  Pac.  16;  Thompson  v.  Calhoun,  218  111. 
161,  74  N.  E.  775;  Gould  v.  Day,  04  U.  S. 
405,  84  L.  ed.  232. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

On  March  5,  1904,  John  B.  Harmon  was 
the  owner  of  a  tract  of  land  in  Cowley  coun- 
17  LJtA.(N.S.) 


ty,  Kansas,  upon  which  he  resided  with  his 
wife  as  a  homestead.  On  the  same  day  he 
was  convicted  of  a  crime  in  the  district 
court  of  that  county,  and,  on  April  12, 
1904,  he  was  sentenced  to  the  penitentiary. 
He  appealed  to  the  supreme  court,  where 
the  judgment  was  affirmed  December  1,  1004. 
Prom  tlie  time  of  his  sentence,  April  12,  1904, 
until  January  19,  1906,  John  B.  Harmon  was 
at  lit>erty  under  bond,  but,  on  January  19, 
1006,  be  was  taken  to  the  penitentiary, 
where  he  remained  until  January  12,  1006, 
when  he  was  pardoned  and  discharged.  Aft- 
er his  conviction  uid  sentence  in  the  dis- 
trict court,  and  before  be  was  taken  to  the 
penitentiary,  Harmon  and  his  wife.  Lucinda 
W.  Harmon,  made  a  deed  of  the  homestead 
to  John  B.  Simpson  and  Ella  Simpson, 
which  wu  placed  in  the  hands  of  B.  A. 
Gilmer,  to  he  delivered  to  Simpson  for  the 
benefit  of  Mrs.  Harmon.  On  March  5,  1005. 
Fred  Bower  negotiated  with  Mrs.  I^rmon 
for  the  purchase  of  the  land,  upon  which 
she  still  resided,  and  the  deed  was  there- 
upon executed  to  him  by  John  B.  Simpson 
and  wife.  The  consideration  for  this  deed 
was  $600  cash,  the  payment  of  taxes,  and 
the  release  of  prior  debts  of  Harmon  and 
wife  to  Bower,  which  were  liens  upon  tho 
land.  Some  time  in  the  summer  of  1905 
Mrs.  Harmon  died,  leaving  in  the  possession 
of  John  B.  Simpson  $297,  part  of  the  money 
received  by  her  from  Fred  Bower,  to  be  de- 
livered to  Mr.  Harmon  when  he  should  be 
released  from  the  penitentiary,  which  was 
done.  This  action  was  brought  by  Harmon 
against  Bower  to  recover  the  land  and  for' 
renta  and  profits.  The  judgment  was  for 
the  defendant,  and  the  plaintiff  asks  for  a 
reversal. 

The  plaintiff  claims,  first,  that,  on  account 
of  his  disability  as  a  convict,  he  was  unable 
to  make  a  legal  transfer  of  his  realty  during 
the  time  that  he  was  under  sentence,  but  at 
liberty,  under  bond;  second,  that  the  deed 
which  he  made  to  John  R.  Simpson,  and  in 
which  hia  wife  joined,  had  never  been  legally 
-delivered.  Section  2301,  Gen.  Stat.  1001, 
reads  as  follows:  "A  sentence  of  confine- 
ment and  hard  labor  for  a  term  leas  than 
life  suspends  all  civil  rights  of  the  person 
so  sentenced  during  the  term  thereof.  .  .  ." 
It  is  necessary  to  determine  when  the  term 
of  imprisonment  referred  to  in  this  statute 
begins.  The  defendant  having  appealed  to 
this  court  from  the  judgment  of  conviction 
and  sentence,  and  having  given  bond  as  pro- 
vided by  law,  execution  of  the  judgment 
was  stayed  as  provided  in  chapter  380,  p. 
594,  Sess.  Lawa  1903.  Another  statute 
provides  for  the  appointment  of  a  trustee 
to  take  charge  and  manage  the  estate  of  a 
person  imprisoned  in  the  penitentiary  for  a 
term  less  than  life,  but  such  appointment 
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cannot  be  made  until  satisfactory  evidence 
IB  given  that  the  convict  is  actualiy  im- 
prisoned. Gen.  Stat.  1901,  §§  5776,  5777. 
From  these  provisions  it  appears  that  civil 
rights  are  not  suspended  until  the  convict  is 
imprisoned.  If  we  should  hold  that  civil 
rights  are  suspended  the  moment  sentence  is 
pronounced,  the  defendant's  punishment 
would  be  increased  by  taking  away  Ms  civil 
rights  for  an  indefinite  period  in  excess  of 
the  term  of  imprisonment,  which  does  not 
begin  until  the  stay  allowed  upon  appeal 
has  expired  and  he  is  imprisoned,  or  pos- 
sibly when  he  is  in  custody  to  be  conveyed 
to  the  penitentiary.  "If,  after  sentence  has 
been  pronounced,  no  appeal  is  taken,  the 
conviction  is  complete,  and  its  consequences 
attach  and  operate  at  once;  but,  if  an  ap- 
peal be  prosecuted,  the  effect  of  the  appeal 
is  to  suspend  and  hold  in  abeyance  the  en- 
forcement and  legal  consequences  of  the 
conviction  until  the  judgment  of  the  court 
of  last  resort  has  affirmed  the  conviction 
had  in  the  trial  court."  Arcia  v.  State, 
26  Tex.  App.  193,  205.  9  S.  W.  685,  686. 
The  period  of  confinement  and  bard  labor 
referred  to  in  §  2301,  above  quoted,  is 
the  same  as  the  actual  imprisonment  re- 
ferred to  in  §S  6776  and  5777,  and  is  the 
period  intervening  between  the  date  of  actual 
imprisonment  under  the  sentence  and  the 
discbarge  therefrom.  Williams  t.  Shackle- 
fonj,  97  Mo.  322,  11  S.  W.  222;  State  v. 
Grottkau,  73  Wis.  589,  0  Am.  St.  Rep. 
816,  41  N.  W.  80,  1063;  Ex  parte  Jones,  41 
Cal.  209;  Re  Morse  (CO.)  117  Fed.  763. 

It  is  next  insisted  that  the  deed  to  Simp- 
son is  void  as  a  conveyance  for  the  reason 
that  it  was  not  delivered.  The  trial  was  be- 
fore the  court,  and  no  special  findings  were 
made ;  but  the  general  finding  for  the  defend- 
ant determined  every  material  fact  in  issue 
necessary  to  uphold  the  judgment  against 
Harmon.  It  appears  from  the  abstract  that 
Harmon  and  wife,  in  anticipation  of  the  im- 
prisonment of  the  husband,  desired  to  make 
some  disposition  of  the  homestead  for  the 
benefit  of  the  wife,  and  accordingly,  with  thfi 
consent  of  the  Simpsons,  but  without  any 
consideration  moving  from  them,  executed 
and  acknowledged  the  deed  to  them,  and  left 
it  with  the  notary,  Mr.  Gilmer,  for  the  gran- 
tees. Mr.  Simpson  testified  that  Harmon 
told  him  of  his  intention  to  make  the  deed 
for  the  benefit  of  Mrs.  Harmon,  and  after- 
wards informed  him  that  he  had  done  so, 
and  requested  him  to  go  to  Gilmer  and  get 
the  deed.  Mr.  Gilmer  testified  that  the  deed 
was  so  delivered  to  him,  with  instructions 
from  Harmon  to  deliver  it  to  Simpson  for 
the  benefit  of  Mrs.  Harmon.  Mrs.  Harmon, 
while  negotiating  for  the  sale  of  the  prop- 
erty to  Bower,  sent  to  Simpson  for  the  deed, 
but  the  messenger  did  not  find  it  there,  and, 
by  Simpson's  direction,  went  to  Gilmer  for 
17  L.R.A.(N.8.) 


it,  and  Gilmer,  at  Simpson's  request,  and 
upon  the  assurance  that  it  would  be  used 
for  the  benefit  of  Mrs.  Harmon,  Iianded  it 
to  the  messenger,  who  to<^  it  to  the  reaJ- 
estate  agent  who  was  preparing  the  deed  to 
be  executed  by  the  Simpsons,  and  it  wbm 
handed  with  Uiat  deed  to  Bower,  the  pur- 
chaser of  the  land.    This  court  has  held 
that  "an  actual  or  formal  delivery  of  A 
deed  never  was  necessary.    A  deed  may  be 
good  by  constructive  delivery  as  well  as  hy 
actual  delivery.    Any  words  or  acts  show- 
ing an  intention  on  the  part  of  the  grantor 
that  the  deed  shall  be  considered  as  com- 
pletely executed  and  the  title  conveyed  is 
suflScient."    Tucker  v.  Allen,  16  Kan.  312, 
319.    The  manual  deposit  of  a  deed  with  a 
third  party  to  receive  and  hold  for  the 
grantee,  with  intent  thereby  to  give  it  effect 
as  a  conveyance,  and  to  place  it  beyond  the 
custody  and  control  of  the  grantors,  with  a 
declared  or  manifest  purpose  of  making  a. 
present  transfer  of  title,  18  a  sufficient  de- 
livery.   Wuester  v.  FoHn,  60  Kan.  334,  66 
Pac  490;  Kittoe  v.  Willey,  121  Wis.  648, 
99  N.  W.  337;  Brown  v.  Westerfield,  47  Neb. 
309,  63  Am.  St.  Rep.  632,  66  N.  W.  439; 
Devlin,  Deeds,  S  269. 

It  is  argued  that  the  deed,  while  in  Gil- 
mer's hands,  was  subject  to  the  dominion 
and  control  of  Airs.  Harmon,  and  therefore 
subject  to  recall ;  but  upon  this  matter  there 
was  not  only  the  inference  to  the  contrary 
that  miglit  be  drawn  by  the  trial  court  from 
the  testimony  above  stated,  but  there  was 
the  additional  testimony  of  Mr.  Gilmer  that, 
if  Simpson  had  called  for  the  deed,  he  would 
have  delivered  it  to  him  even  without  Mrs. 
Harmon's  consent;  and  when  he  did  give 
it  up,  as  we  have  already  noted,  it  was 
upon  Simpson's  direction. 

The  arrangement  by  which  Harmon  and 
wife  voluntarily  conveyed  their  homestead 
to  the  Simpsons,  to  be  used  by  the  latter  for 
benefit  of  Mrs.  Haimon,  appears  to  have  been 
a  beneScent  provision  for  her,  in  view  of 
the  condition  of  the  property  and  of  his 
pending  imprisonment,  and  it  was  carried 
out  in  good  faith  by  the  persons  in  whom 
they  confided.  The  plaintiff's  wife  was 
thereby  supported,  wholly  or  partially,  bis 
debts  were  paid,  and  the  remainder  of  the 
consideration  left  in  Mr.  Simpson's  hands 
when  she  died  was,  according  to  her  request, 
duly  paid  over  to  him.  Retaining  this  ma- 
terial part  of  the  consideration,  he  invoked 
the  aid  of  the  court  in  an  effort  to  recover 
the  land  for  which  this  consideration  had 
been  paid.  No  suRicient  reason,  legal  or 
equitable,  being  shown  for  undoing  this 
transaction  at  his  instance,  the  decisiCHi  was 
adverse  to  his  claims. 

We  find  no  reason  to  disturb  this  judg- 
ment, and  it  is  affirmed. 
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T. 

LOUISIANA  &  ARKANSAS  BAILROAO 
COMPANY,  Appt. 

(121  La.  471,  46  So.  096.) 

Railroad  —  crosslnff  —  obstrncted  view. 

1.  Where,  by  leaving  cars  near  or  upon  a 
public  crossing,  a  railway  company  has  ob- 
structed the  view  and  created  an  extra 
danger  to  travelers  upon  the  crossing,  it  is 
bound,  in  approaching  the  crossing,  to  use 
extra  precautions,  as  by  a  lees  amount  of 
speed,  or  by  increased  warnings,  or  other- 
wise; and  uie  fact  that  tin  crossing  is  npon 

Headnotes  1^  Pbovobtt,  J. 

Caae  Note.  —  Dutjf  to  ^op,  look,  and 
Uaten  after  entering  on  first  traah. 

No  hard  and  fast  rule  of  law  can  be  laid 
down  as  to  the  duty  to  stop,  look,  and 
listen  after  entering  on  the  flrat  track;  but 
it  is  usually  held  to  be  a  question  of  fact 
for  the  jury  whether,  under  all  the  eir- 
cumstances  of  the  particular  case,  the  plain- 
tiff is  guilty  of  contributory  negligence  in 
passing  across  without  again  stopping  to 
look  and  listen. 

It  has  been  held  that  the  question  of  con- 
tributory negligence  for  failing  to  stop, 
look,  and  listen  after  entering  on  the  first 
track  was  for  the  jury,  under  the  following 
circumstances ; 

Where  plaintiff  stopped,  looked,  and 
listened  hefore  crossing  the  first  track,  and, 
seeing  the  headlight  of  an  approaching  en- 
gine on  the  second  track  at  such  distance 
as  to  enable  hint  to  pass  over  safely,  hur- 
ried across  and  was  struck  by  a  train,  which 
he  neither  heard  nor  saw  in  the  darkness, 
which  had  been  switched  onto  the  third 
track.  Southern  P.  Co.  v.  Harada,  48  C. 
C.  A.  423,  109  Fed.  379. 

Where  one  driving  up  to  a  public  cross- 
ing waited  for  the  passage  of  a  train,  and 
then,  being  signaled  by  the  flagman  to  g? 
ahead,  started  across  after  looking  each  way 
himself  for  approaching  trains,  though  his 
view  was  obstructed  to  some  extent  by  a 
wall,  and  was  struck  by  a  train  on  ttie 
second  track.  Union  P.  R.  Co.  v.  Rosewater. 
15  L.RJL(N3.)  SOS,  84  C.  C.  A.  fllfl,  157 
Fed.  168. 

Where  plaintiff,  while  driving,  approached 
defendant's  crossing,  stopped  until  a  freight 
passed  out  of  the  way,  and  then,  not  see- 
ing or  hearing  any  other  train,  started 
across,  although  Us  view  of  the  main  track 
was  obstructed  by  the  freight  on  the  sid- 
ing, and  hfs  horse  was  struck  by  a  train 
cm  the  main  track.  Louisville  Sc.  N.  R.  Co. 
T.  Bryant,  141  Ala.  292,  37  So.  370. 

Where  plaintiff,  when  about  90  feet  from 
the  track,  stopped,  tooked,  and  listened,  but, 
seeing  no  train  except  a  passing  freight, 
started  to  cross  the  tracks,  but  stopped 
again  after  crossing  the  first  trael^  SJid, 
17LJl^.(N.S.) 


the  yard  of  the  railway  company  makes  no 
difference. 

Same  —  traveler  — •  duty  to  look  and 
llBten. 

2.  Where  the  distance  across  four  rail- 
road tracks  is  only  49  feet,  a  traveler  about 
to  cross  tiie  tracks  exercises  all  due  legal 
care  and  prudence  if  he  stops  and  lookn  and 
listens  before  venturing  upon  the  first  track. 
He  is  not  required  to  repeat  the'  precaution 
with  each  of  the  tracks  in  succession. 
Damages  —  amount  —  death   of  two 

cfaildren. 

3.  The  father  and  mother  of  two  children 
aged  six  and  ten  are  allowed  $12,000  dam- 
ages for  the  suffering  and  death  of  the  two 
children,  resulting  from  the  negligence  of 
the  defendant  company. 

(April  27,  1908.) 

while  looking  south  along  the  track  for 
approaching  trains,  was  struck  1^  a  train 
from  the  nortti,  on  one  of  the  main  tracks. 
Cleveland,  C.  C.  &  I.  R.  Co.  v.  Harrington, 
131  Ind.  426,  30  N.  E.  37. 

Where,  before  crossing  the  first  trade, 
plaintiff  looked  both  ways,  but,  seeing  no 
train  and  no  men  on  top  of  the  freight  oars, 
OS  an  ordinance  required  when  t.-a?ns  were 
;  in  motion  at  the  crossing,  proceeded  to  walk 
across,  and  was  struck  by  a  train  on  an- 
other track;  altliough  it  was  admitted  that 
he  might  have  seen  the  approaching  train 
had  he  looked  just  after  passing  a  line  of 
fretfi:ht  cars  on  the  siding.  Jennings  t.  St. 
jMuiB,  I.  M.  &  S.  R.  Co.  112  Mo.  268,  20  S. 
W.  490. 

Where,  the  gates  being  rnised,  decedent, 
who  was  not  familiar  with  tlie  crossing, 
passed  over  the  first  track,  his  view  of  the 
other  tracks  being  obstructed,  and  was 
struck  and  killed  by  a  train  on  the  middle 
track,  though,  had  he  looked  just  after 
passing  the  first  track,  he  could  have  seen 
the  danger  and  escaped.  Oldenburg  v.  New 
York  C.  &  H.  B.  E.  Co.  124  N.  Y.  414, 
26  N.  E.  1021. 

Where  deceased  and  his  wife,  upon  reach- 
ing the  crossing,  stopped  to  look  and  listen, 
and,  seeing  no  trains,  hurried  across  four 
tracks,  but  were  run  over  and  killed  by  de- 
fendant's train  npon  the  fifth  track,  freight 
cars  having  obstructed  the  view  in  the  di- 
rection of  the  approaching  train.  The 
court  said  it  could  not  be  declared  as  a 
matter  of  law  that  one  must  "stop.  look, 
and  listen  between  the  different  tracks  ly- 
ing close  to  each  other."  Pennsylvania  R. 
Co.  V.  Garvey,  108  Pa.  369. 

Where  plaintiff  and  his  friend,  driving  a 
two-horae  wagon,  stopped  »t  the  crossing, 
looked,  and  listened,  and,  while  so  waiting, 
observed  a  hand  car  pass,  but,  upon  failing 
to  hear  or  see  the  approach  of  any  other 
trains  or  other  cars  from  either  direction, 
their  view  being  obstructed  by  box  cars, 
proceeded  to  cross,  and  were  struck  upon 
one  of  the  main  tracks  bv  a  hand  car.  I.ake 
Shore  A  M.  S.  R.  Co.  v.  Frantx,  127  Pa.  297, 
4  L.R.A.  389,  18  Atl.  22. 

Jsk  Owens  t.  Pennsylvania  R.  Co.  41  Fed. 
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APPEAL  1^  defendant  from  a  judf^ent 
of  the  Judicial  District  Court  for  the 
Parish  of  Webster  in  plaintiffs*  favor  in  an 
action  brought  to  recover  damages  for  the 
alleged  negUgent  killing  of  their  two  chil- 
dren. Judgment  reduced,  and,  as  reduced, 
affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  'Henry  Moore  and  WbitP, 
Thornton,  ft  Holloman,  for  appellant: 

Plaintiffs'  representative  failed  to  stop,  | 
look,  and  listen  at  a  time  and  place  when  | 
the  reason  npfm  which  the  rule  is  founded 
oould  have  been  made  effective.  | 

Snider  t.  New  Orleans  ft  C.  R.  Co.  48 1 
La.  Ann.  1,  18  So.  695;  Mercier  v.  Newi 
Orleans  ft  C.  R.  Co.  23  La.  Ann.  264;  Mur- 1 


ray  t.  FOntchartrain  R.  Co.  31  ts,.  Ann. 
490 ;  Deikman  v.  Morgan's  L.  ft  T.  R.  ft  S. 
S.  Co.  40  La.  Ann.  787.  5  So.  76:  Schlater 
V.  Wilbert,  41  La.  Ann.  408.  6  So.  127; 
Brown  v.  Tncas  ft  F.  R.  Co.  42  La.  Ann. 
360.  21  Am.  St.  Rep.  374,  7  So.  682;  White 
V.  Vicksburg,  S.  ft  P.  R.  Co.  42  La.  Ann. 
900,  8  So.  475;  Herlisch  v.  Louisville,  N. 
O.  ft  T.  R  Co.  44  La.  Ann.  280,  10  So. 
628;  Blackwell  v.  St  Louis,  I.  M.  ft  S.  R. 
Co.  47  lA.  Ann.  268,  49  Am.  St.  Rep.  371. 
16  So.  818:  Vincent  v.  Morgan's  L.  ft  T. 
R.  ft  S.  8.  Co.  48  La.  Ann.  033,  5S  Am.  St. 
Rep.  287,  20  So.  207 ;  Dieck  v.  New  Orleans 
City  ft  Lake  R.  Co.  51  La.  Ann.  262,  2S 
So.  71;  Ponfiano  v.  St.  Charlea  Street  R. 
Co.  62  La.  Ann.  245,  26  So.  820;  Farrar 


187,  plaintiff  stopped,  looked,  and  listened 
upon  reaching  defendant's  tracks,  but,  sec 
ing  no  train,  started  across  without  again 
looking,  and  was  struck  by  a  train  on  one 
of  the  main  tracks.  The  jury  4ere  charged 
that  it  was  plaintiff's  duty  to  stop,  look, 
and  listen  along  the  main  track  before  cronti 
ing,  unless,  as  contended  by  the  plaintiff,  it 
was  dangerous  for  himself  so  to  stop  l>c- 
tween  the  siding  and  the  main  tracks. 

In  Killiam  v.  Chicago,  M.  ft  St.  P.  R.  Co 
86  Mo.  App.  473,  however,  where  the  plain 
tiff,  while  approaching  the  crossing,  looked 
and  listened  as  he  drove  along,  but.  seeing 
no  trains,  crossed  the  first  trade,  where  he 
stopped  to  look  and  listen,  when  an  engine 
started  on  another  track,  frightened  his 
horse  bo  that  he  ran  away,  the  court  held 
that  he  could  not  recover,  for  he  was  puilty 
of  contributory  negligence  in  driving  across 
tlie  first  track  before  he  stopped  to  look 
and  listen. 

In  Spannknebel  v.  New  York  C.  ft  H.  R. 
R,  Co.  Ill  N.  Y.  Supp.  705,  where  plaintiff*!* 
intestate  stopped,  looked,  and  listened  some 
distance  from  the  first  track,  but,  seeing  no 
train,  hurried  across  and  was  struck  on  the 
second  track  15  feet  away,  by  a  passing 
train,  the  court  said  that  it  held,  as  a  mat- 
ter of  law,  that  deceased  was  guilty  of 
contributory  negligence,  because  she  did 
not  stop  after  passing  the  first  track,  where 
she  could  have  had  a  more  extended  view, 
instead  of  stopping  where  she  did. 

Tn  Arnold  v.  Philadelphia  ft  R.  R.  Co. 
161  Pa.  I,  28  Atl.  941,  where  plaintiff 
Rtopped  to  look  and  listen,  about  2  feet  from 
the  first  track,  and,  seeing  or  hearing  no 
train,  hurried  to  cross,  but  was  struck  by 
a  train  passing  on  the  second  track,  it  was 
held  that  plaintiff  was  not  guilty  of  con- 
tributory negl\gen<»,  as  a  matter  of  law, 
in  failing  to  stop  on  the  first  track  or  in 
the  space  between  the  first  and  second 
tracks,  where  she  might  have  seen  and  avoid- 
ed the  danger. 

In  Elston  v.  Delaware,  L.  ft  W.  R.  Co.  196 
Pa.  505,  46  Atl.  938,  where  plaintiff,  who 
was  driving  along  the  highway  crossed  by 
defendant's  six  tracks,  stopped  about  24 
feet  from  the  crossing,  while  a  train  pasncd 
nn  track  5.  looked,  and  listened,  but,  seeing 
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no  other  train  in  either  direction,  crossed 
the  tracks,  wliere  his  horse  was  struck  by  a 
train  on  track  6,  which  had  approached 
without  giving  signals,  it  was  held  that  the 
question  of  plaintifl^s  contributmy  negli- 
gence in  not  again  stopping  after  enter- 
ing on  the  first  track  was  for  the  jury; 
tlwugh  the  court  said  a  different  question 
inifrht  have  arisen  had  plaintiff  been  on 
foot. 

In  Avers  v.  Pittsburg.  C.  C.  4  St.  L.  R. 
Co.  20l'  Pa.  124,  50  Atl.  958,  plaintiff,  upwi 
reaching  the  crossing,  waited  for  a  freight 
to  pass,  looked  and  listened  for  approaching 
trains,  but  seeing  none,  though  bis  view  was 
somewhat  obstructed,  started  to  cross,  be- 
ing signaled  by  the  flagman  to  go  ahead, 
and  was  struck  by  a  train  on  the  second 
trapk.  The  court  held  that,  since  plaintiff 
had  stopped,  looked,  and  listened  before 
crossing  the  first  track,  be  was  not  guilty  of 
c6ntributory  negligence  per  tc  for  failure  to 
do  so  after  he  had  entered  on  the  track: 
but,  taking  into  account  all  the  circum- 
stances, it  was  for  the  jury  to  say  whether 
the  plaintiff  exercised  due  care. 

In  Cohen  v.  Philadelphia  ft  R.  R.  Co.  211 
Pa.  227,  60  Atl.  729,  plaintiff  stopped  to 
look  and  listen  before  crossing  the  defend- 
ant's tracks,  and  later  again  stopped,  but. 
seeing  no  danger,  proceeded  a  few  steps,  and 
was  struck  by  an  engine  on  one  of  the  main 
tracks.  It  was  contended  that  the  plaintiff 
was  guilty  of  contributory  negligence  be- 
cause he  failed  to  stop  in  a  space  between 
the  first  and  second  tracks  where  he  might 
have  seen  the  danger;  but  the  covrt  held 
that,  after  one  has  stopped,  loakt.1.  and 
listened  before  crossing  the  first  track,  he 
is  not  guilty  of  contributory  negligence 
per  ae  for  failing  to  do  so  after  getting  on 
the  tracks,  but  may  or  may  not  be,  accord- 
ing to  the  circumstances;  and  it  is  for  the 
jury  to  say  whether  the  plaintiff  exercised 
due  care. 

But  it  has  been  neld  that  one  is  guilty 
of  contributory  negligence,  as  a  matter  of 
law,  for  failing  again  to  atop,  look,  and 
listen  after  entering  on  the  first  track,  un- 
der the  following  circumstances: 

Where  plaintiff  stopped  to  look  and  listen 
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New  Orleans  &  C.  R.  Co.  52  La.  Ann.  417, 
26  So.  995;  Cowden  v.  Slireveport  Belt  R. 
Co.  106  La.  236,  30  So.  747 ;  Kaifwr  v.  New 
Orleans  &  C.  R.  Co.  107  La.  530,  32  So. 
75;  Schutt  V.  Shreveport  Belt  R.  Co,  100 
La.  500,  33  So.  677;  Heebe  v.  New  Orleans 
&  C.  R.  Light  &,  P.  Co.  110  La.  970,  35  So. 
251;  Riley  T.  Shreveport  Traction  Co.  114 
La.  137,  38  So.  83;  Dewez  v.  Orleans  R. 
Cow  115  La.  432,  39  So.  433. 

The  greater  the  difficulty  of  seeing  and 
hearing  the  train  as  he  approaches  a  cross- 
ing, the  greater  caution  the  law  imposes 
upon  the  traveler. 

Bamhill  t.  Texas  ft  P.  R.  Co.  109  La. 
43,  33  So.  63;  Hemingway  t.  New  Orleani 


City  &,  Lake  R.  Co.  50  La.  Ann.  1087,"  23 
So.  952 ;  Brown  v.  Texas  &.  P.  R.  Co.  supra. 

Ko  exemplary  damages  are  allowed  unless 
malice  is  shown. 

Black  V.  Carrollton  R,  Co,  10  La.  Ann. 
33,  63  Am.  Dec.  686;  Jackson  v.  Schmidt, 
14  La.  Ann.  818;  Rutherford  v.  Shreveport 
t  H.  R.  Co.  41  La,  Ann.  793,  6  So.  644; 
McCuire  v.  Ringrose,  41  La.  Ann.  1029,  0 
So.  895;  McFee  v.  Vicksburg,  S.  A  P.  R. 
Co.  42  La.  Ann.  790,  7  So.  720;  Patterson 
V.  New  Orleans  &  C.  R.  Light  ft  P.  Co.  110 
La.  797,  34  So.  782. 

Punitive  damages  are  not  heritable. 

Hamilton  t,  Morgan's  L.  ft  T.  R.  £  S.  S. 
Co.  42  La.  Ann.  829,  8  So.  680;  Kimbell 


before  starting  to  walk  across  the  tracks, 
but  his  view  was  obstructed  by  freight  oars 
so  that  he  walked  out  within  18  inches  of 
the  main  track,  where  he  stopped,  and,  while 
-lotting  to  the  north,  was  struck  by  the 
pilot  be&m  of  an  engine  coming  down  from 
the  south;  it  appearing  that  there  was  a 
space  of  about  16  feet  before  reaching  the 
main  track,  where  the  view  was  unobstruct- 
ed. Bums  T.  Louisrille  ft  N.  R.  Co.  136 
Ala.  522,  33  So.  801. 

Where  plaintiff,  who  was.  accustomed  to 
erosaing  the  tracks,  stopped  to  look  and 
listen  before  reaching  the  crossing,  but,  the 
view  being  obstructed  by  cars,  did  not  see 
the  aproaching  train  and  was  struck  by 
it  on  the  main  track;  there  being  a  space 
between  the  siding  and  main  tracks  where 
it  would  have  been  safe  for  him  to  have 
stopped,  and,  had  he  again  stopped  to  look 
and  listen,  he  could  Iwve  avoided  the  ac- 
cident. Hinken  v.  Iowa  C.  R.  Co.  07  Iowa, 
603,  66  N.  W.  882. 

Where  plaintilTs  were  approaching  a  pub- 
lic crossing  with  a  gentle  team,  and  claimed 
to  have  looked  and  listened  at  three  differ- 
ent pieces  before  crossing  the  tracks,  their 
view  being  obetructed  by  freight  cars,  and 
their  team  was  struck  on  one  of  the  main 
tracks  by  a  passenger  train,  there  being 
sufficient  space  after  crossing  the  first  track 
in  which  their  view  was  unobstructed,  and, 
had  they  again  looked,  the  accident  might 
have  been  avoided.  Weyl  v.  Cliicago,  M.  ft 
St.  P.  R.  Co.  40  Minn.  360,  42  N.  W.  24. 

Where  plaintiff  approaching  the  crossing 
on  foot,  looked  either  side,  but,  seeing  or 
hearing  iio  train,  passed  over  the  first  track 
without  again  looking,  and  was  struck  on 
Um  second  track  by  a  passing  train ;  there 
being  a  space  just  beyond  the  first  track 
from  which  he  could  have  seen  the  train  and 
avoided  the  accident.  Young  v.  New  York, 
L.  E.  ft  W.  R.  Co.  107  N.  Y.  600,  14  N.  E. 
434. 

Where  deceased,  while  riding  a  bicycle 
along  the  highway,  looked  each  way  before 
crossing  the  first  track,  but  rode  on  for  40 
feet  without  again  looking  either  side,  and 
was  strudc  by  a  passing  train,  on  another 
track,  it  appearing  that  deceased  could 
have  looked  again  without  danger  to  him- 


self,  and  have  avoided  the  accident.  Cole 
man  v.  New  York  C.  ft  H.  R.  R.  Co.  98 

App.  Div,  349,  90  N.  Y.  Supp.  264. 

In  Fowler  v.  New  York  C.  ft  H.  R.  R.  Co. 
74  Hun,  141,  26  N.  Y.  Supp.  218.  plain- 
tiff approached  the  crossing  with  which  he 
was  perfectly  familiar,  stopped  to  look  and 
listen  a  short  distance  from  the  track,  and 
then  started  to  walk  across,  but  was  struck 
on  the  second  track  hy  the  bumper  of  the, 
engine.  The  court  affirmed  a  judgment 
directed  for  defendant  by  the  trial  court, 
^7<ng<  ihe  burden  is  on  the  plaintiff  to 
show  that  he  was  free  from  contributory 
negligence,  and  such  burden  is  not  sustainei) 
where  there  arc  four  tracks  to  be  crossed, 
and  the  evidence  merely  shows  that,  "when 
vet  some  distance  from  the  first  track,  he 
looked  both  ways." 

In  Tucker  v.  New  York  C.  ft  H.  R,  R.  Co. 
124  N.  Y.  SOS.  21  Am.  St.  Rep.  670,  2<t 
N.  B.  916,  plaintifTs  intestate,  a  boy  of 
twelve  years,  was  killed  while  crossing  de- 
fendants tracks,  by  colliding  with  a  pass- 
ing engine.  There  was  some  evidence  that 
he  stopped  and  looked  in  the  direction  from 
which  tne  locomotive  was  coming  when  on 
the  switch,  and,  in  reversing  a  judgment 
for  plaintiff  because  of  contributory  negli* 
gence,  the-  court  used  the  following  lan- 
guage: Deceased  "had  still  six  tracks  to 
cross,  and  was  then  11  feet  from  the  south 
rail  of  the  first  tracks.  To  look  then,  and 
not  again,  to  go  on  from  that  point  with- 
out observing  the  further  precaution  of 
watching  for  the  approach  of  trains  upon 
tracks  almost  constantly  in  use,  was  not  a 
proper  observance  of  that  care  which  it  was 
his  duty  to  exercise," 

In  Keppleman  v.  Philadelphia  ft  R.  R.  Co. 
190  Pa.  333.  42  Atl.  007,  plaintiff  stopped, 
looked,  and  listened  before  crossing  the 
first  track,  though  his  view  was  somewhat 
obstructed  by  freight  cars,  but,  walking  on 
across  the  tracks  witnout  again  looking,  he 
was  struck  by  a  train  on  the  north  track; 
and  a  judgment  of  nonsuit  was  affirmed  be- 
cause it  appeared  that  the  collision  might 
have  been  avoided  had  plaintiff  stopped  to 
look  and  listen  on  the  uiird  track. 
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V.  Homer  Compress  k  Mfg.  Co.  109  La.  Ann. 
968,  34  So.  39;  Parker  t.  Crowell  &  S.  Lum- 
ber Co.  115  La.  Ann.  466,  39  So.  445. 

Messrs.  Sandlin  &  Robertson  and  Stew- 
art &  Stewart,  for  appellees: 

It  is  negligence  on  the  part  of  the  railroad 
company  to  obstruct  the  view  so  as  to  pre- 
vent travelers  from  seeing  the  train  at  ii 
safe  distance,  and  to  prevent  the  train  crew 
from  seeing  travelers  in  ample  time  to  stop 
the  train. 

Ortotano  t.  Morgan's  L.  &  T.  B.  &  S.  S. 
Co.  109  La.  902,  33  So.  914;  8  Am.  ft  Eng. 
Enc.  Law,  pp.  391,  392. 

When  a  railroad  company  has  increased 
the  danger  at  a  particular  point,  it  is  its 
duty  to  use  increaied  precaution  mt  that 
point. 

Eichorn  t.  New  Orleans  &  C.  R.  Light  & 
P.  Co.  112  La.  237,  104  Am.  St.  Rep.  437, 
36  So.  335;  Ortolano  v.  Morgan's  L.  &,  T. 
R.  ft  S.  8.  Co.  supra;  Sundmaker  t.  Yazoo 
ft  M.  Valley  R.  Co.  108  La.  110,  30  So.  286; 
I.«mpkin  v.  McCormick,  105  La.  422,  83 
Am.  St.  Rep.  245,  29  So.  952;  Schwartz  v. 
.New  Orleans  ft  C.  R.  Co.  110  La.  534,  34 
So.  687;  8  Am.  ft  Eng.  Enc.  Law,  pp.  391, 
392;  Wharton,  N^.  839;  1  Thomp.  Neg. 
348. 

When  the  railroad  crosses  a  street  used 
by  the  public,  it  is  the  duty  of  the  company 
to  give  the  public  all  necessary  warning. 

Eichorn  v.  New  Orleans  ft  C.  R.  Light  ft 
P.  Co.  supra;  Ortolano  v.  Morgan's  L.  ft 
T.  R.  ft  S.  S.  Co.  109  La.  911,  33  So.  914. 

Where  a  railroad  crosses  a  public  street, 
the  rights  and  duties  of  the  railroad  and 
travelers  at  that  point  are  mutual,  and 
whichever  gets  there  flrst  has  the  best  right 
to  cross,  and  the  other  must  give  way. 

Knox  V.  North  Jersey  Street  R.  Co.  70 
N.  J.  L.  347,  57  Atl.  423;  Baltimore  ft  O. 
R.  Co.  V.  Griffith,  159  U.  S.  008,  40  L.  ed. 
277,  16  Sup.  Ct.  Rep.  105;  Texas  ft  P.  R. 
Co.  T.  Cody,  166  U.  S.  614,  41  L.  ed.  1135, 
17  Sup.  Ct.  Rep.  703;  Continental  Improv. 
Co.  V.  Stead,  95  U.  S.  101,  24  L.  ed.  403. 

It  is  not  negligence  on  the  part  uf  a 
pedestrian  on  the  highway  to  fail  to  an- 
ticipate recklessness  or  negligence  on  the 
part  of  others,  or  to  presume  that  he  will 
be  exposed  to  unusual  danger. 

Schwartz  v.  New  Orleans  ft  C.  R.  Co.  1 10 
I-a.  545,  34  So.  667;  Stringer  v.  Frost,  118 
Ind.  477,  2  L.R.A.  614,  9  Am.  St.  Rep.  875. 
19  N,  E.  331 ;  Kellogg  v.  Chicago  ft  N.  W. 
R.  Co.  26  Wis.  223,  7  Am.  Rep.  00;  Beach, 
Contrib.  Neg.  S  38;  Shea  v.  Rcems,  36  La. 
Ann.  1)66;  O'Connor  v.  Missouri  P.  R.  Co. 
94  Mo.  150,  4  Am.'  St.  Rep.  304,  7  S.  W.  106. 

A  citizen  who,  on  a  public  highway,  ap- 
proaches a  railroad  track,  and  can  neithci' 
bear  nor  see  any  indiciitinn  of  a  moviiifj 
train,  is  not  chargeable  with  negli^'i-nce  in 
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assuming  that  there  is  none  sufficiontly  near 
to  make  the  crossing  dangerous. 

Tabor  v.  Missouri  Valley  R.  Co.  46  Mo. 
353,  2  Am.  Rep.  517;  Kennayde  v.  Pacific 
R.  Co.  45  Mo.  266;  Corrcll  v.  Burlington, 
C.  R.  ft  M.  R.  Co.  38  Iowa,  120,  18  Am. 
Rep.  22;  Louisville  ft  N.  R.  Co.  v.  Com.  13 
Bush,  388,  26  Am.  Rep.  205. 

Damage  may  be  allowed  for  the  mental 
anguish  of  the  parent  on  account  of  the 
death  of  the  child. 

Parker  t.  Crowell  ft  S.  Lumber  Co.  116 
La.  463,  39  So.  44S;  Sundmaker  v.  Yazoo 
ft  M.  Valley  R.  Co.  106  La.  Ill,  30  So. 
286;  Le  Blanc  v.  Sweet,  107  La.  355,  90 
Am.  St.  Rep.  303,  31  Bo.  786;  Graham  v. 
Western  U.  Teleg.  Co.  109  La.  1069,  34  So. 
91;  Barnes  v.  Western  U.  Tel^.  Co.  27 
Mo.  438,  65  L.RA.  666,  103  Am.  St.  Rep. 
776,  76  Pac.  931. 

Provosty,  J.,  delivered  ^-he  opinion  of  tlie 
court: 

The  plaintiffs  sue  the  defendant  railway 
company  for  the  death  of  their  two  little 
boys,  one  six  and  the  other  ten  years  old. 
who  were  killed  upon  the  Cemetery  street 
crossing  of  the  defendant's  railway  in  tlie 
town  of  Minden  by  being  run  over  by  one 
of  the  locomotives  of  the  defendant  compa- 
ny. Cemetery  street  is  40  feet  wide,  and 
crosses  the  yard  of  the  defendant  company. 
It  runs  east  and  west,  and  the  tracks  upon 
the  yard  run  north  and  south.  There  arr 
four  of  them, — three  aide  tracks  and  ons 
main  track.  The  two  ladn.  at  about  2 
o'clock  in  the  day,  were  going  west  upon 
Cemetery  street  in  a  one-mule  wnpnn  driven 
by  their  grandfather,  Mr.  Johnson.  They 
were  seated  on  the  floor  of  the  wagon  at  the 
tail  end,  facing  back,  with  their  feet  dan- 
gling, while  their  grandfather  and  his 
twelve-year  old  son  were  seated  upon  the 
spring  scat  in  front.  As  Johnson  approached 
the  tracks,  there  was  to  his  right,  or  north, 
and  flush  with  the  flrst  track,  and  20  feet 
from  the  crossing,  a  large  warehouse  oh 
structing  his  view  in  that  direction;  that  is 
to  say,  in  the  direction  from  which  the  loco- 
motive was  coming.  At  the  north  end  of 
this  warehouse,  about  600  feet  from  the 
crossing,  was  a  planer  mill,  making  the 
usual  noises  of  such  an  establishment.  When 
Johnson  reached  the  first  track,  he  stopped, 
looked,  and  listened.  As  he  thus  stood,  with 
the  head  of  his  mule  pointing  west  an;l 
within  a  few  feet  of  the  first  track,  there 
were  cars  obstructing  his  view  on  both  sides 
of  the  crossing.  On  his  right,  or  north, 
side  there  were  the  following:  On  the  first 
track,  some  cars,  30  or  90  feet  from  the 
crossing ;  on  the  second  track,  some  flat 
cars  loaded  with  logs,  beginning  a)>out  20 
or  30  feet  from  the  crossing;  on  the  third 
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timek, — that  next  to  the  main  track, — a  long 
train  of  cars  loaded  with  logs,  beginning 
Bone  S  feet  upon  tbe  crossing  and  extending 
a  long  distance  north.  The  testimony  con- 
flicts as  to  the  number  of  cars  on  the  left 
of  Johnson,  or  south  of  tbe  croshing.  Ac- 
cording to  Lee  GritfiOj  whose  testimony  we 
have  adopted  in  tbe  matter  of  the  number 
and  location  of  the^  cars,  tbere  was  but  one 
ear  below  the  crossing,  and  it  stood  20  or  SO 
feet  or  more  from  the  crossing.  Not  seeing 
and  not  hearing  anything,  and  thinking  the 
way  safe,  Johnson  ventured  upon  the  trncka. 
The  distance  from  the  outer  rail  of  the  first 
track  to  the  outer  rail  of  the  fourtli  track 
was  49  feet.  Ha  passed  the  lirst,  second, 
and  third  tracks  safely;  but  on  tbe  fourth 
track,  on  the  other  side  of  the  long  train  of 
cars  which  stood  upon  the  third  track,  a 
locomotive  with  tender  was  coming,  and  was 
u  close  to  the  crossing,  when  the  mule  and 
wagon  appeared  from  behind  the  cars  that 
stood  on  the  third  track,  that  a  coIliHion 
was  inevitable.  The  locomotive  was  backing. 
Johntwh  saj'8  he  did  not  hear  it,  and  we  can 
well  believe  the  statenKiit,  as  lie  would  not 
otherwise  have  cast  under  its  wheels  hia 
own  life  and  the  other  precious  lives  in  his 
keeping.  His  not  hearing  is  accounted  for 
by  tbe  fact  that  the  planer  mill  to  his  right 
was  making  some  noise,  but  more  especially 
by  the  fact  that  the  track  was  down  grade 
and  smooth,  and  the  locomotive  had  shut 
off  steam  275  yards  back,  and  was  coming 
almost  noiselessly;  the  only  noise  being  the 
rumbling  of  tbe  wheels. 

The  seriously  contested  facts  in  tlie  case 
are  as  to  the  speed  of  the  engine  and  as  to 
whether  the  usual  signals  by  bell  and  whistle 
were  given. 

The  crew  of  the  locomotive,  and  one  wit- 
ness who  first  saw  it  when  within  30  feet  of 
the  crossing,  say  it  was  going  at  from  6  to 
10  miles  an  hour;  but,  if  by  tliis  is  meant 
that  it  was  not  going  faster  tlian  was  usual 
upon  the  yard,  the  testimony  stands  in  op- 
position to  that  of  ft  large  number  of  wit- 
nesses whose  attention  was  attracted  to  it. 
These  witnesses  lived  in  the  neighborhood 
of  this  yard,  and  were  accustomed  to  the 
noises  and  movements  upon  it,  and  tbe  speed 
of  this  particular  engine  would  not  likely 
have  attracted  their  attention  if  it  had  not 
been  unusual;  and  the  efTect  upon  the  wagon 
shows  that  the  blow  muMt  have  been  quick 
and  sharp.  Every  siioke  was  broken  in  the 
two  hind  wheels,  where  the  wagon  was 
struck.  One  witness,  of  more  than  twelve 
years'  experience  as  a  locomotive  'Higineer, 
says  that  his  attention  was  attracted  to  the 
engine  by  the  rapidity  of  its  exhaust;  that 
it  shut  off  steam  about  275  yards  from  the 
rrossing,  and  that  he  continued  to  observe 
it  until  it  was  about  75  yards  from  the 
croAsin^.  and  it  was  still  going  about  26 
17  LJIA.(N£.) 


miles  an  hour.  How  far  beyond  the  cross- 
ing the  locomotive  ran  after  the  collision  it 
is  impossible  to  know  deflmtely  from  the 
conflicting  testimony. 

The  occupants  of  the  wagon  were  hurled 
in  the  air  and  forward,  how  far  is  variously 
stated  by  the  witnesses.  Johnson  was  found 
senseless,  but  with  no  serious  injury.  His 
son  was  unhurt.  Tlie  two  other  boys  fell  on 
the  track  and  were  run  over.  One  had  a 
hand  and  a  foot  cut  off,  and  the  other  a  teg; 
and  both  were  otherwise  wounded  and  severe- 
ly bruised  and  lacerated.  Both  died  before 
the  next  morning. 

It  is  iaeonceivable  that,  if  the  whistle  was 
blown  near  enough  to  the  crossing  to  serve 
for  a  warning,  or  if  the  bell  was  rung  oou- 
tinuoualy,  these  signals  would  not  have  been 
heard  by  Johnson  and  by  so  many  persons 
whose  attention  was  attracted  to  this  engine 
by  its  unusual  speed.  The  theory  that  will 
best  reconcile  the  conflicting  testimony  on 
these  points  is  that  the  whistle  was  blown 
too  far  up  the  track  to  serve  as  a  warning, 
and  the  bell  was  begun  to  be  rung  too  near 
or  too  late. 

Defendant  has  an  elaborate  argument  with 
diiigrams  to  prove  that  tha  smokestack  of 
the  locomotive  protruded  1^  feet  above  the 
long  train  of  log  piled-up  cars  on  tbe  other 
side  of  which  the  locomotive  was  coming, 
and  that  Johnson  could  have  seen  it.  But 
the  best  proof  that  Johnson  could  not  see 
it  is  that  he  stopped  and  looked  and  did  not 
see  it,  although  be  had  good  eyei  and  was 
familiar  with  the  crossing. 

Defendant's  learned  counsel  argue  that 
Johnson  stopped  at  the  wrong  place  to  look 
and  listen ;  that  he  should  not  have  stopped 
before  going  upon  the  first  track,  but  should 
have  waited  until  he  had  gone  upon  tracks 
I,  2,  and  3.  We  do  not  agree  with  that  view. 
The  four  tracks  were  only  4d  feet  across. 
Johnson  could  see  and  hear  just  as  well 
where  he  stopped  as  nearer  to  the  fourtli 
track,  and,  had  he  gone  upon  the  tracks  and 
stopped  there,  and  been  injured,  defendant 
would  have  been  the  first  to  construe  his  act 
into  negligence. 

We  are  satisfied  that  the  true  cause  of  the 
accident  was  the  negligence  of  the  employeort 
of  defendant  in  charge  of  the  locomotive  in 
not  giving  the  proper  earnings  by  bell  and 
whistle,  and  in  coming  upon  this  crossing, 
one  of  the  most  frequented  of  the  town,  at  a 
negligent  speed,  especially  in  view  of  itn 
obstructed  condition  from  the  cars  standing 
upon  and  near  it.  The  engineei-  frankly  ail- 
mitted  on  the  witness  stand  that  he  did  not 
know  the  cars  stood  so  near  the  crossing,  or, 
in  other  words,  that  the  crossing  was  so  ob- 
structed or  so  dangerous.  This  engineer,  by 
the  way,  was  a  mere  fireman,  -with  very 
little  experience  in  running  engines,  who  Iiad 
taken  charge  that  very  day  in^he  absence 
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of  the  n^ular  engineer  on  leave.  The  Bame 
fireman,  acting  engineer,  was  dischaiged 
twice  for  n^ligence  between  the  date  of  tliis 
accident.  May,  1906,  and  the  date  of  the 
trial,  June,  1007. 

By  leaving  these  cars  bo  near  the  eroaelng 
and  obstructing  the  view,  defendant  in- 
creased the  danger,  and  thereby  assumed 
the  duty  of  taking  extra  precautions  for 
guarding  against  accidents.  Eichom  t. 
New  Orleans  ft  C.  R.  Light  &  P.  Co.  112 
La.  237,  104  Am.  St.  Rep.  437.  36  So.  335. 

Defendant  not  only  took  no  extra  precau- 
tions, but  neglected  even  the  ordinary  ones. 
It  ran  this  locomotive  at  extra  speed  and 
noiselessly  on  the  other  side  of  a  train  of 
cars,  thereby  laying  a  sort  of  trap,  and  gave 
imperfectly,  if  at  all,  even  the  ordinary  sig- 
nals of  bell  and  vrbistle. 

One  who,  on  a  public  highway,  approached 
a  railroad  track,  and  can  neither  hear  nor 
see  any  indication  of  a  moving  train,  is  not 
chargeable  with  negligenoe  in  assuming  that 
there  is  none  sntBciently  near  to  make  the 
croeaing  dangerous.  Tabor  v.  Missoari  Val- 
ley R.  Co.  40  Mo.  353.  2  Am.  Rep.  617; 
Kennayde  v.  Pacific  R.  Co.  45  Mo.  266.  See 
also  Correll  v.  Burlington,  C.  R.  ft  M.  R. 
Co.  38  Iowa,  120,  18  Am.  Rep.  22,  and  Penn- 
sylvania R.  Co.  V.  Weber,  70  Pa.  167,  IB 
Am.  Rep.  407;  Louisville  ft  N.  R.  Co.  v. 
Com.  13  Busli,  388,  26  Am.  Rep.  206. 

Plaintiffs  claim  damages  as  follows:  For 
the  great  shock  to  them,  and  for  tlieir  pain, 
sorrow,  anguish,  and  distress,  $10,000;  for 
deprivation  of  nxnfort,  society,  companion- 
ship, and  assistance  of  their  boys,  who  were 
their  only  children,  $10,000;  for  the  pain, 
torture,  and  anguish  safTered  by  the  boys, 
and  which  they  inherit  from  them,  $15,000; 
punitory  damages,  $10,000,— total,  $45,000. 
The  jury  allowed  $30,000,  without  specifica- 
tion of  what  they  made  the  allowance  for. 

Thb  case  is  not  one  for  the  allowance  of 
punitory  damages.  Parker  v.  Crowell  ft  S. 
Lumber  Co.  116  La.  406,  39  So.  446.  Touch- 
ing the  proper  amount  of  damages  to  allow 
in  a  case  of  this  kind  w  find  no  occasion 
for  adding  anything  to  what  was  said  in 
the  case  of  Bouig  v.  Brownell-Drews  Lnm- 
her  Co.  120  La.  1009,  45  So.  972.  In 
Buechner  v.  New  Orleans,  112  La.  099,  06 
L.ILA.  334,  104  Am.  St  Rep.  466,  36  So. 
603,  for  the  death  of  a  child,  this  court 
allowed  the  parents  $6,000.  A  like  amount 
for  each  of  the  children  will  in  this  case 
satisfy  the  ends  of  justice. 

The  judgment  appealed  from  is  reduced 
to  $12,000,  and,  as  thus  reduced,  is  affirmed. 
Plaintiffs  to  pay  costs  of  appeal,  and  de- 
fendant those  of  lower  court. 

Petition  for  rehiuring  denied  May  25, 
1008. 

I7LJIJL(N.S.)  ' 
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(162  Mich.  68,  116  N.  W.  722.) 

Property  owner  —  removml  of  sidE  per- 
Bon  —  liability. 

The  owner  of  an  apartment  buildins^  who 
insists  on  his  janitor's  compelling  uie  re- 
moval of  his  relative  who  has  become  ill 
with  an  infectious  disease  while  temporaritly 
in  the  janitor's  apartments,  is  not  liable  for 
aggravation  of  the  illness  due  to  the  excite- 
ment attending  the  removal,  where  the  pa- 
tient was  not  confined  to  bed,  and  there  i* 
nothing  to  show  that  she  might  not,  wiUi 
comparative  safety,  have  been  taken  home 
in  a  eab  or  hade,  or  ttiat  he  had  any  knowl- 
edge as  to  her  pecuniary  ability  to  secure 
one,  or  that  he  might  have  inferred  that  ag- 
gravation of  the  disease  would  fallow  the 
removal. 

(March  81,  1908.) 

Com  iFoC0.  —  X><aMIUy  o/  property  own- 
er  /or  compeUino  removal  of  aUk 
person. 

In  Bradshaw  t.  Frazier,  113  Iowa,  570, 
66  L.R.A.  268,  86  Am.  St.  Rep.  394,  85  N. 
W.  752,  it  was  held  that  removing  a  ten- 
ant from  the  leased  premises  in  which  he  and 
his  family  are  living,  under  a  judgment  of 
forcible  entry  and  detainer,  on  a  cold  day,  at 
a  time  when  his  child  is  visibly  broken  out 
with  measles,  is  an  abuse  of  legal  procesa 
which  will  render  the  landlord  liable  for  the 
death  of,  or  injurious  consequences  to^  the 
child;  and  a  certificate  of  a  physician,  which 
he  has  procured,  to  the  effect  that  a  removal 
will  not  injure  her  health,  is  not  a  defense, 
as  a  matter  of  law. 

In  Preiser  v.  Wielandt,  48  App.  Div.  569, 
62  N.  Y.  Supp.  890,  it  was  held  that  a  ten- 
ant whose  wife  is  seriously  ill  at  the  expira- 
tion of  the  lease  is  entitled  to  a  reasonable 
time  in  which  to  vacate  the  premises,  with- 
out necessary  risk  to  her  life;  and  where 
the  landlord,  after  being  fully  informed  as 
to  the  dangerous  nature  of  his  tenant's 
wife's  sickness,  commenced  tearing  down 
the  house,  with  its  accompanying  noise,  ex- 
citement, and  dust,  which  compelled  her  re- 
moval and  aggravated  her  illoess,  from  the 
efi'ect  of  which  she  died  shortly  after,  he  is 
liable  for  the  damages  resulting  from  her 
death,  if  it  was  the  natural  and  necessary 
consequence  of  his  wrongful  act. 

In  McLaughry  v.  Porter,  86  Hun,  316,  33 
N.  Y.  Supp.  464,  the  plaintiff,  daughter  of  a 
mortgagor  who  was  being  evicted  on  a  war- 
rant of  dispossession  after  foreclosure  of  a 
mortgage,  was  removed  under  said  writ 
while  sick,  and  with  unnecessary  force.  The 
court,  though  not  especially  considering  the 
effect  of  the  plaintiff's  illness,  assumed  that 
a  prima  facie  case  of  abuse  of  process  was 
shown,  and  held  that  the  evidence  was  suffi- 
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ERROR  to  the  Circuit  Court  lor  Wayne 
County  to  review  a  judgment  in  de- 
fendants favor  in  an  action  brought  to  re- 
coTer  damages  for  aggravatEon  of  plaintifl*ji 
illneu  because  of  defendant's  alleged  wrong- 
ful act.  Affiimed. 

Statnnent  by  Grant,  Ch.  J.: 

Defendant  was  the  owner  of  a  slx-famlly 
apartment  building,  known  as  the  "Fontiac 
apartments."  It  was  occupied  by  six  fami- 
lies. The  janitor,  plaintiff's  son-in-law,  Mr. 
Barber,  received  as  compensation  for  his 
services  $90  per  mmth  and  the  use  of  cer- 
tain rooms  in  the  basement  for  the  use  of 
himself  and  wife.  Plaintiff  was  a  widow, 
whose  youngest  scm — about  twelve  years  old 
— lived  with  her.  She  was  poor  and  went 
out  to  service.  She  was  in  the  habit  of 
leaving  her  son  during  the  day  with  her 
daughter  and  her  husband,  calling  for  him 
at  night  when  she  returned  to  her  own 
home,  about  12  blocks  from  the  Fontiac 
apartmenta.  One  day  during  the  latter 
part  of  Apijl,  1905,  the  boy  was  taken  ill 
with  inflamnwtory  rheumatism  at  hla  sis- 
ter's home.  It  was  arranged  timt  the  boy 
should  remain  there,  that  plaintiff  should 
take  eare  of  him  at  night,  and  that  the 
daughter  and  her  husband  would  take  care 
of  him  during  the  day.  They  had  but  one 
bedroom  which  was  given  up  to  ptaintiflT  and 

cieat  to  go  to  the  jury  to  determine  whether 
the  Ismdlord  had  participated  with  the  ofR- 
cers  in  the  removal,  and  thus  made  himself 
liable. 

In  McHugh  V.  SchloBser,  159  Fa.  480,  23 
LJELA.  674,  89  Am.  Bt.  Rep.  699,  28  AU. 
291,  it  was  held  that  an  innkeeper  was  li- 
able for  the  death  of  a  person  who,  while 
■ick,  was  driven  out  into  the  storm  with- 
out adequate  covering,  and  left  for  half  an 
hour  ID  a  Btream  of  melting  ice  and  snow, 
where  he  fell  from  inability  to  stand  on  his 
feet,  if  it  was  reasonable  to  suppose  that 
death  might  follow  such  sudden  exposure 
In  his  MmditioD. 

In  Levy  v.  Corey,  1  N.  Y.  City  Ct.  Bep. 
Sapp.  67,  it  was  held  that,  where  a  guest  is 
taken  ill  at  a  hotel,  with  a  contagious  dis- 
ease, the  proprietor,  after  notice,  has  the 
right  to  remove  her  in  a  becoming  manner 
to  a  hospital  or  other  proper  place  if  it  can 
be  safely  done,  or  make  any  reasonable 
agreement  for  extra  compensation  for  per- 
mitting the  guest  to  remain.  The  agree- 
ment, nowever,  must  be  voluntarily  made, 
tad,  if  the  hotel  keeper  takes  advantage  of 
the  misfortune,  and,  by  threats  amounting 
to  duress,  unlawfully  exacts  money  from  the 
guest  or  her  husband,  it  may  be  recovered 
back. 

In  Depue  v.  Flatau,  100  Minn.  299,  8 
L.R.A.IN.S.)  485.  Ill  N.  W.  1,  the  plain- 
tiff, a  cattle  buyer,  went  to  the  farm  of 
defendant  on  a  cold  winter  evening  to  buy 
cattle,  but,  (HI  account  of  the  darkness. 


her  son,  while  the  daughter  and  her  hus- 
band slept  in  a  bed  upon  the  floor  in  the 
sitting  room.  One  day,  but  the  precise  time 
does  not  appear,  plaintiff  was  taken  ill 
with  erysipelas.  It  was  not  regarded  by 
the  physician  as  a  very  serious  case.  She 
remained  there  until  May  Ifith.  Meanwhile 
plaintifTs  physician  had  told  the  tenants 
in  the  building  that  the  disease  waa  infec- 
tious, and  warned  them  to  be  careful.  He 
testified  that  one  of  the  tenants  called  him 
up,  and  berated  him  a  little  for  having  her 
there.  On  Sunday,  the  I4th,  the  defendant, 
having  learned  of  plaintiff's  illness  and  the 
infectious  character  of  it,  notified  tiie  jani- 
tor, Mr.  Barber,  that  he  must  take  plaintiff 
out  of  the  flat.  Mr.  Barber  said  he  would 
try  and  see  what  be  could  do  about  having 
her  removed  before  Monday  afternoon.  On 
the  following  fcxrenoon  defendant  called  Mr. 
Barber  by  telephone,  atid  informed  him  that 
he  must  get  plaintiff  out  by  noon,  or  ne 
would  bring  an  officer  and  put  them  all  out. 
Mr.  Barber  communicated  this  message  to 
the  plaintiff.  He  told  her  that  she  had  bet- 
ter stay.  He  testified:  "She  (plaintiff)  got 
up  on  her  ear,  and  said  she  waa  going.  She 
got  very  excited,  and  said  slie  did  not  want 
to  cause  me  any  tmuble,  and  she  would 
rather  go  than  cause  me  trouble."  She  de- 
scribed the  circumstances  of  her  leaving  as 
follows:  "On  the  16th  day  of  May,  1905,  it 

was  unable  to  inspect  the  cattle  until 
daylight,  and  asked  permission  to  remain, 
which  was  refused.  He  was  invited  to 
supper,  however,  and  bousht  some  furs. 
He  was  then  taken  violently  ill  and 
again  asked  permission  to  remain,  which 
was  refused.  He  was  helped  into  his  cutter, 
but  on  his  way  home  again  became  ill,  lost 
consciouaness,  and,  because  of  the  exposure, 
sufTered  impairment  of  health  and  other 
injuries.  It  was  held  that,  the  plaintiff 
not  being  a  trespasser  on  the  premises 
of  defendant,  but  there  by  express  invita- 
tion, defendant  owed  him  the  duty,  upon 
discoveridg  his  physical  condition,  to  ex- 
ercise reasonable  care  in  his  own  conduct 
not  to  expose  him  to  danger  by  sending  him 
away  from  Us  house;  and  it  was  for  the 
jury  to  say  whether,  considering  defendant's 
means  of  looking  after  plaintin,  or  of  com- 
municating with  his  friends,  he  neglected 
any  duty  which  he  owed  him. 

In  Weymire  v.  Wolfe,  52  Iowa,  5.33.  3 
N.  W.  541,  plaintiff's  intestate  drank  at  the 
saloon  of  defendant  until  he  was  In  a  state 
helpless  and  unconscious  intoxication,  when 
be  was  ejected  at  a  late  hour  and  died  from 
the  consequent  exposure.  It  was  held  that 
defendant  was  liable;  nor  was  it  a  defense 
that  the  intoxication  waa  voluntary. 

Pot  exhaustive  note  on  care  due  to  sick, 
infirm,  disabled,  and  otherwise  helpless  per- 
sons, with  whom  no  contract  relation  is  sus- 
tained, see  Union  P.  R.  Co.  v.  Cappier,  69 
L.R.A.  513. 
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WM  brou^t  to  my  knowledge  that  Mr.  Burt 
desired  me  to  leave  and  insieted  on  my  leav- 
ing. My  Bon-in-law  came  in  and  said  that 
Mr.  Burt  telephoned  that  I  should  leave  the 
places  and  if  I  didn't  leave  in  an  hour  or 
two  hours,  if  I  was  not  out  in  that  length 
of  time,  he  would  come  up  and  put  the  whole 
shooting  match  out  oi  the  house.  That 
frightened  me,  because  I  did  not  want  to 
cause  my  son-in-law  any  trouble,  and  he 
said,  Don't  be  frightened;'  and  I  said,  1 
am,  because  I  don't  want  to  cause  you 
trouble.'  And  he  said,  *You  are  not  able  to 
go,'  and  I  said,  1  will  go  anyway;*  and  put 
on  my  things,  and  took  the  street  car.  My 
dau^ter  accompanied  me.  Up  to  that  time 
I  had  not  left  the  house  during  my  illness 
at  the  Pontiac  flats.  I  had  not  left  the  room. 
I  can't  tell  the  time  of  day.  We  telephoned 
for  an  ambulance,  but  I  could  not  pay  the 
amount  of  dutrges,  uid  I  took  a  stnet  ear. 
I  had  to  walk  nearly  two  blocks.  I  went 
down  Beaubien,  and  transferred  on  a  Crow- 
town,  and  when  I  to  TMrd  avenue  I 
walked  from  the  oar*.  "  She  also  testified 
that  she  was  taken  worse  Immediately  Uiere- 
after.  She  left  the  apartmenta  for  her  home 
about  2  o'clock  p.  H.;  her  daughter  accom- 
panied her.  It  took  about  half  an  hour  to 
get  home  She  had  forgotten  the  key  to 
her  hous^  and  sat  upon  the  stoop  while 
her  dau^ter  climbed  into  a  window  and 
opened  the  door.  There  was  no  Are  in  the 
house,  but  the  daughter  immediately  built 
one.  She  brought  this  suit  diarging  that 
"she,  in  common  with  all  the  liAabitanta 
of  tills  Republic,  was  entitled  to  be  pro- 
tected in  the  enjoyment  of  her  health,  her 
life,  and  her  limbs,  her  property,  and  all 
other  rights  commonly  known  as  the  abso- 
lute rights  of  persons,  and,  in  her  then 
condition,  was  entitled  to  be  protected 
against  being  exposed  to  the  weather,  or  to 
such  physical  or  mental  effort  and  fatigue 
as  would  have  a  tendency  to  bring  about  a 
relapse  in  her  condition  and  an  ■  aggrava- 
tion of  her  said  affliction.  And  the  plaintiff 
further  avers  that,  reason  of  the  prem- 
ises»  It  became  and  was  the  duty  of  the  said 
defendant  to  permit  her  to  enjoy  her  said 
absolute  ri^ts,  and  to  wholly  desist  and  re- 
frain from  requiring,  ordering,  directing,  or 
com|>e]lii)g  her  to  leave  her  place  at  said 
Pontiao  flats,  and  undergoing  the  fatigue, 
ptiysical  exertion,  and  mental  anxiety  in- 
fident  to  leaving  her  said  place  at  said  flat 
in  her  then  condition,  and  going  to  her  said 
home  at  853  Third  avenue,  in  said  city.  And 
it  was  the  other  and  further  duty  of  the 
said  defendant  to  refrain  from  any  and  all 
acts  which  would  have  a  tendency  to  and 
would  bring  upon  the  said  plaintiff  a  relapse, 
and  to  permit  the  plaintiff  to  remain  at  her 
room  in  nuid  flat  until  restored  to  such 
17  LJl.A.(N.S.) 


health  that  she  could  return  to  hvr  own 
room  without  danger  of  a  relapse.  Yet  the 
said  defendants  not  regarding  his  said  duty 
or  duties,  or  any  or  either  of  them,  for  the 
sole  reason  that  some  of  the  tenants  in  said 
flat  thought  that  plaintiff's  affliction  wma 
contagious,  the  said  defendant  wrongfully, 
heartlessly,  unlawfully,  and  in  vUet  dis- 
regard of  the  plaintiff's  rights  and  ooncti- 
tion  of  her  health,  required,  ordered,  and 
directed  and  insisted  upon  the  removal  of 
the  said  plaintiff  from  said  fiats,  althougti 
it  must  have  been  perfectly  apparent  to  any- 
one that  such  action  would  greatly  endanger 
the  life  and  health  of  the  said  plaintiff,  and 
the  said  defendant  unlawfully,  wrongfully, 
negligently,  and  recklessly  and  heartleasly 
required  and  ordered  the  said  James  Barber 
to  ptrt  the  said  plaintiff  out  of  said  flat, 
and  instructed  the  said  Barber  that,  unless 
he  did  as  directed,  the  said  defendant  would 
come  there  with  policemen  and  officers  and 
remove  the  said  plaintiff  from  said  flat." 
Plaiivtlff  introduced  evidmce  tending  to 
ahow  that  she  waa  worse  after  leaving  Uie 
defendants  premises.  When  the  plaintiff 
rested  her  case  the  court  directed  a  verdict 
for  the  defendant,  on  the  ground  (1)  that 
the  deteidant  had  violated  no  duty  which  he 
owed  to  plaintiff ;  and  (2)  that  there  waa  no 
evidence  that  her  [dkysical  condition  tdter 
she  left  was  traceable  to  the  alleged  wiOEg> 
doing  on  the  part  of  defendant. 

Messrs.  Abbott  A  Abbott  and  ^■■»*t"H" 
A  Rlggs,  for  idaintiff  in  error: 

It  was  the  duty  of  the  defendant  to  use 
due  care  to  avoid  injury  to  the  plaintiff, 
for  breach  of  which  he  is  liable. 

Depue  V.  Flatau,  100  Minn.  289,  8  liJSLA. 
(N.S.)  486,  111  N.  W.  1;  Hill  v.  Kimball, 
76  Tex.  210,  7  L.R.A.  018,  IS  B.  W.  69; 
Puroell  V.  St.  I^ul  aty  R.  Go.  48  Minn. 
134,  16  L.R.A.  203,  60  H.  W.  1034;  Browii- 
baek  v.  Frailej,  78  111.  App.  262;  Pruaar 
r.  Wielandt,  48  App.  Div.  669,  62  N.  T. 
Supp.  890;  Barbee  v.  Reese,  60  SOas.  906; 
Heaven  v.  Pender,  L.  R.  11  Q.  B.  DIt.  009; 
ancinnati,  N.  O.  A  T.  P.  R.  Co.  v.  iSMita, 
119  Ky.  954.  70  L.RA.  291,  116  Am.  M. 
Rep.  289,  85  S.  W.  188;  W^ire  T.'W<^ 
52  Iowa,  533,  3  N.  W.  £41;  Barrows,  Ncg. 
§  304  ;  2  Thomp.  Xeg.  1702. 

Mr.  James  H.  McDonald  and  Lloyd 
L.  Axford,  for  defendant  in  error: 

The  rights  of  the  janitor  were  not  those 
of  a  tenant. 

Jones,  Land,  ft  T.  S  80;  School  Dist. 
Xo.  11  V.  Bateche,  106  Mich.  333,  29  KILA. 
676,  64  N.  W.  106. 

Mere  threats  are  not  a  trespass. 

Baldwin,  Personal  Injury,  I  21;  Burden 
V.  Lake  Shore  ft  M.  S.  R.  Co.  104  Mich.  101, 
«2  N.  W.  173. 
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Grant,  Ch.  delivered  the  oidnicm  of 
the  court: 

The  question  here  involved  is  one  of  legal, 
nnt  of  moral,  obligation.  The  law  imposes 
no  iluty  upon  the  individual  citizen  to  care 
for  the  sick  or  the  unfortunate  who  are  poor. 
Thp  public  in  thia  country  aaaume  that  ob- 
|i<rition,  and  each  citizen  has  performed  all 
that  the  law  requires  of  him  when  he  has 
paid  his  share  of  the  expense  imposed  upon 
iiim  bj  taxation  for  that  purpose.  The 
Priest  and  I«vite  violated  no  rule  of  law 
when  they  passed  by  on  the  other  side  of  the 
wounded  man.  The  Good  Samaritan  was  not 
Acting  in  obedience  to  a  legal  duty  when  he 
took  oompaasion  upon  him,  took  care  of  him, 
and  removed  him  to  the  inn.  What  legal 
duty,  if  any,  did  defendant  owe  plaintiff? 
Unless  the  Idw  imposed  the  duty  upon  the 
defendant  to  shelter  her  and  her  son  in  his 
house,  it  is  clear  that  he  cannot  be  held  lia- 
ble. The  janitor,  Mr.  Barber,  was  defend- 
ant's employee,  not  his  tenant.  He  possessed 
none  of  the  rights  of  a  tenant.  School  Dist. 
No.  11  V.  Batsche,  106  Mich.  S30,  29  L.R.A. 
576.  64  N.  W.  196.  He  had  no  right  to 
bring  into  his  employer's  house  to  live  with 
him  anyone,  wheUier  well  or  ill,  without  his 
employer's  assent  Defendant  had  not  invit- 
ed plaintiff  to  his  houRe,  neither  had  he 
authorized  his  employee  to  do  so.  The  dis- 
ease was  infectious  and  dangerous  to  the 
tenants  in  the  house,  especially,  perliaps,  to 
one  woman,  who  shortly  before  had  given 
birth  to  a  child.  The  doctor  had  notified  the 
tenants  of  the  danger.  Defendant  was  under 
no  obligation  to  keep  the  plaintiff  in  his 
house  if  she  could  be  removed  without  dan- 
ger of  serious  injury.  He  might  lawfully 
request  those  who  were  responsible  for  her 
being  there  to  cause  her  removal.  He  might 
not.  neither  did  he,  turn  her  into  the  street, 
lie  first  requested  his  employee  to  cause  her 
removal.  When  that  employee  failed,  he 
insisted  and  threatened  to  take  prompt  legal 
steps  with  an  officer  to  accomplish  it.  She 
was  not  confined  to  her  bed.  There  was  tes- 
timony to  show  that  defendant  knew  that 
plaintiff  had  a  house  of  her  own,  but  none 
to  )«how  that  he  knew  where  it  was  located. 
Her  physician  testified  that  defendant  talked 
with  him  two  or  three  times,  and  that  he 
told  him  that  she  would  be  much  better  if 
she  was  in  her  own  house,  but  did  not  think 
it  advisable  to  move  her  in  her  present  con- 
dition. How  long  this  was  before  she  left 
is  not  shown.  There  is  no  evidence  to  show 
that  she  might  not  with  comparative  safety 
have  been  taken  to  her  home  in  a  cab  or  hack 
without  danger.  But,  even  if  there  was 
some  danger  incident  to  her  going,  there  was 
slao  danger  to  the  other  occupants  of  the 
house  incident  upon  her  remaining,  and  it 
was  as  much  the  Ieg-.il  duty  of  the  defcnd- 
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ant  to  look  out  for  them  as  to  look  out  for 
her.  She  was  able  to  walk  and  walked  to 
the  street  car,  made  a  change  from  one  car 
to  another,  and  walked  two  blocks  to  her 
own  home.  It  does  not  appear  whether  site 
was  able  to  hire  a  cab  or  hack,  for  which 
a  very  inconsiderable  sum  would  have  suf< 
deed,  or  whether  defendant  had  any  infor- 
mation or  knowledge  as  to  her  ability  in 
this  regard. 

Counsel  for  plaintiff  cite  and  rely  upon 
Depue  V.  Flatau,  100  Minn.  209,  8  L.R.A. 
(N.S.)  485,  111  N.  W.  1.  The  facts  in  that 
case  are  in  no  respect  similar  to  those  in  this 
case.  In  that  case  the  plaintiff  was  invited 
into  the  defendants'  house,  and  while  there, 
he  was  taken  suddenly  ill  and  fell  to  the 
floor.  He  requested  permiasion  to  remain 
over  night,  but  defendants  refused.  The  de- 
fendants  assisted  him  from  their  house  to  the 
cutter.  Plaintiff  could  not  hold  the  reins  to 
guide  his  team,  and  one  of  the  defendants 
threw  the  reins  over  his  shoulders,  and  start- 
ed the  team  upon  l^e  road.  The  plaintiff 
was  in  the  house  of  the  defendants  by  in- 
vitation. He  was  temporarily  their  guest. 
While  the  court  in  that  case  could  not  find 
an  "all-four"  precedent,  they  based  their  de- 
cision upon  "the  more  comprehensive  prin- 
ciple that  whenever  a  person  is  placed  in 
such  a  position  with  regard  to  another  that 
it  is  obvious  that,  if  he  does  not  use  due 
care  in  his  own  conduct,  he  will  cause  in- 
jury to  that  person,  the  duty  at  once  arises 
to  exercise  care  commensurate  with  the  situ- 
iition  in  which  he  thus  finds  himself."  That 
decision  is  founded  upon  just  and  sound 
principles.  The  defendants  in  that  ease  vio- 
lated a  legal  duty  towards  their  guest,  and 
did  an  active  wrong  when  they  turned 
him  out  of  their  hou.se  in  a  winter  night  so 
helpless  that  he  could  not  guide  his  horses, 
and  left  him  to  his  fate.  The  record  in 
this  case  contains  nothing  to  bring  it  within 
that.  In  Union  P.  R.  Co.  v.  Cappier,  66 
Kan.  649,  69  L.R.A.  613,  72  Pac.  281,  it  is 
said :  "With  the  humane  side  of  the  question 
courts  are  not  concerned.  It  is  the  omission 
or  negligent  discharge  of  legal  duties  only 
which  come  within  the  sphere  of  judicial 
cognizance.  For  withholding  relief  from  the 
suffering,  for  failure  to  respond  to  the  calls 
of  worthy  charity,  or  for  faltering  in  the 
bestownlent  of  brotherly  love  on  the  unfortu- 
nate, penalties  are  found  not  in  the  laws  of 
men,  but  in  that  higher  law,  the  violation 
of  which  is  condemned  1^  the  voice  of  con- 
science, whose  sentence  of  punishment  for 
the  recreant  act  is  swift  and  sure."  What- 
ever a^ravation  of  illness  was  caused  in 
consequence  of  plaintiff's  removal,  the  phy- 
sicians agreed  that  it  was  due  more  to  ex- 
citement than  to  any  other  cause.  There  is 
no  evidence  from  which  the  defendant  might 
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have  inferred  that  such  a  result  would  fol- 
low, or  that  he  had  any  intimation  that  the 
removal  would  excite  the  plaintiff,  or  that 
tJie  excitement  would  aggravate  her  illness. 

The  defendant  was  guilty  of  no  legal 
wrong;  and  the  judgment  is  affirmed. 


MIOHI6AN  SVPREHXi  GOVRT. 

JITD80N  HASMON.  Receiver  of  Pere  Mar 
quette  Railroad  Company,  PIff.  in  Err., 

V. 

OLD  DETROIT  NATIONAL  BANK. 

(—  Mich.  — ,  116  N.  W.  817.) 

Check  —  flctltlous  payee  —  Jnstlflcation 
of  payment. 

1.  A  bank  cannot  justify  payment  of  a 
check  fraudulently  drawn  in  favor  of  a 
fictitious  payee  by  the  fact  that  the  check 


came  to  it  through  other  banks  which  had 
cashed  it,  since  their  negligence  it  imputwl 
to  it. 

Same  —  Btatutory  provision. 

2.  A  statute  making  a  cheek  drawn  in 
favor  of  a  fictitious  payee  payable  to  bearer 
does  not  apply  where  its  execution  in  that 
form  was  secured  by  fraud. 

Same  —  Identiflcatlon. 

3.  The  duty  of  the  bank  to  identify  the 
one  to  whom  a  check  is  paid  is  not  changed 
by  the  fact  that  the  name  of  a  fictitious 
payee  was  fraudulently  inserted  before  it 
was  signed  by  the  drawer. 

Same  —  Busplclons  circumstance. 

4.  The  bank  cashing  a  check  must  take 
proper  means  to  assure  itself  that  it  is  paid 
to  the  proper  person, — especially  where  it 
is  presented  far  distajit  from  the  resideniw 
of  drawee  or  payee. 

Forgery  <—  flctltlons  indorsement. 

5.  The  indorsement  upon  a  check  of  the 
name  of  a  fictitious  person  to  whom  it  was. 


Caae  Note.  —  Who  tnust  bear  loss  when 
cheek  or  hill  is  isnted  or  inAoraeA  to 
impostor? 

The  decision  in  the  foregoing  case  may 
perhaps  be  reconciled  with  the  casea  which 
throw  the  loss  upon  the  drawer  rather  than 
upon  the  drawee  in  case  the  former  is  in- 
duced to  issue  a  check  to  an  impostor  un- 
der a  mistake  as  to  his  identity,  by  reason 
of  the  fact  that  the  record  does  not  show 
to  whom  the  warrant  was  paid  1^  the  Den- 
ver bank.  Possibly  Uie  fact  that  the  payee 
was  described  as  a  company  would  itself 
be  ground  for  a  distinction,  and  yet  it  is 
at  least  questionable  whether,  if  it  had  ap- 
peared that  the  warrant  was  paid  to  the 
person  who  received  it  through  the  mail, 
and  who  assumed  to  be  O.  E.  Fairbanks, 
treasurer  of  the  Q.  E.  Fairbanks  Cool  Com- 
pany, the  case  on  its  facts  would  not  have 
fallen  witliin  the  doctrine — which,  as  shown 
in  a  note  to  I^nd  Title  &  T.  Co.  v.  North- 
western Nat.  Bank,  60  L.R.A.  75,  is  sus- 
tained by  the  weight  of  authority — that  a 
drawer  of  a  check  who,  supposing  one  to  be 
the  person  whose  name  he  has  falsely  as- 
sumed, delivers  to  him  a  check  describing 
the  payee  by  that  name,  must,  as  against 
the  drawee  or  a  bona  fide  holder,  bear  the 
loss  where  the  impostor  obtains  payment 
of,  or  negotiates,  the  same.  As  shown  in 
that  note  most  of  the  cases  which  sustain 
the  doctrine  place  it  upon  the  ground  that 
the  payment  of  the  check  to,  or  upon  the  in- 
dorsement of,  such  an  impostor,  carries  out 
the  actual  intention  of  the  drawer,  even 
though  that  intention  was  superinduced  by 
a  fraud.  It  should  be  noted  in  this  con- 
nection that  the  statement'  in  the  opinion 
in  Harmon  v.  Old  Detroit  Nat.  Bank,  that 
in  I'nited  States  v.  National  Exch.  Bank, 
45  Fed.  the  drawer  of  the  check,  the 

postmaster,  went  with  the  fraudulent  payee 
to  the  bank  and  identified  him  as  the  payee 
nanifd  in  the  check,  is  based  upon  a  mis- 
apprehension of  the  facts.  It  appears  from 
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the  report  of  the  case  that  the  person  who 
identified  the  impostor  to  the  bank,  though 
himself  deceived,  was  the  same  person  who 
identified  him  to  the  postmaster,  and  so 
far  as  appears  he  had  no  connection  with 
the  postoffice. 

The  doctrine  supported  by  the  cases  cited 
in  the  earlier  note,  which  throws  the  losa 
upon  the  drawer  rather  than  upon  the 
drawee,  is  declared  and  applied  by  Central 
Nat.  Bank  v.  National  Metropolibin  Bank, 
post,  620.  In  Meyer  v.  Indiana  Nat.  Bank.  27 
Ind.  App.  364,  61  N.  E.  698,  also,  where 
one  by  impersonating  another  and  negotiat- 
ing a  loan  under  his  name  procured  a 
check  which  described  the  payee  by  that 
name,  indorsed  the  same  under  that  name 
and  presented  it  for  payment  to  the  drawee, 
and,  being  identified  under  his  own  name, 
also  indorsed  the  latter  name,  and  got  the 
money — it  was  held  that  the  drawer  rather 
than  the  drawee  must  bear  the  loss.  The 
court  said,  in  support  of  its  decision,  that 
names  are  used  merely  as  one  method  of  in 
dicating  identity  of  persons;  that  the  per 
son  to  whom  the  drawer  ordered  his  funds 
to  he  paid  was  the  one  to  whom  they  were 
paid,  notwithstanding  that  the  drawer  was 
deceived  as  to  his  true  name  and  was  mis- 
taken as  to  the  ownership  of  the  property 
and  his  character.  While- it  appears  in  this 
case  that  the  impostor  was  identified  to  Uie 
drawee,  it  will  be  observed  that  he  was 
identified  under  his  true  name,  and  not 
under  the  name  which  the  payee  vras 
described. 

In  States  v.  First  Nat.  Bank,  17  Pa. 
Super.  Ct.  256,  the  plaintiff,  in  pursuance 
of  certain  letters  purporting  to  come  from 
his  sister,  but  actually  written  by  her  hus- 
band, sent  through  the  mail  addressed  to 
her  a  bank  draft  representing  a  legacy  due 
her  from  an  estate  for  which  the  plaintiff 
was  executor;  as  a  matter  of  fact  the 
sister  was  dead,  though  the  plaintiff  was 
not  aware  of  that  fact,  and  the  draft  wia 
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bj  fraudulent  procurement,  iii«de  payable, 
U  iOTgery. 

May  26,  1908.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  de- 
fendants favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  doe  on  a 
deposit  account.  Reversed. 

Statement  by  Gnnt.  Cb.  J.: 

The  defoidant  waa  one  of  the  general  de- 
poai  Uriel  of  tin  Pere  Marquette  Railroad 
Company.  The  funds  on  deposit  were  paid 
out  upon  warrants  issned  the  eompany. 
Its  method  of  doing  busincM  with  the  bank 
will  appear  frmn  the  following  statement  of 
teets:  In  May,  1906,  the  Tailrf>ad  company 
was  indebted  to  the  Sunday  Greek  Coal 
0<nnpany  in  the  Bum  of  $2,007.38.  Its  pur- 
chasing agent  prepared  a  voucher  warrant 
bJT  payment.   This  document  waa  prepared 

received  by  the  husband  and  indorsed  1^ 
him  in  the  wife's  name  and  eventually  paid 
by  the  liank  upon  which  it  was  drawn  and 
charged  to  the  account  of  the  defendant,  the 
bank  from  which  it  was  purchased.  Subae- 
quently  the  plaintiff  was  obliged  to  pay  the 
amount  of  the  legat?  to  the  children  of  the 
deceased  sister,  and  brought  an  action  to 
hold  the  hank  from  which  he  purchased  the 
draft  liable  because  of  its  payment  upon 
the  fu-ged  indorsement  of  the  name  of  the 
deceased  sister.  It  was  held,  upon  the  au- 
thority of  Land  Title  &  T.  Co.  v.  North- 
wpstem  Xat.  Bank,  190  Pa.  230,  SO  L.R.A. 
75.  79  Am.  St.  Rep.  717,  46  Atl.  420,  that 
there  could  be  no  recovery,  and  that  the 
■am  must  fait  upon  the  plaintiff,  the  pur- 
chaser of  the  draft,  upon  whom  the  decep- 
tion waa  primarily  and  successfully  prac- 
tised. The  court  said  th^t  the  fact  uiat  the 
fraud  was  accomplished  by  correspondence 
to  which  the  plaintilT  gave  credence  did 
not  remove  the  case  from  the  application 
of  the  principle  laid  down  in  I>and  Title 
k  T.  Co.  T.  Northwestern  Nat  Bank,  supra, 
and  other  cases  of  that  kind;  remarking 
that  the  facts  in  the  ease  at  bar  were  practi- 
cally identical  with  those  in  Maloney  v. 
Clark.  6  Kan.  82,  cited  in  the  earlier  note. 

In  Sherman  v.  Com  Exch.  Bank,  91  App. 
Div.  84,  86  N.  T.  Supp.  341,  the  plaintiff 
in  response  to  a  newspaper  advertisement 
announcini;  the  sale  of  horses  called  at  a 
livery  stable  and  saw  there  a  person  who 
Tppresented  that  he  waa  the  coachman  of 
the  owner  of  the  horses,  whom  he  describe 
as  a  certain  wealthy  gentleman  connected 
with  a  well-knoAvn  businefw;  the  plaintiff 
delivered  to  him  in  payment  of  the  horse* 
a  check  in  which  the  payee  was  described  by 
the  name  of  that  gentleman;  at  the  time  the 
check  was  paid  by  the  drawee  it  bore  what 
purported  to  be  the  indorsement  of  the 
payee  as  well  as  that  of  a  third  person.  It 
wa's  found  hy  the  referee  upon  sufficient 
ft-idenee  that  the  check  was  given  in  pay- 
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on  a  printed  blank.  The  first  page  of  the 
document,  called  the  "warrant,"  constitated 
the  check  or  warrant  of  the  treasurer  of 
the  eompany  on  the  bank.  The  warrant  aa 
prepared  by  the  purchasing  agent  reads  aa 
follows:  "Pere  Marquette  Railroad  Com- 
pany, Dr.,  to  the  Sunday  Creek  Coal  Co. 
(Pay  W.  N.  Cott,  Treaa.},  Columbus,  O. 
Made  5/31/06,  Dept.  No.  6706,  ApriL  For 
coal  per  attached  statement,  98,097.38.*'  Be- 
low this  were  blanks  for  the  signatures  of 
the  auditor  of  disbursements,  comptroller, 
and  treasurer,  and  fw  the  signature  of  the 
payee  upon  presentation  at  the  bank.  Above 
the  auditoi^s  signature  is  the  following: 
"I  certify  that  this  warrant  is  in  accord- 
ance with  an  aoeount  approved  by  the  prop- 
er officer  and  duly  audited."  Above  the 
cMnptroUer's  signature  are  the  words  "ap- 
proved for  payment."  Above  the  treasurer's 
signature  ts  the  following:  "Will  pay  this 
warrant  when  properly  dated  and  receipted 

ment  of  horses  purchased  from  a  person 
bearing  the  same  name  as  the  gentleman 
described,  but  who  was  in  fact  a  different 
individual.  The  horses  having  proven  un- 
satisfactory, the  question  arose  whether 
the  drawee  bank  was  entitled  to  a  credit 
in  its  account  with  the  drawer  for  the 
amount  of  the  check  it  had  paid.  The  court 
decided  in  favor  of  the  bank,  saying  that 
the  fact  that  the  person  to  whom  the  check 
was  made  payable  was  not  the  person  whom 
the  drawer  had  in  mind  was  of  no  impor- 
tance. While  the  court  relied  upon  the  class 
of  cases  cited  in  the  earlier  note,  the  case 
before  it  differed  somewhat  from  those  cases 
in  that  the  drawer  of  the  check  received 
some  consideration  for  it,  and,  so  far  as 
appears,  the  person  who  indorseid  the  chedc 
in  the  name  of  the  payee  was  not  a  party 
to  the  fraud,  there  being  simply  a  mistake 
of  identity  with  respect  to  two  persons  bear- 
ing the  same  name,  though  that  mistake  wa^ 
induced  by  the  misrepresentation  of  the 
person  with  whom  the  drawer  dealt. 

The  doctrine  sustained  by  the  cases  cited 
in  the  earlier  note  and  the  cases  above 
cited  in  this  note  is,  however,  directly  op- 
posed by  Tolman  v.  American  ^ffat.  Bank, 
22  R.  I.  462,  52  L.R.A.  877,  84  Am.  St.  Rep. 
860,  48  Atl.  480.  In  that  case  an  impostor 
impersonating  another  person  negotiated 
with  plaintiff  for  a  loan,  received  a  check 
in  which  the  payee  was  described  by  the 
name  of  the  person  falsely  impersonated, 
indorsed  that  name  on  the  check,  and  gave 
it  to  a  third  person  who  collected  it  from 
the  bank  on  which  it  was  drawn.  Tt  was 
hold  that  the  loss  must  fall  upon  the  drawee 
bank,  and  not  upon  the  drawer.  The  court 
said  that  the  contention  of  the  counsel  for 
the  bank  that  the  payment  of  the  check 
upon  the  indorsement  of  the  impostor  car- 
ried out  the  actual  intont  of  the  drawer 
was  based  on  a  manifest  fallacy,  and  added: 
"Moreover,  of  what  consequence  is  the  in- 
tent of  the  drawer  of  the  check  when  the  di- 
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if  prewnted  within  sixty  days  from  date 
stamped  hereon."  All  the  above,  except 
the  receipt  of  the  payee,  appeared  upon  a 
carbon  page,  called  the  "vouchor."  Instead 
there<tf  there  were  blanks  in  which  to  show 
the  manner  in  which  the  amount  paid  should 
be  charged  upon  the  books  of  Uie  railroad 
company.  The  purchasing  agent  and  his 
clerk  who  prepared  the  papers  signed  their 
names  upon  the  voucher,  and  then  the  orig- 
inal warrant  aiid  voucher,  with  a  statement 
of  the  coal  to  be  paid  for  and  original  in- 
voices thereof  attached,  were  sent  to  the 
general  manager  for  his  approval.  The  gen- 
eral manager  approved  the  payment  by 
signing  the  voucher,  and  forwarded  the  pa- 
pers to  the  president,  who  also  approved  the 
payment  by  signing  the  voucher,  and  then 

reotion  is  to  pay  to  the  party  named?  He 
has  the  right  to  asHume  that  the  bank  will 
pay  to  the  party  as  directed.  In  tliis  case 
tlie  money  was  intended  for  Haskell  [the 
person  falsely  impersonated]  because  his 
was  the  only  name  suggested;  he  had  been 
looked  up  and  found  to  be  responsible.  It 
in  a  perversion  of  words  to  say  that  it  wan 
intended  for  Potter,  simply  heoause  he  had 
fraudulently  impersonated  Haskell  and  led 
tilt-  plainti^  to  belipve  that  he  was  Haskell. 
The  plaintiff  did  not  intend  to  let  Potter 
have  money;  his  check  showed  he  was  not 
to  have  it,  because  it  was  made  payable  to 
Haskell.  When,  therefore,  Potter  fraudu- 
lently indorsed  Haskell's  name  on  tlie  check, 
it  was  a  typical  case  of  forgery.  It  was  a 
false  signature,  with  intent  to  deceive." 

In  Western  U.  Teleg.  Co.  v.  Bi-Metallic 
Bank,  17  Colo.  App.  230.  68  Pac.  116,  the 
local  apent  of  a  telegraph  company,  having 
received  instructions  from  the  company  t« 

Ky  a  certain  amount  of  money  to  "W.  H. 
lily,**  sent  out  a  notice  addressed  in  that 
form ;  in  response  to  which  a  man  presented 
himself,  stating  that  he  was  the  person  to 
rpcelve  the  money;  the  agent  not  being 
satisfled  with  the  identification,  and  for 
the  purpose  of  having  the  bank  identify  the 
payee,  drew  a  check  payable  to  the  order  of 
"W.  H.  Daily"  and  delivered  it  to  the  claim- 
ant, taking  A  receipt  from  him  which  was 
signed  "Wm.  H.  Daley;"  the  check  was 
cashed  by  another  uank  upon  an  indorse- 
ment in  the  form  "Wm.  H.  Daley,"  and 
eventually  paid  by  the  drawee.  It  was  held 
that,  a»  between  the  drawer  and  the  drawee, 
the  loss  must  fall  upon  the  latter.  The 
court  said  that  the  variation  between  t^e 
name  as  written  in  the  body  of  the  note 
and  as  indorsed  was  in  itself  suflficient  to 
throw  the  loss  upon  the  drawee,  but  was 
apparently  of  the  opinion,  even  apart  from 
that  consideration,  that  the  loss  nmst  fall 
upon  the  drawee  bank :  repudiating  its  con- 
tention that  by  delivering  the  check  to  Wm, 
K.  Daley  and  accepting  a  receipt  signed  by 
liini  in  that  name,  the  drawer's  agent  identi- 
fied him  as  the  person  to  whom  payment 
might  be  properly  made,  or  upon  whose  in- 
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forwarded  the  papers  to  the  auditor  of  di-* 
bursements.  In  the  office  of  the  auditor  ot 
disbursements  the  papers  passed  througli 
the  hands  of  several  clerks,  each  of  whom 
had  some  particular  duty  to  perform  in  re- 
lation to  them  in  verifying  the  computa- 
tions, entering  the  transaction  upon,  the 
hooka  of  the  company,  etc.  Before  the  war- 
rant bad  been  signed  by  the  auditor  of  dis- 
bursements Edwin  Murdock,  one  of  the 
clerks  in  his  office,  fraudulently  took  the 
papers  out  of  the  office  and  sent  them  to 
Chicago,  where  tiie  name  and  address  of 
the  payee  named  in  the  voucher  was  changed 
from  "The  Sunday  Creek  Coal  Co.,  Pay  W. 
N.  Cott.  Treas.,  Columbus,  0.,"  to  "The  G. 
E.  Fairbanks  Coal  Co.,  Pay  G.  E.  Fairtwnks. 
Treas.,  407  Able  Bldg.,  Cor.  63  St.  Stewart 

dorsement  the  drawee  would  bu  autliorized 
to  pay. 

In  the  earlier  note  a  distinction  is  pointed 
out  between  a  case  where  the  impostor  as- 
sumes to  be  the  person  by  whose  name  the 
payee  is  described  in  the  chedc,  and  a  cmse 
where  he  merely  assumes  to  be  the  agent 
of  such  person;  it  being  conceded  even  by 
the  courts  which  hold  that  in  the  former 
case  the  loss  will  fall  upon  the  drawer,  that 
in  the  latter  case  it  will  fall  upon  the 
drawee,  at  least  in  the  absence  of  negli- 
gence on  the  part  of  the  drawer. 

This  distinction  was  also  expressly  rea-.g- 
nized  and  ajqplied  in  Houser  t.  National 
Bank  27  Pa.  Super.  Ct  013  whieh  held  that 
the  loss  mast  fall  upon  the  drawee  bank 
rather  than  the  drawer,  where  an  attorney 
who  had  acted  for  his  grandmother  in  other 
transactions  including  the  investment  and 
reinvestment  of  her  money,  falsely  represent- 
ed to  another  member  of  the  bar  tliat  she  de- 
sired to  sell  her  share  in  a  judgment,  and  by 
forging  her  name  to  an  assignment  of  her 
interest  in  the  judgment  procured  the  de- 
livery to  himself  of  a  check  naming  her  a<t 
payee,  forged  her  signature,  and  cashed  the 
check  at  another  bank,  to  which  it  was  sub- 
sequently paid  by  the  defendant  ( the 
drawee ) . 

The  same  distinction  is  madt'  in  Murphy 
V.  Metropolitan  Nat.  Bank.  191  Mass.  159. 
114  Am.  St.  Eep.  595,  77  N.  K.  (ICS.  holding 
that  the  loss  must  fall  upon  the  drawee 
where  an  attorney  at  law,  then  in  good  re- 
pute, purporting  to  act  as  af^nt  for  a  person 
who  was  in  fact  dead,  regutiated  a  loan  to 
be  secured  by  a  mortgage  on  the  latter's 
real  estate,  and  procured  a  check  for  the 
amount  of  the  loan,  which  described  the 
payee  by  the  name  of  the  deceas"d  prrson. 
The  check  was  subsequently  paid  by  a  trust 
company  to  one  whom  the  attorney  identi- 
fied as  the  payee,  it  being  indorsed  both  in 
the  name  of  the  payee  and  in  the  name  of 
the  attorney,  and  was  ultimately  paid  by 
the  drawee  bank  to  the  trust  company.  The 
court  specifically  distinfoiished  the  case 
from  Mever  v.  Indiana  Nat.  Bank,  27  Ind. 
App.  354,  61  N.  £.  696,  upon  the  ground 
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Are.,  Chicago,  IH.,**  and  the  statements  at- 
tached to  the  vouehen  were  changed  in  the 
mme  miuiner.  The  altered  papers  were  re- 
turned by  mall  to  the  office  of  ^e  auditor 
of  disbUTM»nents,  where  a  new  warrant  was 
prepared.  "RiiB  new  warrant  was  made  pay- 
able to  "The  6.  E.  Fairbanks  Coal  Co."  to 
arconl  with  the  altered  voucher,  and  when 
sonw  further  entries  in  relation  to  the  trans- 
action had  been  made  the  papers  were,  in 
the  rvfnilar  course  of  business,  laid  before 
the  chief  olerk  of  the  auditor  of  disburse- 
mrata  for  his  approval.  The  new  warrant 
above  mentioned  was  signed  by  the  auditor 
of  disbuTsenMnto  without  any  knowledge  or 
Bwpicion  that  the  name  of  the  payee  had 
been  changed  after  the  voucher  had  been 
signed         the  purchasing  agent,  general 


manager,  and  president  of  the  cranpany. 
The  warrant  was  then  sent  to  the  treasurer 
of  the  company,  who  signed  it,  and  mailed 
It  to  the  paj'ee  at  Chicago,  at  the  address 
shown  in  .it.  The  indorsements  stamped 
upon  the  warrant  by  the  different  banks 
through  which  it  passed  indicate  that  the 
warrant  was  cashed  by  someone  at  a  Den- 
ver bank,  forwarded  by  that  bank  to  a 
bank  in  Chicago,  which  forwarded  it  to  the 
American  Exchange  Bank  of  Detroit,  which 
collected  the  amount  of  the  warrant  from 
the  defendant  bank  through  the  Detroit 
Clearing  House  after  an  indorsement  by  the 
American  Exchange  Bank  of  a  gu&nmty  of 
'prior  indorsements.  This  la  alt  the  Ught 
we  have  upon  the  history  of  the  warrant 
from  the  time  it  left  the  office  of  the  rail- 


that  the  impostor  assumed  merely  to  be 
the  agent  of  the  payee,  and  not  ae  in  that 
case  to  be  the  payee  himself. 

Kecurring  again  to  the  case  where  the 
impostor  assumed  to  be,  and  induced  the 
drawer  to  believe  he  was,  the  person  by 
whose  name  the  payee  was  described  in  the 
check:  It  seems  doubtful  whether  the  draw- 
er has  any  right  to  complain  of  the  failure 
of  the  bank  which  pays  the  check  to  have 
the  payee  properly  identified.  As  a  bank 
which  pays  a  check  upon  a  forged  indorse- 
ment is,  in  the  absence  of  any  negligence 
or  mistake  on  the  part  of  the  drawer  as 
to  the  identify  of  the  payee,  absolutely 
hound  as  against  the  drawer,  to  bear  the  loss 
however  great  care  it  may  have  exercised  to 
avoid  error,  it  would  seem  that  the  duty  in 
respect  of  identification  is  one  which,  so  to 
spMdE,  it  owes  to  itself  rather  than  to  the 
drawer.  At  all  events  it  eeems  a  hardship 
to  devolve  upon  the  bank  the  duty  of  pro- 
tecting the  drawer  against  the  consequences 
of  his  own  mistake,  even  though  that  mis- 
take was  induced  by  the  fraud  of  a  third 
person.  It  la  tme  that  the  fraud  might 
have  been  frustrated  if  the  bank  had  in- 
8ist«d  upon  a  proper  identification,  but  so 
might  it  have  been  had  the  drawer  him- 
Reif  insi''*'>d  upon  a  proper  identification. 
Having  failed  to  do  so,  the  justice  of  throw- 
iag  the  loss  upon  the  drawee  because  of  its 
omission  of  a  similar  precaution  is  not  ap- 
parent. The  earlier  note  suggests  that  the 
theory  that  the  drawee  by  paying  the  check 
to  the  impostor  carries  out  the  actual  in- 
tention of  the  drawer,  which  is  frequently 
invoked  in  support  of  the  doctrine  that 
throws  the  loss  upon  the  drawer  rather  than 
the  drawee,  is  objectionable  for  the  reason 
that,  if  logically  followed,  it  would  impose 
the  loss  upon  the  drawer  where  he  was 
ec»n|detely  deceived,  and  relieve  him  from  it 
where  he  was  not  completely  deceived,  but, 
being  in  doubt,  intended  to  throw  the  re- 
sponsibility upon  the  hank;  whereas  the 
equities  would  seem  to  he  stronger  in  favor 
of  the  drawee  in  the  latter  case  than  in  the 
former.  Tn  lieu  of  that  theory  the  theory 
of  estoppel,  which  would  operate  in  either 
esse,— certainlv  in  the  latter  case, — was 
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suggested.  The  purpose  of  identification  is 
to  insure  the  payment  of  the  check  to  the 
real  payee.  If  'that  result  has  been  ac- 
complished the  want  of  identification  is  im- 
material. The  question  is,  then,  whether 
the  impostor  is  the  real  payee,  or  at  least 
whether  the  drawer  is  not  estopped  to  deny 
that  be  is  such  payee.  In  any  case  a  bank 
in  paying  a  check  must  rely  largely  upon  the 
identification  afforded  by  the  fact  that  the 
person  to  whom  the  check  was  paid,  or  who 
indorsed  the  same,  had  it  in  his  possession. 
It  is  obvious  that  the  more  fact  that  he  is 
identified  to  the  bank  as  an  individual  who 
bears  the  name  by  which  the  payee  is  de- 
scribed, is  not  in  itself  an  absolute  identifi- 
cation of  him  as  the  real  payee  intended  by 
the  drawer,  since  it  is  obvious  that  a  check 
payable  to  the  order  of  one  person  by  the 
name  of  "John  Smith"  might  be  stolen  and 
cashed  by  another  person  named  "John 
Smith,'*  In  that  case,  i.  e.,  when  the  check 
was  stolen,  either  before  or  after  delivery  to 
the  proper  payee,  the  bank  (in  the  absence 
of  na^Iigence  on  the  part  of  other  parties) 
would  Iwve  to  bear  the  loss.  In  such  case, 
however,  the  deceptive  appearance  arising 
from  the  fact  that  the  check  is  in  possession 
of  the  person  to  whom  it  is  paid,  is  not  due 
to  any  act  on  the  part  of  the  drawer.  If, 
however,  the  drawer  delivers  a  check  pay- 
able to  order  of  John  Smith  to  an  individual 
whom  he  believes  to  be  John  Smith  and  the 
owner  of  the  property,  and  who,  for  the 
sake  of  the  illustration,  may  be  coneeded 
rightfully  to  bear  that  name,  but  who  is 
not  in  fact  the  owner  of  the  property,  does 
it  lie  in  the  drawer's  mouth  to  deny  as 
against  the  drawee  that  such  indi  vidual 
was  the  payee?  The  mere  fact  that  the  im- 
postor may  not  have  rightfully  home  the 
name  by  which  the  payee  in  the  check  was 
described  does  not  make  the  case  of  a  drawer 
any  stronc^er.  except  perhaps  as'  it  furnishes 
an  additional  opportunity  to  the  bank  to 
discover  and  frustrate  the  fraud.  The' 
drawer  who  in  such  a  case  seeks  to  throw 
the  loss  upon  the  drawee  in  effect  asks  the 
court  to  go  behind  his  own  conviction  as  to 
the  identity  of  the  person  with  whom  he 


was  dealing,  and  to  whom  he  il^^g^^ 
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road   company's   treasurer.    Tlie   ririlroad  ^  ropolit&n  Nat.  Bank,  191  Mass.  169,  114 
company  Iiad  no  contract  with  the  U.  E.  {  Am.  St.  Rep.  595,  77  X.  E.  6Q3. 
Fairbanks  Coal  Conipaoy,  never  liad  any  i     Mr.  Harrison  Geer,  with  Mr.  Henry 
dealinga  with  such  a  company,  had  never  A.  Harmon,  for  defendant  in  error: 


heard  of  the  existence  of  such  a  company, 
and  had  no  coal  contract  with  anyone  in 
Chicago.    The  warrant  came  to  the  defend- 


To  charge  the  bank,  the  maker  of  the 
check  must  be  free  from  blame,  and  not  by 
his  n^ligence  place  in' the  bands  of  a  tbird 


ant  in  the  usual  course  of  business,  and  was  i  party  the  means  of  committing  the  fraud, 
paid.  This  suit  is  brought  to  recover  thi> '  Bolles,  Modern  Law  of  Banking,  p.  720; 
amount  paid  on  the  warrant  on  tlie  ground  |  Morse,  Banks  Jt  Banking,  4tli  ed.  f  461 ; 
that  it  was  a  forgery.  The  plaintiff  re-  '  Land  Title  &  T.  Co.  v.  Northwestern  NaU 
quested  the  court  to  direct  a  verdict  in  his  |  Bank,  196  Pa.  230,  50  L.R.A.  75,  70  Am.  St. 
favor.  This  was  refused,  and  the  cane  sub-  Rep.  717,  46  Atl.  420;  Iron  City  Nat.  Bank 
mitted  to  the  jury  upon  the  theory  tliat  the  |  v.  Ft.  Pitt  Nat.  Bank,  159  Pa.  47,  23  L.R.A. 
railn>ad  company  was  negligent  in  making  i  616,  2S  Atl.  195;  Emporia  Nat.  Bank  t. 
and  iasuing  the  warrant,  and  that,  where  |  Shotwell,  35  Kan.  360,  67  Am.  Rpp.  171,  11 
one  of  two  parties  must  auffer,  the  loss  must  |  Fac.  141 ;  Maloney  v.  Clark,  6  Kan.  82 : 
be  borne  by  the  one  whose  negligence  caused  I  United  States  v.  National  Exch.  Bank,  46 
it.  ThA  jury  rendered  a  verdict  of  no  cause  Fed.  163. 
of  action. 


Hesars.  SterenH,  McPherson,  A  Bllla^ 
for  plaintiff  in  error: 

In  an  action  to  recover  a  debt,  the  pay- 
ment of  the  dtibt  is  an  affirmative  defense, 
of  which  the  defendant  must  give  notice 


Grant,  Oh.  J.,  deUvered  the  opinion  of  the 
court: 

The  facts  in  this  case  are  not  in  dispute, 
and  are  sufficiently  above  stated,  tlie  con- 
clusion to  be  drawn  from  them  is  that  a 
trusted  employee  of  the  railroad  company 


with  his  plea,  and  which  he  has  the  burden  i  erased,  or  caused  to  be  erased,  with,  the  aid 
of  proving.  i  of  others,  the  name  of  the  real  payee  and 

Adams  v.  Field,  25  Mich.  16;  Smith's  Ap- 1  the  substitution  of  another  payee,  and  thus 
peal,  62  Mich.  415,  18  X.  W.  195;  Doolittle '  caused  to  be  issued  a  forged  warrant  or 
V.  Gavagan,  74  Mich.  11,  41  N.  W.  846;  Coon  j  voucher.  The  payee  in  the  forged  instra- 
T.  Bouchard,  74  Mich.  486,  42  N.  W.  72 ;  ■  ""ent  was  either  a  fictitious  person  or  a  real 
Dillon  V.  Pinch,  110  Mich.  149,  67  N.  W.  |       unknown  to  the  drawer.   The  plaintiff 

made  a  prima  facie  case  of  a  fictitious 
payee.  The  defendant  introduced  no  evi- 
dence that  the  payee  was  a  real  entity.  Thtt 


1113. 

The  fraud  or  negligence  of  an  employee 
of  the  company  in  the  preparation  of  the 


.      -Vi      .1.     1-       XL    L    I     c       I  record  is  barren  of  any  evidence  tendimr  to 
warrant  will  not  relieve  the  bank  of  its    ,      ,      .  •'  , 

show  to  whom  the  payment  was  made  1^  the 


burden  of  proving  that  payment  was  made 
to  the  payee  named  in  the  warrant. 

Armstrong  v.  National  Bank,  46  Ohio  St. 
512,  8  L.R.A.  625,  15  Am.  St.  Rep.  665,  22 


bank  in  Denver,  Colorado,  or  under  what 
circumstances  it  was  paid.  All  that  the 
record  shows  is  that  it  was  cashed  in  the 
Denver  bank,  and  reached  the  drawee,  the 


N.  E.  866;  Shipman  v.  Bank  of  SUte,  126  ,  defendant,  through  other  banks,  and  was 


N.  Y.  318,  12  L.R.A.  791,  22  Am.  St  Sep. 
821,  27  K.  E.  371 ;  Hatton  v.  Holmes,  97  Cal. 
208,  31  Pac.  1131;  Chism  v.  First  Nat. 
Bank,  96  Tenn.  649,  32  L.R.A.  778,  54  Am. 
St.  Rep.  863,  36  S.  W.  387 ;  Murphy  v.  Mct- 


paid  by  it  on  July  1,  1005. 

As  between  the  depositor  and  the  bank  the 
burden  of  proving  payment  by  valid  check 
or  other  voucher  is  upon  the  bank.  No  cita- 
tion of  authority  is  needed  that  he  who  re- 


check  as  the  person  who  owned  the  property 
constituting  tlie  consideration  for  the  check, 
and  relieve  him  from  the  consequences  of 
his  own  mistake.  If  the  drawer  was  com- 
pletely convinced  as  to  the  identity  of  the 
person  with  whom  he  was  dealing,  he  would, 
presumably,  except  as  a  matter  of  conven- 
ience, hara  been  willing  to  pay  him  the 
amount  in  cash,  in  which  event  the  loss 
would  necessarily  have  fallen  upon  him. 
If  he  was  not  so  completely  satisfied  of  the 
identification  that  he  would  have  been  will- 
ing to  pay  the  amount  in  cash  had  it  been 
otherwise  convenient  to  do  so,  it  seems  un- 
reasonable to  hold  that  he  might  deliber- 
ately absolve  himself  from  the  duty  of  re- 
qiiirinK  a  complete  and  satisfactory  identi- ' 
17  L.BJi.(N.S.) 


flcation  and  throw  that  duty  upon  the  bank, 
whose  suspicions  may  be  lulled  by  the  very 
fact  that  the  person  has  the  check  in  his 
possession.  These  suggestions  do  not  apply 
to  the  case  where  the  impostor  merely  as- 
sumes to  be  the  agent  of  the  person  named  as 
payee,  and  not  the  payee  himself;  for  while 
the  drawer  by  delivering  the  check  to  such 
a  person  may  be  refiarded  as  vouching  for 
him  as  the  agent  of  the  payee,  he  does  not 
vouch  for  his  right  to  indorse  the  payee's 
nnme.  The  fraud  might  have  been  per- 
petratpd  in  such  a  case,  even  if  the  im- 
postor had  been  in  fact  the  agent  of  the 
payee  and  had  forged  the  latter's  name  to 
the  check. 
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edrsB  mantj  at  uiother  miHt  aecount  for 
its  payment.   A*  between  Ota  plaintiff  and 
tiie  defenduit  the  question  is.  Upon  whom 
must  the  toss  fmSlI   There  is  no  claim  of 
bad  futh  on  the  {wrt  of  either.   The  facts 
being  conceded,  thia  question  ia  one  of  law. 
Plaintiff  oontenda  that  Uie  fraud  or  negli- 
gence of  its  employee  doe*  not  relieve  the 
bank  ci  its  burden  of  proving  that  payment 
wu  made  to  the  payee  named  in  the  war- 
rant.   Defendant  insiets  that  the  officers  of 
the  company  were  n^tigent  in  not  ascer- 
taining that  Uw  voucher  was  forged;  that 
it  exercised  due  care  in  honoring  it,  bearing 
aa  it  did  the  genuine  signalures  of  the  of- 
ficers of  the  cranpaay.    If  the  payee  named 
in  this  Toucher,  the  O.  E.  Fairbanks  Coal 
Company,  pay  G.  E.  Fairbanks,  treaaurer, 
had  bean  presented  to  the  defendant  1^  one 
claiming  to  be  6.  B.  Fairbanks,  the  treas- 
urer of  the  Fairbanks  Coal  Company,  would 
the  defendant  have  been  protected  in  pay- 
ment without  aiqr  investigation  to  deter- 
mine the  identity  of  the  jKesenter  with  the 
payee  named  in  the  warrant?   It  seems  to 
OS  dear  that  it  would  not.   The  same  rule 
must  apply  when  the  warrant  or  check  is 
presented  to  it,  eomii^  through  other  banks. 
If  the  drawee  chooses  to  rely  upon  the  iden- 
tification by  the  bank  which  cashed  the 
cheek,  it  does  so  at  its  own  ride,  and  its 
recourse  is  upon  that  or  some  intermediate 
bank.    If  the  G.  E.  Fairbanks  Coal  Com- 
pai^  was  a  fletitions  payee,  the  bank  can- 
not defend  under  the  statute  (Comp.  Laws, 
{  4870)  that  the  cheek  was  payable  to  bfear- 
er.  That  statute  applies  only  to  cases  where 
the  drawer  knowingly  draws  the  check  to 
the  order  of  a  fictitious  payee.  Armstrong 
V.  National  Bank,  46  Ohio  St.  612,  6  LJI.A. 
S25,  IS  Am.  St.  Rep.  665,  22  N.  E.  866; 
Shipman  v.  Bank  of  State,  126  N.  Y.  318, 
12  L.R.A.  791,  22  Am.  St.  Rep.  821,  27  N.  E. 
371 ;  Hatton  v.  Holmes,  97  Cal.  208,  31  Pac. 
1131;  Chism  v.  First  Nat.  Bank,  96  Tenn. 
B49,  32  L.R.A.  778,  64  Am.  St.  Rep.  863,  36 
S.  W.  387;  Murphy  v.  Metropolitan  Nat. 
Bank,  191  Mass.  169,  114  Am.  St.  Rep.  696, 
77  N.  E.  693  ;  2  Bolles,  Modern  Law  of  Bank- 
ing, 716;  7  Cyc.  Law  &  Proc.  p.  564.  In 
Shipman  v.  Bank  of  State,  it  is  said:  "We 
are  of  the  opinion,  upon  examination  of  the 
anthorities  cited  by  counsel  on  both  sides, 
that  this  rule  applies  only  to  paper  put 
into  circulation  by  the  maker  with  knowl- 
edge that  the  name  of  the  payee  does  not 
represent  a  real  person.    The  maker's  in- 
tention   ia   the    controlling  consideration 
which  determines  the  character  of  such  pa- 
per.   It  cannot  be  treated  as  payable  to 
bearer  unless  the  maker  knows  the  payee 
to  be  fictitious,  and  actually  intends  to 
make  the  paper  payable  to  a  fictitious  per- 
Bon,"— citing  authorities.    There  are  au- 
17  LJtJl.{N.S.) 


UioritieB  to  the  contrary  in  this  coimtiy, 
but  the  clear  weight  of  anthoriiy  in  both 
England  and  the  United  States  is  in  favor 
of  this  rule.  If  this  warrant  had  l>een 
changed  so  as  to  make  it  a  foiged  instru- 
ment aftw  it  had  been  issued  1^  the  rail- 
road company,  under  all  the  authorities  the 
defendant  would  not  have  been  justified  in 
paying  the  forged  instrument.  The  time 
and  place  of  the  forgery  are  immaterial,  un- 
less the  forgery  was  committed  under  such 
circumstances  as  to  show  negligence  on  the 
part  of  the  drawer.  But  the  drawee's  dufy 
to  use  due  diligence  in  identifying  the  payee 
of  the  check  or  warrant  is  not  changed  by 
the  time  and  place  of  the  forgery.  This  is 
not  the  case  of  United  States  v.  National 
Exch.  Bank  <C.  G.)  45  Fed.  168.  In  that 
ease  the  drawer  of  the  check,  the  postmaster, 
went  with  the  fraudulent  payee  to  the  bank 
and  identified  him  as  the  payee  named  in 
the  check.  In  that  ease  the  fault  was  of 
course  with  the  drawer,  and  not  with  the 
drawee.  To  render  that  case  applicable  to 
this  it  should  have  appeared  that  the  prop- 
er officer  of  the  nulroad  company  went  to 
the  bank  and  identified  the  payee.  It  was 
held  in  BobarU  v.  Tudcer,  16  Q.  B.  S60: 
"That  a  banker  cannot  debit  his  cuatomer 
with  the  payment  made  to  one  Who  claims 
through  a  forged  indorsanent^  and  so  can- 
not give  a  valid  discharge  for  the  bill,  un- 
less there  be  circumetances  amounting  to  a 
direction  from  the  customer  to  the  bankers 
to  pay  the  bill  without  reference  to  the 
genuineness  of  the  indorsement,  or  equiva- 
lent to  an  admission  of  its  genuineness,  in- 
ducing the  banker  to  alter  his  position  so  as 
to  preclude  the  customer  fnnn  showing  it 
to  be  forged."  It  is  held  in  Murphy  v. 
Metropolitan  Nat.  Bank,  supra:  "The  or- 
dinary rule  is  well  established  that  a  bank- 
er on  whom  a  check  ia  drawn  must  ascer- 
tain at  his  peril  the  identity  of  the  person 
named  in  it  as  payee.  It  is  only  when  he 
is  misled  by  some  negligence  or  other  fault 
of  the  drawer  that  he  can  aet  up  his  own 
mistake  in  this  particular  against  the  draw- 
er,"— citing  authorities. 

In  this  case  the  defendant  took  no  pre- 
cautions before  paying  the  warrant  to  ascer- 
tain the  identity  of  the  payee.  It  did  not 
show  that  it  paid  the  warrant  to  the  payee 
named  therein.  It  evidently  relied  upon  the 
identification  made  by  the  bank  in  Denver, 
Colorado,  Triiere  the  mrrant  was  cashed, 
and  whether  that  bank  took  the  requisite 
precaution  we  do  not  know.  It  would  nat- 
urally excite  suspicion  that  a  check  drawn 
in  Detroit,  payable  to  a  corporation  in  Chi- 
cago, on  a  bank  in  Detroit,  should  be  pre- 
sented to  a  hank  in  the  distant  city  bf  Den- 
ver.   It  was  clearly  the  d^t^^SLibS^te 
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bank  to  take  proper  means  to  aasure  itself 
tluit  it  was  paid  to  tiie  proper  party;  in 
utlier  words,  to  take  proper  means  to  iden- 
tify the  payee.  2  Morse,  Buiks  &  Bank- 
ing, {  466  (b) ;  Ellis  T.  Ohio  Life  Ins.  &  T. 
Co.  4  Ohio  St.  628,  64  Am.  Dec.  610.  The 
court  in  that  ease  said:  "Where  the  negli- 
gent reaches  beyond  the  holder  and  neces- 
sarily affects  the  drawee,  and  consists  of 
an  omission  to  exercise  some  precaution, 
either  1^  the  agreement  of  the  parties  or 
the  course  of  business  devolved  upon  the 
holder,  in  relation  to  the  genuineness  of  the 
paper,  he  cannot,  in  negligent  disregard  of 
this  duty,  retain  the  money  received  upon 
a  forged  instrument."  The  negligence  of 
the  Denver  bank  is  imputable  to  the  de- 
fendant. In  Qraves  v.  American  Exch. 
Bank,  17  N.  Y.  205,  a  draft  was  sent  payable 
to  order  of  Charles  F.  Graves.  It  reached 
a  person  in  the  same  place  by  the  same 
name,  and  by  him  was  indorsed  and  paid 
by  the  drawee.  It  was  held  that  the  pay- 
ment, although  made  in  good  faith,  did  not 
devest  or  impair  the  title  to  the  true  own- 
er, who  had  not  seen  or  indorsed  the  paper. 
It  was  held  in  fact  to  be  a  forged  indorse- 
ment. It  was  held  in  Third  Nat.  Bank  v. 
Merchants'  Nat.  Bank,  76  Hun,  475,  27  N.  Y. 
Supp.  1070,  that  it  is  the  signatiire  of  the 
payee  that  transfers  title  to  a  check;  that 
the  signature  of  another  person  by  the  same 
name  as  the  one  to  whom  it  was  drawn  is 
just  as  much  a  forgery  as  if  the  names  had 
been  diflTerent.  It  is  the  signature  of  the 
payee  that  transfers  title  to  the  check.  A 
similar  holding  is  in  Indiana  Nat.  Bank  v. 
Holtsclaw,  98  Ind.  85.  It  was  held  in  First 
Nat.  Bank  v.  Pease,  168  111.  40,  48  N.  E. 
160,  that  the  fact  that  the  drawer  of  a 
check  delivers  it  to  a  party  representing 
himself  as  the  payee's  agent,  without  in- 
vestigating the  alleged  agent's  autlioritv,  is 
not  such  negligence  as  will  relieve  the  bank 
from  liability  for  the  payment  of  the  check 
on  a  forged  indorsement  of  the  payee's  name 
by  the  alleged  agent. 

If  the  payee  named  in  the  paid  warrant 
was  a  fictitious  person,  the  indorsement  in 
the  name  of  such  fictitious  party  is  in  effect 
a  forgery.  Hatton  v.  Holmes,  supra.  If 
the  G.  G.  Fairbanks  Coal  Company  and  G. 
E.  Fairbanks,  treasurer,  were  fictitious  par- 
ties, the  indorsement  was  a  forgery.  If  they 
were  real  parties,  the  indorsement  by  any 
other  without  authority  would  he  a  forged 
indorsement,  and  would  not  excuse  defend- 
ant's payment.  It  was  incumbent  upon  it 
to  show  the  existence  or  nonexistence  of 
such  a  payee,  and  that  the  Denver  bank 
took  the  proper  means  to  identify  the  payee. 
It  failed  to  sustain  this  burden,  and  there- 
fore the  verdict  and  judgment  are  set  aside, 
and  a  new  trial  ordered. 
17  L.R.A.(N.S.) 


DISTBIOT  OF  COLUMBIA  COURT  OF 
APPEAIiS. 

CENTRAL  NATIONAL  BANK  OF  WASH- 
INGTON CITY,  Appt., 

V. 

NATIONAL  METROPOLITAN  BANK  OF 
WASHINGTON. 

(31  App.  D.  C.  301.) 

Check  —  f  randnleat    payee  —  ettetA  of 

imjnnent. 

1.  In  an  action  by  a  bank  which  has  re- 
turned money  paid  on  a  forged  check,  to 
recover  the  anfount  from  the  ^nk  to  which 
it  paid  the  check  and  which  guaranteed 
prior  indorsements,  evidence  is  admissible 
which  tends  to  show  that  the  one  who  made 
the  first  indorsement  was  the  one  whom 
the  maker  of  the  check  intended  should  re- 
ceive the  money. 

Appeal  —  reopening  of  case. 

2.  The  reopening  of  a  case  to  receive  ad- 
ditional evidence  is  a  matter  within  the  dis- 
cretion of  the  trial  court,  which  will  not  be 
interfered  with  on  appeal  except  for  abase. 
Check  —  fraadnlent  payee  —  bnrden  of 

loss. 

3.  One  who  cashed  a  check  on  indorsement 
by  the  payee  of  the  assumed  name  in  which 
he  had  fraudulently  obtained  it  from,  the 
maker,  and  who  received  the  amount  from 
the  drawee,  cannot,  upon  discovery  of  the 
fraud  and  return  of  the  amount  by  the 
drawee  to  the  drawer's  account,  be  com- 
pelled to  return  to  the  drawee  what  he  re- 
ceived from  it  on  the  ground  tiiat  he  guar- 
anteed the  indorsement  since  he  made  pay- 
ment as  intended  by  ^  rnalcer,  who  shotud 
bear  the  loss  caused  by  his  own  ne^ligenoe. 

(Hay  6,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Supreme  Court  in  defendant's  favor 
in  an  action  brought  to  recover  the  amount 
of  a  check  which  had  been  paid  plaintiff 
to  defendant  upon  its  guaranty  of  jvior  in- 
dorsements one  of  which  proved  to  be  a  for- 
gery. Afl!Irmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Kdwtn  C.  Brandenbarff  and  A. 
A.  Blrncf,  for  appellant: 

Plaintiff  was  not  negligent  in  paying  the 
check  in  the  usual  course  of  business,  upon 
thp  faith  of  the  guaranty. 

Second  Nat.  Bank  v.  Guarantee  Trust  ft  8. 
D.  Co.  206  Pa.  617,  56  Atl.  72;  Willard  v. 
Crook,  21  App.  D.  C.  237 ;  Shipman  v.  Bulk  of 
State,  126  N.Y.  318,  12  L.R.A.  791,  22  Am. 
St.  Rep.  821,  27  N.  E.  371;  Rogers  v.  Ware,  2 
Neb.  29;  5  Cyc.  Law  &  Proc.  p.  548,  note 
45;  Welsh  v.  German  American  Bank,  78 
N.  Y.  424.  29  Am.  Rep.  176;  Hontmaa 


Note.  —  See  note  to  preceding  case,  Har- 
mon V.  Old  Deti;^,jS*fey»6»«i5gTe  • 
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T.  Hensh&w,  11  How.  188,  IS  L.  ed.  650; 
Tohnan  v.  American  Nat.  Bank,  82  R.  I. 
482,  52  URJk.  877,  84  Am.  St.  Rep.  850, 
48  Atl.  480;  Bemttia  v.  National  Bank,  174 
111.  671.  43  L.B.A.  6S4,  66  Am.  St  Rep. 
318,  SI  N.  E.  602}  Atlanta  Nat.  Bank  t. 
Burke,  81  Ga.  597.  2  LRA.  96,  7  S.  E. 
738;  La  Fayette  t.  Merchwiti'  Bank,  73  Ark. 
561,  68  LJLA.  231.  108  Am.  St.  Rep.  71,  84 
S.  W.  700;  White  t.  Continental  Nat.  Bank, 
61  N.  IT.  316,  21  Am.  Rep.  612;  Marine  Nat. 
Bank  v.  NaUonal  City  Bank,  59  N.  Y.  67,  17 
Am.  Rep.  30ff;  Crawford  t.  West  Side  Bank, 
100  N.  Y.  S3,  S3  Am.  Rep.  162,  2  N.  E. 
881;  Com  Exeh.  Bank  t.  Nassau  Bank,  91 
N.  Y.  80,  43  Am.  Repi  66S;  Bank  of  British 
N.  A.  T.  Merchants'  Nat.  Bank,  01  N.  Y. 
106;  First  Nat.  Bank  t.  Whitman,  94  U. 
S.  347,  24  L.  ed.  231;  Amutrong  v.  National 
Bank,  46  Ohio  St.  612.  6  L.R.A.  625,  16 
Am.  St.  Sep.  665,  22  N.  E.  866;  Dodge  v. 
National  Ezeh.  Bank,  20  Ohio  St.  234,  5 
Am.  Rep.  648,  30  Ohio  St.  1;  Roberts  v. 
Tucker.  16  Q.  B.  660;  Canadian  Bank  of 
Commerce  T.  Bingham,  30  Wash.  484,  60 
ULA.  056.  71  Fae.  43,  46  Wash.  667.  01 
P«c  186;  Central  Nat.  Bank  v.  North  River 
Bank,  44  Hun,  114;  Buckley  v.  Second 
Nat.  Bank,  3S  N.  J.  L.  400,  10  Am.  Rep. 
240;  Kearny  v.  Metropolitan  Trust  Co.  110 
App.  Dir.  236,  97  N.  Y.  Supp.  276;  Murphy 
T.  Metropolitan  Nat.  Bank,  191  Mass.  169, 
114  Am.  St  Rep.  696,  77  N.  E.  693. 

Messrs.  VllUam  F.  Mattlngly  and  Jobn 
B.  lAnicT,  for  appellee: 

The  drawer  of  a  check,  who  delivers  it 
to  an  impostor,  must,  as  against  tlie  drawee 
or  bona  0de  holder,  bear  the  loss  where 
the  impostor  obtains  payment  of,  or  ne- 
gotiates, the  same. 

Land  Title  ft  T.  Co.  t.  Northweatem  Nat. 
Bank,  106  Fa.  230.  60  L.R.A.  75,  79  Am. 
St  Rep.  717,  46  Atl.  420;  Robertson  v. 
Coleman,  141  Mass.  231,  56  Am.  Rep.  471, 
4  N.  E.  619;  United  SUtes  v.  National 
Exch.  Bank,  45  Fed.  163. 

Shepard,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  declaration  of  the  Central  National 
Bank  alleged  that,  on  March  17,  1906,  one 
Wharton  E.  Lester,  by  his  check,  directed 
plaintiff,  as  his  banker,  to  pay  to  the  order 
of  Mrs.  A.  E.  McKnight  the  sum  of  $1,- 
949.76.  That  said  check  was  indorsed  in 
the  name  of  said  A.  E.  McKnight  to  the 
Washington  Loan  ft  Trust  Company;  said 
company  indorsed  the  '  said  check  to  the 
defendant,  the  National  Metropolitan  Bank, 
and  defendant,  on  March  18,  1905,  indorsed 
the  aame  to  the  plaintiff.  That  defendant 
guaranteed  the  genuineness  of  the  prior  in- 
dorsements, including  that  of  A.  E.  Mc- 
Knight. That  plaintiff,  relying  on  the  guar- 
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anty  of  the  defendant  of  the  validity  of 
said  prior  indorsements,  paid  the  amount  of 
same  to  defendant  That  said  check  was 
never  indorsed  by  Mrs.  A.  E.  McKnight, 
payee  Uwrein,  and  the  same  is  not  her  gen- 
uine signature,  but  m  foigery.  That  plain- 
tiff has.  by  reason  of  the  same,  lost  the 
value  (rf  said  check,  which  defendant  re- 
fuses to  p^,  eto. 

The  check  bitroduced  in  evidence  Is  in 
ordinary  form,  encuted  Wharton  E.  Les- 
ter on  March  17,  1006,  and  directing  the 
Central  Natitmal  Bank  to  pay  to  tiie  oeAer 
of  Mrs.  A.  E.  McKnight  the  sum  of  91,- 
049.76.  It  bears  the  indorsements,  first  <^ 
Mrs.  A.  E.  McKnight;  second,  the  Wash- 
ington Loan  ft  Trust  Company;  third.  Na- 
tional Metropolitan  Citisens'  Bank,  the 
name  of  which  has  since  been  changed  by 
dropping  the  word  "Citisens'."  Both  tiie 
last  indonements  are  followed  by  the  words: 
"Prior  indorsements  guaranteed."  The  cash- 
ier of  plaintiff  testified  that  Wharton  E. 
Lester,  the  drawer  of  the  cheek,  was  a  de- 
positor with  plaintiff;  that  the  defendant's 
indorsement  is  genuine;  that  the  eheok  was 
received  1^  plaintiff  from  the  defendant, 
in  the  usual  course  of  business,  tiirongh 
the  clearing  house  of  said  city  Of  Wadi- 
ington,  and  was  paid  by  it  on  the 
faith  of  defendant's  indorsement  without 
regard  to  the  prior  indorsements  thereon, 
and  charged  to  the  account  of  said  Lester. 
That  thereafter  said  Lester  advised  plain- 
tiff that  the  indorsement  of  the  name  of 
"Mrs.  A.  E.  McKnight"  was  a  forgery,  and 
demanded  the  return  of  the  money  which 
had  been  charged  to  his  aeeount  That,  act- 
ing npon  said  demand,  plaintiff  repaid  the 
said  sum  to  said  Lester,  and  made  demand 
on  defendant  for  the  payment  of  the  same, 
under  its  guaranty  of  the  prior  Indorse- 
ments on  said  chedc.  which  was  refused. 

Mrs.  A.  E.  McKnight  called  by  the  plain- 
tiff, testified  that  that  was  her  name,  and 
that  she  resides  in  the  city  of  Washington 
and  IcnowB  no  other  person  of  that  name 
residing  there  or  elsewhere.  That  the  in- 
dorsement of  her  name  on  said  check  was 
not  made  by  her  or  her  authority;  and 
that  she  had  never  seen  the  check  until  at 
the  time  of  the  trial  of  one  Miss  Puckett  for 
forgery.  That  she  had  only  a  slight  ac- 
quaintance with  the  said  Puckett,  and  did 
not  know  said  Lester. 

Richard  J.  Marshall,  called  by  the  plain- 
tiff, testified  that  he  is  an  agent  and  loan 
broker.  That  he  first  saw  the  check  at  the 
oSice  of  Lester,  who  received  from  the  per- 
Boa  now  known  aa  Miss  Puckett  a  note 
for  $2,000  secured  by  a  trust  deed.  That 
Lester  dealt  with  her  as  Mrs.  A.  E.  Mc- 
Knight. That  the  difference  between  the 
amount  of  the  check         tbi|^t  ^^fj^^ 
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represented  certain  expense!  of  examination 
of  title,  etc.,  none  of  wbich  went  to  Lester. 
That,  at  the  time,  witness  and  Lester  sup- 
posed her  to  be  Mrs.  A.  S.  HcKniKht.  That 
witness,  at  the  request  of  the  party,  iden- 
tified her  as  Hrs.  A.  E.  McKnight  at  the 
office  of  the  Washington  Loan  ft  Trust 
Company.  That  she  indorsed  the  name  of 
Mrs.  A.  B.  McKnight  on  tbfl  check  and  re- 
ceived the  money.  That  h«  supposed  her  to 
be  Mrs.  A.  E.  McKnight  at  the  time.  That 
the  said  Puckett  had  since  been  convicted  of 
the  fozgery  of  said  indorsement,  and  la 
now  in  the  penitentiary. 

PlainUff  rested,  and  the  defendant  moved 
the  court  to  direct  a  verdict.  After  argu- 
ment the  court  indicated  that  he  was  about 
to  grant  said  motion.  Thereupon  plaintiif 
moved  the  court  to  reopen  the  ease  and 
permit  plaintiff  to  call  Lester  as  a  witness. 
It  appears,  also,  from  the  bill  of  excepUons, 
that  the  court  took  the  following  facts  into 
consideration:  The  case  was  at  the  fofit 
of  the  assignment  on  the  day  it  was  called. 
Defendant  requested  postponement  until  the 
following  Monday.  Plaintiff  objected  to 
postponement  on  the  ground  that  Lester 
was  a  necessaiy  witness  and  could  not  be  in 
eonit  on  Monday  1^  reason  of  an  engage- 
ment to  try  a  case  in  another  court.  Lester 
had  been  at  the  trial  table  with  plaintiff's 
counsel  continuously,  and  in  conference  with 
than.  He  and  said  counsel  engaged  in  a 
ctmsultation,  before  the  annonncem^t  was 
made  closing  the  evidence,  which  the  court 
beliered  had  reference  to  the  question  of 
calling  Lester  as  a  witness.  The  applica- 
tion to  call  Lester  was  not  made  until  the 
court  had  announced  his  reasons  for  grant- 
ing defendant's  motion,  and  was  on  the  point 
of  formally  granting  it.  For  tbese  reasons, 
the  court  refused  the  motion  to  reopen  the 
case,  and  instructed  the  jury  that  the  evi- 
dence concluBively  eatabliahed  that  Lester 
intended  that  the  woman  who  had  indorse^ 
ihe  check  in  the  name  of  "Mrs.  A.  E.  Mc- 
Knight" should  cash  the  check  and  should 
get  the  money;  "in  short,  that  the  indoree- 
nient  on  the  back  of  the  check  of  the  name 
of  'Mrs.  A.  E.  McKnight'  in  fact  identified 
the  person  whom  Mr.  Lester  intended  to  get 
the  money,  and  that  the  person  who  got  the 
money  was  the  person  whom  he  intended  to 
get  it,  and  that  they  should  return  a  verdict 
for  the  defendant." 

The  bill  of  exceptions  showing  the  fore- 
going concludes ;  "There  was  no  evidpnee 
tending  to  ahow  who  were  the  parties  to  the 
deed  of  trust  aforesaid;  and  no  evidence 
tending  to  prove  ttat  the  witness,  Mrs.  A. 
E.  McKnight,  was  ever  the  owner  of  any 
real  estate." 

1.  The  first  assignment  of  error  is  found- 
ed on  an  exception  taken  to  the  admission 
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of  the  evidence  ctf  the  witness  Marshall  re- 
lating to  the  facts  and  circumstances  sur- 
rounding thft  exeenticm  and  delivery  of  the 
I  check  to  the  supposed  Mrs,  McKnight,  and 
the  receipt  of  this  money  by  her  from  the 
Washington  Loan  A  Trust  Company.  For 
reasons  that  will  be  apparent  in  the  dis- 
cussion of  the  main  question  in  the  ease, 
we  think  this  evidence  was  competent.  It 
is  true  that  Lester  was  not  a  party  to  the 
action,  hut  the  plaintiff,  having  recognized 
his  right  to  the  return  of  the  money  as  hav- 
ing been  improperly  paid  to  the  party  re- 
ceiving the  check  from  him,  has  taken  his 
place,  and  is  bound  1^  whatever  would  Und 
him  had  it  refused  his  donand  for  repay 
ment  and  the  action  had  been  by  him  against 
it  to  recover  money  paid  under  a  forged 
indorsement  of  his  cheek. 

2.  The  motion  to  reopen  the  ease  for  the 
jiurpose  of  introducing  evidence  was  ad- 
drcMed  to  the  sound  discretion  of  the  trial 
court.  While  it  wouM  have  been  more 
satisfactory  to  have  had  evidence  from  Les- 
ter regarding  the  circumstances  under  which 
the  check  had  been  given,  under  our  view  of 
the  point  on  which  the  case  must  be  made 
to  turn,  we  are  not  prepared  to  say  that, 
under  the  circumstances  disclosed  in  the  bill 
of  exceptions,  there  was  an  abuse  of  discre- 
tion by  the  court. 

3.  Unquestionably  it  is  the  duty  of  a  bank 
to  pay  the  money  of  its  depositors  to  the 
.person  named  in  his  check,  and  payment 
to  a  different  person  upon  a  forgery  of  the 
payee's  name  will  not  bind  the  drawer.  It 
is  also  true  that  the  indorsement  of  a  check 
or  draft  is  a  guaranty  of  the  genuineness 
of  prior  indorsements  thereof. 

In  our  opinion,  however,  these  principles, 
on  which  the  appellant  relies,  are  not  suffi- 
cient for  the  determination  of  the  question 
raised  by  the  evidence  in  this  case.  Nor  is 
there  any  provision  of  the  negotiable  secu- 
rities act,  contained  in  our  Code,  which  is 
intended  to  apply  to  and  govern  the  par- 
ticular  facta  and  circunutancei  here  dis- 
closed. 

It  is  clear  that  the  transaction  Involving 
the  loan  of  the  money  was  between  Lester 
and  the  party  to  whom  the  check  was  de- 
livered. She  did  not  profess  to  be  the  agent 
or  representative  of  a  real  Mrs.  McKnight, 
but  that  person  herself.  The  transaction 
was  with  her  under  the  assumed  name,  and 
the  check  was  delivered  to  Marshall  for  her, 
and  it  was  intended  that  she  should  receive 
the  proceeds.  Marshall,  knowing  that  she 
was  the  person  intended  to  receive  the 
money,  and  believing  her  to  be  in  fact 
named  Mrs.  A.  E.  McKnight,  went  to  the 
Washington  Loan  &  Trust  Company,  iden- 
tified her,  and  saw  her  indorse  her  name 
and  receive  th^.^^one^j  ^^^^rs.  Mo- 


1908.    CENTRAL  NAT.  BANK  T.  NATIONAL  METROPOLITAN  BANK. 


sea 


Kni^t  had  nothing  to  do  with  the  transac- 
fion  and  had  no  interest  in  tlie  check.  Lester 
and  Marshall  were  the  TioUms  of  a  fraud. 
What  inqiiii7  they  may  have  made  to  deter- 
mine tlM  identity  of  the  part/,  unfortunate- 
ly, does  not  appear.  Whatever  it  was,  they 
were  the  vietims  of  deception.  It  was  their 
act  in  aeeepting  the  woman  ai  Mrs.  Mc- 
Knf|^t  and  dealing  with  her  under  that 
name  that  outbled  the  deception  to  be  prac- 
tised upon  the  Washington  Loan  &  Trust 
Company,  which,  under  the  law  as  contend- 
ed for  by  the  appellant^  would  be  ultimately 
liable  as  the  one  accepting  the  indorsement 
of  the  supposed  Mrs.  McKnight,  and  guar- 
anteeing it  to  the  defendant.  Regarding 
the  plaintiff,  by  reason  of  its  repayment  to 
Lester,  as  standing  in  his  place,  the  ques- 
tion is,  whether  the  Washington  Loan  & 
Trust  Company  made  itself  liable  to  him 
through  paying  the  check  to  the  person 
shown  to  be  the  one  intended  by  him  to  rft' 
ceive  the  money.  In  other  words,  was  it  its 
duty  to  go  back  of  his  acts  and  representa- 
ticms,  and  ascertain  that  the  presenter  of 
the  check,  who  Lester  intended  should  re- 
ceive  the  mon^,  was  not  the  perscm  be  sup- 
posed her  to  be?  This  question  has  hem 
aiMwered  in  different  ways.  Some  of  the 
cases  relied  on  by  the  appellant  as  answer- 
ing it  in  the  affirmative  will  first  be  re- 
viewed. 

Tobnan  v.  American  Nat.  Bank,  22  B.  I. 
462.  464,  62  L.aA.  877,  84  Am.  St.  Rep. 
850,  48  Atl.  480,  is  directly  in  point.  Louis 
Potter,  representing  himself  to  be  Ernest 
A.  Haskell,  obtained  a  loan  from  the  plain- 
tiff, giving  him  a  note  signed  under  his  pre- 
tended name  of  Hadcell,  and  receiving  a 
cheek  on  defendant  payable  to  Haskell.  Pot- 
ter, indcffsing  the  name  of  Haskellj  ob- 
tained the  money  from  defendant,  who 
charged  it  to  plaintiff's  account.  Sealing 
with  the  contention  that  the  plaintiff  in- 
tended the  impostor  to  have  the  money,' it 
was  said:  "Of  what  consequence  is  the  in- 
tent of  the  drawer  of  the  check  when  the 
direetioi  is  to  pay  to  the  party  named  1  He 
has  the  right  to  assume  that  the  bank  will 
pay  to  the  party  as  directed.  In  this  case 
the  money  was  intended  for  Haskell,  because 
his  was  the  only  name  suggested.  .  .  . 
It  is  a  perversion  of  words  to  say  that  it 
was  intended  for  Potter  simply  because  he 
had  fraudulently  impersonated  Haskell." 

It  was  further  said  that  the  negotiable 
securities  act  also  covtired  the  question  of 
defendant's  liability  for  paying  the  money  to 
the  impostor  upon  a  forgeiy  of  the  name 
of  Haskell. 

Beattie  t.  National  Bank,  174  111.  S71, 
43  LJ(.A.  664,  66  Am.  St.  Rep.  318,  51 
N.  E.  602,  is  not  directly  in  point,  but  analo- 
gous. In  that  case  a  draft  was  made  pay- 
17  LJLA.(N.8.) 


able  to  George  A.  Bent  when  it  should  have 
bevn  made  to  Georf^e  P.  Bent.  It  was  mailed 
to  George  A.  Bent,  and  came  into  the  hands 
of  a  party  by  that  name,  who  knew  that 
the  draft  was  not  intended  for  him.  He 
presented  it  at  the  bank»  indorsed  it,  and 
obtained  the  money.  This  was  held  to  con- 
stitute a  forgery,  and  the  bank  was  declared 
liable  itar  payment  to  the  wrong  person. 

Atlanta  Nat  Bank  v.  Burke,  81  6a.  6S7, 
2  LJLA.  96,  7  S.  E.  738.  In  that  case 
one  Knapp  forged  his  wife's  name  to  a 
trust  deed,  and  took  a  check  payable  to  her 
cm  which  he  procured  the  money  forging 
her  name.  The  case  does  not  decide  the 
question  here,  because  the  chedc  was  not 
payable  to  Knapp^  but  to  his  wife.  He,  at 
least,  was  not  Uie  person  intended  to  have 
the  mon^. 

Shipman  v.  Bank  of  State.  126  N.  T.  318, 
12  L.R.A.  701,  22  Am.  St.  Rep.  821,  27  N. 
E.  371.  One  Bedell  was  a  confidential  em- 
ployee in  charge  of  the  money-lending  de- 
partment of  Shipman's  business.  Dodge,  the 
bookkeeper  of  Shipman's,  kept  the  account 
with  the  bank,  in  which  they  kept  their 
money.  Bedell  made  out  a  number  of  state- 
ments, as  was  his  custom,  showing  money 
needed  to  advance  on  certain  loans,  for 
which  Dodge  filled  up  the  ehedcs  which  were 
signed  by  a  member  of  the  firm.  Among 
these  were  twenty-seven  checks,  the  payees 
of  sixteen  of  which  were  fictitious.  Bedell 
forged  the  indorsements  on  these  ehedcs  and 
obtained  the  money.  All  but  three  of  the 
cheeks  were  paid  by  tiie  bank  through  the 
clearing  house,  and  in  each  ease  without  in- 
quiry as  to  genuineness  of  the  indorsements; 
the  others  were  paid  to  Bedell.  The  ehedcs 
were  returned  to  Shipman,  who  later  dis- 
covered the  fraud,  tendered  the  checks  back, 
and  demanded  payment.  The  court  foimd 
that  the  bank  paid  the  checks  without  any 
inquiry  as  to  the  genuineness  of  the  indorse- 
ments, in  reliance  upon  the  responsibility 
of  the  persona  presenting  them  for  payment, 
and  not  in  reliance  upon  anythii^  done  or 
forborne  by  Shipman,  except  the  fact  that 
the  checks  liad  been  drawn  by  them,  a^d  held 
the  bank  liable;  in  otlier  words,  it  found 
that  the  loss  was  not  due  to  the  nt^ligenoe 
of  Shipman. 

Armstrong  v.  National  Bank.  46  Ohio  St. 
612.  6  LJI.A.  625,  16  Am.  St.  Rep.  665,  22 
N.  E.  866.  There  Grimes,  professing  to  act 
for  one  Brown,  obtained  a  cheek  payable 
to  Brown,  and.  indorsing  Brown's  name,  ob- 
tained the  money.  It  se^s  there  was  no 
such  person  as  Brown.  The  check  was  not 
intended  for  Grimes,  and  he  obtained  the 
money  by  forging  the  name  of  the  person  for 
whom  it  was  intended. 

Dmigp  v.  National  Exch.  Bank,  20  Ohio 
St.  234,  5  Am.  Rep.  648,  seC('^(LQhia  iM. 
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1.  Dodge  holding  a  certificate  of  indebted- 
ness issued  by  a  paymaster  of  the  United 
States  Army,  indorsed  the  same  in  blank, 
and  mailed  it  to  paymaster  Bonister  in  Cin- 
cinnati for  payment.  The  letter  was  stolen 
and  the  certificate  was  presented  to  Bon- 
ister for  payment.  He  required  identifica- 
tion and  the  party  did  not  return.  There- 
after it  was  presented  to  one  Stryker,  an- 
other paymaster,  who  asked  for  proof  of 
identity.  The  party  told  him  that  he  could 
have  himself  identified  at  the  bank  on 
which  the  check  was  to  be  drawn.  Stryker 
made  out  a  check  on  a  blank  form,  striking 
out  the  words  "or  bearer"  and  making  the 
same  payable  to  Frederick  B.  Dodge  or  or- 
der. Inducing  someone  to  identify  him  as 
Dodge,  the  party  indorsed  the  check  in  the 
name  of  Dodge  and  received  the  money.  In 
an  action  by  Dodge  against  the  bank,  he  was 
held  entitled  to  recover.  A  serious  question 
in  the  case,  on  which  there  was  dissent, 
was  whether  Dodge  had  the  right  to  main- 
tain any  action  against  the  bank  at  all. 
In  discussing  a  question  relating  to  the  fail- 
ure to  offer  proof  of  the  entire  transaction, 
the  majority  of  the  court  took  occasion  to 
say  that  the  bank  would  have  had  the  right 
to  show  that  the  person  to  whom  the  check 
had  been  delivered  was,  in  fact,  the  person 
whom  the  drawer  intended  to  designate  by 
the  name  of  Dodge.  Had  such  proof  been 
made  it  would  seem  that  the  decision  would 
have  been  different. 

The  following  cases  answer  the  question 
in  a  different  manner:  Robertson  v.  Cole- 
man, 141  Mass.  231,  232,  66  Am.  Rep.  471, 
4  X.  F.  619.  In  that  case  a  person  regis- 
tered at  a  hotel  in  Boston  by  the  name  of 
Charles  Barney.  On  the  next  day  he  took 
a  stolen  wagon  and  team  to  Coleman,  who 
was  an  auctioneer,  to  sell  for  him,  repre- 
senting himself  to  be  named  Charles  Barney. 
Before  selling  the  property,  Coleman  learned 
by  telegraph  that  Charles  Barney,  of  Swan- 
zF>y,  was  a  reliable  man,  but  took  no  other 
steps  to  ascertain  that  the  seller  was  really 
Charles  Barney.  Having  made  the  sale, 
he  gave  the  party  a  check  drawn  to  the  or- 
der of  Charles  Barney.  The  hotel  keeper 
took  the  check  indorsed  by  the  party  as 
Charles  Barney,  paying  him  the  amount  of 
the  same,  less  the  bill  due  by  him.  It  was 
held  that  payment  to  the  party  who  was 
intended  to  receive  the  moneiy  on  the  check 
bound  the  drawer. 

Fmporia  Nat.  Bank  v.  Shotwell,  36  Kan. 
360,  57  Am.  Rep.  171,  11  Pac.  141.  Appli- 
cation was  made  by  mail  for  a  loan  on  cer- 
tain land  the  title  to  which  was  in  one 
Daniel  Guernsny,  who  formerly  lived  in 
Kansas,  but  had  removed  to  Iowa.  The  ap- 
plication was  signed  "Daniel  Ouernaey." 
The  title  was  passed,  a  note  and  mortgage 
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were  executed  by  the  pretended  Dan  iel 
Guernsey,  and  a  check  was  sent  to  him  for 
the  amount  of  the  loan.  He  indorsed  it 
as  "Daniel  Guernsey"  and  obtained  the 
money  from  the  hank  before  the  fraud  waa 
discovered.  For  the  reason  that  the  pay- 
ment was  made  to  the  person  for  whom  it 
was  intended,  the  bank  was  held  not  to  be 
liable  as  for  the  payment  of  it  under  a 
forged  indorsement  of  the  name  of  the  desig- 
nated payee. 

Land  Title  &  T.  Co.  v.  Northwestern  Nat. 
Bank,  196  Pa.  230,  fiO  L.R.A.  75,  79  Am.  St. 
Rep.  717,  46  Atl.  420.  A  party  giving  his 
name  as  Ashley  obtained  the  title  papers  of 
one  Bisaey,  who  owned  a  lot  which  he 
wished  to  sell,  by  pretend'ig  that  he  wanted 
to  purchase  the  same.  He  went  to  a  con- 
veyancer, rejH'esenting  himself  to  he  Bissey, 
showed  the  title  papers,  and  applied  for  a. 
loan  of  $5,000  on  the  property.  The  convey- 
ancer, believing  him  to  be  Bissey,  negotiated 
a  loan.  The  mortgagee  wishing  title  in- 
surance from  the  Land  Title  &  Trust  Com- 
pany, deposited  the  amount  of  the  loan  with 
it  to  be  paid  to  the  mortgagor  when  the 
mortgage  should  be  executed.  When  ready 
for  settlement,  Ashley  went  to  the  office 
of  the  company  with  the  conveyancer,  who 
introduced  him  as  Bissey,  He  executed  tlie 
mortgage  in  that  name  and  received  the 
company's  check  drawn  on  itself  to  the  or- 
der of  Herman  S.  Bissey.  This  check,  in- 
dorsed "Herman  S.  Bissey,"  was  deposited 
in  the  Northwestern  National  Bank  by  a 
person  who  opened  an  account  as  C.  B. 
Roger?,  and  was  collected  fay  the  bank  in 
due  course  of  business  and  paid  to  Rogers. 
Whether  Ashley  and  Rogers  were  the  same 
person  did  not  appear.  The  fraud  was  not 
discovered  until  about  six  months  later, 
when  the  real  Bissey  received  a  notice  to 
pay  interest.  All  of  the  parties,  save  Ash- 
ley, and  possibly  Rogers,  who  got  the 
money,  acted  in  good  faith.  The  Title 
&.  Triist  company  sued  the  bank,  claim- 
ing that  there  had  been  a  forget^  by 
Ashley  of  the  name  of  Bissey,  and  that  it 
had  paid  the  money  on  the  guaranty  of 
genuineness  given  by  the  bank's  indorse- 
ment. The  court,  in  denying  the  liability  of 
the  bank,  gave  its  reasons  as  follows:  "Gen- 
erally a  bank  is  not  bound  to  know  the  sig- 
nature of  the  indorser  of  a  check,  and,  if  it 
pays  a  check  on  a  forged  indorsement,  it  can 
recover  the  money  of  the  party  to  whom  it 
was  paid,  if  it  proceeds  promptly  on  dis- 
covery of  the  fraud.  This  is  upon  the  prin- 
ciple that  the  Indorsement  of  a  check  is  an 
implied  warranty  of  the  genuineness  of 
the  previous  indorsements.  But,  in  order 
that  a  bank  may  recover,  it  must  appear 
that  it  has  sustained  a  loss.  If  it  can 
I  charge  the  pajTqfl^^^JjPb^^^^gJgtufff  the 
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depositor,  it  lian  lost  nutliing,  aud  has  no 
cause  of  action.  The  question  is,  then,  the 
same,  whether  we  consider  the  check  as  bav- 
inf^  been  drawn  by  an  ordinary  depositor 
in  the  trust  company,  or  as  having  been 
drawn,  as  it  was,  by  the  real-eatate  de- 
partment of  the  company,  on  the  banking 
department.  While,  00  between  the  bank 
and  the  trust  company,  as  a  banker,  the 
ftirmer  is  bound  by  its  implied  warranty  of 
the  indorsement,  still,  there  is  no  cause  of 
actios,  unless  the  payment  of  the  check  was 
not,  as  against  the  drawer  of  the  check,  a 
good  payment.  The  reason  of  the  rule  that, 
when  a  bank  pays  a  depositor's  check  on  a 
forged  indorsement,  or  a  raised  check,  it  is 
held  to  have  paid  it  out  of  its  own  funds, 
and  cannot  charge  the  payment  to  the  de- 
positor's account,  is  that  there  is  an  im- 
plied agreement  by  the  bank  with  its  de- 
[Misitor  that  it  will  not  disburse  the  money 
."landing  to  his  credit,  except  on  his  order. 
The  rule  applies  where  a  check  has  been 
lo^t  or  stolen  and  the  payee's  name  lias 
afterwards  been  forged;  but  it  does  not  pro- 
tect a  depositor  who  is  in  fault,  as  in  in- 
trusting a  check  to  one  who  he  has  reason 
to  suppose  will  make  a  fraudulent  use  of  it, 
or  in  so  carelessly  filling  up  a  check  that  it 
may  readily  be  altered,  or  in  issuing  a 
check  to  a  fictitious  person.  It  Is  confined 
to  cases  in  which  the  depositor  has  done 
nothing  to  increase  the  risk  of  the  bank. 
It  should  not  apply  when  the  check  is  is- 
sued to  one  whom  the  drawer  intends  to 
designate  as  the  payee:  First,  because  in 
surh  a  case  the  risk  is  not  the  ordinary 
risk  assumed  by  the  bank  in  its  implied 
contract  with  its  depositor,  but  a  largely 
increased  risk,  as  it  follows  that  a  check 
thus  fraudulently  <^tained  will  be  fraudu- 
lently used.  The  bank  is  deprived  of  the 
protection  afforded  by  the  fact  that  a  bona 
Me  holder  of  a  check  will  exercise  care  to 
preserve  it  front  loss  or  theft,  which  are  the 
ordinary  risks.  There  is  thrown  upon  tne 
Iwnk  the  risk  of  antecedent  fraud  practised 
upon  the  drawer  of  the  check,  of  which  it 
has  neither  knowledge,  nor  means  of  knowl- 
edge. Secondly,  because  in  such  a  case  the 
intention  with  which  the  drawer  issued  the 
check  has  been  carried  out.  The  person  has 
been  p&'d  to  whom  he  intended  payment 
should  lie  made.  There  has  been  no  mis- 
take of  fact,  except  the  mistake  which  he 
made  when  he  issued  the  check,  and  the  loss 
is  due,  not  to  the  bank's  error  in  failing 
to  carry  out  his  intention,  but  primarily  to 
his  own  error  into  which  he  was  led  by  the 
deception  previously  practised  upon  him." 

United  States  v.  National  Exch.  Bank,  45 
Fed.  Ifi3.  In  that  case  an  impostor  had 
come  into  possession  of  postoflioe  monev 
orders  payable  to  another  person.  By  fraud- 
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ulent  representations  he  induced  a  person 
to  believe  that  he  was  the  payee  of  the 
orders,  and  to  identify  him  at  the  poatoffice. 
The  orders  were  taken  up  and  a  check  given 
him  on  the  bank,  payable  to  the  payee  named 
in  the  orders.  The  same  person  identified 
him  at  the  bank,  which  cashed  the  check 
that  was  indorsed  with  the  same  name, 
and  charged  the  same  to  the  account  of  the' 
United  States.  In  giving  reasons  for  re- 
fusing recovery  in  an  action  by  the  United 
States  against  the  bank,  the  court  said: 
"The  question  for  the  hank  is,  'For  whom 
was  this  money  intended  by  the  drawerT' 
and  the  name  is  but  one  means  of  determin- 
ing that  question.  ...  It  was  the  duty 
of  the  department  to  ascertain  the  true  in* 
dividual  and  to  pay  it  to  no  one  else.  With- 
out doubt  the  postmaster  would  have  paid 
currency  instead  of  a  check,  if  he  had  bad 
it  on  hand,  rather  than  in  bank.  If  he 
would  not,  it  would  be  very  good  evidence 
of  neglect  to  deliver  a  check  to  a  party, 
and  put  it  in  his  power  to  draw  the  money 
on  a  forged  indorsement  in  circumstances 
where  tiie  postmaster  would  not  have  been 
satisfied  to  part  with  the  cash.  Allowing 
the  drawer  and  drawee  to  be  equally  inno- 
cent, the  loss  should  fall  upon  that  one  who, 
by  his  act,  has  been  the  occasion  of  the  loss, 
which  in  this  case,  I  think,  was  the  depart- 
ment. Though  there  may  have  been  no  ex- 
press negligence  on  the  part  of  the  officials 
of  the  posfoffioe,  it  was  a  mistake  to  deliver 
the  check  to  a  person  not  entitled  to  it,  and 
that  mistake  has  been  the  occasion  of  the 
loss.  The  postoffice  officials  had  every  reason 
to  believe  that  the  bank  would  pay  upon  the 
identification  and  proofs  which  had  surtiually 
induced  them  to  deliver  the  check.  The 
fraud — the  imposition — had  been  mainly  ac- 
complished when  a  check  for  the  money  was 
delivered  to  Schuman  as  the  true  payee 
named  in  the  money  orders,  and  it  does  not 
seem  to  the  court  either  just  or  legal,  after 
all  that  had  taken  place,  to  shift  the  re- 
BjMnsibility  for  the  loss  upon  the  bank. 
Where  both  are  innocent,  and  the  loss  must 
fall  upon  one,  it  should  be  upon  the  one 
who,  in  law,  most  essentially  facilitated  the 
fraud.  Stout  v.  Benoist,  39  Mo.  281,  90  Am. 
Dec.  466.  So,  in  respect  to  two  persons 
equally  innocent,  where  one  is  bound  to 
know  and  act  upon  his  knowledge,  and  the 
other  has  no  means  of  knowledge,  there 
seems  to  be  no  reason  for  burdening  the 
latter  with  loss  in  exoneration  of  the  for- 
mer; or,  if  both  are  equally  innocent  and 
equally  ignorant,  the  loss  should  remain 
where  the  chance  of  business  has  placed  it." 

We  are  of  the  opinion  that  the  cases  last 
mentioned  express  the  true  doctrine  that 
should  go\-ern  in  such  cases  as  this.  It  is 
a  principle  o|  natural  justice  that,  as  be- 
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tween  two  Innooent  penoiu,  the  one  whow 
act  waa  the  eaiue  of  the  loss  should  bear,  the 
coneequenoBB.  As  the  transacUtm  In  this 
ease  began  with  Lester,  it  was  his  dnt?  to 
use  diligence  to  ascertain  the  identity  of  the 
party  with  whom  he  dealt.  Failing  to  nuke 
this  diseoveiy,  he  became  the  Tietim  of  a 
fraud.  The  impo^r  having  snoceeded  in 
this  flnt  and  essential  step  in  the  practice 
of  the  fraud,  the  next  was  eomparatively 
an  easy  one.  The  bank  had  a  right  to  be- 
lieve that  Lester' had  acted  with  full  knowl- 
edge of  the  party  to  whom  he  gave  the 
check  for  the  money,  and  its  duty  to  him 
was  dischaified  when  it  satiefled  itself  that 
the  payment  was  intended  to  be  made  to 
the  party  who  presented  it.  This  informa- 
tion it  obtained  fnnn  Marshall,  who  was 
oontiected  with  the  transaction  in  some  way, 
and  to  whom  Lester  delivered  the  check,  not 
for  the  real  Mrs.  M<!Knight,  who  had  noth- 
ing to  do  with  the  transaction  and  with 
whom  Lester  was  not  aoquainted,  bat  for 
the  perpetrator  of  the  fraud,  wh(^  he  be- 
lieved, bore  that  name.  Marshall,  in  ap- 
parent good  faith,  knowing  that  the  money 
was  intended  to  be  paid  to  her,  and  believ- 
ing that  her  true  name  was  given  fn  the 
check,  introduced  her  to  the  officers  of  the 
bank  and  enabled  her  to  obtain  the  money. 
What  further  inquiry  was  it  reasonable  for 
the  bank  to  make  under  such  circumstances  T 
Lester,  having  delivered  the  check  to  her 
in  perfect  good  faith,  would,  no  doubt,  have 
performed  the  same  service  for  her,  at  her 
request,  had  Marshall  not  been  present,  or 
had  it  been  inconvenient  for  him  to  perform 
it.  Had  Lester  himself  performed  this  serv- 
ice, he  would  clearly  be  estopped  to  ques- 
tion the  payment ;  and  we  see  no  reason  why 
his  conduct  which  led  Marshall  to  perform 
it  should  not  have  the  same  effect.  The 
view  that  we  have  taken  of  the  law  of  this 
ease  finds  strong  support  In  a  carefully  con- 
sidered decision  of  the  House  of  Lords  in 
England.  Bank  of  England  v.  Vaglisno 
Bros.  [18&1]  A.  0.  107.  In  that  ease  a  con- 
fidential clerk  of  Vagliano  Brothers  forged 
letters,  purporting  to  inclose  drafts  on 
them  from  a  foreign  correspondent,  which 
he  had  also  forged.  Believing  them  to  be 
genuine,  the  firm  accepted  the  drafts,  which 
were  payable  to  the  order  ot  a  firm  doing 
busineas  in  Russia.  The  same  clerk  ab- 
stracted the  drafts  from  the  mail  of  the 
firm  directed  to  the  payees,  forged  the  in- 
dorsements of  the  latter,  and  obtained  the 
money  from  the  bank,  with  which  the  firm 
did  a  large  business.  The  primary  cause  of 
the  loss  was  the  acceptance  of  the  forged 
drafts  by  Vagliano  Brothers.  Some  of  the 
lords  justices  regarded  the  entry  of  the 
names  of  the  foreign  payees  as  equivalent 
to  ordering  pavment  to  fictitious  persons 
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under  the  English  negotiable  securities  ant, 
but  tba  substantial  ponnd  of  the  dedslon 
in  favor  of  the  bank  was  the  n^ligenoe  of 
Vagliano  Brothers,  which  was  held  to  be 
the  inducing  cause  of  the  payment  of  the 
checks.  Lord  Chancellor  Halsbury  said,  in 
the  eonrse  of  his  opinion:  "It  seems  to  me 
that,  if  all  these  circumstances  acting  upon 
(ud  inducing  the  bankers  t?  make  the  pig- 
ments they  did  make,  are  acts  which  are 
the  fault  (rf  the  customer,  it  is  the 
customer,  and  not  the  banker,  who  ought 
to  bear  the  loss."  (P.  117.)  Lord  Set- 
borne  (p.  123),  after  stating  that  a 
prima-faeie  ease  is  made  by  showing  that 
the  drafts  had  been  paid  to  an  unau- 
thorised party,  said  there  may  be  circum- 
stances  which  answer  this  prima  facie  case. 
Am<Hig  these  is  negligence  on  the  eustom- 
er's  part.  He  then  proceeded:  "I  think 
that  a  representation  made  directly  to  the 
banker  by  the  customer  upon  a  material 
point,  untrue  in  fiu^  (though  believed  by 
the  person  who  made  it  to  be  true),  and  on 
whidi  the  banker  acted  by  paying  money 
which  he  would  not  otherwise  have  paid, 
ought  also  to  be  an  answer  to  that  prima 
facie  case." 

Treating  this  ease,  as  ve  most  under  the 
facts  proved,  as  If  the  action  was  one  by 
Lester  to  recover  the  money  as  paid  to  the 
wrong  person,  we  t^ink  it  would  be  unrea- 
sonable and  unjust  to  permit  him  to  escape 
the  natural  consequences  of  his  own  neglect 
or  mistake,  by  holding  the  bank  at  fault 
for  not  nu^ng  the  complete  inquiry  that 
he  ought  to  have  made  primarily  to  ascer- 
tain if  t^  person  to  whom  he  gave  the 
check  was,  in  fact,  the  person  whom  he  be- 
lieved, and  thus  represented,  her  to  be. 

We  think  the  court  was  right  in  direct- 
ing the  verdict  for  the  defendant,  and  the 
judgment  will  therefore  be  affirmed  with 
costs. 


ITXITED  STATES  CIBOUIT  OOVKT  OF 
APPEALS.  EIGHTH  OIRCVIT. 

MERCHANTS'    BANK    OF  VALDOSTA, 
Pl£f.  in  Err., 

V.  , 

LYMAN  D.  BAIRD,  Receiver  of  First  Na- 
tional Bank  of  Faribault,  Minnesota. 

(—  C.  C.  A.  — ,  180  Fed.  642.) 

Bank  —  ffuarsnteelng  paper  —  notice. 

I.  An  agreement  by  a  national  bank  to 
"protect"  the  checks  of  its  customer  and 

Case  Note.  —IJabiUty  of  national  bank 
upon  its  promlne  to  honor  checkH  to 
be  drattm  upon  U  by  one  trAo  has  no 
fwtd»  on  deposit  to  meet  the  ftame. 

In  Bowen  v.  Needles  Nat.  Bank,  36  C.  a 
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imise  the  limit  of  its  "guarantee"  so  that 
the  cuBtomer  may  draw  to  any  amount  is 
Buffldent  to  charge  the  other  party  with 
notice  that  ttie  hank  ie  exceeding  its  powers. 
Nattonaa  Iwnk  —  suarsnteelng  diedcB  — 
llaUlltjr. 

2.  A  bulk  which  cashes  the  checks  of  a 
customer  of  a  national  bank  with  notice 
that  the  bank  has  loaned  its  credit  to  the 
customer  cumot  enforce  iti  guaranty  to  pay 

the  checks. 

Same  ~  profit  —  effect. 

3.  That  a  national  bank  which  guaranteed 
payment  of  a  customer's  checks  profited  by 
the  agreement  to  the  extent  of  exchange  in 
the  payment  of  checks  and  kept  the  profit 
does  not  prevent  its  denying  liability  on  its 
guaranty  where  the  profit  was  all  swallowed 
up  in  losses  growing  out  of  the  transaction. 

(March  2.  1908.) 

A.  553,  94  Fed.  026  (writ  of  certiorari  de- 
nied in  176  U.  S.  682,  44  L.  ed.  637,  20  Sup. 
Ct.  Rep.  1024)  the  circuit  court  of  appeals 
of  the  ninth  circuit,  upon  the  principle  that 
a  banking  corporation  has  no  power  to  be- 
come a  guarantor  of  the  obligation  of  an- 
frther,  or  to  lend  ite  credit  to  any  person 
or  corporation  unless  its  charter  or  govern- 
ing statute  eatpressly  permits  it,  held  that 
a  promise  by  a  national  hank  to  pay  checks 
to  be  drawn  upon  it  hj  a  party  who  had  no 
funds  on  deposit  with  it  was  ultra  vires,  and 
that  the  bank  was  not  estopped  to  rely  on 
that  defense  as  against  the  promisee,  who 
cashed  the  checks  in  reliance  on  the  promise, 
but  with  knowledge  that  the  drawer  was 
without  funds.  The  contention  of  the  plain- 
tifr  that  the  transaction  was  to  be  deemed 
a  oertification  of  checks  was  expressly  re- 
pudiated. The  majority  opinion,  while  con- 
ceding that  there  are  expressions  in  some 
of  the  opinions  of  the  Federal  Supreme  Court 
sufficiently  broad  and  inclusive  to  justify 
the  contention  that  a  corporation  is  es- 
topped to  plead  ultra  vires  as  against  a  per- 
son who  has  relied  to  his  disadvantage  up 
on  its  act,  said  that  that  court,  in  its  ad- 
judications, had  limited  the  application  of 
the  principle  to  cases  in  which  the  corpo- 
ration has,  by  the  plea  ol  ultra  vires,  sought 
to  retain  unjustly  the  fruits  of  a  contract 
which  has  been  performed  by  the  other  par- 
ty thereto;  and  that  in  all  such  eases  the 
action  has  been  maintained,  not  upon  the 
contract  to  enforce  its  terms,  but  upon  an 
implied  obligation  resting  upon  the  defend- 
ant, resulting  from  the  fact  that  it  has  re- 
ceived money  or  properly  which  it  ought 
either  to  return  or  make  compensation  for. 
Ross,  J.,  dissented,  not  because  he  differed 
from  the  majority  on  the  proposition  that 
a  national  bank  has  no  power  to  guarantee 
the  debt  or  obligation  of  a  third  party  ex- 
cept as  an  incident  of  a  transfer  of  paper 
by  it,  but  upon  the  ground  that  the  alleged 
causes  of  action  were  not  upon  the  guar- 
anty, the  first  three  being  upon  drafts  drawn 
b>'  defendant  (the  promisor)  upon  a  New 
York  bank  and  sent  to  the  plaintiff  (the 

fromisee)  in  payment  of  checks  which  he 
7  L.R^(N.S.) 


ERROR  to  the  Circuit  Court  of  the  United 
BtateB  for  the  District  of  Minnesota  to 
review  a  judgment  in  defendant's  favor  in 
an  action  brought  to  enfonw  a  guaranty  of 
checks  cashed  by  plaintiff.  Affirmed. 

Statement  by  Hook,  Circuit  Judge: 
The  Merchants'  Bank  of  Valdosta  sued 
the  receiver  of  the  First  National  Bank  of 
Faribault  to  recover  upon  eight  checks 
drawn  by  the  Minnesota  Lumber  Company 
upon  the  latter  bank,  and  cashed  by  the 
I  former  upon  the  authority  of  a  letter  and 
two  telegrams.  The  case  was  tried  by  the 
court  upon  the  pleadings  and  an  agreed 
statement  of  facts.  The  defendant  had  judg- 
ment, and  the  plaintiff  prosecuted  this  writ 
of  error.  The  facts  are  substantially  as 
follows:  At  the  time  of  the  transactions 
in  question  the  plaintiff  was  a  bank  organ- 
had  cashed  in  reliance  upon  the  promise, 
and  the  fourth  upon  such  a  check.  The 
majority  opinion  appears  to  assume,  without 
referring  specifically  to  the  form  in  which 
the  alleged  causes  of  action  were  pleaded, 
that  the  principle  declared  by  it  was  suffi- 
cient to  defeat  all  tiie  causes  of  action.  The 
findings  of  fact  included  findings  that,  nei- 
ther at  the  time  of  the  drawing  of  the  drafts 
by  the  defendant  upon  the  New  York  bank, 
nor  at  the  time  of  the  receipt  by  the  plain- 
tiff in  payment  of  the  checks,  were  there 
funds  in  the  hands  of  the  drawee  to  pay  the 
same;  and,  further,  that  the  defendant  pro- 
vided for  the  payments  of  the  drafts  by 
drawing  counterdrafts  at  the  same  time  up- 
on the  person  whose  checks  It  had  agreed  to 
pay,  payable  ai  the  New  York  bank  upon 
which  the  drafts  were  drawn,  and  that 
said  counterdrafts  were  not  paid,  but  that, 
fnnn  the  prior  course  of  dealing  between 
the  parties,  the  defendant  bank  had  reason 
to  believe,  and  did  believe,  that  they  would 
be  paid.  No  reference  is  made  in  the  ma- 
jority opinion  to  these  facts,  and  they  are 
ti-eated  in  the  dissenting  opinion  as  of  no 
effect  for  the  •  reason  that  there  was  no 
finding  that  the  plaintiff  ( the  drawer  of  the 
checks,  the  drawee  of  the  drafts )  had  knowl- 
edge thereof. 

This  case  and  Merchants'  Bank  v.  Baibd 
appear  to  be  the  only  ones  which  have  pa^se.! 
upon  the  specific  question  as  to  the  liability 
of  a  national  bank  upon  its  promise  to  pay 
checks  to  he  drawn  upon  it  by  a  third  person 
having  no  funds  on  deposit  with  it,  although 
there  are  other  cases,  like  National  Bank  v. 
Sixth  Nat.  Bank,  212  Pa.  238,  61  Atl.  889, 
and  First  Nat.  Bank  v.  American  Nat.  Bank. 
173  Mo.  153,  72  S.  W.  1059,  holding  that 
an  agreement  by  a  national  bank  to  pay 
drafts  to  be  drawn  upon  a  third  person  is 
ultra  vires,  and  not  binding  upon  the  bank, 
and  at  least  one  case.  Hutchins  v.  Planters* 
Nat.  Bank.  128  N.  C.  72,  38  S.  E.  262,  hold- 
ing that  the  bank,  in  such  a  case,  was  es- 
topped to  plead  ultra  vires  as  against  one 
who  shipped  goods  in  reliance  upon  the 
agreement.  Cases  of  tnis  class,  however, 
do  not  fall  within  the  scope  of  this  note. 
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iy.ed  iindpr  the.  laws  of  Georgia,  and  doing 
business  at  Valdosta,  io  that  state.  Tbo 
lumber  e<»npany  was  a  corporation  engaged 
in  manufacturing  lumber  in  Georgia.  The 
First  National  Bank  of  Faribault,  as  ita 
name  indicates,  was  a  banking  association 
otganized  under  the  lavs  of  the  United 
States.  It  was  engaged  in  business  at  Fari- 
bault^  Minnesota,  and  its  capital  was  $60,- 
000.  For  some  years  prior  to  September  6, 
1B04,  the  lumber  company  had  an  account 
with  the  national  bank,  but  in  one  form  or 
another  it  was  always  indebted  to  tb»  bank. 
On  September  6,  1004,  it  owed  the  bank 
$11,848.66  on  its  own  notes  and  notes  of 
others  made  for  its  benefit.  Besides  this, 
the  bank  had  purchased  and  then  held  bonds 
of  the  lumber  company,  unsecured  by  mort- 
gage or  other  lien,  amounting  to  $33,600. 
Prior  to  the  date  mentioned,  the  plaintiff, 
the  Georgia  bank,  had  been  paying  checks 
drawn  by  the  lumber  company  upon  the 
national  bank,  obtaining  in  each  case  the 
authorily  of  the  latter  to  do  so,  but,  in 
order  to  obviate  the  trouble  and  expense 
incident  to  that  oourae,  it  wrote  the  nation- 
al bank  on  September  1.  \90i,  for  general 
authority  to  pay  such  checks.  On  Septem- 
ber 6,  1904,  T.  B.  Clement,  as  president  of 
the  national  bank,  replied  as  follows: 

Faribault,  Minn.,  9-6-04. 
MerdiantB'  Bank  of  Valdosta, 

Vahiosta,  Ga. 
Gmtlemen: — 

In  reply  to  your  letter  of  the  1st  regard- 
ing checks  drawn  by  the  Minnesota  Lumber 
forapany  on  this  hank,  would  say  that  there 
is  no  reason  for  Mr.  Trump  acting  for  the 
Minnesota  Lumber  Company,  drawing  any 
checks  that  this  bank  would  not  honor,  but 
think  there  should  be  some  limit  placed; 
and  we  will  say  that  checks  of  the  Minne- 
sota Lumber  Co.'s  drawn  by  J.  H.  Trump 
or  H.  O.  Clement  on  this  bank  will  be  paid 
up  to  the  amount  of  $5,000.00  in  any  ono 
Week.  If  any  more  than  $6,000.00  should 
be  drawn  in  any  one  week*  have  them  wire 
for  permission. 

On  December  6,  1904,  the  national  bank 
wired  the  Georgia  bank  as  follows : 

Faribault,  Minn.,  6  Dec.  1004. 
Merchants*  Bank, 

Valdosta,  Ga. 
We  will  protect  checks  of  Minnesota  Lum- 
ber Company  for  five  thousand  dollars  per 
week  in  excess  of  present  guarantee. 
17L.ILA.(N.S.) 


And  on  December  22,  1904,  it  fnrtlwr 
wired  tbe^eorgia  bank  as  follows: 

Faribault,  Minn.,  Dec.  22,  1004. 
Merchants'  Bank, 

Valdosta.  Ga. 
You  can  pay  checks  Minnesota  Lumber 
Company  on  us  this  week  in  excess  of  guar- 
anty on  personal  request  of  H.  0.  Clement. 

T.  B.  Clement,  as  president  signed  the 
name  of  his  bank  to  both  tel^rams.  H.  O. 
Clement,  mentioned  in  the  last  telegram, 
made  the  personal  request  therein  required. 
He  was  a  son  of  T.  B.  Clement.  In  relianoe 
upon  these  communications,  and  upon  the 
previous  course  of  dealing,  the  Georgia  bank 
cashed  the  checks  of  the  lumber  company 
amounting  to  $125,000  between  September 
6,  1904,  and  January  1,  1905,  all  of  which 
were  honored  and  paid  by  the  national  hank 
excepting  the  last  eight  for  $1,000  each,  and 
excepting  that  upon  one  of  the  eight  a  part 
payment  was  made.  The  national  bank  be- 
came insolvent  and  was  closed  by  the  Comp- 
troller of  the  Currency  January  2,  1005. 
The  lumber  company  was  also  insolvent.  At 
the  close  of  the  bank  the  lumber  company 
owed  the  national  hank  $33,600  on  unse- 
cured bonds  and  $43,560.32  on  other  account. 
The  directors  of  the  defunct  hank  had  left 
the  management  thereof  wholly  to  T.  B. 
Clement,  the  president,  and  they  were  not 
aware  of  the  transactions  carried  on  be- 
tween the  two  hanks  and  the  lumber  com- 
pany. The  national  bank  was  not  interested 
in  the  business  of  the  lumber  company  ex- 
l;epting  as  a  creditor.  The  Georgia  bank 
knew  that  the  proceeds  of  the  chedcs  were 
for  use  in  the  business  of  the  lumber  com- 
pany. Between  September  6,  1904,  and  the 
1st  of  the  following  January,  the  account 
of  the  lumber  company  upon  the  hooks  of 
the  national  bank  generally  showed  a  credit 
balance,  but  this  condition  was  largely  due 
to  the  "kiting"  of  checks  and  drafts.  When 
the  national  bank  was  closed,  there  were 
outstanding  and  unpaid  drafts  and  checks 
amounting  to  over  $35,000,  for  which  the 
lumber  company  had  received  credit  in  its 
account,  and,  by  charging  them  back,  a 
.large  overdraft  would  result.  It  was  stipu- 
lated that  the  Georgia  bank  was  not  aware 
of  the  condition  of  the  lumber  company's 
account  with  the  national  bank,  and  that  it 
believed  that  the  latter  was  a  bank  in  good 
standing,  well  managed,  and  that  its  presi- 
dent was  a  person  of  integrity,  of  good  busi- 
ness management,  and  deserving  of  trust  and 
,  credit ;  but  it  also  appeared  that  the  keep- 
ing of  checks  and  drafts  afloat,  correspond- 
ing in  amount  with  checks  cashed  by  the 
Georgia  bank,  was  known  to  it,  for  in  part 
they  were  seat  to  that  bank  with  remit- 
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tuMM  for  cbedu  paid  by  it.  In  other  words, 
vhen  the  natioiiel  budc  sent  the  Georgia 
bank  money  or  drafts  in  payment  of  checks 
cashed  by  the  latter,  it  would  also  send  for 
eoUeetion  a  corresponding  draft  or  check  of 
the  lumber  company.  Checks  drawn  by  the 
Inmber  company  on  the  Gieorgia  bank  were 
employed  in  the  kiting  process;  also  drafts 
drawn  fay  the  lumber  company  upon  itself. 
The  time  required  for  transmission  of  the 
collection  items  frcnn  Georgia  to  Minnesota 
and  back  again  to  Georgia  made  the  plan 
feanble.  The  agreed  statement  of  facts  con- 
tained this  clause:  "When  the  First  Na- 
tional Bank  paid  checks  in  cash  and  sent 
drafts  therefor  to  its  Correspondent,  if  the 
drafts  were  paid,  the  said  First  National 
Bank  saved  the  charges  for  exchange  in- 
ddoit  to  the  shi|Mnent  of  actual  money  to 
keep  up  its  balance  in  the  hands  of  such 
eorxcepondent.'* 

Argmi  before  Sanborn  and  Hocdc,  Circuit 
Judges,  and  Philips,  District  Judge. 

Mr.  Robert  Mee,  for  plaintiff  in  error: 

The  contract  between  the  banks  was  an 
original  and  absolute  undertaking,  and  is 
therefore  distinguishable  fran  a  guaranty. 

18  Am.  ft  Eng.  Enc.  Law,  pp.  232,  233. 

The  bank  ratified  tbB  contract  which  the 
president  liad  made  as  president  of  the  bank; 
and  the  receiver  of  the  bank  must  be  es- 
topped to  deny  the  authority  of  the  presi- 
dent to  write  tiie  letter. 

People's  Bank  r.  Manufacturers*  Nat. 
Bank,  101  U.  S.  181,  25  L.  ed.  007;  First 
Kat.  Bank  t.  Greenville  Oil  ft  Cotton  Co. 
24  Tex.  Civ.  App.  646.  60  S.  W.  829  ;  2 
Code,  Corp.  S  681,  p.  1373;  American  Nat. 
Bank  v.  National  Wall-Paper  Co.  23  C.  C. 
A  33,  40  U.  8.  App.  646.  77  Fed.  SS;  6 
Thomp.  Corp.  {|  6016,  6025;  Denver  F.  Ins. 
Co.  V.  McClelland,  0  Colo.  II,  60  Am.  Rep. 
134,  0  Pac.  771;  Camden  ft  A.  R.  Co.  v. 
May's  Landing  ft  E.  H.  City  R.  Co.  48  N. 
J.  L.  530,  7  Atl.  623;  Ten  Broek  v.  Winn 
Boiler  Compound  Co.  20  Mo.  App.  19 ;  Lung- 
strass  V.  German  Ins.  Co.  57  Mo.  109;  Mer- 
chants' Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  644,  IS  L.  ed.  1018;  Southgate  v. 
Atlantic  ft  P.  R.  Co.  61  Mo.  94;  Green's 
Brice,  Ultra  Vires,  474-784;  Salt  Lake  City 
T.  Holliater,  118  U.  8.  256,  30  L.  ed.  176, 
6  Sup.  Ct.  Rep.  1055;  Thomas  v.  West  Jer- 
sey R.  Co.  101  U.  S.  71,  25  L.  ed.  950; 
Louisiana  v.  Wood,  102  U.  S.  204,  26  L. 
ed.  153;  Wood  T.  Corry  Waterworks  Co. 
IS  LJLA.  168,  44  Fed.  146. 

Hr.  Thomas  H.  Qninn,  for  defendant  in 
error: 

The  contract  attempted  to  be  entered  into 
by  it^  evidenced  by  its  letter  and  telegrams, 
if  ontidde  the  charter  power  of  the  bank, 
17LJLA.(N.S.)  34 


was  wholly  void;  and  plaintiff  in  error  waa 
bound  to  know  that  such  was  its  character. 

Rev.  Stat  aubd.  7,  H  6136,  6200;  Cen- 
tral Transp.  Go.  v.  Pullmui's  Palace  Car 
Co.  139  U.  S.  48,  3S  L.  ed.  64,  11  Sup. 
Ct  Rep.  478;  McCormiek  Market  Nat 
Bank,  165  U.  S.  538,  41  L.  ed.  817,  17  Sup. 
Ct.  Rep.  438;  Ti^lor,  Priv.  Corp.  |  283; 
First  Nat  Bank  T.  American  Nat  Bank, 
173  Mo.  163,  72  S.  W.  1050;  Thilmany 
Iowa  Paper  Bag  Co.  108  Iowa,  357,  76  Am. 
St  Rep.  268,  79  N.  W.  261;  Commercial 
Nat  Bank  T.  Firie,  27  G.  C.  A.  171,  49  U. 
8.  App.  596,  82  Vei.  799 ;  Bowen  v.  Needles 
Nat.  Bank,  36  C.  C.  A.  563,  94  Fed.  925, 
176  U.  8.  682,  44  L.  ed.  637,  20  Sup.  Ct 
Rep;  1024. 

Hook,  Circuit  Judge,  delivered  the  (^n- 
ion  of  the  court: 

It  was  known  to  both  the  national  bank 
and  the  lumber  company  that  the  credit  and 
resources  of  the  former  were  being  used  to 
uphold  and  further  a  venture  in  which  it 
could  not  lawfully  engage.  But  the  ques- 
tion remains:  How  did  it  appear  to  the 
Georgia  bankT  Bid  It  have  the  aspeot  of 
legitimate  banking  business,  or  of  a  guar- 
anty for  another?  The  letter  of  September 
6,  1904,  purported  to  obligate  the  national 
bank  unconditionally  to  pay  all  checks  of 
the  lumber  company  up  to  the  amount  of 
$5,000  in  any  one  week.  No  limitation  was 
exprrased  in  the  letter  that  had  regard 
either  to  the  condition  of  the  company's  ac- 
count, whether  in  credit  or  in  debit  or  to 
its  future  conduct  or  solven(7.  The  presi- 
dent of  the  national  bank  did  not  say  he 
was  confident  the  lumber  ecnnpany  would  not 
draw  checks  in  excess  of  its  rights  as  a 
cust(»ner,  but  that  there  was  no  reason  for 
its  drawing  checks  his  bank  would  not 
honor.  There  was  no  pretense  of  a  certifi- 
cation of  chedcB  in  the  customary  meaning 
of  that  phrase.  The  certification  of  a  cheek, 
like  the  acceptance  of  a  draft,  creates  an 
original  liability  on  the  part  of  the  bank 
upon  which  an  action  may  be  maintained, 
and  if  implies  that  at  the  time  the  check  is 
certified  the  drawer  has  sufficient  funds  with 
tlie  bank,  and  that  they  have  been  set  apart 
and  will  be  retained  for  the  holder,  whoever 
he  may  be,  and  whenever  the  check  may  be 
presented.  The  bank  undertakes  that  the 
check  is  good  at  tiie  time  it  is  certified,  and 
that  it  shall  continue  so  until  finally  paid. 
Though  an  officer  may  bind  his  bank  by 
certifying  a  check  in  the  absence  of  funds  of 
the  drawer.  Congress  has  made  the  act,  a 
misdemeanor.  U.  S.  Rev.  Stat.  |  6208,  U.  S. 
Comp.  Stat  1901,  p.  8497.  In  some  respects 
a  certified  check  is  not  unlike  a  esrtificate 
of  deposit  imyable  to  the  order  of  tlie  depos- 
itor. The  customary  and  proper  practice  is 
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for  the  certifying  bank  to  at  once  charge  the 
account  of  tlie  drawer  with  the  amount  of 
the  check,  and  thus  protect  itself  against 
loss  from  its  asumptioQ  of  liability  by  com- 
pleting the  withdrawal  of  the  amount  from 
hia  further  control.  Merchants'  Nat.  Bank 
V.  State  Nat  Bank,  10  Wall.  604,  648,  19 
L.  ed.  1008,  1019. 

But  the  letter  of  September  6  had  no  ref- 
erence to  checks  then  in  existence.  The 
amount  of  checks  that  would  be  drawn  in 
the  future  within  the  prescribed  limit  was 
not  known,  nor  was  there  any  definite  time 
limit  to  the  duration  of  the  undertaking  evi- 
denced by  the  letter.  The  power  of  the  bank 
to  put  an  end  to  its  continuing  promise  to 
pay  checks  of  the  lumber  company  was  not 
a  safeguard  against  loss.  Under  the  terms 
of  the  letter,  a  liability  would  arise  in 
Geoi^gia  before  it  would  be  known  in  Minn- 
esota. Regarded  most  farorably,  the  letter 
evidenced  a  transaction  that  was  of  doubtful 
regularity.  Since  the  proper  certification 
Oi  a  cheek  Bigniflea  that  the  maker  has  suf-; 
fleient  funds  with  the  bank  an  agreement  to 
certify  checks  to  be  drawn  in  the  future  is 
so  out  of  the  usual  banking  course  aa  to 
challenge  attention. 

The  true  purpose  of  the  writer  of  the  let- 
ter and  the  real  relation  between  his  bank 
and  the  lumber  company  was  disclosed  by 
the  telegrams  of  the  6th  and  22d  of  Decem- 
ber. In  the  first  of  these  the  limit  per 
week  was  raised  to  $10,000,  and  in  the  sec- 
ond the  limit  was  entirely  removed.  In  both 
tel^ams  the  obligation  attempted  to  be 
assumed  by  the  letter  of  September  Otii  was 
referred  to  as  a  guaranty.  Neither  of  the 
telegrams  authorized  the  inference  that  the 
checks  to  be  drawn  by  the  lumber  company 
were  upon  its  funds  then  with  tli."  hank,  or 
that  payment  depended  upon  funds  being 
placed  there  by  it.  The  first  one  is  partic- 
ularly significant,  in  that  the  undertaking 
was  to  "protect"  checks  of  the  lumber  com- 
pany for  $5,000  per  week  in  excess  of  "pres- 
ent guarantee."  Even  more  significant  of 
the  true  situation  is  the  telegram  of  Decem- 
ber 22d.  It  referred  to  the  undertaking  as 
a.  guaranty,  and  purported  to  bind  the 
national  bank  to  pay  all  checks  that  might 
be  drawn  upon  it  within  the  given  period 
without  regard  to  the  amount.  This  was 
manifestly  bpyond  the  power  of  the  bank  as 
it  put  at  hazard,  upon  the  mere  act  of  the 
lumber  company,  the  duty  of  the  bank  to 
the  government,  the  interests  of  its  share- 
lioldera.  and  the  funds  of  its  depositors. 
In  this  connection,  it  is  said  that  the  amount 
of  the  eight  checks  in  contrDversy,  $8*000, 
was  within  the  limit  prescribed  by  the  t«le- 
17  L.R.A.(N.S.) 


gram  of  December  6th,  but  these  checks 
were  drawn  between  December  27th  and 
31st,  inclusive,  and  at  that  time  the  Georgia 
bank  had  before  it  the  letter  and  both  tele- 
grams, and  was  therefore  advised  of  the 
character  of  the  obligation  which  the  na- 
tional bank  was  attempting  to  assume.  Th« 
letter  and  telegrams  taken  together  were 
sufiicicnt  to  advise  the  Georgia  bank  at  the 
time  it  cashed  the  checks  in  controversy 
that  the  national  bank  was  lending  its 
credit  to  the  lumber  company.  If  the  latter 
had  the  right  to  draw  the  checks,  and  if  it 
was  the  duty  of  the  bank  on  which  they 
were  drawn  to  pay  them,  it  would  not  have 
agreed  to  "protect"  them,  or  referred  to  ita' 
obligation  as  a  "guaranty."  The  term 
"guaranty"  has  a  different  signification,  and 
ordinarily  a  bank  does  not  agree  to  protect 
a  check  which  it  is  its  duty  to  pay.  Both 
terms  employed  pointed  quite  clearly  to  the 
real  relation  between  the  national  bank  and 
the  lumber  eompany,  and,  if  there  waa  othei^ 
wise  any  doubt,  the  removal  of  all  limit  tu 
the  obligation  attempted  to  bo  assumed 
should  have  dispelled  it. 

A  national  bank  may  warrant  the  title  to 
property  it  conveys,  or  become  liable  aa  an 
indorser  or  guarantor  of  notes  or  other  ob- 
ligations which  it  rediscounts  or  sells  be- 
cause to  do  so  is  incidental  to  the  business 
it  is  authorized  to  transact,  and  to  the  dis- 
position of  property  it  has  lawfully  ac- 
quired. But  it  cannot  lend  its  credit  to 
another  by  becoming  surety,  indorser,  or 
guarantor  for  him.  It  cannot  for  the  accom- 
modation of  another  indorse  his  note  or 
guarantee  the  performance  of  obligations  in 
which  it  has  no  interest.  Such  an  act  is 
an  adventure  beyond  the  confines  of  its  char- 
ter, and.  when  its  true  character  is  known, 
no  rights  grow  out  of  it,  though  it  baa  taken 
on  in  part  the  garb  of  a  lawful  transaction. 
Commercial  Nat  Bank  t.  Pirie,  87  C.  C.  A. 
171,  49  U.  S.  App.  696,  82  Fed.  799;  Bowen 
▼.  Needles  Nat.  Bank,  M  0.  C.  A.  653,  94 
Fed.  925,  Id.  87  Fed.  430.  An  act  that  is 
void  because  beyond  the  power  of  a  natitmal 
bank  cannot  be  made  good  by  estoppel,  Mc- 
Cormick  y.  Market  Nat.  Bank,  166  U.  S. 
538,  41  L.  ed.  817,  17  Sup.  Ck  Rep.  433; 
California  Nat.  Bank  v.  Kennedy,  167  U.  S. 
362,  42  L.  ed.  198,  17  Sup.  Ct.  Rep.  831. 
It  is  urged  that  the  national  bank  profited 
by  the  transactions  to  the  extent  of  ex- 
change, and  that  it  retained  the  benefit.  It 
is  difficult  to  find  any  profit  to  the  bank  in 
these  transactions.  If  there  was  any,  it 
was  swallowed  up  in  losses. 

The  judgment  ii  affirmed. 
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(—  Tex.  Crim.  App.  — ,  109  S.  W.  118.) 

Embeulement  —  agency  or  employment. 

Money  delivered  by  an  acent  who  aella  an 
article  from  a  itoek  in  charge  of  another 
^ent,  to  the  latter  to  be  carried  to  the  prin- 
cipal, cornea  into  his  posseasioo  1^  virtue  of 
hit  af(ency  or  emplt^ntrat,  within  the  mean- 
ing- of  a  statute  providing  for  the  punish- 
ment of  one  who  shall  fraudulently  misap- 
propriate or  convert  to  his  own  use  money 
so  obtained,  although  the  -  contracts  of  the 
agents  require  each  to  report  to  the  princi- 
pal on  his  own  accoynt. 

(Davidion,  P.  J.,  diisenta.) 

(March  11,  1908.) 

Caae  Note.  —  Emhezzlemcnt  as  averted 
by  xcant  of  authority  of  defetidunt  to 
receive  the  meneif  or  property  in  thm 
prmt  Htatanee. 

This  note  is  limited  to  cases  involving 
dtber  onbezzlement  or  statutory  larceoiy 
based  npon  statutes  snbstantially  similar 
tD  the  one  under  which  prosecution  was  had 
in  Smith  v.  State. 

Cases  are  also  excluded  that  involve  onn- 
mon-law  larceny  and  embt^zzlement.  and  also 
statutory  larceny  or  embezzlement  by  bail- 
ees or  public  officers,  without  reference  to 
the  form  of  the  statute. 

Some  of  the  langua^  of  the  opinion  in 
SxiTR  T.  State,  especially  that  employed 
in  distinguishing  Brady  v.  State.  21  Tex. 
App.  659.  I  S.  \V.  462,  woulrl.  perhaps,  taken 
by  itself,  indicate  that  the  court  intended 
to  place  the  decision  upon  the  ground  that 
there  was  sufficient  evidence  in  the  case  to 
warrant  a  finding  that  the  defendant  had 
implied  authority  to  receive  the  money.  The 
discussion,  however,  appear-*  to  be  wiUi  ref- 
erenee  to  the  question  considered  in  this 
note,  whether  the  lack  of  authority  to  re- 
ceive the  money  in  the  first  instance  will 
necesBarily  defeat  the  prosecution. 

State  V.  Brady  was  based  on  State  r. 
Johnson,  21  Tex.  775,  wherein  it  was  held 
that  a  derk  of  a  fraternal  society,  who  had 
nothing  to  do  with  its  fiscal  aftairs,  but 
who  happened  to  be  in  possession  of  its 
money  for  mfe-keeping.  was  not  guilty  of 
anbndement  for  its  appropriation  to*  his 
own  use,  because,  as  the  court  said,  "the  in- 
stitution is  not  bis  principal  in  that  sense, 
and  has  not  employed  him  for  that  purpose, 
and  has  not  trusted  him  with  the  money." 

The  doctrine  of  the  Johnson  and  Brady 
Cases  receives  some  support  in  State  v. 
•lohnson,  49  Iowa,  141,  wherein  one  intrust- 
ed by  the  Federal  marshal  with  prisoners 
to  be  transferred  from  one  prison  to  another, 
who,  because  of  this  employment,  was  ia- 
17UR.A.(N.8.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Hood  County 
convisting  him  of  embezzlement.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  F.  J.  McCord  for  the  State. 

Ramsey,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  indicted  in  the  district 
court  of  Hood  county  for  the  offense  of  em- 
bezzlement, and  upon  trial  was  convicted, 
and  he  now  appeals  to  this  court. 

The  indictment,  in  substance,'  alleged  the 
embezzlement  of  the  sum  of  $55,  the  property 
of  J.  H.  Wilder,  which  had  come  into  the 
possession  of  appellant  aa  the  agent  and 
employee  of  said  Wilder,  and  that  said 
money  was  under  his  care  by  virtue  of  said 
agency  and  employment.  The  facta  ^w, 
in  substance,  that  Wilder  was  engaged  in 
the  sale  of  musical  instruments,  and  that 
he  lived  at  Dublin,  Erath  eounfy,  when  he 

trusted  by  the  turnkey  #ith  money  belong- 
ing to  the  prisoners,  which  he  appropriated 
to  his  own  use,  was  held  not  guilty  ^  em- 
bezzlement because  the  receipt  of  the  money 
by  him  was  not  contemplated  by  eiUier 
party  at  the  time  of  his  employment,  and 
was  not  within  his  authority,  ^e  doctrine 
as  to  the  necessary  elements  of  an  embezzle- 
ment under  such  a  statutory  provision  as 
is  here  under  consideration  was  said  to  be 
that  "the  servant  or  employee  must  have 
been  authorized  to  receive  the  property;  or 
the  nature,  scope,  and  extent  of  the  employ- 
ment must  have  been  such  as  to  warrant 
the  receipt  of  the  property  embexzled." 

A  somewhat  similar  doctrine  was  enun- 
ciated in  Pullam  v.  State,  78  Ala.  31,  60 
Am.  Rep.  21,  wherein,  in  considering  the 
necesaary  elements  to  a  conviction  for  em- 
bezzlement under  the  Code  provision  of  that 
state,  substantially  similar  to  the  Traras 
Code,  the  court  said:  "In  order  to  con- 
vict of  the  statutory  offense  charged  in  the 
indictment,  it  is  essential  that  the  prosecu- 
tion establish  the  three  following  proposi- 
tions :  ( 1 )  That  the  accused  was  the  clerk, 
agent,  servant,  or  apprentice  of  a  private 
person:  (2)  that  the  money  came  into  his 
possession  by  virtue  of  his  employment; 
(3)  that  he  embezzled,  or  fraudulently  con- 
verted it  to  his  own  use,  or  fraudulently 
secreted  it  with  intent  to  convert  to  his 
own  use.  .  .  .  'Agent,'  as  employed  in 
this  section,  imports  a  principal,  and  im- 
plies employment,  service,  delegated  authori- 
ty to  do  something  in  the  name  and  stead  of 
the  principal, — an  employment  by  virtue  of 
which  the  money  or  property  came  into  his 
possession." 

To  the  same  effect,  also,  is  Brewer  v. 
State,  83  Ala.  113,  3  Am.  St  Rep.  JBOS,  3 
So.  816.  While  the  doctrine  was  stated  in 
these  cases,  in  neither  of  them  was  it  ap- 
plied, but  they  were  disposed  of  on  oUier 
questions. 

Digitized  by 


632 


TEXAS  COURT  OF  CRIMINAL  APPEALS. 


Mab., 


bad  been  engaged  in  this  business  for  some 
years.  It  further  appears  that  appellant 
and  one  J.  V.  Hsiey  were  both  workhig  for  I 
him,  in  the  capaci^  of  traveling  salesmen, 
during  the  year  1906,  and  their  headquarters 
and  place  of  business  was  at  Tolar,  in  Hood 
county,  Texas.  It  appears  that,  during  the 
year  1906,  Wilder  shipped  several  pianos  and 
organs  to  Tolar,  and  placed  same  in  a  rented 
store  there,  for  sale.  The  follovring  ap- 
pears, in  this  connection,  in  the  statement 
of  facts:  "That  the  defendant  herein  was  in 
charge  of  said  house  for  the  said  Wilder, 
and  was  also  at  said  time  a  traveling  sales- 
man of  said  instruments  for  the  said  Wild- 
er." It  is  further  stated  in  the  statement 
of  facts:  "That,  .about  the  lat  day  of  No- 
vember, 1906,  by  the  consent  of  the  defend- 
But  in  Lowenthal  v.  State,  32  Ala.  589, 
this  Code  provision  was  construed  to  cover 
a  ease  wherein  one  received  property  of  an- 
other by  virtue  of  his  employment,  although 
not  within  his  authority.  A  clerk  was  held 
guilty  of  embezzlement  for  appropriating 
the  proceeds  of  a  bill  of  exchange  due  his 
employers  from  third  persons,  which  had 
been  given  to  him  to  present  to  them  for 
acceptance,  which,  however,  he  presented 
for  payment  instead  of  acceptance,  and 
receipted  therefor  in  the  name  of  his  em- 
ployers. 

In  Indiana  there  are  two  statutes  relating 
to  appropriation  of  property  or  money  by 
agents,  etc.,— one  making  such  an  appro- 
priation larceny,  and  the  other,  embezzle- 
ment. Punishment  under  the  embezzlement 
statute  is  more  severe  than  under  the  larM- 
ny  statute.  Under  these  circumstances,  in 
holding  an  indictment  for  embezzlement, 
which  alleged  that  the  defendant,  as  an 
employee,  bad  control  and  possession  of  cer- 
tain money  charged  to  have  been  embezzled, 
insufficient  because  it  did  not  show  that  the 
possession  was  by  virtue  of  the  employment, 
the  court  said :  "Where  there  is,  at  most, 
but  a  naked  possession  or  control, — that  is. 
a  bare  charge, — or  where  the  access  consists 
of  a  mere  physical  propinquity  as  an  in- 
cident of  the  employment,  the  felonious  ap- 
propriation should  be  regarded  as  larceny. 
The  reference  in  the  embezzlement  statute  to 
officers,  agents,  attorneys,  clerks,  servants, 
and  employees  is  plainly  indicative  of  the 
intent  to  limit  the  denouncement  of  the 
statute  to  cases  in  which  such  persons  have, 
as  an  element  of  their  employment,  a  special 
trust  concerning  the  money,  article,  or  thing 
of  value  that  involves  an  actual  possession 
thereof  or  a  special  right  of  access  to  or 
control  over  the  same.  This  requirement 
would  not  be  satisfied,  as  we  may  indicate 
by  way  of  illustration,  by  the  mere  control, 
possession,  or  physical  opportunity  of  ac- 
cess, srhich  a  watchman  in  charge  of  a  store 
might  have.  As  before  indicated,  the  rela- 
tionship contemplated  by  the  statute  is  one 
of  special  trust  and  confidence;  a  relation- 
ship in  which  there  inheres,  either  for  the 
particular  transaction,  or  for  all  purposes, 
17L.R.A.(N.S.) 


ant,  he  (Haley)  took  an  organ  out  of  the 
house  at  Tolar,  Texas,  which  was  under  the 
control  of  the  defendant,  and  sold  same  to  a 
farmer  living  near  said  town,  receiving  cash 
in  payment  for  same."  It  further  appears 
that  this  was  an  E^tey  organ  that  had  been 
shipped  to  Tolar  by  Wilder,  among  a  lot  of 
other  organs  for  defendant  to  sell.  About 
the  day  of  the  sale  of  the  oigan  by  Haley, 
the  purchase  price  was  delivered  to  appel- 
lant Appellant  told  Haley  that  he  waa 
going  in  to  headquarters  at  Dublin,  on  the 
5  o'clock  train  tiiat  afternoon,  and  Haley 
asked  him  if  he  would  take  some  money  to 
Wilder  for  him,  and  therel^  save  buying  a 
draft  or  money  order  for  same,  which  de- 
fendant agreed  to  do.  Thereupon  Haley 
turned  over  to  him  the  said  stun  of  $55,  to 

a  special  rig^t  ot  access  to,  control  or  pos- 
session of,  the  money,  article,  or  thing  of 
value  which  is  appropriated.  And  so  here, 
the  charge  that  the  defendant  had  control 
and  possession  of  the  money  as  an  employee 
falls  short  of  showing  that  there  inhered  in 
his  employment  the  right  to  such  control 
and  possession."  Vinnedge  v.  State,  167 
Ind.  416,  78  N.  E.  353. 

And  in  CoUp  v.  State,  163  Ind.  684,  74 
Am.  St.  Rep.  322,  66  N.  £.  739,  In  dis- 
cussing the  same  statute,  the  court  said: 
"The  access  to,  control  or  possession  of, 
property  of  the  servant  or  employee,  in- 
tended by  the  statute,  is  such  access  to, 
control,  or  possession  as  arises  from  the 
nature  of  the  employment  with  reference  to 
the  particular  article  of  property  feloniously 
appropriated.  Something  more  than  mere 
physical  access,  or  opportunity  of  approach 
to  the  thing,  is  required.  There  must  be  a 
relation  of  special  trust  in  regard  to  the 
article  appropriated,  and  it  must  be  hy 
virtue  of  such  trust  that  the  servant  has 
access  to,  or  control  or  possession  of,  it." 

This  ca.^'e  was  followed  as  authority  in 
State  V.  Winstandley,  155  Ind.  290,  68  N. 
E.  71,  same  case,  154  Ind.  443,  57  N.  £.  109. 

A  substantially  similar  statute  has  been 
construed  by  the  English  courts  to  require 
proof  that  the  money  or  property  appro- 
priated by  an  agent  or  employee  was  re- 
ceived by  him  within  the  scope  of  bis  au- 
'  thority,  in  order  that  the  offense  constitute 
the  crime  of  embezzlement.  It  was  so  con- 
strued in  Rex  v.  Hawtin,  7  Car.  4  P.  281, 
wherein  it  was  held  that  the  Bubsequeni 
appropriation  by  a  servant  of  money  paid 
him  by  a  debtor  of  his  master,  who  be> 
Heved  be  had  authority  to  receive  it.  did 
not  constitute  embezzlement. 

So,  in  Reg.  v.  Wilson,  9  Car.  A  P.  27,  one 
who  was  employed  as  a  town  traveler  and 
collector,  to  receive  orders  from  custom- 
ers, and  collect  pay  therefor,  but  who  had 
no  authority  to  take  or  direct  the  delivery 
of  goods  from  his  employer's  place  of  busi- 
ness, was  not  f^uilty  of  embezzlement  by  di- 
rectiiig  the  delivery  of  an  order  of  gix>ds, 
and  including  only  a  part  thereof  on  his 
invoice,  and  accounting  !fQ.r  that  nortlon,  but 

Digitized  by  LiOOg  IC 


1908. 


SMITH  v. 


STATE. 


<3d 


be>  bj  him,  delivered  to  said  Wililer.  Haley 
testified  fhat  be  told  defendant  that  the 
money  was  the  proceeds  of  the  sale  of  said 
0T;gu),  at  the  time  he  turned  it  over  to 
him.  Haley  farther  testified:  "That  it  was 
the  duty  of  every  salesman  to  report  sales 
to  the  said  J.  H.  Wilder,  at  Dublin,  and  de- 
liver to  him  whatever  was  received  in  ex- 
change for  musical  instruments."  It  ap- 
pears that  Wilder  had  reports  and  settle- 
ments on  all  the  instruments  shipped  to 
Tolar,  except  the  one  organ  in  question,  for 
which  be  bad  neither  received  money,  notes, 
or  other  thing  of  value.  Appellant  never 
turned  over  to  bim  any  monej;  for  the 
organ.  Wilder  testifies  that  Hale^  had  told 
bim  that  be  bad  sold  this  instrumentt  and 
delivered  the  money  to  appellant,  to  be 


him  delivered  to  him,  the  said  Wilder.  It 
appears  further  from  the  testimony  of  Wild- 
er that  it  was  the  duty  of  appellant,  under 
his  contract,  as  well  as  the  duty  of  all  other 
salesmen,  to  report  to  him  (Wilder)  the  sales 
they  made,  and  to  make  settlement  with  bim 
personally  for  such  sales,  and  to  turn  over 
to  htm  personally  the  proceeds  of  such  sales 
every  week.  But  he  says  he  allowed  his 
salesmen  a  good  deal  of  discretion,  and  per- 
mitted them  to  take  notes,  cash,  cattle,  or 
other  property  in  exchange  fbr  instruments 
sold.  He  also  testified  tQat,  soon  after  learn- 
ing that  appellant  bad  received  the  monqr 
for  this  organ  from  Haley,  be  met  him  at 
Dublin,  and  asked  bim  what  he  had  done 
with  the  mon^f  and  if,  in  fact,  Haley  bad 
g^ven  it  to  bim.    Appellant  acknowledged 


not  for  the  portion  not  included,  the  pay 
for  which,  however,  he  collected  and  ap- 
propriated to  his  own  use;  the  court  hold- 
ing that  he  did  not  receive  the  money  on 
aeoount  of  bis  master,  but  all  that  he  did 
in  the  matter  was  adverse  to,  and  in  fraud 
of,  bis  master. 

One  unployed  as  a  carrier  of  mail  be- 
tween certain  points,  who  received  a  letter 
to  be  carried  between  other  points,  did  not 
receive  it  by  virtue  of  his  employment, 
within  the  terms  of  the  statute  relating  to 
embezzlement;  and  was,  therefore,  not  guilty 
of  embezxlemeat  for  afterwards  a^ropriat- 
Ing  it.   Rex  V.  Sallsburg,  6  Car.  &  P.  166. 

A  miller  of  a  gaol,  instructed  not  to  (prind 
grain  unless  it  was  accompanied  1^  a  ticket 
issued  by  his  employers,  but  who  ground 
grain  without  requiring  such  a  ticket,  was 
held  not  guilty  of  larceny  in  appropriating 
the  pay  therefor.  Beg.  t.  Harris,  0  Cox, 
C.  C.  363. 

So,  one  employed  to  lead  a  stallion,  and 
who  was  to  clmrge  a  specified  amount  for  its 
service,  and  who  received  a  substantially  less 
sum  and  appropriated  the  same  to  his  own 
use,  was  held,  in  Rex  v.  Snowley,  4  Car.  & 
P.  390,  not  to  have  thereby  committed  em- 
bezzlement. 

One  who  was  employed  to  take  orders,  but 
who  was  not  authorized  to  take  money  due 
his  employer,  was  held,  in  Rex  v.  Mellish, 
Russ.  ft  R.  C.  C.  80,  not  to  have  been  guilty 
of  embezzlement  for  appropriating  money  so 
received. 

But  where  one  authorized  to  sell  at  fixed 
prices  sold  at  a  different  price,  and  after- 
wards collected  pay  for  the  articles  so  sold, 
and  appropriated  the  same  to  his  own  use, 
he  was  held  guilty  of  ambezzlemeat  where  it 
also  appeared  that  the  principal  authorized 
the  buyer  to  pay  the  employee.  Keg.  v. 
Alton.  2  Car.  ft  K.  413. 

And  in  Rex  v.  Williams,  6  Car.  ft  P.  620, 
an  employee  instructed  to  receive  money  in 
behalf  of  bis  employer  from  a  certain  dass 
of  customers,  who  received  money  from  a 
different  class  of  customers,  and  appro- 
priated it  to  his  own  use,  was  held  guilty 
of  embezzlement. 

Bo,  a  clerk,  authorized  to  receive  money  at 
17L.R^(N.S.) 


home  from  outdoor  customers,  who  receives 
money  away  from  home  from  outdoor  cus- 
tomen,  is  guilty  of  embezzlement  if  he  ap- 
propriates the  money  so  received  to  his  own 
use.   Rex  v.  Beechey,  Ruse,  ft  R.  C.  C.  398. 

The  doctrine  may  be  said  to  be  estab- 
lished by  the  weight  of  authority  that  the 
courts  will  not  rigidly  inquire  into  the  ques- 
tion as  to  whether  or  not  the  money  or  prop- 
erty appropriated  was  received  within  the 
authority  of  the  appropriator,  where  it  ap- 
pears tluit  it  was  received  by  bim  because 
of  his  employment.  In  this  respect  the  cases 
are  more  in  harmony  with  the  doctrine  as 
it  was  applied  in  Smith  v.  State,  than  the 
more  strict  doctrine  applied  and  enunciated 
in  Brady  v.  State. 

Thus,  in  Ker  v.  People,  110  III.  629,  61 
Am.  Rc^.  706,  a  bank  clerk,  who  took  mon(<y 
from  a  bank  vault,  and  appropriated  it  to 
his  own  use,  although  acting  clearly  outside 
his  authority  in  taking  the  money  from  the 
vault,  wae  nevertheless  held  guilty  of  em- 
bezzlement under  a  substantially  similar 
statute.  In  answering  the  contention  that 
the  taking  of  the  money  out  of  the  vault 
by  defendant  was  not  within  his  authority, 
and,  therefore,  constituted  common-law  lar- 
ceny rather  than  embezzlement,  the  court 
aaid:  "No  such  subtle  reasonii^  as  that 
will  satisfy  the  common  understanding.  It 
is  not  denied  tiiat  defendant  converted  to  his 
own  use  large  sums  of  money  and  securities 
bdcmging  to  the  bank  while  he  was  in  its 
employ  as  a  clerk,  and  that  such  funds  did 
in  some  way  come  to  his  possession.  How 
did  he  come  to  get  posseuuion  of  such  funds 
and  securities  for  money  if  it  were  not  by 
virtue  of  his  employmentt  Had  he  not  been 
in  the  employ  of  this  banking  house  be 
could  have  had  no  access  to  their  vaults.  No 
attempt  will  be  made  to  ascertain  defend- 
ant's exact  relation  with  the  liank.  It  is 
enough  to  know  bis  position,  whatever  it 
was,  gave  him  access,  for  some  purposes  at 
least,  to  the  vaults  where  the  funds  and 
securities  were  kept,  and  that  brought  the 
funds  and  securities  embezzled  into  his  pos- 
session, or,  what  is  really  the  same  thing, 
under  his  care,  in  a  measure,  by  virtue  of 
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receiving  the  money  from  Haley,  and  stated 
that  he  took  it  with  him  when  he  went  to 
Ft.  Worth,  and  while  there  he  was  robbni. 

One  Mitchell,  bookkeeper  for  Wilder  at  > 
Dublin,  testified  that  he  had  been  his  book- 
keeper for  a  number  of  years,  and  had 
charge  of  his  books  during  November  and 
December,  1906;  that  this  organ  and  otlier 
instruments  were  shipped  to  Tolar  consigned 
to  appellant,  to  be  sold  for  Wilder,  and,  at 
the  time  of  shipment,  a  notation  was  made 
on  the  stock  book,  showing  to  whom  the 
goods  were  shipped;  that  these  goods  were 
not  charged  to  appellant's  account,  but  hia 
name  was  written,  opposite  the  name  and 
number  of  each  instrument  shipped,  on  the 
stock  book,  thus  showing  to  whom  they  had 
been  shipped;  that  in  their  business  they 
did  not  charge  these  instruments  to  the  sales- 
men taking  same  out  of  the  house  other 
than  to  mark  their  names  on  the  stock  book, 


opposite  the  instrument  shipped.    It  was 

ithe  claim  and  defense  of  appellant  that  he 
had  borrowed  this  money  from  Haley,  and 
,  that  same  was  a  personal  loan  from  Halej 
to  him,  and  that  he  had  no  knowledge  that 
the  money  in  question  belonged  to  Wilder. 
On  this  question  the  appellant  testifies  as 
follows:  "That  he  asked  said  Haley  if  he 
had  any  money,  and  he  replied  that  he  did; 
that  he  then  asked  him  if  he  would  loon 
him  $60  or  $7fi,  and  he  said  he  would ;  that 
the  said  Haley  then  counted  out  to  him  the 
said  sum  of  $65  in  bills,  and  asked  him  iC 
they  would  be  enough,  and  be  told  him  it 
would;  that  he  did  not  know  whose  money 
it  was  at'  the  time  he  borrowed  same,  but 
supposed  it  was  Haley's,  and  he  told  Haley 
he  would  pay  it  back  to  him  in  a  few  days; 
that  then  he  went  to  the  house  at  Dublin, 
about  a  week  after  said  transaction,  and  J. 
H.  Wilder  asked  him  what  he  had  done  with 


employment,  and  not  otherwise,  that  he  got 
possession  of  hli  employers*  money  and  se- 
ourities,  and  converted  the  same  to  his  own 

use;  and  that  is  embezzlement." 

To  the  same  effect,  also,  is  People  v. 
Butts,  128  Mich.  208,  87  N.  W.  224,  where- 
in the  secretary  of  a  corporation  was  held 
to  be  guiltpr  of  statutory  embezzlement 
for  appropriating  funda  of  the  corpora- 
tion to  his  own  use,  although,  under  the 
l^-UwB  oi  Uie  corporation,  ne^  as  aeere- 
taiy,  had  no  right  to  the  possession  of  the 
funds,  and  they  came  into  hia  possession 
contrary  to  the  terms  of  these  by-laws.  The 
objection  that  the  money  did  not  come  into 
defendant's  hands  while  acting  within  his 
authority  was  said  to  be  of  no  merit  where 
it  appeared  that  in  the  practical  manage- 
ment of  the  business  the  funds  he  appro- 
priated did  come  into  his  hands  because  of 
his  position. 

Bo,  in  Morse  v.  Com.  (Ky.  App.)  Ill  S. 
W.  714,  a  traveling  salesman  for  a  whole- 
sale liquor  house,  who  had  no  authority  to 
collect  for  ihe  house,  was,  nevertheless,  held 
guilty  of  embezzlement  for  issuing  certifi- 
cates in  the  name  of  his  principal  for  the 
sale  of  liquor  in  bond,  collecting  money 
thereon,  and  neither  informing  his  employers 
of  the  sale,  nor  remitting  to  them  any  part 
of  the  proceeds.  As  to  the  point  that  de- 
fendants acts  would  not  constitute  embez- 
zlement because  outside  of  his  authority,  the 
court  said :  "Nor  is  the  point  well  taken 
that,  because,  under  the  contract,  appellant 
was  not  permitted  to  collect  anything  ex- 
cept commissions,  he  could  not  be  guilty  of 
embezzlement  in  collecting  and  converting 
to  his  own  use  money  which,  as  agent,  he 
had  no  right  to  collect.  It  would  be  giving 
a  very  narrow  and  inefficient  construction  to 
the  statute  to  hold  that,  wlien  an  agent  of 
a  corporation,  by  virtue  of  his  agency,  was 
placed  in  a  position  where  he  might  collect 
money  for  the  corporation,  he  could  not  bo 
charged  with  the  crime  of  embezzlement  if 
his  contract  provided  that  he  should  not 
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have  the  right  to  collect.  It  is  manifest 
that,  if  appellant  did  in  fact  obtain  any 
money,  ...  he  was  enabled  to  get  it 
because  he  represented  himself  as  the  agent 
of  the  company;  and  if,  as  such  agent,  and 
in  the  course  of  liis  employment,  he  collected 
money  for  the  company  represented  by  him, 
and  converted  it  to  his  own  use,  he  com- 
mitted the  offense  denounced  by  the  statute. 
The  mcmey  collected  by  him,  if  any,  came 
into  his  possession  by  virtue  of  his  agency; 
and  he  will  not  be  allowed  to  escape  the 
penalty  of  converting  it  to  his  own  use  upon 
the  ground  that  he  was  not  autlmrized  by 
the  company  to  collect  it,  although  in  fact 
he  did  collect  it  as  agent." 

Although  the  foregoing  case  does  not  ap- 
ply the  term  "estoppel"  to  the  doctrine  enun- 
ciated, yet  it  is  apparently  based  upon  that 
doctrine.  In  this  oonnecticm,  it  is  worthy 
of  note  that  the  doctrine  of  estoppel  as  to 
this  class  of  cases  is  well  established  in 
California,  and  it  is  there  held  that  one  who 
received  money  or  property  as  the  agent  or 
servant  of  another,  and  who  appropriated 
it  to  liis  own  use,  is,  on  a  prosecution  for 
embezzlement  because  thereof,  estopped  from 
denying  that  the  act  was  within  the  scope 
of  his  authority,  or  that  he  actually  received 
it  as  agent  or  servant.  Ex  parto  Hedley,  31 
Cal.  108;  People  t.  Treadwell,  69  Cal.  226, 
10  Pac.  502;  People  r.  Gmllagher,  100  Cal. 
466,  36  Pac.  80. 

People  V.  Gallagher,  supra,  on  this  sub- 
ject, quotes  with  approval  Bishop  on  Crimi- 
nal Law.  3d  ed.  §'367,  as  follows:  "In  rea- 
son, whenever  a  man  claims  to  be  a  sen'ant 
while  getting  into  his  possession  by  force  of 
this  claim  the  property  to  be  embezzled,  he 
should  be  hdd  to  be  such  on  his-  trial  for 
the  embezzlement.  Why  should  not  the  rule 
of  estoppel,  known  throughout  the  entire 
civil  department  of  our  jurisdiction,  apply 
in  the  criminal  T  If  it  is  applied  here,  then 
it  settles  the  question;  for,  by  it,  when  a 
i  man  has  received  a  thing  from  another  un- 
[der  a  claim  of  agency,  he  cannot  turn  aronnd 
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the  money  he  had  borrowed  from  Haley." 
He  also  nays,  in  substance,  that  Wilder  then 
told  him  that  the  money  belonged  to  him, 
and  for  him  not  to  pay  Hali^,  but  to  pay  it 
to  him  (Wilder),  and  that  he  then  told 
Wilder  that  was  the  first  he  knew  of  it  h?.- 
ing  his,  and  that  he  told  Wilder,  then,  to 
charge  it  to  his  personal  account,  and  hn 
agreed  to  do  so.  The  court  gave  an  unex- 
ceptional charge  in  the  case,  in  which  he 
submitted  every  defensive  matter  arising 
under  the  facts,  including,  in  substance,  the 
only  two  special  chaTges  requested  by  oonn- 
sel  for  appellant. 

On  motion  for  a  new  trial,  counsel  for  ap- 
pellant raised  the  question  that  the  verdict 
is  unsupported  by  the  evidence,  and  that  the 
facta  will  not  sustain  a  conviction  for  em- 
beolement.  ^niis  matter  is  raised  in  the 
fourth  ground  of  his  motion  for  new  trial,  as 
follows:  **BecauBe  the  verdict  of  the  juiy  is 

and  tell  the  principal  asking  for  the  thing, 
'Sir,  I  was  not  your  agent  in  taking  it,  but 
a  deceiver  and  a  scoundrel.' " 

In  tjtate  t.  Costln,  80  N.  C.  611,  one  who 
received  money  out  of  his  ordinary  course 
of  employment,  but  in  pursuance  of  special 
directions,  was  held  guilty  of  embezzlement. 
The  eourt  said:  "The  language  of  tlie  stat- 
ute in  respect  to  the  possession  of  the  money, 
goods  and  chattels,  and  credits  named  is, 
'which  shall  have  come  into  his  possession, 
or  under  his  care,  by  virtue  of  such  oflSoe.or 
employment.'  The  possession  and  care  are 
not  confined  to  such  as  come  in  the  ordinary 
course  of  business,  but  as  well  such  as  come 
by  virtue  of  the  relation.  The  words  Tiy 
virtue'  are  very  broad,  and  serve  well  to 
effectuate  the  object  for  which  they  were 
employed.  ...  An  agent,  clerk,  or  serv- 
ant cannot  thus  throw  off  his  relation  to  his 
employer  and  evade  the  statute.  It  does 
not  lie  in  the  mouth  of  the  defendant  to  say 
that  he  did  not  sell  the  shoes  for  his  em- 
ploTera,  and  the  money  was  not  theirs.  He 
is  estopped  in  this  respect.  He  cannot  be 
allowed  thus  to  take  advantage  of  his  own 
wrong  and  evade  the  law.  Nullus  com- 
modum  capere  potest  de  injuria  sua  propria 
is  a  wholesome  maxim  of  the  law,  and  we 
see  no  substantial  reason  why  it  should  not 
apply  in  a  ease  like  ttus.** 

This  question  was  raised  in  Barton  t. 
People,  78  N.  Y.  877,  in  the  prosecution  of 
B  cashier  of  a  bank  and  also  a  savings  in- 
stitution, for  embezzling  funds  intrusted  to 
him  for  the  savings  institution;  but  the  case 
was  disposed  of  on  the  ground  that  the  evi- 
dence showed  that  the  defendant  received 
the  money  as  Uie  cashier  of  the  bank,  and 
not  as  cashier  of  the  savings  institute,  and 
that,  as  he  api»x»priated  the  money  to  the 
use  of  the  bank,  he  was  not  guilty. 

The  doctrine  was  also  applied  in  State  v. 
Jennings,  98  Mo.  493,  11  S.  W.  080,  wherein 
it  was  held  that  a  statute  similar  to  the 
one  involved  in  SMrrH  v.  State  covered  the 
rpceipt  of  properW  by  an  agent  or  employee 
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wholly  unsupported  by  the  evidence  In  this : 
That,  before  the  jury  would  he  authorized  to 
convict  tbe  defendant,  they  must  find  from 
the  evidence  that  the  defondnnt,  by  virtue  of 
his  agency,  was  charged  with  the  duty  .of  re- 
ceiving the  particular  money  in  question, 
when  the  evidence  wholly  fails  to  show  that 
defendant,  by  virtue  of  his  employment  or 
agency  under  the  said  Wilder,  was,  at  any 
time,  chargeable  with  the  duty  of  receiving 
money  or  property  from  the  other  agents  and 
employees  of  the  said  Wilder;  but,  on  the 
contrary,  the  whole  evidence  shows  that  he 
was  not  charged  with  said  duty,  but  that 
each  salesman  was  required  to  report  to  said 
Wilder  on  his  own  account,  and,  if  the  said 
Smith  undertook  to  deliver  the  money  in 
question  to  the  said  Wilder,  for  the  said 
Haley,  he  did  so,  not  under  and  by  virtue  of 
his  employment  with  Wilder,  and  not  be- 
'  cause  he  was  chargeable  with  the  duly  so  to 

"in  consequence  of  his  employment,"  and 
that,  therefore,  one  who  received  money  for, 
and  in  behalf  of,  his  employer,  after  the  ter- 
mination of  his  empl(^p!ient,  and  who  ap- 
propriated it  to  his  own  use,  is  guiltjr  of 
statutory  embezzlement  because  he  received 
it  in  consequence  of  his  emplovment. 

And  irf  Strobhar  v.  State  (Fla.)  47  So.  4, 
a  similar  statute  watt  held  to  cover  prop- 
erty or  money  received  by  an  agent  or  em- 
ployee "in  the  nature  of  his  employment;" 
and  that  an  indictment  charging  the  receipt 
of  money  or  properly  by  one  in  the  nature 
of  his  employment  was  sufficient  compliance 
with  the  statute. 

This  doctrine  was  also  recognized  in  Mc- 
Aleor  v.  State,  46  Neb.  116,  64  N.  W.  358, 
wherein  the  court  criticized  an  instruction  to 
the  jury  because  it  did  not  include  the  ele- 
ment that  the  money  alleged  to  have  been 
embezzled  must  have  come  into  defendant's 
bands  by  virtue  of  his  employment. 

In  Johnson  v.  State,  0  Bast  279,  the  stat- 
ute was  held  not  to  apply  to  one  who  re- 
ceived property  under  a  mere  casual  employ- 
ment. The  case  was  disposed  of  on  this 
ground  rather  than  on  the  ground  of  lack  of 
authority. 

It  is  well  settled  that  an  indictinent  for 
embezzlement  mu»t  allege  that  the  property 
or  money  which  the  defendant  is  charged 
with  having  embeuled  came  into  his  hands, 
by  virtue  <»  some  confidential  relation  with 
the  owner.  In  none  of  the  cases,  however, 
which  pass  upon  the  sufTiciency  of  an  in- 
dictment in  such  a  case,  is  it  held  that  an 
indictment  must  allege  that  the  money  or 
property  was  received  within  the  scope  of 
defendant's  authority.  People  v.  Hcmple,  4 
Cal.  App.  120,  87  Pac.  227;  Griffin  v.  State. 
4  Tex.  App.  390;  People  v.  Allen,  5  Denio. 
76;  State  v.  Roubles.  43  La.  Ann.  200,  2ft 
.Vm.  St.  Rep.  179,  9  So.  435;  Moore  v.  United 
States,  160  U.  S.  268,  40  L.  ed.  422,  16  Sup. 
Ct.  Rep.  294;  United  States  v.  Allen,  150 
Fed.  1B2. 
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do,  but  as  an  accommodation  to  the  said 
Haley."  We  do  not  believe  that  this  conten- 
tion can  be,  or  should  be,  sufitained.  That 
the  appropriatton  of  the  money  was  wilful 
and  corrupt  is  not  only  affirmed  by  the  ver- 
dict of  the  jury,  but  is  ibown  by  the  evi- 
dence, in  our  judgment,  pnKitically  beyond 
controversy.  Our  statute,  on  the  subject  of 
embezzlement,  provides:  "If  any  officer, 
agent,  clerk,  or  attora^  at  law  or  in  fact 
of  any  incorporated  oompany  or  institution, 
or  any  clerk,  a^ent,  attorney  at  law  or  in 
fact,  servant^  or  emplt^ee  of  any  private 
person,  oopartnership,  or  joint-stock  associa- 
tion, or  any  consignee  or  bailee  of  money  or 
property,  shall  embezzle,  fraudnlentiy  misap- 
ply, or  convert  to  his  own  use,  without  the 
consent  of  Us  principal  or  employer,  any 
money  or  property  of  audi  principal  or  em- 
ployer which  may  have  come  into  his  posses- 
sion or  be  under  his  cwre  by  virtue  of  such 
office,  agency,  or  employment,  he  shall  be 
punished  in  fhe  same  manner  as  if  be  had 
committed  a  theft  of  such  moncgr  or  prop- 
erty." Penal  Code^  art  938. 

tha  question  arises,  then,  under  the  facts 
of  this  case.  Did  the  money  in  question  come 
into  the  piMsession  of  appelant  by  "virtue  of 
audi  office,  agency,  or  employment!"  The 
aflbmative  of  this,  we  think,  under  the  evi- 
dence is  indisputable.  The  practically  un- 
contradicted evidence  shows  that  appellant 
was  in  charge  of  the  business  at  Tolar,  and 
in  custody  and  ccmtrol  of  this  organ,  1^  vir- 
tue of  his  employment  It  is  shown  by  the 
evidence  that,  when  the  organ  was  taken 
from  the  building  1^  Qdey,  it  was  done  by 
appellant's  consent.  It  is  shown  that  this 
organ,  as  well  as  oUier  property  at  Tolar, 
had  been  charged  upon  the  atock  book  as  be- 
ing in  possession  of  appellant.  Haley  (the 
man  who  took  the  organ  from  the  possession 
of  appellant  by  appcdlant's  consent)  returns 
with  the  money,  representing  the  value  of 
tiie  organ,  and,  knowing  the  employment 
and  relation  of  appellant,  tihat  he  was  in 
control  of  the  business  at  Tolar  as  the  agent 
of  Wilder,  knowing  that  he  had  received 
the  organ  from  appellant  and  by  Us  eon- 
sent,  and  the  trust  relation  and  agency  be- 
tween appellant  and  Wilder,  delivers  the 
mon^  to  him,  for  the  purpose  of  be- 

ing transmitted  and  paid-  to  WUder.  Was 
such  receipt  of  the  mon^  by  appellant  by 
virtue  of  his  office,  agency,  or  employment? 
We  think  it  must  be  so  held.  WMIe  there 
are  some  expressions  in  the  opinions  of  this 
court  vUeh  might,  without  careful  analysis, 
seem  to  lend  some  support  to  the  contrary 
of  the  view  here  exinressed,  it  is  not  be- 
lieved that,  as  applied  to  the  fticts  of  this 
case,  they  are  in  oimflict  with  the  rule  here 
laid  down.  In  the  case  of  Brady  v.  State, 
21  Tex.  App.  860,  1  S.  W.  462.  Judge  Hurt 
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lays  down  this  rule:  "To  constitute  embezzle- 
ment, under  the  Code  of  tliis  state,  the  con- 
version must  be  of  money  or  other  property 
of  the  principal  or  employer,  and  it  must 
have  come  into  the  possession  of  the  agent 
or  employee  by  virtue  of  his*  agency  or  em- 
ployment." And,  as  applied  to  the  facts  of 
that  case,  he  htdds,  in  substance,  that  no 
such  relations  were  shown.  In  tiiat  ease  it 
seetns  tiiat  the  appellant  presented  Dahlich  a 
bill  or  account  against  him,  in  favor  of  his 
employer  (Patterson),  for  the  price  of  a  bale 
of  cotton.  It  seems  that  Dahlich,  knowing 
the  bill  to  be  due  and  owing  to  Patterson, 
and  knowing  that  defendant  was  or  had  been 
in  the  employ  of  Patterson,  and  believing  de- 
fendant authorized  to  collect  the  money,  paid 
it  to  him;  tmt  it  appears  from  the  testimony 
of  Patterson  that  Brady  was  not  authorised 
to  present  the  bill  or  collect  said  mon^,  and 
his  collection  of  same  was  without  any  au- 
thority from  him.  Quoting  from  the  &ets 
as  they  appear  in  the  opinion,  we  find  the 
followhog:  "I  never  authorized  Um  to  eol- 
lect  this  money,       ^  autiiority  to 

recdve  it.  Ha  acted  outside  and  beyond  Us 
empl<^rment  by  me."  Clearly,  in  any  ease 
where  the  mcm^  waa  received  outside  of 
and  beyond  the  terms  of  employment,  it  can- 
not be  held  tiiat  it  came  into  the  possession 
of  the  agent  by  virtue  of  his  office^  agemsy, 
or  employment. 

A  proper  solution  of  the  decision  in  this 
case  can  only  be  anived  at  a  fair  and 
reasonable  oonatruetion  d  our  own  statute, 
having  in  mind  the  crime  denounced  i% 
and  its  proper  constituent  elements.  It  was 
said  1^  Judge  Winkler,  as  far  back  as  1878, 
in  the  case  of  Griffin  v.  State,  4  Tisx.  App. 
390:  "The  only  safe  gnide  in  determining 
what  constitutes  the  crime  of  embezzlement, 
and  what  persons  are  amenable  to  the  charge, 
is  to  be  found  in  our  own  Code  and  statutes, 
and  in  the  adjudications  thereupon.  Deci- 
sions of  other  states  are  to  be  consulted  with 
great  caution,  in  view  of  the  veiy  diverse 
character  of  tlirir  enactments  on  this  •ob- 
ject.'* We  think  our  statute  was  intended 
to  inelnde  and  embrace  cases  where  money 
was  received  by  virtuo  of  the  express  terms 
of  the  employment  or  agency,  or  where  such 
mon^  was  received  hy  virtue  of  the  implied 
authority  of  the  agent,  or  the  authority  fair- 
ly and  reasonably  resulting  from  the  express 
terms  of  Us  em^oyment  or  ageaey;  and  that 
the  better  view  is,  that»  where  audh  monqr 
was  received  by  autiiority,  either  direct,  or 
such  as  might  he  rea8<mably  implied  from 
the  situation  of  the  parties  and  their  course 
of  dealing,  having  in  view  tiieir  position  and 
attitude  and  the  confidential  nature  of  their 
relations,  in  every  sueh  ease  it  ought  to  be 
held  that  such  money  or  property  waa  in  the 
care  of  such  agent,  by  virtue  of  sudi  offie^ 
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agency,  or  employment.  In  other  words,  a 
reasonable  rule  of  interpretation  ought  to  be 
employed  in  testing  this  statute.  Such  a 
rale,  if  it  may  fairly  be  adopted,  having  in 
mind  the  language  of  the  Code,  ought  to  ob- 
tain as  would  discourage  defalcation,  and 
protect  the  employer  and  society.  It  ought 
not  to  be  required  by  the  state  Uiat  in  prose- 
cutions for  embezzlement  it  should  be  in 
peril  of  sustaining  defeat  in  a  just  prose- 
cution, because  of  some  technical  lack  of 
specific  authoril^  in  respect  to  some  particu- 
lar act,  if,  under  all  the  circumstances,  such 
authority  might  reasonably  be  implied  and 
found  as  a  fact  by  the  jury  in  the  light  of 
the  relation  existing  between  the  parUea. 
To  hold  any  other  rule  would  frequently,  if 
not  oniversally,  make  It  impossible  to  con- 
vict in  the  moat  flagrant  case  of  einber.2le- 
ment.  If  we  only  suppose  a  bank  cashier, 
collector,  bookkeeper,  clerk,  or  agent  to  have 
stolen  the  bank's  money,  if  in  such  case  a 
defendant  could  defeat  a  prosecutjon,  on  the 
claim  that  the  particular  act  was  somewhat  i 
beyond  the  precise  and  express  limits  of  his 
particular  duties,  though  the  money  and 
funds  in  fact  came  to  him  according  to  the 
customs  and  usages  of  the  institution,  by 
the  color  of  his  authority,  and  by  means  of 
bis  nnployment,  the  result  would  be  to  ren- 
der the  statute  a  vain  and  foolish  and  idle 
thing.  Nor  do  we  believe  there  is  any  well- 
considered  authority  holding  to  the  contrary. 
Under  the  old  common-law  system,  in  some 
jurisdictions,  where  the  shadow  was  more 
important  than  the  substance,  and  where 
hi^y  technical  rules  seem  to  be  the  deligbt 
of  the  profesuon,  such  a  doctrine  did  once 
obtain. 

In  discussing  the  question  of  receipts  In 
excess  of  authority,  tbe  following  appears  in 
10  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  091: 
"Some  courts  have  held  that  it  is  not  em- 
bezzlement under  such  a  statute  for  a  serv- 
ant, agent,  or  other  person  to  convert  proper- 
ty if  in  receiving  the  same  he  acted  in  ex- 
cess of  his  authority,  or  contrary  to  his 
master's  or  employer's  direction."  This  is 
supported,  among  otiier  cases,  by  the  case 
of  Bex  V.  Snowley,  4  Car.  &  P.  390  ( Parke, 
J.)  It  is  also  stated  that  this  case  was  fol- 
lowed in  two  other  English  cases  cited  by 
tbe  author,  but  the  author  says:  "Other 
courts  have  taken  a  different  view,  and  have 
held  that  a  man  may  receive  property  by 
virtue  of  his  employment,  or  in  the  course 
of  his  employment,  within  the  meaning  of 
such  a  statute,  though  in  receiving  it  he  acts 
iu  excess  of  his  authority."  This  rule  is 
supported  by  many  English  cases,  one  of 
which  in  express  terms  overrules  tbe  earlier 
case  of  Bex  v.  Snowliy.  The  only  cases 
cited  in  America  by  the  author  of  this  woik 
are  in  support  of  the  dootrine  tiiat,  if  the 
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property  was  received  by  virtue  of  the 
agent's  employment,  or  in  the  course  of  his 
employment,  such  receipt  was  in  the  mean- 
ing of  the  statute,  though  in  teceiving  it  he 
acts  in  excess  of  his  authority.  Ex  parte 
Hedley,  31  Cal.  109;  Ker  v.  People,  110  III. 
629,  61  Am.  Rep.  706.  This  doctrine  is  a  rea- 
sonable, just,  and  fair  rule,  and  seems  to  be 
well  supported  by  authorities.  Nor  do  we 
understand  that  the  rule  laid  down  in  the 
Cyclopedia  of  Law  t  Procedure,  vol.  16,  p. 
494,  is  out  of  harmony  with  the  views  here 
expressed.  On  the  contrary,  as  we  under- 
stand tbe  author,  he  expressly  affirms  the 
construction  which  we  here  place  on  this 
statute.  In  subd.  F,  p.  403,  the  author  says: 
"If  a  servant,  clerk,  or  agent  has  mere- 
ly the  custody  of  the  money  or  goods,  which 
he  feloniously  appropriate,  tbe  offense  is 
larceny;  if  he  has  the  possession,  it  is  em- 
bezzlement. Under  the  English  statutes, 
and  those  of  some  of  tbe  United  States,  it 
is  held  that  the  property  embezzled  must 
have  come  into  the  possession  of  the  servant 
from  one  other  than  the  master,  for,  if  it 
has  first  come  into  tbe  possession  of  the  lat- 
ter, the  conversion  by  the  servant  is  larceny, 
and  not  embezzlement;  but  the  weight  of 
modem  authority  is  to  the  contrary."  The 
author  also  lays  down  the  rule  which  is  in 
strict  harmony  with  our  statute:  "In  order 
to  constitute  embezzlement  the  accused  must 
occupy  the  designated  fiduciary  relation,  and 
the  money  or  property  must  belong  to  his 
principal,  and  come  into  tbe  possession  of 
the  accused  by  reason  of  such  employment."  ■ 
The  author  quoted  also  cites  with  approval 
the  case  of  Rex  v.  Beacall,  1  Car.  k  P.  464, 
which  says:  "If  a  servant  receives  money 
on  his  employers'  account,  and  embezzles  it» 
he  is  guilty  of  a  felony,  though  his  employ- 
ers had  no  right  to  it,  and  were  wrongdoers 
in  receiving  it." 

The  only  case  we  faave  found  which,  by  its 
language,  might  seem  to  be  out  of  harmony 
with  the  view  here  expressed,  is  tbe  case  of 
Goodwyn  v.  State  (Tex.  Crim.  App.)  64  S.  W. 
261.  In  that  case  Goodwyn  was  indicted  for 
(Bnbezzling  $2S,  the  property  of  M.  P.  Griffin, 
who  was  justice  of  ike  peace.  It  seems  tliat 
Griffin,  the  justice  of  the  peace,  gave  certain 
mon^  to  one  Zulcb  to  hand  to  Goodwyn,  to 
be  delivered  to  the  county  treasurer  of  Madi- 
son county.  In  the  opinion  this  language 
appears:  "Appellant's  fourth  proposition  is: 
'The  money  was  not  the  property  of  Griffin 
nor  of  Zulcb,  but  the  proof  showed  it  be- 
longed to  Madison  county;  and,  for  want  of 
proof  of  Madison  county  or  E.  E.  Day,  its 
treasurer,  the  court  erred  in  failing  to  in- 
struct the  jury  to  return  a  verdict  of  ac- 
quittal.'" Now,  at  first  blush,  this  might 
sean  to  be  analc^us  to  the  case  here, 
and  there  aii^t  eeem  to  be  some  plausibility 
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in  the  eontetition  tbat  the  money  here 
charged  to  have  been  embezzled  in  fact  be- 
longed to  Haley,  who  bad  given  it  to  ap- 
pellant to  be  delivered  to  Wilder.  Judge 
Brooks  evidently  thought  it  unnecessary  to 
state  the  grounds  upon  which  he  held,  in 
that  case,  that  the  money  belonged  to 
Griffin,  and  not  to  the  county.  A  moment's 
reflection,  it  senns  to  ua,  ahould  be  sufficient 
to  disclose  the  difference  of  the  cases.  Grif- 
fin was  a  public  official  in  Madison  county. 
His  relation  to  the  county  was  personal,  and 
due  to  his  election  and  qualification  as  an 
officer  of  tiiat  county.  He  had  no  authority 
to  pay  funds  or  money  belonging  to  the 
county  to  anyone,  except  some  person  au- 
thorized by  law  to  receive  it;  and,  therefore, 
when  he  delivered  the  money  to  someone  else, 
to  be  delivered  to  Madison  county,  such 
money  remained  his  money  and  continued 
his  property,  and  never  was  the  money  of 
Madison  eount?  until  It  readied  the  treas- 
urer of  said  county. 

We  believe  that  the  court  did  not  err  in 
overruling  appellant's  motion  for  a  new 
trial,  and  that,  under  the  facts  aa  here  pre- 
aented,  the  charge  of  the  court  was  sufficient, 
and  that  the  verdict  and  judgment  were 
abundantly  sustained  by  the  evidence.  So 
believing,  the  verdict  and  judgment  of  the 
court  bqlow  ought  to  be,  and  i«  in  all  things, 
hereby  affirmed. 

DavtdBOD,  P.  J.,  dissenting: 

I  respectfully  dissent  from  the  opinion 
of  my  brethren.  Appellant  was  charged,  as 
agent  and  employee  of  a  private  person,  to 
wit,  J.  H.  Wilder,  with  embezzling  the  sum 
of  $6S,  which  money  had  come  into  his  pos- 
session, and  was  under  his  care,  by  virtue 
of  said  agency  and  employment.  The  facts 
show  that  Wilder  was  engaged  in  the  sale 
of  musical  instruments  at  Dublin,  in  Erath 
county,  and  had  been  so  engaged  for  some 
years ;  that  J.  V.  Haley  and  appellant  were 
both  working  for  him  in  the  capacity  of 
traveling  salesmen,  during  the  year  1006. 
At  some  time  in  the  fall  of  1906,  Wilder 
shipped  some  pianos  and  organs  to  Tolar, 
Hood  county,  and  rented  a  house,  and  opened 
up  a  Imuieb  business  there,  or,  rather,  he 
made  it  a  distributing  point  for  sales  of  in- 
struments made  in  the  territory  surround- 
ing Tolar.  Haley  and  appellant  were  his 
traveling  salesmen  in  that  territory ;  the  in- 
struments being  shipped  to  Tolar  in  care  of 
appellant.  Witness  had  reports  and  settle- 
ments on  all  the  instruments  shipped  to 
Tolar,  except  one  organ  for  which  he  had 
neither  money,  notes,  or  other  thing  of  value. 
Appellant  never  turned  over  to  him  any 
money  for  the  organ.  Wilder  further  testi- 
fies that  Haley  had  told  him  tliat  he  had  sold 
naid  instrument,  and  delivered  the  money 
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to  appellant,  to  be  delivered,  appellant, 
to  the  said  Wilder;  that  Haley  never  wrote 
witness  anything  about  the  matter,  and  that 
be  (witness)  had  never  heard  of  the  trans- 
action until  about  the  1  st  of  December ; 
tbat  the  organ  in  question  was  never  charged 
to  appellant  on  his  personal  account,  but 
was 'charged  to  him  on  the  general  stock 
book.  This  witness  paid  all  his  salesmen's 
traveling  expenses  and  salary  when  they 
were  working  as  salesmen,  as  was  appellant 
at  the  time  of  this  transaction.  This  wit- 
ness further  states  it  was  the  duty  of  ap- 
pellant, under  his  contract,  as  well  as  the 
duty  of  all  other  salesmen,  to  report  to  hinn 
(Wilder)  the  sales  they  made,  and  to  make 
settlement  with  him  personally  for  such 
sales,  and  to  turn  over  to  him  personally 
the  proceeds  of  such  sales  every  week.  He 
says  he  allowed  his  salesmen  a  good  deal  of 
discretion,  and  permitted  them  to  take  notes, 
cash,  cattle,  or  other  property  in  exchange 
for  instruments  sold,  but  required  them  to 
report  to  him  and  make  settlements  with 
him  personally  for  any  such  sales,  and  that 
they  usually  came  in  to  the  house  at  Dublin 
once  per  week  to  make  settlements  for  sales 
that  were  made  during  that  week.  Said 
he  never  had  any  settlement  concerning  the 
organ  in  question,  and  learned,  about  De- 
cember 1st,  tbat  appellant  had  received  the 
money  for  same,  but  he  never  delivered  the 
money  or  its  equivalent  to  him.  Soon  after 
learning  that  appellant  had  received  the 
money,  he  met  him  in  Dublin,  and  asked 
him  what  he  had  done  with  it,  and  further 
asked  him  if  Haley  had,  in  fact,  given  him 
the  money,  which  appellant  acknowledged, 
and  said  that  he  took  it  with  him  when  he 
went  to  Ft.  Worth,  and,  while  there,  vaa 
robbed. 

Mitchell,  the  bookkeeper  for  Wilder  at 
Dublin,  testified:  That  he  had  been  book- 
keeper for  Wilder  at  Dublin  for  a  number 
of  years,  and  had  charge  of  the  books  during 
November  and  December,  1906.  The  books 
did  not  show  that  \Vilder  had  ever  received 
anything  for  this  particular  organ.  That 
this  organ  and  other  instruments  were 
shipped  to  Tolar  to  appellant,  to  be  sold  for 
Wilder,  and  at  said  time  were  marked  on 
the  stock  book,  showing  to  whom  shipped. 
That  same  were  not  charged  to  appellant's 
account,  but  appellant's  name  was  writ- 
ten opposite  the  name  and  number  of  the 
instruments  shipped,  on  the  stock  book,  thus 
showing  to  whom  said  instrument  had  been 
shipped.  That  in  their  business  they  did 
not  charge  these  instruments  to  the  salesmen 
taking  same  out  of  the  house  other  than 
mark  tlieir  names  on  the  stock  books  op- 
posite the  instrument.  Haley  testified: 
That,  some  time  in  the  early  part  of  De- 
cember, along  about  the^l«t  of  the  month. 
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lie  wu  a  traveling  Baleaman  of  pianos 
and  organs  for  J.  H.  Wilder,  of  Dublin, 
Erath  county,  Texas;  that,  prior  to  the 
lit  of  November,  1906,  Wilder  had  shipped 
aereral  pianos  and  organs  to  Tolar,  Hood 
oounfy,  and  placed  them  in  a  rented 
storehouse  for  sale;  that  appellant  was 
in  charge  of  the  house  for  said  Wilder,  and 
was  also  at  the  same  time  a  traveling  sales* 
man  for  the  sale  of  said  instruments,  for 
thnr  mutual  employer  Wilder;  that  they 
sold  said  instruments  from  wagons,  through- 
out the  country,  to  farmers,  and  other  par- 
ties wishing  to  hoy;  that,  about  the  1st  of 
Korember,  consent  of  appellant^  he 
took  an  organ  from  the  house  at  Tolar,  and 
sold  It  to  a  farmer  living  near  said  town, 
and  receiving  himself  Uie  oash  in  payment 
for  it;  that,  on  returning  to  Tolar,  after 
making  the  sale,  the  appellant,  witness,  and 
Gap.  Smith  (also  a  witness  in  the  case)  were 
at  their  bmuding  house  in  Tolar;  that  ap- 
pellant stated  to  witness  Uiat  he  was  going 
in  to  headquarters  at  Dublin  on  the  6  o'clock 
afternoon  train,  whereupon,  he  (witness) 
naked  appellant  if  he  would  take  some  money 
to  Wilder  for  him  (witness),  and  thereby 
save  buying  a  draft  or  money  order  for  same, 
to  which  appellant  assented,  and  thereupon 
witness  turned  over  to  appellant  the  sum  of 
9BS.2S,  to  6e,  1^  him,  delivered  to  the  said 
J.  H.  Wilder.  He  further  testifies  that 
it  was  the  duty  of  eadi  salesman  to  make 
reports  of  their  own  sales  to  Wilder  at 
Dublin,  and  to  deliver  to  him  whatever  re- 
ceived in  exchange  for  musioal  instruments 
sold.  This  witness  says  he  wrote  Wilder 
the  next  day  after  the  above  transaction,  but 
Wilder  testifies  he  never  received  the  letter. 

The  witness  Cap.  Smith  testified :  That  ap- 
pellant stated  to  Hal^  at  tiie  boarding 
house  that  he  would  like  to  borrow  some 
money  from  him  (Haley).  Haley  told  him 
he  did  not  have  any  to  loan,  but  stated  he 
had  some  money  belonging  to  Wilder,  and 
appellant  stated  he  was  going  to  Dublin  on 
the  S  o'rlock  train,  whereupon  Haley  asked 
appellant  if  he  would  take  the  money  to 
Wilder  for  him  (Haley),  and  ther^y  save 
expense  of  buying  exchange  or  money  order. 
To  this  appellant  agreed,  and  Haley  then 
gave  appellant  $6S  and  some  cents.  Appel- 
lant testified;  That  he  was  working  for 
Wilder,  as  was  Haley,  and  that  th^  were 
salesmen,  and  testified  practically  as  did 
Smith  with  reference  to  the  borrowing  trans- 
action, except  that  he  testified  positively 
that  Haley  loaned  him  the  money;  that 
he  did  not  know  whose  money  it  was  at  the 
time  he  borrowed  it,  but  supposed  it  was 
Haley's,  and  told  Haley  that  he  would  pay 
it  back  to  him  in  a  few  dayi.  That  he  went 
into  the  house  at  Dublin  about  a  week  after 
said  transaction,  and  Wilder  asked  him 
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about  the  money  he  borro^ved  from  Haley. 
Witness  told  him  he  had  spent  part  of  it, 
and  had  part  of  it,  and  would  pay  Baity  as 
soon  as  he  got  the  money  on  some  Mies. 
That  Wilder  then  told  him  that  the  mon^ 
belonged  to  him,  and  for  appellant  not  to 
pay  Haley,  but  to  pay  it  to  him  (Wilder) ; 
that  Haley  had  not  paid  him  for  the  organ 
he  had  sold.  Appellant  then  told  Wilder 
it  was  the  first  he  knew  of  it  being  his 
money;  and,  if  such  was  the  fact,  he  would 
pay  it  to  him,  and  not  Haley,  and  that  he 
had  that  much  coming  to  him,  and  to  cbai^ 
it  to  his  personal  account,  which  Wilder 
agreed  to  do.  He  further  testified  that  he 
was  not  aware  that  Wilder  had  any  interest 
in  the  money  he  had  borrowed  from  Haley 
until  Wilder  told  him  of  it  as  above  men- 
tioned. That  of  this  amount  he  had  paid 
out,  for  the  benefit  of  Wilder,  as  traveling 
expenses,  the  sum  of  f  16.26,  and  that  this 
was  taken  into  account  when  Wilder  re- 
quested him  to  pay  same  to  him  for  Haley; 
that  he  settled  the  balance  by  having  it 
charged  to  his  personal  account,  to  all  of 
which  Wilder  agreed,  in  order  that  he  mtgfat 
collect  the  debt  due  him.  Thia  is  the  case 
on  &e  facta  as  made  1^  both  sides.  The 
evidence  excludes  the  idea  that  it  was  with- 
in the  scope  of  appellant's  employment  to 
collect  from  another  agent  money  or  other 
property  belonging  to  Wilder. 

It  is  contended,  among  other  things,  that 
this  evidence  does  not  support  a  conviction 
fl^inst  appellant  for  embezzling  Wilder's 
money;  that  the  relation  of  agent  and  prln* 
cipal  did  not  fflcist  so  as  to  make  appellant 
criminally  responsible  under  any  of  the  tes- 
timony The  statute  provides  that,  "if  any 
officer,  agent,  clerk,  or  attorn^  at  law  or  in 
fact  of  any  incorporated  company  or  institu- 
tion, or  any  clerk,  agent,  attorn^  at  law  or 
in  fact,  servant,  or  empli^ee  of  any  private 
person,  copartnership  or  joint-stock  assoda- 
ti<m,  or  any  consignee  or  bailee  of  money  or 
{ffoperty,  shall  embezzle,  fraudulently  mis- 
apply, or  convert  to  his  own  use,  without  the 
consent  of  his  principal  -or  employer,  any 
money  or  property  of  such  principal  jor  em- 
ployer which  may  have  come  into  his  pos- 
session or  be  under  his  care  by  virtue  of 
such  office,  agency,  or  employment,  he  shall 
he  punished  in  the  same  manner  as  if  he 
had  committed  a  theft  of  such  money  or 
properly."  Penal  Code,  art  938.  Kow  the 
question  is.  Was  the  fiduciary  relation  exist- 
ing between  appellant  and  Wilder  of  such 
character,  under  the  facts  and  this  statute, 
as  would  constitute  one  principal  and  the 
other  agent  in  regard  to  the  money  received 
by  appellant  for  Haliy?  The  testimony  is 
without  contradiction  that  appellant  was 
the  agent  or  traveling  salesman  of  Wilder, 
his  duty  being  to  sell  musicayinsfarumante 
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indicate  tlmt  appellant,  receiving  money 
from  Hal^,  another  salesman,  did  not  oc 
cupy  the  fiduciary  relations  necessary  to  con- 
stitute him  an  embeEder  of  Wilder's  money. 
If  the  testimony  of  Wilder,  Haley,  and  ap- 
pellant Btate  correctly  the  fiduciary  rela- 
him  or  the  office  of  trust  between  appellant 
and  Wilder,  then  appellant^s  only  ftdnciarj- 
or  trust  nlaUonahip  waa  found  in  his  au- 
thority, aa  agent  or  aalesman,  to  sell  musical 
instouments  and  oollect  the  mon^  for  sucb 
sales  as  he  pers(maUy  mig^t  or  did  make. 
Nor  am  I  of  the  opinion  tiiat  13ie  fact  that 
the  organs  were  shipped  to  Tolar  and  placed 
in  a  house-  under  the  charge  of  appellant 
dianges  such  fldiK^iy  relation  or  agency. 
If  appellant  had  converted  any  of  these 
organs  or  money  tor  those  he  sold  while  in 
his  possession,  it  would  have  been  within 
th»  scope  of  his  agency;  but,  wl^  Haley 
took  the  instrument  out  tn.ia  the  house  at 
Tolar  and  sold  it,  it  passed  into  the  pos- 
Besnion  and  agency  of  Haley,  and  out  of  the 
poaaesslon  and  away  from  the  agency  of  ap- 
pellant ;  and  the  testimony  of  Wilder,  Haley, 
and  appellant  all  prove  this  clearly.  Ap- 
pellant was  not  autliorized  to  settle  with  or 
pay  over  money  to  Haley.  Hal^  understood 
thto  to  be  so  J  for,  when  he  ascertained  that 
appellant  was  going  to  Dublin,  he  requested 
him  to  take  the  monqr  and  pay  it  over  for 
him  (Haley)  to  Wilder.  Haley,  Wilder,  and 
appellaht  all  recognized  the  want  of  agency 
on  the  part  of  appellant  to  handle  that  mon- 
ey as  Wilder's  agent;  for  it  is  shown  by 
Haley,  appellant,  and  Wilder  that  appellant 
did  this,  not  as  agent  of  Wilder,  but  as  an 
act  of  courtesy  or  accommodation  to  Haley. 
It  seems  to  be  settled  the  Brady  Case, 
21  Tex.  CiT.  App.  06d,  1  S.  W.  462,  above 
quoted,  that  the  debt  due  fnnn  Haley  to 
Wilder  still  existed.  If  appellant  was  au- 
thorized to  receive  as  Wilder's  agent  from 
Haley,  then  Haley's  obligation  to  Wilder 
was  discharged,  and  his  rosponsibiliiy  ceased. 

It  occurs  to  me  that  this  matter  may  be 
tested,  in  part  at  least,  in  t><ia  form :  Sup- 
pose  Wilder  had  sued  Haley  for  the  money 
turned  over  to  appellant,  to  be  carried  by 
appellant  to  Wilder;  could  Haley  have  plead 
payment  of  the  debt  to  Wilder  by  reaeon  of 
the  fact  that  he  turned  the  money  over  to 
appellant  to  be  carried  to  WilderT  The  an- 
swer to  this  question  must  be  in  the  nef^- 
tive.  Haley  had  no  authority  to  send  money 
to  Wilder,  and  thus  disebnrge  bis  trust. 
Appellant  had  no  authority,  as  agent  of 
Wilder,  to  rec-eive  it.  Under  the  terms  of 
bis  agency  to  Wilder,  it  was  Haley's  busi- 
ness to  settle  personally  with  Wilder  every 
week  at  the  Dublin  house,  for  bin  own  sales. 
This  he  did  not  do,  and  there  is  no  pretense 
that  he  did.  He  only  sent  it  by  appellant  in 
nrder  to  save  the  trouble  and  expense  of 
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purchasing  a  postoffice  order  or  draft.  Ap- 
pellant had  no  authority  to  receive  Haley's 
sale  money  or  settle  Haley's  matter  with 
Wilder,  and  the  evidence  fully  shows  he 
had  no  such  authority.  So,  upon  the  whole 
case,  and  the  authorities  cited,  I  am  of  the 
opinion  that  the  receipt  of  the  money  by 
appellant  from  Haley,  and  his  accommoda- 
tion, or  agreed  accommodation,  to  Haley, 
would  not  bring  bim  within  his  (appel- 
lant's) scope  of  agency  to  and  with  Wilder. 
It  waa  beyond  hia  agency,  in  excess  of  his 
authority,  and  he  waa  performing  an  act 
which  was  in  no  sense  within  the  scope  of 
his  agency.  It  was  in  excess  of  and  beyond 
that  agency.  If  this  is  correct,  then  ap- 
pellant was  not  guilty  of  embezzlement  of 
Wilder's  property. 

So  believing  the  law  to  he,  I  am  persuaded 
the  judgment  ought  to  be  reversed. 


INDIANA  SUPREMK  COURT. 

CHICAGO,    INDIANAPOLIS,    ft  LOUIS- 
VILLE RAILWAY  COMPANY,  Appt., 
v. 

DOLLY  M.  BARKER,  Admrx.,  eta. 

(169  Ind.  670,  83  N.  E.  86S.) 

Appeal  —  overruling  demnrrer  —  excep- 
tion. 

1.  Overruling  demurrers  to  the  several 
paragraphs  of  the  complaint  is  brought  to 
the  attention  of  the  appellate  court  by  an 
exception  to  the  overruling  of  the  several 
demurrers  to  the  "complaint,"  where  all 
paragraphs  relate  to  the  same  injury,  and 
the  record  shows  that  the  only  complaint 
ever  on  file  appears  in  it. 

Pleading  —  master's  duty — open  awltcta. 

2.  A  cause  of  action  against  a  railroad 
company  for  the  death  of  its  engineer  is  not 
stated  by  an  allegation  that  it  negligently 

Case    Note.  —  Duty    to    leeep  atrftoh 
closed,  aa  a  delegable  one. 

The  great  weight  of  authority  supports 
the  proposition  that  the  duty  to  keep  a  rail- 
road switch  closed  is  not  such  a  positive  or 
absolute  duty  of  the  company  that  it  cannot 
delegate  the  same  to  an  employee.  A  dear 
statement  of  this  rule  of  law,  and  iA  the 
reasons  therefor,  is  found  in  St.  Louis,  I.  M. 
A  S.  R.  Co.  V.  Needham,  25  L.R.A.  833,  11  C. 
C.  A.  56,  27  U.  S.  App.  227.  63  Fed.  107,  in 
which  it  was  held  that  the  duty  of  opening 
and  closing  a  switch  in  the  ordinary  opera- 
tion  of  a  railroad  was  not  one  of  the  person- 
al duties  of  the  master,  which  could  not  be 
delegated  to  a  servant,  so  as  to  bring  negli- 
gence in  respect  to  it  within  the  rule  as  to 
fellow  Ber\-ants.  The  court  said  that  the 
line  of  demarcation  between  the  absolute  du- 
ty of  the  railroad  company  and  the  duty  of 
its  servants  was  the  line  that  separated  "the 
work  (if  ooti-itruci  inn.  preparation,  and  pres- 
ervation   from  yte„w<f,rK^'60'gTt"''"- 
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pennttt«d  a  switch  to  be  left  open  so  aa  to 
carry  decedent's  train  from  the  main  track 
onto  a  siding,  since  the  closing  of  the  switch 
is  not  part  of  the  master'a  duty. 

Same  —  switch  lights  —  statutory  duty. 

3.  The  statutory  duty  of  a  railway  com- 
pany to  display  a  light  upon  tlie  switch 
target  when  the  day  is  "dark  and  foggy"  la 
not  charged  by  allegations  that  the  weather 
was  cold,  the  air  filled  with  flying  frost, 
that  the  railroad  company  well  knew  that 
the  day  was  dark  and  hazy,  and  that  it  was 
imposs'ible  for  an  engineer  injured  by  run- 
ning into  an  open  switch  to  see  but  a  short 
distanee  along  the  tract  ahead  of  the  en- 
gine. 

Same  —  insuffldent  wlDdfnr. 

4.  Liability  of  a  railroad  company  for 
death  <rf  an  engineer  whose  engine  ran  into 
an  open  switch  ii  not  charged  hy  allegations 


of  negligence  in  failing  to  provide  double 
windows  to  prevent  the  accumulation  of 
frost  thereon,  with  nothing  to  show  that 
the  engineer  attempted  to  use  the  windows 
to  learn  the  condition  of  the  switch,  or  that 
he  would  have  seen  the  switch  had  the  win- 
dows been  double,  or  that  he  was  ignorant 
of  the  fact  that  tiie  frost  would  accumulate 
on  single  windows,  or  that  he  did  not  as- 
sume the  risk. 

Same  —  duplicity. 

5.  A  single  paragraph  of  complaint,  In 
an  action  for  death  of  an  engineer  by  run- 
ning into  an  open  switch,  is  insufficient 
which  alleges  that  the  engineer  could  not 
see  the  target  because  of  ice  on  the  cab 
windows:  end  that  the  railroad  company 
was  nf^Iigent  in  permitting  the  color  of 
the  target  to  become  obscured  by  a  coating 
of  ice. 


.  .  .  It  Is  the  duty  of  the  railroad  com- 
pany to  use  ordinary  care  to  furnish  a  sound 
and  reasonably  safe  machine,  to  use  due 
diligence  to  keep  it  in  proper  repair,  and  to 
use  ordinary  care  to  employ  reasonably  com- 

Setent  servants  to  operate  it;  but,  when  this 
nty  is  performed,  the  duty  rests  upon  the 
servants  to  operate  it  carefully."  Hence, 
the  court  went  on  to  say,  "the  duty  of  open-* 
ing  and  closing  a  switch  in  the  ordinary 
operation  of  a  railroad  is  not  <Rie  of  the 
personal  duties  of  the  roaster,  but  a  duty 
ui  operation, — a  dul^  of  the  •errant. — ^for 
nwligence  in  the  discharge  of  which  an- 
other servant  of  the  same  master,  engaged 
in  operating  a  train  over  the  same  railroad, 
cannot  recover." 

And  in  Daves  v.  Southern  P.  Co.  98  Cal. 
19.  35  Am.  St.  Rep.  133.  32  Pac.  708.  in 
which  recovery  was  refused  for  the  death  of 
a  section  hand  caused  by  the  failure  of  his 
foreman  to  close  a  switch,  the  court  made 
use  of  the  following  language:  "It  is  the 
duty  of  the  master  to  provide  a  suitable 
switch  and  competent  servants  for  its  opera- 
tion; when  he  has  done  this,  hia  duty  is 
at  an  end  and  hia  liability  ceases.  The 
keeping  of  it  in  position,  and  ita  use  and  op- 
eration, is  a  duty  belonging  to  the  servant, 
the  n^ligent  performance  of  which,  to  the 
faijury  of  another  servant  employed  in  the 
same  general  business,  is  a  risk  which  the 
injured  servant  assumed  when  he  took  the 
employment,  and  for  which  the  master  is 
not  liable.  .  .  .  The  duty  violated  [by 
leaving  the  switch  open]  did  not  relate  to 
the  place  of  work,  but  to  the  neerligent  use 
of  an  appliance  or  instrumentality  which 
was  TOOper  and  snitaUe  for  the  purpose  for 
wliieh  it  was  furnished  hy  the  master;  and 
such  use  of  it  was  simply  a  detail  of  the 
work  or  management  of  the  business,  there- 
fore a  duty  of  the  servant,  which  he,  and 
not  the  master,  was  bound  to  perform." 

And  in  Dixon  v.  Orand  Trunk  Western  R. 
Co.  147  Mich.  667.  Ill  N.  W.  200,  it  was  held 
that  the  du^  of  keeping  a  switch  closed  and 
locked  while  not  in  use  was  not  one  of  the 
■haolute  duties  of  the  railroad  company, 
bnt  an  assignable  one  relating  to  a  detail  of 
operation  which  could  pn^r^  be  delegated 
to  an  employee.  > 
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>So,  in  Davis  v.  Staten  Island  Rapid  Tran- 
sit R.  Co.  1  App.  Div.  178,  37  N.  Y.  Supp. 
157,  which  was  also  an  action  for  injuries 
caused  by  a  switch  being  negligently  left 
open  by  other  employees  or  the  defendant,  it 
was  held  that  the  defendant  had  discharged 
ita  duty  to  its  employees  by  promulgating 
a  rule  imposing  the  duty  upon  conductors 
to  look  after  the  switches  used  by  their 
trains. 

To  the  same  eiTect  are  Denver  ft  R.  G.  R. 
Co.  T.  Sipes,  23  Colo.  226,  47  Pae.  287,  and 
Miller  v.  Southern  P.  Co.  20  Or.  285,  26  Pac. 
70,  in  which  it  was  further  held  that'this 
rule  of  law  was  not  changed  by  the  fact  that 
the  company  had  promulgated  a  rule  mak- 
ing it  yi6  personal  duty  of  certain  of  its 
employees  to  see  to  the  proper  adjustment  of 
the  switches  on  its  line  of  road. 

And  the  rule  of  law  here  discussed  finds 
indirect  support  in  the  following  cases,  which, 
wi^ont  considering  the  specific  question  of 
the  delegation  of  the  duty  to  keep  switches 
closed,  hold  that  an  employee  cannot  re- 
cover for  injuries  caused  ay  a  switch  being 
negligently  left  open,  when  the  negligence  is 
that  of  a  fellow  servant,  thus  implying  that 
the  dutv  is  one  which  mav  be  delegated: 
Oakes  v.  Mase,  165  U.  S.  363,  41  L.  ed.  746, 
17  Sup.  Ct.  Rep.  345,  reversing  11  C.  C.  A. 
63.  27  U.  S.  App.  238.  63  Ped.  114;  Naylor 
v.  New  York  C.  ft  H.  R.  R.  Co.  33  Fed.  801 : 
Vizelich  V.  Southern  P.  R.  Co.  126  Cal.  687. 
59  Pac.  129;  Illinois  C.  R.  Co.  v.  Swisher, 
74  HI.  App.  164.  aflirmed  in  182  III.  633. 
65  N.  E.  565;  Wabash  R.  Co.  v.  Thomas,  117 
ni.  App.  110;  Farwell  v.  Boston  A  W.  R. 
Corp.  4  Met.  40,  38  Am.  Dec.  339:  Oilman  v. 
Eastern  R.  Corp.  10  Allen,  233,  87  Am.  Der. 
636;  Walker  v.  Boston  ft  M.  R.  Co.  128 
Mass.  8 ;  Roberta  v.  Cliicago,  St.  P.  M.  ft  O. 
R.  Co.  33  Minn.  218,  22  N.  W.  389;  Sammon 
V.  Kew  York  ft  H.  B.  Co.  62  N.  Y.  251 ;  Har- 
vey r.  New  York  C.  ft  H.  R.  R.  Co.  88  N.  Y. 
481;  Corcoran  T.  Delaware,  L.  ft  W.  R.  Co. 
126  N.  Y.  67S,  27  N.  E.  1022;  Bennett  v. 
Long  Island  R.  Co.  163  N.  Y.  1,  57  N.  E.  76. 
reversing  21  App.  Div.  25.  47  N.  Y.  Supp. 
268;  Pearsall  v.  New  York  C.  ft  H.  R.  R.  Co. 
180  N".  V.  474,  82  X.  K.  7.>2;  Tinnev  v.  Bos- 
ton ft  A.  R.  Co.  62  ^F^a%?VJ?9<l5gm 
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Same  —  switch  target. 

6.  A  railroad  company  is  not  shown  to  be 
negligent,  so  as  to  be  liable  for  the  death 
of  an  engineer  caused  by  hia  running  into  an 
open  switch,  by  the  fact  that  it  permitted 
the  color  of  the  target  to  become  obscured 
by  ice,  where  there  is  nothing  to  show  that 
the  condition  of  the  switch  might  not  have 
been  seen  by  the  shape  of  the  target  wings, 
although  tiie  color  was  obscured. 

Master  —  fellow  servant  —  engineer  — 
section  foreman. 

7.  A  railroad  company  is  not  liable  for 
the  death  of  an  engineer  through  the  negli- 
gence of  its  section  foreman  in  leaving  a 
switch  open. 

Same  —  signals  —  statutory  duty. 

8.  A  railroad  company  is  not,  under  a 
statute  making  it  liable  for  the  negli];ence 
of  an  empl^^ee  having  charge  of  a  signal, 
liable  for  the  death  of  an  engineer  who  ran 
into  a  switch  n^ligently  left  open  by  such 
emplt^ee,  where  the  signal  upon  the  switch 
showed  that  it  was  open,  and,  in  any  event, 
it  could  not  be  seal  because  of  weather 
conditions. 

Same  —  signal  —  switch  yard. 

9.  The  painted  target  on  a  switch  Is  not 
a  signal  or  a  single  switch  at  a  siding  a 
switch  yard,  within  the  meaning  of  a  statute 
making'  a  railroad  company  liable  for  the 
negligence  of  an  employee  having  charge  of 
ai^  signal  or  switch  yard. 

Pleading  —  conclusion. 

10.  An  allegation  that  it  was  the  duty  of 


a  servant  to  do  eo-tain  acts  is  not  sufficient^ 
in  an  action  to  recover  for  the  death  of  a 
coservant  for  failure  to  perform  them,  which 
does  not  show  how  it  oecame  his  du^  to 
perform  them. 

Same  —  failure  to  state  facts. 

11.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  an  engineer  by  run- 
ning into  an  open  switch,  based  on  the  neg- 
ligence of  the  railroad  company  in  placing 
an  obstruction  between  the  switch  and  a 
semaphore,  which  prevented  the  one  in 
charge  of  it  from  seeing  that  the  switch  was 
open,  and  signaling  the  train,  the  com- 
plaint is  insufficient  if  it  is  not  shown  that 
such  person  could  have  seen  the  switch  in 
the  absence  of  the  obstruction,  or,  except  by 
inference,  that  there  was  a  signal  avauable 
to  warn  the  engineer. 

Same  —  duty  of  employee. 

12.  The  duty  of  one  in  charge  of  a  sema- 
phore to  determine  the  condition  of  a  near- 
by switch  cannot  be  inferred  from  allega- 
tions that  it  was  his  duty  to  manage  and 
control  the  semaphore,  and  communicate  to 
persons  operating  trains  whether  the  track 
was  in  good  condition  and  safe  to  proceed, 
and  whether  the  switch  was  open  or  closed. 

(January  17,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Owen  County  in 
plaintiff's  favor  in  an  action  brought  to 


Wilmington  &  W.  R.  Co.  61  N.  C.  (8  Jones, 
L.)  245;  Pleasants  v.  Raleigh  &,  A.  Air  Line 
R.  Co.  121  N.  0.  492,  61  Am.  St.  Rep.  674, 
28  S.  E.  267;  Parker  t.  New  York  &  N.  E. 
R.  Co.  18  R.  I.  773,  30  Atl.  849. 

Attention  should  here  be  called  to  the 
following  cases,  in  which  the  language  of 
the  opinions  may  fairly  be  said  to  indicate 
that  the  courts  considered  the  duty  to  keep 
a  railroad  switch  closed  one  which  the  com- 
pany could  delegate  to  an  employee,  though 
recovery  was  allowed  on  other  grounds: 
Chicago  k  A.  R.  Co.  t.  House,  172  111.  601, 
60  nTE.  161 ;  Hallett  v.  New  York  C.  ft  H.  R. 
R.Co.  167  N.  Y.  543,  60  N.  E.  663,  reversing 
42  App.  Div.  123,  58  N.  Y.  Supp.  943  (in 
both  of  which  the  plaintiff  was  held  not 
to  be  a  fellow  servant  of  the  employee  who 
negligently  left  the  switch  open) ;  Town  v. 
Michigan  C.  R.  Co.  84  Mich.  214,  47  N.  W. 
606  ( in  which  it  was  held  that,  where  a  rail- 
road company,  after  abandoning  a  switch,  be- 
gan to  use  it  i^in  without  notifying  an 
engineer  or  placing  a  switch  light  thereon, 
a  recovery  would  be  allowed  the  engineer 
for  injuries  received  by  running  into  such 
switch  when  open,  though  such  condition 
was  caused  by  the  neglifience  of  his  fellow 
servants)  j  Ellingson  v.  Chicago  &  A.  R.  Co. 
60  Mo.  App.  679  ( in  which  the  plaintiff  was 
allowed  to  recover  because  the  failure  of  the 
defendant  to  place  a  light  on  a  switch  neg- 
ligently left  open  by  a  fellow  servant  was 
held  to  he  a  concurring  cause  of  the  acci- 
dent) ;  Coppinn  v.  New  York  C  &  H.  R.  R. 
17L.R.A.(N.S.) 


Co.  122  N.  Y.  667,  19  Am.  St.  Rep.  623,  25 
E.  915  (in  which  the  plaintiff  was  al- 
lowed to  recover  because  the  habitual  neg- 
lect of  duty  of  the  employee  charged  with  the 
care  of  the  switch  was  known  to  the  com- 
pany). 

There  are  some  eases,  however,  that  are 
opposed  to  the  rule  here  under  discussion, 
and  which  hold  that  the  duty  to  keep  a  switch 
closed  cannot  be  delegated  by  a  railroad 
company  to  any  of  its  emplc^ees,  so  as  to 
relieve  the  company  of  liability  for  injuries 
caused  by  a  failure  to  perform  sneh  duty. 
These  cases  are  Mase  v.  Northern  P.  R.  Co. 
57  Fed.  283,  affirmed  r^rdless  of  this  ques- 
tion in  II  C.  O.  A.  63,  27  U.  8.  App.  238, 
63  Fed.  114,  which  was  reversed  in  Oakes  v. 
Mase,  supra  (the  decision  of  the  trial  court 
was  also  specifically  disapproved  of  in  St. 
Louis,  I.  M.  &  8.  R.  Co.  V.  Needham,  supra)  ; 
Coleman  v.  Wilmington.  O.  &  A.  R.  Co.  25  8. 
0.  446,  60  Am.  Bep.  616;  Riohey  v.  Southern 
R.  Co.  69  8.  C.  387,  48  S.  E.  286. 

In  Southern  R.  Co.  v.  Blanford,  105  Va. 
373,  54  S.  E.  1,  a  charge  of  the  trial  court 
that  the  plaintiff  was  entitled  to  recover  if 
the  switch  which  caused  the  death  of  her 
intestate  was  negligently  left  open  the 
crew  of  another  train,  was  held  to  be  with- 
out error,  but  whether  upon  the  ground 
that  the  dut?  to  keep  the  switch  open  was 
a  nondelegable  one,  or  because  the  offending 
employees  were  not  fellow  servants  of  the 
plaintiff's  intestate,  does  not  appear. 

There  are  a  few  other  cases  in  which  re- 
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recoTCT  damagOB  for  tlie  alleged  n^ligent 
Idlling  of  plaintiffa  intestate.  Berened. 

The  facts  are  stated  In  the  opinion. 

Mefssra.  B.  C.  Field,  H.  B.  Knrrle,  and 
I.  H.  Fowler  for  appellant. 

Messrs.  Ourles  E.  Thompscm  and 
HmDier  Elliott  for  appellee. 

Hadley,  J.,  delivered  the  <^inion  of  the 

court: 

Appellant  owns  and  operates  a  railroad 
from  Chicago  to  Louisville,  throu|^  Indiana, 
and  by  way  of  Quincy,  Owen  county.  At 
Qnincy  there  is  a  station  house  on  the  west 
aide  and  a  switch  on  the  east  side  of  the 
main  track.  Four  hundred  and  fifty  feet 
north  of  the  station  is  the  north  connection 
of  the  switch  with  the  main  track.  The 
switch  is  operated  by  a  switch  stand,  lo- 
cated on  the  west  side,  and  about  6  feet 
from,  the  west  rail  of  the  main  track. 
The  switch  stand  is  8  feet  high,  and  has  on 
top  two  wings,  one  painted  red  and  the  other 
white,  and  which  serve  as  targets  to  sig- 
nify to  approaching  trainmen  whether  the 
switch  is  open  or  closed;  the  red,  when 
standing  at  right  angles  with  the  main 
track,  indicating  danger,  or  an  open  switch, 
and  the  white,  when  standing  at  right  angles 
with  the  main  track,  indicating  safety,  or  a 
closed  switch.  In  the  opening  or  closing 
of  the  switch  the  wings  of  the  stand  work 


automatically,  and  when  in  repair  eannot 
mislead.  Between  the  switch  stand  uid  the 
station  house  a  country  highway  crosses  the 
railroad,  and  on  the  west  side  of  the  main 
track  is  a  signboard  to  warn  travelers  on 
the  highway.  In  the  north  end  of  the  sta- 
tion house  is  an  observaUon  window  from 
which  an  unobstructed  view  up  the  track 
northward  may  be  had  for  a  long  distance. 
The  company  also  maintains  at  the  station 
house  a  semaphore  aignal  which  is  20  feet 
high,  and  has  on  top  two  blades  5  feet  long 
and  6  inches  wide,  painted  white  and  in  col- 
ors, and  by  which  device  the  telegraph  operat- 
or signals  to  approaching  trainmen  any  or. 
ders  he  has  to  deliver,  and  whether  or  not  the 
train  should  be  stopped  at  the  statitm. 
Said  signal  is  under  the  care  and  manage- 
ment of  the  telegraph  operator,  who  is  al- 
so the  station  agent.  In  approacliing  Quin- 
cy  from  the  north  the  track  is  on  a  heavy 
down  grade.  On  December  30,  1902,  the  de. 
cedent  Barker  was  in  the  employ  of  the  ap- 
pellant as  a  locomotive  engineer,  and  as  sucli 
had  charge  of  a  south-bound,  through 
freight,  the  running  time  of  which  was 
scheduled  at  30  miles  an  hour,  and  which, 
as  the  same  approached  Quincy,  was  running 
at  that  rate.  There  were  loaded  cars  stand- 
ing on  the  switch.  The  switch  had  been 
left  open,  and  Barker's  train  took  the  sid- 
ing, ooUlded  with  the  standing  train,  and  he 


eovery  was  allowed  to  a  servant  injured  by 
reason  of  an  open  switch,  which  would  seem 
at  first  glance,  also,  to  be  opposed  to  the 
rule  as  established  by  the  weight  of  authori- 
ty; but  in  every  one  of  them  there  was,  in 
addition  to  the  fact  that  the  switch  was  neg- 
ligently left  open  by  other  employees,  a  fail- 
ure on  the  pwrt  of  the  railroad  company  to 
perform  ope  of  its  absolute  and  positive  du- 
ties owing  to  its  employees  wi^  reference 
to  the  switch,  which,  had  it  been  fulfilled, 
would  have  avoided  the  accident.  Thus,  in 
St  Lrt  I.  M.  &  S.  R.  Co.  v.  Needham,  16 
C.  C.  A.  457,  32  V.  S.  App.  635,  60  Fed.  823, 
which  was  another  appeal  of  the  case  with 
the  same  title,  heretofore  reviewed  in  this 
note,  recovery  was  allowed  for  the  death 
of  a  fireman  caused  by  an  open  switch,  be- 
cause the  defendant  had  failed  to  maintian 
a  target  upon  the  switoh  in  question. 

The  same  result  was  reached  in  Stucke 
V.  Orleans  R.  Co.  60  La.  Ann.  188,  23  So. 
342,  in  which  it  appeared  that,  up  to  the  day 
of  the  accident,  the  plaintiff  had  been  em- 
ployed as  a  conductor  on  one  of  the  defend- 
ant's cars,  but  on  that  day  was  ordered  to 
repair  a  car,  and  it  was  while  engaged  in 
such  work  that  he  was  injured  by  a  ool- 
liaion  between  the  car  at  which  he  was  at 
woric  and  another  car  which  came  through  a 
switch  negligently  left  open.  It  was  held 
that  the  defendant  could  not  escape  liability, 
even  though  the  employees  who  had  left  the 
switch  open  should  be  deemed  fellow  serv- 
ants of  the  plaintiff,  as  the  master  bad 
17  UVUi.  (N.S.) 


failed  in  his  nondelegable  duty  to  furnish 
his  servant  with  a  safe  place  to  work. 

And  in  Young  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.  166  N.  Y.  227,  69  N.  E.  828,  recovery  wan 
allowed  for  the  death  of  an  engineer  caiiseil 
by  his  train  running  into  a  switch  negli- 
gently left  open  by  the  crew  of  another 
uain,  because  of  the  failure  of  the  company 
to  employ  a  switchman  to  tend  to  the 
switch,  upon  the  ground  that  it  was  the 
duty  of  the  railroad  company  to  furnish 
a  sufficient  number  of  employees  to  insure 
reasonable  safety  in  the  operation  of  its 
road. 

So,  in  Texas  P.  K.  Co.  v.  Johnson,  76  Tex. 
421,  16  Am.  St.  Rep.  60,  16  S.  W.  463,  re- 
covery -w&a  allowed  t^  plaintiff  for  injuries 
received  by  reason  of  an  opec  switch,  the 
condition  of  which  was  due  to  the  fact  that 
it  was  defective.  The  court  said  that,  if 
the  machinery  relied  upon  by  the  master  to 
keep  the  rails  in  proper  position  was  so 
defective  that  it  did  not  accomplish  that 
purpose,  then  he  had  failed  in  his  duty  to 
the  employee,  which  fact  fixed  his  liability, 
and  he  could  not  be  relieved  therefrom  by 
the  fact  that  some  other  employee,  by  the 
use  of  some  unusual  means,  might  have 
placed  and  held  the  rails  in  proper  position, 
thereby  avoiding  the  accident. 

And  in  Rombough  v.  Balch,  27  Ont.  App. 
Rep.  32,  the  ground  of  recovery  for  the 
death  of  an  employee  caused  by  a  switch  neg- 
ligently left  open  was  the  defectiveness  of 
the  switch. 
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was  killed  in  the  wreck  which  followed. 
Dolly  M.  Barker,  bis  widow,  qualified  as 
adminiatratrix,  and  brought  this  action  for 
the  benefit  of  herself  and  children.  The 
foregoing  facts  are  Bet  fortii  in  all  the  four 
paragraphs  of  complaint,  to  each  of  which 
paragraphs  a  demurrer  for  insuflkiency  of 
facts  was  overruled  and  the  cause  put  at 
issue  hy  the  general  denial.  The  case  was 
submitted  to  a  jury,  which  returned  a  ver- 
dict for  appellee.  With  the  general  verdict 
were  also  returned  answers  to  a  lai|p  num- 
ber of  interrogatories. 

The  record  shows  that  the  only  demurrers 
filed  hy  appellant  were  addressed  to  the  sev- 
eral paragraphs  of  the  "amended"  com- 
plaint. These  demurrers  were  overruled,  to 
which  rulings  exceptions  were  reserved.  In 
its  assignment  of  errors  in  this  court  it  is 
complained  that  the  court  below  erred  in 
overruling  the  several  demurrers  to  the 
"complaint."  Uiran  this  showing,  it  is  con- 
tended by  appellee  that  no  question  is  raised 
here  on  the  sufiiciency  of  the  several  para- 
graphs of  the  complaint,  because  the  record 
sliowB  that  there  was  no  demurrer  filed,  and 
no  exceptions  reserved  to  any  such  pleading. 
We  think  otherwise.  It  further  appeared 
from  the  record  that,  when  the  demurrers 
were  presented,  the  only  complaint  then, 
theretofore,  or  thereafter,  on  file  was  the 
complaint  that  now  appears  in  the  record. 
There  was,  and  is,  therefore,  no  possible 
chance  for  a  mistake  in  the  identity  of  the 
complaint  demurred  to.  In  this  respect  the 
record  before  us  ia  radically  different  from 
the  records  in  the  cases  cited  by  appellee. 
All  the  paragraphs  of  the  complaint  relate 
to  the  same  injury. 

Was  the  first  paragraph  sufiicientT  It  is 
first  alleged  in  this  paragraph  "that  it  was 
the  duty  of  the  defendant  to  keep  the  switch 
and  appliances  and  mechanical  devices  at- 
tached, as  a  part  of  the  defendant's  railroad, 
in  good  repair,  and  safe  for  use  by  its  em- 
ployees,  and  that  on  the  day  aforesaid  the 
defendant  negligently  suffered  said  switch  to 
become,  and  remain,  out  of  repair,  and  in  an 
uniafe  and  dangerous  condition  in  this,  to 
wit:  Said  defendant,  on  said  December  30, 
1902,  carelessly  and  negligently  permitted 
said  switch  to  become  unlocked,  and  so 
turned  open  and  adjusted,  as  to  cause  the 
train  on  which  said  Barker  was  then  and 
there  performing  his  duties  as  engineer,  and 
which  was  running  at  a  high  rate  of  speed,  to 
pass  from  the  main  track  onto  the  switch 
and  collide  with  certain  heavily  loaded  cars 
standing  thereon,  whereby  said  train  was 
wrecked  and  sfiid  Barker  killed."  All  the  de- 
fault and  negligence  that  resulted  in  the 
switch  being  left -open  is  charged  directly 
n^inst  the  defendant.  It  is  a  well-estab- 
lished rule  of  pleading  that  a  complaint  for 


negligence  against  a  railroad  company  must 
show  by  proper  averments  the  violation  of  a 
duty  owing  to  the  plaintiff  by  the  company, 
or  by  someone  else  for  whose  particular  acta 
the  company  is  held,  by  statute,  to  be  ro- 
sponsible.  It  is  not  sufficient  to  allepc  in 
general  terms  that  it  was  the  duty  of  the 
defendant  to  do  this  or  to  do  that.  Such  an 
averment  is  the  statement  of  a  conclunion, 
not  of  a  fact.  Pittsburgh,  C.  C.  A  St.  L,. 
R,  Co.  V.  Peck,  165  Ind.  637,  540,  76  N.  E. 
163,  and  cases  cited.  The  general  rule  in 
such  cases  is  that  the  pleader  must  dis- 
tinctly set  forth*  in  his  complaint  the  facts 
which  he  claims  create  the  duty  that  has 
been  violated,  and  from  the  facts  so  stated 
the  court  will  determine,  as  a  matter  of  law, 
the  existence  or  the  nonexistence  of  the 
duty.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Lightbeiser,  163  Ind.  247,  71  X.  E.  218,  660; 
Indianapolis  &  G.  Rapid  Transit  Go.  v. 
Foreman,  162  Ind.  100,  102  Am.  St.  Rep.  185, 
69  N.  E.  669;  Cleveland,  C.  C.  A  St.  L.  R. 
Co.  V.  Parker,  154  Ind.  153,  66  N.  E.  86; 
Evansvilie  &  T.  H.  R.  Co.  v.  Duel,  134  Ind. 
160,  33  N.  E.  356;  Chicago,  St.  L.  &  P.  R. 
Co.  V.  Fry,  131  Ind.  325,  28  N.  E.  989;  In- 
diana, B.  &  W.  R.  Co.  v.  Dailey,  110  Ind. 
75.  10  N.  E.  631 ;  Lake  Shore  &  M.  S.  R.  Co. 
V.  Stupak.  108  Ind.  1,  8  N.  E.  630;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Adams,  105  Ind. 
163,  5  N.  E.  187 ;  South  Bend  Chilled  Plow 
Co.  V.  Cissne,  35  Ind.  App.  375,  74  N,  E. 
282;  Creamery  Package  Mfg.  Co.  v.  Hotsen- 
piller,  24  Ind.  App.  122,  56  N.  E.  250. 
The  duties  of  master  and  servant  are  cor- 
relative. On  the  one  hand,  it  is  the  duty 
of  the  master  to  employ  none  but  competent 
servants,  to  use  due  care  in  providing  his 
servants  with  safe  machines  and  appliances 
to  work  with,  and  to  exercise  reasonable  care 
in  keeping  them  in  good  repair;  and,  to  that 
end  that  they  be  kept  in  good  repair,  he  is 
required  to  make  inspection  at  reasonably 
frequent  intervals.  These  duties  are  dutie:* 
the  master  owes  his  servants,  the  per- 
formance of  which  he  cannot  delegate  to  an> 
other  BO  as  to  relieve  himself  from  responsi- 
bility for  their  nonperfect  or  imperfect  per- 
formance. 20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
55,  and  cases  cited.  On  the  other  hand, 
the  duty  of  operating  the  machine  in  all  its 
details  and  departments  is  a  duty  the  serv- 
ant owes  the  master,  and,  when  any  duty 
connected,  with  operating  any  part  of  the 
machine  is  delegated  to  another  hy  the  mas- 
ter, such  person  performing  such  duty  is  a 
fellow  servant  of  all  others  engaged  by  tlic 
master  in  carrying  on  the  common  enter- 
prise. Indianapolis  &  G.  Rapid  Transit  Co. 
V.  Foreman,  162  Ind.  85,  102  Am.  St.  Rep. 
185,  69  N.  E.  669;  Hodges  v.  Standard  Wheel 
Co.  152  Ind.  680,  52  N.  E.  391,  54  N.  E.  383 : 
Baltimore  4  0.  S.  W.  R.  Co.  v.  Little,  149 
Ind.  167,  48  N.  Bii^fc  b(i»di»Wt)g**  G. 
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Bapid  Transit  Co.  t.  AndU,  S3  Ind.  App. 
625,  72  K.  E.  145;  ClereUuid.  C.  C.  &  St. 
L.  R.  Co.  V.  Brown,  20  C.  C.  A.  147,  34  U.  S. 
App.  769,  73  Fed.  970;  St  Louis.  I.  M.  ft  S. 
R.  Co.  V.  Needham,  26  L.XLA.  833,  11  0. 
C.  A.  66,  27  U.  8.  App.  227,  63  Fed.  107; 
Labati,  -Mast.  ft  S.  p.  1726.  In  the  last  case 
it  is  said:  "The  roadbed,  ties,  tracks,  sta- 
tions, rolling  stock,  and  all  the  appurte- 
nances of  a  well-equipped  railroad,  together, 
constitute  a  great  machine  for  transporta- 
tion. It  is  the  duty  of  the  railroad  company 
to  use  ordinary'  care  to  furnish  a  sound  and 
reasonably  safe  machine,  to  use  due  dili- 
gence to  keep  it  in  proper  repair,  and  to  use 
ordinary  care  to  employ  reasonably  compe- 
tent servants  to  operate  it;  but,  when  this 
duty  IB  performed,  the  duty  rests  upon  the 
servant  to  operate  it  carefully." 

In  the  complaint  under  consideration  it  is 
not  averred  that  the  switch,  or  any  of  its 
appliances,  was  unsound,  defective,  or  out  of 
repair.  '  The  negligence  complained  of  was 
not  in  construction,  preparation,  or  repair  of 
the  railroad,  but  in  its  operation.  The 
switch,  as  a  part  of  the  railroad,  was  safe 
before  it  was  made  unsafe  by  someone,  who 
in  doing  it  was  not  imperfectly  performing 
a  duty  of  the  master.  The  all^ation  is 
that  the  defendant  negligently  permitted 
such  switch  to  become  unlocked  and  open 
and  so  adjusted  as  to  carry  the  decedent's 
train  from  the  main  track  onto  the  siding. 
According  to  the  averments,  the  situation  re- 
sulted from  no  defect  in  the  switch,  or  any 
appurtenances  by  which  it  was  operated. 
It  was  made  to  unlock,  open,  and  shift  the 
continuity  of  the  rails  from  the  main  track 
to  the  siding.  So  far  as  the  averments 
nhow,  the  master,  or  defendant,  had  not 
failed  in  any  particular  to  furnish  the  plain- 
tiff's decedent  with  a  safe  place  in  which  to 
work  and  safe  instrumentalities  to  work 
with,  nor  in  any  way  failed  to  employ  compe- 
tent servants,  nor  to  keep  such  place  and  in- 
strumentalities inspected,  and  in  good  condi- 
tion for  the  performance  of  all  duties  re- 
quired of  its  employees.  As  relates  to  the  de- 
fendant company,  the  averments  show  affirm- 
atively that  it  had  done  all  pertaining  to  the 
switch  that  the  law  requires  of  it.  As  was 
said  in  Davis  v.  Southern  P.  Co.  98  Cal.  19, 
26,  35  Am.  St.  Rep.  13.1,  32  Pac.  708:  "It  is 
the  duty  of  the  master  to  provide  a  suitable 
switch  and  competent  servants  for  its  op- 
eration; when  he  has  done  this  his  duty 
is  at  an  end,  and  his  liability  ceases.  The 
keeping  of  it  in  position,  and  its  use  and 
operation,  is  a  duty  belonging  to  the  serv- 
wit.'*  The  arerment  that  the  "defendant" 
negligently  permitted  the  switch  to  become 
and  remain  open  adds  no  strength  to  the 
pleading.  Opening  and  closing  and  manip- 
ulating a  switch  in  conducting  the  busi- 
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nesa  of  railroading  is  not  a  duty  belonging 
to  the  master,  and  will  not  be  held  the  mas- 
ter's act,  eveii  though  performed  by  an  offi- 
cer of  the  highest  rank.  "There  are  cer- 
tain duties  which  pertain  to  the  position  of 
master,"  says  Mitchell,  Ch.  J.,  in  Indianapo- 
lis ft  St.  L.  R.  Co.  T.  Johnson,  102  Ind. 
356,  26  N.  E.  201,  ''and  whoe^-er  performs 
them  is,  for  the  time  being,  in  the  master's 
place.  There  is  also  certain  work  which 
pertains  to  the  duly  of  employee  or  servant, 
and  whoever  else  beside  the  master  does  this 
is,  while  so  engaged,  a  fellow  servant  with 
any  other  employee  who  is  in  the  same 
general  employment."  The  full  test  of  li- 
ability is  not  the  condition  of  the  place, 
nor  the  machinery,  at  the  instant  of  the  in- 
jury, but  the  character  of  the  duty,  the  neg- 
ligent performance  of  which  caused  the  in- 
jury. Was  it  a  duty  of  construction,  prep- 
aration, or  repair,  or  was  it  a  duty  of  opera- 
tion? Southern  Indiana  R.  Co.  v.  Martin, 
160  Ind.  280,  286,  66  N.  E.  886;  Soutliem 
Indiana  R.  Co.  v.  Harrell,  161  Ind.  689,  63 
L.R.A.  460,  68  N.  E.  262;  Pittsburgh,  C.  C. 
ft  St.  L.  R.  Co.  v.  Lightheiser,  163  Ind.  247, 
253,  71  N.  E.  218,  660;  Millar  v.  Southern 
P.  Co.  20  Or.  285,  26  Pac.  70.  Under  the 
foregoing  rules,  the  flrat  ground  of  negli- 
gence is  insufficient. 

As  a  second  ground,  it  is  averred  that  at 
the  time  of  the  accident  the  day  was  ex- 
tremely cold,  and  the  air  filled  with  flying 
frost;  that,  by  reason  of  the  frost  in  the 
atmosphere  and  the  haxy  condition  of  the 
weather,  it  was  impossible  for  said  Barker 
to  see  and  observe  the  defective  and  open 
condition  of  said  switch  until  within  a  few 
feet  of  the  same;  that  he  was  wholly  igno- 
rant of  its  condition  until  said  engine  left 
the  track ;  that  said  switch  stand,  by 
means  of  painted  wings  upon  the  top,  was 
used  to  inform  approaching  trainmen 
whether  said  switch  was  opened  or  closed; 
that  on  said  day  the  defendant  well  knew 
the  condition  of  the  weather,  and  knew  said 
day  was  dark  and  hazy,  and  that  the  air  wuh 
fllled  with  flying  particles  of  frost,  and  that 
it  was  possible  for  Barker,  as  such  en- 
gineer, to  see  but  a  short  distance  along 
the  track  ahead  of  his  engine;  that,  under 
the  circumstances,  it  was  the  duty  of  the 
defendant  to  maintain  a  signal  light  upon 
said  switch  stand  to  enable  said  decedent  to 
determine,  as  he  approached  the  same, 
whether  said  switch  was  open  or  closed; 
that,  if  such  light  had  been  maintained,  the 
decedent  would  have  observed  the  condition 
of  the  switch  in  time  to  put  his  bain  under 
control,  and  avoid  the  accident;  that  the 
defendant,  disr^arding  its  duties,  then  and 
there  carelessly  and  negligently  failed  to 
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place  or  maintain  a  aignal  light  of  any 
kind  upon  eaid  switch  atand.  The  allega- 
tions in  reference  to  the  signal  light  do  not 
exclude  the  inference  that  the  accident  hap- 
pened in  the  full  light  of  day;  and  the 
averment  that  the  day  was  extremely  cold 
and  the  air  filled  with  flying  frost,  and,  "by 
reason  of  the  hazy  condition  of  the  weather, 
it  was  impossible  for  Barker  to  see  the  open 
switch,"  is  not  a  sufficient  charge  that  the 
day  was  "dark  and  foggy,"  or  that  any 
other  reason  existed  for  maintaining  a  light 
on  the  switch  in  daytime.  The  statute  only 
requires  the  display  of  a  light  in  the  day- 
time when  the  day  is  "dark  and  foggy." 
Bums's  Anno.  Stat.  1901,  S  S173a.  The 
mere  all^tion  in  the  complaint  thftt  it 
'  was  the  duty  of  the  defendant,  under  the 
circumstances,  to  maintain  a  light  on  the 
switch,  cannot  be  considered.  The  facts  set 
forth  OLUst  show  the  duty,  if  it  exists.  The 
statements  that  the  defendant  knew  the  day 
was  dark  and  hazy,  and  the  atmosphere 
filled  with  flying  particles,  and  that  it  was 
possible  for  Barker  to  see  along  the  track 
but  a  short  distance,  are  mere  recitals,  and 
not  allegations  of  fact.  A  demurrer  ad- 
mits only  such  facts  as  are*well  pleaded. 
Facts  merely  recited  are  not  well  pleaded, 
and  will  not  be  considered  in  determining 
the  sufficiency  of  a  pleading  on  demurrer. 
Malott  V.  Sample,  104  Ind.  646,  74  N.  E. 
246;  Indianapolis  k  Q.  Rapid  Transit  Co. 
T.  Foreman,  supra;  Jackson  School  Twp.  t. 
Farlow,  76  Ind.  118;  Cleveland,  0.  C.  &  St. 
L.  R.  Co.  T.  Lindsay,  33  Ind.  App.  404,  70 
N.  E.  283,  998.  In  McElwaine-Richards  Co. 
V.  Wall,  169  Ind.  657,  66  N.  E.  763,  the  com- 
plaint averred  that  the  "defendant's"  auper- 
iutendent  negligently  ordered  him  to  climb 
upon  a  plate  or  chord  constituting  a  part 
of  the  boilding;  that  the  plaintifT  did  not 
know  bow  it  "was  placed  and  held  In  poai- 
tion,  and  did  not  know  how  it  ihould  be 
held  or  fastened  In  position;  that  he  did 
not  know  of  the  unsafe  condition  of  said 
diord  or  plate,  or  that  the  same  was  not 
properly  fastened  in  position;  that  the  de- 
fendant and  its  superintendent  knew  at  the 
time  that  said  plate  or  chord  was  not  fas- 
tened, and  was  unsafe  to  go  upon.  It  was 
held  that  these  statements  were  mere  re- 
citals, and  could  not  be  considered  in  deter- 
mining tiie  sufficiency  of  the  complaint, 
liikewise,  in  Lake  Erie  &  W.  R.  Co.  v.  Mike- 
sell,  28  Ind.  App.  886,  66  N.  E.  488,  the 
averments  in  the  ocnnplaint  were:  The  de- 
fendant was  unlawfully  engaged  in  running 
its  engine  and  cars  over  the  streets  of 
Frankfort  and  within  the  city  at  a  faster 
rate  of  speed  than  4  miles  an  hour,  con- 
trary to  and  in  violation  of  an  ordinance 
of  the  ci^  of  Frankfort.  It  was  held  that 
this  recital  was  not  a  sufficient  allegation 
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of  the  fact  that  there  was  an  ordinance  of 
the  city  to  that  effect  ia  force  at  that  time. 
To  the  same  effect,  see  Laporte  Carriage  Co. 
V.  Sullender,  166  Ind.  290,  75  N.  E.  277; 
Malott  V.  Sample,  supra;  Indianapolis  ft  G. 
Rapid  Transit  Co.  v.  Foreman,  182  Ind. 
86,  102  Am.  St.  Rep.  185,  69  K.  E.  669; 
Erwin  v.  Central  Union  Teleph.  Co.  148  Ind. 
371,  46  N.  E.  667,  47  N.  E.  663. 

The  third  charge  of  negligence  in  tiie  flnt 
paragraph  of  complaint  is,  in  substance,  as 
follows:  It  was  the  duty  of  the  defendant 
to  furnish  the  cab  of  the  engine  the  dece- 
dent was  running  with  double  or  frost  win- 
dows, to  prevent  the  accumulation  of  frost 
or  ice  on  the  windows;  that,  by  reason  of 
the  carelessness  and  negligence  of  the  de- 
fendant, each  of  the  windows  of  the  cab  at 
the  time  of  the  accident  to  the  decedent  con- 
sisted of  a  single  pane  of  glass,  and,  by  rea- 
son of  the  heat  on  the  inside  of  the  cab  and 
the  extreme  cold  on  the  outside,  and  the 
pressure  of  steam  from  the  engine  on  the 
outside,  said  glass  became  covered  with  frost 
and  ice,  thereby  obstructing  the  view  and 
preventing  the  decedent  from  seeing  the 
open  and  dangerous  condition  of  the  switch. 

These  allegations  are  not  only  subject  to 
the  same  infirmities  as  the  preceding,  but 
they  also  fail  to  show  that  the  absence  of 
frost  windows  in  the  engine  cab  was  either 
the  proximate  or  remote  cause  of  the  acci- 
dent ;  it  not  appearing  tliat  the  windows  of 
the  cab  were  used  by  the  engineer  to  look 
for  the  switch,  or  that  he  could  have  seen 
the  switch  through  the  windows  had  there 
been  no  ice  or  frost  upon  than.  Neither  is 
it  averred  that  the  decedent  was  ignorant  of 
ths  fact  that  frost  would  accumulate  on  i 
single  window  glass  during  a  run  on  a  oold 
day;  nor  are  there  facta  alleged  showing 
that  be  did  not  assume  tke  risk  of  its  doing 
so.  To  constitute  aetlonable  negligence  all 
these  things  should  have  been  i^rmatively 
shown.  American  Rolling  Mill  Co.  t.  Hul- 
linger,  161  Ind.  678,  67  N.  E.  986,  69  N.  E. 
460,  and  cases  cited;  Day  v.  Cleveland,  C. 
C.  ft  St.  L.  R.  Co.  137  Ind.  206.  36  K.  E.  854 : 
Bedford  Belt  R.  Co.  v.  Brown,  142  Ind.  6S9. 
42  N.  E.  369;  Louisville  ft  N.  R.  Co.  v. 
Kemper,  147  Ind.  661,  47  N.  E.  214. 

The  second  paragraph  of  the  complaint 
also  averred,  in  addition  to  the  allegations 
common  to  them  all,  that  appellant  had 
Emory  MeCullougli  in  its  employ  as  a  sec- 
tion foreman;  that  he,  as  such  section  fore- 
mui,  bad  supervirion  of  that  part  of  appel- 
lant's track  tiut  included  aald  switch  at 
the  station  of  Qiunoy;  that  it  was  his  duty 
as  such  section  foreman  to  msJntain  the 
part  of  appellanlfs  traek  under  his  super- 
vision in  good  repair  and  safe  condition  for 
use  of  defendant's  trains  and  defendant's 
employees  operating  the  Bpmei  Siaiiit  was 
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ths  duty  of  the  defendant  to  keep  said 
nriteh  etoaed  ao  as  to  avoid  oceident  to  the 
«ompuiy*B  servants  oigaged  in  ninning  Its 
trains;  that,  in  eonoection  with  aaidiwitcli, 
and  used  in  opening  and  closing  fhe  same, 
and  for  the  purpose  of  informing  the  senr- 
anta  of  said  company,  engaged  in  running 
its  trains,  as  to  the  condition  of  said  switch, 
whether  open  or  closed,  a  certain  switch 
stand,  with  two  painted  metal  signals, 
disks,  or  panels  attached  to  the  top  tliereof, 
one  painted  white  and  the  other  red,  was 
maintiuned  fay  the  appellant,  and  that  these 
signals,  under  ordinary  weather  conditions', 
infonn  the  company's  servants  operating  its 
trains,  on  approaching  said  switch,  whether 
the  same  was  open  or  elosad;  that  said 
switch  signals  were,  on  said  d&y,  under  the 
control  of  said  McCuIIough,  and  that  it 
was  his  duty  to  adjust  the  signal*  and  to 
keep  tlw  switch  closed,  and  to  keep  them 
in  proper  repair;  that  said  McCullough,  in 
violation  of  his  duty,  negligently  opened 
said  switch  and  permitted  it  to  remain  open 
until  the  engine  operated  by  the  decedent 
ran  into  the  same  and  killed  him;  that 
said  McCullough  was  guilty  of  negligence 
in  permitting  snow  and  frost  to  remain  on 
the  red  painted  signal,  on  account  of  which 
the  enj^neer  was  prevented  from  observing 
the  condition  of  the  switch  upon  approach- 
ing the  same  with  his  engine.  There  are 
also  the  same  averments  in  this  paragraph 
of  the  complaint  that  are  contained  in  the 
first  para^aph  regarding  the  failure  of  the 
appellant  to  maintain  signal  lights  on  the 
switch  stand,  and  double  glass  windows  in 
the  engine  cab.  There  in  no  averment  in 
either  paragraph  to  indicate  that  the  acci- 
dent did  not  happen  in  broad  daylight,  and 
no  direct  averment  that  the  day  was  dark 
and  fop^.  There  is  this  direct  averment: 
'The  30th  day  of  December,  1902,  at  the 
time  of  the  accident,  was  extremely  cold, 
and  the  air  was  filled  with  flying  particles 
of  frost,"  and,  because  of  tbe  hazy,  cloudy, 
and  foggy  condition  of  the  weather,  it  wae 
impossible  for  said  Barker  to  see  the  open 
condition  of  said  switch;  and  this  further 
recital:  "On  the  day  aforesaid  said  defend- 
ant company  well  knew  the  condition  of  the 
weather,  and  that  the  day  was  dark  and 
hazy."  There  was  no  direct  averment  in 
either  par^fraph  of  the  complaint  that  the 
weather  was  either  dark,  hazy,  or  foggy; 
nor  is  there  any  averment  that,  if  the  con- 
dition of  the  windows  of  the  cab  of  the  en- 
pne  had  been  different,  the  accident  would 
have  been  prevented.  Nor  are  there  any  al- 
legations showing  that  Barker  did  not  know 
the  windows  were  of  single  glass,  and  lia- 
ble to  become  frosted  over  in  a  fast 
run;  nor  that  he  did  not  assume  the 
risk.  American  Rolling  Mill  Co.  v.  Hullin* 
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ger,  supra.  Nor  is  there  any  averment 
that,  had  there  been  no  frost  or  mow  on  the 
switch  target,  the  engineer  would  have  seen 
the  target;  and,  in  fact,  in  this  same  para- 
graph there  are  contradictory  mverments, 
namely,  that,  on  account  of  the  weather 
etmditlons,  "it  was  impossible  for  said  Bar- 
ker to  see  and  observe  tiie  defective  condi- 
tion of  the  switch  until  within  a  few  feet 
of  the  same;"  and  on  a  previous  page  it  is 
averred  that  Barker  failed  to  see  the  open 
condition  of  the  switch  because  MeCulknigh 
permitted  snow  to  get  upon  and  obscure  the 
red  signal  on  the  switch  stand.  Birties 
may  set  up  a  oontradictory  state  of  facts 
in  different  paragraphs  of  either  complaint 
or  answer,  but  it  is  not  proper  for  them  to 
set  up  a  conflicting  state  of  facte  in  the  same 
paragraph.  Nor  does  the  complaint  in  this 
respect  show  that  the  color  of  the  signal 
panels  was  the  only  means  by  which  the 
engineer  eould  tell  the  condition  of  the 
switch.  The  pleading  does  not  repel  the 
inference  of  the  fact  as  it  actually  uciated, 
that  is;  that  these  signal  panels  eould  he 
as  readily  distinguished  their  form  as 
by  their  color,  the  one  being  oval  in  shape 
with  a  hole  4  inches  in  diameter  in  the 
center  of  each  disk,  and  the  oUier  being 
square  in  form  with  sharp-pointed  ends; 
and  the  complaint  wholly  fails  to  show  that 
the  result  would  have  been  dilTerent  to  the 
engineer  had  time  been  no  snow  or  ice  at  all 
formed  on  the  signal  disks. 

It  is  evident,  however,  that  in  the  second 
paragraph  the  principal  theory  of  the  plead- 
er was  to  chaige  McCullough,  the  section 
foreman,  with  being  a  vice  principal,  and 
acting  for  the  master  when  he  opened  the 
switch  and  negligently  left  it  open.  It  is 
averred  that,  as  section  foreman,  he  had 
cliarge  and  supervision  over  that  part  of 
appellant's  road  that  included  the  switch 
at  Quincy,  and  that  it  was  his  duty  to  keep 
the  same  in  good  repair,  and  safe  for  ap- 
pellant't  trains  and  trainmen;  that  he  neg- 
lected hie  duty,  and  opened  the  switch  and 
failed  to  close  it,  and,  in  consequence,  the 
accident  occurred.  It  has  more  than  once 
been  held  in  this  state  that  section  or  repair 
men  are  fellow  servants  of  those  operating 
trains.  Slatteiy  v.  Toledo  &  W.  R.  Co.  23 
Ind.  81;  Gormley  v.  Ohio  4  M.  R.  Co.  72 
Ind.  31;  Thompson  v.  Citizens  Street  R.  Co. 
152  Ind.  461,  53  N.  E.  462;  Ohio  &  M.  R. 
Co.  V.  Tindall,  13  Ind.  366,  74  Am.  Dec.  259. 
It  has  also  been  held  that  prima  facie  all 
who  enter  the  same  employment  are  fellow 
servants,  and  the  burden  is  on  him  who 
denies  this  to  show  the  contrary.  Southern 
Indiana  R.  Co.  v.  Martin,  160  Ind.  280,  286, 
66  N.  E.  8S6.  The  averment  that  McCul- 
lough was  charged  with  the  duly  of  keeping 
the  track  in  repair  does  not  fix  bis  character 
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aa  a  vice  principal  wliile  engaged  in  lian- 
dling  tlie  switch.  Handling  a  switch  is  not 
a  master's  duty,  and  it  cannot  be  made  such 
by  averring  that  it  is.  It  is  the  act  itself, 
and  not  the  title  of  the  actor,  or  the  fact 
that  he  does  superior  duties,  that  charac- 
terizes a  performer  a  vice  principal  or  fellow 
servant.  Southern  Indiana  R.  Co.  v.  Har- 
rell,  161  Ind.  680.  63  L.R.A.  460,  68  N.  E. 
262;  Thacker  v.  Chicago,  I.  St  L.  R.  Co.  150 
Ind.  82,  50  L.R.A.  792,  64  N.  E.  605;  In- 
dianapolis &  St.  L.  R.  Co.  V.  Johnson,  102 
Ind.  362,  26  N.  E.  200.  When  the  section 
foreman,  McCulloiigh,  arrived  in  Quincy, 
he  found  a  safe  machine,  with  a  switch  and 
all  its  appliances  in  good  working  condi- 
tion. He  found  that  tlie  railroad  company 
had  done  all  that  it  was  required  to  do 
for  the  safety  of  its  employees.  As  one 
employed  to  assist  in  operating  the  rail- 
road, McCullough  owed  the  company  a  duty 
to  do  his  part  carefully  as  pertained  to  the 
public,  and  to  the  company's  property  and 
t-mployees.  The  railroad  was  safe  before 
lie  made  it  unsafe  by  going  away  and  leav- 
ing the  switch  open.  The  negligence  was 
his,  and  not  that  of  the  company.  Any 
other  holding  would  completely  overthrow 
the  coservant  rule.  Neither  do  we  think  the 
paragraph  good  under  the  employer's  lia- 
bility act.  As  we  understand  the  pleading, 
an  effort  is  made  to  charge  liability  under 
clause  4  of  S  70S3,  Bums's  Anno.  Stat.  IDOS 
(Acts  1893,  p.  294,  S  1),  which  relates  to 
the  negligence  of  an  employee  "having 
charge  of  any  signal,  .  .  .  switch  yards," 
etc.,  by  alleging  that  the  printed  targets  on 
the  switch  stand  is  a  "signal,"  and  a  single 
switch  to  a  siding  is  a  "switch  yard,"  and 
that  the  section  foreman  may  be  properly  in 
chaige  within  the  meaning  of  the  statute. 
As  such  person  in  charge,  McCullough  is 
all^^  to  have  been  negligent  in  two  par- 
ticulars: First,  in  turning  the  switch 
stand  upon  which  the  signal  rested  lo  as  to 
open  the  switch,  and,  second,  in  permitting 
frost  and  snow  to  accumulate  on  the  red 
signal  so  that  the  decedent  could  not  deter- 
mine which  it  was  as  his  train  approached 
it.  Neither  of  these  grounds  is  tenable. 
Firat,  it  is  aflirmatively  shown  that  no  er- 
ror was  made  in  operating  the  signal  of  the 
switch.  The  alleged  signal  worked  auto- 
matically, and  showed  the  red,  or  danger, 
side,  just  as  it  should  appear  when  the 
switch  la  open.  It  was  the  moving  of  the 
switch  that  moved  the  signal;  not  the  mov- 
ing of  the  signal  that  moved  the  switch. 
Besides,  it  is  not  averred  that  Barker,  the 
engineer,  could  have  seen  the  signal,  if 
there  bad  been  no  snow  upon  it,  in  time  to 
have  avoided  the  accident:  and  in  another 
part  of  the  same  paragraph  it  is  charged 
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that  he  could  not  have  seen  the  signal  on 
account  of  the  weather  conditions.  The  ef- 
fect of  the  averments  concerning  the  signal 
is  to  show  that  the  negligence  charged  in 
relation  thereto  was  not  the  cause  of  the 
injury.  Furthermore,  switch  targets  are 
not  signals  within  the  meaning  of  the  stat- 
ute referred  to.  As  before  observed,  they 
work  automatically.  They  are  fixtures  to 
the  switch  stand,  and  cannot  be  manipu- 
lated independently  of  the  switch.  They 
are  devices  so  adjusted  to  the  switch  stand 
that  the  switch  cannot  be  opened  or  clo.sed 
without  shifting  the  targets,  the  white  to  a 
right  angle  position  to  the  main  track 
when  the  switch  ia  closed,  and  the  red  to  a 
similar  position  when  the  switch  is  open. 
When  in  repair  they  cannot  be  manipulated 
so  as  to  mislead  anyone  aequaintei  with 
them. 

The  statute  manifestly  refe»  to  such  sig- 
nals as  are  complete  within  themselves,  and 
not  subsidiary  parts  of  another  device, — sig- 
nals which  may  be  controlled,  and,  by  the 
display  of  lights  or  colors,  manipulated,  by 
the  person  in  charge,  to  communicate  infor- 
mation to  approaching  trainmen;  and  that 
can,  by  the  negligence  of  the  operator,  be 
made  to  speak  falsely  to  the  company's 
servants,  to  their  injury.  We  therefore 
think  the  second  paragraph  fails  to  state 
a  cause  of  action,  and  the  demurrer  thereto 
should  have  been  sustained. 

In  the  third  paragraph  it  is  alleged  to  be 
the  duty  of  the  defendant  to  maintain  an 
unobstructed  view  between  the  window  of 
its  station  house  and  the  target  on  the 
switch  stand,  so  that  the  station  agent 
might  see  from  his  position  at  the  window 
in  the  station  house  whether  said  switch 
was  open  or  closed,  and  from  said  position 
signal  to  trainmen  approaching  with  their 
trains  the  true  position  of  the  switch: 
that  the  defendant's  track  was  in  plain  view 
from  the  agent's  window  in  tlie  station 
house,  and  it  was  the  duty  of  Orrell.  the 
station  agent  and  telegraph  operator,  to 
look  from  his  said  window  and  examine 
the  defendant's  railroad  track,  and  note  the 
condition  of  the  switches  and  see  that  the 
same  were  properly  set.  But  the  defendant 
negligently,  on  the  day  aforesaid,  main- 
tained at  a  point  midway  between  the  de- 
pot and  s^tch  stuid  a  large  warning  board 
to  caution  travelers  on  the -highway,  bo  con- 
structed as  completely  to  obstruct  the  sta- 
tion agent's  view  of  the  switch  stand,  and 
completely  to  prevent  his  oteterving  and 
noting  whether  the  switch  was  o|)en  or 
closed,  and  signaling  the  true  condition  to 
those  running  trains  and  thereby  averting 
such  an  accident  as  befell  the  decedents 
The  defendant  at  the  time  knew  of  the  ex- 
istence of  the  said  board,  and  that  the  same 
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prerented  the  station  agent  and  telegraph 
operator  from  taking  note  of  the  condition 
of  the  switch  from  his  place  at  the  depot. 
If  the  defendant  had  maintained  an  unob- 
structed view  of  the  switch  stand  from  the 
depot  window,  thus  enabting  the  agent  Or- 
rell  to  observe  the  condition  of  the  switch, 
he  could  and  would  have  erected  the  signal 
or  semaphore  in  his  charge  at  the  depot, 
and  thereby  would  have  warned  engineer 
Barker  of  the  open  condition  of  the  switch, 
thus  avoiding  the  accident.  This  paragraph 
is  drawn  upon  the  theory  that  the  appel- 
lant was  guilty  of  negligence  in  obstructing 
a  view  of  the  switch  from  the  station  win- 
dow by  maintaining  in  the  line  of  vision  a 
warning  board  at  tlie  country  highway  cross- 
ing, and  thus  preventing  the  agent  from 
seeing  the  open  switch,  who  would,  if  he 
had  been  able  to  see  it,  have  warned  the 
decedent  by  erecting  the  signal  in  hit  charge. 
The  paragraph  ifl  bod  for  more  reasons  than 
one.  In  tlie  flrat  place,  it  is  not  stated  how  it 
beeame  the  dutyof  Orrell  to  inspect  and  note 
the  condition  of  the  railroad  tracks  and 
switches,  whether  by  rule,  contract,  or  cus- 
tom, which  omission  carries  the  material 
fact  clearly  within  the  rule  declared  in 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Light- 
beiser,  163  Ind.  247,  253,  71  N.  E.  218,  660, 
and  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Peck,  16S  Ind.  537,  540,  76  N.  E.  163.  In 
the  second  place,  the  distance  between  the 
station  house  and  the  switch  stand  is  not 
given,  and  there  is  no  allegation  stronger 
than  a  mere  recital  that  the  station  a^ent 
could  have  seen  the  target  on  the  switch 
stand  if  the  warning  hoard  had  not  inter- 
vened. Neither  is  it  averred,  except  by  in- 
ference, that  there  was  a  semaphore  signal 
available  to  the  agent  at  the  station,  nor 
that  he  could  otherwise  have  signaled  the 
decedrat  that  the  switch  was  open.  The 
demurrer  to  the  third  paragraph  should  also 
have  been  sustained. 

It  is  apparmt  that  the  fourth  paragraph 
of  the  etmqilaint  is  founded  on  the  fourth 
clause  of  1  1  of  the  employer's  liability  act 
(I  7083,  Bums's  Anno.  Stat.  1008),  and  re- 
lies upon  the  negligence  of  one  Orrell,  al- 
leged to  be  in  the  employ  of  the  defendant 
as  station  agent  and  telegraph  operator, 
and  in  charge  of  the  semaphore  signal  at  the 
Quincy  station.  It  is  alleged  that,  on  De- 
cember 30,  1902,  the  defendant  maintained 
at  Quincy,  as  a  part  of  its  railroad  system, 
a  side  track  connected  a  short  distance  north 
of  the  station  house  with  tlie  main  track  by 
a  switch,  which  switch  was  operated  by 
means  of  a  switch  stand  and  other  devices; 
that  the  switch  stand  had  constructed  at 
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the  top  certain  painted  wings  as  targets, 
designed  and  used  by  the  defeiidant  as  a 
means  of  informing  its  servants  operating 
its  trains  of  the  condition  of  the  switch, 
as  to  being  open  or  closed;  that  the  switch 
targets  are  in  full  view  from  the  station 
house,  and  in  the  station  house  the  defend- 
ant maintains  a  semaphore  signal,  which,  on 
the  30th  day  of  December,  1902,  was  in 
charge  of  one  A.  L.  Orrell,  who  was  em- 
ployed by  the  defendant  for  the  purpose  of 
managing  and  controlling  said  semaphore, 
and  which  signal  was  used  as  a  sign  to  train- 
men operating  trains  on  the  defendant's  rail- 
road whether  the  main  track  was  in  good 
condition  and  safe  for  them  to  proceed,  and 
whether  said  switch  was  open  or  closed; 
that  the  switch  targets  were  in  full  view 
from  the  station  house,  and  but  400  feet 
distant  therefrom,  and  Orrell  was  present 
at  the  station  and  engaged  in  bis  said  em- 
ployment; that  the  switch  was  open  and 
had  been  left  open  continuously  for  forty 
minutes  before  the  arrival  of  the  train  in 
charge  of  the  decedent  and  before  the  same 
was  due  to  arrive,  and  the  target  on  the 
switch  stand  during  all  the  said  time 
showed  red,  indicating  that  the  switch  was 
open  and  the  main  track  unsafe;  that  it 
was  the  duty  of  Orrell,  before  the  arrival 
of  trains,  to  look  out  of  his  station  window 
and  examine  the  defendant's  railroad  track, 
and  ascertain  the  condition,  and  observe  and 
note  the  condition  of  the  switches,  whether 
open  or  closed;  and  that  for  forty  minutes 
before  the  arrival  of  Barker's  train  the  tar- 
get of  the  switch  stand  indicated  that  the 
switch  was  open,  and  Orrell  could,  and  with 
the  exercise  of  reasonable  diligence  would, 
have  seen  that  the  switch  was  open,  and 
could  have  raised  his  semaphore  danger  sig- 
nal in  time  to  liave  enabled  the  decedent  to 
have  stopped  his  train  before  the  same  ran 
into  said  open  switch;  but  said  Orrell  care- 
lessly and  negligently  set  said  semaphore 
signal  so  as  to  indicate  to  the  decedent  that 
said  main  track  was  clear  and  safe,  when  he 
well  knew,  or  might  with  reasonable  dili- 
gence have  known,  that  said  track  was  not 
clear  and  safe.  By  reason  of  said  negli- 
gence and  the  display  of  said  erroneous  sig- 
nal by  Orrell,  the  decedent  was  misled  and 
ran  his  train  at  a  great  speed  into  said 
open  switch,  collided  with  other  cars,  and 
was  killed.  In  this  paragraph  there  are 
sufficient  averments  that  the  company  main- 
tained at  Quincy.  within  plain  view  of  the 
telegraph  operator  and  station  agent,  a 
switch  stand  surmounted  with  painted  wings 
or  blades  that  indicated  automatically 
whether  said  switch  was  open  or  elated: 
and  that  it  also  maintained  at  its  Quincy 
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station  a  spmnpliore  signal  that  was  in 
charge  of  one  Orrell,  who  was  employed  by 
the  company  to  operate  the  same  for  the 
purpose  of  informing  appellant's  servants 
who  were  engaged  in  operating  trains  run- 
ning over  appellant's  road  of  the  condition 
of  the  track,  as  to  whether  it  wae  clear  and 
safe  for  them  to  proceed,  or  obstructed  and 
dangerous,  and  whether  the  switch  was  open 
or  closed.  It  is  also  averred  that  it  was 
the  "duty"  of  Orrell,  before  the  arrival  of 
trains,  to  look  out  of  the  window  and  ex- 
amine the  defendant's  track,  and  observe 
and  note  the  condition  of  the  said  switch, 
as  to  lieing  open  or  doaed,  and  to  signify 
by  the  use  of  the  semaphore  the  safe  or  im- 
safe  condition  of  the  track  and  swlteli  to 
those  employees  approaching  the  station 
with  their  trains;  but*  as  in  the  preceding 
paragraphs,  there  is  a  total  failure  to  in- 
form the  court  averment  how  it  became 
Orrell's  duty  to  inspect  the  switch  before 
the  arrival  of  trains, — whether  it  was  en- 
joined upon  him  by  the  terms  of  his  con- 
tract of  employment,  as  it  was  to  operate 
and  control  iha  semaphore,  or  whether  by  a 
rule  of  the  company,  or  a  prevailing  cus- 
tom, or  whether  it  sprang  from  the  mere 
surmise  of  the  pleader.  If  it  was  not  a 
dufy  of  his  employment  to  inspect  the 
switch,  his  failure  to  do  it  would  not  be 
negligence.  The  language  falls  far  short  of 
alleging  that  Orrell  was  employed  by  the 
defendant  for  the  purpose  of  inspecting  the 
switch  and  track  before  the  arrival  of  trains, 
and  to  communicate  to  approaching  train- 
men, by  means  of  the  semaphore,  the  true 
condition  they  were  in.  From  the  language 
used,  the  purpose  of  the  employment  by  de- 
fendant was  limited  to  managing  and  con- 
trolling the  semaphore  so  as  to  communi- 
cate to  trainmen  operating  trains  on  the 
defendant's  railroad  whether  the  track  was 
in  good  condition  and  safe  for  them  to  pro- 
ceed, and  whether  the  switch  was  open  or 
closed.  From  the  averments  we  cannot  in- 
fer that  it  was  the  duty  of  Orreil  to  deter- 
mine the  condition  of  the  switch.  See  au- 
thorities heretofore  cited. 

There  are  other  questions  arising  upon 
appellant's  motion  for  judgment  on  the  an- 
swers to  f nterrogatorin  and  upon  the  orer- 
ruUng  of  ite  motion  for  a  new  trial,  that 
are  left  unconsidered  because  not  likely  to 
ari.ie  again  upon  a  retrial. 

The  judgment  is  reversed,  with  instruc- 
tions to  sustain  the  demurrer  to  the  first, 
necond,  third,  and  fourth  paragraphs  of  the 
complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
17L.R.A.(N.S.) 


KANSAS  SUPRBME  COURT. 

BOARD  OF  COUNTY  COMMISSIONERS 
OF  JACKSON  COUNTY,  Kansas,  et  al, 
Flffs.  in  Err., 

T. 

JOHN  KAUL. 

(—  Kan.  — ,  96  Pae.  48.) 

Interest  —  llsbiUtj  of  oonnty  for  * 
statute. 

The  general-interest  statute  allowing 
creditors  to  receive,  in  the  atisenoe  of  con- 
tract, interest  upon  money  after  it  becomes 
due,  cannot  be  interpreted  to  impose  a  lia- 
bility upon  a  counl^,  which  is  a  political 
BulMlivision  of  the  state,  organized  for  pure- 
ly governmental  purposes,  and  endowed  with 
quasi  corporate  powers  only;  and,  in  an 
action  Sf^inst  county  officers  to  nearer 
taxes  wrongfully  exacted  over  the  protest 
of  the  taxpayer,  and  through  the  compul- 
sion of  a  tax  warrant,  interest  on  the  money 
from  the  time  it  was  paid  (it  then  being 
due)  cannot  be  recovered. 

(April  II,  1908.) 

Headnote  by  Bubch,  J. 

Oaae  Note.  —  JAabilitif  of  county  for  in- 
terest on  ita  ohligationa  in  absence  o/ 
statute  or  express  contract. 

This  note  is  confined  strictly  to  cases  in 
which  there  was  no  specific  statutory  pro- 
vision or  express  contract  whereby  interest 
on  the  obligation  was  provided  for. 

County  mrnmts  or  orders. 

The  rule  adopted  by  the  weight  of  an* 
thority,  as  to  county  warrants  or  orders, 
is  that,  in  the  absence  of  some  statutory 
provision  or  express  contract  allowing  in- 
terest, none  can  be  recovered. 

This  general  rule  was  applied  in  Madison 
County  r.  Bartlett,  2  III.  68,  where  it  was 
held  that  a  county  was  not  liable  for  in- 
terest upon  its  orders  which  did  not  pronde 
therefor.  The  court  said :  "From  this  view  of 
the  subject,  it  will  appear  that  in  the  great- 
er part  of  the  cases  where  counties  contract 
debts  and  issue  their  orders  for  payment 
or  compensation  the  probability  of  delay  or 
uncertainty  in  the  time  of  payment  had  been 
estimated  in  the  enlianced  price  agreed  on 
for  the  services,  work,  or  materials  contract- 
ed for.  In  all  such  cases,  then,  it  would  be 
manifestly  improper  to  allow  interest;  for 
interest,  b^  statute,  is  allowed  as  damages 
for  the  unjust  detention  of  money ;  and  here 
these  dama^  have  been  considered  by  the 
parties,  in  the  extra  price  agreed  on.  .  .  . 
It  might  also  with  propriety  be  insisted  that 
the  financial  means  ot  the  respective  coun- 
ties to  discharge  their  contracts  were,  or 
could  have  beeo,  known  1^  those  perstms 
who,  either  as  offleers  or  individuals,  bs- 
oame  creditors  Ut  the  county.  They  may 
therefore  be  presumed  to  have  consented  to 
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MOTION  for  dinction  to  the  txial  court 
to  allow  interest  u  prayed  in  the  peti- 
tion after  modification  on  cross  writs  of 
error  to  the  District  Court  for  Jackson 
County  to  review  a  judgment  in  plaintiffs' 
favor  for  a  portion  of  the  amount  claimed 
in  an  action  brought  to  recover  illegal  taxes. 
Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  D.  'Wfiodbnrn,  A.  E.  Crane, 
and  F.  T.  Woodburn,  for  plaintiffs  in 
error: 

The  protest  set  out  in  the  petition  is  in- 
ntfficient. 

Peninsular  Iron  Co.  v.  Crystal  Falls  Twp. 
60  Mich.  82,  26  N.  W.  840;  Meek  T.  McClure, 
49  Cal.  623;  Hinda  t.  Belvidere  Twp.  107 
Mich.  664,  65  N.  W.  544 ;  Redinger  v.  Jones, 
68  Kan.  627,  75  Pac.  997;  Frenzer  Duf- 
rene.  58  Neb.  432,  78  N.  W.  710;  Ballon 

receive  the  payment  of  their  claims  when- 
ever the  revenues  of  the  county  would  en- 
able it  to  pay  its  debts.  If  this  is  a  reason- 
able presumption, — and  it  seems  to  be, — then 
the  time  of  payment  of  these  county  orders 
did  not  arrive  until  there  was  money  in  the 
treaaury  to  pay  them;  and  provision  is  made 
by  statute  to  ppj'  orders  aooording  to  their 
seniority." 

And  the  general  rule  as  before  laid  down 
was  applied  in  the  following  cases: 

Thus,  in  Vincent  v.  Gilmer,  61  Ala.  387, 
it  was  held  that,  when  a  claim  against  a 
county  is  authorized  and  allowed  by  the 
commissioner's  court,  and  the  party  to 
whom  it  is  payable  accepts  the  warrant  on 
the  county  treasurer  fbr  its  payment,  he 
does  so  with  the  knowledge  that  it  can  be 
paid  by  the  treasurer  only  in  the  order 
of  its  presentation,  and,  unless  there  is  a 
failure  so  to  pay,  the  principal  is  not  de- 
tained and  the  interest  does  not  accrue,  .and, 
if  there  is  such  failure,  it  is  the  fault  of 
the  treasurer,  and  not  of  the  county;  so 
that  the  county  is  not  liable  for  interest. 
Hie  court  said:  "If  the  treasurer  pays  the 
claim  in  its  order,  he  can  pay  only  the 
amount  specified  in  the  warrant.  It  is  an 
authority  to  him  to  pay  only  that  sum. 
If  he  should  pay  more,  he  would  exceed  the 
authority,  and  could  not  claim  from  the 
county  the  allowance  of  the  ezcess.  The 
creditor,  receiving  the  amount  specified  in 
the  warrant,  receives  all  to  which  he  is  en- 
titled. He  contracted  with  the  county,  not 
for  the  payment  of  a  sum  certain,  when  his 
claim  was  audited  and  allowed,  but  for  the 
payment  of  the  amount  allowed  him,  in  the 
order  of  payment  prescribed  by  the  law. 
rniere  is  no  breach  of  contract  or  duty  im- 
putable to  the  county,  and  no  ground  on 
which  to  rest  a  claim  for  damages  or  in- 
terest." 

In  Reals  v.  Amador  County,  28  Cal.  449, 
tbo  rule  was  applied  as  to  county  war- 
rants givu  by  one  county  to  another,  from 
wfaidi,  by  act  of  the  legislature,  it  had  been 
formed,  the  warrants  in  queation  being  given 


V.  Sherwood,  32  Neb.  666,  49  N.  W.  700,  60 
N.  W.  1131';  Bankers'  Life  Asso.  v.  Doug- 
las County,  61  Neb.  202,  85  K.  W.  64; 
Davis  V.  Otoe  County,  66  Neb.  677,  76  N. 
W.  465;  Sandefur  v.  Hines,  69  Kan.  168, 
76  Pac.  444 ;  Union  P.  R  Co.  v.  Dodge  Coun- 
ty, 98  U.  8.  641,  26  L.  ed.  196. 

Mr.  Oharlea  Uayden,  for  defendant  in 
error: 

Interest  should  be  allowed  upon  the 
amount  paid  by  plaintiff  below. 

Gen.  Stat.  I90I,  §  3590;  Boston  &  S.  Glass 
Co.  V.  Boston,  4  Met.  181. 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  the  county  officials  to 
recover  a  sum  of  money  which  was  illegally 
charged  against  him  as  personal-property 
taxes,  and  which  he  paid  under  protest  and 

for  the  purpose  of  paying  a  portion  of  the 
debt  of  the  latter  county,  ttie  legislatuip 
having  made  no  provision  for  the  parmont 
of  interest.  And  this  was  held  although  n 
general  provision  for  interest  was  in  loi-ct- 
as  to  warrants  issued  for  usual  county 
expenses.  To  the  same  effect  is  Clay  Coun- 
ty V.  Chickasaw  County,  64  Miss.  634,  1 
So.  763. 

And  in  Ashe  v.  Harris  County,  55  Tex. 
49,  it  was  held  that  county  warrants  which 
were  silent  as  to  interest,  and  specified  no 
time  of  payment,  did  not  bear  interest;  tlio 
court  saying  that  they  were  mere  evidences 
of  indebtedness  allowed,  but  not  contracts 
in  writing  bearing  interest. 

So,  in  AUIson  v.  Juniata  County,  60  Pa. 
361,  it  was  held  that  no  interest  accrued  on 
a  county  warrant  after  refusal  by  the  treas- 
urer to  pay  the  amount  because  of  want  of 
funds,  since,  by  taking  and  retaining  the 
orders,  the  holder  took  his  chances  of  funds 
coming  into  the  breaeury,  and  thereby  un- 
dertook to  accept  alone  what  the  treasurer 
could  pay. 

So,  in  Com.  v.  Philadelphia  County,  4 
Serg.  &.  R.  125,  the  same  rule  was  applied, 
and  the  court  refused  mandamus  to  compel 
the  payment  of  interest  on  an  order  drawn 
on  and  accepted  by  the  county  treasurer. 
The  court  said:  "We  believe  the  custom 
throughout  the  state  has  been  not  to  pay 
interest,  and  those  persons  who  deal  with 
the  commissioners  understand  that  the  time 
of  payment  depends  on  the  state  of  the 
treasury." 

And  the  same  holding  was  made  in  Alex- 
ander V.  Oneida  County,  76  Wis.  66,  4S  N. 
W.  21,  where  the  statute  provided  that  no 
interest  should  ever  be  paid  by  any  county 
on  county  orders.  The  court  added  that 
especially  was  this  so,  since  it  did  not  ap- 
pear that,  at  the  time  the  order  was  pre- 
sented for  payment,  and  payment  refused, 
there  were  sufficient  funds  in  the  treasury 
for  that  purpose,  to  pay  the  same. 

A  like  result  was  reached,  as  to  county 
warrants,  in  Camp  v.  Knox  County,  8  Lea, 
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imder  the  conipiiltiioii  of  a  tax  warrant.  In 
his  petition  he  prayed  for  interest  at  the 
rate  of  6  per  cent  per  annum  on  the  amount 
paid,  from  the  date  of  payment.  The  dis- 
trict court  rendered  judgment  for  the  re- 
vo\-ery  of  a  portion  only  of  the  aum  claimed, 
and  allowed  no  interest.  On  proceedings  in 
error  in  this  courts  brought  hy  both  parties, 
tlie  judgment  of  the  district  court  was'modi- 
ttetl.  and  an  order  was  made  that  the  plain- 
tiff be  given  judgment  for  the  whole  amount 
lie  had  wrongfully  b^cti  compelled  to  pay. 
Jackson  County  v.  Kaui  (Kan.)  96  Fac.  45. 
The  question  of  interest  was  overlooked,  and 
a  motion  is  now  made  for  a  further  direc- 
tion to  the  trial  court  to  include  in  its  judg- 
ment interest  as  prayed  for  in  the  petition. 
The  action  being  grounded  upon  official 

J99,  the  court  observing  tliat  neither  the 
character  of  the  instrument,  nor  the  inten- 
tion of  its  issuance,  contemplated  payment 
of  interest  on  the  warrants,  their  payment 
being  provided  for  at  the  earliest  day  when 
there  was  money  in  the  treasury. 

So,  in  National  Bank  v.  Duval  County,  45 
Fla.  496,  34  So.  894.  where  a  county  was 
without  sufficient  funds  to  pay  warrants, 
and  agreed  to  pay  interest  to  one  if  he  would 
CA8h  them,  it  was  held  that  such  interest 
could  not  be  recovered.  The  court  said: 
"The  plaintiff,  at  the  time  the  alleged  agree- 
ment was  made,  was  not  a  creditor  of  the 
county.  The  county  owed  it  no  debt  for 
the  payment  of  which  it  was  the  duty  of 
the  county  to  provide.  The  outstanding 
county  warrants  were  bearing  no  interest. 
Vo  power  to  provide  for  payment  of  such 
warrants  was  given  otherwise  than  from  the 
current  revenues  flowing  through  the  coun- 
ty treasury,  except  by  means  of  bonds  to 
fund  outstanding  indebtedness,  which  could 
only  be  issued  after  an  election  held  in  ac- 
cordance with  SI  691  ct  seq.,  Rev.  Stat. 
To  permit  the  county  commissioners  to 
evade  the  requirements  of  these  sections,  by 
sanctioning  the  contract  declared  upon  in 
this  case,  would  he  to  enable  tlieni  to  fix 
upon  the  county  the  burden  of  a  refunding 
of  the  county  indebtedness  at  a  rate  of  in- 
terest to  be  fixed  by  themselves,  without  im- 
jxising  upon  them  the  duty  of  submitting  to 
the  people  at  an  election  the  question  of 
the  propriety  of  funding  the  indebtedness 
and  the  rate  of  interest  to  be  paid  thereon. 
While  the  contract  made  with  plaintifl'  may 
have  been  wise  from  a  business  point  of 
view,  tending,  as  it  did.  to  sustain  the  credit 
of  the  county,  we  have  been  unable  to  find 
a  statute  granting  the  power  to  make  it. 
or  granting  any  other  power  from  which  we 
can  clearly  imply  the  one  here  attempted  to 
be  exercised."  To  the  same  effect  is  State 
ex  rel.  Walker  t.  Stewart,  49  fla.  269,  38 
So.  600. 

So,  the  general  rule  was  approved  in 
Seton  V.  Hovt,  34  Or.  272.  43  L.R.A.  634.  75 
Am.  St.  Rep.  641,  ,'55  Pae.  967.  where  the 
question  before  the  court  was  whether  the 
rate  on  interest-bearing  warrants  was 
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conduct  in  a  matter  affecting  the  public 
interest,  and  the  object  being  to  cditain  re- 
imhursement  for  funds  paid  into  the  county 
treasury-,  the  suit  is  in  fact  one  againct  the 
county.  People  ex  rel.  Reeder  v.  Wexford 
County,  37  Mich.  351.  If  interest  be  re- 
coverable, it  must  be  hy  virtue  of  t  3590, 
Gen.  Stat.  1901,  which  reads  as  follows: 
"Creditors  shall  be  allowed  to  receive  inter- 
est at  the  rate  of  6  per  cent  per  annum, 
when  no  other  rate  of  interest  is  agreed  up- 
on, for  any  money  after  it  becomes  dup." 
The  word  "creditors"  is  here  used  In  the 
broad  sense  of  those  who  have  the  legal 
right  to  demand  and  receive  the  payment  of 
money,  and  includes  the  plaintiff  in  the 
transaction  under  investigation.  The  money 
'  having  been  wrongfully  extorted  from  the 

changed  by  a  statute  subsequently  passed 
providing  for  a  different  rate  than  forinerly. 
the  court  saying:  "We  take  it,  therefore, 
that  a  county  is  not  liable  for  the  payment 
of  interest  under  the  general  provision  of  thr* 
statute  regulating  the  rate  upon  the  de- 
mands enumerates  in  said  S  3587,  as  an 
individual  would  be  where  there  is  no  eon- 
tract  to  pav  interest." 

And  in  Cooper  v.  Wait,  106  Ky.  6-28,  51  S. 
W.  161,  in  a  case  involving  a  county  order, 
the  court  said  that  it  did  not  find  it  neces- 
sary to  decide,  but  that,  in  its  opinion,  the 
holder  of  such  an  order  could  not  demand 
interrat  from  the  treasurer  where  no  provi- 
sion had  been  made  therefor,  although  the 
order  itself  had  been  allowed  by  the  county 
court. 

In  Jocks  V.  Turner,  36  Ark.  89,  where  the 
Constitution  of  1874  prohibited  counties 
from  issuing  any  interest-bearing  evidences 
of  indebtedness  except  bonds  as  may  be  au- 
thorized, etc.,  it  was  held  that  county  war- 
rants did  not  draw  interest,  not  coming 
within  the  exception. 

So,  in  Warren  County  v,  Klein,  61  Miss. 
807,  it  was  said  that  interest  was  the  creatnr.^ 
of  statute:  and,  where  the  genera)  statu- 
tory provision  did  not  embrace  county  war- 
rants, but  merely  had  reference  to  the  con- 
tracts of  individuals,  it  was  held  that  no 
interest  could  be  recovered;  and,  this  bemg 
so.  they  obviously  could  not  he  made  to  bear 
interest  by  a  demand  of  payment. 

In  Hardin  County  v.  AfcFarlan,  82  111. 
138,  where  it  was  provided  that  a  special 
tax  might  be  levied  by  the  county  court  to 
enable  counties  to  liouidate  their  indebted- 
ness, and  this  was  the  only  authority  the 
county  board  had.  it  was  held  that  they 
could  not  issue  interest- bearing  bonds  to 
take  up  noninterest-bearing  outstandini;  or- 
ders, since  interest-hearing  obligations  could 
be  issued  only  by  statutory  authority. 

And,  following  this  case,  in  Hall  v.  Jack- 
son County,  95  HI.  352,  it  was  held  that  the 
county  court  could  not  allow  interest  on 
common  county  orders  issued  for  current 
county  expenses. 

A  statute  validating  county  debts  in- 
curred in  excess  of  the  limit  of  'indebtedness 
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plaintiff  by  th*  threatened  seizure  of  his 
property  under  the  tax  warrant  then  in  thf- 
sheriff's  hands  for  execution,  the  county  had 
no  right  to  retain  it  for  a  single  day.  It 
owed  the  plaintiff  the  duty  to  make  restitu- 
tion at  once.  See  22  Cyc.  Law  &  Proc.  p. 
1606.  No  demand  was  necessary  because  the 
money  had  been  exacted  over  the  plaintiff's 
protest  and  denial  of  liability.  Therefore 
the  money  was  "due"  as  soon  as  the  county 
had  taken  it. 

So  far  the  statute  has  been  looked  at  from 
the  creditor's  side.  Considered  from  the 
view  point  of  the  debtor,  it  imposes  a  duty 
and  a  liability  outside  of  contract,  and 
which  would  not  otherwise  exist.  Do  its 
merely  general  terms  extend  to  counties  ? 
The  general  rule  that  the  state  is  not  bound 


by  statutes  limiting  rights  or  imposing  bur- 
dens, unless  it  be  expressly  named,  or  be 
intmded  necessaty  implication,  is  fa- 
miliar. State  V.  American  Book  Co.  60 
Kan.  1,  24,  I  L.R.A.(N.S.)  1041,  7(! 
Pac.  411,  and  authorities  there  cited.  To 
bind  the  state  by  an  implication,  it  must 
be  one  that  is  unavoidable.  If  there  be  a 
doubt  upon  the  subject,  that  doubt  must  be 
resolved  in  favor  of  the  state.  State  v.  School 
Diet.  No.  3,  34  Kan.  237,  242.  8  Pac.  208. 
Counties  are  mere  political  subdivieiohe  of 
the  state.  Shawnee  County  v.  Carter.  2 
Kan.  115.  They  are  mere  instrumentalitie-'^ 
of  the  state  in  the  exercise  of  its  govern- 
mental funtions,  and  are  given  corporate 
power  only  so  far  as  may  be  necessary  to 


does  not  validate  county  warrants  so  far  as 
they  provide  for  interest,  where,  at  the 
time  of  their  issuance,  then  was  no  law 
nuthortzing  interest-bearing  warrants  to  be 
ji4sued.  But,  where  a  statute  allowing  in- 
terest on  such  warrants  from  the  time  of 
presentation  was  passed  subsequently  to  the 
issuance  of  the  warrants,  interest  was  al- 
lowed from  the  date  when  they  were  ren- 
dered valid,  where  a  demand  had  previous- 
Iv  been  made.  Daggett  t.  Lvneh,  18  Utah, 
40,  54  Pac.  1096;  Mcintosh  t.  Salt  T^ke 
rounty,  23  Utah,  504,  66  Pac.  483. 

The  court,  in  Daggett  v.  Lynch,  in  holding 
that  a  county  court,  in  the  absence  of  lepis- 
lative  authority,  has  no  power  to  issue  in- 
terest-bearing warrants,  said :  "Experience 
and  observation  in  the  past  disclose  the 
evils  and  dangers  of  intrusting  county 
boards  with  the  general  power  to  issue  in- 
terest-bearing  warrants.  Some  of  the  coun- 
ties and  cities  of  the  lute  territory,  as  well 
as  similar  municipalities  in  the  various 
states,  have  been  greatly  embarrassed  and 
injured  by  the  exercise  of  such  power.  Such 
discretion  holds  out  the  temptation  to  create 
needless  debts  and  make  extravagant  ex- 
penditures, and  affords  opportunities  and 
facilities  for  fraud." 

There  is,  however,  authority  for  a  con- 
trary view, — some  courts  holding  counties 
to  be  liable  for  interest  on  their  warrants. 

Thus,  in  Brown  v.  Johnson  County,  1  G. 
firpene,  486.  it  was  held  that  county  orders 
made  payable  from  a  particular  fund  would 
not  draw  interest  until  such  fund  was  cre- 
ated: but  the  court,  in  passing,  said  that 
an  order  drawn  to  tw  paid  on  presentation 
bore  interest  from  the  date  of  presentment, 
and  further  said:  "In  some  counties  in  this 
state  orders  are  drawn  by  the  boards  of 
commissioners  upon  the  treasurer,  to  be  paid 
on  presentment  and  without  any  qualificn- 
tions.  In  some  counties  orders  are  drawn 
in  both  forms.  When  orders  are  drawn 
without  the  words  of  limitation  as  to  pay- 
ment, interest  is  usually  allowed,  and  we 
think  with  great  propriety.  The  board  of 
commissioners,  in  such  orders,  undertake 
that  mont^  is  in  the  hands  of  treasurer  to 
pay  the  same;  and,  having  the  control  of 
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the  revenues  of  the  county,  and  for  the  pur- 
pose of  giving  them  character  and  value,  and 
to  be  enabled  to  procure  services  and  proper- 
ty at  their  true  value,  they  make  such  or- 
ders due  on  presentment  to  the  treasurer, 
and  from  that  time  pay  interest  on  the 
same," 

So,  in  Marks  v.  Purdue  University,  37 
Ind.  155,  although  an  order  of  a  board  pro- 
vided for  payment  of  the  sum  donated  for  a 
public  institution  without  interest,  it  was 
held  that  a  warrant  issued  for  an  instalment 
due  would  bear  interest  from  the  date  it  was 
presented  for  i»yment. 

And  in  Jackson  Countv  v.  Rendleman.  lOO 
III.  370.  .^8  Am.  Rep.  4*4,  it  was  held  that 
'  the  county  board  had  authority  to  contract 
to  pay  for  the  work  of  repairing  a  court- 
house in  interest-bearing  orders.  The  court 
distinguished  the  case  frcnn  Hardin  County  r. 
McFarlan  and  Hall  v.  Jackson  County, 
supra,  on  the  ground  that  the  orders  were 
not,  as  in  those  cases,  issued  for  a  prior  in- 
debtedness incurred  with  reference  to  non- 
interest-bearing  orders,  but.  with  their  in- 
terest-bearing clause,  were  the  contract  price 
to  be  paid  for  the  work  afterwards  to  be  per- 
formed. To  the  same  effect  is  Frankford 
Real-Estate  Trust  &  S.  D.  Co.  t.  Jackson 
County,  39  C.  C.  A.  365,  08  Fed.  942. 

And  In  Davis  v.  Bumey,  58  Tex.  364.  it 
was  held  that  county  commissioners  had 
power  to  bind  the  county  for  interest;  and. 
where  a  citizen  had  the  option  to  pay  taxes 
in  money  or  script,  an  order  of  the  commis- 
sioners providing  for  the  registration  of 
script  and  making  the  same  bear  interest 
from  the  date  of  r^stration  was  held  valid. 

And  in  Yellowly  v.  Pitt  County,  73  N.  C. 
164,  interest  was  allowed,  under  a  general 
statute,  upon  a  county  order  from  the  date 
of  demand  upon  the  county  treasurer.  An- 
swering the  argument  that  the  county  ought 
not  to  pay  interest,  the  court  said:  "A  coun- 
ty, like  an  individual,  may  enter  into  con- 
tracts and  sue  and  be  sued.  And.  if  there 
is  any  difference  between  an  individual  and 
a  county,  it  would  seem  to  he  the 
greater  obligation  on  a  county  to  keep 
its  faith..  The  reason  moat  urged,  why 
this  should  not  be,   is  the  alleged  fact 
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the  general  rule,  they  would  have  expressly 
stipulated  for  the  payment  of  interest." 

Ho,  in  Holmes  v.  Charleston  County,  14 
S.  C.  146,  where  the  demand  was  an  open 
account  which  did  not  bear  interest,  the 
court  said  that  they  could  not  hold  that  the 
commiesioner  erred  in  not  allowing  it. 

And  in  Grundy  County  v.  Hughes,  8  III. 
App.  40,  it  was  held  that  interest  could  not 
be  recovered  from  a  county  on  a  bounty  un- 
der which  the  county  agreed  to  pay  a  cer- 
tain sum  to  volunteers  for  tiie  War;  the 
doctrine  being  that,  upon  a  contract,  lia- 
bility for  interest  arises  only  upon  express 
agreement. 

In  Coles  County  v.  Goehring,  209  111.  142, 
70  N.  E.  610,  where  a  contract  to  repair  a 
courthouse  did  not  provide  that  the  amount 
tor  which  it  was  to  be  repaired  should  draw 
interest,  but  only  that  the  county  orders  in 
which  tjiat  amount  was  to  be  paid  were  to 
draw  interest,  it  was  held,  where  the  orders 
proved  void,  that  no  interest  could  be  re- 
covered. 

So,  in  People  ex  rel.  Reeder  v.  Wexford 
('ounty,  37  Mich.  351,  on  an  amount  due 
from  a  county  in  settlement  between  two 
townships  of  a  sum  for  delinquent  taxea, 
it  was  held,  in  the  absence  of  an  express 
contract  or  statute  to  pay  interest,  that  none 
could  be  recovered.  The  court  said  that  it 
was  uncommon,  in  administering  mandamus 
where  such  municipal  bodies  were  the  liti- 
gants, to  recover  payment  of  interest,  unlesa 
Home  statute  or  contract  relation  pointed 
clearly  to  the  justice  of  the  allowance. 

In  Kline  V.  Jefferson  Countv.  30  Kv.  L. 
Rep.  1344,  101  S.  W.  356,  where,  at  the 
time  of  purchase  by  a  county  court  of  a 
piece  of  property,  neither  party  understood 
or  expected  that  there  was  to  be  any  in- 
terest on  warrants  given  in  payment,  a 
subsequent  voluntary  attempt  on  the  part 
of  the  county  court  to  pay  interest  was  held 
void,  being  without  consideration;  and  thi^ 
was  true  although  the  county  court,  at  thi> 
time  of  purchane,  had  the  power  to  pay  cash 
and  to  enter  into  an  agreement  to  pay  in- 
terest  in  order  to  obtain  it. 

In  Humphreys  County  t.  McAdoo,  7 
Heisk.  686,  where  a  railroad  company  ac- 
cepted subscriptions  to  be  paid  by  tajces  to  be 
assessed,  it  was  held,  until  these  were  as- 
sessed and  collected,  the  company  could  not 
receive  payment ;  and,  it  not  appearing  that 
the  railroad  had  demanded  an  .assessment, 
the^  were  not  entitled  to  interest,  since  the 
claim  was  not  on  the  footing  of  a  past-due 
indebtedness. 

But,  under  certain  circumstances,  interest 
has  been  allowed.  Thus  in  La  Salle  County  v 
Simmons,  10  111.  613,  where  county  commis 
sioners  were  authorized  to  impose  an  annual 
tax  for  a  license  to  operate  a  ferry,  and.  e\- 
m>ding  their  authoricy,  gave  notice  that 
they  would  grant  the  license  to  the  person 
making  the  largest  contribution  to  the  coun 
ty,  and  the  one  then  carrying  on  the  ferry 
in  order  to  retain  the  right,  offered  th 
largest  amoimt.  It  was  held  that  it  might 
l>p  recovered  back,  since  undue  advantage  had 
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been  taken ;  and  it  was  further  held  that  in- 
terest might  also  be  recovered. 

So,  in  Aplin  v.  Shiawassee  County,  74 
Mich.  537,  42  N.  W.  143,  a  county  was  held 
liable  to  the  state  for  interest  upon  taxes 
charged  back,  and  for  items  erroneously 
credited  to  the  county,  and  therefore 
charged  back ;  also  upon  moneys  paid  by 
the  state  for  the  use  of  the  county  for  tin- 
benefit  of  the  deaf  aml^umb.  And  it  was 
further  held  proper  to  Wiarge  it  with  com- 
pound interest  on  annual  balances  due  to  the 
state. 

In  Washington  County  Court  v.  McKee,  IS 
Ky.  L.  Rep.  102,  13  S.  W.  909,  where  tax- 
payers employed  counsel,  and  successfully 
assailed  a  subscription  by  the  county  to  capi- 
tal stock  of  a  railroad,  and  the  legislature 
later  authorized  the  county  court  to  pay  the 
amount  of  counsel  fees,  and  to  impose  taxes ; 
and  also,  in  the  alternative,  empowered  it  to 
pay  the  dd>t  from  funds  on  haM,  or  iwue 
its  bonds  with  interest  from  date,  the  inter- 
est not  to  exceed  a  certain  rate, — it  was  held 
that  the  county  was  liable  for  interest,  al- 
though it  took  the  former  coui'se  and  as- 
sessed the  taxes;  and  it  could  not  escape  lia- 
bility on  the  ground  that  it  was  an  ordinary 
appropriation  not  arising  from  contract. 

As  to  interest  as  a  valid  claim  against  the 
ptate,  see  not  to  Northwestern  &  P.  Hy- 
potheek  Bank  v.  State,  42  L.R.A.  62. 
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FAIRBANKS,  MORSE,  ft  COMPANY,  Plff. 
in  Err., 

T. 

MABGAKET  S.  WALKER  et  al. 

(76  Kan.  903,  92  Pac.  1129.) 

Sale  —  oil  tank  —  reftclnBton. 

1.  An  oil  tank  for  the  storage  of  oil,  as 
between  buyer  and  seller,  is  a  cliattel;  and 
the  contract  of  purchase  may  be  rescinded 
by  the  purchaser  for  failure  to  furnish  one 
of  the  kind  and  quality  agreed  upon,  the 
same  as  in  the  sale  of  other  chattels. 
Same  —  status  quo. 

2.  In  such  a  case,  the  right  to  rescind, 
when  otherwise  existing,  will  not  be  denied 
on  the  ground  that  tlie  parties  cannot  be 
placed  in  atatu  quo,  when  the  purchaser 
has  not  received  and  accepted  the  tank,  and 

Headnotes  by  Gbaves,  J. 


Note.  — Although  it  is  difTicuH  to  think 
of  a  contract  wherein  some  incidental  labor 
IT  material  has  not  been  employed,  wh'ch 
on  the  rescission  of  such  contract  cannot 
t^e  restored,  an  extended  search  fails  to  re- 
veal any  other  cases  wherein,  as  in  Faib- 
'lANKs,  M.  &  Co.  V.  Walker,  and  the  case 
therein  cited,  it  was  contended  that,  because 
if  such  labor  or  material,  the  parties  could 
<iot  be  placed  in  atatu  quo,  preventing, 
therefore,  the  rescinding  of  the  contract. 
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where  the  seller  has  parted  with  nothing  by 
reason  of  the  tale,  except  the  waste  of  ma- 
terial incident  to  putting  the  previously 
manufactured  parts  together  and  the  cost 
of  labor  in  to  doing. 
Same  —  literal  restoration. 

3.  The  rule  that,  upon  the  rescission  of  a 
contract  for  the  purchase  of  a  chattel,  the 
parties  must  be  placed  in  statu  quo,  does  not 
require,  in  all  cases,  that  an  absolute  and 
literal  restoration  shall  be  had;  but  it  will 
be  sufficient  if  such  restoration  be  made  a>4 
is  reasonably  possible,  and  such  as  the 
merits  of  the  ease  demand. 

(December  7,  1907.) 

17*  RROR  to  the  District  Court  for  Neosho 
J  County  to  review  a  judgment  in  defend- 
ants' favor  in  an  action  brought  to  recover 
the  value  of  an  oil  tank.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  W.  C.  Fonee  and  J.  8.  I>et- 
wiler  for  plaintiff  in  error, 

Messrs.  B.  F.  Shlnn.  Otto  J.  Brlley, 
and  J.  li*  Denlson  for  defendants  in  error. 

Graves,  J.,  delivered  the  opinion  of  tht) 
court: 

This  is  an  action  to  recover  the  value  of 
an  oil  tank  furnished  hy  Fairbanks, 
Morse,  A  Co.  to  the  defendants  in  error. 
Action  was  commenced  before  a  justice  of 
the  peace,  where  the  defendants  recovered 
judgment,  and  plaintiff  appealed  to  the  dis- 
trict court  of  Neosho  county.  Judgment 
was  again  given  in  favor  of  the  defendanta, 
and  the  plaintiff  brings  the  case  here  for 
review. 

The  plaintiff  is  located  in  Kansas  City, 
Missouri,  and  is  engaged  in  the  business  of 
manufacturing  and  selling  oil  suppHes  and 
machinery.  The  defendants,  at  the  time  the 
transactions  in  controversy  occurred,  were 
engaged  in  the  oil  producing  business  at 
Chanute,  under  the  name  of  Wallcer  Oil 
Company.  J.  M.  Glover  was  a  traveling 
iialesman  for  the  plaintiff,  and  C.  E.  Dcren- 
berger  was  "field  manager"  for  the  defend- 
ants. On  August  17,  1903,  Glover  took  an 
order  from  Derenberger  for  an  oil  tank, 
which  reads  J 

Messrs.  Fairbanks,  Morse,  &  Co.: — 

Please  ship  via  frt.  to  Walker  Oil  Co.,  at 
Chanute,  Kans.  Notify  C.  E.  Derenber;:er 
1  12x20'  2"  Cyinress  Oil  tank,  price 
$260.00.  Erected  on  our  lease  you  to  fur- 
nish bottom  and  deck,  and  make  the  tank 
hold  oil.  H6oi» — three  4"  hoops  on  bottom 
balance  3"  and  one  1  Zy^"  on  top.  Wc 
will  haul  out  the  material.  Terms  net 
thirty  days  from  date  of  shipment,  without 
any  deduction  for  freight,  express,  or  ex- 
change charges.  This  order  is  subject  to 
ULJLA.(N.S.) 


approval  of  Fairbanks,  Morse,  &  Co.,  

the  undersigned  have  examined  the  above 
order  and  the  same  is  correct. 

[Signed]  C.  £.  Derenberger. 

This  order  was  accepted,  the  materiul 
shipped,  and  the  tank  erected.  The  tank 
was  completed  about  September  16,  1003. 
Oil  tanks  are  used  for  storing  oil,  and  arc 
worthless  if  they  leak.  A  tank  that  'm 
water-tight  may  not  hold  oil.  Some  of  tli<^ 
witnesses  testified  that  oil  will  escape 
through  the  staves  of  a  tank  if  they  arc 
"sappy."  The  tank  in  question  never  would 
hold  water,  and  a  number  of  its  staves  were 
"sappy."  The  staves  did  not  flt  close  to- 
gether, and  water  ran  through  the  cracks 
between  them.  The  tank  was  never  fit  for 
the  use  intended,  and  was  practically  wortli- 
less  as  an  oil  tank.  On  October  12,  1903. 
plaintiff  drew  a  draft  on  the  defendants  for 
the  price  of  the  tank,  to  which  an  answer 
was  made,  as  follows: 

Chanute,  Kansas,  10-14.  1903. 
Fairbanks,  Morse,  ft  Co., 

Kansas  City. 

Gentlemen:— 

I  will  not  oner  your  draft  1^  no  mcanit 
against  the  Walker  Oil  Co.,  in  the  first 
place  your  bill  is  but  (260,  as  I  ordered  the 
other  goods  of  Glover  to  be  delivered  in  not 
to  exceed  six  days  as  I  was  at  the  time 
equipping,  it  was  not  sent  for  three  weeks. 
So  it  is  your  stuff  not  mine  and  whenever 
you  put  this  tank  up  as  my  contract  calls 
for  I  will  decide  to  pay  you,  and  not  before. 

Your  respect, 
*  0.  E.  Derenberger. 

After  receipt  of  this  letter,  the  plaintiff 
made  some  further  efforts  to  mako  the  tank 
acceptable  to  the  defendants,  but  did  not 
succeed,  and  commenced  this  action  June  25, 

1904.  The  district  court  entered  judgment 
in  favor  of  the  defendants,  as  follows: 
"And  now  on  this  23d  day  of  November, 

1905,  came  the  above-named  parties  by  their 
attorneys,  and  the  court  having  had  said 
cause  under  advisement,  and  being  fully 
advised  In  the  premises,  does  find  for  the 
said  defendants,  and  that  the  prayer  of  said 
petition  be  denied,  and  that  said  defendants 
have  and  recover  of  said  plaintiff  their 
costs  in  their  behalf  expended,  taxed  to 
$98,86.  Hereof  let  execution  issue.  And 
it  is  further  ordered  that  at  any  time  with- 
in sixty  days  from  tliis  date  the  said  plain- 
tiff may  take  possession  of  the  tank  in- 
volved in  this  action  and  remove  the  same 
from  the  premises  where  it  now  is.  Should 
plaintiff  fail  to  remove  the  said  tank  in 
said  time,  then  the  defendant  Mar- 
garet S.  Walker  can  remove  said  tank  from 
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■aid  premises  (if  she  desires  to  do  so),  do- 
ing as  little  damage  to  said  tank  in  re- 
raoring  as  possible.  Plaintiff  to  be  notified 
bj  mail  of  the  rcsnoval  of  said  tank  and  the 
place  to  which  it  may  be  removed.  In  any 
event  said  tank  to  ronaln  the  property  of 
plaintiff." 

Several  assignments  of  error  have  been 
presented,  but  they  are  all  involved  in  one, 
and  only  that  one  need  be  considered.  It 
is  contended  that  the  contract  between  the 
parties  was  one  wherein  the  plaintiff  agreed 
to  furnish  the  materials  and  build  an  oil 
tank  upon  the  premises  of  the  defendants, 
and  not  one  for  the  sale  of  an  oil  tank,  and 
therefore  should  be  classified  as  a  building 
contract,  and  not  one  for  the  sale  of  a  chat- 
tel, iif  whtch  ease  the  defendants  cannot 
refuse  to  accept  the  tank  and  avoid  payment, 
even  if  it  is  defective  and  not  according  to 
the  contract,  but  must  resort  to  an  action 
for  dunages.  It  is  also  argued  that  the 
parties  in  this  case  cannot  be  placed  in 
statu  quo  if  the  contract  is  rescinded,  and, 
under  the  doctrine  which  denies  the  right 
of  resciasion  in  suoh  cases,  no  recovery  can 
be  had  here.  W«  do  not  see  any  serious 
difficulty,  however,  in  placing  the  parties 
to  this  action  tn  practically  the  same  sit- 
uation tiiey  were  before  the  contract  was 
made.  Indeed,  this  seems  to  have  been  suc- 
cessfully accomplished  by  the  judgment  of 
the  difltrict  court.  It  is  insisted  that  the 
plaintiff  cannot  be  placed  in  statu  quo  unless 
the  tank  and  wasted  material,  together  with 
thB  cost  of  labor  expended  in  ihe  construc- 
tion of  the  tank,  be  returned.  But  such  an 
application  of  the  rule  does  not  seem  to  be 
practical  or  reasonable.  The  cases  where 
this  rule  can  be  applied  in  such  an  absolute 
and  unqualified  sense  are  very  rare.  Where 
a  tailor  agrees  to  furnish  the  material  and 
make  a  ooat,  if  the  garment,  when  finished, 
is  BO  small  fiiat  the  person  for  whom  it  waft 
made  cannot  wear  It,  the  purchaser  may  re- 
fuse to  take  it,  and  yet  the  tailor  cannot  be 
placed  *n  statu  quo  under  the  rule  here  in- 
sisted upon,  as  the  material  would  be  ^eti- 
cally  destroyed  for  other  purposes,  and  the 
labor  thus  expended  lost  The  same  is  tme 
in  every  case  where  the  seller  manufactures 
the  article  sold.  We  understand  the  rulo 
to  be  that  the  person  who  rescinds  must  al- 
ways return  aU  benefits  received  from  the 
contract,  and  restore  the  status  quo,  not  ab- 
solutely, hut  so  far  as  possible,  or  the  merits 
demand.  24  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
p.  620,  (3) ;  e  Pom.  Eq.  Jur.  I  688;  Neblett 
v.  Macfarland,  92  U.  S.  103,  23  L.  ed.  471; 
Brown  v.  Norman,  66  Miss.  369,  7  Am.  St. 
Rep.  663,  4  So.  293;  Myrick  T.  Jacks,  33 
Ark.  420.  As  applied  to  this  case,  the  plain- 
tiff undertook  to  make  an  oil  tank  that 
would  hold  oil  and  be  suitable  for  the  pnr- 
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pose  of  storing  it.  The  defendants  had  m> 
use  for  a  tank  that  would  not  serve  this 
purpose.  The  plaintiff  fully  understood  the 
needs  of  the  defendants  in  this  respect,  and 
oontracted  witii  reference  to  this  known  sit- 
uation. The  tank,  as  erected,  is  defectiTe 
in  every  respect,  the  materials  are  unsuit- 
able, and  the  workmanship  unskilful.  The 
plaintiff  had  abundant  time  in  which  to 
construct,  repair,  and  make  the  tank  ac- 
cording to  contract,  but  failed  to  do  so.  The 
tank,  whoi  completed,  and  at  all  times 
thereafter,  has  been  worthless,  except  as 
the  materials  of  which  it  is  co&struoteil  are 
valuable.  It  would  he  inequitable  and  un- 
just to  eompel  the  defendants  to  keep  thia 
tank  at  any  price.  They  received  nothing 
whatever  of  value  frmn  the  contract,  and 
have  notliing  to  return  to  the  plaindff.  The 
situation  is  the  direct  result  of  the  plain- 
tiff's conduct.  It  has  no  reason  to  complain. 
The  material  shipped  to  Chanute  is  on  the 
defendants*  premises  in  a  condition  where 
it  may  still  be  properly  denominated  mate- 
rial, and  can  be  removed  and  used  for  some 
purpose  for  which  it  is  adapted,  without 
serious  loss. 

The  plaintiff  has  dted,  in  support  of  Its 
contention,  the  ease  of  Tower  v.  Pauly,  51 
Mo.  App.  77.  The  facts  of  that  case,  how- 
ever, differ  so  much  from  this  that  it  has 
very  little,  if  any,  application.  That  was  a 
case  where  a  hot-air  furnace  was  placed  in 
a  residence,  and,  when  eompletecU  it  was 
paid  for.  Its  capacity  was  not  tested  for 
more  than  a  year  after  completion,  and  then, 
when  found  to  be  deficient,  and  not  equal 
to  the  warranty,  the  owner  tendered  It  back, 
less  the  brick  casing,  which  he  used  fn  the 
construction  of  another  furnace,  and  brought 
Buit'to  recover  the  money  paid.  The  major- 
ity  of  the  court  held  that  he  could  not  re- 
cover: First,  because  he  waited  too  long; 
second,  he  did  not  tender  hack  all  that  he 
received;  and,  third,  the  furnace  was  a 
structure  when  completed,  and  built  into 
a  house,  which  could  not  be  returned  so  as 
to  place  the  parties  in  statu  quo,  and  there- 
fore the  ranedy  was  an  action  for  damarree, 
and  not  a  rescission  of  the  contract.  Judge 
Rombauer  concurred  in  the  two  first  prop- 
oaitiona,  and  dissented  to  the  third.  Judge 
dissented  generally.  We  are  not  in- 
clined, therefore,  to  regard  this  ease  as  an 
authority  here.  We  conclude  that  the  plain- 
tiff sold  a  chattd — an  oil  tank — to  the  de- 
fendants, which  foiled  In  eveiy  Important 
particular  to  comply  with  the  contract  of 
purchase.  The  defendants,  because  of  such 
failure,  rightfully  refused  to  accept  the 
tank.  By  such  refusal,  the  ownership  of 
the  prop»ty  has  never  changed.  It  has  at 
all  times  belonged  to  the  plaintiff. 

We  think  the  rights  of  the  parties  ware 
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correctly  disposed  of  hj  the  district  court. 
For  more  than  twenty  years  this  court  has 
been  reviewing  the  decisions  of  the  eminent 
judge  before  whtnn  this  case  was  tried,  and 
it  luM  noticed  with  satisfaction  the  yigilant 
care  and  patient  industry  given  by  him  to 
the  dischaigfl  of  hta  official  duties.  His 
thorough  knowledge  of  legal  principles  and 
his  clear  perceptions  of  natural  justice  made 
him  peculiarly  fitted  for  judicial  service, 
and  contributed  in  a  large  measure  to  the 
success  which  gave  him  prominence  as  a 
jurist,  and  caused  him  to  be  generally  rec- 
o^izcd  as  an  able  and  impartial  judge.  In 
view  of  his  recent  voluntary  retirement 
from  the  bench  by  resignation,  thereby 
severing  his  long-continued  official  relations 
with  this  court,  we  deem  it  proper  to  make 
thia  reference  thereto. 
Judgment  affirmed. 


KBNTVOKT  COVRT  OF  APPEAIjS. 

CINCINNATI,  NEW  ORLEANS,  ft  TEXAS 
PACIFIC  RAILWAY  COMPANY,  Appt, 

T. 

COMMONWEALTH  OF  KENTUCKY. 
(—  Ky,  — ,  104  8.  W.  771.) 

Railroad  —  street   crossing  — >  nuisance. 

1.  A  railroad  company  is  guilty  of  a 
nuisance  in  running  its  trains  across  a 
ninch-nsed  street  in  a  town,  wilfully,  habit- 
ualfy,  and  for  an  unreasonable  length  of 
time,  at  such  an  unreasonable  and  unsafe 
rate  of  speed  as  to  endanger  the  lives  and 
safety  of  persons  using  crossing,  with* 
out  customary  and  nsnal  warning  signals. 
Same  —  precautions. 

2.  A  railroad  company  which,  in  running 
trains  rapidly  over  a  street  crossing  In  a 
town,  gives  the  customary  statutory  signals, 
and  maintains  a  watchman  at  the  crossing 
from  6  A.  u.  to  6  p.  ic.,  relieves  itself  from 
the  charge  of  committing  a  nuisance  in  lo 
rmuiiag  its  trains. 


Same  —  absence  of  signals. 

3.  To  sustain  a  penal  prosecution  against 
a  railroad  company  for  running  its  trains 
over  a  street  crossing  at  a  dangerous  rat« 
of  speed,  the  running  of  the  trains  muat  be 
shown  to  have  been  attended  with  a  failure 
to  ^ve  the  usual  and  necessary  signals  of 
their  coming. 

Municipal    corporation  —  avthority  — 
■peed  r^nlatitm. 

4.  Charter  authori^  to  enact  and  enforce 
all  local,  police,  sanitary,  and  other  regu- 
lations as  do  not  conflict  with  general  laws 
empowers  a  municipality  to  require  rail- 
roads running  through  its  limits  to  adopt 
such  precautions  as  to  speed  of  trains  cross- 
ing its  streets  as  may  be  needed  for  the 
safety  of  the  public. 

Railroad  —  nuisance  ~  eridenoe  —  good 
faith. 

6.  In  a  prosecution  against  ft  railroad 
company  for  nuisance  In  the  manner  of  run- 
ning trains  over  a  street  crossing,  evidence 
is  admissible  that  it  acted  on  the  suggestion 
of  the  railroad  commissioners  and  placed 
a  watchman  at  the  crossings,  as  tending  to 
show  its  good  faith  in  attempting  to  protect 
persons  using  the  crossing,  against  the  dan- 
gers arising  from  the  passing  of  its  trains. 

(October  16,  1907.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  Circuit  Court  for  Mercer  County 
convicting  it  of  maintaining  a  nuisance  in 
the  manner  in  which  it  ran  trains  over  a 
highway  crossing  in  a  town.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  E.  H.  Oaltlier  and  John  Oal- 
vin  for  appellant. 

Messrs.  S.  B.  Hays,  Attorney  General, 
and  Charles  H.  Morris  for  the  Common- 
wealth. 

SetUe,  J.,  delivered  the  opinion  of  the 
court : 

This  appeal  is  prosecuted  from  a  judg- 
ment entered  by  the  court  below  upon  the 
verdict  of  a  jury  finding  appellant  guilty 


Caae  Note.  —  Poirer  of  munMpal  cor- 
poratton  to  reguiate  speed  of,  and 
mlgnala  fromt  bv<ns  at  Highway 
oroastngs. 

It  has  been  held  that  ordinances  of  cities 
regulating  the  speed  of  railroad  trains  are 
police  regulations;  and  therefore  the  power 
to  pass  such  ordinances  need  not  be  given 
in  express  terms,  but  may  be  implied  from 
the  power  of  the  city  to  abate  nuisances  and 
provide  for  the  general  welfare.  Chicago, 
B.  ft  Q.  R.  Co.  V.  Haggerty,  67  Tl.  113; 
Bluedom  v.  Missouri  P.  R.  Co.  108  Mo. 
439,  32  Am.  St.  Rep.  615.  18  S.  W.  1103; 
Jackson  v.  Kansas  City,  Ft.  S.  ft  M.  R.  Co. 
167  Mo.  621,  80  Am.  St.  Rep.  650.  58  S.  W. 
32 ;  Stotler  v.  Chicago  ft  A.  R.  Co.  200  Mo. 
107.  98  8.  W.  609. 

But  in  State,  New  Jersey  R.  ft  Transp. 
17L.R.A.(N.S.) 


Co.,  Prosecutor,  v.  Jersey  City,  29  N.  J. 
L.  170,  it  was  held  that  a  city's  charter 
power  to  declare  nuisances  and  provide  for 
their  removal  did  rot  authorize  the  city  to 
pass  an  ordinance  declaring  the  running  of 
a  locomotive  or  train  within  the  city  at 
a  greater  speed  than  1  mile  in  six  minutes 
to  be  a  nuisance,  since  the  nuisance  intend- 
ed by  the  charter  was  one  that  was  sta- 
tionary, and  could  be  removed. 

The  power  of  a  city  to  pass  such  an  ordi- 
nance may  be  implied  from  the  powpr  con- 
ferred upon  the  city  to  pass  "all  ordinancfi 
necessary  to  the  health,  pence,  convenienpp. 
good  order,  and  protection  of  the  citizens." 
Seaboard  Air  Line  R.  Co.  v.  Smith,  S3  Pla. 
375.  43  So.  235. 

And  it  mftv  be  implied  from  the  power 
^Civen  the  city  "to  P^gvide ^^r^^c^ 
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of  committing  a  public  nuiBance,  and  fix- 
ing its  punishment  at  a  fine  of  $500.  The 
indictment  under  wbicb  the  trial  was  bad 
specifically  cbarges  tbat  appellant  did  "un- 
lawfully, wilfully,  babitually,  and  for  an 
unreasonable  length  of  time  run  its  trains 
at  an  unsafe  and  unreasonable  rate  of  speed 
and  BO  rapidly  as  to  endanger  and  baiard 
the  safety  and  life  of  persons  traveling  up- 
on the  turnpike  leading  from  Harrodsburg 
to  and  through  Burgin,  which  was  and  is 
a  public  highway,  at  a  point  where  said 
railroad  croBses  said  pike  in  Burgin,  an  in- 
corporated town,  and  at  a  point  where  there 
is  much  travel  in  buggies  and  vehicles  and 
by  pedestrians,  and  this  without  sufficient 
and  necessary  warning  to  prevent  the  dan- 
ger, hazard,  and  Inoonvenience  to  public 

and  prosperity  and  good  order  of  the  city, 
.  .  .  and  the  eomfort  and  convenience  of 
the  inhabitants.**  Meyers  v.  Chicago,  R.  I. 
&  P.  R.  Co.  67  Iowa,  655,  42  Am.  Rep.  60, 
10  N.  W.  896. 

Independent  of  any  statutory  authoriza- 
tion, it  would  aeem  that  a  city  or  large 
town  has  power  to  pass  and  enforce  such  an 
ordinance  as  a  police  r^ulation.  Seaboard 
Air  Idne  R.  Co.  t.  Smiui,  supra;  Whitson 
T.  Franklin,  34  Tnd.  392 ;  Evison  t.  Chicago, 
St.  P.  M.  A  O.  R.  Co.  46  Minn.  370,  11 
L.R.A.  434,  48  N.  W.  6;  White  v.  St.  Louis 
&,  S.  F.  R.  Co.  44  Mo.  App.  640;  Merz  v. 
Missouri  P.  R.  Co.  88  Mo.  672,  1  S.  W.  382. 

The  reasonable  regulation  of  the  speed 
of  railroad  trains  within  a  city's  limit  is  a 
proper  exercise  of  the  police  power  granted 
to  the  ci^  by  the  state.  Evison  t.  Chi* 
rago,  St.  P.  M.  ft  O.  R.  Co.  supra;  Gratiot 
V.  MisHouri  P.  R.  Co.  116  Mo.  460,  21  B. 
W.  1094;  Kunz  v.  Oregon  R.  ft  Nav.  Co. 
(Or.)  94  Pac.  604. 

Even  though  a  city  is  expressly  author- 
ized by  statute  to  pass  ordinances  limitiii!; 
the  speed  of  trains,  such  ordinances  will 
be  held  void  if  unreasonable  or  oppressive. 
PlattabuTg  T.  Hagenbush,  98  Mo.  App.  689, 
73  S.  W.  725.- 

But  it  will  be  presumed  tbat  a  speed 
ordinance  enacted  pursnant  to  an  exercise 
of  police  power  is  reasonable.  Kunz  v. 
Oregon  R.  ft  Nav.  Co.  supra. 

Where  the  power  to  regulate  speed  was 
sppciflcally  conferred  by  statute,  an  ordi- 
nance which  required  railroad  trains  to 
cross  the  streets  of  the  city  at  a  rate  of 
speed  not  to  exceed  6  miles  an  hour  was 
held  reasonable  on  Its  face,  in  Buffalo  v. 
New  York,  L.  E.  ft  W.  R.  Co.  162  N.  Y. 
276,  46  N.  E.  496. 

Such  an  ordinance  was  assumed  to  be 
reasonable,  in  Missouri,  K.  ft  T.  R.  Co.  v. 
Owens  (Tex.  Civ.  App.)  75  S.  W.  579. 

An  ordinance  limiting  the  speed  of  trains 
to  6  miles  an  hour  within  the  city  limits 
was  held  not  unreasonable  as  applied  to 
a  street  crossing  within  three  blocks  of  tho 
railway  station  in  the  citv,  in  Washington 
Southern  R.  Co.  v.  Lacey,  94  Va.  460,  26 
S.  E.  834. 
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travel."  Appellant  flied  a  demurrer  to  the 
indictment,  whidi  waa  oremiled,  as  was  ita 
motion  for  a  peremptory  instruction,  made 
at  the  conclusion  of  the  commonwealth's 
testimony,  and  motion  for  a  new  trial  fol- 
lowing the  verdict  and  judgment. 

According  to  the  evidence,  Burgin  is  a 
town  of  the  sixth  class,  with  a  population 
of  about  1,000.  Appellant's  road  mmt 
through  it  north  and  south,  and  the  turn- 
pike mentioned  in  the  indictment  is  itn 
principal  thoroughfare  or  street,  and  tho 
only  one  of  the  town  crossing  the  railroad. 
The  Burgin  postoffice,  school,  and  churches, 
as  well  as  its  principal  businesB  houses,  are 
situated  east  of  the  railroad,  and  its  main 
residence  section  west  thereof.  There  is  a 
large  amount  of  travel  over  the  crossing 

Where  an  ordinance  limiting  the  ipeed  of 
railroad  trains  to  4  miles  per  hour  was  en- 
acted under  express  statutory  authority,  it 
was  held,  in  Cleveland,  C.  C.  ft  I.  R.  Co.  v. 
Harrington,  131  Ind.  426,  30  N.  E.  37,  that 
the  trial  court  did  not  err  in  refusing  to 
hear  evidence  that  it  was  unreasonable. 

In  Chicago  ft  A.  R.  Co.  v.  Carlinville,  20O 
Til.  814,  60  L.R.A.  391,  93  Am.  St.  Rep. 
190,  65  TX.  E.  730,  it  was  held  that,  wlif-re 
a  city  was  expressly  authorized  hy  tlie 
legislature  to  regulate  the  speed  of  rail- 
road trains  within  its  limits,  the  fact  that 
the  ordinance  would  prevent  the  railroad 
company  from  giving  its  passengers  the 
service  they  demanded,  and  would  also  pre- 
vent its  successful  competition  with  rival 
roads,  not  running  through  that  city,  did 
not  make  the  ordinance  void  for  nnrcaaon- 
ableness. 

The  mere  fact  that  an  ordinance  of  thiF 
character  may  operate  to  restrain  trade 
will  not  make  it  void  if  it  is  necessary  and 
reasonable  as  a  police  ri^inilation.  Knob- 
loch  V.  Chicago,  M.  ft  St.  P.  R.  Co.  31  Minn. 
402,  18  N.  W.  106:  Wevl  v.  Chicai^o,  M.  ft 
St.  P.  R.  Co.  40  Minn.  360.  42  N.  W.  24. 

In  Chicago  ft  A.  R.  Co.  v.  Carlinville, 
supra,  it  was  held  that  an  ordinance  limit- 
ing the  speed  to  10  miles  per  hour  was  not 
unreasonable  where  the  road  ran  for  a  mile 
and  a  quarter  within  the  city  limits,  and 
across  four  streets,  two  of  which  were  main 
thoroughfares,  and  buildings  located  near 
the  road  obstructed,  to  a  considerable  ex- 
tent, the  view  of  the  tracks  and  approach- 
ing trains,  although  the  most  of  the  build- 
ings were  located  on  one  side  of  the  road. 

An  ordinance  limiting  the  speed  of  rail- 
road  trains  within  the  city  limita  to  4 
miles  (Meyers  v.  Chicago,  R.  I.  ft  P.  R.  Co.; 
Evison  V.  Chicatto,  St.  P.  M.  ft  O.  R.  Co.; 
and  White  v.  St.  Louie  A  S.  F.  R.  Co.,— 
supra),  or  to  6  miles  at>  hour  (Burg  t. 
Chicago.  R.  I.  ft  P.  R.  Co.  90  Towa,  106, 
48  Am.  St.  Rep.  419,  57  N.  W.  680),  is  un- 
reasonable and  void  as  to  a  section  of  the 
road  which,  after  entering  the  limits  of  the 
city  and  before  reaching  the  inhabited  por- 
tion thereof,  for  a  long  distance  passes 
throu^  sparsely  settled  and  comparatively 
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during  tb«  day,  but  the  nigbt  travel  is 
less  than  a  third  as  great.  Each  daj  and 
night  several  of  appellant*!  fast  trains, 
both  passenger  and  freight,  pass  through 
Burgin  without  stopping.  At  and  near  the 
crossing  are  numerous  side  tracks,  which 
are  often  occupied  by  empty  or  loaded 
freight  cara,  both  day  and  night;  and,  when 
this  is  the  case.  It  is  difficult  for  persons 
approaching  the  crouing  to  see  appellant's 
trains  oommg  from  the  south.  According 
to  the  MHnmonwealth's  evidence  appellant's 
thTongh  trains  usually  pass  Burgin  at  a 
speed  of  40  to  70  miles  an  hour.  On  the 
tAher  hand,  appellant's  testitnony  was  to 
the  effect  that  these  trains  ran  through  the 
town  at  25  to  60  miles  an  hour.  The  com- 
monwealth's testimony  also  showed  that  a 

uninhabited  land  essentially  rural  in  char- 
acter, and  the  track  is  fenced  on  both  sides. 

But  in  St.  Louis  Southwestern  R.  Co.  v. 
Bolton.  36  Tex.  Civ.  App.  87.  81  S.  W.  123. 
the  eoiirt  refused  to  bold  unreasonable  an 
ordinance  limiting  the  speed  to  6  miles  an 
hour  where  it  appeared  that  the  legislature 
had  expressly  delated  to  the  city  the  au- 
thority to  regulate  the  speed  of  trains  with- 
in its  limits,  and  the  railroad  company  had 
voluntarily  adopted  rules  forbidding  its  em- 
ployees to  run  trains  in  the  city  at  a 
greater  rate  of  speed  than  6  miles  an  hour, 
althoucb  it  also  appeared  that  that  por- 
tion  of  the  city  at  the  place  of  the  accident 
was  sparsely  settled,  no  streets  being  opened 
across  the  track  from  tiiat  point  to  the 
ci^  limits,  and  the  rii^t  of  way  was  fenced 
on  both  sides. 

And  it  has  been  held  that  a  city  had  the 
right,  by  ordinance,  in  the  protection  of 
the  public,  to  regulate  the  speed  of  trains 
to  a  reasonable  limit,  where  no  unreason- 
able extent  of  territory  was  included  in 
the  city,  and  there  were  public  streets  and 
road  crossings  through  a  sparsely  settled 
portion  that  crossed  the  tracks  of  the  rail- 
road. Kuns  V.  Oregon  R.  &.  Nav.  Qd.  sum-a; 
Houston  &  T.  C.  R.  Co.  v.  Dillard  (Tex. 
Civ.  App.)  94  S.  W.  426. 

In  State,  New  Jersey  R.  &  Transp.  Co., 
Prosecutor,  v.  Jersey  City,  29  N.  J.  L.  170, 
it  wras  held  that  the  charter  power  to  regu- 
late the  speed  of  railway  trains  did  not  au- 
thorize such  regulations,  except  where  the 
railroad  crossed  the  streets  or  public 
grounds. 

In  Green  v,  Delaware  &,  H.  Canal  Co.  38 
Hun.  51,  it  was  held  that  an  ordinance 
limiting  the  speed  of  trains  within  a  city 
should  be  held  to  apply  to  street  croasings 
only,  and  not  to  the  switch  yards  of  a 
company,  located  within  the  city  limits. 

But  in  Crowley  v,  Burlington,  C.  R.  & 
N.  R.  Co.  65  Iowa,  658,  20  N.  W.  467.  22 
N.  W.  918,  it  was  held  that  such  an  ordi- 
nance should  not  be  held  applicable  to  street 
crossings  only,  but  also  to  the  switch  yardt 
of  a  company  located  within  the  city  limits. 

Where  a  ci^  is  expressly  prohibited  by 
the  legislature  from  Umiting  the  speed  of 
irLJLA.(N.a) 


watchman  was  kept  at  the  crossing  by  ap- 
pellant from  6  A.  M.  to  6  p.  u.  each  day, 
but  wholly  failed  to  show  that  the  trains 
of  appellant,  in  approaching  and  passing 
through  Burgin,  did  not  give  the  usual  and 
proper  signals,  while  that  of  appellant 
showed  that  such  signals  were  invariably 
given;  and  there  was  no  contrariety  of  evi- 
dence as  to  the  further  fact  that  no  one 
bad  ever  been  injured  at  or  near  the 
crossing  by  appellant's  manner  of  operating 
its  trains. 

Appellant's  complaint  of  the  trial  court's 
action  in  overruling  its  demurrer  to  the  in- 
dictment cannot  be  suetained.  If.  as  charged 
in  the  indictment,  appellant  wilfully,  habit- 
ually, and  for  an  unreasonable  length  of 
time  ran  its  trains  through   Burgin  at 

railway  trains  to  less  than  10  miles  an 
hour,  an  ordinance  limiting  the  speed  to 
8  miles  an  hour  is  void.   Dujicgan  v,  Peoria. 

D.  &  E.  R.  Co.  48  lU.  Ai^  036. 

In  lAke  View  t.  Tate,  130  ni.  247,  0 
L.R^.  268,  22  N.  E.  701,  it  was  held  that, 
although  a  city  was  expressly  authorized  by 
the  legislature  to  regulate  the  speed  of  rail- 
road trains,  an  ordinance  was  void  which 
discriminated  between  two  rival  and  com- 
peting railroads  running  nearly  parallel  to 
each  other  through  distinct  sections  of  the 
city,  such  sections  not  being  materially  dif- 
ferent in  density  of  population,  amount  of 
business  transacted,  or  other  circumstances. 

An.  ordinance  limiting  the  speed  of  trains 
at  street  crossings  is  not  unreasonable  be- 
cause it  excepts  from  its  operation  the 
street-car  lines  <Erb  v.  Morasch,  8  Kan. 
App.  61,  54  Pac.  323),  or  a  belt  line  which, 
under  statute,  can  charge  only  6  cents  for 
each  passenger  (BufTalo  v.  New  York,  L. 

E.  k  W.  R.  Co.  162  N.  Y.  276,  46  N.  E. 
406)  i  or  because,  after  its  adoption,  an 
electric  street-car  line  is  established  and 
put  in  operation,  and  the  city  fails  to  limit 
the  speed  of  the  electric  cars  (Indianapolis 
Union  R.  Co.  v.  Waddington,  160  Ind.  448, 
82  N.  E.  1030). 

In  the  following  cases  it  was  admitted, 
or  assumed,  that  the  municipality  had  the 
power  to  regulate  the  speed  of  trains  at 
hiphway  crossings  within  the  citv  limits: 
Chicago,  B.  &.  Q.  R.  Co.  v.  Pollock,  195  III. 
156,  62  N.  E.  831;  Chicago,  B.  &  Q.  R.  Co. 
V.  Dougherty,  12  HI.  App.  181 ;  Chicago,  B. 
&  Q.  R.  Co.  V.  Thorson,  68  111.  App.  288; 
Larkin  t.  Burlington,  C.  R.  k  K.  R.  Co.  85 
Iowa,  492,  S2  N.  W.  480;  Martin  v.  Chicago, 
R.  I.  ft  P.  R.  Co.  118  Iowa,  148,  69  L.R.A. 
698,  96  Am.  St.  Rep.  371,  91  N.  W.  1034; 
Gratiot  v.  Missouri  P.  R.  Co.  (Mo.)  16 
L.R.A.  189,  16  S.  W.  384,  10  S.  W.  31: 
Graney  v.  St.  Louis,  I.  51.  &.  S.  R.  Co.  140 
Mo.  89,  38  L.R.A.  633,  41  S.  W.  240;  Hav- 
wood  V.  New  York  C.  A  H.  R.  R.  Co. 
N.  Y.  S.  R.  748,  13  N.  Y.  Supp.  177 ;  Texas 
at  P.  R.  Co.  V.  Nelson,  9  Tex.  Civ.  App.  150. 
20  S.  W.  78;  Texarkana  k  Ft.  S.  R.  Co.  t. 
Frugia  (Tex,  Civ.  App.)  96  S.  W.  663. 
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such  a  rapid,  unreasonable,  and  unsafe  rate 
of  speed  as  to  endanger  the  lives  or  safety 
of  persons  using  the  crossing,  and  this,  as 
in  substance  further  alleged,  was  habitually 
done  without  the  customary  and  necessary 
warning  signals  of  their  approach,  these 
acts  were  sufKeient  to  constitute  the  oflFense 
charged.  In  Louisville,  C.  t  L.  R.  Co.  v. 
Com.  80  Ky.  143,  44  Am.  Rep.  488,  an  in- 
dictment for  a  common-law  nuisance, 
charged  to  have  been  committed  by  appel- 
lant at  a  crossing  of  the  turnpike  and  its 
railroad  by  "habitually  running  its  trains 
at  an  unsafe  and  unreasonable  rate  of  speed, 
and  so  rapidly  as  to  endanger,  hazard,  and 
injure  persons  traveling  upon  the  turnpike, 
without  giving  warning  signals  or  taking 
precauUona  to  avoid  injuring  such  persons 

Signals  from  trains. 

In  Texas  &  P.  R.  Co.  v.  Nelson,  1  C.  C. 
A.  688.  2  U.  S.  App.  213,  50  Fed.  814,  it 
was  held  that  a  city  had  power  to  prevent 
or  prohibit  the  running  of  locomotive  en- 
gines within  the  city  without  a  bell  at- 
tached thereto  being  rung  before  starting 
and  continuously  while  in  motion,  where 
the  city  charter  authorized  it  "to  regulate 
or  prohibit  the  blowing  of  locomotive  whis- 
tles within  the  city,  to  direct  the  use,  and 
regulate  the  speed,  of  locomotive  engines 
in  said  city,  or  to  prevent  or  prohibit  the 
use  or  running  of  the  same  within  the  city;" 
and  also  authorized  it  "to  pass  .  .  . 
police  regulations,  not  contrary  to  the  Con- 
stitution of  this  state,  for  the  government, 
peace,  and  order  of  the  city." 

In  Missouri,  K.  &.  T.  R.  Co.  y.  Owens 
(Tex.  Civ.  App.)  75  S.  W.  579,  it  was  as- 
sumed that  a  city  expressly  authorized  in 
its  charter  "to  r^ulate  the  soeed  and  use 
of  engines  and  locomotives  wittiin  the  city" 
had  power  to  pass  an  ordinance  makin;;  it 
a  misdemeanor  to  run  any  railway  engine 
or  locomotive  within  the  city  without  ring- 
ing a  bell  attached  thereto,  all  the  time  the 
engine  was  in  motion. 

In  Illinois  C.  R.  Co.  v.  Gilbert,  167  III. 
354,  41  N.  E.  724.  it  was  held  that  a  stat- 
ute which  authorized  cities  "to  require  rail- 
road companies  to  .  .  .  provide  protec- 
tion against  the  injury  to  persons  and  prop- 
erty in  the  use  of  such  railroad,"  empowered 
the  city  to  require,  by  ordinance,  the  ring- 
ing of  a  bell  on  an  engine  running  within 
the  limits  of  the  city. 

An  ordinance  providing  that  a  bell  at- 
tached to  the  locomotive  shall  be  rung  while 
the  locomotive  is  in  motion  within  the  city 
limits  is  not  unreasonable  (Illinois  C.  R. 
Co,  v.  Gilbert,  supra). — especially  as  ap- 
|died  to  a  locomotive  approaching  a  street 
crossing  within  three  blocks  of  the  railway 
station  in  the  city  (Washington  Southern 
R.  Co.  v.  Lacey.  1)4  Va.  460,  26  S.  E.  834). 

In  Merz  v.  Missouri  P.  R.  Co.  88  Mo. 
672,  1  S.  W.  382,  the  court  said  that,  aside 
from  the  express  power  given  the  city  to 
regulate  the  use  of  all  its  streets,  and  to 
relate  all  vehicles,  and  to  declare,  abate, 
17  L.RjV.(y.S.) 


by  approaching  trains,"  was  held  to  suffl- 
ciently  state  a  public  offense.  As  in  lan- 
guage and  meaning  the  indictment  in  the 
case  at  bar  is  substantially  the  same  as 
that  of  the  case  supra,  we  are  constrained 
to  hold  that  the  demurrer  to  it  was  prop- 
erly overruled. 

We  are  of  opinion,  however,  that  the  evi- 
dence introduced  by  the  commonwealth  in 
this  case  did  not  warrant  a  conviction ;  for, 
in  order  to  find  appellant  guilty  of  the  ot- 
fense  charged,  it  was  necessary,  not  only 
that  it  should  have  proved  such  habitually 
rapid  running  of  its  trains  by  appellant  as 
was  reasonable  calculated  to  endanger  or  in- 
jure persons  using  the  crossing,  bat  also 
that  such  running  of  its  trains  vm  with- 
out the  necessary  vaniing  signals  or  other 

and  pre\'ent  nuisances  on  public  or  private 
property,  the  authority  may  well  be  derived 
from  a  general  supervision  over  the  police 
which  the  city  has,  to  pass  an  ordinance  re- 
quiring the  bell  on  moving  locomotives  to 
be  constantly  sounded  within  the  eltf 
limits,  and  requiring  a  man  to  be  stationed 
on  the  rear  of  any  train  moving  backwards, 
to  give  danger  signals. 

Under  a  general  statute  authorizing  cities 
to  "provide  by  ordinance  for  security  of 
citizens  and  others  from  the  running  of 
trains  through  any  city,  and  to  require 
railroad  corporations  to  observe  the  same,** 
;«  was  held  that  a  city  had  the  power  to 
require  those  in  charge  of  a  locomotive  to 
ring  the  bell  when  running  in  or  throngii 
the  city,  and  to  require  tliat  a  watchman 
be  placed  on  the  rear  end  of  any  train  run- 
ning backwards,  in  order  to  avoid  accidents. 
Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  McNeil, 
34  Ind.  App.  310,  69  N.  E.  471. 

A  city  charter  giving  the  power  "to  di- 
rect the  use  and  regulate  the  speed  of  loco- 
motive engines  within  the  city"  authorixea 
the  passage  of  an  ordinance  making  it  an 
offense  to  run  any  railway  locomotive  with- 
out ringing  the  bell  attached  thereto  before 
starting,  and  all  the  time  while  in  motion 
within  the  limits  of  the  city.  Missouri, 
K.  &  T.  R.  Co.  V.  McGlamory.  (Tex.  CiT. 
App.)  34  8.  W.  350. 

Such  an  ordinance  Is  held  applicable  to 
locomotives  or  trains  running  in  or  through 
the  private  yards  of  a  company  located 
within  the  eitv  limits  (Baltimore  ft  O.  8. 
W.  R.  Co.  V.  Peterson,  156  Ind.  384,  59  N. 
E.  1044;  Missouri.  K.  A  T.  R.  Co.  v.  Mc- 
Glamory, supra;  Gulf,  C.  &  S.  F.  R.  Co.  t. 
Melville  [Tex.  Civ.  App.]  87  S.  W.  863), 
or  through  the  company's  uninclosed  private 
property  located  within  the  city  (Mers  t. 
Missouri  F.  R.  Co.  supra),  or  upon  a  wharf 
(Galveston.  H.  ft  H.  R.  Co.  v.  Levy,  36  Ttx. 
Civ.  App.  107,  79  S.  W.  879). 

As  to  power  of  municipality  to  require 
safety  gates  at  crossing,  see  case  note  to 
Pennsylvania  R.  Co.'s  Appeal,  3  L.R.A. 
(N.S.)  141. 

As  to  right  to  limit  speed  of  interstate 
and  mail  trains,  see  case  note  to  Feterqm 
V.  state,  14  LJt.A.,N.S.^)^g|^oglj, 
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precautions  to  avoid  injuring  those  using 
the  crossing.  According  to  the  evidence, 
appellant's  trains,  in  approaching  the  Bur- 
gin  crossing,  always  gave  the  cuatomary* 
statutory  signals,  in  addition  to  which  ap- 
pellant took  the  precaution  to  keep  a  watch- 
man at  the  crossing  from  6  a.  u.  to  6  p.  h. 
each  day.  This  view  of  the  law  was  adopted 
by  the  court  in  Louisville,  C.  &  L.  R.  Co.  v. 
Com.  supra.  The  opinion,  after  stating  the 
facts  as  to  the  character  of  Uie  crossing  in 
that  case,  the  obstructions  near  it,  its  large 
and  constant  use  by  the  traveling  public, 
and  the  speed  at  which  the  railroad  com- 
pany ran  its  trains  in  approaching  it,  pro- 
ceeds to  say :  "This  evidence  clearly  es- 
tablishes the  fact  that  the  safety  of  the 
numerous  persona  passing  over  the  crossing 
requires  that  warning  signals  should  be 
given  of  the  approach  of  trains.  The  jury, 
by  their  verdict,  in  effect  found  that  the 
appellant  habitually  failed  to  give  such  sig- 
nals, and,  as  they  were  necessary  to  the 
safety  of  the  public  from  danger  of  ap- 
proaching trains,  the  appellant  was  legally 
convicted,  uiiless  the  finding  of  the  jury  is 
without  evidence  to  support  it.  There  is 
evidence  of  failure  to  give  any  warning  sig- 
nals on  several  occasions,  and  the  testi- 
mony introduced  by  appellant  to  establish 
the  custom  of  ringing  the  bell  or  sounding 
the  whistle  on  the  approach  of  trains  to  the 
crossing  does  not  show  that  such  warning 
signals  were  universally  given,  and  it  lacks 
some  of  the  elements  of  certainty."  Louis- 
ville &  N.  R.  Co.  r.  Com.  13  Bush,  890,  26 
Am.  Rep.  206. 

We  have  in  this  state  no  statute  regu- 
lating the  rate  of  speed  at  which  railroads 
shall  operate  their  trains ;  and  while,  in 
civil  actions  brought  by  persons  fnr  injuries 
resulting  from  the  alleged  negligence  of 
railroad  companies,  this  court  has  time  and 
again  held  that  buch  rapid  running  of  ii 
train  over  the  streets  or  crossings  of  a  town 
or  city  as  would  render  unavailing  signals 
that  may  have  been  given  of  its  approach 
was  such  evidence  of  negligence  as  would 
entitle  the  person  injured  thereby  to  recover 
damages,  it  baa  never  undertaken  to  fix  a 
rate  of  speed  at  which  trains  should  be 
operated  in  towns  or  cities,  and  manifestly 
could  not  do  so,  in  the  absence  of  a  statute 
or  ordinance  authorizing  it.  Its  rulings 
have  gone  no  further,  therefore,  than  to  de- 
cide whether  the  facts  of  such  cases  as  were 
brought  to  it  for  review  did  or  did  not  show 
nffcligence.  The  rule  announced  by  this 
court  in  civil  actions  for  injuries  allej^ed 
to  have  been  received  on  the  streets  or  cross- 
ings of  a  town  or  city  through  the  npgli- 
Renee  of  those  operating  railroad  trains  is 
that  greater  care  should  be  used  in  running 
trains  on  the  streets  or  croasingB  of  a  town 
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or  city  than  ia  required  to  be  exercised  in 
approaching  highway  crossings  in  the  coun- 
try, because  of  the  larger  amount  of  travel 
and  constant  presence  of  persons  on  the 
streets  and  crossings.  Under  auch  circum- 
stances, in  addition  to  giving  and  continu- 
ing the  customary  signals  and  keeping  a  con- 
stant lookout,  the  trainmen  should  reduce 
the  speed  of  the  train,  so  as  to  lessen  the 
danger  of  injury  to  persons  on  the  street  or 
crossing  from  its  movements.  McCabe  v. 
Maysville  k  B.  S.  R.  Co.  28  Ky.  L.  Rep. 
636,  89  8.  W.  683.  On  the  other  hand,  the 
rule  as  to  the  degree  of  care  to  be  used  by 
those  in  charge  of  a  train  in  approaching  a 
country  crossing  is,  not  that  the  speed  of 
the  train  be  slackened,  but  that,  where  the 
speed  of  the  train  is  great,  care  in  giving 
warning  of  its  approach  to  the  crossing 
should  be  commensurate  with  the  danger  to 
be  avoided.  Louisville  ft  N.  R.  Co.  v.  Mol- 
loy,  122  Ky.  219,  91  S.  W.  686. 

But,  in  order  to  sustain  a  penal  prosecu- 
tion against  a  railroad  company  for  run- 
ning its  trains  in  city  or  country  at  a  high 
or  even  dangerous,  rate  of  speed,  either  upon 
a  street,  or  in  approaching  a  crosaing,  it 
must  be  shown  tliat  auch  running  of  the 
trains  was  attended  with  a  failure  on  the 
part  of  those  operating  them  to  give  the 
necessary  and  usual  signals  of  their  coiring. 
Section  786,  Ky.  Stat.  1903,  providps: 
"Every  [railroad]  company  shall  provide 
each  locomotive  engine  passing  upon  its 
road  with  a  bell  of  ordinary  sise  and  steam 
whistle,  and  such  bell  shall  be  rung,  or  whis- 
tle sounded,  outside  of  incorporated  cities 
and  towns,  at  a  distance  of  at  least  50  rods 
from  the  place  where  the  road  crosses  upon 
the  same  level  any  highway  or  crossing  at 
which  a  sign-board  is  required  to  be  main- 
tained ;  and  such  hell  shall  be  rung,  or  whistle 
sounded,  continuously  or  alternately,  until 
the  engine  has  reached  such  highway  cross> 
ing,  and  shall  give  such  signals  in  cities 
and  towns  as  the  legislative  authorities 
thereof  may  require."  It  will  be  observeil 
that  the  last  clause  of  i  786  confers  upon 
the  l^alative  authorities  of  all  cities  and 
towns  of  the  commonwealth  the  exclusive 
power  to  determine,  and  by  ordinance  de- 
clare, what  signals  shall  be  given  therein 
by  trains  running  through  their  corporate 
limits,  whether  upon  the  atreete  or  cross- 
ings. In  Chesapeake  ft  O.  R.  Co.  T.  Mavs- 
ville,  24  Ky.  L.  Rep.  615,  69  S.  W.  728,  the 
validity  of  an  ordinance  of  the  appellee  city 
compelling  the  appellant  railway  company 
to  erect  and  maintain  gates  at  certain 
crossings  in  the  city  ^as  attacked  upon  the 
ground  that  it  was  oAconstitutional  and  its 
enforcement  would  amount  to  usurpation  on 
the  part  of  the  city  of  power  vested  by  law 
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in  the  railroad  commissioners  and  wliicli 
could  be  exercised  by  them  alone.  Both  con- 
tentions  were  rejected  by  this  court;  the 
opinion  declaring  tliat  the  charter  of  Mays- 
TiUe,  a  city  of  the  fourth  class,  expressly 
authorized  the  enactment  of  the  ordinance, 
and,  in  addition,  that  S  774,  Ky.  Stat.  1903, 
under  which  the  power  in  question  was 
claimed  for  the  railroad  commissioners,  only 
authorized  them  to  compel  the  erection  and 
maintenance  of  gates  at  highway  crossings 
within  a  mile  of  the  corporate  limits  of  any 
city  or  town  of  this  commonwealth. 

Not  only  may  the  town  of  Burgin,  under 
the  power  conferred  by  J  786  of  the  Sta1> 
utes,  supra,  by  ordinance  require  appellant 
to  adopt  such  signals  as  may  be  reasonably 
necessary  to  give  warning  of  the  approach 
of  its  trains  to  the  crossing  In  question,  but 
it  may  require  of  it  euch  other  reasonable 
precautions  as  to  the  speed  of  the  trains  in 
approaching  the  crossing  or  passing  through 
the  corporate  limits  of  the  town  as  may  be 
needful  for  the  safety  of  the  public;  for  a 
town  of  the  sixth  class,  like  Burgin,  is,  by 
the  provisions  of  subsection  7,  fi  3704,  Ky. 
Stat.  1003,  empowered,  through  its  board 
of  trustees,  "to  .  .  .  enact  and  enforce 
within  the  limits  of  such  town  all  other 
local,  police,  sanitary,  and  other  regulations 
as  do  not  conflict  with  the  general  laws." 
While,  in  requiring  appellant  to  keep  a 
watchman  at  the  Burgin  crossing,  the  rail- 
road commissioners  may  have  transcended 
their  authority,  it  was  a  precaution  which 
inured  to  the  benefit  of  the  citizens  of  that 
town.  The  testimony  as  to  the  stationing  of 
the  watchman  at  the  crossing  and  the  pur- 
pose thereof  having  properly  been  admitted 
by  the  court,  we  do  not  think  it  would  have 
been  Improper  to  admit  the  testimony  of- 
fered by  appellant  to  the  eSect  that,  in 
placing  the  watchman  at  the  crossing,  it 
acted  upon  a  suggestion  or  requirement  of 
the  railroad  commissioners,  as  it  tended  to 
show  appellant's  good  faith  in  attempting 
to  protect  persons  using  the  crossing  against 
the  dangers  arising  from  the  passing  of  its 
trains.  We  do  not  mean  to  say  that  appel- 
lant should  have  been  acquitted  because  of 
the  failure  of  Burgin's  board  of  trustees  to 
adopt  an  ordinance  with  respect  to  the  sig- 
nals to  be  given  by  appellant's  trains  in  ap- 
proaching the  crossing,  or  running  through 
the  town ;  hut  as,  according  to  the  evidence, 
appellant's  trains,  in  approaching  the  Bur- 
gin crossing,  universally  gave  the  warning 
signals  required  by  statute  in  respect  to 
crossings  outside  of  incorporated  towns  and 
cities,  and  it  in  addition  kept  a  watchman 
at  the  crossing  each  day  during  the  hours 
mainly  devoted  to  travel  on  the  turnpike 
and  crossing,  these  facts,  in  the  absence  of 
an  ordinance  of  the  town  of  Burgin  requir- 
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tng  other  than  the  statutory  warning  sig- 
nals from  appellant's  trains  in  approach- 
ing the  crossing,  entitled  appellant,  notwith- 
standing  the  fast  running  of  its  trains,  to 
an  acquittal  at  the  hands  of  the  jury.  We 
are  of  opinion,  therefore,  that  the  trial 
court,  after  the  introduction  of  all  the  testi- 
mony, should  have  peremptorily  instnietad 
the  jury  to  find  appellant  not  guilty. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  and  case  remanded  for  a  new 
trial  and  other  necessary  prooeedingi  con- 
sistent with  the  opinion. 


KBafTCOKY  OOUBT  OF  APPBAUS. 
KKW  OALT  HOUSE  OOMFANT,  Appt, 

T. 

OITT  OF  LOUISVILLE. 

<—  Ky.  — ,  111  S.  W.  861.) 

Hotel-Ifcense  tee  — ■  restanrant. 

lite  change  by  a  hotel  keeper  who  has 
paid  a  hotd-license  fee  from  ue  Amerkaii 
to  the  European  pltn  does  not  lubieot  him 
to  the  payment  of  an  additional  fee  as  a 
restaurant  keeper,  although  he  may  serve 
meals  to  persons  not  rooming  in  the  hotel, 
ani  the  ordinance  defines  a  restaurant  as 
a  place  where  food  is  jvepared  for  casual 
customers,  and  sold  for  consumption  therein. 

(June  20.  1008.) 

APPEAL  hy  defendant  from  a  Judgment 
of  the  Criminal  DiTislon  of  the  (^roiiit 
Court  of  Jeffenon  County  imposing  a  Una 
for  nonpayment  of  a  lloraae  fee.  Rerened. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  W.  Sanders  for  appellant. 

Case  Note.  —  Proprietor  of  a  hotel  con- 
etucteO.  on  European,  plan  as  leeeper 
of  a  restaurant,  tctthin  Ucense  statute 
or  ordinance. 

Careful  search  has  revealed  but  one  case 
squarely  in  point  witli  "New  Galt  House 
Co.  v.  Louisville:,  although  other  cases  have 
been  found  deciding  that  the  proprietors  of 
hotels  conducted  on  the  European  plan  are 
liable  as  innkeepers. 

In  MoClure  v.  Krumbholz,  9  Pa.  Dist.  R. 
644,  it  was  held  that  a  statute  providing 
for  a  license  tax  upon  restaurant  and  eat- 
ing-house keepers  did  not  apply  to  a  hotel 
conducted  on  the  European  plan,  the  pro- 
prietor of  which  had  already  taken  out  a 
hotel  license,  since  it  was  no  less  a  hotel,  by 
reason  of  the  fact  that  its  guests  might 
pay  for  biMrd  and  lodging  separately,  or 
might  board  at  other  places. 

And  it  has  also  been  held  that  the  pro- 
prietor of  a  hotel  conducted  on  the  European 
plan  is  responsible  for  his  guests'  effects 
as  an  innkeeper.  Krohn  v.  Sweeney,  2  Daly, 
200;  Bullock  T.  Adair,  63  111.  App.  30. 
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Mesan.  A.  B.  BKdiwds  and  Elmer  O. 
Underwood,  for  appellee: 

A  person  who  pursues  several  distinct  oc- 
cupations, all  of  which  are  subject  to  !!• 
eense  or  taxation,  muat  take  out  the  sepa- 
rate license,  or  pay  the  separate  tax,  re- 
quired of  each. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  814. 

Barker,  J.,  delivered  the  opinion  of  thp 
court: 

The  appellant,  tiie  New  Gait  House  Oom- 
pan7,  and  its  predecessors,  have  for  many 
years  conducted  a  hotel  in  tha  ctty  of  Louis- 
▼ille  known  as  the  "Gait  House.**  Formerly 
thia  hotel  was  conducted  on  what  is  called 
the  "American  plan;"  that  is,  meals  were 
provided  at  regular  hours  for  its  patrons, 
who  paid  a  stipulated  sum  per  day,  which 
indnded  both  meals  and  room  rent.  Some 
time  jnrior  to  this  litigation,  the  manage- 
ment of  tiie  hotel  changed  the  manner  of 
conducting  it  from  the  "American  plan"  to 
what  is  known  as  the  "European  plan;** 
the  difference  being  simply  in  the  fact  that, 
under  the  latter,  the  guesta  patronixe  the 
hotel  table  or  not,  as  they  please,  and,  when 
th^  do  so,  pay  for  what  they  order.  The 
proprietors  of  the  hotel  in  question  have  al- 
ways paid  a  hotel  license;  but  the  city, 
after  the  change  in  the  management  above 
mentioned,  conceiving  that  the  appellant 
was  conducting  and  operating  a  restaurant 
in  addition  to  the  hotel,  demanded  an  ad- 
ditional license  for  the  operation  of  the 
former.  This  being  refused,  an  ordinance 
warrant  was  sued  out,  with  the  result  that 
the  appellant  was  fined  |flO  in  the  circuit 
court;  and  of  this  judgment  it  now  oom- 
plaina. 

There  is  no  contrariety  whatever  about 
the  facts  of  the  case.  The  appellant  has 
paid  the  iMtel  license  of  flSO  for  tha  year 
1907.  It  provides  no  table  or  meals  for  its 
guests  other  than  the  restaurant  In  ques- 
tion, and  any  person,  whether  he  be  a  lodger 
or  not,  may  visit  the  restaurant  and  obtain  | 
such  food  ag  he  desires  upon  payment  of 
the  {olee  charged  therefor;  and  undoubted- 
ly It  is  true  that  many  persmis  who  do  not 
lodge  In  the  hotel  patronize  the  restaurant. 
The  question  is,  therefore,  whether  or  not 
the  change  in  the  management  of  the  hotel 
from  the  "American  plw"  to  the  "Europe- 
an plan"  authorizes  the  dty  to  charge  a 
rastanrant  license  in  addition  to  the  hotel 
Iteenss.  Section  46  of  the  license  ordinance 
of  the  city  of  Louisville,  relating  to  the  sub- 
ject in  hand,  is  as  follows:  "Every  person, 
firm,  or  corporation  operating  or  conduct- 
ing a  tavern,  hotel,  .  .  .  in  the  city  of 
Louisville  shall  pay  a  yearly  license  as  fol- 
lows: Firat-Class.  One  having  160  rooms  or 
vmr,  $150  per  year.  [Remainder  of  grading 
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omitted.]"  Section  87  of  the  ordinance  is 
as  follows:  "Every  place  where  food  or  re- 
freshments of  any  kind — not  including 
spirituous,  vinous,  or  malt  liquors — are  pre- 
pared for  casual  visitors,  and  sold  for  con- 
sumption therein,  shall  be  deemed  a  res- 
taurant or  eating  house,  and  every  person, 
lirm,  or  corporation  conducting  or  operating 
any  such  place  shall  pay  a  license  as  fol- 
lows: All  restaurants  or  eating  houses 
wherein  tha  yearly  sales  amount  to  the  sum 
of  $50,000  and  over,  the  license  shall  be 
$150  per  year.  [Renuunder  of  grading  omit- 
ted.]" 

Undoubtedly,  if  the  city's  contention  is 
upheld,  the  appellant  must  pay  two  licenses 
of  $160  each.  It  may  be  admitted  tliat,  if 
the  restaurant,  as  conducted  by  appellant, 
were  separate  from  the  hotel,  the  owner 
would  be  required  to  pay  a  restaurant  li- 
cense therefor;  Irat  the  question  remaina 
whether  or  not  the  mere  change  from  the 
"American  plan**  to  the  "European  plan" 
authorizes  the  city  to  impose  upon  the  ap- 
pellant two  licenses  of  $160  each, — one  for 
keeping  a  hotel,  and  the  other  for  operating 
a  restaurant.  And,  assuming  that  this  may 
be  done,  are  we  authorized  to  conclude  that 
sudi  was  the  intention  of  the  municipality 
when  the  ordinance  above  set  forth  was 
enacted  1  We  .do  not  think  such  a  deduction 
is  maintainable.  It  is  a  matter  of  common 
knowledge  that  hotels  or  taverns,  whether 
conducted  upon  the  "American**  or  "Europe- 
an" plan,  permit  persons  other  than  the 
regular  guests  to  purdiasa  meals  whenever 
desired.  The  main  business,  of  course,  is 
the  conducting  of  the  hotel  or  tavern.  The 
furnishing  of  meals  to  persons  other  than 
the  regular  guests  is  a  mere  incident  to  the 
biuiness.  This  incidental  business  does  not 
change  the  nature  of  the  regular  business, 
or  imposa  upon  the  proprietor  a  double  li- 
cense. It  is  immaterial  whether  the  hotel 
is  conducted  on  the  "American"  or  "Euro- 
pean" plan.  Hotels  as  they  are  ordinarily 
conducted  (perhaps  universally  so)  furnish 
both  lodging  and  food  to  their  patrons.  In- 
deed, a  hotel  could  hardly  be  conducted  suc- 
cessfully If  the  proprietor  did  not  afford  the 
guests  an  opportunity  to  obtain  food  within 
the  building.  Some  men  might  readily  lodge 
in  a  hotel  and  secure  their  meals  at  another 
place;  but  the  general  traveling  public,  in- 
duding  women  and  children,  could  not  do 
this;  and  we  may  assume  that  no  hotel 
could  be  successfully  conducted  which  did 
not  provide  food  for  its  guests.  If  the  ap- 
pellant operated  on  the  "American  plan," 
and,  in  addition,  conducted  a  restaurant  in 
connection  with  its  business,  there  would 
be  some  ground  to  claim  that  a  double  li- 
cense was  due.  But  it  must  be  assumed 
that,  when  the  city  imposes  upon  appellant 
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the  payment  of  a  license  of  |190  for  conduct- 
ing a  hotel,  it  intends  that  it  shall  have 
the  privileges  ordinarily  included  in  ths 
business  of  the  hotel;  and  certainly,  if  this 
was  not  the  intention,  it  was  incumbent  up- 
on the  city  to  declare  a  contrary  intention 
in  dear  and  unmistakable  language.  If  ap- 
pellant is  required  to  pay  a  restaurant  li- 
cense of  $160  per  annum,  then  it  will  have 
paid  twice  the  sum  that  any  other  flrst- 
elasa  hotel  in  the  city  of  Louisville  pays 
which  simply  conducts  a  hotel  on  the  "Amer- 
ican plan."  We  do  not  feel  authorized  to 
assume  that  the  city  intended,  to  segregate 
the  different  parts  of  the  business  of  keep- 
ing a  hotel,  and  charge  a  separate  license  for 
each. 

The  conclusion  we  have  reached — that  the 
city  did  not  intend  by  the  ordinance  under 
discussion  to  impose  upon  the  proprietor  of 
a  hotel,  who  had  paid  the  regular  license, 
the  additional  burden  of  a  restaurant  li- 
cense, when  that  constitutes  the  only  means 
adopted  for  furnishing  his  guests  with  food 
— renders  it  unnecessary  that  we  should  dis- 
cuss or  decide  whether  or  not,  under  the 
charter,  the  city  has  the  power  to  separate 
the  different  parts  of  the  hotel  business  and 
charge  a  license  for  each;  and  therefore  this 
question  is  not  decided.  We  simply  hold 
that,  putting  a  reasonable  and  just  construc- 
tion upon  the  ordinance  under  consideration, 
the  appellant  is  not  required  to  pay  the  ad- 
ditional license  nnder  the  facts  as  developed 
in  thia  record. 

Judgment  reversed,  with  directions  to  dis- 
miaa  the  warrant. 


massachusetts  supreme  judi- 

oiaij  court. 

alice  a.  flynn 

T, 

PBINCE,  COLLINS,  ft  UABSTON  COM- 
PANY. 

(198  Mass.  224,  84  N.  E.  321.) 

Servant  —  assumption  of  risk. 

1.  An  employee  does  not  assume  the  risk 
of  injury  from  a  shaft  running  through  the 
dressing  mom  should  the  box  be  left  off,  by 
agreeing  to  work  in  the  factory,  where  it 
is  inclosed  in  a  box,  and  runs  so  smoothly 
that  its  presence  is  not  known  to  him. 
Master  —  safe  plaoo  —  cxposect  machin- 
ery. 

2.  An  employer  who  provides  a  dressing 
room  for  employees  through  which  runs  a 
fihaft  inrlosed  in  a  box  which  is  likely  to  be 
left  otT  and  t1i(>reby  expose  the  machinery 
while  in  motion,  without  warning  them  of 
the  danger,  may  he  found  not  to  have  used 
due  care  in  furnishing  them  a  safe  place, 
17L.R.A.(N.S.) 


Same  —  boxed  shaft  —  duty. 

3.  A  master  who,  in  order  to  render  saff 
a  dressing  room  for  employees  through 
which  runs  a  shaft,  incloses  it  in  a  box  the 
removal  of  which  is  not  required  in  the  daily 
operatim  of  the  factoiy,  has  the  burden  of 
keeping  the  box  in  place,  which  cannot  be 
delegated  to  am  employee. 

(March  7,  1B08.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  Essex  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  to 
plaintiff  from  a  revolving  shaft  while  in  a 
dressing  room  provided  hy  defendant  for  the 
use  of  employees.  Overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  I>.  K.  Crowley  for  defendant. 
MeMrs.  John  J.  CahlU  and  J<Meph  F. 
Qnlnn  for  plaintiff. 

Iiorlng,  J.(  delivered  the  opinion  of  the 

court: 

We  assume  that  the  case  was  tried  on 
the  second  count.  That  was  a  count  at 
common  law  for  not  providing  a  safe  place 
for  the  plaintiff  in  tiie  course  of  her  em- 
ployment. 

The  arrangement  of  the  dressing  room 
adopted  and  maintained  by  the  defendant 

Oaae  Note.  ~  M(iater*m  duty  to  guard 
ftuu^ineiy  am  a  delegahle  one. 

There  is  very  little  authority  upon  the 
question  here  presented  for  discussion,  but 
that  little  would  seem  to  be  in  accord  with 
the  Massachusetts  court  in  the  rule  laid 
down  by  it  as  gathered  from  Flt?tn  t. 
Prince,  C.  ft  M.  Co.,  and  Wosbigian  v. 
Washburn  ft  M.  Mfg.  Co.  167  Mass.  20.  44 
N.  E.  1058,  which  is  sufficiently  set  forth  in 
Flynn  v.  Prince,  C.  ft  M.  Co.  That  rule 
may  be  expressed  as  follows:  Whether  or 
not  the  duty  to  guard  machinery  is  a  dele- 
gable one  depends  upon  the  character  of  the 
act  which,  by  its  negligent  performance  or 
omission,  caused  the  injury  complained  of: 
that  is  to  say,  if  the  duty  to  guard  the  ma- 
chinery arose  hy  reason  of  the  master's  ab< 
solute  duty  to  use  due  care  to  furnish  hia 
servants  a  safe  place  or  safe  appliances,  the 
duty  is  one  that  cannot  be  delegated,  and 
it  is  so  enunciated  in  Fltnn  v.  Pri.nce.  C.  ft 
M,  Co.  On  the  other  hand,  if  the  duty  of 
the  master  to  furnish  a  safe  place  or  appli- 
ances has  been  discharged  in  the  ftrst  in- 
stance hy  furnishing  a  machine  properly 
guarded, 'and,  during  the  course  of  its  opera- 
tion, it  is  necessary  for  the  guards  to  be 
removed, — in  other  words,  if  the  removal  of 
the  guards  is  a  mere  detail  of  the  work, — 
the  master  can  delegate  the  duty  of  re- 
placing them  to  a  servant,  and,  for  the  lat- 
ter'a  neg1i<^nce  in  failinrr  to  replace,  tiie 
master  will  not  be  held  liable;  and  sncli  was 
the  conclusion  reached  in  Wosbigian  r. 
Washburn  ft  M.  Mfg.  Co.  supra. 
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was,  or  at  any  rate  could  be  found  to  be,  an 
extraordinary,  dangerous,  and  negligent  one. 
To  make  a  dressing  room  for  its  employees, 
the  defendant  company  inclosed  a  comer  of 
the  stitching  room  by  carrying  the  partition 
wall  over  the  shaft,  leaving  a  foot  and  a  half 
of  the  shaft  on  the  dressing  room  side  of  the 
partition  wall.  Among  the  hooks  which  it 
put  up  for  the  employees  to  hang  their  work- 
ing  clothes  on  when  not  on  duty  and  their 
street  clothes  when  on  duty,  was  one,  and 
perhaps  mor^  than  one,  immediately  over 
the  shaft.  liie  danger  incident  to  this  ar- 
rangement of  the  dressing  room  ia  apparent. 
It  seems  to  have  been  recognized  by  the  de- 
fendant, for  it  covered  the  shaft  with  a  box. 
Added  to  this,  the  machi  nery  ran  so  smooth- 
ly that  when  the  box  was  in  place,  the  shaft 
made  no  sound,  or  at  any  rate  not  enough  to 
attract  attention,  if  the  plaintiff  and  two  of 
her  fellow  employees  are  to  be  believed.  The 
danger  therefore  was  a  hidden  one,  and  for 
tiiat  reason  not  one  which  an  employee  as- 
sumed by  agreeing  to  work  in  that  factory. 
It  might  be  found  that  the  box  was  likely 


to  be  left  off  and  the  shaft  exposed  while 
in  motion,  and  that,  if  it  was,  such  an  acci- 
dent as  that  here  complained  of  would  be 
likely  to  happen.  These  findings  would  war- 
rant the  conclusion  that  the  defendant,  in 
maintaining  such  a  dressing  room  for  the 
use  of  its  employees  without  warning  tliem 
of  the  eituation,  had  not  used  due  care  to 
furnish  them  with  a  safe  place. 

The  defendant's  contention  is  that  it  did 
its  whole  duty  when  it  furnished  tlie  box  to 
be  used  as  a  guard,  and  that,  if  Jennesa 
was  negligent  in  leaving  it  off,  his  negligent 
act  was  the  negligence  of  a  fellow  servant. 
In  support  of  that,  it  cites  Wosbigian  v. 
Washburn  &  M.  Mfg.  Co.  167  Mass.  20,  44 
N.  E.  1058,  and  the  rule  laid  down  in  Fttlar- 
deau  T.  Hoar.  102  Mast.  263.  267,  78  N.  £. 
456. 

The  distinction  between  Wosbigian 
Washburn  ft  M.  Mfg.  Co.  and  the  case  at 
bar  is  this:  In  Wosbigian  t.  Washburn  ft 
M.  Mfg.  Co.  supra,  the  machine  was  not 
out  of  repair.  Further,  tliere  was  no  hidden 
danger,  for  the  guard  was  taken  off  when 


This  was  the  conclusion  reached,  also,  in 
McManuB  v.  St.  Regis  Paper  Co.  100  App. 
Div.  610,  91  N.  Y.  Supp.  1102.  which  was  an 
action  to  hold  the  defendant  liable  for  negli- 
gence, as  under  the  common  law,  for  a  fail- 
ure to  replace  a  guard  upon  the  cogwheels 
of  a  machine  which  the  plaintiff  was  operat- 
ing, and  in  which  it  was  held  that  the  de- 
fendant was  not  liable  for  injuries  received 
by  the  plaintiff  coming  in  contact  with  such 
cogwheels  while  unguarded,  for  the  reason, 
among  others,  that  the  failure  to  replace  the 
guard  was  a  mere  detail  of  the  work,  and 
ttiat  the  neglect  of  the  defendant's  superin- 
tendent to  replace  it  was  the  neglect  of  a 
fellow  servant. 

To  the  same  effect  is  Hood  T.  Argonnut 
Cotton  Mill  Co.  23  Ky.  L.  Rep.  460,  62  S. 
W.  1043,  in  which  it  was  held  that  a  master 
was  not  liable  for  an  injury  to  a  servant 
by  having  an  arm  cut  in  the  wheels  of  a 
machine  from  which  the  covering  had  been 
removed,  where  there  was  nothing  to  show 
when,  why,  or  by  whom  the  covering  was  re- 
nwved,  and  the  machine  in  its  ordinary  con- 
dition was  a  safe  one,  and  it  was  at  times 
necessary  to  remove  such  covering  in  the 
operation  of  the  machine.  That  the  court 
considered  the  duty  to  replace  this  covering 
a  delegable  one  is  evident  from  its  remark 
while  speaking  of  the  lack  of  evidence  as  to 
who  removed  it,  that  it  might  have  been 
removed  by  a  fellow  servant  of  the  plaintiff. 

That  branch  of  the  rule  applied  in  the 
Flthn  Case  was  also  applied  in  Darby  v. 
Duncan,  23  Sc.  Sess.  Gas.  2d  series,  529, 
cited  in  2  Labatt,  Mast,  ft  S.  p.  1490,  where  \ 
.  the  negligence  of  a  foreman  or  general  ' 
superintendent  of  a  factory  in  permitting 
fencing  around  machinery  to  become  d^i- 
fective  was  held  to  ba  the  negligence  of  the 
master. 

In  the  case  last  died,  and  in  the  Fltstn 
17L.Rj^.(N.S.) 


Case,  the  master's  negligence  because  of  his 
failure  to  maintain  a  guard  arose  from  tlie 
neglect  of  his  duty  to  furnish  a  safe  place. 
Upon  the  same  principle,  the  rule  would 
be  the  same  where  the  master's  negligence 
in  failing  to  furnish  a  guard  arises  from  the 
neglect  of  hia  duty  to  furnish  a  safe  ap- 
plianea.  Such  is  the  logical  deduction  from 
the  result  arrived  at  in  the  Massachusetts 
cases.  And  this  seems  to  be  the  underlying 
principle  of  the  decision  in  Godwin  v.  New- 
combe,  1  Ont.  L.  Rep.  626,  in  which  it  ap- 
peared that  the  plaintiff  was  injured  while 
operating  a  jointer  in  the  defendants'  mill, 
the  knives  of  which  were  not  guardedj  which 
fact  Tendered  the  machine  wngerous,  and 
this  condition  was  known  to  the  defendants' 
foreman,  who  was  intrusted  with  the  duty 
of  seeing  that  the  jointer  was  in  a  proper 
condition.  It  was  held  that  the  absence  of 
a  guard  was  a  defect  in  the  machine,  and 
that  the  foreman's  knowledge  of  this  defect 
and  his  failure  to  remedy  it  constituted 
negligence  for  which  the  defendants  were 
liable. 

In  some  jurisdictions  it  has  been  enacted 
by  statute  that  a  master  must  guard  dan- 
gerous machinery  and  see  to  it  that  such 
guardfl  are  maintained;  and  it  has  bt^en  held 
that  these  statutes  impose  a  positive  and 
absolute  duty  upon  the  master  which  he  can- 
not delegate.  Therefore,  if  a  servant  is  in- 
jured by  reason  of  the  failure  of  a  fellow 
servant  to  replace  a  guard,  though  it  was 
necessary  to  remove  it  In  the  operation  of 
the  machinery,  the  master  will  be  held  lia- 
ble. Such  -w&a  the  conclusion  reached  in 
Eapenlaub  v.  Ellis,  34  Ind.  App.  163,  72  K. 
E.  527;  McManus  v.  St.  Regis  Paper  Co.  107 
App.  Div.  2fl,  94  N.  Y.  Supp.  932;  Pinsdorf 
v.  Kelloirg,  108  App.  Div.  209,  95  N.  Y. 
Supn.  fil7;  Groves  T.  Wimbome  [1898]  2 
Q,  B.  402. 
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the  gearing  vu  oiled,  and  the  gearing  bad 
to  be  oiled  when  the  reducing  rolls 
were  changed,  tvo  or  three  times  a 
day.  The  cause  of  tiie  accident  was  the 
negligence  of  the  operator  in  not  putting 
4>ack  the  guard  when  changing  the  rolls  and 
oiling  the  machine.  This  was  the  negligence 
of  a  fellow  servant  To  sum  up  that  case, 
the  accident  was  caused  the  negligence 
of  a  fellow  servant  in  operating  a  dangerous 
machine  which  waa  in  perfect  repair  and 
which  had  no  hidden  danger. 

That  is  not  true  of  the  case  at  bar.  In 
the  case  at  bar  the  arrangement  of  the  dress- 
ing room  could  be  found  to  be  a  negligent 
one  unless  the  shaft  was  covered  by  the  box. 
This  box  waa  not  taken  off  in  the  daily  op- 
eration of  the  machineiy  of  the  factory. 
Since  the  guard  made  safe  what  otherwise 
would  be  a  negligently  unsafe  place,  it  was 
the  duty  of  the  defendant  to  keep  tlie  guard 
on,  or  to  give  a  warning  if  it  was  off.  That 
duty  of  the  defendant  was  the  Antj  of 
an  employer  to  provide  a  safe  place  for 
its  workmen,  and  therefore  is  one  which  can- 
not be  delegated. 

Falardeau  T.  Hoar.  IS2  ^aas.  263,  78  N. 
E.  466,  has  been  cited  by  the  defendant.  Fal- 
nrdeau  t.  Hoar  is  a  case  where  an  employee 
fell  through  an  open  trapdoor  which  was 
opened  to  take  out  ashes  twice  a  week.  The 
defendants,  who  were  the  owners  of  the 
building,  asked  for  an  instruction  that  they 
were  not  liable  If  their  janitor  was  in  the 
habit  of  using  a  settee  as  a  guard  when  the 
trapdoor  was  open,  and  tlie  accident  was 
caused  the  janitor's  neglect  to  set  up  the 
settee  on  the  occasion  in  queBti(m,  for  that 
n^leet  waa  the  n^leot  of  a  fellow  servant. 
The  only  exevpUon  before  the  eourt  was  one 
taken  to  the  refusal  to  give  that  ruling. 
That  exception  was  overruled.  The  opinion 
in  Falardoiu  t.  Hoar  goes  further,  and  states 
that  the  charge  of  the  presiding  judge  was 
eorrect.  The  presiding  judge  told  the  jury 
tbaty  if  the  defendants  knew  that  the  set- 
tees were  being  used  as  guards,  and  so  were 
in  the  position  of  having  furnished  barriers, 
a  failure  to  put  them  up  was  the  negligence 
of  a  fellow  servant.  In  addition,  there  is 
an  implication  in  Johnson  t.  Field-Thurber 
Co.  171  Mass.  481,  483,  fil  N.  E.  18,  where 
guards  had  not  been  furnished,  that,  if  they 
had  been  furnished,  the  failure  to  set  them 
up  in  that  ease  would  have  been  the  neg- 
ligence of  a  fellow  servant.  In  the  earlier 
<'aae  of  Young  v.  Miller,  167  Mass.  224,  45 
y.  E.  628,  the  trapdoor  was  not  a  hidden 
danger  and  the  employee  was  held  to  have 
asHumed  the  risk  of  it.  In  Hogarth  v.  Po- 
fiisset  Mfg.  Co.  167  Mass.  225,  45  K.  E.  620, 
the  trapdoors  were  not  obvious,  and  the 
court  held  that  "a  jury  might  have  found 
the  plaintiff  entitled  to  be  warned  to  look 
17  L.ILA.(NJ3.) 


out  for  the  opening  of  the  doors."  We  find 
nothing  in  these  decisions  to  the  contraiy, 
and  we  ara  of  opinion  that  in  the  case  at  bar, 
under  its  duty  to  furnish  a  safe  place  for 
its  employees,  the  defendant  was  hound  to 
see  that  the  box  was  over  the  diaft  when  it 
waa  in  motion;  that  a  wariung  waa  giT- 
en  if  the  shaft  was  exposed,  and  that  that 
duty  cannot  be  delegated  to  anoUier. 
^^ueptiona  ovmuled. 


MASSACHUSBTTS   SVPBEHB  JVDI- 
OIAIi  OOVRT. 

JAMES  8.  HE7 

T. 

WINFXEU)  F.  PRIME. 
(197  Han.  474,  84  N.  E.  141.) 

Action  —  abatement  — •  how  effected. 

1.  If  the  declaration  and  facts  stated  in 
opening  the  case  show  that  the  cause  of  ao- 
tion  did  not  survive  the  death  of  the  original 
defendant,  his  successor  may  move  to  dia- 
miss,  although  he  has  not  demurred  to  the 
declaration,  or  requested  the  rendition  ai  a 
verdict  in  his  favor. 

Same  —  oonaequentlal  Injuries. 

2.  The  injury  to  the  husband  through 
deprivation  of  his  wife's  services  or  matri- 
monial companionship  because  of  a  personal 
injury  to  her  Is  not  damages  to  the  person, 
within  the  meaning  of  a  statute  providing 
that  actions  for  tort  for  assault,  "or  other 
damages  to  the  person,"  shall  not  abate  by 
death. 

(February  28,  1908.) 

Case  Note.  —  Does  husband's  action  for 
damages  mtatatned  by  htm  on  account 
of  personal  injury  to  wife  abate  by 
Mm  own  death  or  that  of  tho  wrong- 
doer? 

In  Ott  V.  Kaufman,  68  Md.  56,  11  Atl. 
S80,  the  court  gave  the  phrase  "aiction  for 
personal  injuries,"  in  a  statute  on  the  aub- 
ject  of  survival  and  abatement,  a  constnie- 
tion  diametrically  opposite  to  that  which 
the  court,  in  Het  v.  Pbihe,  gives  the  phrase 
"damage  to  the  person;"  but,  as  the  phrase 
in  the  former  case  was  employed  in  a  clause 
which  excepted  actions  for  personal  injuries 
from  the  general  statutory  declaration  that 
personal  actions  of  every  kind  should  sur- 
vive, the  result  reached  waa  the  same  as  in 
Hbt  t.  Phihb.  It  was  contended  in  this 
case  that  the  action  waa  not  one  for  per- 
sonal injuries,  but  one  for  damages  arising 
from  the  consequent  loss  of  services,  etc. 
The  court  held  that  the  meaning  of  the 
statute  included  an  action  founded  on  a  per- 
sonal injury  without  regard  to  the  nature 
of  the  damage  claimed,  and  that  therefore 
the  plaintiff  eould  not  maintain  tiie  action 
against  the  executrix. 

A  search  haa  disclosed  few  cases  pajuing 
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EXCEPTIONS  hy  pl^ntifl  to  a  ruling  of 
the  Sdperitnr  Coart  for  Suffolk  Coiuity 
diamissing  u  action  brou^t  to  reeover  dun* 
agefl  for  incidental  injury  to  plaintiff 
throng  a  irrongfiil  injury  to  Ids  wife.  Orer- 
niled. 

The  facts  are  stated  in  tlie  opinion. 

Hr.  Bmett  W.  Oimwtwd  for  friaintiff. 

UeMM.  WUllam  J.  Drew,  WllUana  V. 
Kennard,  and  Wlnfleld  F.  Prime  for  de- 
fendant. 

Bimley,  J.,  deltvered  tbe  opinion  of  the 
court: 

If,  upon  an  opening,  Uie  plaintiff  fail*  to 
state  a  case,  (Hrdinarily  the  defendant  may 
request  that  a  Terdi<^  be  ordered  in  his  fo-' 
Tor.  The  presiding  judge,  in  his  discretion, 
may  either  then  give  a  decision,  or  wait . 
until  the  plaintiff's,  or  the  entire,  evidence 
has  been  introduced,  before  deciding  the 
question.    Bat,  although  no  demurrer  had 


been  filed,  or  request  made.  It  was  not  too 
lato  for  the  <tefendant  to  move  to  dismiss 
if  the  declaration,  and  the  facts  stated  in 
tiiA  opening,  ahoWed  that  the  oaiue  of  ac- 
tiiHi  did  not  survive,  as  the  court  was  left 
without  juriadietion.  AlUn  v.  Connecticut 
Kiver  Lumber  Co.  160  Mass.  660,  668,  6 
LJLA.  416,  £8  N.  E.  681,  and  oases  cited; 
Maniman  v.  Onrrier,  191  Man.  188,  77  N. 
E.  708.  By  the  oommon  law,  the  right  of 
the  husband  to.  reeover  damsgea  tat  an  in- 
jury to  his  wife,  whereby  either  her  services 
or  etmaorHum  became  lost,  perished  with 
the  death  of  the  wrongdoer.  The  injury 
infiieted,  being  tiie  aot  of  the  tort  feasor  who 
escaped  by  death,  his  executor  or  adminis- 
trator oonld  not  be  lield,  because  the  execu< 
tor  or  administrator  had  committed  no 
wrong  in  his  personal  capacity,  and  the 
plea,  which  must  have  been  not  guilty, 
rdsed  only  the  issue  of  the  decedent's  guilt. 
WUbur  T.  Gilmore,  21  Pick.  260,  262.  But, 


upon  the  effect  of  the  husband's  death  to 
abate  his  action  for  loss  of  services,  etc. 

The  New  York  cases  hold  that  a  right  sur- 
vives to  his  personal  representative  for  dam* 
agea  incurred  for  medical  attendance,  etc., 
but  that  his  injury  by  reason  of  the  loss  of 
the  wife's  society  does  not  survive. 

In  Cregin  v.  Brooklyn  C.  T.  R.  Co.  76  N. 
Y.  192,  31  Am.  Sep.  459,  an  action  was 
originally  brought  by  the  husband  for  a 
wrongful  injury  to  his  wife  whereby  he  suf- 
fered the  loss  of  her  services  and  society 
and  incurred  expenses  for  her  care  and  med- 
ical attendance.  Pending  the  action  the 
hudMuid  died  and  the  action  was  revived,  hi« 
administrator  being  substituted  as  plaintiff. 
The  statute  preserved  from  abatement  by 
deatii  actions  ''for  wrongs  done  to  the  prop- 
erty, rights,  or  intereste  of  another,"  and 
included  all  injuries  to  the  rights  of  a  de- 
ceased party  except  "actions  for  slander, 
libel,  assault  and  battery,  false  imprison- 
ment, and  actions  on  the  case  for  injuries 
to  the  person  of  the  plaintiff."  It  tvaa  held, 
under  uese  provisions,  that  the  right  of  ac- 
tion for  the  husband's  loss  survived.  The 
court  said:  "Adopting  the  construction  that 
pecuniary  rights  and  interests  only  are 
protected  by  the  statute,  these  were  plainly 
involved,  and,  if  the  pleader  had  left  out  the 
irord  'comforts,'  the  complaint  would  have 
disclosed  an  injury  to  pecuniary  interests 
ezelurively.  We  do  not  think  that  because, 
in  addition  to  the  injury  to  these  interests, 
the  personal  comfort  of  the  plaintiff  was 
interfered  with,  that  circumstance  should 
deprive  bis  representatives  of  their  remedy 
for  the  pecuniary  injuries  which  he  sus- 
tained, and  which  diminished  his  estate;  nor 
do  we  think  that  it  can  be  laid  down  aa  a 
mle  of  universal  application  to  all  classes 
of  society  that  in  such  a  ease  the  injury  to 
the  personal  feelings  and  comfort  of  the 
huiband  is  the  gravamen  of  the  wrong,  and 
the  pecuniary  injury  a  mere  Incident,  of 
which  the  law  will  not  take  notice  independ- 
ently of  the  former.** 
17L.R.A.(N.S.) 


In  Cregin  v.  Brooklyn  C.  T.  R.  Co.  83  N. 
Y.  596,  38  Am.  Rep.  474,  this  case  was  a^ain 
before  the  court,  and,  reversing  the  holilinf; 
below,  reported  in  19  Hun,  341,  it  was  held 
that  damages  for  expenses,  etc.,  incurred  by 
reason  of  the  wife's  injury  survived  to  the 
husband's  personal  representative;  but  tliat 
no  recovery  could  be  had  after  his  death  for 
the  loss  of  her  society  and  comfort.  The 
court  said:  "The  loss  of  his  wife's  services, 
the  expenses  necessarily  incurred  by  reason 
of  the  injury,  were  a  pecuniary  loss,  and 
diminished  his  estate,  and  so  survived  to 
his  administrator;  but  the  loss  of  bis  wife's 
society,  .  .  .  and  the  right  of  action  for 
that,  died  with  him."  To  the  same  effect 
is  Foels  V.  Tonawanda,  48  N.  Y.  8.  R.  150, 
20  N.  Y.  Supp.  447. 

In  Forbes  v.  Omaha  (Neb.)  112  N.  W. 
326,  where  the  wife  sued  as  assignee  of  the 
husband's  demand  for  the  pecuniary  loss 
and  damage  suffered  by  him  by  reason  of 
being  deprived  of  her  services  and  of  moneys 
expoided  for  medical  treatment,  ete.,  it  was 
claimed  that  the  cause  was  not  aBslgnabic. 
The  court  said  it  understood  counsel  to  con- 
cede that  causes  of  action  which  survived 
were  assignable;  and.  under  the  statute  en- 
acting that,  "in  addition  to  the  causes  of 
action  which  survive  at  common  law,  causes 
of  action  for  mesne  profits,  or  for  injury 
to  the  real  or  personal  estate,  or  for  any  de- 
ceit or  fraud,  shall  also  survive,"  it  was 
held  that  this  action  would  have  survived 
to  his  personal  representative  in  the  event 
of  bis  death,  and  was  therefore  assignable. 

In  Fordyoe  v.  Dixon,  70  Tex.  694,  8  S. 
W.  604,  it  was  held  that  the  cause  of  action 
did  not  cease  upon  the  husband's  death, 
where  the  damages  for  injury  to  the  wife 
would  have  been  community  property.  This 
case  is  not  strictly  within  the  scope  of  this 
note  as  the  action  appears  to  have  been  a 
joint  one  by  husband  and  wife  to  recover 
for  injury  to  the  wife. 
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this  rule  having  been  modified  by  statute, 
the  question  is  whether  such  an  action 
BUrviTes  under  Rer.  Laws,  chap.  171,  |  1. 
This  section,  which  follows  previous  revi- 
sions, provides  tiutt  **.  .  .  actions  of 
.  .  .  tort  for  assault,  battery,  imprison- 
ment, or  other  damage  to  the  person  .  .  . 
shall  not  abate  by  death."  (ien.  SUt  1860, 
chap,  m,  I  I;  Pab.  Stat.  1882,  chap.  185, 
I  1.  Unless  the  case  comes  within  the  last 
clause,  the  plaintiff  is  not  relieved.  It  has 
uniformly  been  held  since  the  enactment  of 
Stat.  1845,  chap.  89,  S  1,  p.  SS9,  to  which  this 
clause  runs  back  for  its  origin,  that  the  na- 
ture of  the  damages  sued  for,  rather  than 
the  form  of  remedy,  is  the  test.  By  this 
eonstnietion,  the  language,  "or  other  dam- 
agm  to  the  person,"  includes  such  damages 
only  as  result  from  direct  bodily  injury, 
but  excludes  consequential  damages  suffer^ 
by  those  who  are  injured  from  a  wrongful 
intcrferance  with  their  rights,  arising  from 
the  ne^igence  of  the  decedent.  Smith  r. 
Sherman,  4  Cuah.  408,  4l3;  Cutter  v.  Ham- 
Icn,  147  3fa8S.  471,  1  LJI.A.  420,  18  N.  E 
307;  Wilkins  v.  Wainvright,  173  Mass.  212, 
S3  N.  E.  307,  and  cases  cited;  Dixoa  v. 
Amerman,  181  Maes.  430,  63  N.  E.  1057.  If 
the  common-law  doctrine  of  unity  of  hus- 
band and  wife,  by  which  die  was  deemed  a 
part  of  his  person,  has  been  almost  wholly 
abrogated  by  l^islation,  yet  the  right  to 
her  exclusive  conjugal  fellowship  still  re- 
mains, and  he  may  recover  damages  for  its 
impairment  by  the  wrongful  acts  of  stran- 
gers. Nolin  V.  Pearson,  191  Mass.  288,  285, 
286,  4  L.RJ1.{N.S.)  643,  114  Am.  St.  Rep. 
605,^77  N.  E.  800.  But,  while  this  right  has 
been  preserved,  if,  during  coverture,  she  suf- 
fers personal  injury,  whether  it  results  from 
the  direct  act  of  the  decedent  by  the  usei  of 
force,  or  is  caused  by  nis  negligence,  she 
alone,  by  reason  of  our  statutes  conferring 
npon  her  absolute  control  over  her  person, 
and  the  right  to  sue  as  if  sole,  csn  main- 
tain an  action  for  damages,  which,  upon 
recovery,  become  her  separate  property.  No- 
lln  T.  Pearson,  ubi  supra;  Duffee  t.  Boston 
Elev.  R.  Co.  101  Mass.  663,  564,  77  N.  E. 
1096.  But,  where  the  husband  also  brings 
suit,  because  the  disability  arising  from  the 
tort  has  deprived  him  of  either  her  services, 
or  matrimonial  companionship,  his  right  to 
recover  rests  upon  the  ground  that  the 
wrong  suffered  by  him,  while  personal  in 
effect,  is  regarded  as  purely  consequential  in 
character.  Barnes  v.  Hurd,  11  Mass.  50: 
Kelley  v.  New  York,  N.  H.  &  H.  R.  Co.  108 
MasB.  308,  311,  38  L.R.A.  631,  OO  Am.  St. 
Rep.  307,  46  N.  E.  1063. 

It  is  plain  that,  under  the  statute,  sucli 
an  injury  cannot  be  clansed  as  "damages 
to  the  penon,"  and  the  motion  to  dismiss 
was  properly  granted. 

Exceptions  overruled. 
17L.R.A.(N.S.) 


NBVAOA  SVPBiaiE  COURT. 

RE  PETER  BREEK. 

(—  Nev.       93  Pae.  097.) 

Attorney  ~  Gamment  on  dedslon  —  dia- 
barmient. 

The  entry  upon  his  records  by  the  trial 
judge,  after  reversal  of  his  decision  by  the 
supreme  court,  of  a  statement  that  the 
Bupreme  court  made  a  statement  of  facts  not 
supported  by  the  record  for  the  purpoee  of 
bolstering  up  a  decision,  neither  founded  on 
law  nor  supported  by  facts,  its  opinion  be- 
ing an  abnormally  strange  document,  and 
a  reversal  of  a  decision  that  had  been  ae- 
Mpted  law  for  forty  years;  all  of  which 
was  reprehensible  if  the  court  knew  what 
it  was  doing,  pitiful  if  it  did  not, — is  such 
a  violation  of  his  duty  as  an  attorney  and 
officer  of  the  supreme  court  as  to  justify  his 
suspension  or  disbarment,  although  he  de- 
clares under  oath  that  he  meant  no  disre- 
spect for  that  court,  and  the  matters  on 
which  the  statement  by  the  supreme  court 
was  based  came  to  its  attention  during  the 
argument  of  the  case  before  it,  of  which 
bet  the  trial  judge  was  ignorant. 

(February  19,  1008.) 


Cose  Note.  —  Oritieiam  of  dsHslon  or 
opinion  after  eaae  has  been  deter- 
mined,  a»  eontem^  or  ground  for  di^ 
Imrment. 

This  note  is  limited  to  eases  of  criticism 
not  directed  to  the  court  in  person ;  f(ir  the 
latter  class  of  cases,  see  Re  Hart,  poet,  585, 
and  note  thereto. 

The  general  integrity  and  impartiality  of 
judges  in  their  official  duties  have  placed  the 
courts  of  this  country  on  a  plane  so  much 
higher  than  that  of  other  public  officials 
that  it  has  sometimes  given  rise  to  the 
erroneous  idea  that  judges  differ  fnmi 
other  public  officers  in  tlukt  they  are  not 
subject  to  criticism  for  their  official  acta. 
Pew  cases,  however,  are  found  wherein  this 
idea  has  been  recognized  by  the  courts.  The 
great  weight  of  authority  holds  to  the  con- 
trary, deeming  that  to  restrain  or  punish  a 
criticism  of  the  official  conduct  of  judges  as 
to  matters  terminated  would  be  an  infringe- 
ment upon  the  constitutional  guaranty  of 
freedom  of  speech,  and  that  in  this  respect, 
they  stand  in  no  better  position  than  other 
public  officers. 

These  cases  recognize  that  respect  to  the 
courts  cannot  be  compelled;  that  it  is  "the 
voluntary  tribute  of  the  public  to  worth, 
virtue,  and  intelligence,  and,  whilst  they 
are  found  upon  the  jud^ent  seat,  so  long 
and  no  longer  will  they  retain  the  public 
confidence.  If  a  judge  he  libeled  by  the 
public  press,  he  and  his  assailant  should 
be  placed  on  equal  grounds,  and  their  com- 
mon arbiter  should  be  a  jury  of  the  conn- 
try;  and,  if  he  has  received  an  injury,  am* 
pie  remuneration  will  be  made."  Stuart  v. 
People,  4  111.  402. 

Considering  this  subject,  the  court,  in 
People  «c  «i!  Elliott  G^^m, 
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PROCEEDIXCS  for  the  disbarment  of 
Peter  .  Breen,  an  attorney  at  law  and 
judge  of  a  District  Court.  Suspeosion  de- 
creed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  C.  Sti>ddard,  Attorney  Qraeral, 
for  the  SUte. 

MSurs.  Campbell,  Metson,  A  Drew, 
W.  B.  Patmun,  and  Bartlett  *  Tbatober 
for  respondent. 

Per  Cnrlam: 

In  the  case  of  State      Dwyer,  29  Nev. 

 ,  91  Pac.  305,  on  appeal  to  this  court 

from  a  conviction  of  murder  in  the  first 
degree  and  sentence  of  death,  the  judgment 
and  order  denying  a  motion  for  a  new  trial 
were  reversed  on  the  I2th  day  of  August, 

244.  4fl  Am.  Rep.  351,  3  Pac.  65,  374,  said: 
"In  this  eountry,  and  in  England  also,  the 
utmost  liberty  of  speech  is  guaranteed  by 
statute  and  enforced  by  the  courts ;  the 
right  to  discuss  all  matters  of  public  in- 
terest or  importance  is  everywhere  fully 
recognized;  judicial  decisions  and  conduct 
constitute  no  exception  to  the  rule;  the 
judge's  official  character,  and  his  acts  in 
cases  fully  determined,  are  subject  to  ex- 
amination  and  eriticism;  in  most  of  the 
states  the  office  is  elective,  and  it  is  proper 
and  right  that  the  people  should  be  informed 
of  the  occupant's  mental  and  moral  fltness. 
True,  under  the  guise  of  criticism  in  the 
public  press,  and  otherwise,  judges  are 
often  compelled  to  endure  the  sting  of  mis- 
representation and  calumny,  with  no  other 
redress  than  an  ordinary  civil  action ;  and 
doubtless  it  sometimes  happens  that  their 
efficiency  in  office  is  thereby  lessened  to 
the  detriment  and  injury  of  the  public  serv- 
ice; but  it  is  wisely  considered  better  that 
these  wrongs  and  injuries  should  be  toler- 
ated, than  that  the  sacred  liberty  of  speech, 
printed  or  spoken,  should  be  abridged  by 
lodging  an  arbitrary  power  to  interfere 
therewith  in  the  hands  of  tlie  court  or 
judge.  BO  long  as  such  criticism  or  Ithel  Is 
not  designed  to  influence  the  mind  of  the 
judsfe  in  a  cause  still  undetermined."  Com- 
paring the  right  of  an  attorney  with  that 
of  a  private  citizen,  the  court  continues: 
"He  may  talk  with  his  neighbors,  and 
freely  comment  upon  the  judge's  official  con- 
duct in  matters  no  longer  pending,  and  he 
may  criticize  the  same  through  the  public 
press;  for  such  acts  be  will  be  answerable 
only  as  other  citizens  are."  (Quoted  from 
rehearing  opinion,  page  244.) 

Published  critici»in  nf  proceedings  not  then 
TiendinjT  was  held,  in  State  v.  Dunham,  8 
Iowa.  245,  not  to  amount  to  contempt  of 
court.  The  court,  in  holding  that  such  a 
publication  did  not  come  within  the  terms 
of  the  statute  of  that  state  relating  to  con- 
temptu  of  court,  said:  "It  would  he  a  per- 
version of  the  entire  language  used,  and  a 
palpable  violation  of  the  spirit  and  policy 
of  the  provision,  to  say  that  a  judge  could 
hrintr  before  him  every  editor,  publisher,  or  > 
17  L.R^.(N.S.) 


1907.  The  reversal  was  upon  the  sole  ground 
that  the  trial  court  erred  in  not  granting 
defendant's  motion  for  a  change  of  venue. 
The  opinion  was  a  lengthy  one,  written  for 
the  court  by  Norcross,  J.;  the  full  bench 
concurring.  During  the  course  of  the  opin- 
ion the  following  statement  was  made: 
"The  theory  of  the  state,  if  we  understand 
it>  was  that  the  defendant  killed  Williams 
by  mistake,  thinking  the  latter  was  one 
O'Brien,  a  man  with  whom  defendant  had 
had  trouble  during  the  day  over  a  prosti- 
tute." It  will  appear  from  an  examination 
of  the  opinion  in  the  case  that  this  state- 
ment quoted  was  only  an  incidental  observa- 
tion of  what  this  court  understood  was  the 
fact,  and  was  not  the  statement  of  anything 
'  in  any  way  deemed  essential  to  the  detcr- 

citizen,  who  might  in  his  office,  in  his  house, 
in  the  streets,  away  from  the  eourt,  by 
printing,  writing,  or  speaking,  comment 
upon  his  decisions,  or  question  hts  int^- 
rity  or  capacity.  The  law  never  designed 
this.  It  is  not  thus  that  an  independent 
and  intelligent  court  will  be  apt  to  secure 
public  confidence.  Such  a  power  is  not 
necessary,  for  either  the  protection  of  tlie 
court  or  the  public."  Referring  to  the  pub- 
lication  in  question,  the  eoun  eontinues: 
"If  his  attack  was  libelws,  then  it  seems  to 
us  that  he  and  the  judge  assailed  should  be 
placed  on  the  same  grounds,  and  'their  com- 
mon arbiter  should  be  a  jury  of  the  coun- 
try.' No  court  can  or  should  hope  that 
their  opinions  and  actions  can  escape  dis- 
cussion or  criticism.  When  a  case  is  dis- 
posed of,  and  the  decision  announced,  such 
decision  bectmies  public  property,  bo  to 
speak.  The  construction  given  to  a  statute, 
the  reasoning  and  conclusion  of  the  court 
upon  the  facts,  all  go  to  the  public,  and  be- 
come subject  to  public  scrutiny  and  inves- 
tigation. In  such  cases  it  is  perfectly  com- 
petent and  lawful  for  anyone  to  comment 
upon  the  decision,  and  expose  its  errors  and 
inconsistencies.  If  such  eomments  do  not 
correct  errors,  they  will,  at  least.  lead  to 
renewed  caution  and  circumspection  upon 
the  part  of  those  whose  duty  it  is  to  declare 
the  law.  It  would  be  a  fruitless  undertak- 
ing, in  this  country— where  the  freedom  of 
:tpeech  and  the  press  is  so  fully  recognized 
and  so  highly  prized — to  attempt  to  prevent 
judicial  opinions  from  being  as  open  to 
comment  and  discussion  as  an  opinion  or 
treatise  upon  any  other  subject.  It  is  well, 
and  fortunate,  that  it  is  so.  This  riji^t  is 
fully  recognized  in  England,  and  it  would 
be  strange  if,  under  our  institutions,  we 
should  be  less  tolerant." 

The  doctrine  of  this  case  was  followed  by 
that  court  in  State  v.  Anderson,  40  Iowa, 
207,  wherein  it  was  held  that  the  publish- 
ing by  an  attorney  of  a  newspaper  article 
criticizing  the  rulings  of  the  court  in  a 
cause  tried  and  determined  prior  to  the  pub- 
lication did  not  constitute  contempt  of  court. 
To  the  same  effect,  also,  is  Watson  v.  People, 
11  Colo.  4,  16  Pac.  329,  as  to  ora^  criticism 
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mimtion  of  the  question  upon  which  the 
ease  was  deeided.  The  statement  quoted, 
however,  was  In  striot  aeoordanee  with  the 
position  talEcn  in  the  brief  of  the  attorney 
general  and  in  the  oral  argument  of  A.  J. 
Maestretti,  district  attorney  of  Lander  coun- 
ty, upon  the  hearing  of  the  appeal;  it  being 
contended  in  this  court  that  certain  testi- 
mony, objected  to  by  defendant's  counsel, 
was  admissible  upon  this  theory.  The  testi- 
mony itself,  introduced  by  District  Attorney 
Maestretti  in  the  state's  case  in  ehief,  show- 
ing the  quarrel  between  Dwyer  and  O'Brien 
on  the  same  day  and  Just  before  Ute  killing 
of  Williams,  and  that  Dwyer  and  O'Brien 
threatened  to  kill  each  other  on  sight,  was 
such  as  to  suggest  the  theory  of  mistake, 
even  if  such  theory  had  not  been  argued  to 


this  court)  and  apparently  was  admissibte 
on  the  state's  case  in  chief  only  on  this 
hypothesis  as  tending  to  show  the  motive 
and  purpose  of  the  shooting.  The  record 
in  the  Dwyer  Case,  howeveri  does  not  show 
that  counsel  in  tiio  district  court  declared 
it  to  be  the  theory  of  the  state  that  Dwyer 
killed  Williams  through  mistake,  and  the 
answer  of  District  Attorney  Maestretti  sets 
up  thai  that  waa  not  his  theory  at  the 
trial,  that  he  offered  evidence  as  to  the 
trouble  with  O'Brien  to  show  the  state  of 
mind  of  defendant  at  the  time,  although  as 
a  matter  of  fact  he  admits  that  the  only 
inference  to  be  drawn  from  the  record  is 
that  Dwyer  killed  Williams  1^  mistake, 
which  is  in  accordance  with  his  own  belief. 
In  the  oral  argument  in  this  court  on  the 


to  third  persons  of  a  judge  and  his  manner 
of  running  court. 

To  hold  that  such  a  publication  was  a  con- 
tempt of  court,  and  punishable  as  such,  was 
said  in  Storey  v.  People.  79  lit.  46,  22  Am. 
Rep.  158,  to  violate  the  constitutional 
^aranty  "that  every  person  ma^  freely 
speak,  write,  and  publish  on  all  subjects,  be- 
ing responsible  for  the  abuse  of  that  liberty; 
and  in  all  trials  for  libel,  both  civil  and 
criminal,  the  truth,  when  published  with 
good  motives  and  for  justifiable  ends,  shall 
be  a  Bufticient  defense."  In  so  construing 
this  provision,  the  court  said:  "This  lan- 
guage, plain  and  explicit  as  it  is,  cannot  be 
held  to  have  no  application  to  courts,  or 
those  by  whom  th^  are  conducted.  The  ju- 
diciary is  elective,  and  the  jurors,  although 
appointed,  are,  in  general,  appointed  by  a 
board  whose  members  are  elected  by  popu- 
lar vote.  There  is  therefore  the  same  re- 
sponsibility, in  theory,  in  the  judicial  de- 
partment, Uiat  exists  in  the  legislative  and 
executive  departments,  to  the  people,  for 
the  diligent  and  faithful  discharge  of  all 
duties  enjoined  on  it;  and  the  same  necessi- 
ty exists  for  public  infon..ation  with  re- 
gard to  the  conduct  and  character  of  those 
intrusted  to  discharge  those  duties,  in  order 
that  the  elective  franchise  shall  be  intel- 
)ic;ibly  exercised,  as  obtains  in  regard  to  the 
otiier  departments  of  the  government. 
When  it  is  conceded  that  the  guaranty  of 
this  clause  of  the  Constitution  extends  to 
words  spoken  or  published  in  regard  to  ju- 
dicial conduct  and  character,  it  would  seem 
necessarily  to  follow  that  the  defendant  has 
the  right  to  make  a  defense  which  can  only 
be  properly  tried  by  a  jury,  and  which  the 
judge  of  a  court,  especially  if  he  is  himself 
the  subject  of  Uie  publit^tion,  is  unfitted 
to  try." 

In  State  ex  rel.  Atty.  Oen.  v.  Cir- 
cuit Court,  07  Wis.  1,  38  L.R.A.  654, 
fl5  Am.  St.  Rep.  90,  72  N.  W.  193, 
it  was  held  that  a  published  criticism  of 
a  judge,  who  was  a  candidate  for  re-election, 
referring  to  his  official  conduct  in  matters 
finally  disposed  of,  was  not  a  contempt  of 
court,  even  though  made  by  an  attorney. 
The  court  said:  "Important  as  it  is  that 
17LJtA.(N.S.) 


courts  should  perform  their  grave  public 
duties  unimpeded  and  unprejudiced  by  il- 
legitimate influences,  there  are  other  rights 
guaranteed  to  all  citizens  by  our  Constitu- 
tion and  form  of  government,  either  ex- 
pressly or  impliedhr,  which  are  fully  as  im- 
portant, and  which  must. be  guarded  with 
an  equally  jealous  care.  These  rights  are 
tbe  right  of  free  speech  and  of  free  publi- 
cation of  the  citizen's  sentiments  'on  all  sub- 
jects' .  .  .  the  right  of  trial  jury. 
.  .  .  Truly,  it  must  be  a  grievous  and 
weighty  necessity  which  will  justify  so  ar- 
bitrary a  proceeding,  whereby  a  candidate 
for  office  becomes  Uie  aeenser,  judge,  and 
jury,  and  may,  within  a  few  hours,  summari- 
ly punish  his  critic  by  imprisonment.  The 
result  of  such  a  doctrine  is  that  all  un- 
favorable criticism  of  a  sitting  judge's  past 
official  action  can  be  at  once  stopped  by  the 
judge  himself,  or,  if  not  stopped,  can  be 
punished  by  immediate  imprisonment.  If 
there  can  be  any  more  cfTectual  way  to  gag 
the  press,  and  subvert  freedom  of  speech, 
we  do  not  know  where  to  find  it.  Under 
such  a  rule,  the  merits  of  a  sitting  judge 
may  be  rehearsed,  but  as  to  his  dmierits 
there  must  be  profound  silence.  In  our 
judgment,  no  such  divinity  as  this  'doth 
hedge  about'  a  judge;  certainly  not  when 
he  is  a  candidate  for  public  office." 

The  doctrine  was  also  applied  in  Ex  parte 
Steinman,  95  Pa.  220.  40  Am.  Rep.  637,  an 
to  a  publication  criticizing  a  judge  for  of- 
ficial conduct  in  matters  finally  disposed  of 
by  him,  and  it  was  said  that  it  would  be 
a  clear  infraction  of  tbe  spirit,  If  not  thr 
letter,  of  the  Bill  of  Rights  of  that  stote. 
"to  hold  that  an  attorney  can  be  summarily 
disbarred  for  the  publication  of  a  libel  on  a 
man  in  a  public  capacity  or  where  the  mat- 
ter was  proper  for  public  investigation  or 
information ;  for,  as  he  certainty  does  not 
forfeit  his  constitutional  rights  aa  a  freeman 
by  becoming  an  attorney,  it  guarantees  to 
him  immunity  from  alt  liability  to  punish- 
ment in  the  case  of  'the  publication  of  pa- 
pers relating  to  the  official  conduct  of  of- 
ficers or  men  in  public  capacity  where  the 
fact  that  such  publication  was  not  ma- 
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appeal  in  the  caae  of  State  t.  Dwyer,  fol- 
lowing; the  point  made  by  the  attorney  gen- 
eral in  his  brief,  District  Attorney  Maes- 
tretti  made  the  following  statement:  "There 
is  one  point  I  did  not  intend  to  touch  upon, 
but  I  have  been  requested  to  do  so,  and  in 
examining  the  record  the  court  will  find, 
and  I  suppose  that  is  the  reason  the  ob- 
jection is  taken,  that  the  feeling  or  intent 
to  take  life  was  not  'as  to  Williams,  but 
as  to  O'Brien,  and,  that  the  killing  of  Will- 
iams, it  will  be  discovered  by  this  court, 
must  have  been  an  accident,  that  Dwyer 
meant  to  get  O'Brien,  and  not  Williams; 
and  upon  that  point  we  have  collected  a 
few  authorities  which  we  wish  to  call  to 
the  attention  of  this  court.  Jackson  t. 
SUte,  106  Ala.  12,  17  So.  333;  McOehee 

lieiously  or  n^Ugently  mode  shall  be  es- 
tablished to  the  satisfaction  of  the  jury.'  " 
To  tha  same  effect  is  State  v.  Kaiser,  20 
Or.  SO.  8  LJtA.  S84,  23  Pac.  964,  wherein  it 
is  said:  "The  inherent  power  of  a  court  of 
justice  to  punish  parties  for  contempt  who 
commit  acts  which  have  a  direct  tendency 
to  obatnict  or  embarrass  its  proceedings  in 
matters  pending  before  it,  or  to  influence 
decisions  r^iaraing  sueli  matters,  is  un- 
doubted; but  it  can  hardly  be  maintained, 
from  the  adjudications  had  upon  the  sub- 
ject in  the  Tarious  states,  that  such  power 
is  broad  enough  to  vest  in  the  court  the  au- 
thority to  so  punish  anyone  for  criticizing 
the  court  on  account  of  its  procedure  In  mat- 
ters which  have  fully  terminated,  however 
much  its  dignify  and  standing  may  be  af- 
fected thereby,  however  unjust,  rude,  or 
boorish  may  be  the  criticinn,  or  whatever 
may  be  its  effect  in  bringing  the  administra- 
tion of  the  law  into  disrepute.**  To  the 
same  effect,  also,  is  Re  Shannon,  II  Mont. 
87,  27  Pae.  362,  as  to  a  publication  in  the 
press  criticixing  the  practice  of  a  police 
court,  and  setting  forth  abuses  flowing 
therefrao. 

In  Queen  v.  Lefroy,  L.  B.  8  Q.  B.  136.  the 
doctrine  was  appliM  as  to  a  published  li- 
belous criticism  of  a  judge  of  an  inferior 
court,  and  *  distinction  was  drawn  between 
a  published  criticism  of  the  conduct  of  an 
inferior  court  and  one  of  the  higher  courts 
of  England. 

In  Jackson  v.  State,  21  Tex.  672,  the  use 
by  an  attorney  of  opprobrious  and  abusive 
epithets  in-  speaking  of  a  judge  in  vaca- 
tion was  held  not  to  amount  to  contempt 
of  court  involving  fraudulent  or  dishonor- 
able conduct  or  malpractice,  within  the 
meaning  of  the  statute  of  that  state  pro- 
hibiting the  court  from  striking  the  name 
of  an  attorney  or  counselor  at  law  from  the 
rolls  for  contempt,  unless  it  involve  fraudu- 
lent or  dishonorable  conduct  or  malpractice. 

So,  in  Ex  parte  Cole,  1  McCrary,  405,  Fed. 
Cas.  No.  2,973,  it  was  held  not  to  be  con- 
tempt of  court  for  an  attorney,  in  a  letter  to 
his  cUent,  to  criticize  a  judge,  even  though 
the  criticism  imputed  to  the  judge  a  want 
of  integrify. 
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State,  62  Miss.  772,  62  Am.  Rep.  209;  Peo 
pie  v.  Torres,  38  Cal.  141;  21  Am.  &.  Eng. 
Enc.  Law,  pp.  104,  105."  After  the  time- 
bad  elapsed  for  the  filing  of  a  petition  for 
a  rehearing,  and  no  such  petition  being 
filed,  remittitur  was  issued.  On  the  13tb 
day  of  September,  1907,  the  defendant  was 
brought  before  the  trial  court,  and  the  order 
of  this  court  directing  a  change  of  venue,  for 
the  purpose  of  a  new  trial,  carried  out. 
After  the  order  for  a  change  of  venue  had 
been  made,  the  said  A.  J.  Maestretti,  Esq., 
district  attorney  of  Lander  county,  made 
the  following. statement  in  open  court:  "If 
it  pleases  the  court  at  this  time,  I  wish  to 
rise  to  the  question  of  privilege  iit  relation 
to  a  statement  made  in  the  disposition  of 
thia  ease,  wherein  it  was  reversed  in  the 

The  doctrine  that  such  criticism  does  not 
amount  to  contempt  was  also  applied  in 
Neel  V.  SUte,  0  Ark.  260,  60  Am.  Dec.  200, 
wherein  an  attorney  was  found  not  guilty 
of  contempt  for  sticking  a  piece  of  paper  to 
the  door  of  the  office  of  the  then  judge  of 
the  circuit  court,  on  which  was  written  "Se- 
bron  G.  Sneed  [the  then  judge]  is  a  dam'd 
base  and  corrupt  man,"  his  uncontradicted 
Answer  to  the  contempt  proceedings  alleging 
"that  be  did  not  design  anything  he  did  as 
an  insult  or  contempt  to  the  court,  as  it  was 
an  out  door  affair." 

And  in  State  v.  Root,  6  N.  D.  487,  67 
Am.  St.  Rep.  668,  67  N.  W.  590,  language 
of  an  abusive  and  defamatory  character, 
used  by  an  attorney  at  law  with  reference 
to  a  judge  of  the  court  wherein  the  attorney 
practised,  and  referring  to  the  ofDcial  con<- 
duct  of  the  court,  was  said  not  to  amount  to 
contempt  of  court,  although  the  court  re- 
fused to  pass  upon  the  question  whether  it 
amounted  to  ground  for  disbarment.  The 
criticism  in  this  case  apparently  referred  to 
some  cases  still  undisposed  of,  but  the  court 
apparently  treated  it  as  belonging  to  the 
class  of  cases  here  under  consideration. 

To  the  same  effect,  also,  as  to  published  or 
verbal  criticisms  of  proceedings  by  a  court, 
or  a  court's  omduct  in  reference  thereto, 
where  such  proceedings  had  terminated  at 
the  time  of  the  criticism,  are  Post  v.  State, 
14  Ohio  C.  C.  Ill  (based  on  statute) ;  Cuy- 
ler  V.  Atlantic  &  N.  C.  R.  Co.  131  Fed.  95 
(based  on  United  States  statute) ;  Ex  parte 
Green,  46  Tex.  Grim.  Rep.  676,  66  L.R.A. 
727,  108  Am.  St.  Rep.  1039,  81  S.  W.  723: 
People  ex  rel.  Barnes  v.  Court  of  Sessions. 
147  N.  Y.  290,  41  N.  E.  700,  dintum;  Re 
Bahama  Islands  [1893]  A.  C.  138.  As  to 
private  citizens,  the  doctrine  was  ap- 
plied in  State  v,  Sweetland,  3  S.  D.  503. 
64  N.  W.  416;  Re  Robinson,  117  N.  C. 
533,  53  Am.  St.  Rep.  596.  23  S.  E.  453;  Fell- 
man  V.  Mercantile  F.  A  M.  Ins.  Co.  116  La. 
723,  41  So.  49  (criticism  in  letter  addressed 
to  an  attorney). 

While  the  right  to  punish  for  contempt 
for  criticizing  a  Judge  for  his  official  acts 
in  a  matter  finally  terminated  was  affirmed 
in  McLeod  t.  St.  Aubyn  [l»Mj  A.  0. 
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Bupreme  court,  and  that  is  thia:  In  its  de- 
cision the  supreme  court  has  stated,  in  sub- 
stance, that  the  theory  of  the  prosecution 
in  this  case  was  that  Dvyet  killed  Williams 
through  mistake,  while  lookinff  for  a  man 
named  O'Brien,  with  whom  the  defendant 
had  had  trouble  during  the  day  over  a 
prostitute.  I  wish  to  state  at  this  time 
that  that  is  absolutely  not  the  {act;  further, 
that  there  is  nothing  in  the  records  from 
the  first  page  to  the  last  which  suggests  or 
would  warrant  the  supreme  court  in  making 
such  a  statement  in  its  decision,  and  where 
anything  is  shown  on  that  record  upon 
which  the  supreme  court  renders  such  a 
decision  is  beyond  my  understanding."  Upon 
the  conclusion  of  the  forgoing  sttitement  of 
A.  J.  Maestretti,  Est].,  the  district  judge, 
respondent  herein,  made  the  following  state- 
ment and  order:  "I  heartily  commend  you, 
Mr.  District  Attorney,  for  the  steps  you  have 
taken  to  set  yourself  right  with  the  public 
in  a  matter  so  closely  connected  with  your 


onerous  official  duties..  The  statement  in 
the  decision  of  the  supreme  court  which  you 
contradict  I  also  know  to  be  absolutely  with- 
out foundation.  You  were  alone  in  the  caat> 
for  the  state,  and  you  did  not  conduct  its 
prosecution  upon  the  theory  of  mistake,  nor 
is  there  anything  in  the  records  to  so  indi- 
cate. The  supreme  court,  being  the  tribunal 
under  our  judicial  syston  to  wliich  has  been 
given,  so  to  say,  the  last  word,  that  tribunal, 
it  seems  to  me,  should  be  exceptionally  care- 
ful to  make  no  statement  having  a  tend- 
ency to  unjustly  reflect  upon  or  misstate  the 
position  of  any  ofRcer,  witness,  or  person 
connected  with  the  trial  of  a  cause.  So  far 
as  it  appears  to  me  by  the  stent^raphie  rec- 
ord of  the  case  on  file,  the  statement  in  the 
opinion  as  written  by  Judge  Norcross,  to 
which  objection  has  been  made,  like  some 
other  assertions  in  the  same  abnormally 
strange  document,  In  my  opinion,  is  neitlier 
fair  to  you  as  prosecuting  officer,  nor  to  this 
court;  and  whether  or  not  it  was  made  for 


yet  the  court  said:  "The  power  summarily 
to  commit  for  contempt  of  court  is  con- 
lidered  necessary  for  the  proper  administra- 
tion of  justice.  It  is  not  to  be  used  for  the 
vindication  of  the  judge  as  a  person.  He 
must  resort  to  action  for  libel  or  criminal 
information.  Committal  for  contempt  of 
court  ia  a  weapon  to  be  used  sparingly,  and 
always  with  reference  to  the  interests  of  the 
administration  of  justice.  Hence,  when  a 
trial  has  taken  place,  and  the  case  is  over, 
the  judge  or  the  jury  are  given  over  to 
criticism.  .  .  .  Cranmittab  for  contempt 
of  court  by  scandalizing  the  court  itself  have 
Itecome  obselete  in  this  country.  Courts  are 
satisfied  to  leave  to  public  opinion  attacks 
or  comments  derogatory  or  scandalous  to 
them." 

In  State  v,  McClaugherty,  33  W.  Va.  250, 
10  S.  E.  407,  on  the  ground'that  an  attorney, 
by  publishing  scandalous  or  insulting  mat- 
ter concerning  a  judge  of  the  court  in  which 
he  practised,  thereby  proved  himself  unfit ' 
lottt^r  to  hold  the  position  of  attorney,  it  I 
was  held  competent  to  disbar  or  suspend  | 
him.    It  was,  however,  recognized  that  such  . 
criticism  would  not  amount  to  contempt  of  j 
court.  1 

In  some  jurisdictions,  however,  the  doc- 1 
trine  prevails,  both  as  to  attorn^s  and  pri- 1 
vate  citizens,  that  it  amounts  to  contempt 
Of  court  publicly  to  criticize  and  impute 
to  a  judge  want  of  inteerity  because  of  his 
ofUciRl  conduct  even  with  respect  to  mat- 
ters then  terminated.  This  doctrine  wan 
stated  in  Re  Chadwick,  109  Mich.  688,  67  N. 
W.  1071,  wherein  an  attorney  was  held 
guilty  of  contempt  of  court  for  publishing 
H  criticism  of  a  decision  of  a  circuit-court 
judge.  No  application  for  a  rehearing  was 
pending,  neither  had  an  appeal  been  taken 
in  the  case  at  the  time  of  publication.  The 
court,  however,  stated  that,  because  there 
might  be  an  application  for  a  rehearing 
or  an  appeal,  the  matter,  therefore,  was  not 
17L.R.A.(N.S.) 


finally  terminated  at  the  time  of  the  pub- 
lication. It,  however,  holds  the  publication 
of  the  criticism  to  constitute  a  contempt  of 
court  without  reference  to  whether  or  not 
the  matter  referred  to  had  been  finally  dis- 
posed of  1^  the  court;  the  theory  adopted 
being  that  the  court  occupies  the  same  posi- 
tion as  the  high  courts  of  England.  Black- 
stone  is  also  quoted  to  sustain  thia  posi- 
tion. 

Burdett  v.  Com.  103  Va.  888,  (i8  L.R.A. 
261,  106  Am.  St.  Rep.  916,  48  S.  £.  878,  al- 
so sustains  the  doctrine  that  it  constitutes 
contempt  of  court  to  publish  a  criticism  of  a 
judge  in  relation  to  his  ofiicial  conduct  in  a 
matter  then  terminated.  In  that  case  the 
defendant  in  a  prosecution  for  a  violation 
of  the  liquor  law,  after  the  termination 
thereof,  published  a  statement  charging  the 
presiding  judge  with  acting  toward  him  in 
a  harsh  and  arbitrary  manner,  and  Imput- 
ing to  him  corrupt  motives.  The  court  in 
this  case  cites  and  relies  upon  the  doctrine 
of  the  earlier  English  cases  baaed,  in  part 
at  least,  upon  the  doctrine  enunciated  by 
Blackstone  and  Hawkins;  also  the  deci- 
sions of  the  courts  of  this  country.  How- 
ever, moat  of  the  American  cases  referred 
to  involved  criticisms  relating  to  proceed- 
ings then  pending,  or  criticisms  directed 
to  a  judge  personally,  rather  ,than  those 
spoken  or  written  of  him. 

The  argument  of  the  court  in  Stste  ex 
rel.  Crow  v.  Shepherd,  177  Mo.  206  93  Am. 
St.  Hep.  624,  76  S.  W.  70,  also  sustains  tliis 
position,  and  Is  likewise  based  upon  the 
same  line  of  authority  as  the  preceding 
case.  In  this  case,  however,  it  seems  that 
the  publisher  of  a  newB{Niper  remote  from 
the  place  wherein  the  court  was  in  session 
published  a  very  intemperate  criticism  of 
the  supreme  court  of  the  state  because  of 
its  decision  in  a  certain  case,  without  knowl- 
edge, however,  of  the  fact  that  at  the  time  of 
the  publication  there  was  pending  before  the 
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flie  porpou  of  bolBtering  up  a  dedBion 
whidi,  to  my  mind,  is  n«tli'er  founded  on 
Uv,  nor  rapported  by  fact,  and  is  a  pal- 
pable  rereraal  of  the  MiUain  Oaae,  which 
for  forty  years  has  been  the  accepted  law 
in  this  state  pertaining  to  a  diange  of  venue 
in  a  criminal  ease,  it  was  highly  repre- 
hensible for  its  author,  or  authors,  to  haw 
made  ft.  I  say  'reprehensible;*  as  a  modi- 
fieatifm  I  shall  say— 'reprehensible  if  the 
eonrt  knew  what  it  was  ^ing,  pitiful  if 
it  did  not.'  Mr.  Clerk,  yoa  will  enter  in 
your  minutes  the  statement  of  the  district 
attorney  side  by  side  with  the  remarks  of 
tiie  court."  The  statements  of  respondeat 
and  of  A.  J.  Maestretti  so  entered  in  the 
minutes  of  the  third  judicial  district  court 
in  and  for  the  county  of  Lander  were  pub- 
liriwd  in  the  pms  of  Lander  county  and 
widely  copied  Uiroughout  the  state.  The  at- 
tention of  this  court  having  been  directed  to 
the  ptU>lished  account  of  t^e  proceedings 
had  in  the  said  district  court,  an  order  was 


made  directing  the  attorney  general  to  in- 
vestigate the  matter,  and,  if  he  found  the 
same  to  be  as  published  in  the  press  reports, 
to  present  the  facts  to  this  court  in  the 
fonn  of  an  affidavit.  Fnrsuant  to  such  or- 
der, the  attorney  general  flled  an  affidavit 
setting  forth  all  of  the  facts,  and  upon  which 
affidavit  this  court  ordered  dtatioas  issued, 
and  directed  to  respondent  herein  and  to 
the  said  A.  J.  Maestretti  to  appear  and  show 
cause,  if  any  they  have,  why  they  should 
not  be  adjudged  guiify  of  contempt  of  this 
court  and  punished  accordingly;  and,  fur- 
ther, that  they  show  cause,  if  any  they  have, 
why  they  should  not  be  adjudged  guiify  of 
conduct  unbecoming  members  of  the  bar  of 
the  state,  and  be  disbarred. 

Respondent  aj^ared  in  response  to  the 
citation,  and  filed  an  answer  to  the  affidavit 
of  the  attorn^  general.  The  answer  ad- 
mits that  respondent  made  the  statement 
and  order  heretofore  quoted.  As  justifica- 
tion therefor,  he  avers  that  he  was  not  amre 


court  a  petition  for  a  rehearing  of  the  ease. 
Undf^r  the  circumetancea,  the  criticism  un- 
doubtedly constituted  contempt,  because  the 
proMeding  to  which  it  related  was  still  pend- 
ing, and  the  question  of  contempt  ought 
not  to  be  based  or  dependent  upon  knowl- 
edge of  the  eontemnor  as  to  the  final  ter- 
minaUon  of  the  proceeding,  except  as  that 
may  be  taken  in  coneideration  by  the  court 
as  a  mitigation  of  the  offense. 

In  this  connection,  it  is  worthy  of  note 
that  the  theory  that  a  criticism  of  a  court 
relating  to  a  matter  finally  disposed  of  ia 
a  contempt  of  court  was  adopted  the  high 
courts  of  England  because  the  King  orig- 
inally was  a  member  thereof,  and,  in  theory, 
still  occupies  a  place  on  the  bench.  As  to 
these  courts,  the  rule,  therefore,  is  mere- 
ly the  application  of  the  well-established 
doctrine  that  "the  King  can  do  no  wrong." 
The  languaf^  of  Blackstone  ia  alao  based 
upon  the  cases  formulating  this  doctrine; 
neither  can  therefore  be  said  tn  be  any  au- 
thority in  this  country  for  such  a  propoai- 
tion.  The  distinction  is  pointed  out  by 
Cockbum,  Ch.  J.,  in  Queen  v.  Lefroy,  L.  R. 
8  Q.  B.  136.  wherein  he  says:  "The  power 
to  commit  for  contempt  is  fully  gone  into 
by  Blackstone  and  Hawkins;  but,  though 
this  power  is  recognized  in  the  superior 
courts,  it  is  nowhere  said  that  an  inferior 
court  of  record  has  any  power  to  proceed 


thority,  for  any  contempt  of  the  court  would 

be  a  contempt  of  the  sovereign." 

That  attorneys  who  published  a  criticism, 
characterized  as  libelous,  of  the  supreme 
court  of  that  state,  were  guilty  of  contempt 
of  court,  was  also  held  in  Re  Moore,  63  N. 
C.  387. 

As  to  private  citizens,  the  doctrine  was 
enunciated  and  applied  in  United  States  ex 
rel.  Guaranty  Trust  Co.  v.  Gehr,  116  Fed. 
620,  where  a  citizen  was  punished  for  oral 
criticisms  of  a  judge  for  issuing  an  injunc- 
tion in  a  case,  the  criticism  imputing  to  the 
judge  want  of  integrity.  To  the  same  ef- 
fect, also,  are  State  v.  Morrill,  16  Ark.  384, 
with  respect  to  the  publication  of  a  libel 
made  during  term  of  court,  but  in  reference 
to  a  case  then  decided,  in  which  the  ofTense 
of  bribery  was  imputed  to  the  court;  Queen 
V.  Gray  [1900]  2  Q.  B.  36,  as  to  a  publica- 
tion of  an  article  containing  personal  abuse 
of  a  judge  with  reference  to  his  official  con- 
duct in  a  judicial  proceeding  which  was  ter- 
minated. 

Tt  is  to  be  noted  that  Re  Bkebiv  Is  dis- 
tinguishable upon  its  focts  from  most  of 
the  previously  cited  eases  in  that  there  the 
respondent,  who  was  a  judge,  caused  mat- 
ter characterized  as  unfair  criticism  of  one 
of  the  supreme  court's  decisions  to  be  spread 
upon  the  records  of  his  court.  If  the  lan- 
guage used  by  the  court  is  confined  to  the 


for  contempt  out  of  court;  and  there  is  an  facts,  it  is  not  inconsistent  with  the  doctrine 


obvious  di'stinctim  between  the  superior 
courts  and  other  courts  of  record.  In  the 
case  of  the  superior  oonrts  at  Westminster, 
which  represent  the  one  supreme  court  of 
the  land,  this  power  was  coeval  with  their 
original  constitution,  and  has  always  been 
exercised  by  them.  Thrae  courts  were  orig- 
inally carved  out  of  the  one  aupreme  court, 
and  are  all  divisions  of  the  aula  regis,  where 
it  is  said  the  King  in  person  dispensed  jus- 
tice, and  their  power  of  committing  for  con- ,  der  of  the  judge, 
tempi  was  an  emanation  of  the  royal  au- 1 
17I*B^(N£.)  37 


^enunciated  by  the  weight  of  authority  that 
'generally  a  criticism  of  the  action  of  the 
court  in  a  matter  then  terminated  does  not 
constitute  contempt. 

The  doctrine  of  that  case  was  also  ap- 
plied in  Re  Maestretti  (Nev.)  93  Pac.  1004, 
as  to  a  district  attorney  who  made  oral 
criticisms  in  the  district  couri  of  a  decision 
of  the  supreme  court,  which  were  also  spread 
upon  the  records  of  tiie  district  court  1^  or- 
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that  the  attonH>^  gmeral  and  said  District 
Attorney  Maentretti  had  taken  the  position 
in  this  court  that  Dwyer  killed  Williams  by 
mistake,  thinking  tlie  latter  vas  one  O'Brien, 
until  he  was  served  with  a  oopy  of  the  af- 
fldavit  of  the  attorney  general;  that,  when 
the  dintrlct  attorney  made  the  statement  in 
the  district  court  copied  into  the  minutes, 
respondent  understood  and  hellered  that  no 
such  theory  had  ever  been  mooted  by  the 
prosecutira,  as  none  sueh  was  ever  urged 
or  adopted  in  said  diHtrict  court;  that  at 
said  time  respondent  understood  tliat  this 
court,  in  rendering  its  opinion  and  decision, 
and  in  using  the  language  therein  relative 
to  the  theory  of  the  state,  referred  solely 
to  the  prooeedings  in  the  district  court  dur- 
ing  the  trial  of  the  said  Patrick  Dwyer,  and 
not  to  the  proceedings  in  the  supreme  court : 
that,  when  said  case  was  on  trial  in  the  said 
district  court,  respondent  believed  the  case 
of  State  V.  Millain,  3  Nev.  409,  to  be  the 
leading  authorily  in  this  state  upon  the 
question  of  change  of  venue  in  a  criminAl 
ease,  and  an  authority  upon  the  qualification 
of  jurors;  that  respondent  considered  hia 
court  bound  by  the  Millain  Case,  and  be- 
lieved that  this  court  had  overruled  said 
Millain  Case  without  so  stating;  that  re- 
spondent, belie%*ing  that  this  court,  in  its 
opinion,  "was  stating  matters  and  things 
that  happened  at  the  trial  in  said  district 
court  and  criticizing  wrongfully  and  un- 
justly the  district  attorney  in  his  conduct 
of  said  trial  and  the  ruling  of  respondent 
therein,  and  being  without  any  infoi-mation 
whatsoever  of  even  the  word  'mistake'  hav- 
ing been  uttered  in  connection  with  the 
homicide  in  the  argument  before  the  said 
supreme  conrt,  as  it  had  not  been  before  the 
district  court,  respondent  made  the  state- 
ments and  caused  them  to  be  entered  in  the 
minutes  of  the  district  court  of  Lander 
counfy;  that,  had  respondent  known  of  the 
question  of  mistake  having  been  mentioned 
when  the  remarks  of  respondent  objected  to 
were  being  made,  he  would  have  modified 
or  omitted  altogether  the  last  paragraph  of 
said  remarks,  and  now  stands  ready  to  obey 
the  order  of  the  court  in  that  lespeet,  not 
that  mistake  was  ever  relied  on  at  the  trial 
in  the  district  eourt,  for  such  is  not  the 
fact,  but  because  the  reference  to  mistake 
by  the  attorney  general  before  the  supreme 
court  might  have  misled  said  court  fn  its 
ruling;  that,  when  defendant  read  in  the 
opinion  of  the  supreme  court  of  the  state  of 
Nevada  the  following  language,  to  wit: 
"The  theory  of  the  state,  if  we  understand 
it,  was  that  the  defendant  killed  Williams 
by  mistake,' — ^he,  the  said  defendant,  felt 
not  fmly  aggrieved,  but  that  an  unjust  re- 
flection had  been  cast  upon  his  eourt.  for 
the  mnon  that,  under  such  a  theory,  it 
\7LJLA.(N.S.) 


would  have  been  the  duty  of  said  district 
court  to  have  given  an  instruction  to  the 
jury  upon  the  law  as  to  what  degree  of 
crime,  if  any,  a  homicide  committed  by  mis- 
take belonged  to,  and.  as  no  such  instruction 
was  given  or  asked  for, -the  said  defendant, 
for  the  time  being  at  least,  believed  certain 
of  his  rulings  were  not  fully  considered  by 
said  supreme  court.  Defendant,  with  all 
possible  deference,  claims  the  right  at  all 
times  to  differ  in  opinion  with  the  supreme 
court,  state  or  national,  or  any  of  the 
judges  thereof,  or  their  opinions  on  matters 
of  law,  if  in  his  judgment  they  are  fairly 
the  subject  of  comment;  but  he  does  not 
believe,  and  never  has,  in  critielxing  un- 
fairly any  court,  judge,  or  opinion,  and  will 
not  do  SO;  and  defendant  denies  emphatic- 
ally that  in  any  action  or  word  of  his  it 
was  his  intention  to  impugn  the  int^rity, 
honor,  or  dignity  of  the  supreme  court  of 
the  state  of  Nevada  or  any  of  its  honorable 
members,  and  defendant  is  surprised  and 
disappointed  that  the  affidavit  of  the  attor- 
ney general  should  contain  aught  tending  tn 
question  the  respect  of  defendant  for  said 
supreme  court  and  the  members  thereof. 
Defendant  deeply  regrets  the  happening  of 
the  incident  which  has  given  rise  to  these 
proceedings,  and  regrets  that  his  language 
used  as  aforesaid  should  have  rec^ved  the 
ctmstruction  given  it  in  the  said  aflldavit 
of  the  honorable  attorney  general,  for  such 
was  not  the  intention  of  defendant  at  tlie 
time,  and  never  has  been." 

The  question  is  presented  for  determina- 
tion whether  or  not  the  language  and  order 
of  respondent  in  question,  in  view  of  re- 
spondent's answer,  is  contemptuous  or  con- 
stitutes a  breach  of  the  duty  which  respond- 
ent, as  a  member  of  the  bar  of  this  court,  is 
bound  to  observe;  and,  if  it  does,  whether 
the  offense  is  sufficiently  grave  to  warrant 
disi)arment  or  other  action  upon  the  part  of 
this  court.  In  fact,  the  question  is  present- 
ed whether  or  not  the  language  and  order 
could,  in  any  event,  he  denned  contemptu- 
ous or  warrant  any  action  upon  the  part  of 
this  court,  upon  the  theory  that  they  are 
but  criticisms  of  an  opinion  of  a  eourt  which 
it  is  the  inovinee  of  anyone  to  indulge  in, 
irrespective  of  Whether  sueh  criticismB  are 
;  just  or  unjust,  or  wheUier  or  not  they  are 
;  couched  in  respectful  language.  Tlie  right 
to  criticize  an  opinion  of  a  eourt,  to  take  is- 
sue -with  it  upon  its  eondusions  as  to  a  legnl 
proposition,  or  question  it*  conception  of  the 
facts,  so  long  as  sueh  criticisms  are  miAe  in 
good  faith,  and  are  In  ordinarily  decent  and 
respectful  language,  and  are  not  designed  to 
wilfully  or  maliciously  misrepresent  the  po- 
sition of  the  court,  or  tend  to  bring  it  Into 
disrepute,  or  lessen  the  respect  due  the  au- 
thority to  which  a  court  of  last  resort  is  en- 
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titled,  cannot  be  quMtiuned.  To  attempt  to 
declare  any  fixed  rule  marking  the  bounda- 
riefl  where  free  speech  in  reference  to  court 
proceedings  shall  end  would  be  as  dangerous 
as  it  would  be  difficult.  The  right  of  free 
speech  is  one  of  the  greatest  guaranties  to 
liberty  in  *  free  country  like  this,  even 
though  that  right  is  frequently  and  in  many 
instances  outrageously  abused.  Of  scarcely 
less,  if  not  of  equal,  importance,  is  the  main- 
tenance of  respect  for  the  judicial  tribunals, 
which  are  the  arbiters  of  questions  involving 
the  lives,  liberties,  and  property  of  the  peo- 
ple. The  duty  and  power  is  imposed  upon 
the  courts  to  protect  their  good  name 
against  ill-founded  and  unwarranted  attack, 
the  effect  of  which  would  be  to  bring  the 
court  unjustly  into  public  contempt  and 
ridicule,  and  thus  impair  the  respect  due  to 
its  authority.  While  it  is  the  duty  of  all 
to  protect  the  courts  against  unwarranted 
attack,  that  duty  and  obligation  rests  es- 
pecially upon  the  members  of  the  bar  and 
other  officers  of  the  court.  It  would  be 
foolish,  as  well  as  useless,  for  anyone  to 
contend  that  the  very  highest  courts  do  not 
make  mistakes.  Courts  themselves  prove 
this  by  overruling  previous  decisions.  The 
rules  of  this  court,  as  in  the  case  of  all 
appellate  courts,  provide  that,  after  a  de- 
cision is  rendered,  the  losing  party  has  the 
right  of  petition  for  rehearing  in  order  to 
call  the  court's  attention  to  what  is  deemed 
a  misconception  of  the  case  or  an  erroneous 
view  of  the  law.  This  court  has  frequently 
granted  rehearings,  and  there  are  several 
instances  where  the  previous  decision  was 
either  modified  or  a  contrary  view  of  the 
law  taken  in  the  final  decision.  It  is  ap- 
propriate here  to  say  that,  if  the  district 
attorney  in  the  Dwyer  Case  believed  that 
this  court  had  misconceived  the  facts  of  the 
case,  or  misapplied  the  law  in  any  material 
particular,  the  way  was  open  to  him,  and  it 
was  his  duty  to  have  sought  to  have  the 
same  corrected  upon  petition  for  rehearing. 
If  the  trial  judge  observed  that  a  mistake 
had  been  made  either  in  fact  or  law,  or 
thought  that  the  opinion  was  so  framed  as 
to  put  his  court  in  a  false  light,  a  sugges* 
tion  from  him  to  counsel  would  doubtless 
cause  the  matter  to  be  properly  presented 
to  the  court  and  the  same  investifiated,  and, 
if  error  was  found  to  have  been  made,  it 
would  be  corrected.  Neither  the  district 
judge,  nor  the  district  attorney,  saw  fit  to 
pursue  such  a  course.  This  would  be,  at 
least,  a  more  ethical  procedure  than  to  wait 
until  opportunity  to  correct  an  error  had 
passed,  and  then  abuse  the  court  for  such 
alleged  error.  Even  if  this  court  had  fallen 
Into  error  in  the  statement  which  it  inci- 
dentally made  regarding  what  it  understood 
to  be  the  state's  tlieoi}-  of  the  €MM,  we  eaq- 
17  LJl.A.(N.S.) 


not  see  any  occasion  for  such  strictures  as 
those  contained  in  respondent's  statement, 
especially  as  no  ruling  was  based  thereon. 
Even  if  counsel  for  the  state  had  not  spe- 
cifically argued  in  this  court  the  theory  of 
mistake,  the  expression  might  have  been 
made,  as  we  have  before  stated,  very  natu- 
rally in  view  of  the  testimony  in  reference 
to  the  quarrel  between  Dwyer  and  O'Brien, 
and  Dwyer  searching  for  O'Brien  just  pre- 
vious to  the  shooting;  the  record  being 
silent  as  to  any  positive  statement  nega- 
tiving the  theory  of  mistake,  and  no  con- 
tention ever  having  been  made  either  in  this 
or  the  Dwyer  preceding  that  this  evidence 
was  admissible  upon  any  other  theory. 

What  respondent  said  with  regard  to  the 
Dwyer  Case  being  a  reversal  of  the  Millain 
Case,  if  it  could  be  segr^^ted  from  the  bal- 
ance of^the  statement,  could  hardly  be  con- 
sidered objectionable  from  any  view,  al- 
though we  would  have  to  disagree  with  the 
learned  judge  as  to  the  effect  of  the  opinion 
in  the  Dwyer  Case.  The  Millain  Case  was 
tried  in  Storey  county  at  a  time  when  the 
population  of  that  county  was  many  times 
greater  than  that  of  Lander  county  at  the 
time  of  the  Dwyer  trial,  and  the  courts  have 
distinguished  between  communities  with  a 
meager  and  a  large  population.  In  the  Mil- 
lain  Case,  after  the  motion  for  change  of 
venue  was  made,  the  court  proceeded  and 
apparently  without  difficulty  obtained  12 
competent  jurors  from  the  number  who  were 
in  attendance.  It  seems  that  but  a  small 
fraction  of  the  number  in  Storey  county  at 
that  time  were  called  or  examined.  In  the 
Dwyer  Case  nearly  all  the  jurors  obtainable 
in  Lander  county  had  been  summoned  on 
different  venires  and  examined  before  12 
were  obtained,  and  several  of  these  retained 
to  try  the  case  showed  on  voir  dire  that 
they  had  opinions  bordering  on  disqualifi- 
cation. Of  the  numerous  witnesses  exam- 
ined on  behalf  of  the  state  and  the  defendant 
on  the  motion  for  change  of  venue,  only  one 
stated  that  he  believed  that  Dwyer  could 
have  a  fair  trial  in  that  court.  Threats 
had  been  made  to  take  him  from  the  sheriff 
and  execute  siunmary  vengeance.  Dwyer,  a 
migrating  gambler  and  stranger  in  Austin, 
had,  soon  after  his  arrival  there,  killed  an 
innocent,  popular,  and  worthy  young  man 
who  had  long  resided  in  that  place  and  was 
well  known  to  all  the  residents,  and  natu- 
rally, owing  to  this  deplorable  Incident,  a 
strong  feeling  existed  there  against  the  de- 
fendant, although  it  alone  may  not  have 
been  sufficient  to  warrant  a  change  of  the 
place  of  trial.  In  other  respects  the  two 
cases  are  distinguishable  on  the  facts.  We 
quoted  from  the  Millain  Case,  and  bad  no 
thought  of  reversing  it.  But,  however,  we 
do  not  ^ueatioii  the  right  of  respQiident  (q 
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differ  with  us  in  the  viwr  he  takes  of  the 
two  cases.  We  do  not  question  the  right 
of  respondent  to  take  the  Tiew  he  did  of 
the  Millain  Case.  When  he.  eame  to  the 
conclusion  that  the  Hillain  Case  was  oon- 
trolling,  and,  under  the  interpretation  which 
he  placed  upon  it,  required  that  he  deny 
the  motion  for  a  change  of  venue,  it  became 
his  duty  to  decide  according  to  his  conclu- 
sion. Upon  appeal  the  case  came  under  the 
prerogative  of  tiiis  court,  and  it  was  our 
province  and  duty  to  decide  the  appeal  as 
we  became  convinced  it  should  he  decided. 
Then  Lb  no  word  of  criticism  in  the  Owyer 
opinion,  "or  unjust  reflection,"  upon  either 
the  conduct  of  the  district  attorn^  or  the 
trial  judge,  unless  a  respectful  disagreement 
wiUi  the  teial  conrt  upon  a  matter  of  law 
can  be  called  a  criticism,  and  we  do  not 
think  it  properly  can  be  so  called,  ^ 

Kespondent,  considering  that  this  oourt 
had  erroneously  stated  as  a-  fact  somethbig 
which,  in  his  opinion,  was  unwarranted  from 
the  reoord,  and  which  he  characterized  as 
stated  possibly  "for  the  purpose  of  bolster- 
ing up  a  decision"  which,  to  his  mind,  "is 
neither  founded  on  law,  nor  supported  by 
fact,"  proceeds  to  declare  the  opinion  as  a 
whole  to  be  an  "abnormally  strange  docu- 
ment," that  it  was  unfair  both  to  the  dis- 
bict  attorn^  and  the  trial  court,  and  a  re- 
Tbrsal  of  a  former  decisimi  which  had  been 
the  accepted  law  of  this  state  for  forty 
years.  All  of  this  is  farther  characterised 
as  "reprehensible  if  the  court  knew  what 
it  was  doing,  pitiful  if  it  did  not.**  It  can- 
not reasonably  be  claimed  In  this  case  that 
the  remarks  of  respondent  are  mere  criti- 
cisms of  an  opinion  of  this  oourt,  which 
were  inadvertently  made  because  of  miain- 
fotmation  as  to  what  transpired  in  the  pres- 
entation of  the  case  upon  appeal.  It  ap- 
pears from  the  statement  quoted  that  the 
assumed  nror  upon  the  part  of  this  court 
in  reference  to  tiie  theory  of  mistake  was 
only  made  the  excuse  for  the  offensive  lan- 
guage used  in  commenting  upon  the  opinion 
as  a  whole.  That  respondent  was  in  error 
in  TegkTd.  to  all  of  his  references  to  the 
oirinion  of  this  court  would  not  have  been 
deemed  an  occasion  for  citation,  if  such 
comments  had  not  been  expressed  in  lan- 
guage reflecting  upon  the  honor,  integrity, 
and  dignity  of  t^is  court.  But  respondent 
did  not  see  fit  to  couch  his  criticisms  in 
reapeetfnl  language.  Upon  the  contrary, 
the  whole  tenor  of  the  statnnent  and  order 
of  respondent  is  not  only  highfy  disrespect- 
ful, but  contains  covert  intimations  of  grave 
misconduct  upon  the  part  of  this  court.  To 
suggest  that  a  court  uses  a  false  statement 
of  a  fact  to  "bolster  up"  an  opinion  char- 
acterised as  an  "abnormally  strange  docu- 
ment" is  an  intimation  that  the  court  is 
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piilty  of  such  conduct  as  would  justly  war- 
rant the  impeachment  of  every  member. 
This  intimation,  however,  is  moditled  by  its 
autiior,  so  that  the  conduct  of  the  members 
of  this  court  is  declared  to  be  "reprehm- 
sible"  only,  in  the  event  "the  oaaA  knew 
what  it  was  doing,**  otherwise  the  position 
of  the  court  would  be  only  "pitiful."  These 
(Aservalions  and  intimations  are  made  by 
an  attorney  and  officer  of  this  court  while 
acting  in  bis  capacity  as  a  district  judge, 
though  they  are  not  made  in  any  Judicial 
proceeding  pending  before  him.  That  they 
were  made  with  the  view  of  receiving  publio 
attention  is  evidenced  by  the  fact  that  th^ 
are  ordered  spread  upon  the  minutes  of  his 
court  to  remain  a  perpetual  impeachment  of 
this  court.  There  can  be  but  one  effect  of 
such  language  published  to  tiie  world  by 
one  holding  the  high  and  responsible  posi- 
tion which  respondent  holds.  That  effect 
is  to  destroy,  in  a  measure  at  least,  public 
ccmfldoiee  in  the  int^rity  of  the  highest 
tribunal  in  the  state,  and  thus  impair  the 
respect  due  its  authority.  To  publish  such 
statements  as  those  of  respondent  in  a 
community  where  the  feeling  had  recently 
been  high,  and  in  places  bordering  upon  mob 
violence,  might  result  in  the  gravest  wrong. 
If  any  considerable  portion  of  a  community 
is  led  to  believe  that,  either  because  of  gross 
ignorance  of  the  law,  or  because  of  a  worse 
reason,  it  cannot  rely  upon  the  courts  to  ad- 
minister justice  to  a  person  charged  with 
crime,  that  portion  of  the  community,  upon 
s<ane  occasion,  is  very  llfce^  to  come  to  the 
oonclusion  that  it  is  batter  not  to  take  any 
chances  oa  tba  courts  failing  to  do  their 
duty.  Then  may  come  mob  violence  with 
all  its  detestable  fmtnres.  To  say  that  re- 
spondent meant  no  lUsrespect  for  this  court 
is  contrary  to  the  plain  meaning  of  the  lan- 
guage used,  and  the  order  directing  that 
it  be  spread  upon  the  minutes  of  the  district 
court. 

Is  tJie  making  of  the  false  and  defamatory 
statement  by  respondent  a  violation  of  his 
duty  as  an  attorney  and  officer  of  this  court  T 
"It  is  the  duty  of  an  attorney  not  merely  to 
observe  the  rules  of  eourteons  demeanor  in 
open  court,  hut  also  to  abstain  out  of  conrt 
from  all  insulting  language  and  offensive 
conduct  toward  ttie  judges  personally  for 
their  judicial  acts.  For  a  breach  of  this 
duty  an  attorney  may  be  suspended  or  dis- 
barred." 4  Cyc.  Law  A  Proc.  p.  808,  and 
authorities  cited.  Both  by  statute  (Comp. 
Laws,  §  2625)  and  inherent  power,  the  sn- 
prone  court  is  given  control  over  attorneys 
who  receive  a  license  to  practise  through 
its  authority  to  suspend  or  disbar  them  for 
good  cause  shown,  and  this  is  in  no  way  a 
violation  of  their  constitutional  privilege.  If 
any  attorn^  ci  this  oourt  unwarrantedly 
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and  without  jut  wad  legal  eaiue  maligns 
A  court  in  thi«  stat«^  ibis  court,  upon  proper 
aliowiDg,  mtLj  disbar  him.  Any  tribunal 
that  eannot  tolerate  free  diseusBion  and 
criticism  of  its  decisions  is  justly  entitled 
to  contempt;  but,  on  the  other  hand,  Uttto 
tcqteet  is  due  to  a  court  that  will  heutate 
to  check  or  discipline  any  of  Its  attorneys 
or  officers  who  are  so  devoid  of  professional 
ethics  and  ordinary  courtesy  as  to  misrep- 
resent and  TilUfy  it  in  open  court  without 
any  cause  or  sonblaace  of  iwson. 

In  regard  to  respondents  claim  that  hu 
did  not  Intend  any  disrespect,  and  that  he 
was  not  aware  that  the  prosecution  in  the 
Dwyer  Case  had  advanced  anything  In  this 
court  regarding  the  theory  of  killing  1^ 
mistake,  it  may  be  said  that  with  words,  as 
with  acts,  it  is  presumed  that  the  offrader 
intended  their  plain  meaning  and  natural 
and  |»ubable  consequenees.  If  tiie  terms 
"nprdicnsible'*  and  "pttiful,"  as  used  by 
respondent,  are  not  elearly  disrespectful  and 
seurrilons,  it  is  hard  to  etmoeivB  ot  any  that 
would  be;  and  it  is  but  reasonable  to  con- 
clude thajt  they  were  employed  and  spread 
upon  the  minutes  by  respondent  in  an  ef- 
fort to  belittle  and  discredit  thie  oourt  In 
its  opinion  for  the  purpose  of  trying  to  aus- 
tain  his  own  before  tlw  bar  of  public  opin- 
ion in  a  eommuidty  where  a  steong  feeling 
existed  in  regard  to  the  Dwyer  C^se.  In 
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85  Fae.  3S8,  a  dedsion  filed  Matvh  1,  1906. 
an  attorney  of  this  court  had  his  brief 
stricken  out,  was  reprimanded  and  warned 
and  charged  with  costs  of  the  proceedings 
for  stating  in  the  brief  that  in  his  oj^nion 
the  decisions  favoring  the  power  of  the  state 
to  limit  the  hours  ^  labor,  on  the  ground 
of  tiw  police  power  of  tiie  state,  were  wrong 
and  written  by  men  who  had  never  per- 
formed manual  labor,  or  by  politicians  and 
for  politics,  and  that  they  did  not  know 
what  th^  wrote  about.  In  that  ease  we 
said:  "By  using  the  objectionable  language 
stated,  respondotLt  became  guilty  of  a  con- 
tempt which  no  eonstruetion  of  the  words 
can  ezeuse  or  purge.  His  diselabner  of  any 
intentional  disrespect  to  ttw  Murt  may  pal- 
liate, but  cannot  justify,  a  charge  which, 
under  any  explanation,  cannot  be  construed 
otherwise  than  as  reflecting  on  the  intelii- 
genoe  and  motives  of  the  court."  A  number 
id  decisions  r^arding  misoonduet  by  attor- 
ns are  reviewed  in  that  ease.  We  quoted 
with  approval  language  holding  that,  where 
words  are  offensive  and  insulting  per  «e,  the 
offender  may  be  punished,  and  that  the  dis- 
avowal of  any  intention  of  disrespect  may 
tend  to  excuse,  but  cannot  justify,  them. 
We  there  quoted  with  approval  from  Bears 
T.  Storbtrd,  76  CaL  91.  7  Am.  St.  Rep.  123, 
16  Fae.  631,  where  an  attonugr  was  censured 
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I  and  his  brief  was  stricken  out  by  the  sn- 
I  preme  court  of  California  because  it  con- 
tained reflections  upon  the  judge  of  tiie  su- 
perior court.  This  was  equivalent  to  saying 
that  we  win  protect  the  district  courts  of 
this  state  from  the  abuse  of  attorneys  who 
are  officers  of  this  court,  and  we  feel  justi- 
fied in  extending  the  same  protection  to  this 
tribunal.  In  line  with  other  decisions  eiled 
there  we  quoted  from  the  opinion  of  the 
<diief  justice,  speasdng  tat  the  court,  In 
State  T.  Morrill,  16  Ark.  884;  'Of  it  were 
the  general  habit  of  the  community  to  d«< 
nounccb  degrade,  and  disregard  the  deci- 
sions and  judgments  of  tlie  courts,  no  man 
of  self-respect  and  just  pride  of  reputation 
would  rezoain  upon  the  bench,  and  such  only 
would  become  the  ministers  of  the  law  as 
were  Inscmsible  to  defsmatitm  and  contempt. 
But  happily,  for  the  good  order  of  socic^, 
men,  and  especially  the  people  of  this  eoun- 
try,  are  generally  disposed  to  respect  and 
abide  the  decisions  of  the  tribuiuUs  ordained 
by  government  aa  the  eommon  arbiters  of 
their  rights.  But^  where  isolated  Individn* 
als,  in  violation  of  tike  better  instincts  of 
human  nature,  and  disregardful  of  law  and 
order,  wantonly  attempt  to  obstruct  the 
course  of  public  justice  by  disregarding  and 
exciting  disrespect  for  the  dedidons  of  its 
tribunals,  every  good  dtixen  will  point  them 
out  aa  proper  subjects  of  l^^l  animadver- 
don.  A  court  must  natural^  look  first  to 
an  enlightened  and  conservaUve  bar,  gov- 
erned by  a  high  sense  of  professional  ethics, 
and  de^y  sensible,  as  tb^  alwi^  ar^  ni 
its  necessify  to  aid  in  the  msiatenanoa  of 
public  respect  fw  its  opinions." 

Nor  is  the  fact  that  defendant  did  not 
know  that  the  district  attorn^  and  attorn^ 
general  had  argued  regarding  tiie  theory  ot 
mistaln  in  this  court  any  justification.  As 
an  attorney  and  incumbent  of  the  high  o^ 
flee  of  district  judge,  he  knew,  or  certainly 
ou^t  to  have  luiown,  that  it  was  not  prop* 
er  for  him  to  chaTf^  this  court  or  any  tri- 
bimal  or  individual  with  any  offense,  how- 
ever high  or  low,  or  with  any  shortoomlng, 
simply  because  he  did  not  know.  He  was 
aware  of  ample  that  had  transpired  before 
him  when  the  evidence  was  introduced  by 
the  prosecution  in  Its  case  In  diief  of  the 
quarrel  between  Dwyer  and  O'Brien  and  that 
Dwyer  had  threatened  and  was  seeking 
CBrien  on  the  evening  he  killed  Williams, 
a  stranger  to  him,  to  justify  the  statement 
made  as  an  inference  in  the  opinion  of  tills 
court  to  which  be  took  exception,  even  if  the 
district  attorney  and  the  attorney  general 
had  not  presented  anything  in  their  argu- 
ment regarding  the  theory  of  mistake;  It 
is  tho  duty  of  all  attorneys  to  be  honest  and 
honorable,  to  conduct  tiiemselves  as  gentie- 
men,  and  to  show  due  respect  and~vpnrfi«m 
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the  other  to  the  governor  of  this  state.  The 
first  referred  to  three  specified  actions  txied 
in  certain  courts  and  appealed  therefrom, 
and  to  deciskins  of  this  court  therein,  in 
each  of  which  the  accused  was  oounsel  for 
tike  parfy  ultibmat^  defeated;  and  tlie  let- 
ter to  the  govemcT  suggested  the  impeach- 
ment of  the  juBtices  because  of  their  par- 
ticipation in  the  decisions  so  rendered.  Be- 
fore this,  the  accused  proffered  the  letter 
to  the  chief  justice  to  the  editor  of  the 
Minneapolis  Journal,  who  was  unwilling  to 
publish  it.  About  the  same  time  he  gave 
copies  of  both  letters  to  the  editor  of  the 
St.  ^ul  Dispatch,  in  which  they  were  in 
large  part  published,  and  through  whose 
manager  they  were  furnished  to  the  Asso- 
elated  Press,  and  thereupon  published,  in 
whole  or  in  part,  by  various  newspapers  in 
this  and  other  states.  The  cases  and  deci- 
sions referred  to  in  the  letter  to  the  chief 
justice  are  the  following:  Minneapolis  Trust 
Co.  V.  Menage,  reported  ( 1 )  in  73  Minn.  441, 
76  N.  W.  195;  (2)  81  Minn.  186,  83  N.  W. 
481;  (3)  86  Minn.  1,  90  N.  W.  3;  Ahem  v. 
Hindman,  101  Minn.  34,  111  N.  W.  734;  and 
Griswold  v.  McGee,  102  Minn.  114, 112  N.  W. 
1020,  113  N.  W.  382.  This  letter  in  its  en- 
tirety covers  31  pages  of  the  printed  record; 
and  to  the  proper  understanding  of  those 
parts  which  will  be  quoted*  it  may  be  stated 
that  the  ease  last  mentioned  involved  the 
rights  of  a  surviving  widow  in  the  estate  of 
her  deceased  husband. 

Addressing  the  chief  justice,  the  accused 
wrote:  "Sir:  The  organic  law  creating 
the  tribunal  over  which  you  now  preside 
renders  its  constituent  membership  immune 
from  civil  liability  for  any  erroneous  deci- 
sion officially  made,  even  though  it  be  cor- 
rupt. The  sole  remedy  is  by  impeachment. 
Preliminary  to  moving  articles,  I  submit 
three  spedflcations.  They  are  selected  as 
fair' samples  of  what  the  court  has  now  and 
then  done  and  is  doing,  and  not  because  they 
stand  alone,  or  are  worse  than  others."  Then 
follows  what  purports  to  be  a  detailed  his- 
tory of  the  three  causes  and  the  disposition 
thereof  in  this  court,  interspersed  with  much 
offensive  matter,  the  most  conspicuous  of 
which  is  the  following,  concerning  the  opin- 
ion of  this  court  in  the  Qriswold  Case: 
"You  assigned  it  [the  property  involved]  to 
one  who  has  no  better  right  to  it  than  the 
burglar  to  bis  plunder.  It  seems  like  rob- 
bing a  widow  to  reward  a  fraud,  with  the 
court  acting  as  a  fence,  or  umpire,  watchful 
and  vigilant  tiiat  the  widow  get  no  undue 
advantage.  .  .  .  The  point  is  this:  Is 
a  proper  motive  for  the  decision  discover- 
able  short  of  assigning  to  the  court  emas- 
culated intelligence,  or  a  constipation  of 
morals  and  faithlessness  to  du^T  If  the 
State  Bar  Association,  or  a  ciHnmittee  chos- 
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en  from  its  ranks,  or  the  faculty  of  the  Uni- 
versity Law  School,  aided  by  the  researches 
of  its  hundreds  of  bright,  active  students,  or 
if  any  member  of  the  court,  or  any  other 
person,  can  formulate  a  statement  of  a  cor- 
rect motive  for  the  decision,  which  shall 
not  require  fumigation  before  it  is  stated, 
and  quarantine  after  it  is  made,  it  will  grat- 
ify every  right-minded  elUzen  of  the  state 
to  read  it." 

The  letter  to  the  governor  contains  the 
following:  "If  [the  decisions  mentioned 
are]  not  right,  is  it  possible  in  the  making 
of  them  for  the  court  to  have  been  honesUy 
wrong  t  ...  It  goes  to  the  integrity  and 
stability  of  the  state  if  the  members  of  the 
court  cannot  be  'men  learned  in  the  law,' 
as  required  by  the  Constitution,  or  honest, 
as  required  by  good  morals;  and,'  if  there 
exist  good  prima  fade  reasons  for  challen- 
ging them  in  either  regard,  the  matter  should 
receive  prompt  attention.  ...  If  no 
proper  motive  for  the  decisions  can  be  gath- 
ered from  the  dedsions  themselves,  it  seeiiis 
to  me  that  impeachment  would  be  proper, 
leaving  the  senate  free  to  make  inquiry  as 
to  the  motive  outside  of  the  decisions;  and 
I  am  constrained  to  think  that  not  a  little 
evidence  can  be  adduced  relevant  thereto." 

In  justification  for  the  acts  of  the  accused, 
above  detailed,  nothing  is  proven,  except  on- 
ly the  decisions  in  question  and  the  records 
of  this  court  with  respect  thereto.  And  no- 
where in  either  letter  is  there  any  sugges- 
tion that  thdr  author  had  been  counsel  for 
the  defeated  party  in  any  of  the  actions  men- 
tioned,— ^no  indication  that  he  was  snfferii^ 
from  the  sting  of  disappointment,  and  for 
that  reason  necessarily  and  inevitably  biased, 
and,  it  might  be,  revengeful,  because  of 
his  defeat.  The  statement,  in  one  letter, 
that  the  decisions  had  been  "selected  as  fair 
samples,"  was  calculated,  and  was  perhaps 
intended,  to  mislead  the  public  in  this  re- 
gard; and  we  are  satisfied,  and  find,  that 
these  letters  were  not  composed  or  published 
with  t^e  expectation  that  any  official  ac- 
tion should  be  based  thereon,  and  that  the 
letter  first  mentioned  was  so  sent  to  the 
chief  justice  for  the  purpose  of  insulUng 
him  and  the  other  justices  of  this  court. 

The  first  opinion  in  the  Menage  Case,  of 
which  the  accused  complains,  and  the  one 
determinative  of  the  controversy,  was  that 
reported  in  81  Minn.  186,  83  N.  W.  481. 
That  opinion  announced  the  law  of  the  case, 
followed  in  the  lower  court  upon  the  last 
trial  and  in  the  final  appeal.  It  was  ren- 
dered August  8,  1900,  upwards  of  seven  years 
before  the  publication  of  these  letters.  The 
chief  justice  whose  impeachment  is  now  pro- 
posed dissented.  Two  of  tlie  concurring  jus- 
tices have  retired  from  the  bench.  The  re- 
maining two  have -since  be«UK-elected.  Four 
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kgislatures  eonveagA  and  Adjourned  liefon 
it  occurred  to  the  aonued  to  eugf^t  that 
uy  of  the  jiuticei  had  been  guiify  of  any 
impeaidiaUe  offense.  In  the  Ahern  Case  the 
eourt  held  that  no  canse  of  aotion  hmd  heen 
either  alleged  or  proven  in  the  eourt  below; 
and,  aa  thie  court  had  done  in  sooiei  of 
prerious  caaee  (but  as  the  accused  asserts 
tt  should  not  have  done),  it  thnwupon  pro- 
ceeded to  refute  the  reasons  assi^ied  for  a 
eontTary  eonelusion  in  the  trial  eourt's  mem- 
orandum, not  made  a  part  of  the  order  ap* 
pealed  from.  It  did  not  hold  that  a  ri^t 
deeisiwi  ves  vitiated  on  aeoount  of  an  er- 
'  ronens  reason  for  it,  but  held  that  a  wrong 
decision  could  not  be  sustained  because  of 
an  insuffltnent  reason  therefor  so  stated. 
In  the  Griswold  Case  the  eourt  announced 
the  weU-estahlished  doctrine  that  the  right 
of  a  widow  in  her  deceased  husband's  estate 
is  governed  by  tiie  law  as  it  exists  at  tiie 
time  of  his  death,  and  that  a  wife  during 
her  husband's  lifetime  has  no  vested  r^t  to 
any  of  his  properly  of  which  she  cannot  be 
deprived  by  legislative  enactment.  At  the 
time  of  Griswold's  death  the  statute  provided 
^t,  if  his  title  to  any  property  had  been 
previously  devested  b^  exeeuticm  sale,  the 
widow  could  elum  no  lutereat  tiMrdia;  and 
it  was  accordingly  h^  that  her  asssrted 
cUlm  to  the  land  in  qusatloa  was  without 
validity. 

Inasmuch  as  the  accused  himself  has  said 
tluit  "the  sharp,  focal  point  of  the  letter'* 
ia  the  decision  in  tiie  Griswold  Case,  we  take 
occasion  to  say  that,  so  far  as  we  are  ad- 
vised, its  eorreetneu  in  point  of  law  has 
never  been  elsewhere  questioned.  Certain 
it  is  that  no  unbiased  mind  ean  And  in  these 
records  or  decisions  any  pretense  of  an  ex- 
cuse for  the  many  insulting  insinuations  and 
statementa  with  which  theee  letters  abound. 
Each  letter  was  a  gross  libel  upon  the  jus- 
tices rcfMred  to,  but  each  was  composed  and 
pttblidied  long  after  the  final  determination 
of  the  causes  in  which  tiie  decisions  com- 
plained of  ware  written;  and  the  case 
against  the  accused  is,  as  we  conclude,  divis- 
ible into  two  distinct  elemoits,  governed  by 
wholly  difTerait  principles:  {!)  The  pub- 
lication of  the  letter  thus  addressed  to  the 
gi>vemor,  and  of  the  matter  contained  in  the 
body  of  the  other;  (2)  the  addressing  and 
sending  of  such  other  letter  to  the  dkief 
justice. 

1.  Owr  Revised  Iaws  of  1906  provide 
(I  2679,  nihd.  9)  that  an  attorney,  when  ad* 
mitted  to  practice,  shall  take  an  oath  that 
he  will  conduct  himself  "as  an  attomiy  and 
eouaselOT  at  law  in  an  upright  imd  courteoos 
manner,"  to  the  best  of  his  learning  and 
ability,  "with  all  good  fidelity  as  well  to 
the  court  as  to  the  client;"  (|  2281)  that 
every  attorney  shall  "observe  and  cany  out 
I7L.RJl.(N.S.). 


the  terms  of  his  oath,"  and  "maintain  the 
respect'due  to  courts  of  justice  and  judicial 
officers;"  and  (|  2290)  that  "an  attorney 
at  law  may  be  removed  or  suspended  by  the 
supreme  court  for  uiy  wilful  mieeoaduet  in 
his  profusion,"  or  "for  a  wilful  violation  of 
his  oath*  or  of  uay  Anty  imposed  upon  an 
attorney  by  law."  These  quoted  woids  eon- 
tain  all  of  the  statntca  cited  or  rdied  upm 
1^  counael  for  tlie  prosecution;  and  no  doubt 
Uiey  are  declaratory  of  the  conunon  law  and 
in  hamuH^  with  the  statutes  of  our  sis- 
ter states.  The  eourts  are  not  agreed  as  to 
whether  an  attonuy  ean  be  removed  from  of- 
fice on  othor  than  statutory  grounds;  hut, 
inaamudi  aa  good  moral  character  is  a  pre- 
requisite to  admission,  it  is  generally,  and 
perhaps  eveiywha^  held  that  an  aUomey 
may  forfeit  his  office  by  such  misconduct, 
professional  or  nonprofessiDnal,  as  clearly 
shows  that  he  is  imflt  to  be  an  attorney 
or  to  associate  with  honest  men.  It  has 
been  held  in  some  cases  that  such  unfitness 
nay  be  estabUahsd  by  i»oof  of  one  specific 
act  of  misconduct;  and  it  may  be  (although 
we  do  not  so  decide)  that  a  libelons  publica- 
tion by  an  attorney,  directed  against  a  judi- 
cial <^oer,  could  be  so  vile  and  base  and  of 
such  a  nature  aa  to  justify  the  disbamient  of 
its  author,  niia  was  Ute  rule  ap|died  in 
State  T.  MeClaugherty,  88  W.  Va.  260, 10  8. 
E.  407,  a  case  grea^  relied  upmi  by  the 
prosecution.  That  cause  eame  before  the 
court  upon  appeal,  and  involved  <mty  the 
si^t  of  an  attorney  to  practise  in  the  in- 
ferior eourt  from  whieh  the  appeal  was  tak- 
en. It  waa  held  that  the  libel  publiahed  hy 
the  aoGused  and  referring,  to  tlie  judge  evi- 
denced such  a  "degree  of  turpitude  and  de- 
pravity" on  the  part  bf  the  attorney  that  the 
court  mit^t  remove  him,  and,  having  in  its 
discretion  done  so,  tlie  appellate  court  "ought 
not  to  reverse  its  action."  It  waa  e^reesly 
and  in  so  many  worda  held  (page  2Sfi  of  S8 
W.  Ta.)  that  "the  misbehavior  was  not 
that  of  an  officer  of  the  court  in  his  official 
capadfy,  but  of  an  individual  in  hia  private 
capacity." 

We  are  not  prepared  to  si^  that  the  acts 
charged  against  the  accused  bring  him  witii- 
in  the  rule  so  applied.  The  totters  in  ques- 
tion, though  very  reprehensible,  in  their  ref- 
erence to  the  court,  express  upon  their  face 
merely  the  personal  opinion  ci  the  accused. 
They  charge  nothing  against  it,  other  than 
an  asserted  disregard  of  legal  principles, 
witli  unwarranted  deductions  therefrom  as  to 
its  motives.  Furthomore,  tlie  disbarment 
of  the  accused  is  sought  for  profesrional 
delinquenqr  alone.  The  ground  stated  ia  a 
violation  by  him  of  his  duty  "to  tAnem 
and  carry  out  the  teima  of  his  oath"  and 
to  "maintain  the  reepeet  due  to  courts  of 
justice  and  judicial  officers;"  and  the  ques- 
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tion  prcflGnted  ia,  how  far  the  aeeused  is 
what  he  did  acted  in  a  professional  or  in  a 
private  capacity.  It  miut  be  conceded  that 
the  letters  constituted  no  part  of  the  pro- 
eeedings  in  any  eaaie.  The  aeeused,  in  lAat 
ha  did,  represented  no  client;  and  this  case 
in  this  respect  is  distinguishable  from 
those  in  which  insulting  or  scandalous  words 
concerning  a  judge  were  spoken  or  written 
the  attorney  in  a  strictly  professional 
capacity  in  an  action  in  court,  upon  a  trial, 
or  in  some  papor  pertaining  tiiereto.  Such 
oases  have  arisen,  some  of  which  are  died 
by  the  prosecution,  in  which  the  libelous  or 
Bcandalons  matter  concerning  one  or  mote 
judges,  constituting  the  basis  of  the  eharge, 
was  nude  a  part  of  a  brief,  as  in  United 
States  ex  rel.  Hallett  v.  Green  (G.  0.)  86 
Fed.  867,  and  Re  Fhilbrook,  106  Cal.  471, 
45  Am.  St  Rep.  6S,  38  Pae.  611,  884;  a 
pleading,  as  in  People  ex  rel.  I^elton  t. 
Brown,  17  Colo.  431,  30  Paa  338,  and  Re 
Snow,  27  Utah,  205,  76  Pac.  742;  a  petition 
fm  a  rehearing,  as  in  Re  Woolley,  11  Bush, 
96,  and  Re  Robinson  (Wash.)  15  LJl^A. 
(N.S.)  626,  02  Fac.  020;  or  an  affidavit  in  a 
cause,  as  Re  Hurray,  33  N.  Y.  S.  R.  831,  11 
N.  Y.  Supp.  336.  Of  like  nature,  also,  is 
Re  Breen  (Nev.)  ante,  672,  98  Pae.  097,  in 
which  a  judge  of  the  district  court  was  dis- 
barred for  having  stated  in  his  eourt  tiuit  a 
certain  opinion  of  the  supreme  court  was  an 
"abnormally  strange  document,"  which  was 
"reprehensible"  only  in  the  event  "the  court 
knew  what  it  was  doing,"  and  oth^wise 
"pitiful,"  and  Re  Maestretti  (17eT.)  OS  Pac. 
1004,  in  which  the  prosecuting  attorney  be- 
fore Uie  district  court  made  contemptuous 
remarks  concerning  the  same  opinion. 

The  appeals  referred  to  1^  tiie  accused 
having  been  fully  disposed  of  when  the  letr 
ten  were  written,  this  case  is  also  unlike 
those  in  which  tiie  libel  or  slander  tended 
and  was  designed  to  influence  the  judge  in 
some  matter  still  pending.  Such  a  oaso  was 
Ex  parte  Cole,  1  McCrary,  405,  Fed.  Cas. 
No.  2,073,  fn  which  the  attorn^  was  charged 
with  inciting  newspaper  publications  die* 
paraging.  the  court,  wiUi  intent  to  intimi- 
date the  judge  in  a  pending  suit  Such,  al- 
so, was  the  case  of  Re  Collins,  147  Cal.  8, 
81  Pac.  220,  in  which  the  attorney  under- 
took, as  in  tiiis  case,  to  prefer  ctiarges  with 
the  governor,  but  unlike  the  accused  here, 
caused  to  be  published  false  charges  against 
the  judge  "to  influence  his  action  or  dis- 
credit his  proceedings"  in  a  matter  still  un- 
determined. Such  publications,  by  whomso- 
■ever  made,  having  reference  to  a  particular 
case  pending,  and  tending  to  prejudice  the 
decision  therein,  are  punishable  summarily; 
and  in  the  application  of  this  principle  an 
action  is  pending  upon  an  appeal  so  long  as  a 
motion  for  a  rehearing  is  permissible  therein. 
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State  V.  Tugwell,  18  Wash.  238,  43  L.R.A. 
717,  62  Pac  1056;  People  ex  rel.  Atty.  Gen. 
V.  News-I^mes  Pub.  Co.  36  Colo.  253,  84 
Pae.  012;  Re  Chadwick,  109  Mich.  588,  67 
K.  W.  1071 ;  State  ex  rel.  Crow  v.  Shepherd, 
177  Mo.  205,  00  Am.  St.  Rep.  624,  76  S.  W. 
70.  In  this  respect  the  matter  before  us 
differs  from  cases  cited  in  the  brief  of  the 
prosecution.  In  State  v.  McClau^erty,  su- 
pra, the  libel  for  which  the  attorney  waa  dis- 
barred had  reference  to  the  conduct  of  the 
court  as  to  indictments  not  yet  disposed  of. 
In  Re  Brown,  3  Wyo.  121,  4  Pac.  1086,  t^a 
words  were  uttered  on  the  very  day  the  opin- 
Urn  which  called  tiiem  forth  was  handed 
down,  evidmtly  before  entry  of  judgment, 
and  while  a  petition  for  a  rehearing  was  al- 
lowable. We  have,  indeed,  found  no  case. 
Federal  or  state,  in  which  an  attorney  waa 
disbarred  or  suspended  for  any  utterance 
written  or  spoken  concerning  a  decision  or 
ruling  of  a  judge  in  a  cause  after  its  final 
determination,  and  not  addressed  to  the 
judge  in  person.  Previous  nonexercise  of 
such  power  might  well  indidate  its  nonex- 
istence. 

The  great  weight  of  authority,  moreover, 
upholds  the  doetilne  that  every  citizen  has 
the  unrMtricted  right  to  comment  upon  and 
criticise  sndi  mlings  of  the  court  .(after  the 
litigation  is  concluded),  subject  only  to  lia- 
bilify  therefor  in  a  criminal  or  eivil  action 
triable  by  a  jury.  A  few  courts  adhere  to 
the  ancient  common-law  doctrine  that  criti- 
cism of  a  judicial  officer,  even  though  made 
after  ihe  determination  of  the  cause,  may 
constitute  eontonpt  of  court  Sudi  was  the 
hc)lding  in  State  v.  Morrill,  16  Ark.  384,  and 
Buidett  V.  Com.  103  Va.  838,  68  L.ItA.  251, 
106  Am.  St.  Rep.  916,  48  S.  E.  878.  The  law 
is  so  steted,  also,  in  Re  Chadwick,  supra, 
and  in  State  ex  rel.  Crow  v.  Shepherd,  su- 
pra, though  in  each  of  these  tiie  statements 
were  obiter,  inaunueh  as  the  publications 
complained  of  therein  had  reference  to  rul- 
ings in  actions  not  finally  determined  on  ap- 
peal. But  these  rulings  are  exceptional.  In 
England  summaiy  punishmento  for  what 
Lord  Hardwicke  called  "scmidalizing  the 
court  itself"  have  bec(mie  obsolete.  There, 
as  elsewhere,  "courts  are  satisfied  to  leave 
to  public  opinion  attacks  or  comments  de- 
rogatory or  scandalous  to  them."  HcLeod 
V.  St  Aubyn,  68  L.  J.  P.  C.  N.  S.  137,  143, 
[1800]  A.  C.  640.  This,  also,  "may  be  con- 
sidered the  American  doctrine."  Ex  parte 
Green,  46  T«.  Grim.  Rep.  676,  66  IiJR.A. 
727,  108  Am.  St.  Rep.  1036,  81  S.  W.  723, 
786.  In  the  ters^  hut  comprehensive,  lan- 
guage of  Mr.  Justice  Holmes:  "When  a  case 
is  finished,  courts  are  subject  to  tju  same 
criticism  as  other  people.*'  Patterson  v. 
Colorado,  206  U.  S.  454,  463,  51  L.  ed.  919, 
881,  27  Sup.  Ct  Rep.  666, 
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In  this  connection,  the  rule  and  tbe  rea- 
sons for  it,  .as  stated  by  other  courts,  are 
worthy  of  repetition.  It  was  said,  by 
Wrii^t,  Ch.  J.,  in  State  t.  Dnnham,  6  Iowa, 
2*5,  266,  267 :  "When  a  eue  is  disposed  of, 
and  the  decision  announced,  taah  decision 
becomes  public  property^  .  .  .  subject 
to  public  scrutiny  and  investigation.  In 
such  cases  it  is  perfectly  competent  and  law- 
ful for  anyone  to  comment  upon  the  deci- 
sion  and  expose  its  errors  and  Inconsist- 
encies. .  .  .  And  should  those  thus  com- 
menting leave  the  subject  and  impute  dis- 
honest or  base  motives  to  the  judge,  he 
may  be  punished  by  indictment  for  a  libel, 
he  may  be  answerable  in  damages  in  a  civil 
action,  or  he  may  be  liable  to  both  prosecu- 
tions." In  State  v.  Tugwell,  19  Wash.  266, 
43  L.R.A.  717,  62  Pac.  -1062,  the  court,  hold- 
ing that  a  libel  prejudicial  to  pending  liti- 
gation constitutes  a  contempt  of  court,  was 
careful,  also,  to  add:  "It  is  not  intended 
to  intimate  or  suggest  that  any  citizen  of 
the  state  has  not  a  legal  right  to  comment 
upon,  criticize,  and  freely  and  without  re- 
stric^on  from  any  lawful  authority  discuss, 
any  cause  determined  by  any  of  the  courts 
of  this  state  after  the  final  disposition  of 
such  case."  In  State  Kaiser,  20  Or.  60, 
57,  8  L.R.A.  684,  23  Fac.  064,  the  court  held 
that  it  had  no  inherent  authority  to  "punish 
anyone  for  criticizing  the  court  on  account 
of  its  procedure  in  matters  which  have  fully 
terminated,  however  much  its  dignity  and 
standing  may  be  affected  thereby,  however 
unjust,  rude,  or  boorish  may  be  the  criti- 
cism, or  whatever  may  be  its  effect  in  bring- 
ing the  administration  of  the  law  into  dis- 
repute." And  in  State  v.  Bee  Pub.  Co.  60 
Neb.  282,  296,  50  L.R.A.  196.  83  Am.  St. 
Rep.  631,  83  N.  W.  204,  the  court,  referring 
to  its  rulings  in  causes  concluded,  says: 
"Our  decisions  and  all  our  official  actions 
are  public  property,  and  the  press  and  the 
people  have  the  undoubted  right  to  comment 
on  them,  and  criticize  and  censure  them  as 
they  see  fit.  Judicial  officers,  like  other 
public  servants,  must  answer  for  their  offi- 
cial actions  before  the  chancery  of  public 
opinion."  In  State  ex  rel.  Atty.  Gen.  v. 
Circuit  Court,  97  Wis.  1,  38  L.R.A.  664,  65 
Am.  St.  Rep.  90,  72  N.  W.  193,  the  circuit 
judge  was  forbidden  by  writ  of  prohibition 
from  punishing  summarily  the  petitioners 
(one  of  whom  was  an  attorney)  for  a  pub- 
lication charging  him  with  being  influenced 
by  corrupt  motives,  which  had  reference  to 
"proceedings  in  cases  already  heard  and  de- 
cided, and  not  to  matters  then  pending  or 
on  trial."  In  its  opinion  granting  the  writ, 
the  court  said  (page  12  of  97  Wis.) :  "Im- 
portant as  it  is  that  courts  should  perform 
their  grave  public  duties  unimpeded  and 
unprejudiced  by  illegitimate  influences,  there 
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are  6cher  rights  guaranteed  to  all  citizens 
by  our  Constitution  and  fonn  of  govern- 
ment, either  expressly  or  impliedly,  which 
are  fully  as  important,  and  which  must  be 
guarded  with  an  equally  jealous  care.  These 
rights  are  the  right  of  free  speech  and  of 
free  publication  of  tiie  citizen's  sentiments 
'on  all  subjects.' " 

In  all  the  Federal  courts  the  law  is,  as 
iibove  stated,  made  so  by  act  of  Congresti, 
in  its  original  form  passed  March  2,  1831. 
[4  Stat,  at  L.  487,  chap.  99.]  The  legisla- 
tion was  induced  by  the  acquittal  of  United 
States  District  Judge  Peck,  of  Missouri, 
when  impeached  for  having  imprisoned  an 
attorney  for  criticizing  one  of  his  decisions 
after  tiie  cause  was  ended.  The  act  was 
drawn  by  James  Buchanan,  who  was  one  of 
the  managers  of  the  impeachment.  Such  Is 
the  history  of  the  legislation  as  detailed  in 
a  learned  opinion  -by  Judge  Thomas  Q.  J'jnes, 
of  Alabama,  in  Ex  parte  McLeod  (D.  C.)  120 
Fed.  130,  in  which  it  is  said  (page  136): 
"Such  criticism  is  the  right  of  the  citizen, 
and  essential,  not  only  to  the  proper  admin- 
istration of  justice,  but  to  the  public  tran- 
quillity and  contentment.  Withdrawing 
power  from  courts  to  summarily  interfere 
with  such  exercise  of  the  right  of  the  press 
and  freedom  of  speech  deprives  them  of  no 
useful  power."  llie  following  decisions  are 
also  cited  as  enunciating  the  same  prin- 
ciple: King  V.  Charlier  (1903)  Rap.  Jud. 
Quebec  12  B.  R.  385 ;  State  v.  Sweetland,  3 
S.  D.  603,  64  N.  W.  415;  State  v.  Anderson, 
40  Iowa,  207;  Field  v.  Thomell,  106  Iowa, 
16,  68  Am.  St  Rep.  281,  75  N.  W.  686; 
Cheadle  t.  State,  110  Ind.  301,  69  Am. 
Rep.  199,  11  N.  E.  426;  People  v.  Wilson, 
64  III.  195,  16  Am.  Rep.  528;  Storey  v.  Peo- 
ple 79  III.  46,  22  Am.  Rep.  168;  Post  v. 
Stete,  14  Ohio  C.  C.  Ill;  Percival  v.  State, 
45  Neb.  741,  50  Am.  St.  Rep.  668,  64  N.  W. 
221 ;  Rosewater  v.  State,  47  Neb.  630,  66  N. 
W.  640;  Re  Dalton,  46  Kan.  253,  26  Pac. 
673;  Re  Robinson,  117  N.  C.  633,  63  Am.  St 
Rep.  596,  23  8.  £.  453;  Re  Cooke,  116  La. 
723,  41  So.  49;  Ex  parte  Steinman,  96  Pa. 
220,  40  Am.  Rep.  637;  Re  Storoc,  48  N. 
H.  428,  432,  97  Am.  Dec.  626. 

Every  newspaper  proprietor  within  the 
.state,  and  every  other  citizen  therein,  in  his 
capacity  as  such,  might,  therefore,  as  we 
hold,  have  written  and  published  the  letter 
of  the  accused  to  the  governor,  and  the  mat- 
ter contained  in  the  body  of  the  letter  to 
the  chief  justice,  and  not  be  answerable  for 
so  doing,  otherwise  than  in  an  action  triable 
by  a  jury  of  his  peers;  and,  though  one 
became  an  attorney,  he  still  retains  his 
rights  as  a  citizen  and  a  freeman.  "Fidelity 
to  the  court,"  as  was  said  in  the  Pennsyl- 
vania case  above  cited,  "includes  many  par- 
tieulan,  but  thsj^  all  evidently  Mmeern  his 
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official  relations."  The  attoraqr  is  bound 
to  render  to  the  court  the  respect  which  is 
its  "due*^  under  the  law.  This  is  the  full 
extent  of  hii  obligation.  Notwithstanding 
his  oath,  he  may  exercise  his  constitutional 
rights.  No  statute  eould  have  any  Talidity 
which  would  undertake  to  impair  or  abridge 
them.  He  may  sue  a  judge  in  his  own  be- 
half or  for  another,  all^^ag  every  (act  per- 
tinent to  the  case,  and  not  tiiereby  fail  in 
his  professional  duty.  Nor  is  he  "profes- 
sionally answerable  for  a  scrutiny  into  the 
official  conduct  of  the  judges  which  would 
not  expose  him  to  legal  animadversion  as  a 
dti^."  Austin's  Case.  5  Rawle,  28 
Am.  Dec.  657.  Above  all  others,  the  mem- 
bers of  tiie  bar  have  the  best  opportunity 
to  become  conversant  with  the  character  ai^ 
^ciency  of  our  judges.  No  class  is  less 
likely  to  abuse  the  privilege,  as  no  other 
class  has  as  great  an  interest  in  the  preser- 
vation of  an  able  and  upright  bench.  The 
rule  contended  for  by  the  proaecution,  if 
adopted  in  its  entirety,  would  close  the 
mouths  of  all  those  best  able  to  give  advice, 
who  might  deem  it  their  duty  to  speak  die- 
parsgtngly.  "Under  such  a  rule,"  so  far  as 
the  bar  is  concerned,  "the  merits  of  a  sit- 
ting judge  may  he  rehearsed,  but  as  to  his 
demerits  there  must  be  profound  silence." 
State  ex  rel.  Atty.  Gen.  v.  Cireuit  Court, 
supra. 

Chief  Justice  Sharswood  was  not  only  a 
most  eminent  jurist,  but  was  also  in  his  day 
the  very  highest  authority  in  all  matters 
pertaining  to  professional  ethics.  "No  class 
of  the  community,"  said  he,  in  -  the  Stein- 
man  Case,  supra,  "ought  to  be  allowed  freer 
scope  in  the  expression  or  publication  of 
opinions  as  to  the  capacity,  impartiality,  or 
integrity  of  judges  than  members  of  the  bar. 
Thciy  have  Uie  best  opportunities  of  observ- 
ing and  forming  a  correct  judgment.  They 
are  in  constant  attendance  on  the  courts. 
Hundreds  of  those  who  are  called  on  to  vote 
never  enter  a  courthouse,  or,  if  they  do,  it 
is  only  at  intervals  as  jurors,  witnesses*  or 
parties.  To  say  that  an  attorney  can  only 
act  or  speak  on  this  subject  under  liability 
to  be  called  to  account,  and  to  be  deprived 
of  his  profession  and  livelihood,  by  the  very 
judge  or  judges  whom  he  may  consider  it 
his  duty  to  attack  and  expose,  is  a  position 
too  monstrous  to  be  entertained  for  a  mo- 
ment under  our  present  system."  This  lan- 
guage was  not  written  because  of  any  pe- 
culiar provision  of  the  Pennsylvania  Con- 
stitution. It  is  applicable  everywhere;  and 
we  adopt  as  our  conclusion  here  these  words 
of  Justice  Brewer:  "After  a  case  is  dis- 
posed of,  a  court  or  judge  has  no  power  to 
compel  tiie  public,  or  any  individual  there- 
of, attorney  or  otherwise,  to  consider  his 
rulings  correct,  his  conduct  proper,  or  even 
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his  integrity  free  from  stain."  Ke  Vxym, 
18  Kan.  72,  76,  28  Am.  Rep.  747. 

In  what  we  have  said  it  is  not  our  purpoM 
to  extenuate  in  the  least  the  mirt»diavior  of 
the  aocused.  Few  acts  could  be  more  dis- 
graceful thia  the  deliberate  publiostfon 
an  attorney  eapahle  of  correct  reasoning  of 
such  baseless  insinuations.  The  eaaa  is  of 
that  sort  which,  considered  of  itself,  mi^t 
easily  make  bad  law.  But  the  question 
presented  is  vitally  important  to  tlte  entire 
bench  and  bar  of  the  state,  and  even  more  10 
to  its  people  vhow  servants  we  are.  It 
ooneems  not  merely  the  power  of  the  oourt 
to  protect  itself  from  undeserved  eensuie,  but 
involves  in  its  determination  tliat  independ- 
mce  of  the  bar,  upon  the  preservation  of 
which  civil  liberty  itself  in  large  degree  d»- 
pends;  and  suspicion  and  distrust  of  the 
courts  will  not  result  from  this  ruling  or 
its  future  application,  ms  counsel  for  the 
prosecution  predict  The  people  earn  be  re- 
lied upon  to  discriminate  in  the  long  run, 
between  truth  and  fals^ood;  and  the  pro* 
feasion,  from  which  our  judges  are  ohoaoi, 
taken  as  a  whole,  we  always  both  .eager 
and  able  to  protect  and  defoid  tha  oourt 
when  unjustly  assailed.  This  very  inooeed- 
ing  was  instituted  upon  the  suggestion  of 
the  State  Bar  Association,  and  one  of  its 
representatives  assisted  in  its  pnMecution. 
Such  misoonduct,  moreover,  brings  its  own 
appropriate  puidahmoit.  A  lawyer,  how- 
ever eminent,  ordinarily  nnnmitB  profes- 
sional suicide  when  he  undertakes  to  thus 
malign  the  hi^iest  court  of  the  state.  By 
so  doing  he  almost  inevitably  lessens  his  in- 
fluence and  standing  among  his  associates, 
and  his  clients  quickly  seek  othw  eounsel. 
We  have  not  heard  that  the  judiciary  was 
discredited  or  dishonored  in  Pennsylvania 
because  it  was  held  there  to  be  both  "the 
right  and  the  duty  of  a  lawyer  to  bring  to 
the  notice  of  the  people  who  elect  the  judges 
every  instance  of  what  he  believes  to  be  cor- 
ruption," [Ex  parte  Steinman,  96  Pa.  220, 
40  Am.  Kep.  637],  or  in  Wisconsin  by  the  de- 
nial to  Its  judiciary  of  that  immunity  from 
criticism  asserted  in  State  ex  rel.  Atty.  Gen. 
T.  Circuit  Court.  And  we  have  yet  to  learn 
that  the  Federal  courts  or  judges  have  failed 
to  maintain  tiieir  dignity  or  to  retain  the 
respect  and  confidence  of  the  people  beeause 
powerless  since  act  March  2,  1831,  chap.  99, 4 
SUt.  at  L.  487,  U.  S.  Comp.  Stat  1901,  p. 
683,  to  punish  summarily  those  guilty  of 
such  utterances,  not  addressed  to  the  judge 
in  person.  "Respect  to  courts  cannot  be  com- 
pelled. It  is  the  voluntary  tribute  of  the 
public  to  worth,  virtue,  and  intelligence, 
and,  whilst  thcty  are  found  upon  the  judg- 
ment Beat,  so  long  and  no  longer  will  tfa^ 
retain  the  public  confidence."  §tuart  t. 
People,  4  IlL  S8S,  409. 
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2.  Tb«  question  remaina  whether  tbe  ac- 
cused vas  guilty  of  professionftl  misconduct 
in  sending  to  the  chief  justice  the  letter  ad- 
dressed to  him.  This  ivas  done,  as  we  have 
found,  for  the  very  purpose  of  insulting  him 
and  the  other  justices  of  this  court;  and  the 
insult  was  so  directed  to  the  chief  justice 
personally  because  of  acts  done  by  him  and 
his  associates  in  their  official  capacity.  Such 
a  oonuDunication,  so  made,  could  never  sub- 
■erve  any  good  purpose.  Its  only  effect  in 
any  case  would  be  to  gratify  the  spite  of  an 
angry  attorney  and  humiliate  the  officers  so 
assailed.  It  would  not  and  could  not  ever 
mlighten  the  public  in  regard  to  their  ju< 
dieial  capacity  or  integrity.  Ifor  was  it  an 
•lercise  the  accused  of  any  constitutional 
ri^t,  or  of  any  privilege  which  any  reputa- 
ble attorney,  uninfluenced  1^  passion,  could 
ever  have  any  oeoasion  or  desire  to  assert. 
No  judicial  officer,  with  due  regard  to  his 
position,  ean  resent  such  an  Insult  otherwise 
than  by  methods  sanctioned  by  law ;  and  for 
any  words,  oral  or  written,  however  abusive, 
vile,  or  indecent,  addressed  secretly  to  the 
judge  alone,  he  can  have  no  redress  in  any 
action  triable  by  a  jury,  "^^e  sending  of  a 
libelous  eommunication  or  libelous  Wtter  to 
the  person  defamed  does  not  constitute  an 
actionable  publication."  18  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  p.  1017.  In  these  respects 
the  seeding  by  the  accused  of  this  letter  to 
the  chief  justice  was  wholly  diiTerent^from 
his  other  acts  charged  in  the  accusation,  and, 
as  we  have  said,  wholly  different  principles 
are  applicable  thereto. 

The  conduct  of  the  accused  was  in  every 
way  discreditable;  but,  so  far  as  he  exer- 
cised the  rights  of  a  citizen,  guaranteed  by 
the  Constitution  and  sitnctioned  by  consid- 
erations of  public  policy,  to  which  reference 
has  been  made,  he  was  immune,  as  we  hold, 
from  the  penalty  here  sought  to  be  en- 
forced. To  that  extent  hia  rights  as  a 
citizen  were  paramount  to  the  obligation 
which  he  had  assumed  as  an  officer  of  this 
court.  When,  however,  he  proceeded  to  thus 
assail  the  chief  justice  personally,  he  ex- 
ercised no  right  which  the  court  can  recog- 
nize, but,  on  the  contrary,  wilfully  violated 
his  obligation  to  maintain  the  respect  due 
to  courts  and  judical  officers.  'This  obli- 
gation is  not  discharged  merely  observ- 
ing the  rules  of  courteous  demeanor  In  open 
court,  but  it  indudes  abstaining  out  of 
•■ourt  from  all  insulting  language  and  of- 
fensive conduct  toward  the  judges  personally 
for  their  judicial  acts."  Bradley  t.  Fisher, 
18  Wall.  830,  20  L.  ed.  646.  And  there  ap- 
pears to  be  no  distinction,  as  regards  the 
principle  involved,  between  the  indignity 
of  an  assault  by  an  attorn^  upon  a  judge, 
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induced  by  his  official  act,  and  a  personal 
insult  for  lilce  cause  by  written  or  spoken 
words  addressed  to  the  judge  in  liis  chambers 
or  at  his  home  or  elsewhere.  Either  act 
constitutes  misconduct  wholly  different  from 
criticism  of  judicial  acta  addressed  or  spoken 
to  others.  The  distinction  made  is,  we 
think,  entirely  logical  and  well  sustained 
authority.  It  was  recognized  in  Ex  parte 
McLeod  <I>.  G.)  120  Fed.  130.  While  the 
court  in  that  case,  as  has  been  shown,  fully 
sustained  the  right  of  a  citizen  to  criticize 
rulings  of  the  court  in  actions  which  are 
ended,  it  held  that  one  might  be  summarily 
punished  for  assaulting  a  judicial  officer, 
in  that  case  a  commissioner  of  the  court,  for 
his  rulings  in  a  cause  wholly  concluded. 
"Is  it  in  the  power  of  any  person,"  said 
the  court,  "by  insulting  or  assaulting  the 
judge  because  of  offldal  acts,  if  only  the 
assailant  restrains  his  passion  until  the 
judge  leaves  the  court  building,  to  compel 
the  judge  to  forfeit  either  his  own  self-re- 
spect and  the  regard  of  the  people  by  tame 
submission  to  the  indignity,  or  else  set  In 
his  own  person  the  evil  example  of  punishing 
the  insult  by  taking  the  law  into  his  own 
hands  1  ...  No  high-minded,  manly  man 
would  hold  judicial  office  under  sudi  oondi- 
tions." 

ntat  a  communication  such  as  thi^  ad- 
dressed to  the  judge  personally,  constitutes 
professional  delinquency  for  which  a  profes- 
sional punishment  may  be  imposed,  has  been 
directly  decided.  "An  attorney  who,  after 
being  defeated  in  a  cause,  writes  a  per- 
sonal tetter  to  the  trial  justice,  complaining 
of  his  conduct  and  reflecting  upon  his  in- 
tegrity as  a  justice,  is  guilty  of  misconduct, 
and  will  be  disciplined  by  the  court."  Ke 
Manheim,  113  App.  Div.  136,  89  N.  Y.  Supp. 
87.  The  same  is  held  in  Re  Griffin,  16  K.  Y. 
S.  R.  400,  1  N.  Y.  Supp.  7,  and  in  Re  Wilkes, 
24  N.  Y.  S.  R.  292,  3  N.  Y.  Supp.  763.  In 
the  latter  case  it  appeared  that  tbe  accused 
attorney  hod  addressed  a  sealed  letter  to  a 
justice  of  the  city  court  of  New  York,  in 
which  it  was  stated,  in  reference  to  his  deci- 
sion: "It  is  not  law;  neither  is  it  common 
sense.  The  result  is,  I  have  been  robbed  of 
$80."  And  it  was  decided  that,  while  such 
misconduct  was  not  a  contempt  under  the 
statute,  the  matter  should  be  "called  to  the 
attention  of  the  supreme  court,  which  has 
power  to  discipline  the  attorney."  "If," 
says  the  court,  "counsel  learned  in  the  law 
are  permitted  tiy  writings  leveled  at  the 
heads  of  judges,  to  charge  them  with  igno- 
rance, with  unjust  rulings,  and  with  robbery, 
either  as  principals  or  accessories,  it  will 
not  be  long  before  the  general  public  may 
feel  that  they  may  redress  Uieir  fancied 
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grievances  in  like  manner,  and  thus  the 
lot  of  a  judge  wiU  be  anytliing  but  a  happy 
one,  and  the  administration  of  justice  will 
•fall  into  bad  repute." 

The  recent  case  of  Johnson  v.  State  (Ala.) 
44  So.  671,  was  in  this  respect  much,  the 
same  as  the  case  at  bar.  The  accused,  an 
attorney  at  law,  wrote  and  mailed  a  letter 
to  the  circuit  judge,  which  the  latter  re- 
ceived by  due  course  of  mail,  at  his  liome, 
while  not  holding  court,  and  which  referred 
in  insulting  terms  to  the  conduct  of  the 
judge  in  a  cause  wherein  the  accused  had 
been  one  of  the  attorneys.  For  tbis  it  was 
held  that  the  attorney  was  rightly  disbarred 
in  having  "wilfully  failed  to  maintain  the 
respect  due  to  him  [the  judge]  as  a  judicial 
officer,  and  thereby  breached  his  oath  as  an 
attorney."  As  recognizing  the  same  prin- 
ciple, and  in  support  of  its  application  to  the 
facts  of  this  case,  we  cite  the  following: 
Ex  parte  Bradley,  7  Wall.  364,  19  L.  ed.  214; 
Beene  v.  State,  22  Ark.  149;  Com.  v.  Dan- 
dridge,  2  Va.  Cas.  408;  People  ex  rel.  El- 
liott V.  Green,  7  Colo.  237,  244,  49  Am. 
Rep.  361,  3  Fac.  65,  374;  Smith's  Appeal, 
170  Fa.  14,  36  AtL  134;  Scouten'B  Appeal, 
186  Fa.  270,  40  AU.  481. 

Our  conclusion  is  that  the  charges  against 
the  accused  have  been  so  far  sustained  as 
to  make  it  our  duty  to  impose  such  a  pen- 
al^ as  maj  be  a  sufficient  lesson  to  him  and 
a  suitable  warning  to  others.  In  this  we 
put  aside  the  letter  to  tiie  governor  and  the 
publication  in  the  newspapers,  and  consider 
only  the  disconduct  of  the  accused,  wherein, 
as  we  hold,  he  was  guilty  of  professional  de- 
linquency. He  is  a  practitioner  well  ad- 
vanced in  life,  of  an  age  when  it  is  hardly 
possible  to  adapt  one's  self  to  a  new  calling. 
Perpetual  disbarment  would  he  to  him  a 
punishment  of  the  severest  character.  It 
might  take  from  him  his  only  source  of  in- 
come. So  far  as  we  are  advised,  he  has  not 
on  any  previous  occasion  shown  like  disre- 
spect to  the  courts ;  and  we  are  not  unmind- 
ful of  the  rule  that  such  disbarment  should 
not  be  inflicted  arbitrarily,  or  "unless,"  as 
was  said  in  Ex  parte  Wall,  107  U.  S.  266, 
27  L.  ed.  662,  2  Sup.  Ct  Rep.  660,  "absolute- 
ly necessary  to  protect  the  court  and  the 
public  from  one  shown  ...  to  be  unfit 
to  be  a' member  of  an  honorable  profession." 

It  is  iho  judgment  of  the  court  that  the 
accused  be  suspended  from  practising  as  an 
attorney  and  counsdor  at  law  in  any  of 
the  courts  of  this  state  for  the  period  of 
six  months. 

Let  judgment  be  entered  accordingly. 

Petitions  for  rehearing  and  moijiflcation 
denied. 
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ETHEL  L.  FRESCOIT 

V. 

PERCIVAL  M.  ROBINSON. 

(74  N.  H.  460,  69  Atl.  622.) 

Damages  —  Injury  to  pregnant  woman 
~  deformity  of  child. 

1.  Damages  for  personal  injuries  to  a 
pregnant  woman  may  include  compensation 
for  mental  suffering  because  of  probable 
deformity  of  the  child  because  of  the  in- 
jury, as  well  as  for  her  disappointment  at 
the  birth  of  a  deformed  child,  but  not  for 
regret  because  of  the  child's  suffering  on 
account  of  the  deformiiy. 

Same  —  cblld's  Inability  to  labor. 

2.  A  pregnant  woman  injured  by  an- 
other's negligence  so  as  to  cause  the  child 
to  be  bom  deformed  cannot  hold  the  negli- 
gent person  liable  to  her  for  tiie  pain  and 
suffering  and  inability  to  labor  of  the  child. 

(March  3,  1008.) 


Cflfle  Note.  —  Mental  anguish  ob  an.  ele- 
ment of  damages  for  personal  in- 
juries to  pregnant  woman. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  a  note  to  Tun- 
nicliffe  v.  Bay  Cities  Consol.  R.  Co.  32 
L.R.A.  142.  As  is  there  shown,  mmtal  an- 
guish may  he  considered  as  an  eleiRent  of 
damages  in  oases  of  this  character  in  so  far 
as  it  is  a  part  of  the  mother's  personal 
injuries;  but  any  mental  anguish  following 
the  birth  or  miscarriage  is  considered  too 
remote. 

In  Pbescott  v.  Robinson  this  same  gen- 
eral rule  is  followed;  hut  the  decision  is 
apparently  broader  in  that  it  also  permits 
recovery  for  mental  anguish  suffered  be- 
cause of  apprehension,  before  the  birth,  of 
the  possible  deformity  of  the  child,  and  also 
for  mental  anguish  at  the  time  of  birth  be- 
cause of  the  deformity.  These  points,  how- 
ever, are  not  made  prominent  xn  the  cases 
cited  in  the  above  note. 

In  the  recent  cases  the  same  rule  is  fol- 
lowed,-and  mental  anguish  is  considered  as 
an  element  of  the  damaf^  in  so  far  as  it 
accompanies  actual  physical  suffering  and 
is  a  part  of  the  personal  injuries. 

Thus,  in  "West  v.  St.  Louis  Southwest- 
em  R.  Co.  187  Mo.  361,  86  8.  W.  140,  the 
following  charge  was  upheld  by  the  court: 
"And,  in  estimating  such  damages,  you 
should  take  into  consideration  the  character 
and  extent  of  her  injuries,  the  fact,  if  yon 
so  find  from  the  evidence,  that  they  are 
permanent,  together  with  the  physical  pain 
and  mental  anguish  she  has  stmered  in  eon- 
sequence  thereof." 

So,  also,  in  Gulf,  C.  &.  S.  F.  R.  Co.  t. 
Glenk,  9  Tex.  Civ.  App.  599,  30  S.  W.  278, 
a  charge  was  upheld  which  directed  the  jury, 
in  the  event  that  the  plaintiff  was  entitled 
to  a  verdict,  to  assess  his  damages  for  sueh 
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EXCEPTIONS  by  defendant  to  ratings  of 
the  Superior  Court  for  Hillsborough 
Comity  overruling  a  demurrer  to  the  decla- 
imtion  and  a  motion  to  strike  out  parts 
thereof  in  an  action  brou^t  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
bean  caused  by  defendant's  negligence. 
Case  discharged. 

The  declaration  sought  damages  for  inju- 
ries caused  by  collision  with  defendant's 
automobile,  of  such  a  character  that  the 
child  of  whidi  plaintiff  was  pregnant  was 
bom  deformed,  and  for  mental  distress  on 
account  of  the  dread  of  the  effect  of  the  in- 
juries upon  the  unborn  diild,  and  plaintiff's 
suffering  by  reason  of  the  deformity  and 
diseased  condition  of  the  child,  which  was 
bom  deformed  because  of  the  accident.  She 
claimed  a  right  of  action  for  all  her  past, 
present,  and  future  injuries,  paiu  and  suf- 
fering in  mind  and  body,  and  inability  to 
labor,  and  all  the  injuries,  pain,  and  suffer- 
ing and  inability  to  labor  of  the  child.  De- 
fendant demurred  to  the  declaration,  and 
moved  to  strike  out  the  portions  claiming 
damages  for  suffering  because  of  th«  child's 
deformity. 
Farther  facts  appear  in  the  opinion. 
Messrs.  Branch  A  Branch  for  defendant. 
Messrs.  Bnmham,  Brown,  Jones,  A 
Warren  and  Robert  U.  Manning,  for 
plaintiff: 

The  right  to  one's  person  may  be  said  to 
be  a  right  of  complete  immunity. 
Atlanta  Street  R.  Co.  v.  Jacobs,  88  Ga. 

sum  as  would  be  a  fair  and  reasonable  com- 
pensation for  the  injuries  and  physical  and 
mental  suffering  sustained  by  his  wife. 

In  Thorn ss  v.  Gates,  120  Cal.  1,  68  Psc. 
316,  it  was  held  that  an  instruction  that 
the  damages  would  include  compensation  for 
mental  suffering  and  for  wounded  nensi- 
bilities  and  affection  was  correct,  and  was 
not  erroneous  io  meaning  that  the  plaintiffs 
should  have  redress  for  the  loss  of  their 
anticipated  offspring  where  in  another  part 
of  the  charge  the  juiy  had  been  expressly 
told  that  such  loss  could  not  be  considered 
in  estimating  the  damages. 

In  Berger  v.  St.  Paul  City  R.  Co.  95 
Minn.  84,  103  N.  W.  724,  the  verdict  was 
held  not  to  be  excessive  in  view  of  the  great 
mental  and  physical  suffning  of  the  plain- 
tiff. 

In  Sullivan  v.  Old  Colony  Sbeet  R.  Co. 
197  Mass.  612,  83  N.  E.  1091,  there  was 
some  evidence  tending  to  show  that  the  in- 
jury to  the  plaintiff  caused  the  premature 
birth  of  a  child  conceived  about  seven 
months  after  the  accident  In  a  suit  for 
damages  for  the  injuries,  the  plaintiff  in- 
cluded a  demand  for  damages  for  the  raen- 
tsl  anguish  suffered  in  connection  with  the 
premature  birth.  The  court  said:  "The 
mental  sufferings  for  which  damages  can 
be  recovered  ...  are  limited  to  those 
which  result  to  the  person  injured  as  the 


647,  IS  S.  E.  825;  Alabama  G.  S.  R.  Co.  v. 
Hill,  93  Ala.  514,  SO  Am.  St.  Rep.  65,  9  Ko. 
722;  Mann  Boudoir  Car  Co.  v.  Dupre,  21 
LJI.A.  289,  4  C.  C.  A.  540,  13  U.  8.  App. 

183,  54  Fed.  646;  Tunnicliffe  v.  Bay  Cities 
Consol.  R.  Co.  107  Mich.  261,  65  N.  W.  226; 
1  Sutherland,  Damages,  3d  ed.  8  2;  Lunt 
V.  Philbrick,  59  N.  H.  69. 

The  mental  suffering  directly  consequen- 
tial to  the  production  of  a  deformed  child 
as  a  result  of  the  defendant's  wrong  is 
compensable. 

Barnes  v.  Campbell,  60  N.  H.  27;  Kim- 
ball V.  Holmes,  60  N.  H.  163;  Louisville  & 
N.  R.  Co.  V.  Hull,  113  Ky.  561,  57  L.RjV. 
771,  68  S.  W.  433;  Lindsay  v.  Oregon  Short 
Une  R.  Co.  18  Idaho,  477,  12  L.Rji.(N.8.) 

184,  90  Pac.  984;  Bumey  v.  aiildren's  Hos- 
pital, 169  Mass.  67,  38  L.Rji.  413,  61  Am. 
St.  Rep.  273,  47  N.  E.  401;  Walker  v.  Bos- 
ton &  M.  R.  Co.  71  N.  H.  271,  51  AU.  918; 
Watson^  Damages  for  Personal  Injuries,  g 
196. 

Plaintiff's  mental  suffering  caused  by  the 
defendant's  act,  and  arising  from  the 
maimed  and  deformed  condition  of  her 
child,  is  an  element  of  damages  for  which 
recovery  will  lie. 

Barnes  v,  Campbell,  supra. 

Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  demurrer  and  motion  present  the 
question  whether,  under  the  allegations  of 
the  declaration,  the  plaintiff  is  entitled  to 

necessary  or  natural  consequence  of  the 
physical  ii^ry,  but  sentiments  of  grief, 
sorrow,  and  mourning  whieh  are  aroused 
by  extraneous  causes,  thoughts,  or  reflec- 
tions are  excluded.  The  contemplation  of 
the  suffering  and  death  of  a  child  begotten 
long  after  the  event  complained  of  is  too 
remote  from  the  original  physical  injury  to 
the  parent,  and  too  intangible  and  ethcrial, 
to  be  connected  with  the  original  wrong  of 
the  defendant  as  a  result  to  be  reasonably 
apprehended  from  such  a  cause." 

Where  the  allegations  of  a  complaint  as 
to  mental  anguish  were  ooupled  with  the  al- 
legations as  to  physical  injury,  it  was  held, 
in  Botkin  v.  Caasady,  106  Iowa,  334,  76 
N.  W.  722,  that,  whatever  the  right  of  the 
plaintiff  might  be  to  recover  for  mental 
anguish  alone,  such  a  ease  was  not  pre- 
sented     the  complaint. 

There  are  numerous  cases  wherein  the 
plaintiff  sued  to  recover  for  mental  and 
physical  suffering  because  of  injuries  re- 
suiting  in  a  miscarriage,  but  in  none  of 
them  is  there  any  discussion  of  mental  suf- 
fering as  an  element  of  damages  in  such 
actions. 

Upon  the  question  of  offset  against  dam- 
ages for  suffering  from  miscarriage,  of  suf- 
fering which  would  have  resulted  from 
natural  parturition,  see  ease  note  to  M<»- 
ris  V.  St.  Paul  City  B.  Co.  post,  MS.  . 
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recover  damages  for  her  mental  distress  due 
to  her  fear  or  apprehension,  before  the  birth 
of  the  child,  that  it  would  b«  deformed  in 
consequence  of  the  defendant's  negligent  act, 
and  whether  her  mental  suffering  since  the 
birth  of  the  child,  and  her  prospective 
anxiety  and  disappointment  on  account  of 
its  deformity  and  diseased  condition,  can  be 
considered  by  the  jury  as  elements  of 
damage  recoverable  in  this  action.  Assum- 
ing that  she  suffered  mental  distress,  not 
tmly  in  regard  to  tlie  effect  of  the  accident 
upon  her  person,  but  in  regard  to  its  effect 
upon  the  unborn  child,  it  cannot  be  doubted 
that  it  was  proximately  caused  in  both  re- 
spects by  the  alleged  negligence  of  the  de- 
fendant. It  was  a  natural  result  reasonaniy 
to  be  apprehended  under  the  circumstances. 
The  fact  that  the  defendant  was  ignorant  of 
her  condition  does  not  lessen  his  liability  for 
the  natural  consequences  of  his  negligent 
act.  Chicago  &  N.  W.  R.  Co.  v.  Hunerberg, 
16  Hi.  App.  387 ;  Brown  v.  Cliieago,  M.  &  St. 
P.  R.  Co.  54  Wis.  342,  41  Am.  Rep.  41,  11 
N.  W.  35fl;  Purcell  v.  St.  Paul  aty  R.  Co. 
48  Minn.  134,  16  L.R.A.  203,  60  N.  W.  1034. 

But  it  is  contended  that,  while  she  may 
be  entitled  to  recover  for  distress  of  mind 
due  simply  to  her  fear  of  the  results  of  the 
accident  to  her  person,  her  apprehension 
that  the  child  might  be  deformed  thereby  is 
too  remote  or  fanciful  to  be  deemed  in  law 
an  element  of  damage,  although  proximate- 
ly caused  by  the  defendant's  negligent  act. 
If  a  foetus  is  deemed  to  constitute  a  part  of 
the  mother's  person,  an  injury  to  it  is  plain- 
ly an  injury  to  her,  as  much  as  an  injury 
to  her  hand  or  arm  would  be.  And  it  would 
seem  to  follow  that  she  has  as  much  right 
not  to  be  harmed  in  the  one  respect  as  in 
the  other.  A  denial  of  that  proposition 
would  be  equivalent  to  an  assertion  that 
the  law  protects  persona  in  the  use  and  en- 
joyment of  some  parts  of  their  physical  or- 
ganisms, but  not  of  all  parts  thereof.  Such 
ft  conclusion  rests  upon  no  logical  basis,  and 
w  supported  by  no  legal  principle.  If,  in 
oonaequence  of  a  blow  inflicted  upon  bla 
person,  a  man  sustains  an  injury  which  may 
reasonably  be  expected  to  produce  a  deform- 
ity,  or  to  impair  his  health,  his  right  to  re- 
cover damages  of  the  negligent  defendant 
for  his  mental  suffering  occasioned  by  the 
prospect  of  such  a  result  is  a  recognized  and 
enforceable  right.  In  Walker  v.  Boston  & 
M.  R.  Co.  71  N.  H.  271,  273,  fll  Atl.  918,  919, 
this  principle  was  applied  in  the  following 
language:  "There  was  evidence  that  the 
plaintiff  was  suffering  from  partial  mental 
disability.  If,  as  the  result  of  mental  dis- 
ability induced  by  the  defendant's  fault, 
the  plaintiff  suffered  from  apprehension  oF 
insanity,  such  suffering  was  an  element  of 
her  damage."    Bnuli  Bleetrie  Ught  ft  P. 


Co.  T.  Simonsohn,  107  Ga.  70,  32  8.  E.  902; 
Sherwood  v.  Chicago  i  W.  M.  Jl.  Co.  82 
Mich.  374,  383,  46  N.  W.  773;  Schmitz  v. 
St.  Louia,  I.  M.  &  S.  R.  Co.  119  Mo.  266,  277, 
23  L.R.A.  250,  24  S.  W.  472.  The  fact  that 
one  of  the  reaults  of  the  alleged  injury  in 
this  case  was  the  deformity  of  the  foetus, 
which  became  the  child's  misfortune  upon 
its  birth,  does  not  prove  that  no  right  of 
the  plaintiff  was  invaded  in  tliis  regard  for 
which  damages  are  allowable.  On  the  con- 
trary, it  shows  that  her  natural  right  to 
the  normal  action  of  her  physical  organs 
in  the  growth  and  development  of  the  foetus 
was  seriously  infringed.  Alabama  G.  S.  R. 
Co.  v.  Hill,  93  Ala.  614,  30  Am.  St.  Rep. 
66,  9  So.  722.  Her  ability  to  be  delivered  of 
a  normal  and  healthy  child  was  jeopardized, 
and  her  grief  and  apprehension  before  the 
birth  on  account  of  what  the  probable  or 
not  unreasonable  effect  would  be  upon  the 
child  ts  not  a  remote  consequence  of  the  al- 
leged negligence  of  the  defendant.  It  wan 
her  right  to  produce  &  healthy  child;  and» 
if,  by  the  defendant's  negligence,  her  en- 
joyment of  that  right  was  diminished  or 
violatetl,  her  mental  distress  for  the  un- 
natural result  to  be  expected  was  an  ele- 
ment of  damage  for  which  she  should  be 
compensated,  as  well  as  her  disappt^ntment 
at  the  birth  of  a  deformed  child. 

In  this  view  of  the  ease,  it  is  unnecessary 
to  consider  or  determine  what,  if  any,  rights 
a  child  tn  ventre  ta  mere  has  for  injuries  re- 
ceived by  it,  which  render  its  existence  after 
birth  painful  and  burdensome.  Whether  it 
may  or  may  not,  after  birih,  maintain  an 
action  on  that  account  (Dietrich  v.  North- 
ampton, 138  Mass.  14,  52  Am.  Rep.  242; 
Gorman  t.  Budlong,  23  R.  I.  169,  65  L.R^. 
118,  91  Am.  St.  Rep.  629,  49  Atl.  704;  Mar- 
sellis  V.  Thalhimer,  2  Paige,  35,  40,  21  Am. 
Dec.  66;  Harper  v.  Archer,  4  Smedes  ft  M. 
99,  43  Am.  Dec.  472;  Allaire  v.  St.  Luke's 
Hospital,  184  111.  359,  368.  48  L.R.A.  225. 
76  Am.  St.  Rep.  170,  56  N.  E.  638;  Bedfonl's 
Case,  7  Coke,  7b;  Trower  v.  Butts,  I  Sim. 
4  Stu.  181;  Wallis  v.  Hodson,  2  Atk.  115, 
117;  ThellusBon  v.  Woodford,  4  Ves.  Jr.  227, 
322;  Doe  ex  dem.  Clarke  v.  Clarke,  2  H.  BI. 
399;  Scruby  v.  Payne,  34  L.  T.  N.  8.  845j 
The  George  &  Richard,  L.  R.  8  Adm.  &, 
Eccl.  466;  Walker  v.  Great  Northern  R. 
Co.  Ir.  Rep.  28  Eq.  69;  2  Wittbaus  ft  B. 
Afed.  Jur.  150-152,  169-161),  is  immaterial 
in  this  case.  The  mother's  right  to  the 
damages  she  suffers  for  the  defendant's 
wrongful  act  in  causing  her  to  bring  forth 
a  misshapen  and  sickly  child,  instead  of  a 
well-developed  'and  healthy  one,  does  not 
depend  on  the  question  whether,  at  the  time 
of  the  injury,  the  foetus  is  deemed  in  law 
a  person,  or  whether,  after  birth,  it  may 
maintain  an  ftctitm  to  recover  for  the  wrong 
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doDe  to  it  before  its  birth.  She  cannot  re- 
cover in  her  own  right  for  the  child's  in- 
juries for  which,  if  it  were  deemed  a  person 
in  law,  it  would  have  a  right  of  action; 
and,  if  it  is  deemed  not  to  be  a  person  at 
the  time  of  the  injury,  but  para  viooerum 
matria  (Bedford's  Case,  supra),  she  suffers 
no  damage  for  its  deformity  merely;  that 
is,  the  fact  alone  tiiat  it  is  deformed  is  a 
misfortune  to  the  child,  for  which  she  is  not 
entitled  to  damages,  unless  it  causes  her  spe- 
cial physical  pain  and  suffering.  Such  dam- 
ages pertain  to  the  child  alone.  The  mother 
is  no  more  entitled  to  them  than  the  father 
is.  Upon  the  birth  of  the  child  the  physic- 
al consequences  of  the  injury  to  it  become 
effective.  From  the  time  of  the  injury  to 
the  time  of  the  birth  the  mother  suffers  no 
physical  damage  merely  because  the  child's 
limbs  are  distorted,  or  because  its  health 
is  impaired.  It  therefore  follows  that  the 
ohild  alone  suffers  damage  on  that  account; 
and,  if  that  damage  is  held  to  be  damnum 
abaqut  injuria,  the  motlipr's  right  thereto 
would  not  be  increased.  If  the  child  cannot 
recover  therefor,  it  does  not  follow  that  she 
can.  In  fact,  there  is  no  legal  connection 
between  their  rights  of  action  for  their  re- 
spective damages.  But,  while  the  injuries 
suffered  by  each  are  distinct  and  independ- 
ent, the  mother's  anxiety  before  the  birth 
of  the  child,  in  view  of  the  reasonable  proba- 
bility that  the  defendant's  act  will  cause  her 
to  produce  an  abnormal  child,  is  peculiarly 
an  element  of  damage  to  her. 

This  result  is  not  in  conflict  with  cases 
cited  by  the  defendant  in  which  it  has  been 
held  that  no  recovery  could  be  had  by  the 
mother  for  the  miscarriage  and  death  of  a 
child.  See  Bovee  v.  Danville,  53  Vt.  183; 
Tunnicliffe  v.  Bay  Cities  Consol.  R.  Co.  102 
meh,  624,  32  UtlA.  142,  61  N.  W.  U;  id., 
107  Mich.  261,  65  K.  W.  226;  Western  U. 
Teleg.  Co.  v.  Cooper,  71  Tex.  507,  1  L.R.A. 
728,  10  Am.  St.  Rep.  772,  9  S.  W.  508;  Haw- 
•kins  V.  Front  Street  Cable  R.  Co.  3  Wash. 
592,  16  LILA.  808,  28  Am.  St.  Rep.  72,  28 
Pac.  1021.  These  cases  do  not  decide  that 
the  mother's  solicitude  consequent  upon  the 
injury  and  before  the  birth  is  not  an  ele- 
ment of  her  damage,  but  that  the  death  of 
the  child  and  her  loss  of  the  comfort  and 
enjoyment  of  the  company  of  a  living  child 
are  too  remote  consequences  to  be  considered 
by  a  jury  in  assessing  her  damages.  I 
Joyce,  Damages,  S  185.  In  Bovee  v.  Dan- 
riUe,  63  Vt.  190,  Uie  decision  is  thus  stat- 
ed: "The  plaintiff  was  entitled  to  recover 
nil  damages  that  were  naturally  and  legit- 
imately consequent  upon  the  negligence  of 
the  town.  If  the  violence  done  her  person 
resulted  in  the  miscarriage,  the  miscarriage 
was  a  legitimate  result  of  such  negligence. 
Any  physical  or  mental  suffering  attending 
17LuRJl.(N^.) 


the  miscarriage  is  a  part  of  it,  and  a  proper 
subject  of  compensation.  But  the  rule  goes 
no  farther.  Any  injured  feelings  following 
the  miscarriage,  not  part  of  the  pain  natu- 
rally attending  it,  are  too  remote  to  be  con- 
sidered an  element  of  damage."  But  injured 
feelings  and  regret  before  the  birth  and 
while  the  mother  is  seeking  to  perform  her 
function  of  childbearing  through  the  organs 
of  her  body  may  be  proper  elements  of  re- 
coverable damage,  for  the  same  reason,  sub- 
stantially, as  led  to  the  holding  by  the  same 
court  in  Qodeau  v.  Blood,  62  Vt.  261,  36  Am. 
Rep.  751,  that  solicitude  occasioned  by  the 
bite  of  a  dog,  including  apprehension  of  hy- 
drophobia, though  the  dog  was  not  shown 
to  have  been  rabid,  were  proper  matters  for 
the  jury's  consideration.  To  the  same  effect 
are  Warner  v.  Chamberlain,  7  Houst,  (Del.) 
18,  30  Atl.  638,  and  Trinity  &  S.  R.  Co.  t. 
O'Brien,  18  Tex.  Civ.  App.  690,  46  S.  W. 
389. 

The  fact  that  the  plaintiff  will  imdoubted- 
ly  suffer  great  disappointment  during  her 
lifetime,  occasioned  by  her  continual  obser- 
vation of  her  child's  deformity  and  its  prob- 
able suffering,  though  in  some  sense  caused 
by  the  defendant's  n^ligence,  is  a  misfor- 
tone  for  which  the  law  can  afford  no  com- 
pensation in  an  action  for  negligence.  If 
the  collision  which  caused  the  injury  both 
to  her  and  her  child  had  occurred  while  she 
was  carrying  the  child  in  her  arms,  it  would 
be  a  novel  proposition  to  urge  that  she 
might  recover  damages  for  her  subsequent 
mental  distress  on  account  of  the  disfigure- 
ment and  ill  health  of  the  child.  However 
severe  the  grief  may  be  of  the  friends  and 
relatives  of  the  victim  of  a  catastrophe, 
they  can  ordinarily  maintain  no  oommon- 
law  action  for  damages  on  that  account. 
The  deformity  of  a  crippled  child  and  its 
suffering  may  be  an  ever-present  cause  of 
disappointment  to  its  parents,  and  their 
lives  may  be  made  miserable  thereby,  but 
they  can  obtain  no  redress  on  that  ground 
against  the  person  whose  negligence  was  the 
cause  of  the  child's  condition.  Hyatt  v. 
Adams,  16  Mich.  180,  107.  The  policy  of 
the  law  requires  that  no  action  be  maintain- 
able for  that  catue.  Black  t.  CarroUton 
R.  Co.  10  La.  Ann.  33,  63  Am.  Dec.  686.  In 
Cowden  v.  Wright,  24  Wend.  429,  35  Am. 
Dec.  633,  it  was  held  that,  in  an  action  of 
trespass  by  a  father  for  assaulting  and 
beating  his  son  per  quod  servitium  amisit,  a 
jury  in  assessing  the  damages  are  not  au- 
thorized to  take  into  account  the  wounded 
feelings  of  the  parents.  It  was  suggested  in 
the  opinion  that  it  might  be  otherwise  If  the 
son  were  not  also  entitled  to  an  action  to 
recover  for  his  mental  suffering.  .  In  Penn* 
sylvania  R.  Co.  v.  Kelly,  31  Pa.  372,  It  was 
decided  that,  when  a  father  brings  an  ac- 
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tion  on  the  case  for  damages  resulting  from 
an  injury  to  his  child,  he  can  only  recover 
compensatory  damages,  to  be  measured  by 
the  loss  of  the  child's  services  and  the  ex- 
pense of  nursing  and  curing  him;  that  he 
cannot  recover  for  hie  lacerated  feelings  or 
disappointed  hopes;  and  that  the  personal 
sufferings  of  the  child  should  not  enter  into 
the  computation  of  the  father's  damages. 
Butler  V.  Manhattan  R.  Co.  143  N.  Y.  417, 
26  LJLA.  46.  42  Am.  St.  Rep.  738,  38  N.  E. 
454;  Galveston  v.  Barbour,  62  Tex.  172,  60 
Am.  Rep.  519;  Flemington  v.  Smithera,  2 
Car.  &  P.  292;  1  Joyce,  Damages,  §  225. 
Such  damages  are  too  remote  and  specula- 
tive to  be  properly  estimated  by  a  jury  up- 
on the  theory  of  strict  compensation  alone 
for  the  consequences  of  a  negligent  act. 
In  cases  where  the  elements  of  malice,  wan- 
tonness, or  wilful  indignity  in  causing  the 
Injury  are  present,  it  may  be  that  a  more 
liberal  rule  of  damages  prevails  (Fay  v. 
Parker,  53  N.  H.  342,  16  Am.  Rep.  270;  Bix- 
by  T.  Dunlap,  50  N.  H.  466,  22  Am.  Rep. 
475;  Barnes  v.  Campbell,  60  N.  H.  27;  Kim- 
ball V.  Holmes,  60  N.  H.  163),  and  that  in- 
jured feelings  indirectly  caused  by  the  de- 
fendant's wilful  act  (Friel  v.  Plumer,  69 
N.  H.  498,  76  Am.  St.  Rep.  190,  43  Atl.  618) 
may  furnteh  a  legitimate  element  of  dam- 
age, while,  in  the  absence  of  evidence  of  in- 
tentional wrong,  they  ought  not  to  be  in- 
cluded in  recoverable  damages.  If,  in  the 
case  at  bar,  the  fact  was  that  the  defend- 
ant maliciously  inflicted  the  injury  upon  the 
plaintiff,  one  of  the  natural  and  intended 
results  of  the  act  would  be  to  cause  the 
plaintiff  great  mental  distress,  not  merely 
on  account  of  the  injury  to  her  and  the 
unborn  child,  but  on  account  of  her  parental 
anxiety  for  the  future  healthfulness  of  her 
child.  It  might  not  be  incorrect  to  say  that 
it  would  be  conclusively  presumed  that  the 
defendant's  purppse  was  to  inflict  upon  her 
the  mental  suffering  she  sustained,  and 
hence  that  he  ought  to  pay  for  it.  But,  if 
the  act  causing  the  injury  ia  merely  a  neg- 
ligent act,  the  recovery  of  compensation  for 
such  remote,  secondary,  and  speculative  In- 
juries could  not  be  justified  upon  that 
ground,  since  a  negligent  defendant  is  an- 
swerable only  for  the  direct,  proximate,  and 
natural  results  of  his  act.  If  a  negligent 
defendant  inflicts  a  violent  blow  upon  the 
person  of  the  plaintiff,  in  consequence  of 
which  the  latter  falls  upon  another,  who 
is  crippled  thereby,  the  sorrow  of  the  plain- 
tiff for  the  suffering  of  the  third  party 
could  not  be  considered  a  proximate  result 
of  the  defendant's  involuntary  act,  for  which 
he  should  be  charged  in  damages.  As  the 
child's  suffering  in  this  case  is  his  misfor- 
tune, the  plaintiff's  regret  on  that  account 
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is  not  a  legitimate  element  of  her  damage 
for  the  mere  negligence  of  the  defendant. 

It  is  not  necessary  to  discuss  at  length  the 
claim  advanced  by  the  plaintiff  and  alleged 
in  her  declaration,  that  she  is  entitled  to  re- 
cover for  the  "pain  and  suffering  and  inabili- 
ty to  labor  of  said  child,"  for  the  obvious 
reason  that  the  child's  peculiar  injuries  af- 
ford it,  if  anybody,  a  right  of  action;  and, 
if  it  should  be  held  upon  consideration  that 
it  cannot  maintain  an  action  for  the  dam- 
ages suffered  by  it  after  its  birth,  it  is 
not  apparent  how  a  right  of  action  therefor 
would  become  vested  in  the  mother.  Jus- 
tice does  not  require  that  she  should  be 
paid  for  the  sufferings  of  the  child,  and  the 
doctrine  of  compensatory  damages  forbids 
it.  Fay  r.  Fftrker  and  Kimball  v.  Holmei, 
supra. 

When  the  declaration  is  amended  in  ac- 
cordance with  the  views  above  indicated, 
the  demurrer  will  be  overruled,  and  the  mo- 
tion denied. 

Case  discharged. 

Peaslee,     did  not  ait.  The  othna  aoa- 

cur. 


KINNBBOTA  SITPREMX!  COUBT. 
GERTRUDE  MORRIS,  Respt, 

T. 

ST.  PAUL  Ciry  RAILWAY  COMPANY, 
Appt. 

(—  Minn.  — ,  117  N.  W.  600.) 

Xegllgence  —  evidence  —  SDfflctencjr. 

1.  In  a  personal- in  jury  action,  the  evi- 
dence considered,  and  held  sufficient  to  bu»< 
tain  Qie  finding  of  the  jury  tiiat  the  defoid- 
uid  was  negl^ent,  and  that  the  plaintiff 
was  not  guilty  of  contributory  negligence. 
Damages  —  Injury  to  woman  —  mlscar- 

rlaiEe, 

2.  When  an  injury  to  a  woman  results 
in  a  miscarriage,  she  is  entitled  to  recover 
auch  damages  as  will  fairly  compensate  her 

Headnotes      Elzjott,  J. 


Case  Kote.  —  Offset  againut  damagem  for 
auffering  from  miaoarr<age,  of  Buffer^ 
ing.  which  would  have  reswUed  frown 
natural  parturition. 

The  question  presented  in  the  foregoing 
case  seems  to  have  been  squarely  passed 
upon  in  but  one  other  reported  case,  and  in 
that  case  the  decision  is  to  the  contrary. 

In  Hawkins  v.  Front  Street  Cable  R.  Oa 
3  Wash.  692,  16  L.RJ1.  808,  28  Am.  St 
Rep.  72,  28  Pac.  1021,  it  was  held  that  im- 
pairment of  health,  and  suffering  growin{f 
out  of  the  death  and  premature  birth  of  the 
child  of  a  pregnant  woman  by  reason  of  in- 
juries negligently  inflicted  upon  her  by  a 
third  persoi^  which  would  not  have  at- 
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for  tbB  pabt  and  luffarbig  oeeaafoDed  by  the 
mifleaTTiage,  but  not  for  the  pain  and  auf- 
fering  occasioned  1^  the  loss  of  the  child. 
Same  —  additional  suffering. 

3.  The  pain  and  suffering  which  the 
mother  would  have  suffered  when  the  child 
was  bom  in  the  natural  course  of  events 
cannot  be  deducted  from  the  pain  and  suf- 
fering occasioned  by  the  miscarriage,  which 
resulted  from  the  defendant's  negligence. 
Same  —  amonnt. 

4.  The  damages  awarded  held  not  so  great 
aa  to  show  passion  and  prejudiea  on  the 
part  of  the  jniy. 

(August  7,  1008.) 

APPEAL  1^  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  defendant's  motion  for  a  judgment 
notwithstanding  the  verdict  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  1^  defendant's  n^ligenee.  Af- 
flnned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  D.  Dwyer  and  W.  R.  Dux- 
bury,  for  appellant: 

Where  a  party  looks  in  the  direction  from 
which  the  car  is  coming  before  passing  upon 
the  tracks,  and  there  is  nothing  to  obstruct 
his  vision,  then  he  must  be  conclusively  held 
to  have  seen  what  his  sense  of  seeing  would 
have  disclosed. 

Wardner  v.  Great  Northern  R.  Co.  96 
Minn.  382,  104  N.  W.  1084;  Kemp  v.  North- 
em  P.  R.  Co.  89  Minn.  139,  94  N.  W.  439; 
Griswold  v.  Great  Northern  R.  Co.  86  Minn. 
67,  90  N.  W.  2;  Sandberg  v.  St.  Ptiiil  &  D. 
R.  Co.  80  Minn.  442,  83  N.  W.  411;  Schnei- 
der T.  Northern  P.  R.  Co.  81  Minn.  383,  84 
N.  W.  124;  Clark  v.  Northern  P.  R.  Co. 
47  Minn.  380,  50  N.  W,  365;  Carney  v.  Chi- 


cago, St.  P.  M.  k  O.  R.  Co.  46  Minn.  EZO, 
48  N.  W.  912;  Brown  v.  Milwaukee  &  St. 
P.  R.  Co.  22  Minn.  16S;  Stallman  v.  Shea, 
99  Minn.  422,  109  N.  W.  824;  Booth,  Street 
Railways,  p.  414,  {  305;  Metz  v.  St.  Paul 
City  R.  Co.  88  Minn.  48,  92  N.  W.  602. 

Recovery  can  be  had  only  for  the  pain 
and  suffering  in  addition  to  wliat  plaintiff 
would  have  endured  at  the  birth  of  the 
child. 

Joyce,  Damages,  S  185;  Western  U.  Teleg. 
Co.  V.  Cooper,  71  Tex.  607,  1  L.R.A.  728,  10 
Am.  St.  Rep.  772,  9  S.  W.  698;  Bovee  v. 
Danville,  63  Vt.  188. 

The  verdict  was  excessive. 

Union  P.  R.  Co.  v.  Milliken,  8  Kan.  647; 
Wright  V.  Southern  Exp.  Co.  80  Fed.  93; 
Woodward  T.  Glidden,  S3  Minn.  108,  2S  N. 
W.  127. 

Mr.  James  R.  Hlckey,  for  respondent: 

It  cannot  be  said,  as  a  matter  of  law, 
that  respondent  was  negligent. 

O'Brien  v.  St.  Paul  City  R.  Co.  98  Mirtn. 
205,  108  N.  W.  805;  Peterson  v.  Minneapolis 
Street  R.  Co.  90  Minn.  52,  95  N.  W.  761  j 
Fonda  v.  St.  Paul  City  R.  Co.  71  Minn.  4S9. 
70  Am.  St.  Rep.  341,  74  N.  W.  166. 

This  is  no  basis  for  a  reversal  on  the 
ground  that  the  respondent  could  have  seen 
tbe  approach  of  the  car  which  struck  her. 

Wharton,  Neg.  420;  Beach,  Contrib.  Neg. 
163;  Hoye  v.  Chicago  A,  N.  W.  R.  Co.  62 
Wis.  666,  23  N.  W.  14;  Farrell  v.  Water- 
bury  Horse  R.  Co.  60  Conn.  239,  21  Atl. 
676,  22  Atl.  544;  Allen  v.  Maine  C.  R.  Co. 
82  Me.  117,  19  Atl.  105;  Bronson  v.  Oakes, 
22  C.  C.  A.  520,  40  U.  S.  App.  413,  76  Fed. 
737;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
417,  36  L.  ed.  486,  12  Sup.  Ct  Rep.  679; 
Ernst  V.  Hudson  River  R.  Co.  36  N.  Y.  9,  90 
Am.  Dec.  761. 


tended  its  birth  at  the  usual  time,  either 
alive  or  dead,  may  be  considered  in  estimat 
ing  the  damages  to  be  awarded  in  such  case. 
In  discussing  the  matter  of  damages,  the 
court  said :  "It  '  is  matter  of  common 
knowledge  that  every  woman  who  is  en- 
ceinte, and  particularly  one  who  is  so  for 
the  first  time,  is  more  or  less  prone  to  nerv- 
ousness and  anxiety,  as  well  as  that  the 
travail  of  childbirth  is  a  time  of  suffering, 
illness,  and  danger;  so  that  it  is  not  just  to 
impose  upon  the  merely  careless  tort  feasor, 
without  previous  knowledge  of  her  condi- 
tion, liability  for  more  of  her  trouble  than 
he  has  actually  caused." 

In  Purcell  v.  St.  Paul  City  R.  Co.  48 
Minn.  134.  16  L.R.A.  203,  60  N.  W.  1034, 
it  was  held  that  a  pregnant  woman  injured 
by  the  negligence  of  a  carrier  was  entitled 
to  recover  to  the  full  extent  of  the  injury 
so  caused*  without  regard  to  whether  she 
was  more  or  less  liable  to  injury  owing  to 
her  condition.  In  this  case,  however,  there 
was  no  discussion  of  the  question  ol  offset 
17L.RJl.(N5.). 


of  the  sufferings  which  would  necessarily 
come  in  the  case  of  natural  parturition. 

In  Bovee  v.  Danville,  53  Vt.  183,  where 
the  plaintiff  was  a  pregnant  woman,  the 
court  stated  broadly  that  she  was  entitled 
to  recover  all  damages  that  were  naturally 
and  legitimately  consequent  upon  the  negli- 
gence of  the  defendant^  but  the  question  in 
this  case  was  whether  mental  suffering  fol- 
lowing the  miscarriage  was  a  natural  and 
legitimate  consequence  of  the  injury,  for 
which  she  oould  recover,  and  the  question 
of  offset  did  not  come  up. 

Cases  involving  merely  the  effect  of  the 
previous  condition  of  the  woman  on  liability 
for  causing  the  injuries  have  not  been  In- 
cluded in  this  note. 

Upon  the  question  of  mental  anguish  as 
an  element  of  damages  for  personal  injuries 
to  pregnant  woman,  see  case  note  to  Pres- 
cott  T.  Robinson,  ante,  694. 

Upon  the  question  of  miscarriage  as  an 
element  of  damages,  see  note  to  TunnielilTe 
V.  Bay  Cities  ConsoL  R.  Co.  32  L.R.A.  148. 
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The  damages  awarded  by  the  jury  in  this 
case  are  not  excessive. 

Shartle  v.  Minneapolis,  17  Minn.  308,  Gil. 
284;  Berger  T.  St.  Paul  City  R.  Co.  95  Minn. 
84,  103  N.  W.  724;  Chicago  v.  Leseth,  43 
111.  App.  480,  affirmed  in  142  111.  642,  32  N. 
E.  428;  North  Chicago  Street  R.  Co.  v. 
Smadratf.  89  III.  App.  411,  affirmed  in  189 
111.  165,  59  N.  E.  627. 

Elliott,  J.,  delirered  the  opinion  of  the 

court: 

While  croflfling  the  street,  the  respondent, 
Gertrude  Morris,  was  struck  by  one  of  the 
appellant's  street  cars  and  severely  injured. 
In  an  action  against  the  railway  company, 
based  on  the  alleged  n^ligenoe  of  the  com- 
pany  in  running  its  car  at  an  excessive  rate 
of  speed  without  keeping  it  under  control 
and  giving  proper  signals,  she  recovered  a 
verdict  for  $4,000.  The  appeal  is  from  an 
order  of  the  trial  court  denying  the  defend- 
ant's motion  for  judgment  notwithstanding 
the  verdict,  or  for  a  new  trial. 

I.  The  question  of  the  defendant's  negli- 
gence was  clearly  for  the  jury.  The  acci- 
dent occurred  at  the  intersection  of  Ray- 
mond and  Langford  avenues,  in  the  city 
of  St.  Paul.  Street  cars  run  on  Langford 
avanne.  Mrs.  Morris,  after  miUcing  some 
pnrehases  at  a  grocery  store,  on  the  north- 
east comer,  started  in  a  southeasterly  di- 
rection diagonally  across  Langford  avenue. 
When  flhe  reached  the  first  ear  track,  the 
north  track,  on  which  cars  run  towards 
the  west,  and  before  stepping  upon  it,  she 
turned  and  looked  partly  behind  her  in  the 
direction  htm  which  a  ear  would  approach 
on  that  track.  She  testified  that  there  was 
no  ear  ilien  in  sight,  hut  that,  as  she 
stepped  up(Hi  the  north  track,  she  saw  a 
ear  approaching  from  the  west  upon  the 
south  track.  This  car  was  coming  on  a 
down  grade  at  a  veiy  high  rate  of  speed, 
and  she  could  not  safely  pass  in  front  of  it. 
She  stopped  &  moment  to  allow  this  east- 
bound  car  to  pass,  and  waa  struck  a  car 
going  west  on  the  north  track.  The  crossing 
was  at  a  place  which  is  approached  by  thi> 
ears  from  botii  directions  on  a  down  grade, 
although  the  grade  is  slightly  upward  a 
short  distance  toward  Raym<»id  avenue  from 
the  east.  Langford  avenue  in  this  vicinity 
forms  a  curve,  bo  that  the  ears  are  not 
visible  in  dther  direction  for  a  very  long 
distance.  The  ears  generally  run  at  a  high 
rate  of  speed.  One  witness  testified  that 
they  usually  ran  at  fully  40  miles  an  hour 
in  tiie  Tidnity  of  the  Raymond  avenup 
crossing,  except  when  slowing  down  for  a 
stt^.  The  de^ndant's  witness  tentified  that 
the  car  was  approaching  at  the  rate  of  W 
miles  an  hour,  and  that  It  slowed  Aown  ns 
it  approached  the  other  car.  Tlie  plaiu- 
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tiff's  witnesses  place  the  speed  much  higher, 
although  their  figures  are  not  very  definite. 
One  witness  testified  that  the  car  which 
struck  Mrs.  Morris  came  down  "on  a  thun- 
dering speed  on  the  curve, — ^joat  went  tear- 
ing  through  the  streets." 

The  serious  question  is  whether  Mrs.  Mor- 
ris exercised  proper  care  for  her  own  safety. 
The  rule  which  makes  it  the  absolute  doty 
of  a  person  approaching  a  railway  crossing 
to  look  and  listen  does  not  apply  to  street 
railway  crossings.  Whether,  under  the  cir- 
cumstances, it  is  the  duty  of  a  person  to 
look  and  listen  for  the  approaching  car,  is  a 
question  of  fact,  and  not  of  law.  But,  when 
a  person  does  look,  he  is  bound  to  see  wliat 
is  clearly  visible  and  be  guided  by  the 
knowledge  thus  obtained.  Mrs.  Morris  tea- 
tified  that  she  looked  east  just  before  she 
stepped  upon  the  track,  and  that  no  ear 
was  then  in  sight.  The  appellant  contends 
that  at  that  time  the  car  which  struck  her 
must  have  been  visible,  and  that  the  phys- 
ical facts  disprove  her  testimony  that  she 
did  not  see  the  car.  The  witnesses  place 
the  distance  at  which  the  car  would  have 
been  visible  at  from  300  to  500  feet,  and  at 
the  rate  at  which  the  car  was  coming  it 
would  have  covered  this  distance  in  a  very 
few  seconds.  There  was  also  some  evidence 
tending  to  show  that  the  view  was  some- 
what obstructed  by  posts,  trees,  and  shrub- 
bery. Mrs.  Morris  testified  positively  that 
she  looked  and  did  not  see  the  car.  Her 
attention  was  directed  principally  to  the 
car  which  was  approaching  from  the  other 
direction,  and,  under  all  these  circumstances, 
it  was  a  question  for  the  jury  to  determine 
whether  she  was  guilty  of  contributory  ne^ 
ligence.  Peterson  v.  Minneapolis  Street  R. 
Co.  80  Minn.  62,  95  N.  W.  751;  Fonda  T. 
St.  Paul  City  R.  Co.  71  Minn.  430,  70  Am. 
St.  Rep.  341,  74  N.  W.  166;  O'Brien  v.  St 
Paul  City  R.  Co.  98  Minn.  206,  208,  108  N. 
W.  805. 

2.  At  the  time  of  the  aeeldent  Mrs.  Mor- 
ris was  pr^nant,  and  the  injury  resulted 
in  a  miscarriage.  The  court  instructed  the 
jury  that,  if  the  plaintiff  was  entitled  to  re- 
cover damages,  they  might  consider  aa  as 
element  thereof  the  mental  and  physical 
pain  which  resulted  from  the  miscarriage, 
but  not  the  mental  anguish  and  suffering 
caused  by  the  loss  of  the  child,  defend- 
ant asked  the  court  to  instruct  the  jury 
that  "the  damages  in  this  case  must  be  lim- 
ited to  such  physical  pain  and  snffering  aa 
was  tlie  direct  result  of  the  aceidoit,  fnd^ 
pendent  of  the  question'  of  the  condition 
of  pregnancy  claimed  on  the  part  of  the 
plaintiff,"  and  that,  "if  you  should  find 
from  the  evidence  that  the  act  complained 
nf  was  negligent,  and  that  the  accident  re- 
sulted in  a  miscarriage,  the  damages  re- 
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bulting  therefrom  most  be  Iwitid  M         ZMOFrm:  z 
damages  for  such  suffering  »md         »         ■»  atiima 
plaintiff  suffered  in  addiikn  to  tu.-         ^sa,  3b> 
would  have  suffered  and  eitdsrvd  o^.  sk  ' 

carried  the  child  to  the  fall  per-jd    It  r 
should  appear  that  there  was  a£  zn^-n-r:. 
or  a^^avated  mental  or  phjucal  ja^         -  £ 
distress  in  connection  with  sa^i.  a:^^^    *'zc  ■ 
ringe,  in  addition  to  what  the  ciciisr  -wr^^  tu^ 
have  suffered  if  the  child  had  ben  tuTn  r  .^h 
the  proper  time,  or  that  her  heaju  izna 
been  impaired  thereby,  then  the  wvua.  »  .zn.  . 
entitled  to  recover  for  such  addi'jnn.  -ms.  zx-  • 
and  suffering  as  she  oidnred.  is.  aadn:a  3e 
to  what  she  would  have  endinvd  m  a 
sequence  of  her  condition.  If  jvz.  tuc  ma: 
the  evidence  that  she  did  not  scf?  XT'  k^-  s 
ditional  pain  from  the  miaearrm?   tpt-  '  -w 
what  she  would  have  safT^r:^  cm:  -av  ■ 
borne  the  child  at  the  exj-iraLtt  or'  ix-  e  b 
period  at  the  proper  time.  u>a.  t-ii-  e-  sr-  — ^ 
entitled  to  recover  anything  ix  -ur  u- 
carriage." 

The  rule  of  damages  for  wtSa.  -Jr  zn^  - 
lant  contends  finds  no  support  a  lie-  j^. 
and  is,  in  our  judgment,  nmnmL  n  Tr=.     ~  ^ 
pie.    It  is  advanced  by  Jot«  a.  m-  — 
on  Damages  ({  185),  but  t*  ntc  wz-rzr-- 
by  the  citations  of  any  aot-i:r — '    V.*j-^    -  - 
U.  Tel^.  Co.  V.  Cooper.  TI  ST 
LJR.A.  728,  10  Am.  St  Eej.  — i.  - 
508,  and  Bovee  v.  DanviUt  S  t-  ii;  . 
by  counsel  for  appellant,      niC  ^  .  ^ 
woman  who  has  suffered  a  mm-na:   c  — 
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the  authoritr  of  Isherwood  H.  L.  Jenkins 
Lumber  Co.  87  Minn.  388.  92  N.  W.  230.  and 
Hall  T.  Austin,  73  Minn.  134,  76  N.  W. 
1121.  The  evidence  of  the  witness  Mar- 
shall with  reference  to  the  speed  at  which 
it  had  been  euatomarjr  to  run  the  trains  in 
that  vicinity  was  not  prejudicial  to  the  de- 
fendant. It  appeared  that,  shortly  before 
July  17th,  when  the  accident  occurred,  the 
time  schedule  on  the  road  had  been  changed 
so  as  to  require  cars  to  run  at  a  higher 
rate  of  speed  at  that  point.  Sforshall  tetti- 
fled  that  before  the  change  the  cars  ordi- 
narily ran  at  from  35  to  40  miles  an  hour, 
unless  a  stop  was  to  be  made  at  the  cross-' 
ing.  In  reply  to  a  question,  the  witness 
stated  that  he  was  referring  to  the  time 
before  the  change  was  made»  but,  as  it  ap- 
peared that  the  rate  was  greater  after  than 
before  the  change,  the  evidence  could  not 
possibly  have  been  legally  prejudicial. 

The  other  asaigoments  of  error  have  been 
examined  and  found  without  merit.  The 
verdict  is  large;  but,  in  view  of  the  nature 
of  the  injuries  and  the  impossibility  of 
measuring  the  damages  in  such  a  case  by 
any  exact  rule,  we  cannot  say  that  it  is  so 
large  as  to  suggest  that  it  is  the  result  of 
passion  and  prejudice  on  the  part  of  the 
jury.  Verdicts  for  similar  amounts  in  such 
cases  have  been  approved  and  sustained. 
Shartle  v.  Minneapolis,  17  Minn.  308,  Gil. 
284;  Berger  v.  St.  Paul  City  R.  Co.  95 
Minn.  84,  103  N.  W.  724;  North  Chicago 
Street  R.  Co.  v.  SmadralT,  89  111.  App.  411, 
affirmed  in  189  111.  166,  59  N.  E.  627. 

The  order  of  the  trial  court  is  therefore 
affirmed. 


NORTH  CAROLINA  SVPRBBfE 

COURT. 

HARRY  STARNES,  by  Next  Friend, 

V. 

ALBION  MANUFACTURING  COMPANY, 
Appt. 

(147  N.  C.  656,  61  8.  E.  525.) 

Child    labor  —  forbidding  —  constitu- 
tional rishts. 

1.  Forbidding  the  employment  of  children 
under  twelve  years  of  age  in  factories  or 
manufacturing  establishments  dora  not  vio- 
late  the  constitutional  rights  of  the  child 
or  its  parent. 

Same  —  Tlolation    of    statute  —  neell- 
fpence. 

2.  Violation  of  a  statute  forbidding  the 
employment  in  a  factory  of  a  child  under 
twelve  years  of  age  is  negligence  per  se. 
NrgliKence  —  proximate  cause  —  Injury 

to  child. 

3.  That  a  child,  when  injured  by  a  ma- 
chine, was  not  actually  performing  the 
duties  to  which  he  had  been  assigned,  but 
UL.R.A.{N.S.) 


had  gone  to  another  floor  on  an  errand  of 
his  own,  does  not  prevent  his  employnoent 
in  the  factory,  contrary  to  the  provisions 
of  a  statute,  being  the  proximate  cause  of 
the  injury. 

(May  6,  1908.) 

APPEIAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Mecklenhuz^ 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  alleged  to 
be  responsible.  Affirmed. 

The  issues  submitted,  and  the  answers 
thereto,  were  as  follows: 

(1)  Was  the  plaintiff  injured  by  the 
negligence  of  the  defmdant,  as  allied  in 
the  complaint? 

A.  Yes. 

(2)  Did  the  plaintilf.  by  his  own  n^i- 
gence,  contribute  to  his  injury  as  allied 
in  the  answer  T 

A.  No. 

(3)  What  amount  of  damages,  if  any,  is 
the  plaintiff  entitled  to  recover  f 

A.  $3,000. 

Messrs.  Burwell  &  Oansler  and  R.  H. 
Hutchison  for  appellant. 

Messrs.  Stewart  A  McRae,  for  appellee: 

JThe  employment  of  a  child  in  violation  of 
the  act  constitutes  negligence  per  «e,  and 
will  make  the  employer  liable  for  alt  in- 
juries sustained  by  the  infant,  whether  in 
the  course  of  his  employment  or  not. 

Ornamental  Iron  &  Wire  Co.  v.  Green, 
108  Tenn.  165,  66  S.  W.  399;  Queen  v.  Day- 
ton Coal  Sl  I.  Co.  96  Tenn.  468,  30  L.R^ 
82,  49  Am.  St.  Rep.  935,  32  S.  W.  460,  ap- 
proved in  Rolin  v.  R.  J.  Reynolds  Tobacco 
Co.  141  N.  C.  300,  7  L.R.A.(N.S.)  335,  63 


Cofte  Note.  ->  OonatituttondlUy  of  eJ^fld- 
labor  laws. 

The  courts  have  with  great  unifonnify 
upheld  laws  looking  towanl  the  protection 
and  welt-being  of  children,  and  prohibiting 
their  employment  in  dangerous  or  immoral 
occupations  and  places.  Such  laws  are  held 
to  be  within  the  police  power  of  the  state, 
and  the  courts  generally  hold  that  the 
legislature  has  full  power  to  fix  the  age  at 
which  a  child  may  be  employed,  and  that  it 
is  to  be  the  sole  judge  as  to  the  necessify  of 
the  law. 

As  was  said  in  Re  Weber,  149  Cal.  398. 
86  Pac.  809,  the  legislative  judgment  in  re- 
gard to  such  regulations  will  not  be  inter- 
fered with  by  the  courts. 

Thus,  in  Re  Spencer,  149  Cal.  396.  117  Am. 
St.  Rep.  139,  86  Pac.  896,  It  was  held  that 
the  provision  of  the  statute  that  no  child 
under  fourteen  years  of  should  be  em- 
ployed in  any  mercantile  institution,  office, 
laundry,  manufactory,  workshop,  restaurant, 
hotel,  or  apartment  house,  or  in  the  distri- 
bution of  merchandise  or  messages,  did  not 
constitute  an  unfair  discri^iinatiott  a{;aiiut 
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&  E.  891;  ICarqnette  Third  Vein  Coal  Co. 
T.  Dieli^  110  ni.  App.  684;  Creech  v.  Wil- 
mington Cotton  Milla,  186  N.  C.  680>  47  8. 
E.  671;  ]&uniIton  v.  Galveston.  H.  &  8.  A. 
R.  Co.  S4  Tex.  6B6;  Hinckley  t.  Horazdow- 
ik7,  133  HI.  359,  8  L.RJV.  490,  23  Am.  St. 
Hep.  ei8,  24  N.  E.  421;  Fit^erald  v.  Alma 
Faznitnn  Co.  131  N.  C.  640,  42  S.  E.  940. 

Brawn,  J.,  deUvered  the  opinion  at  tho 
flonrt: 

It  BMiDB  to  have  been  admitted  that  the 
plaintiff  was  employed  by  defmdant  to 
woric  in  its  eotton  factory,  and  that  he  was 
aasigned  to  the  spinning  room  on  the  sec- 
ond floor;  that  hla  duties  were  to  sweep  out 
the  spinning  room  and  to  make  lianda ;  that 
plaintiff  performed  such  duties  from  Sep- 


tember, 1006,  the  date  of  his  employment, 
until  January  5,  1907,  when  he  was  injured. 
On  that  day  he  went  down  on  the  lower 
floor,  as  he  had  frequently  done  before,  to 
see  his  father,  who  was  running  the  card- 
ing machines.  White  there  plaintiff  got  his 
hand  oaugfat  and  injured  in  the  cylinder  of 
one  of  tlie  machines  in  charge  of  his  father, 
In  endeavoring  to  pick  a  piece  of  cotton  off 
the  o«rd.  At  the  time  his  father  was  some 
20  steps  distant,  tending  another  machine. 
The  plaintiff  introduced  evidence  tending  to 
prove  tiiat,  at  the  date  of  his  injury,  he  was 
not  quite  ten  years  of  age,  and  tliat  wlien 
he  was  hired'to  defendant  by  his  father  the 
defendant's  agmt  and  superintendent  knew 
he  was  under  twelve  years  of  age.  Defend- 
ant offered  evidence  tending  to  contradict 


the  particular  trades  mentioned,  nor  did  it 
unduly  and  without  reasonable  cause  re- 
strict the  right  of  minors  to  work  at  any 
and  every  occupation  in  which  they  might 
wish  to  engage.  And  the  further  clause  in 
the  statute,  that  no  child  under  sixteen 
yean  of  age  should  work  at  any  gainful  oc- 
cupation during  the  hours  that  the  public 
staools  were  in  session,  unless  such  child 
could  read  English  at  sight  and  write  simple 
English  sentences,  or  was  attending  night 
school,  was  a  reasonable  regulation  to  pre- 
vent those  having  control  of  such  children 
from  working  them  to  such  an  extent  as  to 
hinder  them  from  acquiring,  or  endeavor- 
ing to  acquire,  at  least  the  beginning  of  au 
edneation,  before  arriving  at  tm  age  of  six- 
teen; nor  was  a  provision  that  nothing  in 
the  act  should  be  construed  to  prevent  the 
employment  of  minors  at  agricultural,  viti- 
enltnnl,  horticuUvual,  or  domestic  labor 
an  unreasonable  discrimination,  as  the 
character  of  the  exempted  labor  was  a  suffi- 
cient reason  for  the  exemption. 

And  in  Be  Weber,  supra,  the  statute  pro- 
hibited the  employment  of  children  under 
sixteen  in  any  dangerous  or  immoral  occu- 
pation or  business,  or  for  public  entertain- 
ment, etc.,  except  singing  in  churches, 
schools,  and  academies.  The  court  held  that 
this  was  not  an  arbitrary  discrimination  be- 
tween those  who  were  over  that  age  and 
those  who  were  under  it;  nor  did  the  law 
make  an  unfair  discrimination  by  allowing 
the  employment  of  children  as  singers  or 
musiciaju  in  ehurehesf  schools,  and  acade- 
mies. 

And  in  Bryant  v.  Skillman  Hardware  Co. 
(N.  J.  L.)  69  Atl.  23,  it  was  held  that  the 
act  of  March  24,  1904,  which  prohibited  the 
employment  of  children  under  fourteen  years 
of  age  in  factories,  workshops,  mills,  and  all 
places  where  the  manufacturing  of  goods  of 
any  kind  is  carried  <m,  is  not  in  violation  of 
{  1  of  article  1  of  the  state  Constitution, 
which  is  as  follows:  "All  men  are,  by  na- 
ture, free  and  independent,  and  have  cer- 
tain natural  and  unalienable  rights,  among 
which  are  those  of  enjoying  and  defending 
life  and  liberty,  acquiring,  possessing,  and 
protecting  property,  and  ol  pursuing  and  ' 
17  L.BJl.(N.S.) 


obtaining  safety  and  happiness."  The  court 
said:  "The  argument  advanced  under  this 
point  nullifles  the  words  'all  men'  in  the 
section  just  quoted  by  making  them  mean 
'all  minors/  and  ignores  the  entire  mass  of 
legislation  and  jiidicial  decision  that  lias 
grown  up  upon  the  practically  unquestioned 
assumption  that  minors  are  not  men,  and 
that  until  they  become  men  they  are,  as  re- 
gards legislation  aimed  at  their  welfare  and 
protection,  wards  of  the  state." 

So,  in  New  York  v.  Chelsea  Jute  Mills,  43 
Misc.  266,  88  N.  Y.  Supp.  1085.  it  was  held 
that  the  section  of  the  consolidated  school 
law  which  provided  that  it  should  be  unlaw- 
ful for  any  person,  Arm,  or  corporation  to 
employ  any  child  under  fourteen  years  of 
age  in  any  business  or  service  whatever  dur- 
ing any  pari  of  the  term  during  which  the 
public  schools  of  the  district  in  which  the 
child  resided  were  in  session  was  constitu- 
tional and  a  valid  exercise  of  the  police  pow- 
er of  the  state. 

And  a  statute  prohibiting  the  emplt^- 
ment  of  minors  under  the  age  of  sixteen 
over  ten  hours  a  day  or  over  six  days  a 
week,  and  providing  that  such  children 
should  have  at  least  thirty  minutes  for  meal 
time  at  noon,  was  held,  in  State  v.  Shorey, 
48  Or.  396,  86  Pac.  881,  not  to  be  in  conflict 
with  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  nor  with  1  of 
article  1  of  the  Constitution  of  Ore- 
gon, which  reads  as  follows :  "We  de,- 
clare  that  all  men.  when  they  form 
a  social  contract,  are  equal  in  rights." 
Tn  regard  to  the  constitutionality  of  the 
law,  the  court  said:  "It  is  competent  for 
the  state  to  forbid  the .  employment  of  chil- 
dren in  certain  callings  merely  because  it 
believes  such  prohibition  to  be  for  their  best 
interest,  although  the  prohibited  employ- 
ment does  not  involve  a  direct  danger  to 
morals,  decency,  or  of  life  or  limb.  Such 
legislation  is  not  an  unlawful  interference 
with  the  parents'  control  over  the  child  or 
right  to  its  labor,  nor  with  the  liberty  of 
the  child." 

So  in  Ijcnaban  v,  Pittston  Coal  Min.  Co. 
218  Pa.  311,  12  L.R.A.(N.S.)  461,  67  Atl. 
042,  it  was  held  that  the  legislature  might, 
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these  allegations  as  to  age  and  knowledge, 
and  to  prove  that  the  boy  was  taken  in  the 
factory  upon  hie  father's  representations  as 
to  age,  and  under  the  belief  that  he  was 
over  twelve  years  of  age.  In  the  view  we 
take  of  the  case,  it  is  unnecessary  to  con- 
eider  defendant's  first,  second,  and  fourth 
assignments  of  error,  relating  to  exceptions 
to  evidence.  If  the  rulings  of  bis  Honor 
were  erroneous,  they  worked  no  Injury  to 
defendant. 

The  contentions  of  defendant  may  he  sum- 
marized as  follows:  (1)  That  i  3362  of 
the  Revisal  of  1905  is  violative  of  article 
1,  §  17,  of  the  state  Constitution,  as  well 
aa  the  I4th  Amendment  to  the  Constitution 
of  the  United  States, —  (a)  the  act  deprives 
the  citizen  of  his  property  rights  without 
due  proceM  of  law;  (b)  the  act  denies  to 
certain  citizens  the  equal  protection  of  the 
law.  (2)  That  the  court  erred  in  holding 
that  a  violation  of  the  statute,  by  employ- 
ing plaintiff  knowing  him  to  be  under 
twelve  years  of  age,  is  negligence  per  sc. 
(3)  That  the  court  erred  in  refusing  the 
defendant's  prayer  for  instruction  as  fol- 
lows: "Unless  the  jury  are  satisfied,  by 
a  preponderance  of  the  evidence,  that  the 
plaintiff,  at  the  time  of  his  injury,  was  en- 
gaged In  the  work  for  which  he  was  em- 
ployed, then  his  emptoyment,  though  con- 
trary to  law,  wat  not  tiie  proximate  cause 


of  his  injury,  and  the  jury  will  answer  the 
first  issue  'No.'  "* 

The  act  in  question  was  considered  by  thii 
court  in  the  recent  cases  of  Rolin  v.  R.  J. 
Rej-nolds  Tobacco  Co.  141  N.  C.  3.00,  7 
L.R.A.(N.S.}  335,  53  S.  E.  891,  and  Leath- 
ers T.  Blackwell  Durham  Tobacco  Co.  144 
N.  C,  330,  9  LJIjV.(N.S.)  349,  67  8.  E.  11. 
The  constitutionality  of  the  law  was  not 
called  in  question  and  therefore  not  dis- 
cussed in  the  opinion  of  the  oourt.  It  va.fi 
assumed,  and  we  think  correctly  so,  that 
the  law  is  well  within  the  police  power  of 
the  state,  and  violates  none  of  the  funda- 
mental rights  of  the  parent.  We  do  not 
understand  the  learned  counsel,  for  the  de- 
fendant to  deny  to  the  legislature  the  gen- 
eral power  to  regulate  the  employment  of 
children,  but  we  understand  his  argument 
to  be  that  the  act  is  void  because  it  fails 
to  designate  the  kind  of  labor  which  is  pro- 
hibited to  children  under  the  age  fixed  by 
the  statute.  Child-labor  laws  have  been 
adopted  in  nearly  all  the  states  of  this 
Union  and  Canada,  and  are  in  force  in  near- 
ly all  the  governments  of  Europe  and  of 
the  Australian  Continent.  They  are  found* 
ed  upon  the  principle  that  the  supreme  right 
of  the  state  to  the  guardianship  of  children 
controls  the  natural  rights  of  the  parent, 
when  the  welfare  of  society  or  of  the  chil- 
dren themeelres  ctmfllct  with  parental  rights. 


under  its  police  power,  fix  an  age  limit  be- 
low which  boys  mi^ht  not  be  .employed  to 
labor.  And  Inii  decision  was  cited  with  ap- 
proval, and  followed,  in  Stehle  t.  Jaeger  Au- 
tomatic Mach.  Co.  220  Pa.  617,  69  AtT.  1116. 

A  statute  prohibiting  the  employment  or 
exhibition  of  girls  tmder  fourteen  years  of 
age  as  dancers  or  in  theatrical  exhibitions 
was  held,  in  People  v.  Ewer,  141  N.  Y.  129. 
25  L.R.A.  794,  38  Am.  St.  Rep.  788,  36  N.  E. 
4,  not  to  be  invalid  as  taking  away  from 
parents  the  right  to  employ  their  children 
in  any  lawful  occupation,  hut  was  an  exer- 
cise of  the  power  of  the  state  as  parens  pa> 
tria  to  protect  the  physical,  menial,  and 
moral  welfare  of  children. 

Ill  People  V.  Taylor,  124  App.  Div.  434, 108 
N.  Y.  Supp.  798,  although  the  constitution- 
ality of  the  labor  law  was  not  involved,  the 
court  said  that  the  regulation  of  the  anploy- 
ment  of  (Alldren  under  sixteen  years  of  age 
in  factories  was  a  police  regulation  which 
the  legislature  had  full  power  to  enforce. 

In  ColMt  T.  Scott,  80  Pa.  Super.  Ct.  430. 
the  provisions  of  a  statute  which  made  it 
unlawful  to  employ  any  minor  under  six- 
teen years  of  age  inside  of  any  anthracite 
coal  mine,  or  to  employ  any  minor  under 
fourteen  years  in  any  anthracite  coal 
breaker  or  colliery,  or  around  the  outside 
workings  of  any  anthracite  coal  mine,  were 
enforceable  as  a  valid  and  constitutional 
exercise  of  the  police  power;  but  the  court 
held  imconstitutional  a  further  provision  of 
17  L.RJL(N.S.) 


the  statute  which  attempted  to  divide  the 
minors  who  had  reached  the  age  prescribed 
in  the  statnte  into  two  classes,  those  who 
could  furnish  certain  certificates  as  to  date 
of  birth,  baptism,  etc,  and  those  who  could 
not. 

In  the  following  cases  statutes  limiting 
the  hours  that  women  and  children  may  he 
employed  were  upheld:  Com.  v.  Hamilton 
Mfg.  Co.  120  Mass.  383;  Com.  v.  Beatty,  15 
Pa.  Super.  Ct.  5.  In  each  of  these  casea. 
however,  the  alleged  violation  of  the  law 
consisted  in  employing  a  woman  more  tiian 
the  prescribed  hours.  There  would  seem  to 
be  little  question  as  to  the  validity  of  eueh  a 
law  in  reference  to  minors  if  the  court  up* 
holds  it  as  to  women.  Upon  the  general 
(Question  of  the  constitutionality  of  laws 
limiting  hours  of  labor,  see  note  to  People 
V.  Orange  County  Road  Constr.  Co.  65  L.R.A. 
33;  also  case  note  to  People  t.  Williams,  12 
LJtJl.(N.S.)  1130. 

Upon  employment  of  child  in  violation 
of  statute  as  negligence  which  will  sustsin 
an  action  by  the  child  for  personal  injuries, 
see  Rolln  v.  R,  J.  Revnolds  Tobacco  Co. 
141  N.  C.  300,  7  L.R.A.'(N.S.)  335.  53  S.  E. 
891.  And  upon  the  question.  May  one  em- 
ploying a  child  under  the  statutory  age  rely 
on  contributory  negligence  or  assumption 
of  risk  to  defeat  liability  for  personal  in- 
jury sustained  by  the  latter?  see  case  noto 
to  Lenahan  v.  Pittston  Coal  Hin.  Go.  12 
LJl.A.{N.S.)  461. 
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In  this  eountry  their  conatitntionaUl^,  M 
far  u  we  can  ascertain,  hu  never  been  aue- 
eestfulty  assailed.  The  auperrision  and  con- 
trol of  minors  is  a  subject  whidi  has  al- 
ways been  regarded  as  within  the  province 
of  the  legislative  authority.  How  far  it 
shall  be  exercised  is  a  question  of  ex 
pedleney,  which  it  is  the  province  of  tli<> 
legislature  to  determine. 

The  oonstittttional  guaranty  of  the  liberty 
of  contract  does  not  apply  to  children  of 
tender  years,  nor  prevent  legislation  for 
their  proteetlon.  "So  far  as  such  regula- 
tions etmtrol  and  limit  the  powers  of  minors 
to  contract  for  labor,  there  has  never  been," 
says  Mr.  Tiedenian,  "and  never  can  be,  any 
question  as  to  their  oonstitutionality. 
Minors  are  the  wards  of  the  nation,  and 
even  the  control  of  them  by  parents  is  sub- 
ject to  the  unlimited  supervisory  control 
of  the  state."  1  Tiedeman,  State  ft  Federal 
Control  of  Persons  ft  Property,  p.  32S.  An- 
other eminent  writer  says:  "Tba  constitu- 
tionality of  lepslation  for  the  protection  of 
children  or  minors  is  rarely  questioned,  and 
the  Ic^slature  is  conceded  a  wide  discretion 
in  creating  restraints."  "Even  the  oourts 
which  tales  a  Tery  liberal  view  of  Individual 
liberty,  and  are  inclined  to  condemn  pa- 
ternal legislation,  would  etmeede  that  such 
paternal  control  may  be  exercised  over 
childnn,  especially  so  in  the  choice  of  oc- 
cupations, hours  of  labor,  payment  of 
wages,  and  eveiything  pertaining  to  educa- 
tion; and  in  these  matters  a  wide  and  oon- 
sfantly  expuiding  legislative  activity  is  ex- 
ercised." Fieund.  Pol.  Power,  S  269.  We 
do  not  think  the  14th  Amendment  in  any 
way  limits  the  power  (rf  the  state  to  regu- 
late in  good  faith  the  labor  of  minora. 
Spealcing  of  the  scope  of  this  amendment 
and  its  effect  upon  the  police  power  of  the 
states,  the  Supreme  Court  of  the  United 
States  says  fai  Barbier  v.  Connolly,  113  U. 
S.  27,  28  L.  ed.  923.  6  Sup.  Ct.  Rep.  367 : 
"But  nelfher  the  14th  Amendment,  broad 
and  comprehensive  as  it  is,  nor  any  other 
amendment,  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed  its 
police  power,  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  educa- 
tion, and  good  order  the  people."  In  an- 
other case  the  same  tribunal  says:  "This 
court  .  .  .  has,  nevertheless,  with  marked 
distinctness  and  uniformity,  recognized  the 
necessity,  growing  out  of  the  fundamental 
conditions  of  civil  society,  of  upholding 
state  police  r^fulations  which  were  enacted 
in  good  faith,  and  had  appropriate  and  di- 
rect connection  with  that  protection  to  life, 
health,  and  property  which  each  state  owes 
to  her  citlMns."  Patterson  v.  Kentucky, 
97  U.  S.  501,  24  L.  ed.  1116. 

The  statute  we  are  mnnidcring  sppcan  to 
have  been  framed  in  good  faith,  and  for  Uie 
I7LuR.A.(N.8.) 


purpose  of  promoting  the  general  welfare 
by  protecting  minors  from  injury  by  over- 
work, from  liability  to  injury  by  machinery 
in  large  manufacturing  plants,  and  by  facili- 
tating their  attendance  at  schools.  It  is  not 
an  undue  restriction  of  the  right  of  the 
parent  to  the  labor  of  the  child,  aaauminf; 
that  he  has  such  right,  when  opposed  to 
the  general  welfare.  It  does  not  close  to 
him  all  Adds  of  onployment  for  his  child, 
but  only  those  in  factories  and  manufac- 
turing eetablialiinents,  where  the  child  is 
more  likely  to  be  injured  in  health  or  body, 
or  from  his  childish  carelessnesi^  as  in  thin 
case,  than  In  many  otiier  useful  employ- 
ments. In  California  a  statute  prohibiting 
the  employment  of  children  under  fourteen 
years  of  age  "in  any  mercantile  institution, 
office,  laundry,  manufactory,  workshop,  res- 
taurant, or  apartment  house,"  was  held 
not  to  be  In  conflict  with  the  14tb  Amend- 
ment. Re  Spencer,  149  Cal.  396,  117  Am. 
St  Rep.  137,  86  Pac  896.  In  that  sUtute 
tiiere  are  certain  exceptions  and  regulations 
which  are  unneeessafy  to  notlee  a*  tiicy 
do  not  conflict  with  the  principle  decided, 
that  such  l^slatlon  does  not  oome  within 
the  purview  and  scope  of  the  14th  Amend- 
ment, and  is  well  within  the  police  power 
of  the  state.  Hie  right  to  the  labor  of  the 
child  is  not  a  vested  rig^t  in  the  parent, 
nor  is  it  of  any  more  importance  than  thfi 
right  to  control  its  education.  Both  are 
subject  to  the  paramount  power  of  the 
state  when  It  deems  it  necessary  to  exercise 
it  for  the  general  good.  Upon  this  idea, 
compulsory  education  laws  have  been  en- 
acted in  a  large  number  of  states,  and  their 
constitutionality  baa  been  sustahwd  irtiem 
drawn  in  question.  State  v.  Bail«y,  157 
Ind.  324,  59  L.R.A.  485,  61  N.  E.  730; 
Preund,  Pol.  Power,  supra,  I  204. 

As  to  the  second  eontention,  it  is  decided 
squarely  against  the  defendant  In  the  recent 
case  of  Leathers  t.  Blaekwell  Durham  To- 
bacco Co.,  supra,  where  it  is  held  not  only 
that  a  eause  of  action  accrues  to  the  child, 
if  injured,  hut  tiiat  it  is  negligence  per  ae, 
and  not  merely  evidence  of  negligence,  to 
violate  the  statute.  The  writer  can  add 
nothing  to  the  well-considered  opinion  of 
Mr.  Justice  Connor  in  that  case,  and  we 
find  nothing  in  the  well-prepared  brief  of 
defendant  which  induces  us  to  reverse  it. 

This  brings  Us  to  consider  defendant's 
third  contention,  a  matter  not  fully  deter- 
mined in  the  Leathers  Case,  and  which  may 
be  thus  stated:  That  the  plaintiff  cannot 
recover  because  the  employment  of  him,  al- 
though wilfully  and  knowingly  done  in  vio- 
lation of  the  statute,  was  not  the  proxi- 
mate cause  of  his  injury,  inasmuch  as  he 
did  not  receive  the  injury  while  in  the  dis- 
charge of  the  duties  to  which  he  was  a<>- 

signed.    It  is  true  that  the 
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not  engaged  in  performing  tiiB  duties  in  the 
spinning  room,  and  had  gone  to  the  lower 
floor  vhere  the  carding  machines  were,  and 
got  his  hand  caught  in  one  and  badly  cut. 
Under  such  circumstances,  there  are  respect- 
able courts  which  hold  that  the  injury  is 
not  the  proximate  result  of  a  violation  of 
the  statute,  because  not  received  in  per- 
forming the  work  the  child  was  assigned  to 
do,  and  that  therefore  the  employer  is  not 
liable.  We  are  not  impressed  with  the  per- 
suasive authority  of  those  precedents,  and 
are  not  inclined  to  follow  them.  To  do  so 
would,  in  our  opinion,  unduly  restrict  the 
liability  of  the  employer,  and  would  be  con- 
trary to  the  evident  intention  of  the  legis- 
lature. The  act  was  designed  not  only  to 
protect  the  health,  but  the  safety,  of  chil- 
dren of  tender  age,  from  the  indiscretion 
and  carelessness  characteristic  of  immature 
years.  One  who  knowingly  and  wilfully 
violates  its  provisions  is  not  only  guilty  of 
an  indictable  offense,  but  he  commits  a 
tort  upon  the  rights  of  the  child,  and 
should  he  judged  as  a  culpable  wrongdoer, 
and  not  as  one  guilty  of  mere  negligence. 
The  injury  done  the  child  is  a  wilful  wrong, 
and  does  not  flow  from  the  negligent  per- 
formance of  a  lawful  act.  The  distinction 
between  the  two  is  well  stated  by  Mr.  Jus- 
tice Walker  in  Drum  v.  Miller,  136  N.  C. 
208,  65  L.R.A.  890,  102  Am.  St.  Rep.  528, 
47  8.  E.  421.  We  think  that  the  breach  of 
the  statute  constitutes  actionable  negligence 
wherever  it  is  shown  that  the  injuries  were 
sustained  as  a  consequence  of  the  wrongful 
employment  of  the  child  in  the  &ctory  in 
violation  of  the  law.  In  this  case  we  think 
there  is  a  direct  causal  connection  between 
the  unlawful  employment  of  the  plaintiff 
and  the  injuries  sustained  by  him.  By  em- 
ploying this  boy  of  ten  years  in  violation 
of  the  law,  the  defendant  exposed  him  to 
perils  in  its  service  which,  though  open  to 
observation,  he,  by  reason  of  his  youth  and 
inexperience,  could  not  fully  understand 
and  appreciate.  "Such  cases,"  says  Judge 
Cooley,  "must  frequently  occur  in  the  em- 
ployment of  infants."    Torts,  p.  662. 

In  touching  on  the  liability  for  mere  neg- 
ligence, independent  of  a  statute  making 
such  employment  a  crime,  Mr.  Watson  says : 
"The  defendant  will  be  liable  if  negligent 
though  it  is  the  act  of  the  child  injured 
which  is  proximate  to  his  own  injuries,  if 
such  act  is  of  a  character  to  be  expected  of 
a  child  and  in  accordance  with  the  usual 
indiscretion  and  errors  of  judgment  char- 
acteristic of  immature  years."  [Watson, 
Damages  for  Personal  Injuries,  I  114.] 
We  do  not  mean  to  hold  that  the  employer 
violating  the  act  would  be  liable  in  dam- 
ages for  every  fatality  that  might  befall 
the  child  while  in  its  factory.  For  In- 
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stance,  had  the  plaintiff  died  of  heart  dis- 
ease, or  from  a  stroke  of  paralysis,  or  been 
seriously  injured  by  the  wilhil  and  ma- 
licious act  of  a  workman  in  knocking  him 
against  a  machine,  or  injured  from  some 
cause  wholly  disconnected  from  the  un- 
lawful employment,  the  defendant  oould 
not  be  held  liable  in  damages,  simply  on 
account  of  the  employment  in  violation  of 
the  statute.  But  we  do  hold  that  the  em- 
ployment, when  wilfully  and  knowingly 
done,  is  a  violation  of  the  statute,  and  that 
every  injury  that  reasonably  and  naturally 
results  ii  actionable.  In  tlds  case  the  con- 
nection between  the  employment  and  the  in- 
jury is  that  of  cause  and  effect,  and  brings 
the  defendant  within  the  operation  of  the 
statute.  It  had  no  rig^t  to  employ  the  boy. 
While  in  ita  amployment  and  on  it«  prem- 
ises, in  tamoering,  through  ehUdieh  oan- 
lessness  inddent  to  his  years,  with  dan- 
gerous machinery,  he  was  injuried.  Had  he 
not  been  employed  he  would  in  all  prob- 
ability not  have  been  on  ita  premises,  and 
not  exposed  to  the  temptation  to  meddle 
with  dangerous  instruments. 

We  think  the  wisdom  of  such  legislation 
is  strongly  illustrated  by  the  facts  of  the 
present  case.  We  find  very  few  decisions  in 
point,  but  there  are  two  decided  by  the  su- 
preme court  of  Tennessee  which  fully  sua- 
tain  our  views,  and  commend  themselvet 
strongly  by  their  force  of  reason  to  our 
judgment:  Queen  t.  Dayton  Coal  ft  I.  Co. 
96  Tenn.  464,  30  L.R.A.  82,  49  Am.  St.  Rep. 
935,  32  S.  W.  460;  Ornamental  Iron  &  Wire 
Co.  V.  Green,  108  Tenn.  161,  65  S.  W.  399. 

The  judgment  of  the  Superior  Court  ia 
affirmed. 
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8.  J.  DOYLE,  Appt 

(—  K.  P.  — ,  116  N.  W.  529.) 

Agent  —  assamptlon  of  debt  dne  prlnd* 
pal  —  parment. 

1.  The  assumption  by  an  agent  of  a  debt 
due  from  a  third  party  to  Uie  agrat^e  prin* 
cipal,  without  authority  from,  or  ratifica- 
tion by,  the  latter,  does  not  constitute  pay- 
ment. 

Courts  —  power  to  correct  own  error. 

2.  While  an  action  in  which  a  jury  trial 
was  waived  is  atill  pendins  in  the  district 
court,  that  court  has  juriadtction  and  pow- 
er to  correct  its  own  errors,  and  may,  in  the 
exercise  of  its  discretion,  on  notice  and  mo- 
tion, vacate  its  findings  and  judgment,  and 
make  new  findings,  and  enter  a  new  and 
different  judgment. 

(April  30,  1908.) 

Headnotes       Spaldino,  J. 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Foatar  County 
in  platntifTa  favor  in  an  action  brought  to 
recover  a  balance  alleged  to  be  dua  on  an 
account.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  T.  F.  BfcCae,  for  appellant: 
Having  received  the  money  aa  general 
agent  of  the  respondent,  tiie  act  had  the 
■ame  force  and  effect  as  though  the  re- 
spondent had  received  the  aame. 

Gray  v.  Herman,  75  Wis.  453,  6  L.R^. 
691,  44  W.  248;  First  Nat.  Bank  v.  Mc- 
Clung,  7  Lea,  492,  40  Am.  Rep.  66;  Steb- 
bint     Lardner,  2  S.  T>.  127.  48  N.  W.  847. 

Uesirs.  Tamer  *  HFrlsbt,  f(v  respond- 
ent: 

Payment  may  be  made  in  other  things 
than  money  provided  the  parties  so  agree. 

Scott  v.  Gilkey,  49  111.  App.  116;  Cleve- 
land V.  Kothschild,  132  Mich.  625,  94  N.  W. 


CO.  V.  DOYLE.  607 

184;  Lokken  v.  Miller,  9  N.  D.  612,  84  N.  W. 
368. 

At  common  law,  courts  of  record  of  gen- 
eral jurisdiction  have  inherent  power  to 
vacate,  amend,  or  modify  their  judgments 
during  the  term  at  which  rendered. 

17  Am.  &  Eng.  Enc.  Law,  p.  813 ;  23  Cye. 
Law  &.  Froc.  p.  860;  1  Black.  Judgm.  8  305; 
Coughran  v.  Qutcheua,  18  111.  300;  Layman 
V.  Graybill,  14  Ind.  166;  Taylor  v.  Lusk,  9 
Iowa,  444;  Wolmerstadt  v.  Jacobs,  61  Iowa, 
372,  16  N.  W.  217;  State  ex  rel.  Minard  v. 
Sowden,  42  Kan.  312,  22  Pac.  425;  Com.  v. 
Weymouth,  2  Allen,  144,  79  Am.  Dec.  776; 
Taylor  t.  Gribble  (Tex.  Civ.  App.)  33  S. 
W.  765. 

SpaldlnCi      delivered  tiie  oinnion  of  the 

court: 

Action  for  a  balance  due  plaintiff  from 
defendant  on  account.    Defense  full  pay- 


Case  Note.  —  Asaumption   of  debt  by 
agent  aa  payment. 

It  seems  to  be  a  imiversal  rule  that  as- 
sumption of  a  debt  by  an  agent  is  not  pay- 
ment, in  the  absence  of  express  authority 
or  some  general  usage  or  custom  to  that  ef- 
fect. 

Tims,  an  agent  with  general  authority  to 
collect  cannot  bind  his  principal,  in  the  ab- 
sence of  some  general  usage  or  custom,  or 
a  subsequent  ratification,  by  an  agreement 
to  treat  the  cancelation  of  a  debt  due  from  \ 
himself  personally  to  a  debtor  of  the  princi- 
pal, as  payment,  in  whole  or  in  part,  of  the 
tatter's  rlum.  Underwood  t.  Nicholls,  17 
C.  B.  230;  Amett  v.  Glenn,  62  Ark.  253,  12 
S.  W.  497;  Bostiek  v.  Hardy,  30  Ga.  836; 
St.  John  ft  M.  Co.  V.  Comwell,  52  Kan.  712, 
35  Pac.  785;  Merchants  Mut.  Ins.  Co.  v. 
Excelsior  Ins.  Co.  4  Mo.  App.  679 ;  Wheeler 
ft  W.  Mfg.  Co.  V.  Givan,  65  Mo.  89;  Hurley 
V.  Watsnn,  68  Mich.  531,  36  N.  W.  726;  Mc- 
Cormick  v.  Keith,  8  Neb.  143  (where  plain- 
tiff's general  agent  for  the  sale  of  machin- 
ery had  power  to  receive  payment,  and,  in 
c«se  of  doubtful  claims,  to  compromise  by 
accepting  personal  property  in  payment) ; 
Western  White  Bronze  Co.  v.  Portrey,  50 
Neb.  801.  70  N.  W.  383;  Parker  v.  Leech, 
76  Neb.  135,  107  N.  W.  217;  Henry  v.  Mar- 
vin, 3  E.  D.  Smith,  71;  L'Artiste  Pub.  Co.  v. 
Walker,  11  Misc.  426,  32  N.  Y.  Supp.  151; 
Williams  V.  Johnston,  92  N.  C.  532,  53  Am. 
Rep.  428;  Union  School  Furniture  Co.  v. 
Mason,  3  S.  D.  147,  52  N.  W.  671 ;  McAlpin 
T.  Cassidy,  17  Tex.  460  (where  the  agent, 
with  authority  to  promote  extension  of  the 
business  generally,  received  drafts  payable 
to  his  own  creditor) ;  Chattanooga  Foundry 
ft  Pipe  Works  v.  Gorman,  12  Tex.  Civ. 
App.  75,  34  S.  W.  308;  Belton  Compress  Co. 
V.  Belton  Brick  Mfg.  Co.  04  Tex.  337;  Ma- 
\oney  Mercantile  Co.  v.  Dublin  Quarry  Co. 
(Tex.  Civ.  App.)  107  8.  W.  904. 

This  rule  was  applied  in  Scott  v.  Irving, 
1  Bam.  ft  Ad.  605;  Bartlett  v.  Pentland, 
10  Bam.  ft  C.  760;  Russell  T.  Bangley,  4 
17LJLA.(N.8.) 


Bam.  ft  Aid.  395;  and  Sweeting  v.  Pearce, 
9  C.  B.  N.  8.  634, — where  insurance  brokers 
agreed  with  the  underwriters  to  accept  as 
payment  of  their  principals'  insurance  pol- 
icies, premiums  due  from  the  brtAers  totha 
underwriters. 

This  same  mie  was  also  followed  in  Gul* 
lett  V.  Lewis,  8  Stew.  (Ala.)  23;  Craig  t. 
Ely,  5  Stew,  ft  P.  (Ala.)  354;  Cost  v.  Ge- 
nette,  1  Port.  (Ala.)  212;  McCarver  v. 
Nealey,  1  O.  Greene,  360;  Keller  v.  Scott, 
2  Smedee  ft  M.  81;  Chambers  r.  Miller,  7 
Watts,  63;  Wilkinson  v.  Holloway,  7  Leigh, 
277;  Kingston  v.  Kincaid,  1  Wash.  C.  C. 
464,  Fed.  Cas.  No.  7,822,— where  attorneys 
at  law  accepted  credit  on  their  own  debts 
to  the  debtors  of  their  clients  or  some  third 
persons,  in  discharge  of  their  clients'  claims 
the  attorneys  being  treated  as  the  apecial 
agents  of  their  clients,  with  no  implied  au- 
thority to  accept  anything  but  monc^y  for 
the  debts  due. 

In  Barker  v.  Greenwood,  2  Young  ft  C. 
Exch.  414,  a  legal  representative  of  the  cred- 
itor sued  to  recover  the  balance  due  on  a 
debt  from  defendant,  to  which  he  pleaded 
payment  in  that  he  paid  the  creditor's  agent 
partly  in  cash  and  partly  by  writing  off  an 
account  be  had  with  the  a«ent,  the  agent 
himself  being  a  creditor  of  his  principal ; 
but  it  was  held  that,  while  the  payment 
discharged  the  debt,  if  the  facts  were  as 
contended  by  defendant,  yet  the  burden  was 
on  him  to  show  that  the  agent  was  a  cred- 
itor of  his  principal  for  the  amount  set  off, 
which  was  a  question  for  the  master. 

In  Mitchell  V.  Printup,  68  Ga.  676,  plain- 
tiffs sued  to  recover  the  price  of  guano  sold 
to  defendants  by  their  agent,  against  which 
claim  defendants  attempted  to  set  off  goods 
sold  by  them  to  the  plaintiffs'  Agent  for 
his  personal  use,  the  agent  representing  that 
his  principals  owed  him  and  he  had  au- 
thority to  make  such  trade;  but  the  court 
held  that  a  payment  to  an  agent  who  is 
known  to  be  such,  by  releasing  his  own 
debt,  is  not  a  payment  to  the  principal. 

In  Cooney  t.  United  States 
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APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cass  County 
convicting  him  of  the  crime  of  forgery. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Barnett  &  Richardson,  John 
F.  Callahan,  and  W.  S.  lAuder  for  ap- 
pellant. 

Messrs.  T.  F.  McCne,  Attorney  General, 
A.  McGee,  and  B.  D.  Townsend  for  the 
SUte. 

Morgan,  Ch.  J.,  delivered  the  opinion 

of  the  court: 

The  defendant  was  convicted  of  the  crime 
of  forgery  in  the  third  degree,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  the 
period  of  one  year  and  six  months.   The  of- 
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fense  is  charged  in  the  information  to  have 
consisted  in  fraudulently  and  feloniousiy 
uttering  a  certain  road  overseer's  receipt, 
knowing  that  the  same  was  a  forgery,  whidi 
said  receipt  is  in  the  foUowing  words  and 
figures : 

Road  Overseer's  Receipt,  North  Dakota. 
$231.30.  Minot,  Sept.  8,  1904. 

Received  of  the  Great  Northern  Railway 
Company,  two  hundred  thirty-one  30-100 
dollars,  in  full  payment  of  road  taxes  levied 
against  its  property  for  year  1904'  in  road 
district  No.  1  and  2,  township  of  Ross, 
county  of  Ward,  North  Dakota.  Paid  in 
labor  upon  the  public  highways  of  said  road 

district  by  • — •         days  work  by  man  and 

team,  and  —  days  work  by  man.  Wm. 


could  be  made  as  to  the  substance  of  the 
communication,  a  new  trial  should  be  grant- 
ed because  there  should  be  no  communica- 
tion whatever  between  the  judge  and  jury 
except  in  open  court,  and,  when  practicable, 
in  the  presence  of  counsel. 

In  the  following  cases  it  was  held  to  be 
error  for  the  court  to  send  additional  In- 
structions to  the  jury  room  without  the 
consent  of,  or  notice  to,  parties  or  counsel: 
Sommer  v.  Ruber,  183  Pa.  162,  38  Atl.  696; 
Read  v.  Cambridge,  124  Mass.  667,  26  Am. 
Rep.  690  ^thou^  answer  to  jury  admitted 
to  oe  correct) ;  Chicago  ft  A.  R.  Co.  v.  Rob- 
bins,  150  111.  508,  43  N.  E.  332;  Taylor  v. 
State,  42  Tex.  604;  Quinn  t.  State,  130 
Ind.  340,  30  N.  E.  300  (instruction  merely 
as  to  return  of  verdict) ;  Fish  v.  Smith,.  12 
Ind.  563 ;  Fox  v.  Peninsular  White  Lead  ft 
Color  Works,  84  Mich.  676,  48  N.  W.  203; 
Hall  V.  State,  8  Ind.  430  (withdrawing  two 
erroneous  instructions) ;  State  v.  Patterson, 
46  Vt.  308,  12  Am.  Rep.  200  (answering 

Siiestion  as  to  manslaughter  and  sending 
tte  jury  statute  on  the  point;  both  actions 
error)  ;  Norton  v.  Dorsey,  65  Mo.  376  (jury 
called  back  to  court  room,  but  all  others  ex- 
cluded except  deputy  sherifT)  ;  Smith  v. 
McMillen,  10  Ind.  301  (sending  written  in- 
structions, given  orally  at  the  trial). 

It  was  also  held  to  be  error  for  the  judge 
to  answer  questions  sent  by  the  jury  with- 
out the  Gons^t  of  counsel,  without  r^rd 
to  the  nature  of  the  communication,  in 
O'Connor  v.  Guthrie,  11  Iowa,  80;  Johnson 
V.  State,  100  Ala.  55,  14  So.  627;  Hopkins 
V.  Bishop,  91  Mich.  328,  30  Am.  St.  Rep. 
480,  61  N.  W.  902;  State  v.  Alexander,  60 
Mo.  148  (answering  written  question  sent 
by  juror,  and  also  holding  conversation 
with  juror  about  possibility  of  agreement) ; 
Ooode  V.  Campbell,  14  Bush,  75;  Low  v. 
Freeman,  ll7  Ind.  .•i41,  20  N.  B.  242  (im- 
proper, tliougli  answer  given  was  correct) ; 
Kphrley  v.  Shafcr,  92  Hun,  196,  36  N.  Y. 
Supp.  510  {giving  amount  of  plaintiff's 
claim)  ;  Chouteau  v.  Jupiter  Iron  Works,  04 
Mo.  388,  7  S.  W.  467;  Bunn  v.  Growl,  10 
Johns.  239;  Neil  v.  Abel,  24  Wend.  185 
(justice  sent  minutes  of  trial  to  the  jury 
nt  their  request).  In  Coolman  t.  State,  163 
17  L.RJV.(N.S.) 


Ind.  603,  72  N.  E.  568  (in  which  the  judge, 
in  effect,  told  the  jury  that  a  verdict  of 
disagreement  could  not  be  received) ;  and  in 
State  v.  Kiefer,  16  S.  D.  180,  91  N.  W.  1117, 
and  McBean  v.  State,  83  Wis.  206,  53  N.  W. 
407  (in  which  the  judge,  in  effect,  informed 
the  jury  that  he  would  consider  a  recom- 
mendation of  mercy), — it  was  held  that  no 
communication  should  be  had,  though  the 
answers  themselves  in  these  cases  were 
doubtless  prejudicial.  The  same  result  wan 
reached  in  Ruckersville  Bank  t.  Hemphill. 
7  6a.  396;  State  v.  Frisby,  10  La.  Ann. 
143;  and  Chimi  v.  Davis,  21  Mo.  App.  363, 
— ^when  a  juror  left  the  jury  room  and  hel^ 
some  conversation  with  the  judge. 

A  number  of  eases  have  arisen  in  which 
the  judge  has  entered  the  jury  room,  in 
which  such  conduct  has  been  held  reversi- 
ble error. 

Thus,  in  Hurst  v.  Webster  Mfg.  Co.  128 
Wis.  342,  107  N.  W.  666,  the  jury,  after 
deliberating  some  time,  'sent  a  request  to 
have  the  Readings  and  papers  in  the  case. 
The  judge  went  to  the  jury  room,  ami. 
standing  in  the  doorway,  told  them  he  could 
not  grant  the  request,  but  did  inform  theui 
as  to  some  undisputed  figures  and  amounts. 
The  court,  speaking  of  the  rule  that  no 
communication  should  be  had  between  the 
judge  and  jury  after  submission  of  the 
case,  except  in  open  court,  says:  "All  court 
proceedings  shoiud  be  in  the  open;  there 
should  be  no  opportunity  for  the  doing  of 
things  in  a  comer,  nor  should  a  defeated 
party  be  required  to  show  that  such 
a  communication  as  was  here  bad  was  in 
fact  prejudicial.  He  is  entitled  to  have 
his  case  tried  in  open  court  from  start  to 
finish.    There  is  safety  in  no  other  rule." 

Similar  results  were  reached  in  Abbott 
V.  Hockenberger,  31  Misc.  687,  66  N.  Y. 
Supp.  666,  in  which  the  justice  was  asked  if 
verdict  would  carry  costs,  and  answered, 
"Yes;"  Hudson  v.  Stearns,  76  N.  Y.  Supp. 
735,  in  which  the  justice  answered  through 
the  doorway  that  costs  must  follow  the 
judgment;  in  Benson  v.  Clark,  1  Cow.  258,  in 
which  the  justice  went  into  the  jury  room, 
but  did  not  answer  the  question  asked,  and. 
shortly  after,  sent  a  certain  paper  to  the 
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Crowden,  Overseer  of  Highways  in  Road 
District  No.  1  and  2,  Roes  township,  Ward 
county,  North  Dakota. 

In  the  information  it  is  further  alleged 
that  in  the  year  1904  the  Great  Northern 
Railway  Company  was  indebted  to  Ross 
township  in  Ward  county,  North  Dakota,'in 
the  sum  of  $231.30  for  road  taxes  assessed 
flgainutt  its  property  in  said  township  for 
that  year;  that  one  William  Crowden  was 
the  road  overseer  of  said  township,  and  was 
authorized  to  collect  said  taxes  from  said 
company  and  to  receipt  for  the  same,  and 
that  the  defendant  was  authorized  by  said 
Great  Northern  Railway  Company  to  pay 
said  road  taxes  by  doing  work  upon  the 
bighways  of  said  township  pursuant  to  a 


contract  bi'twocn  liiiii  and  said  railway  com- 
pany, under  the  terms  of  which  the  said 
company  agreed  to  pay  said  defendant  the 
amount  of  said  taxes  upon  presentation  to 
said  company  of  the  rood  overseer's  receipt 
for  the  full  ajnount  of  said  taxes.  Upon 
this  appeal,  there  are  many  assignments  of 
error,  as  the  trial  was  a  protracted  one. 
Tlie  appellant,  however,  bas  argued  only 
five  asHignments  of  error,  and  we  will  only 
dispose  of  those  that  have  been  argued  iu 
the  brief.  Upon  the  trial  the  defendant  ad- 
mitted that  the  name  of  William  Crowden, 
or  William  Crowder,  as  it  is  sometimes 
spoken  of  in  the  evidence,  was  not  signed 
to  said  receipt  by  said  Crowden  or  Crow- 
der, but  that  the  same  was  signed  thereto 
by  the  defendant  himself,  or  by  his  office 


jury  at  their  request,  both  acts  being  held 
reversible  error;  Havenor  v.  State,  125  Wis. 
444,  104  N.  W.  116,  in  which  the  judge 
stepped  to  the  door  of  the  jury  room,  and, 
being  asked  a  question,  told  the  jury  he 
could  not  answer  it,  but  that  the  point  was 
covered  by  his  charge;  Kirk  v.  State,  14 
Ohio,  511,  in  which  one  of  the  associate 
judges,  on  request  of  the  others,  went  to  the 
jury  room  during  adjournment  and  ezpla'ned 
the  charge  to  them,  it  being  held  that  this 
violated  the  constitutional  right  to  a  pub- 
lic trial ;  Ducate  v.  Brighton,  133  Wis.  628, 
114  N.  W.  103  in  which  the  judge  went  to 
the  jury  room,  taking  the  stenographer  to 
report  all  that  was  said,  and  aonu&aced 
that  the  sheriff  would  take  them  to  supper, 
and  cautioned  them  as  to  their  conduct 
while  at  the  meal;  High  t.  Chick,  81  Hun, 
100,  1  N.  Y.  Anno.  Gas.  1,  30  N.  Y.  Supp. 
652.  in  which  the  jury  was  left  to  deliber- 
ate in  the  trial  room,  and  the  court  said  the 
terror  could  have  been  avoided  by  the  justice 
announcing  the  court  open  and  inviting  the 
attorneys  in;  Hobcrg  v.  State,  3  Minn.  26S!, 
Gil.  181,  in  which  the  judge  merely  in- 
formed the  jury  that  they  should  come  into 
open  court  if  they  wanted  further  instruc- 
tions (see  Oswald  v.  Minneapolis  ft  N.  W. 
R.  Co.  29  Minn.  6,  11  N.  W.  112,  and  Helra- 
brecht  v.  Helmbrecht,  31  Minn.  604,  18  N. 
W.  449,  for  modifications  of  this  case) ; 
Gibbons  V.  Van  Alstyne,  29  N.  Y.  S.  R.  461, 
9  N.  Y.  Supp.  156,  in  which  the  justice  en- 
tered the  jury  room,  but  nothing  was  shown 
as  to  there  being  any  conversation  with  the 
jury;  Valentine  v.  Kellcy,  54  Hun,  78,  20 
N.  Y.  S.  R.  481,  7  N.  Y.  Supp.  184,  in  which 
a  justice  merely  suggested  to  the  jury  that 
they  try  to  agree  on  »  verdict,  no  parttali- 
ty  or  coercion  being  shown;  Watertown 
Bank  ft  Loan  Co.  v.  Mix,  51  N.  Y.  558,  in 
which,  by  direction  of  the  judge,  a  written 
statement  of  the  stenographer  that  a  cer- 
tain question  was  not  asked,  was  sent  to  the 
jury  room;  Crabtree  v.  Hagenbaugh,  23  111. 
.149,  76  Am.  Dec.  694,  and  Stager  v.  Har- 
rington, 27  Kan.  414,  in  which  it  was  held 
error  for  the  jujdge  to  enter  the  jury  room, 
and  that  in  such  cases  the  court  will  not 
inquire  into  the  effect  of  such  entry;  People 
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r.  Linz<^,  79  Hun,  23,  61  N.  Y.  S.  R.  240, 
29  N.  Y.  Supp.  660,  in  which  the  judge,  in  an- 
swer to  a  question  by  a  juror  as  to  what  ,  the 
charge  was  against  the  defendant,  answered 
"petit  larceny;"  lister  v.  Hays,  14  Tex.  Civ. 
App.  643,  38  S.  W.  52;  SUte  v.  Bland,  9 
Idaho,  796,  76  Pac.  780;  People  v.  Bowers, 
111  N.  Y.  Supp.  623,  in  which  the  judge 
answered  the  question  as  to  the  nature  of 
the  offense  and  the  punishment.  In  Danes 
▼.Pearson,  6  Ind.  App.  466,  33  N.  E.  976, 
the  court  said:  "An  act,  a  sentence,  or  a 
word,  from  the  presiding  judge,  may  exert 
a  controlling  influence  on  Uie  verdict.  It  is 
for  these  reasons  that  a  communication  by 
the  judge  to  the  jury  stands  on  a  different 
basis  from  that  of  another  person,  and,  for- 
a  like  reason,  the  law  should  throw  a  higher 
degree  of  circumspection  around  sucA  com- 
munications." 

In  the  following  case*,  however,  the- 
courts,  while  not  encoun^iug  the  prac> 
tice  of  the  judge  communicating  with 
the  jury  or  entering  the  jury  room  for 
any  purp<we,  refuse  to  grant  a  new  trial, 
it  appearing  that  no  prejudice  result- 
ed' or  could  have  resulted:  Moseley  v. 
Washburn.  165  Mass.  417.  43  N.  E.  182,  in 
which  the  judge  answered  a  written  ques- 
tion as  to  the  date  from  whidi  to  cranpute 
interest,  it  having  been  covered  in  the  orig- 
inal instruction;  State  v.  George,  8  Rnb. 
(La.)  636,  in  which  the  judge  went  to  the 
jury  room  to  read  the  testimony,  taken  in 
his  own  handwriting  so  illegibly  that  tho 
jury  could  not  read  it,  and,  later,  returned 
at  the  request  of  the  jury  and  wrote  out 
the  verdict, — while  the  case  was  reversed 
on  other  grounds,  the  court  said  that  these 
irregularities  might  not  vitiate  the  verdict 
in  themselves  inasmuch  as  it  did  not  ap- 
pear that  the  judge  participated  in  the  de- 
liberations of  the  jury;  Galloway  v.  Corbitt, 
52  Mich.  460,  18  N.  W.  218,  in  which  the 
judge  entered  the  jury  room  and  answered 
a  question, — while  the  court  said  the  action 
was  highly  improper,  it  refused  to  reverse 
the  case  because  the  error  was  harmless; 
Rafferty  v.  People,  72  III.  37;  State  v.  Row- 
ell,  76  8.  C.  494,  60  S.  R.  23,  in  which  a 
juror  came  to  the  judge  in  theniwurt^ro»m 
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clerk  under  his  instructions.  On  the  trial 
the  state,  under  objection,  was  permitted 
to  show  that  numerous  other  receipts  of  a 
similar  nature  to  the  one  set  forth  in  the 
information  had  been  uttered  by  the  de- 
fendant. These  recrapts  were  for  taxes  in 
different  road  districts  and  for  different 
amounts,  and  some  of  them  purported  to 
liave  been  receipts  for  road- taxes  from  the 
Great  Northern  Railway  Company,  and  some 
of  them  purported  to  be  receipts  for  road 
taxes  from  the  Soo  Railway  Company.  The 
introduction  of  these  other  receipts  is  stren- 
uously claimed  to  have  been  erroneous  and 
prejudicial;  and  the  question  presented  on 
that  assignment  is  one  of  the  main  ques- 
tions argued  on  the  appeal. 
The  contention  of  the  state  is  that  such 

and  apoke  privately,  but  the  judge  at  once 
stated  what  was  asked,  and  gave  his  answer 
openly;  Com.  v.  Jenkins,  Thatcher,  Crim. 
Cas.  118,  in  which  the  jury  sent  a  note  to 
the  judge  asking  advice,which  the  judge  did 
not  answer,  but  directed  the  officer  to  read 
a  part  of  the  opinion  in  Sargent  v.  Roberts, 
to  the  effect  that  no  communication  should 
take  place  between  the  judge  and  jury, — 
tlie  court  saylnff  this  was  not  error  because 
the  communication  did  not  relate  to  the 
case  under  consideration;  Smith  v.  Hoi- 
«omb,  90  Mass.  S52,  in  which  it  was  held 
that  sending  a  paper  to  ttie  jury  which  had 
accidentally  been  left  behind  was  not  such  a 
communication  as  must  be  made  in  open 
court;  Com.  v.  Heden,  102  Mass.  621,  39  N. 
E.  181,  in  which  it  was  held  not  error  for 
the  judge  to  send  word  to  the  jury  that  tbey 
might  seal  their  verdict  and  separate;  Ma- 
honoy  v.  Decker,  18  Hun,  360,  in  vhieli  the 
judge  answered  a  written  communication 
from  the  jury,  and  later,  when  the  jury  re- 
turned unable  to  agree,  informed  counsel 
as  to  the  former  communication,  no  objec- 
tion being  made,  and  the  jury  being  sent 
back;  Gandolfo  v.  State,  11  Ohio  St.  114,  in 
which  it  was  held  not  improper  for  the 
court  to  send  the  statutes  to  the  jury,  call- 
ing their  attention  to  sections  relating  to 
homicide;  Martin  v.  Petty  (Tex.  Civ.  App.) 
79  S.  W.  878,  in  which  the  court  entered 
the  jury  room  and  withdrew  an  improper 
charge;  State  use  of  Grabinsky  v.  Smit,  20 
Mo.  App.  50,  in  wliich  it  was  held  not  error 
for  the  judge  to  give  a  correct  answer  to  a 
written  question  from  the  jury;  People  v. 
Fickert.  26  Misc.  112,  66  N.  Y.  Supp.  1090, 
In  which  the  justice,  on  being  sent  for 
the  jury,  went  to  their  room  and  asked  if 
they  had  agreed,  hut,  on  being  informed 
that  they  had  not,  but  wished  instructions, 
he  stated  he  had  no  right  to  be  in  their 
presence  until  they  hnd  acreed.  and  with- 
drew; People  v.  Moore,  50  liun.  356,  3  N.  Y. 
Supp.  159,  in  which  the  judpp,  in  answer  to  a 
question  as  to  the  form  of  the  verdict  ans- 
wered, "Guilty  or  not  guilty,"  it  affirmatively 
appearing  that  nothing  else  occurred;  State 
T.  Nash,  51  S.  C.  319.  28  S.  K.  946.  in  which 
It  was  said  that,  while  the  judge  should  not 
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evidence  was  proper  as  hearing  upon  the  in- 
tent with  which  the  defendant  uttered  the 
receipt  in  question.  The  statute  which  it  is 
claimed  was  violated  in  tliis  case  provides 
that  the  uttering  of  the  forged  instrument 
or  receipt  must  have  been  done  with  intent 
to  defraud.  It  therefore  follows  that,  if 
Crowder  authorized  the  defendant  to  sign 
his  name  to  ssid  receipt  upon  receipt  of 
the  money,  no  offense  would  be  committed 
in  uttering  it  by  presenting  It  to  the  rail- 
way company  in  order  that  he  might  be  re- 
imbursed, as  provided  for  by  bis  contract 
with  the  railway  company.  As  has  been 
seen,  this  contract  provided  that  the  defend- 
ant was  to  be  paid  by  the  company  a  cer- 
tain proportion  of  the  amount  assessed 
against  it  in  any  township  upon  presenting 

enter  tlie  jury  room,  it  was  not  necessarily 
error  for  a  mof^strate  to  do  w  for  the 

purpose  of  complying  with  the  jury's  re- 
quest for  further  instructions,  they  liv- 
ing been  left  in  the  trial  room;  Denison  v. 
State,  49  Tex.  Crim.  Rep.  426,  93  S.  W.  731, 
in  which  the  judge,  oa  going  into  the  jur>' 
room  to  get  a  blank,  was  asked  the  mean- 
ing of  a  word  used  in  the  charge,  and  re- 
ferred the  jnry  to  the  dfctionaiy;  Priest  t. 
State  (Tex.  Crim.  App.)  34  S.  W.  611,  in 
which  the  judge  went  to  the  jury  room  to 
ascertain  if  they  would  soon  agree  on'a  ver- 
dict,— though  it  was  held  not  error,  the 
court  recommended  that  in  such  eases  the 
jury  be  brought  into  open  court;  Cartwright 
V.  State,  12  Lea,  620,  where  the  judge  went 
to  the  jury  room  and  told  the  jury  he  was 
going  home,  and,  if  they  wanted  him,  they 
could  send  for  him, — the  court,  though  re- 
fusing to  reverse  the  ease  because  no  injury 
conld  have  resulted,  said  that  strictly  the 
judse  had  no  right  to  enter  the  jury  room 
and  there  speak  to  thejury  about  the  case ; 
Keeler  v.  Lockwood,  Hill  &  D.  Supp.  137, 
in  which  the  jury  sent  for  the  justice,  who 
went  into  tlie  jury  room  supposing  the 
parties  would  follow,  but,  on  seeing  that 
they  did  not,  refused  to  give  tlie  instruc- 
tions, and  asked  the  jury  further  to  eon- 
sider  the  ease:  Kerr  v.  Hammer,  39  N.  Y. 
S.R.  708,  16  N.  Y.  Supp.  606,  in  which  the 
judge  went  to  the  jury  room  to  secure  n 
paper,  and,  on  being  asked  if  the  jury  couM 
have  the  evidence,  answered  "No,"  and  re- 
fused to  answer  other  questions  without  the 
parties  being  present;  McCutchen  lo- 
gins, 109  Ala.  467,  19  So.  810,  in  which 
the  court  said  that  an  objection  on 
the  ground  that  the  judge  entered  th:' 
jury  room  on  request  of  a  juror,  but 
hold  him  he  would  not  discuss  the 
case  except  in  the  presence  of  the  whole 
jury  and  counsel,  ivas  frivolous;  Ayrhart  v. 
Wilhelmy,  136  Iowa,  200,  112  N.  W.  782. 
in  which  the  judge  was  called  to  the  jury 
room  and  asked  several  questions,  but  did 
not  answer  them;  Horrman  v.  Neuman,  15 
Misc.  449,  72  N.  Y.  S.  R.  670.  37  N.  Y.  Supp. 
199,  in  which  the  jury  sent  two  written 
questions  regardinrr  the  9*B(y^^,^J$b  the 
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and  turning  oTer  to  it  a  valid  receipt  from 
the  proper  township  officer  that  the  road 
taxes  aasesBcd  against  said  railway  com- 
pany had  been  fully  paid  by  work  upon  the 
highways  of  said  township  in.  compliance 
with  the  statute  permitting  such  taxes  to 
be  liquidated  in  such  manner.  The  conten- 
tion of  the  state  is  that  the  Crowder  receipt 
was  forged  and  presented  to  the  railway 
company,  and  the  money  drawn  thereon 
with  intent  to  defraud  the  company.  The 
defendant's  contention  is,  as  stated  before, 
that  Crowder  autliorized  him  to  sign  the 
receipt,  and  that  he  drew  the  money  there- 
on  in  good  faith,  and  without  any  fraudu- 
lent intent  Whatever.  The  trial  court  ad- 
mitted evidence  that  the  defendant  had 
drawn   money   from  the  Great  Northern 


Railway  Company  upon  presentation  of  re- 
ceipts purporting  to  have  been  signed  by  the 
road  overseers  of  other  townships  in  Ward 
county.  These  other  receipts  were  in  like 
terms  with  the  receipt  described  in  the  in- 
formation, excepting  as  to  the  date,  the 
name  of  the  township,  the  amounts,  and 
the  names  of  the  pei-sons  purporting  to 
have  signed  the  same  as  road  overseers; 
and  some  of  the  receipts  were  for  the  tax- 
es assessed  against  the  Soo  Railway  Com- 
pany. The  contention  of  the  state  as  to 
some  of  the  receipts  not  described  in  the 
ihformation  is  that  they  were  signed  by  the 
road  overseers,  but  the  amounts  were 
changed  and  miscd  after  they  were  signed. 
From  these  facts,  it  is  manifest  that  the 
question  of  the  defendant's  intrat  in  utter- 


judge  indorsed  that  he  had  no  further 
charge  to  make;  Thayer  v.  Van  VIeet,  5 
Johns.  Ill,  in  which  the  justice,  on  re- 
quest of  the  jury,  went  to  their  room,  and, 
on  being  asked  if  they  could  add  to-  plain- 
tiff's claim,  answered,  "No;"  Bowring  v. 
Wabash  R.  Co.  90  Mo.  App.  324,  in  which 
tlie  judge  made  inquiries  of  the  jury  as  to 
whither  they  had  or  could  agree  <»i  a  ver- 
dict 

Other  cases  seem  to  indulge  a  presumption 
in  favor  of  the  propriety  of  the  trial  court 
action  and  sustain  the  verdict  unless  preju- 
dice is  shown,  or  at  least  probable.  The  strong- 
est case  of  this  kind  is.  Philips  t.  Com.  IS 
tiratt.  485,  in  which  the  judge  took  tem- 
porary charge  of  one  juror  while  he  was 
separated  from  the  others  because  of  illness. 
In  speaking  of  the  judge  as  custodian  of 
the  jury,  the  court  says:  "Instead  of  its 
being  said,  he  is  the  last  man  who  should 
have  charge  of  a  jury,  he  is  the  first  and 
best,  and  the  very  one  to  wbom  the  charge 
is  confided  by  law."  As  to  the  presence  of 
the  judge  with  a  juror  creating  presump- 
tion of  prejudice,  the  court  says:  "Far  dis- 
tant be  the  evil  day  when  corruption  shall 
have  so  soiled  the  bench  and  tainted  the 
strums  of  justice  as  that  the  accidental  or 
necessary  presence  of  the  judge  with  a  juror 
shall  not  be  received  as  a  fair  presumption 
that  no  wrong  was  done  or  permitted,  but, 
oil  the  contrary,  shall  be  accepted  as  proof 
of  tampering!  When  that  state  of  opinion 
shall  prevail,  all  respect  for  the  courts,  nil 
confidence  in  the  administration  of  justice, 
all  reverence  for  authority,  will  have  for- 
emen that  department  of  the  public  service, 
usually  deemed  the  last  and  best  bulwark 
of  public  virtue  and  morals." 

In  Buntin  v.  Danville,  93  Va.  200,  24  8. 
E.  830,  the  judge  answered  a  question  of 
the  jury,  both  question  and  answer  being  in 
writing,  without  informing  counsel,  who 
were  in  court  engaged  in  another  case.  The 
court  said  that,  while  the  better  practice 
is  to  apprise  the  counsel  of  any  question 
asked  by  the  jury,  that  may  affect  the  case, 
inasmuch  as  Uie  answer  correctly  stated  the 
law,  and  the  verdict  was  plainly  right,  the 
irregulM-ity  would  not  vitiate  the  verdict. 
17  LJLA.(1T.8.) 


In  State  v.  Olds,  106  Iowa,  110,  70  N.  W. 
044,  in  which  the  judge  entered  the  jury 
room  and  had  some  conversation  with  part 
of  the  jury,  the  court  sustained  the  verdict 
inasmuch  as  it  was  not  shown  that  any- 
thing was  said  or  done  prejudicial  to  the 
defendant 

In  Helmbrccht  v.  Helmhrecht,  31  Minn. 
504.  18  N.  W.  440,  in  which  it  appeareil 
that  the  judge  went  to  the  jury  room  and 
remained  there  about  one  minute,  nothing 
being  shown  that  any  communication 
passed,  the  court,  in  holding  that  this  was 
not  reversible  error,  said:  'HA^betfaer  alleged 
misconduct  of  this  nature  ia  sufiicient  to 
require  a  verdict  to  be  set  aside,  must  de- 
pend upon  the  facts  of  the  particular  case, 
•nd  whether  there  appears  to  be  reasonable 
ground  to  believe  that  a  party  is  prejudiced 
thereby.  In  this  case  the  intrusion  was  but 
temporary  and  apparently  casual,  and  there 
t!i  no  reason  to  believe  that  any  prejudice 
was  caused  to  the  defendant's  rights.  The 
prevailing  party  ought  not,  therefore,  to  be 
punished  by  setting  ^side  a  verdict  for  the 
inadvertent  act  or  irregular  conduct  of  an 
oBicer  or  other  person,  with  which  he  is  in 
no  wise  connected,  unless  there  is  good 
cause  for  believing  that  the  opposite  party 
is  injured."  This  case  and  the  case  of  Os- 
wald V.  Minneapolis  ft  N.  W.  R.  Co.  29 
Minn.  6,  1!  N.  W.  112,  modify  the  stricter 
rule  laid  down  in  Hoberg  v.  State,  3  Minn, 
202,  Gil.  181. 

In  People  v.  Kelly,  94  N.  Y.  626,  in  which 
the  judge  answered  a  written  communica- 
tion from  the  jury,  it  not  appearing  what 
the  communication  was,  the  court,  while 
holding  that  the  question  was  not  proper- 
1  y  rai  sed  by  affidavit,  i  mpl  ied  that  the 
harmful  nature  of  such  communication 
should  be  shown,  saying  that  the  presump- 
tion is  that  there  was  no  violaUon  of  duty 
on  the  part  of  the  court. 

In  Gillette  v.  Jackson,  9  Jones  ft  S.  308, 
in  which  a  question  was  sent  by  the  jury 
which  the  judge  answered  in  writing,  but' 
appellant  failed  to  show  what  the  answer 
was,  the  court  held  tlwt,  in  the  absence 
of  a  showing  to  the  contrary,  the  answer 
is  presumed  to  be  proper  and  without 
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ing  the  receipt  Bet  forth  in  the  Information 
became  an  important  one  at  the  trial.  As 
the  signing  of  Crowder's  name  to  the  re- 
reipt  and  the  uttering  of  it  Icnowing  that 
it  had  not  been  Bigned  hy  Orowder,  but  by 
the  defendant  himself,  were  admitted  by 
the  defendant  at  the  trial,  tlie  question 
whether  Crowder  bad  authorized  the  de- 
fendant to  sign  his  name  to  the  receipt,  and 
the  defendant's  intent,  were  the  only  ques- 
tions  that  were  iu  isHUe  before  the  jury. 

By  admitting  the  signing  and  uttering  of 
the  receipt,  the  defendant  did  not,  of  course, 


admit  as  a  fact  that  the  uttering  of  the  re- 
ceipt was  with  a  fraudulent  intent.  Wheth- 
er this  was  done  fraudulently  or  In  good 
faith  was  not  and  is  not  ordinarily  in  such 
eases  capable  of  proof  by  direct  evidence; 
nor  would  it  necessarily  follow  that  tiie 
defendant  uttered  the  receipt  fraudulently, 
although  the  Jury  may  have  been  justified 
by  the  OTidcnce  in  finding  ^at  the  defend- 
ant was  not  authorized,  as  a  matter  of  fact, 
to  sign  Crowder's  name  to  the  receipt.  The 
legal  inference  that  a  person  is  presumed  to 
intend  tlie  natural  consequences  of  his  acts. 


injury  to  the  party,  and  said  that  com- 
mnnications  from  the  court  to  the  jury  are 
often  of  a  kind  which  should  not  be  mada 
known  to  the  bar,  as  in  this  case,  in  which 
the  question  was  as  to  whether  the  jury 
rould  And  for  plaintiff  tor  925,000  when 
only  $5,000  was  claimed. 

A  similar  statement  was  made  in  Gold- 
smith V.  Solomons,  2  Strobh.  L.  20fi,  in 
which  the  foreman  held  communication 
with  the  judge  as  to  the  form  of  verdict, 
and  the  court  says:  "The  intercourBe  be- 
tween the  jury  and  the  bench  is  in  many 
respects  very  confidential.  Often  the  com- 
munications from  the  jury  are  of  that  kind 
which  ought  not  to  be  communicated  to  the 
Itar.**  The  court  expressly  disapproves  of 
Sargent  t.  Roberts,  saying  that  the  doctrine 
of  that  case  is  "pushing  judicial  coyness 
to  the  veiy  verge  of  mere  prudery." 

Hart  V.  Lindley,  50  Mich.  20,  14  N.  W. 
682,  was  a  summary  proceeding  before  a 
circuit-court  commiasioner.  The  commis- 
sioner, on  request  of  the  juiy,  went  to  their 
room  and  told  them  he  could  give  them  no 
Instructions.  The  court  said,  there  can  be 
no  presumption  that  his  visit  did  any  harm, 
especially  as  the  jury  could  not  well  have 
reached  a  different  conclusion. 

In  New  Hampshire  the  doctrine  of  Bar- 
gent  V.  Roberts  is  expressly  repudiated, 
the  courts  of  that  state  holding  that  it  is 
proper  for  the  court  to  communicate  with 
the  jury  at  their  request,  and  give  them 
additional  instruction  on  the  law,  in  the 
absence  of  counsel,  though  such  communi- 
cations should  be  in  writing  and  returned 
into  court  with  the  papers  in  the  case. 
Shapley  v.  White,  6  N.  H.  172;  School  Diat. 
No.  1  V.  Braftdon,  23  N.  H.  607;  Basaett 
V.  Salisburv  Mfg.  Co.  28  N.  H.  438;  Allen 
v.  Aldrich,'2e  N.  H.  63. 

Consent;  waiver  of  objection. 

As  to  what  will  amount  to  consent  on 
the  part  of  the  party  or  counsel  to  commu- 
nications between  judge  and  jury,  some  of 
the  cases  hold  that  no  consent  will  be  im- 
plied, but  must  be  affirmatively  shown. 
Thus,  in  People  v.  Bowers,  lU  N.  Y.  Supo. 
628;  Danes  v.  Pearson,  6  Ind.  App.  465,33 
N  E.  978;  Plunkett  v.  Appleton,  51  How. 
Vr.  469,  9  Jones  &  S.  159;  Moody  v.  Pome- 
roy,  4  Denio,  115;  and  Tavlor  v.  Betsford, 
13  Johns.  487,— it  was  held  that  the  fact 
I7L.R.A.(N.S.) 


that  counsel  were  present  and  knew  com- 
munications were  being  made,  but  did  not 
object,  was  not  sufficient  to  amount  to  con- 
sent. In  Jones  v.  Johnson,  61  Ind.  257,  the 
jury  was  instructed  at  8  o'clock  Saturday, 
and  at  6  p.  u.  counsel  for  both  parties,  who 
resided  in  other  towns,  agreed  with  each 
other  and  the  judge  that  they  would  go 
home  and  leave  the  matter  In  the  hands  of 
the  judge,  reserving  the  right  to  all  motions 
for  a  new  trial  or  objectioQS  to  the  verdict 
wliich  was  to  be  rendered  the  following 
Wednesday.  It  was  held  to  be  reversible 
error  for  the  judge,  at  the  request  of  the 
jury,  to  go  to  their  room  and  answer  ques- 
tions concerning  the  case;  but  this  deci- 
sion was  based  on  a  statute  providing  that 
further  instruction  should  be  given  in  open 
court  in  the  presence  of,  or  after  notice  to, 
the  parties  or  their  attorneys,  which  was 
held  to  be  mandatory. 

In  Seeley  V.  Bisgrove,  83  Hun,  293,  31  N. 
Y.  Supp.  914,  it  was  held  that  consent  of 
the  parties  for  the  jud^  to  enter  a  jury 
room  at  request  of  the  lury  did  not  imply 
consent  for  him  to  read  the  original  answer 
of  the  defendant,  which  had  not  been  read 
to  them  before. 

In  State  v.  Wroth,  15  Wash.  621,  47  Pac. 
106,  the  jury  requested  to  sec  the  judge, 
and  he  went  inside  the  jury  room,  partly 
closing  the  door,  and,  there  being  asked  to 
have  part  of  the  charge  reread,  returned  and 
informed  counsel  of  the  r&juest  made.  In 
holding  that  his  entering  the  jury  room 
was  reversible  error,  the  court  said:  **In 
the  discharge  of  bis  official  duty,  the  place 
for  the  judge  is  on  the  bench.  As  to  him, 
the  law  has  closed  the  portals  of  the  jury 
room,  and  he  may  not  enter.  The  appel- 
lant was  not  obliged  to  follow  the  judge 
to  the  jury  room  in  order  to  protect  his 
legal  rights,  or  to  see  that  the  jury  was 
not  influenced  by  the  presence  of  the  judge; 
and  the  state  cannot  be  permitted  to  show 
what  occurred  between  the  judge  and  the 
jury  at  a  place  where  the  judge  had  no 
right  to  be,  and  in  regard  to  which  no  of- 
ficial record  could  be  made." 

In  RafTerty  v.  People,  72  III.  37,  in  which 
the  verdict  was  sustained  because  no  preju- 
dice could  have  resulted,  the  court  said 
that,  if  the  communication  was  of  such 
character  as  probably  to  operate  to  the 
prejudice  of  the  accused,  the  fact  that  his 
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which  is  Bometimes  conclusive,  is  not  neces- 
sarily of  itself  of  much  force  in  cases  of  ut< 
tering  forged  paper.  For  this  reason,  it  is 
generally  held  that  proof  of  similar  acts  of 
forgeries,  or  of  uttering  of  forged  paper,  la 
admissible  as  bearing  alone  on  the  question 
of  the  intent  with  which  the  forgery  or  ut- 
tering of  forged  paper  for  which  the  defend- 
ant has  been  informed  against  was  forged 
or  uttered.  Such  collateral  proof  must  be 
limited  within  such  a  period  that  it  may 
naturally  be  seen  to  throw  light  as  to  the 
intent  with  which  the  act  under  investiga- 


tion was  committed.  The  question  of  time 
during  which  other  acts  may  be  proven 
seems  to  be  largely  within  the  trial  court's 
discretion.  Such  collateral  proof  is  never 
admitted  as  proof  of  the  com'misaion  of  the 
criminal  act  for  which  the  defendant  is  on 
trial.  Such  evidence  of  collateral  facts  is 
irrelevant  and  inadmissible  as  proof  of  the 
commission  of  the  crime  in  question,  on  the 
theory  that  the  person  on  trial  is  a  hard- 
ened criminal  and  has  committed  other 
crimes.  The  law  takes  cognizance  of  the 
fact  that  criminals  may  not  be  guilty  of 


counsel,  in  his  absence,  consented  to  the 
communication,  will  not,  in  a  capital  ease, 
cure  the  error. 

Other  cases,  liowever,  take  a  more  liberal 
\-iew,  and  have  held  that  consent  to  com- 
munications complained  of  may  be  pre* 
sumed  from  the  action  of  the  parties  or 
TOunsel.  In  Hcnlow  v.  liconard,  7  Johns. 
200,  the  jury,  after  retiring,  asked  to  re- 
examine a  witness;  the  justice  asked  the 
jiarties  to  go  into  the  jury  room  for  tliat 
purpose,  but  the  defendant  refused  to  do  so; 
and  the  jnstice  then  let  the  witness  into 
the  jury  romn,  and  stood  in  the  door  while 
they  examined  him.  It  was  held  not  error, 
HK  it  was  done  openly  after  notice  to  the 
jiartiea. 

In  Bateman  v.  Connor,  6  N.  J.  L.  109, 
the  jury  asked  the  justice  for  further  in- 
structions;  the  defendant  could  not  he 
found,  and  his  attorney  refused  to  accom- 
|iany  the  justice  to  the  jury  room,  so  he 
gave  the  instruction  without  them.  It  was 
held  that,  while  the  instruction  should  be 
givna  in  tlie  presence  of  the  parties,  if  they 
cannot  l>e  found  at  the  place  of  trial  where 
they  belong,  or  refuse  to  accompany  the 
justice  to  the  jury  room,  the  instructions 
may  be  given  without  them,  though  a  secret 
and  private  conference  between  judge  and 
jura  would  TitUte  all  proeeedings. 

&  Rogers  v.  Moulthrop,  13  Wend.  274, 
22  Am.  Dec.  646,  where  the  defendant's 
attomn  refused  to  go  with  the  justlee, 
and  objected  to  anyone  going  to  the  jury 
room,  and  the  justice,  accompanied  by 
plaintiff's  attorn^,  went  to  the  jury  room 
and  gave  additional  instructions,  the  court 
.iiistained  the  verdict. 

In  Whitn^  V.  Crim,  1  Hill,  61,  after  the 
jury  had  retired  the  defendant  informed  the 
justice  that  they  wanted  to  see  him,  and, 
both  parties  being  present  and  not  object- 
ing, he  went  to  the  jury  room;  the  jury 
asked  to  have  some  of  the  testimony  read, 
and  the  justice  returned  to  the  court  room 
and  informed  the  parties.  The  jury  were 
then  brought  into  the  court  room  and  the 
testimony  read  to  them.  The  court  held 
that  the  action  of  defendant  in  telling  the 
justice  that  the  jury  wanted  to  see  him, 
and  not  protesting,  amounted  to  consent  to 
his  entering  the  jury  room. 

In  Hancock  v.  Salmon,  8  Barb.  564,  the 
jury  anked  to  see  the  justice;  one  of  tlie 
counsel  for  defendants  was  present,  and 
17  I*R.A.(N5.) 


also  one  of  the  defendants,  who,  on  seeing 
that  the  judge  hesitated,  said:  "Esquire,  the 
jury  want  to  see  you."  This  was  held  to 
amount  to  implied  consent  for  the  justice 
to  read  the  testimony  of  one  witness  on  re- 
quest of  the  jury,  while  in  the  jury  room. 

In  Zust  V.  Linthicum,  26  Jones  &.  S.  478, 
34  N.  Y.  S.  R.  583,  11  N.  Y.  Supp.  727,  the 
jury  sent  an  inquiry  to  the  court,  and  plnin- 
tiff's  counsel  objected  to  any  communica- 
tion except  in  open  court,  the  objection  being 
overruled.  After  that,  the  question  was  an- 
swered, but  no  exception  was  taken  thereto; 
and  the  court  held  that  in  not  excepting  to 
the  Answer  plaintiff*!  eounsel  anented  to 
the  answer  as  given. 

In  Snyder  v.  Wilson,  66  Mich.  336,  82  K. 
W.  642,  the  jury  rendered,  a  verdict  which 
was  unsatisfactory  to  both  parties,  and  tliey 
agreed  that  the  jury  should  reconsider,  and 
that  the  justice  would  remain  with  and  as- 
sist the  jury.  The  court  held  that  in  so 
doing  the  parties  constituted  a  tribunal  of 
their  own,  and  the  justice  liad  jurisdiction 
to  render  judgment  on  verdict. 

In  Lasher  v.  Curry,  9  N.  Y.  Anno.  Ca«. 
260,  102  N.  Y.  S.  R.  845,  68  N.  Y.  Supp. 
846  (affirmed  in  62  App.  Div.  631,  71  N. 
Y.  Supp.  1140),  the  jury  were  left  in  the 
trial  room,  the  others  retiring,  and,  on  re- 
quest of  the  jury  to  see  the  justice,  defend- 
ant and  his  attorney  and  plaintiff's  attor- 
ney and  others  went  into  the  room,  where- 
upon one  juror  said  that  they  wanted  to 
see  the  justice,  all  others  then  retired,  ex- 
cept the  justice  who  answered  tlie  ques- 
tion put  to  him  by  the  jury.  The  court 
held  that  this  amounted  to  consent  on  the 
part  of  the  defendant. 

In  Smoke  v.  Jones,  36  Mich.  409,  the 
justice,  on  request  of  the  jury,  went  to  tlie 
jury  room  in  company  with  the  parties, 
and,  with  their  consent,  answered  qufstlons 
asked  by  the  jury.  It  was  held  that  de- 
fendant could  not  charge  error  on  this  pro- 
ceeding to  which  he  consented. 

In  Joliet  V.  Looney,  169  111.471,42  N.  £. 
854  (affirmed  in  56  HI.  App.  502),  it  was 
held  that  the  action  of  defendant's  counsel 
in  not  objecting  to  the  sending  of  addition- 
al instructions  to  the  jury  room  and  re- 
questing the  court  to  send  his  refuBod  in- 
structions amounted  to  a  waiver  ut  the  il- 
legality. 
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all  the  erimei  vith  which  they  may  be 
charged,  and  ezdndes  proof  that  the  oom- 
mlBsion  of  one  crime  is  proof  of  the  com- 
miuion  of  another  crime.  For  the  single 
purpose  of  showing  what  a  person's  intent 
was  in  uttering  a  forged  paper,  proof  of  a 
similar  act  is,  however,  admissihle,  although 
the  proof  may  show  the  oommission  of  a 
distinct  offense.  This  is  a  general  principle 
well  fortified  by  text  writers  and  preoe- 
deots. 

In  Stephen's  Digest  of  Evidence,  art.  11, 
the  rule  is  laid  down  as  follows:  ''When 
there  is  a  question  whether  a  person  said 
or  did  something,  the  fact  tlut  he  said  or 
did  something  of  the  same  sort  on  a  differ- 
ent occasion  may  be  proved,  if  it  shows  the 
existence  on  the  occasion  in  question  of  uiy 
intention,  Imowledge,  good  or  had  faith,  mal- 
ice, or  other  state  of  mind,  or  of  any  state 
of  body  or  bodily  feeling,  the  existence 
of  which  is  in  iesne,  or  is  deemed  to  be  rele- 
vant to  the  issue:.''  Wharton's  Criminal 
ILaw.  6th  ed.  §  649,  says:  "Where  the 
Bcienter  or  quo  animo  is  requisite  to,  and 
constitutes  a  necessary  and  essential  part 
of,  the  crime  for  which  the  person  is 
diarged,  and  proof  of  such  guilty  knowledge 
or  malieinus  intent  is  indispensable  to  es- 
tablish his  guilt,  in  regard  to  the  transac- 
tion in  question,  testimony  of  sueh  aots, 
e<mduct,  or  declarations  of  the  accused  as 
tend  to  establish  such  knowle^  or  intent 
is  competent,  notwithstanding  they  may 
constitute  in  law  a  distinct  crime."  In  7 
Am.  ft  Eng.  Ene.  Law,  p.  62,  it  Is  said: 
"When  there  is  a  question  wliether  an  act 
was  accidental  or  intentional,  the  fact  that 
such  act  formed  part  of  a  series  of  similar 
occurrences  in  each  of  which  the  person  do- 
ing the  act  was  concerned  is  deemed  to  be 
relevajnt."  In  3  Greenleaf  on  Evidence,  S  IS) 
it  is  said:  "In  the  proof  of  intention,  it  is 
not  always  necessary  that  the  evidence 
should  apply  directly  to  the  particular  act 
with  the  commission  of  which  the  party  is 
ciinrged,  for  the  unlawful  intent  in  the  par- 
ticular case  may  well  be  inferred  from  a 
similar  intent  proved  to  have  existed  in 
other  transactions  done  before  or  after  that 
time."  In  People  v.  Everhardt,  104  N.  Y. 
595,  11  N.  E.  64,  it  was  said:  "Upon  the 
trial  the  people  were  allowed  to  prove, 
against  the  objection  of  the  defendant,  the 
uttering  of  other  forged  checks  by  him  upon 
other  occasions.  In  this  there  was  no  error. 
The  dt^fundant,  by  his  plea  of  not  guilty, 
had  put  in  issue  everything  which  it  was 
inciiml>eut  upon  the  people  to  prove.  They 
had  no  direct  or  positive  evidence  tiiat  he 
personally  forged  the  check  which  he  ut- 
tered, and  it  was  open  for  him  to  show 
that  at  the  time  he  uttered  it  he  had  no 
knowledge  that  it  was  forged,  and  was 
17L.B.A.(N.S.) 


therefore  innocent  of  crime;  and,  for  the 
purpose  of  showing  the  prisoner's  guilty 
knowledge  in  such  cases,  it  has  always  been 
held  competent  to  prove  other  forgeries. 
Mayer  v.  People,  80  N.  Y.  364;  People  v. 
Shulmau,  80  N.  Y.  373,  note.  Stush  proctf  Is 
not  received  for  the  purpose  of  showing  oth- 
er crimes  than  that  charged  in  the  indict- 
ment; but  for  the  purpose  of  showing  the 
guilty  knowledge  and  intent  which  are  ele- 
ments of  the  crime  charged;  and  it  can  be 
considered  hy  the  jury  only  for  that  purpose. 
Although  the  evidence  of  Gaylord,  corrobo- 
rated as  it  was,  as  to  the  guilty  knowledge 
of  the  defendant,  was  quite  olear  and  con- 
vincing, yet  the  people  were  not  bound  to 
rest  upon  a  prima  facie  case,  but  had  the 
right  to  confirm  that  evidence  by  the  proof 
as  to  the  uttering  of  other  forged  checlcs." 
The  counsel  for  the  appellant  do  not  at- 
tempt to  controvert  these  general  prinri- 
ples.  Their  contention  is  that  the  facts  of 
this  case  bring  it  within  the  prindple  an- 
nounced in  other  cases  by  reason  of  the  fact 
that  the  defendant  admitted  the  making 
and  uttering  of  the  receipt.  The  cases  chief- 
ly relied  on  are  State  v.  Bokien,  14  Wash. 
403,  44  Pac.  889;  People  v.  Lonsdale.  122 
Mich.  388,  81  N.  W.  277;  SUte  v.  Vance. 
119  Iowa,  68S,  94  N.  W.  204;  Bink  t.  State, 
48  'rex.  Crim.  Rep.  698,  89  S.  W.  1076. 
Some  of  these  eases  do  hold  that,  where 
the  facts  of  themselves  show  with  certain- 
ty wliat  the  intent  was,  proof  of  other  of- 
fenses is  inadmissible;  but  we  do  not  thi^ 
that  they  are  parallel  on  the  facts  with  this 
case.  In  this  case  the  question  of  defend- 
ant's intent  was  made  an  issue  by  his  plea, 
and  he  consistently  maintained  throughout 
the  trial  that  he  acted  in  good  faith.  Un- 
der such  drcumstanoes,  his  intent  was  in  is- 
sue and  the  rightful  subject  of  proof.  We 
do  not  understand  why  evidence  of  other  of- 
fenses was  rendered  irrelevant  by  reason  of 
the  fact  that  the  defendant  elaiiped  author- 
ity for  doing  what  he  did,  or  by  reason  of 
the  fact  that  he  admitted  signing  the  receipt 
and  uttering  it  and  receiving  the  money  on 
it.  A  material  ingredient  of  the  crime,  the 
intent,  still  remained  an  issue. 

The  intent  to  defraud  may  not  have  been 
proven  beyond  a  reasonable  doubt  in  the 
minds  of  the  jury,  although  they  may  have 
been  satisfied  that  the  proof  showed  beyond 
iiuch  doubt  that  Crowder  did  not  authorize 
the  defendant  to  sign  his  name  to  such  re- 
ceipt. It  might  well  appear  that  the  de- 
fendant believed  that  he  had  such  authori- 
ty, although  he  had  none  as  a  matter  of 
fact.  A  mistake  or  misunderstanding  may 
and  often  does  occur  that  renders  an  act 
without  fraudulent  intent,  although  without 
authority.  Under  such  circumstances,  the 
legal  presumption  of  fraudulent  intent  that 
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would  follow  the  act  would  be  of  no  force. 
The  intent  to  defraud  is  a  fact  that  must 
be  proven  in  such  caaee,  and  the  prosecution 
may  show  such  intent  by  facta  and  circum- 
stances,  and  are  not  prohibited  from  show- 
ing it  by  proof  of  other  -offenses  of  similar 
character,  although  the  effect  of  such  proof 
be  to  show  the  oommiBsion  of  other 
crimes,  although  the  facts  be  admitted  ex- 
cept the  fraudulent  intent.  The  following 
cases  are  fairly  in  point  on  this  question: 
In  People  t.  Weaver,  177  N.  Y.  434,  69  N. 
R  1094,  it  was  held:  "Where,  upon  the 
trial  of  an  indictment  charging  the  defend- 
ant with  having  forged  an  indorsement  up- 
on a  promissory  note  and  with  having  ut- 
tered it  so  indorsed,  with  intent  to  defraud, 
the  defense  is  that,  while  she  wrote  the  in- 
dorser's  name  upon  the  note  without  his 
express  authority,  she  thought  from  prior 
transactions  with  him  that  she  had  the 
right  t4>  do  so,  and  that  she  had  no  guilty 
intent  in  signing  his  name.  A  prior  note 
purporting  to  have  been  executed  hy  the  de- 
fendant as  maker,  upon  which  she  wrote 
the  name  of  the  same  indorser,  which  he 
testified  had  not  been  indorsed  by  him,  and 
to  which  h<j  never  authorized  her  to  sign 
his  name,  is  competent  evidence  to  prove 
acienter."  The  mere  fact  that  the  name  of 
the  same  person  was  forged  in  this  case 
does  not  differentiate  it  in  principle  from 
the*  case  under  consideration.  la  Higgins 
V.  SUte,  167  Ind.  67,  60  N.  E.  685,  the 
court  said:  "It  is  said  that  the  language 
used  was  not  equivocal,  and  the  jury  had 
a  ri^t  to  infer  therefrom  the  intent 
charged.  While  this  may  be  true,  it  does 
not  render  other  proof  of  such  intent  or  mo- 
tive inoompetent.  When  a  fact  is  to  be 
proved,  the  law  requires  the  best  evidence 
attainable,  but  it  does  not  put  any  limit  up- 
on the  amount  of  proof  that  may  be  ad- 
duced. .  .  .  We  do  not  think  that  the 
admission  of  any  competent  evidence  can  be 
rendered  erroneous  by  statements  or  admis- 
sions of  the  accused  made  to  the  court  and 
jury  during  the  trial."  In  Trogdon  v.  Com. 
31  Gratt.  862,  the  court  said:  "One  of  the 
counsel  for  the  accused  .  .  .  insisted 
that,  when  the  accused  obtains  goods  by 
falsely  representing  himself  a  man  of  prop- 
erty, the  jury  must  infer  the  guilty  intent; 
and  therefore  evidence  of  collateral  facta  is 
unnecessary  and  irrelevant,  and  can  only 
mislead  the  jury.  It  may  be  conceded  that, 
when  goods  are  obtained  by  false  represen- 
tations of  the  kind  mentioned, — and  this  is 
the  whole  case,— the  jury  may  justly  infer 
the  fraudulent  intent.  But  it  frequently 
happens  in  a  large  majority  of  cases  there 
are  numerous  facts  and  circumstances,  some- 
times of  a  minute  and  varied  character, 
throwing  liirlit  upon  the  oondnet  and  mo- 
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tives  of  the  accused.  It  Is  impossible  for 
the  court  to  foresee  what  may  be  developed 
in  the  progress  of  the  trial.  When  evidence 
is  offered  of  other  transactions  to  show  the 
guilty  intent  of  the  accused,  is  the  court  to 
say  the  intent  is  already  conclusively 
proved,  and  the  evidence  is  therefore  irrel- 
evant? .  .  .  The  opinion  of  this  court 
in  Wash  v.  Com.  16  Gratt.  541,  has  a  strong 
bearing  upon  this  question.  There  the  dis- 
tinction is  plainly  drawn  between  guilty 
knowledge  or  intent  as  a  presumption  of  law 
and  guilty  knowledge  or  intent  as  a  pre- 
sumption of  fact, — a  mere  inference  to  be 
drawn  by  the  jury.  In  the  latter  case,  while 
the  jury  may  find  the  accused  guilty  upon  a 
given  state  of  facts,  they  are  not  bound  to 
do  so.  They  are  to  weigh  all  of  the  circum- 
stances, and  draw  from  them  such  conclu- 
sion as  they  may  think  warranted  by  the 
evidence."  In  Com.  v.  White,  145  Mnss. 
392,  14  N.  E.  611,  the  court  said:  "And  it 
might  be  thought  that  in  a  case  like  this, 
when  the  bills  ran  to  the  defendant,  .  .  . 
if  the  jury  believed  that  the  bills  were 
forged,  it  would  follow  almost  necessarily 
that  the  defendant  knew  them  to  be  so;  and 
so  it  mi^t  be  thoaght  that  the  evidence 
of  his  use  of  other  false  bills  was  unneces- 
sary for  the  purpose  for  which  It  was  ad- 
mitted, while  it  tended  to  prejudice  tlie  de- 
fendant in  the  eyes  of  the  jury.  But  the  de- 
fendant's knowledge  was  not  admitted.  On 
the  contrary,  it  is  still  argued  that  there 
was  no  sufficient  evidence  to  warrant  the 
verdict,  and  evidence  of  knowledge  which 
otherwise  would  he  admissible  is  not  made 
inadmissible  by  the  fact  that  there  is  other 
strong  evidence  of  knowledge  in  the  case." 
In  Bell  V.  State,  67  Md.  108,  the  court  said : 
"It  is  not  often  possible  to  prove  by  posi- 
tive and  direct  evidence  that  a  party  who 
uttered  a  forged  paper  has  a  knowledge  that 
it  is  forged.  When  it  has  been  proven  that 
the  party  charged  has  done  the  act  for 
which  he  is  indicted,  the  question  still  re- 
mains whether  he  committed  it  with  guilty 
knowledge,  or  whether  he  acted  under  a 
mistake;  and  evidence  which  tends  to  prove 
that  he  was  pursuing  a  course  of  similar 
acts  raises  a  presumption  that  he  was  not 
acting  under  a  mistake,  but  with  a  guilty 
knowledge  and  intent,  and  is  admissible  for 
that  purpose."  State  v.  Myers,  82  Mo.  558, 
52  Am.  Rep.  389;  Higgins  v.  State,  157 
Ind.  67,  60  N.  E.  685;  Anson  v.  People,  148 
111.  494,  36  N.  E.  145;  People  v.  Everhardt, 
104  N.  Y.  691,  11  N.  E.  62.  The  evidence  of 
similar  offenses  was  therefore  competent  in 
this  case  as  an  aid  in  determining  what  de- 
fendant's intent  was  in  uttering  the  Crow- 
den  receipt. 

Although  the  other  similar  offptisea  were 
not  connected  with  the  offense  with  which 
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the  defcntlflnt  was  charged,  still  they  were 
of  a  similar  general  character,  and  related 
to  a  general  plan  or  system  in  procuring 
money  through  means  of  dealings  between 
railway  companies  and  township  offidals  in 
reference  to  road  taxes.  They  were  there* 
fore  substantially  similar  offenses,  although 
they  concerned  different  persons.  One  Mc- 
Allister was  a  witness  in  the  case,  and  was 
one  of  the  overseers  of  highways  with  whom 
the  defendant  had  dealings  as  to  working 
out  the  taxes  assessed  against  the  Great 
Xorthcm  Railway  Company  in  one  of  the 
townships  of  Ward  oounty,  and  gave  one  of 
the  receipts  which  it  is  claimed  was  after- 
wards altered  and  the  amount  increased. 
The  receipt  was  given  and  tome  money  paid, 
and  all  the  conversation  in  reference  to  the 
making  of  the  contract  took  place  between 
the  defendant  and  said  McAllister  at  the 
huggy  in  the  highway  In  front  of  one 
Schorb's  dwelling  house,  and  from  SO  to  100 
feet  from  the  house.  The  conversation  was 
not  had  in  the  presence  of  anyone  besides 
the  persons  named.  After  the  contract  was 
made,  the  receipt  signed,  and  some  money 
paid  thAreon,  the  defendant  drove  away,  and 
3IcAllister  returned  to  the  house,  and  had  a 
conversation  with  Mrs.  Schorb,  who  was  a 
witness  in  the  case,  and  was  asked  the  fol- 
lowing question:  "When  he  came  in,  did  he 
make  any  statement  as  to  what  transaction 
had  occurred  outside  with  Major  Murphy?" 
And  the  witness  was  allowed  to  state  what 
McAllister  said,  and  did  so  as  follows:  "  'We 
are  in  luck.  We  have  $167  to  spend  in  Sur- 
rey township  on  the  roads/  Then,  after  we 
talked,  he  said  he  didn't  have  it  all  to  spend 
now,  but  he  had  in  part.  I  think  he  said  'in 
part.*  About  $55  he  had  in  his  hands.  I 
think  he  pulled  the  money  out  of  his  pocket, 
and  laid  it  on  the  table.  I  don't  think  he 
had  the  money  in  his  hands  when  he  came  in 
from  outside.**  The  question  was  objected 
to  as  hearsay,  and  no  part  of  the  evidence 
of  a  competent  transaction.  On  the  trial 
there  was  a  disagreement  between  McAllis- 
ter and  the  defendant  as  to  what  transpired 
between  them  while  the  contract  was  en- 
tered Into  at  the  buggy  in  which  the  de- 
fendant was  seated;  and  especially  as  to 
the  sum  of  money  then  paid  to  McAllister 
by  the  defendant.  The  state  contends  that 
the  testimony  of  the  witness  as  to  what 
was  said  by  McAllister  was  proper  as  part 
of  the  res  geata;  but  we  think  its  admission 
cannot  be  upheld  on  that  ground.  The  con- 
tract had  been  entered  into  and  the  parties 
)iad  separated,  and  what  was  said  of  Mc- 
Allister was  simply  a  narration  of  what 
had  taken  place.  To  render  declarations  or 
evidence  competent  as  part  of  tlie  res  gestce, 
they  must  be  so  closely  related  to  the  prin- 
ripal  fact  as  to  show  that  they  are  spoken 
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under  the  Influence  of  the  principal  fact, 
and  not  in  narratbm  of  It.  The  prindpal 
fact  and  the  Duration  of  it  should  be  a 
connected  fact,  and  not  two  separate  dis- 
connected transactions.  The  eonversatiott 
betwew  the  defendant  and  McAllister  was 
so  disconnected  with  McAllister's  statements 
to  Mrs.  Sdiorb  as  to  be  separate  and  inde- 
pendent acts.  No  precise  rule  can  be  laid 
down  as  to  the  time  elapsing  since  the  prin- 
cipal event  when  declarations  may  be  admis- 
sible in  relation  to  it.  Each  case  must  be  de- 
termined under  its  own  facts  and  drcum- 
stances.  In  this  ease  negotiations  bad  ter- 
minated and  were  not  of  such  character  that 
McAllister's  declarations  can  be  said  to  have 
been  made  undur  the  influence  of  them. 
What  McAllister  thereafter  said  in  n>fer- 
ence  to  the  transaction  with  the  defendant 
is  not  simiUr  to  declarations  as  to  cause  of 
injuries  rendered  admissible  when  stated  im- 
mediately after  the  injury,  on  the  theory 
that  the  declarations  were  made  while  the 
shock  of  the  injury  was  still  present  in  the 
mind,  and  that  what  is  said  is  the  natural 
and  spontaneous  result  of  the  excitement 
produced  by  the  main  fact.  If  suincient 
time  intervenes  between  the  act  and  deela- 
ratiou  concerning  it  to  afford  an  opportuni- 
ty for  reflection,  the  declarations  are  inad- 
missible. In  this  case  there  was  nothing 
in  the  nature  of  the  transaction  to  bring 
it  within  any  exception  to  the  rule  excluding 
hearsay  evidence;  and  it  was  so  disconnected 
from  the  original  transaction  as  to  exclude 
it  as  evidence  of  the  res  gesttje.  Green.  Ev. 
§§  108.  162;  2  Elliott,  Ev.  g  648;  Gillett, 
Indirect  &  Collateral  Ev.  p.  290;  1  Rice,  Ev. 
p.  212;  11  Am.  ft  Eng.  Enc.  Law,  p.  523; 
Lund  V.  Tyngsboroiigh,  9  Gush.  36. 

After  the  jury  had  been  deliberating  on 
their  verdict  for  about  forty-eight  hours, 
the  trial  judge  was  sent  for  by  the  jury,  and 
he  appeared  pursuant  to  such  request,  and 
the  following  proceedings  were  had  as  stat- 
ed by  the  trial  judge  in  the  settled  state- 
ment of  the  case:  "At  some  time  between 
the  hour  of  8:30  and  9  o'clock  on  Decemlter 
3,  1906,  the  said  Honorable  Clinrles  A.  Pol- 
lock, on  coming  to  the  court  room  and  his 
chambers,  and,  being  inTormed  that  the  jury, 
or  some  of  the  jurors,  desired  to  communi- 
cate with  him,  went  to  the  room  where  said 
jury  were  deliberating  and  were  confined, 
rapped  on  the  door,  and,  the  door  being  im- 
mediately opened  by  someone  from  the  in- 
side, and  being  opened  from  right  to  left, 
stepped  inside  of  the  door,  leaving  the  jury- 
room  door  ajar,  and.  while  standing  in  the 
open  space,  addressed  the  jury  as  follows: 
'Good  evening,  gentlemen.  I  understand  you 
want  to  see  me.  Have  you  agreed?'  To 
which  the  foreman  of  the  jury  answered: 
'No;  I  think  we  cannot  agree.'  AVIiereupon 
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the  Honornble  Chnrles  A.  Pollock,  nttn 
pausing  for  a  second,  replied:  *I  will  ask 
you  to  oonsider  the  matter  fui-ther.  Good 
night.'  Whereupon  the  sntd  Honomble 
Charles  A.  Pollock  closed  the  door  to  the 
said  jury  room  and  rotunied  to  his  cham- 
bers. Thereafter,  in  a  short  time,  the  baililf 
reported  to  the  said  Honorable  C^iarles  A. 
Pollock  that  the  jury  had  agreed.  That  the 
visit  of  the  said  Honorable  Charles  A.  Pol- 
lock to  the  said  jury  room  and  the  conver- 
sation there  had  between  himself  and  the 
juror,  as  aforesaid,  was  had  in  the  absence 
of  the  defendant  and  hia  rounsel,  and  was 
without  the  knowledge  or  consent  of  the 
defendant  or  his  counsel,  and  that  no  person 
or  person*  were  present  at  said  conversa- 
tion, except  the  Honorable  Charles  A.  Pol- 
lock and  the  members  of  the  jury;  and 
that  no  record  was  made  at  the  time  of 
what  was  said  and  done  on  the  occasion  of 
the  said  visit  of  the  said  judge  to  the  said 
jury  room.  I  will  further  state  that  my 
addressing  the  jury  as  'Good  evening,*  or 
'Good  night/  was  nothing  more  than  a  salu- 
tation, and  anything  I  said  to  them  was 
not  stated  in  a  dictatorial  manner,  or  in- 
tended or  calculated  as  a  threat.  I  wilt  add, 
further,  that  in  doing  what  I  did  I  simply 
followed  the  practice  which  has  obtained  in 
tlus  district  so  long  as  I  have  known  any- 
thing of  the  practice,  covering  a  period  of 
twenty-six  years.  .  .  .  And  in  going  to 
the  jury  room  upon  the  occasion  in  question 
the  only  object  the  court  had  was  to  ascer- 
tain whether  anyone  was  sick  and  unahle 
to  further  deliberate,  and  also  to  find  out 
whether  they  had  agreed,  and  in  no  manner 
by  word,  act,  or  deed  attempted  to  influ- 
ence their  deliberations." 

As  to  the  purity  of  the  intentions  of  the 
jodge  in  going  into  the  jury  romn  fat  this 
case,  and  there  having  the  brief  communica- 
tion with  the  jury,  no  certificate  or  proof 
is  necessary  so  far  as  this  court  is  con- 
cerned, as  it  well  knows  that  hia  uprif^ht- 
ness  and  sincere  desire  to  be  absolutely  just 
and  fair  in  all  cases  are  beyond  qaestion. 
That  admitted  fact,  however,  does  not  meet 
the  question  before  us,  which  is:  Did  he  do 
that  which  was  beyond  his  judicial  func- 
tions in  respect  to  the  caseT  We  are  forced 
to  the  conclusion  that  he  did.  His  presence 
in  the  jury  room  for  any  kind  of  communi- 
cation with  the  jury  is  not  contemplated  by 
any  provision  of  the  statute.  The  opposite 
is  the  plain  inference  from  the  statute.  All 
eommtinication  to  the  jury  in  open  court  is 
subject  to  exception  by  the  parties,  if 
deemed  improper.  If  any  communication  is 
made  to  them  in  the  jury  room  In  the  ab- 
sence of  the  parties,  no  opportunity  is  af- 
forded for  objections  and  exceptions  at  the 
time.  Thfl  open  court  is  the  place  for  com- 
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municaiions  to  the  Jury  In  the  presence  of, 
or  on  notice  to,  the  attorneys.  The  jury 
room  is  fen-  the  jury  alone,  and  no  oommuni- 
cations  are  allowed  with  them  in  the  room 
except  upon  orders  from  the  court  through 
the  officer  in  charge  of  them,  who  is  permit- 
ted to  ask  them  whether  they  have  agreed 
upon  a  verdict.  All  communications  to  the 
jury  in  reference  to  the  case  should  be  made 
in  open  court,  and  all  communications  to 
them  in  the  jury  room  avoided.  In  this 
way  all  distrust  and  fear  that  something 
improper  is  aafd  or  done  will  be  without 
foundation,  and  every  act  be  subject  to  ex- 
ceptiim  and  review.  Any  communication 
by  word  or  writing  not  in  open  court  af- 
fects the  efficiency  of  jury  trials  as  a  means 
of  accomplishing  justice  after  giving  all 
parties  full  opportunity  of  being  heard  at 
all  stages  of  the  trial.  A  strict  compliance 
with  this  practice  of  having  all  proceedings 
in  court  in  the  presence  of  counsel,  or  on 
notice  to  them,  unless  waived,  is  better  than 
to  countenance  violations  thereof  unless 
prejudice  is  shown.  The  state  urgently  in- 
sists that  no  prejudice  could  have  resulted 
from  what  was  done  or  said  in  this  ease, 
hut  we  shall  not  consider  that  question. 
However,  the  fact  that  the  foreman  said 
that  he  thought  they  could  not  agree  when 
the  judge  first  spoke  to  them,  and  that  they 
did  agree  in  five  or  ten  minutes  thereafter, 
would  be  a  stubborn  fact  for  consideration 
if  we  entered  upon  an  inquiry  as  to  the 
effect  upon  the  jury  of  the  words  spoken 
to  them  and  the  visit  to  the  room.  We 
think  that  any  communication  in  this  way 
as  to  the  case  should  be  prohibited  and  held 
prejudicial.  It  is  against  the  policy  of  the 
law  to  indulge  in  secret  communications  or 
conferences  with  the  jury  or  with  jmrors  in 
reference  to  the  merits  or  law  of  the  case. 
To  determine  in  each  case  whether  prejudice 
resulted  would  be  difficult,  if  not  impossible, 
and  justice  will  be  better  subserved  by 
avoiding  such  communications  Nitlrely.  Tho 
authorities  are  practically  unanimous  in 
condemning  such  communications,  and  in 
holding  them  prejudicial  as  a  matter  of 
law. 

In  State  v.  Wroth,  15  Wash.  621,  47  Pac. 
106,  the  court  said:  "In  the  discharge  of 
his  official  duties,  the  place  f<Hr  the  judge 
is  on  the  bench.  As  to  him  the  law  has 
closed  the  portals  of  the  jury  room,  and  he 
may  not  enter.  The  appellant  was  not 
obliged  to  follow  the  jud^  to  the  jury  room 
in  order  to  protect  his  legal  rights,  or  to  see 
that  the  jury  was  not  influenced  by  the 
presence  of  the  judge ;  and  the  state  cannot 
be  permitted  to  show  what  occurred  between 
the  judge  and  the  jury  at  a  place  where  the 
judge  had  no  right  to  be,  and  in  regard  tu 
which  no  oflicial  record  could  be  made."  In 
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Havener  v.  State,  125  Wis.  444,  104  N.  W. 
316,  the  court  said:  "Theae  rights  are  clear- 
ly of  an  important  nature,  and  effect  the 
substance  of  a  jury  trial  and  the  right  of 
a  party  to  be  heard  or  to  bring  in  review 
every  transaction  of  the  court's  proceedings. 
For  the  attainment  of  the  best  administra- 
tion of  justice,  the  law  requiring  that  all 
proceedings  of  courts  be  open  and  public, 
and  in  the  presence  of  the  parties  or  their 
representatives,  mxist  be  strictly  enforced; 
and,  in  case  of  any  infringement  of  this 
policy,  parties  are  not  to  be  put  to  the 
burden  of  showing  that  it  in  fact  injured 
them,  even  though  it  be  manifest  that  no 
improper  motives  prompted  the  acts  com- 
plained of."  In  Sargent  v.  Roberts,  1  Pick. 
337, 11  Am.  Dec.  185,  the  court  said,  speaking 
through  Mr.  Chief  Justice  Parker:  "As  it 
is  impossible,  we  think,  to  complain  of 
the  substance  of  the  oommunication,  the 
only  question  is  whether  any  communica- 
tion at  all  is  proper;  and,  if  it  was  not, 
the  party  againat  whom  the  venHet  was  is 
entitled  to  a  new  trial.  ...  No  com- 
munication whatever  ought  to  take  place 
between  the  judge  and  the  jury,  after  the 
cause  has  been  submitted  to  them  by  the 
charge  of  the  judge,  unless  in  open  court. 
.  .  .  The  only  sure  way  to  prevent  all 
jealousy  and  suspicion  is  to  consider  the 
judge  as  having  no  control  whatever  over 
the  case  except  in  open  court  in  the  presence 
of  the  parties  and  their  counsel.  The  public 
interest  requires  that  litigating  parties 
should  have  nothing  to  complain  of  or  sus- 
pect in  the  administration  of  justice,  and 
the  convenience  of  the  jurors  is  of  small 
consideration  compared  with  this  great  ob- 
ject. ...  It  is  better  that  everybody 
should  suffer  inconvenience  than  that  a  prac- 
tice should  be  continued  which  is  capable  of 
abuse,  or  at  least  of  being  the  ground  of 
uneasiness  and  jealousy."  See  also  Danes 
V.  Pearson,  6  Ind.  App.  465,  33  N.  E.  976; 
Uu  Gate  t.  Brighton,  188  Wis.  628,  114  N. 
W.  103. 

The  other  questions  argued  in  the  brief 
will  not  probably  arise  on  another  trial. 
Hence  consideration  of  them  is  not  material. 

The  judgment  is  reversed,  a  new  trial 
granted,  and  the  cause  is  remanded  for 
further  proceedings. 

Plsk,  J.,  concurs. 

Spalding,  J.,  concurring  specially: 
I  concur  in  the  reversal  of  the  judgment 
in  this  case,  but  I  think  the  evidence  of 
other  offenses,  if  admissible  at  all,  should 
be  admitted  upon  other  grounds  than  that 
of  showing  intent. 

1.  The  trial  of  this  case  occupied  several 
weeks,  and  a  large  part  of  this  time  was 
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spent  in  an  attempt  to  prove  and  disprove 

the  commission  of  other  similar  offenses. 
The  admission  of  proof  of  other  offenses  in 
a  criminal  trial,  it  seems  to  me,  is,  at 
best  a  dangerous  proceeding,  and  courts 
should  restrain  it  within  very  narrow  lim- 
its. The  defendant  is  placed  on  trial  charged 
with  the  commission  of  a  specific  act,  and 
to  permit  the  state  to  introduce  evidence 
of  other  acts  which  are  claimed  to  be  un- 
lawful, of  which  the  defendant  has  had  no 
notice — no  opportunity  to  prepare  bis  de- 
fense on  them — and  of  which  he  may  be  en- 
tirely  innocent,  and  yet,  by  reason  of  the 
surprise  and  lack  of  opportunity,  be  whol- 
ly unable  to  establish  his  innocence,  may 
work  great  injustice.  The  danger  of  this  is 
so  great  that  proof  of  other  offenses  should 
not  be  admitted  unless  clearly  within  the 
well-established  rules.  Take  this  case  as  an 
illustration.  The  defendant  was  tried  nearly 
400  miles  from  his  home,  and  from  where 
the.  offenses  were  claimed  to  have  been  com- 
mitted. He  was  informed  against  on  only 
one  offense,  yet  to  all  intents  and  purposes 
he  was  placed  upon  trial  for  four  or  five  dif- 
ferent offenses,  and  compeUed  to  go  this  long 
distance  after  the  trial  commenced,  to  kxtk 
for  witnesses  to  disprove  charges  of  which 
he  had  no  prior  notice.  The  rule  seems  to 
be  that  similar  offenses  in  cases  of  this 
kind  may  be  shown,  first,  to  prove  the  in- 
tent; second,  when  they  are  part  of  one 
criminal  scheme  or  system.  There  is  no 
contention  that  the  other  offenses  permitted 
to  be  shown  had  any  connection  with  the 
crime  tor  which  the  defendant  was  tried. 
But  it  is  contended  that  the  proof  of  the 
other  forgeries  was  admissible  for  the  pur- 
pose of  showing  the  intent.  I,  however,  am 
unable  to  see  that  the  question  of  intent 
properly  entered  into  the  proof  in  this  case. 
The  defendant  expressly  admitted  at  the 
commencement  of  the  trial  the  signi^  of 
the  name  which  he  was  charged  with  for- 
ging to  the  receipt.  He  claimed  authority 
from  Crowder  to  do  so.  Crowder  denied  hav- 
ing given  him  such  authority.  Throughout 
the  entire  case  it  was  conceded  that  the 
purpose  with  which  the  receipt  was  execu- 
ted and  uttered  was  to  secure  the  money 
which  it  represented  from  the  railway  com- 
pany. There  was  no  occasion  to  question 
this  intent,  and  the  defendant  did  secure  the 
money  represented  by  the  receipt  from  the 
company.  This  narrowed  the  issue  solely 
to  the  question  as  to  whether  he  was  au- 
thorised to  sign  Crowder's  name,  and  the 
admission  of  evidence  of  the  other  offenaea 
claimed  to  have  been  committed  in  no  way 
abed  any  light  upon  that  question,  and  the 
only  effect  its  admission  could  have  had 
must  have  been  to  prejadioe  the  jury  by 
making  it  appear  to  thein4hat  thei  defend- 
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ant  was  a  confirmed  criminal.  Again,  after 
the  attempted  proof  of  each  of  the  other  un- 
lawful acts  of  the  defendant,  how  was  the 
position  of  the  state  improved  without  proof 
of  the  intent  with  which  they  were  com- 
mitted T  If  proof  of  intent  under  the  cir- 
cumstances was  necessary  in  the  case  at 
bar  to  have  made  the  proof  of  similar  acts 
competent,  proof  of  intent  should  have  been 
made  in  connection  with  them,  li  It  was  un- 
necessary to  prove  the  intent  in  this  case  by 
reason  of  the  conceded  object  to  obtain 
money  from  the  railway  company,  then 
proof  of  other  acts  was  inadmissible.  If 
proof  of  the  intent  in  the  present  case  was 
necessary,  it  was  equally  necessary  in  the 
other  instances  to  constitute  them  any  cor- 
roboration of  the  state's  theory  by  showing 
intent.  As  I  view  the  case,  the  question 
of  intent  to  defraud  rested  solely  upon  the 
question  as  to  whether  or  not  he  was  au- 
thorized to  sign  Crowder's  name,  and  the 
only  evidence  competent  was  evidence  di- 
rected to  that  point.  I  think  this  view  of 
the'  law  is  sustained  by  a  great  number  of 
cases.  SUte  v.  Bokien,  14  Wash.  403,  44 
Pae.  889;  Com.  v.  Jackson,  132  Mass.  16, 
44  Am.  Rep.  299,  note;  ShafTner  v.  Com. 
72  Pa.  60, 13  Am,  Rep.  649;  Coleman  v.  Peo- 
ple, 65  N.  Y.  81;  People  v.  Shea,  147  N.  Y. 
78,  41  N.  E.  505;  People  T.  Molineux,  168 
N.  Y.  264,  62  LJI.A.  193,  61  N.  E.  286; 
State  V.  Vance,  119  Iowa,  685,  94  N.  W. 
204;  Sink  v.  State,  48  Tex.  Crim.  Rep.  698, 
89  8.  W.  1075;  State  v.  Sparks  (Neb.)  113 
N.  W.  154.  If  the  admission  of  this  class 
of  evidence  does  not  constitute  error,  it  is 
clear  to  me  that  it  is  because  each  offense 
constituted  part  of  a  general  system  or 
scheme,  or  it  might  have  been  so  construed. 

2.  The  defense  called  one  De  Lance  as  a 
witness  to  prove  that  Crowder  had  stated 
that  the  receipt  in  question  was  worth,  or 
could  be  made  worth,  92,500  to  him,  or  that 
he  could  make  it  cost  the  defendant  that 
much;  and  he  was  asked  whether  or  not 
he  heard  Crowder  make  such  a  statement. 
De  Lance  was  a  witness  for  the  state,  and 
appears  to  have  been  hostile  to  the  defend- 
ant, and,  after  more  or  less  evasion,  he  an- 
swered, in  substance,  that  Crowder  had 
made  such  a  statement  in  his  presence  and 
bearing.  This  was  the  substance  of  his  tes- 
timony. After  so  testifying,  the  special 
prosecutor  was  permitted,  over  objection 
made  by  defendant,  to  ask  certain  questions 
in  cross-examination.  It  is  necessary  to 
set  out  these  questions  and  answers,  and  it 
appears  to  me  that  no  discussion  regarding 
their  propriety  is  necessary.  Under  the 
guise  of  asking  questions,  the  counsel  made 
insinuations  and  charges  again^  the  defend- 
ant, if  not  improper  in  any  case,  certainly 
'improper  cross-examination  of  this  witness. 

These  questions  were  duly  objected  to, 
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and  the  overruling  of  the  objections  fs  as- 
signed as  error. 

Q.  Did  he  [Crowder]  appear  like  a  man 
who  was  acting  like  a  jackal,  going  around 
and  blackmailing  a  man  behind  his  hack,  did 
he  T  I  want  to  find  out  whether  he  was  mad 
because  someone  was  trying  to  commit  a 
crime  against  him,  or  whether  he  was  try- 
ing to  commit  a  crime  against  somebody  else  ? 

A.  No,  he  did  not.  I  heard  what  he  said, 
and  saw  the  expression  of  his  face  and  heard 
the  tone  of  his  voice. 

Q.  Did  you  get  any  impression  from  hear- 
ing the  way  he  said  it,  and  the  public  man- 
ner in  which  he  said  it,  and  the  tone  of  his 
voice,  and  the  expression  of  his  face,  that 
he  was  contemplating  himself  committing  a 
crime  against  Major  Murphy;  or  that  he 
was  enraged  because  he  found  that  someone 
had  committed  a  tnrime  against  him? 
Which  was  the  impression  you  got? 

A.  Why,  he  seemed  angered  at  Murphy 
and  the  others  down  there  for  having  forged 
his  name  more  than  anything  else. 

Q.  In  other  words,  it  seemed  that  he  felt 
outraged  because  a  crime  had  been  commit- 
ted against  him,  rather  than  that  he  was 
planning  a  crime  against  sometme  else! 

A.  It  looked  that  way  to  me. 

Q.  Was  there  anything  about  the  expres- 
sion of  his  face,  or  tone  of  his  voice,  your 
mind  being  refreshed  on  the  subject,  that 
indicated  that  he  had  any  other  feeling  than 
that  of  a  man  who  discovered  his  name  had 
been  forged,  and  didn't  know  it  before,  and 
he  felt  outraged,  and  was  angry.  Was 
there  anything  inconsistent,  or  anything;  in 
his  face  or  manner  or  expression  other  than 
that,  at  the  time  he  made  that  remark? 

A.  Well,  I  never  had  any  conversation 
with  a  man  that  bad  had  his  name  forged 
before.    He  was  mad, — pretty  mad,  in  fact. 

Q.  You  know  about  how  a  man  would 
feel  like  Crowder,  who  had  a  little  farm, 
who  has  had  his  name  forged.  You  know 
about  how  he  would  express  himself  on  the 
subject  when  he  came  back  after  having 
asked  the  party  to  pay  it  up.  Was  there 
anything  in  his  voice  at  that  time  other 
than  a  man  would  naturally  expect  under 
these  circumstances  T 

Objection  being  interposed  that  it  would 
be  impossible  for  the  witness  to  tell,  the 
court  said:  What  was  his  expression;  how 
did  he  express  himself  T 

Q.  And  that  he  compelled  those  responsi- 
ble for  the  forgery  to  pay  up  or  dig  up! 
And  did  yon  not  also  luiow  by  the  same 
process  of  reasoning  by  which  you  arrived 
at  that  conclusion?  Did  you  not  also  know 
that  he  would  make  them  fellows  dig  up, 
he  referred  to  the  man  who  foi^d  the  re- 
ceipt ? 

A.  Or  was  responsible  for  it. 

Q.  Was  the  tone  of  his  voipe>aiid  tli^  ex- 
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pression  of  Ma  face  during  the  entire  con- 
versation consistent  with  the  statement 
that  somebody  had  forged  his  name! 

A.  Yes,  air;  it  was  consistent. 

Q.  Was  it  the  expression  you  would  nat- 
urally expect  a  man  to  have  on  finding  and 
honestly  believing  his  name  had  been  forged, 
iind  after  having  compelled  the  paxty  to 
settle T 

A.  His  face  was  condatent  with  a  man 
who  was  very  angry. 

Q.  When  he  [Crowder]  looked  vindictive, 
you  mean  by  that  that  he  appeared  to  be 
angry  because  his  name  actually  had  been 
forged,  and  the  statement  he  uttered  at  that 
time  was  true? 

A.  He  had  that  appearance;  yes. 

The  object  of  this  line  of  questions  was 
undoubtedly  to  corroborate,  by  showing 
Crowder's  appearance  and  actions,  his  de- 
nial of  authority  to  Murphy  to  sign  the  re- 
ceipt, it  may  have  been  competent  for  the 
state  to  show  whether  Crowder  appeared 
angry  or  pleased;  but  these  questions  go 
far  beyond  any  proper  examination  of  a 
witness  to  show  the  appearance  of  a  party 
during  a  conversation.  The  witness  wtta 
not  asked  to  state  the  conversation  which 
took  place,  but  to  give  his  impressions  and 
his  conclusions  as  put  in  his  mouth  by  coun- 
sel. The  impropriety  of  this  line  of  ques- 
tiona  cannot  be  doubted,  and,  as  counsel  for 
the  defendant  states  in  his  brief, — with 
which  statement  I  concur, — :  "Authority 
upon  the  subject  cannot  be  cited,  for  a  par- 
allel to  this  proceeding,  we  firmly  believe, 
cannot  be  found  in  alt  the  judicial  history 
of  this  country."  Trial  courts  in  this  state 
are  inclined  to  be  overlenient  to  counsel  in 
permitting  prejudicial  questions  of  this 
character,  and  I  deem  it  important  to  call 
attention  to  this  phase  of  the  case  at  bar 
to  indicate  that  courts  should  restrain  them 
within  proper  limits,  and  that  the  discre- 
tion vested  in  trial  courts  can  be  abused  in 
the  permission  to  make  use  of  charges  and 
innuendoes  by  question  of  the  counseL 
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HARRY  K.  HORXER  et  al.,  Doing  Busi- 
ness as  Hunter  Realty  Co.,  et  al.,  Plffs. 
In  Err., 

T. 

UABTHA  SPENCER  et  al. 

{—  Okla.  — ,  96  Pac  767.) 

Appeal  —  ^neral  flndlng  —  snfficlcncy. 

1.  In  a  cause  tried  to  the  court,  a  gen- 
eral finding  includes  the  finding  of  all  facts 

Headnotes  by  Turkeb,  J. 
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necessary  to  constitute  the  claims  of  the 

a in  whose  behalf  the  judgmoit  is  ren- 
and  upon  appeal  the  eourt  will  nob 
reriev  the  evidence  upon  wldek  such  find- 
ing la  made,  to  determine  its  vat&amej. 
Deed  —  failure  to  deliver. 

2.  No  title  will  pass  by  a  deed  wMch  is 
not  delivered  by  the  grantor  or  someone 
duly  authorized  by  him. 

Elscrow  —  wrongful  possession. 

3.  Where  possession  of  an  escrow  is  ob- 
tained, without  performance  of  the  condi- 
tion upon  which  a  delivery  to  the  grantee 
was  to  be  made,  no  title  passes. 

Agent  —  acting  for  adverse  parties. 

4.  Where  an  agent  acts  for  both  parties 
in  making  a  contact  requiring  the  exercise 
of  discretion,  the  contract  is  contrary  to 
public  policy,  and  voidable  in  equity  upon 
the  application  of  either  party* 

(May  14,  1008.) 


Case  Note.  —  Right  of  either  principal 
to  affirmative  relief  from  transaction 
in  which  agent  acted  for  both  parties. 

If  it  is  successfully  established  that  an 
attorney  who  was  already  retained  and  em- 
ployed to  purchase  outstanding  interests  in 
a  mine,  and  who  knew  the  great  value  of 
the  mine,  permitted  himself  to  be  retained 
and  consulted  as  nttomtfy  by  the  owner  nf 
a  part  of  the  outstanding  interests,  and. 
representing  to  him  that  the  mine  was  of 
little  or  no  value,  induced  him  to  sell  hit 
interest  without  informing  him  that  h" 
was  also  the  agent  of  the  purchaser,  such 
facts  are  sufficient  to  entitle  the  owner  to 
have  his  deed  canceled.  Donovan  v.  Cam- 
pion, 29  C.  C.  A.  30,  66  U.  8.  App.  388,  86 
Fed.  71. 

In  Levy  v.  Loeb,  86  N.  Y.  365,  the  pur- 
chasers of  bonds  through  brokers  were  al- 
lowed to  repudiate  their  purchase  for  the 
reason,  among  others,  that  the  brokers  had 
acted  as  the  agents  of  both  parties,  char- 
i^ing  their  principals  a  commission  for  buy- 
ing and  receiving,  also,  from  the  seller  a 
commission  lor  selling. 

In  Potter's  Appeal,  66  Conn-  l,  7  Am. 
St.  Rep.  272,  12  Atl.  613,  an  executor,  hav- 
ing in  hand  funds  of  bis  estate  for  dis- 
tribution, advised  the  widow  to  invest  her 
distributive  share  and  that  of  hrr  infant 
son,  for  whom  she  was  guardian,  in  certain 
stocks  and  mortgages,  and  credited  hiniM>lf 
as  executor  with  the  sums  so  invested.  It 
later  developed  that  he  was  acting  at  the 
time  as  agent  for  the  sale  of  the  storks  and 
mortgages,  and  received  a  commission  on  the 
sales  made  to  the  widow,  who,  on  discover- 
ing the  facta,  repudiated  the  traiisuction. 
Her  right  so  to  do  was  upheld  by  the  ap- 
pellate court  on  the  ground  that  the  act 
of  the  executor  as  agent  in  a  capacity  op- 
posed to  his  obligations  as  executor  and  as 
personal  adviser  and  friend  rendered  im- 
peachable in  equity  the  transactions  re- 
sulting from  the  dual  agency. 

Where  a  vendor  of  land  entered  into  a 


Digitized  by 


Google 


UOKNER  V.  SPENCi&R. 


623 


ERROR  to  the  District  Court  for  Garfield 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  actions  brought  to  set  aside 
certain  deeds  and  cancel  a  mortgage,  and 
to  clear  title  to  certain  real  estate.  Af- 
firmed. 

Statement  by  Tarner,  J.: 

The  pleadings  and  proof  in  this  case  dis- 
close that  on  March  — ,  1903,  Martha  Spen- 
cer, defendant  in  error,  plaintiff  below,  was 
the  owner  of  a  quarter  section  of  land  in 
Garfield  county  where  she  lived;  that  Daisy 
Hutto  was  the  owner  of  lots  1  and  2,  block 


.  44,  in  Okeene,  Blaine  county,  upon  which 
I  was  built  a  hotel,  in  which  she  lived;  that 
I  Thomas  B.  Cooper  lived  near  Mrs.  Spencer 
:  in  Garfield  county,  and  owned  180  acres  of 
land  in  Texas  county,  Missouri;  that  Harry 
N.  Homer  and  J.  E.  McCarty  were  partners 
in  the .  real-estate  business  in  Enid,  Okla- 
homa, under  the  name  of  the  Hunter  Realty 
Company.    That,  about  that  time,  Marthn 
Spencer  listed  her  farm,  worth  $3,000,  for 
sale  with  the  Himter  Realty  Company  on 
commission;  that,  shortly  thereafter,  Horner 
went  to  the  home  of  Mrs.  Spencer,  and 
told  her  that  he  had  a  good  trade  for  her, 


secret  arrangement  with  his  own  agent 
whereby  the  vendor  was  to  sell  to  the  agent 
and  others  associated  togetiier  by  the 
agent's  efforts  for  the  purpose  of  buying 
on  a  joint  venture,  the  agent  being  active 
in  bringing  about  the  purchase,  such  sale 
was  fraudulent;  and  the  buyers,  on  dis- 
covering that  their  supposed  partner  and 
agent  was  thus  acting  in  a  dual  capacity, 
were  entitled  to  rescind  the  sale.  Yeoman 
V.  Lasley,  40  Ohio  St.  100. 

In  Miller  t.  Louisville  ft  R.  Co.  83 
Ala.  274,  3  Am.  St.  Rep.  722.  4  So.  842,  a 
railroad  corporation  wtfs  allowed  to  rescind 
a  contract  of  sale  made  by  its  agent  be- 
cause the  agent,  who  was  in  collusion  with 
the  purchaser,  was,  by  an  imderstanding 
and  agreement  with  nim,  to  have  such 
rights  in  the  property  as  to  indicate  con- 
flieting  and  dual  interests  on  the  part  of 
the  agent. 

A  bill  for  an  injunction  and  the  cancela- 
tion of  a  policy  of  insurance  was  filed  in 
Wildberger  v,  Hartford  F.  Ins.  Co.  72  Miss. 
338,  28  L.R.A.  220,  48  Am.  St.  Rep.  558, 
17  So.  282,  after  an  action  had  been  begun 
to  recover  on  the  policy;  and  the  court 
granted  the  decree  prayed  for,  it  appearing 
that  the  agent  who  represented  the  com- 
pany, in  writing  the  policy,  had  issued  it 
to  himself  as  receiver  of  a  stock  of  mer- 
chandise. 

Where  an  agent  having  the  care  and  man- 
agement of  land  made  a  written  offer  to 
the  owner  to  purchase,  signing  a  third  per- 
son's name,  and,  in  collusion  with  such 
third  person,  secured  a  deed  of  property  to 
him,  who  later  conveyed  it  to  the  agent, 
such  transaction  was  voidable  In  equity; 
and  a  decree  canceling  the  conv^ance  was 
affirmed  in  Seymour  v.  Shea,  62  Iowa,  708, 
16  N.  W.  106. 

Where  the  president  of  a  bank,  acting 
as  agent  of  another  in  the  purchase  of  se- 
curities, sold  her  bonds  upon  which  the  bank 
realized  a  profit,  he  was  acting  as  agent  in 
a  dual  capacity;  and  the  purchaser  of  the 
securities  was  entitled  to  rescind  the  trans- 
action. Carr  v.  National  Bank  ft  Loan  Co. 
167  N.  Y.  375,  82  Am.  St  Rep.  72S,  60  N. 
E.  649. 

In  Young  v.  Hughes,  32  N.  J.  Eq.  372,  it 
was  held  that  a  vendor,  upon  his  cross  bill 
in  a  suit  for  specific  performance,  was  en- 
titled to  have  the  contract  rescinded  be- 
17L.RA.(N.S.) 


cause  the  purchaser  had  participated  in  thi- 
misconduct  of  the  vendor's  agent,  who  con- 
cealed material  facts  from  his  principal  and 
exerted  his  skill  and  experience  against 
him,  rather  than  for  him. 

In  Panama  ft  S.  P.  Teleg.  Co.  v,  India 
Rubber,  G.  P.  ft.  Teleg.  Works  Co.  L.  R.  Id 
Ch.  616,  a  submarine  cable  company  owning 
a  concession  for  the  laying  of  a  telegraph 
cable  contracted  with  a  construction  com- 
pany to  do  the  work.  Payment  was  to  b? 
made  in  instalments  upon  certificates  of  tbi* 
engineer  of  the  cable  company  that  the 
money  was  due.  This  same  engineer  was  in 
the  employ  of  the  construction  company  as 
mibcontraotor,  and  the  dual  agency  wiLf. 
held  sufficient  to  entitle  the  plaintiff  to  a 
rescission,  as  a  matter  of  course,  of  the 
contract  between  the  two  companies. 

It  is  perhaps  well  to 'note  the  exclusion 
of  another  class  of  cases  from  this  note; 
viz.,  those  actions  in  which  it  is  sought  to 
rescind  transactions  to  which  a  corporation 
is  a  party  because  the  agent  of  the  one 
party  is  a  stockholder  or  director  in  the  cor 
poration.  In  general,  it  is  held  that  thf 
principal  may  avoid  such  a  contract;  but 
the  decisions  are  not,  as  a  rule,  made  upon 
the  theory  that  the  stockholder  is  the  agent 
of  the  corporation;  they  rest  rather  upon 
the  self-interest  of  the  agent  in  the  subject- 
matter  of  the  contract.  One  case,  however, 
has  been  found  in  which  a  director  and 
stockholder  was  considered  the  corporation'!* 
agent,  and  a  deed  was  canceled  m  equity 
because  this  director  and  stockholder  was 
the  sole  agent  of  the  corporation's  grantor. 
Cumberland  Coal  ft  I.  Co.  v.  Sherman,  30 
Barb.  553. 

And  again  the  rule  was  recognized  In 
Whitler  v.  James,  121  Qa.  621,  49  S.  E. 
600.  where  an  agent  for  the  sale  of  land-< 
conveyed  them  to  a  company  of  'which  he 
was  the  president.  The  right  to  recover 
the  land  and  have  the  conveyance  canceleil 
was  denied  because  there  had  been  a  ratifi 
cation,  but,  without  this,  that  the  court 
would  have  followed  the  established  rule, 
is  indicated  by  the  following  taken  from 
the  opinion:  "If,  on  the  other  hand,  the 
sale  is  attacked  because  the  agent  of  the 
vendor  was  also  president  or  agent  of  the 
purchaser,  the  effect  of  the  dual  aaency 
would  authorize  the  principal  to  repudiate 
the  transaction." 
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and  got  her  to  go  with  him  to  Okeene  to 
see  the  hotel  property  belonging  to  Daisy 
Hutto,  worth  Bome  $1^00,  which  he  said  he 
could  trade  her  farm  for,  and  which  he 
represented  to  be  worth  $5^00,  and  that  it 
was  leased  for  $75  per  month,  and  one 
month's  rent  would  be  due  in  a  few  days; 
that  she  went  with  Horner,  and,  after  a 
hurried  inspection  of  the  hotel  property,  re- 
turned with  him  to  Enid.  Late  that  night 
she  was  induced  fay  him  to  sign  a  contract 
binding  herself,  in  substance,  in  considera- 
tion of  a  transfer  of  the  hotel  property  from 
Daisy  Hutto  to  herself,  together  with  its 
fixtures  and  furniture,  as  per  invoice  there- 
to attadied  "and  a  lease  to  D.  A.  Skillen 
until  January  1,  1904,  at  the  rate  of  $7S 
per  month  rent,  and  assignment  of  $1,500 
insurance,"  she  would  convey  her  farm  by 
warranty  deed,  "except  a  mortgage  of  $500, 
which  first  party  assumes,"  &ad  first  party 
"agrees  to  pay  for  second  party  debts  to 
the  amount  of  $460  in  cash,  and  the  second 
party  agrees  to  give  to  the  first  party  a 
mortgage  on  lots  1  and  2,  block  44  and  the 
furniture  in  the  hotel  ...  as  security 
for  the  debts  and  $500.00  evidenced  by  a 
mortgage  on  the  farm  herein  described,  total 
of  mortgage  to  be  $960,  on  the  Okeene  prop- 
erty, with  interest,  etc.,  .  .  .  and  to  pay 
all  taxes,  assessments,  or  impositions  that 
may  be  legally  in^tosed  on  said  land  sub- 
sequent to  the  year  1903."  This  contract 
was  afterwards  signed,  "Daisy  Hutto,  by 
Her  Attorney  in  Fact,  Harry  N.  Horner;" 
but  the  same  appears  to  have  been  done  be- 
yond the  scope  of  his  authority,  and  with- 
out her  knowledge  or  consent.  It  was  rep- 
resented by  Homer  that  this  contract  was 
to  bind  the  trade  until  her  brother  came  up 
from  Caddo  county  to  investigate  and  ad- 
vise her  in  the  matter.  Her  acknowledg- 
ment was  taken  thereto  by  J.  K  McCarty, 
the  other  member  of  the  firm  of  Hunter 
Realty  Company.  At  the  same  time,  and 
with  the  same  understanding,  she  executed 
a  deed  conveying  her  land  to  Thomas  B. 
Cooper,  and  both  documents  were  left  with 
said  Horner.  A  few  days  after,  Martha 
Spencer  and  her  brother  went  to  the  office 
of  the  Hunter  Realty  Company,  and  de- 
manded of  McCarty  to  see  the  contract  and 
deed.  He  told  them  that  they  were  in  the 
bank,  and  could  not  be  obtained  until  ^r- 
ner  returned,  which  would  be  tbe  following 
Sunday.  She  told  McCarty  to  tell  Homer 
when  he  got  back  to  go  no  further  with  the 
trade,  which  McCarty  agreed  to  do.  That 
afternoon  (March  26th)  Horner  put  the  deed 
on  record.  They  came  back  in  a  day  or  two, 
and  Homer  was  there.  They  again  demand- 
ed the  deed,  stating  that  she  did  not  want 
to  trade  for  the  hotel.  Homer  informed 
her  that  she  could  not  get  itj  that  he  would 
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not  give  it  up;  that  the  trade  had  gone  too 
far,  and  that  the  deed  had  been  recorded. 
In  the  meantime,  while  Homer  was  acting 
as  tbe  agent  of  Mrs.  Spencer,  but  unknown 
to  her,  he  was  trying  to  manipulate  a  three- 
cornered  trade,  and  liad  arranged  with  Daisy 
Hutto  to  exchange  her  hotel  property  for 
180  acres  of  land,  belonging  to  Thomas  B. 
Cooper,  in  Missouri,  and  $1,000  "to  boot," 
$100  of  which  was  to  go  to  Homer  as  com- 
missions, she  to  deed  her  property  to  Mrs. 
Spencer.  With  this  understanding,  said  deed 
was  placed  by  her  in  escrow  in  the  Citisens* 
Bank  at  Enid,  under  the  terms  of  an  instru- 
ment of  writing  as  follows: 

Enid,  0.  T.,  March  30,  1903. 
This  deed  is  deposited  by  Daisy  Hutto  to 
be  held  by  this  bank  until  the  abstract  for 
180  acres  of  land,  S.  V«,  N.  E.  »4  and  N. 
S.  E.  V4  and  a  part  Sc.  26,  Twp.  30,  R.  11  is 
brought  down  to  date  and  approved  by  her 
agent,  A.  M.  Homer,  of  Lawndale,  and  re- 
turned to  the  bank  with  instractiona,  then 
to  be  turned  over  to  Harry  N.  Horner  upon 
the  delivery  of  a  deed  to  above  described 
land  and  $SCO  in  cash. 

[Signed]    A.  M.  Homer,  Attorney  in 

Fact  for  Daisy  Hutto. 
Harry  N.  Homer, 
^idorsed  across  the- face: 

March  SO.  190S. 
I  acknowledge  receipt  of  the  deed  herein 
described. 

[Signed]  A.  M.  Horner. 

In  the  meantime,  and  as  his  agent,  Horner 
arranged  with  Thomas  B.  Cooper  to  ex- 
change his  land  for  that  of  Mrs.  Spencer,  by 
receiving  her  deed,  obtained  as  aforesaid, 
and  executing  a  deed  to  his  land  to  Daisy 
Hutto,  and  giving  her  $1,000  "to  boot." 
With  this  understanding  his  deed,  mentioned 
in  the  escrow,  was  turned  over  to  A.  M. 
Horner,  agent  of  Daisy  Hutto,  that  same 
day,  for  the  purpose  of  bringing  down  the 
abstract  to  show  title  in  her,  and  his  re- 
ceipt indorsed  thereon.  Cooper's  abstmct 
proving  unsatisfactory,  A.  M.  Homer,  agent 
for  DaUy  Hutto,  wrote: 

Cunningham,  Kan.^  April  22,  1903. 
Citizens'  Bank, 
Enid,  Okla.: 

I  have  returned  to  Harry  N.  Horner  ab- 
stract and  quitclaim  deed  to  180  acres  of 
land  in  Texas  county,  Missouri,  after  hav- 
ing had  the  abstract  to  same  examined,  and 
find  the  title  not  satisfactory.  Please  re- 
turn to  me  the  deed  to  property  in  Okeene, 
O.  T.,  from  Daisy  Hutto  to  Thomas  B.  Coop- 
er, and  oblige,  yours  respectfully. 

[Signed]  A.  M.  Homer. 
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To  the  letter  returning  abstract  Homer 
replied: 


Hunter  Realty  Co. 
Enid,  Okla.,  April  23,  1903. 
A.  II.  Homer,  Esq.. 

Lawndale,  Kan. 
Dear  Sir:— 

Your  letter  received  containing  abstract. 
Now  this  (leal  was  made  and  you  acct-pted 
the  deed  to  the  Mo.  land.  Of  course  Mr. 
Cooper  guarantees  the  title,  and  he  is  amply 
able  to  make  it  all  good,  and  the  title  to 
the  hotel  has  passed  to  a  third  party,  and 
I  cannot  see  at  this  time  how  all  these 
changes  can  be  as  tfiey  once  stood.  A.  can- 
not call  the  deal  off.  I  will  see  Mr.  Cooper 
u  soon  as  possible. 

Yours  truly, 
[Signed]  Harry  N.  Homer. 

About  the  time  he  received  the  letter  re- 
turning the  abstract,  Homer  went  to  the 
Citizens*  Bank  of  Enid,  and,  in  violation  of 
the  escrow  surreptitiously  obtained  th^ 
deed  from  Daisy  Hutto  to  Mrs.  Spencer,  and 
placed  the  same  on  record,  leaving  at  the 
same  time  a  check  for  the  9900  mentioned 
in  the  escrow,  but  which  was  never  accepted 
by  Daisy  Hutto.  As  a  matter  of  fact,  he  re- 
ceived 91,600  from  Cooper  on  this  deal, 
$1,000  of  which  was  to  be  paid  to  Daisy 
Hutto.  of  which  she  was  to  give  him  9100, 
as  commission.  He  retained,  by  this  ar- 
rangnnent,  said  $100  and  $500  from  Cooper, 
nialcing  $600  net  to  him,  as  commission  paid 
1^  the  two. 

Shortly  before  this  time.  Homer  was  hav- 
ing trouble  with  Mrs.  Spenwr,  who  was 
pressing  him  to  explain  why  he  had  placed 
her  deed  on  record,  and  wanted  to  get  it 
back.  He  told  her  the  hotel  was  standing 
open  and  vacant.  Anyone  could  steal  what 
they  wanted  out  of  it;  that  she  had  better 
close  the  deal  and  take  the  hotel,  or  else 
she  would  gain  nothing;  that  he  would  sell 
it  to  advantage  for  cash;  that  she  would 
thereby  avoid  a  lawsuit;  that  he  wanted 
$150  from  her  for  commiHsion,  but  finally 
agreed  to  take  $100;  that,  just  as  soon  as 
she  signed  the  mortgage  on  the  hotel  prop- 
erty, she  would  get  a  deed  to  it;  that  she 
owed  Cooper  for  paying  off  the  $500  mort- 
gage on  the  farm,  and  for  paying  off  the  one 
to  Fleming  for  $150.  and  prepared  a  mort- 
gage for  $650  on  the  hotel  property  for  her 
to  sign,  payable  to  J.  E.  McCarty,  which 
she  did;  but  nowhere  in  the  record  does  it 
appear  that  Cooper  ever  paid  said  mortgage, 
as  represented,  or  assumed  its  payment,  or 
that  Mrs.  Spencer  ever  got  a  deed  to  the 
Hutto  property.  Homer  further  claimed 
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that  certain  taxes  remained  unpaid,  where- 
upon she  was  induced  to  sign  the  following: 

Hunter  Realty  Company. 
Farm  and  City  Property.  Farm  Loans  a 
Specialty. 
Enid,  Oklahoma,  April  17. 190S. 
This  agreement,  made  and  entered  the 
day  and  date  above  written  by  and  between 
Martha  Spencer,  first  party,  and  Harry 
Homer,  a  partner  in  the  Hunter  Realty 
Company,  representing  Tliomas  B.  Cooper 
and  Daisy  Hutto.  second  parties,  witness- 
eth:  Tliat,  in  consideration  of  a  full  and 
complete  settlement  made  by  all  parties 
hereto,  that,  in  exchange  of  property,  that 
Martha  Spencer  is  to  assume  and  agrees  to 
pay  the  taxes  for  the  year  1902  on  L.  1 
and  2,  B.  44,  city  of  Okeene,  known  as 
"Okeene  Hotel,"  and  that  the  second  parties, 
through  their  agent,  agrees  to  assume  and 
to  pay  the  taxes  on  the  S.  W.  Sec.  17, 
Twp.  23,  N.  R.  4  W.  I.  M.  and  pay  a  mort- 
gage on  the  land  herein  named  for  $1&0.00 
held  by  O.  5.  Fleming. 
[Signed]  Martha  Spencer. 

Harry  N.  Horner. 

Nowhere  in  the  record  does  it  appear  that 
possession  of  any  of  the  property  parported 
to  be  traded  for  changed  hands.  After  the 
abstract  of  the  Cooper  land  had  been  reject- 
ed by  Daisy  Hutto,  she  tendered  back  a 
quitclaim  deed  thereto,  and,  upon  the  same 
being  refused,  on  May  4,  1903,  brought  suit 
against  all  parties  in  interest  to  clear  her 
title,  which,  by  consent  of  all  parties,  was. 
on  October  21,  1903,  taken  on  a  change  of 
venue  to  the  district  court  of  Garfield  coun- 
ty. On  May  11,  1903,  Martha  Spencer  hav- 
ing filed  her  suit  in  the  district  court  of 
Garfield  county  against  all  parties  in  in- 
terest for  the  same  purpose,  by  order  of 
court  these  cases  were  consolidated,  and 
tried  to  the  court,  and  resulted  in  a  decree, 
on  May  25,  1905,  granting  Daisy  Hutto  and 
Martha  Spencer  sweeping  relief,  in  effect, 
canceling  the  deeds  of  Spencer  to  Cooper 
and  Hutto  to  Spencer,  and  decreeing  that 
Martha  Spencer  "pay  to  Thomas  B.  Cooper 
the  sums  of  money  paid  upon  liens  and 
mortgages  against  her  land,  amounting  to 
the  sum  of  $273.44,"  from  which  decree 
Harry  \.  Homer.  -T.  E.  McCarty,  and  Thom- 
as B.  Cooper  have  appealed,  and  the  same  is 
before  us  on  case  made. 

Messrs.  Manatt  8c  Stnrgls  and  Rob- 
be  rts  St  Curran,  for  plaintiffs  in  error : 

So  far  as  the  rights  of  Cooper  are  in- 
volved, Spencer  occupies  the  position  of  at- 
tempting to  set  aside  her  own  deed  on  the 
ground  tliat  she  was  misled  to  her  injiury 
by  her  own  agents. 
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Somes  V.  Brewer,  2  Pick.  184,  13  Am. 
Dec  406;  McNeil  v.  Jordan,  28  Kan.  7. 

A  contract  must  be  promptly  disaffirmed 
upon  the  discovery  of  a  fraud  that  would 
authorize  rescission. 

Bell  T.  Keepers,  39  Kan.  105.  17  Pac  786; 
Estes  V.  Reynolds,  76  lb.  S63;  Melton  v. 
Smith,  65  Mo.  315. 

Before  rescission  the  other  party  must 
be  placed  in  statu  quo. 

Bell  V.  Keepers  and  Melton  v.  Smith,  su- 
pra; McTndoe  v.  Morman,  26  Wis.  588,  7 
Am.  Rep.  96;  Harvey  v.  Morris,  63  Mo.  475. 

Ratification  with  knowledge  of  the  facts 
terminates  the  right  to  rescind. 

Crooks  V.  Xippolt,  44  Minn.  239,  46  H.  W. 
349. 

A  delivery  of  a  deed  to  the  grantee  can- 
not be  an  escrow;  neither  is  parol  evidence 
admissible  to  show  that  a  delivery  to  the 
grantee  was  conditional. 

6  Am.  &  Eng.  Bnc.  Law,  p.  858;  Teide- 
man,  Real  Prop.  815. 

The  Hutto  deed  was  left  in  the  hank  to 
be  delivered  on  payment  of  the  money  by 
Cooper,  and,  upon  payment,  the  condition 
was  performed  and  the  delivery  of  the  deed 
to  Spencer  completed;  and  this  would  be 
true  if  the  deed  had  been  left  in  the  bank 
and  never  filed  of  record. 

Cannon  v.  Ilandley,  72  Cal.  133,  13  Pac. 
315;  Hughes  v.  Thifltlewood,  40  Kan.  232, 
19  Pac.  629;  Hplm  v.  Kleinachmidt.  12  Mont. 
586,  31  Pac.  542;  Sctiuur  v.  Rodenback,  133 
Cal.  85,  65  Pac.  298;  Gammon  v.  Bunnell, 
22  Utah,  421,  64  Pab.  958. 

Mr.  J.  H.  Dodson,  for  defendant  in  er- 
ror Spencer: 

It  is  against  public  policy  for  an  agent 
to  act  for  adverse  parties  without  their 
knowledge. 

Mechem.  Agency,  §§  66,  68. 

There  was  nt'ver  any  di-livery  of  the  Hut- 
U>  deed,  and  no  title  passed. 

Hogiieland  v.  Arts,  113  Iowa,  634,  85  N. 
W.  818;  Fitch  v.  Bunch.  30  Cal.  208;  1 
Devlin,  Deeds,  §§  322,  323. 

The  innocence  of  a  party  who  has  profit- 
ed by  a  fraud  will  not  entitle  him  to  re- 
tain the  fruits  of  another  man's  misconduct, 
or  exempt  him  from  the  duty  of  restitu- 
tion. 

Bigelow,  Fraud,  p.  137. 
Mr.  G.  C.  Calkins  for  defendant  in  error 
Hutto. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  contention  of  plaintiffs  in 
error  is  that  the  trial  court  erred  in  over- 
ruling their  motion  for  a  new  trial,  and,  un- 
der this  head,  contend  that  the  judgment  is 
contrary  to  the  law  and  the  evidence.  Let 
us  sen  how  this  is.  There  wa«  a  general 
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finding  in  this  case  by  the  trial  court  in 
favor  of  the  defendants  in  error,  plaintifTtf 
below.  When  this  is  the  case  the  rule  is. 
as  laid  down  in  the  syllabus  in  Brewer  v. 
Black,  5  Okla.  57,  47  Pac.  1089:  "A  general 
finding  includes  the  finding  of  alt  necessary 
facts  to  constitute  the  claim  of  the  party 
in  whose  behalf  tne  judgment  is  rendered; 
and,  upon  appeal,  this  court  will  not  review 
the  evidence  upon  which  such  finding  was 
made,  to  determine  its  sufficiency."  See 
also  Meyer  Bros.  Drug  Co.  v.  Kelley,  S 
Okla.  118,  47  Pac.  1065. 

It  goes  without  saying  that  Homer  wan 
guilty  of  the  grossest  fraud,  while  acting  as 
the  agent  of  Jlartha  S))encer,  to  induce  her 
to  believe  that  it  was  to  her  interest  to 
trade  her  farm,  worth  $3,500,  for  the  hotel 
property  of  Daisy  Hutto,  worth  $1,500,  and 
agree  to  give  her  a  mortgage  thereon  for 
$960,  $460  of  which  was  to  reimburse  ^er 
for  paying  certain  indebtedness  of  Mrs, 
S[)cncer.  She  had  a  right  to,  and  did,  rely 
upon  his  judgment  in  the  matter,  and  exe- 
cuted a  deed  to  Cooper  with  the  understand- 
ing that  the  same  was  not  to  be  delivered 
until  she  could  be  further  advised  by  her 
brother.  It  also  goes  without  saying  that, 
when  she  later  visited  Homer's  office  and 
left  instructions  for  the  sale  to  be  proceeded 
with  no  further,  the  subsequent  recording 
of  her  deed  by  Horner  passed  no  title  to 
Cooper,  for  the  reason  that  no  title  will  pass 
by  a  deed  which  is  not  delivered  by  a  grant- 
or or  one  duly  authorized  by  him.  Fitdi  v. 
Bunch,  30  Cal.  209;  I  Devlin^ Deeds,  §S  261. 
262.  Neither  did  the  title  pass  from  Daisy 
Hutto  to  Mrs.  Spencer  for  the  reason  that 
the  terms  of  the  escrow  were  not  complied 
with.  1  Devlin,  Deeds,  §S  322,  323;  Bogae- 
land  V.  Arts,  113  Iowa,  634.  86  N.  W.  818; 
Fitch  V.  Bunch,  supra.  It  follows  that  the 
minds  of  these  parties  did  not  meet,  and 
that  their  respective  deeds  constituted  a 
cloud  upon  their  respective  titles. 

But,  independent  of  anything  we  have 
said,  it  is  apparent  from  the  record  that 
Harry  K.  Homer  and  J'.  E.  !EhfaCarty.  part- 
ners doing  business  as  the  Hnnter  Realty 
Company,  were  acting  as  agent  for  all  con- 
cerned in  this  "triangular  transaction."  In 
fact.  Homer  expressly  admits  such  to  be  the 
case,  when  he  testifies:  "Q.  You  were  agent 
for  Daisy  Hutto  in  this  transaction,  were 
youl  A.  Yos.  sir;  for  them  all,  Mrs.  Spen- 
cer. Daisy  Hutto,  and  Cooper."  That  being 
true,  this  entire  transaction,  independent  of 
the  question  whether  any  of  the  parties 
thereto  were  injured,  was  against  public 
policy,  and  voidable  in  equity  at  the  suit 
of  any  of  the  parties  thereto. 

In  1  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  1073, 
it  is  said:  "When  an  agent  acts  for  both 
parties  in  making  a  contract  requiring  the 
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uxprcise  of  discretion,  the  contract  is  void- 
able in  equity  upon  the  application  of  ei- 
ther party," — citing  autlioritiea.  InRanispeck 
V.  Pattillo,  104  Ga.  772.  42  LJI.A.  197,  69  Am. 
St.  Rep.  197,  30  S.  E.  962,  the  court,  quot- 
ing approvingly  from  Famsworth  v.  Hem- 
mer,  1  Allen.  494.  79  Am.  Dec.  756,  aaya: 
"It  is  of  the  ewence  of  his  [the  agent's] 
contract  that  he  will  use  his  best  skill  and 
judgment  to  promote  the  interest  of  his  em- 
ployer. This  he  cannot  do  where  he  acts  for 
two  persons  whose  interests  are  essentially 
adverse.  He  is  therefore  guilty  of  a  breach 
of  his  contract.  Nor  is  this  all.  He  com- 
mits a  fraud  on  his  principals  in  undertak- 
ing, without  their  assent  or  knowledge,  to 
act  as  their  mutual  agent,  because  he  con- 
ceals from  them  an  essential  fact,  entirely 
within  his  own  knowledge,  which  he  was 
bound,  in  the  exercise  of  good  faith,  to  dis- 
elose  to  them.  Story,  Agency,  §  31;  Cope- 
land  V.  Mercantile  Ins.  Co.  6  Pick  198-204; 
Pugsley  V.  Murray.  4  E.  D.  Smith,  245; 
Rupp  V.  Sampson,  16  Gray,  398,  77  Am.  Dec. 
416.   See  also  Mechem.  Agency.  §§  66.  67." 

In  McKinley  v.  Williams,  20  C.  C.  A.  312, 
36  U.  S.  App.  749.  74  Fed.  94,  the  court 
said:  "To  permit  the  agent  of  a  vendor  to 
become  interested,  as  the  purchaser  or  as 
the  agent  of  a  purchaser,  in  the  subject- 
matter  of  the  agency,  inaugurates  so  dan- 
gerous a  conflict  between  duty  and  self- 
interest  that  the  law  wisely  and  perempto- 
rily prohibits  it.  An  agent  of  a  vendor,  who 
speculates  in  the  subject-matter  of  his  agen- 
cy, or  intentionally  becomes  interested  in 
it  a*  a  purchaser,  or  as  the  agent  of  a  pur- 
chawr,  violates  his  contract  of  agency,  be- 
trays his  trust,  forfeits  his  commiHsion  as 
agent,  and  becomes  indebted  to  his  principal 
for  the  profits  he  gains  by  his  breach  of 
duty." — citing  a  number  of  authorities. 

In  New  York  Cent.  Ins.  Co,  v.  National 
Protection  Ins.  Co,  14  N,  Y,  91,  Mr.  Chief 
Justioe  Denio,  speaking  for  the  court,  says: 
"It  has  been  settled  by  a  long  course  of  ad- 
judications in  the  courts  of  equity  that  a 
trustee  or  agent  of  one  person  cannot  make 
a  valid  contract  respecting  the  subject-mat- 
ter to  which  the  trust  or  agency  relates, 
where  he  has  a  personal  interest.  His  con- 
Htituent,  it  is  said,  is  entitled  to  have  all 
his  skill  and  judgment  employed  in  his  serv- 
ice; but.  if  he  is  himself  the  other  party  to 
the  contract,  the  utmost  which  could  be 
expected  from  a  very  honest  man  would  bo 
the  ordinary  fairness  of  an  umpire.  .  ,  . 
The  courts  of  this  state  have  followed  the 
principle  of  these  cases  with  great  constan- 
cy, and  the  rule  may  be  considered  perfect- 
ly well  settled.  Torrey  v.  Bank  of  Orleans, 
9  Paige,  663;  Van  Epps  v.  Van  Epps.  9 
Paige.  237;  Hawlcy  v.  Cramer.  4  Cow.  736; 
Itostwick  V.  Atkins,  3  N.  Y.  53.  .  .  . 
17  LJt.A.(N.S.) 


The  precise  ease  of  one  person  assuming  to 
act  as  the  agent  of  both  parties  has  been 
considered  as  within  the  rule,  Copeland  v. 
Mercantile  Ins.  Co.  6  Pick.  198;  Story. 
Agency,  §  211;  Paley,  Agency,  by  Dunlap, 
33,  and  note  8;  Ex  parte  Bennett,  10  Yes. 
Jr,  381." 

In  Blood  v.  La  Serena  Land  A  Water  Co. 
113  Cal.  221.  41  Pac.  1017,  45  Pac.  252,  the 
court  says:  "That  a  broker  cannot  represent 
both  parties  to  a  contract  of  sale,  in  which 
discretion,  judgment,  and  skill  are  to  be  ex- 
ercised by  him,  unless  they  have  knowledge 
of  bis  double  capacity,  and  consent  to  be  ao 
represented,  and  that  a  party  led  unwit- 
tingly into  a  contract  by  means  of  such 
double  agency  may  avoid  the  contract  by 
methods  suitable  to  the  drcumstances  of 
the  case,  are  propositions  not  to  be  denied. 
Empire  State  Ins.  Co.  v,  Amerioui  Cent.  Ins. 
Co.  138  N.  Y.  446.  34  N.  E.  200,  and  eases 
cited;  Cassard  v,  Hinman,  6  Bosw.  8;  Hun- 
saker  t.  Sturgia,  29  Cal.  142;  Davis  v.  Rock 
Creek  Lumber  Flume  &  Min.  Oo.  65  Cal. 
359,  36  Am.  Rep.  40." 

In  Black  t.  Miller,  71  HI.  App.  S44,  the 
court,  quoting  approvingly  from  Stoiy  on 
Agenqr,  $  211,  says:  '^ence,  it  is  well  set- 
tled that  an  agent  employed  to  sell  cannot 
become  the  purchaser,  and  an  agent  em- 
ployed to  buy  cannot  himself  be  the  seller. 
And,  upon  the  same  principle,  it  is  held  that 
a  contract  made  by  one  who  acts  as  the 
agent  of  both  parties  may  be  avoided  by 
either  principal.  .  .  .  The  question  in 
such  cases  does  not  turn  upon  the  point 
whether  there  was  an  intention  to  cheat,  or 
whether  the  purchaser  has  suffered  an  in- 
jury. It  is  upon  grounds  of  public  policy 
that  the  law  declares  such  a  purchase  fraud- 
ulent. .  .  .  And,  tor  that  reason,  our 
supreme  court  has  repeatedly  held  that  an 
agent  cannot,  either  directly  or  indirectly, 
have  an  interest  in  a  sale  of  property  of 
his  principal  which  is  within  the  scope  of 
his  agency,  and  that  it  is  immaterial  in  such 
case  that  no  fraud  was  actually  intended." 

Mechem  on  Agency,  §  66,  says:  "An  agent 
owes  to  his  principal  a  loyal  adherence  to 
his  interests,  and  it  would  be  a  fraud  upon 
the  principal,  and  would  contravene  the 
public  policy,  to  permit  an  agent,  without 
the  fuU  knowledge  and  consent  of  his  prin- 
cipal, to  enter  into  a  relation  involving  sncli 
a  duty,  when  his  allegiance  had  already 
been  pledged  to  one  having  adverse  inter- 
ests,"— citing  authorities. 

It  follows  that  the  decree  of  the  lower 
court  must  be  affirmed,  and  it  ia  so  ordered. 


All  concur. 
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VTAH  SUPREME  COVBT. 
JOHN  S.  HOUTZ,  Appt., 

V. 

UNIOX  PACIFIC  RAILROAD  COMPANY, 
Reapt 

(33  Utah,  176.  93  Fac.  439.) 

Carrier  —  limttatton  of  liability. 

1.  The  provisiona  of  a  contract  whereby 
a  shipper  of  sheep  asBumeH  all  the  risk  of 
dainaf^  which  may  be  sustained  by  reason 
of  delay  in  the  transportation,  or  loss  or 
dainaf^  for  any  other  cause  or  thing  not 
resulting  from  wilful  or  gross  negligence  of 
the  carrier;  and  all  provisions  exempting 
or  limiting  the  liability  for  loss  or  dam- 
age resulting  from  the  failure  to  exercise 

Case  tfote.  —  Validity  of  stipulation  in 
carrier's  contract  requiring  notice  of 
loas  tDlthin  a  specified  time,  as  ap- 
plied to  loss  due  to  carrier's  negli- 
gence. 

The  attempt  on  the  part  of  common  car- 
riers to  limit  their  common-law  liability 
has  given  rise  to  a  great  mass  of  litigation. 
At  common  law,  the  liability  was  tliat  of 
an  insurer,  and  a  carrier  was  responsible 
for  all  losses  except  those  occasioned  by  act 
of  God  or  of  the  public  enemy.  The  doc- 
trine that  a  common  carrier  might  limit 
his  liability  by  special  contract  was  first 
recognized  in  1804  by  Lord  Ellenborough  in 
Nicholson  v.  Willan.  5  East,  507.  Within 
twenty  or  twenty-hve  years,  the  doctrine 
seems  to  have  been  carried  so  far  tliat  a 
carrier  oould  cast  off  all  liability,  and  in 
1830  a  statute  was  passed  providinf|  that 
a  carrier  could  not  restrict  his  liability  by 
mere  notice  or  declaration. 

The  doctrine,  however,  has  never  been 
carried  in  this  country  to  the  same  extreme 
as  in  England.  The  change  in  the  English 
doctrine  did  not  take  place  until  after  the 
Revolution,  and  consequently  did  not  neces- 
sarily affect  the  rule  here,  yet  the  extreme 
hardships  and  rigor  of  the  old  common-law 
doctrine  have  gradually  been  moditted  so 
that  in  nearly  every  jurisdiction  the  com- 
mon carrier  may  now,  by  contract,  limit  to 
a  greater  or  less  degree  his  common-law 
liability. 

But  it  is  the  rule,  very  generally  accept- 
ed, that  a  carrier  cannot  exempt  itaelf  from 
liability  for  losses  caused  by  the  negli- 
gence of  it.  its  servants  or  agents.  Under 
this  rule,  therefore,  a  stipulation  in  the 
carrier's  contract  requiring  notice  of  los-t 
to  be  given  within  a  specified  time  would 
be  void  if  it  restricted  the  carrier's  lia- 
bility for  his  negligence.  It  is  generally 
held,  however,  that  the  stipulation  ia  not  a 
restriction  of  liability,  but  is  rather  a  con- 
dition precedent  affecting,  not  the  carrier's 
liability,  but  the  shipi>er's  remedy.  The 
general  purpii-se  <tt  such  a  stipulation  is,  of 
course,  to  permit  the  carrier  to  make  an 
investigation  of  the  claim,  while  the  mat- 
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proper  care, — contravene  public  policy,  ana 

are  void. 

Same. 

2.  A  provision  of  a  contract  for  the  trans- 
portation of  live  stook,  that  the  rule*,  regu- 
lations, and  conditions  prescribed  by  the 
carrier  shall  be  binding  on  the  shipper,  and 
that  the  signing  of  the  contract  by  the 
shipper  shall  be  conclusive  evidence  of  his 
agreement  to  them,  is  invalid. 

Same  —  presentation  of  claim. 

3.  Stipulations  in  contracts  between  car- 
rier and  shipper,  when  fairly  entered  into 
and  found  to  be  reasonable  under  all  tite 
circumstances,  requiring  the  presentation  ti 
a  claim  for  loss,  are  not  in  all  cases  against 
public  policy,  and,  for  that  reason,  inef- 
fectual, merely  because  the  claim  pertains 
to  a  loss  occasioned  by  negligence. 

ter  is  fresh  and  easily  investigated,  and  to 
protect  itself  from  false  and  fraudulent 
claims. 

As  suggMted  In  HouTZ  T.  Union  P.  R. 

Co.,  the  great  majority  of  the  eases  in- 
volving stipulations  of  this  character  in 
contracts  of  affreightment  discuss  the  valid- 
ity of  the  stipulation  solely  from  the  stand- 
point of  its  ren.sonablenesB :  If  it  is  un- 
reasonable it  is  void;  and  if  it  is  reasonable 
it  is  valid,  regardless  of  the  cause  of  the 
loss.  And  in  numerous  other  case*  the 
court  indiitfctty  holds  that  such  stipula- 
tions may  be  valid  by  holding  that  they 
will  not  be  construed  to  cover  losses  result- 
ing from  misdelivery,  total  failure  to  de- 
liver, toss  of  market,  fall  in  prices,  or  some 
other  cause  not  directly  resulting  from  the 
actual  carriage.  So,  in  numerous  other 
cases  the  courts,  by  holding  that,  under  the 
particular  facts  of  the  case,  the  require- 
ments had  been  waived,  or  had  been  sub- 
stantially complied  with,  or  were  not  freely 
entered  into,  etc.,  have  indirectly  held  that 
such  stipulations  may  be  valid.  This  note, 
however,  is  confined  to  cases  in  which  the 
court  more  or  less  clearly  recognixes  the 
distinction  between  losses  due  to  the  car- 
rier's negligence  and  losses  due  to  other 
causes,  and  discusses  the  validity  of  the 
stipulation  as  applied  to  cases  where  the 
loss  is  due  to  the  negligence  of  the  carrier. 
C'afloa  which  involve  the  validity  of  a  clau!>e 
in  the  contract  requiring  that  suit  for  any 
loss  be  brought  within  a  specified  time  have 
also  been  excluded. 

In  none  of  the  reported  cases  is  there 
such  a  full  discussion  of  the  question  as  is 
given  in  llourz  v.  Union  P.  R-  Co.  It  may 
be  well  at  this  point  to  call  attention  to  the 
particular  ground  upon  which  the  decision 
in  that  case  is  based.  Although  the  court 
si'cmed  to  be  firmly  of  the  opinion  that  such 
a  stipulation  is  void  in  a  case  where  the 
loss  was  oooasioued  by  the  negligence  of 
the  carrier,  yet,  finding  the  great  weight  of 
authority  to  be  to  the  contrary,  it  preferred 
to  pass  over  the  general  question  of  law, 
and  to  ba<)e  its  decision  entirely  upon  the 
ftartioular  phraseology  of  the  contract  in 

D,g,„zed  by  Google 


1908. 


HOLTZ  V.  I  NIOS  P.  R.  CO. 


621) 


Same  «•  carrier  —  Intorpreuitlon  of  co»- 
tmct. 

4.  A  ntipulation  in  a  carriage  contract 
thftt,  unless  claims  are  presented  within  ten 
davs,  they  shall  be  deemed  to  be  waived, 
following  stipulations  relieving  the  carrier 
from  liability  for  loss  not  resulting  from 
its  wilful  or  gross  negligence,  refers  to 
claims  resulting  from  such  negligence,  and 
cannot  be  treated  merely  as  dealing  with 
the  question  of  tlie  presentation  of  claims 
arising  from  loss  of  all  kinds,  including 
those  arising  from  ordinary  negligence,  so  as 
to  give  the  contract  the  effect,  not  of  ex- 
empting the  carrier  from  liability  for  loss 
through  its  ordinary  negligence,  but  as  im- 
posing a  condition  to  the  liability  which 
the  shipper  must  observe  before  he  can  en- 
force it. 


Same  —  grftss  uc'sUgcncc. 

5.  A  rarriage  contract  which  exempts  the 
carrier  from  liability  for  loss  occasitmed 
by  other  than  its  gross  n^ligence,  in  at- 
tempting to  relieve  the  company  from  all 
liability  for  loss  from  ordinary  negligence, 
is  against  public  policy,  and  void. 
Same  —  damage  by  falling  market. 

tt.  A  condition  in  a  carriage  contract  re- 
quiring notice  of  loss  within  a  specified 
time  as  a  condition  precedent  to  recovery 
for  negligence  does  not  apply  to  damagoa 
resulting  from  loss  due  to  toe  falling  of  uie 
market. 

Same  —  bnrden  of  proof  of  reasonable- 
ness. 

7.  In  an  action  where  there  is  a  plea  of 
a  special  contract  in  defense,  limiting  or 
conditioning  the  carrier's  liability,  thehur- 


As  has  been  before  suggested,  many  cases 
treat  stipulations  requiring  notice  of  loss  to 
be  given  within  a  limited  period  merely  as 
affecting  the  shipper's  remedy,  and  not  as 
aff'ectlng  the  carrier's  liability. 

Thus,  in  Goggin  v.  Kansas  P.  R.  Co.  12 
Kan.  416,  concerning  such  a  stipulation  the 
court  said:  "It  is  undoubtedly  settled  that 
the  common  carrier  may  relieve  himself 
from  the  strict  liability  imposed  on  him  by 
the  common  law  by  a  special  contract;  but 
it  seems  that  he  cannot  relieve  himself  from 
liability  for  his  own  negligence.  The  eon- 
tract  pleaded  does  not  pretend  to  reliere 
the  defendant  from  the  consequences  of  his 
own  negligence.  It  only  stipulates  that  the 
shipper  shall,  on  his  part,  perform  certain 
duties.  .  .  .  We  are  unable  to  see  how 
it  contravenes  public  policy  that  a  special 
contract  at  reduced  rates  should  stipulate 
that  reasonable  notice  of  injury  should  be 
given."  This  decision  was  cited  with  ap- 
proval, and  followed,  in  Sprague  v.  Mis- 
souri P.  R.  Co.  34  Kan.  347.  8  Pac.  465; 
Atchison,  T.  ft  S.  F.  R.  Co.  t.  Dill,  48  Kan. 
210,  29  Pae.  148;  Missouri  P.  R.  Co.  v. 
Park,  66  Kan.  248,  71  Pac.  686;  Atchison. 
T.  A  S.  F.  R.  Co.  V.  Poole,  73  Kan.  466,  87 
Pac.  465. 

To  the  same  effect  was  the  decision  in 
Kalina  v.  Union  P.  R.  Co.  69  Kan.  172,  76 
Pac.  438,  where  the  court  said:  "But  the 
clause  in  question  is  not  one  exempting  the 
carrier  from  its  common-law  liability, 
.  .  .  but  one  imposing  a  condition  upon 
the  shipper  which  he  must  observe  before 
he  may  recover  for  a  breach  of  the  car- 
rier's duty;  in  other  words,  it  is  a  condi- 
tion of  recovery,  and  not  an  exemption  from 
liability." 

Such  a  stipulation,  however,  vra.a  ex- 
pressly termed  a  limitation  of  the  carrier's 
liabili'tT,  in  Cornelius  v.  Atchison.  T.  ft  S. 
P.  R.  Co.  74  Kan.  699,  87  Pac.  751 ;  ncver- 
theleas,  it  was  held,  upon  the  authority  of 
several  of  the  Kansas  casps  ci  ted  above, 
which  hold  that  the  stipulation  is  not  such 
a  limitation,  that  such  stipulations  may  br> 
valid.  The  court  evidently  used  the  term 
ic  a  different  nense  from  that  in  which  it 
was  used  in  the  earlier  cases. 
17  L.R.A.(N.S.) 


Such  agreements  were  held,  in  Osterhoudt 
V.  Southern  P.  Co.  47  App.  Div.  146,  62  N. 
Y.  Supp.  134,  not  to  be  in%*alid  as  relieving 
the  carrier  from  any  of  his  liability,  since 
he  would  be  bound  to  the  same  diligence, 
fidelity,  and  care  that  he  would  if  no  such 
ntipulation  had  been  made. 

So.  also,  in  St.  I>oui8  &  S.  P.  R.  Co.  v. 
Phillips,  17  Okla.  264,  87  Pac.  471.  the 
court,  in  upholding  the  validity  of  a  similar 
stipulation,  said:  "The  stipulation  requir- 
ing notice  of  any  claim  for  damages  to  be 
given  cannot  he  regarded  as  an  attempt  to 
exonerate  the  company  from  negligence,  or 
from  the  negligence  or  misfeasance  of  any  of 
its  servants.  The  company  concede  that 
such  an  agreement  would  be  ineffectual  for 
that  purpose.  It  is  to  be  regarded  rather 
as  a  regulation  for  the  pro^tion  of  the 
company  from  fraud  and  imposition  in  the 
adjustment  and  payment  of  claims  for  dam- 
ages by  giving  the  company  a  reasonable 
opportunity  to  ascertain  the  nature  of  the 
damage  and  its  cause." 

And  in  Missouri.  K.  ft  T.  R.  Co.  t.  Frog- 
ley,  75  Kan.  440,  8i)  Pac.  903,  it  was  ap- 
parently assumed  that  such  a  stipulation 
might  be  valid;  but  it  was  held  that  it 
was  not  applicable  to  a  loss  of  live  stock 
occasioned  by  the  negligence  of  the  shipper, 
where  the  animals  were  killed  during  trans- 
portation. The  court  said:  "The  evidence 
shows  that  the  death  of  the  animal  was 
due  to  the  negligence  of  the  company;  and, 
of  course,  no  contract  can  be  made  which 
will  relieve  the  company  from  liability  for 
loKS  occurring  through  its  misconduct  or 
negligence.  If  the  purpose  or  effect  of  the 
stipulation  as  to  notice  was  to  exempt  the 
company  from  that  kind  of  liability,  it 
would  be  contrary  to  public  policy  and  in- 
valid. .  .  .  The  remm'al  of  the  dead 
steer  brought  the  loss  to  the  attention  of 
the  company,  and  the  purpose  of  the  notice 
was  then  fully  accomplished." 

So.  also,  in  Hinkle  v.  Southern  R.  Co. 
126  N.  C.  932,  78  Am.  St.  Rep.  685,  36  P. 
E.  3-18.  it  was  held  that  the  object  of  such 
a  stipulation  was  not  to  relieve  the  carrier 
from  its  just  liability  for  its  negligent  acts, 
for  such  a  purpose  was  clearly  unlawful,  but 
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<len  is  upon  tlie  carrier  not  only  to  show 
a  valid  special  contract,  but  also  to  allege 
and  prove  the  facts  and  circumstances 
showing  the  stipulations  to  be  reasonable. 
Trial  —  findings  —  pleadings  and  proof. 

8.  A  flnding  of  the  court  that  a  stipula- 
tion requiring  a  shipper  to  give  notice  of 
Joss  within  ten  daya  after  the  unloading 
of  sheep  was  reasonable,  where  the  answer 
contained  no  allegation,  and  there  was  no 
proof  on  the  subject,  is  a  mere  conclusion 
of  law;  and  will  be  treated  as  no  finding 
on  the  subject,  the  question  of  reasonable- 
ness being  one  of  fact. 

(January  27,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  IMstrict  Court  for  Weber  County  in 

■imply  to  give  it  such  notice  as  would  en- 
able it,  by  proper  investigation,  to  protect 
itself  against  unjust  claims;  but  such  a 
stipulation  did  not  apply  to  a  case  wbere 
the  animals  were  injured  during  transporta- 
tion and  the  plaintiff  signed  a  receipt  for 
the  cattle  under  protest,  as  the  receipt  un- 
der protest  must  be  deemed  to  be  actual  no- 
tice to  the  defendant  of  the  claim  for  dam- 
ages. 

.  So  there  are  also  other  cases  which  hold 
that,  while  a  common  carrier  cannot  stipu- 
late against  its  own  negligence,  it  may  stiii- 
ulate  that  notice  of  loss  shall  be  given  with- 
in a  specified  time;  and  that  such  a  stipu- 
lation is  valid  even  aa  applied  to  a  loss  due 
to  n&gligence,  as  such  a  stipulation  is  not 
a  limitation  of  the  carrier's  liability.  At- 
chison, T.  ft  S.  F.  R.  Co.  V.  Morris,  65  Kan. 
532,  70  Pac.  651;  Chicago  ft  A.  R.  Co.  v. 
Simms.  18  111.  App.  6S;  Wabash,  St.  L.  ft 
P.  R.  Co.  Black,  11  111.  App.  465,  revprsed 
on  other  grounds  in  111  111.  351,  53  Am. 
Rep.  628;  Baxter  v.  Louisville,  N.  A.  ft  C. 
R.  Co.  165  III.  78,  45  N.  E.  1003;  Case  v. 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  11  Ind.  App. 
517,  39  N.  E.  426;  Baltimore  ft  O.  S.  W.  R. 
Co.  v.  Ragsdale,  14  Ind.  App.  406,  42  N.  E. 
1106;  Ward  v.  Missouri  P.  R.  Co.  158  Mo. 
226,  S8  S.  W.  28;  Owen  v.  Tx)uisvllle  ft  N. 
R.  Co.  87  Ky.  626,  8  S.  W.  60S:  Jnman  v. 
Seaboard  Air  Line  R.  Co.  169  Fed.  960; 
Selby  V.  Wilmington  ft  W.  R.  Co.  113  N.  C. 
588,  37  Am.  St.  Rep.  635.  18  S.  E.  88;  Rice 
V.  Kansaa  P.  R.  Co.  63  Mo.  314;  Dawsnn  v. 
St.  Louis,  K.  C.  ft  N.  R.  Co.  76  Mo.  514; 
Hatch  V.  Minneapolis,  St.  P.  ft  S.  Ste.  M.  R. 
Co  15  N.  D.  490,  107  N.  W.  1087;  Anderson 
V.  Lake  Shore  ft  M.  S.  R.  Co.  26  Ind.  App. 
196.  69  N.  E.  396. 

In  some  cases  a  charge  to  the  jury  that 
the  plaintiff  might  recover  regardless  of  a 
stipulation  of  this  character  in  the  contract, 
if  the  loss  was  due  to  the  defendant's  negli 
gence,  has  been  held  error  on  appeal,  thua 
squarely  meeting  the  question  raised  in 
HouTZ  V.  Union  P.  R.  Co. 

Thus,  in  Pennsylvania  Co.  v.  Shearer,  75 
Ohio  St.  249.  116  Am.  St.  Rep.  730,  7»  N. 
E.  431,  it  was  held  error  to  charge  the  jury 
that,  if  thev  found  that  the  loss  was  caused 
17L.R.A.(X.S.) 
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defendant's  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  live  stock 
while  in  defendant's  possession  for  trans- 
portation. Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Heywood  A  McCormlck,  for 
appellant: 

A  special  contract  with  a  carrier  for  the 
transportation  of  live  stock,  reciting  that  no 
claim  for  damages  shall  be  allowed  unles-i 
a  claim  is  made  within  ten  days  after  the 
removal  of  the  stock  from  the  car,  is  void. 

Baltimore  ft  0.  R.  Co.  v.  Hubbard,  25 
Ohio  C.  C.  477;  Ormsby  v.  Union  P.  R.  Co. 
2  McCrary,  48,  4  Fed.  710;  Smitha  v.  Louis- 
ville ft  N.  R.  Co.  86  Tenn.  198,  6  S.  W.  209; 
Missouri  P.  R.  Co.  v.  Harris,  67  Tex.  166,  2 
S.  W.  577;  Adams  Exp.  Co.  t.  Reagan,  29 

by  the  negligence  of  the  defendant,  it  was 
not  necessary  for  the  plaintiff  to  give  the 

required  notice,  notwithstanding  the  con- 
tract. 

And,  the  judgment  for  the  plaintiff  was 
reversed  in  St.  Louis  ft  S.  F.  R.  Co.  v. 
Hurst.  67  Ark.  407,  55  S.W.215,  wbere  the 
trial  judge  ignored  the  stipulation  as  to  no- 
tice, and  instructed  the  jur>-  to  find  for  the 
plaintiff  if  the  ^oods  were  lost  through  tbt* 
defendant's  negligence. 

So,  in  Atchison,  T.  ft  S.  P.  R.  Co.  t. 
Morris,  supra,  where  the  contract  provided 
that  a  notice  of  loss  should  be  a  condition 
precedent  to  any  action  for  such  loss,  it  was 
held  that  an  instruction  telling  the  jury  that 
failure  to  give  notice  was  no  defense  if  thi; 
loss  was  caused  by  the  carrier's  negligence 
would  have  been  erroneous. 

In  Pavitt  v.  Lehigh  Valley  R.  Co.  163  Pa, 
302,  26  Atl.  1107,  the  plaintiff  delivereJ  his 
horses  to  the  defendant  to  be  transported  by 
passenger- train  service,  but  the  defendant 
failed  to  comply  with  its  contract  in  thi:* 
respect,  and,  by  reason  thereof,  the  delivery 
was  delayed  and  the  horses  were  injured. 
The  court  held  that,  because  of  the  defend- 
ant's failure  to  comply  with  the  cmitntct 
aa  to  the  method  of  transportation,  its  li- 
ability was  fixed  by  the  common  law,  but, 
nevertheless,  it  had  a  right  to  bold  the 
shipper  to  that  reasonable  promptness  in 
giving  notice  of  his  claim  for  loss  which 
was  provided  in  the  contract  for  a  presen- 
tation of  his  claim.  The  court  said:  "The 
distinction  between  a  stipulation  going  to 
fix  the  liability  of  the  carrier,  and  one  for 
his  protection  against  fraud  either  before 
acceptance  6f  goods  or  after  delivery,  is 
obvious;  the  law  fixes  the  strict  accounta- 
bility of  the  carrier  while  he  has  possession 
of  the  goods  to  prevent  him  defrauding  the 
shipper;  there  is  no  reason  why.  under  any 
circumstances,  it  should  declare  abrogated 
antecedent  or  subsequent  stipulations  on 
part  of  carrier  to  prevent  shippers  from  de- 
frauding him.'* 

Southern  Exp.  Co  v.  Caperton,  44  Ala. 
101, 4  Am.  Rep.-  118,  is  frequently  cited  as 
upholding  the  doctrine  that  a  carrier  cannot 
contract  that  he  will  not-^  liable  for  loss 
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Tnd.  26,  02  Am.  Dec  332;  Wallace  t.  Lake 
Shore  ft  M.  S.  R.  Co.  133  Mich.  833,  9S  N. 
W,  750;  Engeaether  y.  Great  Northprn  R.  Co. 
65  Miim.  168.  68  N.  W.  4;  Southern  Exp. 
Co.  T.  Bank  of  Tupelo,  108  Ala.  SI7,  54  Am. 
St  Rep.  191,  18  So.  604;  Baltimore  t  O. 
Exp.  Co.  T.  Cooper,  66  MisB.  658,  14  Am. 
St.  Rep.  688,  8  So.  327 ;  Brooks  v.  Western 
U.  Tele^.  Co.  £8  Utah,  152.  72  Atl.  490; 
Gulf,  C.  ft  S.  F.  R.  Co.  V.  Vaughn,  4  Tex. 
App.  Civ.  CaB.  (Willaon)  269.  16  S.  W.  775; 
Little  Roc&  ft  Ft.  S.  R.  Co.  v.  Cravens,  S7 
Ark.  112,  18  L.R.A.  627.  3S  Am.  St.  Rep. 
230,  20  S.  W.  80S. 

In  order  to  avoid  its  common-law  liability, 
and  shield  itself  under  tiie  terms  of  such  a 
stipulation,  the  defendant  must  plead  and 
prove  that  it  was  subatantially  injured,  or 

or  damage  due  to  his  negligence  unless  no- 
tice of  8uch  lo98  is  given  within  a  specified 
time.  The  contract  limiting  to  thirty  days 
the  time  within  which  notice  of  loss  should 
be  given  was  held  invalid;  but  there  is  an 
implication,  at  least,  that  the  grotmd  of 
the  decision  was  the  unreasonableness  of  the 
time,  rather  than  the  invalidity  of  any  such 
contract.  After  stating  the  general  rule 
that  it  is  against  public  policy  to  permit  a 
carrier  to  contract  for  exemption  from  lia- 
bility for  damage  which  is  caused  by  its 
own,  or  its  servants',  wilful  default  or  tort, 
the  court  said:  "For  the  same  reason  he 
cannot  be  allowed  to  make  a  statute  of 
limitations  so  short  as  to  be  capable  of  be- 
coming a  means  of  fraud,  lliirty  days 
might  elapse  before  the  consignee  became 
aware  that  anything  had  been  consigned  to 
him, — especially  if  he  was  absent  from 
home." 

There  are,  however,  numerous  cases  In 
which  there  is  more  or  less  of  a  modification 
of  the  general  rule  uplield  by  the  above 
cases. 

In  Georgia  it  is  a  general  rule  that  a 
common  carrier  cannot  limit  his  liability  by 
any  legal  notice  given  by  publication,  or  by 
entry  on  receipts  giren  for  goods  or  ticket-t 
Bold;  but  he  may  make  an  express  contract 
independent  of  his  receipt,  and  would  be 
governed  thereby.  Southern  Exp.  Co.  v. 
Purcell,  37  Ga.  103,  92  Am.  Dec.  53.  An<i 
in  Southern  Exp.  Co.  v.  Barnes,  36  Ga.  532, 
the  doctrine  of  the  Purcell  Case  as  to  the 
limitation  of  the  carrier's  liability  by  en- 
tries on  receipts  was  held  to  apply,  also,  to 
stipulations  requiring  notice  of  loss  to  be 
given  within  a  specified  time. 

So,  also,  in  Central  R.  Co.  v.  Hasselkus, 
91  Ga.  382,  44  Am.  St.  Rep.  37,  17  S.  E.  838, 
it  was  held  that  such  a  stipulation  was  an 
attempt  to  limit  the  legal  liability  of  the 
carrier,  and  was  not  effectual  without  proof 
of  assent  thereto  by  the  shipper  under  the 
provision  of  %  2068  of  the  Code,  which  pro- 
vides that  "a  common  carrier  cannot  limit 
his  legal  liability  .  .  .  either  by  pub- 
lication, or  by  entry  on  receipts  given  or 
tickets  Bold.  He  may  make  an  pvpr?ss  con- 
tract, and  will  then  be  governed  thereby." 
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deprived  of  some  material  right,  by  resBon 
of  the  shipper's  failure  to  present  his  claim 
within  the  time  specified. 

Popham  V.  Bnmard,  77  Mo.  App.  611);  Ft. 
Worth  &  D.  R.  Co.  v.  Greathouse,  82  Tex. 
I04i  17  S.  W.  834. 

Such  stipulations  in  live-stock  shipping 
contracts  are  void  in  so  far  as  they  relate 
to  claims  for  loss  from  depreciation  in  mar- 
ket price. 

5  Am.  ft  Eng.  Enc.  Law.  2d  ed.  p.  324  ;  6 
Cyc.  Law  ft  Proc.  p.  506;  Leonard  v.  Chicago 
ft  A.  R.  Co.  54  Mo.  App.  293;  Kramer  v. 
Chicago,  M.  ft  St  P.  R.  Go.  101  Iowa,  178, 
70  N.  W.  119. 

Messrs.  P.  Jj.  Williams,  Qeorge  H. 
Smith,  and  John  G.  Willis  for  respondent 

Although  these  Georgia  decisions  recog- 
nize the  validity  of  an  express  contract  re- 
quiring a  notice  of  loss  to  be  given  within  a 
specified  time,  they  nevertheless  speak  of 
such  a  stipulation  as  a  limitation  of  the 
carrier's  liability,  and  in  this  respect  are  op- 
posed to  many  of  the  foregoing  cases. 

In  several  New  York  cases  it  has  been 
held  that  the  stipulation  does  not  apply  to 
a  loss  due  to  the  carrier's  negligence,  where 
the  contract  makes  no  reference  to  losses 
due  to  that  cause,  although  the  wording  of 
the  stipulation  is  sufficiently  general  to  in- 
clude any  loss. 

Thus,  in  Westcott  v.  Fargo,  63  Barb.  34fl, 
affirmed  in  61  N.  Y.  542,  19  Am.  Rep.  300, 
where  the  contract  did  not  mention  losses 
due  to  the  negligence  or  carelessness  of  the 
defendants  or  their  servants  or  agents,  it 
was  held  that,  where  a  carrier  stipulated 
for  a  restricted  liability  in  case  of  loss,  it 
would  not  be  construed  to  embrace  a  loss 
arising  from  the  careless  and  negligent  acts 
of  the  carrier  or  his  servants,  unless  a  loss 
from  such  cause  was  provirled  for  in  express 
and  unequivocal  terms  in  the  contract;  and 
the  same  rule  was  applicable  to  the  stipula- 
tion in  respect  to  presenting  a  claim  for 
any  loss  within  thirty  days  from  the  accru- 
ing of  the  cause  of  action. 

And  in  Isham  v.  Erie  R.  Co.  112  App. 
Div.  612.  98  N.  Y.  Rupp.  609,  affirmed  with- 
out opinion  in  191  N.  Y.  547.  85  N.  E.  1111. 
the  court  said:  "We  doubt  whether  the  limi- 
tation applies  to  a  case  like  the  present. 
The  provisions  of  the  bill  of  lading  extend- 
ing immunity  to  the  defendant  from  liabili- 
ties imposed  upon  it  as  a  common  carrier 
not  including  acts  of  negligence,  the  limita- 
tion prescribed  ought  not  to  embrace  loss 
due  to  its  lack  of  care." 

So,  in  Security  Trust  Co.  v.  Wells,  F.  & 
Co.  Express,  81  App.  Div.  426,  80  N.  Y. 
Supp.  830,  affirmed  on  opinion  below  in  178 
N.  Y.  620,  70  N.  E.  1109,  a  receipt  given 
the  plaintiff  for  an  exprcM  package  con- 
tained this  clause:  "And  it  is  further  stipu- 
lated that  Wells.  Fargo,  ft  Company  shall 
not  be  liable  under  this  contract  for  any 
clniiii  »vliatsofvor.  unless  presented  in  writing 
within  ninct;-  days  from  date  thereof."  The 
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Strnnp,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for 
an  injury  to  live  stock,  consiating  of  sheep, 
alleged  to  have  been  occasioned  through  the 
negligence  of  the  defendant,  a  common  car- 
rier, in  transporting  the  sheep  from  Soda 
Springs,  Idaho,  to  Omaha,  Nebraska.  The 
case  was  tried  to  the  court,  who,  among  other 
things,  found  that  the  defendant,  at  Schuy- 
ler, Nebraska,  negligently  delayed  the  car- 
riage of  the  sheep,  and  there  negligently  held 
and  confined  them  on  its  cars  for  a  period  of 
seventy-two  hours,  and  at  a  place  where  the 
sheep  could  neither  be  unloaded,  watered,  nor 
fed;  that,  during  the  time  the  sheep  were 
there  delayed,  the  plaintiiT  frequently  urged 
the  defendant  to  transport  and  convey  the 

package  in  question  was  delivered  to  the 
wrong  person,  and  no  notice  was  given  for 
over  two  years,  but  was  ^iven  as  soon  as  tht; 
plaintiff  learned  of  the  circumstances  of  the 
case.  In  the  course  of  the  opinion  the  court 
said:  "This  clause  follows  the  clauses  de- 
flning  what  constitutes  the  limitation  upon 
its  liability,  and,  as  has  been  stated,  not 
one  refer*  to  any  restriction  of  t^at  liabili- 
ty of  a  deliTeiy  to  a  person  other  than 
the  consignee.  Within  toe  strict  construc- 
tion whit^  is  to  be  applied  to  stipulations 
designed  to  give  immunity  to  a  common 
carrier  for  the  accountability  which  the  law 
imposes  upon  it,  .  .  .  the  general  words 
will  not  be  construed  to  relieve  the  appel- 
lant, but  the  claim  will  be  confined  to  the 
limitations  mentioned  in  the  contract." 

And  in  Richardson  v.  New  York  C.  &.  H. 
R.  R.  Co.  122  App.  Div.  120.  106  N.  Y.  Supp. 
702,  motion  for  reargument  and  for  leave 
to  appeal  to  court  of  appeals  denied  in  123 
App.  Div.  918,  108  N.  Y.  Supp.  1146,  in 
discussing  the  validity  of  such  a  stipulation 
the  court  said:  "It  seems  to  be  settled  in 
this  court  that  such  a  condition  as  the  one 
in  question  does  not  apply  to  and  will  not 
relieve  a  common  carrier  from  responsibility 
for  negligence."  But  the  court  further  said 
that,  while  this  principle  of  law  would  seem 
to  dispose  of  the  case,  nevertheless  the  fail- 
ure on  the  part  of  the  plaintiff  to  give  tfae 
required  notice  was  a  matter  of  defense,  an'd 
that  the  carrier,  having  failed  to  plead  such 
defense,  would  be  deemed  to  have  waived  it. 
In  this  case,  the  court  cited  as  authority  for 
its  general  statement  that  the  stipulation 
does  not  apply  to  losses  from  negligence,  the 
cases  cited  above,  which  hold  that  it  does 
not  apply  where  the  contract  does  not  refer 
to  inch  losses. 

In  connection  with  the  foregoing  New 
York  cases,  it  should  be  noted  that  it  is 
apparently  the  rule  in  New  York  that  it  is 
not  against  public  policy  for  a  carrier  to 
exempt  himself  by  contract  from  liability 
even  for  negligence. 

In  Smitha  v.  Louisville  t  N.  R.  Co.  86 
Tenn.  198,  6  S.  W.  209,  in  speaking  of  a 
fltipulation  requiring  notice  of  loss  before 
stock  was  removed  from  the  plocs  of  des- 
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sheep  to  a  place  where  they  could  he  un- 
loaded, fed,  and  watered,  and.  although  the 
defendant  could  well  have  done  so,  neverthe- 
less it  negligently  failed  and  refused  to  do 
so;  and  that,  in  consequence  thereof,  the 
plaintifT  was  damaged  in  the  sum  of  $1,326 
by  an  excess  shrinkage  in  weight  of  the 
sheep,  and  in  the  further  sum  of  $954  be- 
cause of  a  drop  in  the  market  occurring 
within  the  time  of  the  negligent  delay  and 
detention.  The  court  further  foimd  that  the 
plaintiff  and  defendant  entered  into  a  writ- 
ten contract  by  the  terms  of  which  it  was 
stipulated  (quoting  from  findings):  "(1) 
That  the  carrier  shall  not  be  liable  for  the 
loss  or  damage  of,  nor  for  any  injuries  re- 
ceived by,  any  of  said  stock,  unless  the  same 
is  the  direct  result  of  wilful  misconduct,  Or 

tination,  the  court  said:  "It  is  void  be- 
cause it  undertakes  to  protect  tfae  carrier 

from  loss  occasioned  by  his  own  fault,  by 
impotting  an  unreasonable  and  difficult  duty 
on  Uie  shipper  as  a  condition  precedent  to 
his  right  to  suit,  and  that,  too,  when  that 
duty  is  to  communicate  facta  as  well  oi 
better  understood  by  the  corporation  than 
the  shipper.  .  .  .  We  do  not  mean  t-i 
hold  that  in  no  case  can  a  carrier  stipu 
late  for  notice  of  Iom  or  injury  if  it  b.> 
reasonable,  definite,  and  certain  in  its  tenoM. 
pointing  out  specifically  its  mode  of  exe 
cution." 

In  Capphart  v.  Seaboard  &  R.  R.  Co.  81 
N.  C.  438,  31  Am.  Rep.  505,  it  was  held 
that  the  defendant's  liability  for  damagn- 
was  not  diminished  or  affected  by  the  stip- 
ulation that  the  damages  must  be  adjust^Ml 
before  the  removal  of  the  goods  from  tht* 
station  and  the  presentation  of  the  claim 
for  payment  withm  thirty  days,  as  a  stipu- 
lation must  be  reasonable,  and  the  stipu- 
lation in  question  was  unreasonable.  The 
language  in  this  vane  is  somewhat  ambigu- 
ous, and  it  is  iliflicult  to  tell  whether  or 
not  the  court  menna  that  such  a  stipula- 
tion was  not  a  limitation  of  the  carrier'-* 
liability,  or  whether  it  was  not  in  this  par 
ticular  case  because  the  time  stated  was 
unreasonably  short. 

In  numerous  states  there  are  constitution- 
al or  statutory  prohibitions  against  tht* 
limitation  of  a  carrier's  common-law  li- 
ability, and,  under  such  provisions,  stipu- 
lations requiring  notice  of  loss  within  a 
specified  time  are  generally  held  invalid. 
Cases  of  this  character  are  collected  and 
discussed  in  a  case  note  to  Liquid  Carbonic 
Co.  v.  Norfolk  4  W.  R.  Co.  13  L.R.A.(N.S.) 
TBS.  With  the  exception  of  this  last-named 
case,  which  is  also  reported  in  107  Va.  323. 
58  H.  R.  560,  all  of  the  decisions  under  such 
a  statute  seem  to  be  opposed  in  principle  to 
the  decisions  cited  above  in  which  it  is  held 
that  such  stipulations  are  not  a  limitation 
of  the  carrier's  common-law  liability.  In 
several,  if  not  in  all,  of  the  states  in  which 
these  caspM  arose,  earlier  decisions  held 
that  such  stipulations  were  valid.  If.  how- 
ever, such  stipulations  jUt^relv  affect  the 
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actual  n^Iigence,  of  said  carriers,  their 
agents,  servants,  or  employees.  (2)  That 
shipper  agreed  to  load  and  unload  and  reload 
all  said  stock  at  hu  own  expense,  and  to  feed, 
water,  and  attend  to  tiie  same  at  his  own 
risk,  while  it  was  in  any  stock  yard.  (3)' 
That  the'shippOT  assumed  all  the  risk  of 
any  of  them  being  weak  and  maiming  each 
other  or  themselves  in  consequence  of  cold 
or  suffocation  or  any  other  defects,  and  the 
shipper  agreed  to  assume  all  the  risk  of 
damage  which  may  be  sustained  by  reason 
of  delay  in  transportation,  or  loss  or  damage 
for  any  other  cause,  or  anything  not  result- 
ing from  the  wilful  negligence  of  the  de- 
fendant. (4)  It  is  also  specially  agreed 
and  provided  that  the  defendant  should  not 
be  liable  for  any  loss  or  damage  to  said 

shipper's  remedy,  and  do  not  afTect  the 
liability  of  the  carrier,  as  is  held  in  so 
many  of  the  cases,  it  is  difficult  to  see  why 
such  stipulations  should  be  made  void  mere- 
ly by  the  existence  of  a  statutory  or  con- 
Htitutional  provision  that  the  common-law 
liability  shall  not  be  limited. 

The  argnmmt  of  one  or  two  of  these  cas?s 
may  be  noted  to  show  that  they  fairly  meet 
the  question  raised  in  Houtz  v.  Union  P.  R. 
Co. 

Thus,  in  Missouri  P.  R.  Co.  v.  Harris,  67 
Tex.  166.  2  S.  W.  574,  a  contract  limiting 
the  time  within  which  a  notice  of  loss  must 
be  given  was  held  to  be  a  limitation  of  the 
common-law  liability  of  the  carrier,  and 
therefore  in  violation  of  the  statute  for- 
bidding any  such  limitation;  but,  as  the 
contract  in  question  related  to  an  inter- 
state carriage,  the  state  statute  would  not 
apply.  The  contract,  however,  was  derlarcd 
unreasonable,  and  therefore  was  invalid  not- 
withstanding the  fact  that  it  related  to  in- 
terstate commerce.  As  to  the  contract  be- 
ing a  limitation  of  the  carrier's  common- 
law  liability,  the  court  said:  "Such  a  con- 
tract would  seem  necessarily  to  operate  as 
a  limitation  on  the  carrier's  common-law 
liabili^,  for,  under  the  rules  furnished  by 
that  system  of  laws  for  the  determination 
of  the'  liability  of  a  ctmimon  carrier  to  a 
shipper  for  an  injury  done  to  the  property 
of  the  latter  while  in  the  course  of  trans- 
portation, a  cause  of  action  arises  at  once 
upon  the  infliction  of  the  injury,  and  thi' 
requirement  of  an  additional  fact  before  a 
cause  of  action  exists  and  may  be  enforced 
restricta  or  limits  the  right  which  the  ship- 
per would  have  at  common  law.  In  the  ab 
sense  of  the  special  contract  relied  upon 
when  an  unnecessary  delay  occurred  and 
injury  resulted  therefrom,  the  shipperV 
cause  of  action  was  complete,  and  to  re 
(\uire  notice,  as  does  the  special  contract,  ai- 
a  condition  precedent  to  the  accruing  of  thi' 
cause  of  action.  Is  but  to  say  that  tjie  con 
tract  limits  the  liability  of  the  carrier  i' 
that  it  makes  its  liability  depend  on  th- 
ejdstenee  of  a  fact  not  necessary  to  flx  lia 
bilily  at  common  law."-  It  will  be  noticrH 
lhat  this  argument  la  very  similar  to  that 
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stock  by  causes  beyond  its  control,  or  by 
floods  or  fire,  shrinkage  in  wei^t,  changes 
in  weatlier,  heat  or  cold,  or  any  other  thing 
or  cause  not  directly  the  result  of  gross 
negligence  on  the  part  of  said  defendant,  its 
agents,  or  servants.  (5)  Said  contract  fur- 
ther provided  that,  unless  claims  for  loss  or 
damage  or  det«>ntion  are  presented  within 
ten  days  from  the  date  of  unloading  said 
stock  at  destination,  and  before  said  atock 
has  been  mingled  with  the  other  stodc,  such 
claims  shall  be  deemed  to  be  waived,  and  the 
defendant,  under  said  contract,  was  dis- 
charged from  all  liability  thereby.  (6)  It 
was  still  further  provided  in  said  contract 
that  tho  rules,  regulations,  and  conditions 
prescribed  by  the  defendant  for  the  trans- 
portation of  live  stock,  as  evidenced  by  their 

employed  by  the  court  in  HoUTZ  v.  Union 
P.  R.  c:o. 

So,  also,  in  Ohio  &  M.  R.  Co.  v.  Tabor. 
!)8  Ky.  503,  34  L.R.A.  685,  32  S.  W.  168, 
36  S.  \V.  18,  it  was  held  that  the  provisions 
in  a  carrier's  contract  that  notice  of  injury 
to  cattle  must  be  given  before  tliey  are  un- 
loaded or  mixed  with  others,  and  that  no 
animal  shall  be  considered  as  worth  more 
than  a  specified  sum,  conflict  with  a  consti- 
tutional provision  that  common  carriers 
shall  not  contract  for  relief  from  their  com- 
mon-law liability.  In  regard  to  the  stipu- 
lation concerning  the  notice  of  loss,  the 
court  said:  "The  notice  required  to  be  given 
as  a  condition  precedent  to  appellee's  right 
to  sue  or  recover,  if  enforced,  would  clearly 
limit  the  liability  of  appellant  for  injury  to 
the  cattle  to  a  much  shorter  time  than  the 
common  law  allows,  and  would,  if  enforced, 
relieve  appellant  from  all  liability  in  this 
case,  however  gross  or  negligent  appellant 
might  have  been;  and,  this  being  true,  the 
stipulation  is  void  uecause  prohibited  hy 
i  196  of  the  Constitution." 

tn  Southern  Exp.  Co.  v.  Cllenn,  16  Loa, 
472,  1  S.  W.  102,  the  contract  contained  a 
stipulation  that  tlie  company  was  not  to  be 
liable  for  any  loss  or  damage  to  the  package 
or  its  contents,  "occasioned  by  the  acts  of 
God,  or  the  public  enemy,  mobs,  riota,  and 
other  casualties  mentioned,  unless  specially 
insured  by  this  company,  and  so  specified  in 
this  receipt.  In  no  event  is  this  company 
to  be  liable  for  a  greater  sum  than  that 
above  mentioned ;  nor  shall  it  he  liable  for 
any  such  loss  unless  the  claim  therefor  shall 
be  made  in  writing  at  this  office  within 
thirty  days  from  this  date."  It  was  con- 
tended that  the  words  "such  loss,"  in  the 
"tipulation  requiring  notice,  referred  to  loss 
occasioned  by  the  acts  of  Ood.  etc.,  as  a 
loss  from  any  other  cause  was  not  mentioned 
'it  the  paragraph  ;  hut  the  court  held  that  the 
jdirase  referred  to  any  loss  which  might  be 
mstained,  and  not  to  the  particular  mode 
if  the  loss.  This  construction  of  the  con- 
tract difiers  from  that  in  IIouTZ  v.  I^nion 
P.  R.  Co.  in  that  it  interprets  the  contract 
to  mean  what  it  was  evident  the  express 
company  intended  it  to  mean,  and>not  what 
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published  tariffs,  classificationa,  and  circu- 
lars in  force  and  effect  at  said  time,  wera 
binding  upon  said  plaintiff,  and  that  the 
signing  of  tlie  contract  by  the  shipper,  or 
his  agent,  was  and  should  be  conclusive 
evidence  of  the  knowledge,  assent,  and  agree- 
ment to  each  and  every  stipulation  and  con- 
dition thereof  by  said  shipper,  the  plaintiff." 
It  waa  further  found  that  no  claim  was  pre- 
sented to  the  defendant  within  ten  days, 
nor  before  the  mingling  of  the  sheep  with 
other  sheep,  and  not  until  twenty-four  days 
after  the  sheep  reached  their  destination, 
and  that  the  "provision  requiring  the  claim 
to  be  presented  within  ten  days  after  the 
unloading  of  the  sheep  and  before  the  sheep 
had  been  commingled  with  otlier  sheep  is 
a  reasonable  provision  under  the  circum- 
stances." Judgment  was  rendered  for  the 
defendant  on  the  sole  ground  that  the  claim 
waa  not  presented  "within  ten  days  after 
the  arrival  of  the  sheep  at  their  destination 
and  before  having  been  mingled  with  other 
Bheep."    The  plaintiff  appeals. 

The  only  question  fa-esentcd  by  the  appeal 
is  with  respect  to  the  validity  and  effect  of 
the  contract.  As  A  general  rule  common  car- 
riers are  held  liable  as  insurers  of  property 
intrusted  to  them,  and  are  held  responsible 
for  any  loss  of,  or  damage  to,  the  property, 
unless  occasioned  by  the  act  of  God  or  by 
the  public  enemy.  The  law  is,  however,  well 
settled  in  this  country  that  the  carrier's  lia- 
bility as  an  insurer  may  be  limited  by  spe- 
cial contract,  when  fairly  entered  into  and 
reasonable  in  its  terms,  and  that  it  may 
limit  its  common-law  liability  for  any  loss, 
provided  such  loss  is  not  the  result  of  its 
negligence  or  misconduct,  or  that  of  its  serv- 
ants. The  rule  is  equally  well  settled  that 
the  carrier  cannot  make  a  valid  contract  by 
which  it  is  to  be  exempt  from  liability  for 
any  loss  or  damage  resulting  from  its  mis- 


conduct or  negligence,  or  that  of  its  serv- 
ants; nor  can  its  liability  for  a  failure  to 
exercise  a  proper  degree  of  care  in  the 
transportation  of  property  intrusted  to  it 
be  limited  by  special  contract.  Williams  v. 
Oregon  Short  Line  R.  Co.  18  Utah,  210,  72 
Am.  St.  Rep.  777,  54  Pac.  991 ;  5  Am.  &  Eng. 
Enc.  Law,  pp.  288-308,  and  cases  there  cited. 
These  principles,  of  course,  are  not  disputed. 
The  contention  made  by  respondent  is  tJiat 
the  stipulation  requiring  the  presentation 
of  a  claim  as  a  condition  precedent  of  lia- 
bility is  not  violative  of  these  principles. 
The  action  was  grounded  on  defendant's  neg- 
ligence. The  court  found  plaintiff's  loss  and 
damage  to  be  the  result  of  such  negligence. 
That  the  provisions  of  the  contract  whereby 
it  was  stipulated  that  the  plaintiff  assumed 
all  risk  of  damage  which  might  be  sustained 
by  reason  of  delay  in  transportation,  or  loss 
or  damage  for  any  other  cause  or  thing  not 
resulting  from  the  wilful  or  gross  negligence 
of  the  defendant,  and  all  other  provisions  ex- 
empting the  defendant  from  or  limiting  its 
liability  for  loss  or  damage  resulting  from 
its  failure  to  exercise  a  proper  d^ree  of  care, 
contravene  public  policy,  and  are  void,  is  not 
seriously  disputed.  For  the  same  and  other 
reasons  not  necessary  to  here  state,  it  may 
be  said  that  paragraph  6  of  th«  contract  is 
also  invalid. 

At  a  former  hearing  of  this  case  we  ren- 
dered an  opinion,  which  was  filed,  but  not 
published,  wlierein  it  was,  in  effect,  held  by 
us  that  the  stipulation  in  the  contract  re- 
quiring the  presentation  of  a  claim  as  a 
condition  precedent  of  liability  for  loss  or 
damage  should  only  apply  to  and  be  given 
effect  in  case  of  a  loss  or  damage  not  oc- 
casioned by  the  defendant's  negligence  or 
misconduct;  and,  as  the  court  found  plain- 
tifTs  damage  to  be  the  result  of  defendant's 
negligence,  the  stipulation  was  held  to  be 


the  language,  strictly  construed,  would 
mean.  There  are  many  other  cases  in  which 
the  question  is  raised  whether  the  langtinge 
of  the  stipulation  included  the  particular 
loss  suffered  or  not.  but  such  eases  are  not 
within  the  scope  of  this  note. 

In  Hartwell  v.  Northern  Pacific  Exp.  Co, 
5  Dak.  463,  3  L.R.A.  342,  41  N.  W.  732.  the 
question  was  raised,  but  not  decided,  wheth- 
er such  a  stipulation  was  invalid  under 
§  9S8  of  the  Civil  Code,  which  reads  as 
follows:  "Every  stipulation  or  condition  in 
a  contract  by  which  any  party  thereto  is 
restricted  from  enforcing  his  rights  under 
the  contract  by  the  usual  legal  proceedings 
in  the  ordinary  tribunals,  or  which  limits 
the  time  within  which  he  may  thus  enforce 
his  rights,  is  void."  But  in  Kirbv  v.  West- 
ern U.Teleg.  Co.4S.  D.  105,  30  L.R.A.  612, 
46  Am.  St.  Rep.  785.  55  M.  W.  759,  rehear- 
ing in  8  S.  D.  54,  66  X.  W.  482,  a  similar 
stipulation  in  a  contract  for  sending  a  tele- 
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gram  was  held  not  to  be  within  the  pro- 
visions of  that  section  of  the  Code.  It  may 
be  well  to  call  attention  to  the  fact  that 
stipulations  of  the  character  discussed  in 
this  Dote  are  commonly  inserted  in  con- 
tracts for  the  transmission  of  telegrams,  and 
the  same  principles  apparently  apply.  Sim- 
ilar stipulations  are  also  generally  inserted 
in  contracts  of  insurance;  but  in  such  cases 
it  would  seem  that  a  different  principle 
would  apply,  as  the  insurance  companies 
would  not  be  restricted  by  the  common-law 
rules  governing  carriers. 

Upon  notice  of  loss  or  injury  to  goods  re- 
quired by  carrier's  contract  as  condition 
precedent,  see  case  note  to  Hoye  v.  Pennsyl- 
vania R,  Co,  post,  641. 

Upon  reasonableness  of  the  time  fixed  in  a 
contract  of  shipment  of  live  stock,  for  pres- 
entation of  claim  for  damages,  see  cam 
note  to  Wabash  R.  Co.  t.  Ilionias,  7  L.R.A. 
(N.S.)  1041. 
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inoperative.  We  reached  this  conclusion  up- 
on the  theoiy  that,  when  an  injury  has  been 
sustained  by  tiie  n^ligence  of  the  carrier, 
a  omnplete  cause  of  auition  arose  upon  tlie 
infliction  of  the  injury;  that  to  permit  the 
carrier  by  special  contract  to  make  an  ad- 
ditional requirement,  such  as  the  presenta- 
tion of  a  claim  aa  a  condition  precedent  of 
liability,  and  before  a  right  of  action  existed, 
restricted  or  limited  the  right  which  the 
shipper  would  have  to  maintain  an  action 
for  such  negligence,  and  to  that  extent 
limited  or  conditioned  the  carrier's  liability 
forn^ligence;  that,  if  it  was  against  public 
policy  to  permit  a  carrier  in  advance  to  con- 
tract against  its  negligence,  then  it  followed 
that  it  could  not,  by  special  contract  in  ad- 
vance, impose  conditions  precedent  of  lia- 
bility for  a  loss  or  damage  occasioned  by  its 
negligence;  that,  if  such  a  condition  as  here 
could  be  lawfully  imposed,  then  other  con- 
ditiouB  could  also  be  imposed,  if  fairly  en- 
tered into  and  if  found  to  be  reasonable 
under  the  circumstances  of  the  case;  and 
hence  the  stipulation,  when  applied  to  a 
loss  or  damage  occasioned  1^  the  negligence 
of  the  carrier,  was  against  the  policy  of 
the  law,  and  ineffectual.  These  views  seem 
to  be  supported  by  the  following  authorities: 
6  Cvc.  Law  &  Proc.  p.  506;  Missouri  P.  R. 
Co. 'v.  Harris.  67  Tex.  166,  2  S.  W.  674; 
Ormsby  v.  Union  P.  R.  Co.  (C.  C.)  2  Mc- 
Crary,  48,  4  Fed.  706;  Smitha  v.  Louisville 
ft  N.  R.  Co.  86  Tenn.  108,  6  S.  W.  209; 
Southern  Exp.  Co.  v.  Crook,  44  Ala.  468,  4 
Am.  Rep.  140;  Southern  Exp.  Co.  v.  Bank 
of  Tupelo,  108  Ala.  617,  64  Am.  St.  Rep. 
191,  18  So.  664;  Baltimore  &.  O.  Exp.  Co. 
T.  Cooper.  66  Miss.  558,  14  Am.  St.  Rep. 
586,  6  So.  327 ;  Sanford  v.  Housatonic  R.  Co. 
II  Cush.  166;  Adams  Exp.  Co.  v.  Reagan, 
29  Ind.  21,  92  Am.  Dec.  332;  Gulf,  C.  & 
S.  P.  R.  Co.  V.  York,  2  Tex.  .App.  Civ.  Cas. 
(Willson)  718.  Tbe  rule  in  6  Cyc.  Law 
k  Proc.  p.  505,  supra,  is  stated  as  follows: 
"It  is  nsiuil  to  insert  in  bills  of  lading,  or 
other  contracls  for  shipment,  «  stipulation 
that  written  notice  of  a  claim  for  lews  of,  or 
damage  to,  the  goods,  shall  be  given  to  the 
agents  of  the  carrier  within  some  specified 
tim^  snch  as  thir^  or  ninety  days,  and  that, 
unless  such  notice  is  given,  there  will  be  no 
liability  on  the  part  of  the  carrier;  and  such 
stipulations  are  generally  upheld  so  far  as 
th^  are  found  to  be  reasonable.  Cases  hold- 
ing sueh  stipulations  to  be  invalid  are  usual- 
ly based  on  the  ground  that  Uie  terms  there- 
of are  unreason^le,  rather  than  on  the  gen- 
eral invalidity  of  sueh  conditions.  But  they 
are  regarded  as  limitations  of  the  carrier's 
lialnlity.  and  thnefore  as  Ineffectual  against 
a  elaim  for  loss  or  injury  due  to  the  carrier's 
B^ligence,  and  also  as  invalid  where  Hmtta- 
tion  of  conuBon-law  liability  Is  prohibited 
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by  statute."  Coses  are  cited  from  several 
states  in  support  of  the  t^xt.  In  the  case 
of  Rathbone  v.  New  York  C.  4  H.  R.  R.  Co. 
140  N.  Y.  48,  35  N.  E.  418,  the  court  says: 
"It  is  well  settled  that  theM  stipulations 
in  the  contract  will  not  be  construed  to  re- 
lieve the  carrier  from  liability  for  his  own 
negligent  acts.  His  duty  and  obligation  to 
exercise  a  proper  degree  of  care  of  the  prop- 
erty while  in  his  custody  is  not  affected  by 
them.  Full  and  sufficient  scope  is  given  to 
their  operation  when  it  is  held  that  they  ex- 
empt the  carrier  from  his  common-law  re- 
sponsibility as  an  insurer  of  the  property." 

After  our  opinion  was  rendered,  a  petition 
for  rehearing  was  filed.  Upon  further  re- 
flection, we  became  somewhat  doubtful  of  our 
position  in  this  regard.  A  rehearing  was 
therefore  granted,  and  the  case  has  agnin 
been  argued  and  resubmitted.  That  the 
courts  greatly  divide  on  this  question,  there 
can  be  no  doubt.  It  may  also  be  conceded 
that  the  greater  number  of  cases  hold,  and 
many  text  writers  seemingly  declare,  the 
law  to  be  contrary  to  the  views"  expressed 
by  us.  Among  them  may  be  cited  the  fol- 
lowing: 4  Elliott,  Railroads,  i  1612;  1 
Hutchinson,  Carr.  |  442;  Moore,  Carr.  333; 
S  Am.  &  Eng.  Enc.  Law,  p.  321.  Many 
cases  are  cited  by  these  text  writers.  It  is 
not  necessary  to  set  them  forth  here.  The 
rule  declared  in  1  Hutchinson  on  Carriers, 
S  442,  is  as  follows:  "It  ia  frequently  the 
custom  for  the  carrier  to  insert  in  the  can- 
tract  of  shipment  a  condition  that,  in  the 
event  of  loss,  the  owner  shall  give  notice 
of  his  claim  within  a  specified  time.  Such 
conditions  are  usually  to  the  effect  that 
the  notice  shall  be  in  writing  and  presented 
to  some  officer  or  agent  of  the  carrier,  either 
before  the  goods  are  removed  from  the  point 
of  destination,  or  within  a  certain  time 
thereafter,  or  within  a  designated  time  after 
the  loss  has  occurred;  and,  when  such  con- 
ditions are  reasonable,  the  owner  will  he 
precluded  from  the  right  to  maintain  an  ac- 
tion against  the  carrier,  unless  he  has  pre- 
sented the  notice  within  the  time  stated  and 
in  the  manner  provided."  Whether  the  au- 
thor, in  the  above  quotation,  is  dealing  with 
a  "loss"  for  which  the  carrier  is  liable  as 
an  insurer,  or  with  a  loss  or  damage  oc- 
casioned from  any  cause  for  which  the  car- 
rier is  liable,  including  his  misconduct  and 
n^ligence,  is  not  clear.  The  same  is  true 
of  the  statement  in  4  Elliott,  Railroads, 
I  1512,  where  it  la  said:  "A  valid  contract 
may  be  made  requiring  claims  for  loss  or 
damage  to  freight  to  be  presented  in  a  cer- 
tain manner  or  within  a  certain  time,  pro- 
vided it  is  reasonable."  In  Moore  on  Car- 
riers, at  page  333,  it  is  said:  "The  carrier 
may  lawfully,  by  contrart  with  the  shipper 
made  by  clause  or  stipulation  in>^e  biUiQl 
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lading  or  shipping  receipt,  or  otherwise, 
provide  a  reasonable  time  within  which  the 
shipper  shall  present  his  claim  or  give  no- 
tice of  claim  for  loss  or  damage,  and  the 
manner  of  giving  such  notice  or  presenting 
his  claim,  and  limit  its  liability  to  cases  in 
which  the  claim  shall  be  presented  or  notice 
given  in  accordance  with  the  terms  of  the 
contract."  But  on  page  336  the  following 
statement  is  made  by  the  same  author : 
"Most  of  the  authorities  sustain  such  stipu- 
lations, even  where  the  loss  is  one  caused  by 
the  defendant  company's  negligence.  In 
Texas  such  a  stipulation  is  held  to  be  a 
limitation  of  the  oomnion-lnw  liability  of 
the  carrier,  and  of  no  effect  where  the  loss 
is  one  resulting  from  the  carrier's  negli- 
gence." While  some  of  the  cases  cited  in 
support  of  these  texts  pertain  to  claims 
of  loss  or  damage  for  which  the  carrier  was 
sought  to  be  held  liable  as  an  insurer,  yet 
others  pertain  to  claims  of  loss  or  damage 
occasioned  by  the  negligence  of  the  carrier. 
Among  the  latter  may  be  cited:  Goggin  v. 
Kansas  P.  R.  Co.  12  Kao.  416;  Sprague  v. 
Missouri  P.  R.  Co.  34  Kan.  U7,  8  Pac.  465; 
Wichita  A  W.  R.  Co.  v.  Koch,  47  Kan.  753, 
28  Pac.  1013;  The  St.  Hubert,  46  C.  C.  A. 
603,  107  Fed.  727;  The  Westminster,  62  C. 
C.  A.  406,  127  Fed.  680;  Southern  R.  Co. 
V.  Adams,  115  Ga.  705,  42  S.  E.  35;  Dawson 
V.  St.  Louis,  K.  C.  &  N.  R.  Co.  76  Mo.  614; 
Hatch  V.  Minneapolis,  St.  P.  A.  S.  M.  R.  Co. 
16.  N.  D.  490,  107  N.  W.  1087.  The  above 
are  not  all  the  cases  tliat  are  cit«d  on  this 
point;  but  these  sufficiently  show  that  in  a 
number  of  cases  the  requirement  of  notice  or 
the  presentation  of  a  claim  was  held  to  ap- 
ply to  a  loss  or  damage  occasioned  by  the 
carrier's  negligence,  and,  by  reason  of  their 
citation  in  support  of  the  foregoing  texts, 
it  may  fairly  be  inferred  that  the  text 
writers  intended  the  rule  declared  by  them 
to  apply  to  cases  of  loss  or  damage  result- 
ing from  Diligence  or  misconduct,  as  well 
as  from  other  causes. 

The  cases  cited  from  Illinois,  Wisconsin, 
and  New  York  are  not  in  point,  for  the  rea- 
son the  rule  obtained  in  thoHC  jurisdictions 
that  it  was  not  againat  the  policy  of  the 
law  to  contract  against  ordinary  negligence. 
All  the  courts  giving  effect  to  such  stipula- 
tions, when  applied  to  a  loss  or  damage  by 
negligence,  in  most  positive  terms  assert 
that  it  is  against  public  policy  to  permit  a 
common  carrier  by  special  contract  to  re 
lieve  itaeU  from,  or  limit  its  liability  for,  a 
loss  or  damage  incurred  by  its  negligence  or 
misconduct;  but  it  is  asserted  that  the  giv- 
ing pfTect  to  such  a  stipulation  in  such  a 
case  is  not  violative  of  thin  principle.  Some 
courts  hare  given  reasons  for  such  a  con- 
clusion. Others  merely  discuss  the  ques- 
tion as  to  whether  the  stipulation  was  rea- 
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sonable  under  all  the  facts  and  circum- 
stances of  the  case,  and,  when  found  to  be 
BO,  merely  aasert  that  it  was  not  against 
the  policy  of  the  law.  In  some  cases  the 
conclusion  is  supported  by  the  citation  of 
cases  where  the  stipulation  was  given  effect 
in  case  of  loss  for  which  the  carrier  was 
sought  to  be'  held  liable  as  an  insurer.  We 
well  can  understand  why  a  stipulation,  when 
reasonably  and  fairly  entered,  into,  requiring 
notice  of  claim  of  loss  as  a  condition  pre- 
cedent to  charge  the  carrier  with  liability 
as  an  insurer,  does  not  contravene  the  policy 
of  the  law  under  consideration;  for  it  is 
readily  perceived  that  a  loss  or  damage  may 
occur  by  accident,  dangers  of  carriage  or 
navigation,  and  from  other  causes  for  which 
the  carrier,  at  common  law,  is  liable,  but 
against  which  human  skill  and  vigilance 
could  ordinarily  not  have  guarded.  The 
principle  ia  well  illustrated  in  the  case  of 
Southern  Pacific  Exp.  Co.  v.  Caldwell,  21 
Wall.*  264,  22  h.  ed.  556.  Many  such  losses 
will  and  do  occur  of  which  the  carrier  has 
no  knowledge  until  notified;  and,  unless  a 
notice  is  given  within  a  reasonable  time,  no 
opportunity  of  investigating  and  ascertain- 
ing the  facta  is  afforded  it.  A  stipulation, 
therefore,  that  the  carrier  shall  be  relieved 
from  the  rigid  and  severe  rules  of  tlie  com- 
mon law,  which  hold  it  liable  as  an  insurer, 
unless  notice  of  claim  of  loss  shall  be  given 
in  order  that  it  may  protect  itself  against 
imposition  and  fraudulent  claims,  is  no 
longer  regarded  as  contravening  the  policy 
of  the  law.  When  the  carrier  is  charged 
with  liability  as  an  insurer,  the  question  of 
negligence  ia  ordinarily  not  inralved.  While 
the  plaintiff  in  such  a  case  must  aver  and 
show  a  breach  of  duty,  he  is  not  required  to 
aver  and  prove  negligence  on  the  part  of 
the  carrier.  Wlien  the  carrier  and  shipper 
contract  with  respect  to  the  former's  liability 
as  an  insurer,  they  are  not  contracting  with 
respect  to  a  liability  for  the  carrier's  tort  or 
negligence;  and,  as  remarked  by  Mr.  Jus- 
tice Strong  in  the  Caldwell  Case:  "The 
contract  is  not  a  stipulation  for  exemption 
from  responsibility  for  the  defendants'  n^- 
ligence,  or  for  that  of  their  servants.  It  is 
freely  conceded  that,  had  it  been  auch,  it 
would  have  been  against  the  policy  of  the 
law,  and  inoperative.  ...  A  common 
carrier  is  always  responsible  for  his  ne^i- 
genee,  no  matter  what  his  stipul  itions  may 
be."  The  reasons  so  well  stated  by  that 
court  why  the  stipulation  was  not  against 
the  policy  of  tlie  law,  when  applied  to  a  case 
of  liability  as  an  insurer,  and  where  thei)uee- 
tion  of  negligence  was  not  involved,  are  now 
<;iven  by  many  courts  in  cases  of  ditniage  or 
injury  to  property  by  negligence,  as  i.s  well 
illutttrated  in  the  case  of  Sprague  v.  Mittitouri 
P.  R.  Co.  supra.  In  that  c«se  the  action  was 
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brought  against  the  carrier  for  negligence 
in  tbe  manageineat  of  its  cars,  by  reason  of 
which  the  plaintiff's  horses,  which  were  be- 
ing shipped,  were  thrown  down,  bruised,  and 
injured,  so  that  one  of  them  died  and  the 
others  were  disabled.  The  reason  given 
why  the  stipulation  in  the  contract  of  ship- 
ment requiring  notice  of  claim  as  a  condition 
precedent  of  liability  was  not  against  the 
policy  of  the  law  was  that  it  tended  to  pro- 
tect "the  company  from  fraud  and  imposi- 
tion in  the  adjustment  and  payment  of 
claims  for  damages  by  giving  the  company  a 
reasonable  opportunity  to  ascertain  the 
nature  of  the  danmge  and  its  cause." 

Ah  we  have  attempted  to  show,  in  a  case 
where  the  carrier  is  sought  to  be  held  lia- 
ble as  an  insurer,  tliere  is  much  reason  re- 
quiring notice  of  claim;  for  in  many  in- 
Htances  the  carrier  otherwise  would  not  have 
knowledge  of  the  loss.  l!^ven  in  such  case, 
where  it  was  shown  that  the  carrier  had 
full  knowledge  of  the  loss,  the  failure  to 
give  the  notice  did  not  defeat  the  action. 
When,  however,  the  carrier,  through  its  neg- 
ligence, inflicts  an  injury  or  damage  upon 
property  intrusted  to  it,  the  reason  for  the 
rule  no  longer  exists.  The  carrier  certain- 
ly is  bound  to  take  notice  of  its  own  acts  of 
n^ligence  and  of  the  consequences  of  such 
acts.  The  servants  of  the  carrier  undoubt- 
edly are  required  to  be  attentive  and  vigi- 
last  in  the  handling  of  and  looking  after 
property  intrusted  to  their  master's  care, 
if,  through  their  negligence,  stock  under 
their  immediate  charge  is  killed  or  injured, 
tbey,  better  than  anyone  else,  ought  to  have 
knowledge  of  such  fact.  The  carrier  lias, 
equally  with  the  shipper,  and  in  many  in- 
stances much  better,  opportunity  to  aDCer- 
tain  the  facts  and  results  of  its  negligence 
and  the  extent  and  nature  of  the  injury  or 
damage  inflicted  by  it.  We  need  but  to  look 
at  the  case  in  hand  to  show  the  inapplicabil- 
ity of  such  a  reason.  Here  the  court  found 
that  the  carriage  of  the  stock  was  negligent- 
ly delayed,  and  at  a  place  where  it  could  not 
be  unloaded,  fed,  or  watered ;  that  the  plain- 
tiff at  the.  time  frequently  urged  the  defend- 
ant to  move  the  stock  to  a  place  where  it 
could  have  been  fed  and  watered,  and,  al- 
though the  defendant  well  could  have  done 
80,  nevertheless  it  refused ;  and  that  plain- 
tiff's injury  and  damage  was  the  direct  re- 
sult of  such  negligence.  That  the  servants 
of  the  defendant  in  charge  of  the  train,  and 
other  agents  of  the  defendant  connected  with 
the  movement  and  operation  of  the  train, 
knew  of  the  delay,  goes  without  saying. 
That  stock  requires  feeding  and  watering, 
and  that  shrinkage  in  weight  is  likely  to  oc- 
cur if  not  done,  must  have  been  equally  well 
known  to  them,  especially  when  the  plaintiff 
frequently  complained  at  the  time  and  urged 
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that  the  sheep  be  taken  to  a  place  where 
they  could  be  taken  care  of.  The  evidence 
on  the  part  of  the  plaintiff  shows  that  the 
delay  was  unnecessary,  his  complaints  and 
requests  wholly  disregarded,  and  the  de- 
fendant's refusal  to  take  the  sheep  to  a 
place  where  they  could  have  been  watered 
and  fed  inexcusable.  The  court,  in  effect,  so 
found.  Such  finding,  on  this  record,  is  bind- 
ing on  the  defendant.  To  say  that  it  was 
not  bound  to  take  notice  of  the  consequen- 
ces of  such  negligent  acts,  and  was  not  re- 
quired to  exercise  any  vigilance  in  that  re- 
gard until  the  shipper  arrived  with  a  pre- 
pared list  of  injuries,  is  but  to  say  that  it 
is  not  bound  to  discharge  the  duties  and 
trust  with  that  degree  of  care  and  fidelity 
imposed  upon  it  hy  law.  Such  a  holding 
tends  to  relax  the  motives  for  the  exercise 
of  such  care. 

Why  was  not  the  defendant,  equally  with 
the  plaintiff,  accorded  every  opportunity,  be- 
fore the  sheep  were  unloaded  at  destination 
and  before  they  left  the  stock  yards,  to  inves- 
tigate the  results  of  its  negligence  and  ascer- 
tain the  nature  and  extent  of  the  injury  in- 
flicted in  consequence  of  such  acts?  Upon 
what  principle  should  the  carrier,  in  such 
case,  be  excused  from  exercising  any  vigi- 
lance in  such  regard  until  notified  by  the 
shipper,  and  be  discharged  from  all  liability 
if  such  notice  is  not  gives.  The  facts  con- 
cerning plaintiff's  damages  alleged  to  have 
been  occasioned  by  a  change  in  the  market 
could  as  readily  have  been  ascertained  twen- 
ty-four days  as  ten  days  after  the  arrival 
of  the  sheep  at  destination.  We  cannot 
well  see  why  the  presentation  of  a  claim 
of  such  a  loss  was  necessary  in  order  that 
the  defendant  might  properly  protect  itself 
against  fraud  and  imposition,  unless  it  shall 
be  said  that  in  all  cases  of  tort  the  wrong- 
doer shall  be  timely  notified  of  the  mischief 
done  by  him,  in  order  that  he  may,  white 
the  transaction  is  fresh,  the  better  investi- 
gate the  extent  of  it.  But  it  is  said  the 
ser\'ants  in  charge  had  no  means  of  determin- 
ing the  extent  of  shrinkage,  for  such  facts 
could  only  be  determined  by  a  comparison  of 
the  weight  of  the  sheep  when  delivered 
to  the  defendant  arid  when  they  arrived 
at  destination.  It  is  quite  true  that  the 
extent  of  such  an  alleged  damage  is  largely 
determined  from  a  consideration  of  such 
facta;  but,  in  order  that  the  defendant  may 
protect  itself  from  unjust  claims,  it  is  not 
essential  that  knowledge  of  all  the  facts 
should  be  possesHcd  by  some  particular  serv- 
ant or  servants  in  its  employ.  The  facts 
concerning  its  alleged  negligence  of  delay 
were  as  eaaily  ascertained  twenty-four  days 
ax  ten  days  after  its  commission.  So  was 
the  condition  of  plaintifTs  sheep  when  de- 
livered to  it.  Whoever  was->posse8Bad  of 
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knowledge  of  such  fact  knew  it  twenty-four 
days  aa  well  as  ten  days  after  the  sheep 
arrived  at  destination.  Whatever  was 
known  by  such  persons,  and  whatever  evi- 
dence was  possessed  by  them  of  such  fact, 
could  have  been  ascertained  by  the  defend- 
ant one  time  as  well  as  another,  at  least 
until  the  matter  became  stale.  The  record 
of  this  case  discloses  that  the  sheep,  on  their 
arrival,  were  weighed  at  the  stock  yards,  and 
the  average  weight  of  the  different  kinds  of 
sheep  ascertained.  The  record  does  not  di- 
rectly disclose  Uie  fact,  but  from  the  evidence 
in  the  case  we  think  it  a  fair  inference  that 
tliere  was  kept  a  stock-yard  record  of  such 
weight.  But,  whether  there  was  or  not,  the 
fact  that  the  sheep  were  there  weighed  and 
the  result  thereof  was  as  readily  ascertained 
twenty-four  as  ten  days  thereafter.  Such 
facts,  in  the  very  nature  of  things,  were  not 
peculiarly  within  the  knowledge  of  the  plain- 
tiff. They  were  equally  well  known  to  the 
persons  about  the  stock  yards  who  attended 
the  weighing  and  the  person  or  persons  to 
whom  the  sheep  were  sold.  The  contention 
made  that  the  giving  of  notice  within  ten 
days  was  essential  to  enable  the  defendant 
to  invesUgate  and  ascertain  the  facts,  so  it 
might  properly  have  protected  itself  against 
an  unjust  claim,  ia  more  plausible  than 
sound.  No  good  reason  appears  why  the  de- 
fendant, with  full  knowledge  of  its  negli- 
gent acts  occasioning  the  delay,  and  witli 
knowledge  Uiat  the  natural  and  probable 
consequences  of  such  acts  would  result  to 
plaintiff's  damage,  was  not,  equally  with  the 
plaintiff,  afforded  every  opportunity  to  in- 
vestigate and  ascertain  the  nature  and  ex- 
tent of  the  injury  after  the  sheep  arrived 
at  destination  and  before  they  left  the  stock 
yards. 

A  further  argument  made  in  this  connec- 
tion is  that,  owing  to  the  v^t  amount  of 
business  conducted  by  common  carriers,  and 
to  the  impracticability  of  immediate  super- 
vision over  their  numerous  employees,  and 
to  the  limited  knowledge  of  the  servants  as 
to  the  nature  and  extent  of  injuries,  such 
as  here,  it  is  but  just  that  notice  of  claim 
should  be  given  before  rendering  the  carrier 
liable.  This  position  is  likewise  untenable. 
It  involvea  the  violation  of  the  well-recog- 
nized doctrine  of  respondeat  superior.  If  It 
shall  be  once  said  tluit  the  master  shall  not 
be  liable,  or  held  responsible,  for  the  negli- 
gence or  misconduct  of  his  servants  in  tiie 
discharge  of  his  business  and  within  the 
scope  of  their  employment,  unless  notified 
wiUtin  a  reasonable  time,  then  are  not  only 
tlie  fundamental  principles  upon  which  the 
law  of  common  carriers  is  founded  disregard- 
ed, but  also  one  of  the  essential  principles  of 
the  law  of  nrgligrnce  relaxed?  Another  rea- 
win  fnven  bv  courts  is  expresiicd  in  the  case 
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of  The  Westminster,  62  C.  C.  A.  406,  127 
Fed.  680,  where  it  is  said :  "The  notice 
stipulated  for  is  not  of  the  fact  of  damage, 
more  or  less,  but  of  the  intent  to  hold  the 
carrier  liable  for  it,  which,  on  failure  to  give 
notice,  the  latter,  in  view  of  the  stipulation, 
may  well  r^ard  as  being  waived."  With 
due  regard  to  the  very  high  standing  of  that 
court,  we  submit  that  the  giving  of  such  a 
reason  begs  the  question ;  for  it  assumes  the 
validity  of  the  contract,  the  very  thing  to  be 
demonstrated.  Undoubtedly,  if  the  carrier 
may  assume  such  validity,  then  it  may  well 
act  upon  the  assumption  that,  unless  notice 
is  given,  all  claim  for  damages  is  waived.  If 
the  stipulation  is  invalid,  then  upon  what 
theory  may  it  be  said  that  the  carrier  may 
regulate  its  conduct  upon  it!  Another  rea- 
son given  is  stated  in  Kalina  v.  Union  P.  K. 
Co.  69  Kan.  172,  76  Pac.  438,  as  follows:  "The 
clause  in  question  is  not  one  exempting  the 
carrier  from  its  common-law  liability,  or  lim- 
iting that  liability,  but  one  imposing  a  con- 
dition upon  the  shipper,  which  he  must  ob- 
serve before  he  may  recover  for  a  breach  of 
the  carrier's  duty;  in  other  words,  it  is  a 
condition  of  recovery,  and  not  an  exemption 
from  liability." 

Such  statements  tend  rather  to  confuse 
the  proposition  than  to  solve  it.  They  con- 
sist of  the  making  of  one  statement  and 
denying  it  by  asserting  another,  or  the  prov- 
ing of  a  negative  by  an  affirmative  state- 
ment of  its  opposite.  That  there  is  a  well- 
recognized  distinction  between  a  substantive 
right  or  liability,  and  remedy,  though  at 
times  difficult  of  exact  definition,  is  admit- 
ted. The  assertion  that  the  liability  is  not 
exempted  nor  limited,  but  the  right  of  re- 
covery ia  only  conditioned,  is  not  the  making 
of  such  distinction;  nor  is  the  stipulation 
remedial,  and  not  substantive,  if  such  was  in- 
tended to  be  declared.  To  say  that  a  lia- 
bility exists  unrestricted,  but  that  the  re- 
medial right  shall  be  asserted  within  a  pre* 
seribed  time  or  under  a  certain  procedure,  is 
one  thing.  To  say  that  a  liability  exists, 
but  that  no  right  of  action  or  recovery  shall 
exist  until  something  else  is  done,  is  quite 
another  and  different  thing.  The  one  per- 
tains merely  to  remedy;  the  other,  to  the 
cause  of  action  itself.  If  a  carrier's  con- 
tract should  expressly  provide  a  liabil- 
ity, to  the  fullest  extent  imposed  by  law,  for 
all  torts  committed  by  it,  but  should  further 
provide  that -no  recovery  should  be  had  for 
such  wrongs, — there  would  not  be  much  dif- 
ficult in  holding  such  a  contract  invalid, 
notwithstanding  the  argument  that  might  be 
made  that  the  contract  did  not  affect  liabil- 
ity, but  only  t^e  right  of  recovery.  The  nat- 
'ural  effect  of  such  a  contract  would  be  to 
diwtroy  or  impair  the  substantive  right  or 
liability  itself.  When  it  i»-«aid  that  tiie 
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liability  for  npgli^ence  is  not  exempted,  nor 
limited,  but  that  there  should  be  no  right  of 
recovery  with  respect  to  it,  there  is  a  Bub- 
Btantial  denial  of  the  one  statement  by  the 
making  of  another.  When,  also,  it  is  said 
such  liability  is  not  limited,  but  the  right  of 
recovery  with  respect  to  it  is  made  to  depend 
upon  some  condition  precedent,  it  is,  in  de- 
gree, doing  the  same  thing.  If  there  is  no 
ri||lit  of  vindication,  or  restoration,  or  re- 
covery for  a  liability,  except  upon  some  con- 
dition precedent,  it  naturally  follows  that 
the  liability  is  to  that  extent  limited  or 
eondttioned.  The  condition  goes,  not  to  the 
remedy  merely,  but  to  the  cause  of  action 
itself.  Until  performance  of  the  condition, 
DO  cause  or  right  of  action  exists;  and  such 
is  the  obvious  meaning  of  tite  plain  terms 
of  the  stipulation  under  consideration. 

We  now  come  to  the  reasons  given  by  oth- 
er courts,  and  which  are  stated  in  Moore's 
work  on  Carriers  (page  334),  as  follows: 
"They  do  not  relieve  carriers  from  any  part 
of  their  obligation  as  common  carriers.  As 
such  they  are  bound  to  the  same  diligence, 
fidelity,  and  care  as  they  would  be  required 
to  exercise  if  no  such  stipulation  had  been 
made."  VVe  find  these  expressions  first  used 
by  Mr.  Justice  Strong  in  the  Caldwell  Case, 
where,  as  we  have  shown,  they  were  used 
with  respect  to  a  stipulation  pertaining  to 
a  loss  or  damage  not  alleged  to  have  been 
caused  by  negligence,  but  where  tihe  carrier 
waff  Bought  to  be  held  liable  as  an  insurer. 
The  expressions  were  made  because  the  loss 
and  damage  sought  to  be  recovered  had  not 
been  incurred  by  the  negligence  of  the  car- 
Tier,  and  because  the  stipulation  did  not  per- 
tain to  such  a  loBB.  We  do  not  think  Mr. 
Justice  Strong  intended  that  the  language 
used  by  him  ahould  apply  to  a  case  of  dam- 
age or  injury  incurred  by  the  negligence  of 
the  carrier.  He  had  no  such  case  before 
bim.  But  let  us  see  whether  such  language 
can  property  be  applied  to  a  case  of  negli- 
gence by  the  carrier.  Why  is  it  against  the 
policy  of  the  law  to  allow  the  carrier,  liy 
special  contract,  to  exempt  itself  fitmi,  or 
limit  its  liability  for,  negligence  1  It  is  be- 
cause of  the  fiduciary  relation  between  the 
carrier  and  the  shipper,  the  inequality  of 
their  positions,  and  the  duties  owing  by  the 
carrier  to  the  public.  To  permit  it  to  make 
such  a  contract  tends  to  make  it  less  careful 
and  prompt  in  the  performance  of  its  duties 
and  obligations,  vid  less  faithful  in  the  dis- 
charge of  its  trust.  Hence  the  policy  of  the 
law  forbids  such  a  contract.  Now,  is  it  true 
that  a  stipulation  providing  that  the  car- 
rier shall  not  be  liable  for  its  negligence, 
vhetber  ordinary,  wilful,  or  gross,  except 
upon  the  presentation  of  a  claim  within  a 
■P'^fied  time,  has  no  bearing  or  influence 
upon  the  exercise  of  its  eare  and  the  dis- 
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charge  of  its  ti'ustT  The  question  is  well 
answered  by  the  statement  that,  Uie  more 
stringent  the  motives  are  for  the  exercise  of 
care  and  diligence,  the  {greater  is  the  prob- 
ability that  the  proper  degree  of  care  and 
diligence  will  be  exercised;  the  less  stringent 
the  motives  are,  the  less  likelihood  that  such 
care  will  be  exercised.  It  is  readily  per- 
ceived, in  many  instances,  the  motive  for  the 
exercise  of  a  proper  degi'ee  of  care  is  not 
the  same  when  the  right  of  recovery  is  de- 
pendent upon  some  condition,  as  when  it  is 
made  absolute  upon  the  infliction  of  the 
injury.  The  more  conditions  precedent  of 
recovery  which  are  imposed,  the  more  diffi* 
cult  it  is  made  on  the  part  of  the  shipper 
to  vindicate  his  right,  and  to  recover  for  a 
iofls  or  damage  sustained  by  him.  The  more 
difficult  it  is  made  to  vindicate  the  right,  the 
less  probable  it  is  that  it  will  be  vindicated. 
Such  matters  have  a  natural  tendency  to 
influence  the  carrier  in  part  to  graduate  its 
conduct,  and  to  relax  the  degsee  of  care  and 
fidelity  imposed  upon  it. 

From  a  perusal  of  the  cases  we  find  no 
satisfactory  reason  for  tiie  conclusion  that 
the  stipulation  in  question  does  not  affect 
the  liability,  nor  influence  the  conduct  of  the 
carrier  in  the  discharge  of  its  duties,  and  is, 
therefore,  not  against  the  policy  of  the  law. 
We  are,  however,  mindful  that  the  views  ex- 
pressed by  us  are  against  the  great  wei^t 
of  modern  authority.  We  find  ourselves  in 
the  position  where  the  conclusion  reached  by 
us  upon  what  we  believe  to  be  fundamental 
principles  is  contrary  to  the  conclusion 
reached  by  many  able  courts  Upfm  a  consid- 
eration of  the  same  primnples.  When  we 
find  such  to  be  the  case,  we  confess  the  con- 
fidence in  our  ori^nal  position  on  this  point 
is  somewhat  shaken.  We  have  therefore 
come  to  the  eondusion  not  to  rule  the  case 
upon  the  principle  so  broadly  declarpd  in  our 
original  opinion.  Our  holding  in  this  regard 
is  that  a  stipulation,  when  fairly  entered 
into  and  found  to  be  reasonable  under  alt 
the  circumstances,  requiring  the  preaenta- 
tation  of  a  claim  for  loss  or  damage,  is  not 
in  all  cases  against  the  policy  of  the  law, 
and  for  that  reason  ineffectual,  merely  be- 
cause the  claim  pertains  to  a  loss  or  dam- 
age occasioned  by  negligence.  It  is  not  nec- 
essary to  consider  the  question  when  such 
a  stipulation  will  be  regarded  reasonable 
and  applicable,  nor  the  circumstances  under 
wtiich  the  shipper  is  relieved  from  the  giving 
of  notice  or  presentation  of  such  a  claim, 
because  of  the  further  view  entertained  hy 
us  as  to  the  invalidity  of  the  contract  before 
us.  As  we  have  seen,  under  the  general 
doctrine  of  this  country,  a  contract  which 
exempts  the  carrier  from,  or  limits  its  lia- 
bility  for.   negligence,   contravenes  public 

policy.   When  the  contract  in  A^M^^^-Jip 
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provision  In  a  bill  of  lading  relieving  the 
carrier  from  liability  for  injury  to  property 
during  transportation  if  the  making  of 
claim  is  delayed  more  than  thirty  days 
after  delivery  of  the  property  is  a  matter  of 
defense  which  will  be  waived  by  failure  to 
plead  it. 

(January  31,  1908.) 

APPEAL  by  the  defendant  railroad  com- 
pany from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court,  Second  De- 
partment, affirming  a  judgment  of  a  trial 
term  for  Kings  County,  Fart  3,  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
damages  for  injury  to  property  while  ii:  de- 
fendant's poasesaion  for  transportation.  Af- 
firmed. 

The  facts  are  stated  in  the  ojnnion. 

Case  Note.  —  Notice  of  loss  or  <niwnr  to 
goods,  required  by  carrier's  contract 
as  a  condition  precedent. 

In  the  case  note  to  Houts  t.  Union  P.  R. 
Co.  ante,  628,  the  validity  of  a  stipulation 
in  a  contract  of  afTn'iglitment  requiring  the 
shipper  to  give  notice  of  any  loss  within  a 
speci  fied  time,  where  that  loss  occurred 
through  the  negligence  of  the  carrier,  ia  dis- 
cussed; and  it  may  also  be  well  at  this 
point  to  call  attention  to  the  case  note  to 
Wabash  R.  Co.  T.  Thomas,  7  L.R.A.(N.S.) 
1041,  upon  reasonableness  of  the  time  fixed 
in  a  oontract  of  shipment  of  live  stocic  for 
presentation  of  claim  for  damages,  and  also 
to  the  case  note  to  Liquid  Carbonic  Co.  v. 
Norfolk  4  W.  R.  Co.  13  L.RA.(N.S.)  753, 
upon  the  validity  of  a  contract  limiting  the 
time  for  bringing  action,  or  for  the  presenta- 
tion of  claims  for  damages,  where  a  statute 
or  Constitution  prohibits  the  carrier  from 
limiting  its  common-law  liability. 

As  is  shown  by  these  noten,  stipulations 
of  this  character  are  frequently  declared  in- 
valid upon  the  ground  of  their  unreasonable- 
ness. Other  cases  hold  that  they  arc  in- 
valid upon  the  ground  that  they  "were  not 
freely  entered  into,  or  are  unconstitutional 
or  invalid  under  a  statute;  and  in  other 
cases  the  court,  not  directly  passing  upan 
the  validity  of  the  stipulation,  holds  that 
it  is  inapplicable  to  the  loss  in  question, 
as,  for  instance,  where  such  Iosr  was  due 
to  the  shrinkage  of  the  live  stock  because  of 
unreasonable  delay  in  the  carriage,  or  to  a 
toss  of  market,  etc.  If  the  stipulation  is 
invalid  or  inapplicable,  of  course  the  ques- 
tion presented  in  the  foregoing  case,  namely, 
whether  the  notice  of  loss  required  by  the 
contract  is  a  condition  precedent  or  not, 
would  not  arise  To  present  this  question 
the  stipulation  must  at  least  be  presumed 
valid. 

In  many  cases  the  question  is  not  pre- 
sented, and  therefore  not  discussed.  In 
many  of  these  it  might  be  possible  to  read 
into  the  decision  an  implied  ruling  of  the 
court  upon  the  question;  but  tliis  note  is 
confined  to  cases  which  more  or  less  clearly 
pass  upon  the  question. 
17L.R.A.(N.8.) 


iSr.  Norman  B.  Beeoher,  with  Mes8r«. 
Robinson,  Blddle,  A  Ward,  for  appel- 
lant: 

The  evidence  was  insufficient,  and  the  com- 
plaint should  have  been  dismissed. 

Berkowitz  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
109  App.  Div.  878,  96  N.  Y.  Supp.  82S. 

The  jury  must  he  deemed  to  ha\e  found  in 
accordance  with  the  court's  charge. 

Rogers  v.  Murray,  3  Bosw.  367;  Dent  v. 
Bryce,  16  8.  C.  1 ;  Emerson  v.  Santa  Clara 
County,  40  Cal.  S43;  Ryan  v.  Tudor,  31 
Kan.  366,  2  Pac.  797;  Union  P.  R.  Co.  v. 
Hutchinson,  40  Kan.  51,  19  Pac.  312;  Dut- 
ton  T.  Wabash,  St.  L.  ft  P.  R.  Co.  66  Iowa, 
3S2,  23  N.  W.  739. 

The  failure  of  the  plaintifi"  to  present 
his  claim  within  the  period  prescribed  by 

The  decisions  apparently  turn  upon  gen- 
eral rules,  and  not  upon  the  particular 
phrasealogy  of  the  contract.  Thus,  in  some 
cases,  although  the  contract  contains  the  ex 
press  phrase  "condition  precedent,"  the  court 
holds  that  the  burden  of  proof  as  to  tlic  no- 
tice is  upon  the  carrier,  evidently  not  giv- 
ing to  the  phrase  as  used  in  the  contract 
its  strict  technical  meaning. 

It  is  frequently  difficult  to  determine  from 
the  report^  case  whether  the  suit  is  brought 
upon  the  contract  or  in  tort  for  the  com- 
mon-iaw  liability  of  the  carrier,  either  of 
which  remedies  may  be  pursued.  Whether 
bite  notice  of  loss  is  a  condition  precedent, 
or  not,  has  been  determined  by  the  charac- 
ter of  the  suit  brought. 

Thus,*  in  McNichoi  v.  Pacific  E».  Co.  12 
Mo.  App.  401,  the  court  said:  "The  rule, 
as  we  understand  it,  is  that,  where  a  person 
brings  an  action  against  a  common  carrier, 
sounding  in  tort  for  a  breach  of  the  common- 
law  liability  of  the  latter  in  failing  to  de- 
liver goods  placed  in  his  hands  for  ship- 
ment; and  the  carrier  pleads  and  puts  in 
evidence  a  special  contract  containing  con< 
ditions  to  be  performed  by  the  plaintiff, — 
the  burden  is  upon  the  carrier  of  ahowing 
the  nonperformance  of  these  conditions,  for 
that  is  a  part  of  his  special  defense.  But. 
where  the  plaintiff  sues  the  carrier  upon  a 
special  contract,  and  not  upon  his  common- 
law  liability,  then,  as  in  other  cases  of  ac- 
tion upon  express  contracts,  the  burden  is 
upon  the  plaintilf  to  prove  compliance  with 
all  the  obligations  which  the  ctmtract  im- 
poses upon  him." 

And  In  Richardson  v.  New  York  C.  ft  H. 
R.  R.  Co.  122  App.  Div.  120,  106  N.  Y. 
Supp.  702  (motion  for  reai^mcnt  and  for 
leave  to  appeal  to  the  court  of  appeals  de- 
nied in  123  App.  Div.  916,  108  N.  Y.  Supp. 
,1146),  the  court  said  that  a  presentation 
of  the  claim  was  not  a  condition  precedent 
to  the  right  to  recover  for  negligence,  thougli 
it  might  have  been  if  recovery  had  been 
sought  for  breach  of  contract. 

But  in  Parrill  v.  Cleveland,  C.  C.  ft  St. 
L.  R.  Co.  23  Ind.  638,  55  N.  E.  1026,  which, 
after  a  long  discussion  in  the  opinion,  waa 
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the  bill  of  lading  could  not  be  raised  by  the 
defendant,  because  such  omisaioQ  pru  not 
pleaded  in  the  answer. 

Frey  v.  New  York  C.  ft  H.  R.  R.  Co.  114 
App.  Div.  747,  100  N.  Y.  Supp.  225;  John- 
son T.  Missouri,  K.  ft  T.  R.  Co.  107  App. 
Div.  375,  95  N.  Y.  Supp.  182;  Jennings  t. 
Grand  Trunk  R.  Co.  127  N.  Y.  438,  28  N.  E. 
394;  Smith  t.  Dinsmore,  9  Daly,  188;  Hirsh- 
berg  V.  Dinsmore,  12  Daly,  429;  Osterhoudt 
V.  Southern  P.  Co.  47  App.  Div.  146,  62  N. 
Y.  Supp.  134;  Busch  v.  Interborough  Rapid 
Transit  Co.  187  N.  Y.  388,  80  N.  E.  1S7; 
Springer  v.  Westeott,  78  Hun,  SOS,  29  N.  Y. 
Supp.  149;  Quinn  v.  Pennsylvania  R.  Co. 
114  App.  Div.  663,  99  N.  Y.  Supp.  980; 
The  Queen  of  the  Pacific,  180  U.  S.  49, 
45  L.  ed.  419,  21  Sup.  Ct.  Rep.  278. 

held  to  be  an  action  in  tort,  the  court 
said:  "So  where,  as  here,  there  is  a  special 
contract  providing  a  necessity  for  reason- 
able notice  of  claim,  the  giving  of  such  no- 
tice, or  the  presentation  of  such  claim, 
bejn<;  a  condition  precedent,  it  is  a  part  of 
the  plaintiff's  cause  of  action  to  show  per- 
formance of  this  precedent  obligation  on 
his  part,  or  to  show  a  waiver  of  perform- 
ance or  of  strict  formality." 

But  in  the  majority  of  the  cases  this 
distinction  is  apparently  passed  over,  cases 
in  which  the  action  was  brought  on  tbe  con- 
tract citing  as  authorities  for  the  decision 
cases  brought  in  tort  and  vic«  veraa. 

The  weight  of  authority  seems  to  be  that 
the  notice  is  a  condition  precedent,  and 
the  plaintiff  must  allege,  or  at  least  prove, 
that  he  has  g^ven  the  notice  required,  to  bo 
entitled  to  recover.  It  has  been  held  in  some 
eases  that  the  complaint  does  not  state  a 
cause  of  action  if  it  fails  to  allege  that  the 
notice  had  been  given  as  required  hy  the 
contract. 

Thus,  in  St.  Louis  ft  S.  F.  R.  Co.  v.  Phil- 
lips. !7  Okla.  264,  87  Pac.  470,  the  court 
said:  "We  take  it  to  be  the  true  rule  of 
pleading  that,  where  there  is  a  condition 
precedent  to  be  observed  before  an  action 
can  be  maintained  or  a  cause  of  action 
exist,  the  plaintiff  must  show  that  the  con- 
dition  has  been  performed,  either  actually 
or  substantially,  or  that  he  has  been  in 
some  way  released  from  that  condition  by 
the  act  of  the  opposite  party;  and  that, 
in  the  alwence  of  such  averment,  the  peti- 
tion does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action." 

And  an  averment  showing  the  making 
of  the  claim  and  the  giving  notice  thereof, 
as  required  by  the  contract,  was  held,  in 
MetropoliUn  Trust  Co.  v.  Toledo,  St.  L. 
ft  K.  C.  R.  Co.  107  Fed.  628,  to  be  neces- 
nary  to  show  a  good  cause  of  action. 

So,  also,  in  Chicago  ft  S.  E.  R.  Co.  v. 
Fifth  Nat.  Bank,  26  Ind.  App.  600,  69  N. 
E.  43,  it  was  held  that  the  general  rule 
is  that  the  giving  of  such  notice  is  a  con- 
dition precedent  to  any  recovery  upon  the 
oonfoaott  and  thai  a  performance  of  such  a 
rondltion  must  be  averred  in  the  complaint 
17  L.RA.(if.S.) 


The  record  does  not  support  the  conten- 
tion that  the  decision  by  the  appellate  di- 
vision was  unanimous;  it  therefore  must 
be  treated  as  otherwise  in  determining  the 
questions  presented  upon  this  appeal. 

Re  Marcellus,  165  N.  Y.  70,  68  N.  E. 
796;  Laidlaw  v.  Sage,  158  N.  Y.  73,  44 
L.R.A.  216,  52  N.  E.  679. 

The  court  is  not  precluded  from  review- 
ing the  evidence  in  order  to  determine 
whether  such  judgment  is  founded  wholly 
upon  immaterial  evidence  which  was  ad- 
mitted over  the  objection  and  exception  of 
the  appellant,  even  where  the  affirmance  is 
unanimous. 

Woods  Motor  Vehicle  Co.  v.  Brady,  181 
N.  Y.  145,  73  N.  E.  674;  Hindley  v.  Man- 
hattan R.  Co.  185  N.  Y.  335,  78  N.  E.  276. 


and  pnmd  on  the 'trial.  And  to  the  same 
effect  were  the  decisions  in  Anderson  v. 

Lake  Shore  ft  M.  8.  R.  Oo.  26  Ind.  App.  196, 
69  N.  E.  396;  Louisville,  N.  A.  ft  C.  R.  Co. 
V.  Widman,  10  Ind.  App.  92,  37  N.  E.  654; 
Case  V.  Cleveland,  C.  C.  ft  St.  L.  S.  Co.  II 
Ind,  App.  617,  39  N.  E.  426. 

And  in  Texas  ft  P.  R.  Co.  v.  Hamm,  2 
Tex.  App.  Civ.  Cas.  (Wiltson)  436,  where 
the  contract  expressly  stated  that  the  giv- 
ing of  the  notice  was  a  condition  precedent 
to  the  bringing  of  a  suit,  it  was  held  that 
not  only  should  the  notice  have  been  al- 
leged, but  it  must  be  proved,  to  entitle  the 
plaintiff  to  recover.  And  to  the  same  effect 
was  the  decision  in  Texas  C.  R-  Co.  v.  Mor- 
ris, 1  Tex.  App.  Civ.  Cas.  (White  &  W.) 
168. 

In  Baxter  v.  Louisville,  N.  A.  ft  C.  R.  Co. 
165  111.  78,  45  N.  £.  1003,  it  was  held 
that  an  objection  to  a  complaint  upon  a 
carrier's  contract  that  it  did  not  allege  the 
compliance  by  the  plaintiff  with  the  re- 
quirements of  the  contract  should  be  made 
by  demurrer,  but  oould  not  be  the  basis  for 
a  motion  to  direct  a  verdict. 

And  a  complaint  which  failed,  to  allege 
compliance  with  the  requirements  of  such 
a  contract  was  held  bad  on  demurrer  in 
United  States  Exp.  Co.  t.  Harris,  61  Ind. 
127. 

In  Osterhoudt  v.  Southern  F.  Co.  47  App. 
Div.  148,  62  N.  Y.  Supp.  134,  it  was  held 
that,  if  the  plaintiff  had  brought  his  ac- 
tion upon  the  written  contract,  it  would 
have  been  necessary  for  him  to  have  alleged 
compliance  upon  his  part  with  all  the 
conditions  in  it,  or  some  valid  reason  for 
nonperformance;  and,  where  the  plaintiff 
merely  alleged  a  general  contract  and  the 
negligence  of  the  defendant,  and  the  answer 
alleged  a  written  contract,  a  copy  of  which 
was.  made  a  part  thereof,  it  thea  became 
incumbent  upon  the  plaintiff  to  prove  that 
he  had  complied  with  the  terms  of  the  con- 
tract just  as  much  as  it  would  have  been 
had  he  originally  declared  upon  such  con- 
tract in  his  complaint. 

And  other  cases  hold  that  the  burden  of 
proof  as  to  the  ^ving  of  the^tiee  is. on 
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Mr.  I.  R.  Oeland,  with  Mr.  Stephen  M. 
Uoye,  in  propria  persona,  for  respondent: 

The  court  of  appeals  has  no  jurisdiction 
to  determine  whether  or  not  the  trial  court 
erred  in  not  dismiasing  the  plaintiff's  com- 
plaint. 

Code  Civ.  Proc.  art.  8,  §§  9,  191,  Bubd.  4; 
Szuchy  V.  Hillside  Coal  &  I.  Co.  150  N..  Y. 
219,  44  N.  E.  974;  Ayres  v.  Delaware,  L.  &. 
W.  R.  Co.  158  N.  Y.  254,  63  N.  E.  22j  Reed 
V.  McCord,  160  N.  V.  330,  54  N.  E.  737; 
Meserole  v.  Hoyt,  161  N.  Y.  69,  56  N.  E. 
274;  Cronin  v.  Lord,  161  N.  Y.  90,  55  N.  E. 
397;  Kennedy  v.  Mineola.  H.  &,  F.  Traction 
Co.  178  N.  Y.  508,  71  N.  E.  102;  Tewes  v. 

the  plaintiff,  without  expressly  holding  that 
the  notice  must  be  alleged. 

Thus,  in  Chicago  &  A.  R.  Co.  v.  Simms, 
18  111.  App.  68,  it  waa  held  that  the  plain- 
tiff, having  made  a  special  contract  where- 
by he  made  it  a  condition  precedent  that 
he  would  give  notice  of  loss  within  a  speci- 
fied time,  could  not  recover  where  he  failed 
to  prove  the  giving  of  such  notice. 

So,  the  charge  of  the  trial  court  to  the 
jury  to  the  effect  that,  before  they  could 
And  for  the  plaintiff,  he  must  prove  by  the 
greater  weight  of  evidence  that  he  had  com- 
plied with  the  stipulation,  was  upheld  in 
WichiU  &  W.  R.  Co.  v.  Koch,  47  Kan.  753, 
28  Pac  1013. 

And  in  The  Westminster,  62  C.  C.  A. 
408,  127  Fed.  680,  writ  of  certiorari  de- 
nied in  194  U.  S.  637,  48  L.  ed.  1181,  24 
Sup.  Ct.  Rep.  860.  it  vaa  held  Uiat,  as  the 
want  of  giving  the  notice  had  been  set  up 
la  1^  answer,  it  was  iiunitnbent  on  the 
Kbcllants  to  prove  it  m  a  oonditlon  to  the 
right  to  recover. 

So  there  are  numerous  other  cases  which 
hold  that  such  a  provision  in  a  carrier's  con- 
tract is  in  the  nature  of  a  condition  pre- 
cedent, and  is  binding  on  the  party  who  ac- 
cepts such  a  contract,  and  precludes  him 
from  recovering  without  proof  that  the  con- 
dition has  been  perfinrmed.  Kaiser  t.  Hoey, 

16  N.  Y.  8.  R.  SOS,  1  N.  Y.  Supp.  429; 
Frankfurt  v.  Weir,  40  Misc.  683,  83  N.  Y. 
Supp.  112;  Hirshberg  v.  Dlnsmore,  12  Daly, 
429;  American  Grocery  Co.  v.  Staten  Is- 
land Rapid  Transit  R.  Co.  23  Misc.  368,  51 
N.  Y.  Supp.  307 ;  Smith  v.  Dinsmore,  9 
Daly,  188;  Texas  &  P.  R.  Co.  v.  Scrivener, 
2  Tex.  App.  Civ.  Cas.  (Willson)  284;  Texas 
A  P.  R.  Co.  v.  Jackson,  3  Tex.  App.  Civ. 
Cas.  (Willson)  65;  McBeath  t.  Wabash, 
St.  L.  ft  P.  R.  Co.  20  Mo.  App.  445;  Smith 
V.  Chicago,  R.  L  ft  P.  R.  Co.  112  Mo.  App. 
fllO,  87  8.  W.  9 ;  Pennsylvania  Co.  T.  Shearer, 
76  Ohio  St.  249,  116  Am.  St.  Rep.  730,  79 
X.  E.  431;  Atchison,  T.  &,  S.  F.  R.  Co.  v. 
Crittenden,  4  Kan.  App.  512,  44  Pac.  1000. 

Some  cases  hold  that  the  notice  of  loss 
IS  a  condition  precedent  to  the  plaintiff's 
recovery,  and  the  defendant  may  introduce 
evidence  in  regard  to  lack  of  it  without  hav- 
ing pleaded  it. 

Thus,  in  Kalina  v.  Union  P.  S.  Co.  69 
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North  German  Lloyd  S.  S.  Co.  180  N.  Y. 
151,  8  L.R.A.(N.S.)  199,  78  K.  £.  864;  Mc- 
Guire  v.  Bell  Teleph.  Co.  167  N.  Y.  208,  52 
L.R.A.  437,  60  N.  E.  433. 

It  was  not  necessary  for  the  plaintiff  to 
show  compliance  with  the  provision  of  the 
receipt  as  to  presentation  of  claim  for  losa 
or  damage. 

Dorr  V.  New  Jersey  Steam  Nav.  Co.  11 
■N.  Y.  485,  62  Am.  Dec.  126;  York  Mfg.  Co. 
V.  Illinois  C.  R.  Co.  3  Wall.  112,  18  L.  ed. 
171;  Hutchinson,  Carr.  3d  ed.  I  448;  West- 
cott  V.  Fargo,  61  N.  Y.  642,  19  Am.  Rep. 
300. 

Contracts  or  receipts  limiting  the  com- 

Kan.  172,  76  Pac.  488,  it  was  held  that  as 
soon  as  the  shipper  admitted  that  he  was 
attempting  to  recover  under  the  contract 
he  must  show  compliance  with  the  condi- 
tion upon  which  recovery  might  be  had; 
and  the  fact  that  the  carrier  had  not 
pleaded  it  in  defense  could  make  no  differ- 
ence. And  to  the  same  effect  was  the  deci- 
sion ia  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Means, 
71  Kan.  845,  80  Pac.  604. 

And  in  Baltimore  ft  0.  8.  W.  R.  Co. 
Ross.  105  111.  App.  64,  it  was  held  that,  in 
an  action  for  damages  caused  by  injury  to 
stock,  a  special  contract  limiting  the  car- 
rier's liability  could  be  introduced  iato  evi- 
dence by  the  defendant  without  having  been 
pleaded  in  the  answer. 

In  other  cases,  however,  it  is  held  that 
the  lack  of  notice  is  a  matter  of  defease 
for  the  defendant  to  allege  and  prove. 

Thus,  in  Westcott  v.  Fargo,  61  N.  Y.  542, 
10  Am.  Rep.  300,  where  the  contract  pro- 
vided that  any  claim  for  damages  should 
be  made  in  writing  "within  thirty  days 
from  the  accruing  of  the  action,"  it  was 
held  that  the  clause  assumed  that  the  plain- 
tiff had  a  cause  of  action  which  had  ac- 
crued to  him  before  the  thirty  days  next 
to  run,  and,  in  that  view,  the  provision  was 
in  the  nature  of  a  statute  of  limitations, 
and  should  have  heea  set  up  in  the  answer; 
as  that  was  not  done,  the  defendant  oonid 
not  avail  himself  of  it. 

And  in  Central  Vermont  R.  Co.  v.  Soper, 
8  C.  C.  A.  341,  21  U.  S.  App.  24,  69  Fed. 
879,  the  court  said:  "On  general  rules  of 
pleading,  inasmuch  as  it  was  not  necessary 
for  the  plaintiff  below  to  set  out  this  pro- 
vision, as  it  is  in  the  nature  of  a  eondition 
subsequent,  it  would  seem  that  a  mere  de- 
nial of  the  allegations  of  the  declaration 
would  not  raise  the  issue  which  the  defend- 
ant below  has  raised  on  this  part  of  the 
case,  and  that,  therefore,  if  the  defendant 
below  relied  upon  it,  it  should  have  been 
specially  pleaded." 

So,  in  Hatch  v.  Minneapolis,  St.  P.  ft  S. 
Ste.  M.  R.  Co.  15  N.  D.  490,  107  N.  W. 
1087,  where  the  contract  expressly  provided 
that  the  giving  of  the  notice  was  a  etmdi- 
tioa  to  a  right  to  recover,  the  court  said: 
"The  conditioB  or  stipulatioa  referred  to 
is  not  strictly  a  eondition  precedent,  and 
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DKiii-law  liabilit;^  of  the  carrier  are  con- 1 
Btrued  strictly  against  it. 

Galloway  t.  Erie  R.  Co.  107  App.  Div.  210, 
95  N.  y.  Supp.  17;  Missouri  P.  R.  Co.  v. 
Harris,  67  Tex.  186,  2  S.  W.  674;  Mynard 
T.  Syracuse,  B.  ft  K.  Y.  R.  Co.  71  N.  Y.  180, 
27  Am.  Rep.  28;  Nicholas  t.  New  York  C. 
ft  H.  R.  R.  Co.  89  N.  Y.  370;  Magnin  v. 
Dinsmore,  62  N.  Y.  35,  20  Am.  Rep.  442; 
LowensteiD  v.  Lombard,  164  N.  Y.  324,  68 
N.  E.  44;  Security  Trust  Co.  v.  Wells,  P. 
ft  Co.  Express,  81  App^  Div.  426,  80  N.  Y. 
Supp.  830. 

The  coutract  limitation  as  to  liability 
does  not  relieve  the  carrier  where  the  loss 


)  ha.8  occurred  througli  its  negligence  or  that 
of  its  servants. 

Isham  V.  Erie  R.  Co.  112  App.  Div.  612, 
98  N.  Y.  Supp.  609;  Wcstcott  v.  Fargo,  63 
Barb.  340;  Wheeler,  Carr.  127;  Wheeler  v. 
Oceanic  Steam  Nav.  Co.  126  N.  Y.  156,  21 
Am.  St.  Rep.  720,  26  N.  E.  248;  Bermel  v. 
New  York,  N.  H.  ft  H.  R.  Co.  62  App.  Div. 
389,  70  N.  Y.  Supp.  804,  affirmed  in  172 
N.  Y.  639.  65  N.  E.  1113;  Rathbone  v.  New 
York  C.  ft  H.  R.  R.  Co.  140  N.  Y.  48,  35 
N.  E.  418. 

The  defendant  had  knowledge  or  notice 
of  the  damage,  and  was  not  entitled  to  fur- 
ther notice. 


is  not  a  part  of  the  cause  of  action.  .  .  . 
It  was  therefore  an  unnecessary  allegation 
of  the  complaint.  A  cause  of  action  wait 
oompletely  stated  without  it.  The  condi- 
tion was  a  limitation  upon  the  right  of  the 
plaintiff  to  maintain  the  action,  and  per- 
tained to  the  remedy.  It  was  therefore  a 
matter  of  defense,  to  be  raised  by  answer, 
if  at  all.** 

And  in  St  Louis  ft  8.  V.  R.  Co.  t.  Kini- 
berlin  (Tfex.  Civ.  App.)  Ill  S.  W.  671,  it 
was  held  that  the  "appellee's  petition  was 
.sufficient  as  against  a  general  demurrer, 
because,  having  pleaded  the  facts,  it  be- 
came the  common-law  duty  of  appellant  to 
accept  and  ship  the  cattle  with  proper  dili- 
gence." 

The  defenae  that  the  plaintiff  fuled  to 
give  no^ee  as  required  by  the  contract 
must  be  set  up  in  the  answer,  as  the  plain- 
tiff was  not  obliged  to  allege  or  prove  that 
the  cattle  were  shipped  under  a  special  con- 
tract to  make  the  defendant  liable.  Kan- 
sas City,  P.  4  G.  R.  Co.  v.  Pace,  69  Ark. 
256,  63  S.  W.  82. 

In  Union  P.  R.  Co.  v.  Thompson,  76  Neb. 
464,  106  N.  W.  698,  although  the  court 
lield  that  such  a  stipulation  was  in  viola- 
tion of  a  constitutional  provision  prohibit- 
ing a  carrier  from  limiting  its  liability,  the 
court  furUier  said  that  in  any  event  the 
)>urdcn  would  have  been  upon  the  defend- 
ant, and  not  upon  the  plaintiff,  to  show 
that  the  notice  provided  for  was  not  given. 

In  Keyes-Marshall  Bros.  Livery  Co.  v. 
St.  Louis  ft  H.  R.  Co.  113  Mo.  App.  144, 
87  S.  W.  563,  it  was  held  that  a  defendant 
who  goes  to  trial  on  the  merits  of  the  case, 
having  made  a  general  denial,  but  not  set- 
ting up  the  lack  of  notice  as  a  defense,  will 
be  deemed  to  have  waived  it,  and  cannot 
set  up  lack  of  notice  on  a  subsequent  trial. 

In  Texas  there  are  numerous  cases  up- 
holding the  rule  that,  where  the  validity 
of  a  contract  depends  upon  its  being  rea- 
sonable, the  party  asserting  its  validity 
must  also  allege  and  prove  the  facts  which 
make  it  so.  Missouri  P.  R.  Co.  v.  Harris. 
67  Tex.  168,  2  8.  W.  674;  Missouri  P.  R. 
l.'o.  V.  Fagan,  72  Tex.  127,  2  L.R.A.  76,  13 
Am.  St.  Rep.  778,  9  S.  W.  740;  Ft.  Worth 
ft  D.  C.  R.  Co.  v.  Greatbouse,  82  Tex,  104, 
17  L.RJl.(N.S.) 


17  S.  W.  8.34;  Houston  ft  T.  C.  R.  Co.  t. 
Davis,  88  Tex.  693,  32  S.  W.  610;  Mis- 
souri P.  R.  Co.  V.  Paine,  1  Tex.  Civ.  App. 
621,21  S.W.  78;  St.  Louis,  A.  ft  T.  R.  Co. 
V.  Turner,  1  Tex.  Civ.  App.  626,  20  S.  W. 
1008;  Galveston,  H.  ft  8.  A.  R.  Co.  t.  Wil- 
liams (Tex.  Civ.  App.)  26  S.  W.  311; 
Houston  ft  T.  C.  R.  Co.  v.  Davis,  11  Tex. 
Civ.  App.  24,  31  8.  W.  308;  St.  Louis 
Southwestern  K.  Co.  v.  Hays,  13  Tex.  Civ. 
App.  677,  36  S.  W.  476;  St.  Louis  ft  S.  F. 
R.  Co.  v.  Bryce  (Tex.  Civ.  App.)  110  8. 
W.  629;  Missouri  P.  R.  Co.  v.  Cornwall, 
70  Tex.  611,  8  S.  W.  312;  Good  v.  Galves- 
ton, H.  ft  S.  A.  R.  Co.  (Tex.)  11  S.  W. 
854;  Missouri  P.  R.  Co.  v.  Childers,  1  Tex. 
Civ.  App,  302,  21  8.  W.  76;  Wf,  C.  ft  8. 
F.  R.  Co.  V.  Vaughn,  4  Tex.  App.  Civ.  Cas. 
(Willson)  269,  16  8.  W.  775. 

And  in  Cox  v.  Central  Vermont  R.  Co,. 
170  Mass.  129,  49  N.  E.  97,  it  was  held 
that,  where  the  defendant  relied  on  the- 
failure  of  the  plaintiffs  to  comply  with  the 
stipulation,  the  burden  was  on  it  to  show- 
that  the  stipulation  was  a  just  and  reason- 
able one. 

Some  other  cases  may  be  cited  showing 
some  peculiar  phase  of  the  question. 

Thus,  in  Frey  v.  New  Yortt  C.  ft  H.  R. 
R.  Co.  114  App.  Div.  747,  100  N.  Y.  Supp. 
225,  it  was  held  that,  if  the  plaintiff  de- 
sired to  plead  a  waiver  by  the  defendnnt 
of  any  condition  with  which  he  had  not 
complied,  he  must  allege  the  condition 
claimed  to  have  been  waived  and  the  facts 
constituting  such  a  waiver. 

And  in  Welch  v.  Northern  P.  R.  Co.  14 
N.  D.  19,  103  N.  W.  396,  the  plaintiff  failed 
to  plead  the  contract  and  his  fulfilment 
of  the  requirements  thereof,  and  hia  mo- 
tion to  amend  in  that  regard  was  denied. 
The  court  held,  however,  that  the  plaintilT 
might  recover,  as  the  evidence  showed  a 
subfltantial  compliance  with  the  require- 
ments. 

And  in  Batcliffe  Bros.  v.  Quincy,  O.  ft 
K.  0.  R,  Co.  118  Mo,  App.  644,  94  S.  \\. 
1005,  the  question  whether  the  failure  of 
the  defendant  to  plead  the  nonperformance 
of  the  condition  would  be  deemed  a  waiver 
wai  raised,  but  not  decided. 
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Johnson  v.  Missouri,  K.  &  T.  R.  Co.  107 
App.  Div.  374.  96  N.  Y.  Supp.  182. 

Halgh^  J.,  delivered  the  opinion  of  tlie 

court : 

This  action  was  brought  against  the  Penn- 
aylvania  Railroad  Company  and  the  Wcat- 
cott  Express  Company  to  recover  damages 
alleged  to  have  been  suffered  by  the  plaintiff 
by  reason  of  the  destruction  of  a  set  of 
40-ceIl  storage  batteries  during  transpor- 
tation, which  were  shipped  by  the  National 
Motor  Vehicle  Company  at  Indianapolis, 
Indiana,  by  the  Pennsylvania  Railroad 
Company,  to  the  plaintiff  in  the  city  of  New 
York.  The  evidence  tends  to  show  that,  upon 
the  arrival  of  the  batteries  in  New  York  at 
the  foot  of  Leight  street,  the  Pennsylvania 
Railroad  Company  notified  the  plaintiff  by 
telephone,  and  thereupon  he  procured  the 
Westcott  Express  Company  to  get  the  prop- 
erty and  deliver  it  to  him;  that,  when  the 
(latteries  were  received,  it  was  found  that 
they  had  been  turned  upside  down  and  the 
(ilpctrolyte  allowed  to  escape  therefrom,  caus- 
ing the  batteries  to  sulphate  and  become 
worthless.  There  was  also  evidence  tending 
to  show  that  the  excelsior  in  which  the  bat- 
teries were  packed  had  turned  black  and  was 
perfectly  dry,  from  which  the  inference  is 
drawn  that  the  batteries  were  overturned 
and  the  electrolyte  permitted  to  escape  some 
days  before  their  arrival  in  New  York.  The 
defendant,  the  Pennsylvania  Railroad  Com- 
pany, in  its  answer,  after  denying  various 
allegations  of  the  complaint,  for  its  first 
separate  defense  alleged,  upon  information 
and  belief,  "that,  on  or  about  the  1st  day  of 
May,  1903,  the  National  Motor  Vehicle  Com- 
pany of  Indianapolis,  Indiana,  delivered  to 
the  Pennsylvania  company  certain  storage 
batteries,  which  it  believes  to  he  the  batter- 
ies referred  to  in  the  complaint;  that  said 
batteries  were  consigned  to  the  plaintiff  at 
\ew  York  city  and  were  shipped,  subject  to 
the  provision  of  a  certain  written  and 
printed  instrument  known  as  a  shipping 
receipt  or  bill  of  lading,  wherein  or  where- 
by it  was  expressly  agreed  by  and  between 
the  parties  thereto  on  behalf  of  the  plain- 
tiff and  the  Pennsylvania  company  and  on 
behalf  of  all  subsequent  carriers  that  no 
carrier  or  party  in  possession  of  all  or  any 
of  the  property  herein  described  shall  be 
held  liable  for  any  loss  thereof  or  damage 
thereto  by  causes  beyond  its  control,  .  .  . 
or  by  leakage,  drainage,  chafing,  loss  In 
weight,  changes  in  weather,  heat,  frost, 
sweat,  or  decay."  And,  for  a  second  sepa- 
rate defense,  that,  by  the  terms  of  the  bill  of 
lading  or  shipping  receipt,  it  was  expressly 
agreed  that  "no  carrier  should  be  liable  for 
loss  or  damage  not  occurring  on  its  own 
road  or  its  portion  of  the  through  route." ' 
17  L.R.A.(N.S.) 


At  the  conclusion  of  the  plaintiff's  case  np- 
on  the  trial  the  counsel  for  the  Fennsylvania 
Railroad  Company  moved  to  dismiss  the 
complaint  upon  various  grounds,  among 
which  it  was  insisted  that  there  was  no  evi- 
dence of  a  claim  in  writing  made  by  the 
plaintiff  and  delivered  to  the  Pennsylvania 
Railroad  Company  within  thirty  days,  as 
required  by  the  bill  of  lading.  The  motion 
was  denied,  and  an  exception  taken.  The 
trial  then  proceeded,  the  Westcott  Express 
Company  producing  evidence  upon  which,  at 
the  conclusion  of  the  trial,  the  court  directed 
a  nonsuit  as  to  it,  the  Pennsylvania  com- 
pany submitting  no  evidence.  The  case  was 
then  submitted  to  the  jury  as  to  the  liabil- 
ity of  the  Pennsylvania  company,  and  a 
verdict  ms  rmdered  In  tKvoT  of  the  plain- 
tiff. 

The  bill  of  lading  contained  the  following 
provision:  "Claims  for  loss  or  damage  must 
be  made  in  writing  to  the  agent  at  point  of 
delivery  promptly  after  arrival  of  the  prop- 
erty, and,  if  delayed  for  more  than  thirty 
days  after  the  delivery  of  the  property,  or 
after  due  time  for  the  delivery  thereof,  no 
carrier  herein  shall  be  liable  in  any  event." 
It  must  be  conceded  that  no  evidence  was 
submitted  on  behalf  of  the  plaintiff  showing 
a  compliance  with  this  requirement.  It  also 
appears  that,  while  the  Pennsylvania  com- 
pany set  forth  in  its  answer  as  separate  de- 
fenses the  provisions  of  the  bill  of  lading 
therein  referred  to,  it  did  not  allege  as  a 
defense  the  provision  upon  which  the  mo- 
tion to  dismiss  was  based.  We  have  there* 
fore  squarely  presented  the  question  as  to 
whether  this  provision  of  the  bill  of  lading 
should  be  set  forth  in  the  defendant's  answer 
as  a  defense,  or  as  to  whether  compliance 
with  it  should  be  established  by  the  plaintiff 
as  a  condition  precedent  to  his  right  to  re> 
cover. 

At  common  law  common  carriers  were  lia- 
ble for  an  injury  resulting  to  property 
through  the  negligence  of  their  employees 
while  in  course  of  transit.  Until  recently, 
however,  they  have  been  permitted  to  relieve 
themselves,  to  some  extent,  from  the  strict 
liability  of  the  common  law  by  inserting 
reasonable  provisions  in  the  bill  of  lading 
limiting  their  liability.  It  would  therefore 
follow  that  the  Pennsylvania  company  in 
this  case  would  be  liable  for  the  damages 
sustained  by  the  plaintiff  were  it  not  for 
the  provision  upon  which  the  motion  was 
based;  and,  for  the  purpose  of  this  case,  we 
shall  assume,  but  without  deciding  it,  that 
the  provision  was  a  reasonable  one,  and  that 
it  was  the  duty  of  the  plaintiff  to  comply 
therewith.  The  plaintiff  had  submitted  evi- 
dence tending  to  establish  his  cause  of  action 
under  the  requirements  of  the  common  Imw. 
The  provisions  of  the  bill  of  hiding,  being  in 
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derogation  of  the  omnmon  law,  on  to  be 
strictly  construed,  and  are  not  to  be  con- 
sidered as  condiUons  precedent  to  a  right  to 
recover  unless  it  elenrly  'appears  that  such 
was  the  intmit,  or  it  is  so  speciflcally  stated. 
In  Hutchinson  on  Carriers,  Sd  ed.  |  447,  it 
is  said  that  "it  has  been  held  that  a  stipula- 
tion in  the  contract  of  shipment  requiring 
the  owner  of  the  goods  to  present  a  notice  <^ 
his  claim  to  the  carrier  within  a  specified 
time  after  the  goods  have  arrived  at  their 
destination  is  in  the  nature  of  a  condition 
precedent  to  the  owner's  right  to  enforce  a 
recovery;  and  that  he  must  show  in  the  first 
instance  that  he  has  complied  with  the  con- 
dition, or  that  the  circumstances  were  such 
that  to  have  complied  with  it  would  have 
required  him  to  do  an  unreasonable  thing. 
The  weight  of  authority,  however,  sustains 
the  view  that  such  a  stipulation  is  more 
in  the  nature  of  a  limitation  upon  the  own- 
er's right  to  a  recovery,  and  that  the  bur- 
den of  proof  is  accordingly  on  the  carrier 
to  show  that  the  limitation  was  reasonable, 
and  that  the  owner  omitted  to  present  the 
notice  in  proper  form  or  within  the  time 
stated.**  This  is  a  statement  of  the  pre- 
cise conflict  between  our  own  courts  upon 
the  subject. 

In  the  case  of  Westeott  v.  Fargo,  61  N. 
Y.  S42,  10  Am.  Rep^  SOO,  a  receipt  had  been 
f{iven  by  an  express  company  which  con- 
tained a  elauH  to  the  effect  that  the  com* 
pany  would  not  be  liable  fbr  loss  or  dam- 
age to  properly  unless  the  claim  therefor 
was  made  in  writing  within  thirty  days 
from  the  accruing  of  the  cause  of  action. 
It  was  held  that  the  clause  was  not  in 
the  nature  of  a  condition  precedent  to  plain- 
tiff's right  to  recover,  as  it  assumes  the 
existence  of  a  cause  of  action  which  has 
accrued,  but  was  in  the  nature  of  a  limi- 
tation, and  could  not  be  availed  of  upon 
trial  unless  set  up  in  the  uiswer. 

In  the  ease  of  Osterhoudt  t.  Southern  P. 
Co.  47  App.  DiT.  146,  62  N»  Y.  Supp.  184, 
it  was  held  that  the  defendant  was  not 
obliged  to  plead  in  its  answer  the  plain- 
tiff's noncompliance  with  such  a  provision  of 
the  bill  of  teding  in  order  to  take  advan- 
tage thereof,  as  such  provisions  are  condi- 
timis  precedent  to  the  defradant's  liability, 
compliance  with  which  must  be  pleaded  or 
proved  by  the  plaintiff,  and  are  not  in  the 
nature  of  a  statute  of  limitations.  This  con- 
clusion was  reached  by  the  learned  appel- 
late division  upon  a  deliberate  eonsidera- 
ticm  of  the  ease  of  Westeott  t.  Fargo,  supra, 
in  which  it  was  claimed  that  the  provision 
of  the  bill  of  lading  assumed  the  existence 
of  a  cause  of  action;  and,  for  that  reason, 
it  held  that  it  was  distinguishable  from 
the  case  which  it  had  under  consideration. 
The  only  difference  that  we  discover  be- 
17  L.R.A.(N.S.) 


tween  the  bQl  of  lading  In  the  Westeott 
Case  and  that  under  consideration  is,  in 
that  case  the  thirty  days  commenced  to 
run  from  the  time  of  "the  accruing  of  the 
cause  of  action,"  while  in  this  ease  it  is 
from  the  date  of  the  delivery  of  the  prop- 
erty. Upon  the  delivery  of  the  property 
the  damage  was  flnt  diseovered  by  the 
plaintiff,  and  at  that  time  a  cause  of  action 
accrued  in  his  favor  against  the  defendant 
under  the  common  law.  True,  the  provision 
is  not  admission  that  the  defendant  had 
caused  tiie  injury  to  the  property.  That 
must  be  established  in  the  usual  way.  This 
was  equally  true  of  the  Westeott  Case.  The 
provisitm  of  the  bill  of  lading  was  not  treat- 
ed as  an  admission  of  the  cause  of  action. 
The  plaintiff  had  to  submit  evidence  show- 
ing his  right  to  recover.  The  provision, 
"within  thirty  days  from  the  accruing  of 
the  cause  of  action,"  had  reference  to  the 
time  when  the  plaintiff's  rf^t  to  com- 
mence the  action  commenced  to  run.  The 
Westeott  Case  has  been  erltidEed  in  this 
court  recently  with  ref«aice  to  the  provi- 
sion limiting  the  right  to  recover  to  fSO. 
Tewes  v.  North  German  Lloyd  S.  S.  Co.  186 
N.  Y.  161,  8  LJLA.(N.S.)  198,  78  N.  E.  864. 
But  no  criticism  was  made  with  reference 
to  tile  conclusion  xeached  on  the  question 
under  considcraUon.  This  case  -is  distin- 
guishable from  cases  In  which  the  right  of 
action  has  been  created  by  statute,  or  eases 
against  municipalities  in  which  the  statute 
has  provided  fbr  notice  of  claim  to  be  pre- 
sented for  audit  as  a  cmdition  precedent  to 
a  right  to  recover. 

Our  conclusion  is  that,  inasmuch  as  the 
plaintiff's  right  to  recover  existed  at  com- 
mon law,  the  limitations  embraced  in  the 
bill  of  lading  are  to  be  treated  as  matters 
of  defense. 

None  of  the  other  questioBi  diseufued  by 
the  appellant's  counsel  require  further  men- 
tion. They  are  disposed  of  by  the  unani- 
mous afflrmanee  of  the  appellate  division. 

The  Judgment  should  be  affirmed,  with 
oosta. 

Cnllen,  Oh-  J.,  and  Gray,  Werner, 
Wlllard  Bartletc,  and  Obase,  JJ.,  eoncur. 
Vann,  J.,  not  sitting. 


WASHINOTOSr  SUPREME!  COURT. 
LEON  OHABON  AND  WIFE,  Bespts., 

V. 

JAMES  W.  CLARE  AND  WIFE,  Appts. 
(—  Wash.  — ,  96  Fac;  1040.) 

Artesian  well  —  water  rigiht. 

I.  A  grantee  of  land  containing  an  ar> 
tesian  well,  whose  conveyance  is  expressly 
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made  subject  to  the  rights  of  persons  Tvho 
hail  been  granted  rights  in  the  water,  can- 
not deprive  such  persons  of  their  rights, 
although  the  well  is  fed  entirely  by  percola- 
tion. 

Water  —  snccesslve  grants  — •  rights. 

2.  Grantees  of  specific  quantities  of  water 
flowing  from  an  artesian  well  take  in  the 
order  of  the  grants,  w>  that  the  first  grantee 
will  be  entitled  to  the  entire  quantity 
granted  to  him,  although  tbe  aggre^to 
amount  granted  exceed  tm  supply. 

(August  «,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Yakima 
County  enjoining  them  from  interfering  with 
plaintifiTs* .  right  to  the  flow  of  water  from 
an  artesian  well.  AflSrmed. 
The  iActa  are  stated  in  the  opinion. 
Mr.  "WllUain  M.  ThompMm,  for  appel- 
lants: 

The  grantor  had  no  sneh  proprietary  right 
in  the  Bubtemnean  waters  of  the  land 
npon  which  tbe  artesian  well  Is  situated 

Com    Note.  —  Effect    of    grant  upon 
righta  in  percolating  water. 

The  line  of  distinction  pointed  out  in  the 
note  to  Paine  t.  Cbandlo*,  19  L.R.A.  99, 
which  presents  the  earlier  cases,  that,  if 
tiiere  has  been  a  grant  of  the  use  of  water 
in  such  a  way  that  the  plain  meaning  is 
that  tbe  water  shall  continue  to  flow  as  it 
does  at  the  time  of  the  grant,  the  grantor 
can  do  nothing  to  intercept  the  flow;  but 
a  mere  grant  of  the  right  to  draw  water 
from  a  well  or  spring  gives  the  right  to 
the  water  only  in  case  it  continues  to  flow, 
and  does  not  prevent  the  grantor  from  in- 
tercepting the  percolating  water  before  it 
reaches  the  reservoir, — seems  to  be  home 
out  by  the  later  cases. 

Thus,  a  deed  conveying  the  grantor's  in- 
terest in  certain  described  springs  or  wells, 
which  contains  a  clause:  "I  alao  quitclaim 
all  right  and  title  which  I  have  in  and  to 
what  water  would  naturally  flow  into  the 
above-described  springs  or  wells,"  operates 
to  prevent  the  grantor  or  his  successor  from 
so  excavating  upon  the  surrounding  lands 
as  to  intercept  or  obstruct  the  natural 
passage  of  percolating  waters  to  the  spring* 
or  wells.  Minard  v.  Currier,  67  Vt.  489, 
32  Atl.  472. 

But  a  grant  to  a  railroad  company  of  thf 
right  to  use  water  out  of  one  of  several 
springs  near  the  right  of  way,  and  to  lay 
pipe  to  connect  the  springs  with  the  water 
tank,  does  not  authorize  the  drawing  of 
water  from  all  of  the  springs,  and  the 
rrration  of  an  olistniction  which  will  cau'ie 
anv  of  them  to  be  filled  up.  Louisvill" 
&  'X.  R.  Co.  T.  Higginbotliam  (Ala.)  44 
So.  872. 

U  was  held  in  Morrison  v.  Officer,  48 
Or.  569,  87  Pac.  896,  that,  where  the  stati! 
roMvpvcd  to  the  defendant  a  portion  of  a 
I7I..R.A.(N.S.) 


as  would  vest  him  with  tlie  rt^it  or  poww 
to  convey  a  perpetual  right  to  tlie  naa  of  a 
given  amount  of  water. 

3  Fambun,  Waters,  p.  2710;  Warder  T. 
Springfield,  0  Ohio  Dee.  Ri^rint*  85S; 
Chasemore  r.  Richards,  7  H.  L.  Gas.  M0, 
29  L.  J.  Exeb.  N.  8.  81,  6  Jut.  N.  8.  873, 
7  Week.  Rep.  G85;  Eats  t.  Walkinshnw, 
141  Cal.  13S.  64  L.R.A.  236.  00  Am.  St  Rep. 
62,  70  Pac.  663.  reaffirmed  in  141  Cal.  116. 
64  L.R.A.  247,  00  Am.  St.  Rep.  36,  74 
Pac.  766;  Meyer  Tacoma  U^t  &  Water 
Co.  8  Wash.  14S,  35  Fae.  601. 

Messrs.  Fred  Parker  and  Tliomas  £. 
Grady,  for  respondents: 

The  grantor  had  such  a  property  right  in 
the  waters  fiowing  from  the  artesian  wdl 
that  the  same  could  be  lawfully  conveyed 
In  specified  amounts  to  landowners  for  tbe 
purpose  of  irrigating  their  lands. 

Johnstown  Cheese  Mfg.  Co.  v.  V^bte,  69 
N.  Y.  16,  25  Am.  Rep.  125;  Whitehead  t. 
Parks.  2  Hurlst.  ft  N.  670;  S  Famham, 
Waters,  pp.  2723,  2725.  |  943';  Davis  t. 
'Spanlding,  157  Mass.  431,  10  LJlJL  102. 


tract  of  land,  upon  which  portion  there  was 
a  spring  the  water  from  which  formed  a 
swale  by  making  its  way  through  the  soil 
in  no  definite  channel,  and  later  conveyed 
to  tbe  plaintiff  an  adjoining  part  of  the 
tract  upon  which  the  swale  extended,  a  stat- 
ute in  force  at  the  time  the  conveyances 
were  made,  which  provided  that  the  person 
upon  whose  land  seepage  or  spring  waters 
first  arose  should  have  tbe  right  to  the  use 
thereof,  operated  as  a  grant  to  the  defend- 
ant, of  which  the  plaintiff  must  be  deemed 
to  have  had  notice,  and  under  which  the 
former  had  the  right  to  cut  ditches  from 
the  pbrtion  of  tbe  swale  on  his  own  land 
and  divert  all  of  the  water  therefr<nn,  not- 
withstanding the  plaintiff  was  deprived  of 
water  that  Iw  obtained  by  previously  cutting 
a  ditch  to  the  portion  of  swale  on  his 
land. 

.  But  the  mere  grant  of  a  spring  without 
the  land  surrounding  it  does  not,  by  im- 
plication, convey  percolating  water  before 
it  reaches  the  spring.  Wheelock  v.  Jacobs. 
70  Vt.  162,  43  L.R.A.  105,  67  Am.  St  Rep. 
650,  40  Atl.  41. 

And  a  grant  of  the  ri^t  to  cut  ditches 
on  any  part  of  "the  now  Waste  land"  in 
the  grantor's  tract,  for  the  purpose  of  con- 
veying the  water  elsewhere  to  propel  a  mill, 
does  not  extend  to  water  percolating  or 
seeping  through  the  high  and  dry  portions 
of  the  premises;  and  a  euccesaor  in  interest 
of  the  grantor  has  a  right  to  dig  a  well  on 
such  dry  portion,  and  conduct  a  way  for 
dairy  and  household  purposes  percMatin; 
water  that  may  otherwise  reach  tbe  waste 
lands.  Edwards  v.  Eaeger,  180  111.  09,  54 
N.  E.  176. 

As  to  correlative  rights  in  perccJatittg 
water,  see  the  case  note  to  Erickson  t. 
Crookston  Waterworks,  Power,  ft  Light  Co. 
post,  650. 
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32  N.  E.  650;  Paine  v.  Chandler,  134  N.  Y. 
386,  19  L.R^.  99,  32  N.  E.  18;  Minard  v. 
Currier,  67  Vt.  489,  32  Atl.  472;  Ohio  Oil 
Co.  T.  Indiana,  177  U.  S.  100,  44  L.  «d.  729, 
20  Sup.  Ct  Rep.  676. 

Haclley,  Gh.  J.,  deliTored  the  opinion  of 
the  court: 

This  is  a  suit  to  enjoin  interference  by 
the  defendants  with  the  flow  of  water  from 
an  artesian  well  to  land  of  plaintiffs.  The 
plaintifTa  are  the  owners  of  a  tract  of  land 
in  Yakima  county,  which  is  arid  and  will 
not  produce  crops  without  irrigation.  They 
have  all  of  the  land  under  cultivation,  and 
for  twelve  years  they  and  their  predeces- 
sor! have  raised  valuable  crops  thereon. 
During  all  those  years  water  from  the  ar- 
tesian well  has  been  used  for  the  irriga- 
tion of  the  crops  and  for  domestic  uses 
upon  the  land,  which  is  raitirely  dependent 
upon  the  well  aa  a  source  of  water  supply. 
The  defendants  are  now  the  owners  of  a 
small  tract  of  land,  containing  4.56  acres, 
upon  which  the  well  flows  to  the  surface  of 
the  ground.  This  tract,  together  with  other 
surrounding  ones,  was  formerly  owned  as 
one  entire  tract  by  a  single  owner,  one  Mc- 
Donald. At  various  times  prior  to  the  time 
McDonald  conveyed  the  small  tract  upon 
which  the  well  flows  to  the  defendants' 
grantor,  he  made  other  conveyances  of  parts 
of  the  original  entire  tract  owned  by  him 
to  various  persons,  and  executed  a  number 
of  conveyances  purporting  to  convey  to 
various  individuals  certain  amounts  of 
water  or  perpetual  rights  to,  the  use  of  cer- 
tain quantities  of  water  from  the  well  for 
irrigation  and  domestic  uses,  on  the  respec- 
tive tracts  of  land  theretofore  conveyed  by 
him.  It  is  stipulated  in  the  case  that, 
through  McDonald  as  a  grantor,  and 
through  various  mesne  conveyances  purport- 
ing to  convey  certain  amounts  of  water, 
the  plaintifl^s  can  deraign  title  to  an  amount 
of  water  flowing  from  this  well  equal  to 
18%  inches  miner's  measure,  under  a  4- 
inch  pressure,  delivered  at  the  highest  point 
on  the  plaintiffs'  land.  The  plaintiffs  be- 
came the  grantees  of  this  water  supply,  and 
were  in  the  possession  and  enjoyment  there- 
of prior  to  the  time  the  defendants  became 
the  owners  of  the  immediate  tract  upon 
which  the  well  flows.  The  deed  under  which 
the  defendants  claim  contained  the  follow- 
ing condition:  "Subject,  however,  to  all 
existing  rights  of  divers  persons  to  take 
water  from  the  artesian  well  located  upon 
said  premises.  Also  subject  to  all  rights 
of  way  for  irrigating  ditches  as  now  con- 
structed and  existing  through,  over,  and 
upon  said  conveyed  premises."  Upon  the 
torching  facts,  the  trial  court  held  that  the 
plaintiffs  are  the  owners  of  16%  inches  of 
17LJRA.{K.S.) 


water,  miner's  measure,  under  a  4-inch  pres- 
sure, flowing  from  said  well,  also  of  the  right 
of  way  through  defendants'  land  for  the  con- 
veyance of  that  amount  of  water  to  the 
plaintiffs'  lands;  and  that  plaintiffs  are  en- 
titled to  an  injunction  perpetually  enjoin- 
ing the  defendants  from  in  any  manner  in- 
terfering with  the  flow  of  the  water  to  the 
plaintiffs'  lands.  From  a  judgment  of  the 
foregoing  effect,  the  defendants  have  ap- 
pealed. ■ 

Appellants  contend  that  no  perpetual 
rights  or  estates  in  the  water  were  conveyed 
by  McDonald's  several  conveyances.  Thp 
source  of  water  supplying  this  well,  it  is 
firgued,  is  entirely  subterranean  and  reache»> 
the  well  through  percolation.  Its  course  is 
indefinite,  uncertain,  and  unknown,  and  ap- 
pellants seek  to  apply  here  general  rules 
which  have  been  applied  in  some  cases  to 
subterranean  percolating  waters.  They  sug- 
gest that  the  law  with  respect  to  such 
waters  was  not  developed  until  a  compara- 
tively recent  period,  and  that  all  rules  gov- 
erning the  subject  cannot  be  regarded  as  set- 
tled at  the  present  time.  They  argue  that  it 
is  now  established  that  an  action  will  not 
lie  to  prevent  a  person  from  diverting  iier- 
colating  subterranean  waters.  A  discussion 
of  the  authorities  cited  upon  this  general 
subject  of  the  mere  naked  right  of  an  ordi- 
nary land  owner  to  divert  such  waters  with- 
out r^ard  to  any  relations  arising  out  of 
contract,  we  think  is  unnecessary  and  in  ap- 
propriate here,  by  reason  of  the  relation  of 
these  parties.  The  parties  here  stand  in  the 
relation  of  grantors  and  grantees.  Appellants 
stand  in  the  shoes  of  respondents'  grantor. 
They  accepted  their  deed  under  which  they 
claim  title,  expressly  subject  to  the  burden 
of  respondents'  water  right  which  had  been 
granted  by  their  grantor.  The  following 
statement  of  the  rule  applicable  in  such 
cases  is  clear  and  to  the  point:  "The  rule 
that  an  action  will  not  lie  against  a  person 
for  intercepting  or  diverting  subterranean 
waters  does  not  apply  where  the  rights  of 
the  parties  are  defined  by  a  deed  or  other 
instrument,  by  which  the  person  diverting 
or  intercepting  such  waters  had  previously 
conveyed  all  water  in  a  certain  close,  as 
his  right  must  be  ascertained  from  the  in- 
strument alone;  and,  if  it  conveyed  the 
subterranean  water,  the  grantor  is  liable 
for  subsequently  diverting  or  intercepting 
it.  Therefore  a  grant  of  a  well  or  a  spring 
may  be  in  such  form  as  to  preclude  the 
grantor  from  doing  any  act  which  will  in- 
terfere with  the  enjoyment  of  the  thing 
granted.  .  .  .  But  a  grant  of  the  right 
to  water  as  then  conducted  from  certain 
springs  will  prevent  the  grantor  from  doing 
anything  on  his  remaining  land  which  will 
cut  off  the  water  supply.    So,  a  deed  of 
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Jolt, 


My  necessary  for  appellant  to  reduce  the 
head  of  water  below  that  point  in  order 
to  furnish  the  inhabitants  of  Crookaton 
and  the  municipality  with  water  for  all  the 
purposes .  mentioned. 

Same  —  supplementary  supply  —  rWer 
water. 

5.  Ihe  «vidence  did  not  justify  the  trial 
court  in  finding  that  it  was  commerejally 
feasible  and  practicable  to  inatall  in  the 

city  an  independent  system  of  mains  and 
pipes  for  the  purpose  of  furnishing  river 
water  for  other  than  domeetie  purposes. 

(July  31,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  plaintifT's  favor  in  an  action  brought  to 
enjoin  defendant  from  pumping  water  from 
artesian  wells  on  its  premises  in  such  quan- 
tities as  to  reduce  the  level  of  the  water  in 
the  well  on  plaintiff's  premises  below  its 
normal  height.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Rome  G.  Brown,  Charles  S. 
Albert,  and  Arnold  Ij.  Gnesmer,  for  ap- 
pellant: 

A  plaintiff  is  not  entitled  to  his  water  ex- 
actly in  the  condition  in  which  nature  gives 
it  to  him. 


Mason  t.  Cotton,  2  McCrary,  82,  4  Fed. 
792;  Logansport  v.  Uhl,  90  Ind.  539,  60 
Am.  Rep.  109;  Fisk  v.  Hartford,  70  Comi. 
720,  66  Am.  St.  Rep.  147,  40  Atl.  006;  East- 
man T.  Amoskeag  Mfg.  Co.  47  N.  H.  71; 
Bassett  v.  Salisbury  Mfg.  Co.  47  N.  H.  426; 
McGregor  t.  Silver  King  Min.  Co.  14  Utah, 
47,  60  Am.  St.  Rep.  883.  46  Pac  1091 ;  Pe- 
terson T.  Santa  Rosa,  119  Cal.  387,  61  Pac. 
667;  Hall  T.  Rood,  40  Mich.  47,  29  Am. 
Rep.  528;  Potter  v.  Saginaw  Union  Street 
R.  Co.  83  Mich.  297,  10  L.R.A.  176,  47 
N.  W.  217;  Red  River  Roller  Mills  v. 
Wright,  30  Minn.  253,  44  Am.  Rep.  194, 
15  N.  W.  167. 

Tlio  defendant  is  within  its  rights,  wheth- 
er those  rights  be  considered  on  the  basis 
of  the  mle  Bio  utere  tuo,  etc,  or  the  rule 
of  correlative  rights,  or  the  rule  of  reason- 
able use. 

Erickson  v.  Crookaton  Waterworks,  Pow- 
er, &  L.  Co.  100  Minn.  481,  8  L.R.A.(N.S.) 
1250,  111  N.  W.  391;  Hoxsie  v.  Hoxsie,  38 
Mich.  77 ;  Dumont  v.  Kellogg,  29  Mich.  423 ; 
18  Am.  Rep.  102;  Gould  v.  Boston  Duck  Co. 
13  Gray,  450;  Gary  v.  Daniels,  8  Met.  466, 
41  Am.  Dec.  532;  Hayes  v.  Waldron,  44  N. 
H.  584,  84  Am.  Dec.  106;  Norway  Plains 
Co.  V.  Bradley,  62  N.  H.  108;  Baltimore  v. 
Appold,  42  Md.  466;  Flatt  v.  Johnson,  16 


had  acquired  title,  situated  over  an  under- 
ground basin  from  which  a  hundred  or  more 
artesian  wells  on  lands  of  adjoining  owners 
in  the  city  and  vicinity  drew  their  supply, 
was  without  right  to  deprive  such  owners, 
or  any  of  them,  of  water  by  the  use  of 
artificial  force  in  pumping  the  water  in  the 
artesian  basin  to  a  low  level  in  order  that 
it  might  supply  the  city  with  water  as 
merchandise.  But,  on  the  aubaequent  ap- 
peal, that  is,  the  Ebickson  Case,  the  court 
said  that  it  was  necessary  to  consider  ttie 
rights  of  all  the  inhabitants  of  the  city,  and 
that  they  had  rights  in  the  artesian  basin 
that  were  coextensive  with  those  of  thu 
owners  of  the  wells;  and  the  conclusion  waa 
that  if,  in  order  to  furnish  the  inhabitants 
with  an  ample  supply  of  pure  water,  it 
was  reasonably  necessary  so  to  lower  the 
level  of  the  water  in  the  artesian  basin  as 
to  subject  a  well  owner  to  the  burden  of 
pumping  the  water  from  his  well  by  a  power 
pump,  he  should  submit  to  the  burden. 

The  rule  of  correlative  rights  was  adopted 
in  California  in  the  caae  of  Katz  v.  Walk- 
inshaw,  supra.  In  the  subsequent  case  of 
Newport  v.  Temeacal  Water  Co.  149  Cal. 
531,  6  L.R.A.(N.S.)  1008,  87  Pac.  372,  the 
Katz  Case  was  expressly  adhered  to,  and 
the  court  concerned  itself  in  the  later  case 
more  with  the  consideration  of  the  remedy 
than  the  principle  of  correlative  rights, 
holding  that,  where  the  rights  of  the  pub- 
lic are  involved  in  a  suit  to  enjoin  the  ab- 
straction of  subterranean  waters  for  use 
at  a  distance,  and  the  court  can  arrive  in 
terms  of  money  at  the  loss  which  local  land- 
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owners  have  sustained,  an  absolute  injunc- 
tion will  not  be  granted,  but  the  proceed- 
ing will  be  regarded  as  one  to  secure  com- 
pensation to  the  local  owners  for  their  in- 
jury. In  the  note  appended  to  this  cMe 
in  0  L.R.A.(N.S.)  1008,  it  is  pointed  out 
that  the  case  should  set  at  rest  the  fear 
lest  many  irrigation  enterprises  should  be 
wrecked  by  the  application  of  the  rule  of 
correlative  rights  to  percolating  waters. 

It  was  held  in  Cohen  v.  La  Canada  Land 
&  Water  Co.  151  Cal.  680,  11  L.R.A.(N.S.> 
752,  01  Pac.  684,  that  percolating  waters 
might  be  taken  for  use  on  land  other  than 
that  where  found,  if  it  could  be  done  with- 
out injury  to  adjoining  owners  or  prior  ap- 
propriators. 

I'he  owner  of  land  who  explores  for  and 
produces  subterranean  percolating  water 
within  the  boundary  of  his  land  is  lim- 
ited to  a  reasonable  and  beneficial  use 
of  such  wator  when  to  use  it  otherwise 
would  deplete  the  water  supply  of  a  valua- 
ble natural  spring  of  another  on  adjoin- 
ing land.  Pence  v.  Carney,  68  W.  Va. 
2(t6,  0  L.R.A.(N.S.)  260,  112  Am.  St.  Rep. 
963,  62  S.  E.  702, 

An  interlocutory  injunction  may  be 
awarded  against  owners  of  land  over  a 
large  subterranean  basin  of  mineral  water 
which  comes  to  the  surface  in  valuable 
springs  on  neighboring  property,  to  prevent 
them  from  pumping  the  water  from  tlie 
ba^n  through  wells  dug  on  their  own  prop- 
erty, and  letting  it  run  to  waste  for  the 
purpose  of  injuring  the  owner  of  the 
springs  that  have  been  utilized  for  corn- 
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Johiu.  217,  8  Am.  Dee.  233;  Rindge  t.  Sar- 
gent, 64  y.  H.  294,  0  Atl.  723. 

MewiB.  Ji*  B.  GoBsinaii  and  N.  B. 
Mornn  for  respondent. 

Iiewls,  J.,  delivered  the  opinion  of  the 
court; 

Upon  the  former  trial  the  cause  was  dis- 
posed of  in  the  court  below  by  granting 
appellant's  motion  for  judgment  aa  the 
pleadings.  It  was  held  (100  Minn.  481,  8 
LJi.A.[N.S.]  1250,  111  N.  W.  391)  that 
appellant  had  no  vested  right  to  deprive  re- 
j  spcmdcnt  of  the  natural  use  of  his  artesian 
--  well  tiie  use  of  artificial  force  in  pump- 
ing the  basin  of  supply  to  a  low  level,  in- 
directly compelling  him  to  purchase  from 
appellant  water  which  had  been  contaminat- 
ed 1^  intermingling  it  with  river  water. 
The  eanee,  having  been  remanded,  came  on 
for  trial  npon  the  merits,  and  a  clear  com- 
prehension of  the  case  requires  a  full  state- 
ment of  the  facts  as  found  by  the  trial 
court.  Respondent  was  tbs  owner  oi  certain 
lots  in  Sampson's  Woodland  addition  to 
Crookston,  upon  which  was  located  his  resi- 
dence, bams,  and  other  structures  suitable 
for  live  atbdn,  of  which  he  owned  a  oondd- 
erable  number.  About  six  years  before  the 
commencement  of  this  actitm  he  caused  to  be 


constructed  Upon  his  premises  an  artesian 
well  175  feet  deep,  incased  in  a  2-inch  pipe, 
through  which  artesian  water  flowed  to  the 
surface  in  sufficient  quantities  for  all  do- 
mestic uses.  Appellant  is  a  corporation  or- 
ganized in  1886  for  the  purpose  of  construct- 
ing, maintaining,  and  operating  a  system  of 
waterworks  in  the  city  of  Crookston  to  sup- 
ply the  inhabitants  thereof  with  \niter. 
From  1886  to  1800  appellant  continued  to 
operate  and  maintain  its  system  of  worics 
For  such  purposes,  supplying  the  inhabitants 
with  water  carried  from  the  Red  Lalce  riv- 
er through  mains,  pipes,  and  hydrants. 
About  the  year  1809  the  company  extended 
its  intake  pipe  furtlier  up  the  river  to  avoid 
contaminated  water,  and  also  constructed 
a  filtration  plant  for  the  purpose  of  purify- 
ing the  water.  The  filtration  plant  proved 
to  be  a  failure,  on  account  of  impure  sub- 
stances in  the  sand,  and  appellant  then  be- 
gan operations  to  secure  artesian  water.  In 
addition  to  the  facts  above  stated,  the  court 
found  as  follows: 

"  ( 7 )  That  the  artesian  well  water  secured 
in  Uie  city  of  Crookston  and  vicinity  is  ar- 
tesian water  secured  from  undwground  ar- 
tesian strata  of  sand  and  gravd  into  which 
the  water  percoIateB,  and  that  these  strata 
tie  at  different  elevations  in  different  local- 


mercial  purposes.  Gagnon  v.  French  Lick 
Springs  Hotel  Co.  163  Ind.  687,  68  L.R^. 
176,  72  N.  K.  849.  There  appeared  in  this 
case  an  elenient  of  malice  that  would  af- 
ford ground  for  relief  even  in  those  courts 
refusing  to  rect^ise  the  rule  of  oorrelatiTe 
rights.  Still,  the  use  of  the  following 
language,  the  court  seems  to  Indicate  that 
it  regards  with  favor,  at  least  to  the  extent 
of  preventing  waste  of  water  to  the  detri- 
ment of  another,  the  rule  that  an  owner 
should  be  confined  to  a  reasonable  use: 
*The  strong  trend  f>t  the  later  decisions  is 
toward  a  qualification  of  the  earlier  doc- 
trine that  the  landowner  could  exercise  un- 
limited and  irresponsible  control  over  sub- 
terranean waters  on  his  own  land,  with- 
out regard  to  the  injuries  which  might 
thereby  result  to  the  lands  of  other  pro- 

Jrietora  in  the  neighborhood.  Local  con- 
itions,  the  purpose  for  wliich  the  land- 
owner excavates  or  drills  holes  or  wells  on 
his  land,  the  use  or  nonuse  intended  to  be 
made  of  the  water,  and  other  like  circum- 
stances, have  come  to  he  regarded  as  more 
or  less  influential  In  this  clus  of  cases,  and 
have  justly  led  to  an  extension  of  the 
maxim.  Sic  utere  tuo  ut  atienum  non  Utdaa, 
to  tiie  rights  of  landowners  over  subter- 
ranean waters,  and  to  some  abridgnient  of 
their  supposed  power  to  injure  their  neigh- 
bors without  benefiting  themselves." 

The  New  Jersey  court  still  adheres  to  the 
old  rule,  of  absolute  rights.  In  McCarter 
T.  Hudson  County  Watei*  Co.  70  N.  J.  Eq. 
696,  14  L.R.A.<N.S.)  19^  118  Am.  St.  Rep. 
764,  65  Atl.  489,  the  court  said  that  it 
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would  concede  for  the  then  present  purpose-* 
that  subterranean  waters  such  as  may  be 
reached  only  by  driving  wells,  when  th\i-* 
acquired,  became  absolutely  the  property  of 
the  owner  of  the  soil,  and  might  be  dealt 
with  by  him  as  merchandise.  And,  ex- 
pressly refusing  to  adopt  the  rule  of  cor- 
relative rights,  the  court,  in  Meeker  v.  East 
Orange  ( K.  J.  L. )  70  Atl.  360,  went  so  fur 
as  to  hold  that  a  city  had  an  absolute  right 
to  take,  through  wells  on  its  land,  water 
located  thereunder,  and  condtict  it  away  at 
a  distance  for  city  use;  and  that  any  in- 
jury thereby  to  an  adjoining  owner  was 
damnum  abaquc  injuria. 

Also  opposed  to  the  trend  of  modern  deci- 
sions is  Houston  &  T.  G.  R.  Co.  v.  East. 
98  Tex.  146,  66  L.R.A.  738,  107  Am.  St. 
Rep.  620,  81  S.  W.  270,  where  it  was  held 
that  a  railroad  company  which  sunk  a  large 
and  deep  well  on  its  own  property  to  se- 
cure water  for  the  use  of  shops  and  engines 
was  not  liable  for  injury  thereby  caused  to 
the  owners  of  neighboring  land,  although  it 
pumped  therefrom  such  large  quantities 
of  water  that  the  subterranean  water  wan 
drawn  from  the  surrounding  land  and  the 
wells  thereon  were  deprived  of  a  water  sup- 
ply. This  reverses  the  court  of  civil  ap- 
peals, the  opinion  of  which  is  reported  in 
77  S.  W.  64G,  and  the  contention  of  which 
was  that  the  railroad  company  should  be 
limited  to  a  reasonable  use. 

Upon  the  question  of  the  effect  of  a  grant 
on  rights,  of  percolating  water,  see  1^  ease 
note  appended  to  Charon  v.  Clark,  ante, 
647. 
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ities.  That  underneath  the  surface  in  and 
about  Baid  oity  there  are  four  water-bear- 
ing strata  of  sand  and  gravel  from  which  ar- 
tesian wells  have  been  obtained:  First,  a 
stratum  70  to  80  feet  below  the  snrfaee, 
which  is  in  two  narrow  streaks  and  does  not 
furnish  much  watN-;  second,  a  etratnm  140 
feet  to  ISO  feet  below  the  surface,  which  ex- 
tends over  the  north  part  of  the  city  and 
is  more  than  two  thirds  of  a  mile  wide; 
third,  a  stratum  175  feet  to  225  feet  below 
the  surface,  whioh  extends  over  that  south 
part  of  the  city  and  is  more  than  a  mile 
wide;  fourth,  a  stratum  about  325  feet  be- 
low the  surftice,  about  which  the  evidence 
discloses  little.  That  the  above-named 
strata,  numbered  second,  third,  and  fourth, 
probably  have  an  outcrc^ping  in  the  higher 
land  8  or  10  miles  east  or  southeiut  of  the 
city  of  Crookston,  where  the  water  supply  is 
replenished  by  the  rainfall.  That  they  lie 
between  hardpan  and  clay,  impervious  to 
water  above 'and  below,  and  carry  water 
through  gravel,  or  sand  and  gravel,  so 
that,  by  boring  through  the  upper  stra- 
tum or  strata,  wells  oonunonly  known 
aa  'artesian  wells'  can  be  obtained 
in  a  great  many  places  and  water  derived 
from  them.  That  at  the  time  said  pumping 
cnnmenced  in  said  Bessie-street  well  there 
were  more  than  fifty  artesiui  wells  In  said 
city. 

"(8)  That  there  la  nothing  upon  the  sur- 
face of  the  ground  which  it  can  be  deter- 
mined whether  at  ai^  particular  place  a  flow 
of  water  can  be  obtained  by  boring,  or  as  to 
tha  depth  to  which  boring  would  be  neces- 
sary in  order  to  procure  a  flow  of  water, 
and  the  only  means  of  determining  whetiier 
artesian  water  can  be  got  and  the  strata 
from  whidi  it  is  obtained  is  from  the  xK>3i- 
tions  and  flows  of  the  wells  already  made, 
or  the  failures  to  get  water;  but,  after  a  fair 
number  of  such  wells  have  been  bored  in  any 
locality,  it  can  be  known  with  a  large  degree 
of  certainty,  but  flot  with  absolute  certain- 
ty, whether  or  not  artesian  water  can  be  ob- 
tained at  any  point  in  such  locality  in  the 
I'tty  of  Crookston  and  vicinity,  and  the 
depth  required  to  get  it. 

"(0)  The  waters  of  the  Red  Lake  river  are 
nnwholesome  and  unftt  for  drinking  and  culi- 
nary purposes  and  other  domestic  purposes, 
and  they  are  unsafe  for  drinking  and  culi- 
nary purposes.  The  waters  from  any  of  the 
artesian  wells  in  Crookston  and  vicinity,  in- 
cluding those  of  plaintiff  and  defendant,  arc 
pure  and  wholesome  for  all  purposes,  includ- 
ing drinking  purposes,  culinary  purposes, 
and  for  all  household  purposes,  and  may  be 
xafely  used  for  all  such  purposes  and  for 
;;eneral  use.  The  waters  of  the  Red  Lake 
river,  besides  being  generally  unfit  for  do- ; 
uiestic  uses,  are,  particularly  at  certain 
17L.R.A.{N.8.) 


times  of  the  year,  also  affected  by  organic 
substances  which  color  and  make  the  «-ater» 
still  more  impure  and  objectionable  tor 
domestic  purposes. 

"(10)  The  said  defendant,  at  some  time 
prior  to  the  year  18B9,  became  the  owner 
and  secured  the  possession  thereof,  and  has 
ever  since  been  in  possession  of,  lot  9  of 
blodc  3  and  lot  3  of  block  7  of  Clement's 
addition  to  Crookston,  Minnesota,  and  a  cer- 
tain lot  in  block  3  of  C.  M.  Loring's  addi- 
tion to  Crookston,  Minnesota.  At  the  time 
the  said  lots  in'Clement'a  addition  to  Crook- 
ston, Minnesota,  became  the  property  of  said 
defcoidant,  there  was  situated  thereon  an 
artesian  well,  known  as  tiie  'Bessie-street 
well,*  which  said  well  was  bored  to  the 
depUi  of  about  215  feet  and  had  a  2-inch 
pipe  therein.  During  the  summer  of  1D02 
siUd  defendant  bored  a  new  well  upon  the 
site  of  the  Bessie-street  well,  which  well  had 
a  10-inch  pipe  therein  and  was  215  feet  deep, 
and  after  such  enlargonent  flowed  about 
28,000  galhma  of  water  per  day  above  the 
surface  ot  the  ground.  In  the  spring  of  190S 
the  defendant  bored  in  lot  3  of  C.  M.  Loring's 
addition  an  B-inoh  well,  which  was  170  feet 
deep,  near  the  present  site  of  the  ste«a 
power  house,  which  well  ia  knovm  as  tha 
'steam  power-house  well.' 

"(11)  Immediately  after  it  became  known 
to  said  defendant  that  the  plan  of  purifying 
the  water  of  Red  lake  river  by  means  of  fil- 
tration plant  was  not  feasible,  and  that  said 
method  was  a  failure,  said  defendant  formu- 
lated a  plan  to  fundsh  to  its  customers,  the 
citizens  of  Crookston  and  the  public,  through 
the  water  system  of  said  defendant,  artesian 
water  for  all  purposes,  which  artesian  water 
said  defendant  planned  to  procure  from  the 
Bessie-street  well  and  the  steam  power-hoaw 
well,  and  such  other  weMs  as  should  be  nec- 
essary in  order  to  supply  the  defendant's  en- 
tire system  with  artesian  water,  and,  for 
that  purpose,  the  Bessie-street  well  was  ea- 
larged  to  a  10-inch  pipe  and  the  steam  pow- 
er-house well  was  bored  with  an  S-inch  pipe. 
Tests  were  made  for  about  three  weeks  of 
each  of  these  wells  by  continuous  pumping, 
and  these  tests  showed  that  there  could  be 
secured  from  said  wells  enough  water  to 
supply  240,000  gallons  of  water  each  day  of 
6wenty-four  hours  for  use  in  said  water  sys- 
tem without  exhausting  the  supply  in  either 
of  said  wells.  That,  during  the  past  year, 
defendant  has  been  pumping  regiitarty -from 
said  Bessie-street  well  about  200,000  gallons 
of  water  per  day,  and  from  said  power- 
house well  about  40,000  gallons  per  day. 

"(12)  That,  in  order  to  further  supply 
said  artesian  water,  defendant,  in  the  be- 
;;inning  of  the  year  1907,  established  a  third 
well  in  connection  with  its  said  waterworks 
system,  known  as  the  'Maple-bay  well,'  and 
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tliat  from  said  well  last  named  it  has  been 
pumping  regularly  a  quantity  of  water  of 
about  70,000  gallons  of  water  per  day.  The 
Bessie-street  well  is  not  connected  with  the 
power-house  well  or  the  Maple-bay  well ; 
but  whether  or  not  the  two  wells  last  named 
are  connected  is  doubtful.  Defiindant  has 
already  expended  in  carryii^  out  of  its  plan 
to  fumiab  artesian  water  over  |20,000,  and, 
so  far  as  it  may  be  necessary  and  defendant 
shall  be  pennitted,  as  part  of  the  same  plant 
it  is  tbe  intention  of  defendant  to  establisli 
other  wells  to  be  similarly  used. 

"  ( 13 }  That  the  total  amount  of  water  nec- 
essary for  use  in  the  system  of  waterworks 
of  said  defendant  company,  so  far  as  the 
same  has  been  extended  and  used,  is  310,000 
gallons  a  day  of  artesian  water,  and  in  case 
of  a  fire  or  fires  river  water  in  addition. 
This  includes  what  is  furnished  to  Northern 
Pacific  Bailway  Company,  which  is  about 
20,000  gallons  per  day,  and  Palace  hotel  ele- 
vator, which  is  io.OOO  to  20,000  gallons  per 
clay;  and  the  defendant  intends  to  pump 
water  from  the  river  to  supply  said  railway 
company  without  putting  it  through  ita 
mains,  which  is  quite  feasible,  and  adopt  a 
system  which  will  lessen  the  amount  of 
water  required  for  said  hotel  elevator.  De- 
fendant, in  connection  with  its  water-supply 
system,  has  a  reserroir  of  250,000  gallons 
capacity. 

"(14)  As  part  of  the  plan  of  said  defend- 
ant for  furnishing  artesian  water  in  its 
waterworks  system,  defendant  intends  to  In- 
stitute a  meter  system  to  prevent  the  waste 
of  water  fumishcMl  by  it,  and  by  said  system 
the  amount  of  '^ater  used  will  be  reduced 
about  25  per  cent. 

"(15)  The  method  of  defendant's  use  of  its 
said  wells,  which  method  it  intends  to  pur- 
sue as  part  of  its  said  plan  for  fumisbing 
artesian  water  to  said  city,  is  as  follows: 
Defendant  determines  by  testa  what  the  ca- 
pacity of  supply  of  its  said  wells  is  without 
exhausting  the  supply  of  water  coming 
through  said  welts.  Defendant  then  pumps 
within  said  capacity,  and  pumps  by  electri- 
cal power  through  pumps  whose  cylinders 
draw  water  about  100  feet  from  below  tbe 
surface  of  the  ground.  The  effect  of  this 
pumping  is  and  will  be  to  diminish  the 
height  to  which  the  water  naturally  rises 
in  said  wells  to  a  point  from  70  to  100  feet 
below  the  surface  of  the  ground,  and  to 
diminish  the  height  to  which  water  rises 
in  some  other  wells  connected  with  the  same 
strata  to  approximately  the  same  height. 

"(10)  The  said  well  of  plaintiff  is  not  con- 
nected with  the  said  power-house  well  of  de- 
fendant, nor  with  the  said  Maple-bay  well; 
but,  by  reason  of  the  pumping  by  defendant 
in  said  Bessie-street  well,  the  height  to  which 
the  water  naturally  comes  in  plaintiff's  said 
17L.R.A.{N.S.) 


well  has  been  and  will  be  diminished  from 
the  surface  flow  to  a  height  of  70  to  100 
feet  below  the  surface  of  the  ground. 

"(17)  Tbe  said  pumping  by  defendant  of 
its  said  wells,  while  having  the  effect  to 
lower  the  head  of  water  in  said  wells,  has 
not  had  the  effect,  nor  will  it  have  the  effect, 
of  exhausting  the  natural  supply  of  water 
in  said  wells,  or  either  of  them,  or  other 
wells  in  the  city  of  Crookston  connected 
with  the  samt;  strata.  The  only  effect  is 
to  diminish  the  head  and  lessen  the  pressure. 

"(18)  The  method  of  pumping  which  has 
been  followe*^  by  defendant,  and  which  de- 
fendant intends  to  follow,  is  the  best  and 
most  economical  method  of  getting  the  lar- 
gest supply  of  water  from  the  artesian  strata 
or  basin  in  which  the  said  wells  respective- 
ly are  situated.  It  is  the  brat  method  of 
getting  the  largest  supply  possible  without 
exhausting  the  supply;  the  only  effect  being 
to  diminish  the  head  and  lessen  the  pressure, 

"(10)  These  artesian  wells,  as  artesian 
wells  in  general,  will  supply,  without  ex- 
hausting  the  water  supply,  varying  quanti- 
ties of  water  according  as  the  height  at 
which  the  water  is  taken  varies.  A  well 
which  flows  at  the  surface  may  not  flow  at 
all  at  10  feet  above  the  surface.  The  same 
well  again  may  furnish,  without  diminution 
or  exhaustion  of  the  supply  of  water,  a 
very  much  larger  quantity  of  water  from 
a  point  below  the  surface  than  it  will  at 
the  surface.  The  most  economical  and  efii- 
cient  way  of  using  an  artesian  well  for  the 
purpose  of  obtaining  the  largest  supply  of 
water  without  exhaustion  is  to  take  the 
water  by  means  of  pumps  at  a  point  below 
the  surface  where  the  pressure  is  greatest, 
and  where,  by  reason  of  such  pressure,  the 
supply  from  the  well  and  the  basin  with 
which  it  is  connected  will  be  increased. 

"(20)  The  method  of  pumping  by  defend- 
ant in  its  wells  is,  according  to  modern 
scientific  and  hydraulic  methods,  and  accord- 
ing to  the  usual  use  of  such  wells,  for  the 
purpose  of  getting  the  largest  supply  with- 
out exhausting  the  same. 

"(21)  That,  by  defendant's  use  of  its  Bes- 
sie-street well,  plaintiff,  ever  since  July,  1906, 
has  been  compelled  to  pump  the  water  from 
his  well  from  points  70  to  100  feet  below 
the  surface  of  the  ground  by  means  of  a 
deep-well  pump  which  it  is  not  feasible  to 
operate  by  hand  power,  but  requires  power 
by  windmill  or  other  machinery  in  the  ordi- 
nary and  reasonable  use  of  the  same.  That, 
by  the  use  of  sucli  machine  power,  plaintiff 
could  have  at  all  times  obtained  a  Sufficient 
supply  of  water  for  household  purposes  and 
for  his  stock  by  taking  out  the  screen  at  the 
bottom  of  the  well  and  pumping  out  loose 
sand  and  gravel,  making  a  small  reservoir, 
which  would  cost  from  f0O  to  $100.  That 
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hand  pumping  ».  not  reasonably  feaatble  In 
tbe  use  of  artesian  wdla  when  the  head  of 
water,  as  it  stands  in  the  pipe  when  the 
pump  Is  not  in  motion  in  it,  is  reduced  more 
than  60  feet  below  the  surface  of  the  ground. 

"(22)  That  defendant's  waterworks  has 
only  one  system  of  water-supply  mains,  and 
is  the  usual  and  ordinary  system  of  supply- 
ing cities  of  the  size  of  Crookston,  and  what 
it  is  likely  to  grow  to  be  for  some  time  at 
least,  with  water,  where  there  Is  a.  plentiful 
supply  of  water  suitable  for  such  purposes 
from  one  source,  either  running  or  standing 
on  the  surface  of  the  ground,  or  from  an 
artesian  supply.  Crookston  is  a  city  of 
about  8,000  inhabitants,  and  defendant's  sys- 
tem of  waternrorks  does  not  supply  more 
than  one  half  of  tiiese  people  with  water, 
and  the  probabilities  are  tiiat  not  enouf^ 
artesian  water  can  be  got  by  defendant  for 
Are  protection.  Are  company's  praotice,  and 
flushing  gutters  which  it  is  required  to  fur- 
nish to  the  city,  and  for  street  and  lawn 
eprinkling,  and  the  requirements  of  the  peo- 
ple of  the  city  for  household  purposes  and 
M-atering  live  stock;  but  that  tlie  artesian 
water  supply  available  in  the  city  of  Crook- 
ston is  sufficient  for  its  inhabitants  for 
household  purposes  and  watering  live  stock 
kept  in  the  city  without  lowering  the  ar- 
tesian head  of  water  more  than  60  feet  lower 
than  the  surface  of  the  ground  at  the  said 
well  of  plaintiff.  That  it  is  practicable  to 
install  and  operate  a  separate  system  to 
supply  artesian  water  for  household  or 
drinking  and  culinary  purposes  only,  and 
another  system  for  other  purposes.  About 
tbie  only  additional  coat  of  such  double  sys- 
t«n  would  be  the  expense  of  putting  in  and 
maintainii^  other  mains  and  making  con- 
nections. This  would  increase  the  cost  of 
furnishing  to  the  consumer,  but  the  prob- 
abilities are  it  would  much  increaiie  the  de- 
mand for  artesian  tivter  from  defendant, 
even  though  the  cost  of  it  should  be  in- 
creased. 

"(23)  That  the  costs,  expense,  and  dam- 
ages not  too  remote  or  speculative  for  re- 
rovery  to  plaintiff,  so  far  as  any  such  are 
unlawfully  caused  by  reason  of  defendant's 
said  pumping  as  the  same  exists  and  is  like- 
ly to  exist  under  defendant's  proposed  plan 
of  improving  its  water  supply  as  aforesaid, 
are  and  will  be  always  capable  of  being  ap- 
proximately ascertained,  and  can  be  recov- 
ered by  action  or  actions  at  law. 

"(24)  The  defendant,  besides  its  system  of 
waterworks,  operates  a  power  plant  by  which 
electrical  power  and  light  are  furnished 
throughout  the  city.  Defendant  has  been, 
for  compensation,  furnishing  to  plaintiff 
power  to  run  plaintiff's  pump  by  which  wa- 
ter is  pumped  from  plaintiff's  artesian  well, 
'  and  it  is  feasible  for  plaintiff  to  take  and 
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Ua  defendant  to  furnish  power  to  plaintiff 
by  which,  from  plaintiff's  well,  there  may  be 
obtained  1^  plaintiff  water  of  a  quantity  and 
quality  equal  to  that  obtained  and  used  hj 
plaintiff  previous  to  the  pumping  by  defend- 
ant, and  aa  much  as  would  be  required  in 
ordinary  use  of  plaintiff's  said  premises 
without  any  more  inconvenience  than  before, 
if  a  reservoir  were  made  uid  maintained 
at  the  bottom  of  plaintiff's  wdl  aa  before 
stated.  By  sudi  substitution  of  power  Iqr 
defendant,  and  the  payment  of  all  expenses 
caused  such  substitution  and  maintenance 
of  same,  and  cost  of  making  and  maintain- 
ing reservoir  at  the  bottom  of  plaintiff's 
well  as  aforesaid,  plaintiff  would  be  put  in 
as  good  position  in  rq^rd  to  the  use  ol 
water  from  his  said  well  as  he  was  before 
the  same  was  affected  by  defendant's  pump- 
ing, and,  if  such  power  and  expense  were 
furnished  by  defendant,  the  plaintiff  would 
not  suffer  any  further  damages  by  reason 
thereof  in  the  manner  defendant  lias  been 
doing  it. 

"(25)  That,  as  part  of  its  plan  of  im- 
provement of  said  city's  water  supply,  it  is 
the  purpose  and  intention  of  defendant,  if  it 
can  do  so,  to  supply  artesian  water  through 
its  single  line  of  :winB  for  all  purposes  for 
which  water  is  used  from  its  system. 

"(26)  That  mixing  river  water  with  arte- 
sian water  and  furnisliing  the  same  to  the 
people  of  the  eily  of  Crookston  for  domestic 
purposes  in  the  manner  defendant  has  been 
mixing  and  furnishing  it  is  uiuanitary  and 
dangerous  to  the  public  health. 

"(87)  That  a  large  portion  of  the  people 
of  the  city  of  Crtwkston  live  outside  of  the 
limits  of  nctension  of  defendant's  water- 
works system  and  cannot  get  water  from  it. 

"(28)  That  the  head  of  artesian  water  im 
several  other  wells  in  the  dty  of  Crookstim 
and  vicinify,  along  with  the  well  of  plaintiff, 
has  been  lowered  from  70  to  100  feet  below 
the  surface  of  the  ground  by  the  said  pump- 
ing in  the  Bessie-street  well,  and  made  bo  it 
is  not  practicable  1^  hand  pumps  to  procure 
sufQcient  supplies  of  water  from  thiem  for 
general  household  purposes;  and  all  wells  in 
Croolcston  and  vicinity  which  are  supplied 
with  water  from  the  same  stratum  as  the 
Bessie-strtet  well  have  been  lowered  by  such 
pumping. 

"(29)  That  defendant's  said  pumping  in 
the  Bessie-street  wdl  and  the  lowering  there- 
by of  the  head  of  artesian  water  in  plain- 
tiff's said  well  to  more  tluui  60  feet  below 
the  surface  of  the  ground  is  an  unreasonable 
and  wrongful  use  of  said  Bessie-street  well; 
and,  by  reason  thereof,  plaintiff  has  been 
damaged  $290. 

"(30)  That,  unless  restrained  by  this 
court,  defendant  threatens  to  and  will  con- 
tinue to  use  its  artesian  wells  in  the  city  of 
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CroolEBton,  faicluding  said  Beseie-street  well, 
in  the  future  ag  in  the  past,  and  will  impair 
the  use  of  plaintifT'a  said  artesian  well  as 
aforesaid,  requiring  a  multiplicity  of  actions 
on  the  part  of  the  plaintiff,  and  that  he  has 
not  an  adequate  lamedy  at  law  in  the  prem- 
ises. 

"Conclusions  of  law:  (1)  That  plaintiff  is 
entitled  to  judgment  against  the  defendant 
that  he  have  and  recover  from  defendant  the 
sum  of  $290,  besides  his  costs  and  d'sburse- 
ments  herein.  (2)  That  the  plaintiff  is  en- 
titled to  the  judgment  of  this  court  that  the 
defendant,  its  agents,  ofBcers,  and  employees, 
be  enjoined  and  restrained  from  operating 
said  Bessie-street  well  so  it  will  reduce  the 
head  of  artesian  water  in  plaintiff's  said 
well  more  than  60  feet  below  the  surface  of 
the  ground  when  pla'ntiff  is  not  pumping  or 
otherwise  taking  water  from  the  same.  In 
case  it  should  hereafter  appear  that  furnish- 
ing artesian  water  for  household  and  domes- 
tic purposes  and  watering  live  stock  kept  in 
the  city  through  a  separate  system  of  mains 
will  not  reduce  the  head  of  water  in  plain- 
tiffs well  more  than  60  feet  below  the  surface 
of  the  ground,  then  the  injunction  should  be 
modified  to  allow  all  artesian  water  required 
to  be  taken  for  such  purposes  by  the  de- 
fendant through  such  separata  system  of 
water  mains." 

Upon  the  former  appeal,  ap])e1Iant  at- 
tempted to  justify  its  conduct  under  the  law 
which  it  deemed  applicable  to  percolating 
waters,  as  expounded  in  the  leading  English 
case  of  Chasemore  v.  Richards,  17  H.  L.  Cas. 
349,  followed  in  several  American  courts, 
viz.,  that,  with  respect  to  underground  wa- 
ters which  have  not  been  proven  to  be  flow- 
ing in  a  well-defined  channel,  they  belong  to 
the  owner  of  the  soil,  or,  as  stated  by  Chief 
Justice  Tindal  in  Acton  r.  Blundell,  12  Mees. 
A  W.  324:  "That  principle  which  gives  to 
the  owner  of  the  soil  all  that  lies  beneath 
his  surface;  that  the  land  immediately  below 
is  his  property,  whether  it  is  solid  rock  or 
porous  ground,  or  Tenons  earth,  or  part  soil, 
part  water;  that  the  person  who  owns  the 
surface  may  dig  therein,  and  apply  all  that 
is  there  found  to  his  own  purposes  at  his 
free  will  and  pleasure;  and  that  if,  in  the 
exercise  of  such  right,  he  intercepts  or  drains 
off  the  water  collected  from  underground 
springs  in  his  neighbor's  well,  this  inconven- 
ienoe  to  his  neighbor  falls  within  the  descrip- 
tion of  damnum  absque  injuria,  which  can- 
not become  the  ground  of  an  action."  in 
calling  attention  to  the  manifest  injii»tice 
of  a  strict  application  of  this  rule  to  under- 
ground waters,  Mr.  Justice  Jaggard  (100 
Minn.  481,  8  L.RA.(N.S.)  1250,  111  N.  W. 
381,  referred  to  some  of  the  English  and 
many  of  the  American  authorities,  and  said : 
"A  rigid  mie  applying  to  underground  wa- 
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ters  the  law  applicable  to  surface  waters  in 
various  jurisdictions  might  work  insuirer- 
ohle  har<^hip,  and  put  the  control  of  an  ele- 
ment as  necessary  to  life  as  air  itself  into 
the  hands  of  a  monopoly.  .  .  .  Arbi- 
trary and  artificial  restrictions  might  read- 
ily make  large  areas  uninliabi  tabic,  save  by 
an  unnatural  tribute  to  exclusive  individual 
control.  The  American  courts,  taken  as  a 
whole,  in  recognition  of  such  considerations, 
have  viewed  the  matter  from  the  point  of 
view  of  public  interests  and  of  the  natural 
use  of  natural  advantages;  that  is  to  say, 
they  have  modified  the  supposedly  absolute 
right  of  a  man  to  use  his  own  as  be  sees  fit, 
under  the  maxim,  "Whose  the  soil  is,  his  it  is 
from  the  heavens  to  the  depths  of  the  earth,' 
by  reference  to  the  maxim  of  the  civil  law, 
that  'one  must  use  his  own  so  as  not  to  in- 
jure another.'" 

Much  confusion  has  arisen  upon  the  sub- 
ject from  the  fact  that,  in  attempting  to  ap- 
ply the  law  of  water  courses  and  navigable 
waters  to  underground  waters,  and  not  find- 
ing the  analogy  complete,  several  of  the 
American  courts  have  rejected  it  entirely, 
while  others  have  limited  the  application  to 
an  unwarranted  degree.  A  decision  in  this 
case  does  not  call  for  a  discussion  of  the 
legal  principles  applicable  to  percolating  wa- 
ters, strictly  so  called,  and  we  reserve  for 
the  future,  as  occasion  may  arise,  a  consid- 
eration of  that  delicate  and  unsettled  ques- 
tion. Percolating,  as  distinguislied  from 
artesian,  waters,  filter  through  the  ground 
and  collect  in  underground  cavities,  forming 
springs,  or  in  what  are  commonly  known  as 
wells.  The  source  of  supply  is  limited,  do 
pending  largely  on  the  annual  rainfall,  and, 
if  found  in  bodies  of  sand,  gravel,  or  porons 
rock,  such  formations  are  not  extensive.  To 
waters  of  this  character  the  English  and 
many  of  the  American  courts  have  appl'ed 
the  rule  of  absolute  ownership.  The  maxim 
Sic  utere  has  no  place,  and  one  owner  may 
destroy  his  neighbor's  well  by  digging  deeper 
into  the  soil  which  holds  the  common  supply. 
Without  admitting  the  justness  or  correct- 
ness of  the  law  so  applied  even  to  perco- 
lating waters,  we  proceed  with  more  confi- 
dence to  a  consideration  of  the  pro]>er  rule 
which  should  govern  the  use  of  waters  locat- 
ed in  well-defined  strata.  As  to  such  wiiters 
the  legal  principles  have  become  very  well 
established.  The  difficulty  generally  exists 
in  applying  these  principles  to  the  facts  of 
any  given  case.  The  decision  on  the  former 
appeal  was  limited  to  the  single  question: 
Doea  the  rule  of  correlative  rights  apply  to 
the  owners  of  land  which  contains  a  well- 
defined  water  basin,  upon  which  source  of 
supply  all  are  dependent!  But  we  now  have 
before  US  an  additional  question,  vie.:  What 
is  the  proper  apidieatim  of  the-4aw  to  lite 
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JOHN  V.  BOYD 

V. 

JAMES  C.  BBEBB»  Plff.  In  Err. 
(—  W.  Va.  — ,  61  a  E.  304.) 

Promlssoxy  note  —  allegation  of  own- 
ership— Bafncleiicy. 
1.  Prima  facie,  the  payee  of  a  negotiable 
note  is  the  owner  thereof,  and,  in  declaring 
on  it  in  an  action  of  debt,  it  suffices,  as 
to  title,  to  aver  that  the  defendant,  by  it, 
promised  to  pay  the  plainiiiT  the  amount 
named  in  the  note,  no  indorsement  thereof 
being  disdoBed. 

Headnotea  hy  HoWhobti!b,  J. 

Case  Note.  —  TThen  does  statute  of  llmi- 
tatUms  commenee  to  run  againat  ac~ 
tion  to  recover  money  collected  by 
agent  not  an  attorney? 

Tbfa  note  Is  limited  to  those  cases  in 
which  the  question  is  discussed  as  to  when 
the  statute  of  limitations  begins  to  run 
against  an  action  to  recover  money  collected 
1^  an  ordinary  colleetinff  agent^  and  does 
not,  therefore^  include  Uiose  eases  which 
deal  only  with  the  question  whether  demand 
is  necessary  in  order  to  hold  such  agent  lia- 
ble, without  discussing  the  question  wheth- 
er or  not  the  statute  of  limitations  begins 
to  run  from  that  time,  since,  conceding  that 
demand  on  the  part  of  the  client  is  neces- 
sary in  order  to  hold  an  agent  liable  for 
money  collected,  it  does  not'  necessarily  fol- 
low that  the  statute  of  limitations  begins  to 
run  against  the  principal  from  that  time. 
Those  cases  in  which  the  question  has  arisen 
as  to  when  the  statute  of  limitations  com- 
mences to  run  against  a  principal  for  money 
collected  by  a  factor  or  broker,  as  proceeds 
of  the  sale  of  goods,  have  been  expressly 
excluded  from  this  note,  as  well  as  those 
cases  in  which  the  agent,  if  so  called,  bears 
a  peculiar  fiduciary  relation  to  the  princi- 
pal, as  an  administrator  or  executor,  or  a 

fiublic  officer.  The  cases  in  which  the  col- 
ecting  agent  was  an  attorney  at  law  have 
been  gathered  in  a  note  to  Goodyear  Metal- 
lic Rubber  Shoe  Co.  v.  Carpenter,  post,  667. 

It  is  held  in'  a  number  of  cases  that,  since 
it  is  the  duty  of  ordinary  collecting  agents 
to  pay  over  money  collected  for  their  prin- 
cipals as  soon  as  it  is  received,  or  within  a 
reasonable  time  thereafter,  and,  on  theii' 
ncf^leet  or  refusal  to  do  so,  the  principal 
having  an  immediate  right  of  action  there- 
for, the  statute  of  limitations,  in  the  ab- 
sence of  fraudulent  concealment,  begins  to 
run  against  the  principal  from  the  time  the 
money  is  received  by  the  agent,  and  not 
from  the  time  when  the  principal  demands 
it,  or  from  the  time  the  agent  notifies  the 
principal  of  its  collection. 

Thus,  in  Campbell  v.  Boggs,  48  Pa.  624 
(also  reported  as  Glenn  t.  Cuttle,  2  Grant. 
Cas.  273),  the  eourt^  after  confessing  that 
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Mas., 

lilmltations  —  frand  —  Interpretation  of 
statutes. 

2.  The  fact  that  money  is  obtained  by 
fraud  will  not  prevent  the  mnning  of  toe 
statute  of  limitations,  against  an  action  to 
recover  it  back,  from  the  conanmniation  of 
the  transaction,  unless  investigation  is  pre- 
vented by  affirmative  efforts  on  the  part  of 
tiie  wrongdoer;  mere  silence  is  not  suiBcieiit. 
Same  —  offsets. 

3.  The  rule  is  that  the  statute  of  limita- 
tions does  not  cease  to  run  against  the 
offsets  of  the  defendant,  until  the  time  the 
defendant  files  bis  plea  of  offsets  in  the 
case. 

Promissory  note  —  allegation  —  proof. 

4.  In  an  action  of  debt  on  a  negotiable 
note,  the  declaration  alleges  that  ''the  de- 
fmdimt  niade  and  signed  oia  certain  prom- 
issory note  in  writing,"  setting  out  a  full 

it  could  not  see  any  distinction  betweoi 
attorneys  in  fact  and  attorn^  at  law, 
held  that,  in  the  absence  of  fraudulent  ecm- 
eeahneat,  the  statute  of  limitations  begins 
to  run  against  a  person  who  serks,  in  an 
acti(ai  of  assumpsit,  to  recover  money  col- 
lected for  him  by  his  attorney  in  fact,  from 
the  time  the  money  is  collected,  and  not 
from  the  time  when  notice  is  given  of  the 
receipt  of  the  money. 

In  Wood  T.  Toung.  141  N.  Y.  211,  96 
N.  E.  198,  where  a  person  collected  insur- 
ance money  for  his  half-sister,  it  waa  held, 
in  an  action  to  recover  such  money,  that 
the  law  imposed  upon  the  former  the  du^ 
to  pay  it  over  to  the  plaintiff  as  soon  as 
received,  or  at  least  within  a  reasonable 
time,  and,  therefore,  no  demand  being  nee- 
essary,  the  statute  of  limitations  com- 
menced to  run  from  the  time  of  collection. 
In  this  case  a  distinction  was  recogniaad 
between  a  collection  made  by  an  ordinary 
agent  and  a  collection  made  by  an  attorney 
or  a  foreign  factor,  the  court  saying  that 
an  attorney  at  law  has  a  lien  upon  the 
funds  of  his  client,  collected  in  hia  profes- 
sional capacity,  and  that,  when  he  has  acted 
in  good  faith  with  respect  to  the  money 
of  his  client,  which  he  has  i»llected,  he 
should  be  protected  from  the  coats  of  «  suit 
until,  upon  demand,  he  neglects  or  refuses 
to  pay.  The  court  took  occasion  to  say 
further,  however,  that,  even  if  it  could  ap- 
ply the  same  rule  governing  the  actions 
ai^inst  an  attorney  at  law,  still  the  fact 
that  the  plaintiff  had  knowledge  of  the  re- 
ceipt of  the  money  would  set  the  statute 
running  from  that  time,  and  so  defeat  the 
claim. 

Other  cases  in  which  it  is  held  that  the 

statute  of  limitatioiu  begins  to  run  against 
a  principal  for  whom  an  agent  collects  mon- 
ey at  the  time  of  the  receipt  of  the  money 
are:  Cagwin  t.  Ball,  2  111.  App.  70  (action 
for  money  had  and  received,  against  ^ent 
for  money  collected  on  notes) ;  Hawkins  v. 
Walker,  4  Yerg.  187  (assumpsit  aninst 
agent  for  money  collected  on  notes) ;  xates 
v.  Wing.  42  App.  Div.  366,  60  N.  Y.  Bupp. 
78  (snle  of  real  estate  and  collecting  of 
rents  for  heirs  under  willH  AmetfaT.  Zina, 
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danrlpUfm  of  tlie  not^  tauAnding  the  place 
(tf  p»nient.  Held,  snoh  note  ii  admi«ible 
in  vrwmeB. 

Appeal  —  oontiniuince  —  discretion. 
•  6.  The  matter  of  granting  a  continuance 
of  a  case  is  within  the  sound  disoretion 
of  the  trial  court;  and,  unless  it  is  plainly 
apparent  that  such  discretion  has  been 
abused,  the  appellate  court  will  not  reverse 
a  judgment  for  the  refusal  of  e  continuance. 

(Mai«h  81,  1908.) 

ERROR  to  the  Cfnoit  Court  for  Cabell 
Conitty  to  review  a  judgment  in  plain- 
tiff's favor  in  an  aeUon  on  loonitsaory  notes. 
Affirmed. 
The  facts  are  stated  In  the  opinion. 

20  Neb.  691.  31  N.  W.  £40  (money  collected 
tyy  husband  for  wife,  and  sought  to  be  re- 
covered by  latter's  daughter);  Estes  v. 
Stokes,  2  Rich.  L.  133  (action  of  assump- 
sit);  Hart's  Appeal,  32  Conn.  020  (pro- 
eeeds  from  sale  of  lands  as  wdl  as  rents 
eollected  by  agent). 

In  Lawrence  University  v.  Smith,  32  Wis. 
587,  the  defendant  was  appointed  as  agent 
to  solicit  donations  for  plaintiff's  use.  As 
such  agent  he  received  a  note,  which,  how- 
ever, he  was  unable  to  collect,  and,  in  con- 
sequence, returned  it  to  the  donator.  Sev- 
eral years  after  his  relations  with  the  plaln- 
•  •tut  terminated,  he  claims  to  have  made  a 
new  arrangement,  as  his  own  private  mat- 
ter, with  the  donator  of  the  note,  and  this 
time  was  successful  in  Its  eolleetlon.  The 
plaintiff  now  brinf^  an  action  for  money 
had  and  received  to  recover  the  amount  so 
eollected.  Among  the  defendant's  defenses 
was  the  statute  of  limitations,  in  regard  to 
which  the  court  said:  "The  objection  that 
the  statute  of  limitations  has  run  upon  the 
demand  of  the  plaintiff  is  untenable.  Upon 
the  supposition  that  the  defendant  was  act- 
ing, and  received  the  money,  as  agent,  and 
for  the  use  of  the  plaintiff,  the  statute  be- 
gan to  run  only  when  the  money  was  re- 
ceived, which  was  less  than  six  years  before 
this  action  was  commenced," 

In  Jewell  v.  Jewell,  139  Mich.  678,  102 
K.  W.  1059,  the  court  said:  "It  seems  to 
be  the  better  rule,  and  better  supported, — 
although  there  is  some  conflict  as  to  when 
a  right  of  action  accrues  to  a  principal 
against  his  agent  who  collects  his  money, — 
that,  if  the  Auty  of  the  airent  to  remit  is 
fixed,  he  is  liable  to  an  action  for  the  mon- 
flj,  and  that  a  statute  of  limitations  worded 
as  Is  ours  b^ins  to  run  when  action  might 
bs  brought."  In  this  ease  the  decedent  had 
collected  claimant's  money  at  periods  run- 
ning from  nine  to  eleven  years  before  ac- 
tion brought,  and  therefore  there  was  no  oc- 
casion to  consider  the  question  of  what 
would  be  a  reasonable  time  to  make  remit- 
tance, or  to  discover  the  agent's  dereliction. 
It  appeared  further  in  this  ease  that  the 
statute  of  limitations  had  been  interrupted, 
17L.R.A.{N.S.) 


Messrs.  Blmma,  Enslow,  Fltspatrlck, 
A  Bakw,  for  plaintiff  in  error: 

In  a  suit  on  a  negotiable  note,  the  decla- 
ration must  aver  the  plaintiff  to  ha  the 
payee,  indorser,  or  holder  of  the  note,  as 
the  ease  may  he. 

Bank  of  Huntington  v.  Hysell,  22  W.  Va. 
142. 

Laches  cannot  be  Imputed  to  a  person 
who  is  ignorant  of  his  rights. 

Jones  V.  Lemon,  26  W.  Va.  686;  Van  Win- 
kle V.  Blackford,  83  W.  Va.  678,  11  S.  E. 

26. 

The  rule  Is  especially  applicable  betwem 
a  trustee  and  the  cesliit  ^tie  (rust. 

Key  V.  Hughes.  32  W.  Va.  184,  9  8.  E. 
77;  Qapen  v.  Gapen,  41  W.  Va.  422,  23  8. 
E.  570. 


and,  for  that  reason,  was  not  a  bar  to  this 
action. 

So,  in  Hasher  v.  Hasher,  96  Va.  684,  32 
S.  E.  41,  where  an  heir  under  a  will  ap- 
pointed an  agent  to  collect  his  share  of  the 
estate,  and  evidently  made  a  contract  with 
him  to  turn  it  over  to  him  at  onee,  it  was 
held  that  limitations  commenced  to  run 
against  the  claim  for  the  share  collected, 
from  the  date  of  collection. 

In  Lyle  v.  Murray,  4  Sandf.  690,  after 
rec<^ising  that,  as  a  general  rule,  it  is  the 
duty  of  a  collecting  agent  to  pay  over  mon- 
^s  he  oolleets  as  soon  as  he  receives  them, 
and  that,  even  in  those  cases  where  demand 
is  necessary  to  hold  the  agent  liable.  It  does 
not  follow  that  until  a  demand  no  cause 
of  action  accrues,  the  court  held  that  a 
replication  to  the  statute  of  limitations 
that  demand  had  not  been  made  of  the 
agent  for  the  money  collected,  was  bad. 

But  in  Carder  v.  Primm,  52  Mo.  App.  102, 
it  was  held  that,  in  the  absence  of  proof  that 
it  was  the  agent's  dn^,  on  making  the  ool- 
lection,  to  turn  the  mon^  over  immediate- 
ly, the  sUtute  of  limitations  did  not  com- 
mence to  run  until  the  client  had  notice  of 
the  collection. 

In  Hopkins  v.  Hopkins,  4  Strobh.  Ea.  207. 
53  Am.  Dec.  663,  where  it  appeared  tnat  a 
son,  for  several  years  amon^  other  thioi^, 
had  sold  cotton  for  his  mother,  but  never 
accounted  for  the  proceeds.  It  was  held,  in 
an  actfon  by  her  assignees  to  recover  the 
proceeds,  that,  if  there  was  a  general  or 
continuing  agency,  the  statute  would  not 
commence  to  run  until  the  termination  of 
the  agency;  but,  if  the  agency  was  special, 
and  related  to  isolated  transactions,  then 
the  statute  would  commence  to  run  from 
each  of  those  several  transactions,  each  of 
which  would  be  barred,  or  not,  according  to 
the  time  which  had  elapsed  from  the  re- 
spective dates  to  the  filing  of  the  bill.  It 
would  seem  in  this  case  that  the  court  con- 
sidered the  agency  general,  and  the  action, 
being  brought  within  one  year  from  the 
agent's  death,  was  not  barred. 

In  Quinn  v.  Gross,  24  Or.  147,  S3  Pac. 
535,  the  court,  after  recognizing  a  distinc- 
tion between  a  general  agent  and  «  special 
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of  Mid  ram,  and  fraudulently  concealed  the 
actual  atate  of  the  account  between  them, 
and  so  obtained  these  notes  for  money 
which  the  defendant  did  not  owe  him;  and 
that  said  Boyd  was  indebted  to  defendant 
when  said  notes  were  executed;  that  the 
said  notes  were  executed  without  considera- 
tion, and  the  consideration  had  failed,  and 
that  the  defendant  had  sustained  damages 
to  the  amounl  of  the  plaintifTs  demand  and 
in  excess  thereof,  to  wit,  $6,600.  To  the 
tiling  of  which  plea  the  plaintiff  objected, 
which  objection  was  overruled.  The  plain- 
tiff tendered  and  asked  leave  to  file  a  repli- 
cation in  writing  of  the  statute  of  limita- 
tions to  the  supposed  canse  of  action  al- 
leged and  set  forth  by  the  defendant  in  his 
spedal  plea  in  writing  In  the  nature  of  a 
plea  of  equitable  offtet,  to  the  filing  of 


whiiA  replication  defendant  objected.  Hm 
court  oTCrmled  the  objeeticn,  and  tlie  repli- 
cation was  filed,  to  wblch  ruling  of  the 
court  the  defendant  excepted.  Hie  defend- 
ant, as  to  the  plea  of  the  statute  of  limita- 
tions by  the  plaintiff  in  this  cause  pleaded 
to  the  equitable  plea  by  the  defend«it  lie  re- 
in filed,  tendered  his  rejoinder  in  writing 
averring  that  the  facts  In  the  said  plea 
of  equitable  set-off  alleged  were  exelusivr- 
[y  within  the  knowledge  of  the  plaintiff, 
John  V.  Boyd,  and  were  unknown  to  the 
defendant,  and  were  fraudulently  eonoealed 
from  the  defendant  by  the  plaintiff,  and  by 
such  ways  and  means  defeated  and  obstruet- 
ed  the  defendant  from  asserting  hia  said 
equitable  right  by  plea  or  by  action  within 
the  time  limited;  that  the  said  &ots  were 
unknown  to  defendant  until  September  22, 


to  run  from  the  time  collection  is  made,  are 
those  cases  which  take  the  view  that  an 
agent  ia  not  liable  to  his  principal  for  mon- 
ey collected,  until  demand,  and  say  tiiat  a 
cause  of  action  doM  not  accrue  to  tiie  prin- 
cipal until  such  demand.  These  naturally 
bold  that  the  statute  of  limitations  begins 
to  run  against  the  principal  only  after  he 
has  demanded  such  money  from  the  agent. 
Cases  supporting  this  proposition  are: 
Dodds  V.  Vannoy,  fil  Ind.  89  (collection  of 
money  on  note) ;  Kimball  v.  Kimball,  16 
Mich.  211  (samp) ;  Ewers  v.  White,  114 
Ulch.  286.  72  K.  W.  184  (money  collected  by 
husband  for  wife,  and  sought  to  be  recov- 
ered by  tatter's  heir) ;  Cole  v.  Baker,  16  S. 
D.  1, 91  N.  W.  324  ( trading  in  of  lots  by  agent 
for  note  and  mortgaffe)  ;  Hutchins  v.  Oil- 
man, 0  N.  H.  359  (assumpsit  for  money  col- 
lected from  an  estate) ;  Hyman  v.  Gray, 
49  N.  C.  (4  Jones,  L.)  155  (assumpsit  for 
money  collected  in  compromising  a  law- 
suit) ;  Waring  v.  Richardson,  33  K.  O.  <11 
Ired.  L. )  77  ( action  of  assumpsit  for  money 
collected  on  note). 

In  Merle  v.  Andrews,  4  Tex.  200,  it  was 
said:  "Th(>  statute  surely  could  not  bej^in 
to  run  until  the  principal  had  notice  that  it 
had  been  collected;  and  a  majority  of  the 
court  believe  that,  between  an  agent  and 
his  principal,  it  does  not  commence  running 
until  a  demand  has  been  made  of  the  agent. 
Until  that  demand  has  been  made,  it  seems 
to  me  that  the  possession  of  the  money  by 
the  agent  would  he  the  possession  of  his 
principal." 

In  Lever  v.  Lever,  1  Hill,  Eq.  62,  where  a 
father,  for  several  years,  had  received  the 
avails  of  the  crops,  as  well  as  large  sums 
of  money,  for  his  ifmorant  son,  it  was  held 
that  the  statute  of  limitations  did  not  com- 
mence to  run  against  the  latter  until  de- 
mand. In  this  ease  reooveiy  was  sought  by 
bill  in  equity,  but  the  court  said:  " 'When 
there  is  a  concurrent  remedy  in  law  and 
equity  upon  the  case  made,  the  limitation 
is  the  same  in  Iwth  courts,'  and  the  present 
case  is  to  be  considered  as  at  law." 

In  Wall  V.  Colbert,  36  La.  Ann.  883,  where 
17LJLA.(N.S.) 


a  suit  was  brought  to  recover  money  col- 
lected by  an  agent,  it  was  said  that  prescrip- 
tion begins  when  a  settlement  has  been  de- 
manded and  refused,  or  at  the  termination 
of  the  agency. 

In  Green  t.  Williams,  21  Kan.  64.  It  was 
held  that,  where  an  agent  who  lives  in  one 
state  collects  money  for  bis  principal  who 
resides  in  another  state,  and  there  is  no 
contract  between  them  as  to  when  or  how 
the  a^nt  shall  send  or  pay  the  money  to 
his  principal,  no  action  accrues  against  the 
agent  for  the  money  until  the  principal  has 
made  a  demand  of  him  therefor,  and  he  has 
refused  to  p»  the  same;  and  consequently 
the  statute  of  limitations  does  not  begin  to 
run  in  favor  of  the  agent  until  after  radi 
demand  and  refusal. 

But  in  Jett  v.  Hempstead,  26  Ark.  462. 
where  an  attorney  or  collecting  agent  (the 
record  does  not  disclose  which!  collected 
a  sum  of  money  for  his  client,  notice  on  the 
part  of  the  attorney  and  demand  thereafter 
on  the  part  of  the  client  were  recognised 
to  be  essenUal  for  the  maintenance  of  an 
action  by  the  client  for  the  money  collected. 
But  the  court  said:  "But,  where  an  attor- 
ney or  agent  his  collected  money,  and  ni^ 
lects  to  advise  his  client  or  principal  of  the 
fact,  although  his  client  or  principal  might 
maintain  suit  against  him  without  demand, 
on  the  principle  of  his  bad  faith,  the  statute 
of  limitations  will  not  commence  to  run 
until  the  client  or  principal  has  notice  by 
some  means  that  his  attorney  or  agent  has 
collected  the  money,  unless  the  attornev  or 
agent  shows  afBrmatively,  by  satisfactory 
evidence,  that  his  client  or  principal  could, 
by  the  exercise  of  ordinary  dilifrence.  have 
known  that  the  money  had  been  collected, 
and  was  in  the  hands  of  the  attorney  or 
agent.  And  this,  We  think,  is  so.  because 
the  attorney,  or  agent,  by  concealing  the 
fact  of  the  collection,  commits  a  fraud  upon 
his  client  or  principal." 

As  to  when  statute  of  limitations  oom- 
mences  to  run  against  action  to  recover 
money  paid  by  mistake,  see  cane  note  to 
West  T.  Fry,  11  LJl.A.(N.a)  1191. 
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1906,  and  tor  this  defendnnt'i  right  of  equi- 
t^la  plea  and  set-off  would  aecrne  to  thr 
defendant  within  the  period  of  Hmitatloiu 

the  plaintiff  pleaded  in  manner  and  form 
as  hj  him  pleaded.  To  the  filing  of  which 
special  rejoinder,  the  plaintiff  objected,  aiid 
Ae  same  was  rejected  by  the  oonrt,  to  which 
ruling  of  the  court  the  defendant  excepted, 
■ad  the  defendant  then  traversed  the  said 
special  replication  of  tiie  statute  of  limita- 
tions. The  defendant  then  moved  for  a  con- 
tinuance of  the  case,  and  took  evidence  in 
support  of  said  motion,  which,  being  eonaid- 
ered  by  the  court,  ms  overruled.  A  jury 
was  impaneled  and,  after  bearing  the  evi- 
denee,  returned  a  verdict  In  favor  of  the 
plaintiff  for  95^.60,  the  debts  and  inter- 
est in  the  dMlaration  mentioned.  The  de- 
femlant  moved  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial  cm  the  ground 
that  the  verdict  was  contrary  to  the  lav  ana 
the  evidence,  etc,  which  motion  the  oourt 
oveiTuled,  and  entered  ju^:nKnt  upon  said 
verdict.  The  defendant  took  four  several 
bills  of  exceptions  whiA  were  made  a  part 
of  the  record. 

The  first  bill  of  exceptions  goes  to  the  re* 
jeetion  of  the  defendant* a  apedal  rejoinder 
to  the  plaintlfTs  plea  of  the  statute  of  limi- 
tations to  defendants  plea  of  equitaUe  set- 
off. The  rejoinder  simply  refers  to  the  facts 
alleged  in  the  special  plea;  that  the  facta 
there  stated  were  witMn  tiw  knowledge  of 
plaintiff,  and  not  within  the  knowledge  of 
the  defendant.  And  yet  the  special  plea 
allies  that  he,  Uie  defendant,  sold  his  in- 
terest in  the  said  bmiding  and  loan  company 
to  J.  H.  Soudder.  So  that  be  must  have 
known  the  price  he  was  to  be  paid  for  it, 
and  certainly  knew  to  whom  be  sold  it,  hav- 
ing made  the  sale  Umself  as  alleged  by  him. 
It  does  not  charge  plaintiff  with  any  specific 
or  affirmative  act,  nor  of  fraudulent  repre- 
•entatitms,  but  with  mere  rilence,  and  that 
too  in  a  matter  be  transacted  himself.  Sec- 
tion 3511.  Code  1906,  treating  of  the  limi- 
tation of  actions,  provides  that,  "when  any 
sudi  ri^t  as  is  mentioned  in  this  chapter 
diall  aearoB  against  a  person  who  hod  be- 
fore resided  in  this  state,  if  sudi  person 
shall,  by  departing  without  the  same,  or  by 
absconding  or  concealii^  himself,  or  by  any 
other  indirect  ways  or  means,  obstruct  the 
prosecution  of  sudi  right,  or  if  sudi  right 
has  been,  or  shall  be  hereafter,  obstructed 
by  war,  insurrection,  or  rebellion,  the  time 
sndi  olwtruction  may  have  continued  shall 
not  be  computed  as  any  part  of  the  time 
within  which  the  said  right  might  or  ought 
to  have  been  proBPcuted.**  No  part  of  this 
provision  can  apply  In  this  case  unless  it 
wvnld  be  the  phrase  ''or  by  any  other  indi- 
rect ways  or  means."  There  Is  no  allega- 
tion either  In  the  special  plea  nor  the  spe- 
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cial  rejoinder,  except  the  mere  fact  that  the 
plaintiff  remained  silent.  The  statute,  it 
will  be  observed,  is  dealing  with  the  ac- 
tions of  the  party,  and  mentions  the  act  of 
departing  without  the  state,  or  by  abscond- 
ing or  concealing  himself,  or  by  any  other 
indirect  ways  or  means,  obstruct  the  party 
in  bis  remedy;  but,  in  order  to  avail  himself 
of  the  benefit  of  said  statute,  the  pleader 
must  allege  what  action  was  taken  by  the 
party  which  would  interfere  with  his  rights, 
not  a  mere  statement  of  the  fact  that  it 
was  known  to  the  one  and  not  to  the  other, 
or  concealed  from  the  other  by  mere  silence. 
Tn  Thompson  v.  Whitaker  Iron  Co.  41  W. 
Va.  574,  28  S.  R  796  (syL  point  8),  it  b 
held:  "Under  g  18,  chap.  104,  Code  [Code 
1006,  3  8611],  it  requires  some  positive— 
that  is,  affirmative— act  by  the  defendant  to 
operate  onder  the  clause,  *or,  by  any  other 
indirect  ways  or  means,  obstruct  the  prose- 
cution of  such  right.'  Merely  silence  will 
not  do^  but  there  must  be  some  act  designed 
to  conceal  the  existenoe  of  liability,  and 
operate  In  some  way  upon  the  plaintiff,  and 
prevent  or  delay  suit  fm-  it."  And  point  7i 
"Where  a  cause  of  action  arises  out  of  a 
fraud,  iJie  statute  of  limitations  runs  from 
its  perpetration.  This  does  not  apply  to 
fraudulent  transfers.**  In  Smith  v.  Blacli- 
ley,  198  Pa.  178,  68  L.KA.  840,  47  Atl.  086, 
it  is  held:  "That  money  u  obtained  by 
fraud  will  not  prevent  the  running  of  the 
statute  of  limitations,  against  an  action  to 
recover  it  back,  from  the  consununation  of 
the  transaction,  unless  investigation  is  pre- 
vented by  aifirmative  efforts  on  the  part  of 
the  wrongdoer."  In  Allen  v.  Ullle,  17 
Wond.  802,  it  is  heldi  *at  la  no  answer 
to  a  plea  of  the  statute  of  limitations  that 
the  cause  of  action  was  fraudulently  con- 
cealed by  the  defendant  until  after  the  stat- 
ute had  attached,  and  that  the  suit  wss 
brought  within  the  time  limited  by  the  stat- 
ute after  the  discovery  of  the  rig^t  to  sue." 
Troup  V.  Smith,  20  Johns.  48;  Leonard  v. 
Pitney,  6  Wend.  30;  Cole  v.  MeGlathry,  9 
Me.  181;  McKown  v.  Whltmorv,  81  Me.  448, 
Kudd  V.  Hamblin,  8  Allen,  130;  Wood  v.  Car- 
penter, 101  U.  S.  135,  25  L.  ed.  807;  4 
Minor.  Taet.  pt.  1,  822,  823;  Sanborn  v. 
Gale,  162  Mass.  412,  26  LJLA.  864,  88  N.  E. 
710;  MerenesB  v.  First  Nat.  Bank,  112  Towa, 
11,  61  LJtA.  410,  64  Am.  St  Rep.  318,  83 
N.  W.  711;  Carrier  v.  Oiicago,  S.  I.  &  P.  R. 
Co.  79  Towa,  80,  6  LJt.A.  790,  44  N.  W.  203. 
la  I  876,  Wood  on  limitation  of  Actions,  it 
is  said:  "The  provision  that,  if  a  person 
liable  to  an  action  shall  conceal  t^e  tect 
from  the  knowledge  of  the  person  entitled 
thereto,  the  action  may  be  commenced  at 
any  time  within  the  period  of  limltatiott 
after  the  discovery  of  the  eanee  of  action, 
applies  to  causes  of  action  for  fraud,  as 
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well  u  to  other  eaiues  of  aetlon;  but  the 
coneealment  contemplated  fay  the  statute  is 
soiDething  mora  than  mere  sUenoe;  it  must 
be  of  an  afBrmatiTO  eharscter,  and  must  be 
alleged  and  proved  so  as  to  bring  the  case 
clearly  within  the  meaning  of  the  statute." 
This  question  is  well  discussed  in  Smith  v. 
Blachley,  supra.  The  authorities  generally 
hold  that  some  affirmative  action  to  prevent 
diaeovery,  and  not  mere  silence  on  the  part 
of  the  wrongdoer,  is  necessary  to  prevent 
the  running  of  the  statute  from  the  time 
of  the  commission  of  the  fraud. 

In  case  at  bar  defendant  knew  to  whom 
the  stock  was  sold,  and  he  and  Scudder,  the 
purchaser  of  his  interest  in  the  company, 
wen  both  members  and  directors  in  the 
company.  *"rhe  presumption  is  that,  if  the 
party  affected  by  any  fraudulent  transac- 
tion or  management  might,  with  ordinary 
«Rre  and  attention,  have  seasonably  detect- 
ed it,  he  aeaaonably  had  actual  Imovledge 
of  it."  Angell,  Limitations  of  Acticms, 
S  1S7;  2  Story,  Eq.  Jnr.  |  1621.  Angedl  on 
Limitations  of  Actions,  at  §  183  says:  "In 
T^rd  to  thto  subject,  some  of  the  cases 
make  a  marked  mad  manifest  distinotion 
between  a  plea  of  the  statute  in  a  court 
of  law  and  a  court  of  equity."  In  1  Bob. 
Pr.  101,  we  find:  '^thout  v.  Thompson,  20 
Johns.  277,  was  an  aetioii  on  the  caw, 
brought  to  recover  damages  for  a  deceit  in 
the  sale  of  a  negro,  and  issue  was  joined 
on  tlu  piea  of  not  guilty  within  six  years. 
It  was  insisted,  on  the  evidence,  that  the 
defendant  wos  to  be  mnsidered  as  having, 
within  six  years,  admitted  the  fraud,  and 
declared  he  was  willing  to  do  what 
was  light.  And  the  question  was 
whether  such  admission  and  declaration 
could  take  the  case  out  of  the  opera- 
tiou  of  the  statute.  Spencer,  Ch.  J., 
delivered  the  opinion  of  the  court,  that  the 
fraud  was  eonsummated  when  the  sale  took 
place;  that  was  more  than  six  years;  and 
proof  that  the  defendant  had  acknowledged 
the  fact  within  six  years  did  not  support 
the  issue  which  required  the  plaintiff  to 
prove  that  the  fact  itself  was  committed 
within  the  six  years.  See  also  Boydell  T. 
Drummond,  2  Csmpb.  157."  In  0  Ene.  Dig. 
429,  it  is  said:  "The  present  rule  is  that 
Ihe  statute  of  limitations  did  not  cease  to 
run  against  the  offsets  of  the  defendant 
until  the  time  the  defendant's  answer  and 
account  of  offsets  are  filed  in  the  cause;" 
citing  Ta.  Code  1904,  8  830S;  W.  Va.  Code 
1906,  8  3895;  Hurst  r.  Hits,  20  W.  Va.  183; 
Rowan  T.  Chenoweth.  40  W.  Va.  287,  87  Am. 
St.  Sep.  796,  38  S.  K  644;  Moon  T.  Luc- 
kess,  23  Gratt.  160. 

Defendant  relies  prlncipnlTv  upon  the  case 
of  Vanbibber  r.  Beime,  6  W.  Va.  168,  and 
17  L.R.A.(N.S.) 


quotes  from  the  opinion  in  that  ease,  where 
the  judge  who  delivered  the  opinion  of  the 
court  says,  at  page  179:  "I  think,  where  it 
properly  appears  by  the  pleadings  that  the 
facts  on  which  the  cause  of  action  was 
founded  were  exclusively  in  the  knowle^ 
of  the  defendant,  that  he  fraudulently  con- 
cealed these  facts,  and  that,  by  such  ways 
and  means,  he  defeated  and  obstructed  the 
plaintiff  from  bringing  his  action  within 
the  time  limited,  the  effect  of  the  statute 
may  be  avoided  in  actions  at  law  as  well 
as  in  suits  in  equity."  This  ease  is  not  ap- 
plicable to  ease  at  bar,  as  the  transaction 
complained  of  was  not  of  such  a  character, 
and  the  drcumstanoes  such  as  to  make  A' 
lence  itself  a  fraud.  Nor  was  it  "of  such 
a  character  as  to  conceal  itself,"  as  said  in 
Wear  V.  Skinner.  46  Md.  257,  24  Am.  Rep. 
&17.  See  also  Bailey  v.  Clknrer,  21  Wall. 
346.  22  L.  ed.  638.  The  circumstances  show 
that  the  defendant  could  at  any  time  have 
inquired  of  Scudder,  the  purchaser  of  his 
iiit4<rests  in  the  company,  as  to  the  amount 
paid  for  the  same,  and  thus  detected  the 
fniud,  if  any,  committed  by  the  plsintifT 
by  retaining  more  of  the  purchase  money 
than  he  had  a  right  to  withhold.  The  cause 
of  action  arose  whoi  the  money  was  received 
from  Scudder  by  the  plaintiff,  or  in  a  rea- 
sonable time  thereafter  wben  the  defendant 
might  have  ascertained  the  facts  from  Scud- 
der,  with  whom  he  was  associated  in  the 
company.  But  why  discuss  this  matter  fur- 
ther when  the  plea  shows  that  defendant 
himself  sold  to  Scudder.  The  court  did  not 
err  in  instructing  the  jury  that  the  mat- 
ter of  the  special  plea  of  offset  was  iMured 
by  the  statute  of  limitations,  as  set  out  u 
defendant's  bill  of  extxptions. 

It  is  insisted  that  ths  court  erred  in  ad- 
mitting in  evidence  the  two  notes  sued  upon 
in  this  case,  being  described  therein  as  '^is 
certain  prcHuissory  notes  in  writiI^(,"  whoi 
the  notes  showed  upon  tlieir  face  that  they 
were  negotiable  and  payable  "at  the  Broad 
Street  National  Bank,  Trenton,  N.  J.,** 
claiming  that  there  was  a  variance  between 
the  allegations  in  the  dedaration  and  the 
proof  offered;  citing  in  support  of  the  ob- 
jection to  thdr  introduction  Damarin 
Young  Bros.  27  W.  Va.  436,  where  a  dis- 
tinction is  drawn  between  a  negotiable  note 
and  a  mere  promissory  note.  In  that  case 
the  declaratl<m  described  the  note  as  a 
promissory  note,  but  fiUled  to  aver  the  place 
of  payment,  the  note  stating  in  plain  tcrma 
that  it  was  "payable  at  the  Kanawha  Val- 
ley Bank,  Charlestfm."  It  is  there  said; 
"The  note  declared  on  is  not  described  as  a 
negotiable  instrument,  bnt  is  simply  de- 
scribed as  'a  certain  promissory  ntrte,*  and 
no  place  of  payment  is  mentioned.  The 
note  admitted  in  evidence  is  a  negotiable 
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instrument  'payable  at  the  Kanawha  Val- 
ley Bank,  Cbaxiestan.'  A  negotiable  note 
payable  at  a  particular  office  or  biuik  ia  a 
very  Afferent  instrument  from  a  mere 
pnunissory  note  payable  generally,  even 
when  between  the  same  parties  and  for  the 
same  amount."  And,  for  the  reasons  there 
given,  it  was  held  to  be  essential  that  the 
place  of  payment  fixed  by  the  note  should 
be  set  out  in  the  deolaration,  and,  without 
audi  averment,  the  note  should  not  be  ad- 
mitted in  evidence.  The  objection  cannot 
apply  in  the  present  Case,  as  the  declaration 
sets  out  •  full  description  of  the  notes,  in- 
olndii^  the  place  of  payment. 

It  ia  claimed  that  the  court  erred  in  re- 
fusii^  a  ccmtlnuanee.  The  matter  of  grant- 
ing  a  oontinnance  is  within  the  sound  dis- 
eretim  of  Hm  trial  court,  and,  unless  it  is 
plainly  apparent  tlut  such  discretion  has 
been  mbnsed,  this  oourt  will  not  interfere 
therewith.  Amos  v.  Stoekert,  47  W.  Va. 
lOft,  84  S.  E.  821;  Bank  of  Savenswood  v. 
EamUton.  48  W.  Va.  76,  27  8.  E.  296;  Mar- 
met  Co.  T,  Archibald,  87  W.  Va.  778.  17  S. 
E.  299;  Buster  v.  Holland,  27  W.  Va.  611; 
Logic  T.  Black,  24  W.  Va.  1;  Riddle  T.  Mc- 
Ginnis,  22  W.  Va.  253.  This  action  was  be- 
gun on  June  2,  1906,  and  the  writ  served  on 
defendant  the  same  day,  and  when  the  case 
was  called  for  trial  on  the  7tb  day  of  No- 
vember, 1906,  the  defendant  moved  for  a 
sMitinuattee.  Defendant's  examination  in 
open  court  upon  said  motion  does  not  dis- 
eh>se  a  good  cause  for  a  oontinuanoa  of  the 
case,  and  the  court  did  not  err  in  orerraling 
the  motion. 

No  error  appearing,  the  Judgment  of  the 
Orcuit  Court  is  affixmed. 

Petition  for  rdiearing  denied  Maj  1,  1908. 


TSatMONT  SUTKBMK  C01TBT. 

GOODTICAR  METALLIC  RUBBER  SHOE 
COMPANY, 

V, 

H.  O.  CARPENTER,  Admr.,  etc.,  of  Joel 
C.  Baker,  Deceased. 

(—  Vt.  — ,  69  Atl.  160.) 

Idmltatlon  of  action  —  claim  against 
attorney. 

1.  In  the  absence  of  fraudulent  conceal- 
ment, the  statute  of  limitations  bpf^ins  to 
run  against  a  claim  upon  an  attorney  for 
money  collected  by  him,  from  the  time  the 
money  should  have  been  paid  over,  which 
is  within  a  reasonable  time  after  the  col- 
lection, under  the  circumstances  of  the  case. 
Attorney  —  collection  —  payment  —  rea- 

siHiable  time. 

2.  Whether  tn- not  two  months  is  a  resaon- 
17LB^(N.S.) 


able  time  to  allow  an  attorney  to  pay  over 
money  collected  by  him  for  his  chent  is  a 
question  for  the  court. 
Same  —  two  months. 

3.  The  mere  lapse  of  two  months  after  the 
collection  of  money  by  an  attorney  for  his 
client  is  not  aufllicient  to  establish  the  pass- 
ing of  a  reasonable  time  for  its  payment 
over,  so  as  to  set  in  motion  the  statute  of 
limitations,  without  anything  to  show  his 
state  of  health,  business,  absence  from  home, 
or  other  facts  bearing  upon  the  question. 

(March  3,  1008.) 

EXCEPTIONS  by  plaintiff  to  a  judgment 
of  the  Rutland  County  Court  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover money  collected  by  defendant's  ioies-* 
tate  for  plaintiff.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  J.  A.  Merrill  and  Butler  ft 
Moloney,  for  plaintiff; 

The  claim  was  not  barred  by  the  statute 
of  limitations. 

Wilder  v.  Spcor,  72  Iowa,  161,  2  Am.  St. 
Rep.  236,  33  N.  W.  448;  Bloomer  v.  French, 
40  Iowa,  601 ;  Goodell  v.  Brandon  Nat.  Bank, 
63  Vt.  303,  25  Am.  St.  Rep.  760,  21  Atl. 
956;  Smith  v.  Franklin,  61  Vt.  385,  17  Atl. 
838;  Douglas  v.  Coriy,  46  Ohio  St.  349,  16 


Case  Note.  —  When  does  statute  of  limi' 
tations  commence  to  run  against  ac- 
tion to  recover  money  collected  by  at- 
torney. 

This  note  includes  only  those  cas«8  in 
which  the  question  has  arisen  as  to  when 
the  statute  of  limitations  commences  to  run 
against  a  client  for  money  collected  for  him 
by  an  attorney  at  law,  and  is  a  companion 
to  Boyd  V.  Beebe,  ante,  660,  where  the  same 
question  is  discussed  in  regard  to  actions  to 
recover  money  collected  by  an  agent  not  an 
attorney  at  law.  This  note,  of  course,  pre- 
supposes that  the  relation  of  attorney  and 
client  ia  not  such  a  trust  relation  as  will 
prevent  the  statute  of  limitations  from  ap- 
plying at  all,  and  it  does  not  concern  it- 
self with  that  phase  of  the  question. 

Although  it  seems  to  be  generally  con- 
ceded that,  for  a  client  to  hold  an  attorney 
liable  for  money  collected  for  him,  he  must 
make  proper  demand,  it  has  been  held  in 
only  a  few  cases  that,  in  consequence  there- 
of, the  statute  of  limitations  does  not  be- 
gin to  run  against  the  client  for  money  col- 
lected for  him  by  an  attorney  until  that 
time. 

AmonR  these  canes  are  Roberts  v.  Arm- 
stronn,  1  Bush,  263,  89  Am.  Dec.  624;  Cord 
V.  Taylor,  5  Ky.  L.  Rep.  852;  and  Sneed  v. 
Hanly,  Hcmpst.  659,  Fed.  Cas.  No.  13.136. 
And  see  cases  cited  in  the  latter  part  of 
the  note  to  Boyd  v.  Beebe,  ante,  660,  to  the 
same  effect  with  reference  to  agents  other 
than  attorn^. 

In  fiirckhead  De  Forest,  B7  C.  C.  A. 
107,  120  Fed.  645,  an  attorney  wrote  to  his 
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Am.  St.  Rep.  604,  21  K.  E.  440;  Krause  v. 
Dorrance,  10  Pa.  462,  51  Am.  Dec.  496; 
Weeks,  Attorneys  at  Law,  8  263;  Wood, 
Limitation  of  Actions,  9  18,  p.  64;  McDowell 
V.  Potter,  8  Pa.  189,  49  Am.  Deo.  503;  Rob- 
erts V.  Armstrong,  1  Bush,  263,  89  Am.  Dec 
624;  Houston  &  T.  C.  R.  Co.  v.  Adams,  49 
Tex.  748,  30  Am.  Rep.  116;  Morrill  t.  Palm- 
er, 68  Vt.  1,  33  L.RA.  411,  33  AU.  829; 
Bailey  v.  Gloyer,  21  Wall.  342,  22  L.  ed. 
636  ;  25  Cyc.  Law  &  Proc.  p.  1084,  notes; 
Wood  T,  Young,  141  N.  Y.  211,  36  N.  E.  193; 
Bronaon  t.  Munson,  29  Hun,  64. 

The  appellate  court  has  jurisdiction. 

Brown  v.  Brown,  66  Vt.  76,  28  AU.  666; 
Cutting  V.  Ellis,  67  Vt.  70,  30  Atl.  688. 
•    The  burden  of  proof  is  on  the  defendant 
to  establisli  his  plea  of  the  atatuto^ 

client  that  he  was  about  to  foreclose  a  cer- 
tain mortgage  for  her,-  and  in  return  she  ex- 
pressed the  hope  that  he  would  he  able  to 
reinvest  the  proceeds.  He  subsequently 
did  foreclose,  bidding  in  the  property  him- 
self, and  so  informed  her,  and  expressed  the 
intention  to  sell  it  again  at  private  sale, 
and,  fajy  doing  so,  to  have  her  mortgage  con- 
tiiiiie£  '  Money  purporting  to  be  interest 
payments  upon  the  mortjajage  was  aeat  at 
regular  intervals.  It  does  not  appear  In 
this  case  whether  the  attorney  ever  sold  or 
conveyed  the  property  or  not;  seven  years 
after  the  foreclosure  proceedings,  this  ac- 
tion was  brought  to  recover  the  money  al- 
leged to  have  been  received  by  the  attor- 
ney. It  was  insisted  for  the  attorney  that 
the  cause  of  action  arose  at  the  time  of 
the  foreclosure  sale,  while,  for  the  client,  it 
was  insisted  that,  because  of  the  attorney's 
conduct  in  leading  his  client  to  suppose 
that  her  money  had  been  reinvested,  a  cause 
of  action  did  not  arise  until  she  had  knowl- 
edge of  the  facts.  In  regard  to  this  latter 
propoaition,  the  court,  in  following  the  New 
Yoric  decisions,  said:  "By  the  settled  de- 
elflions  of  the  courts  of  this  state,  the  cause 
of  action  for  the  breach  of  a  contract  arises 
at  the  time  when  an  action  could  have  been 
maintained  for  the  breach,  and  the  runnine 
of  the  statute  is  not  intercepted  by  proof 
of  a  fraudulent  concealment  1>y  the  defend- 
ant of  the  cause  of  action,  and  the  failure 
of  the  plaintiff  to  discover  the  breach  by 
reason  of  the  fraud."  It  was  held,  how- 
ever, that,  under  the  condition  of  this  ease, 
a  demand  by  the  client  was  prprequisite  to 
a  right  of  action  against  the  attorney,  and 
the  statute  of  limi^tions  would  not  begin 
to  run  until  a  demand  had  been  made,  sub- 
ject to  the  qualification  that  the  demand 
must  be  made  within  a  reasonable  time. 
This  demand  having  been  made  within  a 
reasonable  time,  and  the  action  having  been 
brought  within  six  years  thereof,  the  stat- 
ute of  limitations  was  not  a  defense.  It 
was  also  urged  by  the  client  that  §  410  of 
the  Coda  of  Civil  Procedure  of  New  York 
had  the  effect  to  postpone  the  running  of 
the  statute.  This  section  is  to  the  effpcl 
that,  where  a  right  exists,  but  a  demand 
17LJlJk.(N.S.) 


Green  v.  Dodge,  79  Vt  73,  64  Atl.  4W; 
Burnham  v.  Courser,  69  Vt.  183,  37  AU. 
288;  Batchelder  v.  Barber,  67  Vt.  254,  31 
Atl.  293. 

Mr.  CharlM  U.  Howe,  for  defendant: 

Upon  appeal,  no  recovery  can  be  had  ex- 
cept upon  matters  presented  to  and  passed 
upon  by  the  probate  court. 

Adams  v.  Adams,  21  Vt.  162;  Maughan 
V.  Bums,  64  Vt.  316,  23  Atl.  583. 

The  relation  between  attorney  and  client, 
in  respect  to  moneys  collected,  creates  at 
most  an  implied  trust;  and  to  such  a  trust 
the  statute  of  limitation  applies. 

Cone  T.  Dunham,  8  L.R.A.  647,  and  note, 
69  Conn.  145,  20  Atl.  311 ;  Wood,  Limitntion 
of  Actions,  3d  ed.  {{  18,  10;  Cook  t.  Rives. 
18  Smedes  ft  M.  828,  58  Am.  Dee.  88. 


Is  necessary  to  entitle  a  person  to  main- 
tain an  action,  the  time  within  which  ttie 
action  must  be  commenced  must  be  com- 
puted from  the  time  when  the  right  to 
make  a  demand  is  complete,  except,  where 
the  right  grows  out  of  the  receipt  or  deten- 
tion  of  money  or  property  by  an  attorney, 
the  time  mnat  be  oomputed  from  the  Umn 
when  the  person  having  the  right  to  make 
the  demand  has  actual  knowledge  of  the 
facts  upon  which  that  right  depends.  It 
was  said,  however:  "The  courts  of  New 
York  seem  to  have  consideretf  -  this  sectinn 
as  meaning,  among  other  things,  to  shield 
clients  from  the  operation  of  the  six-years 
statute  of  limitations  in  actions  growing 
out  of  the  receipt  and  detention  of  moncry 
by  attorneys,  when  the  client  does  not  have 
knowledge  of  the  fiuits  which  entitle  him  to 
dispense  with  the  demand  before  brinf^nff 
the  action,  and  to  set  the  statute  in  opera- 
tion only  from  the  time  when  he  acquires 
knowledge.  .  .  .  While  we  might  hesi- 
tate to  attribute  this  meaning  to  the  section 
in  the  absence  of  these  decisions,  we  do  not 
feel  at  liberty  to  diar^ard  them.* 

A  more  logical  rule  is  the  one  followed 
in  a  number  of  cases,  where,  althotin'h  it  it* 
recngnized  that  an  attorney  cannot  be  held 
liable  for  money  collected  for  a  client  un- 
til the  latter  makes  proper  demand,  yet  it  is 
held  that  such  rule  is  designed  for  the  pro- 
tection of  the  attorney,  and  does  not  pre- 
vent the  client  from  bringing  suit  Immedi- 
ately after  collection.  And  the  statute  of 
limitations  in  these  cases,  instead  of  run- 
ning from  the  time  of  d^and,  runs  from 
the  time  the  money  was  collected,  or  at 
least  within  a  reasonable  time  thereafter. 

Thus,  in  Dnuglas  v.  Corry,  48  Ohio  St. 
349,  16  Am.  St  Rep.  604,  21  N.  E.  440.  al- 
though the  court  recognired  that  It  is  a 
general  rule  that  an  action  cannot  be  cun- 
menced  aeainst  an  attorney  for  money  col- 
lected until  a  demand  has  been  made  by 
the  client,  it  held  that  where  an  attorney 
colli-cts  money  for  his  client  and  uses  no 
fraud  or  falsehood  to  him  in  regard  to  its  re- 
ceipt, the  statute  of  limitations  begins  to 
run  from  the  time  of  its  collection;  the 
court  taking  oeeaaion  to  sayt   "It  does  not 
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Men  Bilenee  ia  not  audi  »  fraud  aa  will 
bar  the  atatute. 

Smitii  T.  Biabop,  9  Vt.  110,  31  Am.  Dec 
fl07;  Uiller  t.  Powers,  IIB  Ind.  79,  4  L.R.A. 
483,  81  N.  E.  40fi;  Batea  t.  Preble,  161  U.  S. 
149,  88  L.  ed.  106,  14*  Sup.  Ct  Rep..  277; 
Price  T.  Mutual  Rewrre  L.  Ina.  Co.  109  Ud. 
883,  4  LJLA.<K.S.)  870,  62  Atl.  1040. 

Active  fraud  on  the  part  of  the  deceaaed 
iroald  not  bar  the  statute  in  favor  of  this 
defendant  aa  adminiatrator  of  an  iniolvent 
eaUte. 

Ynlcafam  v.  Tarleton,  87  Ala.  126. 

Howell,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

Hie  intestate,  an  attorn^,  brought  suit 
for  the  plaintiff  against  the  New  England 


Insuranee  Company,  and  therein  reeovered 
and  collected  a  judgment,  but  never  notified 
the  plaintiff  of  the  ooUection,  nor  ^d  the 
New  England  Company  notify  it  until  after 
the  intestate's  death.  Both  fraud  and  fraud- 
ulent intent  on  the  part  of  the  intestate 
are  expressly  iiegatived  by  Qie  findings. 
This  is  assumpsit  fbr  the  money  thus  col- 
lected. The  statute  of  limitations  is  plead- 
ed. Fraudulent  eoncealmoit  of  the  collec- 
tion by  silence  is  replied.  There  is  no  re- 
joinder. It  was  stipulated  below  that.  If 
the  plaintiff  is  entitled  to  reooror  on  the 
facts  found,  it  should  have  judgment  for  so 
much,  with  interest  thereon  for  such  a  time. 

The  cases  differ  as  to  when  a  client  can 
sue  his  attorney  for  money  collected  and  not 
paid  over.    All  agree,  however,  that  the 


follow,  nor  do  tJie  cases  generally  hold,  that, 
where  there  has  been  no  fraudulent  conceal- 
ment of  the  receipt  of  the  money  by  the  at- 
torney, the  statute  does  not  b^n  to  run  un- 
til a  demand  has  been  made  for  its  pay- 
ment. The  rule  la  general  thai,  in  the  wy- 
aenee  of  sneh  concealment,  the  statute  be- 
fpns  to  run  from  the  time  the  money  was 
collected  and  should  have  been  paid  over. 
The  rule  as  to  demand  is  designed  for  the 
protection  of  the  attorney  afira'nst  the  an- 
noyance of  unnecessary  litigation  and  coots. 
.  .  .  The  client  has  it  in  his  power,  by 
making  the  demand,  to  commence  the  action 
at  any  time  after  the  attomqr'haa  received 
the  money  and  refused  on  demand  to  pay 
it  over;  and,  by  delaying  the  demand,  he 
eannot  prevent  the  runninit  of  the  statute." 

So,  in  Kimbro  v.  Waller,  21  Ala.  376, 
where  a  person  brought  an  action  of  as- 
sumpsit aeainst  an  attorney  for  money 
which  the  latter  had  collected  over  fourteen 
years  prior  thereto,  the  court,  after  rect^- 
nizing  that  tlie  client  must  make  his  de- 
mand against  the  attorney  for  money  col- 
lected, within  a  reasonable  time  after  the 
money  is  collected  and  converted^  held  that, 
notwithstanding  the  necessity  of  a  demand, 
the  client  should  have  brought  his  suit 
within  the  six  years  from  the  time  of  the 
alleged  conversion. 

In  Campbell  v.  Wilson,  2  Madcey,  497,  de- 
mand ma  mado  upon  an  attorn^  for  money 
collected  for  his  client,  but  he  refused  to 
pay;  and  it  was  beld  that  the  statute  com- 
menced to  run  agasnat  the  client  from  that 
time,  and.  this  action  not  having  been 
brought  within  the  statutory  period,  the  ac- 
tion was  barred.  A  similar  caae,  and  hold- 
inff  to  the  same  effect.  Is  Egerton  t.  Logan, 
81  N.  C.  172. 

Cases  which  take  the  view  that  demand 
la  not  necessary'  to  hold  an  attorney  liable 
for  money  collected  naturally  hold  that  the 
statute  of  limitations  begins  to  run  from 
the  time  of  the  collection  of  the  money. 

Thus,  in  Coffin  v.  Coffin,  7  Me.  298.  where 
it  was  also  contended  that  the  statute  of 
limitations  would  run  only  from  demand, 
it  was  expressly  held  that,  demand  not  be- 
ing necoasarv  to  hold  an  attorney  liable 
17LJl.A.(N.S.) 


to  his  client  for  money  collected,  the  stat- 
ute of  limitations  commenced  to  run  from 
the  time  of  collection ;  and  therefore  in  this 
case,  the  statutory  period  having  elapsed, 
the  action  could  not  be  maintain«l. 

In  Douglasa  v.  Mnrrav,  26  N.  Y.  Wedc. 
Dig.  330.  7  N.  T.  B.  R.  837,  although  no 
discussion  appears  as  to  whether  or  not  a 
demand  was  or  was  not  necessary,  it  was 
held  that,  in  an  action  a?ainst  an  attorney 
for  mon^  collected  by  him  for  a  client,  the 
statute  of  limitations  begins  to  run  from 
tlie  time  of  the  receipt  of  the  money. 

A  class  of  eases  closely  related  to  the 
above  are  those  in  which  it  la  recognised 
that  it  fa  incumbent  upon  the  attorney  to 
notify  his  client  of  the  collection,  and  there- 
after the  duty  of  the  client  to  make  proper 
demand;  and  it  is  held  in  these  cases  that 
if,  after  such  notice  or  other  means  of 
knowledge,  the  client  fails  within  a  reason- 
able time  to  make  proper  demand,  he  atarta 
the  statute  of  limitations. 

A  leading  ease  of  this  nature  is  Stafford 
V.  Richardson,  16  Wend.  802,  where,  not- 
withstandine  the  client  had  knowledf^ 
that  the  debt  would  be  collected  in  the  near 
future,  and  the  fact  that  part  of  it  had  al- 
ready been  collected  and  paid  over,  he  made 
no  inquiry  in  resrard  to  it  for  sixteen  years; 
and  it  was  held  that  the  statute  of  limita- 
tions commenced  to  run  from  the  time  the 
monnr  was  received,  and  not  from  tfie  time 
the  client  saw  fit  to  demand  it. 

So,  in  Whitehead  v.  Wells.  29  Ark.  99, 
the  court,  after  recognizing  that  a  client,  in 
order  to  maintain  an  action  for  money  col- 
lected by  his  attorney,  must  make  demand 
within  a  reasonable  time  after  not<ee  has 
been  given  him  of  such  collection,  held  that, 
if  the  client  oould  ordinarily  discover,  and 
know  of,  the  eolleetion,  the  statute  of  llmi- 
tationa  would  begin  to  run  after  a  reason- 
able time  for  demand. 

In  Leigh  v.  Williams,  M  Ark.  166.  62  Am. 
St  Rep.  183,  41  S.  W.  323,  it  was  held  that 
an  action  brought  by  a  client  to  recover 
from  his  attorney  an  amount  collected  by 
the  latter  for  him,  but  not  brought  within 
three  years  after  knowledae  of  the  collec- 
tion, was  barred       tiie  statute  of  limita- 
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collected  for  a  dient,  held  that,  where  the 

conduct  of  the  attorney  was  calculated  to 
mislead  the  client,  the  statute  of  limitations 
would  not  begin  to  run  against  his  client 
until  he  discovered  the  fraud. 

In  Wilder  v.  Secor,  72  Iowa,  161,  2  Am. 
St.  Rep.  236,  33  N.  W.  448,  where  an  at- 
torney who  bad  been  intrusted  to  collect 
a  certain  draft  from  an  estate  aecnred  its 
allowance,  hut  set  off  the  unount  so  allowed 
against  his  own  indebtedness,  it  was  held 
tluit,  since  the  client  had  been  led  to  be- 
lieve that  the  claim  had  been  allowed  in  his 
name  and  would  be  paid  on  the  settlement  of 
the  estate,  the  statute  of  limitations  did 
not  commence  to  run  against  him  until  be 
discovered  his  cause  of  action.  The  court 
took  occasion  to  say:  "As  plaintiff  had  the 
right  to  rely  upon  the  defendants  to  com- 
municate the  faets  to  him,  and  as  they  were 
under  obligation  to  emnmunicate  them, 
they  cannot  be  permitted  to  say  that  he 
might  have  discovered  the  existence  of  the 
cause  of  action  at  an  earlier  date  than  he 
did  by  an  examination  of  the  records  of  the 
proceeding  in  which  the  claim  was  allowed 
against  the  estate,  and  settled  by  the  ad- 
ministrator.** 

In  MoOoon  v.  Galbralth,  S0  Fa.  £93, 
where  a  Arm  -  of  attom^s,  among  other 
things,  collected  a  sum  of  money  for  their 
client,  and  one  of  them,  in  writing  a  couple 
of  letters,  said  nothing  about  the  mon^, 
but,  instead,  wrote  that  he  was  without  in- 
formation; but  promised  to  ascertain  and 
inform  tbem  of  the  facts, — it  was  held,  in  an 
action  of  assumpsit  to  recover  the  money  col- 
lected, that  the  statute  of  limitations  could 
beg^n  to  run  only  from  notice  of  the  eollee- 
tion.  But  see,  contra.  Birclchead  v.  De  For- 
est. 87  C.  C.  A.  107,  120  Fed.  645,  supra. 

In  Fleming  v.  Culbert,  46  Pa.  498,  after 
recognizing  that,  in  case  of  fraudulent  con- 
cealment by  an  attorney  that  he  had  col- 
lected money  for  his  client,  the  statute  of 
limitations  would  begin  to  run  against  the 
client  fmly  from  the  discovery  of  the  fraud, 
uid,  In  the  case  of  the  absence  of  such  fraud 
or  concealment,  from  the  time  the  agent  had 
a  reasonable  opportunity  to  pay  it, — the 
court  held  that  the  Investment  of  moneys  in 
bonds  and  mortcaRes  by  an  attorney  in  fact, 
instead  of  remitting  them  to  his  principal 
as  directed,  was  not  a  fraudulent  conceal- 
ment that  will  prevent  the  running  of  the 
statute  of  limitations  from  the  time  the 
money  collected  was  demandahle. 

In  Hudson  r.  Kimbrougb,  74  Miss.  841. 
20  So.  885,  under  a  statute  so  providino:,  the 
court,  after  recognizing  that  ordinarily  in 
the  case  of  fraudulent  concealment  by  an 
attorney  that  he  had  collected  money  for 
his  client  the  statute  of  limitations  would  not 
commence  to  run  against  the  latter  until 
the  discovery  of  the  cause  of  action,  held 
that,  since  the  client  could,  the  use  of 
reasonnble  diligence,  have  discovered.  Ion? 
prior  to  the  bringing  of  this  action,  that  the 
money  bad  been  collected,  the  bar  of  the 
statute  would  apply. 

So,  in  Porter  v.  Smith,  65  Ala.  169,  an  at- 
i/irnev  whn  had  collected  a  sum  of  money 


fdr  his  client      falsa  npresentaUons  prs- 

vented  the  latter  from  i^ining  knowledge  of 
the  collection,  and  thus  from  bring- 
ing suit  within  six  years  after  such 
the  collection.  This  suit  was  brought  with- 
in six  years  after  the  discoveiy  of  the  fraud, 
but  the  court  held  that  it  was  governed  by 
a  statute  to  the  effect  that,  in  actions  seek- 
ing relief  on  the  ground  of  fraud,  where  the 
statute  has  created  a  bar,  a  eanse  of  action 
must  not  be  considered  as  accruing  until  the 
discovery,  by  the  aggrieved  party,  of  the  facts 
constituting  the  fraud,  after  which  he  must 
have  one  year  within  which  to  prosecute  the 
suit;  and,  this  suit  not  having  been  com- 
menced within  the  space  of  one  year  from 
the  discovery  of  the  fact  that  the  attorney 
had  oollected  and  converted  the  money  in 
qneation  to  his  own  use,  the  acUon  was 
barred  by  the  statute  of  limitations. 

For  eases  as  to  when  the  statute  of  limi- 
tations begins  to  run  against  an  action  for 
n^ligence  or  misconduct  of  an  attorney  in 
performance  of  professional  duties,  see  ease 
note  to  Fortune  v.  English,  12  IJSj^(NJ3.) 
1006. 


OOIiORADO  SUPREME!  OOVBT. 
CHARLES  H.  HOWE,  Appt. 

T. 

HILLIAN  FRITH. 

(—  Colo.  — ,  05  Pac.  603.) 

Judgment  —  lump  sum  —  incompetent 
evidence  —  reversal. 

1.  A  judgment  baaed  on  a  verdict  for  a 
lump  sum  most  be  reversed  where  the  eom- 
plaint  seeks  damages  for  a  lump  sum  on 
different  grounds,  and  incompetent  eridenoe 
is  admitted  over  objection  in  support  of  ai^ 
one  of  tnem. 

landlord  —  shntUng  off  heat— liabili- 
ty. 

2.  A  landlord  is  not  liable  for  injuries 
to  his  tenant  by  shutting  off  the  heat  from 
t^le  tenement  after  the  tenant  is  in  arrears 
for  rent,  where  the  lease  provides  for  for- 

Caae  Note.  —Btght  of  landlord  to  ren- 
der tenement  uninhabttahle  under 
jtrovimion  of  lease  reserving  right  of 
re-entry  for  condition  hrolcen. 

Since  conduct  of  a  lessor  directed  to- 
ward the  rendering  of  a  tenement  uninhab* 
i  table  is  in  effect  but  a  particular  form  of 
retaking  possession  by  force,  it  would  be 
well,  in  order  to  obtain  a  proper  perspec- 
tive, to  consider  the  cases  eo1l<!cted  in  the 
notes  to  Allen  v.  Keily,  16  L.R.A.  7B8,  and 
Whitnev  v.  Brown,  11  L.Rj^.(N.S.)  468, 
which  treat  in  a  more  general  way  of  a 
landlord's  liability  for  forcibly  dispossess- 
ing bis  tenant. 

In  Spencer  v.  Commercial  Co.  30  Wash. 
620,  71  Pac.  63,  which  was  an  action  for 
damages  by  a  leasee  against  bis  lessor  for 
a  wrongful  eviction  consisting  in  the  land- 
lord's cutting  the  water  pipes  of  the  prem- 
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feitnn  in  case  of  nonpayment  of  rent,  and 
for  re-entry  by  the  uae  of  auch  force  aa  is 
necessary,  in  which  event  no  action  shall 
be  brought  by  the  tenant. 
Same  —  Injunction  —  scope. 

3.  A  landlord  ia  not  prevented  from  shut- 
ting off  the  heat  of  the  leased  apartment 
because  of  breach  of  covenant  to  pay  rent, 
by  an  injunction  against  the  prosecution 
of  proceedings  in  forcible  entiy  and  de- 
tainer; nor  is  the  tenant  released  from  his 
covenant  not  to  sue  for  injuriea  oauaed  bj 
re-entry  in  ease  of  such  breach. 

(April  9,  1B08.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  the  City  and 
County  of  Denver  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  plain- 
tifTa  alleged  wrongful  deprivation  of  beat 
to  which  aha  mw  entitled  under  »  leaae. 
Reversed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Kincaley  A  HcKnlght,  for  ap- 
pellant: 

Hie  tenant  cannot  recover  for  any  act 
or  omiaaion  of  the  landlord  after  failing  to 
comply  with  the  notice  either  to  pay  rent 
or  surrender  posseasion. 

Taylor,  lAnd.  ft  T.  7ih  ed.  p.  620;  Pe- 
terson V.  Krenger,  fl7  Minn.  44B,  70  K.  W. 
667;  Patterson  v.  Graham,  140  111.  631,  30 
N.  E.  460;  Burnbam  T.  Martin,  90  III.  488; 
Boreel  T.  Lawton,  00.  N.  Y.  293,  43  Am. 
Rep.  170;  Lounsbery  v.  Snyder.  81  N.  Y. 
614;  DeWitt  v.  Pieison,  112  Mass.  8.  17 
Am.  Hep.  S8;  Eisenhart  v.  Ordean,  3  Colo. 


App.  162,  32  Fao.  496;  Lay  v.  Bennett,  4 
Colo.  App.  2S2.  3S  Pac.  748. 

Upon  failure  of  the  tenant  to  pay  rent 
in  oomplianoe  with  the  notice,  the  landlord 
was  entitled  to  the  possession  of  the  prem- 
ises with  or  without  process  of  law. 

Goshen  v.  People,  22  Colo.  270.  44  Fac 
608;  Meader  v.  Stone,  7  Met.  147;  Mug- 
ford  T.  Richardson,  6  Allen.  76,  83  Am.  Dec. 
617;  Allen  v.  Kelly,  17  R.  I.  731,  16  L.RjL 
798.  S3  Am.  St.  Sep.  906,  24  AtL  776; 
Todd  V.  Jackson,  26  N.  J.  Ij.  626;  Simmons 
V.  Thompson.  1  Ha^dy  (Ohio)  621. 

If  our  position  on  this  branch  of  the  ease 
is  sound,  the  Judgment  must  be  reversed, 
because  It  is  not  known  and  cannot  be  de- 
termined how  much  of  the  verdict  was  ar- 
rived at  as  damages  resulting  i^rom  shutting 
off  the  heat. 

Crymbla  t.  Mnlvaney,  21  Colo.  211,  40 
Pac.  499;  Cook  t.  Hojdclns.  60  Ind.  208; 
Pennsylvania  Co.  y,  Holdennan,  69  Ind.  18; 
Rowe  V.  Peabody,  102  Ind.  198,  1  N.  E. 
363;  Garr  v.  Gomez,  9  Wend.  666;  Rhoads 
T.  Bbtropolia,  36  III.  App.  123;  Glines  v. 
Smith,  48  N.  H.  269;  Johnson  T.  Dicken,  2S 
Mo.  680;  Gay  v.  Lemla,  32  Miss.  309. 

Mr.  O.  C.  Brown,  lor  appellee: 

Neither  the  landlord,  nor  other  tenants, 
had  any  right  to  obstruct  the  hallway  or 
stairway  so  as  to  impede  access  to  the  rooms 
leased  to  appellee. 

Miller  Fit2gBrald  Dry  Goods  Co.  26 
Neb.  270.  86  N.  W.  1078. 

The  payment  of  rent  under  the  lease  in 
question  is  •  condition  subsequent,  and  not 
precedent 


iaes  and  in  his  demanding  and  collecting 
rent  due  the  lessee  from  sublessees,  it  was 
held,  even  assuming  the  lessor  had  a  right 
to  terminate  the  lease  under  a  re-entry 
clause  for  breach  of  a  covenant,  such  right 
did  not  justify  an  eviction  by  force  or 
strat^iy.  The  decision  being  that  the  stat- 
utes of  the  state  securing  a  "speedy,  ade- 
quate, and  orderly  method  for  a  landlord 
to  obtain  possession"  precluded  him  from 
resorting  to  force.  Such  statutes,  it  was 
s»id,  provide  an  "exclusive  remedy  not- 
withstanding an  agreement  permitting  pos- 
session to  be  taken  by  force." 

And  In  Chapman  v.  Kirby,  49  HI.  211, 
a  clause  in  a  lease  providing  for  re-entry 
with  force  and  without  legal  process  upon 
the  rent's  not  being  paid  on  the  day  dtie  was 
held  to  be  no  defense  to  the  lessor,  who, 
after  notifying  the  lessee  on  the  7th  of  the 
month  of  his  intention  to  terminate  the 
lease  within  ten  days  for  failure  to  pay  the 
rent  due  on  the  first,  on  the  first  of  the 
succeeding  month  disconnected  the  shaft 
transmitting  certain  power  appurtenant  to 
the  lessee's  planing  mill.  The  case,  however, 
proceeded  upon  the  theory  that,  since  the 
agent,  in  serving  the  notice  on  the  7th,  had, 
tinder  instructions  refused  the  rent  then 
17L.R.A.(N.S.)  48 


tendered  him,  there  had  been  no  sulTlcient 
demand  made  for  the  same,  and  that  there- 
fore there  was  no  valid  forfeiture;  and,  as 
a  necessary  consequence,  the  landlord's  in- 
terference with  the  tenant's  possession  was 
nn justifiable.  The  gist  of  the  decision, 
therefore,  is  not  that  the  particular  means 
of  eviction  resorted  to  by  tiie  lessor  was 
wrongful,  hut  that  he  had  no  ris^t  to  en- 
ter at  all. 

A  case  which  has  by  implication  some 
bearing  on  the  point  under  annotation  is 
Fischer-Leaf  Co.  v.  Caldwell,  15  Ky.  L.  Rep. 
642,  holding  that,  where  the  defendant,  be- 
ing indemnified  by  the  lessor  against  lia- 
bility, removed,  apainst  the  consent  of  the 
lessee,  a  wall  dividing  her  tenement  from 
his  own,  the  leasee  could  recover  the  dam- 
ages sustained,  notwithstanding  that  at  the 
time  of  the  acts  in  question  she  was  in  ar- 
rears for  rent,  and  subject,  in  consequence, 
to  ejectment  upon  five  days'  notice,  the 
lessor,  however,  not  having  exercised  hia 
right  to  declare  the  lease  forfeited. 

For  cases  of  forcible  dispossession  in- 
volving the  statutes  of  forcible  entry  and 
detainer,  see  case  note  to  Wilson  t.  Camp- 
bell, 8  L.R.A.(N.S.)  426. 
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Gounsd  for  aj^lee  me«t  this  state  of 
facts  oonteiuljiig  that  appellant  did  not 
avail  hinuell  of  the  license  to  re-enter, 
granted  1^  the  lease,  but  permitted  the  ten- 
ant to  occupy  the  premises  until  the  end  of 
the  term,  and  tiiereby  voiTcd  the  notice  of 
forfeiture  served  October  81st.  In  the  light 
of  tile  facts  disclosed  by  tiiis  record,  such 
contention  is  utterly  untenable.  The  com- 
plaint shows  that,  November  20th,  appel- 
lant commenced  suit  in  a  JusUee  court  in 
forcible  entry  and  unlawful  detainer  against 
appellee  to  recover  possession  of  the  prem- 
ises, the  prosecution  of  which  suit  wan 
stayed  by  an  ex  parte  injunction  iesued  by 
the  court  below  in  this  action;  and  that 
the  court,  upon  motion  of  appellant,  refused 
to  dissolve  such  injunction.  The  fact  that 
a  court,  through  its  injunctive  writ,  pre- 
vented the  re-entry  of  the  landlord  under  the 
license  grafted  by  the  lease  does  not  relieve 
the  tenant  from  the  rule  of  law  above  stat- 
ed; nor  does  it  release  the  tenant  from  the 
covenant  of  the  lease,  whereby  she  waived 
her  right  of  action  against  the  landlord 
on  account  of  the  acts  she  now  e<miplains 
of.  The  court  erred  in  admitting  evidence 
over  the  objection  of  appellant  as  to  any 
damages  suffered  by  appellee  after  the  serv- 
ice of  the  notice  of  forfeiture  of  the  lease 
October  Slst,  in  instructing  the  jury  as 
above  indicated,  and  in  refusing  instruc- 
tions requested  by  appellant  on  this  point. 
We  must  presume  that  the  evidence  intro- 
duced upon  this  branch  of  the  case  was  con- 
sidered by  the  jury  and  entered  into  the 
amount  of  the  verdict.  To  what  extent  we 
are  unable  to  determine.  The  jury  might 
have  rested  their  entire  verdict  upon  this 
objectionable  evidence. 

This  conclusion  renders  it  unnecessary  to 
consider  the  other  errors  assigned  and  ar- 
gued that  question  the  correctness  of  rulings 
upon  the  admission  of  evidencej  and  other 
instructions  of  the  court.  Marr  v.  Wetj«l, 
3  Colo.  2,  8 ;  Crymble  v.  Mulvancy,  21  Colo. 
203.  211,  40  Pac.  499. 

For  the  reason  stated,  the  judgment  Is  re- 
versed, and  the  cause  remanded. 

Steele,  Ch.  J.,  and  Helm,  concur. 


IDAHO  SUPREME  COURT. 
BANK  OP  COMMERCE,  LUnTED,  Appt., 

V. 

SARAH   A.    BOWRKS,    Impleaded,  etc., 
Respt. 

(14  Idaho,  76,  93  Pac.  604.) 

Harried   woman  —  separate   estate  — 
povTPT  to  bind. 

1.  Under  the  provisions  of  |  8  o^  the 

HpRdnotes  by  AiLBHtB.  Ch.  J. 
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aet  of  the  legislature  approved  March  9, 
1903  (Sess.  Laws  1903,  p.  346),  oonstrued 
in  connection  with  the  other  provisions  of 
the  Code,  a  married  woman  cannot  bind 
herself  personally  for  the  payment  of  a 
debt  that  was  not  contracted  for  her  own 
use  or  benefit,  or  for  the  use  or  benefit  of 
her  separate  estate,  or  in  connection  wiUk 
the  control  and  management  thereof,  or  In 
carrying  on  or  conducting  business  there- 
with, unless  the  contract  and  obligation  is 
made  so  as  to  create  a  lien  or  encumbrance 
on  her  separate  estate,  or  some  portion 
thereof,  as  security  for  the  payment  of  the 
debt. 

Same  —  power  to  become  surety. 

2.  Under  the  provisions  of  {  2,  act  March 
9,  1903,  p.  346,  which  transfers  to  the  wife 
the  management,  control,  and  absolute  right 
of  disposition  of  her  separate  property,  and 
confers  upon  her  all  the  privil^es  of  con- 
tracting m  relation  thereto,  and  all  the 
rights  or  privileges  necessary  to  the  com- 
plete enjoyment  and  power  of  disposition 
thereof,  a  married  woman  has  no  authority 
to  become  surety  or  guarantor  for  the  debte 
of  others;  such  right  and  the  ccmcurrent 
obligations  thereof  not  l>ein^  necessaiy  or 
essential  to  the  complete  cnji^rment  of  her 
separate  estate. 

Same  —  power  to  contract. 

3.  The  power  to  contract  with  reference 
to  her  separate  property  is  not  an  absolute 
and  unlimited  right  of  contract  on  all  mat- 
ters, but,  on  the  oontrarVi  oonfines  that 
right  to  those  contracts  that  "liaye  refer- 
ence to  ha  seiKurate  estate." 

(January  13,  1908.) 


Case  Note.  —  Power  of  married  woman, 
under  statute  gtving  her  sole  control 
of  her  separate  estate,  Co  Iteeamm 
surety  for  one  other  than  her  hu»- 

Itond. 

The  right  of  married  women  to  enter  into 
contracts  of  guaranty  or  suretyship  is  gen- 
erally denied  under  statutes  which  simply 
permit  them  to  make  contracts  relating  to 
their  separate  estates,  unless  such  con- 
tracts relate  thereto;  while  their  power  so 
to  do  is  upheld  under  statutes  permitting 
them  senerally  to  contract  as  thong^  nn- 
marriM.  Still  another  class  of  cases  place 
their  decision  upon  the  ground  that  a  mar- 
ried woman  may  bind  her  separate  estate 
by  such  a  contract  if  it  expressly  discloses 
an  intention  on  her  part  to  bind  her  sepa- 
rate estate. 

Cases  involving  the  right  to  charge  a 
married  woman's  equitable  estate  with  a 
contract  of  guaranty  or  suretyship  are  ex- 
cluded from  this  note,  as  well  as  those  in 
which,  as  part  of  the  purchase  price  of 
property,  she  assumes  the  payment  of  an 
existing  mortgage  thereon.  As  the  right  of 
a  married  woman  to  enter  into  such  con- 
tracts is  expressly  denied  by  statute  in 
Georgia,  Indiana,  Kentucky,  New  Jersey, 
'Pennsylvania,  and  perhaps  other  statM, 
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APPEAL  by  pl&intiff  from  a  judgment  of 
the  District  Court  for  Ada.  County  in 
favor  of  defendant,  Sarah  A.  Bowers,  in 
»n  action  upon  a  promiBBory  note  whicb 
she  had  signed  as  surety  for  George  E. 
Baldwin.  Affirmed. 

The  facts  are  stated  in  the  optaion, 
Messrs.  Edwin  Snow  and  Carl  A.  DnTla 
for  appellant. 
Hr.  N.  M.  Bnlck,  for  responduit: 
Where  a  special  or  limited  power  of  mak- 
ing contracts  is  given  to  a  married  woman, 
she  is  still  considered  as  prima  facie  luable 
to  contract  at  all;  and  the  burden  is  on  the 
person  relying  on  the  validity  of  her  eon- 
tract  to  bring  it  witfain  the  statutory  rule, 
15  Am.  ft  Eng.  Eno.  Law,  2d  ed.  p.  792. 

Ailshle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  judgment  and 
an  order  striking  a  proposed  atatement  from 

cases  arising  thereunder  are  alao  excluded 
from  this  note. 

Contnutta  not  purporting  to  bind  her  sepa- 
rate eatate. 

It  has  been  held  that  a  married  woman 
cannot  become  surety  for  one  other  than 
her  husband  under  statutory  authority  to 
enter  into  contracts  in  relation  to  her  sepa< 
rate  property.  Hebum  t.  Warner,  112  Mass. 
271,  17  Am.  Kep.  86;  Nourse  v.  Henahaw, 
123  Maaa.  M;  Bartlett  v.  Bartlett,  4  Allen, 
440;  Willard  v.  Eaatbam,  16  Gray,  328,  77 
Am.  Dec  368. 

Xor  under  authority  to  contract  for  her 
personal  benefit,  or  that  of  her  separate 
proper^.  Richardson  t.  Mattiiews,  68  Ark. 
484,  26  S.  W.  S02. 

Nor  nnder  statutory  power  to  hold  prop- 
erty in  her  own  right  to  her  separate  use, 
and  to  make  contracts,  and  to  sue  and  be 
sued,  as  if  sole  and  unmarried.  Bailey  v. 
Pearson,  20  N.  H.  77. 

Nor  under  statutory  power  to  contract 
and  be  contracted  with,  as  to  her  separate 
property,  in  the  same  manner  as  though 
unmarried.  Habenicht  t.  Rawls,  24  S.  O. 
461,  68  Am.  Rep.  268. 

Nor  under  a  statute  providing  that  the 
separate  property  of  a  married  woman 
should  be  under  her  sole  control,  and  that 
she  efwld  contract  to  the  same  extent  and 
in  the  same  manner  as  though  unmarried. 
Drake  B.  M.  Birdsall  &  Co.  10  Ohio  Dec. 
Beprint,  66. 

A  married  woman  is  not  liable  in  equity 
upon  an  accommodation  note  which  she  in- 
dorsee for  one  other  than  her  husband,  un- 
der a  statute  clothing  a  married  woman 
with  her  real  and  personal  property  free 
from  her  husband,  and  permitting  her  to 
convey  and  devise  the  same.  Flanders  t. 
Abbey.  6  Bias.  16,  Fed.  Gas.  No.  4,851. 

A  married  woman,  although  possoiaing 
a  separate  eatate,  is  not  made  liable  to  an 
action  at  law  upon  her  contract  of  surety- 
17  L.R.A.(N.8.) 


the  files  and  refusing  to  settle  the  same. 
The  trial  court  had  made  an  order  extend- 
ing the  time  for  preparing  the  statement 
to  June  7,  1906.  Thereafter  a  further  or- 
der was  made,  but  the  second  order  was 
not  made  until  after  the  expiration  of  the 
time  allowed  by  the  first  order.  When 
the  statement  was  presented  for  settlement, 
on  motion  of  the  adverse  party  the  same 
was  stricken  from  the  files,  and  the  court 
refused  to  settle  it  on  the  gronnd  that  it 
had  not  been  presented  in  time,  and  that 
the  court  had  lost  jurisdiction  to  settle  or 
allow  it.  The  action  of  the  court  was  clear- 
ly correct,  and  in  conformity  with  the  re- 
peated decisions  of  this  court.  Lydon  t. 
Piper,  6  Idaho.  641,  51  Pae.  101;  Hoehnan 
V.  New  York  Dry  Goods  Co.  8  Idaho,  66,  67 
Pae.  796;  Swartz  t.  Davis,  9  Idaho,  238,  74 
Pae.  800;  Sandstrom  v.  Smith,  11  Idaho, 
779.  84  Pac.  1060. 
Ob  the  appeal  from  tb«  Judgmnit,  the 

ship  for  one  other  than  her  husband  by  a 
statute  providing  that,  where  a  married 
woman  transacts  any  business,  or  purchaseH 
any  property,  and  debts  and  claims  thereby 
remain  unsatisfied,  an  action  at  law  may  b*? 
maintained  against  the  husband  and  wife 
or  the  survivor  of  them.  Vankirk  v.  Skill- 
man,  34  N.  J.  L.  100.  The  court  observed 
that  the  right  of  a  married  woman  to  eon- 
tracf)  under  such  statute  related  only  to 
contraete  in  which  she  was  benefleially  in- 
terested, and  would  not  permit  a  contract 
of  suretyship. 

A  married  woman  cannot  bind  herself 
as  surety  on  a  recognizance  for  one  other 
than  her  husband.  People  v.  Williams,  S 
Daly,  264.  The  court  observed  that,  if 
capable,  under  the  enabling  acts,  to  enter 
into  a  recognizance  as  surety  she  can  bind 
only  her  separate  estate;  and  that  she  does 
ao  must  be  expressed  in  the  instrument. 

It  was  said  in  Shipman  t.  Lord,  68  N.  J. 
Eq.  380j  44  Atl.  216,  affirmed  without  opin- 
ion in  00  N.  J.  Eq.  484.  46  Atl.  ilOl,  that 
a  married  woman,  although  incapable  of  be- 
coming surety  for  one  other  than  her  hus- 
band, may  be  bound  by  her  executed  eon- 
tracts  of  suretyship,  although  not  enforce- 
able against  her  while  they  remain  execu- 
tory. 

And  a  married  woman's  contract  of  sure- 
tyship, under  a  statute  empowering  her  to 
enter  into  contracts  in  relation  to  her  sepa- 
rate property,  is  not  validated  by  the  fact 
that  the  payment  thereof  is  secured  by  a 
mortgage  upon  her  land.  Hebum  T.  War- 
ner, supra. 

But,  on  tlie  other  hand,  the  following 
cases  sustain  the  right  of  a  married  woman 
to  bind  her  separate  estnte  by  a  contract 
of  guaranty  or  suretyship  for  one  fither 
than  her  husband  under  the  statutory  au- 
thority mentioned: 

Under  a  statute  empowering  her  to  make 
contracts  and  be  sued  the  same^as  though 
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enter  Into  necessarily  have  reference  to  "her 
separate  property,"  and  that  she  may 
therefore  enter  into  any  contract  that  could 
be  entered  into  by  a  feme  aole.  It  is  further 
argued  that  no  contract  can  be  entered  into 
but  what  has  reference  to  property,  and 
that,  therefore,  a  contract  by  a  married 
woman  which  has  reference  to  "lier  separate 
property"  will  comprehend  any  and  all 
contracts  she  might  enter  into.  That  posi- 
tion appears  to  be  supported  by  tlie  supreme 
court  of  Kansas  in  Deerinfr  v.  Boyle,  8  Kan. 
625,  12  Am.  Rep.  480,  wherein  the  supreme 
court,  in  considering  the  liability  of  a  mar- 
ried woman  on  a  promissory  note  executed 
for  the  debt  of  her  husband,  and  in  constru- 
ing a  statute  Identical  with  ours,  said:  "It 
must  be  equally  clear  that  such  a  contract 
as  the  note  sued  on  has  reference,  more  or 
less  remote,  to  the  general  property  of  the 
person  signing  the  contract.  If  it  has  not 
such  reference,  then  It  has  no  nferenoe  to 
anything  whatever,  but  is  totally  and  abso- 
lutely void." 

In  both  North  and  South  Dflkota  the  stat- 
ute provides  that  "either  husband  or  wife 
may  enter  into  any  engagement  or  transae- 1 

porate  estate  is  in  no  sense  a  contract  for 
the  benefit  of  the  estate  of  one  of  its  oor- 
porators. 

Contracts  purporting  to  bind  separate  es- 
tate. 

The  cases  generally  hold  that  such  a  eon- 
tract  of  suretyship  is  binding  if  it  purports 
to  bind  the  wife's  separate  estate. 

Thus,  it  has  been  said  that,  when  a  mar- 
ried woman's  contract  of  suretyship  for  an- 
other than  her  husband  is  made  an  express 
charge  upon  her  separate  estate;  or  when 
the  consideration  f^es  to  the  benefit  of  her 
estate,- — equity  will  decree  it  a  charge  th'^re- 
on,  under  a  statute  permitting  her  to  con- 
tract and  sue  and  ra  sued  in  relation  to 
her  separate  property,  and  on  contracts 
made  by  her  respecting  it,  the  same  as 
though  she  were  unmarried.  Willard  v. 
Gastham,  16  Gray,  328,  77  Am.  Dec.  .S66. 

Under  New  York  act  of  18C0,  permitting 
a  married  woman  to  enter  into  contracts 
in  reference  to  her  separate  real  estate  as 
though  unmarried  (Kelly,  Contracts  of 
Harried  Women,  468),  it  has  been  held  tliat 
a  married  woman  may  charge  her  separate 
estate  by  a  contract  of  suretyship  for  one 
other  than  her  husband,  when  the  inten- 
tion ao  to  do  is  expressed  in  the  instrument 
creating  the  liability. 

A  married  woman  is  liable  upon  her  ac- 
commodation indorsement  of  a  promissory 
note,  where,  at  the  time  the  plaintiff  ad- 
vanced money  upon  it,  she  gave  a  separate 
written  statement  as  to  her  pecuniary  re- 
sponsibility, and  to  the  effect  that,  if  the 
note  was  not  paid,  she  considered  it  in- 
cumbent upon  herself  to  pay  it,  and  that 
her  private  estate  was  bound  therefor. 
17L.R^(N.S.) 


tion  with  the  other,  or  with  any  other  per- 
son, respecting  property,  which  either  might 
if  unmarried,  subject,  in  transactions  be- 
tween themselves,  to  the  general  rules 
which  control  the  actions  of  persons  oeen- 
pying  confidential  relations  with  each  other, 
as  defined  by  the  title  on  trusts."  The  su- 
preme court  of  North  Dakota,  in  Colonial 
A  U.  S.  Mortg.  Co.  v.  Stevens,  3  N.  D.  265, 
55  N.  W.  578,  in  considering  their  statute 
and  the  liability  of  a  married  woman  as 
surety  on  a  promissory  note  for  her  liiis- 
band,  said:  "This  statute  is  very  broad  in 
its  language.  It  is  tnie  that  the  contract 
must  be  one  respecting  property;  but  we 
cannot  assent  to  the  view  that  it  must 
relate  to  the  married  woman's  separate 
property.  It  would  have  been  easy  to  have 
said  so  in  express  terms  had  such  been  the 
purpose  of  the  lawmaking  power.  When 
the  legislature  has  established  the  single 
and  simple  test  that  the  contract  must  be 
one  respecting  property  generally,  we  have 
no  right  to  amend  the  law,  and  thereby  in- 
ject into  the  act  a  further  limitation  which 
will  exclude  many  contracts  respeotii^ 
property."  It  will  Im  seen  from  the  foic^- 

Knowles  T.  Toone,  06  N.  Y.  634.  The  court 
said  that  in  order  to  charge  the  payment  of 
an  obligation  of  a  married  woman  upon  Iter 
separate  estate,  which  is  not  made  for  the 

benefit  thereof,  there  must  be  a  contract  in 
writing  expressing  an  intention  to  create 
a  liability  thereon;  and  that  in  this  case 
the  two  papers  would  be  considered  as  one, 
and  her  agreement  therein  was  an  assur- 
ance that  her  separate  estate  would  be 
bound  thereby. 

So,  a  married  woman  is  bound  as  a  surety 
upon  an  appeal  bond  from  a  judgment  re- 
covered against  her  son,  where,  in  the  bond, 
she  expressly  stated  that  she  thereby  un- 
dertook and  intended  and  agreed  that  such 
bond  should  be  a  charge  upon  her  separate 
estate,  describing  it.  Woolsey  v.  Brown, 
11  Hun,  62,  adimied  in  74  N.  Y.  82. 

A  married  woman  may  deposit  money  be- 
longing to  her  separate  estate  in  lieu  of  bail 
for  her  son,  under  a  statute  declaring  the 
earnings  of  a  married  woman  to  be  free 
from  the  control  of  her  husband,  and  em- 
powering her  to  contract  and  receipt  for 
the  same,  and  to  contract  in  relation  there- 
to, and  dispose  of  the  same  as  though  un- 
married. Bullock  T.  Cint.  96  Ky.  637,  29 
S.  W.  341. 

A  married  woman  may  become  liable  aa 
a  surety  for  the  debt  of  one  other  than  her 
husband,  by  executing  a  mortgage  upon  her 
separate  estate  to  secure  the  payment  there- 
of, notwithstanding  that  she  has  no  power 
to  become  personally  hound  upon  a  note 
ziven  for  such  purpose.  Damon  v.  Deeves. 
57  Mich.  247,  23  N.  W.  798.  The  court 
said  that  a  mortgage  to  secure  another  per- 
son's debt  is  valid  beyond  question,  and 
the  right  to  enforce  the  note  personally  i* 
not  necessary  to  make  the  mortgage  good; 

Digitized  by  Google 


1908. 


BANK  OF  COilMERCE  v.  BOWERS. 


681 


ing  quotation  that  the  North  Dakota  court 
practically  conceded  that,  if  the  statute 
read  "with  reference  to  her  separate  prop- 
erty" as  does  our  statute,  the  action  could 
not  ha¥e  been  maintained.  A  like  statute 
vas  under  consideration  later  by  the  su- 
preme court  of  South  Dakota  in  Colonial  & 
U.  S.  Hortg.  Co.  V.  Bradley,  4  S.  D.  158,  55 
N.  W.  1108,  and  the  court  cited  Colonial  & 
U.  S.  Mortg.  Co.  V.  Stevens,  supra,  with  ap- 
proval, and,  in  commenting  on  this  statute, 
said:  **The  learned  counsel  for  the  respond- 
ente  contends  that,  the  authority  of  a  mar- 
ried woman  to  enter  into  contracts  being 
limited  to  contracts  'respecting  property,' 
this  limitation  should  be  construed  to  mean 
her  separate  property;  but  to  so  construe 
the  limitation  would  require  us  to  interpo- 
late into  the  section  terms  that  are  not  found 
in  the  section,  which  this  court  would  not 
be  authorized  to  do.  It  must  be  presumed 
that.  If  the  legislature  intended  to  so  limit 
the  authority  of  married  women  to  con- 
tract, it  would  have  inserted  such  qualify- 
ing words  into  the  section."  The  statute 
of  California  has  been  for  many  years  the 
same  as  that  quoted  from  North  and  South 

audi  a  lien  must  be  express,  and  tliere  is 
no  reason  for  holding  that  such  a  note  will 
Titiate  a  security  which  refers  to  it  as  de- 
scriptive of  the  debt  secured;  and,  as  the 
intention  of  the  mortgage  is  lawful,  and 
the  lien  on  the  property  is  clearly  defined, 
nothing  more  is  needed  to  bind  the  land. 

A  married  woman's  mortgage  upon  her 
separate  estate,  to  secure  the  payment  of 
her  contract  of  suretyship  for  ner  son,  is 
void,  and  cannot  be  foreclosed  by  an  action 
at  law,  as  such  mortgage  is  not  authorized 
by  a  statute  permitting  her  to  contract  in 
relation  to  her  separate  estate.  Heburn  v. 
Warner,  112  Mass.  271,  17  Am.  Rep.  86. 

However,  such  mortgage  may  be  enforced 
in  equity  against  her  separate  estate,  as  it 
ereated  an  express  charge  thereon.  Ibid. 

But  a  married  woman  cannot  mortgage 
her  proper^  to  secure  the  note  of  one  other 
than  her  husband,  under  statutory  power  to 
purchase  property,  and  make  contracts  and 
be  contracted  wKli  as  to  her  separate  es- 
tote.  Aultman  &  T.  Co.  v.  Gilbert,  28  S. 
C.  303,  5  S.  E.  800;  Sibley  v.  Parks,  28  S. 
G.  607,  6  S.  E.  809. 

So,  a  married  woman  cannot,  by  a  trust 
deed,  charge  her  separate  estate  for  the 
purpose  of  indemnifying  the  surety  on  the 
recognizance  of  her  son,  under  a  statute 
permitting  her  to  contract  in  relation  to 
her  separate  estate.  Chandler  v.  Morgan, 
60  Miss.  471. 

In  an  action  against  a  married  woman 
upon  a  contract  of  suretyship,  there  can 
be  no  recovery  unless  it  appears  that  it 
related  to  her  separate  estate  or  business, 
or  that  she  signed  it  intending  to  bind  her 
individual  proper^  for  its  payment;  and 
such  intent  fs  not  established  by  the  fact 
that,  after  the  execution  of  the  note,  she 
17  LJLA.<N.S.) 


Dakota,  and  the  California  court  has  held 
that  it  authorized  a  contract  of  the  char- 
acter of  the  one  under  consideration  here. 
Marlow  v.  Barlew,  53  Cal.  456;  Goad  v. 
Moulton,  67  Cal.  536,  8  Pac.  63;  Farmers'  ft 
M.  Bank  v.  DeShorb,  137  Cal.  686,  70  Pac. 
771.  The  same  is  true  in  Nevada.  See 
Cartan  v.  David,  18  Nev.  310,  4  Pac.  61. 
In  view  of  the  material  essential  in  which 
our  statute  differs  from  the  statutes  in  Cal- 
ifornia, Nevada,  and  the  Dakotas,  we  feel 
that  the  decisions  from  those  courts  are  not 
in  point  in  this  consideration  further  than 
the  general  reasoning  of  the  cases  might  ap- 
peal to  the  court  as  throwing  light  upon 
the  legislative  intent.  The  two  Dakota 
cases,  however,  admit  that,  if  their  statutes 
read  the  same  as  ours,  their  dedsiona  would 
probably  have  been  different. 

It  is  insisted  by  counsel  that  our  amenda- 
tory statute  must  have  been  taken  from  the 
statute  of  Kansas,  and  that  with  it  we  nec- 
essarily adopted  the  Kansas  construction  as 
embodied  in  Deering  v.  Boyle,  supra;  Sho- 
shone Coimty  V.  Proatt,  11  Idaho,  772,  84 
Pac.  712;  Stein  v.  Morrison,  9  Idaho,  426, 
76  Pac  246.   If  It  were  conceded  that  the 

informed  the  payee  that  the  loan  was  made 
on  her  respfrasibili^  as  surety.  Smith 
Bond.  S6  Neb.  629,  76  N.  W.  1062. 

A  married  woman  is  not  bound  as  a 
surety  upon  a  guardian's  bond,  under  a 
statute  binding  her  by  contracts  made  in 
her  separate  business  or  relating  to  her 
separate  estate,  by  the  fact  that  she  made 
and  annexed  an  affidavit  to  the  bond  to  tlie 
effect  that  she  possessed  enough  estate  to 
make  her  a  sufficient  surefy,  as  that  is  not 
a  sufficient  expression  of  an  Intention  to 
bind  her  separate  estate.  Gosman  v.  Crnger, 
60  N.  Y.  87,  26  Am.  Rep.  141,  affirmed  in 
7  Hun,  60. 

As  the  form  of  the  andertaking  upon  an 
appeal  is  prescribed  by  Code,  and  cannot 
be  altered,  a  married  woman  does  not  be- 
come liable  as  a  surety  thereon,  although 
she  adds  words  thereto  disclosing  an  in- 
tent to  charge  her  separate  estate.  Field 
V.  Leavitt,  6  Jones  &  S.  S37. 

A  married  woman  does  not  charge  her 
separate  estate  upon  her  contract  of  surety- 
ship, by  a  provision  therein  in  which  she 
waived  her  dower  and  homestead  rights,  in 
any  real  estate  appearing  of  record  in  her 
own  name,  as  such  provision  does  not  re- 
fer to  property  belonging  to  her.  Kolin  v. 
Russell,  91  111.  138. 

And  a  married  woman  cannot  charge  her 
separate  estate  by  an  accommodation  in- 
dorsement for  the  benefit  of  one  other  than 
her  husband,  under  a  statute  clothing  her 
with  her  real  and  personal  property,  free 
from  her  husband's  control,  by  an  indorse- 
ment stating  that  she  "charges. her  own,  in- 
dividual, and  separate  estate  for  the  JP^y- 
ment  thereof."  Flanders  v.  Abbey,  6  Bias. 
16,  Fed.  Cas.  No.  4,861. 
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amended  statute  (g  2,  p.  346,  act  March  9, 
1903)  bad  been  taken  from  tbe  Kansas 
Code,  still  there  would  be  this  objection  to 
•  the  adoption  of  the  Kansas  conatmction 
thereof:  The  supreme  court  of  this  state 
has,  through  a  continuous  line  of  deciaions 
for  nearly  twelve  years,  held  tliat,  "in  order 
to  charge  the  separate  property  of  tlie  wife, 
and  render  it  liable  to  levy  and  sale,  it  must 
be  alleged  in  the  complaint,  and  proven, 
that  the  debt  was  incurred  for  the  use  and 
benefit  of  her  separate  property,  or  for  her 
own  use  or  benefit."  Section  2504,  Rev.  Stat. 
1887,  has  lent  a  great  deal  of  force  to  tliat 
<H)nclusion,  and  that  section  stands  to  this 
day  without  amendment.  Notwithstanding 
this  interpretation  of  the  statute  as  it  has 
existed  in  this  state,  the  legislature,  al- 
though meeting  bit>nnia11y,  never  attempted 
in  any  way  to  change  the  rule,  or  announced 
a  different  legislative  intent,  until  the  act 
of  March  9,  1903.  When  it  did  make  a 
change,  it  simply  abrogated  the  statute  pro- 
viding for.a  married  woman  becoming  a  sole 
trader,  and  transferred  the  management  and 
control  and  right  of  disposing  of  her  sepa- 
rate property  from  her  husband  to  her;  and 
that  transfer  of  management,  control,  and 
right  of  disposition  granted  a  concurrent 
and  commensurate  power  and  authority  to 
dispose  of  the  same  and  contract  in  refer- 
ence thereto.  It  is  evident  to  us  that,  had 
the  legislature  desired  to  change  the  rule 
as  previonsly  announced  by  this  court,  and 
grant  the  wife  the  right  to  become  surety 
and  guarantor,  and  to  sign  accommodation 
paper  and  go  bail,  it  would  have  done  so  in 
clear  and  immistakable  terms.  In  other 
words,  the  legislature  would  not  have  limit- 
ed her  right  to  contract  to  those  instances 
merely  which  have  "refennce  to  her  sepa- 
rate property."  As  it  is,  they  have  said, 
in  substance,  that,  "with  reference  to  the 
wife's  separate  property,  she  may  enter  in- 
to contracts  in  like  manner  and  to  the  same 
effect  as  a  married  man  may  in  relation  to 
his  property."  When  the  legislature  said 
tliat  the  contracts  the  wife  can  enter  into 
are  those  "with  reference  to  her  separate 
property,"  it  evidently  intended  to  grant 
her  all  the  ri^ta  and  pririlegee  of  con- 
tracting that  are  necessary  or  essential  to 
the  full  and  complete  enjoyment  of  her  sep- 
arate property,  and  the  right  of  manage- 
ment end  control  and  disposition  of  the 
tame.  On  the  other  hand,  it  dearly  ap- 
pears that,  by  the  use  of  this  modifying 
phrase,  they  did  not  mean  to  extend  her  lia- 
bility on  contracts  beyond  that  which  would 
be  for  her  own  use  or  benefit,  or  in  refer- 
ence to  her  separate  estate. 

It  is  argued,  however,  that  the  execution 
of  a  promissory  note  for  a  third  party  is  a 
contract  with  reference  to  the  wife's  sep- 
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arate  property  for  the  reason  that,  if  she 
should  have  to  pay  it,  she  could  not  do  so 
except  out  of  her  separate  estate.  Tlus,  as 
a  highly  attenuated  theory,  may  have  some 
logic  in  it;  but,  on  the  contrary,  it  contains 
much  fallacy.  A  promissory  note  does  not 
become  property  until  it  is  executed  and  de- 
livered. When  delivered,  it  ia  the  property 
of  the  payee.  It  is  to  be  paid  by  the  mak- 
ers out  of  whatever  property  they  may 
have  at  the  time  of  its  maturity,  or,  in  case 
action  is  instituted  for  its  collection,  out 
of  such  property  as  may  be  reached  by  ex- 
ecution. But  at  the  time  of  the  execution 
of  the  note  the  married  woman  might  not 
have  a  single  dollar's  worth  of  property  in 
existence,  nor  the  expectation  of  anything 
but  her  daily  earnings.  Still  the  person 
taking  the  note  might  rely  upon  her  hon- 
esty and  earning  capacity  for  its  payment, 
and  yet,  contrary  to  expectations,  she 
might  not  have  a  dollar  when  it  becoraee 
due,  and  might  not  thereafter  have  any- 
thing subject '  to  execution.  Now  to  say 
that  this  note  was  executed  witli  reference 
to  her  separate  property  is  too  far  fetched 
to  have  much  application  to  the  considera- 
tion of  this  statute.  Agi^n,  a  married  wom- 
an, who  has  not  a  dollar's  worth  of  pn^- 
erty,  might  execute  a  note  in  payment  of 
her  own  debt,  or  for  goods  and  wares  fur- 
nished directly  to  her,  or  for  the  necessaries 
of  life,  and  where  Uie  property  was  parted 
with  on  the  faith  of  her  promise  to  pay,  the 
contract  would  be  a  binding  and  valid  eon- 
tract  against  her;  hut  it  would  not  be  bind- 
ing merely  because  it  was  a  contract  "with 
reference  to  property,"  but  because  it  is  a 
contract  to  pay  her  own  debt  for  her  own 
use  and  beneflt^  and,  if  she  failed  to  pay  it, 
the  creditor  oould  collect  it  tiy  execution,  if 
she  ever  had  property  subject  to  execution 
that  he  could  reach  before  the  bar  of  the 
statute  of  limitationB  ent  him  off.  Where, 
however,  the  debt  is  not  hers,  and  she  has 
received  none  of  the  consideration  either 
for  her  own  use  or  benefit  or  that  of  her 
separate  estate.  In  order  ftff  the  contract  to 
be  one  "with  reference  to  her  separate 
propnty,"  within  the  purview  of  our  stat- 
ute, the  obligation  as  to  her  must  become 
one  in  rem  whereby  she  creates  a  li«i  or  en- 
cumbrance on  her  separate  property  for  the 
payment  of  the  debt.  In  such  case  the  con- 
tract clearly  becomes  one  with  reference  to 
her  separate  estate  in  so  far  as  it  obligate 
that  estate,  or  any  ^rt  thereof,  for  the 
payment  of  this  specific  obligation. 

The  case  of  Yale  ▼.  Dedercr,  18  K.  Y. 
265,  72  Am.  Dec.  503,  has  perhaps  been  more 
generally  criticized  than  any  other  Ameri- 
can case  in  reference  to  its  holding  on  this 
specific  point,  and  yet  to  ns  its  reasoning 
seems  more  logical  and  sound  than  Uiat 
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contained  in  any  of  the  opinions  that  have 
assumed  to  aritieize  it.  Among  other 
things,  the  court  there  says:  "Can,  then,  the 
prin<up]e  on  which  the  liability  depends  be 
extended  to  eases  of  mere  suretyship  for  the 
hnsband  or  a  stranger  T  It  seems  to  me  it 
cannot.  The  obligation  of  a  surety  in  all 
other  eases  is  held  to  be  atricti  jvria,  and, 
if  his  contract  is  void  at  law,  there  is  no 
liability  in  equity  founded  on  the  considera- 
tion between  the  principal  parties.  .  .  . 
Why  should  a  married  woman  be  made  an 
exception  to  this  nilet  We  are  to  remem- 
ber that  her  oontraet  i»  absolutely  void  at 
law;  and,  when  she  is  a  mere  surety,  there 
is  no  equi^  springing  out  of  the  consider- 
ation. If  the  promise  is  on  her  own  ac- 
count, if  she  or  her  separate  estate  receive 
a  benefit,  equity  will  lay  hold  of  those  dr- 
eomstances,  and  compel  her  property  to  re- 
spond to  the  engagement.  Where  these 
grounds  of  liability  do  not  exist,  there  is  no 
principle  on  which  her  estate  can  be  made 
answerable.  If  we  hold  that  the  signing  of 
a  note  as  surety  brings  a  charge  upon  her 
Mtate,  we  must  go  further  and  hold,  also, 
that  her  guaranty,  lier  indorsement,  her  ac- 
commodation acceptance,  her  bail  bond,  in- 
deed every  conceivable  inetmment  which  she 
may  be  persuaded  to  sign,  for  her  husband 
or  others,  although  absolutely  void  at  law, 
are  so  far  binding  in  equity  as  to  charge 
her  property  with  its  payment.  This  would 
be  a  doctrine  sustained  by  no  sjialogies,  and 
opposed  to  the  soundest  policy.  It  would 
go  far  to  withdraw  those  checks  which  are 
intended  to  preserve  a  wife  from  marital 
influences,  which  may  be,  and  often  are, 
unduly  exerted,  and  yet  baffle  all  detection. 
The  doctrine  that  equity  regards  her  as  a 
feme  sole  in  respect  to  her  separate  estate 
only  admits  that  she  may  dispose  of  such 
estate  with  or  without  [a  written]  consent 
of  her  husband,  and  without  the  solemnities 
which  the  law  in  other  cases  requires.  But 
her  mere  promise  to  pay  money,  as  we 
have  seen,  is  not  of  itself  such  a  disposition. 
Courts  of  equity,  proceeding  in  rem,  will 
take  hold  of  her  estate,  and  appropriate  it 
to  the  payment  of  her  debts.  But,  when 
her  obligation  is  one  of  suretyship  merely, 
she  owes  no  debt  at  law  or  in  equity.  If 
not  at  law,  which  is  very  clear,  then  quite 
as  clearly  not  in  equity." 

It  has  been  urged  that  a  wife,  at  common 
law,  would  be  liable  for  a  debt  like  the  one 
sued  on  here,  and  that,  since  the  statute 
does  not  specifically  prohibit  such  a  con- 
tract, ehe  should  be  held  liable.  We  would 
be  reluctant  to  concede  such  a  doctrine. 
Originally  at  common  law  the  wife  had  no 
separate  estate,  and  could  not  contract. 
Later  the  English  courts  of  chancery, 
through  the  medium  of  trusts,  began  to  rec- 
ognize and  allow  separate  estates  to  be  set- 
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tied  upon  married  women.  Following  the 
allowance  of  such  estates,  the  courts  of 
chancery,  irrespediira  of  tlie  feme  eovert'a 
incapacity  to  contract,  held  that,  where  the 
promise  was  made  with  reference  to  her 
separate  estate,  and  she  had  signified  an  in- 
tention or  desire  to  obligate  lier  estatp 
for  a  debt  wher«  the  benefit  or  considera- 
tion moved  to  her  or  her  estate,  the 
courts  of  chancery  would  decree  the  pay- 
ment of  the  same  out  of  the  separate  estate. 
Controversies,  however,  arose  not  infre- 
quently as  to  whether  such  obligation 
dhould  be  paid  out  of  the  separate  estate 
that  the  feme  covert  had  at  the  time  the 
debt  was  contracted  ami  of  the  promise  to 
pay,  or  whether  it  could  be  made  out  of 
estate  eoming  to  her  after  the  obligation 
was  incurred.  Pike  v.  Fitzgibbon,  L.  R.  17 
Ch.  Div.  464,  6  English  Ruling  Gases,  66. 
An  examination  of  the  English  cases  on  this 
subject  discloses  that,  with  a  very  few  ex- 
ceptions, they  were  cases  where  the  debt 
was  contracted  by  the  wife  fw  her  sepa- 
rate use  and  benefit,  or  her  separate  estate, 
or  in  reference  thereto.  It  will  also  be 
seen,  on  a  perusal  of  those  eases,  that  there 
was  no  unanimity  of  opinion  as  to  the  true 
principle  to  be  applied,  and  ^at  such  emi- 
nent English  chancellors  and  jurists  as 
Lords  Hardwicke,  Thurlow,  Bathurst,  Al- 
vanley,  Rosslyn,  and  Eldon  frequently  dis- 
agreed as  to  the  true  principle  upon  which 
such  decrees  rested,  and  as  to  the  facts 
under  which  that  principle,  whatever  it  was, 
should  be  applied.  As  late  as  1873  in  Lon- 
don Chartered  Bank  v.  Lempriere,  42  L.  J. 
P.  a  N.  S.  49,  21  English  Buling  Cases,, 
658,  on  an  appeal  from  the  supreme  court 
of  the  colony  of  Victoria,  the  court  bad 
under  consideration  the  diaracter  of  the 
"engagement"  for  which  a  wife's  separate 
property  would  be  held  In  equity.  The  di- 
versity of  opinion  as  to  the  extent  of  such 
liability  ia  disclosed  by  a  quotation  in  the 
hitter  case  from  Johnson  v.  Gallagher,  30 
L.  J.  Cb.  K.  S.  298,  wherein  the  lord  jus- 
tice said:  "I  am  not  prepared,  however,  to 
go  to  the  lengUi  of  saying  that  the  separate 
estate  will,  in  all  caa<>.8,  be  affected  by  a 
in^re  general  engagement.  The  cases  of 
Jones  T.  Harris,  9  Ves.  Jr.  493,  and  Agui- 
Ur  v.  Aguilar,  6  Bladd.  Ch.  414,  show  that 
the  engagement  which,  if  the  married  wom- 
an was  a  feme  eole,  the  law  would  create 
for  repayment  of  the  consideration  of  a  void 
annuity,  would  not  affect  the  separate  es- 
tate. It  seems  to  follow  that,  to  affect  the 
separate  estate,  there  must  be  something 
more  than  the  mere  obligation  which  the 
law  would  create  in  the  case  of  a  single 
woman.  What  that  something  more  may 
be  must,  I  think,  depend  in  each  case  upon 
the  circumstances.  What  might  affect  the 
separate  estate  in  the  case  of  a.manied 
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woman  living  separate  from  her  husband 
might  not,  aa  I  apprehend,  affect  it  in  the 
case  of  a  married  woman  living  with  her 
husband.  What  might  bind  the  separate 
estate,  if  the  credit  be  given  to  the  married 
woman,  would  not,  as  I  conceive,  bind  it 
if  the  credit  be  not  so  given."  The  London 
Chartered  Bank  Case  was  cited  and  dis- 
tinguished in  Pike  t.  Fitzgibbon,  supra, 
wherein  it  was  expressly  admitted  that 
there  could  be  no  liability  against  a  married 
woman  at  common  law,  and  the  relief  there 
was  granted  upon  the  theory  of  a  "promise" 
rather  than  that  of  a  "contract."  It  will  also 
be  noticed  that  the  principle  which  has  been 
kept  uppermost  was  that  the  wife  received 
the  consideration  for  the  "promise,"  or  that 
it  inured  to  the  use  and  benefit  of  her  sepa- 
rate estate.  In  practically  every  instance 
where  a  decree  has  been  allowed  against  her 
estate  it  has  been  upon  the  theory— if  not 
express,  then  implied — that  the  obligation 
was  one  incurred  'Srith  reference  to  her 
separate  estate  or  property."  For  interest- 
ing American  reviews  of  the  English  author- 
ities on  this  subject,  see  Ewing  t.  Smith,  3 
DeaauBs.  Eq.  417,  5  Am.  Dec.  557 ;  Jaques  v. 
Methodist  Episcopal  Church,  17  Johns.  548. 
8  Am.  Dec.  447;  Yale  v.  Dederer,  18  N.  Y. 
265,  72  Am.  Dec.  503;  Yale  t.  Dederer,  23 
N.  Y,  450,  78  Am.  Dec.  216;  Qirtau  v. 
David,  18  Nev.  810,  4  Pae.  61. 

We  conclude  that  the  action  of  the  trinl 
court  in  ntering  judgment  in  favor  of  the  de- 
fendant Bowers,  and  in  denying  the  motion, 
was  correct,  and  the  same  is  hereby  af- 
firmed, costs  awarded  in  favor  of  respond- 
ent. 

Stewart,  J.,  concurs, 

Salllran,  J.,  ooncnrring: 

I  concur  in  the  conclusion  reached,  for,  as 
I  view  this  ease,  the  former  opinion  ren- 
dered by  a  divided  court  is  the  law  of  the 
case  on  the  questions  decided  by  my  asso- 
ciates on  this  appeal.  For  that  reason,  it 
is  not  necessary  for  me  to  express  my  views 
of  the  questions  decided  on  this  appeaL 
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BOWMAN  DAIRY  COMPANY,  PUT.  In  Err. 

(234  HI.  204.  84  N.  E.  918.) 

Police  power  —  capacity  of  marked 
cans. 

1.  Imposing  a  penalty  on  a  milk  dealer 
for  having  in  possession,  with  intent  to 
use  them,  any  bottle  or  Jar  of  Iflss  capacity 
17  L.RJL(N.S.) 


than  is  marked  on  it,  fa  a  valid  exercise 
of  the  police  power,  and  does  not  unconsti- 
tutionally  deprive  him  of  his  property 
rights. 

Class  legislation  —  regulation  of  milk 
Jars. 

2.  An  ordinance  imposing  a  penalty  on  all 
who  sell  milk  or  cream  in  glass  jars,  for 
having  in  possession,  with  intent  to  use 
tbem,  jars  of  leas  capacity  than  they  pur- 
port to  contain,  is  not  special  l^slation. 
although  it  does  not  apply  to  all  milk  deal- 
ers, or  to  all  perscns  who  vend  substances 
in  liquid  form. 

Property   vltlbtm  ^  reqolrlnff  apodal 
milk  Jars. 

3.  Requiring  milk  dealers  indelibly  to 
indicate  their  capacity  upon  glass  jars 
which  contain  the  milk  sold  does  not  un- 
constitutifmally  deprive  them  of  their  prop- 
erty in  the  old  jars. 

Pndiiblted  measures  —  int«nt  —  IlablU- 

ty. 

4.  One  having  in  possession  for  use  glass 
Jars  for  the  sale  of  milk  of  less  capacity 
than  is  indicated  upon  them  cannot  escape 
the  penalty  imposed  by  ordinance  there'or,  by 
showing  that  he  had  not  Informed  himself 
as  to  Uieir  capacity. 

(April  23,  11H)8.) 

ERROR  to  the  Municipal  Court  of  Oiicago 
to  review  a  judgment  ocmvicting  de- 
fendant of  having  in  possession  milk  bottles 
of  less  than  their  purported  capacity,  in  tIo- 
lation  of  a  munidpal  ordinance.  Affirmed. 

Statement  by  Hand,  Ch.  J.t 

This  was  an  action  of  debt  commenced  in 
the  municipal  court  of  the  city  of  Chicago 
against  the  Bowman  Dairy  Company  to  re- 
cover the  penalty  imposed  by  §  2479,  Rev. 
Mun.  Code  Chicago  1906,  as  amended  June 
11,  1906,  and  September  3,  1907,  for  having 
in  its  possession  bottles  fOr  the  purpose  ai 
containing  milk  or  cream  to  be  sold,  or  of- 
fered for  sale,  of  l«s  capacity  than  said 
bottles  purported  to  contain;  which  section 
of  said  ordinance  provides:  (1)  No  person 
or  corporation  shall,  after  October  1,  1907, 
sell  or  offer  for  sale  within  the  city  of  Chi- 
cago any  milk  or  cream  in  bottles  or  in 

Note.  —  The  question  of  the  validity  of 
police  regulations  requiring  the  labeling  of 
articles  of  commerce  is  discussed  in  the  case 
note  to  Ex  parte  Hayden,  1  L.R.A.(N.S.) 
184.  Since  the  date  of  that  note  it  has 
been  held  in  Ex  parte  Dietrich,  140  Cat. 
104,  6  UR.A.(N.S.)  873,  84  Pac.  770,  that 
a  statute  requiring  the  marking  of  small 
packages  of  butter  intended  for  sale,  with 
their  weight  in  figures  not  less  than  one 
quarter  «  an  inch  high,  was  an  uncon- 
stitutional interference  with  liberty  and 
property  ri^ts,  and  not  a  Intimate  exer- 
cite  of  the  police  power. 
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gtaaa  jars  unless  each  of  said  bottles  or 
glass  jars  in  which  said  milk  or  cream  is 
sold  or  offered  for  sale  shell  have'  blown  into 
it,  or  otherwise  indelibly  and  permanently 
indicated  thereon,  in  a  legible  and  conspic- 
uous manner,  the  capacity  thereof;  (2)  the 
inspector  of  weights  and  measures  of  the 
city  of  Chicago  shall  have  the  right,  at  any 
time,  to  examine  any  bottle  or  glass  jar 
in  which  milk  or  cream  is  sold  or  offered 
for  sale  in  the  city  of  Chicago,  or  which  is 
used  by  any  person  or  corporation  for  ihe 
purpose  of  containing  milk  or  cream  to  he 
sold  or  offered  for  sale,  in  order  to  ascer- 
tain whether  such  bottle  or  jar  is  of  a  ca- 
pacity less  than  that  which  it  purports  lo 
be;  (3)  and,  if  any  such  bottle  or  jar  is 
of  a  less  capacity  than  that  which  it  pur- 
ports to  be,  or  if  any  such  bottle  or  jar 
shall  not  have  blown  into  it,  or  otherwise 
indelibly  and  permanently  indicated  thereon, 
in  a  legible  and  conspicuous  manner,  its  ca- 
pacity, as  aforesaid,  the  person  or  corpora- 
tion selling  or  offering  for  sale  milk  or 
cream  in  any  such  bottle  or  jar,  or  haTing 
in  his  or  its  possession  any  such  bottle  or 
jar  to  be  used,  or  which  has  been  used,  for 
the  purpose  of  containing  milk  or  cream  to 
be  sold  or  offered  for  sale  In  said  city  of 
Chicago,  shall  be  fined  not  less  than  $6  nor 
more  than  $100  for  each  offense;  (4)  each 
and  every  bottle  or  glass  jar  found  in  the 
possession  of  any  person  or  corporation 
used,  or  to  be  used,  or  which  has  been  used, 
by  such  person  or  corporation  for  the  pur- 
pose of  containing  milk  or  cream  to  be  sold 
or  offered  for  sale  in  the  city  of  Chicago, 
which  shall  he  found  to  be  of  a  leas  capaci- 
ty than  that  blown  into  the  same,  or  other- 
wise so  indelibly  and  permanently  indicated 
thereon,  or  which  shall  not  have  blown  in- 
to it,  or  otherwise  indelibly  and  permanent- 
ly indicated  thereon,  in  a  legible  and  con- 
spicuous manner,  the  capacity,  as  aforesaid, 
shall  constitute  a  separate  and  distinct  of- 
fense on  the  part  of  such  person  or  eorpo- 
ration. 

The  defendant  was  charged  with  having 
in  its  possession,  in  the  city  of  Chicago,  on 
the  25th  day  of  November,  1907,  one  glass 
bottle  which  purported  to  contain  1  quart, 
but  the  capacity  of  which  was  less  than  1 
quart,  and  at  the  same  time  and  place  with 
having  in  its  possession  two  glass  bottles 
which  purported  to  contain  1  pint  each,  but 
the  capacity  of  each  of  which  bottles  was 
less  than  1  pint;  and  that  the  defendant, 
at  said  time  and  place,  was  using  each  of 
said  bottles,  and  intended  to  use  each  of 
said  bottles,  for  the  purpose  of  holding  or 
containing  milk  or  cream  which  defendant 
had  sold,  or  was  offering  for  sale,  or  in- 
tending; to  sell,  in  the  city  of  Chicago.  The 
17L.Tl.A.(N.S.) 


defendant,  on  being  served  with  process,  ap- 
peared and  pleaded  not  guilty. 

It  appeared  from  tL^  evidenoa  that  the 
defendant  was  engaged  In  the  business  of 
handling  milk  and  cream  in  the  city  of  Chi- 
cago; that  two  deputy  city  inspectors  of 
weights  and  measures,  on  the  25th  day  of 
N^ovember,  1907,  called  at  the  business  place 
of  the  defendant  in  the  city  of  Chicago  and 
stated  to  its  manager  that  they  were  from 
the  city  sealer's  oHice  and  that  they  wanted 
to  test  some  of  the  bottles  that  were  in  usv 
by  the  defendant;  that  the  manager  sent 
an  assistant  for  bottles,  who  returned  with 
a  number  of  pint  and  quart  bottles;  that 
the  inspectors  tested  said  bottles  in  the 
presence  of  the  manager  and  found  several 
of  them  to  hold  less  in  amount  than  was  in- 
dicated upon  the  outside  of  the  bottles. 

The  defendant,  at  the  close  of  all  the  evi- 
dence, moved  the  court  to  find  the  defend- 
ant not  guilty,  and  to  dismiss  the  case,  which 
motion  the  court  overruled,  and,  without 
the  intervention  of  a  jury,  rendered  a  judg- 
ment against  the  defendant  on  the  three 
charges  for  $150  and  costs  of  suit,  and  the 
defendant  has  sued  out  this  writ  of  error. 

Messrs.  RItslier,  Montgomery,  Hart,  A 
Abbott,  for  plaintiff  in  error: 

Under  the  ordinance,  a  special  burden  ia 
placed  upon  such  dealers  in  milk  and  cream 
as  elect  to  retail  their  wares  in  bottles  or 
glass  jara, 

Hihbard  v.  Chicago,  178  HI.  98,  40  LJI.A. 
621,  60  N.  E.  256;  People  v.  Steele,  231 
III.  340,  14  L.R.A.(N.S.)  861,  121  Am.  St. 
Rep.  321,  83  N.  E.  236;  Pierce  v.  Dilling- 
ham, 203  111.  164,  62  L.R.A.  888,  67  N.  £. 
846;  Bailey  v.  People,  190  111.  35,  S4  L.R.A. 
838,  83  Am.  St.  Rep.  116,  60  N.  E.  98; 
Gillespie  t.  People,  188  XU.  185,  52  L.B.A. 
283,  80  Am.  St.  Rep.  176,  68  N.  E.  1007; 
Eden  v.  People,  161  111.  308,  32  L.R.A.  669, 
52  Am.  St.  Rep.  366,  48  N.  E.  1108;  Pierce 
V.  Aurora,  81  111.  App.  670;  Starne  v.  Peo- 
ple, 222  111.  194,  113  Am.  St.  Rep.  889,  78 
N.  B.  61. 

The  ordinance  is  void  because  It  permits 
the  inspector  of  wei^ts  and  measures  to 
examine  any  bottle  or  Jar  in  which  milk 
or  cream  is  sold  or  offered  for  sale  in  the 
city  of  Chicago. 

Cooley,  Const.  LIm.  p.  866]  Sullivan  v. 
Oneida.  61  III.  242. 

The  ordinance  deprived  the  defendant  of 
property,  without  due  process  of  law. 

Wynehamer  v.  People,  13  N.  Y.  878; 
Baldwin  v.  Smith,  82  HI.  166. 

The  ordinance  is  unreasonable, 

Tugman  V.Chicago,  78  III.  407;  Chicago  v. 
Netcher,  183  III.  111.  48  L.R.A.  261,  75  Am. 
St.  Rep.  93,  55  N.  E.  707. 
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Mr.  Henry  M.  Sellgman,  with  Mr. 
Geor^  H.  White,  for  defendant  in  error: 

The  ordinance  properly  comes  within  the 
police  power  of  the  city. 

1  Starr  &  C.  Anno.  Stat.  1896,  §  1,  art. 
5,  Cities  &  Villages  Act,  fTI  50,  53-56,  66, 
96;  Brannon,  14th  Amer.d.  pp.  167-170; 
Uarbier  v.  Connolly,  113  U,  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357;  Tiedeman,  Pol. 
Power,  §  89,  p.  208;  Dill.  Mun.  Corp.  §  233; 
McQuiUin,  Mun.  Ord.  §S  484,  485;  Peo- 
ple V.  Wagner,  86  Mich.  594,  13  L.R.A.  286, 
24  Am.  St.  Rep.  141,  49  N.  W.  609;  Savan- 
na V.  Robinson,  81  111.  App.  471;  Freund. 
Pol.  Power,  §  274;  Hawthorn  v.  People,  109 
in.  302,  50  Am.  Rep.  610;  Thompson  v 
District  of  Columbia,  21  App.  D.  C  395; 
Guillotte  V.  New  Orleans,  12  Ia.  Ann.  432; 
State  T.  Tyson,  111  N.  C.  687,  16  S.  E.  238; 
Turner  v.  State,  65  Md.  240;  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  919;  30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  454;  Pittsburg  &  S.Goal 
Co.  V.  Louisiana,  156  U.  S.  590,  39  L.  ed. 
644,  5  Inters.  Com.  Rep.  18,  15  Sup.  Ct.  Rep. 
469;  Sylvester  Coal  Co.  y.  St.  Louis,  130 
Mo.  323,  51  Am.  St.  Rep.  566,  32  S.  W. 
649;  Stokes  v.  New  York,  14  Wend.  87; 
McPherson  v.  Chebanse,  114  111.  46,  55  Am. 
Rep.  857,  28  N.  E.  464;  Chicago  T.  Gun- 
ning System,  214  111.  628,  70  L.R.A.  230, 
73  N.  E.  1035;  Gundling  v.  Chicago.  176 
ni.  340,  48  L.R.A.  230,  52  N.  E.  44;  Booth 
V.  People,  186  III.  43,  50  L.RJi.  762,  78 
Am.  St.  Rep.  229,  57  N.  E.  798;  Price  v. 
People,  193  111.  114,  55  L.R.A.  688,  86  Am. 
St.  Rep.  306,  61  N.  E.  844;  Boston  Beer  Co. 
T.  Massachusetts,  97  U.  S.  33,  24  L.  ed.  992; 
Leisy  v.  Hardin,  135  U.  S.  128,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681;  Powell  v.  Pennsylvania,  127  U. 
S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1257;  SUte  v.  Dupaquier,  46  La.  Ann.  577, 
26  L.RA.  162,  49  Am.  St.  Rep.  334,  16  So. 
602. 

An  ordinance  which  operates  alike  on  all 
persons  similarly  situated  is  not  class  leg- 
islation, and  is  not  unreasonable. 

Hawthorn  v.  People,  supra;  Kettles  v. 
People,  221  III.  232.  77  N.  E.  472;  Erford  v. 
Peoria,  229  III.  553,  82  N.  E.  374;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Wallace,  136  111. 
91,  11  L.R.A.  787,  26  N.  E.  493;  St.  Charles 
V.  Eisner.  155  Mo.  671,  58  S.  W.  291;  Mc- 
QuiUin, Mun.  Ord.  §  193;  State  t.  Bishop, 
128  Mo.  373,  29  L.R.A.  200,  49  Am.  St.  Rep. 
569,  31  S.  W.  9;  Soon  Hing  v.  Crowley,  113 
U.  S.  703,  2S  L.  ed.  1145,  6  Sup.  Ct.  Rep. 
730;  Des  Moines  v.  Keller,  116  Iowa,  648, 
57  L.R.A.  243,  93  Am.  St.  Rep.  268,  88  N.  W. 
827;  O'Maley  t.  Freeport,  96  Pa.  24,  43  Am. 
Rep.  627. 

Where  axpress  authority  to  legislate  is 
given,  the  question  of  reasonableness  of  the 
ordinance  does  not  apply. 
17  L.RJl.(N.S.) 


McQuiUin,  Mun.  Ord.  §  181 ;  Shea  Mun- 
cie,  148  Ind.  14,  46  N.  E.  138;  Peopte  t. 
Armstrong,  73  Mich.  288,  2  LJLA.  721,  le 
Am.  St.  Rep.  S78,  41  N.  W.  276;  A  Coal- 
Float  T.  JeffersonviUe,  112  Ind.  16.  13  K.  E. 
116;  People  t.  Wagner,  86  Mich.  594,  tA 
L.R.A.  286,  24  Am.  St.  Rep.  141,  49  N.  W. 
609. 

The  evidence  as  to  intention  was  properly 

excluded. 

Thompson  t.  District  of  Columbia,  21 
App.  D.  C.  404;  New  York  T.  Hewitt,  91 
App.  DiT.  445,  86  N.  Y.  Supp.  832;  Peters- 
burg T.  Whltnaek,  48  Bl.  App.  663. 

Hand,  Ch.  J.,  delivered  the  f>pinion  ot 

the  court: 

It  is  contended  by  the  defendant  that 
the  ordinance  for  a  violation  of  which  it 
was  convicted  is  unconstitutional  in  this: 
That  it  deprives  it  of  its  property  without 
due  process  of  law,  and  ia  spedal  legisla- 
tion. 

We  think  the  ordinance  can  be  sustained 
as  an  exercise  of  the  police  power  of  the 
city  of  Chicago.  The  police  power  is  said 
to  be  an  attribute  of  sovereignty,  and  to 
exist  without  any  reservation  in  the  Con- 
stitution, and  to  be  founded  upon  the  duty 
of  the  state  to  protect  its  citizens  and  to 
provide  for  the  safety  and  good  order  of 
Bodety.  22  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  918.  In  Uawthorn  v.  People,  109  111.  302, 
60  Am.  Rep.  610,  it  was  held  that  the  stat- 
ute requiring  the  Operators  of  butter  and 
cheese  factories  on  the  co-operative  plan 
to  give  bonds  to  protect  their  patrons  wsa 
valid,  as  a  proper  exercise  of  the  police  pow- 
er of  the  state;  and,  in  McPherson  v.  Che- 
banse, 114  III.  46,  56  Am.  Rep.  857>  28  N. 
E.  454,  that  an  ordinance  prohibiting  per- 
sons from  keeping  open  their  places  of  busi- 
ness in  a  city  or  village  for  the  purpose 
of  vending  goods,  wares,  and  merchandise 
on  Sunday  was  a  proper  exercise  of  the  po- 
lice power  of  such  city  or  village;  and,  in 
Booth  V.  People,  186  lU.  43.  50  L.R.A.  762. 
78  Am.  St.  Rep.  229,  67  N.  E.  798.  that 
§  130,  chap.  38,  Crim.  Code,  which  declares 
grain-option  contracts  to  be  gambling  con- 
tracts, was  a  valid  police  regulation  and 
sustainable  as  such;  and  in  Chicago  y.  Gun- 
ning System,  214  III.  628,  on  page  636,  70 
L.R.A.  230,  73  N.  E.  1035,  it  was  said:  "The 
police  power  of  the  state  is  that  inherent 
or  plenary  power  which  enables  the  state 
to  prohibit  all  things  hurtful  to  the  comfort, 
safety,  and  welfare  of  society,  and  may  be 
termed  'the  law  of  overruling  necessity.' 
Lake  View  v.  Rose  Hill  Cemetery  Co.  70 
lU.  191,  22  Am.  Rep.  71;  Wabash,  St.  L. 
&  P.  R.  Co.  v.  People,  105  111.  236.  Any- 
thing which  is  hurtful  to  the  public  inter- 
est is  subject  to  the  police  power,  and  may 
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be  TMtraised  or  proUUted  in  the  exerdse 
of  that  power.  Dunne  v.  People,  94  JIl. 
180.  34  Am.  Bep.  218;  Cole  T.  Hall,  103 
III.  80;  Harmon  t.  Gliicago,  110  HI.  400, 
51  Am.  Sep.  698.  All  rights,  whether  ten- 
able or  tmtenabla,  are  held  snbject  to  this 
poliee  power.  Northweatent  ITertiluing  Co. 
V.  Hyde  Park,  70  III.  684.'*  In  People  v. 
Wagner.  86  Mich.  694,  18  luItA.  286.  24 
Am.  St.  Sep.  141,  49  N.  W.  609,  an  oidi- 
nance  providing  that  all  bread  mannfactured 
by  the  balcers  of  tin  eity  of  Detroit  for  sate 
slMMild  be  made  into  loaves  of  1,  2,  and  4 
pounds'  weight  was  held  to  be  a  valid  exer- 
cise of  the  police  power.  The  court,  on 
page  600  of  86  Ifich.,  said:  "The  police 
power  of  a  state  is  not  confined  to  regula- 
tions looking  to  the  preservation  of  life, 
health,  good  order,  and  decency.  Laws  pro- 
viding for  the  detection  and  prevention  of 
imposition  and  fraud,  as  a  genera]  propo> 
sition,  are  free  from  constitutional  ohjeo- 
ti<m.  Tiedeman,  Pol.  Power,  |  80,  p.  208.'* 
And  in  Hawthorn  v.  People,  109  111.  on 
|Mge  811.  SO  Am.  Bep.  610.  the  eourt,  In 
diseus^ng  the  question  whether  the  stat- 
ute then  under  eondderatioa  fell  within 
the  exerdse  of  the  police  power  of  the 
HUte.  said:  "U  is  said  that  this  is  not  a 
police  regulation.  That  may  be  true  if 
the  term  were  confined  merely  to  the  pro- 
tection of  Uie  health  and  morals  of  the 
people.  The  terra  has  a  much  more  compre- 
hensive meaning.  It  haa  been  defined  to 
be,  the  regulation  and '  government  of  a 
oountry  or  dty,  so  far  as  it  regards  its  in- 
habitants;' also,  'the  laws,  ordinances,  and 
other  measures  which  require  the  citizens  to 
exercise  their  rights  in  a  particular  form.' 
It  is  true  there  are  other  and  more  limited 
meanings  of  the  word,  and,  when  it  is  said 
that  there  are  other  limits  to  its  exercise 
tluui  the  Constitution^  it  has  reference  to  the 
more  restricted  meaning  of  the  term.  When 
exercised  by  the  legislature  in  its  more 
comprehensive  sense,  in  the  passage  of  laws 
for  theprotectionof  life,  liberty,  and  proper- 
ty, or  laws  for  the  general  welfare,  the  only 
limitations  to  restrain  its  action  must  be 
found  in  the  Constitution.  This,  in  the  lar- 
f;er  sense,  is  an  exercise  of  the  police  pow- 
er by  the  general  aasembly,  and  falls  fully 
within  legislative  power,  and  sustains  the 
enactment  under  consideration."  And,  un- 
der the  police  power  of  the  state,  it  is  held 
"weights  and  measures  are  established." 
Cooley,  Const.  Lim.  2d  ed.  p.  596;  State  v. 
Wilson,  61  Kan.  32,  47  L.R.A.  71,  68  Pac. 
981.  It  is  said  the  police  power  of  the  state 
may,  in  the  absence  of  any  constitutional 
restrleUone  upon  the  subject,  he  delegated 
to  the  various  municipalities  throughout 
the  state,  to  be  exercised  by  tiiem  within 
17L.R.A.{N.S.) 


the  corporate  limits.  28  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  019. 

Milk  and  eream  are  articles  of  genera> 
coDBumptifm.  They  are  usually  sold  by  the 
pint  or  quart,  and,  while  each  transaction 
involves  but  a  few  cents,  the  number  of 
such  transactions  in  a  large  eity  like  Chica- 
go da(Iy  reaches  a  lai:ge  sum.  The  oppor- 
tunities for  fraud  in  t^eir  sale  are  great, 
and  the  ordinary  legal  remedy  afforded  the 
individual  consumer  to  protect  himself 
against  fraud  or  deceit  is  wholly  inadequate. 
Clearly,  therefore,  an  ordinance  like  the  one 
under  eonsidenition  is  valid,  and  is  not  ob- 
noxious to  any  of  the  provisions  of  the 
state  or  national  Constitution. 

Neither  does  the  fact,  we  think,  that  tlie 
ordinance  does  not  apply  to  all  persons  who 
vend  substances  in  liquid  form,  or  to  all 
persons  who  engage  in  the  business  of  sell- 
ing milk  or  cream  in  the  eity  of  Chicago, 
make  the  ordinance  void  as  special  legis- 
lation. The  ordinance,  as  framed,  applies 
to  all  persons  who  sell  milk  or  eream  in  hot- 
ties  or  glass  jars  in  the  eity  of  Chicago,  and 
in  the  fullest  sense  is  general  in  its  terms. 
In  Hawthorn  v.  People,  109  111.,  on  page  311 
50  Am.  Bep.  610,  it  was  said:  *lt  [the  sUt- 
ute]  embraces  all  persons  in  the  state  simi- 
larly engaged.  If  all  laws  were  held  ancon- 
stitutional  because  they  did  not  embrace  all 
persons,  few  would  stand  the  test.  .  .  . 
A  law  is  general,  not  because  it  embraces  all 
of  tlw  governed,  but  that  it  may.  from  ita 
terms,  when  many  are  embraced  in  its  pro- 
visions, and  all  others  may  be  when  they 
occupy  the  positiim  of  those  who  are  em- 
braced." And  in  Gundling  v.  Chicago,  17ff 
III.  340,  48  LJL.A.  830,  62  N.  E.  44,  it  wns 
held  that  the  eity  council  of  Chicago  might 
pass  an  ordinance  regulating  the  sale  of 
cigarettes  under  the  exercise  of  its  poliee^ 
power,  and  that  the  ordinance  was  not  void 
as  special  legislatioa  by  reason  of  the  faot 
that  it  did  not  require  a  license  to  sell  to- 
bacco in  all  its  forms  in  said  city,  but  suh- 
jncted  only  tobacco  to  regulation  put  up  in 
the  form  of  cigarettes. 

It  is  also  urged  that  the  defendant  is  de- 
prived of  its  property  in  tlie  bottles  which 
it  had  on  hand  at  the  time  the  ordinance 
went  into  effect  on  October  1.  1907.  The 
exerciae  of  the  police  power  differs  front  the 
exercise  of  the  right  of  eminent  domain. 
Under  the  right  of  eminent  domain,  property 
cannot  be  taken  or  damaged  without  com- 
pensation; but,  under  the  police  power,  it 
may  be  destroyed,  and  the  owner  left  reme- 
diless. 22  Am.  &  Kng.  Enc.  Law,  2d  ed.  p. 
916.  In  the  Booth  Case,  on  page  48  of  186 
111.,  it  was  said:  "In  the  exercise  of  this 
power  the  general  assembly  may,  by  valid 
enactments,  e.,  'dne  process  of  law,'  pro- 
hibit all  things  hnrtfnl  to  the  comfort,  safe- 


Digitized  by 


Google 


«88 


ILLINOIS  SUPREME  COUST. 


ty,  and  welfare  of  aodety,  even  though  the 
prohibition  invade  the  right  of  liberty  or 
property  of  an  individual.  18  Am.  &  Eng. 
Enc.  Law,  pp.  739,  740;  Lake  View  v.  Rok 
Hill  Cemetery  Co.  70  III.  191,  22  Am.  Rep. 
71.  ...  It  is  not  without  the  power  of 
the  general  aisembly,  in  the  proper  exerciie 
of  the  police  power,  by  an  enactment  other- 
wise valid,  to  declare  that  unlawful  which 
was  theretofore  lawful,  even  if  the  act  bo 
condemned  be  an  attribute  of  the  rig^t  of 
liberty  or  property  guaranteed  to  the  citi- 
zen by  the  constitutional  provieions  under 
consideration." 

■It  is  also  said  that  the  evidence  does  not 
show  that  the  defendant  knowingly  had 
bottles  in  its  possession  which  had  less  ca- 
pacity than  the  amount  indicated  on  their 
outside.  The  evidence  showed  the  defend- 
ant had  bottles  for  use  in  its  business  in 
its  possession  which  held  less  than  the  mark- 
ings on  the  outside  showed  they  would  hold. 
This  proof  was  sufficient  to  show  a  violation 
of  the  ordinance,  and  the  defendant  could 
not  excuse  itself  by  saying  that  it  had  neg- 
lected to  inform  itself  of  the  size  of  the 
bottles  which  it  had  in  its  possession. 

The  defendant  has  urged  other  reasons 
for  a  reversal,  but  we  think  them  without 
force. 

The  judgment  of  the  Municipal  Court  of 
Chicago  will  be  affirmed. 

Petition  for  rehearing  denied  June  4, 1908. 


KENTUOKT  OOVRT  OF  APPBAIiS. 
WOLFE  COUNTY  et  aL,  Appta, 

V. 

T.  H.  BECKETT  et  aL 
(—  Ey.  —,  100  a  W.  447.) 

Tax  —  oil  and  gM  wells. 

1.  The  property  held  under  an  oil  and 
gas  lease  which  vesta  in  the  lessee  all  the 
property  rights  to  the  oil  and  gas  that 
may  be  found  in  paying  quantities  on  the 
premises  is  taxable  to  the  lessee  under  stat- 
utes taxing  all  real  and  personal  property 
within  the  state,  and  making  it  the  duty  of 
persons  owning  any  oil  or  gas  privileges  by 
lease  or  otherwise  to  list  them  for  taxation. 
Same  —  renltient  owners. 

2.  A  statute  making  it  the  duty>  under 
penalty,  of  all  persons  owning  any  oil  or 
gas  privileges  other  than  In  the  county  In 
which  the  owners  reside,  to  list  the  proper- 
ty for  taxation  in  the  county  where  situated 
at  the  same  time  and  in  the  same  manner 
as  is  now  required  by  law  of  resident  own 
ers,  applies  alike  to  owners  of  such  prop- 
erty whether  resident  or  nonresident. 
17r..R.A.(N.S.) 


Same  —  landowners  —  interest  —  deduc- 
tion. 

3.  The  owner  of  an  oil  and  gas  lease 
which  requires  him  to  deliver  one  eighth 
of  the  product  of  the  wells  to  the  owner  of 
the  land  may  deduct  the  value  of  such  por- 
tion from  that  of  the  whole  privil^a^  la 
listing  his  interest  for  taxation. 

(November  20,  1907.) 

APPEAL  by  defendants  from  a  Jndgmeat 
of  the  Circuit  Court  for  Wolfe  County 
in  favor  of  petitioners  in  a  proceeding  to  set 
aside  the  proceedings  of  the  Board  of  Super- 
visors and  establish  those  of  assessors  upon 
an  appeal  from  the  action  of  those  officials 
fixing  the  value  of  certain  oil  and  gas  leases 
for  purposes  of  taxation.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  G.  B.  Stamper  and  8.  Q.  Sam- 
ple for  appellants. 

Messrs.  Folks  ft  Hovermale  and  Oonr- 
ley,  Bedwlne,  ft  Gonrley  for  appellees. 

Clay,  C,  delivered  the  opinion  of  the 
court: 

Appellee  T,  M.  Beckett  listed  for  tax- 
ation in  Wolfe  county  for  the  year  1907, 
along  with  other  property,  property  of  the 
value  of  91)000  under  th«  items,  *%team 


Case  Note,  -» Intereat  of  otw  other  than 
the  otcfter  of  the  moU  its  mineral  Cit 
situ  am  independent  oubiect  of  taxo- 

Uon. 

Cases  like  Bakenfleld  ft  F.  Oil  Go.  t. 

Kern  County.  144  Cal.  148,  77  Pae.  802, 

involving  the  question  whether  the  posses- 
sory right  to  a  mining  claim  on  public  lands 
is  subject  to  taxation,  are  not  within  tlie 
scope  of  this  note.  In'  many  of  the  cases 
cited  in  the  note  the  ultimate  question  as 
to  the  separate  liability  of  the  interest  in 
the  mineral  to  taxation  apart  from  the  soil 
depended  upon  the  question  whether  the 
particular  instrument  by  which  such  right 
was  created  was  to  be  regarded  as  a  con- 
veyance of  mineral  in  titu,  operating  to 
dissever  the  fee  in  the  mineral  from  the  fee 
in  the  soil,  or  a  mere  lease  or  executory 
contract  creating  at  most  only  a  chattel 
real,  and  not  a  new  estate  in  realty.  The 
character  and  terms  of  the  instruments  con- 
strued in  some  of  these  cases  are  shown  in 
the  case  note  to  Coolbaugh  v.  Lehigh  A  W. 
B.  Coal  Co.  4  L.R^.(N.S.)  207  {which 
deals  with  the  general  question  whether  an 
agreement  or  instrument  conferring  the 
right  to  mine  or  remove  coal  is  to  be  re- 
garded as  an  absolute  sale  of  coal  in  place, 
aa  distinguished  from  a  lease  or  a  condi- 
tional sale) ;  and,  when  that  is  the  ease, 
they  will  not  be  repeated  in  connection  with 
the  citation  of  the  cases  in  this  note. 

It  is  well  settled  that,  by  an  instrument 
in  proper  form,  the  fee  In  the  mineral  may 
be  severod  fnnn  the  fee  in  the  surface;  and 
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Mgines  and  boilers."  This  the  board  of  au- 
pervisorB  for  the  county  raised  to  $3,000. 
Under  the  itenui  "Coal  mines,  oil,  gas.  and 
salt  wells,"  he  listed  property  of  the  value  of 
$14,000.  This  the  board  of  supervisbrs 
raised  to  $55,825.  Appellee  Milton  Garver 
listed  for  taxation  in  the  same  oounty  for 
the  year  1007  under  the  items,  "Coal  mines, 
oil,  gas,  and  salt  wells,"  property  of  the 
value  o(  $2,600.  This  valuation  the  board 
of  saperviaoia  raised  to  $5,000.  Appellee 
liforehead  Oil  k  Gas  CtHopany  had  listed  to 
it  by  the  board  of  supervisors  for  the  year 
1907,  ui^r  the  items,  "Coal  mines,  oil,  gas, 
and  salt  wells,"  property  of  the  value  of 
916,000.  From  tiie  final  action  of  tiu  board 
of  anpervisoTs,  appellees  herein  appealed  to 
the  Wolfe  county  court.    That  court  sus- 


tained the  action  of  the  board  of  supervisors. 
Appellees  then  appealed  to  the  Wolfe  circuit 
court.  There  they  filed  a  petition  alleging 
that  they  held  tiie  oil  and  gas  wells  by  leases, 
but  they  had  do  title  to  the  realty  covered 
by  their  respective  leases;  that  the  leases 
■imply  gave  them  a  license  or  privily  to  go 
upon  the  lands,  and  drill  and  explore  for  oil, 
and  pump  the  same;  and  that  Uie  ml  under 
the  lands  covered  Iqr  the  leases  was  realty 
until  severed  from  the  soil,  and  was  not 
properly  taxable  to  appellees.  They  then 
'asked  that  the  action  of  the  board  of  su- 
pervisors in  listing  the  oil  and  gas  wells  to 
them  be  declared  to  be  invalid,  and  that  the 
valuation  as  fixed  by  the  assessor  be  ad- 
judged to  be  the  proper  valuation  of  the  per- 
sonal property  to  be  listed  by  each  of  the  ap- 


that,  when  that  has  been  done,  each  fee  or 
interest  is  separately  assessable  and  tax- 
able to  the  owner  thereof  as  real  estate. 
Re  Major,  134  III.  19,  24  N.  E.  973;  Con- 
solidated Coal  Co.  V.  Baker,  135  111.  646, 
12  LJLA.  247,  26  N.  E.  651 ;  ShoU  Bros.  v. 
People,  194  111.  24,  61  N.  B.  1122;  Stuart 
V.  Com.  94  Ky.  695,  23  S.  W.  307;  Smith 
V.  New  York,  68  N.  Y.  652;  Logan  v.  Wash 
ington  County,  29  Pa.  373;  Sanderson  v. 
Scranion,  105  Fa.  469;  Delaware,  L.  &  W. 
R.  Co.  V.  Sanderson,  109  Pa.  683,  58  Am. 
Rep.  743,  1  Atl.  304;  Miles  v.  Delaware  A 
H.  Canal  Co.  140  Pa.  623,  21  Atl.  427; 
Powell  v.Lantzy,  173  Pa.  543. 34  Atl.  460; 
Waterman  v.  Davis,  66  Vt.  83,  28  Atl.  664; 
Low  T.  County  Court,  27  W.  Va.  785; 
United  States  Coal,  Iron  &  Mfg.  Co.  v.  Ran- 
dolph County  Court,  38  W.  Va.  201,  18  S.  E. 
566. 

In  Consolidated  Coal  Co.  v.  Baker,  supra, 
the  court,  in  reply  to  an  objection  to  the 
taxation  of  the  right  to  the  coal,  based  upon 
a  provision  of  the  revenue  act,  that.  In 
valuing  any  real  property  on  which  there 
is  coal  or  other  mine,  the  same  shall  be 
valued  at  such  a  price  as  the  property,  in- 
cluding the  mine  or  quarry,  would  sell  at 
a  fair,  voluntary  sale  for  cash,  said  that 
it  is  true  that  the  total  assessment  must 
equal  the  value  of  the  land,  augmented  by 
the  value  of  the  coal  or  mine;  hut  that  the 
assessment  of  each  should  be  made  sepa- 
rately according  to  the  several  holdings. 

In  Ridgway  Light  ft  Heat  Co.  v.  Elk 
County,  101  Pa.  466,  43  Atl.  323,  also,  it 
was  held  that  gas  rights  conveyed  by  deeds 
and  conveyances  apart  from  the  soil  were 
in  their  nature  separately  asaeasable  as  land 
to  the  owners  thereof;  though  the  rights  in 
question  were  held  in  this  case,  and  in  the 
companion  case  of  St.  Mary's  Gas  Co.  v. 
Elk  County,  191  Pa.  458,  43  Atl.  321,  to  be 
exempt  from  local  taxation  because  they 
were  owned  by  a  public  corporation,  and 
were  Indispennbly  necessary  to  carry  out 
the  purpose  fkw  which  it  was  chartered. 

In  Re  Maplewood  Coal  Co.'s  Appeal,  213 
HI.  283,  72  N.  E.  786,  it  was  held  that  coal- 
mining rights  separated  from  the  ownership 
of  tlip  soil  were  assessable  to  the  owner  of 
17  L.R.A.(N.S.) 


such  rights,  even  if  such  severence  occurred 
jifter  the  last  quadrennial  assessment  of  the 
lands.  The  court  said  that,  if  the  assess- 
ment to  the  original  proprietor  includes 
the  mining  rights  as  well  as  the  land,  he 
has  his  remedy,  but  the  owner  oi  the  min- 
ing rights  cannot  complain.  To  the  same 
effect  is  People  ex  rel.  Moonevham  v. 
O'Gara  Coal  Co.  231  111.  172,  83  N.  E.  140. 

If  the  instrument  by  which  the  right  in 
the  mineral  is  conveyed  is,  when  properly 
construed,  a  mere  lease  or  license,  and  does 
not  dissever  the  fee  in  the  mineral  from  the 
fee  in  the  soil  or  surface,  while  it  may,  by 
virtue  of  local  statute,  be  taxable  as  person- 
al property,  it  is  not  separately  taxable  as 
real  property. 

Thus,  an  instrument  purporting  to  lease 
for  the  term  of  forty  years  a  described  tract 
of  land  "for  the  purpose  of  mining  garnets 
thereon,  with  all  the  privileges  pertaining 
thereto,"  the  lessee  to  pay  a  semiannual 
rent  and  a  royalty,  and  the  lease  being 
terminable  by  bim  upon  a  specified  pig- 
ment, or  by  the  lessor  in  case  of  the  non- 
payment, having  been  construed  to  create 
merely  a  chattel  interest  in  the  grantee, 
and  not  to  sever  the  fee  in  the  mineral  from 
the  fee  in  the  soil, — ^it  was  held  that  the 
lessee's  interest  was  not  taxable  as  an  in- 
terest in  real  estate,  under  Conn.  Rev.  Stat. 
1902,  i  2322,  which,  in  describing  real  es- 
tate liable  to  taxation,  provides  that  quar- 
ries, mines,  and  ore  beds,  whether  owned  in 
fee  or  leased,  shall  be  set  in  the  lists  sepa- 
rately at  their  present  tme  and  actual  valu- 
ation. 

So,  in  Jones  v.  Wood,  9  Ohio  C.  C.  660 
(afllirnied  without  opinion  in  54  Ohio  St. 
627,  47  N.  E.  1110),  an  instrument  having 
been  construed  to  he  a  license  or  a  leasn 
at  will  of  the  right  to  mine  minerals,  and 
not  a  conveyance  of  the  mineral  in  «tt«,  it 
was  held  that  such  rights  could  not  be 
taxed  as  real  property. 

Where  coal,  oil.  - or  other  mineral  under- 
lying a  tract  of  land  is  conveyed  deed 
or  lease,  the  grantee  takes  an  estate  in 
land  assessable  and  taxable  to  him;  but,  if 
the  instrument  is  but  a  lease  for  a  definite 
term,  with  the  probability  or  possIUlity  of 
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pelleos.  A  demurrer  was  interposed  by  ftp- 
peilanta,  Wolfe  county  and  the  commoB- 
wealth  of  Kentucky,  which  was  overruled  by 
the  court,  and,  the  appellants  having  de- 
clined to  plead  further,  the  court  entered 
judgment  to  the  eflfect  that  the  oil  in  place 
and  in  oil  wells,  except  as  oil  is  produced 
by  same,  is  a  part  of  the  realty  and  belongs 
to  the  owner  of  the  surface  until  it  is  taken 
from  the  ground,  or  until  the  owner  makes 
absolute  deed  to  the  oil  under  the  surface, 
thus  separating  it  from  the  realty,  and  that 
a  lease  for  a  term  of  years,  or  any  time  less 
than  a  life  estate,  is  not  such  an  interest 
in  real  estate  as  requires  the  tenant  or 
lessee  to  pay  the  taxes  on  the  leased  pran- 
isee.  From  that  judgment  the  county  of 
Wolfe  and  the  commonwealth  of  Kentucky 
an  here  on  appeal. 

It  will  be  observed  that  this  appeal  in- 
TOlves  the  following  questions:  (1)  Are  oil 
and  gas  wells  held  under  leaae  taxable?  (2) 
If  they  are  taxable,  who  should  pay  the  tax, 
the  lesBor  or  leasee? 

Before  passing  upon  these  questions,  it 
may  be  well  to  advert  to  the  general  prin- 
ciples of  law  regulating  the  subject  of  taxa- 
tion. It  is  well  settled  that  the  power  to 
impose  taxes  is  one  bo  unlimited  in  force, 
so  searching  in  extent,  that  the  courts 
scarcely  venture  to  declare  that  it  is  sub- 
ject to  any  restrictions  whatever,  except 


such  as  rest  in  the  discretion  of  the  autliori- 
ty  which  exercises  it.  M'Culloch  v.  Marv- 
Und,  4  Wheat  431,  4  L.  ed.  683.  It  may 
touch  property  in  every  shape, — in  its 
natural  condition,  in  its  manufactured  form, 
and  in  its  varied  transmutation.  It  may 
touch  business  in  the  almost  infinite  forms 
in  which  it  is  conducted. — in  professions, 
in  commerce,  in  manufacture,  in  transpor- 
tation. State  Tax  on  Foreign-held  Bonds, 
13  Wall.  30fl,  21  L.  ed.  179.  Everything  to 
which  the  legislative  power  extends  may  be 
the  subject  of  taxation,  whether  it  be  per- 
son or  property,  franchise  or  privilege,  oc- 
cupation or  right.  Nothing  but  special  con- 
stitutional limitation  upon  legislative  au- 
thority can  exclude  anything  to  which  the 
authority  extends  frtHU  the  grasp  of  the  tax- 
ing power,  if  the  legislature,  in  its  discretion, 
shall  select  it  for  revenue  purposes.  Cooley, 
Taxn.  page  9.  This  extends  to  property, 
whether  it  lie  tan^hle  or  intangible,  and 
it  matters  not  in  what  the  intangible  prop- 
erty consists,  whether  privlh^.  corporate 
franchises,  contracts,  or  obligations.  It  fa 
enough  that  it  is  property,  which,  though 
intangible,  exists,  which  has  value,  prv>duces 
income,  and  passes  current  in  the  markets 
of  the  world.  To  ignore  this  intangible 
property,  or  to  hold  that  it  is  not  subject 
to  taxation  at  its  accepted  value,  ia  to  elimi- 
nate from  the  reach  of  the  taxing  power  a 


its  reversion  of  the  grtintor,  the  estate  is 
not  asacHHable  as  land,  to  the  grantee. 
Moore's  Appeal,  4  Pa.  Dist.  R.  703.  In  this 
case  it  was  held  that  the  assiessment  of  the 
land  to  the  owner  properly  included  its  en- 
hanced value  from  Its  oil-producing  capacity. 

An  instrument  executed  with  the  formali- 
ties of  a  deed,  giving  one  the  right  to  enter 
upon  land  and  open  and  teat  slate  rocks  or 
quarries,  and,  if  suitable  material  is  found, 
to  manufacture  roofing  alate  therefrom  un- 
til the  rock  is  exhausted,  he  afrrecing  to 
pay  a  certain  royalty  as  "rent."  and  the 
owner  of  the  land  reserving  the  use  of  all 
the  proi>erty  not  needed  for  working  the 
quarry,  is  a  lease;  and  creates  no  interest 
in  land  which  is  taxable  to  the  lessee  as 
such.   Hughes  v.  Vail.  67  Vt.  41. 

The  interest  of  a  leasee  under  an  oil  and 
gas  lease  conferring  the  right  to  "enter 
upon,  operate  for,  and  procure  oil  and  gaa" 
is  not  siibjpct  to  separate  taxation  under  a 
statute  providing  that,  where  the  fee  to 
the  surface  is  in  one  person,  and  the  right 
or  title  to  minerals  therein  in  another,  such 
right  shftll  be  valued  and  listed  separately 
from  the  fee,  as  that  statute  applies  only 
when  the  right  or  title  to  minerals  in  place 
has  been  severed  from  the  right  or  title  to 
the  surface.  Kansas  Natural  Gaa  Co.'  v. 
Neosho  County,  76  Kan.  335,  89  Pac.  750. 

So,  the  word  "held,"  in  a  statute  provid- 
ing that,  when  mineral,  mineral  water,  oil, 
gas,  or  coal  privileges  OT  interests  are  held 
17  LJt.A.(N.S.) 


by  a  party  or  parties,  or  any  company  or 
association,  exclusive  of  the  surface,  the 
same  shall  be  assessed  separately  to  such 
party  or  parties,  company  or  association, 
does  not  contemplate  the  holding  of  a.  leasee 
who  agrees  to  pay  a  royalty  for  the  coal 
mined  and  removed,  the  title  remaining  in 
the  lessor;  but  contemplates  a  case  in  which 
another  party  has  become  the  owner  of  the 
mineral  or  coal,  and  holds  it  as  such  OHner. 
United  States  Coal,  Iron  &  Mfg.  Co.  v.  Ban- 
dolph  County  Court,  supra. 

To  the  same  elTect  is  State  v.  South  Penn 
Oil  Co.  42  W.  Va.  80,  24  S.  E.  688. 

A  conveyance  of  a  fractional  undivided 
interest  of  oil,  gas,  and  other  minerals  un- 
der a  tract  does  not  sever  the  ownership  of 
the  minerals  in  »itu  from  the  title  to  the 
soil,  and  is  therefore  not  subject  to  separate 
assensment  as  real  estate,  under  a  statut* 
providing  that,  where  one  person  becomes 
the  owner  of  the  surface  and  the  other 
of  the  minerals,  the  assessor  shall  divide  the 
value  at  which  the  whole  had  before  been 
assessed  among  the  different  owners.  Barnes 
V.  Bee,  138  Fed.  476. 

It  will  be  observed  that  the  question  thus 
far  considered  was  not  the  general  one 
whether  the  interest  in  mineral  m  aiiu  is 
subject  to  separate  taxation,  but  whether 
it  ia  subject  to  separate  taxation  as  real 
estate.  It  will  be  noted  that  in  Wolfe 
CouNTT  V.  BECKerr  the  question  arose  un- 
der a  statute  declaring  all  real  and  per- 
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iTge  proportion  of  the  wealth  of  the  coun- 
try.  People  ex  ret.  Metropolitan  Street  R. 
Co.  T.  New  York  State  Tax  Comn.  100  U. 
S.  1,  50  L.  ed.  66,  25  Sup.  Ct.  Rep.  705. 

Bearing  these  principles  in  mind,  what 
has  the  legislature  declared  to  be  taxable! 
Section  4020,  Ky.  Stat.  1003,  provides  as 
follovs :  **AI1  real  and  personal  estate  within 
this  state,  and  all  personal  estate  of  per- 
sons residing  in  tiiis  state,  and  of  all  cor- 
porations organised  under  the  laws  of  this 
state,  whether  the  property  be  in  or  out  of 
this  state,  including  intangible  property, 
which  shall  be  considered  and  estimated  in 
fixing  the  Talue  of  corporate  franchises  as 
hereinafter  provided,  shall  be  subject  to 
taxation,  unless  the  same  be  exempt  from 
taxation  1^  the  Constitution,  and  shall  be 
assessed  at  its  fair  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  voluntary ! 
sale."  Under  this  section,  all  proper^ 
not  exempted  by  the  Constitution  la  made 
subject  to  taxation.  It  Is  contended,  how- 
ever, that  property  held  under  lease  is  not 
subject  to  taxation  in  the  hands  of  the  lessee. 
As  a  general  proposition  this  is  true,  but . 
there  is  a  wide  difference  between  an  ordi-  f 
na.7  lease  of  lands  and  an  oil  or  gas  lease. 
Under  the  former,  the  lessee  has  only  the 
right  to  occupy  and  cultivate  the  land,  and 
take  therefrom  tiie  growing  crops.  At  the 
expiration  of  his  leaee,  the  property  is  In- 


tact. Its  condition  is  sulKtantially  the  snme 
as  it  was  when  he  entered  upon  the  land. 
The  property  owned  by  the  leesor  is  not  di- 
minished. Its  value  is  practically  the  same. 
This  is  not  true,  however,  of  an  oil  or  gas 
lease.  The  latter  carries  with  it  ■not  only 
the  privilege  of  going  upon  the  lands  for  that 
purpose,  but  the  right  to  take  therefrom  dur- 
ing the  continuance  of  the  lease  such  oil 
or  gas  as  may  be  found.  The  title  to  the  oil 
or  gas  is  vested  by  the  lease  in  the  lessee. 
It  is  his  property  of  recognized  value.  He 
controls  it  and  disposes  of  it  as  his  own. 
Not  only  is  the  oil  or  gas  property,  but  the 
lease  under  which  it  is  taken  from  the 
ground  is  property  which  has  sulistantlal 
value  and  is  the  subject  of  frequent  sale. 
If,  at  Uie  expiration  of  the  lease,  the  prop- 
erty be  returned  to  the  lessor,  its  value  lias 
been  diminished  to  the  extent  that  oil  and 
gas  have  been  taken  therefrom,  and  the  value 
of  the  property  to  that  extent  has  been  en- 
joyed by  the  lessee. 

It  Is  contended,  however,  that  the  oil  in 
nitu,  being  a  part  of  the  realty,  cannot  be 
severed  therefrom  except  by  deed.  It  is  ad- 
mitted that  the  leases  held  by  appellees  are 
of  the  usual  kind.  They  give  to  appellees 
the  right  to  drill  and  operate  for  oil  and  gas 
for  a  definite  term  of  years,  and,  in  case 
oil  or  gas  Is  found  in  paying  quantities,  to 
continue  said  operations  so  long  as  same  is 


sonal  estate  subject  to  taxation,  and  the 
court,  while  holding  that  the  interest  of  the 
lessee  was  subject  to  taxation,  does  not 
specifically  decided  whether  it  was  subject 
as  personal  or  real  property.  Treating  the 
subject  of  taxation  as  personal  property, 
the  decision  in  that  case  has  some  support 
from  Harvey  Coal  ft  Coke  Co.  v.  Dillon,  0 
L.R.A.(N.S.)  628,  which,  after  construing 
an  instrument  granting  the  right  of  min- 
ing, shipping,  and  selling  coal  from  prem- 
ises to  be  not  a  conveyance  dis.ipvering  the 
fee  in  the  coal  from  the  fee  in  the  surface, 
but  a  lease  creating  merely  a  chattel  real, 
held  that  it  was  taxable  under  a  statute 
which  provides  for  the  taxation  of  all  per- 
Minal  property,  "including  chattels  real." 
The  case  of  Carter  v.  Tyler  County  Court, 
45  W.  Va.  806,  43  L.R.A.  725,  32  S.  E. 
216,  holding  that  the  prospective  produc- 
tion of  oil  under  a  lease  for  oil  and  gas 
purposes  upon  the  usual  terms  and  condi- 
tions, including  the  payment  of  one  eighth 
of  the  oil  produced  as  royalty,  cannot  prop- 
erly be  charged  to  the  lessee  on  the  per- 
sonal-property books  of  the  county,  since 
the  oil  while  it  remains  in  situ  must  be 
regarded  as  realty  and  as  the  property  of 
the  lessor. — was  distinguished  in  the  Dilloti 
Case  upon  the  ground  that  the  asessment 
in  the  Carter  Case  was  on  the  future  pro- 
duction of  oil  (the  court  regarding  it  as  a 
tax  upon  oil  in  its  place),  whereas  the  as- 
17L.R.A.(N.8.) 


sessment  in  the  Dillon  Case  was  on  the  in- 
tangible chattel  real,  the  leasehold. 

The  same  distinction  applies  to  the  state- 
ment in  Peterson  v.  Hall,  57  W.  Va.  635,  60 
S.  E.  603,  that  a  lessee  under  an  ordinary 
oil  lease  for  years  has  no  vested  taxable 
interest  In  the  oil  still  in  the  ground,  either 
before  or  after  he  has  found  paying  wells. 

Tlie  right  to  one  sixteenth  of  the  oil  to  be 
protluced,  reserved  by  the  owner  of  an  oil 
leasehold  in  an  assignment  of  the  same, 
whether  it  be  called  personal  property,  n 
chattel  real,  incorporeal  hereditament,  or 
privilege,  is  property,  and  as  such  subject 
to  taxation  under  a  statute  declaring  it  to 
be  the  duty  of  all  persons  owning  any  real 
or  personal  property,  mineral  rights,  or 
any  coal,  oil,  or  gas  privileges,  by  lease  or 
otherwise,  or  any  interests  therein,  to  list 
the  same  for  taxation.  Mt.  sterling  Oil  & 
Gas  Co.  V.  Ratliff,  31  Ky.  L.  Rep.  1229,  104 
S.  W.  993. 

The  constitutionality  of  a  statute  taxing 
the  lessee's  right  as  a  chattel  real  was  ex- 
pressly upheld  in  Harvey  Coal  &.  Coke  Co. 
V.  Dillon,  supra;  and  the  constitutionality 
of  a  statute  requiring  the  separate  taxation 
of  the  fee  in  the  minerals  when  severed 
from  the  fee  in  the  surface  was  upheld  in 
IjOW  V.  County  Court  and  United  States 
Coal,  Iron  ft  Mfg.  Co.  t.  Randolph  County 
Court,  supra. 
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found  in  quantities  that  pay.  Appellees 
agree,  on  their  part,  to  deliver  one  eighth  of 
all  oil  found  by  reason  of  such  operations 
in  suitable  pipe  lines  to  the  owner  of  the 
fee,  the  lessor,  and  to  pay  a  fixed  sum  per 
year  for  each  well  the  product  of  which  is 
carried  and  marketed  from  the  premises. 
The  remainder  of  the  oil  or  gas  is  the  prop- 
erty of  the  lessees.  Why,  then,  say  that  a 
deed  is  necessary  to  sever  the  oil  from  the 
realty,  when  the  lease  accomplishes  the  same 
result?  During  Uie  continuance  of  the  lease, 
the  ownership  of  the  oil  or  gas  is  vested  in 
the  lessee;  and,  as  the  lease  continues  so 
long  as  oil  or  gas  may  be  found  in  paying 
quantities,  does  not  the  lessor  part  with  his 
title  to  the  oil  tn  aitu  for  all  practical  pur- 
poses, for  the  reason  that  it  has  no  value  if 
it  cannot  be  produced  in  quantities  that  pay  T 
We  therefore  conclude  that  the  form  of  con- 
tract is  immaterial,  and  that  it  makes  no 
difference  whether  the  oil  or  gas  privileges 
be  conveyed  hy  deed  or  lease,  just  so  the  ef- 
fect of  the  instrument  is  to  vest  in  the  lessee 
all  property  rights  to  the  oil  or  gas  that  may 
be  found  in  paying  quantities  on  the  leased 
premises.'  In  this  view  we  are  confirmed  by 
the  supreme  court  of  West  Virginia  in  Har- 
vey Coal  &  Coke  Co.  v.  Dillon,  59  W.  Ya. 
605,  6  L.B.A.(N.S.)  628,  53  S.  E.  941.  where- 
in the  court  said :  "There  can  be  several  es- 
tates or  interests,  each  property  in  a  tract  of 
land.  Especially  can  there  be  a  chattel  real, 
savoring  of  it,  issuing  out  of  it,  'Several  per- 
sons may  have  in  one  tract'  of  land  distinct 
interests  which  are  the  subject  of  taxation, 
such  as  land  and  mineral  rights,  or  land  and 
growing  trees,  or  land  and  structures  there- 
on.' 27  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p. 
640.  The  chattel  is  a  separate  property  from 
the  land,  taking  neither  its  title  nor  its 
soil  in  itself,  vested  in  a  different  person, 
carved  out  of  the  fee,  a  particular  estate 
distinct  as  a  life  estate.  Always  has  the 
common  law  regarded  it  as  distinct  property, 
and  of  value  as  property.  Is  not  the  lease  in 
this  case  a  highly  valuable  asset  of  the  cor- 
poration T  Has  it  not  a  distinct  property  in 
it  alone  I  Who  can  say  that  a  conveyance 
of  coal  in  fee  does  not  create  a  separate  prop- 
erty, taxable  as  suchT  Why  is  not  a  long 
lease  vesting  the  lessee  with  right  to  take 
coal  not  a  valuable  separate  property?  The 
surface  owner  has  lost  dominion  over  the 
coal;  the  lessee  has  complete  dominion.  Still 
each  has  a  property,  taxable  distinctly,  if 
the  state  elects  to  do  so,  because  they  are 
different  properties,  and  each  one  ought  to 
pay  taxes  on  his  own  property."  However, 
if  there  were  any  doubt  of  the  purpose  of 
the  legislature  to  tax  oil  or  gas  leases  un- 
der g  4120,  that  doubt  was  removed  by  the 
enactment  of  $  4039,  which  was  re-enacted 
in  Acts  1906,  chap.  22,  g  20,  p.  93,  and  Is 
17  L.R.A.(N.S.) 


in  part  as  follows:  "That  it  shall  be  the 
duty  of  all  persons  owning  any  real  or  per- 
sonal property,  mineral  rights,  or  standing 
(branded)  trees  of  any  kind  whatever,  on 
the  lands  of  another,  or  any  coal,  oil,  or 
gas  privileges,  by  lease  or  otherwise,  or  any 
interest  therein,  in  this  state,  other  than  in 
the  county  in  which  the  said  owners  reside, 
or  if  they  should  reside  out  of  the  state,  to 
list  the  property  for  taxation  personally  or 
by  authorized  agent,  in  the  county  where 
situated,  at  the  same  time  and  in  the  same 
manner  as  is  now  required  hy  law  of  resident 
owners,"  etc.  It  is  the  contention  of  ap- 
pellees that  the  above  statute  is  a  penal, 
and  not  a  taxing,  statute,  and  applies  only 
to  nonresidents  of  the  county  or  state.  Such 
contention  is  manifestly  unsound.  If  that 
were  the  case,  the  statute  itself  would  be 
unconstitutional  upon  the  ground  of  unjust 
discrimination  and  lack  of  uniformity.  The 
statute  distinctly  recognizes  that  the  differ- 
ent kinds  of  property  therein  enumerated  are 
taxable.  Doubtless  nonresidents  of  the 
county  and  state  were  claiming  that  their 
coal,  oil,  and  gas  privileges  held  under  lease 
were  personal  property,  and  were  taxable  at 
their  domicile,  and  in  this  manner  were 
virtually  escaping  taxation  thereon.  The 
purpose  of  t^e  legislature  was  to  fix  the 
situs  for  taxation  of  such  property  in  the 
counties  where  the  lands  covered  by  such 
leases  were  situated.  In  doing  this  it  pro- 
vided that  nonresident  owners  (speaking  of 
both  the  county  and  state)  should  list  the 
property  for  taxation  personally  or  by 
authorized  agent,  in  the  county  where  sit- 
uated, at  the  same  time  and  in  the  same 
manner  as  is  now  required  by  law  of  resi- 
dent owners.  For  failure  to  do  this  a  pen- 
alty is  provided.  Manifestly,  therefore,  if 
the  listing  of  such  property  were  not  re- 
quired of  resident  owners,  no  penalty  could 
be  indicted  upon  nonresidents.  That  being 
the  case,  we  think  the  statute  applies  to  all 
owners  of  such  property,  whether  resident  or 
nonresident. 

Having  held  that  oil  or  gas  privileges  held 
by  lease  or  otherwise,  or  any  interest  therein, 
are  taxable,  it  remains  to  be  determined  how 
the  tax  on  such  property  shall  be  appor- 
tioned between  the  lessor  and  lessee.  This 
court,  in  Mt.  Sterling  Coal  &  Cas  Co.  v.  Rat- 
liff,  31  Ky.  L.  Rep.  1229,  104  8.  W.  993. 
recently  laid  down  the  rule  that  the  lessor 
or  owner  who,  by  the  terms  of  the  lease,  re- 
ceives one  sixteenth  of  the  oil  produced  from 
the  leased  premises,  should  pay  taxes  to  that 
extent;  and  that  it  vvas  immaterial  by  what 
name  such  property  was  called, — 'Whether 
personal  property,  a  \chattel  real,  incor- 
poreal hereditament,  o.Vprivil^, — it  was 
nevertheless  proper^  anu  Bnah  was  tax- 
able under  g  4039.  StaV^^^t  being  the 
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cue,  it  necesBarily  follows  that  appellees  are 
not  taxable  upon  the  whole  value  of  their 
oil  Or  gas  privil^es.  From  that  value  there 
should  be  deducted  that  portion  thereof  rep- 
resented by  the  amount  of  oil  reserved  to 
the  lessor.  The  remainder  is  taxable  against 
the  appellees. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opin- 
ion. 


MISSISSIPPI  SUPREME  COURT. 

BOARD  OF  SUPERVISORS  OF  HANCOCK 
COUNTY,  Appt., 
T. 

IMPERIAL  NAVAL  STORES  COMPANY. 

(—  Miss.—,  47  So.  177.) 

Tax  —  turpentine  lease. 

A  grant  of  the  right  to  take  turpentine 
from  standing  trees  for  a  specified  time  is 
not  subject  to  taxation  as  a  separate  or 
special  interest  in  land. 

(June  22,  1908.) 

A^EAL  by  the  anpervtoots  of  Hancock 
County  from  a  decree  of  tlw  Circuit 
Court  for  Hanoodc  County  letting  aside'its 


assessment  for  taxation  of  a  certain  turpen- 
tine right  belonging  to  the  Imperial  Naval 
Stores  Company,  i^rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  P.  Harrison  and  R.  V. 
Fletcher,  Attorney  General,  for  appellant: 

The  grant  of  a  turpentine  license  or  lease 
is  an  alienation  of  an  interest  in  land. 

MilHkin  v.  Carmichael,  134  Ala.  623,  92 
Am.  St.  Rep.  45,  33  So.  9. 

Mr.  W.  J.  Gex,  for  appellee: 

A  turpentine  license,  right,  or  lease  is 
not  an  interest  in  lands  or  assessable  as 
such. 

27  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p. 
642;  Ashe  Carson  Co.  v.  State,  138  Ala.  108, 
35  So.  38;  Orrell  v.  Bay  Mfg.  Co.  83  Miss. 
824,  70  L.R.A.  881,  30  So.  661;  Bryant  v. 
United  States,  45  C.  C.  A.  145,  105  Fed.  943; 
18  Am.  &  Eng.  Enc.  Law,  p.  1127;  Callen 
V.  Hilty,  14  Pa.  286;  Rathbone  v.  McConnell, 
21  N.  Y.  409;  Hetfleld  v.  Central  R.  Co. 
29  N.  J.  L.  671;  Declouet  y.  Borel,  15  La. 
Ann.  606. 

Mr.  R.  W.  8tonU  also  for  appellee. 

WhlcBeldf  Cb.  J.,  delivered  the  opinion 
of  the  court: 

This  case  was  tried  by  agreement  between 
the  parties  before  the  judge,  a  jury  being 


Caae  Note.  —  interest  of  one  other  than 
the  oumer  of  the  soil  in  ffroicing  trees 
or  timher,  or  their  proOuetaf  OB  oepa- 
rate  subject  of  taxation. 

The  analogous  question  with  reference  to 
mineral  rights  is  discussed  in  the  note  to 
Wolfe  County  v.  Beckett,  ante,  688. 

Ti»  statute  under  which  the  decision  in 
Aehe  Carson  Co.  t.  State,  138  Ala.  108,  35 
So.  38,  otherwiee  soflBciently  set  forth  in 
the  above  opinion,  was  rendered,  provides 
tbat  "'every  separate  or  special  interest  in 
any  land  such  as  mineral,  timber,  or  other 
interest,  when  such  interest  is  owned  by  a 
person  other  than  the  owner  of  the  surface 
or  soil,'  is  subject  to  taxation."  It  was  held 
in  the  previous  case  of  Freeman  v.  State, 
116  Ala.  208,  22  So.  660,  that  a  separate 
timber  interest  separately  taxable  under  this 
statute  was  created  1^  an  instrument  pur- 
porting to  'neaee"  certoin  land  for  the  peri- 
od of  eight  yean  ''for  the  purpose  of  cutting 
^ne  saw  logs  therefrom,"  and  containing 
provisions  looking  to  the  protection  of  the 
lessor,  among  which  was  one  that,  if  the 
lessee  should  fail  to  comply  with  any  pro- 
visions of  the  contract,  the  lease  should  be 
voidable  at  the  option  of  the  lessor,  and 
another  for  extra  compensation  if  the 
lessee  obtained  logs  from  the  land  in  ex- 
cess of  the  estimated  quantity.  This  case  is 
■ot  mentioned  in  the  opinion  in  the  Ashe 
Carson  Co.  Case,  and  it  is  not  dear  whether 
it  can  be  reconciled  with  the  decision  in 
that  ease,  or  is  to  be  regarded  aa  impliedly 
17LJtJL(NJS.) 


overruled  thereby.  If  there  is  any  distinc- 
tion, it  would  seem  that  it  must  be  found  in 
the  fact  that  in  the  Ashe  Carson  Co.  Cose 
the  subject  of  the  lease  was  turpentine, 
whereas  in  the  Freeman  Case  the  subject  of 
the  lease  was  the  standing  timber.  The 
terras  of  the  instrument  in  the  Freeman 
Case  seem  no  more  appropriate  to  the  sever- 
ance of  a  fee  in  the  timber  from  a  fee  in 
the  soil  than  in  the  other  case;  nor  does  the 
decision  seem  to  have  been  rendered  upon 
the  assumption  that  such  was  the  effect 
of  the  instrument. 

In  Fox  T.  Pearl  River  Lumber  Co.  80 
Miss.  I,  31  So.  683,  it  was  held  that  the 
interest  of  one  person  in  standing  timber 
on  the  soil  of  another  was  separately  as- 
sessable, as  an  interest  in  real  estate,  to 
the  former.  The  terms  of  the  instrument  by 
which  the  interest  in  respect  of  the  trees 
was  granted  do  not  appear. 

The  right  to  standing  timber,  created  by 
an  instrument  purporting  to  grant,  bargain, 
sell,  transfer,  and  convey  all  the  pine  and 
oak  timber  10  inches  and  over  in  diameter 
at  the  stump,  growing  on  certain  land,  with 
the  privilege  for  fifteen  years  to  enter  upon 
the  land  and  remove  the  timber,  is  property 
assessable  for  texation  apart  from  the  land 
itself,  under  a  statute  levying  texcs  on  the 
assessed  valuation  of  "all  property"  situ- 
ated within  the  stete,  except  that  expressly 
exempted.  Globe  Lumber  Co.  v.  Lockett,  106 
La.  414,  30  So.  902. 

But  an  instrument  which  purporte  to  Mil 
and  transfer  the  right  to  deaden,  cut,  and 
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waived,  upon  an  agreed  Btatetnent  of  facts. 
The  agreed  atatempnt  of  facta  ie,  in  sub- 
Btance,  as  follows: 

That  the  plaintiff  poaaessed  a  turpentine 
licenne  or  right,  evidenced,  in  the  only  parta 
necessary  for  our  conalderatifm,  by  the  fol- 
lowing inatniment: 

John  Smith  to  Imperial  ]!faval  Stores  Co. 
State  of  Hissiaaippi,  Hancock  County. 

Thia  agreement,  made  and  entered  into 
on  tbia  the  23d  day  of  May,  A.  d.  1902,  by 
and  between  the  Imperial  Naval  Stores  Com- 
pany, of  Hancock  county,  Miaaissippi,  and 
the  said  John  Smith,  of  said  county  and 
state,  witnesaeth  aa  follows,  to  wit:  The 
said  John  Smith  hereby  bargains  and  leases 
to  the  Imperial  Naval  Stores  Company  all 
the  pine  timber  on  the  following  described 
land,  to  wit :  .  ,  .  — in  Hancock  county, 
Mississippi,  to  be  used  for  turpentine  pur- 
poses for  the  term  of  three  years  from  da(e 
of  cutting  boxes ;  said  lease  not  to  exceed  ten 
years  from  date.  The  said  Imperial  Naval 
Stores  Company'  agrees  to  pay  912.50  per 
thousand  boxes  for  said  lease;  the  sum  of 
9600  being  paid,  and  said  Imperial  Navat 
Stores  Company  to  pay  the  balance  when 
trees  are  boxed  and  counted. 

Given  under  my  hand  and  seat,  tht»  the 
23d  day  of  May,  a.  n.  100S. 

John  Smith. 

Witnesses:    Thos.  Haithcoke. 

Joseph  Davis. 

State  of  Mississippi,  Hancock  County, 
Personally  appeared  before  me,  J.  P. 
Mauffray,  a  member  of  the  board  of  super- 
visors of  the  county  of  Hancock,  and  said 
state,  the  within  named  Jno.  J.  Smith,  who 
adcnowledged  that  he  signed  and  delivered 


remove  all  cypress  trees  then  standing  on 
certain  described  property,  all  trees  remain- 
ing on  the  land  after  the  expiration  of  ten 
years  to  revert  to  the  owners  of  the  land, 
does  not  transfer  a  present  title  to  the  treses 
as  such,  so  as  to  render  them  taxable  to  tlie 
purchaser  as  tangible  movables.  Williams 
V.  Erirfae,  107  La.  92,31  So.  026.  Tlie  court 
repudiated  the  contention  of  the  taxing  offi- 
cers that  the  trees,  though  immovable  in 
fact,  were  "mobilized  by  anticipation,"  so 
as  to  render  them  subject  to  taxation  as 
tangible  movables.  It  was  also  assumed 
that  the  instrument  did  not  operate  to  sever 
a  fee  in  the  trees  from  the  fee  in  the  soil, 
so  as  to  render  them  separately  subject  to 
taxation  as  immovablea;  the  court  dis- 
tinguishing the  case  in  this  respect  from 
Globe  Lumber  Co.  v.  I^kett,  by  rea<ion  of 
the  difference  in  the  terms  of  the  instru- 
ments by  which  the  rights  were  created  in 
the  respective  cases.  The  court  further  said 
that  the  question  whether  the  right  in  re- 
spect of  the  trees  was  subject  to  separate 
taxation  could  not  be  aftected  by  the  agree- 
ment between  the  parties  in  respect  of  taxa- 
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the  forcing  instruDinit  on  the  day  and 
year  therein  mentioned. 

Given  under  my  hand  this  the  lltfa  day 
of  September,  A.  d.  1002.   J.  P.  Mauffray. 

That  said  lease,  license,  or  grant,  by  what- 
ever words  it  may  be  called  by  the  court, 
was  duly  assessed  at  the  sum  of  60  cents  per 
acre  on  said  turpentine  right,  for  every  acre 
of  land  embraced  in  said  lease,  by  the  as- 
sessor of  Hancock  county,  on  the  land  roll 
of  said  county,  as  an  interest  in  the  said 
lands,  and  that  the  assessment  roll  was  duly 
approved  by  the  board  of  supervisors  at  a 
regular  meeting  thereof,  all  of  which  asHess- 
ment,  equalization,  and  approval  of  said 
assessment  concerning  said  turpentine  riifhtit 
were  had  over  the  objection  of  said  plain- 
tiff. That  the  said  plaintiff  is  a  foreign  cor- 
poration of  the  state  of  Louisiana,  with  its 
principal  place  of  business  in  New  Orleans. 
That  the  said  lands  described  in  said  lease 
were  duly  and  regularly  assessed  at  their 
true  and  full  value,  the  said  turpentine  right 
thereon  not  having  been  taken  into  consid- 
eration as  affecting  the  actual  assessable 
value  of  the  said  lands,  which  lands  wen> 
assessed  at  the  same  valuation  they  would 
have  been  assessed  at  had  the  said  turpen- 
tifle  right  not  existed.  That  the  purpose  of 
presenting  this  cause  is  to  have  the  court 
decide  two  questions:  first,  la  a  turpen- 
tine license,  ri^t,  or  lease  an  interest  in 
lands,  and  so  assessable  T  and,  second,  If 
not,  is  such  license  or  right  assessable  at  all. 
and,  if  so,  is  a  nonresident  corporation 
iLSsessable  with  said  right  or  lease  under  the 
laws  of  this  state? 

It  is  conceded  that  this  last  proposition 


,  tion,  but  must  be  determined  by  reference 
I  to  the  legal  situation  resulting  from  the 
I  instrument. 

The  right  to  enter  upon  land  and  cut  and 
I  remove  timber  therefrom  at  any  time  witli 
in  twelve  years,  the  timber  not  cut  within 
;  that  period  to  revert  to  and  become  the 
I  property  of  the  grantor,  is  not  separately 
taxable  as  real  estate.  Clove  Spring  Iron 
!  Works  V.  Cone,  56  Vt.  603. 

Standing  timber  reserved  upon  the  sale 
I  and  conveyance  of  the  land  is  not  assessable 
I  as  personal  propertv  or  as  "forest  products." 
'  Fletcher  v.  Alcona  Twp.  72  Mich.  18,  40  N. 
W.  36.    While  it  is  stated  in  the  opinion 
that  the  ownership  of  timber  standing  and 
;  growing  on  land  is  an  interest  in  the  land 
I  itself,  and,  under  the  statute,  assessable  as 
I  realty,  other  parts  of  the  opinion  seem  to 
!  imply  that  the  value  of  the  timber  should 
be  included  in  the  assessment  on  the  land. 

C'ases  like  Wilson  v.  Coss  County.  69 
Iowa,  147,  28  N.  W.  483,  where  the  right 
or  interest  In  the  timber  or  trees  belongs  to 
the  owner  of  the  land  are  not  within  the 
scope  of  thia  note. 
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is  not  necessarily  involved  in  this  record. 
The  court  below  held  that  the  instrument 
passed  no  interest  in  the  laud  as  land,  and 
that  it  was  not  assessable.  It  is  conceded 
in  the  case  that  the  land  embraced  in  the 
instrument  was  assessed  at  its  full  value 
qua  land,  and  that  the  pine  trees  were  in 
that  assessment  treated  as  part  of  the  land, 
both  belonging  to  the  plaintiff.  In  treat- 
ing of  a  precisely  similar  lease,  the  supreme 
court  of  Alabama,  in  the  case  of  Ashe  Car- 
son Co.  V.  State,  138  Ala.  106,  35  So.  38, 
said :  "The  statute  above  quoted,  under 
which  it  is  claimed  the  state  has  the  right 
to  tax  the  interest  the  lessees  acquired  un- 
der their  lease  as  an  interest  in  land,  is  one 
which  must  be  strictly  construed  against 
the  state.  The  purposes  of  the  statute  was 
to  tax  the  ownership  of  the  land,  and  when 
the  title  to  some  substantial  part  of  the 
land  is  vested  in  one  person,  and  the  gen- 
eral title  is  vested  in  another,  the  inter- 
ests are  taxable  separately.  It  does  not 
extend  to  a  person  who  has  a  mere  right 
to  go  upon  land  of  another  to  derive  some 
profit  therefrom.  Construing  the  statute 
most  strictly  against  the  state  (Cooley  on 
Taxation,  266),  it  would  seem  that  the  right 
which  was  given  to  the  lessees  by  the  les- 
sors under  their  contract  to  take  crude 
turpentine  from  standing  trees  was  not  a 
special  possessory  interest  in  the  land  it- 
self, within  the  meaning  of  the  statute. 
Kennedy  Stave  &  Cooperage  Co.  v.  Kloss 
Sheffield  Steel  A  Iron  Co.  137  Ala.  40],  34 
So.  372.  The  t'jrpentine  was  the  only  thing 
to  be  acquired  by  the  lessees  from  the  tim- 
ber and  land.  Under  the  lease,  the  land 
and  timber  remained  the  property  of  the 
lessors.  The  sole  object  of  the  lessees  in 
entering  into  the  contract  was  to  extract 
from  the  trees  the  crude  turpentine  as  a 
product  from  the  land,  leaving  the  trees  and 
the  soil  to  the  lessors,  the  owners  of  the 
land,  after  the  expiration  of  the  lease."  The 
statute  referred  to  by  the  supreme  court  of 
Alabama  is  {  3911,  subdiv.  1,  of  the  Code  of 
1896,  which  provides  as  follows:  "Every 
separate  or  sepcial  interest  .in  any  land, 
such  as  mineral,  timber,  or  other  interest, 
when  such  interest  is  owned  by  a  person 
other  than  the  owner  of  the  surface  or  soil," 
is  subject  to  taxation. 

The  instrument  in  this  Alabama  case  is 
substantially  identical  with  the  instrument 
in  this  case,  and  tlie  decision  of  the  Ala- 
bama supreme  court  is  squarely  in  point 
here.  No  interest  in  the  land  passed  by  this 
instrument,  and,  by  whatever  name  it  may 
be  called,  it  was  nothing  but  the  grant 
of  a  right  to  take  the  crude  turpentine  from 
the  trees  during  the  period  stipulated  for, 
at  the  consideration  named.  The  crude  resin 
or  product  of  the  tree  might  itself  be  taxed 
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as  personal  property  when  severed  from  the 
tree,  or  the  turpentine  made  from  such 
crude  product  itself  be  taxed  as  personal 
property;  but  the  instrument  conveys  no  in- 
terest in  the  land  as  land.  Now,  the  precise 
point  presented  for  our  determination  is 
whether  the  right  granted  hy  this  instru- 
ment was  taxable  as  an  interest  in  the  land 
itself  at  60  cents  per  acre.  It  was  so  as- 
sessed on  the  land  roll,  it  was  dealt  with  by 
the  court  below  in  that  view  alone,  and 
consequently  the  point  made  by  the  learned 
attorney  general,  that,  if  we  should  hold 
that  the  crude  products  are  taxable  as  per- 
sonal property,  then  this  judgment  should 
be  reversed  under  the  principle  announced  in 
Tunica  County  v.  Tate,  78  Miss.  294,  29  So. 
74,  is  not  tenable  on  the  point  presented 
by  this  record.  It  is  true,  as  held  in  that 
case,  "that  the  law  taxe.^  the  property,  and 
is  not  to  be  defeated  by  its  being  put  on 
one  assessment  roll  rather  than  another:" 
but  dealing,  as  we  must  on  the  face  of  this 
record,  with  an  assessment  on  this  right  on 
the  land  assessment  roll  as  an  interest  in 
the  land,  the  only  question  for  decision  here 
is  whether  that  particular  judgment  is  cor- 
rect. Alt  the  crude  products  obtained  from 
these  pine  trees,  or  all  the  turpentine  made 
from  them,  certainly  should  be  assessed  to 
the  appellee,  and  taxes  paid  on  them  hy  the 
appellee,  just  as  they  would  be  paid  on  any 
similar  personal  property;  "but  that  is  an- 
other story." 

In  27  Am.  &  Eng.  Enc.  Tiaw,  2d  ed.  at 
page  642,  it  is  said  that  "a  license  to  go  on 
land  and  sever  and  remove  the  products 
thereof  has  been  held  to  he  not  svioh  an  in- 
terest in  the  land  as  is  taxable  as  real  prop- 
erty," and  in  the  note  thereto  certain  au- 
thorities are  cited,  including  Ashe  Carson 
Co.  T.  State,  supra.  We  think  this  is  the 
correct  announcement  of  the  law  on  this 
point.  In  the  ease  of  Millikin  v.  Carmichael, 
139  Ala.  226.  101  Am.  St.  Rep.  20.  35  So. 
706,  the  Alabama  supreme  court  held  that  a 
turpentine  lease  was  valid  without  (he  wife's 
having  joined  in  the  acknowledgment  of  the 
lease,  though  the  subject-matter,  the  land, 
was  a  homestead.  In  other  wnrd^.  the  ef- 
fect of  that  decision  was  squarely  to  hold 
that  all  such  an  instrument  as  this  grant  is, 
is  merely  the  right  of  user  of  the  homestead 
for  a  particular  turpentine  purpose,  as 
distinguished  from  an  alienation  of  any  in- 
terest therein  as  a  homestead.  There  were 
two  such  alleged  leases  in  that  ease,  one 
with  such  acknowledgment  and  one  without 
it,  and  the  instrument  first  executed  was  the 
one  without  the  acknowledgment,  and  the 
one  which  the  court  upheld  In  a  contest 
between  the  two.  The  case  of  Gex  v.  Dill, 
86  Miss.  10,  38  So.  103.  in  no  way  conflicts 
with  this  view.  It  held  nothing-^cept  tiiat 
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an  instrument  like  this  was  not  revocable 
by  tliA  death  of  the  grantor  when  it  was 
based  upon  a  valuable  consideration.  In 
the  case  of  Orrell  v.  Bay  Mfg.  Co.  83  Misa. 
824.  70  L.R.A.  881,  36  So.  561,  we  held  tiiat 
an  instrument  like  this  does  not  pass  or  alien 
any  interest  in  the  land  as  land;  but  that 
caM  considered  8  2291,  U.  S.  Rev.  Stat.,  U. 
S.  Oomp.  Stat.  1901,  p.  1390,  which  declared 
that  "no  part  of  such  land  has  been  alien- 
ated," etc.,  and  our  holding,  perfectly  Mund, 
and  which  we  now  reaffirm,  was  that  such 
an  instrument  as  this  is  no  alienation  of 
any  part  of  the  land  as  land.  That  case 
was  thoroughly  well  considered,  and  the 
opinion  in  that  case  by  Judge  Truly  is  full 
and  careful  and  thoroughly  sound,  and  is, 
we  think,  decisive  of  the  controversy  in  this 
case. 

In  the  Alabama  case  referred  to  and  crit- 
icized in  Orrel!  v.  Bay  Mfg.  Co.  supra,  to 
wit,  Millikin  v.  Carmichael,  134  Ala.  623,  02 
Am.  St.  Rep.  45,  33  So.  9,  it  seems  to  have 
been  conceded  in  argument,  curiously,  that 
the  separate  homestead  acknowledgment  was 
necessary,  and,  secondly,  that  the  instru- 
ment was  violative  of  the  policy  of  the  Fed- 
eral statutes  in  respect  to  homesteads.  We 
refused  in  the  Orrell  Case  to  follow  the  Ala- 
)>ama  supreme  court  on  the  second  proposi- 
tion that  sudi  an  instrument  as  this  is  in 
violation  of  the  policy  of  the  Federal  stat- 
utes in  respect  to  homesteads;  and  the 
Alabama  supreme  court  in  the  late  case  of 
Millikin  v.  Carmichael,  139  Ala.  226,  101 
Am.  St.  Rep.  29,  35  So.  706,  squarely  held 
that  the  homestead  Acknowledgment  was  not 
necessary  to  such  an  instrument  as  this. 
These  two  cases,  Orrell  v.  Bay  Mfg.  Co.  83 
Miss.  800,  70  L.R.A.  881,  36  So.  661,  and 
Millikin  v.  Carmichael,  139  Ala.  226,  101 
Am.  St.  Rep.  29,  3S  So.  706,  in  effect  decide, 
also,  as  a  necessary  corollary,  that  such 
an  instrummt  as  this  conveys  nothing  which 
in  any  wise  diminishes  or  impairs  the  value 
of  the  land  as  land,  or  of  the  trees  as  trees. 
Mr.  Justice  Truly,  in  the  Orrell  Case,  supra, 
quotes  approvingly  from  Bryant  United 
States,  45  C.  C.  A.  148,  106  Fed.  943,  this 
passage:  "We  think  it  is  not  a  matter  of 
common  knowledge  that  such  cutting  and 
boxing  of  pine  trees  destroy  the  value  of 
the  trees  as  timber,  or  that  it  has  a  ten- 
dency to  retard  the  growth  of  the  trees.  It 
is,  however,  we  think,  a  matter  of  common 
knowledge,  of  which  we  may  take  notice, 
that,  on  March  2,  1831,  and  long  before  that 
date,  the  'turpentine  business'  was  an  in- 
dustry most  prevalent  in  all  the  parts  of  the 
country  where  there  were  pine-growing  pub- 
lie  lands,  and,  if  it  had  been  the  intention 
to  protect  these  public  lands  from  the  rav- 
ages of  that  business,  it  would  have  been 
easy  to  make  that  intention  clear  the  use 
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of  appropriate  words."  We  thoroughly  agree 
with  this  statement  that  it  cannot  be  said  to 
be  a  matter  of  common  knowledge  that  tlw 
cutting  and  boxing  of  pine  tree*  deabuf 
the  value  of  the  trees  as  timber;  and  w» 
further  agree  that  everywhere  in  the  emm- 
try  where  pine  trees  were  growing  on  pub- 
lic lands  this  turpentine  business  had  been 
in  v(^e  since  before  1831.  It  is  said  in 
the  course  of  argument,  and  with  great  force, 
that,  if  such  an  instrument  as  this  could 
be  held  to  convey  any  interest  in  the  land 
as  land,  then  the  value  of  the  land  for  assess- 
ment purposes  should  be  reduced  by  the  val- 
ue of  this  interest  in  land  for  assessment 
purposes;  the  one  (the  value  of  the  land) 
being  assessed  to  the  grantor,  and  the  other 
(this  particular  and  special  interest)  being 
assessed  to  the  grantee  in  this  instrument, 
so  as  to  avoid  double  taxation.  But  there 
is  no  interest,  as  we  have  held,  in  the  land 
qua  land  granted,  or  which  passes  by  this 
instrument.  See,  as  throwing  material  light 
on  this  particular  point,  Boston  Mfg.  Co. 
V.  Newton,  22  Pick.  23 ;  Fall  River  v.  Bristol 
County,  125  Mass.  567,  and  especial^ 
Hughes  V.  Vail,  57  Vt.  43,  and  Clove  Spring 
Iron  Works  v.  Cone,  56  Vt.  603.  These 
cases,  just  referred  to,  indubitably  establish 
the  proposition  that  no  title  to  this  crude 
resin,  or  turpentine,  passes  under  this 
instrument  until  there  shall  have  been  a 
severance  of  it  from  the  trees;  and  it  must 
follow,  as  a  necessary  corollary,  that  the 
grantee  under  this  instrument  never  had  any 
interest  in  the  land,  as  land. 

There  has  been  a  great  deal  of  confusion 
in  the  books  about  what  is  and  what  is  not 
a  lease.  Many  cases  are  collected  in  the 
valuable  note  to  Heywood  v.  Fulmer,  18 
LJLA.  491.  That  case  approves,  and  we  ap- 
prove, the  following  definition  taken  from  12 
Am.  &  Eng.  Enc.  Law,  p.  977:  "No  partien- 
lar  form  of  expression  or  technical  words 
are  necessary  to  constitute  a  lease;  but 
whatever  expressions  explain  the  intentim 
of  the  parties  to  be  that  one  shall  devest 
himself  of  the  possession  of  his  property, 
and  the  other  shall  take  it  for  a  certain 
space  of  time,  are  sufficient  and  will  amount 
to  a  lease  for  years  as  effectually  as  if  the 
most  proper  and  permanent  form  of  word* 
had  been  made  use  of  for  that  purpose." 
In  a  number  of  eases  cited  in  the  note  to  this 
case,  a  clear  distinction  is  drawn  between  a 
grant  of  the  tight  for  a  .term  of  years  to 
take  from  certain  premises  ore  or  mineral, 
coupled  with  the  right  of  ingress  and  egress, 
etc.,  to  do  so,  and  an  outright  sale  of  min- 
erals or  ore  in  place;  in  the  last  das*  of 
cases  it  being  always  held  that  the  convey- 
ance is  an  outright  sale,  and,  of  course,  a 
conveyance  of  an  interest  in  the  land.  Speak- 
ing of  these  two  classes  of  cases,  the  author 
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of  tiie  note  then  lays:  "But  the  oasee 
•bore  [•.  e.^  those  of  the  flnt  clasa  referred 
to]  Are  to  be  elearlj  distinguiihed  from 
those  in  which  all  the  minerals  within  cer- 
tain land  are  expressly  eonveyed.  Such  a 
conveyance  grante  an  interest  in  tiie  land, 
and  excludes  the  grantor  frcnn  mine." 
This  second  class  of  cases  is  welt  illustrated 
by  one  of  the  eases  cited  by  the  learned  coun- 
sel for  the  appellant,  to  wit,  Consolidated 
Coal  Co.  T.  Baker,  136  lU.  6S0,  651,  12 
L.R.A.  247,  26  K.  S.  651.  That  case  held 
that,  where  there  was  no  division  of  owner- 
ship, as  between  the  land  and  the  minerals 
in  it,  the  land  should  all  properly  be  as- 
sessed,'with  the  fee,  to  the  owner,  but,  where 
the  fee  and  the  coal  werf  owned  by  differ- 
ent persons,  they  should  be  separately  as- 
seesed  as  real  estate,  meaning,  of  course, 
where  the  ore  was  still  in  place  in  the  land; 
and  that  case  further  held  that  in  such  case 
the  two  assessments  must  equal  the  value  of 
the  land  proper,  augmented  by  the  value  of 
the  coal,  and  that  wherever  coal  underlying 
the  land,  in  place  in  the  land,  is  dealt  vlt)^ 
it  may  be  conveyed  by  a  proper  instrument, 
so  as  to  pass  the  title  to  the  same,  with  the 
right  to  mine  it,  and  that  that  sort  of  an  in- 
strument is  much  more  than  a  mere  license 
to  enter  and  mine  the  coal.  It  ia  a  convey- 
ance of  the  coal  itself,  as  it  lies  in  its  natu- 
ral state,  and  the  subject  of  such  grant 
is  real  property  in  the  grantee,  which  is 
liable  to  taxation  as  such.  But  that  case 
was,  in  construction  of  chapter  120  of  the 
Revised  Statutes  of  Illinois  of  1874,  set  out 
at  page  649,  and  the  reasoning  set  out  on 
page  661,  of  135  III.,  is  simply  to  the  effect 
we  have  previously  stated,  with  this  fur- 
ther thought:  That  such  coal  or  mineral 
is  to  be  assessed  as  real  estate  while  so 
in  place  in  the  ground,  where  there  is  an  ab- 
solute conveyance  of  the  coal,  not  where  the 
instrument  is  like  the  one  here,  granting 
nothing  but  the  mere  right  to  enter  and  take 
away  the  property.  This  same  principle  is 
announced  in  Sanderson  t.  Seranton,  105 
Pa.  474,  which  simply  holds  that,  where 
there  is  a  divided  ownership,  there  must  be  a 
divided  taxation  in  cases  of  this  sort. 

It  is  very  aptly  said — so  aptly  that  we 
think  it  worthy  of  quotation  as  a  part  of 
this  opinion — by  one  of  the  learned  counsel 
for  the  appellee,  as  follows:  "For  illustra- 
tion, if  A  sells  to  B  the  right  to  gather  all 
of  the  pecans  that  shall  be  produced  on  his 
(A's)  pecan  orchard,  or  all  the  grapes  which 
his  vineyard  shall  yield,  in  three  years,  cer- 
tain it  is  tliat  suc^  privilege  would  not  be 
assessable,  because  A  pays  the  taxes  on  his 
lands,  in  assessing  which  the  pecan  orchard 
or  the  vineyard  are  taken  into  considera- 
tion as  a  part  thereof,  and  the  fact  that  they 
bear  fruit  ia  considered  an  elemmt  of 
17LJLA.(N.8.) 


value  in  assessing  such  lands,  and  then  B  is 
assessed  with  the  personal  property  as  such ; 
that  is  to  say,  the  fruits  after  th^  shall 
have  been  gathered.  Any  otiwr  mode  of  tax- 
ation would  be  ineqnit^le  as  double  taxa- 
tion. If,  again,  A  were  to  say  to  B,  'I  give 
you  tin  right  and  privilq^  for  a  certain 
price,  to  lather  all  of  the  cabbages  that  shall 
grow  to  maturity  upon  a  certain  tract  of 
land,  which  I  have  sown  with  cabbage  seeds,' 
certain  it  is  that  all  that  B  could  be  as- 
sessed with  would  be  the  cabbages,  as  per- 
sonal property,  when  gathered.  Now,  what 
is  the  difference  between  the  annual  product 
of  the  pecan  orchard,  or  the  vineyard,  or 
the  cabbage  field,  and  the  annual  product  of 
the  pine  tree  I  All  yield  a  yearly  crop,  and 
in  the  cases  of  the  pecan  orchard  and  the 
vineyard  the  fruit  of  the  tree  or  vine  is 
wliat  is  gathered,  while  in  the  case  of  the 
turpentine  it  is  likewise  the  annual  product 
of  ttie  tree  for  three  consecutive  years  that  is 
gathered  by  the  grantee."  This  seems  to 
us  the  very  essence  of  the  whole  point  in- 
volved in  this  case,  and  the  common-sense 
view, — the  view,  too,  supported,  as  we  have 
showir,  by  the  authorities.  We  conclude, 
therefore,  that  whatever  this  instrument 
may  be  called  technically,  whether  a  lease  or 
a  license,  undoubtedly  what  it  grants  is  not 
any  interest  in  the  land  as  land,  but  a  mere 
irrevocable  right,  during  the  life  of  the  con- 
tract, to  enter  upon  the  land  and  take  from 
the  pine  trees  the  crude  resin  or  turpentine. 
Confining  ourselves  strictly  to  the  precise 
point  presented  for  adjudication  by  this 
record,  which  ia,  merely  and  simply,  whether 
this  instrument  passes  any  interest  in  the 
land  as  land,  and  therefore  assessable  as 
land,  we  say  that  it  does  not. 

Wherefore  the  decree  of  the  court  below  is 
affirmed. 


m assaohvsetts  suprbme  judi- 

ciaij  court. 

charles  duncan 

V. 

PRANK  R.  CORDLEY  et  al. 

(—  Mass.  — ,  85  N.  E.  160.) 

Contract  —  performance  —  subsequent 
change  —  effect. 

One  employed  to  build  a  street  to  a  cer- 
tain level  is  entitled  to  his  p^  when  he 
has  constructed  the  street  to  that  level  ac- 
cording to  specifications,  .although,  because 
of  the  action  of  the  elements  or  the  nature 
of  the  soil,  it  subsequently  settles  below  that 
level. 

(June  17,  1008.) 
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XCEPTIONS  by  defendantg  to  niUngs  of 
JlJ  the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  the  contract  price  for  the  con- 
struction of  a  street.  Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Hollis  R.  Bailey,  for  defendant  Rol- 
lins: 


If  the  bottom  proved  soft,  plaintiff  waa 
bound  to  put  in  more  filling,  under  the  con- 
tract. 

1  Hudson,  Bldg.  Contr.  2d  ed.  p.  219;  Der- 
mott  V,  Jonea  (Ingle  t.  Jones)  2  Wall.  1, 
17  L.  ed.  762. 

Messrs.  Berenson  A  Berenaon  for  plain* 

tifr. 


Ca«e  Note.  —  Effect  of  change  of  condt- 
tiontt  from  natural  caufien  after  com- 
pletion of  cottstruction  contract. 

This  note  is  confined  to  cases  vhere  no 

'n-arranty  existed. 

A  search  has  disclosed  little  authority  up- 
on the  question  annotatDd. 

The  cases  disclosed,  passing  upon  like 
questions  with  that  in  Duncan  v.  Cobdlet, 
seem  to  be  in  accord  with  that  case  in  hold- 
ing that,  where  the  contract  has  been  com- 
pleted according  to  agi"eenient.  the  contract- 
or is  not  responsible  for  a  defect  arising 
from  a  natural  cause  after  its  completion. 

Thus,  in  Schlieas  v.  Grand  Rapids,  131 
Mich.  52,  00  N.  W.  700,  where  a  contractor 
built  a  stone  wall  according  to  plans  and 
specifications  furnished,  and  protected  it  in 
the  manner  designated,  he  vaa  held  not 
chargeable  for  damage  caused  to  tlie  tvall  by 
frost. .  The  court  said :  "He  agreed  to  per- 
form it  in  accordance  with  certain  plans 
and  specifications.  If  he  made  the  mortar 
as  provided  by  the  contract,  and  protected 
it  as  he  agreed,  and  performed  the  work  as 
he  was  directed  or  permitted  to  do  by  de- 
fendant's proper  authorities,  he  is  not  re- 
sponsible for  the  condition  of  the  wall, 
cauned  by  freezing.  He  did  not  guarantee 
that  the  wall  should  stand  the  weather." 

As  to  the  duty  of  building  contractor  to 
protect  work  from  freezing,  Aee  Brent  v. 
Head,  W.  &  Co.  18  L.R.A.(X.S.)  801.  and 
ease  note  thereto. 

And  in  Filbert  v.  Philadelphia.  181  Pa. 
530,  37  Atl,  545,  where  one  built  a  reservoir 
in  accordance  witb  specifications  which  his 
contract  compelled  him  to  follow,  and  it 
leaked  solely  because  of  the  micaceous  rock 
upon  which  it  was  built,  be  was  held  en- 
titled to  recover.  The  court  said:  "To  hold 
the  plaintiffs  answerable  for  it  would  be 
to  hold  them  a.s  warranting  that  the  reser- 
voir should  be  a  perfect  reservoir,  notwith- 
standing that  its  defects  might  be  due  en- 
tirely to  its  site  or  to  the  specifications. 
This  is  precisely  the  position  taken  by  the 
city,  and  it  cannot  be  sustained." 

So.  in  Powell  v.  Markliam.  18  La.  Ann. 
681.  the  plaintiff  erected  a  brick  house  ac- 
cording to  defendant's  directions,  in  which 
the  workmanship  and  materials  were  good. 
It  appeared  that  the  ground  in  that  local- 
ity was  unfit  for  brick  buildinpn,  and  that 
most  of  those  situated  there  wure  trucked. 
It  was  held  that  recovery  might  be  had  for 
its  confltruction,  although  the  walls  had 
cracked  in  various  places,  since  the  plaintiff 
was  not  responsible  for  the  unfitness  of  the 
soil,  or  for  the  owner's  refusal  to  have  ex- 
cavatinns  in  the  soil  properly  prepared  for 
the  building. 
ITL.R.A.IX.S.) 


In  Dermott  v.  Jones  (Ingle  v.  Jones)  2 
Wall.  1,  17  L.  ed.  762,  where  the  plaintiff 
contracted  to  build  a  house  to  be  "fit  for 
use  and  occupation,"  and,  after  completion, 
it  settled  because  of  an  inherent  defect  in 
the  soil,  it  was  held  that  the  one  for  whom 
the  house  was  built  was  entitled,  in  an  ac- 
tion by  the  builder,  to  recovery  for  the  cost 
of  remedying  the  defect.  In  this  case,  how- 
ever, it  will  be  noticed  that  there  was  an 
express  provision,  as  above  stated,  which 
distinguishes  it  from  such  cases  as  Dun- 
can V.  COBDLEY. 

The  case  of  Boughton  v.  Smith,  142  N.  Y. 
674,  37  N.  E.  470,  is  similar.  Tliere  one 
contracted  to  put  pai-quet  floorings  through- 
out another's  liouse,  the  work  to  be  first 
class.  It  was  shown  that  in  first-class  work 
the  blocks  had  no  spaces  between  them,  and 
did  not  shrink.  It  was  held  that,  although 
the  party  gave  the  best  of  material  and 
work,  he  could  not  recover  where  it  ap- 
peared that,  after  completion,  spaces  opened 
up  between  the  blocks,  and  tliat  they  were 
repeatedly  repaired,  once  to  the  expressed 
satisfaction  of  the  owner,  but  afterwards 
again  shrank  and  became  .uneven. 

In  Standard  Stamping  Co.  v.  Hemming- 
hauB,  1S7  Mo.  23,  57  8.  W.  -746,  a  person 
undertook  to  construct  a  building,  the  floor- 
ing to  be  of  white  oak.  well  seasoned,  level, 
and  closely  joined.  The  evidence  showed 
that,  after  it  waa  laid,  it  warped  and  was 
uneven.  It  was  held  that  if,  during  the  con- 
struction of  the  building,  the  architect  ob- 
jected to  flooring  which  was  proposed  to  be 
used,  and  the  builder  then  furnished  other 
stock,  which  was  approved  by  the  architect 
and  president  of  the  company  for  whom  the 
building  was  being  erected,  the  builder  was 
not  liable  if  the  defects  were  such  as  could 
have  been  seen  by  the  exercise  of  ordinary 
skill  and  experience;  but,  if  they  were  latent, 
the  builder  would  be  liable  for  the  war|ring; 
etc.,  though  he  acted  innocently. 

In  Wisconsin  Red  Pressed  Brick  Co.  v. 
Hood,  67  Minn.  320,  64  Am.  St.  Rep.  418, 
69  N.  \V.  1091,  where  a  contractor  pur- 
chaiwd  brick  for  use  in  constructing  a  build- 
ing without  knowledge  of  a  latent  defect 
which  existed  in  them,  and,  after  the  build- 
ing had  been  completed  and  accepted,  the 
defects  were  developed  by  exposure  to  the 
weather,  the  contractor  was  allowed  to  re- 
cover, it  appearing  that  the  defect  could 
not  have  been  discovered  by  the  exercise  of 
reasonable  care  and  skill.  Here  the  defect 
was  inherent  in  the  material  used,  which  dis- 
tinguishes the  case  from  Duncah  v.  Coid- 
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Morton,  J.,  delivered  the  opinioD  of  thtt 
.«oiirt : 

This  is  an  action  upon  a  written  con- 
tract to  recover  the  balance  alleged  to  he 

•due  for  building  two  streets  on  land  of  the 
Crescent  Land  Company  in  Boston.  The 
streets  were  to  be  built  up  to  the  level  of 

■Commonwealth  avenue,  and,  when  finished, 
were  to  be  10  feet  wide  at  the  top.  The 
material  was  to  be  taken  from  the  compa- 
ny's land,  and  the  work  was  to  be  completed 
on  or  before  July  20,  1904.  There  was  a 
verdict  for  the  plaintiff,  and  the  case  is 
here  on  exceptions  by  the  defendants  to  the 
refusal  of  the  court  to  rule  that,  on  all  the 
evidence,  the  plaintiff  was  not  entitled  to 
reeover.    Tha  case  was  submitted  to  the 

Jury  UBder  the  Instructions  not  othertrise  ob- 
jected to. 

The  only  question  Is  whether  the  streets 
were  eompleted  according  to  the  contract. 
The  jury  must  have  found  that  they  were, 
and  we  do  not  see  how  it  could  have  been 
ruled,  as  matter  of  law,  that  they  were  not. 
There  was  testimony  tending  to  show  that 
they  were  built  up  to  the  tevel  of  Common- 
wealth avenue  and  finished  10  feet  wide  at 
the  top,  as  required  by  the  contract;  but 
that  afterwards,  owing  to  the  nature  of  the 
land  on  which  it  was  built  and  perhaps  to 
the  action  of  the  elements,  one  of  them  set- 
tled so  that  it  was  below  the  stipulated  lev- 
-el.  The  defendant  contends,  in  effect,  that 
the  plaintiff  was  bound  to  fill  it  up  again 
-and  to  keep  filling  it  up  as  often  as  it  set- 
tled, until  it  remained  permanently  at  the 
Ifve]  contracted  for;  and  that,  because  he 
did  not  do  bo,  he  did  not  perform  his  con- 
tract and  is  not  entitled  to  recover.  But 
all  that  the  contract  required  the  plaintiff 
to  do  was  to  build  the  streets  to  the  level 
of  Commonwealth  avenue  and  finish  them 
10  feet  wide  at  the  top,  and  when  he  had 
done  that  he  had  performed  all  that  the 
contract  called  for.  If  one  of  the  streets 
afterwards  settled,  owing  to  the  nature  of 
the  land  on  which  it  was  built  or  the  ac- 
tion of  the  elements,  the  plaintiff  was  not 
responsible  therefor,  and  was  not  bound  to 
fill  the  street  up  again.  If  the  street  had 
settled  during  the  process  of  construction, 
the  plaintiff  would  have  had  to  keep  filling 
it  in  till  he  brought  it  up  to  the  required 
level.  But,  after  it  was  once  completed,  as 
the  jury  have  found  that  it  was,  his  obli- 
gations under  bis  contract  were  ended.  Cases 
like  Dermott  v.  Jones  (Ingle  v.  Jones)  2 
"Wall.  1,  17  L.  ed.  762.  relied  on  by  the  de- 
fendant, and  Adams  v.  Nichols,  19  Pick. 
275,  31  Am.  Dec.  137,  are  not  applicable. 

Exceptions  overruled. 
17  L.R.A.(N.S.) 
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CIAL OOUBT. 

MATTIB  T.  HOOK 
v. 

ELLEN  A.  BOLTON. 
(—  Mass.  —,  85  N.  E.  175.) 

Fixtures  —  question  for  Jury. 

1.  Whether  or  not  gas  fixtures,  steam 
radiators,  a  kitchen  range,  and  window  and 
door  screens,  annexed  by  the  owner  to  hia 
dwelling  house  and  used  with  it,  arc  fixtures 
which  will  pass  under  a  mortgage  of  the 
realty,  is  a  question  for  the  jury  under 
proper  instructions. 

Same  —  ffas  stoTe  *  window  shades. 

2.  A  gas  stove  and  window  shades  run- 
ning on  rollers,  attached  by  the  owner  tu 
his  dwelling  house  designed  for  a  single 
family,  are  not  fixtures  which  will  pass 
with  a  mortgage  of  the  realty. 

(June  15,  1008.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  the  value  of  certain  articles  tak- 
en by  defendant  as  fixtures  upon  foreclos- 
ing a  real-estate  mortgage.  Sustained. 
The  facts  are  stated  in  the  opinion. 
Mr.  Olcott  O.  Partridge,  for  plaintiff: 
These  were  ordinary  steam  radiators,  at- 
tached to  the  upright  pipes  or  risers  only 
by  a  screw  coupling,  easily  removable  with- 
out injury,  of  the  kind  usually  kept  in 

Case  Note.  — •  Oam  stoves  as  ftxturea. 

A  search  has  disclosed  but  three  cases 
where  this  question  has  been  considered  by 
the  courts. 

In  the  absence  of  an  express  agreement, 
it  would  seem  to  be  the  rule  that  such 
ranges  do  not  become  fixtures  hy  being 
placed  in  position  and  connected  with  a  sup- 
ply pipe. 

Thus,  in  Cosgrove  v.  Troeacher,  62  App. 
Div.  123,  70  N.  Y.  Supp.  764,  gas  rangiw 
resting  on  concrete  hearths,  and  attached  ti) 
a  supply  pipe  in  apartments,  were  held,  as  a 
matter  of  law,  as  against  a  purchaser  of 
the  real  estate  under  forecUpHure,  to  be 
movables.  The  court  said:  "They  were 
not  set  in  any  place  specially  constructed 
for  them.  They  stood  out  on  the  floor 
wholly  disconnected  from  the  walls,  floor, 
or  ceiling,  except  that  they  rested  on  feet 
which  were  not  attached,  and  were  connected 
with  the  flues  as  stoves  are  generally  con- 
nected. Their  connecting  pipes  were  screwed 
onto  the  gas  supply  pipes,  but  this  was 
similar  to  the  connection  between  an  ordi- 
nary' stove  and  a  permanent  boiler,  and  in 
no  material  respect  differs  from  the  attach- 
ment of  gas  fixtures." 

In  Vaughen  v.  Haldeman,  33  Fa.  522,  75 
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stock  by  dealen,  and  could  be  used  to  equal 
advantage  in  any  house  or  office.  They  are 
funuture,  like  gas  fixtures. 

National  Bank  v.  North,  160  Fa.  303,  28 
Atl.  694;  Vaughen  v.  Haldeman,  33  Pa. 
522,  75  Am.  Dec.  622;  Wall  v.  Hinds,  4 
Gray,  256,  64  Am.  Dec.  64;  Holbrook  v. 
Chamberliu,  116  Mass.  165,  17  Am.  Rep. 
146;  Leonard  v.  Stiekney,  ISl  Mass.  641. 

The  kitchen  ranges  were  removable. 

Jennings  v.  Vahey,  183  Mass.  47,  97  Am. 
Si.  Rep.  409,  66  N.  E.  598. 

A  gas  fixture  such  as  these  Is  not  a  fix- 
ture, in  the  sense  of  being  legally  annexed 
to  the  realty,  even  if  it  is  screwed  to  the 
gas  pipes  and  cemented  on. 

Towne  v.  Fiske,  127  Mass.  125,  34  Am. 
Rep.  353;  Guthrie  v.  Jones,  108  Mass.  191; 
Condit  V.  Goodwin,  44  Misc.  312,  89  N.  Y. 
Supp.  827;  Raymond  v.  Strickland,  124  Qa. 
504,  3  L.R.A.(N.S.)  69,  52  S.  E.  619. 

Gaa  stoves  are  at  least  as  removable  in 
their  legal  character  as  gas  fixtures. 

Vaughen  v.  Haldeman,  supnu. 

Window  shades  are  asually  treated  in 
Massachusetts  as  removable,  sind  have  been 
held  in  other  states  to  be  removable  as 
matter  of  law. 

Coagrove  v.  Troescher,  62  App.  Div.  123, 
70  N.  Y.  Supp.  764}  Towne  v.  Fiake,  supra; 
Durkee  v.  Powell,  76  App.  Dir.  176,  77  K. 
Y.  Supp.  368. 

Window  screens  have  been  held  to  be  per- 
sonal property. 

Cosgrove  v.  Troescher  and  Durkee  v. 
Powell,  supra. 

Mr.  John  F.  Lynch,  for  defendant: 

The  question  was  pTopa-ly  submitted  to 
the  Jury  whether  the  furnace  and  radiators 
were  part  of  the  realty. 

Jennings  v.  Tahey,  188  Mass.  47,  97  Am. 
St.  Rep.  409,  66  N.  E.  698;  RIdgeway  Stove 
Co.  V.  Way.  141  Mass.  6S7,  6  N.  E.  714; 
Allen  T.  3fooney,  180  Mass.  166;  Towne  t. 
Fiske,  127  Mass.  126,  34  Am.  Rep.  363; 


Turner  v.  Wentworth,  119  Mass.  459;  Ful- 
ler-Warren Co.  V.  Harter,  110  Wis.  80,  &» 
LJI.A.  603,  84  Am.  St.  Rep.  867,  85  N.  W. 
698;  Young  v.  Hatch,  99  Me.  465,  69  Atl. 
960;  Boston  Furnace  Co.  v.  Dimodc,  168- 
Mass.  552,  33  N.  E.  647. 

The  ranges  were  used  by  the  tenants  dur- 
ing their  occupancy,  and  were  part  of  the 
realty  as  a  matter  of  law. 

Knickerbocker  Trust  Co.  v.  Penn  Cordage 
Co.  66  N.  J.  £q.  806,  105  Am.  St.  R^ 
640,  S8  Atl.  409;  Allen  v.  Money,  1S0> 
Mass.  165;  Smith  Paper  Co.  v.  Servln,  130 
Mass.  511;  Hopewell  Mills  v.  Taunton  Sar. 
Bank,  150  Mass.  519,  6  LJt.A.  249,  16  Am. 
St.  Rep.  235,  23  N.  E.  327;  Turner  v.  Went- 
worth, supra;  Goddard  v.  Chase,  7  Masa. 
432;  Monti  T.  Barnes  [1901]  1  K.  B.  205; 
Erdman  v.  Moore,  68  N.  J.  L.  446,  S3  AtL 
958. 

The  question  whether  the  gas  fixtnrea- 
and  gas  range  were  fixtures  was  properly 
submitted  to  the  jury. 

Cunningham  v.  Seaboard  Realty  Co.  67 
N.  J.  Kq.  210,  58  Atl.  819;  Knickerbocker 
Trust  Co.  V.  Pehn  Cordage  Ca  supra; 
Lynde  v.  Rowe,  12  Allen,  100;  McFarlane  v. 
Foley,  27  Ind.  App.  484,  87  Am.  St.  Rep. 
264,  60  N.  E.  S67. 

The  window  screras  were  used  1^  the 
plaintiff  and  her  tenants.  It  does  not  ap- 
pear that  they  were  adjustable,  or  that  an> 
attempt  was  made  to  sell  or  remove  then, 
or  that  the  tenants  had  the  right  to  use 
screens  of  their  own,  if  they  so  wished;  and' 
the  question  whether  they  were  realty  or 
not  was  properly  submitted  to  the  jury. 

E.  M.  Fish  Co.  V.  Young,  127  Wis.  149, 
106  N.  W.  796;  Cunningham  v.  Seaboud 
Realty  Co.  supra. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  tort  to  recover  the 
value  of  certain  articles  annexed  to  a  dweD- 


Am.  Dec.  622,  in  a  case  involving  the  right 
of  one  whose  property  had  been  sold  at 
BherifTs  sale  to  remove  chandeliers  and 
brackets,  after  stating  that  there  waa  noth- 
ing to  distinguish  chandeliers,  etc.,  from 
lamps,  and  like  fittings,  whose  places  they 
todE,  the  eonrt  said:  "Gas  stoves  are  large- 
ly used  for  bath  and  other  rooms,  and  are 
necessarily  connected  with  the  gas  pipes  in 
the  same  way;  but  no  one  would  think  of 
saying  that  they  were  fixtures  which  it 
would  be  waste  to  remove.  It  is  therefore 
more  simple  to  consider  all  these  gas  fix- 
tures, whether  stoves,  chandeliers,  halt  and 
entry  lamps,  droplights,  or  table  lamps,  aa 
governed  by  the  same  rule  as  the  articles 
for  which  they  are  substituted." 

But,  by  agreement,  they  may  be  consid- 
ered as  fixtures. 
17  LJE£.A.(N.S.) 


Thus,  in  Wynne  v.  Friedman,  48  Mise. 
016,  96  N.  Y.  Supp.  838,  where  defendant 
agreed  to  sell  property  by  full  covenants, 
expressly  contracting  uiat  gas  ranges  were 
to  be  included,  but  made  no  mention  of 
these  in  the  deed,  and  Uie  ranges  were  sub- 
sequently taken  by  a  gas  company  which 
showed  title,  it  was  hdd  that,  while  mov- 
able, the  attached  ranges  were  so  of  kin  to- 
fixtures  that  the  parties  might,  by  agree- 
ment, treat  them  as  part  of  the  realty  so- 
aa  to  make  it  unnecessary  to  mention  them 
in  the  conveyance  in  order  that  tbey  should 
pass  witii  the  land ;  and-  in  this  case,  they 
having  been  included  in  a  eovenant  of  sale 
and  warranty  which  did  not  merge  in  the 
ctmveyance,  the  vendor  was  held  liable  uptmi 
their  removaL 
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ing  house  and  used  with  it.  The  defendant 
claimed  title  under  the  foreclosure  of  n 
mortgage  of  the  real  estate.  The  plaintiff 
requested  the  presiding  judge  to  rule,  us 
to  several  classes  of  these  articles,  that  they 
were  personal  property,  and  not  flxtbres. 

The  principles  of  law  applicable  to  cases 
of  this  kind  have  been  stated  many  times  in 
recent  opinions  of  this  court.-  In  Hopewell 
Hills  T.  Taunton  Sav.  Bank.  150  Mass.  619> 
522,  6  hJR.A.  249,  15  Am.  St.  Rep.  235,  23 
N.  E.  327,  is  this  language:  A  chattel  "is 
found  to  ije  real  estate  or  personal  property 
from  the  external  indications  which  show 
whether  or  not  it  belongs  to  the  building  as 
an  article  designed  to  become  a  part  of  it 
and  to  be  used  with  it  to  promote  the  ob- 
ject for  which  it  was  erected  or  to  which  it 
has  been  adapted  and  devoted,  an  article  in- 
tended not  to  be  taken  out  or  used  else- 
where, unless  by  reason  of  some  unexpected 
change  in  the  use  of  the  building  itself. 
The  tendency  of  the  modem  cases  is  to 
make  this  a  question  of  what  was  the  in- 
tention with  which  the  machine  was  put  in 
place."  See  also  Wentworth  v.  S.  A.  Woods 
Mach.  Co.  163  Mass.  28,  39  N.  E.  414; 
Ridgeway  Stove  Co.  v.  Way,  141  Mass.  557, 
6  N.  E.  714;  Southbridge  Sav.  Bank  v.  Ma- 
son, 14?  Mass.  500,  1  L.R.A.  350,  18  N.  E. 
406;  Southbridge  Sav.  Bank  v.  Stevens  Tool 
Co.  130  Mass.  547;  Fierce  v.  George,  108 
Mass.  78,  11  Am.  Rep.  310;  Leigh  v.  Taylor 
[1902]  A.  C.  157-181.  Of  course  the  rule  is 
the  same  as  to  articles  attached  to  a 
dwelling  house  as  it  is  as  to  machines  put 
into  a  factory.  As  bearing  upon  the  ques- 
tion, "the  nature  of  the  article  and  the  ob- 
ject, the  effect,  and  the  mode  of  annexation 
are  alt  to  be  considered."  Generally,  the 
question  whether  an  article  attached  to  a 
building  belongs  to  the  real  estate  is  a 
mixed  question  of  law  and  fact. 

The  application  of  these  principles  to  the 
facts  of  the  present  case  require  us  to  sus- 
tain the  rulings  of  the  court  as  to  all  the 
articles  except  the  gas  stove  and  the  cur- 
taina. 

It  is  contended  that  the  gas  fixtures 
should  have  been  held  to  be  personal  prop- 
erty as  matter  of  law,  on  the  authority  of 
Guthrie  V.  Jones,  108  Mass.  191,  and  Towne 
T.  Fiske,  127  Mass.  125,  34  Am.  Rep.  363. 
In  the  opinion  in  each  of  these  cases  there 
IB  language  which  goes  beyond  the  decision, 
and  tends  to  support  the  plaintiff's  conten- 
tion. The  later  case  merely  adopts  the  lan- 
guage of  the  earlier  one.  But  in  each  of 
the  cases  the  question  before  the  court  was 
whether  the  gas  fixtures,  upon  the  evidence, 
could  be  ruled,  as  matter  of  law,  to  be  a 
part  of  the  realty.  The  decision  was  simply 
that  they  could  not. 

We  have  not  been  referred  to  any  cue  in 
17  L.R.A.  (N.S.) 


which  the  court  has  decided  that  gas  fix- 
tures attached  to  a  building  and  used  with 
it  are,  as  matter  of  law,  personal  property. 
They  may  or  may  not  be,  according  to  the 
facts  and  circumstances  which. tend  to  show 
that  they  do  or  do  not  belong  to  the  building, 
and  were  or  were  not  intended  to  remain 
with  it  as  a  part  of  it.  As  to  the  gas  fix- 
tures, the  steam  radiators,  the  kitchen  range, 
and  the  window  screens  and  door  screens, 
the  judge  was  right  in  submitting  the  ques- 
tions to  the  jury,  with  proper  instructions. 
Alien  V.  Mooney,  130  Mass.  155;  Ridgeway 
Stove  Co.  V.  Way,  supra;  Jennings  v.  Vabey, 
183  Mass.  47,  97  Am.  St.  Rep.  409,  66  N.  E. 
598. 

The  gas  stove  and  the  window  shades, 
running  on  rollers,  stand  differently.  It 
may  be  that  certain  apartment  houses,  or 
other  dwelling  houses  designed  for  occupa- 
tion by  tenants,  are  constructed  in  some  of 
our  cities  and  intended  to  be  used  in  such  a 
way  that  the  introduction  of  such  gas 
stoves  and  window  shades  by  the  owner,  to 
go  with  the  house  as  a  part  of  it,  for  use 
by  the  tenants,  may  hereafter  be  proved  at 
a  trial.  See  Jennings  v.  Vahey,  supra.  It 
is  entirely  possible  that  the  mode  of  con- 
struction and  use  of  certain  kinds  of  houses 
may  be  such  that  articles  of  this  kind  will 
be  made  a  part  of  the  house  for  permanent 
retention  and  use  in  the  places  where  they 
are  put.  If  it  becomes  a  practice  to  build 
and  use  houses  in  such  a  way  these  articles 
may  be  put  in  as  fixtures.  Ah  to  the  ap- 
plication of  the  law,  we  agree  with  Lord 
Halsbury  in  what  he  said  in  Leigh  v.  Tay- 
lor, supra,  in  regard  to  the  decisions  of  the 
courts:  "The  facts  have  been  regarded  in 
different  aspects,  according  to  the  fashion 
of  the  times,  the  mode  of  ornamentation, 
and  the  mode  in  which  houses  were  built, 
and  the  degree  of  attachment  which,  from 
time  to  time,  became  necessary  or  not,  ac- 
cording to  the  nature  of  the  structure  which 
was  being  dealt  with," 

In  the  present  case  we  discover  no  evi- 
dence to  warrant  the  jury  in  finding  that 
the  gas  stove  and  curtains  were  a  part  of 
the  realty.  So  far  aa  appears,  the  building 
in  question  was  an  ordinary  dwelling  house 
for  a  single  family,  and  there  ia  nothing  to 
show  that  it  was  intended  to  be  occupied 
or  used  differently  from  common  dwelliiig 
bonses.  These  were  ordinary  articles  of 
merchandise,  not  peculiarly  fitted  for  use  In 
tliis  house,  were  of  a  standard  pattern, 
loosely  affixed  and  easily  removed,  and  were 
of  the  nature  of  personal  property.  They 
were  put  into  the  bouse  by  the  moTtgagw, 
and  were  of  a  kind  of  articles  which  usually 
are  carried  away  by  an  outgoing  occupant. 
There  was  nothing  to  show  that  the  owner 
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intended  to  annex  them  as  a  permanent  ad- 
dition to  tbe  real  estate.  We  think,  upon 
the  evidence,  the  judge  woa  wrong  in  sub- 
mitting to  the  jury  the  que9ti(Hi  whether 
they  were  a  part  of  the  realty. 
Exceptions  sustained. 


VIRGINIA  SUPRKME  COURT  OF  AP- 
PKALS. 

TROUT,  Plff.  in  Err., 

V. 

NORFOLK  &  WESTERN  RAILWAY  COM- 
PANY, 

<107  Va.  676.  69  S.  E.  394.) 

Erldence  —  consideration  of  deed. 

1.  Upon  the  question  of  the  considera- 
tion for  land  deeded  to  a  railroad  company 
for  a  right  of  way,  letters  written  after 
execution  of  the  deed,  by  persons  not  shown 
to  have  been  the  authorized  agents  of  the 
railroad  company  or  to  have  had  anything 


to  do  with  the  making  of  the  contract,  axe 

inadmissible. 

Same  —  Immaterlnl. 

2.  Upon  the  question  whether  or  not  am 
agreement  to  construct  a  paas  way  was  |>art 
of  the  consideration  for  a  ^rant  of  land  to 
a  railroad  company  for  a  right  of  way,  let- 
ters which  throw  no  light  upon  the  ques- 
tion are  not  admissible  in  evidence. 

Deed  —  consideration. 

3.  In  an  action  to  recover  the  purchase 
price  of  land  conveyed  to  a  railroad  com- 
pany for  a  right  of  way,  recovery  cannot  be 
had  for  breacli  of  a  contract  to  estitblish 
across  it  a  pass  way  which  is  not  mentioned 
in  the  deed. 

Same  —  parol  reservation. 

4.  Parol  evidence  is  not  mdmi»«ible  to 
show  that  the  true  consideration  for  a  deed, 
which  ia  recited  to  be  a  sum  of  money,  was, 
in  addition  thereto,  a  contract  to  build  a 
pasa  way  across  the  property  conveyed,  since 
the  effect  would  be  to  establish  the  reserva- 
tion of  an  easement  inconsistent  with  the 
terms  of  the  deed. 

{November  21,  1907.) 


Cone  Note.  —  Parol  agrecmetU  to  con- 
tttruct  ■private  fcay  acroas  railroad. 

The  rule  laid  down  in  the  above  case, 
that  the  grantor  in  a  deed  for  a  railroad 
right  of  way,  containing  no  reservation  to 
that  effect,  will  not  be  permitted  to  show 
that,  at  the  time  of  the  execution  of  the 
deed,  the  rai  1  road  company  orally  con  - 
tracted,  as  a  part  of  the  consideration'  there- 
for, to  construct  him  a  pass  way  across  the 
road,  is  supported  by  Meade  v.  Norfolk  & 
W.  R.  Co.  89  Va.  296,  16  S.  E.  497,  which 
is  sufficiently  set  forth  in  the  above  opinion, 
and  by  Schrimper  v.  Chicago,  M.  &  St.  P. 
R.  Co.  Ilfi  Iowa,  3S,  82  N.  W.  916,  in  which 
it  was  held  that,  where  a  deed  for  a  rail- 
road right  of  way  fully  expressed  the  con- 
sideration, evidence  of  a  parol  agreement 
for  an  undercrosaing,  alleged  to  have  bt'en 
made  at  the  time  of  the  execution  of  the 
deed,  as  a  part  of  the  consideration,  was  in- 
admifliiible,  as  it  would  vary  the  effect  of 
the  deed. 

So,  in  Gulf,  C.  k  S.  F.  R.  Co.  v.  Richards, 
11  Tex.  Civ.  App.  95,  32  8.  W.  96,  it  was 
held  that,  where  the  deed  for  a  railroad 
right  of  way  contained  no  stipulations  an 
to  the  manner  in  which  the  railroad  should 
be  conntructed,  parol  evidence  was  not  ad- 
missible to  show  that  the  grantee,  in  pro- 
curing the  deed,  falsely  and  fraudulently 
represented  to  the  grantor  that,  wborever 
the  roadbed  was  required  to  be  elevated, 
treatling  would  be  used  so  that  his  access 
from  one  portion  of  his  land  to  the  other 
would  not  be  cut  otT. 

Attention  may  here  be  called  to  Mills  v. 
Hopkins,  6  U.  C.  C.  P.  138,  in  which  it 
was  held  that,  where  a  railroad  company 
had  agreed -to  construct  a  farm  crossing 
for  the  grantor  of  a  portion  of  its  right  of 
17LJl.A.(N.S.) 


way,  the  right  of  tiie  grantor  to  a  crossing 
could  not  pass  by  parol  to  a  purchaser  of 
another  portion  of  his  land. 

On  the  other  hand,  in  Perkiomen  R.  Co. 
T.  Bromer,  217  Pa.  263,  66  Atl.  359,  the 
court,  though  admitting  that  all  negotia- 
tions and  promises  and  oral  agreements  were 
merged  in  and  extinguished  by  the  written 
instrument  which  was  the  final  result  of 
negotiations  between  the  parties  to  a  con- 
tract or  deed,  nevertheless  held  that  an  oral 
promise  made  by  one  of  the  parties  at  the 
time  and  used  to  procure  the  execution  of 
a  deed  might  be  given  in  evidence,  although 
its  effect  was  to  change  the  writing.  Ac- 
cordingly, the  grantor  in  a  deed  of  a  rail- 
road right  of  way  was  permitted  to  show 
that  he  was  induced  to  execute  the  deed  by 
a  contemporaneous  agreement  on  the  part  of 
the  president  of  the  railroad  company  that 
the  company  would  build  a  crossing  over 
the  railroad  to  connect  the  two  portions 
of  such  grantor's  land. 

Some  authority  for  the  conclusion  reached 
in  the  case  last  cited  would  seem  to  he 
found  in  the  two  cases  following,  in  neither 
of  which  does  it  appear  whether  the  con- 
tracts sued  upon  were  verbal  or  written, 
though  they  were  probably  oral,  since  they 
were  made  in  each  case  by  an  agent  of  the 
railroad  company  while  n^tiating  with 
the  owner  of  the  land  through  which  ran 
tlie  company's  right  of  way. 

In  Coding  v.  Banf;or  &  A.  R.  Co.  94  Me. 
542,  48  Atl.  114,  the  court  refused  to  de- 
cree the  specific  performance  of  an  alleged 
contract  of  a  railroad  company  to  build 
and  maintain  a  grade  crossing  over  its 
track,  not  because  of  the  insufBciency  of 
the  agreement,  but  because  in  the  opinion  of 
the  court  there  were  no  adequate  reasons  for 
the  existence  of  such  a  crossing.   The  court 
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1^  RROR  to  the  Circuit  Court  for  the  City 
A  of  Roanoke  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  value  of  lands  conveyed  to  de- 
fendant for  a  right  of  way.  Affirmed. 
Thb  facts  are  stated  in  the  opinion. 
Messrs.  Hant  &  Staples  for  plaintiff  in 
error. 

Me8s»,  Robertson  A  Wlngfleld  and  A. 
A.  Pbtogar  for  defendant  in  error. 

Cardwell,  J.,  delivered  the  opinion  of 

the  eourt: 

This  is  an  action  of  assumpsit,  in  which 
the  plaintiff  claims  the  right  to  recover  the 
value  of  certain  real  estate  which  he  had 
conveyed  to  the  defendant  company. 

The  declaration  contains  tiie  common 


counts  in  assumpsit  and  two  special  counts. 
The  first  special  count  alleges  that  the  plain- 
tiff agreed  to  convey  to  the  defendant  cer- 
tain parts  of  a  tract  of  land,  provided  the 
defendant  would  pay  him  the  sum  of  $2,999 
in  cash,  and  would  also  construct,  open,  and 
maintain  across  the  land  to  be  conveyed  and 
under  the  defendant's  railway  tracks  a  road- 
way 30  feet  wide,  of  which  24  feet  was  to 
be  dedicated  to  the  public  use,  and  6  feet  to 
the  plaintiff  as  a  means  of  access  for  his  live 
stock  from  one  side  of  his  place  to  the 
other ;  that  he  did  convey  the  land,  by  a  deed 
which  he  makes  a  part  of  the  count,  and  re- 
ceived the  $2,999;  but  that  the  defendant  re- 
fused to  provide  the  6-foot  pass  way  for 
hie  use,  whereby  he  is  deprivefl  of  access  to 
water  for  his  stock,  ^nd  has  suffered  dam- 


said  that  it  was  the  more  ready  to  come 
to  this  conclusion  because  of  the  fact  that, 
if  the  plaintiff's  allegations  were  true,  he 
could  recover  for  all  damage  that  be  had 
sustained  by  reason  of  the  failure  of  the 
c<»npany  to  perform  the  contract. 

So,  in  Owazarak  v.  Gulf,  C.  A;  8.  F.  R.  Co. 
31  Tex.  Civ.  App.  229,  71  S.  W.  793,  re- 
covery was  refused  to  the  owner  of  land 
through  which  m  railroad  ran,  for  the  fail- 
ure of  the  railroad  company  to  construct 
and  maintain  a  crossing  over  its  road  with- 
in the  plaintiff's  land,  because  there  was  no 
consideration  shown  for  such  an  agreement. 
From  which  it  may  fairly  be  inferred  that, 
had  there  been  sufficient  consideration,  the 
plaintiff  would  have  been  entitled  to  recover. 

In  Morris  &  E.  R.  Co.  v.  Qreen.  16  N.  J. 
Eq.  469,  «  ntilroad  was  enjoined  from  using 
a  deed  for  its  right  of  way  as  a  defense  tu 
a  suit  at  law  under  the  following  circum- 
stances :  The  owner  of  a  farm  through 
which  a  railroad  desired  a  right  of  way  ob- 
jected to  signing  a  deed  offered  by  the 
company,  upon  the  ground  that  it  did  not 
reserve  bis  right  to  a  crossing,  though  he 
finally  execut^  it  upon  the  assurance  by 
the  company's  agents,  one  of  whom  was  a 
lawyer,  that  his  right  to  a  crossing  would 
not 'be  affected  by  such  deed.  The  company 
having  failed  to  construct  a  crossing  after 
being  legally  notified,  the  owner  madB  it 
himself,  and,  by  virtue  of  the  provision  of 
the  company's  charter,  sued  it  at  law  for 
the  money  expended,  and  the  company  sot 
up  the  deed  as  a  bar  to  recovery.  It  wa^ 
held  that  the  company  was  estopped  from 
such  use  of  the  deed  by  the  repreaentations 
made  by  its  agents  at  the  time  of  its  execu- 
tion. 

It  would  seem,  however,  that,  where  a 
stipulation  as  to  a  private  crossing  is  in- 
advertently omitted  from  a  deed  of  a  rail- 
road right  of  way,  the  deed  will  be  reformed 
on  the  ground  of  mistake  ho  as  to  express 
the  true  agreement  entered  into  at  the  tim.- 
the  conveyance  was  made.  Such,  at  least, 
was  the  conclusion  reached  in  Stafford  v. 
Big  Sandy  R.  Co.  32  Ky.  L.  Rep.  154.  105 
S.  W.  389.  And  such  seems  also  to  be  tha 
nLJl.A.(N.S.) 


view  taken  by  the  court  in  Jewett  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  46  Mo.  App.  68. 
though  relief  was  denied  because  the  agent 
by  whom  the  parol  agreement  as  to  the 
crossing  was  made  was  not  authorized,  to 
the  knowledge  of  the  owner  of  the  land,  to 
bind  the  company  by  any  such  agreement. 

In  Swan  v.  Burlington,  C.  R.  A  N.  R.  Co. 
72  Iowa,  660,  34  N.  W.  457,  in  which  it  ap- 
peared that  a  railroad  company,  at  the 
time  of  obtaining  from  the  plaintiff  a  deed 
for  the  right  of  way  over  his  land,  made  an 
oral  agreement  to  construct  and  maintain 
a  crossing  for  him,  and  had  done  so,  and 
the  same  had  been  used  by  the  plaintiff  for 
nearly  twenty  years,  it  was  held  that  the 
purchaser  of  such  road  at  a  judicial  sale, 
with  constructive  notice  of  such  agreement, 
could  not  claim  and  occupy  the  right  of 
way  upon  any  other  conditions  than  those 
fixed  by  such  agreement. 

On  the  other  hand,  in  Hunter  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.  70  Iowa,  490,  41 
N.  W.  305,  the  court  refused  to  give  ef- 
ficacy, as  against  a  purchaser  of  a  railroad 
at  a  foreclosure  sale,  to  a  parol  agreement 
for  the  construction  of  a  private  crossing 
over  the  railroad,  where  such  agreement  wan 
made,  not  at  the  time  of  the  execution  of 
a  deed  for  the  right  of  way,  but  afterwards, 
in  settlement  of  certain  claims  of  th? 
plaintiff  against  the  railroad  company. 
The  court  distinguished  this  case  from 
the  Swan  Case,  juat  cited,  by  the  fact  that 
in  the  latter  case  the  plaintiff  had  acqnireil 
a  valid  right  to  the  passageway  when  the 
road  was  built,  and,  having  been  in  the 
possession  and  enjoyment  of  it  when  the 
defendant  purchased,  did  not  lose  his  right 
thereto;  while  In  the  case  at  bar  the  con- 
sideration for  the  agreement  consisted  solely 
of  claims  for  damages  which  were  not  liens 
on  the  right  of  way,  but  were  in  the  nature 
of  personal  demands  upon  the  company 
which  built  the  road,  and  the  easement  of 
a  permanent  crossing,  sought  to  be  secured 
by  the  plaintiff  in  payment  of  such  claims, 
was  not  required  for  the  proper  construc- 
tion and  operation  of  the  road. 
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ages  in  the  tarn  of  $2,000.  The  neond 
Bpeeial  count  is  practically  'the  eame  ai 
the  first}  except  that  it  omits  the  state- 
ment that  part  of  the  roadway  was  to  be 
dedicated  to  the  public;  and  both  counts 
claim  that)  in  addition  to  the  consideration 
agreed  to  be  paid  in  m<Hi^,  there  was  the 
further  consideration  for  the  said  deed,  of 
the  promise  and  agreement  on  the  part  of 
the  defendant  tiiat  it  would  construct  and 
maintain  the  6-foot  passageway  across  the 
land  conveyed  and  under  the  defendant's 
railway  tracks,  for  the  use  of  the  plaintiff 
as  a  means  of  access  for  his  live  stock  from 
one  side  of  liis  place  to  the  other;  and  both 
all^  the  breach  of  the  contract  or  i^ree- 
ment  of  the  difendant  to  construct  said  pas- 
sageway. 

'The  defendant  pleaded  nonassumjnit;  and 
at  the  ti)al  the  plaintiff  was  introduced  as 
a  witness  on  his  own  behalf,  described  the 
location  of  his  tract  of  land,  testified  that 
he  entered  into  a  contract  with  the  defend- 
ant for  the  sale  of  a  portion  of  that  tract; 
then  introduced  the  deed  made  a  part  of 
the  declaration,  and  proposed  to  testify  that 
the  contract  between  him  and  the  defendant 
was  that,  if  he  would  convey  11  and  a  frac- 
tion acres  of  land  more  tiian  he  had  former- 
ly agreed  to  convey,  defendant  would,  for 
the  additional  land,  provide  him  a  cattle 
pass  as  stated  in  the  declaration.  To  the 
introduction  of  this  parol  evidence  the  de- 
fendant objected,  which  objection  was  sus- 
tained by  the  court,  and  the  plaintiff  eccept- 
ed  to  the  ruling  and  tendered  his  first  bill  of 
exceptions,  which  was  duly  signed  and  made  a 
part  of  the  record.  The  plaintiff  was  then 
permitted  to  state,  with  the  understanding 
that  the  defendant  could  move  to  exclude  the 
statement,  that  the  defendant  was,  in  addi- 
tion to  the  $2,999  mentioned  in  the  deed,  to 
give  him  a  pass  way  along  the  culvert  to  be 
built  over  the  county  road,  for  a  cattle  pass 
from  one  side  to  the  other  of  his  land,  and 
that  such  pass  way  was  to  be  through  the  land 
conveyed  by  the  deed.  On  the  motion  of  the 
defendant  this  evidence  was  excluded,  and  to 
this  ruling  the  plaintiff  also  excepted  and 
took  his  second  bill  of  exceptiouB.  Thereupon 
the  plaintiff  offered  a  letter  written  by  bis 
attorneys  to  the  chief  engineer  of  the  de- 
fendant, his  reply  thereto,  and  a  letter  from 
Theo.  Low,  who  signs  himself  ''Real  Estate 
Agent,"  to  said  chief  engineer,  which  on  de- 
fendant's objection  were  excluded,  and  the 
plaintiff  took  his  third  bill  of  exceptions. 

The  verdict  was  then  rendered  for  the 
defendant,  motion  to  set  it  aside  was  over- 
ruled, and  the  plaintiff  filed  his  fourth  bill 
of  exceptions.  Whereupon  judgment  was 
rendered  for  the  defendant,  to  which  judg- 
ment this  writ  of  error  was  awarded. 

The  four  bills  of  exceptions  may  be  eon- 
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sidered  together,  and  the  underlying  ques- 
tion in  the  case  is  whether  or  not  the  court 
erred  in  excluding  the  evidenee  offered  1^ 
the  plaintiff  above  mmtioned. 

The  deed  mentioned  In  the  declantion  and 
exhibited  by  the  plaintiff  while  on  the  wifr 
ness  stand  states  a  eraisideration  in  monc^ 
paid  in  cash;  and  he  was  attempting  to 
prove  what  was  the  real  eonaideratiim  for 
the  deed.  A  pliit,  designated  as  "Now  7,087, 
Revised,"  ref^red  to  in  and  made  a  part 
of  the  deed,  shows  the  22.22  acre*  of  land 
conveyed  as  lying  along  the  main  railway 
track  of  the  defendant,  and  embrating  the 
proposed  oento'  line  of  a  proposed  new  east- 
bound  track,  all  the  space  betweoi  the  two 
tracks,  and  two  certain  triangular  parods 
of  land  between  the  defendant's  two  lines  of 
railway  and  tiie  county  road,  and  also  shows 
a  proposed  new  county  road,  from  an  old 
county  road  on  the  one  side,  across  the 
lands  conveyed  and  the  defendant's  two  lines 
of  railway,  to  a  county  road  on  the  opposite 
side.  The  statement  as  to  the  locatiMl  of 
his  land,  made  by  the  plaintiff,  shows  that 
he  owned  about  124  acres,  of  which  about 
100  acres  lay  on  the  south  side  of  the  old 
railway  right  of  way,  and  24  acres  on  the 
north  side  thereof,  upon  which  tiiere  was 
water  for  cattle,  while  there  was  none  on 
the  100  acres  south  of  the  railway.  The  pur- 
pose of  the  parol  evidenee  Mid  the  letters 
which  the  court  below  excluded  was  to 
show  that,  as  claimed  in  plaintiff^  declara- 
tion, while  the  deed  stated  upon  its  face  a 
consideration  of  $2,909  "cash  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged," 
the  real  considerati(m  for  the  conveyance 
was  not  only  this  sum  of  money,  but  an 
agreement  of  the  defendant  to  provide  for 
the  plaintiff  a  pass  way  along  the  culv<irt 
to  be  built  on  the  side  of  the  proposed  new 
county  road  shown  upon  the  map,  for  m 
cattle  pass  from  the  south  side  of  idalntiff's 
land  to  the  north  side  thereof;  that  the 
agreement  between  the  plaintiff  and  the  de- 
fendant originally  was  that  the  former 
would  convey  to  the  latter  only  the  land 
necessary  for  its  proposed  new  line  of  rail- 
way, which  would  require  only  about  11 ' 
acres,  at  the  price  of  $3,000,  of  which  $1  was 
paid  when  the  agreement  was  made,  and 
the  $2,999  to  he  paid  subsequratly;  that 
afterwards  plaintiff  had  another  agreement 
with  Hie  defendant  that,  if  he  would  em- 
brace in  his  deed  all  of  his  land  occupied  by 
the  proposed  new  line  of  railway  and  lying 
between  the  two  railway  tracks  of  the  de- 
fendant, and  also  the  two  triangular  pieces 
of  land  before  mentioned,  which  tc^ther 
contained  an  aggregate  of  22.22  acres,  the 
defendant  would  construct  the  pass  way  for 
his  cattle  to  pass  from  the  land  on  the  south 
side  of  the  tracks  to  that  lying  on  the  north. 
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as  above  meDtioned;  tliat  the  deed  from  tiie 
plaintiff  to  the  defendant  was  executed  in 
accordance  with  this  last-mentioned  agree- 
ment, but,  while  the  defendant  paid  to  the 
plaintiff  the  money  consideration  for  the 
conveyance,  when  it  began  to  construct  the 
culvert  for  the  passage  of  the  county  road 
under  its  tracks,  it  proposed  to  lay  out  the 
same  to  a  width  of  24  feet  instead  of  30  feet, 
as  shown  upon  the  map,  providing  no  pass 
way  whatever  for  plaintiff's  cattle  according 
to  what  he  contends  was  the  agreement  and 
a  part  of  the  consideration  for  the  land 
conveyed  other  than  the  mere  right  of  way 
for  the  defendant's  proposed  new  line  of 
railway;  and  that,  upon  plaintiff's  demand 
that  the  pass  way  for  his  cattle  be  construct- 
ed in  accordance  with  the  agreement,  the 
defendant  refused  to  construct  it. 

The  objection  of  the  defendant  to  the  in- 
troduction of  the  parol  evidence  offered  oa 
behalf  of  the  plaintiff,  and  excluded,  was  on 
the  ground  that  it  tended  to  alter  and  con- 
tradict the  lepil  import  of  the  deed,  and 
that  the  i^aintiff  was  seeking  to  prove  that 
there  were  two  contracts  between  him  and 
the  defendant,  while  his  declaration  alleged 
and  his  deed  showed  but  one. 

We  are  of  opinion  that  the  letters  of 
Churchill,  chief  engineer,  and  Low,  the  real- 
estate  agent,  offered  by  plaintiff  in  error, 
were  inadmissible.  They  were  not  only  writ- 
ten after  the  deed  exhibited  with  the  dec- 
laration was  executed  and  delivered,  but 
there  had  been  no  proof  that  the  writers  of 
the  letters  were  the  authorized  agents  of 
defendant  in  error,  or  that  they  had  any- 
thing to  do  with  the  making  of  the  contract 
between  the  parties.  The  only  point  mode 
by  the  letter  to  which  Churchill's  is  a  re- 
ply is  that  the  county  road  should  be  located 
at  a  particular  place,  and  it  would  seem 
that  Low's  letter  was  merely  intended  to 
express  the  view  that  plaintiff  in  error's 
claim  that  the  county  road  shown  on  the 
map  made  a  part  of  the  deed  was  to  be  an 
undergrade  eross-ng  was  well  founded ;  that 
it  was  bis  (plaintiff  in  error's)  intention  to 
use  the  county  road  as  a  pass  way  for  his 
cattle:  and  that  this  plat,  showing  the  road 
as  it  did,  influenced  plaintiff  in  error  in  sell- 
ing the  land  conveyed  by  the  deed,  instead 
of  the  liy,  acres,  for  $3,000. 

Nor  was  the  letter  of  Robertson,  Hall,  ft 
Woods  at  all  relevant,  and  therefore  it  was 
also  properly  rejected.  Neither  the  map 
with  the  deed,  nor  either  of  these  letters, 
intimated  any  claim  for  a  private  pass  way, 
or  of  two  contracts,  while  Robertson,  Hall, 
ft  Woods's  letter  says ;  "An  option  for  this 
land  was  obtained  from  Mr.  Trout  by  Mr. 
C.  C.  Taliaferro,  representing  the  railway 
company,  on  November  6,  ISOS.  .  .  .  The 
property  in  queotion  embraces  22.S7  Kom, 
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as  shown  by  TIan  7,087,  Revised,'  whid 
was  attached  to  and  mads  part  of  the  op- 
tion," ete.  The  "revised"  plan  referred  to 
was  shown  to  be  the  map  ccdiibited  with  the 
deed  as  a  part  thereof. 

The  trouble  with  plaintiff  in  error's  case 
is  that,  in  his  declaration,  under  the  guise 
of  enforcing  payment  of  the  purchase  money 
for  the  land  conveyed  in  the  deed,  he  sets  up 
a  claim  for  an  easement  over  the  land 
conveyed,  an  encumbrance  on  the  land  of 
which  no  menticfn  is  made  in  the  deed,  and 
the  parol  evidence  offered  by  him  was  for  the 
purpose  of  showing  that  he  was  entitled  to 
recover  of  defendant  in  error  damages  for 
the  nonperformance  of  its  contract  to  estab- 
lish for  the  plaintiff  in  error  the  easement, 
when,  in  point  of  fact,  the  last  expression  of 
the  parties  as  to  the  contract  is  to  he  found 
in  the  deed  itself. 

No  fraud  or  misconduct  is  alleged  in  the 
declaration,  in  the  execution  or  procurement 
of  the  deed  in  question,  and  therefore  this 
parol  evidence  was  for  the  purpose  of  set- 
ting up  a  prior  contract  between  the  par- 
ties different  from  tliat  contained  in  the 
deed. 

It  is  true  It  is  settled  law  that  the  con- 
Bideration  actually  paid  or  promised  can 
be  shown  to  have  been  other  than  that  re- 
cited in  the  instrument,  or  the  fact  of  pay- 
ment of  the  consideration  agreed  upon  may 
he  contradicted  in  an  action  for  its  recovery; 
but  it  is  equally  as  well  settled  that  parol 
evidence  is  inadmissible  to  alter  or  con- 
tradict the  legal  import  of  a  deed.  Its  legal 
import  may  no  more  be  contradicted  by 
parol  evidence  than  its  actual  expressions. 
Colhoun  V.  Wilson,  27  Gratt.  649;  Sul- 
phur Mines  Co.  v.  Thompson,  93  Va.  293,  25 
S.  E.  232;  Watkins  v.  Robertson.  lOS  Va. 
260,  S  L.R.A.(N.8.)  11D4,  115  Am.  St.  Rep. 
880,  64  8.  E.  33. 

"It  is  true  that  the  deed  need  not  con- 
tain all  the  stipulations  of  the  parties.  For 
example,  the  agreements  as  to  consideration 
and  mode  of  payment  need  not  be  embraced 
in  the  deed,  for  the  instrument  purports 
to  be  the  deed  of  but  one  of  the  parties; 
but  it  does  purport  to  contain  the  covenants 
of  the  grantor  in  respect  to  the  property 
conveyed.  To  add  a  new  covenant  by  parol 
proof  would  be  a  palpable  violation  of  the 
familiar  rule  that  written  contracts  arc  not 
to  be  varied  by  oral  testimony.  Such  a  parol 
stipulation,  it  has  been  held,  could  not  be 
proof  in  respect  to  an  ordinary  bill  of  sate 
of  personal  property."  And  the  same  will, 
of  course,  apply  to  a  conveyance  of  land. 
Browne,  Parol  Ev.  S  104;  Cabot  v.  Chris- 
tie, 42  Vt.  121,  1  Am.  Rep.  313. 

As  well  stated  by  the  author  of  Browne 
on  Parol  Evidence,  supra:  "Parol  evidence 
is  incompetuit  to  add  any  wvenant  to  a 
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deed,  or  to  enU^  or  contradict  any  cot- 
enant,  or  create  a  reservation." 

The  deed  between  these  parties  professes 
to  convey  from  the  grantor  a  fee-simple,  un- 
encumbered title  to  the  land.  It  contains 
express  covenants  "that  the  grantor  has  done 
no  act  to  encumber  it,  and  that  the  grantee 
shall  have  quiet  possession  thereof  free  from 
all  encumbrances;"  while  the  proposed  parol 
evidence  offered  was  to  show  that  the  grant- 
or reserved  a  pass  way  6  feet  wide  over 
the  land  conveyed,  which  the  grantee  prom- 
ised so  to  construct  and  maintain  that  the 
grantor's  stock  might  pass  over  it  at  wilt, 
although  the  map  attached  to  the  deed  and 
made  a  part  thereof,  while  it  shows  the 
change  of  location  of  the  county  road,  luid 
places  it  across  the  land  conveyed,  contains 
nothing  whatever  to  indicate  that  there  was 
to  be  any  such  pass  way  for  cattle  as  plain- 
tiff in  error  contends  for.  In  effect,  plaintiff 
in  error  is  contending  that,  by  a  contract  not 
proven  or  attempted  to  be  proven  to  have 
been  entered  into  prior  to  the  deed,  he  re- 
served to  himself  a  right  which  is  wholly  in- 
consistent with  the  terms  of  his  deed. 

In  the  case  of  Melton  v.  WaOcins,  24  Ala. 
433,  60  Am.  Dec.  481,  very  similar  to  the  ease 
under  consideration,  the  lower  court  had  ml- 
lowed  proof  of  contemporaneous  parol  agree- 
ment that  the  grantor  in  a  deed  to  land 
could  remain  in  possession  for  a  time;  but 
the  supreme  court  of  that  state  held  that 
this  was  error,  the  opinion  saying:  "It  [the 
parol  evidence]  varied  by  parol  the  l^al 
effect  of  the  deed,  and  took  from  the  gran- 
tee an  interest  which  the  deed  conveyed  to 
him.  The  rule  is  too  well  settled  to  require 
the  citation  of  authority,  that  all  previous 
or  oontemporaneoua  parol  agreements  or  mi- 
derstandings  between  the  parties,  materially 
altering  or  varying,  by  adding  to  or  sub- 
tracting from,  the  written  agreement,  must 
be  considered  as  merged  in  that  agreement, 
and  the  writing  must  be  r^rded  as  the 
evidence  and  sole  expositor  of  the  contract 
of  the  parties,  when  it  is  clear  and  unambig- 
uous." 

The  agreement  for  a  pass  way  over  V  e 
land  conveyed  by  plaintiff  In  error  is  not 
collateral,  and  does  not  relate  to  a  subject 
distinct  from  the  land,  but  is  really  a  part 
and  parcel  of  the  subject  conveyed.  We  can 
see  no  difference  between  reserving  a  right 
of  way  and  reserving  the  right  to  possession 
of  the  land  after  the  convevance,  which  it 
was  held,  in  the  case  of  Melton  v.  Watkins, 
supra,  could  not  be  done. 

In  Shaver  v.  EdgeU,  48  W.  Va.  602,  37  8. 
E.  664,  the  action  was  trespass  qvare  cfau- 
Atiin  fregit  against  Edgell,  who  justified  on 
the  ground,  among  others,  that  he  had  con- 
veyed the  land  to  one  Hall,  under  whom 
pla'ntiff  claimed,  with  the  agreement  that 
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he  was  to  have  &  right  of  way  over  it,  and 
that  the  trespass  alibied  .was  the  use  of  the 
right  of  way.  It  was  held  that  parol  eri- 
dence  to  prove  this  agreement  was  not  ad- 
missible; the  opinion  saying;  "I  think  the 
court  did  not  err  in  this.  To  admit  such  evi- 
dence would  ;be  dangerous  in  the  extreme. 
The  estate  of  man  in  land  would  be 
precarious  if  such  were  the  rule.  Bis  deed 
says  be  has  absolute  ownership,  unenemn- 
bered  by  the  great  burden  of  the  right  at 
way ;  but  slippery  memory  or  perjury  comes 
up  to  contradict  the  deed,  and  place  a  heavy 
encumbrance  upon  the  owner's  estate,  large- 
ly detractive  from  the  value  of  that  estau-. 
.  .  .  Here  Edgell,  granting  all  his  right 
in  land,  seeks  afterwards  to  detract  from  the 
legal  effect  of  his  conveyance  hy  loading  the 
land  with  heavy  encumbrance  of  a  private 
right  of  way  for  all  time." 

It  is  not  to  be  questioned  that  "a  separate 
oral  agreement  as  to  any  matter  on  which  a 
written  contract  is  silent,  and  which  ia  not 
inconsistent  with  its  terms,  may  be  proven 
by  parol,  if,  under  the  circumstances  of  tbe 
particular  case,  it  may  properly  be  inferred 
that  the  parties  did  not  intend  the  written 
paper  to  be  a  complete  and  final  statement 
of  the  whole  of  the  transaction  between 
them.  But  such  an  agreement  must  not  only 
be  collateral,  but  must  relate  to  a  subject 
distinct  from  that  to  which  the  written  con- 
tract applies;  that  is,  it  must  not  be  so 
closely  connected  with  the  principal  transac- 
tion as  to  form  part  and  parcel  of  it*  And 
when  the  writing  itself,  upon  its  faee,  is 
couched  in  such  terms  as  import  a  eomplete 
legal  obligation,  without  any  uncertainty  as 
to  the  object  or  extent  of  the  engagement,  it 
is  conclusively  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and 
manner  of  their  undertaking,  were  reduced  to 
writing."  Seitz  v.  Brewers'  Refrigerating 
Mach.  Co.  141  U.  S.  610,  35  L.  ed.  837,  12 
Sup.  Ct.  Rep.  46. 

The  map  exhibited  with  tbe  deed  in  ibis 
case  is  as  much  the  declaration  of  the  plain- 
tiff in  error  as  the  other  written  portions  of 
the  deed,  and,  as  we  have  remarked,  there 
appears  nothing  on  the  map  which  indicates 
the  pcsB  way  for  cattle  as  contended  for  bv 
him. 

In  Meade  v.  Norfolk  Sl  W.  R.  Co.  80  Va. 
206,  IS  S.  E.  497,  the  bill  was  filed  to  reform 
or  cancel  a  deed  granting  the  railrond  com- 
pany a  right  of  way,  because  the  parties  bad 
verbally  agreed  that  a  trestle  with  a  pass 
way  under  it  should  be  erected  across  a  ra- 
vine on  the  grantor's  land,  which  agreement 
was  not  inserted  because  the  parties  deemed 
it  nnneeessary;  but  the  relief  was  denied  on 
the  ground  Uiat  parol  evidence  was  inad- 
missible to  show  the  aflrreement  for  the  pats 
way,  such  an  agreement  being  inconsistent 
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with  the  terms  of  the  deed  which  was  acked 
to  be  reformed  or  canceled. 

In  that  caee  Shenandoah  Valley  R.  Co.  t. 
Dunlop,  86  Va.  346,  10  S.  E.  239,  ia  cited  as 
eoncluaive  that  the  relirf  sought  could  not 
be  granted.  In  the  case  cited  it  is  said: 
"The  authorities  all  agree  that  equity  has 
jurisdiction  to  reform  written  instruments 
in  two  well-deflned  classes  of  cases  only,  vie.: 
( 1 )  Where  there  has  been  an  innocent  omis* 
sion  or  insertion  of  a  material  stipulation, 
contrary  to  the  intention  of  both  parties, 
and  under  a  mutual  mistake;  and  (2)  where 
there  has  been  a  mistake  of  one  party,  ac- 
companied  by  fraud  or  other  inequitable 
conduct  of  the  remaining  parties.  But  so 
great  and  obvious  is  the  danger  of  permit- 
ting the  solemn  engagements  of  parties, 
when  reduced  to  writing,  to  be  varied  by 
parol  evidence,  that  in  no  case  will  relief  be 
granted  except  where  there  Is  a  plain  mis- 
take, clearly  made  out  aatisfactory  and 
unquestionable  proofs.** 

This  rule  applies  with  more  force  in  a 
court  of  law  than  in  one  of  equity,  and,  in 
referring  to  the  rule,  Harrison,  J.,  in  Slaugh- 
ter V.  Snrther,  97  Va.  206,  33  S.  E.  545, 
nays:  "This  court  has  manifested  no  dispo* 
sition  to  fritter  away  the  rule  of  evidence  in 
question  by  nice  distinctions  to  meet  the 
hardships,  real  or  supposed,  of  particular 
cases."  It  was  there  further  said  that  it 
cannot  be  assumed  that  the  written  contract 
between  the  parties  was  designed  as  an  im- 
l>erfect  expression  of  their  agreement  from 
the  mere  fact  that  it  <K)ntains  nothing  on 
the  subject  to  which  the  parol  evidence  of- 
fered is  directed.  "On  that  assumption,  the 
rule  which  excludes  parol  proof  as  a  means 
of  adding  to  the  written  contract  would  be 
entirely  abri^ted.  .  .  .  Where  parties 
have  deliberately  put  their  mutual  engage- 
ments into  writing,  in  such  langiuige  as  im- 
ports a  legal  obligation,  it  is  only  reason- 
able to  presume  that  they  have  introduced 
into  the  written  instrument  every  material 
terra  and  circumstance;  and  consequently 
all  parol  testimony  of  conversations  held 
between  them,  or  declarations  made  by  either 
of  them,  whether  before,  after,  or  at  the 
time  of  the  completion  of  the  contract,  will 
be  rejected.  If  the  written  contract  purports 
to  contain  the  whole  agreement,  and  it  is 
not  apparent  from  the  writing  itself  that 
mmething  is  left  out  to  be  supplied,  parol 
evidence  to  vary  or  add  to  Its  tenns  is  not 
admissible." 

In  Naumberg  v.  Young,  44  N.  J.  L.  331,  43 
Am.  Rep.  380,  the  action  was  trespass  on  the 
case  to  recover  damages  for  a  breach  of  an 
allefred  parol  agreement  between  the  parties, 
entered  into  at  the  time,  or  prior  to  the 
execution  of  a  lease  of  a  certain  brick  fac- 
tory: and  the  court  held  that  parol  evi- 
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dence  to  establish  this  collateral  agreement 
was  inadmissible,  for  the  reason  that  the 
written  contract  purported  on  its  face  to  be 
complete  and  to  contain  the  entire  agreement 
of  the  parties,  and  that  the  parol  evidence 
offered  tended  to  add  another  term  to  the 
agreement,  the  agreement  containing  nothing 
on  the  subject  to  which  the  parol  evidence 
was  directed.  The  opinion  in  that  case  re- 
views a  great  number  of  decided  cases,  and 
declares,  as  this  court  did  in  Slaughter  v. 
Smither,  supra,  that  to  admit  parol  proof 
to  add  to  a  written  contract  in  such  a  case 
would  be  entirely  to  abrogate  the  rule  of 
the  common  law  that  parol  evidence  is  inad- 
missible to  contradict  or  vary  the  terms  of 
a  valid  written  instrument. 

We  find  nothing  in  the  ease  here  which 
takes  it  from  under  the  control  of  that  rule 
of  the  common  law,  and  therefore  the  judg- 
ment complained  of  is  affirmed. 


CONNECTICUT     SUPREME  COURT 
OF  ERRORS. 

LUCT  A.  SMITH,  Admrx.,  eto.,  of  John  B. 
Smith,  Deeeased, 

T. 

CONNECTICUT  RAILWAY  &.  LIGHTING 
COMPANY,  Appt. 

(80  Conn.  268,  67  Atl.  888.) 

Negligence  —  proximate  canse  —  last 
clear  chance. 

1,  Although  one  driving  along  a  street 
ahead  of  a  street  car  which  is  running  sn 
slow  that  he  has  time  to  cross  the  track: 
without  being  struck  is  negligent  in  making- 
the  attempt,  his  act  is  not  the  proximate 
cause  of  his  resulting  injury,  if,  upon  see- 
ing his  design,  the  motorman,  be«iuse  of  hi* 
inexperience,  becomes  confused,  releases  the- 
break,  and  causes  the  car  to  increase  it.s 
speed  so  that  it  strikes  the  wagon,  which  it 
would  not  do  if  he  used  ordinary  care. 
Street   railway  —  speed  —  reasonable- 

2.  The  speed  of  a  street  car  going  3  or  4 
miles  an  hour  may  be  found  to  be  unreason- 
able if  by  maintaining  it  the  car  will  collide 
with  a  vehicle  in  the  act  of  crossing  the 
track. 

(October  22,  1007.) 


Note.  —  The  above  case  presented  an  al- 
most ideal  state  of  facts  for  the  application 
of  the  doctrine  of  last  clear  chance,  as  there 
was  a  positive  act  of  misfeasance  on  the 
part  of  the  motorman  in  increasing  the  s^e^t 
of  the  car  after  the  n^ligence  of  plaintiflT 
had  intervened  and  his  perilous  position  bad 
been  discovered;  and  the  plaintiff  apparent- 
ly could  not,  even  by  the  exercise  of  the 
highest  d^ree  of  care,  have  escaped  the  peril- 
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APPEAL  by  ilefendant  from  a  judgment  of 
the  Superior  Court  for  Hartford  Coun- 
ty aBseseing  the  damages  after  its  default 
in  an  actioD  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  WUUun  B.  BoardmaD  for  appel 
lant. 

Messrs.  James  E.  Cf»per,  John  H. 
KIrkbam,  and  Arthur  W.  TTpson  for  ap- 
pellee. 

Baldwin,  Oh.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff's  intestate  was  driving  an 
active,  long-gaited  farm  horse  in  a  light 
wagon  on  a  city  street.  There  was  a  trolley 
track  on  it,  so  laid  that,  at  a  point  some 
little  distance  ahead  of  him,  it  crossed  from 
the  middle  to  the  right-hand  side  of  the 
street.  It  was  necessary  that  he  should 
cross  the  track,  in  order  to  keep  on  the  prop- 
er side  of  the  road,  which  for  him  was  the 
right-hand  side.  A  trolley  car  operated  by 
the  defendant  was  behind  him,  on  a  down 
grade.  The  gong  was  sounding  loud  and 
clear.  The  power  was  shut  off,  and  the 
motorman  had  the  car  under  control  by  the 
hand  brake.  It  was  running  at  a  speed  of 
from  3  to  5  miles  an  hour.  The  decedent, 
when  200  or  300  feet  from  the  place  where 
he  tost  his  life,  looked  back  and  saw  the  car 
approaching,  and  it  was  apparent  to  him 
that,  at  the  speed  at  which  it  was  going, 
there  was  plenty  of  time  for  him  to  cross 
the  track  in  front  of  it,  in  safety.  It  must 
have  then  been  apparent  to  anyone  on  board 
the  car,  who  was  on  the  lookout,  that  the  de- 
cedent was  likely  to  cross  the  track  at  any 
time.  The  horse  was  trotting.  Shortly  aft- 
er this,  without  looking  again  for  the  car, 
the  intestate  turned  across  the  track  in  a 
slanting  direction;  the  horse  still  trotting, 
but  more  slowly.  When  it  became  apparent 
from  the  car  that  he  was  about  to  cross,  it 
was  proceeding  at  the  rate  of  speed  before 
mentioned,  and  was  from  20  to  25  fpft  be- 
hind the  rear  end  of  his  wagon.   By  the  use 
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of  ordinary  care  the  motorman  could  have 
brought  it  to  a  stop  before  it  had  gone  16 
feet  farther,  and  before  reaching  the  wagon. 
He  was  inexperienced,  became  confused,  and 
negligently  and  unskilfully  released  the 
brake,  which  had  been  partly  set,  so  that  the 
car  moved  forward  more  rapidly  than  oe- 
fore,  striking  the  hind  wheel  of  the  wagon, 
and  throwing  the  intestate  out,  in  a  manner 
which  resulted  in  his  death. 

The  trial  court  found  that,  when  the  in- 
testate started  to  cross  the  track,  knowing 
that  a  car  was  coming  a  short  distance  be- 
hind, and  without  then  looking  to  see  how 
far  away  the  car  might  be,  he  ran  into  a 
position  of  danger,  and  was  not  exercising 
ordinary  care;  and  that  the  motorman  did 
not  exercise  ordinary  care  in  attempUng  to 
stop  the  car  after  the  danger  to  the  intes- 
tate became  apparent;  whereas,  had  such 
care  been  exercised,  or  had  the  speed  of  the 
car  not  been  increased,  the  accident  would 
not  have  happened.  These  conclusions  are 
supported  by  the  facts  specially  set  fortb, 
as  above  recited,  and  justified  the  award  of 
substantial  damages. 

Negligence  is  only  deemed  contributor}' 
when  it  is  a  proximate  cause  of  the  injury. 
That  only  is  a  proximate  cause  of  an  event, 
juridically  considered,  which,  in  a  natural 
sequence,  unbroken  by  any  new  and  inter- 
vening cause,  produces  that  event,  and  with- 
out which  that  event  would  not  have  oc- 
curred. It  must  be  an  efficient  act  of  cau- 
sation separated  from  its  effect  by  no  other 
act  of  causation.  If,  after  an  act  of  omission 
constituting  negligence  on  the  part  of  one 
injured  at  a  railroad  crossing,  the  railroad 
car  or  cars  m^ght  have  been  so  controlled,  by 
the  exercise  of  reasonable  care  and  prudence 
on  the  part  of  those  in  charge  of  them,  as  to 
avoid  the  injury,  then  a  failure  to  exercise 
such  care  and  prudence  would  be  an  inter- 
vening cause,  and  so  the  plaintiff's  negligence 
no  longer  a  proximate  cause,  and  therefore 
not  a  bar  to  his  recovery.  Grand  Trunk  R. 
Co.  V.  Ives.  144  U.  S.  408,  429,  3fl  L.  ed.  485, 
4S2,  12  Sup.  Ct.  Rep.  679;  Parkinson  t. 
Concord  Street  R.  Co.  71  N.  H.  28,  61  Atl. 
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OU8  position  in  which  he  had  placed  him- 
self by  his  own  nepiligence.  The  case,  there- 
fore, clearly  fulfilled  both  of  the  conditions 
essential  to  the  application  of  the  doctrine 
of  last  clear  chance  in  favor  of  plaintiff; 
namely,  the  continuance  of  a  precedent  netr- 
ligence,  or  the  intervention  of  original  negli- 
gence, on  the  part  of  the  defendant  after  the 
intervention  of  plaintiff's  nef^ligence,  and  the 
continuance  of  the  defendant's  negligence 
after  the  termination  or  cessation  of  plain- 
tiff's negligence,  that  Is,  after  it  had  be- 
oome  impossible  for  the  plaintiff  the  ex- 
ercise of  due  care  to  escape  from  nl«  peril- 
ovs  position.  For  various  aspects  of  the 
17LJLA.(N.S.) 


doctrine  of  last  clear  chance,  see  subject 

note  to  Hogan  v.  Carolina  C.  R.  Co.  S6 
L.R.A.  418;  case  note  to  Dyerson  v.  Union 
P.  R.  Co.  7  L.R.A.(N.S.)  137;  and  editorinl 
comments  in  connection  with  Indianapolis 
Traction  &.  Terminal  R.  Co.  v.  Kidd,  7 
L.R.A.(N.S.)  143;  Black  v.  New  York,  N.  H. 
&  H.  R.  Co.  7  L.R.A.(K.S.)  148;  Louisville 
City  R.  Co.  V.  HudgiuB,  7  L.R.A.(N.S.)  152; 
State  V.  Cumberland  &  W.  E.  R.  Co.  18 
L.ILA.<N.8.)  £97;  and  Atchison.  T.  &  S. 
F.  R.  Co.  V.  Baker,  IS  L.R.A.(N.S.)  826. 
See  also  Dlgeit  for  other  oases  reported  ia 
this  leriei  on  the  lubjeet. 
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268 ;  iBbell  t.  New  York  A  N.  H.  R.  Co.  27 
Conn.  393,  404-413,  71  Am.  Dec.  78.  The 
act  of  the  intestate  was  a  careless  one,  but 
had  the  speed  of  the  car  not  been  aubsequent- 
ly  increased,  there  would  have  been  no  col- 
lision between  the  two  vehicles.  This  in- 
crease was  not  intentional,  but  it  was  equal- 
ly deadly.  At  a  moment  when  it  was  appar- 
ent  that  the  intestate  was  about  to  erOBS  the 
tracks,  and  wbfen  the  ear  could  have  readily 
been  stopped,  it  was  allowed  by  an  unskilful 
act  of  the  motorman  to  shoot  ahead  with  ac- 
celerated velocity.  This  act  was  the  proxi- 
mate cause  of  the  intestate's  death.  The 
negligence  of  the  latter  was  not;  because, 
after  he  was  guilty  of  that  negligence,  there 
arose  a  new  and  intervening  cause  for  the 
collision,  without  which  the  accident  would 
not  have  occurred. 

The  complaint  alleges  that  the  defendant 
n^ligentty  ran  the  car  on  a  steep  down 
grade  at  an  unreasonably  high  rate  of  speed, 
and  not  under  proper  control.  It  is  contend- 
ed that  the  rate  of  speed  proved  was  so  amall 
that  it  could  not  be  deemed  unreasonably 
high.  The  reastmableness  of  the  speed  at 
which  •  ear  ia  run  is  to  be  measured  by  the 
relation  d  that  speed  to  the  particular  cir- 
cumstances under  which  it  is  maintained. 
A  speed  of  20  miles  an  hour  might  noi 
be  unreasonable  in  the  open  country,  where 
the  view  is  unobstructed,  and  there  arc  no 
travelers  in  sight.  A  speed  of  3  or  4  miles 
an  hour  might  be  unreasonable  in  a  crowded 
street,  when  other  vehicles  or  pedestrians 
were  on  the  tracks  in  front,  or  obviously 
on  the  point  of  crossing  them.  The  proprie- 
tor of  a  street  car,  who  runs  it  over  a  high- 
way under  a  franchise  from  the  state,  has 
no  greater  rights,  as  to  the  manner  of  tiie 
use  of  that  part  o(  the  highway  on  which  the 
car  is  run,  than  the  proprietor  of  any  other 
vehicle,  except  that,  since  it  can  move  only 
on  fixed  tracks,  it  is  incumbent  on  those  also 
traveling  upon  them  to  make  reasonable  ef- 
forts to  keep  out  of  the  way  of  an  approach- 
ing car.  Laufer  v.  Bridgeport  Traction  Co. 
68  Conn.  476,  480,  37  L.R.A.  633,  37  Atl. 
379.  The  immediate  cause  of  the  injury  to 
the  intestate  was  the  sudden  increase  of  the 
speed  of  the  car,  due  to  the  release  of  the 
brake.  This  was  a  change  of  conditions 
which  he  had  no  reason  to  anticipate,  and  it 
proceeded  from  a  careless  act  of  a  servant  of 
the  defendant,  while  engaged  in  the  duties  of 
his  service. 
There  is  no  error. 

The  other  Judges  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  LOUISE  JENKINS,  Appt., 

V. 

BOARD  OF  EDUCATION  OF  THE  CITY 
OF  CHICAGO  et  aL 

(234  lU.  422,  84  N.  E.  1046.) 

Municipal  corporation     vaccination  — 

power  to  require. 

1.  Charter  authority  to  appoint  a  board  of 
health  and  make  all  regulations  which  may 
be  necessary  for  the  promotion  of  health 
or  the  suppression  of  disease  does  not  em- 
power a  municipal  corporation  to  make 
vaccination  a  condition  precedent  to  attend- 
ance of  the  public  schools,  where  the  Con- 
stitution provides  for  a  system  of  free 
schools  where  all  children  may  receive  a 
good  common-school  edueaticm. 

Same  —  health  rules  —  emergency. 

2.  The  occasional  recurrence  of  smallpos 
in  a  city  does  not  present  an  emergency 
for  which  the  health  commissioner  may 
make  and  enforce  rules  not  prescribed  or 
anoroved  by  the  legislative  anUiority  of  the 
city. 

(April  23,  1908.) 


Case  Note.  «  Pouwr  to  reguira  vaeoUuM- 
Hon. 

No  American  case  can  be  found  which 
holds  that  compulsory  vaccination  may  be 
required  in  tiie  sense  of  compelling  one  to 
submit  his  person  thereto,  although  the 
power  to  impose  a  fine  or  imprisonment,  or 
both,  for  a  failure  to  eomply  with  a  rq^la- 
tion  requiring  vaccination,  is  sustained. 

Compulsory  vaccination  is  practised  in 
England.  See  cases  in  note  to  DulTield  v. 
Willianuport  School  Dist.  26  L.R.A.  152; 
also  Bramble  v.  Lowe  [1897]  1  Q.  B.  283; 
Queen  V.  Brocklehurst  [1892]  1  Q.  B.  666; 
Queen  v.  Portsmouth  [1802]  1  Q.  B.  491; 
Reg.  V.  Burrows,  77  L.  T.  N.  S.  338.  Of 
course,  thc^re  can  be  no  question  as  to  the 
power  of  Parliament. 

In  general. 

It  is  a  valid  exercise  of  police  power  to 
delegate  to  local  boards  of  health  authorlfy 
to  require,  under  penalty,  the  vaccination  of 
ell  citizens  when  it  may  be  deemed  neces- 
sary to  the  public  health  and  safety;  and 
such  necessity  arises  when  smallpox  is  pres- 
ent in  a  community,  or  its  appearance  may 
be  reasonably  apprehended.  Com.  v.  Jacob- 
son,  183  Mass.  242,  67  L.R.A.  035,  66  N.  E. 
719  (afllrmed  in  197  U.  S.  11,  49  L.  ed. 
643,  25  Sup.  Ct.  Rep.  358) ;  Morris  v.  Colum- 
bus, 102  Ga.  792,  42  L.R.A.  175,  66  Am. 
St.  Rep.  243.  30  S.  E.  860;  State  v.  Hay, 
126  N.  C.  999,  49  L.RA.  688,  78  Am.  St 
Rep.  691,  36  S.  E.  469. 

And  an  adult  is  not  deprived  of  his  lib- 
erty by  the  enforcement  of  a  rule  of  a  local 
bourd  of  health  requiring  the  vaccination  of 
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APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  Cook  County  dis- 
tuissing  a  petition  for  a  vrit  of  mandamus 
to  compel  relator's  reinstatement  in  a  pub- 
lic school.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Walter  J.  Watts  and  Stedman 
A  Soelke,  for  appellant: 

The  ordinance  is  null  and  void. 
Potts  V.  Breen,  167  111.  67,  39  URJl.  162, 
69  Am.  St.  Rep.  262,  47  N.  £.  81;  Law- 
baugh  V.  Board  of  Education,  177  lU.  672, 
52  N.  E.  850. 

The  commissioner  of  health  is  purely  a 
ministerial  uHieGr. 

State  ex  rel.  Adams  v.  Burdge,  95  Wis. 
390,  37  L.R.A.  157,  60  Am.  St.  Rep.  123,  70 
N.  W.  347;  OBbom  t.  Russell,  64  Kan.  610, 
68  Pac.  60. 

Hr.  Edward  J.  Brundage,  with  Messrs. 
Kmll  C.  Wetten,  George  W.  Miller,  and 
Frank  Hamlin,  for  appellees: 
Vaccination  may  be  made  a  condition  pre- 

all  eitizena, — at  least  in  the  atwence  of 
satisfactory  evidence  that  he  is  not  a  fit 
subject  of  vaccination,  or  that,  by  reason  of 
his  condition,  it  will  seriously  impair  his 
health,  or  possibly  cause  his  death.  Com. 
V.  Jacobson,  197  U.  S.  11,  49  L.  ed.  643,  25 
Sup.  Ct.  Rep.  358. 

And  Buch  regulation  is  not  rendered  void, 
as  a  denial  of  equal  protection  of  the  laws, 
by  reason  of  lack  of  an  exception  in  favor 
of  adults  who  may  be  certified  by  a  phy- 
sician as  unfit  subjects  for  vaccination,  al- 
though such  an  excepticm  is  made  in  favor 
of  children.  Ibid. 

And  an  ordinance  adopted  under  delegated 
authority  is  not  rendered  invalid  by  a  fail- 
ure to  except  from  its  operation  a  person 
whose  health  is  such  as  to  render  it  unsafe 
to  submit  to  vaccination.  State  t.  Hay, 
supra. 

A  failure  to  comply  with  such  ordinance 
ifl  not  justified  because  of  one's  own  opinion 
or  that  of  his  physician  that  It  would  be 
dangerous  for  him  to  submit  to  vaccination, 
or  be  that  he  is  sufiiciently  protected  1^  a 
former  vaccination.  Ibid. 

And  the  fact  that  one  has  decided  opin- 
ions against  vaccination  does  not  exempt 
him  from  the  operation  of  such  a  regula- 
tion. Com.  V.  Jacobson.  183  Mass.  242,  67 
t<.R.A.  036,  66  N.  E.  710. 

But  a  local  board  of  health  is  without 
authority  to  quarantine  persons  not  af- 
fected with  smallpox,  nor  shown  to  have 
been  exposed  thereto,  until  they  submit  to 
vaccination,  by  a  statute  authorizing  the 
isolation  of  persons  infected  with,  or  ex- 
posed to,  contagious  diseases,  and  to  pro- 
vide thorough  and  safe  vaccination  for 
those  in  need  thereof,  ke  Smith,  146  N.  Y. 
68,28  L.R.A.  820,  48  Am.  St.  Rep.  760,  40 
N.  B.  407. 

Although  a  city  has  power  to  require  vac- 
cination, it  cannot  adopt  a  by-law  imposing 
penalties  upon  the  manager  or  head  of  a 
17LJl.A.(N.S.) 


cedent  to  attendance  at  the  public  selioota 
by  exercise  of  the  city's  general  police  power. 

Duffield  V.  Williamsport  School  Dist.  162 
Pa.  476,  25  L.B.Jl.  152,  29  Atl.  742;  Bissell 
v.  Davison,  65  Conn.  183,  29  L.R.A.  251, 
32  Atl.  348;  Blue  v.  Beach,  165  Ind.  121. 
60  L.R.A.  64,  80  Am.  St.  Rep.  196,  56  N.  E. 
89;  State  ex  rel.  Freeman  v.  Zimmenuan, 
86  Minn.  353,  68  L.RA.  78,  91  Am.  St 
Rep.  351,  90  N.  W.  783;  Re  Viemeister,  179 
N.  Y.  235,  70  L.R.A.  706,  103  Am.  St.  Rep. 
859,  72  N.  E.  97;  Morris  v.  Columbus,  102 
Ga.  792,  42  L.R.A.  17.5,  66  Am.  St.  Rep. 
243,  30-  S.  E.  860;  Jacobson  v.  Massachu- 
setts, 197  U.  B.  11,  40  L.  ed.  643,  26  Sup. 
Ct.  Rep.  368. 

Oartwrlg^t>  J.,  delivered  the  opinion  of 

the  court: 

Louise  Jenkins,  by  her  next  friend,  filed 
her  petition  in  the  name  of  the  people,  in 
the  circuit  court  of  Cook  county,  against 
the  board  of  education  of  the  city  of  Chi- 

business  establishment  for  permitting  un- 
vaccinated  employees  to  frequent  the  same. 
Montreal  v.  Garon,  Rap.  Jud.  Quebec,  23  C 
S.  363. 

It  has  been  held  that  it  is  an  unconstitu- 
tional invasion  of  personal  rights  for  a  local 
board  of  healtb,  in  the  absence  of  bubonic 
plague,  to  require  all  Chinese  inhabitants 
of  a  city  to  submit  to  inoculation  with  a 
supposed  preventive  thereof,  and  to  confine 
all  who  refuse  within  the  limits  of  tha 
Chinese  section  of  the  city.  Wong  Wai  v. 
Williamson,  108  Fed.  1. 

As  a   eondition   of  admission   to  pnblir 
schools. 

There  appears  to  be  no  doubt  of  the  power 
of  the  legislature  to  require  vaccination  as 

a  condition  of  the  admission  to  publie 
schools,  and  this,  so  far  as  a  direct  exer- 
cise of  power  by  the  legislature  is  concerned, 
appears  to  be  true  even  in  the  absence  of 
a  tmiallpox  epidemic  in  the  community,  or  ap- 
prehension of  an  outbreak  thereof ;  but,  un- 
less such  power  is  clearly  conferred,  local 
bodies  may  not  require  vaccination  in  the 
absence  of  smallpox,  or  an  apprehnnilon  of 
an  immediate  outbreak  thereof.  No  ease  has 
been  found,  however,  which  denies  the  power 
of  the  local  bodies,  during  an  epidemic  of 
smallpox,  or  an  apprehended  outbreak  there- 
of, to  refuse  admission  of  unvaccinated  chil- 
dren to  the  public  schools. 

In  I>awton  v.  Steele,  152  U.  8.  136,  38 
L.  ed.  338,  14  Sup.  Ct.  Rep.  499,  in  enumer- 
ating the  legislative  powers  that  might  be 
exercised  under  the  police  powers,  the  court 
said  it  included  everything  essential  to  the 
public  safety,  health,  and  morals,  and  thera- 
under  the  compulsory  vaccination  of  chil- 
dren may  be  required;  this,  however,  is 
obiter. 

So,  a  statute  excluding  from  the  public 
schools  any  unvaccinated  child  orperson,  or 
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c»gq,  and  therein  alleged  that  she  was  a  resi- 
dent of  the  city,  six  years  of  age,  a  daughter 
of  D.  F.  D.  Jenkins,  a  resident  and  tax- 
payer of  aaid  oity,  and  that,  on  October  29, 
1907,  she  applied  for  admisaton  as  a  pupil 
to  the  John  Fiake  school,  which  she  was  en- 
titled to  attend,  and  was  denied  admission  to 
the  aaid  school  by  the  board  of  education  be- 
cause she  refused  to  be  vaccinated  and  she 
prayed  for  a  writ  of  mandamus  commanding 
the  Ifoard  to  admit  her  to  the  public  achools. 
The  board  of  education  answered,  making  no 
denial  of  the  averments  of  fact  contained  in 
the  petition,  which  were  therefore  admitted 
to  be  true,  but  setting  up  in  justification  of 
the  exclusion  of  the  relator  an  ordinance  of 
the  city  of  Chicago  and  instructions  by  the 
health  department  to  enforce  such  ordinance. 
The  relator  demurred  to  the  answer,  and  the 
<*ouTt  overruled  the  demurrer.  The  relator 
elected  to  stand  by  the  demurrer,  and  judg- 
ment was  entered  against  her,  dismissing  the 
petition  and  for  costs.    An  appeal  to  this 


court  was  prayed  for,  and  the-  trial  judge 
certified  that  the  validity  of  the  city  ordi- 
nance was  involved,  and  in  his  opinion  pub- 
lic interest  required  that  an  appeal  should 
be  taken  direct  to  this  court,  in  pursuance  of 
S  118  of  the  practice  act.  Laws  1907,  p. 
467.  The  appeal  was  allowed  and  perfected, 
and  the  record  has  been  filed  in  this  court. 

The  Constitution  requires  the  general  as- 
sembly to  provide  a  thorough  and  efficient 
system  of  free  schoois,  whereby  all  children 
in  this  state  may  receive  a  good  common- 
school  education;  and  the  statute  provides 
for  establishing  and  keeping  in  operation 
such  NchooU  for  the  accommodation  of  ail 
children  over  the  age  of  six  and  under  the 
age  of  twenty-one  years.  The  right  to  at- 
tend the  public  school  in  the  district  where 
the  relator  resides  is  therefore  given  to 
her  by  the  law,  and  the  duty  to  admit  her 
and  to  maintain  the  school  rests  upon  the 
bo^rd  of  education.  The  legislature  have 
never  made  it  a  condition  precedent  to  the 


one  who  fails  to  produce  a  physician's  cer- 
tificate showing  aim  to  be  immune  thexe- 
from,  within  the  police  power  of  the 
sUteVAbeel  v.  Clark,  84  Cal.  226,  24  Pac. 
.383;  French  v.  Davidson,  143  Cal.  658,  77 
Pac.  663;  Re  Viemeister,  179  N.  Y.  235,  70 
J,.B.Ji.  796,  103  Am.  St.  Rep.  859,  72  N.  E. 
fl7,  affirming  88  App.  Div.  44,  84  N.  Y. 
Supp.  712;  Re  Walters,  84  Hun,  457,  32 
N.  Y.  Supp.  322;  Field  v.  Robinson,  198 
Pa.  638,  48  Atl.  873;  Stull  Reber,  215 
Pa.  ISfl,  64  Atl.  419;  Nissley  t.  Hummels- 
town,  18  Pa.  Co.  Ct.  481;  Sprague  v.  Bald 
win,  18  Pac.  Co.  Ct.  668;  Gerhard  v.  Packer 
Twp.  School  Dist  24  Pa.  Co.  Ct.  339; 
BeveridM  t.  Winner,  81  Plttib.  L  J.  N.  S. 
40. 

And  such  a  statute  may  be  enforced  al- 
though smallpox  is  not  prevalent.  Re  Vie- 
meister; field  T.  Robinson;  and  StuU  t. 
Reber, — supra. 

And,  under  such  a  statute,  a  board  of 
education  may  suspend  a  teacher  for  a  re- 
fusal to  comply  with  a  regulation  renuir- 
ini^  teachers  to  be  vaccinated.  Lyndnll  v. 
Hij^  School  Committee,  19  Pa.  Super.  Ct. 
232. 

Although  a  statute  permits  the  admission 
of  an  unvaccinated  child  to  the  public 
Bchoola  upon  presentation  of  a  certificate 
from  a  practising  physician  showing  that 
the  child  is  unfit  for  vaccination,  a  board  of 
education  may,  during  an  epidemic  of  small- 
pox, refuse  admission  to  a  child  presenting 
such  certificate.  Hammond  T.  Hyde  Park, 
196  Ma»a.  29,  80  N.  E.  650. 

A  complete  defense  is  shown  to  a  prosecu- 
tion of  a  parent  for  the  failure  to  send  a 
child  to  school,  where  it  appears  that  admis- 
sion was  refused  because  the  latter  was  un 
vaccinated,  as,  in  order  to  sustain  a  con- 
viction under  such  circumstances,  it  would 
bs  neeessary  to  compel  the  child  to  be  vac- 
cinated, which  the  statute  does  not  attempt  I 
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to  require.  Com.  t.  Smith,  8  Del.  Co.  Rep. 
61. 

So,  the  l^slatnre  may  authorize  municipal 
corporatlcmB,  or  boards  of  education,  to  ex- 
clude nnvaednated  children  from  public 
schools,  even  in  the  absence  of  smallpox. 
Bissell  V.  Davidscm*  66  Conn.  183, 29  L.1LA 
251,  32  Atl.  348. 

So,  unvaccinated  children  may  be  ex- 
cluded from  the  public  schools,  in  the  ab- 
sence of  smallpox,  under  authority  to  make 
and  enforce  such  necessai^  rules  and  regu- 
lations to  secure  the  vaccination  of,  and  to 
prevent  the  spread  of  smallpox  among,  the 
school  pupils,  as,  in  the  opinion  of  the 
board  of  education,  the  safety  and  intorrstt 
of  the  public  require.  State  ex  rel.  Milhoof 
V.  Board  of  Education,  76  Ohio  St  297,  81 
N.  E.  668. 

And  such  a  relation  may  be  adopted 
under  authority  to  make  all  rules  proper  for 
the  government  and  management  of  the  pub- 
lic schools,  consistent  with  the  laws  of  the 
land.   Re  Rebenack,  62  Mo.  App.  6. 

The  power  of  local  boards  of  health  or 
education  to  refuse  admission  of  unvacci- 
nated children  to  public  schools  during  an 
existing  or  apprehended  epidemic  of  small- 
pox haH  been  sustained  under  power  to  adnpt 
and  enforce  rules  and  regulations  necessary 
to  preserve  public  health,  and  to  prevent  the 
spread  of  contagious  or  infectious!  diseases. 
Blue  v.  Beach,  155  Ind.  121,  50  L.R.A.  64. 
80  Am.  St.  Rep.  195,  60  N.  E.  89:  State  ex 
rel.  Home  t.  Beil,  167  Ind.  25.  60  N.  E.  672. 

Or  under  authority  to  exclude  from  tli<- 
public  schools  thow  suffering  from  con- 
tagious diseases,  or  liable  to  convey  the 
same.  State  ex  rel.  Cox  v.  Board  of  Educa- 
tion, 21  Utah,  401,  60  Pac.  1013. 

Or  under  authority  to  do  all  acts,  and 
make  all  regulations,  deemed  necessary  and 
expedient  for  the  preservation  of  the  public 
health.   State  ex  rel.  Freeman  t.  Zimmer- 
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exercise  of  the  1^1  right  to  attend  the  pub- 
lio  Bchoola  that  ehildrm  shall  be  vaccinated, 
and  the  question  whether  power  to  do  that 
exists  is  not  involved  in  this  case.  The  peti- 
tion alleges,  and  the  answer  does  not  deny, 
that  the  d^eudanta  denied  to  the  relator  ad- 
mission to  the  John  Fiske  school,  but  the 
answer  sets  up  as  justiflcation  for  the  ex- 
clusion an  ordinance  of  the  city  of  Chicago. 
Not  only  have  the  Ic^slature  never  pre- 
scribed vaccination  as  a  condition  to  the 
enjoyment  of  the  legal  right  to  attend  pub- 
lic schools,  but  they  have  never  conferred 
upon  cities  the  power  to  do  so.  If  the  city 
of  Chicago  has  power  to  pass  any  ordinance 
on  the  subject,  the  power  is  derived  from 
the  authority  conferred  upon  the  city  coun- 
cil to  appoint  a  board  of  health  and  pre- 
scribe its  powers  and  duties,  to  do  all  acts 
and  make  all  refrulations  which  may  be  nec- 
essary or  expedient  for  the  promotion  of 
health  or  the  snppression  of  disease,  and.  to 
pass  all  ordinances  and  rules,  and  to  make 
all  regulations,  proper  or  necessary  to  caiTy 
into  effect  such  authority.  The  ordinance 
set  out  in  the  answer  was  passed  on  March 
20,  ld05,  and  the  only  section  relating  to  ex- 
etusicm  from  schools  is  |  12SS,  which  is  as 

man,  86  Minn.  303,  68  L.S.A.  78,  01  Am.  St. 
Rep.  351,  90  N.  W.  783. 

Or  when  clothed  with  the  exclusive  con- 
trol of  the  public  schools.  Hutchins  v.  Dur- 
ham, 137  N.  C.  68,  46  S.  E.  46. 

So,  when  smallpox  is  prevalent  in  a  com- 
munity, a  hoard  of  education  may,  as  a 
necessary  health  relation,  require  the 
presentation  of  a  physician's  certiAeate 
showing  vaccination  as  a  condition  of  ad- 
mission of  a  child  to  the  public  schools. 
Auten  V.  School  Board.  83  Ark.  431,  104  S. 
W.  130;  Glover  v.  Board  of  Education,  14 
S.  D.  139,  84  N.  W.  761 J  Dnffield  v.  Wil- 
Itamsport  School  Dist.  162  Pa.  476,  29 
L.R.A.  152.  28  Atl.  742. 

Or  a  certificate  showing  that,  by  repeated 
trials,  the  child  has  proved  immune  to  vac- 
cination.  Auten  V.  School  Board,  supra. 

And  the  fact  that  a  child's  physical  con- 
dition is  such  as  to  render  it  dangerous  to 
submit  to  vaccination  creates  no  exception 
from  a  retrulation  excludinc;  unvaccinated 
children  from  the  public  schools  during  an 
epidemic  of  smallpox.  Hutchins  v.  Durham, 
supra. 

In  State  ex  rel.  Cox  v.  Board  of  Education, 
supra,  the  court  expressly  says  that  its  deci- 
sion must  be  understood  to  recognize  such 
power  only  durinff  an  epidemic;  and  that 
the  board  of  education  could  not  compel  vac- 
cination. 

But  the  power  of  local  authorities,  or  a 
board  of  education,  in  the  absence  of  an 
epidemic  of  smallpox  or  the  apprehended 
outbreak  of  one,  to  make  vaccination  a  con- 
dition of  admission  to  the  public  schools, 
unless  exuressly  empowered  so  to  do.  Is  de- 
nied in  Potts  V.  Breen,  107  111.  67,  39  L.ILA. 
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follows:  "No  principal  or  person  in  charge 
or  control  of  any  school  shall  admit  to  auA 
school  any  diild  who  shall  not  hare  been 
vaccinated  within  seven  years  next  preced- 
ing the  admission  or  application  for  admis- 
sion to  any  such  school  of  such  child;  nor 
shall  any  such  principal  or  person  retain  in, 
or  permit  to  attend,  any  such  school,  any 
child  who  shall  not  have  been  vaccinated  as 
provided  in  this  article.** 

The  general  police  powers  above  enumerat- 
ed to  pass  ordinance  and  make  r^nlations 
for  the  promotion  of  health  or  the  snppres- 
sion of  disease  do  not  include  Hke  passage 
of  such  an  ordinance  as  this,  which  makes 
TOCcination  a  condition  precedent  to  the 
right  to  an  education.  An  ordinance  passed 
by  reason  of  such  authority  must  be  reason- 
able in  its  character,  and  rest  npon  the 
ground  that  it  is  a  necessary  means  of  pre- 
serving the  public  health.  In  the  case  of 
Potts  V.  Breen,  167  III.  67,  39  L.R.A.  152,  5» 
Am.  St.  Rep.  262,  47  N.  E.  81,  it  was  held 
that  the  exclusion  of  a  child  from  a  public 
school  because  of  a  refusal  to  be  vaccinated 
can  only  be  justified  where  such  course  b>. 
necessary,  or  reasonably  appears  to  be  nec- 
essary, in  ease  of  an  existing  or  threatened 

152,  69  Am.  St.  Rep.  262,  47  N.  E.  81,  af- 
firming  60  111.  App.  201 ;  Lawbaugh  v. 
Board  of  Education,  177  111.  672,  52  N.  E. 
850,  reversing  66  111.  App.  150;  Osbom  t. 
Russell,  64  Kan.  507,  68  Pac.  60;  Glover 
V.  Board  of  Education,  supra. 

And,  in  the  absence  of  smallpox  in  a  oom- 
munity,  although  there  are  a  few  cases  in 
different  parts  of  the  state,  a  school  board 
cannot  require  vaccination  as  a  condition 
of  admission  to  the  public  schools,  such 
power  not  being  conferred  by  statutory  au- 
thority to  determine  the  qualifications  for 
admission  thereto,  to  do  all  things  desir- 
able for  their  prosperity  and  suct^ss,  and 
to  make  and  enforce  suitable  rales  and 
regulations  for  their  government  and  man- 
agement. Mathews  v.  Kalamazoo  Bd.  of 
Edu.  127  Mich.  630,  64  L.R.A.  736,  86  N. 
W.  1036.  The  court  said  that  a  parent  was 
subject  to  both  fine  and  imprisonment  for 
the  neglect  to  send  hia  children  to  school, 
and  the  effect  of  such  rule  would  be  to  com- 
pel the  vaccination  of  his  children,  or  sub- 
ject him  to  the  penalty  of  the  law ;  and,  if 
such  rule  should  be  sustained,  the  result 
would  be  to  fnve  the  board  of  education  the 
right  to  require  compulsory  vaccination. 

A  stat«  board  of  health  cannot,  under 
power  to  make  initiations  for  the  preven- 
tion of  the  introduction  of  smallpox  into, 
and  the  suppression  thereof  in,  the  state, 
when  smallpox  is  not  prevalent  in  the  com- 
munity, require  vaccination  of  children  as 
a  condition  to  their  admission  to  the  pub- 
lic schools ;  although  the  power  of  the  l^is- 
lature  so  to  do  is  conceded.  State  ex  rel. 
Adams  v.  Biirdge,  96  Wis.  S90,  87  LXJi. 
1S7,  60  Am.  St.  Rep.  123,  70  N.  W.  M7. 
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epidemic  of  Bmallpox,  and  to  prevent  the 
spread  of  the  disease.  In  the  case  of  Law- 
baugh  T.  Board  of  Education,  177  111.  572, 
S2  V.  E.  850,  the  court  adhered  to  those 
principles,  and  declined  to  further  discuss 
them,  although  earnestly  urged  to  recon 
aider  the  former  decision.  Section  1255  is 
null  and  void  and  alTorde  no  justification  for 
denying  relator  admission  to  the  John  Fiske 
aehool,  whether  the  denial  of  her  legal  right 
was  at  the  instance  of  the  health  commis- 
sioner, the  health  department,  cr  any  other 
authority. 

The  only  other  section  of  the  ordinance 
which  has  any  relation  to  schools,  or  whicb 
purports  to  give  any  authority  respecting 
them  to  the  health  commissioner  or  health 
department,  is  §  1253;  and  it  does  not  pur- 
port to  give  any  authority  to  exclude  chil- 
dren from  schools.  It  provides  that  the 
commissioner  of  health,  or  any  o£3ccr  of  the 
health  department  designated  and  author- 
iced  to  act  by  such  commissioner,  shall  have 
power  to  mter  any  of  certain  enumerated 
buildings  and  places,  among  which  are 
schoolhouses,  under  certain  circumstances; 
and  that  audi  commissioner  or  officer  shall 
have  power  to  vaecinate  any  person  found  in 
such  building  or  place  whom  he  shall  deem 
it  neoesaary  or  advisable  to  vaccinate.  It 
further  purports  to  authorize  the  commis- 
lioner,  at  any  time  when  smallpox  is  preva- 
lent, or  an  epidemic  of  smallpox  is  or  ap- 
pears to  be  imminent,  to  vaccinate  any  per- 
son in  the  city  whom  he  shall  deem  it  neces- 
sary  or  adTisable  to  vaccinate,  provided  that 
sneh  perKHi  may  be  vaccinated  by  his  own 
physician  in  a  manner  satisfactory  to  the 
commissioner.  Although  this  section  is  set 
out  at  length  in  the  answer,  it  is  not  alleged 
that  the  commissioner  was  attempting  to 
vaccinate  the  relator,  and  no  justification 
under  its  provisions  is  attempted. 

Section  1035  of  the  ordinance  purports  to 
give  to  the  commissioner  of  health  power  to 
make  such  rules  and  regulations  in  relation 
to  the  sanitary  condition  of  the  city  and  for 
the  prevention  and  suppression  of  disease, 
not  inconsistent  with  the  Municipal  Code,  as 
he  may  deem  necessary  or  advisable;  but  it 
provides  that  such  rules  and  regulations 
shall  not  take  effect  and  be  in  force  until 
approved  by  the  city  council,  except  in  cases 
of  emergency.  The  answer  does  not  allege 
that  the  commissioner  of  health  made  any 
rules  or  regulations,  or  that  any  were  ap- 
proved by  the  city  council.  The  section  far- 
ther provides  that  the  commissioner  may 
make  rules  and  regulations  for  the  preserva- 
tion of  the  public  health  in  case  of  an  emer- 
gency from  contagious  or  epidemic  disease, 
or  danger  from  anticipated  or  impending 
Mmimgions  or  epidemic  disease;  but  such 
emergency  rules  and  regulations  shall,  as 
17L.K^.{N.S.) 


soon  as  may  be  after  the  promulgating  of 
the  same,  be  reported  to  the  city  council  for 
approval.  Here,  again,  it  does  not  appear 
that  the  commissioner  acted  under  any  pro- 
vision of  that  section,  or  made  any  rule  or 
r^ulation,  or  reported  any  to  the  city  coun- 
cil after  promulgation. 

These  provisions  of  the  ordinance  arc  the 
only  ones  that  could  in  any  event  have  any 
relation  to  attendance  upon  the  public 
schools,  and  the  only  one  tliat  was  enforced 
against  the  relator  was  S  1265,  which 
is  null  and  void.  The  answer  alleged,  as  a 
matter  of  fact,  that,  on  October  29,  19U7, 
the  disease  of  smallpox  was  prevalent  in  the 
district  in  which  the  John  Yiake  school  was 
located,  within  such  a  radius  as  to  make  it 
dangerous  for  all  persona  therein  residing 
who  had  not  been  vaccinated ;  that  the  com- 
missioner of  health  declared  smallpox  to 
be  epidemic  in  said  district,  and  instructions 
were  given  by  the  health  department  to  ex- 
clude all  children  who  had  not  been  vaccinat- 
ed  in  accordance  with  the  terms  of  the  ordi- 
nance. The  terms  of  the  ordinance  are  that 
no  child  shall  attend  the  public  schools  who 
has  not  been  vaccinated  with'n  seven  years, 
and  do  not  constitute  a  lawful  exercitie  of 
any  power  conferred  upon  the  city.  The 
health  commissioner  is  a  purely  ministerial 
officer  and  has  no  legislative  powers  what- 
ever. The  ordinance  does  not  purport  w 
give  him  authority  to  exercise  such  powers 
or  to  make  any  rules  or  regulations,  except 
in  eases  of 'emergency,  until  they  can  be  re- 
ported to  the  city  council  for  approval  or  re- 
jection. He  can  only  be  authorized  to  per- 
form administrative  duties  in  pursuance  of 
some  ordinance  of  the  city,  and  there  was 
no  valid  ordinance  authorizing  the  exclusion 
of  relator  from  the  public  school  which  she 
had  a  legal  right  to  attend.  There  is  nothing 
in  the  nature  of  an  emergency  in  the  occa- 
sional recurrence  of  the  well-known  disease 
of  smallpox  in  a  city  like  Chicago  which  may 
not  be  provided  for  by  general  rules  and 
regulations  prescribed  by  the  legislative  au- 
thority of  the  city.  The  board  of  education, 
which  has  charge  of  the  public  schools,  has 
made  no  rule  or  regulation  on  the  subject  of 
such  epidemics,  and  neither  has  the  city 
council.  The  answer  does  not  make  known 
any  ordinance,  rule,  or  regulation  for  the 
exclusion  from  the  schools  of  children  not 
vaccinated  in  the  event  that  an  epidemic  of 
smallpox  exists  in  the  vicinity  of  a  school 
or  is  reasonably  apprehended,  and  in  our 
opinion  th«  eonrt  erred  in  overruling  the 
demurrer. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  Circuit  Court,  with  direc* 
tiona  to  sustain  the  demurrer. 

Petition  for  rehearing  d«^ed  June  9, 1908. 
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CHARLES  E.  LEWIS.  Admr^  etc.  of  Fred 
E.  Lewis,  Deceased, 

V. 

BROTHERHOOD  ACCIDENT  COMPANY. 

(194  Mass.  1,  79  N.  E.  802.) 

Arbitration  —  validity  —  attempt  to  oast 
conrts. 

1.  A  provision  near  the  end  of  an  aeci- 
<lent-in8urance  policy  which  haa  prescribed 
certain  benefits  on  certain  conditions,  to  the 
effect  that,  in  case  of  disaj^reement  between 
the  parties  as  to  llie  liability  of  the  in- 
surer, such  liability  shall  be  determined  by 
arbitration,  is  an  attempt  to  oust  the  courts 
of  their  jurisdiction,  and  is  void. 
Insurance  —  drownlngf. 

2.  Drowning,  although  not  accompanied 
hy  external  marks,  is  covered  by  a  policy 
inBuring  against  personal  injury  leaving 
npon  the  hod^  external  marks,  where  drown- 
ing appears  m  the  list  of  accidents  insured 
against,  and  a  separate  provision  limits  the 
liability,  in  case  of  drowning,  to  a  certain 
percentage  of  the  face  of  the  policy  in  the 
absence  of  an  eyewitness. 

Same  —  nnauthoriaed    beneflGlaries  — 
trust. 

3.  Making  the  proceeds  of  an  accident- 
insurance  policy,  in  case  of  the  dbath  of 
the  insured,  payable  to  his  estate,  does  not 
violate  the  statutes  authorizing  such  in- 
surance solely  for  the  benefit  of  heirs,  where 
the  policy  expressly  provides  that  the  es- 
tate shall  receive  the  fund  in  trust  for,  and 
pay  it  forthwith  to,  the  heir». 

fiame  —  drownlns  —  eyewitness. 

4.  The  facts  and  circumstances  of  a 
drowning  accident  are  sufiiciently  estab- 
lished, within  the  meaning  of  an  accident- 
insurance  policy  limiting  the  amount  of  re- 
«ovei7  in  case  they  are  not  so  established, 
where  witnesses  testify  to  having  seen  de- 
ceased in  a  cranlgr  canoe,  with  a  companion, 
within  three  or  four  minutes  of  the  time 
of  accident,  and  to  having  seen  the  over- 
turned canoe  and  evidence  of  its  having 
recently  capsized,  within  a  few  minutes 

Note.  —  The  question,  in  an  action  upon 
an  accident  policy  for  death  drowning, 
of  the  effect  of  provisions  in  the  policy 
limiting  the  insurer's  liability,  or  denying 
it  altogether,  where  there  is  no  external  or 
visible  mark  or  sign  on  the  body,  does  nnt 
Hcem  to  have  been  presented  before  for  ad- 
judication, as  an  extensive  search  has  re- 
vealed no  other  case  in  which  such  ques- 
tion arose.  But  in  Wehle  v.  United  States 
Mut  Aeci.  Asso.  11  Misc.  30,  31  N.  Y.  Supp. 
865,  affirmed  without  reference  to  this  point 
in  1S3  N.  Y.  116,  60  Am.  St.  Rep.  698,  47 
N.  E.  35,  the  court  uses  language  which 
tends  to  support  the  conclusion  arrived  at 
in  Lewis  v.  BROTHERnooD  Acci.  Co.,  though 
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after  it^  although  they  did  not  actually  sec 
tim  oraft  overtnni. 

(Juuary  4,  1907.) 

EXCEPTIONS  by  defendant  to  rulings 
of  the  Superior  Court  for  SuffoUc  Coun- 
ty made  during  the  trial  of  an  action 
brought  to  recover  the  amount  allied  to 
be  due  on  an  accident-insurance  policy 
which  resulted  in  a  verdict  in  plaintiff's 
favor.  Overruled. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Whipple,  Sears,  A  Ogden  and 
J.  B.  Crawford,  for  defendant: 

The  action  was  prematurely  brou^t,  the 
plaintilT  not  having  asked  arbitration. 

Hood  V.  Hartshorn,  100  Mass.  117,  1  Am. 
Rep.  89;  Hutchinson  v.  Liverpool  &,!>.&. 
G.  Ins.  Co.  163  Mass.  143,  10  L.R.A.  558. 
26  N.  E.  439;  Kyte  v.  Commercial  Union 
ABSur.  Co.  144  Mass.  43,  10  N.  E.  518;  Put- 
nam Tool  Co.  V.  Fitehburg  Mut.  P.  Ins. 
Co.  145  Mass.  265,  13  N.  E.  902;  Cook  v. 
North  British  A  Mercantile  Ins.  Co.  ISl 
Mass.  101,  62  N.  E.  1049;  Paul  v.  Fidelity 
&.  C.  Co.  186  Mass.  413.  104  Am.  St.  Rep. 
594,  71  N.  E..  801;  2  Baoon,  Ben.  Sjc.  3d 
ed.  §  421. 

There  being  no  external  marks  of  violence, 
the  plaintiff  could  not  recover  the  maximum 
sum. 

Aldrich  V.  Bay  State  Constr.  Co.  180  Mass. 
489,  72  N.  E.  53;  Greenl.  Ev.  13a »  Nolan  v. 
New  York,  N.  H.  &  H.  R.  Co.  70  Conn.  159, 
43  L.R.A.  305,  39  Atl.  115. 

Messrs.  Noble  &  Uavls  and  Herbert  R. 
Morse,  for  plaintiff: 

The  plaintiff  is  entitled  to  recover  notwith- 
standing the  absence  of  external  marks  on 
the  body. 

Freeman  v.  Mercantile  Mut.  Acci.  Aaso. 
166  Mass.  361,  17  L.R.A.  753,  30  N.  E.  1013; 
McGIinchey  v.  Fidelity  &  C.  Co.  80  Me. 
261,  6  Am.  St.  Rep.  190,  14  AU.  13;  Pen- 
nington V.  Pacific  Mut.  L.  Ins.  Co.  85  Iowa, 
468,  30  Am.  St.  Rep.  306,  62  N.  W.  482: 
Wehle  V.  United  States  Mut.  Acci.  Asao. 
11  Misc.  36,  31  N.  Y.  Supp.  866;  Paul  ▼. 

no  contention  seems  to  have  been  made  by 
the  insurer  in  this  regard,  and  it  does  not 
appear  from  the  opinion  that  the  policj' 
contained  any  provision  as  to  marks  on 
the  body.  The  language  referred  to.  whieh 
is  all  the  court  had  to  say  upon  the  ques- 
tion, is  as  follows:  "The  body  of  the 
testator,  when  taken  from  the  water,  ex- 
hibited visible,  external  signs  of  the  cause 
of  death.  Water  came  from  the  mouth,  aid 
the  body  seemed  to  be  filled  with  water. 
So  that  every  condition  precedent  to  a  right 
of  recovery,  within  the  terms  'external,  vio- 
lent, and  accidental  means,*  as  defined  in 
Tucker  v.  Mutual  Ben.  Life  Co.  50  Hun, 
50,  4  N.  Y.  Supp.  606,  was  esUbliHlied.'* 
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Trovelen'  Im.  Co.  112  N.  T.  472,  3  L.R^. 
443,  8  Am.  St.  Rep.  758.  20  N.  E.  347. 

QaeBti<nu  of  legal  lisbility  cannot  be  left 
to  arbitration. 

MilM  V.  Schmidt,  168  Mass.  339,  47  K. 
E.  IIS;  B^eofeld  v.  Massachusetts  Mut. 
A«ei.  Abso.  154  Mass.  77,  13  L.K.A.  263,  27 
N.  E.  788;  Jones  v.  Brown,  171  Mass.  318, 
50  N.  E.  648}  Mittenthal  v.  Maecagni,  183 
Mass.  19,  60  LJLA.  812,  07  Am.  St.  Rep. 
404,  66  N.  E.  425;  Weatfield  Cigar  Co.  t. 
Insurance  Co.  of  N.  A.  ISO  Mass.  384,  47 
N.  E.  1026. 

The  provision  as  to  proof  1^  ^yewitnesae* 
ie  illegal. 

Nute  Hamilton  Mat.  Ins.  Co.  6  Gray, 
174;  Travellers*  Ins.  Co.  v.  McConkey,  127 
U.  B.  661,  32  L.  ed.  308,  8  Sup.  Ct.  Rep. 
1360;  Travelers'  Ins.  Co.  v.  Sheppard.  85 
Ua.  751,  12  8.  E.  18;  R^w>ldB  v.  Equitable 
Acci.  Asso.  69  Bun,  13,  1  N.  Y.  Supp.  738. 

The  administrator  ia  entitled  to  maintun 
such  a  suit  as  this  for  the  benefit  of  the 
beirs. 

Shea  V.  Massachusetts  Ben.  Asso.  160 
Mass.  280,  39  Am.  St.  Rep.  475,  36  N.  E. 
855;  Rindge  t.  New  England  Mnt.  Aid  Soc. 
146  Mass.  286,  15  N.  E.  628 ;  Burns  v.  Grand 
Lodge,  A.  0.  U.  W.  153  Maes.  173,  26  N. 
E.  443;  Boyden  v.  Massachusetts  Masonic 
Life  Asso.  107  Mass.  242,  46  N.  E.  735; 
Sargent  Sargen^  168  Mass.  420,  47  N. 
E.  121. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

Tb^s  is  an  action  upon  a  policy  of  in- 
surance against  accident.  The  case  is  be- 
fore us  upon  the  exceptions  taken  by  the  de- 
fendant at  the  trial,  in  which  a  verdict  for 
the  plaintiff  was  returned  for  the  full 
amount  claimed. 

1.  One  of  the  grounds  of  defense  was  that 
there  had  been  no  compliance  with  the  arbi- 
tration clause.  The  judge  ruled  that  the 
clause  was  valid,  but  submitted  to  the  jury 
the  question  whether  there  bad  been  a  waiv- 
er; and  the  jury  found  a  waiver.  The  ques- 
tion upon  this  branch  of  the  case  is  whether 
this  action  of  the  judge  was  prejudicial  to 
the  defendant.  We  have  not  found  it  neces- 
sary to  consider  whether  there  was  any  evi- 
dence of  waiver  because  we  are  of  opinion 
that  the  arbitration  clause  is  invalid. 

The  clause  is  as  follows:  "10.  In  the 
event  that  this  company  and  the  certificate 
holder  or  beneficiary  disagree  as  to  the  lia- 
bility of  this  company  under  this  certificate, 
it  is  agreed,  and  this  certificate  is  issued 
upon  the  express  condition,  that  such  lia- 
bility and  the  amount  thereof  shall  be  de- 
termined by  arbitration;  the  board  of  ar- 
bitrators to  consist  of  three  members  of  the 
order  of  the  Odd  Fellows,  one  to  be  ap- 
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pointed  by  the  company,  one  by  the  claim- 
ant, and  the  third  shall  be  the  Noble  Orand 
of  the  lodge  of  which  the  assured  is  a  mem- 
ber; and  that  no  legal  prooeedings  for  re- 
covery under  this  certificate  shall  be  brought 
until  the  expiration  of  three  months  after 
receipt  by  the  company  of  acceptable  proofs 
of  loss,  and  of  a  request  in  writing,  in  case 
of  disagreement,  to  arbitrate,  and  a  refusal 
by  the  company  to  arbitrate;  and  the  com- 
pany shall  not  be  liable  in  any  legal  pro- 
ceeding unless  said  proceeding  is  commenced 
within  six  months  from  the  time  when  the 
ri^t  of  action  accrues;  and  no  suit  shall 
be  brought  in  any  case,  except  to  enforce 
payment  of  the  award  of  said  arbitrators, 
unless"  the  company  refuses  to  arbitrate. 

It  is  to  be  noted  that  the  subject  of  refer- 
ence is  not  merely  the  question  of  damages, 
or,  as  put  by  Colt,  J.,  in  Wood  v.  Humphrey, 
114  Mass.  185,  186,  such  a  matter  as  does 
"not  go  to  the  root  of  the  action  but 
.  .  .  [is]  only  preliminary  thereto  or  in 
aid  thereof, — such  as  respect[s]  the  mode  of 
settling  the  amount  of  damage,  or  the  time 
of  paying  it,  or  the  likej"  but  It  includes 
also  the  question  of  the  "liability  of  this 
company  on  this  certificate."  To  what  ex- 
tent and  under  what  circumstances  an  agree- 
ment to  refer  a  question  of  liability  to  ar- 
bitration is  valid  has  been  the  subject  of 
considerable  discussion  in  tiie  courts  of 
Englnnd  and  this  country.  In  England,  as 
stated  by  W.  Allen,  J.,  in  Reed  v.  Washing- 
ton F.  &  M.  Ins.  Co.  138  Mass.  572,  670,  "the 
question  .  .  .  has  been  one  of  the  con- 
struction of  contracts, — whether  the  agree- 
ment to  refer  in  the  particular  contract  un- 
der consideration  ie  a  condition  precedent  t*> 
a  right  of  action  upon  the  contract,  or  an 
agreement  to  refer  a  right  arising  under 
other  provisions  of  the  contract."  See  Scott 
V.  Avery,  8  Exch.  487,  497,  5  H.  L.  Cas.  811; 
Edwards  v.  Aberayxon  Mut.  Ship  Ins.  Soc. 
L.  R.  1  Q.  B.  Div.  S63;  Spurrier  v.  La  Cloche 
[1902]  A.  C.  446.  Perhaps  the  statement 
of  Maule,  J.,  in  Avery  v.  Scott,  8  Exch.  497, 
499,  quoted  with  approval  by  Lord  Lindley 
in  Spurrier  v.  La  Cloche,  ubi  supra,  con- 
tains the  principle  of  the  distinction  in  its 
most  concise  form:  "There  is  no  decision 
which  prevents  two  persona  from  agreeing 
that  a  sum  of  money  shall  be  paid  upon  a 
contingency;  but  they  cannot  legally  agree 
that,  when  it  is  payable,  no  action  shall  be 
maintained  for  it."  How  far  this  court 
would  follow  the  English  courts  in  the 
first  class  of  cases  described  by  W.  Allen,  J., 
as  quoted  above,  namely,  those  in  which  the 
agreement  to  refer  is  a  condition  precedent 
to  the  right  of  action,  or,  in  other  words, 
where  the  agreement  to  refer  is  one  of  the 
essential  elements  of  the  cause  of  action,  it 
is  certain  that  in  this  state,  andguite  gen- 
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erally  in  many  other  jurisdictions,  in  the  iec- 
ond  class  of  cases  described,  namely,  those  in 
which  the  agreement  is  to  refer  a  right  of 
action  arising  under  other  provisions  of  the 
contract,  the  agreement,  whether  contained 
in  the  same  or  a  separate  paper,  ia  void  as 
nn  attempt  to  oust  the  courts  of  jurisdiction. 
Wood  V.  Humphrey,  ubi  supra;  White  v. 
Middlesex  R.  Co.  135  Mass.  216.  For  an  ex- 
tensive collection  of  the  cases  see  9  Cyc.  Law 
&.  Proc.  p.  512,  note  77. 

Upon  an  inspection  of  the  policy  in  this 
case  we  are  of  opinion  that  the  clause  in 
question  comes  under  the  second  cIslsb  of 
cases  above  named,  and  that  it  ia  in  sub- 
stance an  agreement  to  refer  a  cause  of  ac- 
tion arising  under  the  other  provisions  of 
the  contract,  and  therefore  is  void  as  an  at- 
tempt to  oust  the  courts  of  their  jurisdic- 
tion. The  first  page  of  the  policy  contains 
an  express  promise  to  pay  a  certain  sum  to 
tJie  estate  of  the  insured  in  case  of  his 
death  from  one  of  the  causes  named.  It  also 
contains  an  express  promise  to  pay  certain 
sums,  varying  with  the  extent  of  the  injury, 
to  the  insured.  These  promises  are  made 
subject  to  the  by-lawa  of  the  company  and 
the  conditions  thereto  annexed.  Neither  in , 
the  by-laws,  nor  in  the  conditions  annexed, 
is  there  any  provision  for  arbitration.  We 
have  then  an  express  promise  to  pay  a  cer- 
tain definite  sum  of  money  upon  compliance 
with  certain  expressed  conditions.  So  far 
the. minds  of  the  parties  have  met.  But 
the  conditions  are  numerous,  and  it  was 
manifest  that  a  disagreement  might  arise 
between  the  insurer  and  the  beneficiary  as  to 
whether  a  particular  condition  had  been 
complied  with;  and  the  liability  of  the  in- 
surer might  turn  on  that  question.  There 
also  might  arise  other  disagreements  as  to 
the  extent  of  the  injuries,  for  instance, 
whether  the  injury  was  such  as  to  bring  the 
case  under  one  promise  where  a  certain  sum 
would  be  due,  or  under  another  promise 
where  only  a  much  smaller  sum  would  be 
due.  With  the  possibility  of  the  various  dis- 
putes before  them,  the  clause  in  question  is 
framed  by  the  parties.  It  rnnics  at  the  end 
of  a  dt^finite  contract.  It  bcin^r  placed  imme- 
diately before  the  attesting  dauae  provides 
that,  in  the  case  of  a  disagreement  between 
the  company  and  the  beneficiary  "as  to  the 
liability  of  this  company  under  this  certifi- 
cate," the  question  of  "liability  and  the 
amount  thereof"  shall  be  referred,  etc.  It  is 
plain  that  this  clause  is  speaking  of  a  lia- 
bility on  any  of  the  promises  thereinbefore 
net  forth.  It  assumes  the  existence  of  a 
dispute  as  to  whether  the  conditions  under 
which  the  express  promise  to  pay  is  made 
have  l>een  met  so  that  the  mcney  is  due,  or, 
in  other  words,  whetiier  the  noney  is  due 
under  that  express  promise  In  this  very 
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case  one  of  the  questions  raised — and,  in- 
deed, the  principal  question — is  whether  th^ 
condition  with  reference  to  the  testimony  of 
an  eyewitness  as  to  the  facts  and  circum- 
stmcea  of  the  accident  has  been  complied 
with,  or,  in  other  words,  whether  the  money 
is  due  under  the  terms  of  one  of  the  prom- 
ises. In  view  of  the  definite  promises  con- 
tained in  the  contract,  of  the  express  refer- 
ence to  ttie  conditions  to  which  they  are  sub- 
ject, and  of  the  situation  of  the  clause  in 
question,  and  of  the  language  of  its  open- 
ing sentence,  we  are  of  opinion  that  the 
clause  cannot  I>e  regarded  as  qualifying  the 
nature  of  any  of  the  preceding  promises,  or 
as  an  essential  element  of  liability  thereon, 
but  that  it  must  stand  as  an  agreement  to 
refer  questions  of  liability  arising  upon 
either  of  the  promises.  As  thus  construed, 
the  agreement  to  refer  is  invalid  as  an  at- 
tempt to  oust  the  court  of  its  jurisdiction. 
The  agreement  to  refer  being  invalid,  the 
whole  of  the  clause  is  inoperative.  Spt> 
Badenfeld  v.  Massachusetts  Mut.  Acci.  Asso. 
154  Mass.  77,  13  L.R.A.  263,  27  N.  E.  769. 
Since  the  clause  is  invalid  the  question  of 
waiver  is  immaterial ;  and  the  defendant  has 
suiTered  no  injury  from  the  action  of  the 
judge  in  submitting  that  question  to  the 
jury. 

2.  It  is  also  contended  by  the  defendant 
that  the  policy  does  not  cover  accident  by 
drowning,  unless,  as  a  result  of  the  accident, 
there  are  upon  the  Ixidy  external  marks  uf 
contusion  or  wounds.  In  considering  this 
ground  of  defense  it  is  to  be  observed  that 
the  provisions  of  the  policy  are  very  volumi- 
nous, elaborate,  and  intricate.  Many  of  them 
are  printed  in  very  fine  type.  It  is  the  gen- 
eral rule  in  the  construction  of  an  insurance 
contract  that  any  doubt  arising  upon  its  face 
as  to  its  meaning  ia  to  be  resolved  in  favor 
of  the  insured.  This  rule  is  founded  in 
sound  sense,  and  is  particularly  applicable  to 
a  contract  so  complicated  in  detail  as  the  one 
before  us.  Bearing  in  mind  this  rule  of  con- 
struction, we  proceed  to  look  into  this  policy, 
(^pon  the  first  page  it  is  said  that  the  in- 
surance is  "against  personal  bodily  injury- 
leaving  upon  the  body  external  marks  of 
contusion  or  wounds."  Upon  the  second 
page,  under  the  head  of  "What  is  insured 
against,"  it  is  said  that  "this  certificate  of 
insurance  provides  against  bodily  injuries, 
such  as  dislocations,  fractures,  broken  bones, 
bruises,  cuts,  accidental  gun-shot  wounds, 
crushing  or  mangling,  bums  and  scalds,  bites 
of  dogs,  stroke  of  lightning,  drowning,  or 
injuries  produced  by  falls,  effected  through 
external,  violent,  and  accidental  meantt. 
within  the  intent  and  meaning  of  this  con- 
tract and  its  conditions  as  hereto  annexed." 
Then  follows  a  statement  of  the  conditions. 
Tlie  conditions  are  very  coi^plicated  and  du- 
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mcrouB,  and  arc  printed  in  very  fine  type. 
It  is  unnecessary  to  insert  them  here.  It  is 
sufficient  to  say  that  th^  provide,  in  Bub- 
atance,  that,  "in  the  event  of  any  accidental 
bodily  injury,  fatal  or  nonfatal,  contributed 
to  or  caused  by"  any  one  of  a  long  list  of 
events,  accidental  or  otherwise,  which  are 
detailed  at  great  length,  the  limit  of  liabil- 
ity in  case  of  death  shall  be  only  "one 
twentieth  of  the  .  .  .  death  benefit  pro- 
vided for  in  this  policy."  The  part  as  to 
drowning  is  in  these  words:  "Drowning  or 
shooting  when  the  facte  and  circumstances 
of  the  accident  and  injury  are  not  established 
by  the  testimony  of  an  actual  eyewit- 
ness; and  also  when  in  an  alleged 
drowning  (shipwrecks  at  sea  exoepted) 
the  body  it  not  recovered  and  identi- 
fied." Then  follows  a  semicolon,  followed 
by  these  words:  "And  in  case  of  in- 
juries, whether  fatal  or  disabling,  of  whidi 
there  is  no  visible  mark  on  the  exterior  of 
the  body  visible  to  the  eye  (the  body  itself 
in  case  of  death  not  to  be  deemed  such 
mark)." 

In  cases  of  drowning  death  is  caused  by 
the  filling  of  tiie  lungs  with  water  so  that 
the  air  cannot  get  to  them,  and  there  is  no 
reason  why  there  should  be  any  external 
mark  of  contusion  or  wound.  In  the  ordi- 
nary case,  therefore,  none  is  to  be  expected. 
And  if,  while  drowning,  the  body  is  bruised, 
there  ia  usually  no  natural  or  necessary  con- 
nection between  such  bruise  and  death.  Sup- 
pose two  persons,  each  having  a  policy  like 
this,  are  accidentally  swept  overboard  from 
a  ship  by  the  same  wave.  One  goes  clear 
and  receives  no  mark,  while  the  other  ia 
bruised  and  scratched  by  a  spike  in  no  way 
disabling  him  as  be  goes  over  the  rail.  Both 
are  drowned  and  both  bodies  are  recovered. 
Upon  the  body  of  the  first  is  found  no  ex- 
ternal mark  of  contusion  or  wound,  while 
upon  the  body  of  the  other  appears  the  work 
of  the  spike.  Is  it  to  be  said  that  the  first 
case  is  covered  by  the  policy  and  the  second 
is  not  T  To  bold  that  drowning  is  not  covered 
1^  the  policy  unless,  in  addition  to  the 
flooding  of  the  respiratory  organs,  there  is 
some  external  mark  of  contusion  or  wound, 
is  to  base  a  distinction  upon  a  circumstance 
which  generally  has  nothing  whatever  to  do 
with  the  cause  of  the  death,  and,  moreover, 
is  to  eliminate  practically  the  ordinary  and 
usual  ease  of  drowning.  An  interpretation 
founded  upon  sudi  a  basis  of  distinction,  and 
leading  to  resulte  so  unreasonable,  is  not  to 
be  adopted  unless  clearly  required  by  un- 
mistakable language. 

In  view  of  these  and  other  obvious  consid- 
erations the  provisions  of  the  policy  relat- 
ing to  external  marks  of  contusion  and 
wounds  must  be  held  applicable  to  the  more 
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violent  causes  of  injury,  and  not  to  the  case 
of  death  by  drowning. 

3.  The  policy  provides  that  in  case  <ft  loss 
the  company  shall  pay  to  the  estate  of  the 
insured,  "in  trust,  however,  for  and  to  be 
paid  over  forthwith  to  his  legal  heirs;"  and 
the  defendant  contends  that  the  policy  could 
not  be  made  payable  to  the  estate,  because, 
if  so  made,  the  sum  received  would  be  aasetx 
for  the  payment  of  debts  and  expenses  of 
administration,  and  would  be  subject  to  an 
unrestricted  disposition  by  will,  wbidi  would 
be  incouaistent  with  the  statutes  But  Uuk 
is  not  a  case  where  Uie  estate  is  the  benefi- 
ciary, as  was  Daniels  v.  Pratt.  143  Mass.  216. 
10  N.  E.  166)  upon  whidi  and  othur  similar 
cases  the  defendant  relies.  By  the  expiess 
provision  of  the  policy  the  administrator  re- 
ceives the  money  solely  in  trust  for  the  heint 
at  law,  and  is  answerable  for  it  to  no  one 
else.  In  substance,  then,  the  real  benefi- 
ciaries are  the  heirs  at  law.  The  mon^, 
when  recovered,  goes  to  fhtm,  and  there  is  no 
violaUim  of  the  statutes.  See  Uindge  v. 
New  England  Mut.  Aid  Soc.  146  Ifoss.  286, 
15  N.  E.  628;  Shea  v.  Massachusetts  Ben. 
Asso.  160  Mass.  280,  39  Am.  St  Bep.  475, 
36  N.  £.  866;  Sargent  v.  Sargent,  168  Mass. 
420,  47  N.  E.  121,  and  cases  cited. 

4.  The  difficult  question  in  the  case  is  one 
of  damages.  Shall  the  plaintiff  recover  the 
full  sum  of  $5,000,  or  only  one-twentieth  of 
that  sum,  to  wit,  $2607  The  answer  turns 
upon  the  meaning  of  the  clause  in  the  policy 
respecting  eyewitnesses.  This  clause  is  found 
among  the  large  amount  of  fine  print  upon 
the  second  page  of  the  policy  under  the  head 
of  "Conditions,"  and,  so  far  as  material  to 
the  question  before  us,  is  as  follows:  ^'Inthe 
event  of  any  accidental  bodily  injury,  fatal 
or  nonfatal,  contributed  to  or  caused ' 

.  .  .  drowning  or  shooting,  when  the  facts 
and  circumstances  of  the  accident  and  in- 
jury are  not  established  by  the  testimony  of 
an  actual  eyewitness,  .  .  .  then  and  in 
every  such  case  the  limit  of  the  liability  of 
tbis  company  hereunder  shall  be  one-twen- 
tieth of  the  accidental  death  benefit  provided 
for  in  this  policy  not  to  exceed  $250  for  ac- 
cidental death,  and  for  nonfatal  injuries 
causing  total  or  partial  disability,  one-fifth 
of  the  weekly  indemnity  provided  for  in  this 
policy."  This  whole  paragraph  of  which 
the  above  is  a  part  described  more  than  two 
dozen  cases  in  either  one  of  which  the  same 
reduction  to  one-twentieth  is  to  be  made.  Al- 
though the  case  before  us  is  one  of  drown- 
ing, still  upon  the  question  of  interpreta- 
tion the  fact  that  the  clause  includes  also 
injury  or  death  by  shooting  may  be  properly 
considered. 

The  clause  seems  to  be  of  somewhat  recent 
origin  in  policies  of  insurance,  and  our  at- 
tention has  not  been  called  by  counsel  to  any 
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wise,  DOr  are  we  aware  of  any  except  Katioo- 
al  Acci.  Soc.  v.  Ralstin,  101  III.  App.  192,  in 
which  it  has  received  judicial  attention. 
That  case  was  one  of  shooting  and  the  in- 
jury was  not  fatal.  It  was  held  that  the 
plaintiff,  who  was  the  injured  person,  was  an 
eyewitness  to  his  own  injury.  It  was  further 
staid  that  an  eyewitness  to  a  shooting  does 
not  necessarily  mean  one  who  saw  the  load 
leave  the  gun.  Before  the  insertion  of  this 
clause,  the  insurance  companies  labored  un- 
<)er  some  difficulty  in  their  defense.  Espe- 
cially was  this  felt  in  cases  of  death  by 
drowning  or  shooting.  If  the  defense  was 
that  the  death  was  suicidal,  inasmuch  as 
suicide  was  not  to  be  presumed,  the  burden 
of  showing  suicide  was  upon  the  defendant; 
and,  where  the  facts  and  circumstances  of 
the  accident  were  shown  only  by  circum- 
stantial evidence,  there  frequently  would  be 
great  difficulty  in  sustaining  this  burden 
even  if  death  actually  was  suicidal.  Moreover, 
in  the  ease  of  disappearance  of  the  person 
whose  life  web  insured,  and  the  subsequent 
finding  of  the  dead  body  in  water,  the  ques- 
tion whether  death  was  caused  by  drowning, 
or  by  some  disease  or  cause  not  insured 
against,  was  frequently  embarrassing  to  the 
defense.  A  good  illustration  of  such  a  case 
is  Trew  v.  Railway  Pass.  Asaur.  Co.  6 
Hurlst.  ft  N.  838.  In  that  case  it  appeared 
that  the  assured  left  his  lodgings  for  the 
purpose  of  bathing,  and  was  not  aftem-ards 
seen  alive.  Subsequently  his  clothes  were 
found  by  the  water  side.  A  body  was  found 
in  the  water  at  a  distance  from  the  place 
where  he  went  to  bathe,  but  not  at  such  a 
distance  that  it  might  not  have  been  car- 
ried there  by  the  waves,  and  Uierc  was  some 
evidence  that  this  was  the  body  of  the  as- 
sured. It  was  held  tliat,  assuming  that  the 
body  was  that  of  the  assured,  it  was  a 
question  for  the  jury  whether  the  death  was 
by  drowning,  or  by  suicide  or  natural 
causes,  such  as  apoplexy  or  heart  disease 
or  the  like.  la  an  attempt  to  meet  such 
cases  doubtless  a  clause  has  been  insert- 
ed in  policies  providing  in  substance  that 
there  shall  be  no  recovery  in  certain 
cases  unless  the  claimant  proves  by  di- 
rect and  positive  proof  that  the  death  or 
injury  was  caused  by  accident  and 
was  not  the  result  of  design,  or,  in 
other  words,  was  from  a  cause  covered  by 
the  policy.  But  it  was  held  that  such  a 
clause  did  not  make  it  necessary  that  the 
facts  and  circumstances  of  the  injury  should 
be  shown  by  persons  who  were  actually 
present  when  the  insured  received  the  in- 
juries, but  that  it  was  sufficient  if  they 
were  shown  by  circumstantial  evidenof . 
Travellers'  Ins.  Co.  v.  McConkev,  127  U.  S. 
061,  32  L.  ed.  308,  S  Sup.  Ct' Rep.  1300; 
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Utter  V.  Travelers'  Ins.  Co.  65  Hicb.  ff45. 
8  Ara.  St.  Rep.  913,  32  N.  W.  812. 

It  would  seem  as  if  the  clause  under  con- 
sideration was  inserted  in  view  of  these  and 
other  similar  decisions.  It  is  not  to  be  dis- 
posed of  by  the  remark  that  it  is  in  fine 
print,  or  is  in  the  nature  of  a  trap  or  catch, 
and  hence  is  to  be  wholly  disregarded.  It 
forms  a  part  of  the  contract  and  must  be 
fairly  construed.  What  does  the  clause 
mean?  An  eyewitness  is  a  person  who  tes- 
tilies  to  what  he  has  seen.  By  the  terms 
of  this  policy  the  facts  and  circumstances 
of  the  accident  and  injury  are  to  be  estab- 
lished by  those  who  saw  them.  Not  only 
are  the  facts  and  circumstances  of  the  ID- 
jury  to  be  established  by  an  eyewitness,  but 
also  of  the  accident;  that  is,  the  operating 
cause  of  the  injury.  Enough  must  be  testi- 
fied to  by  eyewitnesses  to  show  the  operat- 
ing cause  of  the  injury,  or  at  least  to  show 
that  at  the  time  of  the  injury  there  was  «n 
operating  cause  to  which  the  accident  may 
fairly  be  attributed,  and  to  indicate  in  a 
general  way  the  nature  of  that  cause  and 
the  manner  of  its  working.  To  illustrate. 
Suppose  a  person  standing  upon  the  shore 
sees  not  far  out  a  boat  sailing  peacefully 
along  in  a  mild  breeze,  with  a  competent 
and  careful  man  at  the  helm.  The  boat 
is  so  large  and  steady  that  it  is  not  likely 
to  be  capsized  any  movement  the  man 
would  make,  nor  by  ttie  wind  as  then  blow- 
ing. In  no  sense  can  tlie  boat  be  said  to 
be  in  then  present  peril  from  any  cause. 
Suppose  the  observer  leaves  the  shore  and 
returns  in  an  hour,  and  then  sees  the  up- 
turned boat  near  where  he  first  saw  it. 
During  his  absence  an  accident  has  hap- 
pened resulting  in  the  upsetting  of  the  iKiat. 
Can  it  be  said  that  he  has  seen  the  circum- 
stances of  the  accident  within  any  fair  in- 
terpretation of  the  language!  He  has  seen 
no  cause  in  operation  to  which  the  accident 
may  be  fairly  attributed.  But  suppose 
that,  when  he  first  sees  the  boat,  or  whili' 
he  is  looking  at  it,  a  squall  suddenly  loomt, 
up  in  the  distance  and  rapidly  approaches 
the  boat.  He  sees  it  strike  the  btrat,  put- 
ting her  in  evident  peril.  Wanting  to  get 
a  better  look,  he  runs  to  a  house  for  a  spy- 
glass, is  gone  only  a  few  minutes,  and  when 
he  returns  sees  only  a  capsized  boat.  Such 
a  man  is  an  eyewitness  of  the  accident,  al- 
though he  did  not  actually  see  the  boat  rap- 
size.  He  saw  the  boat  in  peril  from  a  then 
impending  cause.  He  saw  the  cause  at 
work,  and  he  saw  what  was  the  natural  ef- 
fect of  such  a  cause.  That  is  far  enough: 
and  in  such  a  case  the  cause  of  the  accident 
must  be  lield  to  have  been  established  by  an 
eyewitness  within  the  meaning  of  the  policy. 

In  the  light  of  this  interpretation  of  the 
clause,  we  proceed  to  examine  the  evidence 
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in  this  case  to  see  to  what  extent  the  facta 
and  circunutancea  of  tiie  accident  and  the 
injuiy  are  shown.  One  Black  testiAed  that, 
about  five  minutes  before  4  o'clock  in  the 
afternoon  of  June  !!5,  1902,  he,  being  out  on 
the  river  in  a  skiff  with  one  Reissnuin,  saw 
Lewis  in  a  red  canoe  with  a  lady,  going  "in 
the  opposite  direction  from  the  way  the 
witness  was  going.  Lewis  was  paddling  the 
canoe  sitting  in  the  stem,  and  Miss  Hurley 
was  sitting  in  the  center  of  the  canoe  on 
die  bottom,  leaning  back  against  the  cush- 
ions. The  pair  were  talking,  and  Lewis 
smiled  and  bowed  to  witness."  The  witness 
had  known  Lewis  very  well  for  two  years. 
"Lewis  looked  bright  and  happy;  .  .  .  the 
pair  were  chatting  together;  .  .  ,  Miss 
Hurley  appeared  the  same  as  any  young 
woman  on  the  river;  and  .  .  .  there  was 
nothing  unusual  in  the  appearance  of  either ; 
.  .  .  tbey  were  going  quite  swift,  and 
.  .  .  Lewifl  was  a  good  hand  on  the  river." 
He  "had  his  coat  and  vest  off."  Reissman, 
who  was  with  Black,  testified  sulwtantially 
to  the  same  facts.  He  further  said  that, 
about  three  or  four  piinutes  after  they  had 
passed  the  couple,  and  after  a  point  of  land 
had  shut  the  canoe  out  of  sight,  he  heard  a 
scream,  but  could  not  swear  whether  it 
was  the  scream  of  a  man  or  a  woman;  that 
it  did  not  seem  to  him  at  the  time  to  be  a 
cry  of  agony;  that  it  seemed  like  a  cry 
of  despair,  but  that  he  did  not  go  back,  and 
never  thought  any  more  of  it  until  the  next 
day,  when  he  heard  of  the  accident.  So  far 
as  appears,  this  was  the  last  time  that  either 
Lewis  or  Miss  Hurley  was  seen  alive. 

One  Chellman  testified  that  he  ivas  out 
on  the  river  that  afternoon,  but  did  not 
know  Lewis;  that,  shortly  before  4  o'clock, 
the  witness  and  a  man  named  Esaelen  "were 
coming  up  the  river  and  found  the  over- 
turned canoe;  that  they  were  paddling  and 
had  been  picking  pond  lilies;  that,  aa  they 
came  around  the  bend,  he  discovered  the 
cushions  and  the  lady's  coat,  gentleman's 
coat,  and  lady's  hat,  and  a  red  canoe,  bot- 
tom up;  that  the  carpet  was  with  the  canoe 
with  one  end  thrown  over  the  bottom,  and 
lifter  paddling  around  they  found  a  gentle- 
man's vest  5  feet  under  water;  that  he 
fished  it  out,  that  it  was  not  on  the  bottom ; 
that  he  looked  at  the  watch  and  that  it  was 
stopped  at  4  o'clock :  that  the  vest  was 
soaked  through,  but  that  the  other  things 
had  not  sunk  below  the  surface ;  that  these 
things  were  found  not  later  than  quarter 
past  4;  that  they  picked  up  the  things," 
and  towed  the  boat  to  the  Hiatt  boathouse. 
On  cross-examination,  he  appeared  a  little 
uncertain  as  to  the  precise  time,  but  placed 
the  time  as  near  4  o'clock.  He  also  said  that 
the  canoe  was  about  20  feet  from  the  shore. 
He  was  corroborated  liy  Esselen,  who  fixed 
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the  time  of  picking  up  the  things  as  "within 
ten  or  fifteen  minutes  past  4." 

The  next  day  the  bodies  of  Lewis  and  Miss 
Hurley  were  taken  from  the  river  near  th» 
place  of  the  accident,  and  there  was  no  ques- 
tion about  identification.  There  were  no  ex- 
ternal marks  upon  .the  body  of  Lewis,  and 
the  medical  examiner  testified  that  death 
was  caused  drowning,  and  that  in  his 
opinion  it  was  a  case  of  accidental  drowning, 
tiiatt,  the  owner  of  the  canoe,  testified  that 
Lewis  hired  the  canoe  aoout  2  o'clock;  that 
he  "seemed  natural;"  and  that  "he  was  a 
very  good  boatman  and  had  been  coming 
constantly  to  his  boathouse  for  two  seasons.*' 
As  to  the  canoe,  he  testified  that  it  was  a  "16< 
foot  canoe  of  34  or  36  inch  beam,  made  of 
cedar  with  a  canvas  skin  painted  red;"  that 
it  "was  what  he  should  call  a  medium  safe 
canoe;  that  a  person  would  have  to  be  more 
careful  with  it  than  with  a  larger  one."  On 
cross-examination  he  testified  that  there 
"was  no  reason  for  his  [Lewis's]  upsetting 
in  a  medium  safe  canoe;  .  .  .  that  he 
was  a  perfectly  competent  man  and  had  a 
perfectly  safe  canoe." 

It  is  unnecessary  to  recite  the  evidence 
further  in  detail.  The  jury  might  have 
found  on  the  evidence  of  actual  eyewitnesses 
that,  shortly  before  the  time  when  the  acci- 
dent happened,  Lewis  and  Miss  Hurley  were 
upon  the  river  in  what  might  be  called  a. 
"cranky"  canoe,  liable  to  overturn  at  any 
moment  unless  unusual  care  was  exercised 
both  by  Lewis  and  his  companion;  that, 
within  five  (perhaps  fewer)  minutes  of  the 
time  at  which  they  were  last  seen  alive,  the 
canoe  was  overturned  and  the  bcKlies  were 
under  water.  Here,  then,  is  shown  upon 
the  testimony  of  eyewitnesses  an  operating 
cause, — namely,  the  imminent  liability  of 
the  capsizing  of  the  canoe  by  reason  of  its 
cranky  nature,  taken  in  connection  with  the 
fact  that  it  had  two  occupants  of  whom  one 
was  a  young  woman  not  shown  to  hare  been 
experienced  in  aiding  to  keep  the  canoe  in 
balance.  It  is  not  the  case  of  a  boat  which  is 
of  such  size  and  construction  as  to  be  not 
liable  to  be  upset  by  the  movements  of  per- 
sons in  it;  but  it  is  the  case  of  a  crankv 
canoe  having  two  persons  in  it  where  a  not 
unusual  movement,  even  of  one  of  them, 
may  result  in  the  capsizing  of  it.  An  oper- 
ating cause  for  disaster  is  ever  present  under 
such  circumstances,  and  that  cause  is  dis- 
closed by  tlie  testimony  of  eyewitnesses. 
Moreover,  upon  the  evidence  the  jury  might 
have  found  that  the  movements  of  the  canof 
and  its  occupants  were  shown  by  eyewit- 
nesses up  to  a  time  within  three  or  four 
minutes  of  the  accident,  and  that  every 
operating  cause  of  the  accident  except  the 
one  above  shown  to  have  been  present  was 
fairly  excluded  by  the  testimony  of  these 
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flame  eyewitnesMB.  It  must  be  held  that  in 
the  ease  before  ub  the  facts  and  circum- 
atances  of  the  accident  and  injury  were 
established  by  eyewitnesses  within  the  mean- 
ing of  the  policy.  We  see  no  substantial 
error  in  the  manner  in  which  the  trial  judge 
dealt  with  this  bnuich  of  the  case. 

In  view  of  our  decision  upon  this  point, 
it  becomes  unnecessary  to  consider  the  con- 
tention of  the  plaintiff  that  such  a  provision 
is  void  upon  the  ground  that  it  is  an  at- 
tempt to  dictate  to  a  court  as  to  riiles  of 
evidence. 

6.  Under  the  circumstances  disclosed  in 
this  case,  we  do  not  see  how  it  was  material 
whether  the  defendant  is  a  fraternal  benefi- 
ciary association,  or  not.  The  action  is  upon 
the  policy.  The  exceptions  to  the  admission 
of  the  evidence  are  also  overruled.  Even  if 
the  evidence  excepted  to  was  immaterial,  as 
contended  by  the  defendant,  we  do  not  see 
.bow  the  defendant  could  have  been  harmed 
by  its  admission. 

Exceptions  overruled. 

Petition  for  rehearing  overruled. 


UNITED  STATES  CTRCITIT  C01TRT  OF 
APPEALS,  EIGHTH  CIRCUIT. 

THOMAS,  PIff.  in  Err., 
v. 

UNITED  STATES. 
TAGGART,  Plff.  in  Err., 
SAME. 

(84  a  0.  A.  477.  156  Fed.  8B7.) 
Statute  —  revlBion  ~  cdiaiiEe  in  nmui- 

1.  The  change,  by  tb»  statutory  revision 
commission  having  no  authority  to  alter 

the  meaning  of  a  statute,  of  the  words  "con- 
spire to  commit  an  offense  ajjainst  the  laws 
of  the  United  States,"  to  "conspire  to  com- 


mit an  cttmae  against  the  Unitad  Statei,'' 
in  a  statute  providing  for  the  punishmast 
thereof,  does  not  limit  the  punishment  to 
cases  of  conspiracy  against  the  United 
States  as  such,  but  it  extends  to  conspiracy 
to  violate  the  simple  penal  provisions  of 
its  statutes. 

Same  —  Inconsistent  statutes. 

2.  A  general  statute  punishing  by  im- 
prisonment any  conspiracy  to  violate  a  stat- 
ute of  the  United  States  is  not  inapplicable 
to  a  conspiracy  to  commit  an  offense  under  a 
subsequent  statute  providing  for  the  punish- 
ment of  that  offense  b^  fine  only,  on  the 
theory  that  its  application  would  indirectly 
operate  to  subject  the  offender  to  punish- 
ment not  warranted  by  law,  or  that  th<! 
former  statute  was  superseded  by  the  latter. 
Conspiracy  —  consnmniBtlon  of  offenso 

—  effect. 

3.  The  consummation  of  the  offense  of  re- 
ceiving a  rebate  contrary  to  taw  does  not 
absolve  from  punishment  for  conspiracy 
strangers  who  conspired  to  indues  the  gall- 
ty  party  to  commit  the  offense. 

Indictment  —  oonqjlraoy  —  saflclency. 

4.  An  indictment  of  a  transportation  agent 
for  conspiring  to  induce  a  shipper  to  re- 
cuve  relMites  in  violation  of  the  act  of  Con- 
gress known  as  the  "Elkins  act"  is  not  In- 
sufficient because  it  fails  to  set  out  the 
name  of  the  proposed  giver, — at  least  where 
the  givers  are  described  as  the  railroads 
and  their  connecting  lines  engaged  in  carry- 
ing on  interstate  commerce  between  the 
points  of  shipment  and  destination  of  the 
shipper's  traffic. 

Same  —  sonrce  of  rebate. 

6,  A  charge  in  an  indictment  for  con- 
spiracy to  induce  a  shipper  to  violate  the 
"Elkins  law"  by  receiving  rebates,  that  the 
money  was  to  be  received  from  the  rail- 
roads in  the  way  or  guise  of  pretended 
claims,  commisHions,  and  allowances,  and, 
when  so  received,  was  to  be  turned  over  to 
the  shipper,  is  sufficient  to  show  how  the 
rebate  was  to  be  effected. 

Same  —  duplicity. 

6.  An  indictment  for  conspiracy  to  In- 


Case  lt6t€.  —  May  offense  of  eonftplracy 
lie  predteated  of  an  attempt  to  pro- 
cure vtolationB  of  the  Elkina  act? 

A  conclusion  at  variance  with  that  in 
Thohas  v.  United  States  was  reached  by 
Holt,  J.,  in  the  circuit  court  for  the  aouth> 
era  district  of  New  York,  in  the  case  of 
United  SUtes  v.  New  York  C.  ft  E.  R.  R. 
Go.  146  Fed.  298,  where  it  was  held  that, 
since  the  Elkins  act  expressly  abolished  im- 
prisonment as  a  penalty  for  any  offense 
committed  under  the  acts  to  regulate  com- 
merce, an  indictment  would  not  lie  against 
the  traffic  managers  of  a  railroad  company 
and  the  recipients  of  rebates  for  a  conspira- 
cy to  commit  such  an  offense,  which  is  an 
offense  punishable  by  imprisonment,  the 
offense  of  connpiracy  being  essentially  the 
same  offence  an  tliat  of  giving  or  receiving 
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rebates.  The  court  said:  "It  is  impossible 
to  deny  that  Congress  intended  in  the  El- 
kins act  to  abolish  the  penalty  of  imprison- 
ment for  the  offense  of  giving  or  taking  re- 
bates, and  to  substitute  for  the  previous 
punishment  a  much  heavier  fine  than  that 
which  could  be  inflicted  under  the  inter- 
state commerce  act.  If,  therefore,  the  of- 
fense charged  in  this  indictment  is  essen- 
tially the  same  offense  as  that  created  and 
punished  in  the  interstate  commerce  acti 
and  the  Elkins  act,  this  indictment,  in  my 
opinion,  cannot  be  maintained.  If  Congress 
has  msjde  a  certain  action  an  offense,  and 
prescribed  its  punishment,  the  courts  can- 
not, by  giving  it  some  other  name,  increase 
the  punishment.  The  quesUon  in  this  case, 
therefore,  is  whether  the  offense  charged  in 
the  indictment  as  constituting  the  crime  of 
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duce  a  shipper  to  violate  the  "filkins  law" 
by  reoeiving  rebates  is  not  bad  for  duplici- 
ty in  charging  that  the  conspiracy  was  to 
induce  him  to  "accept  and  receive"  rebates. 

Evidence  —  private  memoranda. 

7.  Upon  trial  of  a  charge  of  conRpiraey 
to  induce  a  shipper  to  receive  rebates  in 
violation  of  the  "Elkina  act,"  after  it  has 
been  shown  that  he  received  money  from 
some  aonree  in  aome  way  related  to  his 
shipmenta,  and  that  the  account  was  not 
carried  on  the  books  of  his  business,  evi- 
dence of  the  contents  of  a  private  memo- 
randum book  with  referenoe  to  them  is  ad- 
missible. 

Conspiracy  —  rebates  —  liability. 

8.  One  who,  in  the  guise  of  a  transporta- 
tion agent,  induces  a  shipper  to  permit 
him  to  route  bis  freight  for  a  compensa- 
tion to  l>e  secured  from  the  railroad  com- 
pany to  which  the  transportation  is  confided, 
in  the  guise  of  exaggerated  claims  for  loss, 
damage,  and  overcharge  or  commissions,  is 


punishable  for  conspiracy  to  induce  viola- 
tion of  the  "Elkins  law.'^ 
E^rldence-^aimilar  transactions. 

9.  Upon  trial  of  an  indictment  for  eon- 
spiracy  to  induce  a  shipper  to  receive  re- 
bates in  violation  of  the  "Elkins  law,"  evi- 
dence is  admissible  of  similar  dealings  with 
other  merchants. 

Jurisdlctton  —  offense. 

10.  The  court  within  whose  jurisdiction 
a  fraudulent  scheme  is  first  devistHl  han 
jurisdiction  of  the  offense   regardless  of 
where  the  formal  contract  was  executed. 
Conspiracy  — •  Joining  —  liability. 

11.  One  who  comes  into  a  conspiracy 
after  it  is  concocted,  with  full  knowlei'ge 
of  its  existence  and  character,  and  with  the 
purpose  of  furthering  its  design,  is  punish- 
able as  a  conspirator. 

Judgment  —  acqnlttal  —  bar. 

12.  Acquittal  of  a  conspiracy  to  induce  a 
railroad  company  to  give  rebates  is  not  a 
bar  to  a  prosecution  for  inducing  shippers 
to  receive  them. 


oonspiraoy  ditTers  from  the  offense  described 
in  the  interstate  commerce  acts  and  the  El- 
kins act  as  the  giving  and  receiving  of  rebates 
punishable  by  a  fine.  In  most  cases,  un- 
<loubtedIy,  a  conspiracy  to  commit  a  crime 
is  a  distinct  offense  from  the  commission  of 
the  crime  itself.  This  is  true,  of  course, 
of  all  crimes  committed  by  one  person, 
for  two  persons,  at  least,  are  necessaiy  for 
a  conspiracy.  Even  if  more  than  0a»  per- 
son commits  the  crime,  there  may  be  others 
engaged  in  a  conspiracy  to  have  it  com- 
mitted, who  do  not  take  part  otherwise  in 
the  commission  of  the  crime.  But  there  are 
certain  crimes  which  require  for  their  com- 
mission the  concurrent  action  and  co-opera- 
tion of  more  than  one  person.  Such  crimes 
as  rioting,  or  dueling,  or  bigamy*  for  in- 
stance, cannot  be  perpetrated  by  one  persnn, 
and  persons  who  do  not  perpetrate  them 
might  take  part  in  a  conspiracy  to  cause  them 
to  be  done.  But)  when  the  concurrent  ac- 
tion of  two  persons  Is  necessary  to  perpe- 
trate a  certain  crime,  and  all  that  they  do 
is  to  agree  to  do  it.  and  do  do  it,  it  seems 
difficult  to  claim  that  their  agreement  to 
act  is  in  law  a  conspiracy,  and  their  act 
a  distinct  crime,  and  that  the  agreement  to 
act  can  be  punished  more  severely  or  dif- 
ferently from  the  act  itself.  I  think  that 
the  offense  of  giving  or  receiving  rebates 
is  such  an  act.  It  requires  the  concurrence 
of  two  persons.  A  rebate  cannot  be  given 
unless  there  is  someone  who  agrees  to  re- 
4-c>ive  it  and  who  does  receive  it,  and  can- 
not be  received  unless  there  is  someone  wbo 
agrees  to  give  it  and  who  does  give  it.  The 
claim  that  the  agreement  to  give  it  is  a 
conspiracy  punishable  by  imprisonment, 
while  the  actual  giving  it  is  an  offenie  on- 
ly punishable  1^  a  fine,  seems  to  mc  too 
subtle  a  distinction  to  be  drawn  in  the  ad- 
ministration of  criminal  law.  .  .  .  The 
facts  alleged  in  the  indictment  in  the  case 
at  bar  as  Bte]»  taken  to  effpct  the  object  of 
the  conspiracy  are  the  same  factii  which  it 
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would  be  necessary  to  prore  to  sustain  aa 

indictment  for  giving  and  receiving  rebates. 
On  the  trial  of  such  an  indictment,  the 
government  would  not  make  out  a  cause 
by  simply  proving  the  payment  of  the  check. 
It  would  have  to  prove  that  the  check  was 
given  in  payment  of  a  rebate.  To  establish 
that  proposition,  it  would  be  necessary  to 
prove  the  agreement  to  give  a  rebate,  the 
shipment  of  sugars,  the  payment  of  the  full 
scheduled  rates  of  freight,  the  filing  of  the 
claims  for  rebate,  and  the  payment  of  such 
claims  as  rebate.  Without  proof  of  these 
facts,  these  defendants  could  not  be  con- 
victed of  the  crime  of  giving  or  taking  re- 
bates; with  such  proof,  they  could.  They 
would  thereupon  be  liable  to  be  punished 
1^  the  fines  prescribed  by  the  Elkins  act. 
.  .  .  In  my  opinion,  it  is  not  in  the 
power  of  the  govemmenti  calling  the 
same  acts  a  conspiracy,  to  indict  these  de- 
fendants for  a  different  crime,  and  to  there- 
by subject  them  to  the  liability  of  impris- 
onment for  acts  for  which  such  punishment 
was  expressly  abolished  by  the  Elkins  act." 

The  view  that  one  may  be  prosecuted  for 
conspiracy  to  violate  the  interstate  com- 
merce law,  as  well  as  for  its  actual  viola- 
tion, derives  some  support  from  the  decision-) 
cited  in  the  Thovas  Case,  in  which  persons 
conspiring  to  defeat  the  provisions  of  such 
law  have  been  held  amenable  to  the  con- 
spiracy statute;  although  in  none  of  these 
cases  does  the  question  appear  to  have  boen 
expressly  passed  upon. 

One  source  of  doubt  in  regard  to  this 
question  has,  however,  been  removed  by  the 
act  of  June  29,  1906.  which  amends  {  1  of 
the  Elkins  act  by  striking  out  the  provisions 
abolishing  punishment  by  imprisonment  for 
offenses  under  the  acts  to  reflate  commerce, 
and  making  in  lieu  thereof,  a  provision,  aa 
an  alternative  or  additional  penalty,  for  im- 
prisonment for  a  term  of  not  pxppedine  twf 
years, — the  same  term  fixed  by  the  con»pira- 
cv  statute. 
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Trial  —  instruction  ~  effef;t. 

13.  An  instruction  that  defendant  must 
be  found  guilfy  beyond  a  reasonable  doubt 
before  he  cau  lie  convicted  is  not  the  equiva- 
lent of  a  requested  inatruction  that  he  is 
presumed  innocent  of  the  crime,  and  that 
this  presumption  remains  until  it  is  over- 
come by  the  proof,  so  that  it  will  correct  an 
error  in  refusing  a  request  for  the  latter 
instruction. 

(October  21.  1907.) 

WRITS  OF  ERROR  to  the  District 
Court  of  the  United  States  for  the 
Western  District  of  Missouri  to  review 
judgments  convicting  defendants  of  con- 
spiracy. Reversed. 
The  facts  are  stated  in  the  opinions. 
Argued  before  Sanborn,  Hook,  and 
Adams,  Ciricuit  Judges. 

Messrs.  O.  M.  Speucer,  O.  H.  Dean, 
and  W.  D.  Mdjeod,  with  Messra.  Hale 
Holden,  H.  C.  Tlmmonds,  and  John  N. 
Baldwin,  for  plaintiffs  in  error. 

Mr.  A.  S.  Van  Talkenbnrgb  for  defend- 
ant in  error. 

Adams,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

An  indictment  was  found  in  the  court  be- 
low charging  defendants  Thomas  and  Tag- 
gart  with  conspiring  with  one  George  A. 
Barton,  a  member  of  the  firm  of  Barton 
Brothers,  of  Kansas  City,  Missouri,  and 
others  to  the  grand  jurors  unknown,  to 
commit  an  offense  against  the  United 
States  by  getting  that  firm,  which  was  en- 
gaged in  the  business  of  making  large  ship- 
ments of  merchandise  from  New  York  and 
New  Jersey  to  Kansas  City,  Missouri,  to  ac- 
cept and  receive  rebates  and  concessions 
from  divers  railroads  engaged  in  transpor- 
tation of  interstate  commerce  between  those 
places,  in  violation  of  the  interstate  com- 
merce acta,  and  particularly  act  February 
19,  1903,  chap.  708,  32  Stat,  at  L.  847,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  880,  known  as 
the  "Elkins  act."  Another  indictment  was 
found  in  the  same  court  and  at  the  same 
time  against  Thomas  and  Taggart  and  one 
Crosby,  charging  them  with  conspiring  to 
commit  an  offense  against  the  United 
States  by  getting  the  Chicago,  Burlinjrton, 
&  Quincy  Railroad  Company,  a  corporation 
operating  a  railroad  engaged  in  the  trans- 
portation of  interstate  commerce,  to  offer, 
grant,  and  give  rebates,  concessions,  and 
discriminations  to  divers  favored  persons 
and  corporations  engaged  in  interstate 
commerce,  and  particularly  to  such  persons 
or  corporations  in  Kansas  City  as  were 
engaged  in  shipping  goods  from  New  York 
or  New  Jersey  to  Kansas  City.  The  two 
indictments  were  consolidated  for  the  pur- 
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pose  ai  a  trial.  The  defendants  were  foimd 
gnilty  and  sentenced  to  pay  a  fine  and  be 
imprisoned  on  the  first,  and  with  Oroal^ 
were  found  not  guilty  anid  diseharged  mt  the 
second,  indictment.  Thomas  and  Taggut 
prosecuted  separate  writs  of  error,  which 
were  treated  together  in  argument  and 
brief  of  their  respective  counsel,  and  will  be 
treated  together  in  this  <^Inion. 

A  large  number  of  errors  were  originally 
assigned,  but,  in  eonformii^  to  the  require- 
ments of  rule  24  of  this  court  (150  Fed. 
zxziii.),  requiring  oounsel  to  spedfy  In  their 
briefs  the  errors  intended  to  be  relied  upon 
by  them,  they  are  greatly  reduced,  and  will 
be  speafieally  referred  to  as  the  opinion 
proceeds.  Many  of  the  errors  claimed  to 
have  been  oommitted  by  the  trial  ooort 
arise  under  the  general  speciflcation  that 
the  court  erred  in  not  sustaining  a  demurrer 
to  the  indictment.  Section  5440  of  the  Re- 
vised Statutes  rU.  8.  Comp.  Stat.  1901,  p. 
3676),  under  which  the  indictments  were 
found,  originated  as  S  30  of  an  act  entitled 
"An  Act  to  Amend  Existing  laws  Relating 
to  Internal  Revenue,  and  for  Other  Pur- 
poses," approved  March  2,  1867  (14  Stat, 
at  L.  471,  484,  chap.  160).  which  Is  as  161- 
lowa;  "That,  if  two  or  more  persons  oon- 
spire  either  to  commit  any  offense  against 
the  laws  of  the  United  States,  or  to  defrand 
the  United  States  in  any  manner  whatever, 
and  one  or  more  of  said  parties  to  said  con- 
spiracy shall  do  ai^  act  to  effect  the  object 
thereof,  the  parties  to  said  conspiracy 
shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  lia- 
ble to  a  penalty  of  not  less  than  $1,000,  and 
not  more  than  $10,000,  and  to  impriscMi- 
ment  not  exceeding  two  years.  ..." 

Under  authority  of  an  act  approved  June 
27,  1866  (14  SUt.  at  L.  74,  chap.  140),  a 
commission  was  appointed  to  revise  and 
consolidate  the  statute  laws  of  the  United 
States,  and  empowered  to  "make  such  al- 
terations as  may  be  necessary  to  recondle 
the  contradictions,  supply  the  omissions, 
and  amend  the  imperfections  of  the  original 
text."  That  commission  was  not  authorizofl 
to  make  any  changes  in  the  law  as  it  stood, 
but  only  to  alter  the  existing  text  so  far 
as  necessary  to  make  clear  the  intention  of 
Congress  whenever  that  intention  was  found 
obscured  by  contradictions,  imperfections,  or 
omissions.  The  commission  reported  in 
1873,  taking  the  conspiracy  provision  out  of 
the  special  class  of  revenue  legislation,  and 
placing  it  under  a  heading,  "Crimes  against 
the  Operations  of  the  Government,"  as  an 
independent  section  (5440)  of  the  Revision. 
It  changed  the  text  so  that,  instead  of  read- 
ing, "if  two  or  more  persons  conspire  either 
to  commit  any  offense  against  the  laws  of 
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the  United  States  or  to  defraud  the  United 
States  in  any  manner  whatsoever,"  etc.,  it 
read :  "If  two  or  more  persons  conspire 
either  to  commit  any  offense  against  the 
United  States,  or  to  defraud  the  United 
States  in  any  manner,  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any  act 
to  effect  the  object  of  the  conspiracy,  all 
the  parties  to  such  conspiracy  shall  be  lia- 
ble to  a  penalty  of  not  less  than  $1,000, 
and  not  more  than  inO,000,  and  to  imprison- 
ment not  more  than  two  years." 

By  an  act  approved  May  17,  1879  (21 
Stat,  at  L.  4.  chap.  8,  U.  S.  Comp.  Stat. 
1901,  p.  3676),  S  5440  was  amended  so  as  to 
provide  for  a  fine  of  not  more  than  $10,000 
or  imprisonment  for  not  more  tlian  two 
years,  or  both,  in  the  discretion  of  the 
(x>urt.  in  lieu  of  the  cumulative  punishment 
provided  for  in  the  original  section.  Ex- 
cept for  these  modifications  of  the  punish- 
ment, §  6440  remains  as  when  first  incor- 
porated into  the  Revision  as  a  separate  sec* 
tion. 

1.  It  was  formerly  contended  that  the 
statute,  by  reason  of  its  enactment  in  and 
as  a  part  of  the  revenue  act,  contemplated 
only  conspiracies  against  tbn  enforcement 
of  the  revenue  laws  of  the  United  States 
(ITnited  States  v.  Fehrenback,  2  Woods, 
175,  Fed.  Cas.  No.  16,083),  but  since  the 
decision  of  the  Supreme  Court  in  United 
States  V.  Hirsch,  100  U.  S.  33,  36,  25  L.  ed. 
539,  540,  no  such  contention  can  longer  be 
made.  Counsel  for  defendants  practically 
so  concede,  but  place  reliance  upon  the 
proposition  that  the  only  conspiracies  con- 
templated by  the  statute  are  those  against 
the  United  States  as  such,  which  affect  the 
operations  of  the  government,  or  tend  to 
overthrow  or  impair  its  authority;  and  that 
it  does  not  contemplate  a  conspiracy  to  vio- 
late simple  penal  provisions  like  those  of 
the  Elkins  act  against  giving  or  receiving 
rebates.  The  case  of  Cnrley  t.  United 
States,  64  C.  C.  A.  369,  130  Fed.  1,  is  cited 
and  relied  upon  by  them  as  authority  for 
their  contention.  That  case  mainly  in- 
volves the  consideration  of  a  conspiracy  to 
defraud  the  United  States,  and  many  of  the 
expressions  quoted  and  relied  upon  by  coun- 
sel must  be  referred  to  the  conspiracy  un- 
der actual  consideration  by  the  court,  name- 
ly, a  conspiracy  to  defraud,  for  an  accurate 
understanding  of  their  meaning.  As  indic- 
ative that  the  learned  court  which  decided 
that  ease  did  not  intend  the  language  to  be 
construed  as  limiting  conspiracies  to  coni' 
ntit  an  offense  as  claimed  by  the  defendants, 
attention  may  be  called  to  the  following 
■•xpression  found  on  page  8  of  the  opinion; 
"Manifestly  §  5440  in  its  general  terms  oou- 
lomplates  wrongs  other  and  beyond  oonsjnr- 


acies  to  commit  distinct  statutory  offenses 
against  the  United  States.    .    .  /* 

If  we  are  wrong  in  our  interpretation  of 
that  case,  and  if  it  is,  when  properly  un- 
derstood, authority  for  defendants'  conten- 
tion now  being  considered,  we  find  ourselves 
quite  unable  to  adopt  its  conclusion.  The 
original  conspiracy  act  of  1867  (14  Stat,  at 
L.  471,  chap.  169)  made  no  such  limitation. 
It  denounced  a  conspiracy  to  commit  nii 
offense  "against  the  laws  of  the  United 
States"  as  a  crime.  We  cannot  presumn 
that  the  commissioners,  under  the  act  of 
1866,  undertook  to  change  the  meaning  of 
the  original  act.  They  were  authorized  to 
make  clear  the  intention  of  Confrresa,  and 
they  did  it  in  the  particular  under  consid- 
eration by  expressing  the  thought  that  the 
offense  denounced  by  the  original  act  was 
one  against  the  organized  body  capable  of 
being  offended,  a  body  authorized  to'  make 
rules  of  conduct,  rather  than  against  the 
rules  themselves.  The  word  "offense"  im- 
plies a  violation  of  a  law  by  which  alone 
it  can  be  denounced.  Actuated,  doubtless, 
by  considerations  like  these,  the  commis- 
sioners eliminated  the  words  "the  laws  of," 
and  made  the  crime  denounced  to  consist 
of  a  conspiracy  to  commit  an  offense  against 
the  United  States,  the  maker  of  the  laws 
and  the  body  interested  in  and  reapoiuibte 
for  their  enforcement;  and  in  so  doing  they 
expressed  more  philosophically  and  exactly 
the  necessary  and  essential  meaning  of  the 
original  act.  In  cases  of  doubt  and  uncer- 
tainty about  the  meaning  of  a  compiled  or 
revised  statute,  resort  may  propo-Iy  be  had 
to  the  original  enactments  to  ascertain  their 
true  meaning.  United  States  v.  Bowen,  100 
U.  S.  608,  613,  25  L.  ed.  631.  632;  United 
States  V.  lacher,  134  U.  8.  624,  33  L.  ed. 
1080,  10  Sup.  Ct.  Rep.  625;  Logan  t.  Unit- 
ed States,  144  U.  S.  263,  302,  36  L.  ed.  429. 
442,  12  Sup.  Ct.  Rep.  617;  The  Conqueror, 
166  U.  S.  110,  122,  41  L.  ed.  037,  943,  17 
Sup.  Ct.  Rep.  510;  Barrett  v.  United  Statra, 
169  U.  S.  218,  227,  42  L.  ed.  723,  726,  18  Sup. 
Ct.  Rep.  327. 

A  brief  reference  to  other  provisions  of 
the  statutes  shows  that  Congress  frequently 
employed  the  formula  "offense  against  the 
United  States,"  as  the  equivalent  of  "of- 
fense against  the  laws  of  the  United 
States."  Rev  Stat.  §  1014  (U.  8.  Cbmp. 
Stat  1901,  p.  716),  providing  for  the  arrest, 
imprisonment,  and  letting  to  bail  of  ac- 
cused persons  reads  as  follows;  Tor  any 
crime  or  offense  against  the  United  States, 
the  offender  may,"  etc. 

Section  731  (U.  8.  Oomp.  Stat.  1901,  p. 
686),  relating  to  the  venue  in  criminal  eases, 
reads:  "When  any  offense  against  the  Unit- 
ed Statei  !■  begun  in  one  judidal  circuit 
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and  eompleted  In  another^  it  shall  be 
deemed,"  etc. 

Section  5641  (U.  8.  Co  tup.  Stat.  1901,  p. 
3721),  relating  to  the  place  of  imprison- 
ment of  oonvicts,  reads:  "In  everj  case 
where  any  person  convicted  of  any  offense 
against  the  United  States  ia  sentenced  to 
imprisonment  for  a  period  longer  than  tme 
year,  the  court  by  vhich  the  sentence  is 
passed,"  etc. 

Section  ^542,  relating  to  the  same  subject, 
reads:  "In  every  case  where  any  criminal 
convicted  of  any  offense  against  the  Unit- 
ed States  is  sentenced  to  imprisonment  and 
confinement  to  hard  labor  it  shall  be  law- 
ful," etc. 

Section  6643,  relating  to  the  same  sub- 
ject, reads:  "All  prisoners  who  have  been 
or  may  be  convicted  of  any  offense  against 
the  laws  of  the  United  States  .  .  . 
shall  Be  entitled,"  etc. 

Many  other  statutes  might  be  referred  to, 
but  the  foregoing  are  sufficient  to  show  that 
Congress  is  in  the  habit  of  using  the  formu- 
la "offense  against  the  United  States"  in- 
terchangeably and  indiscriminately  with 
"offense  against  the  laws  of  the  United 
States,"  and  that  both  mean  the  same  thing. 
It  is  inconceivable,  and,  so  far  as  we  know, 
has  never  been  claimed,  that  Congress  in- 
tended by  §  1014  to  make  {novision  for  the 
arrest,  imprisonment,  and  bailing  oi  per- 
sons charged  with  offenses  affecting  the  op- 
erations of  the  government  only,  or  Uiat  by 
S  731  Congress  did  not  intend  to  make  all 
offenses,  whatever  their  grade,  begun  in  one 
circuit  and  completed  in  another,  triable  in 
either;  or  that  Congress  did  not  intend  by 
§§  5541,  5542,  and  6548  to  make  general 
provisions  for  the  place  of  imprisonment 
and  credit  for  good  behavior  applicable  to 
all  convicts  whatever  be  the  eharaoter  of 
their  offenses. 

In  the  light  of  the  forcigoing  considera- 
tions, we  think  %  5440  was  intended  as  a 
broad  and  comprehensive  provision  denotin- 
eing  conspiracies  to  commit  offenses  created 
by  any  of  the  statutes  of  the  United  States 
as  a  crime. 

2.  Before  the  passage  of  the  Elkins  act,  in 
1003,  the  interstate  commerce  law  dealt 
mainly  with  the  carrier,  its  officers,  and 
agents.  The  act  of  1903  first  made  it  an 
offense  for  a  shipper  to  solidt,  accept,  or 
receive  a  rebate,  conceRsion,  or  discrimina- 
tion. It  abolished  impriHonmcnt  for  offenses 
under  the  old  acts,  and  did  not  impose  it  as 
punisliment  for  offenses  under  the  new  act. 
In  view  of  this  state  of  the  law,  it  is  con- 
tended by  defendants'  counsel  that,  as  the 
crime  of  conspiracy  under  §  6440  is  punish- 
able by  imprisonment,  no  such  crime  can  be 
imputed  to  one  who  conspires  to  violate 
the  interstate  commerce  act  for  which  no 
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punishment  by  imprisonment  Is  provided, 
because  that  would  indirectly  operate  to 
subject  him  to  punishment  not  warranted 
by  law.  In  other  words,  that  1  6440,  In 
so  far  as  it  formerly  permitted  an  indict- 
ment for  a  conspiracy  to  violate  any  of  the 
provisions  of  the  interstate  commerce  act, 
was  to  that  extent  superseded  by  the  El- 
kins act.  This  contention  mi^t  be  tenable 
if  the  two  statutes  created  or  punished 
the  same  offense;  but  the  conspiracy  statute 
denounces  a  crime  of  different  elements  and 
of  different  gravity  Uuua  those  denounced 
by  either  the  original  or  amended  interstate 
commerce  acts.  In  the  former,  two  or  more 
persons  must  necessarily  be  implicated.  > 
conspiracy  between  them  must  be  shown,  an 
overt  act  in  the  accomplishment  of  the  ob- 
ject of  the  oonspiracy  must  be  C(»nmitted, 
and  the  offense,  by  reason  of  the  danger 
that  is  enhanced  by  combination  and  secre- 
cy, is  peculiarly  grave  and  serious.  In  the 
latter  acts  the  mere  conscious,  intelligent 
giving  or  receiving  a  rebate,  concession, 
or  discrimination,  and  nothing  more,  con- 
stitutes a  separate  offmse  by  the  persons 
so  giving  or  receiving  the  same.  Congress 
undoubtedly  had  the  power  to  denounce 
only  the  completed  act  as  an  offense,  and 
to  withdraw  it  from  the  class  of  offenses 
subject  to  the  general  oonspiracy  act;  but 
it  would  seem,  considering  the  radical  dif- 
ference between  a  substantive  offense  de- 
nounced by  law  and  a  conspiracy  to  com- 
mit such  an  offense,  that,  if  Congress  had 
intended  that  offenses  against  the  interstate 
commerce  act  should  not  continue  to  be 
the  basis  of  a  oonspiracy  charge,  it  would 
have  said  so  in  some  clear  and  unambiguous 
way,  and  would  not  have  left  a  matter  so 
important  to  the  offender  and  to  the  govern- 
ment to  the  uncertain  test  of  repeal  by  Im- 
plication. By  repeated  adjudications  of  the 
Supreme  Court  and  other  courts,  a  conspir- 
acy to  commit  a  criminal  offense  has  been 
held  to  be  an  entirely  different  thing  from 
the  substantive  offense  itself;  and  prose- 
cutions for  conspiracies  to  defeat  the  pro- 
visions of  the  interstate  oottunerce  act  have 
been  frequently  upheld. 

In  aune  t.  United  States  1S9  U.  8.  690, 
595,  40  L.  ed.  269,  271,  16  Sup.  Ct.  Rep.  126, 
Mr.  Justice  Brewer,  speaking  for  the  Su- 
preme Court  ia  expounding  the  meaning  of 
§  5440  in  connection  with  §  3996  (U.  S. 
Comp.  Stat.  1901.  p.  2716),  said:  "[It  is] 
contended  that  a  conspiracy  to  oommit  an 
offense  cannot  he  pumshed  more  severely 
than  the  offense  itself,  and  also  that,  when 
the  principal  offense  is,  In  fact,  committed, 
the  mere  conspiracy  is  merged  in  it.  The 
language  of  the  SMitions  is  plain,  and  not 
open  to  doubt.  A  conspiracy  to  commit  an 
offense  is  denounced  as  itself  a  separate  of- 
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fenae  and  the  punishment  therefor  fixed  by 
the  statute;  and  we  know  of  no  tack  of 
power  in  Congress  to  thus  deal  with  a  con- 
spiracy. Whatever  may  be  thought  of  the 
wisdom  or  propriety  of  a  statute  making  a 
conspiracy  to  do  an  act  punishable  more 
severely  than  the  doing  of  the  act  itself, 
it  is  a  matter  to  be  considered  solely  by 
the  legislative  body.  Callan  v.  Wilson,  127 
U.  S.  540,  555,  S2  L.  ed.  223,  228,  8  Sup. 
Ct.  Sep.  1301.  The  power  exists  to  Sbpa- 
rate  the  conspiracy  from  the  act  itself,  and 
to  afGx  distinct  and  independent  penalties 
to  each." 

See  also  United  Htates  v.  Hirsch,  100  U. 
S.  33,  36,  25  L.  ed.  539,  540;  United  States 
V.  BrittoD,  108  U.  S.  199,  27  L.  ed.  70,  698; 
2  Sup.  Ct.  Eep.  531. 

In  the  following  cases  persons  conspiring 
to  defeat  the  provisions  of  the  interstate 
commerce  law  have  been  held  amenable  to 
the  conspiracy  statute:  Toledo,  A.  A.  &  N. 
M.  R.  Co.  V.  Pennsylvania  Co.  (C.  C.)  19 
L.R.A.  387,  5  Inters.  Com.  Rep.  522,  54  Fed. 
730;  Waterhouse  v.  Comer  (C.  C.)  19  LJl.A. 
403,  5  Inters.  Com.  Rep.  564,  55  Fed.  149; 
United  SUtes  v.  Howell  (D.  C.)  4  Inters. 
Com.  Rep.  818,  56  Fed.  21;  United  States 
V.  Cassidy  (D.  C.)  67  Fed.  6SS:  Wabash  R. 
Co.  V.  Hannahan  (C.  0.)  121  Fed.  563.  In 
the  light  of  these  authoritative  decisions 
denouncing  a  conspiracy  to  commit  an  of- 
fense as  peculiarly  dangerous  and  in  itself 
totally  separate  from  those  involved  in  the 
mere  violations  of  the  law,  and  of  the  other 
drciMons  referred  to,  recognizing  violations 
of  the  interstate  commerce  law  as  bases  of 
eharj*ps  of  conspiracy,  it  would  be  highly 
tinrensonable  to  impute  to  Congress  a  pur- 
pose not  to  recognize  the  doctrine  of  these 
cases,  and  by  silence,  merely,  to  deny  the  ap- 
plicability  of  g  5440  to  violations  of  an  im- 
portant act  like  the  interstate  oommeroe 
law;  and  we  unhesitatingly  conclude  that, 
notwithstanding  the  offense  of  violating  pro- 
visions of  the  interstate  commerce  law  is 
punishable  with  less  severity  than  the  con- 
spiracy to  commit  that  offense,  S  5440  is 
in  no  way  repealed  or  superseded  by  the 
provisions  of  the  interstate  commerce  law 
in  question.  The  two  may  well  and  harmo- 
niously stand  together,  and  in  such  circum- 
stances repeal  by  implication  or  superses- 
sion of  either  cannot  be  presumed.  Great 
Northern  R.  Co.  t.  United  States,  155  Fed. 
945. 

3.  Again,  it  is  argued  that  an  indictment 
will  not  lie  In  this  case  for  a  conspiracy  be- 
cause a  concert  and  plurality  of  agents  are 
necessary  elements  of  the  substantive  of- 
fense for  the  commission  of  which  a  con- 
spiracy Is  charged  to  have  been  formed;  and 
because  it  required  the  intelligent  co-opera- 
tion of  two  or  more  persons  to  commit  the 
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offense  of  receiving  a  rebate, — the  ^ver  or 
^vers,  on  the  one  hand,  and  the  receiver 
or  receivers,  on  the  other, — that  ererj  ele- 
ment of  the  offense  of  conspiracy  is  in- 
volved in  the  completed  offense  of  reeei^ng 
a  rebate  from  the  one  who  gave  it,  and  is 
merged  in  it.  Attention  is  directed  to  2 
Wharton,  Crim.  Law,  §  1339,  United  States 
V.  Dietrich  (C.  C.)  126  Fed.  664,  and  Unit- 
ed States  V.  New  York  C.  &  H.  R.  R.  Co. 
(C.  C.)  146  Fed.  298,  as  authority  for  the 
oontention.  The  rule  broadly  laid  down  by 
Wharton,  if  applied  as  written,  justifies  the 
contention  made.  He  says:  "When  to  the 
idea  of  an  offense  plurality  of  agents  is  log- 
ically necessary,  conspiracy,  which  assumes 
the  voluntary  accession  of  a  person  to  a 
crime  of  such  a  character  that  it  Is  aggra- 
vated by  a  plurality  of  agents,  cannot  be 
maintained,*'  etc. 

It  is  to  be  noted  that  the  learned  author 
fails  to  state  or  make  it  clearly  appear 
whether  he  limits  immunity  from  the  charge 
of  conspiracy  to  those  who  are  the  sole  and 
necessary  actors  in  the  commission  of  the 
substantive  offense,  or  whether  be  ineludeg 
in  his  rule  of  immunity  against  conspira- 
cies persons  who  Inay  have  conspired  to  in- 
duce others  to  commit  the  offense.  If  he 
limits  the  applicability  of  his  doctrine  to 
the  former,  he  would  be  clearly  ri^t.  It 
cannot  be  if  (using  one  of  his  illustrations) 
the  crime  ot  bigamy  be  punishable  in  a  cer- 
tain way  that  the  two  parties  who  alone 
could  commit  it  can  be  subjected  to  a 
charge  of  conspiracy  for  committing  the 
same  crime,  and  thereby  made  to  suffer 
twice  for  exactly  the  same  offense,  or  be 
subjected  to  a  severer  punishment  on  a  con- 
viction for  the  conspiracy  than  is  imposed 
upon  the  substantive  offense  itself.  But,  if 
persons  combine  to  induce  others  to  commit 
bigamy,  they,  according  to  the  same  learned 
author,  may  be  punished  as  for  a  conspiracy. 
We  think  counsel  for  defendants  have  erro- 
neously interpreted  Wharton's  meaning  as 
manifest  from  the  oontext.  As  we  under- 
stand the  Dietrich  and  the  New  York  Cen- 
tral Railroad  Cases,  they  each  involve  facts 
of  the  kind  just  referred  to  in  the  illustra- 
tion. In  the  former  case  Dietrich  alone 
was  to  receive  a  bribe  and  Fisher  alone  was 
to  give  it  to  him.  The  conspiracy  chnrged 
consisted  of  the  unlawful  combination  be- 
tween the  two  to  that  effect.  The  indict- 
ment, being  against  those  two  persons  alone, 
was  held  bad.  To  show  that  Judge  Van  Dc- 
vanter  understood  the  Wharton  rule  to  bo 
limited  to  cases  in  which  the  necessary  par- 
ties to  the  substantive  offense  only  were 
charged  with  conspiring,  a  brief  quotaticm 
from  his  opinion  will  suffice.  He  said  {page 
666  of  126  Fed.):  "As  the  transaction  is 
stated  in  the  indictment,  it  was  Dietrich  who 
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agreed  to  receive  the  bribe,  not  Dietrich  and 
Fisher;  and  it  was  Fisher  who  agreed  to 
give  the  bribe,  not  Fisher  and  Dietrich.  The 
charge  is  not  that  two  or  more  persons 
agreed  among  themselves  to  corruptly  ob- 
tain the  aid  of  another,  a  member  of  Con- 
gress, in  securing  the  appointment  of  some 
aspirant  to  a  Federal  office,  nor  is  it  that 
two  or  more  members  of  Congress  agreed 
among  themselveB  to  obtain  from  another 
person  a  reward  or  compensation  for  their 
services  or  aid  in  securing  such  an  appoint- 
ment. Such  an  agreement  would  constitute 
a  conspiracy  to  commit  an  offense  against 
the  United  States,  and,  if  followed  by  the 
doing  of  any  act  by  one  of  the  conspirators 
to  effect  its  object,  would  be  punishable 
under  S 

In  the  New  York  Central  Railroad  Case, 
the  court  was  dealing  with  facta  like  those 
in  the  Dietrich  Case.  The  crime  charged 
was  a  conspiracy  to  commit  the  offense  of 
receiving  a  rebate,  and  the  only  persons  in- 
dicted for  the  conspiracy  were  those  rep- 
resenting, on  the  one  hand,  the  giver,  and. 
on  the  other  hand,  the  receiver,  of  the 
rebate;  and  those  were  the  sole  persons 
whose  concert  and  coaction  constituted  the 
substantive  offense  denounced  by  the  inter- 
state commerce  law.  That  Judge  Holt,  who 
fiat  in  the  case,  so  regarded  it,  a  brief 
extract  from  his  opinion  will  show.  He 
said  (page  304  of  146  Fed.) :  "The  counsel 
for  the  government  assert  that  the  Dietrich 
Case  is  to  be  distinguished  from  this  case 
because  in  the  Dietrich  Case  hut  two  per- 
sons— the  giver  and  taker  of  the  bribe — 
were  charged  with  the  conspiracy  in  the  in- 
dictment, while  in  the  case  at  bar  the  in- 
dictment charges  that  seven  persons  named, 
and  others  to  the  jurors  unknown,  were 
parties  to  the  conspiracy.  But  only  four  of 
the  seven  persons  named  are  indicted,  and 
of  those  four  Guilford  and  Pomeroy  repre- 
sent simply  the  giver,  and  Edgar  and  Earle 
simply  the  receiver,  of  the  rebate." 

The  case  now  before  us  differs  radically 
from  either  of  the  foregoing.  Thomas  and 
Tffggart,  who  are  the  sole  defendants,  and 
who  alone  are  indicted,  were  neither  givers 
nor  receivers  of  the  unlawful  rebates  in 
question.  Neither  did  they  stand  for  them 
as  representatives.  They  occupied  the  po- 
Hition  of  irresponsible  intermediaries.  They 
are  neither  charged,  nor  shown  in  proof,  to 
have  given  or  received  the  rebate  in  ques- 
tion, nor  are  they  charged  with  conspiring 
to  give  or  receive  a  rebate.  They  are 
charged  with  conspiring  to  bring  about  the 
commission  of  the  offense  of  receiving  re- 
bates by  others,  namely,  by  Barton  Broth- 
ers. If,  when  the  coaction  of  two  or  more 
persons  ia  necessary  to  constitute  the  com- 
mission of  a  crime,  no  outside  persons,  how- 
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ever  effectually  and  wickedly  they  may  have 
conspired  with  them  or  either  of  them  to 
bring  about  the  violation  of  the  law,  can 
be  held  for  a  conspiracy,  immunity  from 
a  most  salutary  criminal  provision  is  found 
for  many  of  the  worst  violators  of  the 
law.  It  is  the  schemers  who  set  afoot  the 
infractions  of  the  law  that  are  most  dan- 
gerous to  the  public  weal;  and  we  cannot 
believe  that  Congress  ever  intended,  except 
in  cases  of  a  clear  doubling  of  punishment 
of  the  same  persons  for  the  same  offense, 
to  relieve  them  from  amenability  to  the  con- 
spiracy statute. 

4.  The  indictment  is  also  assailed  (1)  for 
insufQciency  in  averment  of  facta  constitut- 
ing the  conspiracy;  (2}  for  want  of  such 
certainty  in  describing  the  offense  which 
the  conspiracy  was  formed  to  commit  as 
makes  it  appear  that  it  was  an  offense 
against  the  United  States;  (3)  for  want  of 
such  certainty  in  describing  the  offense  as 
fairly  informs  the  defendants  of  its  nature 
and  of  what  they  were  called  upon  to 
meet;  (4)  for  duplicity.  The  indictment 
charges  in  clear  and  unequivocal  language 
that  defendants  conspired  together  and  with 
George  A.  Barton,  one  of  the  members  of 
the  firm  of  Barton  Brothers,  of  Kansas  City, 
to  commit  an  offense  specifically  denounoed 
by  the  interstate  commerce  Taw  of  getting 
the  firm  of  Barton  Brothers,  who  were  large 
shippers  of  interstate  commerce  from  New 
York  to  Kansas  City,  to  aocept  and  re- 
ceive rebates  as  defined  in  that  law  from 
railroads  over  which  their  freight  might  be 
routed  from  New  York  to  Kansas  City.  The 
indictment  charges  with  great  particulari- 
ty the  different  steps  taken  in  the  formation 
of  the  conspiracy,  and  that  Us  object  was 
to  bring  about  the  commission  of  that  of- 
fense. It  is  averred  that  Thomas,  who  was 
.then  operating  a  transportation  bureau  tn 
New  York  city  routing  shipments  and  pro- 
curing freight  rates  for  those  who  might 
employ  htm  (defendant  Taggart  being  in 
his  employ),  should  first  enter  into  a  con- 
tract with  Barton  Brothers  securing  the 
right  to  place  or  route  all  their  west-bound 
freight  from  New  York  or  New  Jersey  to 
Kansas  (^ty  over  such  railroads  as  he  might 
select,  and  should  make  an  artai^nneat 
with  divers  railroad  companies  engaged 
in  transportation  of  interstate-commeree 
freight  between  New  York  and  Kansas  City 
and  other  railroad  companies  to  the  grand 
jurors  unknown  for  tho  carriage  of  their 
freight  from  New  York  to  Kansas  City,  and 
should  secure  from  such  companies,  'ia  the 
way  of  pretended  claims,  commissions,  and 
allowances."  large  sums  of  money  to  be 
used  in  part  in  making  payments  of  rebates 
to  Barton  Brothers,  thereby  lessening  their 
freight  rate  below  that  esUhlished  and  fixed 
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for  the  time  being  according  to  law,  and 
from  time  to  time  to  pay  the  same  to  Bar- 
ton Brothers  as  Buch  rebates  and  conces- 
sions. Little,  if  any,  claim  is  or  can  be 
made  that  the  charge  of  conspiracy  is  not 
well  and  sufficiently  laid;  but  it  is  urged 
that  the  indictment  is  bad  because  it  does 
not  set  out  with  sufficient  cleamesB  the 
facts  constituting  tbe  offense  to  commit 
-which  the  conspiracy  was  formed,  and  par- 
ticularly that  there  is  no  allegation  as  to 
what  railroad  company,  if  any,  was  a  party 
to  the  conspiracy,  or  that  any  railroad  com- 
pany had  agreed  or  promised  to  give  Barton 
Brothers  any  rebates,  or  that  it  knew,  or 
understood,  it  had  done  so.  To  properly 
weigh  this  argument  it  should  be  borne  in 
mind  that  the  particular  conspiracy  charged 
to  have  been  formed  by  defendants  was  to 
get  Barton  Brothers  to  accept  and  receive 
rebates,  and  thereby  to  violate  a  criminal 
statute.  The  acceptance  of  secret  rebates 
by  one  shipper  gives  him  an  undue  advan- 
tage in  business,  and  stands  in  the  way  of 
fair,  open,  and  equal  competition,  which  it 
is  the  beneficent  design  of  the  interstate 
commerce  act  to  promote.  The  conspiracy 
under  consideration  was  to  defeat  that  de- 
sign by  getting  Barton  Brothers  to  receive 
rebates,  and  not  by  getting  caTiers  to  give 
them.  But  it  is  said  that  the  receipt  of  a 
rebate  neceMarily  implies  a  giver,  and  that 
to  properly  advise  the  defendants  of  the 
crime  charged  against  them  the  name  uf 
the  proposed  giver  should  have  been  stated, 
and  the  fact  made  to  appear  that  they  were 
to  act  knowingly  and  intentionally  in  do- 
ing so.  In  other  words,  the  contention  is 
that  facts  should  be  averred  with  such  ac- 
curacy as  would  show,  not  only  an  inten- 
tion to  commit  the  substantive  crime,  but 
all  facts  .necessary  to  constitute  that  cnme. 
We  think  that  is  not  the  law.  All  facts 
necessary  to  constitute  the  conspiracy,  in- 
cluding the  overt  act,  must  be  averred  with 
all  the  particularity  required  in  criminal 
pleadings  because  the  conspiracy  is  the  crime 
with  which  the  defendants  stand  charged, 
and  with  the  nature  and  character  of  which 
tuey,  under  constitutional  safeguard,  are  en- 
titled to  be  advised.  But,  when  the  conspir- 
acy charged  is  one  to  oommit  an  offense, 
and  that  offense  (as  is  the  case  in  all  of- 
fenses against  the  United  States  )is  clear- 
ly defined  by  statute,  no  high  degree  of  par- 
ticttlarity  is  required  in  describing  it.  If 
enough  is  shown  to  make  it  appear  that  an 
offense  against  the  United  States  has  been 
committed,  it  is  sufficient. 

Wharton  says  (2  Wharton,  Crim.  Law, 
§  1343):  'at  is  enough  ...  to  set  out 
the  offense  aimed  at  by  such  apt  words  as 
will  describe  it  as  a  conclusion  of  law." 

In  State  t.  Ripley,  31  Me.  886,  it  is 
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said:  "In  an  indictment  for  a  conspiracy 
at  common  law,  if  the  conspiracy  charged 
is  an  unlawful  combination  and  agreement 
of  two  or  more  persons  to  commit  a  deed 
which,  if  done,  would  be  an  offense  well 
known  and  acknowledged,  the  nature  of 
which  is  perfectly  understood  by  tbe  name 
by  which  it  is  designated,  no  further  de- 
scription of  the  crime  is  required." 

In  State  v.  Noyes,  25  Vt.  415,  it  is  held: 
"As  the  object  of  the  conspiracy  was  to 
commit  an  offense  punishable  by  law,  it  was 
not  necessary  to  set  out  the  means  to  be 
used  to  effect  it;  and  it  is  not  necessary 
that  there  should  be  the  same  certainty  in 
setting  out  the  object  of  the  conspiracy  as 
there  must  be  in  an  indictment  for  the  of- 
fense which  the  TSBpoiidents  conspired  to 
oommit." 

In  State  v.  Grant,  86  Iowa,  216,  68  N.  W. 
120,  the  supreme  court  of  Iowa  uses  the 
following  language:  "It  is  said  that  the 
indictment  is  defective  in  that  it  fails  to 
fully  disclose  the  means  by  which  the  crime 
was  to  be  acoomplished.  It  is  well  settled 
in  this  state,  and  is  the  law  in  many  states, 
that,  where  the  indictment  charges  a  con- 
spiracy to  do  an  act  which  is  a  crime,  it  is 
sufficient  if  it  be  described  by  the  proper 
name  or  terms  by  which  it  is  generally 
known  in  law.  It  is  only  where  the  chaise 
is  that  an  act  in  itself  not  criminal  is 
sought  to  be  accomplished  in  an  illegal  man- 
ner, or  by  illegal  means,  that  tbe  means 
used  for  its  accomplishment  miut  he 
averred." 

In  Ching  v.  United  SUtes,  S5  C.  C.  A.  304, 
118  Fed.  638,  540,  the  circuit  court  of  ap- 
peals for  the  fourth  circuit,  in  discussing 
this  subject,  said:  "As  to  the  sufficiency 
of  the  indictment,  it  must  be  first  noted  that 
the  gist  of  the  offense  charged  Is  that  of 
conspiracy,  which  we  thiak  is  properly 
pleaded.  In  such  cases  the  offense  which  is 
intended  to  be  committed  as  the  result  of 
the  conspiracy  need  not  be  described  as 
fully  as  would  be  required  in  an  indictment 
in  which  such  matter  was  charged  as  a 
substantive  crime." 

See  also  United  States  t.  Stevens  (D.  C.) 
44  Fed.  132,  141. 

Measured  by  these  rules  of  pleading,  the 
indictment  abundantly  shows  that  the  con- 
spiracy had  for  its  object  tbe  commission 
of  a  well-known  criminal  offense  againnt 
the  United  States;  that,  in  the  absence 
of  definite  knowledge,  a  sufficient  descrip- 
tion of  the  railroads  which  were  to  be  in- 
volved in  the  execution  of  the  conspiracy 
is  pven,  and  that  the  defendants  were  suf- 
ficiently informed  of  the  nature  and  charac- 
ter of  the  offense  with  which  they  were 
charged.  The  offense  was  uie  clearly  de- 
nonnced  in  the  Elkins  act,  and  sufficiently 
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described  in  the  indictment.  The  rail- 
roads involved  were  not  known  to  the 
jn-and  jurv,  but  were  described  as 
those  which,  with  their  connecting  lines, 
were  engaged  in  carrying  interstate  com- 
merce from  New  York  to  Kansas  City,  and 
were  the  ones  which  defendants  were  to 
designate  and  determine  by  exercising  the 
power  given  them  by  Barton  Brothers  to 
route  their  freight.  Besides  definitely  aver- 
ring that  the  conspiracy  was  to  bring  about 
the  commisaion  of  a  well-known  criminal  of- 
fense, the  indictment  adds,  by  way  of 
showing  more  particularly  the  nature  and 
character  of  the  offense,  and  the  means  to 
be  resorted  to  for  its  commission,  that  tho 
money  was  to  be  demanded,  solicited,  and 
received  from  the  railroads  so  to  be  de- 
termined by  the  defendants  "in  the  way 
or  guise  of  pretended  claims,  commissions, 
and  allowances,"  and,  when  so  received,  was 
to  be  paid  over  to  Barton  Brothers  as  re- 
bates. The  words  just  quoted,  found  in  the 
indictment,  are  general;  but,  if  they  "make 
clear  to  common  understanding"  the  matter 
to  which  they  refer,  it  is  sufficient.  Evans 
V.  United  States,  IBS  U.  S.  584.  592,  38  L. 
ed.  830,  833,  14  Sup.  a.  Rep.  934.  To  get 
money  from  the  railroads  "in  the  way  or 
in  the  guise  of  pretended  claims,  commis- 
sions, and  allowances"  plainly  suggests  to 
the  "common  understanding"  that  some  sub- 
terfuge was  to  be  practised,  not  to  get  the 
money,  but  to  make  the  money  apparently 
approjjriated  for  one  purpose  intentionally 
serve  another. 

In  the  recent  case  of  Armour  Packinir 
Co.  T.  United  States,  14  L.R.A.(N.S.)  400, 
82  C.  C.  A.  135,  153  Fed.  1,  we  held,  that 
"the  substance  of  the  crime  of  receiving 
a  rebate  or  concession  under  the  Elkins  act 
is  the  solicitation,  acceptance,  or  receipt 
thereof  whereby  property  in  interstate  or 
foreign  commerce  is  transported  at  less  than 
the  regular  rate.  The  device  whereby  the 
receipt  and  transportation  are  obtained  is 
not  an  essential  element  of  the  crime,  and 
it  is  unnecessary  to  plead  it  In  the  indict- 
ment." 

Much  more  is  it  true  that  In  »  charge  of 
conspiracy  to  bring  about  the  receipt  of  a 
rebate  or  concession  the  particular  device 
or  method  by  which  it  is  to  be  accomplished 
need  not  be  pleaded  with  all  the  particulari- 
ty which  would  he  required  in  pleading  the 
commission  of  the  substantive  offense. 

The  contention  that  the  indictment  is  bad 
for  duplicity  because  it  contains  the  charge 
that  defendants  conspired  to  commit  the 
offense  of  getting  Barton  Brothers  "to  ac- 
cept and  receive"  rebates,  etc.,  is  without 
merit.  The  words  underscored  are  obvious- 
ly used  to  express  one  and  the  iame  act, 
17L.R.A.{N.S.) 


and  the  fact  that  the  pleader  employed 
them  conjointly  is  not  objectionable.  It 
results  that  the  various  objections  to  the 
indictment  for  iiiBufficiency  are  not  mil 

taken. 

5.  Was  there  error  in  the  introduction 
of  evidence?  Without  intending  to  deal 
with  the  facts  in  detail,  or  to  make  a  dem- 
onstration from  the  record  of  what  we  have 
concluded,  we  content  ourselves  by  stating 
the  result  of  a  patient  and  careful  examina- 
tion of  all  the  proof.  It  is  the  theory  of 
the  government,  and  there  is  ample  evidence 
tending  to  show,  that,  some  time  before 
November  14,  1903,  Thomas,  who  resided  in 
New  York,  went  to  Kansas  City  and  there 
made  arrangements  orally  with  Kimber  L. 
Barton,  senior  member  of  the  firm  of  Bar- 
ton Brothers,  for  the  purpose,  which  sub- 
sequent evidence  tended  to  show,  of  securing 
rebates  from  the  fixed  and  lawful  tariff 
rates  from  New  York  to  Kansas  City  for 
Barton  Brothers,  and,  after  sccurintr  them, 
to  pay  the  same  over  to  Barton  Brothera 
as  unlawful  concessions  in  their  favor. 

The  other  members  of  the  firm,  William 
and  George  A.  Barton,  if  not  shown  to 
have  been  actually  cognizant  of  the  ar- 
rangement made  by  Kimber  L.  at  the  time 
it  was  made,  afterwards  knowingly  partici- 
pated in  the  fruits  of  that  arrangement,  and 
fully  ratified  all  that  was  done  by  the  sen- 
ior member.  On  November  14th  a  contract 
was  executed  between  Thomas  and  Barton 
Brothers.  This  was  fair  and  lawful  on  its 
face.  It  purported  to  obligate  Barton  Broth- 
ers to  give  Thomas  the  exclusive  right  to 
route  all  of  their  west-bound  freight  from 
New  York,  and  to  give  him  a  certain  mini- 
mum amount  for  his  services  in  so  doing, 
and  obligated  Thomas,  among  other  things, 
to  collect  froln  the  carrier  any  claims  for 
loss  and  damage  to  merchandise  and  over- 
charges which  Barton  Brothers  might  have. 
The  term  of  thid  contract  was  to  expire  in 
January^  1905,  and  on  January  10th  of  that 
year  another  formal  contract  purporting  to 
obligate  the  parties  to  the  performance  of 
the  same  obligations  for  another  year  was 
executed  between  them.  There  is  evidence 
tending  to  show  that  these  contracts  did  not 
express  the  real  purpose  of  the  parties,  but 
were  subterfuges  intended  by  them  to  con- 
ceal and  mystify  their  real  purpose,  and  to 
make  evidence  against  the  time  of  possible 
need.  The  then  recent  enactment  of  the 
Elkins  law,  approved  February  19,  1903  (32 
Stat,  at  L.  847,  chap.  708,  U.  8.  Comp.  Stat. 
Supp.  1907,  p.  880),  had  for  the  first  time 
made  the  receiving  of  rebates  by  a  shipper 
a  criminal  act,  and  had  rendered  any  direct 
contract  between  the  carrier  and  shipper 
providing  for  the  giving  or  receiving  of  an 
unlawful    rebate    exceeding  hazardou«. 
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Hence  the  occasion  and  supposed  prudence 
of  operating,  if  at  all,  through  the  medium 
of  an  intermediary  who  should  he  neither 
carrier  nor  shipper,  nor  subject  to  the  pen- 
alties for  the  misdeeds  of  either  under  the 
interstate  commerce  law. 

'With  the  foregoing  scheme  claimed  hy  the 
government  to  have  existed  between  Thom- 
as  and  Barton  Brothers  in  mind,  we  pro- 
ceed to  a  consideration  of  the  errors  as- 
signed in  the  introduction  of  evidence.  Dur- 
ing the  two  years  in  question  the  firm  of 
Barton  Brothers  received  from  the  carriers 
at  the  hands  of  Thomas  about  $3,900  on 
legitimate  claims  for  loss,  damage,  and  over- 
charge,  and,  in  addition,  the  individual 
members  received  each  one  third  of  910,- 
300  from  some  source  and  on  some  account. 
These  facts  are  undisputed.  With  a  view 
of  getting  at  the  source  of  and  reason  for 
these  individual  receipts,  George  A.  Bar- 
ton, one  of  the  partners,  who  was  called 
as  a  witness  by  the  government,  was  asked 
whether  any  of  this  money  came  from 
Thomas.  He  answered  "Ko."  He  was  then 
Askpd  if  it  W8«  received  from  anybody  else 
acting  for  Thomas. 

After  objections  and  rulings  hy  the  court, 
the  witness  answered  and  the  testimony 
proceeded  as  follows: 

A.  Our  Arm  has  received  money  from 
sources.   Shall  I  state  from  whomt 

Q.  Certainly. 

A.  I  think  we  reoelTed  remittances  from 
Mr.  Kel^.   [Kelby  was  clerk  for  Thomas.] 

Q.  Do  you  mean  by  his  hand  or  through 
him? 

A.  We  received  remittan^  hy  express 
and  through  the  mail,  and  I  think  Mr.  Kel- 
by was  here  once  and  left  a  draft.   .   .  . 

Q.  Now,  what  were  those  remittances?  In 
what  form  and  in  what  amount  and  on 
what  dates? 

A.  Well,  I  have  a  record  book  made  np  by 
K.  L.  Barton  of  our  Arm,  memoranda  that 
he  handed  to  me.  They  are  not  on  our 
regular  books.   .   .  . 

Q.  Have  you  that  record  with  you? 

A.  Yes,  sir. 

Q.  You  may  state  what  that  book  shows 

with  reference  to  these  payments. 

To  this  question  the  defendants  objected, 
and,  upon  the  objection  l>eing  overruled, 
duly  excepted.  The  contents  of  the  book 
read  in  evidence  showed  that  from  time  to 
time  during  the  year  1904  amounts  were  re- 
ceived under  a  notation  of  "freight  commin- 
sions"  aggregating  about  $8,000  and  in  the 
year  1905  aggregating  about  $2,300.  The 
proof  showed  that  the  money  bo  entered  in 
the  private  book  by  the  senior  member  of 
the  firm  was  equally  divided  between  the 
three  members,  Kimber,  George,  and  Wil- 
liam, and  that  the  amounts  so  received  and 
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divided  did  not  include  the  legitimate 
amounts  received  by  the  firm  for  loaa,  dam- 
age, and  overcharge  which  were  regularly 
entered  on  the  books  of  the  firm.  We  think 
the  court  committed  no  error  in  receiving 
in  evidence  the  contents  of  this  private 
book.  Sufficient  evidence  had  already  been 
introduced,  to  say  nothing  of  evidence  aft- 
erwards offered,  to  make  a  prima  facte  case 
of  the  conspiracy  charged, — evidence  suffi- 
cient, when  considered  with  all  the  infer- 
ences naturally  deducible  from  it,  to  justi- 
fy a  finding  by  the  jury  that  the  conspiracy 
as  charged  had  been  entered  into.  Kimber 
L.  Barton  was  its  moving  spirit.  He  made 
the  preliminary  arrangements  and  collected 
the  unlawful  proceeds.  Although  he  was 
not  expressly  charged  in  the  indictment  as 
one  of  the  conspirators,  he  falls  well  within 
the  class  of  those  "to  the  grand  jurors  un- 
known" who  are  so  charged.  He  was  en- 
gaged with  Thomas  and  his  copartners  in 
the  unlawful  purpfwe,  and  his  acts  in  fur- 
therance of  it,  including  the  fact  that  he  re- 
ceived the  moneys,  entered  the  same  in  a 
private  book,  and  not  in  the  regular  bonks 
of  the  firm,  and  afterwards  distributed  them 
between  the  members  of  his  firm,  were  clear- 
ly admissible  against  the  defendants,  his  co- 
conspirators. We  are  not  unmindful  of  the 
contention  of  defendants*  counsel  that  there 
was  no  direct  evidence  of  any  imlawful  ira- 
dertaking  with  Thomas,  and  no  direet  evi- 
dence that  Thomas  paid  Barton  Brothers 
any  money  as  rebates  or  conoessions  on 
freight  charges.  For  argument's  sake,  this 
might  be  conceded.  Conspirators  do  not 
act  that  way.  Fraud  is  not  often  proven 
by  direct  testimony.  A  preconcerted  plan 
to  do  an  unlawful  act  must,  from  the  na- 
ture of  the  case,  be  usually  established  by 
inferences  drawn  from  the  relation  of  the 
parties,  from  the  aets  done,  and  from  the 
results  achieved. 

"It  is  not  necessary  to  constitute  a  con- 
apira^  that  two  or  more  persons  should 
meet  together  and  enter  into  an  explicit  or 
formal  agreement  for  an  unlawful  scheme. 
.  .  .  It  is  sufficient  if  two  or  more  per- 
■ons  in  any  manner,  or  through  any  con- 
trivance, positively  or  tacitly  oome  to  a  mu- 
tual understanding  to  accomplish  a  common 
and  unlawful  design."  United  States  v. 
Babcock,  3  Dill.  SSI.  S85,  Fed.  Cas.  No. 
14.487. 

"If  the  evidence  shows  a  detail  of  fitcts 
and  circumstances  in  which  the  nlleged  con- 
spirators are  involved,  separately  or  collect- 
ively, and  which  are  clearly  referable  to 
a  preconcert  of  the  actors,  and  there  is  a 
moral  probability  that  Uiey  would  not  have 
occurred  as  they  did  without  such  precon- 
cert, tha^.  >s  sufficient  if  it  satisfies  the  jury 

of   the   conspiracy  beyondr^ .  .reasonable 
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doubt."  Davis  v.  United  States,  46  C.  C. 
A.  619,  107  Fed.  753,  755. 

"It  is  often  that  the  intention"  of  a 
wrongdoer  are  ascertained  entirely  by  acta 
done  which  are  the  natural  effects  of  un- 
lawful designs.  The  acts  and  circiimstanoua 
which  accompany  them,  showing  the  con- 
nection between  the  acta  and  the  motives 
which  produced  them,  are  generally  the 
moat  convincing  evidence  which  can  be  ad- 
duced."   State  V.  Ripley,  31  Me.  386,  388. 

Looking  at  the  proof  in  the  light  of  the 
foregoing  well -understood  rales,  we  enter- 
tain no  doubt  that  the  money  which  Kiniber 
L.  Barton  received,  entered  in  his  book,  and 
subsequently  divided  equally  between  his 
other  partners  and  himself,  came  from 
Thomas;  that  Thomas  got  the  same  from 
the  railroad  which  carried  Barton  Brothers' 
freight  through  the  colorable  pretense  of 
collecting  exagf^erated  claims  for  loss,  dam- 
age, and  overcharge  or  commisaions,  and 
that  all  these  things  are  clearly  referable 
to  a  prearrangement  to  that  end,  entered 
into  between  Thomas  and  the  members  of 
the  firm  and  others.  If  there  were  any 
doubt  about  the  unlawful  intent  of  the  de- 
fendants in  their  business  relations  with 
Barton  Brothers,  that  doubt  is  dispelled  by 
the  evidence  of  contemporaneous  contracts 
and  transactions  made  by  Thomas  with 
other  merchants  doing  business  in  St.  Louis, 
Kansas  City,  and  Omaha.  Those  contracts 
were  all  equally  fair  and  innocent  on  their 
face,  calling  for  actual  service  by  Thomas 
in  the  way  of  routing  the  shippers'  freieht, 
prosecuting  and  collecting  claims  for  loss, 
damages,  and  overcharges,  but  the  mer- 
chants, by  their  evidence,  disclose  the  un- 
reality or  comparative  unimportance  of  any 
such  service.  One  admitted  that,  as  a  re- 
sult of  his  Arm's  contracts  with  Thomas, 
they  expected  to  get  a  cheaper  rate  than  the 
usual  shipper.  Another  said  it  was  "inferred 
without  discussion  that  his  house  was  to 
get  certain  money,  .  .  .  that  Thomas 
understood  very  well  that  I  understood," 
and,  again,  that  "the  results  were  beneficial 
to  us  ...  in  the  sense  of  refunds  which 
we  were  to  receive."  Another  testified  that 
Thomas  "was  to  kwk  after  all  the  claims 
we  had  for  freight,  and  we  were  to  receive 
a  certain  rebate  on  freights  from  west  of 
the  Mississippi  river."  Notwithstanding 
the  explicit  provision  in  the  contracts  that 
Thomas  should  attend  to  claims  for  loss, 
damage,  and  overcharge,  some  of  the  ship- 
pers testified  that  they  took  care  of  them 
and  handled  them  for  themselves  without 
the  intervention  of  Thomas.  The  evidenoe 
of  all  of  them  shows  that  the  feature  re- 
quiring Thomas  to  attend  to  their  claims 
for  loss,  damage,  and  overcharge  was  treat- 
ed with  much  indifference.  Their  testimoiiy 
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discloses,  when  read  with  discrimination  and 
fair  regard  to  the  circumstances,  that  the 
real  purpose  of  all  of  them  in  making  cod- 
tracta  with  Thomas  was  to  secure  rebates 
or  refunds  from  the  railroads  on  freight 
charges.  In  fact,  they  did  receive  money  as 
a  result  of  their  arrangement.  It  came 
rayateriously  to  them,  generally  from  un- 
known sources,  sometimes  by  special  mes- 
senger, sometimes  by  express,  sometimes  by 
deposit  in  bank  to  the  credit  of  a  fictitious 
name  agreed  upon,  and  always  in  currency. 
When  received  it  was  charged  to  some  in- 
dividual account  out  of  the  regular  course 
of  bookkeeping.  It  was  obviously  intended 
that  the  money  received  by  them  should  not 
be  traceable  to  any  source.  Tracks  were 
covered  as  well  as  they  could  be,  but  the 
humiliating  confession  had  to  be  made,  and 
was  made  by  some,  that  their  real  purpose 
was  to  secure  unlawful  rebates,  and  others 
are  left  by  the  proof  in  the  uncomfortable 
attitude  of  receiving  large  sums  of  money 
in  currency  without  knowing  or  inquiring; 
whence  it  came  or  on  what  account  it  wa» 
paid  to  them.  The  conduct  of  the  latter 
is  consistent  alone  with  the  fact  that  they 
thought  they  were  receiving  money  unlaw- 
fully, and  all  the  circumstances  point  with 
much  certainty  to  the  conclusion  that  they 
actually  received  unlawful  rebates  or  conces- 
sions on  freight  shipments  as  an  intention- 
al result  of  the  contracts  made  between 
them  and  Thomas. 

Objection  was  made  to  the  introduction 
of  evidence  showing  dealings  between  Thom- 
as and  the  merchants  other  than  Barton 
Brothers;  and  the  action  of  the  court  in 
admitting  that  evidence  is  assigned  for  er- 
ror. There  is  no  merit  in  that  assignmeni. 
Nothing  is  better  settled  in  the  law  of  evi- 
dence in  any  case  involving  fraudulent  in- 
tent than  that  other  acts  and  dealings  of 
the  accused,  of  a  kindred  character  to  those 
charged  in  the  case  in  hand,  and  performed 
at  or  about  the  same  time,  are  admissible' 
to  illustrate  and  establish  the  intent  or  mo- 
tive in  the  particular  act  directly  in  jud,i- 
ment.  Wood  v.  United  Stjites,  16  Pet.  342. 
10  L.  ed.  987;  Chitwood  v.  United  States,  82 
0.  0.  A.  505,  153  Fed.  551;  Exchange  Bank 
V.  Moss,  79  C.  C.  A.  278.  149  Fed.  340.  The 
present  case  fitly  illustrates  the  value  of  the 
rule  in  question.  The  same  ostensible  con- 
tracts, the  same  mystery,  the  same  results 
appear  in  all  the  collateral  transactions. 
They  tell  the  same  story  of  an  attempted 
evasion  of  the  law  under  the  thin  disguise 
of  a  formally  executed  contract,  and  afford 
very  persuasive  evidence  of  the  real  intent 
and  purpose  of  the  accused  in  similar  deal- 
ings with  Barton  Brothers  in  this  case. 

6.  The  contention  is  made  that  the  evi- 
dence fails  to  disclose  tlie  ittnnaUoa  of  a 
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conspinu^7  vithin  the  jurisdiction  of  the 
court  below.  This  position  under  the  proof 
to  which  attention  has  already  been  suffi- 
ciently called  cannot  be  sustained.  The 
fraudulent  scheme  seems  to  have  been  first 
devised  and  ogroed  upon  in  Kansas  City, 
and  it  makes  little  difference  where  the  mis- 
leading and  deceptive  formal  contracts  wei-c 
executed.  They  were  merely  a  step  taken 
in  carrying  out  the  scheme,  and  designed, 
doubtless,  to  make  it  more  effectual. 

7.  It  is  earnestly  contended  that  there 
waa  not  sufficient  evidence  to  connect  de- 
fendant Taggart  with  the  particular  con- 
spiracy charged  in  the  indictment.  While 
the  proof  does  not  connect  him  with  the 
indpiency  of  that  conspiracy,  it  is  claimed 
by  the  government  that  facts  appear  from 
which  it  may  be  reasonably  inferred  that  he 
came  into  it  after  it  was  concocted  with 
full  knowledge  of  its  existence  and  charac- 
ter, and  with  a  purpose  of  furthering  its 
design.  If  such  are  the  facts,  he  was  as 
much  a  conspirator  as  if  he  participated  in 
its  original  formation.  United  States  v. 
Newton  (D.  C.)  52  Fed.  2S');  United  States 
V.  Barrett  (C.  C.)  65  Fed.  f2;  United  States 
v.  Cassidy  (D.  C.)  67  Fed.  698.  This  con- 
tention presents  a  doubtful  question  of  fact, 
and  as  the  case,  for  reasons  hereafter  stat- 
ed, must  be  remanded  for  another  trial, 
when  new  evidence  may  be  presented  on  the 
issue,  it  is  not  deemed  necessary  or  wise 
to  further  consider  it  at  the  present  time. 

8.  Because  of  the  verdict  of  not  guilty 
and  the  judgment  discharging  the  de- 
fendants Thomas,  Taggart,  and  Crosby  on 
the  indictment  against  them  which  was  con- 
solidated with  the  present  indictment 
against  Thomas  and  Taggart  for  trial,  the 
last-named  defendants  interposed  a  plea  of 
former  jeopardy  as  a  bar  to  their  convic- 
tion In  the  present  case.  This  plea  was  dis- 
allowed, and  defpndants  assigned  that  ac- 
tion of  the  court  as  error.  A  brief  refer- 
ence to  the  facts  will  dispose  of  the  ques- 
tion. The  indictment  against  defendants 
and  Crosby  was  for  a  conspiracy  to  get  the 
Chicago,  Burlington,  &  Quincy  Railway 
Company  to  give  rebates  to  divers  shippers 
in  Kansas  City.  The  indictment  against 
the  defendants  in  this  case  (not  including 
Crosby)  was  for  a  conspiracy  to  get  Barton 
Brothers  to  receive  rebates  from  divers  rail* 
roads.  Kotwithstanding  the  similarity  of 
evidence  introduced  in  support  and  defense 
of  the  two  prosecutions,  the  offenses  charged 
in  the  two  indictments  were  totally  differ- 
ent as  a  matter  of  law.  They  were  ground- 
ed on  different  provisions  of  the  interstate 
commerce  act  of  1903,  and  the  acquittal  in 
one  affords  no  groimd  for  discharge  in  the 
other.  There  had  been  no  jeopardy  on  the 
charge  contained  in  the  present  indictment. 
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"A  plea  of  autrefois  acquit"  must  be  upon  a 
protiecution  for  the  same  identical  offense. 
4  Bl.  Com.  336.  It  must  appear  that  the  of- 
fense charged,  using  the  words  of  Chief  Jus- 
tice Shaw,  was  the  same  in  law  and  in  fact. 
The  plea  will  be  vicious  if  the  offenses 
charged  in  the  two  indictments  be  perfectly 
distinct  in  point  of  law,  however  nearly 
thev  mav  be  connected  in  point  of  fact.  Bur- 
ton V.  United  States,  202  U.  S.  344,  378,  50 
L.  ed.  1057,  1070,  26  Sup.  Ct.  Rep.  688. 

Other  criticisms  are  made  of  the  pro- 
ceedings below,  and  error  is  claimed  to  have 
been  committed  in  the  charge  to  the  jury 
and  in  refusing  to  give  certain  declarations 
of  law  requested  by  defendants;  but,  iu 
view  of  the  conclusions  already  reached  and 
expressed  on  fundamental  and  important 
questions,  it  is  not  deemed  necessary  for 
the  guidance  of  the  trial  court  at  the  next 
trial  to  express  our  opinion  on  the  several 
incidental  and  less  important  questions 
presented  by  the  assignment  of  errors. 
Most  of  them  are  answered  by  the  proper 
application  of  the  principles  already  laid 
down. 

As  we  have  already  indicated,  the  judg- 
ment must  be  revenged,  and  we  will  now 
proceed  to  a  consideration  of  one  error 
which  renders  that  result  inevitable.  The 
court  waa  duly  and  properly  asked  to  in- 
struct the  jury  that  the  defendants  were 
presumed  to  be  innocent  of  the  crime 
charged  against  them,  and  that  such  pre- 
sumption remained  with  them  until  it  was 
overcome  by  the  proof.  This  instruction 
the  court  refused  to  give  and  exception  wa» 
duly  saved.  It  is  not  claimed  that  the  re- 
quest was  improper,  or  that  tt  should  not 
have  been  given,  but  it  is  claimed  that  its 
equivalent  was  given  to  the  jury  in  the  gen- 
eral charge.  We  have  critically  examined 
the  charge  with  a  view  of  extracting  from 
it,  if  possible,  some  equivalent  for  the  in- 
struction asked  and  refused,  but  we  fail  to 
find  it.  All  that  counsel  for  the  government 
point  out  and  claim  to  be  such  equivalent 
is  the  repeated  declaration  found  in  the  gen- 
eral charge  that  the  jury  must  find  the  de- 
fendant guilty  beyond  a  reasonable  doubt 
before  a  verdict  of  guilty  can  be  rendered. 
It  is  earnestly  contended  that  such  instruc- 
tion is  the  full  equivalent  of  the  one  asked 
and  refused.  However  interesting  an  or- 
iginal discussion  of  this  question  might  be, 
it  is  not  open  to  ua.  The  Supreme  Court 
has  conclusively  settled  it.  In  the  two 
cases  of  Coffm  v.  United  States,  156  U.  8. 
432,  39  L.  ed.  481,  15  Sup.  Ct.  Rep.  394,  and 
Cochran  V.  T'nited  States,  157  U.  S.  286, 
299,  39  L.  ed.  704,  708,  15  Sup.  Ct.  Rep.  628. 
that  court  has  unequivocally  held  that  a 
proper  instruction  concerning  the  subject  of 
reasonable  doubt  was  not  the  equivalent  of 
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an  inBtruetlfm  concerning  the  presumption  | 
of  innocence,  and  judgmenta  of  conviction 
in  both  of  those  cases  were  reversed  be- 
cause of  refasal  to  give  a  requested  instruc- 
tion upon  defendant's  presumption  of  inno- 
rence  like  that  asked  in  this  case,  notwith- 
standing the  fact  that  in  each  the  trial 
court  properly  instructed  on  the  subject  of 
reasonable  donbt. 

On  the  aathority  of  those  cases,  we  have 
no  alternative  but  to  reverse  the  judgments, 
and  remand  the  causes  to  the  court  below 
for  a  new  trial;  and  it  is  so  ordered. 

Sanborn,  Circuit  Judge,  concurring: 
I  concur  in  the  reversal  of  the  judgments 
in  these  cases  for  the  reason  stated  in  thi* 
foregoing  opinion,  and  also  because  it  seems 
to  me  that  the  testimony  of  George  A.  Bar- 
ton to  the  contents  of  the  record  hoolc,  or 
of  the  memoranda,  which  he  swore  that 
Kimber  1*  Barton  kept  of  the  moneys  re- 
crived  for  Barton  Brothers,  was  hearsay 
enaence,  and  its  reception  fatal  error. 
Conceding  that  Kimber  L.  Barton  was  a  co- 
conspirator with  the  defendants  below,  and 
that  his  overt  acts  in  the  execution  of  the 
conspiracy  were  admissible  against  them, 
the  proof  of  those  overt  acts  was  still  sub- 
ject to  the  established  rales  of  evidence. 
Whether  or  not  he  or  his  firm  received  th<> 
sums  of  money  which  George  A.  Barton 
read  from  that  book  from  the  diafendants, 
or  either  of  them;  whether  or  not  he  cor- 
rectly entered  in  that  book  what  he  or  his 
Arm  received, — were  questions  of  fact  which 
were  decisive  in  the  trial  of  this  action.  If 
George  A.  Barton  had  testified  that  Kimber 
L.  Barton  had  told  him  that  Kimber,  or  Ms 
firm,  had  received  the  moneys  entered  in 
that  book,  that  testimony  would  have  been 
hearsay.  The  mere  fact  that  those  amounts 
were  written  in  the  book  by  a  person  other, 
than  the  witness  does  not  change  their 
character.  Written  hearsay  is  not  more 
competent  than  oral  hearsay.  Before  the 
contents  of  that  book  could  become  admis- 
sible evidence  against  the  defendants,  com- 
petent proof  tliat  the  moneys  there  entered 
were  received  from  the  defendants,  or  one 
of  them,  and  that  Kimber  L.  Barton  cor- 
rectly wrote  down  in  that'  book  the  amounts 
which  he,  or  his  firm,  so  received,  was  in- 
dispensable. Ev«n  if  the  concession  were 
made,  and  it  is  not,  tlmt  Kimber's  state- 
ments were  admissions  of  all  the  conspira- 
tors, and  hence  of  the  defendants,  still  the 
iKiok  was  incompetent  because  there  was  no 
evidence  in  the  case  that  Kimber  ever  said 
or  admitted  that  he  had  correctly  entered 
in  the  book,  or  in  the  memoranda,  tlie 
amount  of  moneys  which  he,  or  his  firm,  had 
received,  and  George  A.  Barton  did  not  tes- 
tify that  thcne  moneys  were  correctly  en- 
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tered.  The  fact  is,  however,  that  those  en- 
tries were  not  acts  in  execution  of  the  con- 
spiracy. The  making  of  those  entries  did 
nothing  toward  the  accomplishment  of  the 
purpose  of  the  conspiracy.  This  purpose 
either  had  or  had  not  been  acemnplished 
before  the  entries  were  made;  henoe  tbeae 
entries  were  not  admissible,  either  as  overt 
acts,  or  admissions  of  a  conspirator,  nor  as 
independent  testimony  of  verified  writings. 
They  were  nothing  hut  the  unverified,  and 
hence  incompetent,  evidence  of  that  whidi 
Kimber  L.  Barton  happened  to  write. 

The  chief  reason  for  the  rule  which  ex- 
cludes hearsay  testimony  ia  that  its  obe- 
dience subjects,  while  its  disregard  relieves, 
the  parties  whose  statements  are  ofi'ered. 
from  the  cross-examination  of  opposing 
parties.  The  right  of  cross-examination  » 
the  great  safeguard  against  fraud,  false 
statements,  and  half  truths  resulting  from 
statements  of  parts  and  omissions  of  otiier 
parts  of  conversations  and  transactions, 
which  are  frequently  more  misleading  and 
dangerous  than  direct  falsehoods.  It  fur- 
nishes the  cardinal  and  most  effective  means 
to  discover  and  disclose  the  whole  truth  in 
all  judicial  invcatigatiors,  and,  under  the 
English  and  American  systems  of  juris- 
prudence, the  opportunity  to  exercise  tbe 
right  of  cross-examination  is  a  condition 
precedent  to  the  reception  of  the  direct  evi- 
dence of  the  witness.  Heath  v.  Waters.  4© 
Mich.  457,  471;  Sperry  v.  Moore,  42  Mieb. 
353,  361,  4  N.  W.  13.  If  the  unsworn  writ- 
ten statements  of  witnesses  may  be  ru- 
ceived  in  evidence  upon  the  testimony  of  a 
third  party  that  the  witnesses  told  him 
they  were  true,  then  the  witnesses  who 
know  the  facts  may  make  their  written 
statements  thereof,  and  tell  one  who  knows 
them  not  that  those  statements  aru  true, 
and  the  accused  may  be  deprived  of  the 
privilege  of  being  confronted  by,  and  of  all 
opportunity  to  cross-examine,  tlie  real  wit- 
nesses af^inst  them,  for,  as  in  the  case  at 
bar,  they  may  be  conveniently  absent  and 
the  witness  who  produces  their  written 
statements  may  know  nothing,  but  tliat 
they  told  him  they  were  true. 

Xo  rule  of  law  is  more  salutary,  or  more 
indispensable  to  the  security  of  ttie  Ufe. 
liberty,  and  property  of  the  citixen,  than 
that  which  prohibits  the  repetition  of  the 
written  or  oral' statements  of  absent  per- 
sons to  determine  issues  between  litigants, 
and  commands  that  only  after  due  notice, 
after  opportunity  for  cross-examination  of 
the  very  parties  whose  statements  are  of- 
fered, and  then  only  under  the  solemnity 
of  an  oath  or  affirmation,  shall  their  stories 
be  evidence.  XMsregard  this  rale,  and  tlio 
most  sacred  rights  of  persons  and  property 
are  at  the  mercy  of  the  whimsical  and  pcr- 
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nieioiis  gossip  of  the  reckless,  the  irre- 
sponsible, and  the  vicious.  Queen  t.  Hep- 
bum,  7  Cranch,  290,  296,  3  L.  ed.  348,  349; 
Lake  County  v.  Keene  Five-Cents  Srv. 
Bank,  47  C.  C.  A.  464,  470,  108  Fed.  605, 
510;  Rvaurrectiou  Gold  Alin.  Co.  T.  Fortune 
Gold  Min.  Co.  64  C.  C.  A.  180,  186,  188,  129 
Fed.  668,  674,  676;  Xational  Masonic  Acd. 
A«80.  V.  Shryock.  20  C.  C.  A.  3,  7,  36  U.  S. 
App.  668,  73  Fed.  774,  777.  In  the  ease  in 
hand  one  of  the  most  important,  if  not  the 
most  important,  fact  in  issue,  was  permit- 
ted to  be  proved  to  the  jury  by  the  uu- 
verified  written  statement  of  one  who  was 
either  a  stranger  or  a  criminal,  and  who 
was  permitted  to  be  al»ent  from  the  trial, 
■o  tluit  the  defendants  were  deprived  of  all 
opportunity  to  cross-examine  him  on  this 
crucial  question,  and  of  the  right  to  be  con- 
fronted with  one  of  the  principal  witness- 
«a  against  them.  A  conviction  in  this  case 
ought  never  to  be  permitted  to  stand  upon 
audi  evidence. 

The  other  questions  discussed  in  the  opin- 
ion of  the  majority  are  not  determinative 
of  the  case  as  it  is  now  presented  to  this 
flonrt,  and  I  do  not  desire  to  be  deemed  to 
have  expresaed  any  opinion  upon  them. 


NEW  HAMFSHIRSt  SUPRBMB 
COURT. 

80I<AN  A.  CARTER,  State  Treasurer, 

V. 

ICAE  B.  WHITCOMB  et  al.,  Esrs.,  etc,  of 
Susan  E.  Reed,  Deceased. 

(74  V.  H.  482,  00  Atl.  779.) 

Statute  ^  tax   exemption  —  amendment 
—  construction. 

1.  An  amenament  of  a  statute  exempting 
from  the  succession  tax  religious  societiea 
the  property  of  which  is  by  law  exempt 
from  taxation,  by  providing  that  the  exemp- 
tion shall  apply  only  when  the  society  is 
honnd  to  devote  the  property  solely  to  such 
uses  tlwt  it  will  be,  by  law,  exempt  from 
taxation,  cannot  be  eonstrued  as  merely 
(It^Iaratory  of  tlie  meaning  of  the  original 
statute. 

Tax  —  exemption  — •  construction. 

2.  A  statute  exempting  religious  societies 
from  the  operation  of  the  succession  tax  is 
not  repealed  by  its  re-enactment  with  a 
proviso  that  such  societies  shall  be  bo  exempt 
only  when  they  are  bound  to  devote  the 
property  received  solely  to  such  uses  that 
the  property  would,  by  law,  be  exempt  from 
taxation. 

Same  —  prctapective  effect. 

S.  An  amendment  to  a  statute  imposing 
a  succession  tax,  which  relates  to  property 
which  "shall  pass  by  law."  does  not  apply 
to  estates  in  process  of  settlement  at  the 
time  of  its  ]mssag8. 
17LJLA.{K.S.) 


Succession  tax  —  exemption  —  aoope. 

4.  That  some  of  the  property  held  by  a 
religious  society  is  not  exempt  from  taxa- 
tion, or  that  the  property  received  by  will 
may  be  invested  in  taxable  property,  does 
not  deprive  it  of  the  benefit  of  a  statute 
providing  that  the  succession-tax  law  shall 
not  apply  to  religious  societies  the  properly 
of  which  is,  by  law,  exempt  from  taxation. 
Same  —  apeolflc  exemptions. 

6.  A  church  and  its  societies,  the  Young 
Women's  Christian  Association,  the  Women's 
Auxiliary  to  the  Young  Men's  Christian 
Association,  a  home  for  aged  women,  al- 
though its  beneficiaries  are  required  to  pay 
a  sum  for  admission  and  turn  over  to  it 
the  property  which  they  possess,  the 
Women's  Relief  Corps  of  uie  Grand  Army 
of  the  Republic,  are  charitable  organiza- 
tions, within  the  meaning  of  a  statute  ex- 
empting such  organisatiooB  from  succession 
tax. 

Same  —  missionary  societiea. 

6.  A  local  auxiliary  of  a  foreign  mis- 
sionary society  whose  funds  are  devoted  to 
enterprises  in  foreign  countries,  or  only  a 
very  small  portion  of  which  are  expended 
within  the  state,  from  which  no  substan- 
tial local  benefit  of  a  public  nature  results, 
is  not  within  the  meaning  of  a  statute  ex- 
empting from  taxation  the  property  of  char- 
itable associations  devotfd  exelnalvely  to 
the  uses  and  purposes  of  public  charily, 
since  the  legislature  will  not  be  presumed 
to  have  exempted  institutions  having  no  re- 
lation to  the  welfare  of  the  inhabiUinta  of 
the  state. 

(April  7,  1908.) 


Case  Note.  —  Right  of  charitable,  edu- 
cational, or  reHgtmia  inatitution  to 
exemption  from  taxaton  as  affected 
by  the  geographical  field  of  operation. 

Reason  and  authority  would  seem  to  sup- 
port the  proposition  enunciated  in  Cabtei 
V.  WHrroouB,  that  such  institutions  are  not 
entitled  to  exemption  from  taxaUon  when 
their  benefits  are  chiefly  bestowed  lieyond 
the  limits  of  the  state.  Such  was  the  prin- 
ciple governing  the  decision  of  Alfred  Uni- 
versity V.  Hancock,  69  N.  J.  Eq.  470,  46  Atl. 
178,  in  which  it  was  held  that  a  succession- 
tax  statute  exempting  gifts  and  bequests  u> 
religious,  benevolent,  and  charitable  insti- 
tutions and  organizations  did  not  exempt 
from  such  tax  gifts  and  bequests  to  charita* 
ble  institutions  located  outside  the  state. 

The  authority  chiefly  relied  upon  by  the 
court  in  the  case  just  cited  was  Re  Prime, 
136  N. \.  347,  18  L.R.A.  713,  32  N.  E.  1091. 
in  which  it  wan  held  that  the  exemption  of 
"any  religious,  educational,  ...  or 
charitable  corporation,  or  corporation  or- 
lifaniKed  for  .  .  .  other  than  business 
purposes."  from  the  collateral-inheritance 
tax  extended  only  to  domestic  corporations. 
The  court  saiil  that  "a  statute  of  a  stat^ 
granting  powers  and  privileges  to  corpora- 
tions must,  in  the  absence  of  plain  indica* 
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TRANSFER  by  the  Superior  Court  for 
HilUborongh  County,  for  the  opinion 
of  the  Supreme  Court,  of  a  proceeding  by 
the  State  Treasurer  to  lubjeet  legacies  un- 
der the  will  of  Susan  Reed  to  the  succession  ^ 
tax.  Exemption  sustained  ic  part. 

The  beneficiaries  claiming  exemption  from 
the  BuccesBion  tax  were  certain  local 
churches  and  the  societieH  connected  with 
them,  such  as  Uie  Ladies*  Social  (Srde,  Sun- 
day Sdioot,  the  choir,  the  Epworth  League, 
the  Auxiliaries  of  the  Woman's  Home  and 
Foreign  Missionary  Societies,  the  Young 


Women's  Christian  Association,  the  Auxil- 
iary of  the  Young  Men's  Christian  Assoda- 
tion,  the  Protestant  Home  for  Aged  Women, 
the  Day  Nursery,  and  the  Women^  Belief 
Corps  of  the  Grand  Army  of  the  Repnb- 
lie. 

Further  fiuitB  are  stated  in  the  opinion. 

Messrs.  Edwin  O.  BuCman,  Attome}- 
Gennal,  and  Joseph  8.  Matthews,  for 
plaintiff: 

Statutes  exempting  personB  or  property 
from  taxation  are  to  be  strictly  oonstrued 
against  the  exempti<ni. 


tions  to  the  contrary,  be  held  to  apply  only 
to  corporations  created  by  the  state  and  over 
which  it  has  the  power  of  visitation  and 
control.  .  .  .  It  is  the  policy  of  society 
to  ei^urage  benevolence  and  charity;  but 
it  is  not  the  proper  function  of  a  state  to 
go  outside  of  Its  own  limits,  and  devote  its 
resources  to  sup^rt  the  cause  of  religion, 
education,  or  missions  for  the  benefit  of 
mankind  at  large." 

The  foregoing  langusge  was  quoted  with 
approval  in  Re  Balleia,  144  N.  Y.  131,  38 
N.  R.  1007,  and  in  Re  Smith,  77  Hun,  134, 
28  N.  Y.  Supp.  476,  in  both  of  which  it  was 
held  that  the  exemption  provision,  in  favor 
of  religious  corporations,  of  an  act  provid- 
ing for  transfer  taxes,  did  not  apply  to  for- 
eign religious  corporations. 

And  in  Humphreys  v.  State,  70  Ohio  St.  «7, 
(15  U^Ji.  776,  101  Am.  St  Rep.  888,  70  N. 
E.  067.  it  was  held  that  missionary  boards, 
and  other  benevolept  religious  societies  and 
the  auxiliaries  thereto,  inoorporated  and  or- 
ganized under  the  laws  of  other  states,  for 
"purposes  of  purely  public  charity  or  other 
exclusively  public  purposes,"  were  not  ex- 
empt fnmi  succession  taxes,  though  some  of 
the  charitable  work  of  such  institutions 
was  carried  on  within  the  state.  Re  Prime, 
supra,  was  the  principal  authority  relied 
upon  for  this  decision,  and  the  language 
01  that  opinion  was  quoted  with  approval. 

So,  inlte  Speed,  2lQ  111.  28.  108  Am.  St. 
Rep.  180,  74  N.  E.  809,  in  which  it  was  held 
that  exemptions  in  favor  of  religious,  edu- 
cational, or  charitable  oiganizations  pro- 
vided by  the  inheritance-tax  statute  did  not 
apply  to  foreign  corporations,  the  fact  that 
the  benefits  of  such  corporations  were  be- 
stowed beyond  the  state  seems  to  have  in- 
fluenced to  Bome  extent  the  decision,  since 
the  court  reverted  to  the  fact  that  the  cor- 
poration in  question  had  never  engaged  in 
the  state  in  the  educational  or  religious 
work  it  was  chartered  to  promote  and  ad- 
vance, and  that  it  had  no  power  to  devote 
funds  which  it  might  receive  to  educational 
or  religious  purposes  beyond  the  limits  of 
the  state  where  it  was  incorporated. 

Tn  the  following  eases,  in  which  it  was  held 
that  the  exemptions  under  tax  laws  in  fa- 
vor of  charitable,  educational,  or  religions 
institutions  did  not  apply  to  corporations 
chartered  in  other  states,  the  principles 
enunciated  in  the  cases  just  reviewed  very 
likely  actuated  the  courts  in  arriving  at 
fiuch  conclusion,  though  no  other  ground 
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was  offered  therefor  than  that  the  institu- 
tions in  question  were  foreign  corporations: 
People  ex  rel.  Huck  v.  Western  Seaman's 
Friend  Soc  87  HI.  246;  Minot  v.  Winthrop. 
162  Mass,  lis,  26  hJLJL.  2S0.  38  N.  E.  512: 
Rice  T.  Bradford,  180  Mass.  645,  03  N.  E. 
7;  Port  Hurcm  v.  Wright,  IBO  Mich.  270. 
114  N.  W.  76;  Re  Rothschild  (N.  J.)  63 
Atl.  616,  affirmed  upon  the  opinion  of  the 
prerogative  court  in  65  Atl.  1118;  Catlin  v. 
Trinity  College,  113  N.  Y.  133,  3  hJLA. 
206,  20  N.  E.  864;  Re  Hiokok,  78  Tt.  259. 
62  AtL  724. 

Uptm  these  prindples,  it  would  seem  to 
follow  that,  it  an  institution  incorporated 
in  one  state  has  property  devoted  to  diar- 
itable,  religious,  or  educational  purposes 
within  another  state,  such  property  will  be 
entitled  to  the  exemptions  bestowed  by  thr 
tax  laws  of  the  latter  state  upon  domestic 
corporations  of  such  character,  unless  the 
terms  of  the  exemption  provisions  are  in- 
consistent with  such  a  view.  Such,  in  fact, 
was  the  result  reached  in  Lite  T.  Johnston. 
65  N.  J.  L.  169,  46  Atl.  776,  and  in  8L  Vin 
cent  de  Paul  t.  Brakeley,  67  N.  J.  L.  176,  SO 
Atl.  S89. 

The  location  of  the  field  of  operation  oi 
such  institutions  does  not  seem  to  afTect 
the  exemptions  from  taxes  provided  in  Kn^r- 
liah  statutes,  since  in  Comrs.  of  Income  Tax 
V.  Pemsel  [1891]  A.  C.  531.  it  was  held 
that  a  trust  for  misBions  among  the  hea- 
thens was  a  trust  for  charitable  purposes  an 
as  to  entitle  the  trustees  thereof  to  the  allow- 
ances granted  by  the  income-tax  law  on  the 
rents  and  profits  of  lands,  etc.,  vested  in 
trustees  for  charitable  purposes,  so  far  aft 
the  same  should  he  applied  to  such  pur- 
poses. 

In  Re  Jones  (N.  J.)  67  Atl.  1035,  it  was 
held  that  institutions  of  another  state,  whose 

object  was  to  fumlBh  instruction  to  yonng 
men  destined  for  the  ministry  in  a  eertain 
religious  denomination,  and  a  society  (of 
what  state  does  not  appear)  whose  only 
purpose  was  the  extension  of  gospel  preach* 
ing,  were  entitled  to  the  exemptions  pro- 
vided hy  the  collateral  inheritance-tax  stat- 
ute in  favor  of  religious  institutions  "not 
confined  in  their  operations  and  benefactions 
to  local  or  state  purposes,  but  for  the  gen- 
era! good  of  the  people  interested  therein. — 
whether  .  .  .  organised  under  the  laws 
of  this  state,  or  .  .  .  nnaer  the  lawi  of 
some  other  state." 
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SUte  T.  Manchester  Sav.  Bank,  71  N.  H. 
6SS,  53  Atl.  739;  FliUlips  Exeter  Academy 
T.  Exeter,  68  N.  H.  306,  42  Am.  Rep.  589; 
Be  Walker,  200  lU.  S66,  66  N.  E.  144;  Be 
BUekok,  78  Vt.  269,  62  Atl.  724;  12  Am. 
ft  Eng.  Enc  Lav.  2d  ed.  p.  302;  Bangor  v. 
Rising  Virtue  Lodge,  No.  10,  F.  ft  A.  M. 
78  He.  434,  40  Am.  Rep.  369;  Thurston 
County  T.  Sisters  of  Charity,  14  Wash.  264, 

44  Fac  K2;  Young  Uen's  Christian  Abso. 
T.  Fatetson,  61  X.  J.  L.  420,  39  Atl.  656; 
Chieago  use  of  Schofds  v.  Chicago,  307  Kl. 
87,  69  N.  E.  680;  1  Cooley,  Taxn.  3d  ed.  p. 
367;  Morris  v.  Lone  Star  Chapter  No.  6,  R. 
A.  M.  68  Tex.  698,  6  8.  W.  619. 

If  the  legacy  is  lett  in  such  a  way  that 
the  institution  is  at  liberty  to  invest  the 
money  in  tenement  property,  or  otherwise 
to  invest  it  for  purposes  ot  fneome,  thus 
hoarding  the  principal  and  using  only  the 
income  for  the  purposes  of  charity,  the  leg- 
acy is  taxable,  because  such  investmentB  in 
the  hands  of  the  institution  are  taxable. 

Young  Hen's  Christian  Asso.  t.  Keene, 
70  N.  H.  223,  46  AtL  186;  Phillips  Exeter 
Academy  t.  ExetOT,  supra;  Alton  Bay 
Oampmeeting  Asso.  t.  Alton,  69  N.  H.  311, 

45  Atl.  96;  New  London  t.  Colby  Academy, 
69  N.  H.  443,  46  AtL  743;  Third  Cong.  Soc. 
r.  Springfield.  147  Mass.  396,  18  N.  E.  68; 
Academy  of  Richmond  County  t.  Bohler,  80 
Ga.  169,  7  S.  E.  633;  Fennsyh-ania  Hospi- 
tal T.  Delaware  County,  169  Pa.  806,  32  Atl. 
466;  Sisters  of  Peace  v.  Westervelt,  64  N. 
J.  L.  610,  46  Atl.  788;  Amerieao  Sunday 
School  Union  t.  Philadelphia  (American 
Sunday  School  Union  v.  Taylor)  161  Pa. 
307,  23  LJtA.  696.  29  Atl.  26;  Hibernian 
Bener.  Soc  t.  Kelly,  28  Or.  173,  80  L.R.A. 
167,  62  Am.  St.  Rep.  769,  42  Pac.  3;  FiiBt 
M.  E.  Church  t.  Chicago,  26  III.  482;  Brodie 
T.  Fitzgerald,  67  Ark.  446,  28  S.  W.  29; 
Ridgeley  Lodge,  No.  23,  L  0.  O.  F.  T.  Redus, 
78  Miss.  352,  29  So.  163;  1  Cooley,  Taxn. 
3d  ed.  360,  363;  1  Desty,  Taxn.  111. 

The  words  "in  this  state"  were  intended 
to  require  not  only  that  the  institution  it- 
self should  be  here,  but  that  its  activities 
should  be  devoted  to  charities  within  this 
sUte. 

Humphreys  v.  State,  70  Ohio  St.  67,  65 
LJtA.  776,  101  Am.  St.  Rep.  888,  70  N.  E. 
967;  Be  Prime,  136  N.  Y.  347.  18  L.R.A. 
713,  82  N.  E.  1091;  Minot  v.  Winthrop,  162 
3daas.  113,  26  LJIA.  259,  38  N.  E.  612; 
RioB  V.  Bradford.  180  Mass.  646,  63  N.  E. 
7;  Re  mclrok,  supra;  Catlin  v.  Trinity  Col- 
lie. 118  N.  Y.  183,  3  LJLA.  206,  20  N.  E. 
864;  Re  Rothschild  (N.  J.)  63  Atl.  616; 
Alfred  University  v.  Hancock.  69  N.  J.  Eq. 
470,  46  Atl.  178;  United  SUtes  v.  Ferkina, 
163  U.  S.  626,  41  L.  ed.  287,  16  Sup.  Ct. 
Rep.  1073. 

If  the  charity  is  confined  altogether  or 
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mainly  to  the  assistance  of  the  members  of 
any  particular  organization  or  society,  it  la 
not  a  public  charity. 

1  Desty,  Taxn.  p.  113;  Donohngh's  Ap- 
peal, 86  Fb.  314;  Philadelphia  v,  Afosonic 
Home,  160  Pa.  672,  23  L.R.A.  646.  40  Am. 
St.  Rep.  736,  28  Atl.  954;  Jackson  v.  Phil- 
lips, 14  Allen,  639;  Young  Men's  Protestant 
Temperance  ft  Benev.  Soc.  v.  Fall  River,  160 
Mass.  409,  36  N.  E.  57;  Newport  v.  Masonic^ 
Temple  Asso.  108  Ky.  333.  49  UR.A.  252,  66 
S.  W.  406;  Ridgeley  Lodge,  No.  23.  I.  O.  O. 
P.  V.  Redus.  and  Bangor  v.  Rising  Virtue 
Lodge.  No.  10,  F.  A  A.  M.  supra;  Mullen  v. 
Jnenet,  6  Pa.  Super.  Ct.  1. 

The  exemption  does  not  extend  to  those 
institutions  whose  charities  are  only  quasi 
public. 

Donohugh's  Appeal  .and  Young  Men's 
Christian  Asso.  v.  Paterstm,  rapra. 

Fublte  charity  must  be  ihe  essential  oh- 
jeet  of  the  institution.  If  the  society  is  at 
liberty  to  devote  its  funds  to  other  pur- 
poses, the  exemption  does  not  attach. 

Re  Vineland  Historical  ft  Antiquarian 
Soc.  66  N.  J.  Eq.  291,  66  Atl.  1039;  Kiil- 
adelphia  v.  Women's  Christian  As  so.  125 
Pa.  578,  17  Ati.  475;  Mullen  v.  Jnenet.  su- 
pra. 

Mr.  Ocorire  B.  French,  for  defendants: 
The  charities  here  represented  are  pnhlir 
diarities  within  the  meaning  of  the  statute. 

Jaokson  t.  Phillips,  14  Allen,  566;  Web- 
ster V.  Sughrow,  69  N.  H.  38^  48  LJt-A. 
100,  46  Atl.  139;  Garrison  v.  Little.  76 
lU.  App.  402;  Perry,  Tr.  |g  699-705;  2 
Kent.  Com.  p.  276;  Pom.  Eq.  Jut.  §S  154, 
1018-1024;  Sears  v.  Atty.  Gen.  193  Mass. 
551,  79  N.  E.  772;  Farrigan  v.  Pevear,  193 
Maes.  147,  7  LJLA.(N.S.)  481,  118  Am.  St. 
Rep.  484,  78  N.  E.  K6;  Minns  v.  Billings. 
183  Mass.  126.  6  LJtA.(N.  S.)  686,  97  Am. 
St.  Bep.  420,  66  N.  E.  698;  Franklin  Square 
House  v.  Boston,  188  Mass.  409,  74  N.  E. 
675;  Os^od  T.  Rogers.  186  Mass.  238.  71 
N.  E.  306;  Dniry  v.  f4atick,  10  Allen.  178; 
Re  Bartlett,  163  Mass.  514,  40  N.  E.  899; 
McAlister  v.  Burgess,  161  Mass.  269,  24 
LJLA.  168,  87  N.  E.  173;  Sherman  v.  Con- 
gr^tional  Home  Missionary  Soc.  176  Mass. 
349.  67  N.  E.  702;  Darey  v.  Kellev.  153 
Mass.  438,  26  N.  E.  1110;  Lovell  v.  Charles- 
town,  66  N.  H.  684,  82  Atl.  160;  Warde  v. 
Manchester,  66  N.  H.  608,  22  Am.  Rep.* 
504;  Rolfe  ft  R.  Asylum  v.  Lefehie.  69  N.  TT. 
238,  46  Atl.  1087;  Oxford  Union  Cong.  Soc. 
V.  West  Cong.  Soc  66  N.  H.  467;  Union  F. 
R.  Co.  V.  Artist,  28  L.R.A.  581,  9  C.  C.  A. 
14,  19  U.  S.  App.  612,  60  Fed.  366;  Oonk- 
lin  V.  Davis,  63  Comi.  877,  28  AU.  637; 
Philadelphia  v.  Women's  Ohristian  Asso.  186 
Pa.  572,  17  Atl.  476;  Mack's  Appeal,  71 
Conn.  122,  41  Atl.  242;  Smith  v.  Havens 
ReUef  Fund  Soe.  44  Misc.  694,  90  N.  Y. 
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Supp.  168;  Kentucky  Female  Orphan  School 
V.  Louisville,  100  Ky.  470,  40  LJl^.  119,  36 
S.  W.  921;  Re  Buck  [1896]  2  Ch.  727; 
State,  Sisters  of  Charity,  Prosecutor,  t. 
Chatham  Twp.  52  N.  J.  L.  373,  9  LJlJL  198, 
20  Atl.  292;  People  ex  rel.  Society  of  New 
>'ork  Hospital  t.  Purdy,  68  Hun,  S86,  12  N. 
Y.  Supp.  307. 

The  means  or  methods  by  which  a  puhlic 
charity  is  sustained  are  not  to  be  confused 
with  its  purposes. 

Philadelphia  v.  Women's  Christian  Asso. 
supra;  Com.  v.  Young  Men's  Christian  Abso. 
116  Ky.  711, 105  Am.  St.  Rep.  234,  76  S.  W. 
522;  Daly's  Estate,  208  Pa.  58,  57  Atl.  180; 
Phillips  V.  Harrow,  93  Iowa,  92,  61  N.  W. 
434;  Mercantile  Library  Co.  v.  Philadelphia, 
14  Pa.  Co.  a.  204;  Philadelphia  v.  Pennsyl- 
vania Hospital,  164  Fa.  9,  25  Atl.  1076; 
Kentucky  Female  Orphan  School  v.  Louih- 
ville,  100  Ky.  470,  40  L.RjV.  119,  36  S.  W. 
921;  Woman's  Home  Missionary  Soo.  t. 
Taylor,  173  Pa.  456,  84  Atl.  42;  Re  Vassar, 
127  N.  Y.  1,  27  N.  E.  894;  Episcopal  Acad- 
i>myT.Phi1«delphU,160  Pa.  666, 25  Atl.  55; 
Price  v.  Maxwell.  28  Pa.  23;  Philadelphia 
V.  Keystone  Battery  A.  169  Pa.  626,  32  Atl. 
428;  Burd  Orphan  Asylum  v.  School  Dist. 
90  Pa.  21;  Gooch  T.  AsBOciation  for  Relief, 
109  Mass.  668;  McDonald  v.  Maasaehusetts 
Oeneral  HospiUl,  120  Mass.  438,  21  Am. 
Rep.  529;  People  ex  rel.  Society  of  New 
Ywk  Hospital  v.  Purdy,  supra;  Sherman  v. 
Congrefrational  Home  Missionary  Soe.  176 
Mass.  349,  67  N.  B.  702. 

Special  tax  laws,  however,  are  to  be  eon- 
atrned  moat  strictly  against  the  gorem- 
meat,  and  most  fitvorably  to  the  taxpayer; 
and  a  dtizen  cannot  be  subjected  to  sudi 
special  burdens  without  clear  warrant  of 
law. 

Dos  Passos,  Collateral  Inheritance  Tax 
Law,  p.  76,  g  32;  Dwarris,  Stat.  742,  749; 
Re  Enston  < People  v.  Sherwood)  113  N.  Y. 
174,  3  LJLA.  464,  21  N.  E.  87;  Be  Payer- 
weather,  143  N.  Y.  114,  38  N.  E.  378;  Re 
Harbeek,  161  N.  Y.  211,  56  N.  B.  860;  Re 
Kiinberiy,  27  App.  DIv.  470,  60  N.  Y.  Supp. 
586;  Re  Beach,  19  App.  Dir.  630.  46  N.  Y. 
Supp.  354;  Green  v.  Holway,  101  Abss.  248, 
3  Am.  Rep.  339;  Hartranft  r.  WIegmann, 
121  U.  8.  609,  80  L.  ed.  1012,  7  Sup.  Ct. 
Rep.  1840;  Commercial  Bank  t.  Sandford, 
l03  Fed.  98;  Cache  County  ex  rel.  Matthews 
v.  Jensen,  21  Utah,  207,  61  Pac.  303;  Brown 
V.  Com.  98  Va.  866,  36  8.  E.  486. 

Sunday  schools  are  public  charities. 

Conklin  v.  Davis,  68  Conn.  377.  28  Atl. 
537;  Fairbanks  T.  Lamson,  99  Mass.  633; 
Re  Bartlett,  163  Mass.  S09,  40  N.  E.  899: 
Eutaw  Place  Baptist  Churdi  v.  Shively,  67 
Md.  498,  1  Am.  St.  Rep.  412,  10  Atl.  244; 
Monrille  t.  Fowle,  144  Mass.  109,  10  N.  E. 
766. 
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Subsequent  legislation,  even  if  plainly  in* 
tended  to  be  declaratory  of  prior  statutes, 
cannot  be  more  than  evidence  in  no  respect 
controlling  the  court,  whose  peculiar  duty 
it  is  to  construe  the  meaning  of  statutes. 

Smith  T.  Syracuse,  17  App.  Div.  63,  44  N. 
Y.  Supp.  852;  Re  Harbeek,  43  App.  Div.  188, 
59  N.  Y.  Supp.  362;  Virginia  Coupon  Gases, 
25  Fed.  647;  Dequindre  v.  Williams,  81  Ind. 
444;  State  v.  Ohio  Soldiers'  &  Sailors'  Or- 
phans' Home,  37  Ohio  St.  276;  People  ex 
rel.  Thome  T.  Hays,  4  Cal.  127. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

By  the  statute  in  force  on  the  date  of  the 
death  of  the  testatrix,  "all  property  within 
the  jurisdiction  of  the  state,  .  .  .  which 
shall  pass  by  will,  or  by  the  laws  regulating 
intestate  succcasion,  .  .  .  except  .  .  . 
to  or  for  the  use  of  charitable,  educational, 
or  religious  societies  or  institutions  in  this 
state  the  property  of  which  is  by  law  ex- 
empt from  taxation,  .  .  .  shall  be  sub- 
ject to  a  tax  of  6  per  cent  of  its  value, 
for  the  use  of  the  state."  Laws  1905,  chap. 
40,  p.  482,  S  1.  Before  the  decree  of  the 
protttte  court  In  this  proceeding,  this  stat- 
ute had  been  amended  by  the  legislature  of 
1907  by  apparently  making  Uie  exemption 
of  legacies  to  such  institutions  from  the  tax 
or  impost  to  apply  only  "when  such  sodety 
or  institution  is  bound  by  the  terms  of  the 
will,  ...  or  by  the  limitation  of  Its 
powers,  to  devote  such  property  solely  to 
such  uses  and  purposes  that  the  prt^ity  is 
its  hands  will  be,  by  law,  exempt  from  tax- 
atk>n."  Laws  1907,  chap.  68,  p.  66,  S  1- 
Under  the  former  law,  no  inheritance  tax 
was  ehargeaUe  upon  a  legacy  to  a  diarita- 
ble,  educational,  or  religious  society  whiA 
enjoyed,  under  the  law,  immunity  from  tax- 
ation upon  its  property.  The  use  to  be 
made  of  the  fund  bequeathed  to  such  a 
society  was  not  deemed  to  be  Important; 
at  least,  it  was  not  regarded  by  the  legis- 
lature 08  BO  essential  as  to  be  declared  to 
be  the  test  of  the  exemption.  Under  the 
latter  statute,  it  would  seem  the  exempUon 
attaches  in  such  a  case  only  when  it  appears 
that  the  money  or  property  donated  must 
be  devoted  to  such  uses  by  the  sodety  that 
it  will  be  exempt  from  the  general,  yearly 
tax  burden.  That  the  legislature  Intended 
by  this  amendment  to  introduce  into  the 
law  a  nwterial  change  is  too  plain  for  ar- 
gument. Its  purpose  was  to  restrict  the  ex- 
emption within  narrower  bounds  that  those 
set  by  the  former  statute.  The  claim  made 
by  the  plaintiff,  that  the  amendttient  is 
merely  declaratoiy  of  the  meaning  of  the 
original  statute^  cannot  be  sustained  upon 
any  reasonable  constnirtion  of  legislative 
action;  and,  if  sustained,  it  might  not  be  of 
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controlling  importance  in  a  Judicial  finding 
of  the  legislative  intention  evidenced  hy  the 
act  of  1905.  It  is  plain  that  the  two  acta 
do  not  mean  the  same  thing.  Nor  was  it 
the  intention  of  the  legislature  of  1907  to 
repeal  the  statute  of  1905.  While  it  re-en- 
acted the  latter  statute,  with  the  material 
change  above  suggested,  it  did  not  in  terms 
attempt  to  repeal  it;  and  no  reason  is  ap- 
parent why  it  should.  It  was  seeking  to 
perfect  l^islation  upon  a  comparatively 
new  subject;  and  it  accomplished  its  pur- 
pose by  enacting  an  amendment  to  the 
old  statute  in  a  single  particular,  "so  that 
said  section  shall  read  as  follows."  To  hold 
that  this  amounted  to  a  repeal  of  the  for- 
mer statute  would  be  to  give  no  force  to  the 
evident  intention  of  the  legislature.  Re 
Prime,  186  N.  Y.  847,  18  LJUA.  713,  82  N. 
E.  1091. 

Equally  untenable  is  it  to  urge  that  the 
amendment  of  1907  was  intended  to  have  a 
retroactive  effect,  and  to  apply  to  estates 
then  in  course  of  settlement.  The  language 
iwed  is  prospective.  It  relates  to  property 
"which  shall  paas  by  will."  The  testatrix's 
will  became  effective  to  pass  property  upon 
her  death.  The  necessary  delays  incident  to 
the  settlement  of  the  estate  and  final  de- 
cree of  distribution  did  not  postpone  the 
passing  of  the  estate  within  the  meaning  of 
the  statute.  The  legatees  derive  their  title 
from  the  testatrix.  Their  rights  became 
fixed  at  her  death.  They  then  became  the 
owners  of  the  property  bequeathed  to  them, 
though  the  possession  and  actual  enjoyment 
thereof  were  delayed  by  operation  of  law, 
and  at  the  same  time  the  right  of  the  public 
to  the  tax  accrued.  As  the  legatees'  inter- 
ests vested  at  the  death  of  the  testatrix  or 
upon  the  probate  of  the  will  (Brown  v. 
Brown,  44  N.  H.  281;  Ordway  v.  Dow,  55 
N.  H.  11 ;  Sanborn  v.  Clough,  64  N.  H.  315, 
10  Atl.  678),  there  is  little  ground  for  hold- 
ing, in  the  absence  of  express  language  to 
that  effect,  that  the  legislature  intended  the 
amendment  of  1907  to  have  a  retroactive 
effect,  and  to  defeat  or  limit  rights  so  vest- 
ed under  testamentary  provisions.  The 
construction  and  effect  of  a  will  are  ordi- 
narily governed  and  determined  by  the  law 
in  force  when  it  became  effective.  Loveren 
V.  Lamprey,  22  N.  H.  434;  Wakefield  v. 
Phelps,  37  N.  H.  295,  306;  Perkins  v. 
George,  45  N.  H.  453,  455;  Morgan  v.  Perry, 
51  N.  H.  559,  567.  The  rights,  therefore,  of 
the  parties  to  the  suit  under  the  will  in 
question,  must  be  determined  in  accordance 
with  the  statute  of  1905,  which  was  in  force 
when  the  testatrix  died  and  when  the  inter- 
ests of  the  parties  under  her  will  vested. 

In  this  view  of  the  case,  the  question 
ariieB  whether  the  bequests  to  the  defend- 
uit  aaM>dati<m8  and  lodetiea  are  exempt 
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from  the  tax  imposed  by  the  statute  of 
1905.  In  the  language  of  the  statute,  if 
they  are  "charitable,  educational,  or  reli- 
gious societies  or  institutions  in  this  state," 
and  if  their  property  "is,  by  law,  exempt 
from  taxation,"  the  bequests  to  them  are 
not  subject  to  the  tax;  otherwise  they  are. 
If  the  meaning  of  the  statute  is  that  the 
exemption  only  applies  when  the  associa- 
tion, falling  within  the  terms  of  the  statute 
in  other  respects,  holds  all  its  property  free 
from  yearly  taxation,  practically  the  ex- 
emption, which  was  intended  to  foster  and 
enoourage  such  institutions,  would  be  found 
to  apply  to  a  rather  peculiar  and  limited 
class.  Re  Vassar,  127  N.  Y.  1,  10,  27  N.  E. 
394.  Most  charitable  institutionB  whose 
property  "is  devoted  exclusively  to  the  uses 
and  purposes  of  public  charity,"  and  which 
is  "exempted  from  taxation"  (Laws  1896, 
chap.  66,  p.  426,),  may  own  property,  not 
exclusively  devoted  to  charity,  which  is 
subject  to  the  general  tax  burden.  The  use 
that  is  made  of  the  property  determines  the 
question  of  its  taxability  under  the  statute 
quoted.  Some  of  it  may  be  exempt  from 
taxation,  while  the  rest  of  it  is  not.  Such  a 
society  may  own  real  estate  which  is  not 
directly  used  in  carrying  on  its  charitable 
work,  as,  for  instance,  it  may  rent  real  es- 
tate for  business  purposes  (Phillips  Exeter 
Academy  v.  Exeter,  68  N.  H.  306,  42  Am. 
Rep.  589;  New  London  v.  Colby  Academy, 
69  N.  H.  443,  446,  46  Atl.  743;  Young  Men's 
Christian  Asso.  v.  Keene,  70  N.  H.  223,  46 
Atl.  186)  and  be  subject  to  taxation  there- 
for. It  may  invest  money  in  savings  banks, 
which  thereupon  becomes  taxable.  But  the 
fact  that  it  may  own  taxable  property,  or 
that  it  in  fact  does  own  such  property,  does 
not  prove  that  the  legislature  did  not  intend 
to  include  such  an  institution  of  a  charita- 
ble character  within  the  favored  class.  In 
consideration  of  public  benefits  conferred  by 
such  establishments,  and  in  view  of  the  fact 
that  their  property  is  substantially  used 
directly  in  the  promotion  of  public  charity, 
is  unproductive  of  profit  or  gain,  and  is  not 
when  BO  used  taxable,  it  was  the  policy  of 
the  legislature  to  exempt  them  from  the 
burden  of  the  inheritance  tax.  If  their  gen- 
eral property  is  exempt  from  taxation  un- 
der existing  statutes,  general  or  special,  be- 
quests to  them  are  not  taxable  merely  be- 
cause it  appears  that  they  own  incidentally 
property  that  is  taxable.  Nor  does  it  ap- 
pear that  the  legislature  intended  that  a 
legacy  to  a  charitable  association  should  b* 
subject  to  the  succession  tax  if,  when  re- 
ceived, it  might  be  invested  in  taxable  prop- 
erty. The  sole  test  suggested  by  the  lan- 
guage of  the  statute  in  its  application  to 
the  subject-matter  is  to  ascertain  whether 
the  legatee  ia  a  charitable,  educational,  or 
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within  the  class  which  the  legislature  in- 
tended to  favor  and  encourage. 

Wl|en,  however,  an  auxiliary  body,  like 
the  Auxiliary  of  the  Woman's  Foreign  Mis- 
sionary Society,  though  connected  with  a 
local  church  and  existing  within  the  juris- 
diction as  an  association,  seeks  as  its  prin- 
cipal object  "the  evangelization  of  heathen 
women"  and  the  raising  of  funds  for  that 
purpose  alone,  it  is  difficult  to  discover  how 
the  public  represented  by  the  people  of  this 
state  is  benefited  by  the  supposed  benevo- 
lence. Even  if  there  are  "heathen  women" 
in  our  midst,  this  society  can  do  nothing 
for  their  enlightenment  and  civilization ;  for, 
as  found  in  the  case,  none  of  its  funds  "are 
or  can  be  devoted  to  charitable  objects  with- 
in the  state  of  New  Hampshire."  Its  mon- 
ey may  be  sent,  and  presumably  the  princi- 
pal part  of  it  is  sent,  to  assist  in  the  conver- 
sion of  people  living  in  remote  parts  of  the 
earth  from  their  native  religion  to  that  of 
Christianity.  The  expenditure  of  large  sums 
of  money  for  the  enlightenment  upon  re- 
ligious subjects  of  the  natives  of  the  antip- 
odes evidently  was  not  one  of  the  objects 
the  legislature  intended  to  encourage,  when, 
in  1896,  the  property  of  charitable  associa- 
tions "devoted  exclusively  to  the  uses  and 
purposes  of  public  charity"  was  exempted 
from  taxation,  or  when,  in  1906,  legacies 
to  such  associations  "in  this  state"  were  ex- 
empted from  the  inheritance  tax.  The  ben- 
efit to  the  public  of  this  state  of  such  a  trust 
is  so  visionary,  problematical,  and  uncer- 
tain that  it  cannot  be  deemed  for  the  pur- 
poses of  this  case  a  public  charity,,  without 
imputing  to  the  legislature  motives  which 
it  is  reasonably  certain  they  did  not  en- 
tertain. The  state  is  not  itself  a  charitable 
institution,  and  does  not  authorize  its  rep- 
resentatives to  expend  the  public  money,  by 
exemptions  from  taxation  or  otherwise,  for 
purposes  having  little  or  no  relation  to  the 
welfare  of  the  inhabitants  of  the  state.  The 
purpose  of  such  laws  is  the  acquisition  of 
some  supposed  public  advantage.  Opinion 
of  Justices,  58  N.  H.  623;  Perry  v.  Keene, 
56  N.  H.  514.  If  it  is  impossible  to  see  how 
the  public  good  of  the  state  is  promoted  by 
a  claimed  exemption  from  the  tax  burden,  it 
cannot  be  inferred  that  the  legislature  in- 
tended such  a  result  from  language  which 
does  not  necessarily  require  such  a  construe- 
tion.  "If  a  statute  is  capable  of  two  mean- 
ings, and  one  is  more  reasonable  and  there- 
fore more  probable  than  the  other,  this  fact 
is  necessarily  considered,  with  all  other  com- 
petent evidence,  on  the  question  of  intent. 
The  evidence  of  intention  may  include  vari- 
ous inherent  probabilities  and  the  probative 
force  of  many  circumstances,  as  well  as  the 
literal  sense  of  the  words  u»ed.  When  the 
meaning  is  found  by  giving  due  weight  to 
17  Ii.R.A.(N.8.) 


everything  that  legally  tends  to  prove  it,  it 
is  not  a  matter  of  discretion  whether  it  shall 
be  adopted  or  rejected.  If  the  evidence  es- 
tablishes the  fact  that  the  literal  sense  is 
not  the  true  sense,  a  literal  constnietion 
would  be  an  alteration  of  the  law."  Opinion 
of  Justices,  66  N.  H.  629,  651,  33  Atl.  107«, 
1088.  In  holding  that  general  tax  exemp- 
tion laws  apply  to  domestic,  and  not  to 
foreign,  corporations,  the  court,  in  Re  Prime, 
136  N.  Y.  347,  362,  18  LJE.A.  713,  32  N.  B. 
1091,  1095,  says:  'It  is  the  policy  of  so- 
ciety to  encourage  benevolence  and  charity; 
but  it  is  not  the  proper  function  of  a  state 
to  go  outside  of  its  own  limits  and  devote 
its  resources  to  support  the  cause  of  reli- 
gion, education,  or  missions  for  the  benefit 
of  mankind  at  large."  And  it  is  not  to  be 
inferred  that  the  l^slature  undertook  to 
encourage  the  accumulation  of  property  in 
this  state  by  foreign  or  domestic  corpora- 
tions or  societies,  whose  only  diaritable 
purpose  is  to  devote  it  exclusively  to  the 
use  of  religious  missionaries  for  the  con- 
version of  the  heathen  in  foreign  lands.  The 
Home  Missionary  Society  is  also  an  auxil- 
iary to  a  corporation  organized  in  another 
state,  and  its  object  is,  in  subordination  to 
the  principal  body,  to  assist  "in  the  eleva- 
tion and  evangelization  of  needy  and  desti- 
tute women  and  children  in  our  own  land, 
and  in  raising  funds  for  this  work."  While 
it  seeks  to  accomplish  religious,  moral,  and 
educational^  results,  its  field  of  operation  is 
not  confined. to,  though  it  may  include,  this 
stat^;  and  the  question  whether  its  charity 
is  a  public  one  which  the  legislature  intend- 
ed to  promote  may  not  be  entirely  free  from 
doubt.  As  a  matter  of  fact,  a  very  small 
part  of  the  funds  of  this  local  society  is  ex- 
pended in  this  state;  and  it  does  not  appear 
from  the  case  whether  It  has  the  right,  as 
between  it  and  the  parent  society,  to  use 
its  money  for  local  fhirposes.  As  a  matter 
of  practice,  it  has  devoted  substantially  all 
its  funds  to  the  support  of  charities  out- 
side of  New  Hampshire,  and  presumably  it 
will  continue  that  practice.  If  its  object 
was  to  maintain  an  orphans'  home  or  a  hos* 
pital  for  poor  pe(^le  on  the  Pacific  coast, 
and  all  its  resources  were  devoted  to  that 
purpose,  the  public  benefit  of  such  a  charity 
In  New  Hampshire  would  not  he  a^^rent 
Perhaps  it  would  be  no  more  evidnit  than 
the  maintenance  of  missions  in  China.  Its 
relation  to  the  public  interests  of  this  state, 
which  alone  the  le^slature  Is  ordinarily  pre- 
sumed to  have  in  view,  vrould  be  so  slifi^t. 
arising  merely  from  a  general  eommnnity  of 
interstate  interests,  tluit  it  is  not  fffobahle 
such  a  charity  would  be  the  object  of  leg- 
islative bfmnty  and  enoouragement.  Nor 
should  we  expect  to  find  the  lawmaken  ex- 
empting from  the  common  burden  of  taxa- 
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tion  a  society  whose  purpose  is,  as  estab- 
lished by  long  practice,  to  use  its  funds  ez- 
elusively  in  the  pnunotitui  of  charities  in 
other  states.  If  some  substantial  local  ben- 
efit accrues  of  a  public  nature  by  the  actual 
use  of  some  of  its  funds  for  charitable  pur- 
poMS  in  this  state,  it  mi^t  be  found  that 
it  was  included  within  the  exemption, 
though  it  used  the  balance  of  its  funds  in 
other  jttrisdietionB.  Baleh  t.  Shaw,  174 
Mass.  144,  64  K.  E.  490.  The  question  would 
be  whether  its  charity  was  of  such  a  dbarac- 
ter  and  so  administered  as  to  be  of  any  aub- 
itantial  benefit  or  advantage  to  the  public 
of  this  state;  and  Uiis  would  be  principally 
a  question  of  fact,  to  be  determined  upon 
competent  evidence.  But,  fn  the  absence  of 
such  evidence,  as  in  the  ease  of  this  mis- 
sionazy  society,  the  fact  cannot  be  assumed, 
and  it  eannot  be  found,  upon  the  facts  re- 
ported, that  the  society  is  exempt  from  tax- 
ation. 
Case  discharged. 

Peaslee*  J.,  did  not  ait.  The  others  con- 
cur. 


NIEW  YORK  OOCFRT  OF  APPKAL8. 
WILUAM  A.  WILC03C,  Respt, 

V. 

CITY  OP  ROCHESTER,  Appt. 

(190  N.  y.  137,  82  N.  E.  1119.) 

EUevator  —  negligence  —  question  for 
Jury. 

1.  The  question  of  the  a>ntributory  neg- 
ligence of  one  injured  by  falling  into  an 
elevator  well  when  attempting  to  enter  the 
car  for  transportation  ia  for  the  jury  oo 
conflicting  evidence  as  to  whether  or  not 
tife  conductor,  who  had  just  come  from  the 
car,  left  the  door  open  or  closed. 

Same  **  police  station  —  governmental 
power. 

2.  The  operation  by  a  municipal  corpora- 
tifm  of  an  elevator  in  a  police  station  Is 

Cam  JTete.  —  JDtaMUCy  o/  munMpality 
/or  oeCa  uM<d^  are  not  MsenUoUy 
•poUce  functiona,  but  tphich  are  con- 
nected therewith. 

This  note  does  not  include  canes  which 
discuss  the  liability  of  municipal  corpora- 
tions for  the  acts  of  police  officers  in  the 
discharge  of  the  usual  duties  imposed  upon 
auch  officers,  or  for  acts  of  policemen  out- 
side the  scope  of  their  employment;  but  is 
confined  to  cases  in  which  the  negligent  act 
complained  of  was  not  such  as  generally 
pertains  to  the  functions  of  a  police  depart- 
ment. 

Tht  principle  upon  which  Judge  Haight 
bases  his  dissenting  opinion  seems  also  to 
have  covemed  the  decision  reached  in  Wood- 
hull  V.  New  York,  160  N.  Y.  450,  44  N.  E. 
17UIA.(N.S.) 


part  of  its  governmental  du^,  for  negli- 
gence in  which  it  is  not  liable  to  an  in- 
dividual injured  therelqr. 
Pleading  —  l^al  objection. 

3.  That  the  act  causing  the  Injury  to  one 
suing  a  municipal  corporation  for  personal 
injuries  alleged  to  have  been  caused  by  its 
negligence  was  part  of  its  governmental 
function  is  merely  a  lesal  objection  to  the 
right  to  recover,  which  n  is  not  necessary  to 
plead. 

(Haight,  J.,  dissents  from  proposition  2.) 
(December  10,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affinning 
a  judgment  of  a  Trial  Term  for  Monroe 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  personal 
injuries  allied  to  have  been  caused  by  de- 
fendant's negligence.  Reversed. 

The  facta  are  stated  in  the  opinion. 
Mr.  Wlllinm  A.  Snttierland,  for  appel- 
lant: 

The  defendant  was  engaged  solely  in  the 
discharge  of  governmental  functions. 

Moeat  V.  Buffalo,  116  App.  Div.  057,  101 
N.  Y.  Supp.  996;  Snider  v.  St.  Paul,  61 
Minn.  466,  18  L.R.A.  161,  53  N.  W.  763; 
Hughea  v.  Monroe  County,  147  N,  Y.  49,  39 
L.R.A.  33,  41  N.  E.  407;  McKay  v.  Buffalo, 
9  Hun,  401,  affirmed  in  74  N.  Y.  619;  Eddy 
V.  Ellicottville,  35  App.  Div.  256,  54  N.  Y. 
Supp.  800;  Smith  v.  Rochester,  76  N.  Y. 
506;  Reynolds  v.  Board  of  Education,  33 
App.  Div.  88,  53  N.  Y.  Supp.  76;  Lorillard  v. 
Monroe,  II  N.  Y.  392,  62  Am.  Dec.  120; 
Maxrailian  v.  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  Davidson  v.  New  York,  24 
Misc.  560,  54  N.  Y.  Supp.  61 ;  Brown  v.  New 
York,  32  Misc.  571,  66  N.  Y.  Supp.  382; 
Bank  v.  Brainerd  School  Dist.  49  Mtnn.  106, 
51  N.  W.  814;  Hill  v.  Boston,  122  Mass.  344, 
23  Am.  Rep.  332;  Oliver  v.  Worcester,  102 
'Mass.  489,  3  Am.  Rep.  48S;  Eastman  v. 

1038,  which  is  set  forth  in  full  In  his  opin- 
ion. In  that  case  the  court  used  the  fol- 
lowing language:  "The  liability  of  a  mu- 
nicipal corporation  for  the  acts  of  servants 
or  agents  depends  upon  the  character  of  the 
service.  If  the  corporation  appoints  or 
elects  them,  and  controls  them  in  the  dis- 
charge of  their  duties ;  if  it  can  continue  or 
remove  them,  or  hold  them  responsible  for 
the  manner  in  which  they  discuiarge  their 
duties;  and  if  their  duties  relate  to  the  ex- 
ercise of  corporate  powers,  and  are  for  the 
peculiar  benefit  of  the  corporation  in  its  lo- 
cal or  special  interests, — they  may  be  re- 
garded as  its  agents  or  servants,  and  the 
maxim  rexpondeat  superior  applies." 

Such,  too,  seems  to  have  been  the  con- 
trolling  principle  of  t^„M"/^i9c3gPt 
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a  ^ty  hall  was  a  public  and  govenunental 
tue,  and  therefore  tiie  city  was  not  respon- 
sible for  the  negligence  of  its  oflftcers,  agents, 
or  seiraats  in  the  management  of  such  build- 
ing. 

The  broad  general  docMne  of  the  Maxmil- 
'  ian  CasCi  which  is  certainly  not  now  open  to 
question  in  ihe  courts  of  this  state,  is  that 
"two  kinds  of  duties  are  imposed  on  munici- 
pal corporations, — the  one  governmental  and 
a  branch  of  the  general  administration  of  the 
government  of  the  state;  the  other  quasi 
private  or  eoiporate;"  and  "that,  in  the  ex- 
ercise of  the  latter  duties,  the  municipali^ 
is  liable  for  the  acts  of  its  officers  or  agents, 
while  in  the  former  it  is  not."  Cullen,  J., 
in  Lefiois  t.  Monroe  County,  162  N.  T.  S63, 
m,  SO  L.R.A.  200,  07  N.  E.  18S,  186.  The 
question  which  confronts  us  on  the  branch 
of  ^is  appeal  now  under  consideration  is 
whether  the  Aaty  exercised  by  the  cil^  of 
Roobester,  under  the  general  statutes  relat- 
ing to  cities  of  the  second  class,  of  main- 
taining and  caring  for  a  police  station,  is 
a  governmental  duty  appertaining  to  the 
general  administraUon  of  the  state,  or  a 
duty  imposed  and  undertaken  for  the  bene- 
fit of  the  municipality  as  a  corporate  body. 
If  it  falls  within  the  first  of  these  categories, 
the  present  action  cannot  be  maintained. 

To  my  mind,  it  seems  perfectly  clear  that, 
if  there  is  any  logical  validity  in  the  distinc- 
tion laid  down  in  the  Uaxmilian  Case,  and 
BO  firmly  established  by  the  subsequent  deci- 
aions  of  this  court,  it  must  be  applied  in  fa- 
vor of  tiie  defendant  and  appellant  here. 
What  powers  and  duties  are  there  which  can 
be  conferred  and  imposed  upon  a  municipal- 
ity that  more  clearly  constitute  a  function 
of  general  government  than  the  power  and 
duty  to  maintain  a  police  force,  and  provide 
■ui^ble  buildings  for  its  occupatian  and  use  T 
The  agent^  which  caused  the  accident  out  of 
which  the  Mazmilian  Case  arose  was  the 
driving  of  an  ambulant  wagon  through  the 
streets  of  New  York  by  employee  of  the 
commisrioners  of  public  charities  and  correc- 
tions. The  statutory  duties  of  Uie  depart- 
ment of  whi^  the  commissioners  were  the 
head  were  to  care  for  paupers,  destitute 
children,  lunatics,  and  certain  classes  of  of- 
fenders. This  court  held  that  these  func- 
tions were  "acts  to  be  done  them  in  their 
capacity  as  public  officers  In  the  discharge 
of  duties  imposed  upon  them  by  the  legis- 
lature for  the  public  benefit;"  and  that  they 
.were  not  acts  done  for  the  city  of  Xew  York 
"in  what  may  be  called  its  private  character, 
in  the  management  of  property  or  rights 
voluntarily  held  by  it  for  its  own  immediate 
profit  or  advantage  as  a  corporation,  though 
inuring  ultimately  to  the  benefit  of  the 
public." 

The  general  governmental  character  of  the 
17L.B^(N.S.) 


fundaons  of  the  police  In  our  dties  strilni 
me  as  much  more  apparmt  than  was  sndi 
character  on  the  part  of  tiie  commisHoners 
of  public  charities  and  corrections  in  libuc- 
milian  t.  New  York,  supra.  For  one  tiling, 
their  powers  were  strictly  local,  while,  in 
some  respects,  the  powers  of  municipiU  poliee 
officers  extend  throughout  the  entire  state. 
On  this  point  it  is  necessai^  to  refer  only 
to  I  181  of  the  aet  for  the  govemmCTt  of 
dties  of  the  second  elass,  familiarly  known 
to  lawyers  as  the  "White  Charter"  (Laws 
1898,  chap.  p.  308),  whidl  provides, 

among  other  things,  as  fftUows:  "^le  mem- 
bers of  the  police  force,  excepting  the  sur- 
geons, in  criminal  matters,  have  all  the 
powers  of  constables  under  the  general  laws 
of  the  state;  and  they  also  have  pow«r  and 
it  is  Uieir  duty  to.  arrest  any  person  by  them 
found  violating  any  of  the  penal  ordinanoes 
of  the  city  or  laws  of  the  state,  and  to  take 
such  person  before  the  proper  city  magis- 
trate>  to  be  dealt  with  in  the  same  manner 
if  such  person  had  been  arrested  upon  a 
warrant  theretofore  duly  issued  by  sn^ 
magistrate.  .  .  .  They  ihall  also  have, 
in  every  part  of  the  state.  In  criminal  mat- 
ters, all  the  powers  of  constables;  and  any 
warrant  for  search  or  arrest  issued  by  any 
magistrate  of  the  state  may  be  executed 
hy  tiiem  in  aqy  part  of  the  state,  according 
to  the  tenor  thereof,  witiiout  indorsement," 
etc.  Indeed,  I  think  it  cui  hardly  be  dis- 
puted that,  so  fair  as  relates  to  the  appoint- 
ment and  maintenance  of  the  police  foroe, 
the  city  of  Rochester  ecercises  a  public  gov- 
ernmental function,  so  that  it  is  not  resptm- 
sible  for  the  unlawful  or  negligent  acts  of 
policemen  in  the  discharge  of  their  duties. 
2  Dill.  Mun.  Corp.  3d  ed.  S  975.  The  sug- 
gestion is  made,  however,  that  Inaamuefa 
as  the  allied  negligence  in  the  pmrat 
action  was  not  the  omissitm  of  a  police 
officer  or  member  of  the  poliee  force  assum- 
ing to  act  as  such,  but  was  done  fay  an  em- 
ployee of  the  city,  engaged  in  the  mainte- 
nance of  a  police  station,  the  rule  which 
denies  the  application  of  the  doctrine  of 
respondeat  superior  to  Uie  torts  or  n^lgent 
acto  of  police  officers  does  not  apply.  This 
proposition  simply  brings  us  bade  to  the 
question  whether  the  safe  and  proper  main- 
tenance of  a  police  station  building  is  not 
an  appropriate,  not  to  say  necessary,  ele- 
ment in  the  maintenance  of  a  police  force; 
and,  if  it  is,  whether  it  ia  not  the  exercise 
of  a  public  governmental  function.  I  have 
already  indicated  that  I  think  these  ques- 
tions must  be  answered  in  thg  affirmative. 
The  evidence  leaves  no  doubt  as  to  the  char- 
acter of  this  building.  The  city  engineer, 
who  had  been  in  office  several  years,  and 
was  its  custAdian,  testified:  "Since  I  have 
had  charge  of  it,  it  has  been  occupied  ss 
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he&dqnarten  for  tbe  police  department  and 
bjr  the  police  court, — nothing  else.  There 
are  four  stories  In  ^e  building.  The  police 
telepbone  system  is  on  the  top  stoiy, — police 
patrol  and  fire  alann.  There  is  a  portion 
of  the  flra  alarm  ttiere  and  tiie  police  patrol 
calls.  Tbe  third  ie  the  women's  cells  and 
matron's  room.  The  second  floor  is  the 
men's  cells  and  the  court  room.  The  first 
floor  is  the  assembly  hall  and  the  office  of  the 
captain  and  some  other  officers.  The  as- 
sembly hall  is  where  the  policemen  aMemUe 
and  are  given  their  butructioiu.  That  is 
the  iiM  to  which  the  building  has  been  put 
during  all  the  time  I  hare  been  city  engineer, 
and  to  no  other  purpose." 

It  thus  appears  that  the  structure  was 
used  in  part  as  a  jail  for  prisonerB,  as  well 
as  in  part  for  the  accommodation  of  the  po- 
lice force  of  the  city  of  Rochester.  The 
weight  of  judicial  authority  in  this  country 
is  in  favor  of  the  doctrine  that  the  main- 
tenance of  a  jail  is  a  goTemmental  func- 
tion (Lahner  t.  Williams,  112  Iowa,  428, 
B4  W.  507;  Qray  v.  ariifln,  111  Ga.  361, 
51  L.R.A.  131,  36  S.  E.  792;  La  Clef  v.  Con- 
conlia,  41  Kan.  323,  13  Am.  St  Rep.  285, 
21  Pac.  272;  New  Kiowa  v.  Craren,  46  Kan. 
114,  26  Fac.  426;  Oullikson  v.  McDonald,  62 
Minn.  278,  64  K.  W.  812;  Brown  v.  Guy- 
andotte,  34  W.  Va.  299,  11  L.R.A.  121,  12  8. 
E.  707),  although  a  contrary  view  has  been 
entertained  in  North  Carolina  (Shields  t. 
Durham,  118  N.  C.  460,  36  L.R.A.  293,  24 
S.  E.  794),  and  by  a  Federal  judge  in  the 
fourth  circuit  (Edwards  v.  Pocahontas  [C. 
C]  47  Fed.  268).  I  think  that  the  pre- 
vailing view  is  based  on  sound  reason,  and 
that  it  is  equally  applicable  to  a  police  sta- 
tion, such  as  this  woa  in  Rochester.  It 
was  actually  applied  to  a  police  station  in 
the  case  of  Kelley  t.  Cook,  21  R.  I.  29,  41 
Atl.  671,  where  the  defendant,  city  treasurer, 
was  sued,  as  the  representative  of  the  city  of 
Woonsocket,  to  recover  damages  for  the  neg- 
ligence of  the  city  in  caring  for  a  person  who 
had  been  unlawfully  arrested  by  a  police  of- 
ficer, and  incarcerated  in  a  police  station, 
and,  by  reason  of  the  cUj'b  neglect  to  pro- 
vide for  him  therein,  was  rendered  so  ill 
that  he  died.  The  court  said:  "In  the 
temporary  care  of  persons  under  arrest,  the 
city,  by  its  police  department,  is  aiding  in 
the  enforcement  of  the  laws,  and  thus  dis- 
charging a  public  duty  for  which  it  receives 
DO  pecuniary  benefit,  and,  for  the  manner  in 
which  it  discharges  this  duty,  it  is  legally 
responsible  to  no  one.  The  police  regula- 
tions of  a  city  are  not  made  and  enforced  in 
the  interest  of  the  city  in  its  corporate  ca- 
pacity, but  in  the  interest  of  the  people."  I 
cannot  see  that  any  distinction  can  logically 
be  drawn  which  will  take  this  case  out  of 
the  rule  which  defeated  tbe  plaintiff  in  Max- 
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millan  t.  New  York,  02  N.  T.  160,  20  Am. 
Rep.  468,  growing  out  of  the  &ct  that  the 
person  or  persons  whose  alleged  negligence 
caused  the  aeddoit  hen  were  not  at  tbe 
time  aetualfy  endeavoring  tu  exercise  any 
auttiorify  over  the  plaintiff,  or  with  refer- 
ence to  the  plaintiff,  as  officers  or  members 
of  the  police  force.  If  their  acts  were  in 
aid  of  the  maintenance  of  the  police  station, 
and  sw^  maintenance  by  tbe  municipality 
was  as  mueh  the  eieroiie  of  a  public  govern- 
mental function  as  was  the  organization  or 
the  relation  or  ttie  discipline  of  the  police 
force  itself,  then  the  nonliability  of  the  city 
depends  on  the  character  of  the  duties  thus 
imposed,  and  assumed,  and  not  at  all  on  the 
relation  to  the  municipality  of  those  affected 
by  tbe  manner  In  which  such  dutte*  may  be 
discharged. 

The  point  is  made  by  the  learned  counsel 
for  the  respondent  that  the  principal  ques- 
tion which  I  have  discussed  was  not  raised 
b^  the  answer.  It  is  a  purely  legal  ob- 
jection to  the  plaintiff's  right  to  recover, 
which  it  was  not  necessary  to  plead.  The 
evidence  as  to  the  character  of  the  building 
came  in  witiiout  objection,  and  was  uncon- 
troverted.  Tbe  point  was  distinctly  raised 
on  the  defendant's  motion  to  dismiss,  and 
the  ground  on  which  Mr.  Justice  Nash  based 
his  dissent  in  tiie  court  below  shows  that 
it  must  have  been  considered  the  appel- 
late division. 

I  think  that  the  judgment  should  be  re- 
versed, and  a  new  trial  granted;  costs  to 
abide  the  event. 

Eklward  T.  Bartlett  and  maoook,  JJ., 

concur. 

Gray,  J.,  concurs  on  second  ground  stat- 
ed in  opinion. 

Cnllen,  Ch.  J.,  and  Werner,  J.,  concur 
in  result  on  the  ground  only  of  contributory 
negligence  of  plaintiff. 

Halght,  J.,  dissenting: 

This  action  was  brought  to  recover  dam- 
ages which  the  plaintiff  is  alleged  to  have 
sustained  1^  reason  of  his  falling  down  tbe 
elevator  shaft  in  the  police  building  in  the 
city  of  Rochester.  It  appears  that  one 
Smith  was  in  the  employ  of  the  city,  operat- 
ing the  elevator;  that  he  ran  it  down  to  tbe 
ground  fioor,  then  stepped  out,  and  went  to 
the  front  door  of  the  building  to  notify  tbe 
engineer  that  tbe  elevator  squeaked  and  need- 
ed oiling.  He  there  met  the  plaintiff  and 
one  Murrell,  who  were  engaged  in  repairing 
the  roof  of  the  building,  and  walked  back 
with  them;  the  plaintiff,  being  in  tbe  lead, 
stepped  inside  of  tbe  elevator  shaft  and  fell 
to  the  cellar  floor,  receiving  the  injuries  for 
which  this  action  was  brought.  It  appears 
that,  during  the  absence  of  ^ith/  oiw 
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KantM,  another  employee,  a  telegraph  oper- 
ator, arrived,  entered  the  elevator,  and,  as 
he  states,  nearly  closed  the  door,  leaving 
a  space  of  about  2  inches,  and  then  ran  the 
elevator  up  to  one  of  the  floors  above.  The 
controversy  in  this  case  is  as  to  whether 
the  door  of  the  elevator  shaft  was  open  or 
closed.  The  testimony  of  Uie  plaintiff  and 
his  companion,  Murrell,  is  to  the  effect  that 
the  doOT  was  wide  open.  All  the  witnesses 
<m  the  part  of  the  defendant  testify  to  the 
effect  that  it  was  partially  or  nearly  closed. 
The  trial  court  charged,  as  a  matter  of  law, 
that,  if  the  jury  found  that  the  door  was 
substantially  closed,  and  tiiat  the  pliUntiff 
pushed  it  open  and  stepped  into  the  well 
without  looking  to  see  whether  the  car  was 
ther^  he  was  negligent  and  oould  not  re- 
oover.  But,  if  the  door  was  open,  then  it 
was  a  question  for  the  jury  to  determine, 
from  the  evidence,  as  to  whether  he  used 
such  care  and  caution  as  a  reasonably  pru- 
dmt  and  cautious  person  would  have  used, 
under  the  same  circumstances,  in  entering 
or  attempting  to  enter  the  levator  well, 
without  looking  to  determine  whether  the 
ear  was  there  or  not.  The  jury  having 
found  a  verdict  in  favor  of  the  plaintiff,  we 
must  assume  that  it  found  that  the  door  of 
the  elevator  shaft  was  open,  and  that  that 
issue  is  disposed  of  in  favor  of  the  plain- 
tiff. The  negligence  of  the  defendant's  em- 
ployee thus  being  established,  the  only  other 
question  that  remains  is  as  to  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. That  question  was  also  submitted  to 
the  Jury,  and  the  finding  was  in  his  fovor. 
I  am  of  the  opinion  that,  under  tAe  cireum- 
stances  disclosed  by  his  testimony  and  that 
of  his  associate,  w«  cannot  say,  as  a  matter 
of  law,  that  he  was  guilty  of  contributory 
n^Hgenoet  or  that  there  was  no  evidence  to 
sustain  the  verdict  Touscy  t.  Roberts,  114 
N.  Y.  312,  818,  11  Am.  St  Bep.  6S6,  21  N. 
E.  S99. 

It  la  now  contended  tiuit  the  city  of  Roch- 
ester, in  maintaining  and  operating  an  ele- 
vator in  the  police  building,  was  engaged 
solely  in  tiie  discharge  of  a  public  govern- 
mental function,  distinguishable  fnnn  a  mu- 
nicipal function,  and  that  therefore  it  is 
not  liable  for  the  negligence  of  its  servants. 
The  duties  of  policemen,  as  prescribed  by 
statute,  pertain  to  the  executive  branch  of 
the  government;  and  the  fact  that  the  statute 
has  provided  for  their  appointment  by  munic- 
ipal officers  does  not  change  the  character 
of  their  duties,  or  operate  to  make  the  mu- 
nicipality liable  for  their  negligence  while 
engaged  in  the  discharge  of  such  governmen- 
tal function.  It  consequently  follows  that, 
when  a  policeman,  in  an  endeavor  to  shoot 
a  mad  dog,  negligently  injures  an  individual, 
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the  municipality  is  not  liable.  UcKay  v. 
Buffalo,  9  Hun,  401,  affirmed  in  74  N.  T. 
619.  The  same  rule  obtains  with  reference 
to  Uie  board  of  health.  The  preservation  of 
the  health  of  the  people  of  ^e  state,  and 
their  protection  from  infectious  and  con- 
tagious diseases,  is  a  governmental  function; 
and,  although  the  legislature  has  provided 
for  the  eatabliahing  of  local  boards  through 
appointment  of  municipal  authorities,  when 
the  servants  or  employees  are  actually  en- 
gagedf  in  the  discharge  of  a  dui^  pertaining 
to  the  preservation  of  such  health  the  mu- 
nicipality is  not  liable  for  their  negligence 
or  want  of  skill  in  the  performance  (A  that 
duty.  Consequently,  whoi  an  empltqree  en- 
gaged in  the  driving  of  an  ambulance  wagon 
negligentiy  struck  and  caused  the  death  of 
a  person,  the  city  was  held  not  liable.  Max- 
milian  v.  New  York,  62  N.  Y.  160, 
20  Am.  Rep.  468.  It  will  thus  be 
seen  that  the  liability  of  the  muni- 
cipality depends  upon  the  character  of 
the  service  in  which  the  servant  is  en- 
gaged. This  question  was  eonsidered  in  ttie 
case  of  Woodhull  v.  New  York,  76  Hun.  8M^ 
28  N.  Y.  Supp.  120.  In  that  case  an  action 
had  been  brought  against  the  city  of  New 
York  and  the  eity  of  Brooklyn,  and  it  was 
conceded  that  the  defoidanta  owned  and  were 
operating  a  railway  across  t^e  New  York 
and  Brooklyn  bridge,  and  were  engaged  in 
carrying  passengers  for  hire.  It  was  the 
contention  of  the  plaintiff  that  he  bad  paid 
his  fare  to  be  carried  across  the  bridge,  and, 
while  in  the  act  of  entering  one  of  the  cars, 
a  policeman,  who  wai>  there,  engaged  in  per- 
forming the  ordinary  duties  of  a  guard, 
closed  the  door  against  his  leg;  and  that  he 
remonstrated  against  such  treatment  There- 
upon the  policeman  entered  the  car,  pre- 
vented the  plaintiff  from  leaving  it  until  it 
arrived  at  the  other  end  of  the  bridge,  and 
then  arrested  him,  charged  him  with  assault 
and  battery,  and  took  him  before  a  magis- 
trate, before  whom  he  was  tried  upon  the 
charge  and  aoquitted.  An  action  for  false 
imprisonment  was  then  brought,  and  a  re- 
covery bad,  which  was  sustained  In  the  gen- 
eral tenn  upon  the  ground  that  the  police- 
man  was  stationed  at  the  door  as  a  bain 
man  or  guard,  assisting  passengers  in  or  out 
of  the  ears;  that  such  a  service  pertained 
to  the  municipality,  and  was  not  govern- 
mental. An  appeal  was  taken  to  this  court 
and  the  judgment  reversed,  but  upon  the 
ground  that  the  action  was  for  false  im- 
prisonment, and  not  for  injuries  received  by 
reason  of  the  shutting  of  the  door  a^innt 
the  plaintiff's  leg.  It  appeared  that  the 
policeman  had  been  a  patrolman  upon  the 
bridge  ten  yean,  charged  witii  the  duty  of 
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preserving  order,  and  that  In  making  tbe 
arrest  he  was  acting  in  his  capacity  as  such 
policeman,  discharging  a  governmental  func- 
tion, for  which  th«  municipality  was  not 
liahle  for  his  negli^nce  or  misconduct;  that 
hia  act  in  shutting  the  door  waa  a  separate 
and  distinct  act  from  that  of  subsequently 
arresting  the  plaintiff  without  proper  cause. 
Id.,  150  N.  ¥.  460,  44  N.  E.  1038. 

Bearing  in  mind  the  distinction,  to  which 
attention  has  been  called,  we  come  to  the 
consideration  of  the  circumstances  of  this 
case.  No  claim  is  made  that  the  elevator 
was  out  of  repair,  or  that  there  was  any 
defect  which  caused  the  injury  to  the  plain- 
tiff. The  negligence,  if  any,  was  the  ncgli- 
gmce  of  the  employee  in  leaving  the  door 
open  when  he  removed  the  elevator  to  an 
upper  Soor.  Was  this  employee  discharging 
a  governmental  function  T  I  tkiok  not.  Un> 
donbtedly  the  elevator  was  a  oonvenfence. 
It  enabled  the  policemen  to  ride  up  and 
down.  So  were  the  ears  running  upon  tbe 
New  York  and  Brooklyn  bridge  a  conven- 
ience. PoUeemoi  could  avail  themselves  of 
them  in  going  from  one  place  to  the  other, 
aa  well  as  other  street  railroads,  by  which 
tiiv^f  oonld  ride  from  their  homes  to  the 
station  house  or  to  the  territory  which  they 
were  required  to  patrol  and  guard.  But  it 
never  before  has  been  suggested  that  the 
servants  of  a  municipality  or  of  a  corpora- 
tion, in  aiding  a  policeman  in  his  foavels, 
are  exercising  a  govemmental  function  which 
would  shield  it  from  liability  for  the  ne^- 
gence  of  its  empl^reei.  To  carry  the  rule 
thus  far  mi^t,  aa  was  snggested  in  the 
Woodhull  Cue,  permit  cities  to  escape  alt 
liability  for  injuries  by  reason  of  the  negli- 
gence of  their  servants  by  appointing  than 
all  policemen.  We  then  answered  that  con- 
tention to  the  effect  that  such  oould  not  be 
the  case,  'for  it  is  Tety  ea^  to  distinguish 
between  the  duties  of  a  lervant  and  those 
of  a  policeman.'*  It  does  not  appear  that 
the  operator  was  a  policeman,  nor  that-  he 
had  any  other  duty  to  perform  which  per- 
tained to  a  govemmental  function.  He  was 
employed  and  paid  by  the  city,  and,  to  my 
mind,  he  was  rendering  purely  a  municipal 
service,  and  was  not  discharging  the  func- 
tions of  a  govemmental  officer. 

It  is  also  suggested  that  a  room  for  the 
detention  of  prisoners  waa  maintained  in 
the  police  building,  and  that  the  maintain- 
ing of  a  jail  or  prison  is  a  governmental 
|unetion.  It  may  he  that  the  keeper  of  the 
room  of  detention  is  discharging  a  govern- 
mental  function,  but  that  question  is  not 
involved  In  this  ease,  and  should  not,  there- 
fore, now  be  decided. 

TIm  judgment  should  be  affirmed,  wlUi 
ooeti. 
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W.  P.  MATLOCK,  Respt, 

V. 

JACOB  8CHEUBRMAN,  Appt 
(—  Or.  — >  93  Fac.  823.)  ■ 

Check  —  Inllmoltj  —  notice. 

1.  Notice  of  infirmity  in  the  contract  la 
not  given  to  the  purchaser  of  a  check  by  a 
statement  of  the  indorser  that  the  msJEer 
hod  requested  him  to  wait  two  or  three 
days  before  presenting  it  for  payment. 
Same  —  notice  of  dishonor. 

2.  A  check  negotiated  at  noon  on  the  day 
following  its  date  is  not  overdue  so  as  to 
carry  notice  of  its  illegality  or  previous 
dishonor,  although  made  and  n^uated  in 
the  town  In  which  the  drawee  is  located. 
Same  —  aosplclona  dronmstancea  —  ju- 
ry- 

3.  The  purchase  of  a  cheek  by  the  vice 

f 'resident  of  the  bank  on  which  it  is  drawn, 
rom  his  relative,  in  the  near  vicinity  of  the 
bank,  without  inquiry  at  the  bank  as  to  its 
validity,  procuring  the  blank  check  with 
which  to  make  payment  from  a  hotel,  and 
delivering  it  to  a  stranger  for  delivery  to 
the  payee  of  the  check,  u  not  lufflcient,  as 
matter  of  law,  to  show  notice  of  facts  suffi- 
cient to  arouse  suspicions  as  to  the  validity 
of  the  paper;  but  the  question  of  good 
faith  is  for  the  jury. 
Same  —  Tslne  check. 

4.  Giving  his  own  cheek  in  exchange  for 
that  of  a  third  person  constitutes  one  a 
holder  of  it  for  value;  and  such  position  is 
not  lost  by  the  fact  that  payment  of  the 
stranger's  cheek  is  refused  before  his  own 
has  been  n^tiatad  or  presented  for  pay- 
ment. 

Same  —  atf^plnc  payment. 

6.  One  who,  without  notice  of  the  invalidi- 
ty of  the  check  of  a  third  person,  has  given 
his  own  check  to  the  payee  in  exchange  for 
it,  is  not  bound  to  stop  payment  of  his  own 
check  in  case  payment  of  the  stranger's 
chedc  is  refused  because  ot  such  invalidity. 

Same  —  gambling  —  rlgAt  of  bold- 
er, 

6.  A  bona  fide  holder  for  value  of  a  check 
given  for  a  gambling  debt,  which  is  dis- 
honored upon  presentation  for  payment,  is 
not  bound  to  pursue  the  indorser  for  the 
protoction  of  the  maker,  because  of  the  orig- 
inal invalidity  of  the  check. 

(Febmaiy  4,  1908.) 

Case  Note.  —  Effect  of  exchginge  of  com- 
mercial paper  to  constitute  one  a 
holder  in  due  t^ntrae  for  value. 

Matlock  v.  Sobeuerhan  is,  so  far  as  its 
result  is  concerned,  undoubtedly  supported 
by  the  authorities;  hut  there  eeems  to  be 
little  reason  for  Insisting  that  there  was 
"nothing  more  than  an  ex^ange  of  checks;" 
nor  is  it  apparent  just  how  the  rule  that 
the  giving  of  a  check  is  but  A^oonditional 
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APPEAL  by  defendftnt  from  a  judgment 
of  the  Circuit  Court  for  Umatilla 
County  in  plaintiff's  favor  in  as  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  bank  check.  Affirmed. 

Statement  hy  Slater,  C: 

Defendant  appeals  from  a  judgment  en- 
tered against  him  for  the  amount  of  a 
check  issued  by  him  under  date  of  Decem- 
ber 12,  1906,  on  the  First  National  Bank  of 
Pendleton,  for  the  sum  of  $400,  in  favor 
of  Lester  Swaggart,  his  order  or  bearer, 
who,  about  noon  of  the  following  day,  In- 
dorsed and  delivered  it  to  plaintiff,  receiv- 
ing in  exchange  therefor  plaintiff's  check 
for  the  same  amount,  on  the  same  bank, 
payable  to  his  order.    It  ia  averred  in  the 

payment  could  affect  the  question  to  be 
t^ere  decided.  The  court  held  such  rale 
not  to  apply  because,  there  being  but  an 
"exchange  of  checks,"  there  was  no  debt; 
and  a  debt,  either  "precedent  or  contempo- 
raneous," is,  it  held,  a  necessary  condition 
to  the  applicability  of  the  rule  of  condition- 
al payment.  Such  rule,  it  would  seem  more 
logical  to  argue,  is  made  in  the  interest  of 
the  one  receiving  the  cheek,  and,  tiierefore, 
antil  objection  cornea  from  him, — and  ob- 
jection can  so  come  only  in  the  event  of  the 
checks  being  dishonored, — the  giving  of  a 
check  is,  so  far  ae  the  maker  ia  concerned, 
an  absolute  payment.  And  herein  lies  the 
true  distinction  between  Heartt  v.  Rhodes, 
66  III.  361,  and  Matu>ck  v.  Scheuebman. 
In  the  latter  case  Uie  former  is  distin- 
gnished:  **BecauBe  o|  the  pre-exieting  debt 
[said  to  be  present  In  Heartt  v.  Rhodes,  and 
absent  in  Matlock  v.  SoHEunuiAii]  the 
rule  of  conditional  payment  was  appli<»ble." 
Aside  from  the  fact  that  there  was  no  ques- 
tion of  holding  for  value  in  Heartt  v. 
Rhodes,  where  ttie  plaintiff  had  surrendered 
a  note  to  the  accommodation  payee,  receiv- 
ing the  latter's  check  in  exchange,  what  was 
decided  was  that  the  plaintiff  could  not  be 
deemed  to  have  taken  the  check  in  absolute 
payment  of  the  note,  and,  therefore,  upon  the 
check's  being  dishonored,  his  right  of  action 
upon  the  note  was  restored.  What  was  con- 
ditional, then,  was  not  the  giving  of  the 
check,  hut  the  taking  of  it.  In  Matlock  v. 
ScHGUEBUAlT,  however,  the  contention  was 
that  the  giving  was  conditional.  To  answer 
such  conuntion  and  to  distinguish  the  cas- 
ei,  when  thus  stated,  It  is  not  necessary  to 
resort  to  the  explanation  that  in  the  one 
there  ia  present,  and  in  the  other  there  ia 
absent,  the  element  of  a  pre-existing  in- 
debtedness, which  explanation,  when  given, 
is  as  much  in  need  itself  of  an  explanation 
as  that  which  it  purports  to  explain. 

The  court  does,  however,  state  what  ia 
undoubtedly  the  true  rale  when  it  says: 
"Where  there  ia  an  exchange  of  commercial 
paper  .  .  .  each  instrament  is  a  sufll- 
eient  eonsideraUon  for  the  other."  The 
eases  make  no  distinction,  so  far  as  ia 
relevant  here,  betwera  the  consideration 
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complaint  that  plaJntiff  paid  Swa^;art  val- 
ue for  the  check,  and  on  the  I4th  present- 
ed it  to  the  bank  for  payment,  which  waa 
refused  on  the  order  and  direction  of  de- 
fendant, given  to  the  bank  without  plain- 
tiff's knowledge,  and  after  he  became  the 
owner  of  it.  The  answer  admits  the  issu- 
ance of  the  check,  but  denies  the  other 
averments  of  the  complaint,  and  affirma- 
tively alleges  that  the  only  consideration 
for  the  check  waa  a  gambling  debt  which 
Swaggart  claimed  from  defendant ;  that 
Swaggart,  on  the  morning  of  the  I3th,  be- 
fore be  indorsed  it  to  plaintiff,  had  present- 
ed the  check  for  payment,  which  was  re- 
fused; that  plaintiff  had  knowledge  of  ita 
illegality  when  he  received  the  check,  and 
of  its  prevtoua  dishonor;  that  pteintiff  paid 

that  will  oonstitnte  one  a  holder  in  due 
course  of  a  negotiable  instrament  and  the 
consideration  that  will  support  an  action 
thereon  by  one  not  contending  for  the  priv- 
ileges of  a  holder  in  due  course. 

Harrington  v.  Johnson.  7  Colo.  App.  483, 
44  Pac.  368,  referred  to  in  Matlock  v. 
SoHETTEBUAN,  is  a  case,  it  is  true,  not  dis- 
similar to  the  latter  in  reasoning.  Here 
one  who  purehaaed  a  note  against  which 
there  waa  a  defense  for  fraud,  giving  there- 
for hie  check,  was  held,  in  the  absence  of 
evidence  showing  that  the  check  was  taken 
in  absolute  payment  or  that  it  was  |>aid, 
to  take  the  note  subject  to  pre-existing 
equities.  The  court  argues  that,  since  the  giv- 
ing of  a  check  is  presumptively  but  a  condi- 
tional payment,  uid  as.  in  this  caae, 
there  was  no  evidence  to  ahow  an  absolute 
payment,  tiie  che«^  being  neither  produced 
nor  its  payment  proved,  the  giving  of  it  did 
not  constitute  the  giving  of  value.  It  may 
not  be  amiss  to  observe  that  the  court  con- 
sidered it  necessary  to  the  ends  of  justice  to 
subject  this  particular  note  to  the  equitiea 
contended  for,  and  that  it  intended  so  to 
subject  it  if  it  could  be  "accomplished  with- 
out doing  violence  to  any  legal  proposition." 
Nor  are  the  questions  of  purchuing  in  good 
faith  and  purchasing  for  value  very  dis- 
tinctly differentiated. 

Teutonia  Ins.  Co.  v.  Bussell  (Tenn.  Ch. 
App.)  48  S.  W.  703,  affirmed  orally  by  the 
supreme  court,  is  in  its  facts  similar  to 
the  foregoing  case;  there  is,  however,  noth- 
ing said  of  "conditional  payment."  It  was 
here  held  that  one  was  not  to  be  oooaidered 
an  innocent  purchaser  lor  value  of  a  draft 
against  which  the  acceptor  had  a  defense, 
upon  the  simple  statement  that  he  gave  his 
check  for  the  same,  he  giving  no  evidence  of 
the  returned  check  other  than  that  he  could 
not  find  it,  nor  calling  any  of  the  bank 
officials  to  testify  in  reference  to  the  check, 
and  giving  no  evidence  of  his  having  funds 
to  meet  the  same.  The  caae  really  involves 
the  point  of  a  purehaae  in  good  taith,  and 
not  of  a  purchase  for  vklue. 

In  Mickles  v.  Colvin,  4  Barb.  304.  It  waa 
held  that  one  purcbaaing  a  third  park's 
note  with  his  own  is  a  punbaser  for.  valuer 
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no  consideration  or  value  for  the  transfer; 
and  that  at  the  time  of  the  transfer  the 
check  was  past  due.  By  the  reply  all  of  the 
new  matter  of  the  answer  is  denied  except- 
ing that  the  check  was  given  for  a  gambling 
debt.  Error  is  assigned  on  account  of  the 
overruling  of  defendant's  motion  tor  ft  non- 
suit, the  admission  of  testimoi^  over  his 
objection,  and  the  giving  and  refuung  of 
instructions  by  the  court. 

Mr.  Douglas  W.  Bailey  for  appellant. 
Mr.  J.  H.  Raley  for  respondent. 

Slater,  C,  delivered  the  opinitm  of  the 
court: 

All  the  errors  assigned  are  inoluded  in 
two  principal  propositions,  which  al<me  are 
neceasaiy  to  be  considered,  viz.:     (1)  Is 


the  plaintiff  a  bolder  in  course  T  and  (2)  was 
he  under  any  legal  duty  to  stop  payment  on 
his  own  check  after  having  been  denied  pay- 
ment of  the  cheek  held  by  him  T  The  statute 
declares  that  one  is  a  holder  in  due  course 
"who  has  taken  the  instnuoent  under  the 
following  oonditions:  (1)  That  it  is  com- 
plete and  r^ular  upon  its  face;  (2)  that  he 
became  the  holder  of  it  before  it  was  over- 
due, and  without  notice  that  it  had  been 
previously  dishonored,  if  such  was  the  fact; 
(3)  that  he  took  it  in  good  faith  and  for 
value;  (4)  that  at  the  time  it  was  negotiat- 
ed to  him  he  had  no  notice  of  any  inflrmi^ 
in  the  insbument  or  defect  in  tiie  title  of 
the  person  negotiating  it."  Bellinger  ft  0. 
Anno.  Codes  ft  Statutes,  |  4464.  But  a 
check,  the  consideration  for  which  is  money 


and  takes  free  of  defennes.  And  to  the  same 
effect  is  Greenwood  v.'lx>we,  7  La.  Ann.  197, 
the  instruments  being  drafts. 

And  in  Howlett  v.  Fitzgibbon,  16  K.  Y. 
S.  R.  804,  1  N.  Y.  Supp.  321,  it  was  held 
that  one  caving  his  note  for  a  check  for  the 
same  amount,  the  check  being  secured  by  a 
draft  accepted  by  the  defendants,  is  a  pur- 
chaser for  value  of  the  draft  to  the  amount 
of  the  check, — the  check  not  being  paid, — 
and  to  that  extent  takes  the  draft  free  of 
pre-existing  equities;  and  the  fact  that  his 
note  is  not  paid  at  maturliy  doee  not  alter 
the  situation. 

In  Bacon  v.  Holloway,  2  E.  D.  Smith,  1S9, 
plaintiffs  who  gave  their  own  note  to  the 
payee  of  the  note  in  suit  in  exchange  for 
the  same,  paying  such  note  of  theirs  by 
an  adjustment  of  a  claim  the^  had  against 
the  one  to  whom  such  payee  indorsed,  were 
bona  fide  purchasers  of  the  npte  in  suit  for 
value. 

And  in  Adams  v.  Soule,  33  Vt.  538,  where 
one  purchased  a  $7S0  note  to  which  the 
maker  had  a  defense,  giving  therefor  $300 
in  cash  and  his  note  for  9400,  it  was  held 
he  took  a  good  Ic^l  title  to  the  S750  note, 
and  could  enforce  It  to  its  full  extent;  and 
his  position  was  the  same  in  equity,  al- 
though the  payments  made  by  him  on  his 
9400  note  to  the  payee  thereof  were  not 
made  until  after  he  had  been  informed  of 
the  defense.  It  seems,  however,  the  informa- 
tion given  him  was  not  of  a  very  definite 
nature. 

Where  one,  aa  in  Russell  v.  Hadduck,  8 
III.  233,  44  Am.  Dec.  693,  purchases  of  his 
bankers,  with  whom  he  has  deposits,  a 
draft  by  giving  his  check  on  them  for  the 
amount  of  the  draft,  he  is  a  purchaser  for 
value  and  takes  free  of  defenses. 

And  likewise,  Mayer  v,  Heidelbach,  123 
K.  Y.  332,  0  LJLA.  850,  25  N.  E.  416. 
holds  that,  where  a  depositor  in  a  buik, 
having  sufficient  funds  standing  to  his 
credit,  tenders  to  it  his  check  in  payment 
for  a  draft  purchased  by  it  for  him,  and 
the  bank  accepts  the  check,  charges  it 
against  the  deposit^  flics  it  as  a  voucher, 
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and  delivers  over  the  paper  purchased,  the 
purchaser  is  a  holder  lor  value,  and  pro- 
tected as  such. 

And  in  Wilson  v.  Denton,  82  Tex.  S3X,  27 
Am.  St  Rep.  908,  18  B.  W.  620.  where  two 
notes  for  91,000  each,  payable  to  bearer  in 
one  and  two  years,  respectively,  were  sold 
six  months  after  date  for  the  vendee's  two 
notes,  each  for  9900,  and  for  four  and  six- 
teen months,  respectively,  at  increased  in- 
terest, and  $36  in  a  store  account,  it  was 
held  the  vendee  was  a  purchaser  for  value 
and  took  a  protected  title. 

It  was  held  in  Lally  v.  Colgate,  10  Jcmes 
ft  8.  644,  that  the  payee  of  a  "gold  cheek" 
intrusted  by  the  maker  to  a  third  person  to 
effect  a  "settlement"  between  such  payee 
and  another,  such  third  person  promising  to 
procure  for  the  maker  of  the  gold  check" 
payee's  currency  check,  purchases  such  "gold 
check"  for  value  by  giving  his  own  check 
therefor,  payable  to  such  third  person,  and 
takes  free  of  equities,  he  being  ignorant  of 
the  terms  on  which  the  "gold  week"  was 
so  intrusted. 

Bird  T.  HarrUle.  33  Oa.  459,  hoUling  the 
maker  of  a  note  eould  interpose  any  de- 
fense in  a  suit  on  it  by  the  transferee  there- 
of that  he  had  against  the  payee,  the  trans- 
feree having  taken  the  note  upon  giving  to 
the  payee  a  duebitl  payable  when  the  note 
was  collected,  turns  upon  a  point  of  evi- 
dence, the  trial  court  having  excluded  cer- 
tain evidence  tending  to  show  plaintiff  was 
put  forward  by  the  payee  only  to  defeat 
the  maker's  defense. 

This  note  is  limited  to  cheeks,  promissory 
notes,  drafts,  and  bills  of  exchange.  Nor  does 
the  note  include  oases  where  one  note,  etc.,  is 
given  in  renewal  of  uiother;  nor  eases 
wherein  there  is  a  surrendering  of  one  note, 
etc.,  by  the  bolder  thereof,  and  the  taking 
by  him  in  the  place  thereof  and  in  substitu- 
tion therefor  another  note,  etc., — these  cases 
involving  the  application  of  the  principle 
that  thn  surrendering  of  securities  or  of 
evidences  <rf  indebtedness  is  a  parting  with 
value. 
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won  by  playing  at  a  game  of  cards,  is 
void  and  of  no  effect  aa  bistween  the  parties 
to  tiie  aame  and  all  other  penons,  exoept 
holdm  in  good  faith,  without  notice  of  the 
illigaUly  aneh  contract  Bdlinger  4  C. 
Anno.  Codes  ft  Statutes,  §  1946. 

It  having  beoi  admitted  the  pleadings 
that  the  cheek  was  given  In  consideration 
of  a  gamUing  debt,  tbe  burden  of  proof  la 
with  the  plaintiff  to  establish  all  of  the  ele- 
ments necessaiy  to  constitute  him  a  holder 
in  good  faiUi  for  value.  Owens  r.  Snell,  29 
Or.  483,  44  Pac.  827;  Kenny  t.  Walker,  20 
Or.  41,  44  Pac  601 ;  Brown  v.  Feldwert,  46 
Or.  363,  80  Pac.  414.  The  check  sued  on 
was  offered  in  evideno^  and  is  in  the  follow- 
ing form: 

Peodleton,  Oregon,  Dee.  12,  1906.  Ko.  — 
The  First  National  Bank  $400. 

Pi^  to  L.  Swaprd  ori?^"  four  hon- 
d«d  doiu™.  'nSen«m«i. 


Plaintiff  testified  that  he  had  Hved  in 
Pendleton  for  thirty  years  and  had  been  ac- 
quainted with  Scheuerman  for  twenty 
years;  that  he  was  a  man  who  did  a  great 
deal  of  business  about  town,  of  which  plain- 
tiff had  more  or  less  knowledge;  that  he 
had  frequently  seen  defendant's  checks  in 
dreulatinn  in  the  community,  and  now  held 
one  of  them;  and  that  he,  plaintiff,  was  the 
present  owner  and  holder  of  the  check  sued 
on;  that  he  bought  the  check  from  Swag- 
gart,  who,  at  the  time,  indorsed  the  same 
to  him;  that  no  part  of  the  check  had  been 
paid,  and  that  he,  plaintiff,  gave  Ms  check 
for  $400  for  it,  and  that  his  check,  so  given 
to  Swaggart,  was  cashed  at  the  First  Na- 
tional Bank,  and  the  amount  charged  to 
his  account  by  the  bank;  that  within  two 
or  three  days  after  he  got  Seheuerman's 
check  he  demanded  payment  thereof  of  the 
First  National  Bank,  but  was  told  by  the 
cashier  that  Scheuerman  had  stopped  its 
payment;  that,  at  the  time  he  paid  Swaggart 
for  the  check,  he  had  no  knowledge  as  to 
what  the  consideration  of  the  Scheuerman 
check  was,  nor  that  it  was  given  for  a 
gambling  debt,  nor  that  the  maker  and  payee 
thereof  had  been  engaged  in  gambling.  On 
cross-examination  the  witness  also  testified 
that  he  bought  the  check  on  December  13, 
1006,  about  noon.  In  answer  to  the  question, 
"Tell  the  jury  the  circumstances  under 
which  you  bought  it,"  plaintiff  testified  as 
follows :  "That  day,  about  12  o'clock,  I  was 
going  home  to  my  lunch,  and  I  met  Mr. 
Swaggart  on  the  oomer  of  the  Boston  store, 
and  he  stopped  me  and  said,  1  have  a  check 
of  Seheuerman's  which  he  asked  me  to  watt 
two  or  three  days  for,  and  I  may  need  the 
money/  and  I  said,  'All  right.  Qive  ms  the 
17  L.B.A.(N.8.} 


check,  and  I  will  ^ve  jon  my  cheek  far  it, 
and  you  can  go  to  the  bank  and  get  tha 
money.*  And  he  signed  the  check,  toA  I  went 
to  my  lunch  and  came  back  from  Inndi,  and 
went  to  the  hotel  and  got  a  blank  cheek  and 
gave  it  to  John  Endieott."  Knowing  that 
Endicott  was  well  acquainted  with  Swag- 
gart, he  asked  him  to  hand  the  chedc  to  0» 
latter,  which  he  did.  Endieott,  it  appears, 
had  been  interested  with  Swaggart  in  the 
results  of  the  gambling  game;  but  plaintiff 
swears  he  knew  nothing  of  that.  The  plain- 
tiff's evidence  further  shows  that  he  is  vice 
president  of  the  First  National  Bank,  and 
was  in  the  bank  on  the  morning  of  the  13th, 
but  he  did  not  then  learn  that  Scheuerman 
had  ordered  payment  of  his  check  stopped; 
that  he  prwentcd  the  check  at  the  bai^  for 
paymrat  on  the  morning  of  the  14th,  which 
was  refused ;  that  he  made  no  inquiry  at  the 
bank  to  ascertain  whether  the  check  he  had 
issued  to  Swaggart  in  exchange  therefor 
had  been  paid  or  not,  nor  did  he  notify 
Rwaggart  of  the  nonpayment  of  the  Scheuer- 
man check,  but  he  immediately  gave  it  to 
his  attorney  for  collection;  that  on  the  15th 
Swaggart  cashed  at  the  bank  the  check  re- 
ceived by  him  from  plaintiff.  Upon  this 
state  of  the  record,  has  plaintiff  made  out 
a  prima  facie  case  of  a  holder  in  due  course  T 
We  shall  discuss  in  the  order  of  their 
statement  in  §  4464,  supra,  the  several 
elements  of  fact,  the  existence  of  which  is 
necessary  to  constitute  one  a  holder  in  due 
course. 

1.  It  is  necessary  that  the  instrument  be 
complete  and  regular  on  its  face;  and  it 
is  argued  by  the  defendant  that  Swaggarfs 
remark  at  the  time  of  the  negotiation,  that 
Scheuerman  had  asked  him  to  wait  two  or 
three  days  for  presentation  of  the  check,  dis- 
closed to  plaintiff  that  the  instrument  did 
not  represent  on  its  face  all  of  the  contract 
between  tbe  parties,  and  rendered  it  indefi- 
nite as  to  time  of  payment.  Such  a  request, 
however,  was  not  binding  on  the  payee.  It 
did  not  vary  the  terms  of  the  writing.  It 
added  nothing  to  it  and  took  nothing  from 
it  that  was  essential  to  its  character  as  a 
negotiable  instrument.  From  such  a  re- 
quest one  would  usually  and  rightly  infer 
that  the  maker  had  not  funds  on  deposit  to 
meet  the  check  when  issued,  but  would  de- 
posit sufiicient  funds  within  the  time,  and, 
by  the  use  of  such  language,  notice  of  that 
fact  might  be  given;  but  it  is  not  calculat- 
ed to  carry  noUoe  of  a^f  infirmity  in  the 
contract. 

2.  It  is  urged  that  the  check  was  overdue 
when  n^otiated.  It  is  payable  on  demand, 
and  when  such  paper  is  negotiated  an  un- 
reasonable lengtti  of  time  after  issue  the 
holder  is  not  deemed  a  holder  in  due  course. 
Bellinger  t  C  Anno.  Codes  ft  Statutes, 
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S  4456.  What  is  a  seaMmabte  t!m«  has  been 
fixed  hy  judicial  decisions.  As  between  the 
drawer  and  payea  the  rale  is  that,  when  the 
payee  to  whom  the  check  is  delivered  reoeives 
it  in  the  same  place  where  the  bank  on 
which  it  is  drawn  is  located,  he  may  pre- 
serve recourse  against  the  drawer  by  pre- 
senting it  for  payment  at  any  time  before 
the  close  of  banking  hours  on  the  next  day. 
2  Dan.  Neg.  Inst,  fith  ed.  §  1690.  The  pre- 
sumption raised  by  the  statute  is  that,  if 
the  instrument  is  presented  within  a  reason- 
able time,  it  would  be  paid,  if  a  valid  in- 
stnunent  on  its  face;  but,  when  such  rea- 
sonable time  has  passed  and  the  instrument 
]8  still  in  circulation,  it  carries  with  it  the 
inference  of  dishonor,  and  is  notice  to  any- 
one taking  it  of  any  latent  inherent  infirm- 
ity that  may  exist.  The  check  having  been 
issued  on  the  12th,  and  bearing  that  date, 
uid  negotiated  at  the  noon  hour  cm  the  13th, 
was  not  overdue,  so  as  to  carry  notice  to 
pUintiff  at  ita  Ulegali^  or  of  its  previous 
disfaonor. 

8.  It  is  next  urged  that  the  ehecfe  was  not 
reoelved  in  the  usual  course  of  Imriness,  but 
in  a  very  nnnsual  manner,  not  in  the  course 
of  a  business  traiuactioit,  or  A  transaetion 
free  from  suspiolon.  As  to  what  transac- 
tiona  are  included  the  usual  course  of 
business,"  it  is  not  easy  to  determine.  That 
depends  largely  upon  the  oinsnmstances  of 
each  particular  case.  7  Law  &  Proc.  p. 
926.  As  applied  to  the  indorsement  of  ctsn- 
mercial  paper,  it  may  be  said  generally  to 
inelode  the  coneunent  indorsement  and  de- 
livery for  value  under  such  eireumstances 
that  a  business  man  of  ordinary  intelli- 
grace  and  capacity  would  give  his  maaey^ 
good^  or  credit  for  it  when  offered  for  the 
purpose  for  whidk  this  was  transferred; 
and  it  would  not  be  in  due  course  if  snch  a 
person  would  at  once  suspect  the  integrity 
of  tiM  paper  itself,  or  tiie  credit  and  stand- 
ing of  ttie  party  offering  it  2  Randolph, 
Com.  Paper,  §  988;  Roberts  v.  Hall,  37 
Conn.  205,  9  Am.  Rep.  308;  Kimbro  v.  Lytle, 
10  Yerg.  417,  31  Am.  Dec.  686.  This  neces- 
sarily involves  the  question  of  good  faith. 
But  a  purchaser  for  a  valuable  conaidera- 
tion,  before  maturity,  of  negotiable  paper, 
is  not,  as  a  matter  of  law,  affected  by  notice 
of  facts  calculated  to  arouse  suspicion  as  to 
the  transaction  in  which  the  paper  originat- 
ed. The  sin^e  question  is  whether  he  acted 
in  good  faith;  and,  to  aid  in  determining 
that  question,  his  knowledge  of  suspicious 
circumstances  may  be  shown,  and  it  is  for 
the  jury  to  determine  the  ultimate  facts. 
Bowman  v.  Hetq^r,  27  Or.  23,  80  Pac  3, 
44  ^e.  1090.  Since  the  decision  of  that 
cas^  the  l^slature  has  prescribed  a  rule 
upon  what  shall  oonstitnte  notice  in  stub 
cases:  ^VTo  constitute  notin  of  an  inflrmit7 
17IuRJk.(N.B.) 


in  the  instrument,  or  defect  in  the  title  of 
■the  person  negotiating  the  same,  the  person 
to  whom  it  is  n^otiated  must  have  had  ao- 
tual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  snch  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad 
faith."  Bellinger  &  C.  Anno.  Codes  &.  Stat- 
utes, S  4458.  The  lack  of  good  faith  arises, 
it  is  asserted,  from  the  facts  shown :  That  the 
transfer  took  place  in  the  near  vicinity  of 
the  bank  on  which  the  check  was  drawn, 
and  of  which  Matlock  was  vice  president} 
that  he  and  Swaggart  were  brothers-in-law; 
that  no  inquiry  was  made  at  the  bank  be- 
fore purchase;  that  Matlock,  after  getting 
his  lunch,  went  to  the  hotel,  and  there  pro- 
cured a  blank  check  in  which  he  wrote  the 
amount  of  $400,  payable  to  Swaggart,  and 
signed  and  delivered  it  to  Endicott  for  de- 
livery to  Swaggart  But  none  of  these 
facts  amount  to  proof  of  actual  iowwledge. 
As  to  making  the  inquiry,  "he  does  not  owe 
to  the  party  who  puts  such  papnr  in  circu- 
lation the  duty  of  active  inquiry  to  avert 
the  imputation  of  bad  faith.  The  rights  of 
thB  holder  are  to  be  detennlned  the 
simple  test  of  htmeity  and  good  faith,  and 
not  by  mere  speculation  as  to  his  prob- 
able diligence  or  nq^ligeuee."  Befanont 
Branch  of  State  Bank  v.  Hoge,  36  N.  T.  OS- 
SB ;  Bowman  v.  Mei^r,  supra,  naintiff 
testiflfd  to  his  laok  of  knowledge  of  the  in- 
flnnity  of  the  paper  and  to  his  good  faith  in 
taking  it;  but*  if  an  inference  may  be  drawn 
from  the  surrounding  ciroumstanees  that  on 
the  one  hand,  tend  to  detract  from  the 
credibility  of  plaintiff's  statements,  and,  oa 
the  other  hai^  tend  to  establish  tiie  laok 
of  good  fai^,  it  is  for  the  Jury,  and  not 
the  court  to  determine  tiw  teet 

4.  Did  the  plaintiff  take  the  instrument 
for  value?  Value  Is  otmsideration  suffi- 
cient to  support  a  sim^e  contract  Bellin- 
ger &  C.  Anno.  Codes  ft  Statutes,  §  4427. 
It  is  a  well-settled  and  universally  recog- 
nized rule  that  when  a  ddttor  has  given  his 
cheek  for  the  amount  of  his  indebtedness,  the 
prima  facie  presnmptlta  arises  t^at  the 
check  was  taken  merely  as  oonditlonalt  not 
absolute,  payment  (22  Am.  ft  Eng.  Bno. 
Law,  2d  ed.  p.  669),  and  "the  acceptance 
of  the  instrument  by  the  creditor  is 
considered  as  accompanied  the  condition 
of  its  payment  Thus  it  was  said,  in  the 
time  of  Lord  Holt  'A  bill  shall  never  go 
in  discharge  of  a  precedoit  debt  ezoept  it 
be  a  part  of  the  contract  that  it  shall  be 
so.' "  8  Dan.  Neg.  Inst  6th  ed.  p.  888.  And 
this  rule  has  been  applied  to  ih»  liquidation 
of  a  contemporaneous  debt.   Id.  p.  281. 

There  must  however,  be  a  debt  either  pre- 
cedent or  contemporaneous,  to  make  the  rule 
applicable.  When>.  however,  there  is  an  ex- 
change of  commercial  paper,  each  instrument 

forms  a  mffioient  eon^deration  fftr^tha^tiidr. 
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(2  Bandolph,  Cnn.  Paper,  g}  479.  480;  BiM 
V.  Gnnge,  131  N.  Y.  140,  SO  N.  E.  4A;  Ran' 
kin  V.  Knight,  IS  Ohio  Dee.  Reprinl^  6B3; 
ShanniHi  t.  Horley,  S2  Wae.  623.  66  N.  Y. 
Snpp.  471),  and  eaeh  is  an  independent  obli- 
gation, not  conditional  on  the  payment  of 
the  other  (7  Cyc.  Law  ft  Proc.  p.  710).  In 
this  case  the  lai^uage  of  the  parties  naed  at 
the  time  imports  nothing  more  than  an  ex- 
change of  checks.  They  met  upon  the  street, 
when  Swaggart  aays  to  plaintiff;  "I  have  a 
check  of  Scheuerman's  which  he  asked  me  to 
wait  two  or  three  days  for,  and  I  may  need 
the  money."  Plaintiff  replies :  "All  ri^t.  Give 
me  the  check,  and  I  will  give  you  my  check 
for  it,  and  you  can  go  to  the  bank  and  get 
the  money."  That  is  the  contract  between 
the  parties.  It  appears  from  other  evidence 
that  the  Scheuerman  check,  which  was  then 
indorsed  and  delivered  to  plaintiff,  was  for 
the  sum  of  $400,  and  that  Matlock  gave  to 
Swaggart  his  check  for  a  like  amount.  The 
transaction  does  not  amount  to  an  offer  to 
pay  -$400,  and  its  acceptance,  thereby  cre- 
ating a  debt  of  that  amount,  which  was 
afterwards  liquidated  by  the  delivery  of  an- 
other check.  If,  however,  that  construc- 
tion should  follow,  the  check  would  have 
the  effect  of  conditional  payment,  and  it 
is  a  part  of  the  plaintiff's  case  that  the 
check  be  gave  was  paid  on  the  16th.  That 
not  only  established  its  value,  but  is  a  per- 
formance of  the  condition.  The  original 
obligaticm  is  paid  and  extinguished  by  re- 
lation as  of  the  date  of  the  giving  of  the 
check.  Hunter  v.  Wetsell,  84  N.  Y.  549,  38 
Am.  Rep.  &44;  Getchell  v.  Chase,  124  Mass. 
366;  CuBhman  v.  Libbey,  15  Gray,  368.  As 
sustaining  the  contention  that  the  check 
was  not  payment,  we  are  cited  to  the  case 
of  Heartt  v.  Rhodes,  66  111.  351-356.  There 
one  Dickinson  gave  his  check  to  pay  a  pre- 
cedent debt  existing  in  the  form  of  a  note 
signed  by  Heartt  for  his  accommodation, 
and  on  which  the  action  was  brought.  At 
the  time  of  giving  the  check,  Dickinson  had 
only  923.40  in  the  bank,  and  the  check  was 
dishonored  for  want  of  funds.  Because  of 
the  pre-existing  debt,  the  rule  of  conditional 
payment  was  applicable,  and  the  court  very 
properly  say:  "Drawing  the  check  without 
having  funds  to  meet  it,  and  having  no  right 
to  expect  payment  of  it,  was  a  fraud  and 
imposition  upon  the  payee."  For  the  same 
purpose,  the  case  of  Harrington  v.  Johnson, 
7  Colo.  App.  483,  44  Pac.  368,  is  cited.  There 
one  Hoblit.  wlio  was  the  cashier  of  a  bank, 
purchased  of  the  mortgagee  a  note  and 
mortgage  which  had  been  fraudulently  given, 
and  gave  a  dieck  on  his  bank  for  the  price. 
A  suit  in  equity  was  brought  to  set  aside  the 
conveyance  for  fraud,  and  the  defense  of 
bona  fide  purchaser  for  value  was  set  up. 
Fraud  was  found;  but  Uie  lower  court  held 
17  LJLA.(N.S.) 


that  Hoblit  purchased  without  notice,  ud 
that,  by  giving  his  check,  he  had  paid  valor. 
On  appeal  the  ease  was  reversed  upon  tiie 
ground  that  Hoblit  was  entirely  riloit  as  to 
what  became  of  the  cheek;  whether  it  was 
ultimately  paid,  or  whether,  in  point  of 
fact,  His.  Johnson,  the  assignor,  ever  re- 
ceived aba  money  which  it  represented.  He 
neither  produced  the  check  nor  proved  its 
payment,  and  hence  there  waa  no  evidence 
of  value.  Thompson  v.  Sioux  Falls  Kat 
Bank,  150  U.  S.  231,  37  L.  ed.  1063,  14  Sup. 
Ct.  Rep.  &4,  is  another  case  upon  which  de- 
fendant relied.  It  was  there  held  that  the 
crediting,  upon  the  boc^s  of  the  bank,  to 
a  depositor,  of  the  amount  of  a  check  fraud- 
ulently issued  without  consideration,  and 
to  whom  it  was  assigned,  does  not  make 
the  bank  a  bona  fide  purchaser  for  value, 
and  that  if,  after  such  credit,  and  before 
payment  for  value  upon  the  faith  of  the 
check,  the  bolder  received  notice  of  the 
invalidity  of  the  dieck,  he  cannot  become 
a  bona  fide  holder  by  subsequent  payment 
This  is  undoubtedly  correct,  because,  by  such 
credit,  only  the  relation  of  debtor  and  credit 
or  is  created,  and  it  is  the  right  of  the  ap- 
parent debtor  at  any  time  upon  receipt  of 
knowledge  of  the  invalidity  of  the  check  to 
cancel  the  credit;  but,  if  it  pays,  having 
such  knowledge,  it  U  a  voluntary  payment 
We  conclude,  therefore,  that  there  was  no 
error  in  dei^ing  defenduit's  motion  for  a 
nonsuit. 

The  theory  of  the  defense  is  that  the 
giving  of  a  check  by  Matlock  to  Swaggart 
was  not  payment,  and  did  not  amount  to 
payment,  until  Matlock's  check  was  paid 
lat  the  bafak  on  which  it  was  drawn,  or  it 
had  passed  out  of  SwsggH.rt*s  hands  and 
into  the  hands  of  an  innocent  purchaser. 
An  instruction  to  that  effect  was  asked,  but 
was  denied;  and  the  court  instructed  the 
jury:  "That  the  plaintiff  was  not  bound 
to  make  inquiry  at  the  bank,  or  ascertain 
whether  or  not  his  check  had  been  presented 
or  paid  at  the  time  he  presented  the  Scheu- 
erman check  for  payment.  Neither  was  it 
necessary  for  plaintiff  to  stop  payment  on 
his  check  if,  at  the  time  he  presented  the 
check  to  the  bank  for  payment,  he  was  a 
bona  fide  holder  thereof.  The  fact  that  his 
own  check  had  not  yet  been  cashed  would 
make  no  difference."  And  error  is  also  as- 
signed for  the  refusal  to  give  and  the  giving 
of  these  instructions.  If  defendant's  theory 
is  correct  as  to  what  constitutes  payment 
and  when  it  took  place,  then  Matlock  re- 
ceived notice  of  an  infirmity  in  the  instru- 
ment before  he  paid  value,  and  he  would  be 
bound,  at  his  ovrn  peril,  to  stop  payment 
of  his  own  check.  But  we  have  already 
held  that,  where  there  is  an  exchange  of 
commercial  paper,  as  there  was  in  this 
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case,  each  inatrument  is  a  safficient  coneider- 
ation  for  the  other,  and  such  exchange  fa 
an  independent  obligation,  not  conditioned 
on  the  payment  of  the  other,  unless  such 
condition  is  expressed  in  it.  It  necesBariljr 
follows  Uiat  the  nonpayment  of  the  Scheu- 
erman  check  would  not  be  a  defense  to  Mat- 
lock in  an  action  against  him  on .  his  own 
check,  brou^t  by  Swa^rt  "It  is  true," 
as  stated  in  Wooster  v.  Jenkins,  3  Denio, 
187,  "that,  BO  long  as  the  securities  are  in 
the  hands  of  the  original  parties,  they  will 
balance  each  other.  But  it  will  be  by  way 
of  set-off,  and  not  on  the  ground  that  they 
are  inTalid,"  Even  the  defense  of  set-off 
would  be  lost  by  aseignment  of  the  check. 
As  between  Matlock  and  the  bank,  he  could 
doubtless  have  stopped  payment  of  his  own 
check  when  denied  payment  of  the  Scheuer- 
man  check,  but  that  would  not  have  relieved 
him  of  liability  on  his  own  check,  either  in 
the  hands  of  Swaggart  or  of  a  third  party 
as  assignee.  While  Matlock  may  have  had 
a  cause  of  action  against  Swaggart,  as  in- 
dorser,  upon  due  notice  to  him  of  nonpay* 
ment,  he  is  also  entitled  to  his  action  against 
Scheuerman,  and  he  was  not  bound  to  pur- 
sue the  former  for  the  protection  of  the 
latter,  to  whom  he  was  under  no  legal  duty, 
on  account  of  the  original  invalidity  of 
tiie  check.  In  Duncan  v.  Gilbert,  29  N.  J. 
L.  621,  acti<ni  was  brouf^t  on  a  note  made 
for  the  accommodation  of  one  Rowland,  and 
which,  it  was  alleged  as  a  defense,  had  been 
fraudulently  misappropriated  by  him,  and 
a  letter  of  credit  on  London  obtained  from 
plaintiffs  in  his  favor  as  the  consideration 
for  its  assignment.  The  suggestion  was 
made  to  the  court  that  plaintiffs  might  re- 
voke the  letter  of  credit  and  thus  protect 
themselves,  to  which  Brown,  J.,  at  page  540 
of  opinion,  replies,  in  substance,  that,  if  it 
be  said  that  as  Rowland  has  not  drawn, 
the  plaintiffs  may  protect  themselves  from 
future  drafts  revoking  the  credit,  the 
answer  is,  the  plaintiffs  eaunot  be  called 
upon  by  defendant  to  adopt  that  rwnedy. 
There  was  no  error  in  refusing  the  requested 
instruction,  or  in  the  one  given. 

The  court  permitted  the  jury  to  consider 
all  of  the  surrounding  dreumstonoes  given 
in  evidence,  whidi  included  plaintiff's  fail- 
ure to  notify  Swa^rt  of  l^e  nonpayment 
of  the  defendant's  check,  and  his  failure  to 
demand  and  enforce  payment  against  Swag- 
gart, to  ascertain  plaintiff's  good  faith  in 
UkiBg  the  check.  We  think  that  is  all 
that  defendant  mui  entitled  to,  and  there 
was  no  error  in  refusing  the  otiier  requested 
instructkms,  not  speeiflcaUy  considered  here- 
in. 

niese  considerations,  we  think,  dispose  of 
the  errors  aaaigned,  and  result  in  an  af- 
ftrmanoe  of  the  judgment. 
17  L.R.A.(K.S.) 


TSNNSSSEE  BUPBBMX!  COURT. 

MART  J.  SNOLISH,  Admrx.,  etc,  of  C.  B. 
English,  Deceased,  Appt, 

T. 

THOMAS  B.  CRENSHAW,  Clerk  of  Shelby 
County. 

(—  Tenn.  — ,  110  B.  W.  210.) 

Saccemlon  tax  —  comkiroinisc  of  will. 

Prraerty  received  by  collateral  heirs  by 
deed  ntim  testator's  widow  upon  compromise 
of  a  contest  of  his  will  which  gave  all  bis 
property  to  her  is  not  within  the  provi- 
sions of  a  statute  taxing  estates  passing 
by  will  or  inheritance,  or  by  grant  or  gift 
made  in  contemplation  of  death,  to  other 
than  parents,  husband,  wife,  or  lineal  de- 
scendants of  decedent. 

(May  11,  1008.) 

APPEAL  by  the  administratrix  with  the 
will  annexed  of  C.  B.  English,  de- 
ceased, from  a  judgment  of  the  Circuit  Court 
for  Shelby  County  imposing  a  succession 
tax  upon  a  portion  oi  decedent's  property. 
Reversed. 
The  facta  are  stated  in  tiie  opinion. 
Mesara.  W.  B.  Olissoii  and  T.  K.  lUd- 
dlck  for  appellant 

Messrs.  Charles  T.  Oates,  Jr.,  Attorney 
General,  G.  P.  Smith,  and  W.  B.  Bl- 
dridge  for  appelloeu 

MoAlister,  J.,  delivered  the  opinion  of 

the  court: 

This  suit  was  brought  by  the  county 
court  clerk  of  Shelby  county  against  Mary 
J.  English,  administratrix  cum  testamento 
atmeao  of  the  estate  of  C.  B.  English,  de- 
ceased, for  the  purpose  of  recovering  an  in- 
heritance tax  alleged  to  be  due  the  state. 
The  case  was  submitted  to  the  Honorable 
J.  P.  Young,  of  the  circuit  court,  on  the  fol- 
lowing stipulation  of  agreed  facts: 

"C.  B.  English,  a  citizen  of  Shelby  coun- 
ty, Tennessee,  died  January  26,  1904.  He 
was  childless,  but  left  as  his  widow  Mary  J. 
English,  the  administratrix  own  testamento 
annewo.  His  heirs  at  law  were  Annie  E. 
Ricks,  a  sister,  and  the  children  of  hia  de- 
ceased brother,  T.  C.  English. 

"C.  B.  English  left  a  will  by  which  all  his 
property,  real,  personal,  and  mixed,  was  left 
to  his  widow  (Mary  J.  English)  to  the  ex- 
clusion of  his  heirs  at  law  (Annie  E.  Ricks, 


Note.  —  A  search  has  disclosed  no  addi- 
tional cases  involving  the  liability  to  pay  a 
succession  tax  in  respect  of  property  trans- 
ferred by  one  belonpng  to  an  exempt  or 
favored  class  to  one  not  a  member  of  such 
class,  in  compromise  of  a  dispute  ov«r  de* 
cedent's  estate  ^  i 
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a  lister,  and  the  childreo  of  T.  C.  English, 
deceased). 

"The  heirs  at  law  then  instituted  a  con- 
test of  the  will,  and  upon  trial  befora  a 
jury  the  will  was  set  aside. 

"An  appeal  was  then  taken  to  the  su- 
preme court  by  the  proponent,  and  the  case 
was  reversed  and  remanded  for  a  new  triaL 

"The  case  then  came  on  for  trial,  and, 
after  the  jury  was  selected,  impaneled,  and 
sworn,  but  before  the  trial  was  proceeded 
with,  the  following  compromise  was  offered 
by  the  administratrix,  Mary  J.  English, 
and  accepted  Ij  tin  hein  at  law  of  C.  B. 
English: 

"Mrs.  English  proposed  that,  if  defend- 
ants, Mrs.  Ricks  and  the  heirs  of  T.  C.  Eng- 
lish, would  withdraw  their  contest,  that  she 
(Mrs.  English)  would  deed  to  Mrs.  Ricks 
one  fourth  in  value  of  all  the  lands  belong- 
ing to  C.  B.  English  at  his  death,  and  to 
the  heirs  of  T.  C.  Englislt  one  fourth  of 
the  Talue  of  said  land;  the  land  to  be  di- 
vided by  appraisers  or  commissioners.  The 
land  has  not  yet  been  divided;  but  it  is 
agreed  that  the  case  may  proceed  as  if  it 
hod  been  divided,  and  Mrs.  Ricks  and  the 
heirs  of  T.  C.  English  now  had  a  deed  to 
their  respective  one  fourth.  It  is  also 
agreed  that  all  rente  and  profit  accruing 
from  the  land  of  C.  B.  English  sinee  his 
death  should  be  equally  divided  between 
Mrs.  Maiy  J.  English  and  Mrs.  Ricks  and 
the  heirs  of  T.  C.  English  as  follows: 

"One  half  to  Mrs  Mary  J.  English,  and 
one  fourth  to  Mrs.  Annie  B.  Ricks,  and  one 
fourth  to  the  heirs  of  T.  O.  English. 

"Thereupon  the  contest  of  the  will  was 
withdrawn  and  the  jury  found  in  favor  of 
the  will,  upon  which  verdict  the  judgment 
of  the  cirouit  court  was  duly  entered.  The 
entry  recites  that,  by  consent  of  parties,  It 
is  further  adjudged  that  proponent  pay  the 
costs,  for  which  euention  might  issue. 

"The  value  of  the  ertate  going  to  Mrs. 
Annie  E.  Bldu  wm  find  I7  appraiMrs  at 
912,600.  Tba  value  of  the  estate  going  to 
the  h^rs  of  T.  C.  English  was  fixed  at  the 
same  figures,  via.,  912,000." 

The  question  propounded  to  the  circuit 
judge  for  decision  was:  Is  the  state  en- 
titled to  collect  a  collateral  inheritance 
tax,  either  from  Annie  Ricks,  the  sister,  or 
from  the  heirs  of  T.  0.  English,  the  nephews 
and  nieces  of  C.  B.  English,  or  from  both! 
The  circuit  judge  was  of  opinion  that  Mrs. 
Annie  Ricks,  the  sister  of  C.  B.  English,  de- 
ceased, and  the  children  of  T.  C.  English, 
not  beloni^ng  to  tiie  exempted  classes,  were 
liable  for  the  succession  taxes  on  the  sum 
<A  the  value  of  the  property  deeded 

to  them  hj  Mrs.  English,  and  that  the  state 
was  entifled  to  recover  thereon  the  sum  of 
91,642.26,  the  amount  of  said  tax,  with  in- 


terest  and  attorneys'  fees,  igainat  the  prop- 
erty in  the  hands  of  the  administratrix. 
The  defendants  below  appealed  fran  the 
judgment  of  the  circuit  court,  and  insist 
that  neither  Mrs.  English,  as  the  widow  of 
the  devisor  or  administratrix  cum  Imtm- 
mento  annewo,  nor  the  grantees  of  Mrm, 
English,  under  the  terms  of  the  compromise, 
were  liable  for  any  inheritance  or  sneeca- 
sion  tax. 

Chapter  174,  p.  347.  of  the  Acta  of  1893, 
provides  ffyr  a  tax  upon  all  estates,  real, 
personal,  and  mixed,  situated  in  the  stat^ 
whether  the  person  dying  seised  lived  in 
the  state  or  not,  passing  either  by  will  or  in- 
heritance, or  by  any  deed,  grant,  bargain, 
gift,  or  sale  made  in  contemplation  of  deatii, 
or  to  take  effect  in  possession  or  enjc^ment 
after  the  death  of  the  grantor,  to  any  per- 
son or  body  corporate  or  politic  in  trust 
or  otherwise,  when  the  property  thus  pass- 
ing goes  to  any  other  than  the  father,  moth- 
er, husband,  wife,  ehildren,  and  lineal  de- 
scendants. 

By  another  act  passed  at  the  same  session 
of  the  general  assembly,  being  |  7,  chap.  89, 
p.  140,  of  the  Acts  of  1893,  the  exemption 
was  extended  to  brothers,  sisters,  the  wife 
or  widow  of  a  s<m,  and  husband  of  a  daugh- 
ter, and  any  li^lly  adopted  child.  lo 
construing  these  acts  it  was  said  by  this 
court  in  State  v.  Alston,  94  Tenn.  681,  28 
LJEA.  178.  30  S.  W.  761:  "The  legisla- 
ture has  constitutional  power  to  impose  a 
privilege  tax  upon  the  right  of  succession, 
whether  by  will,  inberitanoe,  or  otherwise, 
to  the  estates  of  deceased  persons."  **It 
must  be  borne  in  mind  that  the  tax  Is  not 
upon  the  property,  but  the  right  or  privilc^ 
of  acquiring  it  by  succession.  It  is  a  con- 
dition upon  which  the  person  may  take  the 
estate  of  a  deceased  relative  by  inheritance, 
or  testator  by  his  will.  It  is  a  retention  by 
Uie  state  of  a  part  of  a  deceased  person's 
property  which  the  state  may  take  to  meet 
its  ueoeantiee,  and  which  in  certain  cases 
it  may  take  in  toto,  as  in  cases  of  escheated 
property.  It  is  not  a  tax  upon  the  ri^t  of 
alienation,  but  on  the  privilege  of  reeeiving 
by  inheritance,  or  will,  or  otherwise,  at  the 
death  of  a  former  owner." 

The  reastming  of  tiie  circuit  judge  hf 
which  he  reached  his  conclusion  is  Uius 
stated  in  the  following  paragraph  of  his 
written  opinion  filed  with  the  rec<K^:  "Th' 
court  tiierefore  holds  that,  under  the 
will  of  0.  B.  English*  the  whole  ee- 
tate,  in  tlie  absenoe  of  oontesty  would  liave 
passed  to  the  widow,  irho  was  exempt  froM 
the  operatim  of  tba  law.  But,  oonteat  hav- 
ing been  mate  by  tlie  hnrs  at  law  who  were 
not  so  e«mpt,  and  a  ocmipromise  and  divi- 
sion of  the  property  having  been  i^reed  vp- 
on,  only  one  half  of  it  passed  to  tha  exempt- 
ed widow  uBdc»igih9:jiBelhBpiQ£)gL^  the 
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other  hftlf  puaed  to  tlie  hein  at  law  under 
the  statute  of  descent  and  distribation;  the 
will  being  null  and  Toid  as  to  that  half.** 

Again  he  stated:  "The  widow  is  exempt 
from  this  tax  as  to  all  the  estate  derlsed  hy 
will  from  the  testator.  The  collateral  heirs 
an  not  exempt,  bat  liable  on  whatever 
property  ihtj  receive  under  the  laws  of  de- 
scent and  distribation." 

Again  his  Honor  stated :  "It  is  clear  that 
tiw  property  reeaiTed  by  the  heirs  at  law 
under  the  compromise  did  not  pass  to  the 
widow  under  the  will." 

We  think  the  crucial  inquiry  in  the  case 
is  presented  in  these  exixrpts  from  the 
opinion  of  the  circuit  court  Is  tiie  tax 
sought  to  be  collected,  under  the  cireum- 
fitancea  presented  on  this  record,  within  the 
contemplation  of  the  l^slatura  and  the  in- 
tendment of  ttie  act.  It  is  axiomatic  and 
fundamental  that  exemptions  from  taxation 
must  positively  appear,  and  tiiat  no  impli- 
cation will  arise  that  any  species  of  prop- 
erty or  subject  of  taxation  was  intended  to 
be  excluded  if  it  comes  within  the  fair  pur- 
view of  the  act.  But,  while  this  is  true, 
statutes  imposing  taxes  are  not  extended 
1^  a  eonstructiim  or  intendment  to  sub- 
jects fying  outside  of  the  domain  of  the 
statute. 

In  Memphis  v.  Bing,  94  Teatn.  M4,  30  B. 
W.  746,  this  court  held:  *at  is  .  .  .  a 
general  rule,  in  the  interpretation  of  all 
statutes  levying  taxes  or  duties  upon  sub- 
jects or  citizens,  not  to  extend  their  pro- 
visions by  implieatioa  b^ond  the  dear  im- 
port of  the  language  used,  or  to  enlarge 
their  operation  so  as  to  embrace  matters 
not  speciflcaUy  pointed  out,  although  stand- 
ing upon  a  eh)se  analogy.  In  every  case, 
therefore,  of  doubt,  such  statutes  are  eon- 
Btrued  most  strongly  agaiut  the  govern- 
ment and  in  favor  of  the  eftisen  or  sub- 
ject, because  burdens  are  not  to  be  imposed 
beyond  what  the  statutes  «xpressly  and 
clearly  import." 

In  Eidman  v.  Martinez,  184  U.  8.  583,  46 
L.  ed.  701,  22  Sup.  Ct.  Rep.  517,  it  is  said: 
"It  is  an  old  and  familiar  rule  of  the  Eng- 
lish courts,  applicable  to  all  forms  of  taxa- 
titm,  and  particularly  special  taxes,  that 
tha  Borereiga  is  bound  to  express  its  in- 
tention to  tax  in  clear  and  unambiguous 
language,  and  that  a  liberal  construction  be 
^ven  to  worda  of  exception  confining  the 
operation  of  dnfy.  .  .  •  though  the  rule 
regardii^  ezamptlons  from  general  laws  im- 
podBg  taxea  may  ba  differoiL  We  have 
ourselvea  had  repeated  oeesaion  to  hold 
that  the  customs  revenue  laws  ihould  be 
liberaUy  interpreted  in  favor  of  Oo  im- 
porter, and  that  the  intent  of  Congress  to 
impose  or  increase  a  tax  upon  imports 
17  L.R.A.(N.S.) 
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should  be  expressed  in  clear  and  unambigu- 
ous langiuge." 

In  27  Am.  ft  Eng.  Ene.  Iaw,  2d  ad.  p. 
340,  it  is  said:  "The  succession  tax  is  a 
special  tax^  and  tlw  rule  is  that  spedal  tax 
laws  are  to  be  construed  strictly  against 
the  government  and  favorably  to  tha  tax- 
payer, so  that  the  citizen  cannot  be  sub- 
jected to  special  burdens  without  clear  war- 
rant of  law." 

In  Kerr's  Estate,  169  Fa.  612,  28  AtL 
354,  the  supreme  court  of  that  state,  in 
dealing  with  the  Pennsylvania  succession- 
tax  law,  which  is  almcat  identical  with  the 
Tennessee  statute  on  the  same  subject,  said: 
"Collateral  inheritance  tax  can  only  be  im- 
posed in  the  cases  specified  1^  the  statute, 
viz.,  upon  real  or  personal  estate  passing 
at  tiie  death  of  the  owner,  Either  hy  will  or 
under  tiie  intestate  laws  of  ttds  state,  or 
.  .  .  transferred  deed,  grant,  bargain, 
or  sale  made  or  intended  to  take  effect  in 
possession  or  enj(^ment  after  the  death  of 
tile  grantor  or  bargainor,'  to  the  persons, 
etc,  made  subject  to  such  tax.  TSo  liberal- 
ity of  construction  can  extend  the  language 
of  the  statute  so  as  to  make  it  include  ei- 
ther moneys  paid  to  extinguish  the  title  of 
persons  claiming  adversely  to  the  decedent 
whose  estate  is  liable  to  taxation,  or  prop- 
erty surrendered  by  compromise  to 
the  penon  so  claiming,  and  thus  never  form- 
ing a  part  of  the  decedent's  estate  at  all. 
Bvieh  persons  are  neither  legatees  nor  devi- 
sees, heirs,  or  next  of  kin;  nor  are  they 
grsmtees,  etc,  under  assignments  or  trans- 
fers made  or  intended  to  take  effect  after 
the  death  of  the  bargainor.  The  allowance 
or  compromise  of  tiieir  claims  simply  r» 
dueea  the  eatate  afterwards  pasaing  to  val< 
unteers  with  the  same  effect  as  if  the  re- 
dnction  had  been  caused  by  the  payment 
of  debta,  or  as  if  the  payment  or  anrrender 
had  been  the  result  of  a  suit  teiminatiiv  in 
favor  of  the  claimant." 

It  will  be  observed  Uw  Pemiaylvattia 
court  distinctly  decides  that  property  snr* 
rendered  by  way  of  compromise  is  not  sub- 
ject to  the  succession  tax.  The  facta  of  that 
case  may  be  briefly  outlined.  Elizabeth  8. 
Palmer  died  September  26,  1886,  leaving  a 
last  will  and  testament  in  which  she  da- 
vised  all  of  her  property  to  Mary  Jane  Kerr, 
a  friend  of  the  testatrix.  The  heirs  at  law 
and  next  of  kin  of  Mrs.  Palmer  instituted 
a  contest  of  her  will.  Mrs.  Kerr  died  in 
the  meantime,  and  the  contest  was  after- 
wards compromised  by  ker  heirs  at  law  and 
next  of  kin  ratering  into  an  agreement  by 
which  they  withdrew  all  claims  from  Mrs. 
Piter's  personalty  and  one  half  of  her 
TCalty.  The  court  held  that  the  heirs  at 
law  and  next  of  kin,  with  whom  the  com- 
promise was  made,  were  neither- letnfaMp. 
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nor  deviMes,  nor  next  of  kin,  nor  grantees 
of  the  testatrix,  and  hence  were  not  em- 
braced within  tiie  term*  of  the  auocession 
statute.  This  question  again  arose  in  a 
later  case,  and  was  decided  h^  the  tupreme 
court  of  Penn^lrania  March  19,  1906,  and 
is  reported  in  Hawley's  Estate,  214  Fa.  626. 
63  Atl.  1021.  The  facts  of  that  oaae  are 
set  out  in  the  opinion  as  follows:  "The 
claim  of  the  commonwealth  is  for  ot^lateral 
inheritance  tax  on  money  paid  hy  the  heirs 
of  the  decedent  to  persons  who  were  nsmed 
as  beneficiaries  in  a  writing  purporting  to 
be  a  will  which  was  not  admitted  to  pro- 
bate. The  decedent  died  in  1903,  tearing 
survlriiig  him  a  widow  and  two  daughters. 
Two  wriUngs  purporting  to  be  his  wills 
were  found.  By  the  first  of  these,  dated  in 
1899,  he  gave  annuities  to  his  sisters  and 
tlie  rest  of  his  estate  to  his  daughtera, 
except  a  bequest  of  $6,000  to  his  employees. 
By  the  second,  dated  in  1002,  he  provided 
annuities  for  his  sisters,  payable  tbe  first 
Monday  of  April,  and  gave  to  his  employees 
who  bad  been  with  bim  three  years  or  up- 
wards $10,000,  'to  be  divided  between  them,' 
etc.,  'payable  the  first  M<mday  of  April  <^ 
each  year.'  ...  A  caveat  was  filed  with 
tbe  raster  of  wills,  and  n^otiations  were 
pending  between  tbe  daughters  and  the  em- 
ployees, 87  in  niunber,  for  several  months. 
.  .  .  These  negotiati<ms  resulted  in  a 
written  agreement  which  it  was  provided 
that  the  employees  should  be  recognized  as 
creditors  of  the  estate  to  tbe  extent  of  a 
gross  sum  of  $55,000.  The  register  entered 
a  decree  reciting  that  all  ^e  parties  in  in- 
terest had  been  notified  and  bad  appeared 
before  him,  and  that,  having  considered  the 
allegations  and  tbe  evidence  offered  in  tbe 
case,  be  sustained  tbe  objections  of  the  ca- 
veators  and  refused  probate  of  the  writing. 
.  .  .  No  mere  device  intended  to  evade 
tbe  payment  of  a  tax  due  the  commonwealth 
can  bft  effective.  Courta  look  beyond  the 
form  of  any  arrangement  by  which  the  com- 
monwealth is  deprived  of  a  tax  to  Its  sub- 
stance, to  ascertain  its  real  purpose.  An 
agreement  to  set  aside  a  will  and  to  make 
distribution  in  accordance  with  its  provi- 
sions will  not  relieve  legacies  passing  to  ool- 
iaterals  from  tax.  Such  an  agreement  is 
evidently  collusive ;  but  money  paid  in  good 
faith  in  compromise  of  threatened  litigation 
is  not  subject  to  tax.  Pepper's  Estate,  159 
Pa.  608,  28  Atl.  353;  Kerr's  Estate,  supra. 
It  is  averred  in  tbe  answer  to  tbe  peti- 
tion for  a  citation  that  tbe  controversy  as 
to  the  validity  of  the  will  was  not  collusive, 
but  real;  and  that  the  compromise  agree- 
ment was  made  in  good  faith  to  avoid  a  con- 
tea*^^.  and  not  for  the  purpose  of  evading  tbe 
payment  of  col  lateral- inheritance  tax.  There 
in  nothing  in  the  testimony,  nor  in  the  con- 
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duct  of  the  parties  to  the  agreement,  that 
raises  «  donbt  of  the  truth  of  these  aver- 
ments. In  the  decision  of  tbe  ease  tbcy 
must  be  considered  as  est^lbhed  &eta. 
That  tbB  annuities  given  to  iha  emplo>yees 
of  the  decedent  in  the  writing  purporting 
to  be  his  will  were  mere  gratuities,  and  gave 
rise  to  no  l^;al  oUigatim  that  thej  eonld 
enforoe  as  creditors  of  his  estate,  is  of  no 
importance.  Th^  claim  that  the  writing 
was  a  valid  will,  and  that  the  prorisim 
for  their  huiefit  was  in  discharge  of  an  ob- 
ligation of  tbe  decedent.  The  heirs  denied 
the  validity  of  the  writing  as  a  will  heeanse 
of  the  want  of  testamentary  capacity.  A 
settlement  was  made  in  whldi  the  empli^ees 
were  treated  as  credit<MrB  and  allowed  a 
part  of  their  demands.  This  was  dearly  a 
compromise  of  a  doubtful  right  to  avoid  liti- 
gation by  which  the  heirs  parted  with  a 
portion  of  the  estate  in  tbe  purchase  of 
peace.  Tbe  employees  took  nothing  under 
tbe  will,  and  the  money  paid  them  was  not 
subject  to  tax,  unless  the  whole  arrange- 
ment was  collusive." 

The  court  held  in  that  ease  that  the  pay- 
ments made  to  the  legatees  in  such  settle- 
ment were  not  subject  to  the  collateral  tax. 
It  will  be  observed  in  that  ease  tbe  court 
held  that  the  employees  took  nothing  under 
the  will,  the  will  having  been  set  aside  after 
the  compromise  between  the  l^atees  and 
tbe  heirs  f>f  the  testator,  and  that  money 
paid  in  good  faith  in  compromise  of  threat- 
ened litigation  is  not  subject  to  tax. 

We  are  unable  to  differentiate  the  two 
cases  from  Penni^lvaaia  alrea^  quoted 
from  the  facts  of  tbe  case  now  in  judg- 
ment In  principle  they  are  perfectly  analo- 
gous, and,  since  a  counterpart,  almost,  of 
the  Tennessee  statute,  was  under  construo- 
tion  by  tbe  Pennsylvania  court,  its  eoneln- 
sions  are  strongly  persuasive  in  the  settle- 
ment of  tbe  present  controversy.  The  dr- 
cuit  court,  however,  laid  much  store  hy  the 
case  of  Pepper's  Estate,  169  Pa.  608,  28  Atl. 
363,  decided  about  the  same  time,  but  short- 
ly before  the  adjudications  in  tbe  two  eases 
already  mentioned.  The  facts  presented  in 
that  record  were  that  Edward  Pepper  died 
March  I,  1892,  intestate,  unmarried,  and 
leaving  issue,  one  son.  Dr.  Edward  Pepper. 
By  bis  will,  dated  March  18,  1891,  he  dis- 
inherited his  son,  Dr.  Edward  Pepper,  upon 
the  ground  that  be  bad  already  been  amply 
provided  for  by  the  trust  estate  left  to  him 
hy  his  grandfather.  The  testator  devised 
his  estate  to  various  relatives.  The  srai, 
Dr.  Edward  Pepper,  filed  a  caveat  and  com- 
menced taking  testimony  to  contest  this 
will.  Pending  these  proceedings,  after  tak- 
ing a  great  deal  of  testimony,  he  entered 
into  an  agreement  of  compromise,  dated 
February  27.  1893.  by^  ,^Q^yg[gdw.rd 
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Pepper  withdrew  all  elaim  to  the  personal 
and  real  estate  on  the  payment  to  him  of 
926,000.  The  question  presented  was  wheth- 
er the  executor  of  the  estate  of  Edward 
Pepper  was  liahle  to  the  payment  of  a  eol- 
lateral-inheritanoB  tax  on  the  sum  of 
920.000  paid  to  Dr.  Edward  Pepper,  son  of 
the  testator,  under  the  compromise  agreed. 
Said  the  court:  '"nie  question  now  arises 
whether  the  legatees  are  liable  not  only  to 
the  collateral  tax  upon  the  balance  of  their 
ic^iacies,  but  also  to  that  upon  the  amount 
they  agreed  to  pay  the  caveator  in  compro- 
mise and  settlement.  We  have  reached  the 
eonduslon  that,  under  the  most  fovorable 
eonstruetion  of  the  act,  so  far  as  respects 
the  oontenUon  on  behalf  of  the  oommon- 
wealUi,  th^  are  not  so  liable,  and  for  the 
reason  that  the  amount  paid  the  caveator 
was  never  reeeiTed  by  them  as  l^tees,  and, 
under  the  act,  it  is  only  so  much  a<  the 
estate  which  actually  passes  to  them  by 
virtue  of  the  will  that  ^  liable  to  the  tax. 
It  will  readily  be  seem,  if  the  contest  in- 
stituted 1^  the  caveator  had  been  successful, 
ha  would  be  entiUed,  under  the  intestate 
law,  to  the  entire  estate  and  freed  from 
the  tax;  hut,  instead  of  further  litigation, 
he  accepted  a  portion  <rf  the  estate,  relin- 
quished his  claim  to  the  balance,  and  thus, 
of  course,  reduced  the  amount  passing  to 
the  legateee;  and  in  fact,  to  the  ntcnt  of 
the  amount  he  received,  the  will  is  a  nulli^. 
So  that  all  the  legatees  take  is  the  amount 
of  their  bequests  after  deducting  the  sum 
paid  the  caveator,  and  this  they  concede  is 
subject  to  the  tax.  This,  we  think,  is  the 
proper  eonstmetion  to  be  placed  upon  the 
act  of  assembly.  A  contrary  view  would 
not  only  be  inequitable,  but  work  a  hard- 
ship upon  legatees  and  distributees.  .  .  . 
It  was  never  ecmtemplated  thus  to  impose 
a  double  burden;  and,  it  may  be  suggested, 
the  compromise  is  infinitely  more  to  the  in- 
terest of  the  etnnmonwealth  than  if  the 
terms  of  settlement  were  reversed,  via.,  the 
will  set  aside,  the  entire  estate  received  by 
thiR  caveator,  and  then  he  had  paid  the  lega- 
tees as  a  gratuity  the  amount  th^  now  re- 
ceive. Ko  tax  whatever  would  then  be  paid. 
And,  as  is  shown  in  Kerr's  Estate,  2  Pa. 
Dist.  S.  536  [affirmed  the  next  case],  the 
payment  to  Uie  caveator  'simply  reduced 
the  estate  afterwards  passing  to  volunteers 
wiUi  the  same  effect  as  if  the  reduction  had 
been  caused  by  the  payment  of  debts,  or  If 
the  payment  or  surrender  had  been  the  re- 
sult of  a  suit  terminating  in  favor  of  the 
claimant.' " 

The  court  therefore  adjudged  that  the  1^ 
atees  were  not  liable  for  a  collateral  inher- 
itance tax  on  the  sum  of  $26,000  paid  to 
Dr.  Edward  Pepper  under  the  compronUse. 

The  circuit  judge  was  of  opinion  that.  If 
17L.R.A.(N.S.) 


it  had  appeared  in  the  Pepper  Case  that 
the  contestant,  Dr,  Edward  Pepper,  was  a 
brother  or  nephew,  instead  of  a  son,  of  tin 
testator,  he  would  have  been  chargeable 
with  the  sucoessidn  tax.  We  are  unable  to 
see  how  such  a  nmelusion  can  be  deduced 
from  the  language  of  the  Pepper  Case.  The 
real  controveny  there  presented  was  wheth- 
er the  legatees,  wiio  had  given  up  a  portion 
of  the  estate  devised  to  than  by  way  ot 
compromise  to  the  contestant,  were  liable  to 
a  piqrment  Of  the  succession  tax  fm  the 
amount  paidj  and  that  question  was  re* 
solved  in  their  favor.  The  whole  estate  had 
been  devised  to  these  legatees  under  the  will, 
uid,  it  not  appearing  that  tiiey  belonged  to 
the  exempted  class,  Ihey  were  liable  to  the 
payment  of  the  tax,  but  only  upon  the 
amount  actuiUly  received  by  them.  It  was 
held  that  the  amount  paid  out  than  in 
settlement  of  pending  litigatiw  was  to  be 
likened  to  the  payment  M  a  d^,  thus  re- 
ducing the  amount  of  the  estate  reMived 
them.  It  is  true  thai  Dr.  Edward  Pepper 
was  not  liable  for  the  payment  of  tiie  in- 
herituee  tax,  for  the  reason  that  he  be- 
longed to  tiie  exempted  class ;  nor  would  he 
have  been  liable,  in  our  opinicm,  if  he  had 
been  a  nephew  or  ai^  other  monher  of  the 
nimexempt  cUss,  for  the  reason  tiiat  he  did 
not  inherit  tiie  property  from  the  testator, 
but  it  Gune  to  him  from  the  l^tees  under 
the  will. 

Herein  lies  the  real  principle  governing 
the  present  ease.  The  defendanto  do  not  de- 
rive their  title  from  C.  B.  English,  but  fnnn 
l^e  deed  of  Mazy  J.  English,  the  widow.  In 
an  action  of  ejeetmoit  to  recover  these 
lands,  the  defendants  would  deraign  their 
title  from  the  de«l  of  Mary  J.  English,  and 
not  by  descent  cast,  as  hrirs  and  distributees 
of  C.  B.  English.  The  defendants  do  not 
take  by  inheritance,  will,  deed,  grant,  gift, 
or  otherwise  from  C.  B  English,  and  hence, 
under  the  provisions  of  the  act  imposing  the 
tax,  no  inheritance  or  succession  tax  inheres 
or  attaches  to  the  property  in  controversy. 
Mrs.  English  derived  her  tiUe  from  C.  B. 
English  under  the  will,  while  the  defend- 
ants derived  their  title  from  Mrs.  English 
by  deed.  The  property  was  disencumbered 
of  any  inheritance  tax  in  the  hands  of  the 
widow  as  the  sole  beneficiary  of  her  hus- 
band's will,  nor  was  it  taxable  for  such  pur- 
pose in  the  hands  of  her  vendees. 

We  entirely  agree  with  counsel  that  "Mrs. 
English  had  a  perfect  right  to  make  this 
proposition,  and  Mrs.  Ricks  and  T.  C.  Eng- 
lish's heirs  had  a  perfect  right  to  accept 
it.  Mrs.  English  had  a  perfect  right  to  buy 
her  peace.  The  law  encourages  compromise, 
and  no  rule  of  law  or  sound  reason  could 
make  the  grantees  from  Mrs.  English  liable 
for  an  inheritance  tax,  when  they  did  not 
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inherit,  and  where  the  property  bo  con- 
veyed had  been  given  to  Mrs.  English  by 
will  of  her  husband,  and  when,  by  the  very 
ternu  of  the  statute,  she  totdc  it  fre«  from 
the  inheritance  tax." 

An  analogous  line  of  cases  has  arisen 
when  claims  for  taxes  under  the  United 
States  internal  reTenne  laws  haTe  been 
sought  to  be  imposed  on  money  receired  as 
the  result  of  a  oompromise  of  will  contests. 
Mr.  Dos  Passofl,  in  his  work  on  Inheritance 
Tax  Law  ({  66),  says:  '  "Where  money  is 
received  claimants  under  a  deceased  per- 
son's will  by  reason  of  a  compromise  con- 
tract between  them  and  the  executors,  sanc- 
tioned by  a  court  having  jarisdiction,  the 
money  so  received  does  not  fall  within  the 
category  of  legacies  and  distributive  shares 
in  intestate  estates  which  are  subject  to 
Federal  revenue  taxes," — citing  Page  t. 
Rives,  1  Hughes,  297,  Fed.  Cas.  No.  10,666; 
Brune  v.  Smith,  13  Int.  Rev.  Rec.  64,  Fed. 
Cas.  No.  2,053. 

The  eontingeocy  suggested  by  coansel  for 
appellee,  that,  by  fraud  and  collusion,  the 
state  might  be  entirely  defeated  of  its  tax, 
has  not  arisen  in  this  case.  There  is  no 
semblance  of  proof  in  the  record  that  this 
compromise  was  not  made  in  the  utmost 
good  fait^,  and  not  as  a  mere  subterfuge  to 
evade  the  payment  of  the  tax.  We  are 
ttierefore  of  tJje  opinion,  for  the  reasons 
stated,  that  the  judgment  of  the  circuit 
court  was  erroneous  and  must  be  reversed, 
and  a  judgment  pronounced  here  in  favor 
of  defendant,  with  costa. 


TEXAS  SUPREME  COURT. 
ELIZABETH  S.  KAMPMANN,  Plflf.  in  Err., 

V. 

I.  N.  ROTHWELL  et  al. 

(  —Tex.  — ,  109  S.  W.  1089.) 

Unsafe  sidewalk  —  llabllttr  of  property 
owner  —  independent  contractor. 

1.  The  abutting  property  owner  is  liable 
for  injury  to  a  iwdestrian  in  falling  over  a 
covering  which  constitutes  an  obBtruetion 
to  footmen,  placed  by  an  independent  eon- 
tractor  over  a  repaired  sidewalk  without 
signals  or  guard  to  protect  the  public  from 
injury  after  dark. 

Same  —  liability  over. 

2.  One  undertaking  to  repair  a  sidewalk 
for  a  property  owner  without  supervision, 
or  direction,  from  him,  is  liable  to  him  for 
any  sum  he  is  required  to  pay  because  of 
injury  to  a  pedestrian  due  to  failure  to 
place  proper  signals  or  barriers  to  protect 
the  public  from  injury  after  dark,  whether 
he  is  an  independent  contractor,  or  a  mere 
employee. 

17IiJLA.(N.B.) 


Pleading  —  sniHclencT. 

3.  A  plea  meager  in  its  statement  of 
facts,  to  which  ih>  raeeption  is  made,  may 
be  rafBdent  to  require  the  court  to  submit 
to  the  jvay  the  issue  sought  to  be  raised  1^ 

(May  6.  1908.) 

ERROR  to  tiie  Court  of  Civil  Appeals 
for  the  Fourtli  Supreme  Judicial  Dis- 
trict to  review  a  judgment  affirming  a 
judgment  of  the  District  Court  for  Bexar 
County  in  favor  of  plaintiff  against  de- 
fendant Kampmann  and  in  &.vor  of  de- 
fendants Fitzgerald  &  Basille  in  an  action 
brought  to  recover  damages  for  personal  in* 
juries  alleged  to  have  been  caused  by  de- 
fendants* negligence.  Reversed  in  part. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Denman,  Franklin,  St  Mc- 
Gown,  for  plaintitf  in  error: 

The  owner  is  not  liable  for  obstructions 
on  sidewalks,  not  caused  by  himself. 

Amos  V.  Fond  du  Lac,  48  Wis.  696,  1 
N.  W.  346;  Dill.  Mun.  Corp.  S  1012;  Moore 
V.  Gadsden,  87  N.  Y.  86,  41  Am.  Rep.  352, 
93  N.  Y.  16;  Kirby  t.  Boylston  Mjaricet  Aaso. 
14  Gray,  249,  74  Am.  Dec.  682. 

The  alleged  obstruction  having  been  placed 
on  the  walk  by  contractors  who  had  com- 
pleted the  work  they  had  been  employed  to 
do,  the  owner  is  not  liable  for  injuries  re- 
sulting therefrom. 

16  Am.  t  Eng.  Enc.  Law,  p.  192;  Cunning- 
ham V.  International  R.  Co.  51  Tex.  503, 


Com  Note.  ~  UahllUif  for  act  of  inde- 
pendent contractor^  affecting  eafety 
of  Mghwajf, 

This  note  is  intended  to  include  only 
those  cases  decided  since  the  preparation  of 
the  notes  covering  this  subject,  appended  to 
Salliotto  v.  King  Bridge  Co.  66  L.R.A.  620; 
Jacobs  V.  Fuller  ft  H.  Co.  66  L.R.A.  833: 
Anderson  t.  Fleming,  66  L.R.A.  119.  Cases 
involving  the  liability  of  an  employer  for  the 
negligent  handling  on  the  highway  of  a  team 
of  an  inde^ndent  contractor  ure  not  in- 
cluded herein. 

Ordinarily  an  independent  contractor's 
casual  tort,  that  is,  his  tort  whleh  is  merely 
collateral  to  the  prosecution  oS  the  work, 
is  not  one  for  which  the  employw  can  be 
held  responsible. 

Thus,  an  abutting  owner  for  whom  an 
independent  contractor  constructs  a  cement 
sidewalk  is  not  responsible  for  the  latter's 
negligence  in  leaving  a  hole  in  the  planking 
that  he  placed  over  the  newly  constructed 
walk.  Massey  t.  Oates,  143  Ala.  248.  39 
So.  142. 

So,  a  property  owner  is  not  liable  for  In- 
juries to  a  traveler  caused  by  obstruotions 
placed  in  the  street  in  front  of  the  property 
without  danger  signals,  by  an  independent 
contractor  whom  he  has  employed  to  con- 
struct a  building  on  the  property;  and  such 
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32  Am.  Rep.  632;  Wallace  v.  Southern  Cot- 
ton Oil  Co.  91  Tex.  18,  40  S.  W.  399;  Rich- 
mond T.  SitteMing,  101  Va.  364,  65  L.RA. 
445,  99  Am.  St.  kep.  879,  43  S.  E.  662. 

The  onv-ner'B  right  to  a  recovery  againat 
the  contractors  should  hare  been  submitted 
to  the  jury. 

Lowell  V.  Boston  t  L.  R.  Corp.  23  Pick.  24, 
34  Am.  Dec.  33;  Chesapeake  ft  0.  Canal  Co. 
V.  Allegany  County,  67  Md.  201,  40  Am. 
Rep.  435;  Westfield  Gas  &  Mill  Co.  t. 
NoblesTille  ft  E.  Gravel  Road  Co.  13  Ind. 
App.  481,  55  Am.  St.  Rep.  244,  41  N.  E. 
065;  Churchill  T.  Holt,  127  Mass.  165,  34 
Am.  Rep.  355;  Gray  v.  Boston  Gaslight  Co. 
114  Mass.  149;  Campbell  v.  Somerville,  114 
Man.  334;  Coratcana  T.  Tobin,  28  Tex.  Civ. 
App.  492,  67  S.  W.  310. 


Messrs.  Houston  Brothers,  R.  J.  Bojrto, 
and  N.  B.  Jones,  for  defendants  in  error: 
The  covering  constituted  an  unsafe  and 

dangerous  obstruction. 

1  Shearm.  ft  Redf.  Neg.  S  367;  Higgins  v. 
Glens  Falls,  33  N.  Y.  S.  R.  Ill,  11  N.  Y. 
Supp.  289;  Galveston  v.  Hemmis,  72  Tex. 
658,  13  Am.  St  Rep.  828,  11  S.  W.  29;  Gal- 
veston V.  Barbour,  62  Tex.  172,  60  Am.  Rep. 
619;  Houston  City  Street  R.  Co.  v.  Deles- 
dernier,  84  Tex.  82,  19  S.  W.  366;  Roe  v. 
New  York,  24  Jones  ft  S.  298.  4  N.  Y.  Supp. 
447;  Lyon  v.  Logansport^  0  Ind.  App.  21, 
36  N.  E.  128. 

The  obstruction  was  placed  over  the  re- 
pairs on  behalf  and  by  the  authority  of  de- 
fendant. 

Atlantic  Transport  Co.  t.  Coneys,  28  0. 


nonliability  is  not  affected  by  the  fact  that 
the  property  owner's  agent  assented  to  the 
act.  Hoff  V.  Shockley,  122  Iowa,  720,  64 
L.R.A.  638,  101  Am.  St  Rep.  289,  98  K.  W. 
573. 

And  appar<>ntly  a  building  contractor  who 
makes  a  subcontract  with  another  to  do  the 
plastering  and  furnish  the  materials  there- 
for, whi<m  renders  him  an  independent  eon- 
tractor  as  to  the  former,  will  not  be  held 
liable  for  the  negligence  of  the  latter  in 
leaving  materials  in  the  street  without 
barrier  or  light  Green  v.  Soule,  145  Cal. 
96,  78  Pac.  337.  In  this  case  it  appeared 
there  was  an  ordinance  providing  that  any 
person  by  whcnn,  or  under  whose  immediate 
authority  as  principal  contractor  or  em- 
ployer, any  portion  of  the  pnUic  street 
should  be  made  dangerous,  snould  provide 
barriers  and  lights  therefor;  but  the  court 
made  no  reference  thereto,  except  to  point 
out  that  it  was  pleaded  by  the  plaintiff. 

So,  an  independent  subcontractor's  act  in 
leaving  a  deadman  and  hookchain  in  the 
highway  after  moving  a  building  which  his 
contract  requires  him  to  move  does  not 
render  the  principal  contractor  liable  to  one 
Injured  navinir  her  carriage  wheel  caught 
by  the  hook.  Wilbur  T.  White,  98  Me.  191, 
66  Atl.  667. 

And  the  owner  of  a  building  in  the  course 
of  construction  is  not  liable  for  the  negli- 
gence of  a  servant  of  an  independent  con- 
tractor in  leaving  a  stone  in  a  dangerous 
position,  so  that  it  fell  and  injured  one 
using  the  adjacent  ftdewalk.  Johnson  t. 
Helbing  (Cal.)  02  Fm.  860.  The  matter  of 
barricading  th«  sldemlk^  or  taking  other 
precautions,  seems  not  to  have  been  eon- 
sidered  in  this  ease. 

A  county  for  which  an  independent  con- 
tractor repaired  a  road  is  not  liable  for  the 
hitter's  act  in  blasting  in  a  stone  quarry 
100  feet  from  the  highway,  thereby  easting 
a  stone  npon  and  injuring  one  using  the 
highway,  where  the  contract,  although  pro- 
viding that  the  stone  for  the  repairs  should 
be  obtained  from  such  a  quarry,  did  not 
provide  for  blasting,  and,  such  means  not 
being  necessary,  the  county  did  not  know 
that  they  wnnld  be  employed.  Symons  v. 
17L.RJ^.(N.S.) 


Alleghany  County,  105  Md.  264.  66  Atl. 
1067. 

See  also  Symons  v.  Allegany  County; 
La  Groue  v.  New  Orleans;  Thompson  v. 
West  Bay  City;  Wright  v.  Muskegon;  and 
Massey  v.  Gates, — infra. 

An  exception  to  the  rule  of  nonliability 
for  the  acts  of  an  independent  contractor 
exists  when  the  woric  is  necessarily  danger- 
ous nnlesi  certain  precautiimB  are  taken. 
Montgomery  Street  R.  Co.  v.  Smith,  140 
Ala.  316,  39  So.  767. 

Thus,  letting  work  which  involves  a  dan- 
gerous excavation  in  a  public  highway,  to  an 
independent  contractor,  will  not  absolve  the 
principal  from  liability  for  injuries  to  a 
traveler  caused  b^  the  contractor's  negli- 
gent failure  to  maintain  proper  guards  and 
Tights.  Cameron  Mill  ft  Elevator  Co.  v. 
Anderson,  98  Tex.  166,  1  L.R.A.{N.8.)  198, 
81  S.  W.  282. 

And  damages  for  the  death  of  one  using 
a  public  alley,  through  having  been  struck 
by  a  piece  of  iron  hurled  by  a  heavy  charge 
of  high  explosives  from  a  point  on  adjacent 
property  about  100  feet  from  the  alley,  may 
be  recovered  from  the  person  for  whom  the 
explosives  were  being  used,  whether  the  per- 
son using  them  was  a  servant,  or  an  in- 
dependent contractor.  Falender  v.  Black- 
well,  39  Ind.  App.  121,  79  N.  E.  393. 

And  a  railroad  company  building  a 
bridge  over  a  city  street  in  such  a  manner 
as  to  render  the  use  of  the  street  danger- 
ous cannot  escape  liability  for  injury  to  a 
pedestrian  by  the  fall  of  a  hammer,  in  con- 
sequence of  the  failure  to  observe  the  nec- 
essary precautions,  upon  the  plea  that  the 
work  was  being  performed  an  independ- 
ent contractor.  Philadelphia,  B.  ft  W.  R. 
Co.  V.  Mitchell  (Md.)  09  Atl.  422. 

So,  a  public-utility  company  cannot  es- 
cape liability  for  an  injury  sustained  by  a 
pedestrian  who  fell  into  an  unguarded  ex- 
cavation in  the  sidewalk,  on  the  plea  that 
the  excavation,  which  was  made  under  au- 
thority conferred  upon  the  company  by  the 
city  and  for  the  former's  account  and  bene- 
fit, was  made  by  an  independent  contractor. 
Rock  V.  American  Conatr.  Co.  120  La.  831, 
14  L.R.A.(N.S.)  663.  45  So.  741. 

A  building  contractor's  liabilify  for  an 
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Bivwn*  J.,  ddivered  the  opinim  of  tiie 
eonrt: 

Mn.  Kampmann  owned  a  home  in  San 
Antonio  situated  at  the  soutbeaet  corner  of 
Fourth  street  and  Avenue  E.  Some  time 
anterior  to  the  date  of  SothweU'B  injury 
Mn.  Kampmann  employed  Fitzgerald  A. 
Basille  uptm  terms  which  made  them  in- 
dependent contraieton»  to  build  a  sidewalk 
in  front  ol  her  property,  and  they  did  oon- 
struct  it  in  accordance  with  and  under  the 
■aid  eontraet.  Sometime  thereafter,  a  break 
appeared  in  the  sidemiUc,  and  Mrs.  Kamp- 
mann called  upon  the  eonta-actors,  Fitzgerald 
ft  Basille,  to  repair  it»  claiming  that  they 
riionld  do  so  under  the  eonbact  for  its  con- 
struction, and  refused  to  pay  them  anything 
for  it,  and  did  not  pay  them  anything  fOr  the 
repair.  Htzgerald  ft  Baaille  denied  their 
ohligation  to  repair  the  work,  and  ebumed 
that  the  break  had  occurred  \fy  reason  of 
Mrs.  Kampmann  tunilng  water  upon  it}  but 
they  finally  did,  without  any  further  con- 
tract, proceed  to  make  the  repairs  of  the 
walk  at  the  place  pointed  Out.  Mrs.  Kamp- 
mann gave  no  directions  ai  to  how  the  work 
should  be  done,  or  anything  ecmnected  witii 
it,  except  to  point  out  the  place  where  it 
was  to  be  done.  The  contractors  took  out  a 
section  of  the  sidewalk,  about  6  feet  long, 
and  replaced  it  with  fresh  cement  and  oon- 
ciete,  and,  in  order  to  protect  it  from  injuiy 
by  persons  walking  over  it.  laid  planks 
lengthwise  upon  it  The  walk  was  on  the 
side  of  a  pubtie  street  running  in  front  of 
Mrs.  Kampmann's  property,  which  was  a 
public  highway  in  the  cify  of  San  Antonio. 
There  was  no  guard  rail  or  other  protection 
placed  around  the  said  sidewalk  to  prevent 
persons  from  walking  upon  it,  nor  was  there 


any  light  or  signal  placed  there  to  notify 
pedestrians  of  the  existence  of  the  planks  on 
the  sidewalk.  Bothwell  was  passing  along 
the  sidewalk  at  night,  and,  not  obeenring  the 
obstruction  upon  the  sidewalk,  fell  over  the 
ends  of  tho  planks,  inflicting  upon  himaeli 
serious  injury,  which,  for  the  purposea  of 
this  opinion,  are  not  neoessaiy  to  deecribe. 
Rothwell  brou^t  suit  against  Mrs.  Kamp- 
mann for  damages  on  account  of  the  said 
injuries,  and  she  pleaded  over  against  Fita- 
gevald  ft  Basille  to  main  them  responsi- 
ble for  any  damage  that  she  mi^t  have  to 
pay.  The  ease  was  tried  before  a  jury,  and 
the  court  instructed  the  jury  to  retnm  a 
verdict  in  favor  of  Fitxgerald  ft  Basille,  and 
submitted  the  case  upcm  the  charge  a^^inst 
Mrs.  Kampmann,  whereupon  the  jury  re- 
turned a  verdict  as  directed  in  Ikvor  of 
Fiti^rald  ft  Basille,  and  alio  a  verdict 
against .  Mrs.  Kampmann  in  favor  of  the 
plaintiff. 

Setting  ailde  the  iasne  presented  hy  the 
parties  aa  to  whether  the  ordinance  of  tta 
city  of  Ban  Antonio  applied  to  Mrs.  Kaaip- 
mann  with  regard  to  this  work,  and  also  as- 
suming tiiat  Fiticgerald  ft  Basille  were  indo- 
potdmt  contractors,  m  must  hold  that  Mrs. 
Kampmann  was  liable  to  Bothwell  for  the 
injniy  caused  by  the  negligence  of  the  con- 
tractors in  failing  to  place  a  signal  or  guard 
at  a  place  where  lbs.  Kampmann's  side- 
walk was  repaired,  wherel^  Rothwell,  in 
passing  upon  the  sidewalk,  a  public  hif^- 
way,  received  his  injury.  The  rule  of  law 
applicable  to  this  case  is  aptly  atatad  by  the 
Suprone  Court  of  the  United  States  in  the 
case  of  Bobbins  t.  Chicago,  4  WaU.  678, 
18  L.  ed.  482.  Thmt  oourt  aiOd:  "The 
party  contracting  for  the  work  was  liable 


third  of  the  cost,  did  not  render  the  city 
responsible  for  the  negligence  of  a  contract- 
or employed  by  the  owner,  in  so  placing  a 
barrier  around  the  newly  constructed  walk 
that  a  pedestrian  fell  over  it,  upon  the 
ground  that  the  act  was  a  breach  of  the 
ci^s  duty  to  keep  the  streets  reasonably 
safe.  The  court  said  that,  if  a  city  is  li- 
able in  a  ease  of  this  character,  its  liability 
must  rest  on  the  ground  that  it  has  been 
guilfy  of  negligence  in  failing  to  put  the 
sidewalk  In  proper  condition  after  it  has 
had  the  statutory  knowledge  or  notice  of 
its  unsafe  condition. 

Under  the  rule  of  the  foregoing  ease,  the 
failure  of  one  who  built  a  sidewalk  under  a 
contract  with  a  county,  to  place  and  main- 
tain proper  barriers  and  lights  above  the 
unfinished  walk,  was  not  negligence  for 
which  the  city  is  responsible,  where  it  ex- 
ercised no  supervision  over  the  work. 
Wright  V.  Mu8ke«;on,  140  Mich.  21B,  103 
N.  W.  558. 

In  harmony  with  this  rule  is  a  dictum 
in  Masst^  v.  Gates,  143  Ala.  248,  39  So.  142. 
17  Ii.R.A.(N.S.) 


And  no  liability  rests  upon  the  city  by 
reason  of  an  excavation  in  the  street  that 
caused  injury  to  one  using  the  street,  where 
the  excavation  was  made  by  one  under  an 
independent  contract  with-  Uie  abutting  own- 
er and  in  pursuance  of  a  city  permit.  Le- 
venite  v.  Lancaster,  215  Pa.  976,  64  AtL 
782. 

Still,  where  the  injuries  were  caused  by 
refuse  left  piled  in  the  street  upon  the  com- 
pletion of  the  work  of  resetting  a  curb,  the 
municipal  corporation  cannot  escape  lia- 
bility upon  the  theory  that  the  work  whitA 
was  done  tiy  an  abutting  owner  at  its  di- 
rection was  aetiuJly  performed  by  an  in- 
dependent contractor  for  whose  acto  it  was 
not  responsible.  Heyvn  t.  Philadelphia, 
217  Pa.  169,  10  L.R.A.(N.S.)  978.  66  Att. 
261. 

On  the  question  of  the  liability  of  the 
employer  after  he  has  resumed  control  of 
the  subject- matter  of  work  executed  a 
contractor,  see  the  subject  note  appended  to 
Choctaw.  O.  ft  W.  K  Co.  T.  Wilker,  3  LJLA. 
(N.S.1  595. 
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.  .  .  vhere  tlie  work  to  be  dooe  necessa- 
rily MHUtituted  an  obstruction  or  defect  in 
Am  Btreet  or  highway  whidi  rendered  it  dan- 
gerooa  as  a  way  for  travel  and  transporta- 
tion, unless  properly  guarded  or  shut  out 
from  public  use;  that  in  such  cases  the 
principal  for  whom  the  work  was  done  could 
not  defeat  the  just  claim  ...  of  the 
injured  party  by  proving  that  the  work 
whieh  constituted  the  obstruction  or  defect 
was  dooe  by  an  independent  contractor. 
.  .  .  Where  the  obstruction  or  defect 
which  occasioned  the  injury  results  directly 
from  the  acts  which  the  contractor  agrees 
and  is  authorized  to  do,  the  person  who  em- 
ploys the  contractor  and  authorizes  him  to 
do  those  acts  is  equally  liable  to  the  in- 
jured party."  Chicago  t.  Robbins,  2  Black, 
17  L.  ed.  303;  Penny  Wimbledon 
Urban  Dist.  [1899]  2  Q.  B.  72;  Chesapeake 
ft  O.  Canal  Co.  t.  Allegany  County,  57  Md. 
SOI,  40  Am.  Sep.  480;  Covington  ft  C. 
Bridge  Co.  T.  Steinbrock,  61  Ohio  St.  21S, 
76  Am.  St.  Rep.  875,  66  N.  E.  618.  Fitz- 
gerald &  Basille,  being  independent  con- 
tractors,— that  is,  doing  the  work  without 
iupervi8i<Hi  on  the  part  of  Mrs.  Kampmann, 
— wen  required  to  do  whatever  the  law  re- 
quired Mrs.  Kampmann  to  do  in  repairing 
that  part  of  the  sidewalk,  and,  according 
to  the  testimony,  their  work  was  not  cmn- 
plete  until  they  had  put  the  protection  of 
the  planks  over  the  new  cement  to  protect 
it  from  impressions  which  would  be  made 
by  those  who  might  walk  over  it.  To  state 
t^e  facts  shows  tliat  the  planks  as  they 
are  described,  nailed  to  a  erosspiece  at 
eadi  end,  and  extending  for  6  feet  along  tiie 
sidewalk,  necessarily  obstructed  the  travel 
of  footmen  upon  that  sidewalk;  and  thus  it 
is  Iwoii^t  within  the  rule  laid  down  aa 
quoted  above.  It  is  a  matter  of  such  com- 
mon knowledge  as  to  require  the  contractors 
to  take  notice  of  it,  that  Ha  sidewalk  would 
be  need  1^  pedestrians  at  night,  and  that 
<Hie  who  had  no  notioe  of  the  exiBtenoe  of 
such  an  obstruction  would  be  liable  to 
stumble  upon  it  Just  as  Bothwell  did,  and 
thereby  sustain  an  injury.  It  becomes  the 
du^,  therefore,  of  tlie  contractors,  to 
guard  against  such  an  event  by  placing 
guards  around  the  work  n  as  to  prevent 
persons  passing  over  the  sidewalk  from 
coming  in  contact  with  the  ohstnietion,  or 
by  placing  lights  near  by  so  as  to  notify 
persons  who  might  be  passing  of  the  exist- 
enoe  of  such  otntruction.  Nothing  of  this 
kind  was  done  in  this  instance,  thenfore  the 
liability  of  Mrs.  Kampnuum  and  of  the  eon- 
tractors  is  beyond  question. 

Whether  Fitzgerald  ft  Basille  were  inde- 
pendent contractors,  or  were  servants  of  Mrs. 
Kampmann  in  doing  the  work,  they  are  lia- 
ble for  any  sum  that  Mrs.  Kampmann  may 
17L.R.A.(N.S.) 


be  compelled  to  pay  on  account  of  injuries 
to  the  plaintiff  occasioned  by  the  negligence 
of  Fitzgerald  ft  Basille  in  performing  the 
work  which  they  had  engaged  to  do.  Wlien 
they  undertook  to  repair  the  sidewalk  with- 
out any  supervision  or  direction  on  the  part 
of  Mrs.  Kunpmann  it  was  their  duty  to  use 
ordinary  care  to  guard  all  persona  who 
might  be  using  the  sidewalk  from  injury.  As 
we  have  already  stated,  if,  in  the  perform- 
ance of  their  duty,  they  placed  an  obstruc- 
tion in  the  street,  end  that  obstruction  was 
of  sueh  a  character  as  to  be  dangerous  to 
persons  passing  by  unless  guarded  from  their 
use  by  proper  railing  or  other  protection,  or 
that  they  should  have  proper  notice  of  its 
existence,  their  contract  to  repair  placed 
upon  them  the  duty  to  observe  the  ri^ts 
of  the  public  in  the  sidewalk  just  the  same 
as  it  rested  upon  Mrs.  Kampmann.  Bob- 
bins V.  Chicago,  supra;  20  Am.  ft  Eng. 
Enc.  Law,  p.  51 ;  Smith  v.  Foran,  43  Conn. 
244,  21  Am.  R^  647;  Znlkee  T.  Win^  20 
Wis.  408,  91  Am.  Dee.  426. 

It  is  objected  by  counsel  for  Fit^erald  ft 
Basille  that  there  is  neitiier  pleading  nor 
evidence  to  show  any  liability  on  their  part 
to  Mrs.  Kampmann  for  what  she  may  be 
compelled  to  pay.  The  plea  of  Mrs.  Kamp- 
mann against  Fitzgerald  ft  Baaille  is  some- 
what meager  in  its  allegation  of  fact,  but 
thero  was  no  exception  to  tlie  plea  presented 
to  the  court,  nor  was  there  any  objection  to 
the  evidence  when  offered.  The  pleading 
is  sufficient  to  require  the  court  to  siUrmit 
tiie  issue  to  the  jury. 

It  is  ordered  that  the  judgment  in  favor 
of  I.  K.  Botiiwell  against  Elizabeth  Kamp- 
mann be  affirmed,  and  that  Bothwell  recover 
all  costs  of  all  the  courts  against  Elizabeth 
8.  Kampmann.  It  is  further  Ordered  that 
the  judgments  ot  the  District  Court  and 
Court  of  Civil  Appoils  in  favor  of  Fitz- 
gerald ft  Basille  against  EUzabetii  Kamp- 
mann be  reversed,  and  tiiat  Elizabeth  S. 
Kampmann  recover  from  Fitzgerald  ft  Ba- 
sille the  same  sum  that  BofhweU  recovered 
against  her,  with  all  costs. 


WASHIKOTON'  SUPKBIBfl!  OOUBT. 
MATT  BLOMSNESS,  Appt, 

V. 

PUOET  SOUND  ELECTRIO  RAILWAT, 
Bespt 

(47  Wash.  620,  92  Fee.  414.) 

Carrier  —  pMsenger  —  termlnntlon  of 

relation. 

A  passenger  on  a  street  car,  who,  being 
entitled  to  a  transfer  to  another  line,  whidi 
is  not  given  him  before  the  transfer  point 
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is  reached,  continues  to  demand  it  after  he 
has  reach^  the  ground  at  the  transfer  point 
in  obedience  to  the  conductor's  command  to 
get  off  the  ear  and  out  of  the  way,  has 
not  lost  his  rights  as  a  passeiwer,  lo  as  to 
absolve  the  company  from  liability  for  an 
assault  upon  him  %  the  ooaductor,  grow- 
ing out  of  the  altercation. 

(November  21>  1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
defendant's  faror  in  an  action  brought  to 
recover  damages  for  an  aaeault  upon  plain- 
tiff by  defendant's  employee.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Jackson  Silbangh  for  appellant. 
Messrs.  James  B.  Howe  and  Hoch  A. 
Tftlt  for  respimdent. 

Dnnbar,  J.,  delivered  the  opinion  of  the 
court: 

This  fs  an  action  for  personal  injuries  al- ' 
levied  to  have  been  sustained  by  the  appel- ' 
lant  by  being  struck  in  the  face  and  on  the 

Oaae  Note.  —  lAability  of  rattivau  or 
street  railicay  for  assault  by  emploj/ee 
on  paaaenger  outside  of  ear  or  train. 

Cases  involving  injuries  due  to  the  n^- 
ligence  or  carelessness  of  railway  servants 
are  not  included  in  this  note. 

Since  one  of  the  duties  resting  upon  a 
railway  ccsnpany  is  to  protect  its  passen^fers 
from  assaults  by  its  servants  (see  subject 
note  to  Daniel  v.  Petersburg  R.  Co.  4  L.R.A. 
(N.S.)  486),  the  question  of  the  railroad 
company's  liability  for  a  breach  of  this 
duty  does  not  depend  upon  whether  the  serv- 
ant, in  the  performance  of  the  act,  was  with- 
in the  scope  of  his  employment,  if  done  dur- 
ing the  course  of  the  discharge  of  his  duty 
to  the  master  which  relates  to  the  pas- 
senger. 

As  is  apparent  from  the  eases  subse- 
quently cited,  the  rule  may  apply  if  the  per- 
son assaulted,  at  the  time  of  the  assault, 
sustained  the  relation  of  passenger  to  the 
carrier,  even  though  the  assault  was  com- 
mitted outside  the  car  or  train.  The  re- 
sult, under  such  circumstances,  may,  of 
course,  as  in  cases  where  the  assault  was 
committed  inside  the  car,  be  affected  by  the 
question  of  provocation. 

The  rule  which  holds  the  company  liable 
r^rdless  of  whether  or  not  the  employee 
was  acting  within  the  scope,  or  apparent 
scope,  of  his  authority  does  not  apply,  how- 
ever, if,  at  the  time  the  plaintiff  was  as- 
saulted off  the  car,  he  did  not  occupy  the 
relation  of  a  passenger  to  the  company. 
Missouri  P.  R.  Co.  v.  Divinney  (Kan.)  69 
Pac.  351. 

Where  the  nonrelation  of  carrier  and 
passenger  appears  to  be  the  fact,  the  company 
IS  generally  held  not  liable  for  its  servant's 
aseautts,  unless  it  appears  that,  at  the  time 
of  the  assault,  it  was  under  some  special 
duty  to  protect  Ute  ^aintiff,  or  the  as- 
17  LJLA.IN.S.) 


head  with  a  lantern  in  the  liand  of  a  con- 
ductor who  bad  charge  of  a  tnin  of  cam 
on  one  of  which  the  appellant  was,  at  tlw 
time,  a  passenger.  The  complaint  alleges 
that,  on  July  4,  1906,  the  appellant,  with 
his  wife  and  two  children,  went  on  board 
one  of  defendant's  passenger  trains  at  Ta- 
e«na,  Washington,  to  be  transported  to  Se- 
attle; that  he  there  paid  the  conductor  the 
usual  and  custranary  fare  for  such  transpor- 
ta^on;  that,  under  the  rules  and  regula- 
tions of  the  company,  he  was  entitled  t« 
a  transfer  from  Seattle  to  Ballard;  that, 
when  they  arrived  at  Seattle,  the  conductor 
struck  the  plaintiff  in  the  face  with  a  lan- 
tern which  he  was  using  in  his  business 
and  work  as  conductor,  and  inflicted  the 
injury  for  which  damages  are  sought;  that 
the  only  reason  why  the  conductor  struclc 
the  plaintiff  was  because  the  plaintiff  asked 
the  conductor  for  a  transfer  over  the  Bal- 
lard line.  The  defendant  denied  the  mate- 
'  rial  allegations  of  the  complaint,  and  al- 
'  leged  an  affirmative  defense,  whii^  was  de- 
nied by  the  plaintiff.    After  plaintiff  had 

sault  was  authorized  or  ratified  by  the  com- 
pany, or  was  within  the  scope  of  the  serv- 
ant's employment. 

Thus,  in  McGilvray  v.  West  End  Street 
R.  Co.  164  Mass.  122,  41  N.  E.  116,  the  com- 
pany was  held  not  liable  where  it  appeared 
that  the  car  had  reached  the  end  of  the  route 
and  the  passenger  had  voluntarily  alighted, 
and,  while  walking  on  the  sidewalk,  was 
assaulted  by  the  conductor. 

The  relation  of  carrier  and  passenger 
continues  unUl  the  passenger  has  had  a 
reasonable  time  to  leave  the  carrier's  prem- 
ises (as  to  which,  see  the  subject  note  to 
Glenn  v.  Lake  Erie  A  Wi  R.  Co.  2 
L.R.A.(N.S.)  873);  and  if,  after  he  has 
alighted,  and  during  the  continuance  of 
this  time,  he  is  wrongfully  and  un- 
justifiablv  shot  by  the  conductor  (Bruns- 
wick &'W.  R.  Co.  v.  Moore,  101  Ga. 
684,  28  S.  E.'  1000),  or  knocked  down 
by  the  depot  watchman  (Chiea^  ft  A. 
R.  Co.  V.  Tracpy,  109  111.  App.  563),  or 
struck  by  the  conductor  with  a  piece  of  iron 
(Houston  A  T.  C.  R.  Co.  v.  Batchler,  32 
Tex.  Civ.  App.  14,  73  S.  W.  981 ;  Houston 
&  T.  C.  R.  Co.  v.  Batchler,  37  Tex.  Civ.  App. 
110,  83  S.  W.  902),  the  carrier  is  liable. 

In  Peeples  v.  Brunswick  ft  A.  R..  Co.  60 
Ga.  281,  it  appeared  that,  before  the  passen- 
ger reached  his  destination,  the  conductor 
called  him  out  of  the  coach  in  which  he 
was  riding  and  assaulted  him.  It  was  held 
that  the  company  was  liable,  since  the  con- 
ductor was  in  the  prosecution  of  its  business 
when  he  was  engaged  in  transporting  thp 
passenger,  who  was  entitled  to  the  care  and 
protection  of  the  conductor  until  he  arrived 
at  bis  destination. 

In  Dwinelle  v.  New  York  C.  ft  H.  R.  R. 
Co.  120  N.  y.  117,  8  LJLA.  224.  17  Am.  St 
Rep.  611,  24  N.  E.  SIO,  it  was  held  that  the 
railroad  company  was  liable  for  an  as- 
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introduced  his  testimony  and  rested  Ms  case, 
'defendant  made  a  motion  of  nonsuit,  claim- 
ing that  the  relation  of  common  carrier 
and  passenger  had  ceased  to  exist  at  the 
time  the  assault  was  oommitted.  The  court 
granted  the  motion,  and  Judgment  of  non- 
suit was  entered. 

The  testimony  of  the  appellant  was  to 
the  effect  that,  at  the  time  he  paid  the  fare 
to  the  conductor,  he  asked  him  for  a  trans- 
fer on  the  Ballard  car  line,  which  he  was  en- 
titled to  under  the  rules  of  the  company, 
and  the  conductor  replied,  saying,  "I  will 
give  you  that  between  Georgetown  and  Se- 
attle;" that  the  appellant  did  not  see  the 
■ocmductor  as  he  was  issuing  transfers,  and 
as  the  train  rounded  the  corner  of  Yeslcr 
Way  in  Seattle,  and  while  the  conductor  was 
standing  on  the  back  platform  of  the  car 
upon  which  the  appelUmt  wai  situated,  the 
appellant  again  asked  for  a  transfer  on  the 
Ballard  line,  whereupon  the  following  collo- 
quy ensuedt 

He  [the  ocmductor]  saya:  "Why  didnt 
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you  ask  for  a  transfer  when  I  was  in  the 
car  to  give  a  transfer?"  *TVell,"  I  says, 
didn't  see  you."  Then  he  told  me  to  stand 
out  to  one  side,  because  the  train  came 
to  a  stop  at  that  time,  and  he  was  going 
down  on  the  ground. 

Q.  And  then  when  it  came  to  a  atop  what 
happened  T 

A.  He  says  to  get  out  of  the  road  for 
the  passengers,  and  I  stepped  off,  and  I  told 
him  then, — says  that  I  was  told— 

Q.  When  you  stepped  off  where  did  yon 
go  with  reference  to  the  train? 

A.  I  stood  right  the  side  ol  him,  rij^t 
close. 

Q.  Where  was  he? 

A.  He  stood  on  the  step  there,  or  on  the 
aide  of  the  step, — the  handle  of  the  car  go- 
ing in  the — 

Q.  How  close  to  the  cart 

A.  He  stood  right  up  close  to  it,  eo  he 
put  his  coat  right  up  against  the  aide,  help- 
ing the  passengers. 

Q.  Off  the  ear? 
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sault  by  the  porter  of  a  sleeping  car  upon  a 
passenger  while  walking  along  In^  the  aide 
of  a  special  train  made  up  for  the  purpose 
of  conveying  him  and  other  passengers  to 

their  destination  beyond  a  washout  in  the 
road,  and  while  in  search  of  the  conductor 
at  the  request  of  the  pasBenger,  in  order  that 
-the  conductor  might  be  informed  that  the 
passenger  had  paid  for  and  was  entitled  to 
sleeping-car  acccnnmodaticma  to  the  end  of 
his  journey. 

In  Texas  &  P.  B.  CO.  Bowlin  (Tex.  CiT. 
App.)  32  S.  W.  018,  the  railroad  company 
was  held  liable  to  a  passenger  for  the  loss 
of  an  eye  caused  by  its  depot  policeman 
striking  him  with  a  billy  merely  because  be 
attempted  to  go  back  into  the  depot,  from 
which  he  was  taken  and  shown  his  train 
'by  the  policeman,  after  having  aroused  him 
from  a  deep  sleep  into  which  he  had  fallen 
while  awaiting  the  train,  which  was  delayed 
■one  hour. 

In  James  t.  Metropolitan  Street  R.  Co. 
-80  App.  DiT.  364,  80  N.  Y.  Supp.  710,  the 
court  said:  "If  a  passenger  falls  from  a 
ear,  and,  when  a  conductor  alights  to  make 
inquiry,  meets  the  conductor  with  a  blow, 
be  cannot  expect  to  hold  the  employer  liable 
for  an  assault  provoked  by  violence." 

Assault  while  purchasing  ticket  or  attend- 
ing to  baggage. 

The  liability  of  a  railroad  company  for 
assaults  u^n  passengers  by  its  servants  in 
charge  of  its  DUBiness  extends  to  the  plat- 
form or  area  along  the  cars,  necessary  to 
be  used  or  traversed  by  the  passengers  while 
engaged  in  purchasing  tickets  and  getting 
their  baggage  checked,  and  other  lawful 
and  peaceful  acts  in  connection  with  their 
travel.  Gasway  Atlanta  ft  W.  P.  R. 
•Co.  S8  Ga.  216. 

In  Fiek  v.  Chicago  A  N.  W.  R.  Co.  68  Wis. 
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469,  60  Am.  Rep.  878,  32  N.  W.  527,  the 
railroad  company  was  held  liaUe  for  an 
assault  upon  one  who,  after  purchasing  a 
ticket,  merely  demanded  a  return  of  the 
proper  amount  of  change  from  the  ticket 
agent,  who  thereupon  came  out  of  the  lock- 
et ofRce  and  committed  the  assault  upon  the 
station  platform. 

In  McKemaa  v.  Manhattan  R.  Co.  22 
Jones  &  S.  354,  it  was  held  that  the  railroad 
company  had  the  right,  upon  refusing  to 
sell  a  ticket  to  an  intending  passeiwer  be* 
cause  of  intoxication,  to  request  him  to 
leave  the  station,  and  to  use  such  force  as 
might  be  necessary  to  enforce  compliance 
with  the  request;  but  that,  where  he  was 
unnecessarily  assaulted  by  the  ticket  seller 
while  peaceably  leaving  the  station,  the 
railroaa  company  was  liable. 

In  Georgia  R.  &;  Bkg.  Co.  v.  Richmond.  08 
Qa.  49S,  25  S.  E.  665,  it  was  held  that  the 
railroad  omnpany  was  not  liable  where  it 
appeared  that  plaintiff,  after  purchasing  a 
tfelcet  and  failing  to  take  the  train,  left  the 
station  premises  and  at  a  later  hour  re- 
turned to  the  station  for  the  purpose  of 
upbraiding  the  station  agent  for  a  real  or 
fancied  breach  of  duty  at  the  earlier  hour, 
and  a  difficulty  ensued.  In  which  he  was 
assaulted  1^  the  agent. 

In  Daniel  t.  Petersburg  R.  Co.  117  N.  C. 
592,  4  L.R.A.(N.S.)  485,  23  S.  E.  327,  it 
appeared  that,  seven  days  after  deceased  had 
completed  his  journey,  he  applied  at  the  sta- 
tion for  his  trunks,  which  had  been  checked 
and  carried  on  the  same  train  with  him. 
and,  when  he  was  informed  of  the  storage 
charges,  he  became  angry  and  severely 
abused  the  agent  in  the  office,  who  shot 
him  in  the  back  as  be  was  going  out  the 
door.  It  was  held  that,  though  the  con- 
tract of  carriage  had  ceased,  the  servant  did 
the  shooting  while  in  the  service  of  the  rail- 
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A.  Tei,  Bir. 

Q.  And  then  j<m  Bald  to  Um  whatt 
A.  I  said  to  him  that  I  was  told  that  I 
waa  going  to  get  a  tranafar  between  George- 
town and  Seattle,  and  I  aaja:  "1  didn't  see 
any  of  you  in  there."  He  aaya:  "Don't 
bother  me.  I  aint  got  any  time  now."  And 
■o  I  knew  ha  waa  apeaking  In  a  veiy  angry 
tone. 

Q.  What  was  he  doing  at  that  time  when 

you  were  talking  to  himf 

A.  He  was  helping  tha  paawngars  coming 
off  the  car. 

Q.  Well,  then  what  happened  between  you 
— and  him  after  that! 

A.  When  they  were  all  out  I  said  to  him, 
"Am  I  entitled  to  a  transfer  on  the  Ballard 
line,  or  am  I  not  T"  And  he  says,  "Damn  it, 
I  told  you  before." 

Q.  He  say  a  whatT 

A.  He  swore. 

Q.  What  did  he  sayT 

A.  He  says,  "Damn  it,  I  told  you  before," 
he  aaya,  "that  I  waa  in  the  ear  there,"  he 

road  company  and  in  the  scope  of  his  em- 
ployment, and  that  the  violent  language  of 
the  deceased,  thoi^^  warranting  ejection, 
did  not  justify  or  ezense  the  killing. 

In  Little  Miami  R.  Co.  ▼.  Wetmore,  10 
Ohio  St  110,  2  Am.  Rep.  373,  it  appeared 
that  plaintiff,  after  purchasing  a  railroad 
ticket,  applied  to  the  baggage  agent  to 
check  his  trunk,  whereupon  an  altercation 
took  place  between  them,  and  the  agent 
assaulted  him.  It  was  held  that  the  com- 
pany waa  not  liable,  ainee  Uie  assault  oould 
not  be  regarded  aa  authoriBed  the  mas- 
ter, nor  aa  an  act  done  in  the  execution  of 
the  service;  that  the  company  oould  not  be 
held  responsible  on  the  ground  that  plain- 
tiff was  a  passenger,  aa  it  was  not  tried  on 
that  theory  in  the  court  below;  and,  if  it 
had  been  so  tried,  the  duty  would  then  have 
been  impoaed  upon  the  plaintiff  so  to  de- 
mean himself  as  not;  oy  misbehavior,  to 
provoke  a  personal  quarrel  between  them. 

In  Georgia  R.  &  Bkg.  Co.  v.  Richmond,  su- 
pra, it  was  held  that  one  who,  after  pur- 
chasing a  ticket  and  failing  to  take  the  train 
he  intended  to  take,  left  the  station  prem- 
ises, and  at  a  later  hour  returned  to  the 
station  for  the  sole  purpose  of  arranging  for 
the  storage  or  checking  of  hia  baggage,  was 
not  at  the  time  a  paaaenger;  neverUielesa, 
he  had  a  rieht  to  go  to  the  station  for  that 
purpose,  and.  If  he  conducted  himself  prop- 
erly and  waa  unlawfully  assaulted  by 
the  agent  while  engaged  in  transacting  this 
business  witii  him,  the  railroad  cranpaw  was 
liable. 

Assault  while  awaiting  arrival  of  train. 

In  St.  Louis  Southwestern  R.  Co.  v. 
GriflBth,  18  Tex.  Civ.  App.  631.  35  S.  W. 
741,  it  was  held  that  the  holder  of  a  tick- 
et for  passage  over  connecting  roads,  who 
went  to  the  station  of  a  connecting  line  ten 
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says,  "and  why  didnt  yon  open  your  face 
then?"  And  I  turned  around  and  I  say» 
to  him,  "I  didnt  see  you  in  the  car,  and  I 
d(mt  believe  yon  were  in  there."  And  s» 
I  turned  around  and  was  going  to  the  ear, 
and  he  says,  "What  is  thatt"  and  he  came 
for  me,  and  kind  of  r^aed  up  his  left  hand 
and  struck  me  on  the  shoulder  a  little  bit, 
and  just  only  turned  me  around,  and  he 
says,  "What  la  that!"  and  I  aays,  "I  didnt 
see  you  in  the  oar,  and  I  don't  believe  you 
were  in  there."  He  saya,  *^on't  say  that 
to  me,"  he  says,  and  then  he  hauled  off  with 
his  lantern  and  struck  m«  right  over  the 
head. 
Q.  With  whati 

A.  With  a  lantern,  ao  the  glass  anJ 
everything  waa  all  over  my  face,  and  I  Ml 

down. 

This  ia  the  aubatanos  of  On  ptaintiffh 
testimony. 

The  pertinent  question  In  this  case  ia 
whether  the  appellant  waa  a  paaaenger  at 
the  time  of  the  alleged  aaaault.   Upon  tbt 

hours  before  the  train  was  due  to  arrive, 
and  was  assaulted  by  the  night  a^ent  two 
and  one-half  hours  before  the  arrival  of  her 
train,  waa  a  passenger,  and  the  company 
was  liable  for  the  assault;  ii  i^>peuing 
that  it  was  customary  to  keep  the  ataUon 
open  for  the  use  of  passengers  at  all  hours, 
and  that  the  agent  eonaented  to  her  ataying 
there. 

In  Krantz  v.  Rio  Grande  Western  R.  Co. 
12  Utah,  104,  30  L.R.A.  297,  41  Pae.  717, 
it  was  held  tfaat  the  railroad  company  waa 
liable  for  an  assault  by  defendant's  sec- 
tion foreman  upon  a  person  in  the  presence 
of  its  ticAcet  agent,  who  represented  the  com- 
pany and  made  no  effort  to  prevent  the  as- 
sault, In  (me  of  its  station  honaea  in  a 
sparsely  settled  country,  where  it  speared 
that  the  public  was  permitted  to  nse  toA 
station  houses  at  all  times,  before  and  after 
the  arrival  and  departure  of  trains,  and  flmt 
there  was  an  implied  invitation  to  per- 
sons intending  to  avail  themselves  of  the 
railroad  service  to  enter  and  occupy  the 
premises ;  since  in  such  station  houses  an  of- 
fer to  pay  fare  1^  a  person  entering  the  sta- 
tion with  such  purpose  and  the  acceptance 
by  or  on  behalf  of  the  company  are  not 
necessary  to  entitle  him  to  proteetton 
against  atsanlta  by  the  company's  servanta 

In  Andrews  Yasoo  ft  if.  Vall^  R.  Co. 
86  Misa.  129,  88  Bo.  77S,  it  was  hdd  that, 
where  it  appeared  that  pluntiff  went  to  the 
depot  more  than  two  houra  before  the  ar- 
rival of  the  train  he  intended  to  take,  and' 
that  he  went  there  merely  for  the  purpose  of 
writing  up  bis  daily  reports,  and  not  for  the 
purpose  of  then  securing  passage  upon  tb» 
train,  or  with  the  intention  of  establishin;; 
the  relation  of  carrier  and  passenger,  he  was 
not  a  passenger;  and  the  railroad  company 
was  not  liable  for  an  assault  upon  him  1^ 

Digitized  by 


1907. 


BLOMSNESS      PUGET  SOUND  ELECTRIC  R.  CO. 


767 


detenniiiation  <tf  tbia  question  depends  the 
other  question,  whether  the  oondnctor  WM 
acting  within  tiie  scope  of  his  employment 
at  the  time  the  assault  was  made.  If  he 
was,  the  company  was  respwisible  for  his 
tortiotis  acts.  If  he  was  not,  it  cannot  be 
held  responsible,  for  it  is  weU  settled  that 
the  liability  of  tiie  master  for  intentional 
acts  wbieh  constitute  legal  wrongs  can  only 
arise  when  the  aeta  complained  of  are  with- 
in tiie  apparent  scope  of  the  master's  busi- 
ness. It  is  equally  well  settled  that,  within 
sueh  sot^,  the  master  is  liable,  for  the  con- 
tract on  the  part  of  the  company  is  to  safe- 
ly carry  its  passengers  and  to  compensate 
them  for  ^1  unlawful  and  tortious  inju- 
ries inflicted  by  its  servants.  It  is  contend- 
ed by  the  respondent — and  that  was  evi- 
dently the  view  taken  by  the  trial  judge — 
that  in  this  instanoe  the  appellant  had  msed 
to  be  a  passenger  at  the  time  the  assault 
was  made  upon  him;  and  many  cases  are 
eited  to  susttun  such  contention.  But  an 
investigation  of  these  eases  convinces  us 


that  the  decisions  rendered  were  based  upon 
aa  entirely  differmt  state  of  facts  from  the 
facts  proven  in  this  ease.  Booth  on  Street 
Bailway  Law,  p.  445,  is  quoted  as  follows: 
"But  the  general  rule,  applicable  alike  to 
general -tra£Bc  roods  and  street  railways, 
that  all  parts  of  their  stations,  platforms, 
and  the  approaches  thereto  must  be  kept  in 
a  safe  condition,  cannot  be  extended  so  as 
to  include  the  public  street  in  which  pas- 
sengers are  xeedved  and  discharged,  Mid 
orer  which  the  street  railway  company  has 
no  ocmtroL  The  street  is  in  no  sense  a  pas- 
senger station  for  the  safety  of  which  the 
company  is  responsible.  When  a  passenger 
steps  from  a  ear  upon  the  hi^way  and  ter- 
minates his  relatiffliB  and  ri^ts  as  a  pas- 
senger, the  company  is  not  reepcmsible  to 
him  as  a  carrier  for  the  condition  of  the 
street,  or  for  his  safe  passage  from  the 
car  to  the  sidewalk."  This  may  be  con- 
ceded to  be  the  law,  and  it  may  be  conceded 
that  the  distinction  made  between  street 
railways  and  the  ordinary  steam  railroad  is 


the  depot  agent,  growing  out  of  an  alter- 
cation over  a  private  matter. 

In  Central  R.  Co.  v.  Motes,  117  Qa.  923, 
62  L.R.A.  507,  97  Am.  St.  Rep.  223,  43  S. 
E.  990,  it  appeared  that  plaintiff,  while 
waiting  at  a  union  depot  for  his  coimeeting 
train,  persisted  in  disr^arding  the  com- 
pany's r^ulations  against  sleeping  on  the 
benches,  and  the  agent  in  charge  of  the 
depot  jerked  him  into  an  upright  position. 
It  was  held  that  the  company  was  not 
liable,  since  the  plaintiff,  by  his  actions, 
had  forfeited  his  right  longer  to  remain  in 
the  waiting  room,  and  might  very  properly 
have  been  ejected  therefrom. 

In  Chicago  A  A.  R.  Co.  v.  Randolph,  6S  III. 
App.  208,  where  the  plaintiff  testified  that  be 
came  to  the  depot  for  tka  purpose  of  taking 
a  train,  but  no  train  upon  which  pessen- 
gers  were  allowed  to  ride  was  due  to  leave 
within  five  hours  of  the  time  he  came  there, 
and  he  was  rightfully  expelled  from  the  de- 
pot, it  was  held  tliat  the  company  did  not 
owa  him  the  duty  it  did  to  a  passenger; 
and  where,  after  the  expulsion,  he,  by  his 
own  highly  provoking  and  unjustifiable 
language  and  conduct,  brought  on  what  was 
in  fact  a  second  difficulty  with  the  ticket 
agent,  in  which  he  was  shot,  the  railroad 
company  was  not  liable. 

When  the  conduct  of  the  plaintiff  is  such 
as  to  relieve  the  company  from  liability  on 
account  of  the  assault  committed  its 
servant  upon  the  plaintiff,  it  is  inunaterial, 
so  far  as  the  question  of  the  liability  of  the 
company  is  concerned,  whether  the  batteiT 
is  disproportioned  to  the  insult,  or  not. 
It  was  so  held  in  Georgia  R.  &  Bkg.  Co.  t. 
Hopkins,  108  Ga.  324,  75  Am.  St  Rep.  39, 
33  S.  E.  060,  where  plaintiff,  intending  to 
take  a  train,  was  allowed  to  go  in  the  wait- 
ing room  at  a  time  when  the  train  was  not 
due,  and  when  the  waiting  room  was  not 
open  for  passengers,  and,  ^ter  being  dis- 
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covered  in  an  act  of  immorality,  heaped  of- 
fensive and  insulting  language  upon 
watchman,  who  then  assaulted  him. 

Assault  on  person  passing  to  train. 

One  who  has  purchased  his  ticket,  and  is 
passing  at  the  proper  time  from  the  depot 
to  a  train,  is  a  passenger,  and  entitled  to 
protection  against  assaults  by  the  servants 
of  the  railroad  company.  Indianapolis  Un- 
ion R.  Co.  T.  Cooper,  6  Ind.  App.  202,  33  N. 
E,  219;  Busch  v.  Interborough  Rapid  Trans- 
it Co.  187  N.  Y.  388,  80  N,  E.  197,  affirming 
110  App.  Div.  705,  96  N.  Y.  Supp.  747; 
McFarlan  v.  Pennsylvania  R.  Ca  109  Fa. 
408,  49  Atl.  270. 

In  Watkine  v.  Fennaylvania  R.  Co.  21  D. 
C.  1,  where  it  appeared  that  the  holder  of  a 
ticket  for  passage  over  connecting  roads,  in 
attempting  to  go  upon  a  train  of  one  of  the 
connecting  roads,  was  interrupted  by  the 
gate  keeper  and  assaulted  by  him,  it  was 
held  that  the  connecting  company  was  lia- 
ble for  damages  resulting  from  such  as- 
sault. This  case  was  affirmed  on  rehearing 
in  62  Am.  Sc.  Eng.  R.  Cas.  159. 

In  McKinl^  v.  Chicago  &  N.  W.  R.  Co. 
44  lowm,  314,  24  Am.  Rep.  748.  it  was  held 
that  the  railroad  eranpany  was  liable  for  an 
assault  by  a  brakeman  upon  a  passenger 
who,  at  a  station  where  compelled  to  change 
cars,  undertook  to  enter,  and  insisted  upon 
entering,  a  car  intended  only  for  ladies,  or 
for  gentlemen  accompanied  ladies,  though 
the  brakeman  used  such  force  and  violence 
as  to  render  himself  criminally  liable. 

In  Priest  v.  Hudson  River  R.  Co.  65  N.  Y. 
689,  it  appeared  that  the  railroad  cmnpany 
placed  an  agent  at  the  entrance  to  its  pas- 
senger ears  with  instructions  to  refuse  ad- 
mission to  anyone  not  having  a  ticket;  that 
plaintiff  attempted  to  enter  a  car  without  a 
ticket;  that  he  was  stt^ped  by  the  agent. 
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a  just  one.  Hie  learned  auUior,  farther  on, 
bases  the  distinction  upon  the  ground  that 
the  Qontraotual  relatimi  is  ended  when  the 
passenger  alights  from  a  street  ear,  and 
that,  if  he  again  boards  the  car,  he  is 
responsible  for  another  Hn  under  another 
oontraet.  Bat  this  reasoning  is  not  appH- 
oable  to  the  facts  proren  In  this  ease,  for  It 
must  be  conceded  that,  nnder  the  eontmet 
made  by  the  respondent,  the  appellant  had 
not  arrived  at  his  destination  when  he 
alighted  from  the  ear  In  the  city  of  Seattle, 
ftor  he  had  paid  tor  transportation  to  the 
(aty  of  Ballard.  It  was  necessary  for  him 
to  alight  for  the  purpose  of  changing  cars, 
and,  to  reeeive  the  benefit  of  his  oontraet, 
It  was  neoessary  for  him  to  travel  outside 
of  the  car  between  the  car  from  which  he 
alighted  and  the  Ballard  oar.  The  trip 
was  a  continuous  one,  and  the  fact  that  he 
had  to  change  ears  could  not  in  justioe  or 
fairness  affect  his  rights  as  a  passenger- 
The  learned  author  just  quoted,  after  stat- 

who  told  him  he  could  not  enter  without 
one;  that  there  was  still  time  enough  to 
procure  one  before  the  departure  of  the 
train;  that  plaintiff  persisted  in  his  attempt 
to  enter  the  ear,  whereupon  the  agent 
struck  him.  The  railroad  company  waa 
held  not  liable  for  the  assault. 

In  Dickemian  v.  St.  Paul  Union  Depot 
Co.  44  Minn.  433,  46  N.  W.  907,  it  was  held 
that,  where  a  passenger  wrongfully  violated 
a  reasonable  rule  of  a  carrier  by  passing 
through  the  gate  without  exhibiting  his 
ticket,  the  gate  keeper  had  a  right  to  take 
hold  of  him  and  detain  him  until  he  com- 
plied with  the  rule. 

In  Brown  v.  Interborough  Rapid  Transit 
Co.  66  Misc.  687,  107  N.  Y.  Supp.  629,  it  waa 
held  that  a  passenger  on  a  street  car,  carried 
beyond  his  destination  while  asleep,  ceased 
to  be  a  passenger  on  alighting;  and,  when 
he  sought  to  obtain  passage  upon  a  return 
ear  with  the  avowed  intent  of  paying  no 
fam,  the  company  was  not  liable  if  its  tm- 

filoyees  resorted  to  force  to  prevent  hira 
rom  boarding  the  car. 

Assault  on  street,  growing  out  of  difficulty 
commenced  on  car. 

Where  an  assault  by  the  carrier's  employee 
upon  a  passenger  off  the  car  is  but  a  con- 
tinuation of  a  wrong  done  by  the  employee 
in  the  car,  the  carrier  will  be  held  respion- 

sible. 

Thus,  in  McQuprry  v.  Metropolitan  Street 
R.  Co.  117  Mo.  App.  255.  02  S.  W.  912,  a 
street-car  conductor  unjustifiably  assaulted 
a  passenger  on  the  car.  ordered  him  off  the 
car,  then,  after  chasing  him  a  block,  shot 
him.  The  court  said :  "We  have  here 
every  element  of  a  continuous  assault,  and, 
as  it  began  during  the  existence  of  the  rela- 
tion of  carrier  and  passenger,  and  appears 
as  A  consistent  and  indivisible  whole,  the 
fact  that  part  of  it  occurred  on  the  car  and 
17L.R.A.(N.S.) 


ing  the  mle^  says  [p.  608] :  'TTherefore,  the 
mastw  it  not  liable  f <Kr  an  act  emnmitted 
by  his  servant  after  he  has  stepped  aside 
from  his  employment  to  commit  a  tort. 
Thus  tiie  act  frf  a  street-car  driver  in  mak- 
ing an  assault  on  a  paesenger  who  has  just 
left  tlw  oar  and  gone  to  the  sidewalk  for 
tb»  purposs  of  nu^ng  a  complaint  at  Uie 
eompaiiy*s  offloe  against  the  driver  is  not  a 
tort  for  which  the  employer  can  be  held 
rsaponsible,  although  the  assault  was 
prompted  hy  a  quarrel  between  the  driver 
and  Uie  passenger  before  the  latter  left  the 
oar."  At  first  blush,  this  quotation  might 
seem  to  sustain  in  a  measure  the  respond- 
ent's eontention.  But  the  author  cites,  to 
sustain  the  text,  Central  R.  Go.  v.  Peao(>dc. 
69  Md.  257,  9  Am.  St.  Rep.  426,  14  Aa 
709.  An  examination  of  that  case  shows  a 
state  of  facts  entirely  different  from  those 
in  the  one  at  bar.  There  the  plaintiff,  after 
having  been  insulted  by  the  eondnetor,  got  off 
at  a  stopping  place,  saying  that  he  was  going 

part  in  the  street  does  not  affect  the  relation 
between  the  parties." 

In  Savannah  Street  R.  Co.'  v.  Bryan,  86 
Ga.  312,  22  Am.  St.  Rep.  464,  12  S.  E.  307. 
it  was  held  that,  where  a  street-ear  conduct- 
or, without  just  cause,  kicked  a  passenger 
off  the  oar  platform,  and  the  passenger  went 
immediately  to  the  office  of  uie  company  to 
make  complaint,  reaching  the  office  in  about 
twenty  minutes,  and  was  there  again  as- 
saulted by  the  conductor,  who  bad  arrived  at 
the  same  time,  the  company  was  lial»le  for 
both  assaults. 

And,  where  a  street-car  driver  insulted 
and  abused  a  passenger  so  that  he  was  com- 
pelled to  leave  the  car,  and  then  pursued 
him  into  the  street  and  assaulted  him  there, 
after  which  the  driver  returned  to  his  car, 
it  was  held,  in  Wise  v.  Covington  &  C.  Street 
R.  Co.  91  Ky.  537,  16  S.  W.  351,  that  the  in. 
suit  in  the  car  and  the  assault  in  the  street 
constituted  one  tort,  and  would  not  be  sep- 
arated so  as  to  relieve  the  company  from 
liability  for  the  assault  in  the  street. 

In  O'Brien  v.  St.  Louis  Transit  Co.  185 
Mo.  263,  105  Am.  St.  Rep.  592,  84  S.  W. 
939,  it  waa  held  that,  where  a  quarrel  of 
words,  between  a  street-car  conductor  and  a 
passenger,  was  commenced  on  the  car,  and 
the  conductor,  striking  at  the  passenger  who 
was  getting  off  the  car  backwards,  held  to 
him  and  followed  him  to  the  sidewalk,  where 
he  shot  him,  the  company  was  liable  for  his 
death. 

In  Wise  v.  South  Covington  t  C.  Street 
R.  Co.  17  Ky.  h.  Rep.  1359,  34  S.  W.  894, 
it  was  held  that,  when  the  passenger  is  the 
a^H'essor  in  a  difficulty  beginning  on  a 
street  car  and  continued  off  the  car  to  the 
sidewalk,  the  carrier's  employee  has  the 
right  to  defend  himself ;  and,  in  such  event, 
plaintiff  cannot  recover,  even  though  the 
servant  uses  more  force  tiian  is  actually  nec- 
essary. 
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to  the  compan7'B  office  to  report  the  con- 
ductor. The  car  went  on  some  distance 
after  the  plaintiff  alighted,  when  it  was 
stopped  hy  the  conductor,  who  left  it,  went 
across  the  street,  and  intercepted  the  plain- 
tiff on  the  public  sidewalk  upon  which  he 
had  been  walking  for  a  block  or  more,  and 
the  assault  was  there  committed.  The 
court,  in  the  course  of  its  comment,  says: 
"After  he  had  ahghted  and  walked  a  square, 
could  he  resume  his  place  in  the  car  without 
paying  another  fare,  without  the  assent  of 
the  conductor?  Would  the  conductor  be 
justified  in  omitting  to  charge  another  fare  T 
We  think  not.  Had  he  remained  in  the 
car  until  the  stables  were  reached  and  the ' 
horses  were  being  changed,  the  carrier 
would  have  understood  his  journey  was  not  i 
completed,  and  whilst  the  horses  were  be- 
ing changed  he  would  still  have  been  re-  | 
garded  as  a  passenger,  and  would  have  been 
entitled  to  protection  as  against  the  em- 
ployees>  if  he  then  had  gone  into  the  office 


to  execute  his  declared  purpose  to  report," 
— citing  several  cases  to  sustain  that  doc- 
trine, which  the  court  said  was  properly 
laid  down.  "Those  cases,"  said  the  court, 
"only  establish  that,  while  the  car  or  boat 
may  actually  stop,  the  passenger  need  not 
confine  himself  to  the  boat,  car,  or  vehicle 
in  order  to  preserve  his  relation  and  rights 
as  a  passenger;  but  that  is  not  the  case 
here."  It  will  be  seen  that  the  case  cited 
which  would  have  sustained  the  right  of 
plaintiff  to  recover  cannot  be  distinguished 
in  principle  from  the  case  at  bar.  In  one 
instance  the  horses  were  to  be  chanfircd;  in 
the  other,  cars  were  to  be  changed,  in  the 
one  the  plaintiff  had  the  privilege  of  leav* 
ing  the  car  and  still  maintaining  his  rights 
as  a  passenger.  In  this  instance  he  was 
compelled  by  the  necessities  of  the  case  to 
alight  from  the  car,  therefore  making  a 
much  stronger  case  in  favor  of  plaintiff 
than  the  cases  approved  by  the  court  in  the 
case  cited  by  respondent.    The  next  case 


In  Reed  v.  New  York  &  Q.  C.  R.  Co.  118 
App.  Div.  709,  102  N.  Y.  Supp.  19,  where  it 
appeared  that  the  passenger,  after  alighting, 
pulled  the  conductor  off  the  car  because  the 
conductor  had  refused  to  give  him  a  trans- 
fer on  the  ground  that  he  had  not  paid  his 
fare;  and  the  passenger  then  used  abusive 
and  threatening  language,  and  was  the  ag- 
gressor in  physical  violence, — it  was  held 
that  he  could  not  recover  of  the  railroad 
company  for  his  injuries  received  in  the 
affray  which  followed. 

In  Hanson  v.  Urbana  &  C.  Electric  Street 
R.  Co.  78  ni.  App.  474,  it  was  held  that, 
when  a  passenger  on  a  street  car  had  arrived 
at  his  destination,  and  had  safely  alighted 
on  a  public  street,  the  contract  of  carriage 
was  at  an  end,  and  the  carrier  was  under  no 
obligation  to  protect  him  from  an  assault 
hy  the  conductor  at  a  point  some  2S  feet 
from  the  car  and  near  the  sidewalk,  al- 
though they  had  had  a  previous  difficulty 
upon  the  car  some  time  before  the  passenger 
alighted. 

In  Palmer  v.  Winston-Salem  R,  &  Elec- 
tric Co.  131  N.  C.  250,  42  S.  E.  604.  it  ap- 
peared that  an  intoxicated  passenger,  who 
had  used  grossly  insulting  words  to  the 
motorman  on  the  street  car,  had  arrived  at 
his  destination,  alighted,  deposited  his  bun- 
dles on  the  sidewalk,  returned  to  the  car, 
got  into  an  altercation  with  the  motorman, 
and  turned  and  left  the  car;  whereupon  the 
motorman  followed  him  up,  and  two  or 
three  steps  from  the  car,  struck  him  on  the 
head,  knocking  him  down.  It  was  held  that 
the  company  was  not  liable  for  the  assault. 

In  Central  R.  Co.  v.  Peanook.  69  Md.  257, 
9  Am.  St.  Rep.  425.  14  Atl.  709.  the  company 
was  held  not  liable  where  it  appeared  that 
the  passenger  voluntarily  left  the  street  car 
before  reaching  his  destination  and  walkod 
a  block  before  being  a.>)»iaulted  by  the  driver, 
though  the  passengpr  intended  to  resume  his 
place  on  the  car  after  reporting  the  driver 
17L.R.A.(N.S.)  « 


for  using  profane  and  abusive  language  to 
him  without  any  cause,  such  intention  not 
having  been  communicated  to  the  driver. 

In  Reilly  y.  New  York  City  R.  Co.  46 
Misc.  72,  91  N.  Y.  Supp.  319,  the  stnet 
railway  company  was  held  not  liable  where 
the  passenger  voluntarily  alighted  before 
reaching  her  destination,  and  went  into  the 
company's  office  for  the  purpose  of  making 
comjjlaint  against  the  conductor  for  failing 
to  give  back  her  change  out  of  $1  handed 
him  on  the  oar  and  was  assaulted  hy  the 
conductor  in  such  office  np<m  his  return 
trip  an  hour  later,  when  she  renewed  her 
demand  for  the  change. 

A  railroad  company  cannot  be  held  liable 
for  a  personal  encounter  between  its  con- 
ductor and  a  passenger  who  had  been  right- 
fully ejected  from  the  train,  the  assault  be- 
ing an  entirely  separate  affair  from  the  ejec- 
tion from  the  train,  incited  by  plaintiff  and 
committed  after  he  had  ceased  to  be  a  pas- 
senger. Chicago  Jt  B.  I.  R.  Co.  v.  Stratton, 
111  111.  App.  142;  Eads  v.  Metropolitan 
Street  R.  Co.  43  Mo.  App.  636. 

In  Peavy  v.  Georgia  K.  &  Bkg.  Co.  81  Ga. 
488,  12  Am.  St.  Rep.  334,  8  S.  E.  70,  it  was 
held  that,  where  a  passenger  was  rightfully 
ejected  Irom  a  train  by  the  conductor,  and, 
after  be  had  reached  the  ground,  used  gross- 
ly obscene  and  profane  language,  reeking 
with  insult,  on  which  a  mutual  combat  with 
pistols  ensued,  the  railroad  was  not  liable 
for  the  consequences,  though  the  ejected  pas- 
senger was  wounded  in  the  conflict. 

But  in  O'Brien  v,  St.  liouis  Transit  Co. 
185  Mo.  263,  84  S.  W.  939,  and  O'Brien  v. 
St  Louis  Transit  Co.  (Mo.)  110  S.  W.  70S, 
it  was  held  that,  if  a  passenger,  after  strik- 
ing a  street-car  conductor,  was  trying  to  get 
og  the  car,  and  the  conductor  was  nolding 
him  and  beating  him,  and  thus  followed 
him  to  the  aidewalk.  wh«>re  he  li^illod  him, 
the  ctonpany  was  liable  for  his  death. 
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cited,  viz.,  Hanson  v.  Urbana  &  C.  Electric 
Street  R.  Co.  75  III.  App.  474,  was  vhen 
the  plaintiff,  while  traveling  on  the  car, 
had  an  altercation  with  the  motorman 
about  a  personal  matter  entirely  discon- 
nected from  the  car  service,  and  was  as- 
saulted by  the  motorman.  After  the  as- 
Bault,  plaintiff  remained  in  his  seat,  until 
lie  arrived  at  his  destination,  when  he  got 
off  with  safety  on  the  public  street,  and, 
while  he  was  approaching  the  sidewalk,  the 
motorman  got  off  on  the  opposite  side  of 
the  car,  followed  him  up,  and  again  assault- 
ed him.  The  action  brought  consisted  of 
two  counts,  one  for  the  assault  made  while 
on  the  car,  and  the  other  for  the  assault 
mado  on  the  street,  and  the  appellate  court 
allowed  him  to  recover  on  the  first  count 
only,  saying:  "We  hold,  under  the  evidence 
in  this  case,  there  should  be  no  recovery 
under  the  second  count  in  the  declaration. 
When  the  plaintiff  in  error  arrived  at  his 
destination  and  safely  alighted  from  the 
car  on  the  public  street,  that  then  the  con- 
tract of  carrier  and  passenger  was  at  an 
end."  There  is  certainly  no  parallel  be- 
tween the  two  cases.  In  this  case  the  plain- 
tiff had  not  arrived  at  his  destination.  On 
the  contrary,  it  was  his  request  to  be  taken 
to  his  destination  under  the  terms  of  his 
contract  which  was  the  subject  of  the  con- 
troversy. The  next  case,  vie.,  Palmer  v. 
Winston-Salem  R.  &  Electric  Co.  131  N.  C. 
250,  42  S.  E.  604,  is  also  a  case  where  the 
plaintiff  had  arrived  at  his  destination  and 
had  got  off  the  car  and  deposited  his  bun- 
dles on  the  sidewalk,  then  returned  to  the 
ear  and  resumed  the  altercation  with  the 
motorman,  and  again  got  off  the  car,  when 
the  motorman  followed  him  up  and  assault- 
ed him.  No  comment  seems  to  be  necessary 
on  this  case.  An  excerpt  from  the  opinion 
of  the  court,  however,  shows  what  the  de- 
cision would  have  been  if  the  facta  present- 
ed had  been  similar  to  the  facts  in  this 
case:  "If  the  plaintiff  had  been  a  passenger, 
or  his  passage  bad  not  been  fully  termi- 
nated; or  if,  when  he  left  the  car  at  his 
destination,  the  employee  .  .  .  had  as- 
Haiilted  him, — the  defendant  concedes  that 
there  would  be  no  question  as  to  the  liabil- 
ity of  the  company," — citing  Daniel  v.  Pe- 
tersburg R.  Co.  117  N,  C.  592,  4  L.R.A. 
(N.S.)  485,  23  S.  E.  327;  Williams  v.  Gill, 
122  N.  0.  967,  29  S.  E.  879;  Strother  v. 
Aberdeen  &  A.  R.  Co.  123  N.  C.  197,  31  S. 
E.  386.  But,  said  the  court,  "here  the  pas- 
sage had  terminated,  for  the  passenger  had 
deposited  his  bundle  and  then  returned  to 
the  car."  And,  without  specially  reviewing 
the  other  cases  cited,  we  find  them  all  to  be 
of  the  same  character  as  those  above  no- 
ticed. A  case  more  directly  in  point  is  Wise 
V.  Covinftton  &  C  Street  R.  Co.  91  Ky, 
17  L.R.A.(N.S.) 


537,  1«  S.  W.  351,  where  it  was  held  that 
a  street  railway  company  is  liable  for  as- 
sault by  the  driver  npon  a  passenger  after 
the  latter  had  left  the  car  on  account  of 
the  insults  of  the  driver,  where  the  assault 
was  a  direct  continuance  of  the  abuse  be- 
gun on  the  car.  In  this  case,  as  above  in- 
dicated, appellant  had  not  arrived  at  his 
destination,  and  the  assault  was  a  direct 
continuance  of  the  controverBf  begun  mi  the 
car. 

Respondent  seems  to  place  some  stress 
upon  the  fact  that  there  had  been  no  angry 
words  passed  between  the  appellant  and 
the  conductor  on  the  car.  The  fact  that 
the  appellant,  in  demanding  his  rights,  had 
demeaned  himself  in  a  gentlemanly  manner, 
and  had  not  precipitated  a  row  in  the  car, 
should  not  militate  against  his  right  to  re- 
cover. He  did  only  what  he  was  compelled 
to  do  to  urge  hia  rights.  When  he  made  a 
request  for  the  transfer,  the  conductor  told 
him  to  get  off  the  car  and  out  of  the  way. 
as  he  was  busy  helping  the  passengers  off. 
This  he  did.  He  did  not  leave  the  ck. 
Did  not  show  any  inclination  or  make  any 
intimation  that  he  was  intending  to  leave 
it,  but  remained  and  persistently  demanded 
his  rights.  We  think,  under  all  authority 
and  in  accordance  with  principles  of  right, 
that  the  appellant  should  be  deemed  a  pas- 
senger at  the  time  of  the  assault,  and  should 
be  allowed  to  recover. 

The  judgment  will  be  reversed,  with  in- 
structions to  overrule  the  motion  for  non- 
suit. 

Hadler,  Ch.  J.,  and  Rndktn,  Bfonnt, 
Fnllerton,  and  Root,  JJ.,  concur. 


NBW  TOKK  COURT  OF  APPBAIiS. 
VINCENZO  ZECCARDI,  Hespt, 

V. 

YONEERS  RAHAOAD  COMPANY.  Appt 
(190  N.  Y.  389,  83  N.  E.  SI.) 

Carrier  —  nssnnlt  4m  passenger  —  lU^ 

billty. 

A  street  car  company  Is  not  liable  for  an 
assault  by  its  motorman  upon  a  passenger 
who  has  left  Uie  car  to  stop  a  fight  between 
the  conductor  and  a  persm  who  has  been 

ejected  from  the  car. 

(Chase  and  Eiscock,  JJ.,  dissent.) 
(December  20.  1907.) 


Note.  —  As  to  liability  of  railway  or 

street  railway  for  assault  employee  on 
passenger  outside  of  car  or  train,  see  note 
to  Blomsness  Puget  Sound  £Iectrie  B. 
Co.,  ante,  768. 
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4  PPEAL  by  defendant  from  tn  order  of 
j\.  the  Appellate  Diviiion  of  the  Supremfi 
Uourt,  Second  Department,  reversing  a  jndg- 
ment  of  a  Trial  Term  for  Westchester  Coun- 
ty granting  a  nonsuit  in  an  action  bron^t 
to  recoTer  damages  for  an  assault  upon 
plaintiff  by  defendant's  servant.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Antbony  J.  Ernest,  with  Mr.  Hen- 
ry A.  Robinson,  for  appellant: 

As  a  matter  of  law,  the  plaintiff  Zeocardi 
terminated  his  contract  relation  as  a  paa- 
senger  when  he  left  the  street  car. 

Flatt  T.  F(»ty-second  Street  ft  G.  Street 
Ferry  R.  Co.  4  Thomp.  ft  C.  406. 2  Hun,  124; 
McKay  t.  Hudson  River  Line,  66  App.  DIt. 
201,  67  N.  Y.  Supp.  651;  Reilly  v.  New  York 
City  R.  Co.  46  Misc.  72,  91  X.  Y.  Supp.  310; 

3  Thomp.  Neg.  f  3180,  p.  624,  note  08;  7 
Thomp.  Neg.  t  3171,  p.  MS;  Creamer  v. 
West  End  Street  R.  Co.  166  Mass.  320,  16 
LJLA.  400,  32  Am.  St.  Rep.  466,  81  N.  E. 
301;  Dnehemin  t.  Boston  Elev.  R.  Co.  186 
Mass.  3S3,  66  LJLA.  080,  104  Am.  St.  Rep. 
680»  71  N.  £.  780;  Buzby  v.  PhUadelphia 
Traction  Co.  126  Fa.  669,  12  Am.  St.  Rep. 
019,  17  Atl.  806;  Conway  v.  Lewiston  &  A. 
Horse  R.  Co.  87  Me.  283,  32  Atl.  001,  90 
Me.  109,  38  At).  110;  Fielders  t.  North  Jer- 
sey Street  R.  Co.  68  K.  J.  L.  343,  50  L.RjI. 
466,  06  Am.  St.  Rep.  562,  63  Atl.  404,  64  Atl. 
822;  Harten  t.  Bri^twood  R.  Co.  18  App. 
D.  C.  200;  West  Chicago  Street  B.  Co.  v. 
Walsh,  78  111.  App.  695;  Lake  Street  Elev. 
R.  Co.  V.  Gonnlcy,  108  111.  App.  69;  Palmer 
V.  Winston-Salem  R.  ft  Electric  Co.  131  K. 
C.  260,  42  8.  E.  604;  Indianapolis  Street 
R.  Co.  T.  Tenner,  3i  Ind.  App.  311,  67  K. 
K.  1044;  Chattanoc^  Electric  R.  Co.  ▼. 
Boddy,  105  Tenn.  666,  61  L.R.A.  886,  58  S. 
W.  646;  Smitii  v.  City  ft  Snburbui  R.  Co. 
20  Or.  630,  46  Pac  136,  780;  Louisville  R. 
Co.  T.  Heglemery,  25  Ky.  L.  Rep.  1687,  78 
S.  W.  217;  Ashton  v.  Lancaahire  &  Y.  R.  Co. 
[1904]  2  K.  B.  313,  73  L.  J.  K.  B.  N.  S.  701 ; 
Mitchell  V.  Rocheflter  R.  Co.  4  Misc.  576, 
25  N.  y.  Supp.  744,  affirmed  in  77  Hun,  607, 
28  N.  Y.  Supp.  1136;  Goldberg  v.  Inter- 
urban  Street  R.  Co.  90  N.  Y.  Supp.  347; 
SickeU  V.  Brooklyn  Heighta  R.  Co.  113  App. 
Div.  680,  96  N.  Y.  Supp.  953;  Tingley  t. 
Long  Island  R.  Co.  109  App.  Div.  793,  96 
N.  y.  Supp.  885;  Mills  v.  New  York  C.  & 
H.  R.  R.  Co.  5  App.  Div.  19,  39  N.  Y.  Supp. 
280;  Green  v.  Baltimore  &  0.  R.  Co.  214 
Pa.  240,  63  Atl.  603;  Pittsburg,  C.  &  St. 
L.  R.  Co.  v.  Krouse,  30  Ohio  St.  222;  Archer 
V.  Union  P.  R.  Co.  110  Mo.  App.  349,  85 
S.  W.  934;  Pinnegan  v.  Chicago,  St.  P.  M. 

4  O.  R.  Co.  48  Minn.  378,  15  L.R.A.  399,  61 
N.  W.  122;  Drew  v.  Central  P.  R.  Co.  61  Cal. 
426;  Davis  v.  Houston  ft  T.  0.  R.  Co.  25 
Ter.  CiT.  App.  8,  69  S.  W.  844:  Ratteree 
V.  Galveston,  H.  ft  S.  A.  R.  Co.  36  Tex.  Civ. 
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App.  107,  81  S.  W.  666;  St.  Louis,  I.  M.  ft 
S.  R.  Co.  V.  Beecher,  66  Ark.  64,  44  S.  W. 

716. 

The  present  case  is  not  governed  1^  the 
rule  that,  as  a  matter  of  law,  persons  are 
entitled  to  the  rights  of  passengers  when 
upon  steam-railway-station  premises. 

Parsons  v.  New  York  C.  ft  H.  R.  R.  Co. 
113  N.  Y.  362,  3  LJtA.  683,  10  Am.  St. 
Rep.  460,  21  N.  E.  145;  Clussman  T.  Long 
Island  R.  Co.  0  Hun,  618;  Wandell  t.  Cor- 
bin,  17  N.  Y.  S.  R.  718,  1  N.  Y.  Supp.  796; 
McKay  t.  Hudson  River  line;  Reilly  v. 
New  York  City  R.  Co.;  and  Creamer  v.  West 
End  Street  R.  Co.,— supra. 

Where  a  passenger  leaves  a  car  or  train 
to  serve  some  private  purpose,-  such  act 
terminates  his  rights  under  the  contract, 
even  in  eases  where  the  carrier  is  a  steam 
railway  oontroUing  station  premises,  etc 

Siekels  t.  Brooklyn  Heij^ts  R.  Co.  supra; 
Com.  V.  Boston  ft  M.  R.  Co.  120  Mau.  600, 
37  Am.  Rep.  382;  Hick^  v.  Boston  ft  L.  R. 
Co.  14  Allen,  429;  Gavett  Manchester  ft 
R.  Co.  16  Gray,  601,  77  Am.  Dee.  422; 
State  T.  Grand  Trunk  R.  Co.  68  Me.  176, 
4  Am.  Rep.  268;  DeKay  t.  Chicago,  M. 
ft  St.  P.  R.  Co.  41  Minn.  178,  4  LJSLA.  632, 
16  Am.  St  Rep.  687,  43  N.  W,  182;  Chicago, 

B.  ft  Q.  R.  Co.  T.  Harrison,  100  III.  App. 
211;  Chicago,  R.  I.  ft  P.  K  Go.  v.  SatUer, 
64  Neb.  636,  67  L,R.A.  890,  07  Am.  St.  Rep. 
666,  90  N.  W.  649;  Headrick  T.  Chicago  ft  A. 
R.  Co.  136  Mo.  648,  38  B.  W.  207;  Johnson 
V.  Boston  ft  Bf.  R.  Co.  126  Mass.  75;  Buck- 
ley T.  Old  Colony  R.  Co.  161  Mass.  26,  36 
N.  E.  583;  Glenn  v.  Lake  Erie  ft  W.  R.  Co. 
165  Ind.  059,  2  L.R.A.(N.S.)  872,  112  Am. 
St.  Rep.  266,  76  N.  E.  282;  Imhoff  v.  Chi- 
cago ft  M.  R.  Co.  20  Wis.  344;  Chesapeake 
ft  O.  R.  Co.  V.  King,  49  L.R.A.  102,  40  C. 

C.  A.  432,  99  Fed.  261;  Pennsylvania  R. 
Co.  V.  Zebe,  33  Pa.  318,  37  Pa.  420;  Deery 
V.  Camden  ft  A.  R.  Co.  163  Pa.  403,  30  Atl. 
162;  Drake  v.  Peiineylvania  R.  Co.  137  Pa. 
352.  21  Am.  St.  Rep.  883,  20  Atl.  994. 

Mr.  Charles  F.  Brown  also  for  appel- 
lant. 

Mr.  F.  X.  Donoghae,  for  respondent: 

The  plaintiff,  having  paid  his  fare,  was 
enUtled  to  be  carried  to  hu  destination,  and 
to  be  protected  against  unlawful  injuries 
from  defendant's  employees. 

Wandell  v.  Corbin,  17  N.  Y,  S.  R.  718, 
1  K.  Y.  Supp.  796;  Alabama  6.  S.  R.  Co. 
V.  Ct^gins,  32  C.  G.  A.  1,  60  U.  S.  App.  140, 
88  Fed.  466;  Barsons  t.  New  Yoik  0.  ft 
H.  R.  R.  Co.  113  N.  Y.  362,  3  L.R.A.  683,  10 
Am.  St.  Rep.  450,  21  N.  E.  146;  Palmeri  v. 
Manhatteu  R.  Co.  133  N.  Y.  261,  16  L.ILA. 
136,  28  Am.  St.  Rep.  632,  30  N.  E.  1001. 

Whether  the  conductor  was  acting  within 
the  scope  of  his  authorit^^«  n^t,^^^ 
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Ij^XCEPTIONS  by  defendant  to  rulings  of 
J  the  Superior  Court  for  Worcester 
County  made  during;  the  tnal  of  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  hasband, 
which  resulted  in  a  werdiet  in  plaintiiTB 
favor.  Overruled. 

The  facts  are  stated  in  the  opinion. 
Messrs.  e:.  H.  Van«;haii,  Edivard  T. 
Esty,  and  Jay  Clark,  3r.,  for  defendant. 

Meaara.  George  S.  Taft  and  Gieorgo  R. 
Stobbs,  for  plaintiff : 

It  cannot  be  Baid,  as  a  matter  of  law,  that 
plaintiff's  intestate  was  not  in  the  exercise 
of  due  care. 

Wagner  v.  Boston  Elev.  R.  Co.  188  Mass. 


437,  74  N.  E.  919;  Meagher  v.  Crawford 
Laundry  Machinery  Co.  187  Mass.  586,  78 
N.  E.  853;  Foster  v.  New  York.  N.  H.  ft 
H.  R.  Co.  187  Mass.  21.  72  N.  E.  331;  Olsen 
v.  Andrews,  168  Mass.  261,  47  N.  E.  90;  5 
Thomp.  Neg.  §  5434. 

It  cannot  be  held,  as  a  matter  of  law, 
that  the  deceased  assumed  the  risk  of  injury 
in  returning  to  his  work  of  lifting  the  polt>. 
after  being  shown  that  one  of  the  legs  of 
the  jack  was  settling  more  than  the  other. 

Mahoney  v.  Dore,  155  Mass.  613,  30  N. 
E.  366;  Gagnon  v.  Seaconnet  Mills,  165 
Mass.  221,  43  N.  E.  82;  Wagner  v.  Boston 
Eler.  R.  Go.  supra;  Moylon  v.  D.  S.  Mc- 
Donald Co.  188  Mass.  499,  74  N.  E.  929; 


Jones  T.  Old  Dominion  Cotton  Mill^  S2  Va. 
140,  3  Am.  St.  Rep.  92. 

If  injury  results  to  a  servant  from  the 
operation  of  a  railroad  train  without  suffi- 
cient help,  the  company  is  liable.  Georgia 
P.  R.  Co.  v.  Propst,  90  Ala.  1,  7  So.  635; 
Stoddard  v.  St.  Louis,  K.  C.  &  N.  R.  Co. 
65  Mo.  514;  Flike  v.  Boston  &  A.  R.  Co. 
and  Booth  v.  Boston  &  A.  R.  Co.  supra; 
Means  v.  Carolina  C.  R.  Co.  124  C.  fi74, 
46  L.RJ^.  164,  32  8.  E.  960,  S.  C.  on  subse- 
quent appeal,  126  N.  C.  424,  36  S.  E.  813. 
On  the  first  appeal  of  the  last  case,  an  in- 
struction was  held  too  broad  which  de- 
clared that  a  railroad  company  is  negligent, 
as  a  matter  of  law,  towards  the  employees 
operating  a  freight  train,  in  failing  to  fur- 
nish a  conductor  where  a  passenger  coach  is 
attached.    122  N.  C.  980,  29  S.  E.  039. 

The  fact  that  the  railroad  was  in  the 
hands  of  a  receiver,  and  not  paying  run- ' 
ning  expenses,  and,  for  this  reason,  was  I 
operated  with  insufficient  help,  will  not  re-  | 
lieve  the  receiver  from  liabilitv.  Qraham  , 
T.  Chapman,  33  N.  Y.  S.  R.  349,  11  N.  Y.  ! 
Supp.  318.  ! 

But,  where  the  men  employed  constitute  | 
the  nsnal  and  a  sufficient  crew  for  all  ordi-  j 
nary  occasions,  a  master  will  not  be  held  ' 
liable  because  use  could  have  been  made  of 
another  man  at  the  time  of  the  accident. ' 
Relyea  v.  Kansas  Citv,  Ft.  S.  &  Q.  R.  Co.  i 
112  Mo.  86,  18  L.R.A.  817,  20  S.  W.  480.  i 

A  master  will  be  held  resprmflibk  for  his  ; 
failure  to  employ  enough  competent  persons  ' 
to  do  his  work  safely  at  all  times,  as  re-  | 
spects  others  employed.  Hill  v.  Big  Creek  ^ 
Lumber  Co.  supra. 

This  principle  renders  a  railroad  company 
liable  where  an  adequate  number  of  compe- 
tent men  were  not  continuoiisly  in  charge 
of  a  train,  due  to  the  company's  so  arran- 
ging its  time  table  that  its  two  chief  employ- 
ees were  compelled  temporarily  to  leave  ' 
their  places  of  duty  to  get  their  meals.  | 
Pennsvlvania  Co.  v.  McCaffrey,  139  Ind.  430,  | 
29  L.R.A.  104,  38  N.  E.  67.  , 

The  mere  hiring  of  sufficient  help  is  not, , 
in  all  cases,  a  full  performance  of  the  mas- 
ter's dutv  to  his  employees.  | 

Thus,  it  is  negligence  for  a  railroad  com-  < 
pany  to  start  a  train  without  sufficient  help, 
and,  if  injury  resulted  because  of  the  absence  , 
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of  a  brakeman,  who,  by  reason  of  oversleep- 
ing, failed  to  get  aboard  in  time,  the  com- 
pany cannot  defend  on  the  ground  that  it 
had  hired  sufficient  help.  Flike  v.  Boston 
ft  A.  R.  Co.  supra. 

The  employee  has  the  right  to  insist  that 
the  assistance  of  an  adeiiuate  number  of 
men  will  be  ctmtinued  until  it*  can  safely 
he  dispensed  with;  and,  if  taken  away  by 
authority  of  the  master  when  it  cannot  be 
done  withont  danger  to  the  employee,  and 
when  he  has  no  choice  by  which  he  can  pro- 
tect himself,  the  master  will  be  liable. 
Mason  v.  Edison  Mach.  Works,  24  Blatchf. 
03,  28  Fed.  228. 

But,  where  the  master  has  no  actual  or 
implied  notice  of  an  employee's  temporary' 
absence  from  duty,  he  will  not  be  liable  for 
an  injury  due  to  such  absence.  Cheeney  v. 
Ocean  8.  S.  Co.  supra ;  Reiehel  v.  New  York 
C.  ft  H.  R.  R.  Co.  130  N.  Y.  682,  29  N.  E. 
"63 ;  Potter  v.  New  York  C.  4  H.  R.  R.  Co. 
136  N.  Y.  77,  32  N.  E.  603;  National  Tube 
Works  Co.  V.  Bedell,  96  Pa.  175. 

And  the  mere  fact  that  a  substitute  did 
not  remain  at  a  switch  continuously  during 
the  temporary  absence  of  the  regular  switch- 
man cannot  properly  be  construed  as  an 
implied  notice  to  the  company  that  the 
switch  was  unattended.  Parker  v.  New  York 
ft  N.  E.  R.  Co.  18  R.  I.  773,  30  Atl.  849. 

If,  however,  there  is  insufficient  help  due 
to  the  absence  of  a  servant  who  occupies  the 
position  of  vice  principal,  the  master  will  be 
liable.  McElligott  v.  Randolph,  61  Conn. 
157,  29  Am.  St.  Rep.  181,  22  Atl.  1094; 
Gerrish  v.  New  Haven  Ice  Co.  68  Conn.  9, 
27  Atl.  236. 

It  is  negligence,  for  which  the  master  is 
liable,  to  order  two  mfen  to  move  pieoen  of 
timber  so  heavy  that  the  work  cannot  safely 
be  done  with  less  than  four  or  five  men. 
Supple  V.  Agnew,  supra;  Craig  v,  Chicago 
ft  A.  R.  Co.  54  Mo.  App.  523. 

But  it  is  not  the  duty  of  the  mitsU'r 
to  assign  more  than  a  suffioii>nl  number  of 
men  to  load  a  heavy  iron  frog  onto  a  car, 
in  anticipation  of  an  injnry  cauHed  by  the 
sudden  letting  go  1^  one  of  the  empli»vees. 
Scanlon  v.  Lake  Shore  ft  M.  S.  R.  Co.  24 
Ohio  C.  a  266. 

A  servant  may  recover  for  a  resulting  in- 
jur)' provided  he  ooold  nQt,  and  the  master 
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Urqahut  t.  Smith  A  A.  Co.  192  Mass.  257.  i 
n  N.  E.  410;  Cooney  v.  Ooinin<m wraith ' 
Ave.  Street  B.  Oo.  196  Uus.  11,  81  N.  E. 
905. 

Bfbrton,  J.,  deliT«red  the  opinion  of  fhn 
court: 

As  this  UM  finally  went  to  the  Jury; 
there  were  two  questions  for  them  to  con- 
sider: First,  whether  the  plaintiff's  Intes- 
tate wsa  in  the  exerdie  of  due  care  or  had 
ftMumed  the  risk;  and,  secondly,  whether 
the  defendant  or  its  superintendent  was 
negligent  in  not  prodding  more  men  to  do 
the  work,  and,  if  they  were  negligent,  whether 


t  such  n^ligenee  was  the  canee  of  the  death  o( 
'  the  plaintiff's  husband.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  ease  is  here 
on  exceptions  by  the  defendant  to  the  re- 
fusal of  the  court  to  direct  a  verdict  hi  its 
bTor,  and  to  the  instructions  which  Uie 
court  gave  in  regard  to  the  second  queetton. 

It  could  not  have  been  ruled,  as  matter 
of  law,  that  pluntiff's  husband  was  not  in 
the  ezerdse  of  due  care,  or  that  he  assumed 
the  risk.  There  was  testimony  tending  to 
show  that  he  had  only  been  in  this  country 
about  two  months,  that  he  did  not  speak  or 
understand  English,  that  he  had  worked 
as  a  laborer  In  shoveling  and  picking;  ud 


could,  by  the  exercise  of  ordinary  care,  have 
known  that  the  number  of  men  asaigned  to 
do  the  work  then  in  hand  was  InsufBcient 
to  do  it  with  reasonable  safety.  Louisville 
ftN.R.  Co.  T.  Semones,  21  Ey.  h.  Rep.  444, 
01  S.  W.  612. 

It  is  the  duty  of  the  master  to  exercise ' 
ordinary  care  to  assign  an  adequate  num-  ' 
ber  of  Bervants  to  each  particular  piece  of 
work  (here  the  carrying  of  a  railroad  rail 
over  a  ditch),  that  the  work  may  be  done  ' 
with  reasonable  safety  to  themselves ;  and  i 
a  servant  does  not  assume  the  risk  arising 
from  the  master's  failure  herein,  unless  he  i 
knows  of  the  failure  and  the  attendant 
risks,  or,  in  the  ordinary  discharge  of  his  ] 
duty,  must  necessarily  have  acquired  that  i 
knowledge.    Bonn  v.  Galveston,  H.  &,  S.  A.  | 
R.  Co.   (Tex.  Civ.  App.)   82  8.  W.  808-! 

But  when  the  servant  knows,  or  ought  to  ' 
know,  that  the  help  provided  is  inadequate*, 
and  is,  or  should  oe,  as  fully  acquainted  as 
his  master  with  the  attending  danger,  and , 
yet  continues  in  the  service,  he  assumes  the 
risk.  Texas  ft  F.  R.  Co.  v.  Rogers,  6  C.  C. 
A.  408,  18  U.  S.  App.  647,  57  Fed.  378; 
Texas  &  P.  R.  Co.  v.  Smith,  31  L.R.A.  321, 
14  C.  C.  A.  509,  30  U.  S.  App.  176,  67  Fed. 
624;  Slavens  v.  Northern  P.  R.  Co.  38  C. 
C.  A.  151,  97  Fed.  255;  Long  v.  Coronado  R. 
Co.  96  Cal.  269,  31  Pac.  171 ;  Swift  4;  Co.  v. 
RutkowBki,  167  111.  166,  47  N.  E.  362; 
White  V.  Owosso  Surar  Co.  149  Mich.  473, 
112  N.  W.  1126;  Frieker  v.  Penn  Bridge  Co. 
197  Pa.  442,  47  Atl.  854;  Mayott  v.  Nor- 
rrosa  Bros.  24  R.  I.  187,  S2  Atl.  894;  Ban 
Antonio  Traction  Co.  v,  I>e  Rodriguez  (Tex. 
Civ.  App.)  77  S.  W.  420;  S^erv  v.  Gulf,  C. 
&  8.  F.  R.  Co.  34  Tex.  Civ.  App.  89,  77  S.  W. 
950;  Texas  4  P.  R.  Co.  v.  Miller,  36  Tex. 
Civ.  App.  240,  81  S.  W.  635;  Kelley  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  53  Wis.  74,  9  N. 
W.  816. 

This  rule  was  applied  in  Mad  River  ft 
L.  E.  R.  Co.  T.  Barber,  6  Ohio  St  641,  67 
Am.  Dec  312,  wherein  it  was  held  that  a 
conductor  who  takes  charge  of  and  runs 
his  train  for  a  month  without  sufBcipnt 
number  of  hands,  if  injured  by  such  de- 
linquen<7,  must  abide  by  the  maxim.  Volen- 
ti non  fit  injuria. 

And  it  is  held  that,  where  the  master 
has  provided  sufficient  help,  and  »wh  help 
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is  at  hand  and  ready  to  assist,  it  is  con- 
tributory negligence  for  a  servant  to  at- 
tempt to  do  the  work  alone  or  without  call- 
ing for  sufficient  assistance.  Way  v,  Chi- 
cago ft  K.  W.  R.  Co.  76  Iowa,  393,  41  S.  W. 
51;  Dunlap  v.  Barney  Mfg.  Co.  148  Mass. 
61,  18  K.  E.  699;  Alberts  v.  Bache,  69  Hun, 
266,  28  IT.  Y.  Supp.  602. 

The  injured  employee  will  not  be  debarred 
from  recovering,  however,  where  the  num- 
ber of  men  is  insufficient  for  the  safe  per- 
formance of  the  work  assigned,  unless  the 
deficiency  is  so  obvious  as  to  prevent  an 
ordinarily  prudent  person  from  engaging  in 
the  work.  McMuUen  v.  Missouri,  K.  ft  T. 
R.  Co.  60  Mo.  App.  231 ;  Mew  v.  Charleston 
ft  8.  R.  Co.  66  8.  C.  00,  32  S.  E.  828. 

For  the  purpose  of  showing  notice  to  the 
company  that  the  help  was  insufficient,  co- 
employees  of  the  plaintiff  may  tesUfy  that 
they  complained  to  their  superiors  that  ad- 
ditional help  was  needed.  Savannah,  F.  ft 
W.  R.  Co.  V.  Goes,  80  Ua.  624,  6  S.  E.  777; 
Harvey  v.  New  York  C.  ft  H.  R.  R.  Co.  19 
Hun,  566. 

In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  a  reasonab'y 
sufficient  number  of  competent  workmen  was ' 
employed.  Hilton  v,  Fitcliburg  R.  Co.  73  N, 
H.  116.  68  L.RJ^  428,  59  Atl.  626;  Potter 
V.  New  York  C.  ft  H.  R.  R.  Co.  supra. 

It  will  not  be  assumed  that  the  employee 
kiiew,  at  the  time  of  his  injury,  that  tho 
number  of  men  employed  to  assist  him  wa^ 
insufficient  to  do  the  work  with  reasouablu 
safety  to  himself.  McMuIIen  v.  Missouri, 
K.  ft  T.  R.  Co.  supra.  • 

Whether  or  not  the  master  in  the  par- 
ticular case  perfonned  his  duty  of  employ- 
ing a  sufficient  number  of  men  to  do  the 
particular  work  with  reasonable  safety  to 
the  employees  is  a  question  of  fact  to  be 
determined  bv  the  jury.  Southorn  P.  Co. 
V.  Laflerty,  6  C.  C.  A.  474,  15  U.  S.  App. 
193,  57  Fed.  637;  Denver,  R.  P.  ft  P.  R.  Co. 
V.  Wilson,  12  Colo.  20,  20  Pac.  340;  Supple 
V.  Agnew,  191  111.  439,  61  N.  E.  392;  Hai- 
vey  V.  New  York  C.  ft  H.  R.  R.  Co.  supra; 
Wright  V.  Southern  P.  Co.  14  Utah,  383, 
46  Pac.  374. 
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that  be  went  to  work  on  the  job  the  day 
before  he  waa  kUled,  having  previouBly  had 
no  experience  in  tiiat  kind  of  work.  There 
is  nothing  to  show  that  he  wu  not  doing 
In  the  nsual  way  the  work  whidi  he  was 
set  to  do.  And  there  wa«  evidenoe  war- 
ranting the  jury  in  finding  that,  if  any 
warning  was  given  by  the  superintendent, 
the  deceased  failed  to  understand  it,  and 
that,  from  want  of  experience,  he  did  not 
appreciate  the  danger  of  the  poles  falling 
and  therefore  did  not  assume  the  risk. 
There  wa«  also  evidence  warranting  them 
in  finding  that  his  failure  to  avoid  the  dan- 
ger may  have  baen  due  to  oonfnsion  on  his 
part  resulting  from  the  imminence  of  the 
peril  and  hw  want  of  experience.  The  fact 
that  the  others  escaped  and  that  he  might 
perhaps  have  done  so  if  he  had  been  leas 
confused,  or  had  moved  more  quickly,  was 
a  matter  for  the  consideration  of  the  jury 
in  passing  upon  the  question  of  his  due 
care.  It  could  not  be  ruled,  as  matter  of 
law,  that  he  was  wanting  in  due  care  be- 
cause in  a  moment  of  sudden  peril  he  failed 
to  use  the  best  means  of  escape.  Olsen  v. 
Andrews,  168  Mass.  261,  47  N.  E.  90. 

We  see  no  error  in  the  instructions  in 
regard  to  the  matter  of  alleged  negligence 
on  the  part  of  the  defendant  in  failing  to 
supply  a  sufficient  number  of  workmen  for 
the  erection  of  the  pole  in  safety.  Such 
ne^igence  stands  on  the  same  footing  as 
n^Ugenee  in  fiumishing  ooitable  appli- 
aneei.  In  a  sense  workmen  are  appliances. 
If  »  master  knowingly  employs  servants 
who  are  incompetent  by  reason  of  their 
.  habits  or  otherwise  he  is  liable  for  an  in- 
jury occasioned  to  a  fellow  servant  by  their 
incompetency,  just  as  he  would  be  liable 
for  an  injury  caused  by  a  defective  machine. 
Gilman  v.  Eastern  R.  Ca  13  Allen,  433,  90 
Am.  Dec  210;  McPhee  t.  Scully,  163  Mass. 
216,  39  K.  E.  1007.  And,  on  principle,  we  do 
not  see  why  a  master  sho^lId  not  also  be 
held  liable  for  injuries  resulting  from  his 
negligenoe  in  foiling  to  furnish  a  suitable 
number  of  servants  to  do  the  work  required 
of  thenL  There  was  evidence  warranting 
the  jury  in  finding  that  a  sufficient  number 
of  men  was  not  furnished  by  the  defendant 
to  enable  those  engaged  in  erecting  the 
pole  to  do  the  work  in  safety,  and  that  9Uoh 
negligence  was  the  proximate  cause  of  the 
death  of  the  plaintiff's  husband. 

Exceptions  overruled. 
17LJLA.(NJ3.),  . 


iijIjInois  supreme  court. 

JOHN  D.  CASET,  Admr.,  etc.,  of  Fatridc 
E.  Blackwell,  PUT.  in  Err., 

V. 

WILLIAM  P.  ADAMa 

(234  ni.  360,  84  N.  E.  »33.) 

Elevator  —  deatti  of  police  olBoer  — 
UablUty. 

A  police  officer  who  ocoompanies  an  ex- 
press wagon,  to  protect  it  from  strikers,  to 
a  building,  and  who,  upon  its  backing  up 
to  the  elvator  opening  to  receive  its  load, 
steps  into  the  opening  either  to  get  out  of 
the  way  of  those  loading  the  goods,  or  to 
protect  the  employees  of  the  express  com- 
pany in  taking  possession  of  them,  is  ^ther 
a  trespasser  or  a  licensee,  to  whom  the 
owner  of  the  building  owes  no  duty  except 
to  refrain  from  wilfully  or  wantonly  in- 
juring him;  and  he  is  therefore  not  liable 
for  the  officer's  death  by  falling  down  the 
shaft,  although  the  opening  is  unlighted 
and  unguarded,  and  the  elevator  not  at  the 
opening. 

(April  23,  1908.) 

ERROR  to  the  Branch  Appellate  Court, 
First  District,  to  review  a  judgment  af- 
firming a  judgment  of  Uie  Superior  Court 
for  Cook  County  in  defendant's  favor  in  an 
action  brought  to  recowr  damages  for  the 
alleged  negligent  killing  of  plaintiff's  in- 
testate. Affirmed. 

Statement  by  Scott,  J.; 

On  July  21,  1005,  John  D.  Casey,  adminis- 
trator of  the  estate  of  Patrick  E.  Blackwell, 
plantiff  in  error,  brought  suit  in  the  supe- 
rior court  of  Cook  county  against  William  P. 
Adams,  defendant  in  error,  to  recover  dam- 
ages for  the  death  of  plaintiff  in  error's  in- 
testate, alleged  to  have  been  caused  through 
the  negligence  of  defendant  in  error.  To 
the  declaration  the  defendant  interposed  the 
general  issue,  and  upon  a  trial,  at  the  close 
of  the  evidence  for  plaintiff,  under  direction 
of  the  court,  the  jury  returned  a  verdict 
of  not  guilty.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  overruled,  and 
judgment  wag  entered  by  the  court  against 
plaintiff  in  error.  An  appeal  was  taken  to 
the  appellate  court  for  the  first  district. 
There  the  cause  waa  assigned  to  the  branch 
court,  where  the  judgment  of  the  superior 
court  was  offinned.    Plaintiff  in  error  was 


Note.  —  The  question  as  to  the  liability 
of  the  owner  of  an  elevator  for  injury  to 
trespassers  or  licensees  is  treated  in  a  case 
note  to  Davis  v.  Ohio  Valley  Bkg.  &  T.  Co. 
IS  LJLA.(N.S.)  402. 
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granted  a  certificate  of  importance,  and 
brings  the  record  here  for  review. 

The  declaration  alleges,  in  substance,  that 
the  defendant,  on  May  10,  1905,  owned  a  cer- 
tain large  business  building  in  the  city  of 
Chicago,  different  portions  of  which  were 
then  and  there  occupied  by  various  firms 
and  persons  as  tenants  of  defendant  in  car- 
rying on  their  business,  and  that  defenduit 
had  then  and  there  in  said  building  in  his 
control  a  certain  large,  open  freight-eleva- 
tor shaft  extending  from  the  upper  fioors  of 
said  building  to  the  basement  and  imme- 
diately inside  the  wall  of  said  building, 
which  wall  was  next  to  and  parallel  to  a 
certain  alleyway ;  that  in  said  elevator  sliaf t 
he  owned  and  controlled  and  operated  a 
large  freight  elevator  for  the  use  of  his 
said  tenants  and  those  transacting  business 
with  them ;  that  he  then  and  there  had  and 
maintained,  a  short  distance  above  the 
ground  floor  of  said  building,  a  large  door- 
way or  opening  in  the  wall  about  6 '/a  feet 
wide  and  6  feet  high,  the  bottom  of  which 
was  about  4  feet  from  the  surface  of  said 
alleyway,  and  which  doorway  opened  di- 
rectly from  said  alleyway  into  said  elevator 
shaft,  with  only  the  thickness  of  said  wall 
between  the  two;  that  through  said  doorway 
the  said  tenants,  their  employees  and  those 
with  whom  they  transacted  business,  were  ac- 
customed to  pass,  with  the  knowledge  and 
consent  of  defendant,  in  taking  and  deliver- 
mg  goods  for  said  tenants  from  said  eleva- 
tor to  wagons  standing  in  said  alleyway 
and  from  said  wagons  to  said  elevator,  and 
that,  by  reason  of  the  premises,  it  was  then 
and  there  the  duty  of  defendant  to  have  ex- 
ercised ordinary  care  toward  keeping  and 
maintaining  said  doorway  in  a  reasonably 
safe  condition  for  such  use  by  such  persons, 
and  for  the  reasons,  among  other  things, 
that  there  was  no  light  in  said  elevator 
shaft  and  but  poor  light  in  said  alleyway, 
and  that  from  the  situation  of  said  elevator 
shaft,  doorway,  and  alleyway  a  person  ap- 
proaching and  about  to  enter  said  doorway 
from  a  wagon  in  said  alleyway  would  not 
ordinarily  expect  to  find,  and  might,  through 
no  want  of  ordinary  care  on  his  part,  fail 
to  discover,  the  existence  of  said  elevator 
shaft  immediately  inside  of  said  doorway, 
all  of  which  defendant  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known; 
that  the  reasonable  safety  of  such  persons 
required,  and  it  was  then  and  there  the  duty 
of  defendant  to  place  and  maintain,  a  chain 
or  other  sufficient  harrier  across  said  door- 
way, or  a  sufficient  warning  or  notice  in 
said  doorway  to.  apprise  such  person  or  per- 
sons, in  the  event  said  elevator  was  away 
from"  said  doorway,  of  the  presence  of  said 
elevator  shaft,  and  to  prevent  them  from  fall- 
inir  into  said  shaft;  but  that  defendant,  in 
17L.K.A.(N.S.). 


disregard  and  Tiolatioi  of  bis  du^,  n^li- 
gently  failed  to  plaoe  and  maintain  sueh 
chain  or  protection  acroH  said  doorway,  or 
a  sufficient  warning  or  notice  in  said  door- 
way ioT  the  purpose  aforeoald. 

The  declaration  further  alleges  that  an  ex- 
press wagon  belonging  to  Wells-Fargo  ft 
Company,  in  cbAxgo  of  one  of  Urn  Mrvant^ 
at  the  request  of  one  of  the  tenants  of  the 
building,  who  had  the  right  to  use  said  ele- 
vator, shaft,  and  doorway,  as  aforesaid, 
called  at  said  doorway  in  said  alleymqr  to 
collect  and  receive  certain  goods  which  said 
tenant  was  to  convey  by  said  elevator  from 
one  of  the  upper  floors  of  said  building  which 
it  occupied  down  to  the  doorway  and  there 
deliver  to  said  express  company  for  trans- 
portation; that  said  wagon  was  backed  by 
the  driver  thereof  up  to  and  against  said 
wall  immediately  in  front  of  said  doorway; 
that  said  elevator  was  then  and  there  away 
from  said  doorway,  and  that,  by  reason  of 
the  negligence  and  failure  on  the  part  of  de- 
fendant, as  aforesaid,  said  Patrick  E.  Black- 
well,  who  was  then  a  police  officer  of  the 
city  of  Chicago,  accompanying  said  wagon 
and  riding  therein  for  tlie  purpose  of  pro- 
tecting the  property  of  said  express  company 
and  its  employees,  at  its  request  and  under 
the  orders  of  his  superior  officer,  while  he 
was  in  the  performance  of  his  duty  and  in 
the  exercise  of  due  care  and  caution  for  his 
own  safety,  then  and  there  stepped  from 
said  wagon  to  the  bottom  sill  of  said  door- 
way, and  accidentally  fell  down  said  eleva- 
tor shaft  into  the  basement  of  said  building, 
thereby  receiving  injuries  which  resulted  in 
his  death. 

Defendant  in  error  owned  the  building  men- 
tioned in  the  declaration.  It  was  7  stories 
high,  and  extended  from  Wabash  avenue  170 
feet  west  along  Congress  street  to  an  al- 
ley running  north  and  south,  15  or  20  feet  in 
width.  On  the  opposite  side  of  the  alley 
and  immediately  west  is  the  Siegel-Cooper 
building,  8  stories  high.  In  front  of  these 
buildings,  on  Congress  street,  26  feet  above 
the  ground,  is  the  structure  of  an  elevated 
road.  The  structure  is  but  7  feet  from  the 
street  line.  The  doorway  to  the  elevator 
shaft  is  41  feet  from  that  line.  That  struc- 
ture and  the  building  on  the  opposite  side 
of  the  alley  to  some  extent  prevented  light 
entering  the  elevator  shaft  through  the  door- 
way. There  was  no  light  in  the  shaft  ex- 
cept that  which  came  in  through  the  open- 
ing in  the  outer  wall,  which  was  27  inches 
in  thickness,  and  when  the  doors  were 
opened  no  chain  or  barrier  of  any  kind  was 
placed  across  the  opening.  The  shaft  and 
the  doorway  were  located  and  the  elevator 
was  used  as  averred  by  the  declaration. 

The  accident  occurred  on  May  10,  1906, 
during  a  teamsters*  strike  in  the  city  of  CM- 
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cago.  To  protect  tiie  property  carried  hy 
various  cotomon  carriers  in  that  city,  tit 
their  request  a  laige  force  of  police  officers 
was  detailed,  unong  whom  mu  the  deceased. 
Some  time  during  the  day  a  servant  of  one 
of  the  tenants  in  the  building  engaged 
Wella-Fargo  ft  Company,  an  express  com- 
pai^,  to  tomsport  certain  goods  of  the  ten- 
ant fran  the  building.  When  the  express 
wagon,  which  was  in  charge  of  cme  of  the 
lerrants  of  ttie  express  company,  came  to 
the  building  tor  the  merchuidise,  it  was 
driven  into  the  alleyway  and  backed  up  to 
the  opening  leading  into  the  elevator  shaft. 
The  deceased  came  with  tiie  wagon,  under 
orders  from  his  superior  officer  to  rids  on 
and  remain  witii  this  wagon  to  protect  tlie 
property  and  emplcyees  of  said  cmnpany  and 
the  goods  carried  by  the  wagon  from  the 
sbikers.  When  the  wagon  arrived  the  ele- 
vator was  stmie  distance  above  the  opening, 
coming  down,  loaded  with  the  goods  to  be 
taken  away.  It  was  a  dark,  cloudy  day, 
and  the  wagmi  was  a  large  covered  wagon, 
open  only  in  front  and  rear.  Imme^ately 
after  it  stopped,  the  deceased,  who  was  rid- 
ing inside  of  tlie  wagon,  was  seen  to  step 
sideways  and  a  little  backwards  upon  the 
tailboard  of  the  wagon,  which  was  dropped 
and  projected  out  from  the  rear  end  of 
the  bottom  of  the  wagon  bed.  Continuing 
in  the  same  direction  and  moving  the  same 
way  he  then  apparently  stepped  upon  the 
bottom  sill  of  the  doorway  or  opening  uid 
disappeared  into  the  elevator  shaft  below. 
The  injuries  received  fnmi  the  fall  resulted 
in  hie  death  a  short  time  afterward.  He 
left  surviving  him  a  wife  and  two  children. 

It  is  contended  by  the  plaintiff  in  error 
(1)  the  branch  appellate  eourt  erred  in 
holding  that  the  deceased  was  a  mere  licen- 
see or  trespasser  upon  the  premises  of  de- 
fendant at  the  time  of  his  injury;  (2)  the 
said  court  erred  in  holding  that  the  deceased 
wag  guilty  of  negligence  which  contributed 
to  his  injury  and  death. 

Mr.  James  G.  McSlmne,  for  plidntiff  in 

error: 

Deceased  was  not  a  trespasser  or  naked 
licensee  at  the  time  in  question,  but  was 
there  at  the  invitation,  expressed  or  im- 
plied, of  defendant's  tenant. 

B.  Shoninger  Co.  v.  Mann,  219  III.  242, 
3  L.R.A.(N.S.)  1097.  76  N.  E.  354;  Ill- 
inois C.  R.  Co.  V.Hopkins,  200  111.  122,65  N. 
E.  656;  John  Spry  Lumber  Co.  v.  Dug|:^n, 
182  111.  218,  64  N.  E.  1002;  Bennett  v. 
Louisville  &  N.  R.  Co.  102  U.  S.  677,  26 
L.  ed.  235;  2  Cooley.  Torts,  3d  ed.  1266; 
Siddall  v.  Jansen.  168  111.  43,  39  L.R.A.  112, 
48  N.  E.  191  :  Tobin  v.  Portland  S.  t  P.  R. 
Co.  59  Me.  183,  8  Am.  Rep.  415;  Gordon 
V.  Cumminfrs.  152  Mass.  613.  9  L.RJL  S40, 
17L.R.A.(N.S.) 


23  Am.  St  Sep.  840,  26  N.  E.  978;  BlUott 
V.  Pray,  10  Allen.  S78,  87  Am.  Dee.  6S3: 
Fisher  v.  Jansen,  30  HL  App.  91;  W^ter 
Ufg.  Co.  V.  Hulvany.  68  HI.  App.  607; 
Wright  V.  Perry,  188  Haas.  268,  74  N.  E. 
328;  10  Am.  t  Eng.  Ene.  Iaw,  2d  ed.  p. 
960,  Hf  2,  3;  Foster  v.  Portland  QoU  Min. 
Co.  62  C.  C.  A.  393,  114  Fed.  615;  Andenon 
&  N.  Distilleries  Co.  v.  Hair,  103  Ey.  196. 
44  S.  W.  668;  Maokie  T.  Heywood  ft  U. 
Rattan  Co.  88  111.  App.  119;  Low  v.  Grand 
Trunk  R.  Co.  72  Me.  313,  24  Am.  SSI; 
Union  P.  R.  Co.  V.  McDonald,  152  U.  S.  262. 
38  L.  ed.  434.  14  Sup.  Ct  Rep.  619. 
On  petition  for  rehearing. 

Am  invitation  from  defendant's  tenant 
conferred  the  same  rights  upon  deceased  as 
tiiough  the  invitation  was  extended  by  de- 
fendant himself. 

B.  Shoninger  Co.  T.  Mann;  Illinois  C.  R. 
Co.  V.  Hopkins;  Bennett  v.  Louisville,  ft  N. 
R.  Co. ;  and  John  Spiy  Lumber  Go.  Dug- 
gan, — supra. 

Messrs.  Frank  H.  Ccxz  and  J.  F.  T>mm- 
mann,  Jr.,  for  defenduit  in  error; 

The  mere  showing  of  a  general  invitation 
to  the  public  is  not  sufficient  proof  <rf  an  in- 
vitation to  the  deceased. 

Thomp.  Nt^.  p.  978;  Grand  Tower  Mfg. 
Co.  V.  Hawkins,  72  HI.  386;  Woolwine  v. 
Chesape^e  ft  O.  R.'Co.  (Manning  v.  Chesa- 
peake ft  O.  R.  Co.)  36  W.  Va.  329.  16  LJLA. 
271,  32  Am.  St.  Rep.  859,  16  S.  E.  81. 

In  order  to  establish  the  fact  that  an  In- 
ritation  was  extended,  it  shduld  be  shown, 
also,  that  deceased  was  t^ere  for  the  pur- 
pose of  the  business  to  which  the  building 
was  dedicated,  and  in  that  fKrt  of  the  build- 
ing included  in  the  invitation. 

Plummer  v.  Dill,  166  Mass.  426,  32  Am. 
St.  Rep.  463,  31  N.  E.  128;  Pittsburg,  Ft. 
W.  ft  C.  R.  Co.  V.  Bigham,  29  Ohio  St.  364, 
23  Am,  Rep.  751;  Gillis  v.  Pennsylvaiua 
R.  Co.  69  Pa.  129,  98  Am.  Dec.  317;  Mur- 
ray V.  McLean,  67  111.  878;  Turner  v.  Klekr, 
27  111.  App.  891;  Pierce  v.  Whitcomb,  48 
Vt.  127,  21  Am.  R^.  120;  Flannigan  v. 
American  Oluscose  Co.  33  N.  T.  8.  R.  867. 
11  N.  Y.  Bupp.  688. 

The  deceased  was  at  best  a  licensee  as  he 
was  cm  the  premises  in  his  capacity  as  a 
police  officer. 

Gibson  v.  Leonard,  143  111.  182,  17  L.R.A. 
5SS,  36  Am.  St.  Rep.  376,  32  N.  B.  182; 
Hamilton  v.  Minnesota  Desk  Mfg.  Co.  78 
Minn.  3,  79  Am.  St.  Rep.  350,  80  N.  W.  693; 
Proctor  V.  Adams,  113  Mass.  376,  18  Am. 
Rep.  500;  Beehler  v.  Daniels,  18  R.  I.  663, 
27  L.RA.  612,  49  Am.  St.  Rep.  790,  29  Atl. 
6 ;  Baker  v.  Otis  Elevator  Co.  78  App.  Div. 
513.  79  N.  Y.  Supp.  803;  Kelly  v.  Henr>' 
Muhs  Co.  71  N.  J.  L.  358,  59  Atl.  23:  Eckes 
V.  Stetler,  98  App.  Div.  76.  90  N.  Y.  Supp. 
474 ;  New  Omaha  Thomson-Houston  Electric 
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Light  Co.  T.  Andepson,  73  Neb.  84,  102  N. 
W.  89;  Woods  v.  Miller,  30  App.  Div.  232, 
52  N.  Y.  Supp.  217  J  Parker  v.  Barnard,  136 
Mau.  lis,  46  Am,  Eep.  460;  Woods  t. 
Lloyd,  1  Monaghan  (Pa.)  261,  16  Atl.  43; 
Woodruff  T.  Bowen,  136  Ind.  431,  22  L.R.A. 
198,  34  N.  E.  1U3;  Byan  y.  Xbomson.  6 
Jones  4  8.  18S. 

Scott,  delivered  the  ophiion  of  the 
«ourt: 

Defendant  in  error  maintained  an  elevator 
shaft  and  operated  a  freight  elevator  there- 
in for  the  use  of  his  tenants  and  employees 
in  receiving  and  discharging  merchandise. 
The  deceased  was  a  police  ofBcer  directed 
by  his  superior  to  ride  on  the  wagon  of  the 
express  company  for  the  purpose  of  pro- 
tecting the  express  company's  horses,  its 
employees,  and  the  wagon  and  merchandise 
therein,  from  striking  teamsters.  When  the 
employee  of  the  express  company  in  charge 
of  this  particular  wagon  backed  the  wagon 
up  to  the  doorway  opening  into  the  elevator 
shaft  the  deceased  stepped  into  the  opening, 
which  from  the  outside  seemed  dark,  fell 
down  the  shaft,  and  received  a  fatal  injury. 
Tha  wagon  and  the  employees  of  the  express 
company  emme  there  at  the  request  of  a  ten- 
ant to  receive  goods.  The  deceased  had  no 
connection  whatever  with  the  business  of 
the  tenant.  His  sole  duty  was  to  act  as  a 
guard  for  and  on  behalf  of  the  express  com- 
pany, to  protect  its  employees  and  prop- 
erty, and  the  property  of  others  while  in 
its  custody.  The  tenant  had  no  business  to 
do  with  the  deceased,  and  the  deceased  did 
not  have  occasion  to  see  or  communicate 
with  any  person  within  the  building.  He 
was  not  allured,  induced,  or  invited  by  the 
defendant  in.  error  or  his  tenant  to  enter 
the  building.  It  must  be  inferred  from  the 
evidence  that  he  entered  the  building  for 
one  or  the  other  of  two  purposes:  Either 
(1)  as  a  matter  of  convenience,  for  the  pur- 
pose of  getting  out  of  the  way  of  those  who 
were  about  to  place  in  the  wagon  packages 
which  the  tenant  desired  to  ship;  or  (2)  for 
the  purpose  of  better  protecting  the  employ- 
ees of  tlie  express  company  while  taking  pos- 
session of  the  goods  that  were  to  be  shipped, 
and  for  the  purpose  of  better  protecting 
the  goods  themselves  as  soon  as  they  passed 
into  the  possession  of  the  express  company. 
If  he  went  into  the  building  for  the  first 
purpose,  he  was  a  mere  trespasser,  and  de- 
fendant in  error  owed  him  no  more  duty 
than  would  the  owner  of  the  building  across 
the  alley  if  the  deceased  had  elected  to  step 
into  that  building  to  wait  while  the  goods 
were  being  loaded.  If,  on  the  other  hand, 
he  stepped  into  the  building  that  he  might 
better  perform  his  duties  as  police  officer, 
he  was  licensed  so  to  do  by  the  law  itself, 
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even  in  the  absence  of  permission  given  by 
the  owner  of  the  building.  Cooley,  Torts, 
313;  Woodruff  v.  Bowen,  136  Ind.  431,  22 
L.R.A.  198,  34  N.  E.  1113.  In  such  case, 
however,  he  would  be  a  mere  licensee,  to 
whom  defendant  in  error  would  owe  no 
duty  except  the  duty  to  refrain  from  in- 
flicting a  wilful  or  wanton  injury  upon  him. 
It  was  so  held  by  this  court  in  Gibson  v. 
Leonard,  143  III.  182,  17  L.R.A.  588,  36 
Am.  St.  Rep.  376,  32  N.  E.  182,  in  reference 
to  a  member  of  a  fire-insurance  patrol  who 
entered  a  building  for  t^e  purpose  of  pro- 
tecting property  therein  from  Are,  and  who, 
while  using  an  elevator  In  the  building, 
was  injured  by  the  falling  of  the  coimter- 
weight,  which,  according  to  his  contention, 
was  not  properly  secured.  The  rule  an- 
nounced in  that  ease  must  be  held  applica- 
ble to  the  policeman  who  enters  without 
any  express  or  implied  invitation  from  the 
owner. 

It  is  unnecessary  to  consider  the  question 
of  contributory  negligence. 

The  judgment  of  the  Branch  Appellate 
Court  will  be  affirmed. 

Petition  for  rehearing  denied  Jnm  4, 
1908. 


KAN&AS  SVVKEMSt  OOITKT. 

A.  HENIJEY  et  al.,  Plffk.  in  Err., 
v. 

E.  B.  MYERS,  Receiver  of  Consolidated 
Barb  Wire  Company. 

(78  Kan.  783,  98  Fac  168.) 

Corporation— atodEholder**  llnMllty  act 

—  tort. 

1.  The  statute  (§S  1302  and  1315  of  the 
General  Statutes  of  1901)  which  declared 
the  double  liability  of  stockholders  to  be  an 
asset  of  an  insolvent  corporation,  and  au- 
thorized the  appointment  of  a  receiver  to 
enforce  it  for  the  benefit  of  corporate  credit- 
ors, prot«!ted  the  owner  of  a  judgment 
founded  on  tort,  as  well  as  claimants  whose 
demands  originated  in  contract. 

Same  —  statute  —  repeal. 

2.  In  virtue  of  the  general  saving  clause 
(Gen.  Stat.  1901,  I  7342,  HI),  which  pro- 
vides that  the  repeal  of  a  statute  shall 
not  affect  any  right  which  accrued  under 
it,  the  holder  of  a  judgment  rendered 
against  a  Kansas  corporation  in  an  action 


Headnotes  by  Mason,  J. 


Note.  —  As  to  impairment  of  obligation 
of  contract  by  change  of  remedy  of  creditor 
of  corporation  against  stockholder,  see  note 
to  Myers  t.  Knickerboeker  Trust  Co.  1 
L.R.A.(N.S.)  1171;  and  see  subsequent  case 
of  Harrison  v.  Remington  Paper  Co.  8 
L.R.A.(N.S.)  954.  ^  i 
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founded  on  tort,  upon  which  ui  execution 
had  been  iuaed  and  returned  luUla  bona 
before  repeal  of  the  act  (GeiL  Stat. 
1001,  I  1302)  providing  that,  under  such 
circumatances,  tiie  liability  of  stockholders 
might  be  enforced  for  the  benefit  of  credit- 
ors by  means  of  a  receiver  to  be  appointed 
for  that  purpose,  may  have  such  remedy 
notwithstanding  such  repeal. 
Same  —  effec;t  of  repeal. 

3.  The  statute  (Gen.  Stat.  1889,  IS  1200, 
1204)  which  authoriEed  an  action  to  be 
brought  on  a  corporate  debt  directly  agaimit 
the  stockholder  of  a  corporation  that  had 
ceased  business  for  a  year  ctmf erred  no  right 
of  action  upon  one  having  a  claim  found- 
ed on  tort  against  a  corporation  whose 
operations  ended  January  16,  1890,  for  tbe 
reason  that  such  statute  was  repealed  Jan- 
uary 11,  1899,  and,  after  its  repeal,  no 
remedy  against  stockholders  remained  to 
such  a  claimant,  excepting  that  fay  the  ap- 
pointment of  a  receiver. 

Same  —  stocfctaoldw'a  liability  —  llmi- 
tatlone. 

4.  Under  the  sUtute  (Gen.  Stat.  1901, 
I  1302)  which  authorized  the  appointeioit 
of  a  r«oeiver  of  an  insolvent  corporation  to 
enforce  tbe  personal  liability  of  stockhold- 
ers for  the  benefit  of  corporate  creditors 
whenever  an  execution  on  a  judgment 
against  tbe  corporation  should  be  returned 
nulla  bona,  in  tbe  abeence  of  special  cir- 
ciunstances  demonstrating  insolvent  in 
some  other  manner,  the  statute  of  limita- 
tion did  not  be^n  to  run  against  a  creditor 
who  wished  to  invoke  that  remedy,  until  the 
rendition  of  a  judgment  and  the  issuance 
and  return  of  an  execution,  provided  he 
fthowed  reasonable  diligence  in  causing  these 
steps  to  be  taken.  Where  the  court,  at  the 
time  of  giving  judgment,  stayed  execution 
for  five  monUis  pending  tlie  making  of  a 
case  for  review,  tne  fact  that  the  plaintiff 
consented  to  such  stay  will  not  be  deemed 
to  show  a  want  of  diligence;  and  an  action 
was  begun  in  time  if  brought  within  three 
years  from  the  expiration  of  such  stay. 
Same  —  transfer  of  stock  oomplianoe 

with  statute. 

6.  The  statute  (Gen.  Stat.  1901,  8  1283) 
providing  that,  as  soon  as  a  transfer  of 
stock  is  shown  upon  the  books  of  a  corpora- 
tion, the  president  and  secretary  shall  file 
with  the  secretary  of  state  a  statement  of 
such  change,  and  that  no  transfer  of  stock 
shall  be  legal  or  binding  until  such  state- 
ment is  BO  made,  imposed  upon  those  who, 
at  the  time  of  Its  enaebnant,  owned  corpo- 
rate stock,  and  thereafter  sold  It,  the  duty, 
in  order  to  relieve  themselves  of  liability 
for  debts  of  the  company,  of  procuring  a 
record  thereof  to  be  made  in  the  office  of 
the  secretary  of  state;  and,  although  one 
who  sold  stock  caused  a  transfer  thereof 
to  be  duly  entered  on  the  books  of  tha  com- 
pany, thereby  charging  the  corporate  offi- 
cers with  a  duty  under  the  statute  to  cause 
the  public  record  to  be  made,  unless  he  took 
some  further  step  to  seoure  the  performance 
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of  such  duty,  he  remained  chargeable  with 
the  corporate  debts. 

Conatltnttonal   law  —  impairing  con- 
tract    stock  transfer. 

6.  So  interpreted,  the  statute  did  not  lo 

impair  the  Miligation  of  the  stockholder's 
contract  resulting  from  his  ownership  of  the 
stock  as  to  render  it  obnoxious  to  the  Feder- 
al Constitution. 

On  Rehearing. 
Corporation  —  atockholder**  liability  — 
"dues"  —  tort. 

7.  In  the  provision  of  the  Kansas  Consti- 
tution (i  2,  art.  12,  repealed  in  1900}  that 
"dues  from  corporations  shall  be  secured 
by  individual  liability  of  tbe  stockholders 
to  an  additional  amount  equal  to  the  stock 
owned  by  each  stockholder,"  the  word 
"dues"  was  used  in  a  sense  broad  enough 
to  cover  a  judgment  rendered  against  a  cor- 
poration in  an  action  founded  upon  tori. 
Same  —  judgment  in  tort  —  creditor. 

8.  In  view  of  such  interpretation  of  the 
constitutional  provision  referred  to,  I  1192 
of  the  General  Statutes  of  1889  (repealed 
in  1899),  authorizing  the  owner  of  a  judg- 
ment against  a  corporation  upon  which  an 
execution  had  been  returned  unsatisfied  to 
proceed  against  any  of  the  stockholders  and 
bold  Uiem  liable  thereon  to  the  extent  of 
the  amount  of  their  stock,  applied  to  judg- 
ments founded  on  tort  as  well  as  upon  eon- 
tract,  notwithstanding  that,  elsewhere  in 
tbe  same  act,  the  person  to  whom  the  right 
is  given  is  described  as  a  creditor  of  the 
corporation,  and  the  claim  against  it  as  a 
debt. 

Same  —  llabilltr   of   stockbolder  —  ex- 
tent. 

9.  Said  section  imposed  upon  the  stock- 
holder a  liability  for  the  payment  of  cor- 
porate obligations,  including  those  founded 
upon  tort,  to  the  extent  of  Uie  stock  owned. 
Same  —  stot^older  —  new  rwnedy 

against  —  constltntlonallty. 

10.  Section  1302  of  tbe  General  Statutes 
of  1901  (repealed  by  chap.  152,  Laws  1903). 
which  substituted  for  all  other  methods  of 
enforcing  tbe  individual  liability  of  stock- 
holders an  action  to  be  bron^t  hy  %  n- 
oeiver,  was  available  against  stockholders 
who  became  such  prior  to  its  enactment. 
Its  application  to  them  did  not  constitute 
an  impairment  of  the  obligation  of  the  con- 
tract arising  out  of  their  membership  in 
the  corporation,  even  although  the  new  rem- 
edy might  be  more  efficient  than  tbe  old, 
and  might  incidentally,  under  some  cir- 
cumstances, prove  somewhat  more  burden- 
some, so  long  as  it  involved  no  actual  in- 
crease in  their  liability. 

(March  9,  1907.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  enforce 
defendants'  statutory   double  liability  as 
stockholders  of  a  corporation.  Affirmed. 
Th»  facts  are  stated  in  tbe  opinion. 
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Measn.  George  J.  Barker,  W.  W.  j 
Nevison,  and  Bishop  A  Mitchell  for  i 
plaintiffs  in  error. 

Mr.  R.  S.  MelTln  for  defendant  in  er- 
ror. 

Mr.  Frank  Doster,  amicus  ourjcs. 

Mason,  J.,  delivered  the  opinion  of  the 

court: 

May  1,  1900,  W.  H.  SteTenaon  recovered 
a  judgment  against  the  Consolidated  Barb 
Wire  Company,  a  Kansas  corporation,  in  an 
action  founded  upon  a  tort.  December  7, 
1900,  an  execution  was  issued,  which  was 
returned  unsatisfied  January  2,  1901,  he- 
eanse  no  property  could  be  found  on  which 
to  levy.  On  June  27,  1903,  Stevenson  filed 
a  motion  for  the  appointment  of  a  receiver 
to  close  up  the  affairs  of  the  corporation. 
On  September  12,  1903,  E.  E.  Myers  was 
appointed  as  such  receiver.  On  October  6, 
1903,  the  receiver  sued  several  stockholders 
to  collect  the  amounts  for  which  they  were 
liable  in  addition  to  their  subscriptions;  the 
action  being  based  upon  §§  1302  and  1315 
of  the  General  Statutes  of  1901  (now  re- 
pealed), which  authorized  such  procedure 
for  the  benefit  of  creditors.  He  recovered  a 
judgment,  from  which  the  defendants  prose- 
cute error. 

The  most  difScult  question  presented  is 
whether  the  statute  referred  to  protected 
the  owner  of  a  judgment  founded  on  tort, 
as  well  as  claimants  whose  demands  orig- 
inated in  contract.  So  much  of  it  as  is  here 
important  reads  as  follows: 

"See.  1315.  The  stockholders  of  every  cor- 
poration, except  railroad  corporations  or 
oorptnations  for  religious  or  charitable  pur- 
poses, shall  be  liable  to  the  creditors  there- 
of for  any  unpaid  subscriptions,  and,  in 
addition  thereto,  for  an  amount  equal  to  the 
par  value  of  the  stock  owned  by  them,  such 
liability  to  be  considered  an  asset  of  the 
corporation  in  the  event  of  insolvency,  and 
to  be  collected  by  a  reoeiTer  for  the  benefit 
of  all  creditors." 

"Sec.  1302.  If  any  execution  shall  have 
been  issued  against  the  property  or  effects 
of  a  corporation,  except  a  railway  or  a  re- 
ligions or  charitable  corporation,  and  there 
cannot  be  found  any  property  upon  whieh 
to  levy  such  execution,  such  corporation 
shall  be  deemed  to  be  insolvent;  and,  upon 
application  to  the  court  from  which  said 
execntion  was  issued,  or  to  the  judge  there- 
of, a  receiver  shall  be  appointed,  to  close 
np  the  affairs  of  said  corporation.  Such 
receiver  shall  immediately  institute  pro- 
eeedings  against  all  stockholders  to  collect 
unpaid  subscriptions  to  the  stock  of  such 
corporation,  together  with  the  additional 
liability  of  such  stockholders  equal  to  the 
par  value  of  the  stock  held  by  each.  All 
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I  ct^lections  made  by  the  receiver  shall  be 
I  held  for  tbe  beneilt  of  all  creditors,  and 
shall  he  disbursed  in  such  manner  and  at 
such  times  as  the  court  may  direct." 

This  statute  was  enacted  while  §  2  of 
article  12  of  the  state  Constitution  was  in 
force,  reading:  "Sues  from  corporations 
shall  be  secured  by  individual  liability  of 
the  stockholders  to  an  additional  amount 
equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be 
provided  by  law;  but  such  individual  liabili- 
ties shall  not  apply  to  railroad  corporations, 
nor  corporations  for  religious  or  charitable 
purposes."  The  constitutional  provision  was 
not  self-operating  (Woodworth  v.  Bowles, 
61  Kan.  S69,  60  Fao.  831),  but  may  aid  in 
tbe  interpretation  of  the  act  passed  in  pur- 
suance of  it. 

A  similar  question  arising  upon  similar 
statutes  has  frequently  received  the  atten- 
tion of  the  courts,  but  the  authorities  are 
not  in  entire  harmony  on  the  subject.  In  1 
Cook  on  Corporations,  8  217,  it  is  said :  "The 
statutory  liability  imposed  upon  the  stock- 
holders in  corporations  is  a  liability  exclu- 
sively for  debts  and  demands  accruing 
against  the  corporation  by  reason  of  its 
contracts.  It  cannot,  therefore,  be  enforced 
to  pay  damages  recovered  against  the  cor- 
poration in  an  action  in  tort."  And  in  26 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  1024, 
1025:  "Unliquidated  damages  arising  from 
the  commission  of  a  tort  by  the  corpora- 
tion or  its  agents  are  usually  held  not  to 
be  'debts,*  within  the  meaning  of  that  term 
as  used  in  the  statutes  imposing  liability 
upon  stockholdera  But  in  Ohio  and  South 
Carolina  they  have  been  held  to  be  'dues,* 
within  the  purview  of  their  statutes.**  On 
the  other  hand,  the  discussion  of  the  sub- 
ject in  the.  valuable  article  on  Corporations 
by  the  late  Seymour  D.  Thompson  in  the 
Cyclopedia  of  Law  and  Procedure  (10  pye. 
I^w  &  Froc.  684)  includes  this  statement; 
"A  judgment  against  a  corporation  is  cer- 
tainly a  debt  of  the  corporation,  without 
reference  to  the  question  whether  it  was 
founded  upon  a  tort,  or  upon  a  contract. 
Hence,  where  ft  is  sought  merely  to  sub- 
ject what  remains  unpaid  by  the  sharehold- 
er in  respect  to  his  shares,  it  is  clear  that 
any  demand  against  the  corporation  which 
has  been  reduced  to  a  judgment  will  be 
available  as  a  basis  of  such  a  proceeding, 
without  reference  to  the  nature  of  the 
original  claim.  If  it  is  merged  In  the  judg- 
ment, it  becomes  a  'debt  of  reoord'  in  the 
language  of  the  common  law;  and  upon 
this  point  there  will  be  no  difference  of  ju- 
dicial opinion.  So,  as  already  seen,  con- 
stitutional provisions  and  statutes  securing 
to  creditors  dues  from  corporations  by  a 
superadded  Individual .  UabiUI^  of  their 
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shareholders  are  remedial  In  their  nature, 
and  hence  embrace  judgments  against  the 
corporati<m  for  damaget  in  actions  for  its 

torts." 

Manifestly  the  question  whether  a  stock- 
holder must  respond  to  a  demand  of  the 
character  here  involved  depends  upon  the 
language  of  the  constitutional  or  statutory 
provisions  in  virtue  of  which  the  liability  is 
asserted.  The  decisions  for  the  most  part 
turn  upon  the  force  to  be  given  to  the  word 
"debt."  While  the  statute  under  considera- 
tion does  not  use  that  word,  much  the  same 
effect  is  produced  by  its  employment  of  the 
term  "creditors"  to  describe  those  for  whose 
benefit  the  remedy  is  furnished.  The  word 
'^bt"  has  several  recognized  meanings.  Any 
flnaad^  obligation  is  a  debt  in  a  broad  and 
general  sense;  but,  where  the  term  is  used 
technically  and  restrictively,  it  implies  an 
ascertained  amount,  and  sometimes,  as  well, 
a  foundation  in  contract.  The  same  distinc- 
tion exists  In  ths  use  of  the  word  "creditor," 
which  may  mean  one  having  any  character 
of  claim  against  another,  or  one  having  a 
liquidated  demand  based  on  an  agreement. 
Illustrations  of  the  various  uses  of  these 
words  may  be  found  in  2  Words  and  Phrases 
Judicially  Defined,  1713,  1714,  1718-1721, 
1891,  1892;  8  Words  and  Phrases  Judicially 
Defined,  7628.  The  esses  in  which  stock- 
holders have  been  held  not  liable  for  de- 
mands against  the  corporation  arising  out 
of  tort  are  collected  in  the  works  from 
which  the  foregoing  quotations  are  made. 
See  also  cases  cited  in  Marshall,  Corp.  3 
406.  They  proceed  upon  the  theory  that 
such  liability  exists  only  with  respect  to 
obligations  originating  in  contract.  Where 
that  view  prevails,  it  can  make  no  difference 
that  the  claim  has  been  placed  in  judgment, 
although  that  consideration  is  often  spoken 
of  as  affecting  the  matter;  for  a  judgment 
is  not  a  contract  in  the  sense  that  it  can 
be  regarded  as  in  the  nature  of  an  agree- 
ment. 23  Cyc.  Law  &  Proc.  pp.  673,  674. 
Nearly  all  of  these  cases  are  controlled  by 
one  or  the  other  of  these  two  reasons:  (1) 
That  the  statute  to  be  construed  is  penal, 
the  stockholder's  liaUlity  being  incurred 
only  as  a  penalty  for  some  act  or  omission 
of  the  directors,  and  on  that  account  « 
strict  construction  is  required;  (2)  that  the 
statute  uses  some  expression  beyond  the 
mere  word  "debt," — for  instance,  '^ebt  con- 
tracted,"— vindicating  that  only  contractual 
obligations  are  within  its  purview.  Neither 
of  these  reasons  can  have  any  application 
here.  The  statute  quoted  is  clearly  remedi- 
al, and,  beyond  the  bare  use  of  the  word 
"creators,"  there  is  nothing  in  Its  language 
to  suggest  a  limitation  of  its  benefits  to 
any  particular  class  of  claimants;  indeed, 
the  t^nse  making  the  double  liability  an 
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asset  of  the  corporation  fendt  strongly 
against  such  restriction. 

In  Ward  v.  JosHd,  44  C.  C.  A.  466,  105 
Fed.  224,  it  was  held  that,  under  the  Kan- 
sas laws  as  they  existed  prior  to  1899,  a 
judgment  against  a  corporation,  to  be  avail- 
able as  a  demand  against  a  stockholder, 
must  have  been  based,  not  only  upon  a  con- 
tract, but  upon  such  a  contract  as  the  cor- 
poration liad  legal  authority  to  make;  and 
the  decision  was  affirmed  by  the  supremr 
court.  186  U.  S.  142,  46  h.  ed.  1093,  22 
Sup.  Ct.  Rpp.  807.  The  statute  there  con- 
sidered (Gen.  Stat.  1889,  §  1200)  provided 
that,  if  any  execution  against  a  corporation 
proved  fruitless,  liability  should  attach  to 
the  stockholders;  but  in  other  sections  of 
the  same  act  (Gen.  Stat.  1889,  §§  1204, 
1206  the  liability  was  described  as  one 
for  the  payment  of  debts.  In  each  opinion 
the  word  "dues,"  occurring  in  the  Constitu- 
tion, was  treated  as  relating  only  to  con- 
tractual obligations.  The  statute  now  un- 
der consideration  differs  materially  from 
the  earlier  one,  and  the  presence  of  the 
provision  making  the  double  liability  an 
asset  of  the  corporation  affords  especial 
ground  for  applying  the  arguments  thus 
made  in  favor  of  giving  the  word  "dues"  a 
broad  meaning  in  Rider  v.  Fritchey,  49  Ohio 
St.  285,  15  L.R.A.  513,  30  N.  E.  692:  "Can 
the  stockholders  of  an  Ohio  corporation  be 
held  for  obligations  of  the  corporation  grow- 
ing out  of  torts  t  It  follows,  from  what  has 
already  been  stated,  that  we  must  assume 
that  this  street  railroad  company  was  organ- 
ized under  a  law  which  imposed  upon  stock- 
holders just  such  liability  as  the  constitu- 
tional provision  requires.  We  look,  there- 
Fore,  to  the  Constitution  as  our  guide.  The 
provision  (§  3,  art.  13)  is:  "Dues  from  cor- 
porations shall  be  secured  by  such  individ- 
ual liability  of  the  stockholders  and  other 
means  as  may  be  prescribed  by  law;  but 
in  all  cases  each  stockholder  shall  be  lia- 
ble, over  and  above  the  stock  by  him  or 
her  owned,  and  any  amount  unpaid  there- 
on, to  a  further  sum,  at  least  equal  In 
amount  to  such  stock.'  The  question  turns 
upon  the  import  of  the  word  'dues.'  It  has 
been  contended  that  provisions  creating  in- 
dividual liability  on  the  part  of  the  stock- 
holders are  in  derogation  of  the  common 
law,  and  are  therefore  to  be  eoniftmed  strict- 
ly. Authorities  in  support  of  this  rule  are 
not  wanting,  and,  in  so  far  as  such  liability 
is  attached  by  way  of  penalty  for  the  omis- 
sion of  some  act  required  by  the  statute, 
as  in  some  of  the  states,  it  Is  probable  that 
the  weight  of  authority  favors  the  proposi- 
tion. But  all  concede  that  this  is  a  remedi- 
al provision,  and  to  hold  that  there  must 
be  applied  to  it  the  same  test  as  if  it  were 
a  penal  law  is  to  hold  that  all  remedial  laws 
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must  be  bo  construed;  for  every  remedial 
law  must  of  necesiity  be  In  derogation  of 
tbe  common  law.  Where  tbe  provision  is 
simply  remedial,  though  it  does  impose  an 
obligation  which  did  not  attach  at  common 
law,  we  see  no  reason  to  insist  upon  what 
is  called  a  strict  construction,  but  believe 
that  the  ordinary  rule,  which  requires  the 
court  to  inquire  simply  as  to  the  intent  of 
the  lawmakers,  reading  the  provisions  as 
they  were  intended  to  be  read,  will  best  at- 
tain the  ends  of  justice.  This  leads  us  to 
look  to  the  intent  of  the  section  quoted. 
Speaking  in  general  terms,  it  must  be  mani- 
fest that  the  intent  was  to  provide  that 
those  who  derive  advantage  from  tbe  au- 
tbority  of  the  state  given  by  our  inoorpora* 
tion  laws  shall  at  the  same  time  assume 
responsibility  for  the  acts  of  the  artificial 
creature  which  they  have  called  into  legal 
being,  affecting  the  rights  of  others.  Hav- 
ing in  mind  this  general  intent,  and  the  pro- 
vision being  remedial,  it  should,  we  think, 
be  construed  with  a  view  to  remove  tbe 
evil  and  extend  the  benefit  proposed.  .  .  . 
It  would  seem  to  l>e  the  undoubted  duty 
of  the  court  to  give  the  word  'dues,'  as  found 
in  the  section  quoted,  such  construction  as 
will  secure  the  apparent  object  of  the  Con- 
stitution makers  in  its  adoption.  Consti> 
tutions  are  necessarily  couched  in  terse  Ian* 
guage,  and  we  look  there  for  the  use  of 
words  in  a  broad,  comprehensive  sense. 
.  .  .  It  is  difficult  to  see  any  reason  why 
the  framers  of  the  Constitution  should  in- 
tend to  afford  one  who  gives  credit  for 
goods  or  money  to  a  corporation  a  right  to 
demand  compensation  of  the  stockholders 
in  ease  of  insolvency,  and  deny  a  like  right 
to  one  who  intrusts  it  with  the  care  of  his 
person,  as  in  the  case  of  a  passenger,  or  to 
one,  even  a  stranger,  who,  without  fault  on 
his  part,  is  injured  by  the  negligence  of  the 
corporation's  agents.  It  may  well  be  asked : 
Are  the  rights  of  things  more  sacred  than 
the  rights  of  persons?  Is  there  any  rule  of 
public  policy  which  would  justify  the  pro- 
tection of  rights  arising  em  oontraotu,  which 
would  not  equally  call  for  protection  of 
rights  ai'ising  ex  delicto,  or  any  claim  for 
unliquidated  damages?  ...  As  conclu- 
sion, we  are  of  the  opinion  that  the  word 
'dues'  should  receive  a  beneficial  construc- 
tion,— one  which  will  include  within  its 
scope  as  well  a  demand  for  unliquidated 
damages  for  a  tort  as  a  daim  for  a  debt 
arising  upon  contract." 

This  reasoning  is  approved  and  adopted 
in  Flpnnikin  v.  Marshall,  43  S.  C  80,  28 
L.R.A.  402,  20  S.  E.  788.  We  regard  it  as 
srtund  and  convincing,  and  in  principle  deci- 
sive of  the  question  here  presented  in  favor 
of  the  view  taken  by  the  trial  court. 

A  further  contentloit  made  br  plaintiff  in 
17  L.R.A.(N.S.) 


error  is  that,  granting  a  judgment  against  a 
corporation  for  a  tort  to  be  an  obligation 
for  which,  under  any  circumstances,  a  stock- 
holder might  be  held  upon  his  additional  li- 
ability, the  present  action  cannot  be  main- 
tained, because  tbe  section  referred  to  was 
repealed  before  its  benefit  had  been  in- 
voked by  the  making  of  an  application  for 
a  receiver.  See  chapter  152,  p.  284,  Laws 
1903,  effective  March  17,  1903.  As  the  judg- 
ment was  not  based  upon  a  contract,  the 
legislature  doubtless  had  power,  by  taking 
away  tlie  remedy,  to  deprive  the  creditor  of 
the  means  of  enforcing  its  payment.  Louis- 
iana ex  rel.  Folsom  v.  New  Orleans,  109 
U.  8.  285,  27  L.  ed.  936,  3  Sup.  Ct.  Rep.  211. 
But  such  power  was  not  attempted  to  be  ex- 
ercised in  this  instance;  for,  while  the  re- 
pealing act  itself  contains  no  saving  clause, 
there  must  be  read  into  it  a  reservation  in 
favor  of  any  right  accrued,  as  well  as  of 
any  proceeding  commenced,  in  consequence 
of  the  first  paragraph  of  §  7342  of  the  Gen- 
eral Statutes  of  1901,  which  reads:  "The 
repeal  of  a  statute  does  not  .  .  .  affect 
any  right  which  accrued,  any  duty  imposed, 
any  penalty  incurred,  nor  any  proceeding 
commenced,  under  or  by  virtue  of  the  stat- 
ute repealed.**  When  the  judgment  had 
been  rendered  and  tbe  insolvency  of  the  cor- 
poration had  been  demonstrated  by  the  is- 
suance and  return  of  an  execution  nulla 
bona,  a  right  at  once  accrued  to  its  owner, 
under  the  existing  statute,  not  only  to  have 
a  receiver  appointed  for  the  corporation, 
but  by  this  means  to  enforce  the  stockhold- 
ers' liability  to  him.  This  right,  by  tbe 
terms  of  the  statute  quoted,  survived  the 
repeal,  although  no  proceeding  had  been  be- 
gun to  assert  it.  This  proposition  is  sub- 
stantially covered  by  the  decision  in  Con- 
solidated Barb  Wire  Co.  v.  Stevenson,  71 
Kan.  64,  79  Fac.  1086,  although  there  the 
question  presented  was  only  whether  a  re- 
ceiver could  be  appointed;  his  right  to  main- 
tain an  action  against  the  stookholders  not 
being  involved. 

It  is  next  claimed  that,  if  any  cause  of  ac- 
tion of  the  character  here  presented  ever  ex- 
isted against  the  defendants,  it  had  been 
barred  by  the  statute  of  limitations  before 
steps  were  taken  to  enforce  it.  The  corpo- 
ration permanently  suspended  business  Jan- 
nary  15,  1899.  It  is  argued  that,  with  the 
expiration  of  one  year  from  that  date,  a 
right  accrued  to  Stevenson  to  bring  action 
directly  against  the  atocldiolders  of  the  cor- 
poration under  §§  1200  and  1204  of  the 
General  Statutes  of  1889,  which  authorized 
such  a  proceeding;  that  this  right  was 
barred  by  limitation,  because  not  exercised 
within  three  years;  and  that,  under  the 
authority  of  Cottrell  v.  Msnlove,  68  Kan. 
405,  49  VtM.  619,  when  the  bar  ws  permit- 
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ted  to  fall  agftinat  this  remedy,  it  exclud- 
ed every  other  as  well.  A  fatal  fault  with 
this  argument  is  that  the  sectioo  referred 
to  was  repealed  January  11,  1899,  several 
days  before  the  corporation  ceased  to  do 
business,  and  more  than  a  year  before  such 
cessation  had  continued  long  enough  to  war- 
rant a  direct  action  against  the  stockhold- 
ers. Laws  1898,  chap.  10,  §  17,  p.  36.  There- 
fore, no  right  of  action  accrued  to  Stevenson 
under  it  prior  to  its  repeal,  and  after  its 
repeal  the  only  remedy  against  stoclcholders 
left  to  corporate  creditors  whose  claims  were 
baaed  upon  torts  was  that  by  the  appoint- 
ment of  a  receiver.  Henley  v.  Stevenson, 
67  Kan.  4,  72  Pac.  518.  To  pursue  this  rem- 
edy it  was  necessary  that  be  should  first  of 
all  reduce  his  claim  to  judgment.  This  he 
accomplished  May  1,  1900,  and  no  want  of 
diligence  can  ba  attributed  to  him  prior  to 
that  time. 

It  is  further  contended,  however,  that  it 
was  incumbent  upon  Stevenson  to  cause  the 
commencement  of  an  action  against  the 
stockholders,  or  at  least  to  apply  for  the 
appointment  of  a  receiver,  within  three 
years  fronv  the  time  judgment  was  obtained. 
The  application  was  not  made  until  Sep- 
tember 12,  1903,  and  the  action  was  not  be- 
gun until  October  6,  1903.  Before  he  could 
ask  for  a  receiver,  however,  it  was  neces- 
sary that  the  insolvency  of  the  corporation 
should  be  exhibited  by  the  issuance  and 
return  of  an  execution.  It  was  within,  the 
power  of  the  judgment  creditor  to  cause 
these  preliminary  steps  to  be  taken  at  any 
time,  and  he  could  not  extend  the  statute 
of  limitations  indefinitely  by  neglecting  to 
act.  It  was  incumbent  upon  him  to  perfect 
his  right  of  action  within  a  reasonable  time, 
which  oould  never  be  more  than  the  statu- 
tory period.  West  v.  Topeka  Sav.  Bank, 
66  Kan.  527,  63  L.R.A.  137,  97  Am.  St.  Rep. 
385,  72  Pac.  252.  He  took  out  an  execution 
December  7,  1900.  Whether  this  would,  un- 
der all  circumstances,  be  deemed  reasonable 
promptness,  need  not  be  determined.  Pend- 
ing the  settlement  of  a  case  made,  a  stay 
of  execution  was  granted,  which  expired 
October  9,  1900.  Until  that  time,  therefore, 
no  attempt  could  have  been  made  to  en- 
force the  judgment.  The  record  shows  that 
the  defendant  in  error  consented  to  the  stay 
order;  but,  even  if  this  can  be  regarded  as 
a  voluntary  submission  to  a  suspension  of 
proceedings,  the  delay  so  occasioned,  in  view 
of  its  purpose  to  facilitate  a  review,  cannot 
be  deemed  an  unreasonable  one.  The  in- 
terval between  the  expiration  of  the  stay 
and  the  issuance  of  an  execution — from  Oc- 
tober 9th  to  December  7th — was  hardly  long 
enough  to  show  a  lack  of  diligence^  but 
even  this  need  not  be  decided,  for  the  pres- 
ent action  was  begun,  not  only  within  three 
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years  from  the  return  of  the  execation,  but 
within  three  years  from  the  end  of  the 
stay,  and  was,  therefore,  brought  within 
due  time,  irrespective  of  any  further  allow- 
ance for  the  taking  of  the  preliminary  steps. 

The  plaintiffs  in  error  were  stockholders 
in  the  Consolidated  Barb  Wire  Company 
from  some  time  in  1887  until  January  15, 
1899,  when  they  sold  their  stock  in  good 
faith.  The  transfer  was  duly  entered  upon 
the  books  of  the  company,  but  no  state- 
ment of  such  change  of  ownership  was  ever 
filed  with  the  secretary  of  state.  Section 
1283  of  the  General  Statutes  of  1901,  which 
took  effect  January  11,  1899,  provides:  "It 
shall  also  be  the  duty  of  the  president  and 
secretary  of  any  such  corporation  organized 
under  the  laws  of  this  state,  as  soon  as  any 
transfer,  sale,  or  change  of  ownership  of 
any  such  stock  is  made  as  shown  upon  the 
books  of  the  company,  to  file  with  the  sec- 
retary of  state  a  statement  of  such  change 
of  ownership,  giving  the  name  and  address 
of  the  new  stockholder  or  stockholders,  the 
number  of  shares  so  transferred,  the  par 
value,  and  the  amount  paid  on  such  stock. 
No  transfer  of  such  stock  shall  be  legal  or 
binding  until  such  statement  is  made  as 
provided  for  in  this  act."  In  the  original 
act  (Laws  1898,  chap.  10,  §  12,  p.  32)  there 
followed  this  proviso,  which  has  since  been 
repealed,  but  which  is  of  importance  as  in- 
dicating clearly  that  the  restriction  on  the 
transfer  of  stock  was  intended  to  affect 
the  matter  of  the  personal  liability  of  stock- 
holders: "Provided,  however,  that  no  trans- 
fer of  stock  shall  release  the  party  so  trans- 
ferring from  the  liability  of  the  laws  of 
this  state  as  to  stockholders  of  corporations 
for  profit,  for  ninety  days  after  such  trans- 
fer and  the  filing  and  recording  thereof  in 
the  oflSce  of  the  secretary  of  state." 

The  ground  of  the  claim  against  the  plain- 
tiffs in  error  is  that,  by  reason  of  the  stat- 
ute quoted,  the  sale  of  their  stock  was  not 
effective  to  relieve  them  from  liability  for 
the  debts  of  the  corporation  because  no  rec- 
ord of  it  was  ever  made  in  the  office  of  the 
secretary  of  state.  English  and  Federal 
cases  hold  that,  where  one  who  has  trans- 
ferred his  stock  remains  charged  with  cor- 
porate debts  because  the  transfer  is  not 
properly  registered,  it  is  upon  the  princi- 
ple of  negligence  on  his  part,  and  that  he 
can  relieve  himself  from  liability  by  showing 
that  he  has  been  reasonably  diligent  in  the 
matter,  and  that  the  fault  has  been  that 
of  the  company's  officers.  10  Cyc.  Iaw  & 
Proc.  pp.  716,  717.  The  statute  here  involved 
is  too  explicit  to  leave  room  for  construc- 
tion. It  makes  the  liability  absolute  until 
the  required  statement  is  filed.  The  duty 
to  supply  such  record  is  imposed  upon  the 
president  and  secretary,  J^ld  not  upon  the 
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atockholdera;  bnt  this  is  true  as  well  of  the 
ordinary  requirement  that,  to  be  effective, 
transfers  must  be  entered  in  the  books  of 
the  eompany.  In  either  case  it  can  hardly 
be  doubted  that  the  transferrer  can,  if  nec- 
essary, have  the  aid  of  the  courts  to  see 
that  the  duty  is  performed.  19  Am.  &  Eng. 
Eno.  Iaw,  pp.  881,  882.  Probably,  if  a 
stockholder  were  driven  to  that  remedy,  the 
registratioii,  when  made  in  pursuance  of  an 
order  so  obtained  by  him,  would,  by  rela* 
tion,  be  effective  from  the  time  his  pro- 
ceeding was  begun;  or  it  may  be  that  any 
aflSrmative  action  on  his  part — a  mere  re- 
quest or  demand  that  the  officers  perform 
their  duty — might  relieve  him  from  liability. 
But  no  such  question  is  here  presented,  for 
it  is  not  shown  that  any  step  was  taken  by 
the  defendants  to  compel  or  to  urge  a  com- 
pliance with  the  Jaw. 

The  argument  is  strongly  pressed,  how- 
ever, that  the  statute  is  invalid  as  to  those 
who  already  owned  corporate  stock  at  the 
time  of  its  enactment,  for  the  reason  that 
it  aeeks  to  change  their  contractual  iiabili- 
tj, — ^to  impair  the  obligation  of  the  contract 
whieh  resulted  from  snch  ownership.  We 
cannot  agree  to  this  contention.  Before  the 
aet  was  passed,  one  who  had  sold  stock  of 
a  corporation,  in  order  to  relieve  himself 
from  liability  for  its  debts,  was  obliged  to 
■ea  tikat  the  transfer  was  noted  by  its  of- 
ficer upon  its  books.  The  enactment  merely 
imposed  an  additional  duty  to  see  that  a 
rimilar  notation  was  made  upon  a  public 
record.  The  change  imposed  no  restraint 
npon  the  transfer  of  the  stock,  but  related 
only  to  the  means  by  which  it  should  be 
accomplished  and  the  manner  in  which  it 
might  be  evidenced.  It  is  essentially  a  mat- 
ter of  method,  of  procedure,  rather  than  of 
ultimate  substantial  rights.  "Whether  tlte 
stkte  may  impose  added  conditions  or  du- 
ties upon  individuals  with  regard  to  their 
contracts  depends  upon  the  nature  of  such 
requirements.  If  they  amount  to  a  change 
of  the  obligation  itself,  they  are,  of  course, 
ineffectual ;  but  an  obligation  cannot  be  said 
to  be  impaired  by  a  statute  which  merely 
imposes  an  additional  duty  on  the  owner  in 
order  that  he  may  preserve  it.  Therefore 
recording  acts  and  acts  of  kindred  nature 
are  constitutional."  8  Cye.  Law  &  Proc. 
p.  994. 

The  Judgment  is  affirmed. 


All  the  Justleea  concur. 


granted,  the 
was  handed 


A  rehearing  having  been 
following  additional  opinion 
down  December  7,  1907; 

Jn  the  original  opinion  fn  this  ease,  In 
holding  that  the  plaintiffs  In  error,  as  stock- 
holders, could  he  held  upon  their  double  lia- 
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bility  for  the  payment  of  a  judgment 
against  the  corporation  founded  upon  a  tort, 
some  stress  was  placed  upon  the  fact  that 
the  statute  of  January  11,  1899,  provided 
that  such  liability  should  be  considered  an 
asset  of  the  corporation  in  the  event  of  in- 
solvency. Geu.  Stat.  1001,  §  1315.  The  court 
overlooked  the  consideration,  which  seems 
BuflSciently  obvious,  that  to  base  the  deci- 
sion upon  the  language  of  that  statute 
would  involve  an  assumption  that  the  legis- 
lature could  change  the  essential  character 
of  the  liability  of  one  who  had  already 
become  a  stockholder.  Upon  this  phrase  of 
the  matter  being  suggested,  a  rehearing  was 
granted  with  special  reference  to  this  ques- 
tion: "Under  the  Constitution  and  statutes 
of  Kansas  aa  they  existed  prior  to  Janu- 
ary 11,  1899,  could  a  stockholder  ever  be 
held  liable  beyond  the  amount  of  his  sub- 
scription for  the  payment  of  a  corporate  ob- 
ligation which  originated  in  tortl"  The  af- 
firmance of  the  judgment  of  the  trial  court 
was  based,  as  the  opinion  showed,  upon  an 
approval  of  the  reasoning  of  the  Ohio  court 
in  giving  a  broad  meaning  to  the  word 
"dues"  aa  used  in  the  Constitution.  The 
language  of  the  statute  of  1899,  expressly 
providing  that  the  stockholders*  liability 
should  be  deemed  a  corporate  asset,  was  re- 
ferred to  aa  affording  a  special  ground  for 
applying  the  arguments  quoted  from  Rider 
v.  Fritehey,  49  Ohio  St.  285,  15  L.R.A.  513, 
30  N.  E.  692,  and  also  as  a  basis  for  dis- 
tinguishing the  present  case  from  Ward  v. 
Joslin  (C.  C.)  100  Fed.  676,  Id.  44  C.  C.  A. 
456,  105  Fed.  224,  affirmed  in  186  U.  8. 142, 
46  L.  ed.  1093,  22  Sup.  a.  Rep.  807.  The 
effect  of  the  decision  in  that  case,  however, 
was  somewhat  overstated.  The  precise  mat- 
ter there  determined  was  that  a  stockhold- 
er could  not  be  compelled  to  contribute  to 
the  payment  of  a  judgment  against  the 
corporation  founded  upon  a  contract  which 
the  corporation  had  no  power  to  make,  but 
against  which  it  was  estopped  to  defend. 
Such  a  liability  was  said  not  to  be  one  of 
those  the  risk  of  which  was  assumed  by  the 
contract  of  membership  in  the  corporation; 
and,  while  the  argument  employed  might 
be  thought  to  apply  as  well  to  the  case  of 
a  corporate  liability  based  upon  tort,  that 
question  was  not  involved  or  directly  dis- 
cussed. 

Upon  the  grounds  indicated  tn  the  original 
decision,  this  court  is  of  the  opinion  that 
the  word  "dues,"  as  lued  in  the  Constitu- 
tion, was  not  intended  to  be  limited  to  con- 
tractual obligations.  Granting  that  no  lia- 
bility could  be  fastened  upon  the  plaintiffs 
in  error  by  the  act  of  1899,  the  question 
remains  whether  they  were  liable  under  the 
statute  whih  that  act  superseded.  So  far 
aa  here  important  it  reads:  "I^an^jr  raeoft- 
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tion  ahall  have  been  issued  a^iiut  tiu)  pn»p- 
erty  or  effects  of  a  corporation,  .  .  . 
and  there  cannot  be  found  any  property 
whereon  to  levy  such  execution,  then  execu- 
tion may  be  issued  against  any  of  the  stock- 
holders, to  an  extent  equal  in  amount  to 
the  amount  of  stock  by  him  or  her  owned, 
together  with  any  amount  unpaid  thereon; 
but  DO  execution  shall  issue  against  any 
stockholder,  except  upon  an  order  of  the 
court  in  which  the  action,  suit,  or  other 
proceeding  shall  have  been  brought  or  in- 
stituted, made  upon  motion  in  open  court, 
after  reasonable  notice  in  writing  to  the 
person  or  persons  sought  to  be  charged; 
and,  upon  such  motion,  such  court  may 
order  execution  to  issue  accordingly;  or  the 
plaintiff  in  the  execution  may  proceed  by 
action  to  charge  the  stockholders  with  the 
amount  of  his  judgment."  Gen.  Stat.  1889, 
§  1192.  "If  any  corporation,  created  under 
this  or  any  general  statute  of  this  state, 
,  .  .  be  dissolved,  leaving  debts  unpaid, 
suits  may  lie  brought  against  any  person  or 
persons  who  were  stockholders  at  the  time 
of  such  dissolution,  without  joining  the  cor- 
poration in  such  suit."  Id.  §  1204.  "Any 
.  .  .  corporation  shRll  be  deemed  to  be 
dissolved  for  the  purpose  of  enabling  any 
creditors  of  such  corporation  to  prosecute 
suits  against  the  stockholders  thereof  to 
enforce  their  individual  liability,  if  it  be 
shown  that  such  corporation  has  suspended 
business  for  more  than,  one  year."  Id.  i  1200. 
"No  stoelcholder  shall  be  liable  to  pay  debts 
of  the  corporation,  beyond  the  amount  due 
on  his  stock,  and  an  additional  amount  equal 
to  the  stock  owned  by  him."  Id.  %  1206. 
The  language  of  §  1192  in  terms  covers  an 
execution  in  any  case  regardless  of  the  char- 
acter of  the  claim  out  of  which  the  judg- 
ment grew.  Two  of  the  other  three  sections 
refer  to  "debts"  in  describing  the  obliga- 
tions for  which  stockholders  shall  be  held, 
and  the  third  refers  to  the  claimants  as 
"creditors."  As  all  are  parts  of  l^e  sune 
diapter,  doubtless  the  subsequent  seotiona 
should  be  looked  to  in  interpreting  the  first 
one.  Therefore,  although  that  purports  to 
be  complete  in  itself,  perhaps  it  should  be 
interpreted  as  though  it,  too,  described  the 
remedy  it  provided  as  one  for  the  enforce- 
ment of  corporate  debts.  Even  so,  in  view 
of  the  meaning  already  assigned  to  the  con- 
stitutional provision,  the  word  "debts"  must 
be  deemed  to  have  been  used  in  a  broad 
sense,  sp  as  to  include  judgments  founded 
upon  torts. 

Upon  the  rehearing,  the  plaintiffs  in  error 
seek  to  press  the  argument  with  regard  to 
the  impairment  of  the  obl^;ation  of  their 
contract  one  point  further.  They  not  only 
mahitidn  that  the  legislation  of  1899  could 
not  main  them  liable  for  the  torts  of  the 
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corporation,  if  they  had  previously  been  li- 
able only  for  its  contracts,  but  they  also 
contend  that  the  procedure  it  provided  for 
the  enforcement  of  whatever  liability  did 
exist  is  not  available  against  them,  because 
it  is  more  burdensome  than  that  of  the 
earlier  statute  which  was  in  effect  when  they 
acquired  their  stock.  This  exact  contention 
was  upheld  in  Evans  v.  Nellis  (C.  C.)  101 
Fed.  920,  decided  by  the  United  States  cir- 
cuit court  for  the  northern  district  of  New 
York.  It  was  there  held  that  the  later  law 
visited  additional  hardships  upon  the  stodE- 
holder,  first,  in  depriving  h;m  of  the  right 
to  avail  himself  of  any  defense  he  mi^t 
have  against  the  particular  creditor  pursa- 
ing  him;  second,  in  subjecting  him  to  an  ac- 
tion for  the  full  amount  of  his  stock,  wheth* 
er  the  corporate  indebtedness  was  large 
enough  to  require  so  lai^  a  payment  or 
dol;  and,  third,  in  compelling  him  to  pay  s 
part  of  the  expenses  of  the  receivership. 
That  case  having  been  taken  by  writ  of  er- 
ror to  the  circuit  court  of  appeals,  the  ques- 
tions involved  were  from  there  certified  to 
the  Supreme  Court,  where  the  matter  was 
disposed  of  by  answering  only  one  question, 
— whether  the  receiver  was  entitled  to  main- 
tain the  action;  the  court  saying,  upon  the 
autliority  of  Waller  v.  Hamer,  65  Kan.  168, 
69  Pac  185,  that  he  could  not  do  so,  because 
no  action  had  been  brought  against  all  the 
stockholders.  The  court  expressed  no  ofdn- 
ion  regarding  the  validity  of  the  statute  as 
applied  to  conditions  existing  at  the  time 
of  its  enactment.  Evans  v.  Nellie,  187  U.  S. 
271,  47  L.  ed.  173,  23  Sup.  Ct.  Rep.  74.  It 
is  settled  that  a  corporate  creditor  who  be- 
came such  while  the  earlier  statute  was  ia 
force  could  not  be  deprived  of  his  r^t  to 
,  proceed  thereunder  by  the  enactment  of  the 
new  law.  Woodworth  v.  Bowles,  61  Kan. 
569,  60  Pac  331.  But  it.  does  not  follow 
that  one  who  became  a  stockholder  priw 
to  1899  is  exempt  from  being  proceeded 
against  under  the  later  act.  llie  oonstitu- 
tional  prohibition  against  legislation  impair- 
ing the  obligation  of  a  contract  protects  a 
creditor  txum  a  chai^  of  pracednra  that 
m^s  his  remedy  sulntanti^ly  leas  effect- 
ive but  does  not  protect  a  debtiNr  against 
a  change  that  merely  i^ords  better  facili- 
ties for  cMnpeiling  him  to  perform  his  en- 
gagement. Phelps-Bigelow  Windmill  Co. 
North  American  Trust  Co.  62  Kan.  629, 
64  I^u:.  63;  North  American  Trust  Co.  t. 
Phelps-Bigelow  Windmill  Co.  66  Kan.  77S, 
71  Pac.  1129;  8  Cyc  Law  &  Froe.  p.  995, 
note  15.  The  state  Constitution,  priw  to 
its  amendment  in  1906,  'oontained  this  pro- 
vision: "Dues  from  corporations  shall  be 
secured  by  individual  liability  of  stock- 
holders to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder,  and 
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■uc^  other  nuuis  aa  Bhall  be  provided  by 
btw.**  [Art.  12,  §  2.]  At  the  time  the 
pluntiff*  in  error  became  members  of  the 
oorporatitu,  a  statute  had  been  passed  in 
porsuanoe  of  this  provision,  fixing  the  indi- 
vidual liability  of  stockholders  at  double 
the  amount  of  their  stock.  The  act  of  1899 
did  not  affect  the  measure  or  character  of 
their  liability,  but  merely  changed  the  man- 
ner of  its  enforcement.  The  change  did  not 
make  their  contract  more  burdensome,  ex- 
cept as  any  change  of  remedy  might  inci- 
dentally do  so.  a  particular  case  some 
poHible  hardship  might  result;  but  in  its 
general  application  the  new  pri>eedure  was 
obviously  more  equitable  than  the  old,  and 
better  adapted  to  protect  the  rights  of  the 
stockholders. 

Substantially  the  question  here  presented 
has  been  considered  in  a  series  of  cases  aris- 
ing upon  a  change  in  the  Minnesota  statute 
providing  remedies  for  the  enforcement  of 
the  stockholders'  liability  for  debts  of  the 
corporation.  Of  this  question  it  was  said, 
in  Straw  &  E.  Mfg.  Co.  v.  L.  D.  Kilboume 
Boot  ft  Shoe  Co.  80  Minn.  126,  83  K.  W. 
36  (adhered  to  after  reaignment  in  London 
ft  N.  W.  American  Mortg.  Ob.  t.  St.  Paul 
Improv.  Co.  84  Minn.  144,  86  N.  W. 
S7S)  I  "There  is  no  merit  in  the  claim  of 
counsel  that  the  statute  of  1899  impairs 
the  obligation  of  a  contract,  because  as  to 
stockholders  who  became  such  prior  to  its 
passage  it  makes  a  radical  and  unwarrant- 
ed change  from  the  former  practice  of  an 
action  in  equity  to  enforce  the  sharehold- 
er's double  liability.  The  power  of  tbe  leg- 
'  islature  to  modify  or  change  a  remedy,  pro- 
vided  no  anhstantial  right  is  impaired,  can- 
not be  questioned.  And  there  is  no  such 
thing  as  a  vested  right  to  a  particular  rem- 
edy. The  l^slature  may  always  alter  the 
form  of  administering  right  and  justice.  No 
BubBtantlal  right  is  affected  by  the  law  In 
question,  for  bi  no  manner  does  It  increase 
tlte  llnbUity  of  the  stockholder.  It  may  af- 
ford a  new  remedy^ — a  different  oonrse  of 
procedure;  but  this  ftuit  does  not  make  it 
obnoxlfnu  to  tke  fundamottal  law  which 
ftnUds  the  impairment  of  oontracts."  Hie 
eonrt  then  quoted  from  Com.  Cochituate 
Bank,  8  Allen.  42:  '^t  wiU  at  once  be  per- 
eeived  that  no  objection  to  a  diange  of  rem- 
edy can  be  sueoessfully  urged  on  account 
of  its  being  more  speedy  and  effectual.  That 
objection  might  be  mged  as  to  all  ehangee 
in  tlw  forms  of  prooeeding  or  the  organisa- 
tion of  the  legal  faibnnata  to  aet  thereon. 
Efvry  statnte  extending  the  equity  powers 
of  this  court  would  be  obnoxious  to  objec- 
tion of  this  eharaeter.  The  objection,  to 
be  tenable,  must  go  beyond  this,  and  show 
that  the  statute  increased  the  actual  liabili- 
tles  of  the  stoekholden  and  was  something 


more  than  a  change  in  the  mode  of  enfor- 
cing a  pre-existing  liability.  .  .  .  The 
proceedings  under  .  .  .  [this  statute] 
may  require  the  action  of  the  court  upon 
an  estimated  value  of  such  assets,  rather 
than  an  absolute  ascertainment  of  the 
amount;  but  the  principle  to  be  applied  is 
the  same,  varying  only  in  the  mode  of  ar- 
riving at  ttie  result  as  to  the  deficiency 
chargeable  upon  the  stockholders.*' 

The  same  statute  was  involved  in  Con- 
verse T.  ^na  Nat.  Bank,  79  Conn.  163,  64 
AU.  841.  The  court  there  said:  "It  [the 
stockholder,  itself  a  em^oration]  therefore 
incurred,  by  becoming  a  shareholder  in  a 
Minnesota  corporation,  a  liaUlity  to  per- 
form such  contractual  obligations  as  were 
attached  by  the  laws  of  Minnesota  to  the 
ownership  of  its  capital  stock.  .  .  .  One 
of  these  obligations  was  to  be  answerable 
for  the  debts  of  the  corporation,  in  ease  of 
a  deficiency  of  corporate  assets  to  the  extent 
of  the  par  value  of  its  shares  of  stock.  .  .  . 
The  amount  of  this  liability  could  not  be 
thereafter  increased  by  subsequent  legisla- 
tion. The  mode  of  enforcing  it  could  be 
varied  within  reasonable  limits.  ...  To 
enlarge  the  remedies  of  its  creditors,  wheth- 
er against  the  corporation  or  its  sharehold- 
ers, impairs  tlie  obligation  of  no  eontraet." 
A  part  of  tbe  new  statute,  however,  was 
held  to  be  inoperative,  upon  the  theory  that 
it  added  to  the  liability  of  the  stockholder 
by  compelling  him  to  respond  to  an  assess- 
ment the  amount  of  which  was  increased  by 
an  estimate  of  expeases  to  be  incurred  in 
prosecuting  future  actions.  But  in  Bem- 
heimer  v.  Converse,  206  U.  8.  516,  51  L.  ed. 
1163,  27  Sup.  Ct.  Rep.  755,  the  Supreme 
Court  ct  the  United  States  upheld  even  this 
portion  of  the  later  act,  saying:  *^y  be- 
coming a  member  of  a  Hfinnesota  eorpora- 
tion,  and  assuming  the  liability  attaching 
to  such  membership,  he  [the  atoGkh<rfder] 
became  subject  to  sneh  r^ulations  as  tlw 
state  might  lawfully  make  to  render  the 
liability  effectual.  It  is  further  urged  that, 
in  imposing  upon  the  stoddMlder  tbe  addi- 
tional expense  in  a  proceeding  where  the 
expenses  incident  to  ttna  enforcement  of  the 
liability  In  other  states  and  against  other 
parties  are  taken  into  consideration  and  in- 
cluded in  the  eatimate,  there  is  an  unwar- 
ranted inorease  in  the  amount  which  oould 
ba  recovered  against  the  stockholder  under 
the  former  sti^ute.  But,  remdmbering  at 
all  times  that  the  obligation  of  the  sl^ue- 
holder  was  the  creature  of  the  Otmstitiition 
of  Minnesota,  we  think  the  fact  that  the 
additional  expenses  were  included  in  the 
assessment  cannot  operate  to  defeat  it.  Such 
expenses  are  incident  to  the  ascertainment 
of  iraat  fund,  which  it  is  necessary  to 
realise  from  the  liability  of  stoekholden. 
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and,  as  long  aa  these  expenses  are  kept  with* 
in  the  amount  of  the  oripnal  liability,  no 
legal  right  is  violated." 

A  special  consideration  based  upon  the 
history  of  this  litigation  would  of  itself 
cnmpel  a  denial  of  the  contention  of  plain- 
tiffs in  error  that  the  procedure  of  the  act 
of  1899  cannot  be  invoked  against  them. 
Stevenson,  the  judgment  creditor,  originally 
attempted  to  reach  them  under  the  provi- 
sions of  the  repealed  statute,  claiming,  un- 
der the  authority  of  Woodworth  v.  Bowles, 
eupra,  that  the  repeal  was  not  effective  as 
to  him.  But  this  court  held  that,  as  he  had 
not  shown  that  his  judgment  was  founded 
upon  A  contract,  he  was  not  within  the 
rule  there  declared,  and  denied  him  relief, 
saying  that  the  only  remedy  open  to  hitn 
was  that  given  by  the  new  law.  Tfcniey 
V.  Stevenson,  67  Kan.  4,  72  Pac.  618.  Pur- 
suant to  this  ruling,  he  instituted  the  pres- 
ent proceeding.  Under  these  circumstances, 
the  question  of  his  right  to  do  so  cannot  be 
regarded  as  still  open. 

In  the  original  opinion  it  was  said'  that 
§§  1200  and  1204  ot  the  General  Statutes 
of  1889  were  repealed  by  the  act  of  1899. 
Upon  the  rehearing,  attention  was  called  to 
the  fact  that  §  1200  has  never  been  re- 
pealed. The  statement  referred  to  was  tech- 
nically inaccurate,  but  substantially  correct 
so  far  as  affects  the  present  case.  Section 
1204  provided  that,  if  a  corporation  should 
be  dissolved,  leaving  debts  unpaid,  suits 
might  be  brought  thereon  directly  against 
the  stockholders.  Section  1200,  in  its  origi- 
nal form  (Gen.  Stat.  1868,  chap.  23,  §  40), 
undertook  to  tell  how  a  corporation  might 
be  dissolved,  mentioning  but  two  ways,— 
by  the  expiration  of  the  time  limited  in  its 
charter,  and  by  a  decree  of  a  court.  In  1883 
it  was  amended  by  adding  a  provision  that, 
for  the  purpose  of  enabling  a  creditor  to 
prosecute  suits  against  the  stockholders  to 
enforce  their  individual  liability,  a  corpora- 
tion should  be  deemed  to  be  dissolved  wlien- 
ever  it  had  suspended  business  for  more 
than  one  year.  This  addition  manifestly  re- 
ferred to  suits  brought  under  the  provisions 
of  §  1204;  and  when  that  section  was  re- 
pealed the  new  part  of  g  1200  necessarily 
became  entirely  inoperative,  there  being 
nothing  left  to  which  it  could  apply.  The 
Hection  itself  was  not  repealed,  but  appears 
as  g  1310  of  the  General  Statutes  of  1901. 
I'liat  porti<m  of  it  which  defines  generally 
the  methods  by  which  a  corporation  may 
become  extinct  is  still  in  force.  But  the 
rest  of  it,  which  merely  fixed  a  time  when 
a  cause  of  arlion  should  arise  under  §  1204, 
for  all  practical  purpo»<(>s  dinappeared  when 
that  section  was  wi|ip<!  out. 

In  the  course  of  tin'  first  opinion  it  was 
remarked  that,  as  the  judgment  was  not 
J7LJUA.(N.S.) 


based  upon  a  contract,  the  l^slature 
doubtless  had  power,  by  changing  the  law. 
to  deprive  the  creditor  of  the  means  of  en- 
forcing its  payment, — citing  Louisiana  ex 
rel.  Folsom  v.  New  Orleans,  109  U.  S.  285, 
27  L.  ed.  936,  3  Sup.  Ct.  Rep.  211.  The 
court  held  that  the  legislature  had  not  at- 
tempted this.  Therefore  the  question 
whether  such  an  attempt  could  have  been 
successful  was,  of  course,  outside  of  the 
case.  The  expression  could  not  have 
amounted  to  a  decision,  and  was  intended 
rather  aa  a  concession  for  the  purpose  of 
the  argument,  than  aa  even  an  intimation 
of  opinion.  As  it  has  been  brought  in  ques- 
tion in  the  reargoment,  it  ma,j  be  r^wded 
as  withdrawn. 
The  judgment  la  affirmed. 
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ST.  LOUIS  ft  SAX  FRANaSOO  HAIL- 
ROAD  COMPANY,  Plff.  in  Err^ 

V. 

R.  M.  madden: 

(—  Kan.  —,  93  Pae.  586.) 

Negllfpence  —  Independent  contractor. 

1.  It  is  a  general  rule  that  one  who  em- 
ploys another  to  do  a  piece  of  work  is  not 
liable  for  the  other's  collateral  negligence, 
unless  the  relation  of  master  and  servant 
existed  Setween  them.  The  following  excep- 
tions to  the  general  rule  apply  to  and  gov- 
ern this  case: 

(a)  Whenever  an  injury  to  a  third  par- 
ty results  from  the  failure  of  the  employer 
to  perform  a  duty  which  he  owes  to  such 
party,  he  will  not  be  permitted  to  avoid 
his  liability  by  letting  the  performance  of 
the  work  to  another. 

(b)  One  who  has  a  piece  of  work  to  per- 
form  which,  in  its  nature,  is  dangerous  to 
others,  is  under  obligation  to  see  that  it 
is  carefully  performed  so  as  to  avoid  such 

Headnotea  by  Pobteb,  J. 

Case  Note.  —  UaWtUy  of  employer  for 
acts  of  an  independent  contractor  in 
aetting  out  fire. 

The  following  note  includes  only  cases 
involving  the  liability  of  the  principal  for 
fire  set  out  by  an  independent  contractor 
for  the  purpose  of  clearing  land,  and  does 
not  comprehend  eases  where  the  damage  re- 
sulted fnxa  the  escape  of  fire  employed  by 
the  contractor  for  some  other  purpose,  Tlic 
extra-hazardous  nature  of  the  first  men- 
tioned undertaking  being  deemed  to  justify 
such  separation. 

No  absolute  rule  by  which  the  liability  of 
the  employer  in  such  cases  may  be  deter- 
mined can  be  derived  from  the  decisions, 
which  will  be  found  to  turn  on  a  variety  of 
considerations,  such  as  ^whether  tjhe  use  of 
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injury;  and  he  cannot  dele^fate  the  obliga- 
tion to  an  independent  contractor,  and  thus 
avoid  his  liability  in  case  the  workisn^li- 
gently  done  to  the  injury  of  another. 
Railroad  —  Are  ^nard  —  negligence  of 
contractor. 

2.  A  railroad  company  let  a  contract  to 
another  to  bum  a  fire  guard  along  its  right 
of  way.  Through  the  negligence  of  the  con- 
tractor, the  fire  escaped  his  control  and 
damaged  the  property  of  the  plaintiff. 

Held:  (a)  That  the  work  was  performed 
as  a  part  of  the  operation  of  the  railroad, 
and  that  the  railroad  company  could  not,  by 
delegating  the  work  to  an  independent  con- 
tractor, avoid  the  liabiiify  placed  upon  it 
by  statute. 

(b)  That,  the  work  being  of  a  character 
from  which,  in  the  natural  course  of  things, 
injurious  coneequencea  to  others  might  be 

tire  was  necessarily  contemplated  b^  the 
contract,  the  extent  to  which  discretion  in 
regard  to  the  manner  of  its  u»e  was  reposed 
in  the  contractor,  or  whether  existing  con- 
ditions were  auch  as  to  impose  upon  the 
landowner  a  duty  to  see  that  proper  precau* 
tions  to  prevent  the  spread  of  the  fire  were 
taken;  in  other  words,  whether  the  Injury 
was  a  natural  and  probable  consequence  of 
the  performance  of  the  work  at  the  time  and 
in  til?  manner  agreed  upon. 

That  the  duty  of  a  landowner  with  re- 
spect to  the  settinjif  out  of  fire  is  not  in  all 
cases  to  be  considered  absolute,  is  demon- 
strated by  the  eases  of  Kellogg  v.  Payne,  21 
Iowa.  676,  and  Whitson  v.  Ames,  68  Minn. 
23,  70  N.  W.  703,  in  which  the  fact  that  the 
party  setting  out  fire  for  purposes  of  burn- 
ing over  farm  property  was  an  independent 
contractor  was  regarded  as  relieving  the 
owner  from  liability. 

In  St.  Louia,  1.  M.  &  S.  R.  Co.T.  Yonley, 
53  Ark.  603,  9  L.R.A.  604,  13  S.  W.  3S3,  14 
S.  W.  800,  it  was  held  that  a  railroad  com- 
pany could  not  be  held  liable  for  injuries 
resulting  to  adjoining  property  owners  from 
the  negligent  performance  by  a  third  person 
of  his  contract  to  bum  the  brush  growing 
upon  its  right  of  way,  when  such  burnini;, 
if  carefully  done,  would  have  caused  no  in- 
jury. 

A  railway  company  cannot  be  held  liable 
for  injuries  caused  by  fire  which  spread  to 
adjoining  land  because  of  the  negligent 
manner  m  which  the  work  of  burning  up 
brush  and  rubbish  was  performed  by  the 
employee  of  a  subcontractor,  where  it  is  not 
alleged  that  such  burning  was  in  itself  an 
act  necessarilv  dangerous.  Callahan  v.  Bur- 
lington ft  M.'River  R.  Co.  23  Iowa,  662. 

No  action  is  maintainable  against  a  rail- 
way company  where  a  subcontractor  cut  a 
road  throuffh  plaintiff's  premises  outside 
the  right  of  way,  and  set  Area  which  were 
n^ligently  allowed  to  spread,  and  burned 
the  plaintiff's  timber,  where  such  injury  was 
not  the  natural  result  of  the  work  con- 
tracted for.  Katon  v.  European  ft  N.  A.  R. 
Co.  .'iO  Me.  620,  8  Am.  Rep.  4.'U1. 

In  Rhute  V.  Princeton  Twn.  58  Minn.  3.17. 
09  N.  W.  1050;  it  was  held  that  d,  town 
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expected  to  result,  unless  means  were  adopt- 
ed to  prevent  such  consequences,  the  rail- 
road company  was  bound  to  see  that  meas- 
ures were  taken  to  prevent  such  injury,  and 
could  not  avoid  the  obligation  by  letting  t^ 
work  to  an  independent  contractor. 

{January  11,  1908.) 

EEIROR  to  the  District  Court  for  Butler 
County  to  review  a  judgment  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
damages  for  injury  to  property  caused  by 
escaping  fire.  Affirmed. 

The  facta  are  stated  in  the  opinion. 
Messrs.  h.  V.  Puker,  H.  C.  SlnM,  and 
W.  F.  Evans  for  plaintiff  in  error. 

Mr.  T.  A.  Kramer  for  defendant  in  er- 
ror. 

which  entered  into  a  contract  for  the  re- 
pair of  a  highway,  including  the  destruction 
by  fire  of  rubbish  which  had  theretofore  been 
cut  and  piled,  the  time  and  circumstances 
of  such  burning  being  wholly  within  the 
contractor's  control,  was  not  liable  for  dam- 
ages caused  by  the  manner  in  whieh  such 
work  was  done. 

In  Ferguson  v.  Hiibbell,  97  K.  Y.  507,  49 
Am.  Rep.  644,  it  was  held  that  a  landowner 
was  not  liable  where  a  person  employed  to 
clear  land,  who  could  have  performed  his 
oontraot  either  by  carrying  the  wood  and 
brush  away  or  by  burning  it,  and  who  was 
subject  to  no  direction  and  control  as  to  the 
manner  in  which  he  should  do  the  work,  set 
fire  to  some  of  the  brush  wood,  and  the  fire 
spread  to  the  premises  of  the  adjoining 
owner. 

In  Wright  v.  Holbrook,  B2  N.  H.  120,  18 
Am.  Rep.  12,  it  was  held  that  one  to  whom 
a  job  of  clearing  a  piece  of  land  had  been  let, 
who  was  at  liberty  to  do  it  in  his  own  way 
and  use  his  own  discretion  and  judgment, 
was  alone  liable  for  damages  resulting  from 
the  escape  of  fire  set  out  by  him. 

In  Rogers  v.  Florence  R.  Co.  31  S.  C.  378. 
9  8.  E.  1059,  it  is  held  that  a  railroad  com- 
pany was  not  liable  where  dami^^e  result- 
ing from  fire  originating  within  the  limits 
of  its  right  of  way  was  caused  by  the  act 
of  the  servants  of  an  independent  contrac- 
tor engi^ed  the  company  to  build  the 
road,  even  under  a  statute  making  the  rail- 
road corporation  rrtponsible  for  damages 
resulting  from  fire  "originating  within  the 
limits  of  said  road  in  consequence  of  the  ^ 
net  of  any  of  its  authorized  agents  or  em- 
ployees." 

In  Woodhill  v.  Great  Western  R.  Co.  4  T7. 
C.  C.  P.  449,  it  was  held  that  a  railroad  hav- 
ing no  control  over  the  time  when  burning 
was  to  be  done  was  not  responsible  for  dam- 
ages resulting  from  the  use  of  fire  by  a  sub- 
contractor who  was  not  required  1^  his  con- 
tract to  perform  the  work  of  clearing  in  that 
way. 

In  Carroll  v.  Plympton,  9  U.  C.  C.  P.  345, 
it  was  held  that'  a  municipality  was  not 
liable  where  fire  spread  from  timber  being 
burnt  on  a  road  by  a  ecoitractoiir^  „  „ 
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Porter,  J.,  ddivered  the  opiDton  of  the 
eourt: 

In  1904  plaintiff  in  error  entered  into  a 
contract  with  Isaac  Gregory  to  bum  the 
grass  on  a  strip  300  feet  wide  on  each  side 
of  its  right  of  way  in  Cowley  county  for  a 
distance  of  7  miles.  While  engaged  in 
burning  the  strip,  the  fire  escaped  from  his 
control,  ran  over  the  land  of  defendant  in 
error,  ud  dcBtrt^ed  the  grau  w  the  ground 


and  the  hay  in  stack.  The  owner  of  the 
land  recovered  a  judgment  against  the  rail- 
road company  for  On  amount  of  the  dam- 
ages and  attorneys'  fees.  The  railroad  com- 
pany brings  error. 

Tha  sole  contention  of  the  railroad  com- 
pany is  that  Gregoiy  was  an  independent 
contractor,  not  an  employee  of  the  company, 
and,  inasmuch  as  the  relation  of  master  and 
■errant  did  not  exist,  the  company  is  not 


In  GiUson  t.  North  Grey  R.  Co.  35  U.  C. 
Q.  B.  it  was  held  that  a  railroad,  un- 
der the  Buperrision  of  whose  engineer  the 
work  of  oonstmetion  was  being  carried  on, 
was  not  liable  for  fire  set  out  a  subcon- 
tractor over  whom  the  engineer  had  no  pow- 
er of  control,  although  the  engineer,  while 
not  directing  him  to  set  fire  on  any  partic- 
ular day,  nad  pressed  him  to  proceed 
promptly  with  the  work,  and  although  there 
was  testimony  that  there  was  no  other  mode 
of  clearing  the  land  but  burning.  It  was 
held  by  a  majority  of  the  eourt  that  the 
setting  out  of  Are  for  the  purpose  of  clear- 
ing land  is  not  necessarily  such  an  improp- 
er act  as  to  render  the  person  for  whom  such 
work  is  done  lisl)le  lor  damages  resulting 
therefrom. 

A  contrary  conclusion  was  reached  in 
Cameron  ▼.  Oberiin,  19  Ind.  App.  142,  48 
N.  E.  886,  where  a  landowner  who  employed 
a  contractor  to  bum  up  certain  brush  and 
rubbish  was  held  liable  for  injuries  caused 
by  the  spread  of  the  fire  to  a  neighbor's 
premises;  the  ground  of  the  decision  being 
that,  as  the  materials  to  be  burned  were  in 
direct  contact  with  similar  materials  on  his 
neighbor's  premises,  and  he  had  arranged 
to  have  the  work  done  after  a  lonjF  drouKht, 
while  the  materials  were  in  a  highly  inflam- 
mable condition,  the  injury  was  the  natural 
and  probable  consequence  of  the  perform- 
ance of  the  worie  in  the  time  and  manner 
agreed  upon. 

In  Hannan  t.  Shepparton  (1892;  Viet.) 
14  Australian  Law  Timea,  83,  as  cited  in 
note  to  Jacobs  v.  Fuller  ft  H.  Co.  66  L.IUA. 
864,  it  was  held  that  a  municipU  council 
which  contracted  with  a  person  for  the  de- 
struction of  dead  animals  by  burning  in  a 
paddock  belonging  to  the  council,  the  work 
being  highly  dangerous  at  the  time  when 
the  contract  was  made,  but  susceptible  of 
being  safely  performed 4f  certain  precautions 
were  observed,  was  responsible  for  in- 
juries caused  to  the  plaintiff's  property  as 
a  result  of  the  contractor's  failure  to  ob- 
serve those  precautions. 

In  Threlkeld  v.  White,  8  New  Zealand  L. 
R.  613,  according  to  a  statement  thereof  in 
a  note  to  Thomas  v.  Harrington,  65  L.R.A. 
7S5,  where  the  defendant  was  held  liable 
for  the  neglii^nce  of  a  contractor  for  the 
clearance  of  land  in  allowing  fire  to  spread 
onto  the  adjoining  premises,  one  of  the 
grounds  assigned  for  the  decision  was  that 
the  fire  was  used  "as  a  part  of  the  work 
undertaken."  The  court  laid  it  down  that, 
if  the  evidence  shows  that  the  landowner 
contemplated  the  use  of  fire  for  purposes 
17L.R.A.(N.S.). 


of  clearing  his  land,  be  is  Iq^Iy  in  the  same 
position  as  if  he  had,  by  uie  contract,  ex- 
pressly allowsd  the  use  of  fire. 

In  Black  r.  Ghristchurdi  Finance  Co. 
[1804]  A.  C.  48,  reversing  (1801)  10  New 
Zealand  L.  R.  238,  according  to  a  statement 
thereof  in  a  note  in  65  L.R.A.  863,  the  de- 
fendants were  held  liable  where  the  ground 
of  the  plaintiff's  claim  was  that  the  defend- 
ants lighted,  or  caused  or  procured  to  be 
lighted,  the  fire  on  their  own  land  in  a  Di- 
ligent and  improper  manner,  and  wrongfiu- 
ly  and  negligently  permitted  it  to  spreu  to 
the  lands  of  the  plaintiff,  with  the  result 
that  the  injury  complained  of  was  done  to 
the  plaintiff's  growing  crops  of  grass  seed, 
and  fences,  andfirewwd.  In  delivering  the 
judgment  of  the  privy  council,  .Lord  Shand 
said:  "It  has  not  been  disputed  tiiat,  ff 
Nyman,  in  what  he  did,  was  acting  under 
the  defendants'  contract  by  whidi  the  burn- 
ing of  the  bush  had  been  let  or  contracted 
for,  the  defendants  must  be  responsible  for 
the  consequences.  The  lighting  of  a  fire  on 
open  bush  land,  where  it  may  readily  spread 
to  adjoining  property  and  cause  serious 
damage,  is  an  operation  necessarily  attend- 
ed with  great  danger,  and  a  proprietor  who 
executes  snoh  an  operation  is  bound  to 
use  all  reasonable  precautions  to  prevent 
the  fire  extending  to  his  neighbor's  property 
ftio  utere  tuo  ut  alienum  non  Icedas};  and, 
if  he  authorizes  another  to  act  for  him,  he 
is  bound  not  only  to  stipulate  that  such 
precautions  shall  be  taken,  hut  also  to  see 
that  these  are  observed;  otherwise  he  will  be 
responsible  for  the  consequences.  See 
Hivhes  v.  PerdTal,  L.  R.  8  App.  Gas.  44S, 
and  authorities  there  cited.  Cases  may, 
indeed,  occur  in  which  no  precautions 
could  be  adopted  which  could  reasonabfy 
be  expected  to  avert  the  dai^r,  of 
which  the  present  appears  to  be  a  pretty 
clear  instance,  for  it  is  scarcely  conceiva- 
ble that,  when  once  the  fire  was  lit,  not  at  a 
suitable  or  favorable  time,  but  with  the 
wind  blowing  as  it  was,  any  means  which 
could  be  suggested  would  have  saved  the 
consequences  which  occurred.  In  any  view, 
no  preventive  means  of  any  kind  were 
adopted ;  and  there  can  be  no  doubt  as  to  the 
liability  of  the  defendants  if  they  are  re- 
aponaible  for  Nyman's  act.** 

For  a  discussion  of  the  liabili^  of  an  em- 
pl<7er  for  acts  f>f  an  independent  contractor 
where  injuries  result  from  nonperformance 
of  absolute  duties  of  em^oyer,  see  exhaus- 
tive note  to  Anderson  t,  Fleming,  66  If.Rj^. 
119. 
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responuble  for  hla  n^llgeace.  The  contract 
between  the  railroad  company  and  Gregory 
was  in  writing,  but  was  not  put  in  evidence. 
It  appears,  however,  that  he  had  no  other 
employment  with  the  company,  and  the  work 
was  to  be  completed  within  a  specified  time, 
for  which  he  wae  to  be  paid  the  sum  of  $12 
per  mile.  He  testified  that  he  was  his  own 
boss;  that  he  procured  from  the  owners  of 
adjacent  lands  their  consent  to  enter  there- 
on for  the  purpose  of  burning  the  fire  guard. 
On  the  day  the  fire  was  set  out  there  was  a 
strong  wind  blowing  in  the  direction  of  the 
land  of  plaintiff,  and  it  was  this  which 
caused  the  fire  to  escape  control.  Gregory 
testified  that  he  was  ordered  by  the  foreman 
of  the  section  gang  of  defendant  company 
to  do  the  work  that  day;  and  that,  in  pur- 
suance of  such  order,  he  set'  out  the  fire 
which  caused  the  damage. 

The  single  question  to  be  determined,  there- 
fore, is  whether,  under  the  circumstances 
of  this  case,  the  railroad  company  is  liable 
for  the  negligence  of  Gregory,  lie  general 
rule  is  that  the  employer  cannot  be  held  re- 
sponsible for  the  negligence  of  an  independ- 
ent contractor.  The  party  injured  must 
look  to  the  person  whose  actual  negligence 
caused  the  injury.  Kansas  C.  R.  Co.  v. 
Fitzsimmons,  18  Kan.  34 ;  St.  I^uls,  Ft.  S. 
&  W.  R.  Co.  V.  Willis,  38  Kan.  330,  339,  16 
Pac.  728;  Enpel  V.  Eureka  Club,  137  N.  Y. 
100,  33  Am.  St.  Rep.  692,  32  N.  E.  1052; 
Hexamer  v.  Webb,  101  N.  Y.  377,  84  Am. 
Rep.  703,  4  N.  E.  755;  Uppington  v.  New 
York,  165  N.  Y.  222,  53  L.R.A.  550,  59  N, 
E.  91;  Wabash,  St.  L.  A  P.  R.  Co.  v.  Farver, 
111  Ind.  195,  60  Am.  Rep.  606,  12  N.  E. 
206.  For  additioiLal  authorities,  see  note 
to  Central  Coal  &.  I.  Co.  v.  Grider,  65  L.R.A. 
455.  There  are,  however,  numerous  well- 
established  exceptions  to  the  general  rule. 
One  of  these  is  said  to  be  that,  where  the 
employer  retains  the  right  to  exercise  au- 
tJiority  as  to  the  manner  and  method  in 
which  the  work  shall  be  performed,  he  will 
be  held  liable  for  injuries  to  third  parties 
the  same  as  though  the  relation  of  master 
and  servant  existed  between  him  and  the 
contractor.  With  respect  to  this  exception, 
the  test  most  usually  applied  is  not  whether 
the  owner  actually  exercised  control  over 
the  work,  but.  Did  he  have  the  right  to  ex- 
ercise direction  or  control?  Atlantic  Trans- 
port Co.  V.  Coneys.  28  C.  C.  A.  388.  51  U.  S. 
App.  570,  82  Fed.  177;  Hardaker  v.  Idle 
Dist.  Council  [1896]  1  Q.  B.  335;  Pickens 
V.  Diecker,  21  Ohio  St.  212,  8  Am.  Rep.  56 ; 
Linnehan  v.  Rollins,  137  Mass.  123,  50  Am. 
Rep.  287.  Of  coUrse,  the  fact  that  the  own- 
er exercised  control  over  the  work  durinji 
its  performance  would  furnish  some  ground 
for  the  inference  that  he  had  reserved  the 
rirrbt  to  do  so  by  the  terms  of  the  contract 


itself.  It  is  also  apparent  that,  in  a  case 
where  the  injuries  resulted  directly  from 
his  interference,  it  would  make  no  dififer- 
ence  whether  or  not  the  relation  of  master 
and  servant  existed,  because,  under  such 
circumstances,  he  would  be  regarded  as  the 
principal  tort  feasor.  Davie  t.  Levy,  39  La. 
Ann.  551,  4  Am.  St.  Rep.  225,  2  So.  395; 
Faren  v.  Sellers,  39  La.  Ann.  1011,  4  Am.  St 
Rep.  256,  3  So.  363;  Mahar  T.  Steuer,  170 
Mass.  454,  40  N.  E.  741. 

On  precisely  the  same  principles  rests  the 
exception  to  the  general  rule  which  was  rec- 
ognized in  Cloud  County  v.  Vickers,  62 
Kan.  25,  29,  61  Pac.  391,  that,  where  the 
injury  is  caused  by  defective  construction 
inherent  in  the  original  plan  of  the  em- 
ployer, or  where  defective  plans  and  specific 
cations  for  the  work  have  been  adopted  by 
the  employer,  the  latter  is  liable.  Again, 
where  the  work  to  be  done  is  in  its  nature 
dangerous  to  others,  however  carefully  per- 
formed, the  employer  will  be  held  liable; 
because  it  is  incumbent  upon  him  to  foresee 
such  danger,  and  to  take  precautions  against 
it.  Atlanta  &  F.  R.  Co.  t.  Kimberly,  87  Oa. 
161,  27  Am.  St.  Rep.  231,  234,  13  8.  E.  277; 
Bower  v.  Peate,  L.  R.  1  Q.  B.  Div.  321; 
Covington  &  C.  Bridge  Co.  t.  Steinbrock,  61 
Ohio  St.  215,  76  Am.  St.  Rep.  375,  56  K.  E. 
618.  Nor  is  a  person  permitted  to  escape 
liability  for  his  failure  to  perform  a  duty 
imposed  upon  him  by  law.  This  principle 
is  true  whether  the  duty  arises  by  virtue  of 
a  statute,  as  in  Chicago,  K.  A:  W.  S.  Co. 
Hutchinson,  45  Kan.  186,  26  Pac.  576,  or 
where  the  duty  is  one  imposed  upon  him 
by  law.  Fowler  v.  Saks,  7  Mackey,  570,  7 
L.R.A.  649.  The  cases  illustrating  the  gen- 
eral rule  and  the  numerous  exceptions  there- 
to may  be  found  in  a  monographic  note  to 
Covington  ft;  C.  Bridge  Co.  v.  Steinbrock,  76 
Am.  St.  Rep.  376.  See  also  extensive  note 
to  the  case  of  Central  Coal  &,  I.  Co.  Ori- 
der,  66  L.R.A.  455,  and  note  to  Louisville 
&  N.  R.  Co.  V.  Tow,  66  L.R.A.  941. 

Some  of  the  exceptions  we  have  noted 
above  apply  with  more  or  less  force  to  the 
present  case.  It  is  the  contention  that  the 
railroad  company  made  itself  liable  by  di- 
recting that  the  work  should  be  done  at  a 
time  when  a  strong  wind  was  blowing.  It 
directed  the  work  to  be  done  on  a  certain 
day.  Presumably  this  was  in  accordance 
with  the  contract.  There  was  evidence  show- 
ing that  the  fire  escaped  from  the  control  of 
Gregory  on  account  of  the  high  wind,  and 
that,  except  for  the  order  and  direction  of 
the  foreman,  the  flre  would  not  have  been 
set  out  on  that  day.  The  fire  was  set  out 
on  Monday;  the  order  of  the  foreman  was 
given  on  the  Saturday  before,  and  there  was 
no  rwison  to  suppose  at  that  time  that 
Monday  would  not  bo  a  suitable  for 
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the  work.  It  in  not  reasonable  to  presume 
that,  when  the  foreman  directed  Gr^ory  to 
begin  the  work  on  the  following  Monday, 
it  was  the  intention  thereby  to  deprive  him 
of  the  use  of  all  discretion  in  the  matter, 
or  that  the  order  meant  that  he  should  be- 
gin the  work  on  that  day  regardless  of 
wind  and  weather.  The  right  of  the  employ- 
er to  exercise  a  limited  control  over  the 
work  without  thereby  destroying  the  inde- 
pendent character  of  the  contract  haa  been 
recognized  by  the  courts  in  numerous  cases. 
The  rule  seems  to  be  well  establiFlied  that, 
where  the  control  reserved  does  not  apply 
to  the  mode  or  manner  of  having  the  work 
done,  and  does  not  in  any  way  take  the  work 
out  of  the  hands  of  the  contractor,  it  will 
not  destroy  the  independent  nature  of  the 
contract.  Kansas  City,  M.  &.  0.  R.  Co.  v. 
Loosely,  76  Kan.  103,  90  Pac.  990.  In 
other  words,  the  relation  of  master  and 
servant  is  not  to  be  inferred  from  the  reser- 
vation by  the  employer  of  powers  which  do 
not  depifive  the  contractor  of  his  right  to 
use  his  own  methods  in  accordance  with  his 
contract.  See  cases  cited  in  note  to  Cen- 
tral Coal  ft  I.  Co.  T.  Grider,  supra.  It  would 
hardly  be  a  safe  rule  to  establish  to  say 
that  the  mere  direction  of  an  employer  that 
he  wanted  the  work  done  at  a  certain  time 
should  render  him  liable  for  injuries  re- 
sulting to  third  parties,  unless  it  were 
shown  that  the  injuries  were  such  as  might 
reasonably  be  expected  to  result  from .  the 
giving  of  the  order. 

There  are  two  exceptions,  however,  to  the 
general  rule  relieving  an  employer  from  lia- 
bility caused  by  the  negligence  of  an  inde- 
pendent contractor,  which,  in  our  opinion, 
govern  this  case,  and  take  it  out  of  the  op- 
eration of  the  rule.  Whenever  an  injury  to 
a  third  party  results  from  the  failure  of 
the  employer  to  perform  a  duty  which  he 
owes  to  such  party,  he  will  not  be  permitted 
to  avoid  his  liability  by  letting  the  perform' 
ance  of  the  work  to  another.  A  familiar 
illustration  is  found  in  the  law  of  master 
and  servant.  Where  the  matter  owes  to  the 
servant  the  duty  of  providing  a  safe  place 
to  work,  or  there  is  imposed  upon  him 
the  law  any  duty  or  obligation  to  the  serv- 
ant, he  cannot,  by  letting  out  the  perform- 
ance  of  the  work  to  an  independent  con- 
tractor, escape  liability  for  injuries  to  the 
servant,  caused  by  his  failure  to  perform 
the  obligation;  and  It  makes  no  dilTerence 
whether  the  duty  is  imposed  by  statute  or 
by  the  common  law.  Pickard  v.  Smith,  10 
C.  B.  N.  S.  470;  Gray  v.  Pullen,  5  Best  ft 
S.  970. 

A  railroad  company  is  liable  in  damages 
to  any  person  whose  property  is  injured  by 
fire  caused  by  the  negligent  operation  of 
its  railroad.  Our  statute  (Gen.  Stat  1901, 
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I  6923)  recognizes  this  common-law  liabil- 
ity, and  provides  that,  in  actions  against 
railroad  companies  to  recover  such  damages, 
certain  rules  of  evidence  shall  obtain.  It 
also  allows  the  person  injured  to  recover  a 
reasonable  attorney's  fee  in  prosecution  of 
the  action.    Thus  there  is  cast  upon  the 
railroad  company  an  obligation  to  the  own- 
er of  proper^  injured  by  fire  caused  by  the 
operation  of  the  railroad,  which  is  in  many 
respects  different  from  the  obligation  rest- 
ing upon  an  individual  who  n^ligently  per- 
mits fire  to  escape.    This  obligation  is  one 
which  the  railroad  company  cannot  escape 
by  farming  out  the  contract  for  a  part  of 
the  operation  of  its  railroad  to  an  independ- 
ent contractor.    In  Fowler  v.  Saks,  supra, 
the  owner  of  a  building,  who  let  a  contract 
to  repair  his-  building,  which  required  ihe 
taking  down  of  a  party  wall,  was  held  lia- 
ble to  the  adjoining  owner  for  damages  re- 
sulting therefrom.   It  appeared  in  that  case 
that  there  was  a  building  r^ulation  in  the 
District  of  Columbia  requiring  the  owner 
of  a  building  taking  down  a  party  wall  to 
respond  in  damages  to  the  adjacent  owner 
for  any  injuries  occasioned  thereby.    In  the 
opinion  the  court  uses  this  language:  "A 
party  [who]  is  under  an  antecedent  obliga- 
tion to  do  a  thing,  or  to  do   .   .    .  [it] 
in  a  particular  way,    .    .    .    cannot  get 
rid  of  his  responsibility  by  deputing  it  to 
somebody  else."    It  was  also  said  that  the 
duty  in  that  case  rested  upon  defendant  by 
operation  of  the  common  law  aside  from  any 
building  regulation,   and  was  one  which 
could  not  be  delegated  to  an  independent 
contractor.    The  object  of  burning  the  fire 
guard  which  caused  the  injury  to  plaintifTs 
property  was  to  enable  the  railroad  c<Hn- 
paoy  to  operate  its  railroad  without  injury 
to  the  property  of  others.   The  purpose  for 
which  the  work  was  performed  was  the  same 
a  railroad  company  has  in  view  when  it  pro- 
vides screens  and  spark  arresters  upon  its 
en^nes.   The  work  was  therefore  performed 
by  the  company  in  the  operation  of  its  rail- 
road.   Thus,  in  Pound  v.  Port  Huron  ft  S. 
W.  R.  Co.  64  Mich.  13,  19  N.  W.  670,  the 
railroad  company  employed  a  contractor  to 
grade  its  roadbed.    Cattle  escaped  upon  the 
right  of  way  by  reason  of  his  failure  to 
keep  up  the  fences  along  the  right  of  way. 
The  company  was  held  not  to  be  released 
from  its  liability  for  the  damage  for  the 
reason  that  the  duty  to  keep  its  right  of 
way  fenced  was  imposed  upon  it  by  law. 

The  present  case  falls  within  another  ex- 
ception to  the  general  rule,  which  may  be 
stated  as  follows:  One  who  has  a  piece  of 
work,  the  performance  of  which  fa  in  its 
nature  dangerous  to  others,  is  under  an  ob- 
ligation to  see  that  it  is  carefully  per- 
formed 10  as  to  avoid  racb.  injury,. uid  bt 
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ratmot  delegate  the  obligation  to  an  inde- 
pendent contractor,  and  thus  avoid  his  lia- 
bility in  case  the  work  is  negligently  done 
to  the  injury  of  another.  Hiat  such  is  the 
law  is  settled  by  the  weight  of  reason  and 
authority.  Thus,  in  Bower  v.  Peate,  L.  R.  1 
Q.  B.  Div.  321,  326,  a  leading  case.  Cock- 
bum^  Chief  Justice,  used  the  following  lan- 
guage: "That  a  man  who  orders  a  woric  to 
be  executed,  from  whioh,  in  the  natural 
course  of  things,  injurious  consequences  to 
his  neighbor  must  be  expected  to  arise,  un- 
less means  are  adopted  by  which  such  con- 
sequences may  be  prevented,  is  hound  to  see 
to  the  doing  of  that  which  is  necessary  to 
prevent  the  mischief,  and  cannot  relieve 
himself  of  his  responsibility  by  employing 
someone  else — ^whether  it  be  the  contractor 
employed  to  do  the  work  from  which  the 
danger  arises,  or  some  independent  person — 
to  do  what  is  necessary  to  prevent  the  act 
he  has  ordered  to  be  done  from  becoming 
wrongful.  There  is  an  obvious  difference 
between  committing  work  to  a  contractor 
to  be  executed  from  which,  if  properly  done, 
no  injurious  consequences  can  arise,  and 
handing  over  to  him  work  to  be  done  from 
which  mischievous  consequences  will  arise 
unless  preventive  measures  are  adopted." 

In  Hardaker  v.  Idle  Dlst.  Council  [1898] 
1  Q.  B.  33S,  the  contractor  was  employed  to 
construct  a  sewer  for  defendant.  Owing  to 
bis  n^ligmce,  a  gas  main  was  broken,  and 
gas  escaped  into  the  house  where  plaintiffs 
resided,  causing  injury  to  them  and  their 
property.  Defendant  was  held  liable  be- 
cause it  owed  a  duty  to  the  public,  including 
plaintiffs,  so  to  construct  the  sewer  as  not 
to  injure  the  gas  main;  and  it  was  said 
that  tiiis  duty  could  not  be  delegated  to  an- 
other so  as  to  relieve  it  from  liability.  To 
the  same  effect,  see  Tarry  v.  Ashton,  L.  E. 
1  Q.  B.  Div.  314;  Dalton  v.  Angus,  L.  R.  6 
App.  Cas.  740;  Storrs  v.  Utica,  17  N.  Y.  104, 
72  Am.  Dec.  437;  St.  Paul  Water  Co.  v. 
Ware,  16  Wall.  566,  21  L.  ed.  485;  Black 
V.  Christchurcb  Finance  Co.  [1894]  A.  C. 
48  Covington  ft  C.  Bridge  Co.  v.  Stein- 
brock,  61  Ohio  St.  215.  76  Am.  St.  Rep.  375, 
55  N.  E.  618,  also  a  party-wall  case,  was 
ruled  the  same  way.  In  this  case  the  court 
says:  "The  duty  need  not  be  imposed  by 
sUtute,  though  such  is  frequently  the  case. 
If  it  be  a  duty  imposed  by  law,  the  princi- 
ple is  the  same  as  if  required  by  sUtute," 
—citing  Bower  v.  Peate,  supra.  "It  arises 
at  law  in  all  eases  where  more  or  less  dan- 
ger to  others  is  necessarily  incident  to  the 
performance  of  the  work  let  to  contract. 
It  is  the  danger  to  others,  incident  to  the 
perfonnance  of  the  work  let  to  contract, 
that  raises  the  duty,  and  which  the  em- 
ployer cannot  shift  from  himself  to  another, 
no  as  to  avoid  liability,  should  injury  »- 
i7UR^(N-S.). 


suit  to  another  from  negligence  in  doing  the 
work." 

In  Circleville  v.  Neuding,  41  Ohio  St  465, 
and  Southern  Ohio  R.  Co.  v.  Morey,  47  Ohio 
St.  207,  7  L.R.A.  701,  24  N.  E.  269,  the  same 
doctrine  is  declared.  In  the  Utter  case  the 
railroad  company  employed  a  contractor  to 
do  for  it  certain  plumbing  which  involved 
the  opening  of  the  public  highway  for  the 
purpose  of  laying  a  drain.  Plaintiff,  in  the 
nighttime,  fell  into  the  ditch  by  the  negli- 
gence of  the  contractor'  in  not  protecting  it. 
The  railroad  company  was  held  liable.  It 
was  stated  in  the  syllabus,  as  follows:  "One 
who  causes  work  to  be  done  is  not  liable, 
ordinarily,  for  injuries  that  result  from 
carelessness  in  its  performance  by  the  em- 
ployees of  an  independent  contractor  to 
whom  he  has  let  the  work  without  reserving 
to  himself  any  control  over  the  execution 
of  it.  But  this  principle  has  no  application 
where  a  resulting  injury,  instead  of  being 
collateral  and  flowing  from  the  negligent 
act  of  the  employee  alone,  is  one  that  might 
have  been  anticipated  as  a  direct  or  proba- 
ble consequence  of  the  performance  of  the 
work  contracted  for,  if  reasonable  care  is 
omitted  in  the  course  of  its  performance. 
In  Bueh  case  the  person  causing  the  work  to 
be  done  will  be  liable,  though  the  negligence 
is  that  of  an  employee  of  an  independent 
contractor."  The  same  principle  is  also  one 
of  the  grounds  upon  which  the  exception  is 
predicated  in  Fowler  v.  Saks,  supra.  In- 
deed, authorities  might  be  multiplied  in 
support  of  the  proposition  that,  where  the 
work  is  inherently  dangerous  to  others,  the 
employer  is  under  an  obligation  to  see  that 
it  is  carefully  performed,  and  cannot  escape 
the  liability  by  the  employment  of  an  inde- 
pendent contractor.  In  the  following  cases, 
most  of  which  involved  damages  occasioned 
by  fires  set  out  by  contractors,  the  railroad 
company  or  employer  was  relieved  of  liabil- 
ity on  the  ground  that  the  negligence  was 
that  of  an  independent  contractor;  but,  so 
far  as  we  have  examined  the  cases,  in  none 
of  them  does  it  appear  that  the  contractor 
was  employed  for  the  purpose  of  setting  out 
fires  as  in  the  present  case;  the  fires  were 
either  set  out  to  facilitate  the  work  of  clear- 
ing the  land  or  right  of  way  or  for  some  in- 
cidental purpose,  and  escaped  through  the 
negligence  of  the  contractor  or  his  em- 
ployees :  Eaton  V.  European  &  N.  A.  R.  Co. 
59  Me.  520,  8  Am.  Rep.  430;  Callahan  v. 
Burlington  ft  M.  River  R.  Co.  23  Iowa,  562; 
Burbank  v.  Bethel  Steam  Mill  Co.  75  Me. 
373,  46  Am.  Rep.  400;  Woodhill  v.  Great 
Western  R.  Co.  4  U.  0.  O.  P.  449,  461; 
Carroll  v.  Plympton.  8  U.  C.  C.  P.  345; 
Ferguson  v.  Hubbell,  97  N.  Y.  507,  49  Am. 
Rep.  544;  Oillson  t.  North  Grey  R.  Co.  35 
U.  C.  Q.  B.  47B.  In  the  last-mentipned  ease 
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two  of  the  judges  dlaeented,  and  one  of  the 

que8U<nu  involved  vae  whether  tiiere  wu 
auch  an  interferenee  on  the  part  of  the  em- 
ployer aa  to  destroy  tiie  independoit  ehar- 
aeter  of  the  contract. 

The  ease  of  Wabash,  St  L.  ft  P.  R.  Co.  v. 
Farver,  111  Ind.  I9S,  60  Am.  Bep.  606,  12 
N.  E.  296,  is  apparently  opposed  to  this  doc- 
trine. There  the  railroad  company  was  en- 
gaged in  oonstructing  a  well  from  which  to 
supply  water  for  its  engines.  The  running 
water  interfered  with  the  work,  and  the  rail- 
road company  contracted  with  the  owner  of 
a  small,  portable,  steam  engine  to  pump  the 
aeonmulating  water  in  order  to  keep  it  ont 
of  the  way.  The  plaintiff  driving  on  the 
highway  was  injured  by  reason  of  his  horses* 
fright  at  the  engine.  It  was  held  that,  as 
the  railroad  conpany  had  no  control  over 
the  use  of  the  aigine,  it  was  not  liaUe. 
Upon  examination,  however,  it  will  be  found 
that  tiie  principles  upon  which  the  decision 
turned  are  not  in  eonfllot  with  the  doc- 
trine we  are  considering.  Here  was  an  in- 
dependent contract  to  do  something  which 
m^ht  be  said  to  be  a  part  of  the  operation 
of  the  railroad;  tmt  obviously  the  question 
whether  the  work  was  a  part  of  the  opera- 
tion of  the  road  was  unimportant,  for  the 
reason  that  &b  company  owed  no  particular 
duty  by  statute  or  common  law  to  the  pub- 
lic or  to  the  plaintiff.  The  woric  was  not 
dangerous,  nor  did  it  constitute  a  nuisance. 
In  the  opinion  it  was  said  that  the  use  of 
a  portable  steam  engine  for  the  purpose  of 
pumping  water  in  close  proximity  to  a  pub- 
lic highway  was  not  necessarily  a  nuisance 
if  the  engine  was  used  in  the  proper  man- 
ner. Injury  could  only  result  from  its  negli- 
gent use.  It  was  also  remarked  that  the 
work  was  not  of  a  character  which  imposed 
upon  the  employer  any  peculiar  obligation 
to  the  plaintiff  or  others  using  the  highway, 
and  that,  if  the  employer  had  been  under 
peculiar  obligations  to  the  person  injured, 
it  would  have  been  liable  for  a  breach  of 
that  duty,  r^ardless  of  tlie  relation  between 
the  employer  and  the  person  whose  Dili- 
gence caused  the  injury;  in  other  words, 
the  company  might  let  to  an  independent 
contractor  the  performance  of  work  in  con- 
nection with  the  operation  of  its  road  with- 
out necessarily  becoming  liable  to  third  per- 
sons for  the  negligence  of  the  contractor. 
It  is  only  where  the  company  owes  some 
duty  or  obligation  to  the  third  party, 
placed  upon  it  by  statute  or  arising  out  of 
the  peculiar  nature  of  the  work  itself,  which 
prevents  it  from  escaping  liability  by  an  in- 
dependent contract. 

The  general  rule  and  the  particular  ex- 
ception we  are  considering  were  well  stated 
by  Lord  Blackburn  in  Dalton  v.  Angus,  su- 
pra, in  the  following  language:  "Ever  since 
17  L.R-A.(N.S.) 


Quarman  v.  Burnett,  6  Meea.  ft  W.  4M,  it 
has  been  considered  settled  law  that  one 
employing  another  is  not  liable  for  bis  col- 
lateral ncigligence  unless  the  relation  of  mas- 
ter and  servant  existed  between  them.  So 
that  a  person  employing  a  contractor  to  do 
work  Is  not  liable  for  the  n^ligence  of  that 
contractor  or  his  servants.  On  the  other 
hand,  a  person  causing  something  to  be 
done,  the  doing  of  which  casts  on  him  a 
duty,  cannot  escap*,  from  the  responaibilily 
attaching  on  him  of  seeing  that  duty  per- 
formed by  delegating  it  to  a  contractor. 
He  may  bargain  with  the  contractor  that 
he  shall  perform  the  duty  and  stipulate  for 
an  indemnity  from  him  if  it  is  not  per- 
formed, but  he  cannot  thereby  relieve  him- 
self from  liability  to  those  injured  by  the 
failure  to  perform  it."  Let  it  be  conceded 
that  the  burning  of  the  fire  guard  was  a 
part  of  the  operation  of  the  railroad,  and 
the  conclusion  irresistibly  follows  that  the 
defense  of  an  independent  contract  is  of  no 
avail.  The  statute  placed  upon  the  com- 
pany an  additional  and  peculiar  obligation 
to  the  owner  of  property  injured  by  fire 
in  the  operation  of  its  road;  it  is  made 
liable,  not  only  for  all  damage  sustained, 
but  for  reasonable  attorneys'  fees  in  an  ac- 
tion brought  to  recover  tlierefor.  No  obli- 
gation to  pay  attorneys'  fees  rested  upon 
an  individual  through  whose  n^ligence 
damages  by  fire  should  result  to  the  prop- 
erty of  another;  and,  in  order  to  recover 
against  the  individual,  the  plaintiff  would 
be  obliged  to  prove  negligence,  while  the 
statute  provides  that,  where  the  action  is 
brought  against  the  company,  and  the  Are 
was  caused  by  the  operation  of  the  road, 
negligence  is  presumed  aa  soon  as  these 
facts  are  shown. 

We  find  no  difficulty  in  determining  that 
the  work  of  burning  the  fire  guard  was  a 
part  of  the  operation  of  the  road.  The  com- 
pany could  not,  therefore,  absolve  itself  from 
the  liability  by  letting  out  the  work  to  an 
independent  contractor,  for  the  reason  that 
it  owed  to  the  plaintiff  an  obligation  placed 
upon  it  by  the  law  to  r^pond  in  dami^ea 
for  all  injuries  by  fire  thus  caused ;  and  for 
the  further  reason  that  it  employed  a  dan- 
gerous agency,  which,  in  the  experience  of 
everyone,  required  that  precautions  be  taken 
to  prevent  damage  to  the  property  of  oth- 
ers. Thus,  a  second  duty  was  cast  upon  the 
railroad  company  not  to  cause  the  work  to 
be  done,  either  directly  by  its  eniployei>8  or 
indirectly  by  a  contractor,  without  seeing 
that  precautions  were  taken  to  prevent  the 
escape  of  fire  and  consequent  injury  to  the 
property  of  plaintiff.  Neither  of  these  ob- 
ligations or  duties  could  be  avoided  by  dele- 
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gmting  the  porfomuM  of  the  work  to  an- 
other. 

It  ft^lom  tiuit  the  jndgmant  most  be  af- 
firmed. 


PENNBTIiTAnA  BimtEBCI!  COURT. 
COMMONWEALTH  OF  PENNBYLTA^TIA 

T. 

FRANK  PASSE,  Appt. 

(220  Pa.  S71,  69  AO.  801.) 

Trial  —  degiee  of  crime  —  court. 

1.  In  the  absence  of  dispute  as  to  the 
facts  attending  a  homicide,  the  question 
whether  or  not  the  provocation  was  snflB- 
eient  to  laduee  the  orime  to  manslaughter 
im  for  the  eonrt. 


Com  ITote,  —  XUUng  or  tiamulHng  of  a 
relative  or  /Hand  of  defendant  iu  a 
mjptftofrt  protfoootfon  to  reduce  a 
Komielde  to  mantAamifitter, 

Tbin  note  deals  stmply  with  the  question 
whether  an  assault  upon  a  friend  or  relatiTo 
of  the  defendant  may  oonstitnte  a  pror ©ca- 
tion which,  if  the  other  necessary  condi- 
tions are  present,  will  operate  to  reduce  a 
homicide  to  manslaughter.  It  does  not  deal 
with  "cooling  time,"  and  other  elements 
esaentiiJ  to  manslaughter  as  distinguished 
from  the  higher  dwreea  of  homicide,  even 
though  those  elemenu  ware  involved  In  eases 
presenting  the  question  under  annotation. 

Bobtlns. 

Tba  authorities  seem  agreed  that  the  kill- 
ing or  assaulting  of  a  rdiative  will  amount 
to  a  BUfBcient  provoeation  to  reduce  the  kill- 
ing of  the  wnmgdoer  to  manslaughter,  pro- 
vided no  previous  wrongful  intent  on  his 
part  is  shown. 

Thus,  in  Collins  v.  United  States,  160  U.  8. 
62,  37  L.  ed.  998, 14  Sup.  Ct.  Rep.  9,  where 
defendant's  half  brother  had  been  assaulted 
by  deceased,  who  was  partially  drunk,  and  de- 
fendant, after  securing  his  pistol,  shot  the 
offender,  an  instruction  was  held  correct  to 
the  effect  that,  if  the  defendant,  in  a  moment 
of  passion  aroused  by  the  wrongful  treat- 
ment of  his  brother,  and  without  any  pre- 
vious preparation,  did  the  shooting,  the  of- 
fense would  be  maaslaughtci',  and  not  mur- 
der. 

And  In  SUtflT.Hom,  116  H.  O.  1097.  21 
8.  E.  694,  it  was  held  that  seeing  deoeased 
shoot  down  defendant's  brother,  or  seeing 
the  brother  and  deceased  a  few  moments 
after  deceased  had  shot  him,  amounted  to 
sufficieat  provocation  to  reduce  the  killing 
to  manslaughter. 

So,  it  was  held  in  Ouffee  v.  State,  8  Tex. 
App.  167,  that,  if  defendant's  brother  was 
shot  by  deceased  in  defendant's  presence, 
he  would  be  guilty  only  of  manslaughter  in 
killing  the  brother's  slayer,  if  he  had  no 
prior  unlawful  purpose. 

In  Young  v.  State,  41  Tex.  Crim.  Rep.  442, 
5S  S.  W.  331.  where  there  was  evidenoe  that 
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Homicide  —  manalaoghter 

tton. 

2.  The  killing  <A  a  motonnan  by  shoot- 
ing him  will  not  be  reduced  to  manslaugh- 
ter by  the  fact  that,  being  a  powerful  man, 
he  had  just  assaulted  a  smaller  man,  a 
friend  of  the  one  doing  the  shooting,  be- 
cause of  misunderstanding  as  to  payment  of 
fare,  if  the  assault  had  ceased,  mm  he  was 
retiring  fnan  the  combat. 

Instmctlon  —  deflnltlon  —  manslaugh- 
ter. 

8.  An  instruction  defining  "manalaugh- 
teat"  is  not  erroneous  in  stating  that  it  is 

necessary,  to  constitute  that  offense,  ttiat 
the  circumstances  should  take  away  every 
evidence  of  cod  depraviigr  of  heart  or  wan- 
ton omelty. 

(March  2,  1908.) 

defendant  and  Ids  brother  had  sought  to 
bring  about  a  simple  assault  on  decused, 

who,  during  the  trouble,  killed  the  brother, 
when  lie  himself  was  shot  hy  defendant,  the 
court  said:  "I^irthermore,  the  court  should 
have  charged  the  jury  that,  if  they  believed 
from  the  evidence  that  deceased  shot  appel- 
lant's brother,  and  that  appellant  had  pro- 
voked the  difficulty  without  the  apparent 
intention  of  killing  deceased,  and,  Mter  de- 
ceased had'  shot  appellant's  brother,  his 
mind  having  been  rendered  incapable  of  oool 
reflection,  he  thereupon  shot  and  killed  de** 
ceased,  either  before  deceased  retreated  or 
afterwards,  still  appellant,  under  this  state 
of  facts,  would  not  he  guilty  of  any  higher 
grade  of  offense  than  manslaughter.  In 
other  words,  if  appellant  sedts  a  diflJcuIty 
without  the  apparent  intention  of  killing, 
and  deceased  shot  his  brother,  and,  actuated 
that  cause  alone  and  sudden  passion  pro- 
duced thereby,  appellant  slays  deceased,  he 
would  not  be  guilty  of  any  grade  of  homi- 
cide above  manslaughter." 

So,  in  McLaurin  v.  State,  64  Miss.  529, 
1  So.  747,  where  defendant's  wife  attacked 
another  woman  with  her  fists,  and  was  then 
struck  by  such  woman  with  an  az  handle, 
and  it  appeared  that,  during  the  progress 
of  this  fight,  defendant  went  for  his  gun, 
and,  upon  returning  and  seeing  his  wife's 
face  covered  with  blood  and  the  other  wom- 
an retreating  down  the  road,  shot  her,  the 
court  said :  "The  judgment  which  assumed 
absolutely  that  this  was  murder  and  could 
be  nothing  else,  and  which  refused  to  per- 
mit the  jury  to  consider  whether  it  was 
murder  or  muislaughter,  was  erroneous. 
The  iffovoeation  was  adequate,  and  the  time 
whiCD  elapsed  between  it  and  the  killing 
was  so  brief  as  to  render  it  at  least  a  proper 
question  for  the  determination  of  the  jury, 
notwithstanding  the  previoits  threats  made 
by  appellant,  whether  in  the  commission  of 
the  act  he  was  impelled  by  the  heat  of  pas- 
sion occasioned  by  the  provocation,  or  hy 
previous  malice." 

In  Campbell  v.  Com.  86  Ky.  402,  21  Am. 
St.  Rep.  348,  11  S.  W.  290,  where  the  father 
of  deceased's  wife  had  gone  to  the  deceased's 
house  and  found  that  hit  daught^  and  her 
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APPEAL  by  defaidant  from  a  judgment 
of  the  Court  of  Oyer  and  Terminer  for 
Dauphin  County  eonvicting  bim  of  murder. 
Atflnned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Fox,  O.  O.  Wicker- 
sham,  and  John  R.  Geyer,  for  appellant: 

What  proTOcation  will  reduce  murder  to 
manslau^ter  T 

Stat  13  Richard  XL  (1389);  2  James 
L  (1604)  diap.  8;  Lambard,  205;  3  Coke, 
Inst.  p.  60;  Lambe'a  Caae,  1  Hale,  P.  C. 
450-484;  Moreiy's  Case,  Kelyng,  53;  Ste- 
phen, History  of  Grim.  Law,  Eng.  pp.  63,  98, 
§  215;  Com.  T.  Honeyman,  Addison  (Pa.) 
147;  Com.  T.  Bell,  Addison  (Pa.)  156;  1 
Am.  Dec  208;  Kelly,  Crim.  Law,  §  518; 
State  y.  Grugin,  147  Mo.  SO,  42  LJLA.  774, 
71  Am.  St.  Rep.  563,  47  S.  W.  1058;  18 
Chaa.  II.;  Fost.  C.  L.  pp.  292.  204,  314; 
Queen  t.  Tooley,  2  Ld.  Raym.  1206;  Case 
of  Manslaughter,  12  Coke,  87;  1  East.  P. 
C.  215,  202 ;  Reg.  v.  Mawgridge,  J.  Kelyng, 
110;  Mikell.  Cases  on  Crim.  Law,  613;  Boy- 
le's Case,  Cro.  Jac.  206;  Stanley's  Caae, 
J.  Kelyng.  88;  1  Hawk.  P.  C.  chap.  31,  §  34; 
Salisbuiy's  Case,  1  Plowd.  100;  1  Russell, 
Crimes,  616,  502;  Wharton,  Homicide,  2d 


children  had  been  turned  into  the  street, 
■and,  after  exchanging  some  words  with  the 
deceased,  hod  shot  him,  the  court  said : 
"The  jury  should  have  been  told,  as  a  mat- , 
ter  of  law.  that  the  father  had  the  right  to 
protect  the  person  of  hia  daughter  from 
great  bodily  hann,  even  against  the  aasautt 
Mid  battery  of  the  husband;  and,  further, 
tluit,  if  they  believed,  from  the  testimony, 
the  daughter  of  the  accused,  prior  to  the 
day  on  which  the  deceased  lost  his  life,  had 
been  assaulted  and  beaten  by  her  husband 
so  as  to  endanger  her  life,  or  he  had  in- 
flicted up<m  her  person  great  bodily  injury, 
and  that  the  accused  was  apprised  of  that 
fact;  and  if  they  furthu-  beliered  that  the 
assault  and  beating  of  the  wife  was  re- 
newed  on  the  night  ...  [of  the  homi- 
cide] and  that  be  was  informed  of  that 
fact, — the  accused  had  the  right  to  arm  him- 
self and  go  to  the  residence  of  the  deceased 
to  protect  his  daughter  from  the  pernonal 
violence  of  the  huaband;  and  if,  on  reaching 
the  place  of  trouble,  he  found  his  daughter 
and  her  children  expelled  from  their  home 
into  the  street  1^  the  deceased,  and.  sud- 
denly meeting  with  the  deceased,  in  sudden 
heat  and  passion  caused  by  the  beating  and 
ill-treatment  of  the  wife  from  the  appear- 
ances then  surrounding  them,  shot  the  de- 
ceased when  not  in  necessary  self-defense 
and  without  malice,  he  is  guilty  of  man- 
slaughter." 

So,  in  Maria  t.  State,  28  Tex.  698.  it  was 
held  that  the  court  should  have  instructed 
the  jury  that  the  whipping  of  the  child  of 
defendant  by  deceased  amounted  to  suffi- 
cient legal  provocation  to  reduce  the  kiUinc 
nf  such  person  from  murder  to  mnrislminh- 
ter,  if  in  fact,  in  consequence  of  the  whip-  j 
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ed.  445,  446;  Wharton,  Crim.  Law,  Sth 
ed.  §§  459.  460;  Reg.  v.  Fisher,  8  Car.  &  P. 
182iRcg.  V.  karriDgton,  10  Cox,  C.  C.  370: 
State  T.  Gut.  13  Minn.  341,  Gil.  315; 
Campbell  t.  Com.  88  Ky.  402,  21  Am.  St. 
Rep.  348,  11  fi.  W.  200;  2  Bishop,  Crim. 
I-aw,  'ic.  710;  McLaurin  v.  State,  64  Mim. 
529,  1  So.  747;  State  v.  Hill,  20  N.  C.  629 
(4  Dev.  &.  B.  L.  491),  34  Am.  Dec.  .196; 
Cannon  v.  State,  57  Miss.  147;  Collins  t. 
United  SUtes,  150  U.  S.  62,  37  L.  ed.  998. 
14  Sup.  Ot.  Rep.  9;  Com.  v.  Mosler,  4  Pa. 
264;  Lynch  v.  Com.  77  Pa.  205;  1  East, 
P.  C.  238,  280,  290;  4  BI.  Com.  192;  State 
V.  Roberts,  8  N.  C.  (1  Hawks)  351,  9  Am. 
Dec.  643;  Kilpatrick  v.  Com.  31  Fa.  198. 

What  is  the  measure  of  the  burden  placed 
upon  the  defendant  to  reduce  an  unlawful 
killing  to  manslaughter! 

Tiffany  v.  Com.  121  Pa.  166.  65  Am.  St. 
Rep.  776,  16  AtL  462;  Com.  t.  Frncci,  216 
Pa.  86,  64  Atl.  870. 

Messrs.  John  Fox  Weiss,  W.  H.  Mns- 
■er,  and  liOroy  J.  Wolfe,  for  appcllep: 

The  provocation  was  not  sufficient  to  le- 
dnoe  the  crime  to  manslaughter. 

Com.  T.  Drum,  68  Fa.  9. 

I  ping  of  her  child  by  deceased,  defendant  waM 
suddenly  so  enraged  as  to  be  incapable  of 
cool  reflection,  and,  while  so  enraged,  struck 
the  blow  of  which  deceased  died,  the  act 
being  attributable  to  such  sudden  passion, 
and  not  to  a  preconceived  design. 

And  in  Reg.  v.  Harrington.  10  Cox.  C.  C. 
370,  where  defendant  had  killed  his  daugh- 
ter's husband  after  having  seen  him  assault 
her,  although  not  in  such  a  manner  as  to 
endanger  her  life,  the  court  said  that  such 
circumstances  might  bo  a  ground  for  redu- 
cing the  killing  to  manslaughter;  and  that, 
if  it  became  necessary,  the  point  might  be 
reserved. 

But  such  acts  afford  no  ground  for  miti- 
gation where  the  killing  is  wantonly  done. 
Thus  is  Johnston's  Case,  5  Gratt.  660,  where 
brothers-in-law,  who  had  been  on  hostile 
terms  because  one,  after  the  death  of  the 
other's  sister,  had  married  defendant's 
daughter,  were  about  to  engage  in  a  fight, 
one  of  them,  having  assaulted  the  other,  it 
was  held  that  defendant  was  guilty  of  mur- 
der where  he  had  not  been  attacked,  but 
deliberately  killed  the  one  who  committed 
the  assault,  since  he  acted  merely  as  a  vol- 
unteer. 

In  Crockett  v.  Com.  100  Ky.  382,  38  S.  W. 
674,  where  it  appeared  that  defendant's 
brother  was  engaged  in  a  fight  with  the  de- 
ceased when  he  was  killed,  the  jury  were 
told  that  defendant  would  be  guilty  of  man- 
slaughter only  if  the  killing  was  in  sudden 
heat  and  passion  caused  by  some  provoca- 
tion reasonably  calculated  to  excite  his  pas- 
sion beyond  the  power  of  self-control  if  he 
had  no  previous  malice.  Nothing  was  said, 
however,  as  to  whetlier  or  not  an  assault  on. 
nr  conflict  with,  the  brothw^  would  amount 
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JUliclicUt  Ch.  J.,  delivered  the  opinioi) 
of  the  court: 

Briefly  stated,  the  substance  of  the  ease 
was  tbat  three  Italians  who  had  bees  drink- 
ing ibut  to  what  extent  they  were  alTected 
by  it  became  a  question  for  the  jury)  got 
into  an  altercation  attout  fares  with  the  con- 
(itictor  and  motorman  of  a  car.  A  fight  en- 
sued between  one  of  th^,  not  the  appel- 
lant, and  the  motorman,  in  which  the  lat- 
ter, alleged  to  be  much  the  larger  and  heav- 
ier man,  beat  the  other  severely.  He  then 
starttd  back  to  his  post  at  the  front  of  the 
ear  when  the  appellant  drew  a  revolver 
and  fired  five  shots,  stepping  forward  as  he 
ftred  each  shot.  Appellant  was  tried  and 
convicted  of  murder  of  the  first  degree. 

The  first  assignment  of  error  is  that  the 
court  refused  to  affiim  the  following  point: 
"If  the  jury  believe  that  tiie  deceased 'had 
just  made  an  attack  and  committed  a  violent 
assault  and  battery  upon  George  Paese.  who 
was  much  the  inferior  of  the  deceafle<1  in 
Rise  and  weight,  and  that  this  was  done  in 
the  presence  of  the  defendant,  who  was  the 
friend  and  ctHnpanion  of  George  Paese;  and 
th^  also  find  that  this  attadc  so  excited 
the  passion  of  the  defendant  as  to  destroy 

to  sufHcient  provocation  to  reduce  the  kill- 
ing to  manslaughter. 

In  State  v.  Neville,  SI  N.  C.  (fl  Jones, 
L. )  423,  it  was  held  that,  in  order  to  reduce 
the  killing  by  a  husband  of  one  who  had 
committed  a  crimiua)  assault  upon  his  wife 
to  manslaughter,  the  killing  must  have  oc- 
curred on  the  spot,  and  the  mere  bearing 
of  such  assault  subsequently,  by  however 
good  authority,  would  not  be  sufficient  to  re- 
duce the  degree  of  the  crime. 

So,  in  State  v.  Bone,  114  Iowa,  S37.  87 
K  W.  S07,  where  defendant  claimed  that, 
shortly  before  the  killing,  he  was  informed 
by  his  wife  of  a  criminal  assault  upon  her 
by  the  deceased,  an  instruction  that  this  in- 
formation would  not  be  a  sufiicient  provoca- 
tion to  reduce  the  homicide  to  manslaughter 
was  held  correct,  and  the  further  instruc- 
tion that  if.  after  having  had  time  to  re- 
flect nn  the  matter,  upon  seeing  the  offender, 
hp  followed  him  and  brought  on  a  fatal  con- 
flict out  of  resentment  for  the  supposed  in- 
jury to  his  wife,  he  would  be  guilty  of  mur- 
der in  the  second  de^ee  was  upheld. 

In  Lide  v.  Statp.  133  Ala.  43.  31  So.  953, 
also,  it  was  held  that  the  fact  that  the  de- 
fendant had  hee-n  told  by  his  wife,  three 
days  lM>fore  the  homicide,  that  deceased  had 
minmitted  a  criminal  assault  upon  her,  was 
not  snllicient  to  reduce  the  homicide  to  man- 
slaughter; but  this  was  upon  the  ground 
that  the  defendant  had  sufficient  cooling 
time,  and  not  upon  the  ground  of  the  in- 
sufliciencj  of  the  provocation. 

Friends. 

There  is  apparently  little  authority  upon 
the  question  whether  the  killing:  or  assault-  ' 
hie  of  a  friend  will  constitute  sufficient  I 
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all  self-control,  and  that,  in  this  condition 
of  ungovernable  rage  and  without  sufficient 
cooling  time,  be  shot  and  killed  the  person 
so  attacking,— the  grade  of  the  homicide  is 
clearly  but  manslaughter."  Before  taking 
up  tlM  exact  question  raised  by  this  point^ 
it  may  be  well  to  dispose  of  two  smaller 
matters  that  were  claimed  at  the  argument 
to  be  in  the  case.  It  was  claimed  that  the 
deceased  kicked  the  appellant  in  the  stom- 
ach as  he  passed  him  just  before  the  shoot- 
ing. The  jury  found  there  was  no  such 
kicking.  It  was  further  claimed  that  the 
disparity  in  size  and  apparent  strength  of 
the  two  men  in  the  fight  might  make  the 
appellant  justly  apprehensive  for  the  life 
or  grievous  injuiy  of  his  friend,  and  he 
might  therefore  intervene  to  prevent  a  fel- 
ony. But  the  evidence  is  practically  undit- 
puted  that  the  light  was  over  and  the  de- 
ceased was  retiring  from  the  scene  when 
the  appellant  drew  his  revolver.  The  single 
question,  therefore,  remains  whether,  con- 
ceding the  heating  to  have  been  such  as,  if 
inflicted  upon  the  appellant  himself,  would 
have  permitted  the  jury  to  reduce  the  kill- 
ing to  manslaughter,  it  can  have  tbat  effect 
when  made  upon  another  merely  a  friend. 

provocation  to  reduce  a  homicide  to  man- 
slaughter. Most  of  the  cases  touching  upon 
this  question  are  dealt  with  in  Con.  v. 
Paebb.  The  question  apparently  is  not  en- 
tirely settled.  It  would  seem  that  cases  of 
strong  attachment  and  friendship  might  he 
shown  which  would  present  a  much  stron- 
ger ground  for  mitigation  that  the  mere  sta- 
tus of  relationship  where  little  in  common 
exists  between  the  parties.  Upon  such  facts 
appearing,  it  might  well  be  argued  tibat  the 
killing  or  assaulting  of  such  friend  should 
afford  suffleirat  provocation  to  reduce  the 
homicide  to  manslaughter. 

But  two  cases  in  addition  to  those  dealt 
with  in  Com.  v.  Pause  have  been  disclosed 
which  bear  in  any  way  upon  the  question. 
In  Moffatt  V.  State.  35  Tex.  Crim.  Rep.  257, 
33  S.  W.  344,  it  was  held  that  defendant 
would  be  guilty  only  of  manslaughter  if  he 
participated  with  a  friend,  who  kilted  de- 
ceased in  a  sudden  passion  produced  an 
assault  upon  him  by  the  deceased. 

And  in  Com.  v.  Honeyman,  Addison  (Pa.) 
147,  where  deceased  struck  at  one  who  was 
dancing  in  company  with  defendant,  and 
that  one  then  left  the  house,  when  defend- 
ant knocked  deceased  down  and  killed  him, 
he  was  held  guilty  nf  murder.  The  court 
said:  "Suddenly  interfering  in  favor  of  a 
friend  engaged  in  combat  with  another,  and 
killing  the  other  in  defen^^e  of  this  friend, 
has  been  held  hut  manslaughter.  This  must 
be  on  the  supposition  of  passion  excited  by 
the  danger  of  the  person  in  whose  favor  the 
killer  interferes  in  the  quarrel."  Tlie  cases 
referred  to  by  the  oowt  here  are  those  of 
Cane  of  Msiislaughter  anil  Hiigf^tt's  Case, 
which  are  dealt  with  by  the  court  in  Coir. 
V.  PaeSB.  Digitized  by  Google 
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To  nduoe  an  Intentioiial  blow,  stroko,  or 
wounding  niulting  in  death  to-  voluntary 
manilaughter,  there  must  he  snffioient  cause 
of  provocation  and  a  state  of  rage  or  pauion 
without  time  to  oool,  placing  ihe  prisoner 
beyond  the  control  of  bis  reason,  and  sud- 
denly impelling  him  to  tiie  deed.  If  any 
of  these  be  wantingr-if  there  be  provoca- 
tiou  without  passitm,  or  passion  without  a 
sufficient  cause  of  provocation,  or  there  be 
time  to  cool,  and  reason  has  resumed  its 
Bway,  the  killing  will  be  murder.  Com.  v. 
Drum,  68  Pa.  9  (17).  What  is  sufficient 
provocation  for  tiiis  paipose  has  not  been 
exactly  defined,  and  is  probably  incapable 
of  ttcaot  definition,  for  it  must  vary  with 
tite  n^iad  shifting  eireumstances  of  men's 
temper  and  quarrels.  It  is  a  conceBsion  to 
the  infirmity  <d  human  nature,  not  an  ex- 
cuse for  undue  or  abnormal  irascibility,  and 
therefore  to  be  considered  in  view  of  all 
eireumstances.  It  is  usually  said  that  the 
sufficienqy  of  the  provocation  is  for  the 
court;  and  su^  is  the  general  rule;  but  it 
must  not  be  taken  too  broadly,  but  applied 
to  cases  where  the  facts  are  undisputed  or 
dearly  established.  Thus,  for  example,  in  a 
ease  put  by  Sir  Matthew  Hale  <1  Hale,  P.  C. 
4S6),  and  much  cited  by  writers  on  the  sub- 
ject of  provocation:  "If  A  be  passing  on 
the  street,  and  B,  meeting  him  (there  being 
convenient  distance  between  A  and  the  wall), 
takes  the  wall  of  A,  and  thereupon  A  kills 
him,  this  is  murder;  but.  If  B  bad  jostled 
A,  tills  jostling  had  been  a  provocation,  and 
would  have  made  it  manslaughter."  But 
even  of  this  ease,  assuming  the  question  of 
Buffieienoy  to  be  for  the'  oourt>  Russell  says 
it  "probably  supposes  eonsiderable  violence 
and  insult  In  the  jostUng."  1  Sussell, 
Crimes,  714.  In  l^e'a  time,  when  the 
streets  even  of  London  were  rarely  paved, 
*^  take  the  wall"  of  another  meant  prac- 
tically to  force  the  otiier  Into  the  middle  of 
ttw  street  with  Its  attendant  inconvenlenoes, 
dirt,  etc,  and  perhaps  danger  from  vehicles 
and  horses.  Hence  to  "take  the  wall"  of  a 
woman  or  a  man  of  superior  rank  was  a 
serious  Insult,  likely.  In  the  d^  when  all 
gentlemen  hshitually  went  armed,  to  be 
promptly  followed  by  tite  invitation  to 
"draw."  The  view  of  it  as  an  insult  has 
its  survival  to  the  present  day  In  the  ean- 
ons  of  politeness  In  passing  a  lady  on  the 
street,  and  there  were  in  my  younger  days, 
and  perhaps  even  yet,  circumstances  and 
parts  of  the  country  where  the  discourtesy  of 
taking  the  wall  of  a  lady  would  provoke  re- 
sentment and  perhaps  a  breadi  of  the  peace 
from  her  escort.  In  the  case  put  by  Hale 
there  might,  as  indicated  by  the  comment  of 
Russell,  be  considerable  discrepancy  and 
doubt  upon  the  evidence  as  to  the  exact 
fncts  of  the  jostling,  and  these,  of  coune, 
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would  have  to  be  passed  upon  by  the  jury 
necessarily  involving  their  sufficiency  as 
provocation.  While,  theref<He,  the  suffieieaey 
of  the  provocation  is  in  general  for  the  court, 
it  may  in  some  oases  be  so  combined  with 
questions  of  fact  as  to  be  lor  the  jury.  In  the 
present  case  there  being  no  disputed  facts, 
the  appellant's  own  point  stating  them  as  he 
claimed  them  to  be,  the  learned  judge  was 
right  in  ruling  npon  them  as  a  matter  of 
law. 

The  next  question  Is  whether  hia  ruling 
was  correct  Though  the  sufficient  of  the 
provocation  has  not  been  exacts  defined, 
there  are  some  points  in  regard  to  it  whid 
are  well  settled.  Thus,  no  words  or  mere 
gestures,  however  false,  foul,  or  insulting, 
will  free  a  party  killing  fran  the  guilt  of 
murder.  Russell,  Crimes,  714.  Nor  will 
slight  -  or  Wvial  injuries,  though  they 
amount  In  law  to  an  assault,  nor  in  ajl  cases 
even  a  blow.  Russell,  Crimes,  71ff.  Chief 
Justice  Agnew,  In  Cmn.  v.  Drum,  supra, 
classes  the  two  offenses  together,  and  says: 
"Insulting  or  scandalous  words  are  not  suffi- 
cient cause  of  provocatim;  nor  are  actual 
indignities  to  the  person  of  a  light  and 
trivial  kind."  But  in  the  case  before  Um 
the  alleged  provocation  was  the  threat  of 
serious  injury,  and  the  weapon  used  in  the 
killing  was  a  knife,  and  in  the  aentenee 
quoted  he  was  not  dealing  with  detalla  whidi 
the  case  did  not  call  for,  but  merely  rounding 
out,  for  the  information  of  the  jury,  hia  gen- 
eral diseumion  of  the  subject  He  oertainly 
did  not  meui  to  depart  frcai  the  aeeqited 
law,  which  Is  thus  stated  by  Fostor:  '^ords 
of  reproach,  how  grievous  soever^  are  not  a 
provocation  sufficient  to  Awe  the  party  killing 
from  the  guilt  of  murder.  Nor  are  indecmt 
provoking  actions  or  gestures  exinesslve  of 
contempt  or  reproach,  without  an  assault 
upon  1^  person.  Tbi»  rule  will,  I  con- 
ceive, govern  erciy  ease  where  the  party 
killing  upon  such  provocatitni  maketii  use  of 
a  deadly  weapon,  or  otherwise  maalfeateth  an 
intention  to  kill,  or  to  do  some  great  bodily 
harm.  But,  if  he  had  given  the  other  a  box 
on  the  dfcr,  or  bad  struck  him  with  a  stidk 
or  other  weapon  not  likely  to  kill,  and  had 
unluckily  and  against  his  Intmtion  killed. 
It  had  been  but  muislaughter.  The  differ- 
ence between  the  cases  is  plainly  this:  In 
the  former  the  moHtia,  the  wicked,  ^ndie- 
tive  disposition  already  mentioiwd,  evident- 
Ij  appeareth;  in  the  latter  it  is  as  evidentiy 
wanting.  The  party,  in  the  first  transport  <A 
his  paulon,  intended  to  chastise  for  a  pleee 
of  Insolence  which  few  spirits  can  bear,  tn 
this  case  the  benignity  <rf  the  law  Interpoa- 
eth  in  favor  of  human  frailty;  In  the  otiier, 
its  justice  legardeth  and  pnnisheth  the  ap- 
|)arent  malignity  of  the  heart"  fost  C.  L. 
chap.  6,  p.  200,  of  Homidde. 
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On  the  other  hand,  certain  eireumatancM 
have  been  held  to  be  sufficient  provocation. 
Thua,  in  general,  serious  injury  immediate- 
ly inflicted  or  threatened  to  wife  (or  hus- 
band ) ,  child,  or  servant  will,  on  account  of 
the  relationship  of  the  parties,  reduce  the 
killing  to  manslaughter  in  similar  cases  as 
if  the  injury  had  been  to  self.  The  appellant 
claims  that  the  same  rule  should  be  held  in 
the  case  of  a  more  distant  relation,  and 
even  of  a  friend  or  companion;  and  his  coun- 
sel have  presented  a  brief  of  unusual  learn- 
ing and  diligence  on  fJiis  point.  The  fullest 
discussion  to  be  found  is  in  Com.  v.  Bell, 
Addison  (Pa.)  16G,  tried  in  1793,  where 
Judge  Addison,  after  the  manner  of  the 
time,  delivered  an  elaborate  charge,  discuss- 
ing the  law  in  detail  and  referring  to  cases. 
In  the  course  of  it  he  says:  An  attack  on 
the  person  and  safety  of  a  friend  is  a  prov- 
ocation sufficient  to  extenuate  to  man- 
slaughter a  sudden  killing  in  the  peril 
and  defense  of  this  friend."  This  was  said 
obiter,  as  there  was  nothing  in  the  case  to 
which  it  could  apply;  but  the  same  view  has 
been  stated  from  time  to  time  by  writers 
of  considerable  standing.  Three  cases  are 
constantly  cited  and  reiterated  as  authority 
for  the  doctrine:  Case  of  Manslaughter, 
IS  0(^,  87;  Huggctt's  Case,  Hale,  P.  C. 
486,  s.  c.  J.  Kelyng,  89;  and  Queen  v. 
Tooley,  2  Ld.  Raym.  1296.  Critically  ex- 
amined, they  afford  the  doctrine  very  doubt- 
ful support.  Case  of  Manslaughter,  supra, 
is  reported  in  six  lines,  thus:  "Divers  men 
playing  at  bowls,  .  .  .  two  of  them  fell 
out  and  quarreled,  the  one  with  another, 
and  the  third  man,  who  bad  not  any  quarrel, 
in  revenge  of  his  friend,  struck  the  other 
with  a  bowl,  of  which  blow  be  died.  This 
was  held  manslaughter  for  this:  That  it 
happened  upon  a  sudden  motion  in  revenge  of 
his  friend."  The  absence  of  report  as  to 
the  circumstances  and  extent  of  the  quar- 
rel, the  fact  that  the  fatal  blow  was  struck 
with  an  instrument  not  usually  classed  as 
a  deadly  weapon,  etc.,  make  this  case  of  un- 
certain applicability,  and  yet  it  is  perhaps 
the  strongest  authority  for  the  point  it 
appears  to  decide.  Huggett's  Case  is  still 
more  uncertain  as  to  the  facts.  Hale  says 
a  press  master  with  an  assistant  undertook 
to  press  a  man  for  the  Army,  and,  a  stranger 
interfering,  a  quarrel  took  place  in  which  the 
stranger  killed  the  assistant,  and  it  was  held 
manslaughter  only.  Kelyng,  in  a  fuller  re- 
port, apparently  based  on  the  record  of  a 
special  verdict,  says  the  assumed  press  mas- 
ter and  his  assistant  acted  without  warrant, 
and,  on  the  stranger  interfering  and  re- 
quiring to  see  the  warrant,  they  were  shown 
a  paper  whioh  they  declared  to  be  no  warrant, 
and  drew  their  swords  and  a  fight  ensued, 
in  which  the  pretended  presa  master  was 
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killed.  The  judges  divided  eight  against  four, 
holding  it  to  be  manslaughter  only.  Queen 
V.  Tooley,  supra,  was  an  arrest  of  a  woman 
on  suspicion  of  a  misdemeanor,  by  a  con- 
stable not  in  his  own  parish  and  without  a 
warrant.  The  prisoners  assaulted  the  con- 
stable for  the  purpose  of  rescue,  but,  on  be- 
ing shown  his  staff,  desisted,  and  the  woman 
was  taken  to  the  roundhouse.  Shortly 
after,  the  prisoners  again  drew  their 
swords  and  assaulted  the  unstable,  and,  on 
one  Dent  coming  to  his  aid,  one  of  the  pris- 
oners  killed  Dent  It  was  held  by  seven 
judges  against  Ave  that  it  was  manslaugh- 
ter only.  Both  Huggett's  and  Tooley's  Case 
involved  the  elements  of  personal  liberty 
in  the  right  to  resist  an  illegal  arrest,  and 
are  discussed  by  Russell  and  by  Wharton 
under  that  head.  3  Russell,  Crimes,  §  3,  p. 
732;  Wharton,  Homicide,  chap.  8,  g  295. 
Both  were  decided  by  a  divided  court,  and 
are  severely  ccHnmented  on  by  Foster,  who 
says  they  have  "carried  the  law  in  favor  of 
private  persons  officiously  intwposii^  far- 
ther than  sound  reason  founded  in  the  prin- 
oiples  of  true  policy  will  warrant,"  and  "the 
doctrine  advanced  in  it  utterly  inconsistent 
with  tliie  known  rules  of  law  touching  a  sud- 
den provocation  in  the  case  of  homicide." 
Crown  Law,  Homicide,  §§  10  et  seq,  p.  812. 
Mr.  Wharton  says:  "By  this  high  author- 
ity, TooIcQr's  Case  was  greatly  shaken, 
and  it  may  now  be  considered  as  entirely 
overruled."  Homicide,  $  296.  And  that  it 
had  been  overruled  was  flatly  said  by  Alder- 
son,  J.,  in  Rex  v.  Warner,  1  Moody,  C.  C 
380,  and  by  Pollock,  C.  B..  in  Reg.  v.  Davis, 
Leigh  k  C.  C.  C.  64.  On  this  very  insuffi- 
cient foundation,  the  commentators  have 
gone  on  reiterating  the  same  doctrine;  but 
the  most  diligent  search  through  Hale,  Haw- 
kins, East,  Flowden,  Russell,  and  Wharton 
fails  to  discover  any  real  adjudication  to 
support  it,  or  any  other  decision  than  the 
three  already  discussed  that  can  be  said  to 
really  bear  upon  it. 

The  American  reports  furnish  but  one  ad- 
ditional ease,  and  that  so  elearly  against 
all  the  preeedenU  as  to  be  of  no  authority. 
Moore  t.  State,  26  Tex.  App.  322,  9  S.  W. 
SIO,  was  a  ease  of  an  affray  at  a  saloon  with 
s<Hna  drunken  negroes.  Deceased,  one  of 
the  negroes,  got  into  an  altercation,  and, 
when  one  apparently  his  friend  attempted  to 
persuade  him  to  go  home,  he  went  out  to  hie 
horse  and  got  his  gun,  wamii^  the  others 
not  to  approach.  While  sitting  on  bis 
horse  with  the  gun  ^ing  across  his  lap,  one 
McAdoo  attonpted  to  take  the  gnn,  and  In 
tlie  stnif^le  it  was  discharged  and  McAdoo 
killed.  The  others  then  fired  on  deceased 
and  killed  him.  This  was  held  to  be  man- 
slaughter ;  but,  as  the  deceased  was  acting  on 
the  defensive  and  in  no  way  tlurtartauMa 
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at  the  time  the  gun  was  discharged,  this 
ruling  cannot  be  Bustained,  eyen  under  the 
old  English  authorities,  unless  the  affray  be 
held  to  have  continued  as  one  transaction 
until  the  killing  of  deceased, — a  view  that 
the  report  perhaps  permits,  but  does  not 
clearly  sustain.  In'  State  t.  Gut,  13  Minn. 
341,  Gil.  315,  the  defendant,  indicted  as  one 
of  a  lynching  party  who  killed  an  Indian 
while  in  jail,  sought  to  justify  on  the  ground 
that  the  Indian  had  killed  his  friend,  but 
was  held  guilty  of  murder;  the  court  say- 
ing: "Had  the  defendant  been  present  when 
his  friend  was  killed,  and,  under  the  ex- 
citement of  the  moment  and  in  the  heat  of 
passion,  taken  the  life  of  the  slayer,  it 
might,  perhaps,  be  different."  In  Reese  v. 
SUte,  90  Ala.  624,  8  So.  818,  the  defense 
was  that  the  deceased  had  killed  the  de- 
fendant's cousin  an  hour  before;  but  the 
court  said  that  "did  not  tend  in  the  slightest 
degree  to  mitigate  the  offense,"  and  a  verdict 
of  murder  in  the  first  degree  was  sustained. 
These  are  all  the  additional  cases  that  the 
editors  of  the  American  &.  English  Encyclo- 
pedia of  Law  have  been  able  to  present.  21 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  126. 

Courts  do  not  sanction  the  increase  of  ex- 
cuses for  taking  life,  already  too  numerous, 
except  under  compulsion  of  weighty  author- 
ity.  Such  authority  has  not  been  found  in 
favor  of  the  doctrine  that  a  mere  bystander 
may  interfere  to  the  extent  of  killing  with  a 
dmdly  weapon  in  a  stranger's  quarrel,  with- 
out being  guilty  of  more  than  manslaugh- 
ter. On  the  contrary,  the  fact  that  the  an- 
nual thousands  of  homicides  of  the  United 
States  have  produced  no  case  in  its  favor 
is  strongly  persuasive  that  the  doctrine,  be- 
yond the  recognized  cases  of  husband  and 
wife,  parent  and  child,  or  master  and  ser- 
vant, has  no  proper  place  in  American  ju- 
risprudence. For  the  protection  of  the  weak 
and  unfortunate  and  the  assertion  of  the 
duties  of  himianity,  reliance  must  be  had  on 
the  ancient  and  settled  right  to  interfere  to 
prevent  a  felony,  with  its  well-guarded  limi- 
tations that  the  injury  to  be  prevented  must 
be  serious,  must  be  imminent  and  not  past, 
the  quarrel  in  actual  progress,  and  the  ne- 
cessity for  the  use  of  a  deadly  weapon  clear 
of  doubt.  Hale,  P.  C.  484;  Kilpatrick  v. 
Tom.  31  Pa.  198.  Cases  of  killing  without 
the  use  of  a  deadly  weapon,  and  apparently 
lacking  the  element  of  presumed  intent  to 
kill,  will  be  governed  by  the  passage  from 
Foster  already  cited. 

The  second  assignment  of  error  Is  to  the 
portion  of  the  charge  defining  "manslaugh- 
ter," in  which  it  'was  said:  "Voluntary 
manslaughter  is  never  attended  by  legal 
malice  or  depravity  of  heart,  that  condition 
or  frame  of  mind,  before  spoken  of,  exhibit- 
ing wickrdne»s  of  dispositioit,  recklessnou 
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of  consequences,  or  cruelty.  Being  some- 
times a  wilful  act,  as  the  term  'voluntary' 
denotes,  it  is  necessary  that  the  circun- 
stanoes  should  take  away  every  evidence  of 
cool  depravity  of  heart  or  wantm  cruelty." 
As  stated  1^  the  learned  judge  below  in  re- 
fusing a  new  trial:  "It  is  contended  that  the 
vice  in  this  definition  of  voluntary  man- 
slaughter is  contained  in  the  statement  that 
'it  is  necessary  that  the  circumatanees 
should  take  away  every  evidence  of  cruel 
depravity  of  heart  or  wanton  cnielt?^;*  and 
that  this  stat^nent  of  the  law  puts  too  great 
a  burden  upon  the  defendant."  That  portion 
of  the  charge  is  exactly  in  the  language  of 
Agnew,  J.,  in  Com.  v.  Drum,  58  Pa.  9. 
That  charge,  as  is  well  known,  was  prepared 
by  Judge  Agnew  with  great  care,  and,  be- 
fore delivery,  was  submitted  to  the  careful 
review  of  Chief  Justice  Thompson  and  other 
justices  of  this  court.  Though  its  language 
in  places  partakes  of  the  sentimental  i^-Ie 
of  the  older  books,  it  was  based  largely  on 
Russell  on  Crimes,  the  most  autJioritatiTS 
modem  book  on  criminal  law,  and  fta  sub- 
atantial  accuracy  has  never  been  challenged. 
Oa  the  contrary,  it  was  intended  as  a  prece- 
dent and  guide  in  simitar  cases,  and  as  such 
has  been  frequently  approved  by  this  court 
The  very  passage  now  complained  of  was 
quoted  to  the  jury  by  Starrett,  J.,  when 
presiding  in  the  oyer  and  terminer  of  AUe. 
gheny,  and  was  affirmed  by  this  court. 
Lynch  v.  Com.  77  Pa.  205.  It  is  too  late 
now  to  subject  it  to  mere  verbal  criticism. 

The  judgment  is  affirmed,  and  the  record 
remitted  to  the  court  below  for  the  purpose 
of  execution. 


WASHHrOTON  SUPBBBCK  COVBX. 
STATE  OF  WASHINGTON,  Appt, 

T.  •  - 

ELIZABBTH  FENN. 

(47  WmK  Ml.  92  Pae.  417.) 

Bigamy  —  marriage  —  Talldl^  —  viola- 
tion of  statutes. 

A  marriage  by  one  of  the  parUes  to  a  di- 
vorce proceeding  within  the  time  prohibitpd 
hy  statute,  which  the  statute  expressly  de- 
i^larea  shall  be  void  whether  contracted 
tvithin  or  without  the  state,  is  not  void 


Case  Note.  —  Iaiuj  governing  falfdtty  of 
marriage. 

The  earlier  cases  on  this  subject  are  pre- 
'lented  in  the  note  to  Hills  v.  State,  S7 
Tj.R.A.  165,  which  is  supplemented  by  a  case 
lote  to Oabisso's  Succession,  11  L.rJ..{N.S.) 
1082.  In  addition  to  the  cases  cited  in  those 
lotes  attention  is  called  to  the  ease  nf  Re 
Chace,  26  R.  I.  851,  69^R.A.  4A3,  68  Atl. 
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if  contoraetcd  in  a  foreign  country,  by  whose 
laws  it  is  valid,  after  the  party  has  ac- 
quired a  domieil  there;  but  it  is  invalid 
if  the  parties  went  to  the  foreign  country 
for  'tiie  purpose  of  evading  the  local  law 
and  with  the  expectation  of  returning  to 
their  former  home. 


(November  16,  1907.) 

APPEAL  by  the  State  from  a  judgment 
of  the  Superior  Court  for  Pierce  County 
sustaining  a  demurrer  to  an  infoimation 
charging  defoidant  with  bigamy.  Se- 
vereed. 

The  facts  are  stated  in  the  opinion. 
IfessTs.  H.  G.  Rowland,  Bobert  M. 
Davis,  and  H.  O.  Fltcli  for  the  State. 


Messrs.  Edward  E.  Cnshman  and  Dan> 
lei  liandon  for  respondent. 

Rndkin,  J.,  delivered  the  opinion  of  the 

court: 

An  information  was  filed  against  the  de- 
fendant in  the  court  below  accusing  her  of 
the  crime  of  bigamy.  A  demurrer  to  the 
information  was  sustained,  and,  the  state 
refusing  to  plead  further,  judgment  of  dis- 
missal was  entered,  from  which  the  present 
appeal  is  prosecuted. 

The  information  is  in  the  usual  form  in 
such  cases,  and  charges  a  crime,  unless  it 
contains  matter  which,  if  true,  would  con- 
stitute a  defense  to  the  action.  The  matter 
set  forth  in  the  information  and  relied  on 
SB  a  defense  ii  this:    The  respondent  was 


978,  holding  that  the  marriage  of  a  ward, 
solemnized  in  a  sister  state  by  the  law  of 
which  it  is  valid,  is  not  void  because  no  li- 
cense was  procured  with  the  consent  of  the 
guardian  aa  required  by  the  law  of  the 
ward's  domieil  (which  was  also  the  forum), 
nor  because  the  law  of  the  domieil  and  fo- 
rum renders  void  all  his  contracts.  The 
court  said  that,  even  if  the  failure  to  pro- 
ear«  a  license  would  have  rendered  the  mar- 
riage void  if  solemnized  in  Rhode  Island 
(Ie«  domicilii  et  fori),  it  was  nevertheless 
not  so  subversive  of  good  morals,  or  so 
threatening  to  the  fabric  of  society  as  to 
fall  within  the  exception  to  the  general  rule 
that  a  marriage  valid  where  celebrated  is 
valid  everywhere.  While  both  parties  in 
that  case  were  domiciled  in  Rhode  Island, 
and  the  marriage  was  celebrated  in  Massa- 
chusetts, the  court  states  tha^  for  aught 
that  appears,  the  parties  entered  into  the 
contract  of  marriage  in  the  most  perfect 
good  faith  and  without  any  intention  of 
evading  the  law  of  Rhode  Island. 

In  Sturgis  v.  Sturgis  (Or.)  16  L.R.A.  (N.S.) 
1034,  03  Pac.  696,  a  marriage  celebrated  in 
Washington,  and  valid  by  the  law  of  that 
state,  was  held  valid  in  Oregon,  though  the 
parties  were  domiciled  in  the  latter  state 
and  resorted  to  Washington  to  celebrate  the 
marriage  in  order  to  avoid  the  requirement 
of  the  law  of  Oregon  as  to  the  consent  of 
the  guardian  of  one  of  the  parties,  who  was 
an  infant.  The  decision  appears  to  be  re- 
ferred to  the  general  principle  that  a  mar- 
riage valid  where  celebrated  is  valid  every- 
where; but  the  necessi^  of  invoking  that 
principle  is  not  apparent  as  the  question  in 
the  case  was  as  to  the  validity  of  the  mar- 
riage, and  it  seems  to  be  assumed  that  the 
marriage  would  not  have  been  void,  even  if 
it  had  been  celebrated  in  Oregon  without 
the  guardian's  consent. 

In  the  nature  of  the  case,  the  question 
whether  a  law  of  the  domieil  and  forum  on 
the  subject  of  marriage  is  expressive  of  such 
a  public  policy  as  will  induce  the  courts  of 
that  jurisdiction  to  refuse  to  recognize  a 
foreign  marriage  contrary  to  its  terms,  even 
though  valid  by  the  law  of  the  place  where 
celebrated,  depends  upon  the  nature  and 
17LJELA.(N.a)  '  61 


purpose  of  the  local  law,  and  to  some  ex- 
tent upon  the  local  conditions,  and  is  pecul- 
iarly a  question  which  the  courts  of  each 
state  must  answer  for  themselves.  By  re- 
ferring to  the  note  in  67  L.R.A.  169,  it  will 
be  observed  that  there  is  a  conflict  of  au- 
thority upon  the  question  whether  the  courts 
of  a  state  which  has  enacted  a  statute  pro- 
hibiting the  remarriage,  during  the  life  of 
the  former  spouse  or  a  shorter  period,  of  a 
person  for  whose  misconduct  a  divoroe  has 
been  granted,  will  recognize  as  valid  the 
remarriage  of  such  a  person,  occurring  out 
of  the  state  while  he  was  still  domiciled 
within  the  state.  It  will  be  noted  that  Lan- 
ham  V.  Lanham,  post,  804,  distinguishes  in 
this  respect  a  statute  which,  by  way  of  pen- 
alty or  punishment,  prohibits  the  remar- 
riages of  the  guilty  party  from  a  statute 
which  imposes  a  restriction  upon  tibe  mar- 
riage of  both  parties,  whether  innocent  or 
guilty,  regarding  the  latter  as  expressive  of 
a  public  policy  which  should  induce  the 
courts  of  the  forum  to  refuse  to  recognize 
the  foreign  marriage.  A  similar  distinc- 
tion was  made  in  McLennan  v.  McLennan, 
31  Or.  480,  38  L.R.A  863.  66  Am.  St.  Rep. 
835,  60  Pae.  802  (cited  in  the  note  In  57 
L.R.A.  1S6).  As  applied  to  a  case  where,  aa 
in  State  v.  Penn,  the  remarriage  was  cele- 
brated, contrary  to  the  provisions  of  the 
statute,  before  the  expiration  of  the  time  for 
appeal  from  the  decree  of  divorce,  there 
would  seem  to  be  an  additional  reason  for 
holding  the  statute  applicable  to  a  foreign 
marriage  between  parties  domiciled  at  the 
forum,  since  the  decree,  even  if  technically 
a  final  one,  might  very  properly  be  regarded, 
in  applying  the  principles  of  comity,  not 
fillip  to  have  dissolved  the  marriage  relation 
until  the  expiration  of  the  time  for  the  ap- 
peal. 

The  decision  in  Kresh  Kresh,  68  Misc. 
461,  111  N.  Y.  Supp.  437,  was  merely  to  the 
effect  that  proof  of  the  festivities  usually 
attendant  upon  a  "ritual"  marriage  in  a  for- 
rifpi  country  was  not  sufficient  to  establish 
the  marriage  in  the  absence  of  proof  of  a 
compliance  with  the  statutory  requirements, 
wliere  it  appeared  tliat  the  woman  sulwe- 
quently,  in  the  courts  of  the  foreign  couu- 
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made  in  favor  of  the  Uw  of  the  dnmlcil  of 
the  parties.  But  a  statute  declaring  mar- 
riages Tojd,  regardless  of  where  contracted, 
and  regardless  of  the  domicil  of  the  parties, 
would  be  an  ancnnaly,  and  so  far  reaching 
in  its  oonsequcDces  that  a  court  would  feel 
oonstrained  to  limit  its  operation,  if  any 
other  construction  were  permissible. 

We  an  satisfied  that  the  prohibition  in 
question  was  directed  solely  against  mar- 
riages within  the  state,  or  by  persons  domi- 
ciled within  the  state,  but  contracted  in  other 
states  for  the  purpose  of  evading  our  laws ; 
and  that  no  other  persons  or  marriages  are 
included  or  contemplated.  Within  the  above 
rule,  the  information  before  us  does  not 
contain  matter  which  constitutes  a  defense, 
for  it  does  not  appear  that  the  Victoria  mar- 
riage was  void.  If  the  parties  to  the  Vic- 
toria marriage  had  their  domicil  in  this 
state  at  the  time  the  marriage  was  contract- 
ed, and  went  to  Victoria  for  the  purpose  of 
evading  our  laws  and  thereafter  returning 
to  this  state,  such  marriage  was  null  and 
void,  and,  much  as  we  regret  it,  the  prose- 
cution must  fail.  If,  on  the  other  hand, 
the  parties  to  the  Victoria  marriage  were 
domiciled  there  at  the  time  the  mariage  was 
contracted,  such  marriage  does  not  fall  with- 
in the  iffohtbition  of  our  statute,  and  Is 
valid. 

The  judgment  of  the  court  below  is  there- 
fore reversed,  with  directions  to  overrule  the 
demurrer  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Mount,  Root,  I>anbaF,  and  FnUertan, 
JJ.,  concur.  Hadley,  Ch.  J.,  and  Crow, 
J.,  not  sitting. 


WISCONSIN  SITPRXiME;  COURT. 
SARAH  A.  LANHAM.  Respt. 

V. 

ART  LANHAM  et  al.,  Appta., 

<_  Wis.  — ,  117  N.  W.  787.) 

Marriage  —  violation  of  statute  —  extra- 
territorial cei^mony. 

1.  A  legislative  declaration  that  it  shall 
not  be  lawful  for  a  divorced  person  to  mar- 
ry again  within  a  year  from  the  date  of  the 
divorce  declares  a  public  policy  which  will 
prevent  the  recognition  by  the  courts  of  the 
state  of  a  marriage  between  its  citizens  who 
go  to  another  state  to  avoid  the  provisions 
of  the  statute,  and,  after  the  <»remony,  re- 
turn to  their  former  domicil. 
Marriage  —  cohabitation  —  removal  at 

disability. 

2.  C<mtinued  cohabitation  by  persona  who 

Note.  —  See  note  to  preceding  ease  as  to 
law  governing  validity  of  marriage. 
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contracted  marriage  in  oontraventi<m  of  the 
statute  forbidding  marriage  wiUiin  a  speci- 
fied time  after  divorce,  after  tbe  expiration 
of  tbe  specified  time,  will  not  estaUisb  a 
valid  Qonunon-law  marriage. 

{Siebecker,  J.,  dissents.) 

(September  2d.  1908.) 

APPEAL  by  contestants  from  a  judgment 
of  the  Circuit  Court  for  Monroe  Gom^ 
reversing  a  judgment  of  Uie  County  Conrt 
refusing  to  allow  petiUoner  support  out  of 
the  estate  of  James  W.  Lanham,  deoeaaed, 
as  his  widow.  Reversed. 

Statement  by  Wlnslow,  Ch.  J.: 
The  plaintiff  applied  to  the  coun^  court 
of  Monroe  county  for  an  allowance  for  her 
support  out  of  the  estate  of  James  ^V.  Lan- 
ham,  deceased,  claiming  tbat  she  was  tbe 
widow  of  said  deceaiied.  The  application 
was  contested,  and  denied  in  the  county 
court;  but,  on  appeal,  that  judgment  was  re- 
versed, and  an  allowance  granted,  and  from 
this  judgment  the  heirs  of  Lanliam  appeal. 
The  facts  are  few  and  simple.  On  and 
prior  to  the  IStA  day  of  September,  1905,  tbe 
plaintiff  was  a  resident  of  this  state, 
and  was  the  wife  of  one  J.  R.  Sherman.  On 
the  day  named  she  obtained  a  judgment  of  di- 
vorce from  Mr.  Sherman  for  the  purpose  of 
marrying  tbe  deceased,  who  was  then  a  resi- 
dent of  Wisconsin  and  a  man  eighty-four 
years  of  age.  After  the  divorce,  both  pai^ 
ties  learned  that  the  law  of  Wisconsin  pro- 
hibited the  plaintiff  from  marrying  again 
until  the  expiration  of  one  year  from  the  di- 
vorce. For  the  purpose  of  avoiding  the  ef- 
fect of  the  law,  they  went  to  Menomonee, 
Michigan,  October  10,  1005,  and  were  there 
married  by  a  justice  of  the  peace,  and  re- 
turned to  Wisconsin  on  the  following  day. 
They  immediately  assumed  the  relations  of 
husband  and  wife,  and  lived  and  ciAabited 
together  ib  Monroe  county  until  Lanham's 
death,  March  13;  1007.  On  Marcb  8,  1907,  the 
plaintiff  made  ^plication  to  the  county 
judge  oi  Monroe  county  for  a  permit  to 
many  Lanham;  but  he  was  then  very  ill. 
and  no  ceremony  was  ever  performed.  The 
drcnit  court  etmelnded  that  there  was  a 
valid  oommon-Iaw  marriage  betweoa  the  par- 
ties, resulting  from  their  living  and  cohabit- 
ing together  as  msn  and  wife  after  the  ex- 
piration of  one  year  from  tiie  date  of  the  de- 
cree of  divorce,  and  held  that  the  plaintiff 
was  the  lawful  widow  of  the  deoeaaed,  and 
entitled  to  an  allowance  as  such. 

Messrs.  Htgbee  ft  Hlgbee,  for  appel- 
lants : 

A  marriage  which  the  local  lawmaking 
power  has  declared  shall  not  be  allowed  any 
validity,  either  in  express  terms  or  by  nec- 
essary implication,  is  a^^ll-reecmized  ex- 
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eeption  to  the  rule  that  a  marriage  valid 
where  contracted  is  Talid  everywhere. 

Stnrgis  v.  Sturgis  (Or.)  16  L.ILA.(N.8.) 
1034,  93  Pac.  «96;  Re  Chace,  20  B.  I.  361, 
69  L.ILA.  493.  68  Atl.  978;  Stall's  Estate, 
183  Pa.  625,  39  L.ILA.  642,  63  Am.  St.  Rep. 
776,  39  Atl.  16;  Peiui«gar  v.  State,  87  Tenn. 
244,  8  L.R.A.  703.  10  Am.  St.  Rep.  648,  10 
S.  W.  306;  Brook  Brook,  9  H.  L.  Gas.  X9Z; 
SusMx  Peerage  Case,  11  Clark  &  F.  85;  Wil- 
liams T.  Gates,  27  N.  0.  (5  Ired.  L.)  635; 
Georgia  t.  Tutty,  7  L.R^.  60,  41  Fed.  763; 
Conn.  T.  Conn,  2  Kan.  App.  419,  42  Pac. 
1006;  McLoinan  t.  McLennan,  31  Or.  480, 
38  L.R.A.  863,  66  Am.  St.  Rep.  836,  60  Pac 
802 ;  Kmgsr  t.  Kmger,  86  Nat.  Corp.  Rep. 
442. 

The  legUlatore  has  declared  against  such 
a  marriage  on  the  ground  of  public  policy. 

Iaws  1005,  chap.  466, 1 1 ;  Williams  t.  Wil- 
liams, 63  Wis.  58,  23  Am.  Rep.  253,  23  N.  W. 
110;  Zahorka  r.  Geith,  129  Wis.  605,  109 
N.  W.  662;  Stoi7,ConA.L.  i|S6,87;  Whar- 
ton, Confl.  L.  II  169-166B;  McLennan  t. 
McLennan,  supra. 

There  was  an  entire  absowe  of  proof  as  to 
the  law  <a  Michigan;  and  in  such  case  a 
court  <tf  this  state  must  presume  the  law 
there  to  be  the  same  m  here. 

Rape  T.  Heaton,  9  Wis.  328,  76  Am.  Dec. 
260;  MaeCartby  v.  Whiteomb,  110  Wis.  113, 
86  N.  W.  707;  Hyde  v.  German  Nat.  Bank, 
116  Wis.  170,  91  N.  W.  230;  Hynes  t.  Mc- 
Dermott,  82  K.  Y.  41,  37  Am.  Rep.  638; 
Bail^  T.  State,  36  Neb.  808,  56  N.  W.  241 ; 
People  T.  Loomis,  106  Mich.  2«0,  04  N.  W. 
18;  Com.  T.  Graham,  157  Mass.  73,  16 
L.R.A.  678,  84  Am.  Bt.  Rep.  255,  31  K.  E. 
700;  Jackson  t.  Jackson,  82  Md.  17,  34 
L.R.A.  776,  33  Atl.  317;  Com.  v.  SUvens, 
106  Mass.  280,  83  N.  B.  33. 

The  relationship  between  these  parties 
having  been  illegal  in  its  inception,  it  must 
be  held  to  bare  continued  so,  unless  there  it 
affirmative  proof  of  subsequent  marriage. 

Drawdy  t.  Hesters,  130  Ga.  161,  15  L.R.A. 
(N.S.)  190,  60  S.  B.  461;  Com.  v.  Stevens, 
supra;  Hackett  v.  Potter,  135  Mass.  349; 
Thompson  v.  Thompson,  114  Mass.  666. 

Messrs.  Mwtera,  Graves,  A  Masters, 
for  respondent: 

A  marriage  is  presumed  to  be  valid,  and 
(he  burden  of  establishing  the  contrary  fact 
rests  on  the  party  who  attacks  it. 

26  Cyc  Law  ft  Proc.  p.  877;  8  ElUott,  Ev. 
I  2486;  Johnson  v.  Johnson,  114  IlL  611, 
66  Am.  Bep.  883,  3  N.  E.  232. 

The  burden  of  proving  restrictions,  in  an- 
other state,  upon  the  remarriage  of  divorced 
persons,  is  upon  the  person  alleging  them. 

SUte  T.  Shattuck,  69  Vt.  403,  40  L.R.A. 
428,  60  Am.  St.  Rep.  S36.  38  Atl.  81 ;  Hut- 
rhins  V.  Kimmell,  31  Mich.  126,  18  Am.  Rep. 
164:  Ward  v.  Morrison,  25  Vt  603:  Frame 
V.  Thormann.  102  Wis.  664.  79  N.  W.  30. 
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There  must  be  an  express  declarati<m  that 
a  marriage  consummated  outside  of  the 
state  Is  void;  and  no  general  statute  de- 
claring marriages  void  for  ineapaei^  of  the 
parties  hai  any  application  to  marriages 
other  than  those  etmsummated  within  the 
state  of  enactment. 

Van  Voorhis  v.  Brintnall,  86  N.  Y.  18,  40 
Am.  Rep.  606;  Hills  v.  State,  61  Neb.  689, 
67  LJI.A.  165,  86  N.  W.  830;  Com.  v.  Lane, 
113  Mass.  458,  18  Am.  Rep.  509;  Medway  v. 
Needham,  16  Mass.  167,  8  Am.  Dec.  131; 
Ross  V.  Ross,  128  Mass.  24S,  37  Am.  Rep. 
321 ;  Oliorp  T.  Thorp,  90  K.  Y.  602,  43  Am. 
Rep.  189;  Moore  v.  Hegemao,  92  N.  T.  621, 
44  Am.  Rep.  406;  State  v.  Shattuck,  supra; 
State  V.  Richardson,  72  Vt.  49,  47  Atl.  103; 
Phillips  V.  Madrid,  83  Me.  206,  12  L.R.A. 
802,  23  Am.  St.  Rep.  770,  22  Atl.  114;  Ful- 
ler V.  Fuller,  40  Ala.  301;  SUte  v.  Bentley, 
75  Vt.  163,  63  Atl.  1068;  Sutton  t.  Warren, 
10  Met.  451;  Putnam  t.  Putnam,  8  Pick. 
433;  SUte  v.  Weatherby,  43  Me.  258,  69  Am. 
Dec.  69;  Com.  v.  Hunt,  4  Cush.  49;  Stack 
V.  Stack,  6  Dem.  280;  Re  Chace,  26  R.  I. 
361,  69  LJLA.  403,  66  Atl.  978. 

No  more  reason  exists  for  giving  the  stat- 
ute extraterritorial  force,  than  any  other 
legislative  enactment  forbidding  the  doing 
of  an  act. 

Charles  v.  People,  1  N.  Y.  180;  Sims  v. 
Sims,  76  K.  Y.  466;  National  Trust  Co.  v. 
Gleason,  77  N.  Y.  400,  S3  Am.  Rep.  632; 
Van  Voorhis  v.  Brintnall,  supra;  Western 
Tranap.  A  CuiI  Co.  v.  Kilderhouse,  87  N. 
V.  430;  Phillips  v.  Madrid,  supra. 

A  valid  cMumoD-law  marriage  was  entered 
into  after  the  expiration  of  one  year  from 
the  date  of-  the  divoree- 

Williams  v.  Williams,  46  Wis.  475,  32 
Am.  Rep.  722,  1  N.  W.  08;  Reaves  v.  Reares, 
16  Okla.  240,  2  LJtA.(N.8.)  363,  82  Pac. 
400;  State  v.  BiUiek,  103  Mo.  183, 11  L.RJ^. 
587,  23  Am.  St.  Rep.  869,  16  S.  W.  325; 
State  T.  Zichfeld,  23  Nev.  304,  84  LJI.A. 
784,  62  Am.  St.  Rep.  800,  46  Pac.  802;  Far- 
ley V.  Farley,  94  Ala.  501,  33  Am.  St.  Rep. 
141,  10  So.  046;  Cartwright  v.  McGown,  121 
III.  388,  2  Am.  Bt.  Rep.  105,  12  N.  E.  737 : 
Collins  T.  Voorhees.  47  N.  J.  Bq.  566,  14 
L.R-A.  364,  24  Am.  St.  Rep.  412,  22  Atl. 
1054;  Hyde  v.  Hyde,  3  Bradf.  609;  Don- 
nelly V.  Donnelly.  8  B.  Mon.  113;  Fenton 
V.  Reed,  4  Johns.  52,  4  Am.  Dec.  244;  Adams 
V.  Adams,  57  Miss.  267;  Reading  F.  Lns.  ft 
T.  Go's  Appeal,  67  Am.  Rep.  467,  note; 
Chamberlain  v.  Chamberlain,  68  N.  J.  Eq. 
736,  3  L.R.A.(N.S.)  244,  111  Am.  St.  Rep. 
668,  62  Atl.  380;  Schuchart  v.  Schuchart, 
61  Kan.  597,  60  L.R.A.  180,  78  Am.  St.  Rep. 
342,  60  Pac.  311;  Petit  v.  Petit,  45  Miac. 
185.  91  N.  T.  Supp.  979;  Eaton  v.  Eaton, 
fifi  Neb.  676,  60  L.R.A.  60.5.  02  N.  W.  996: 
Manning  v.  Spurek,  IS^i  lttrbfiZD^t^ffe 
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342;  Barker  t.  Valentine,  126  Mich.  336, 
51  L.R.A.  787,  84  Am.  St.  Rep.  578,  84  N.  \V. 
297;  Re  Scbmidt,  42  Misc.  403,  87  N.  Y. 
Supp.  428;  1  Bishop,  Marr.  Div.  4  Sep.  8 
970;  University  of  Michigan  v.  McGuckin, 
62  Neb.  489,  57  L.R.A.  917,  87  N.  W.  180; 
Teter  v.  Teter,  88  Ind.  494,  101  Ind.  129,  51 
Am.  Rep.  742;  Flanagan  v.  Fluiagui,  122 
Mirh.  386,  81  N.  W.  2S8. 

Wlnslow,  Ch.  J.,  delivered  the  opiniOD 
of  the  court: 

Section  2330.  St«t.  1898,  as  amended  hy 
chapter  460,  p.  786,  Laws  of  190S,  pro- 
vides, among  other  things,  that  "it  shall  not 
be  lawful  for  any  person  divorced  fiom  the 
bonds  of  matrimony  by  any  court  of  this 
state  to  marry  again  within  one  year  from 
the  date  of  the  entry  of  such  judgment  or  de- 
cree, and  the  marriage  of  any  divorced  per- 
son  solemnized  within  one  year  from  the 
date  of  the  entry  of  any  such  judgment  or 
decree  of  divorce  shall  be  null  and  void."  A 
proviso  to  the  section  authorizes  the  circuit 
judge  to  grant  permission  to  the  divorced 
parties  to  remarry  within  the  year,  but  this 
is  of  no  moment  here.  The  first  question  is 
whether  the  Michigan  marriage  was  valid, 
notwithstuiding  the  provisions  of  this  law. 

The  general  rule  of  law  unquestionably  is 
OtRt  a  marriage  valid  where  it  Is  oelehrated 
is  valid  everywhere.  To  this  rule,  however, 
there  are  two  general  exceptions,  which  are 
equally  well  recognized,  namely;  (1)  Mar- 
riages which  are  deemed  contrary  to  the  law 
of  nature  as  generally  recognized  by  Chris- 
tian civilized  states;  and  (2)  marriages 
which  the  lawmaking  power  of  the  forum 
has  declared  shall  not  be  allowed  validify 
on  grounds  of  public  policy.  An  exhaustive 
review  of  the  many  and  somewhat  conflict- 
ing authorities  upon  this  general  subject 
will  be  found  in  a  note  to  Hills  v.  State  in 
67  L.R.A..  at  page  155.  The  first  of  these 
exceptions  covers  polygamous  and  inces- 
tuous marriages,  and  has  no  application 
here;  and  the  question  presented  is  whether 
the  case  comps  within  the  second  exception. 

A  state  undoubtedly  has  the  power  to  de- 
clare what  marriages  between  its  own  citi- 
zens shall  not  be  recognized  as  valid  in  its 
courts;  and  it  also  has  the  power  to  declare 
that  marriages  between  its  own  citizens  con- 
trary to  its  established  public  policy  shall 
have  no  validity  in  its  courts,  even  though 
they  may  be  celebrated  in  other  states,  under 
whose  laws  they  would  ordinarily  be  valid. 
In  this  sense,  at  least,  it  has  power  to  give 
extraterritorial  effect  to  its  laws.  The  in- 
tention to  give  such  effect  must,  however, 
be  quite  dear.  So  the  question  must  be,  in 
the  present  case,  whether  our  legislature,  by 
the  act  quoted,  declared  a  public  policy,  and 
niearlv  indicated  the  intention  that  the  law 
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was  to  apply  to  its  citizens  wherever  they 
may  be  at  the  time  of  their  marriage.  To 
our  minds  there  can  be  no  doubt  that  the 
law  was  intended  to  express  a  puulic  policy. 
There  have  been  many  laws  in  other  states 
providing  that  the  guilty  party  in  a  di- 
vorce action  shall  not  remarry  for  a  term  of 
years,  or  for  life,  and  these  laws  have  gener- 
ally been  regarded  merely  as  intended  to 
regulate  t)ie  conduct  of  the  divorced  party 
within  the  state,  and  not  as  intended  to  fol- 
low him  to  another  jurisdiction  and  prevent 
a  marriage  which  would  be  lawful  there;  in, 
other  words,  they  impose  a  penalty  local 
only  in  its  effect  Under  this  constme- 
tioo,  the  remarriage  of  such  guilfy  party 
in  another  state  has  generally  been  held 
valid,  notwithstanding  the  prohibition  of 
the  local  statute.  Of  this  class  are  the  cases 
of  Frame  v.  Thormann,  102  Wis.  654,  79 
N.  W.  39,  Van  Voorhis  v.  Brintnall.  86  N. 
Y.  18,  40  Am.  Rep.  506,  and  State  v.  ^t- 
tuck,  60  Vt.  403,  40  L.R.A.  428,  80  Am.  St. 
Rep.  936,  38  Atl.  81.  and  others  which  might 
be  cited. 

It  Is  very  clear,  however,  that  the  statute 
under  consideration  is  in  no  sense  a  penal 
law.  It  imposes  s  restriction  upon  the  le- 
marriagtt  of  both  parties,  whether  Innoeent 
or  guilty.  Upcm  no  reasonable  ground  can 
this  general  restriction  be  explained,  except 
upon  the  ground  that  the  I^slature  deemed 
that  it  was  against  public  policy  and  good 
morals  that  divorced  persons  should  be  at 
liberty  to  immediately  contract  new  mar- 
riages. The  inference  is  unmistakable  that 
the  legislature  recognized  the  fact  that  the 
sacredness  o!  marriage  and  the  stability  of 
the  marriage  tie  lie  at  the  very  foundation 
of  Christian  civilization  and  social  order; 
that  divorce,  while  at  times  necessary, 
should  not  be  made  easy,  nor  should  induce- 
ment be  held  out  to  procure  it;  that  one  ot 
the  frequent  causes  of  marital  disagreement 
and  divorce  actions  is  the  desire  on  the  part 
of  one  of  tlie  parties  to  marry  another;  that, 
if  there  be  liberty  to  immediately  remarry, 
an  inducement  is  thus  offered  to  those  who 
have  become  tired  of  one  union,  not  on^ 
to  become  faithless  to  their  marriage  vows, 
but  to  collusivoly  procure  the  severance  of 
that  union  under  the  forms  of  law  for  the 
purpose  of  experimenting  with  another  part- 
ner, and  perhaps  yet  another,  thus  accom- 
plishing what  may  be  called  progressive 
polygamy ;  and,  finally,  that  this  means  de- 
struction of  the  home  and  debasement  of 
public  morals.  In  a  word,  the  intent  of  the 
law  plainly  is  to  remove  one  of  the  most 
frequent  inducing  causes  for  the  bringing  of 
divorce  actions.  This  means  a  declaration 
of  public  policy,  or  it  means  nothing.  It 
means  that  the  legislature  refrarded  fre- 
(^uent  and  easy  divorce  as  acainat^Md  mor- 
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als,  and  that  It  proposed,  not  to  punish  the 
guilty  party,  but  to  remove  ao  inducement 
to  frequent  diTOree. 

To  wy  that  the  legislature  intended  auoh 
a  law  to  apply  only  while  the  parties  are 
within  the  boundariei  of  the  state,  and  that 
it  contemplated  that,  by  erossing  the  state 
line.  Its  citizens  eonld  snecessfully  nullify 
its  terms.  Is  to  make  the  act  essentially  use- 
leas  and  Impotent,  and  ascribe  praetioal 
imheeilily  to  the  lawmaking  poww.  A  con- 
struction which  produces  such  an  effect 
should  not  be-  given  it,  unless  the  terms  of 
the  act  make  it  necessary.  The  prohibitory 
tams  are  broad  and  sweeping;  they  dedare, 
not  <mly  that  it  shall  be  unlawful  for  di- 
vorced persons  to  marry  again  within  the 
year,  hut  that  any  such  marriage  shall  be 
null  and  void.  There  is  no  limitation  as  to 
the  place  of  tiie  pretended  marriage  in  ex- 
press terms,  nor  is  language  used  from 
which  such  a  limitation  can  naturally  be 
implied.  It  seems  unquestionably  intended 
to  control  the  conduct  of  the  rendents  of 
the  state,  whether  they  be  within  or  out- 
side of  its  boundaries.  Such  being,  in  our 
opinion,  the  evident  and  clearly  expressed 
intent  of  the  legislature,  we  hold  that,  when 
persons  domiciled  in  this  state,  and  who 
are  subject  to  the  provisions  of  the  law, 
leave  the  state  for  the  purpose  of  evading 
those  provisions,  and  go  through  the  cere- 
mony of  marriage  In  another  state,  and  re- 
turn to  their  d<Bnicil,  such  pretended  mar- 
riage is  within  the  provisions  of  the  law. 
Mid  will  not  be  recognised  by  the  courts  of 
this  state.  Further  than  this  we  are  not 
required  to  go.  This  view  la  sustained  by 
the  following  cases;  Brook  T.  Brook.  9 
H.  L.  Cas.  103;  Sussex  Peerage  Case,  11 
Clark  A  F.  86;  Georgia  v.  Tutty  (C.  C.) 
7  L.R.A.  50,  41  Fed.  753;  Pennegar  v.  State, 
87  Tenn.  244,  2  L.R.A.  703,  XO  Am.  St.  Rep. 
648,  10  S.  W.  306;  HcLennan  T.  McLennan, 
31  Or.  480,  38  L.R.A.  863,  66  Am.  St.  Rep. 
835.  50  Pa.  802;  Stull's  Estate,  183  Pa.  626, 
39  WR-A.  642,  63  Am.  St.  Rep.  776,  39 
Atl.  16;  Kniger  t.  Kruger  (111.  Super. 
Ct. )  36  Nat.  Corp.  Rep.  442. 

Another  view  of  the  question,  leading  to 
the  same  reBult,  has  been  suggested  to  our 
minds,  which  will  be  sUted.  Th»  statute 
cited  is  an  integral  part  of  the  divorce  law 
of  this  state,  and  in  legal  effect  enters  into 
every  judgment  of  divorce.  This  being  so, 
must  not  any  judgment  of  divorce  be  con- 
strued as  containing  an  inhibition  upon  the 
parties,  rendering  them  incapable  of  legal 
marriage  within  a  year,  which  must  be  given 
"full  faith  and  credit"  in  all  other  states, 
under  {  1,  art.  4,  of  the  Constitution  of 
the  United  States  T  And,  if  it  be  entitled  to 
receive  such  faith  and  credit,  how  can  a 
marriage  within  another  state  be  considered 
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valid  anywhere?  Are  not  the  parties  in- 
capable of  contracting  such  a  marriage  any- 
where, for  the  reason  that  they  have  not  yet 
been  relieved  of  their  incapacity  to  marry 
another,  resulting  from  their  fbnner  mar- 
riage, or,  in  other  words,  for  the  reason  that 
their  divorce  is  not  complete  until  the  ex* 
piration  of  the  yeart  We  suggest  these 
questions,  without  definitely  upressiitg  on 
opinion  upon  them  or  making  them  a  ground 
of  decision. 

The  Michigan  marriage  being  held  void, 
the  question  recurs  whether  the  finding  that 
there  was  a  common-law  marrioge,  resulting 
from  the  fact  that  the  parties  lived  and  co- 
habited together  as  man  and  wife  for  about 
six  months,  can  be  sustained.  This  must  be 
answered  in  the  negative.  This  court  has 
held  that,  where  cohabitation  is  illegal  in 
its  inception,  the  relation  between  the  par- 
ties will  not  be  transformed  into  marriage 
by  evidence  of  continued  oohabitation,  or  by 
any  evidence  which  falls  short  of  establish- 
ing either  directly  or  cinrnmstantiatly  the 
fact  of  an  actual  contract  of  marriage  aft- 
er the  bar  has  been  removed.  Williams  t. 
Williams,  46  Wis.  464,  32  Am.  Rep.  722, 
1  N.  W.  98;  Spencer  t.  Pollock,  88  Wis.  216, 
17  L.R.A.  848,  63  N.  W.  490;  Thompson  v. 
Nima,  83  Wis.  281,  17  LJLA.  847,  68  N.  W. 
502.  Then  was  no  such  evidence  here.  At 
most,  the  evidence  only  shows  that  the  par- 
ties continued  to  live  together  after  the  ex- 
piration of  the  year  in  the  manner  of  hiw- 
hand  and  wife,  and  talked  about  a  remar- 
riage, which  never  took  place  on  account  of 
iha  husband's  illness  and  death.  The  evi- 
dence in  fact  rebuts  any  inference  of  remar- 
riage, rather  than  supports  it. 

Judgment'  reversed,  and  action  remanded 
to  the  Cireuit  Court,  with  directions  to  af- 
firm the  judgment  of  tliS  County  Court 

Siebe<Aer,  J.,  dissents. 
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J.  B.  OLDER,  Plff.  Id  Err. 

(  _  W.  Va.  — ,  61  S.  E.  235.) 

Pleading  —  note  —  allegation  of  prom- 
ise ~  snfllclency. 

1.  The  elause,  "whereby  he  promised  and 
agreed,  for  a  valuable  consideration,  .  .  . 
to  pay,**  etc.,  in  a  declaration  in  assumpsit 
on  a  promissory  note,  is  a  sufficient  aver- 
ment of  a  promise,  and  is  not  merely  de- 
scriptive of  the  note.    It  is  affirmative  and 

Headnotes  by  Poffbsbamke,  ^^^,-.1^ 

Digiiized  by  Vj^JOV  IC 


808 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Max., 


narrative  as  well  as  descriptive,  and  yet 
not  violative  of  tiie  rule  against  daplicity. 

Same  —  sale  —  indebitatus  oonnt. 

2.  To  sustain  an  action  for  the  purchase 
price  of  goods  completely  sold  so  as  to  pass 
the  title,  but  not  delivered,  a  common  tn- 
debitatua  count  for  goods  bargained  and 
sold  is  appropriate. 

Bale  —  action  —  title. 

3.  Neither  an  action  for  goods  bai^ined 
and  sold,  nor  for  goods  sold  and  delivered, 
will  lie,  if  the  title  to  the  property  bag  not 
passed  to  the  vendee. 

Damages  —  breach  of  executory  sale. 

4.  If  an  executory  contract  of  sale  has 
been  broken  by  the  vendee  before  the  title 
has  passed,  the  measure  of  damages,  in  an 
action  by  the  vendori  is  the  difference  be- 
tween the  contract  price  and  the  value  of 
the  property. 


Payment —pnr<^se-price  note  —  ac- 
tion. 

6.  In  the  absence  of  an  agreement  to 
the  contrary,  a  promissory  note  given  for 
,  the  purchase  money  of  property  is  not  pay- 
i  ment  thereof;  but  the  contract  constitutes'a 
valuable  consideration  for  the  note,  and 
an  action  may  be  maintained  thereon,  even 
though  the  property  was  never  delivered, 
and  the  title  thereto  never  passed. 

Action  —  parchase-prlce  note  —  Mlnre 
of  consideration. 

6.  In  an  action  between  the  maker  and 
payee,  on  a  negotiable  note  based  upon  such 
consideration,  after  maturity,  the  defend- 
ant may  defeat  or  limit  the  amount  of  tiie 
recovery  thereon,  by  proving,  in  the  one 
case,  a  total  unexcused  nonperformance,  on 
the  part  of  the  vendor,  of  his  contract  to 
deliver  the  property,  or  loss,  on  the  part  of 
the  vendee,  of  the  benefit  of  the  contract. 


Case  Note.  —  Right  of  seller,  upon 
breach  of  an  eaxcutory  contract,  to 
maintain  an  action  for  the  contract 
price. 

This  note  is  limited  to  that  class  of  cases 
which  deal  directly  with  the  question  wheth- 
er a  seller,  upon  the  breach  of  an  executory 
contract,  may  maintain  an  action  for  the 
contract  price.  It,  however,  does  not  in- 
clude those  cases  dealing  with  the  question 
of  the  vendor's  remedy  apon  the  vendee's 
refusal  to  take  an  article  manufactured  for 
him,  these  cases  being  gathered  in  a  case 
note  to  Gardner  v.  Deeds,  4  L.R.A.(N.S.) 
740;  nor  have  those  cases  been  included  in 
which  the  sole  question  involved  was  one 
merely  of  pleading.  Cases  which  involved 
the  breach  of  a  contract,  but  in  which,  by 
its  terms,  the  title  was  to  remain  in  the 
vendor  until  the  payment  of  the  contract 
price, — in  other  words,  those  that  pass  on 
the  question  as  to  the  remedy  of  a  condi- 
tional vendor  upon  the  buyer's  refusal  to 
accept, — 'have  also  been  excluded  from  this 
note.  Cases  of  that  nature  may  be  found  in 
a  subject  note  to  National  Cash  Register 
Co.  V.  Hill,  68  L.R.A.  100. 

It  seems  to  be  generally  conceded  that,  in 
the  case  of  the  breach  of  an  "executed"  eon- 
tract,  the  seller  has  three  remedies,  viz.: 
To  store  tfae  property  for  the  vendee  and 
sue  for  the  purchase  price;  to  sell  it  as 
agent  for  the  vendee  and  recover  any  de- 
ficiency; or  to  keep  the  property,  and  re- 
cover the  difference  between  the  contract 
price  and  the  market  value.  It  ia  also  fur- 
ther held,  or  conceded,  by  practically  all 
the  cases  on  the  subject,  that,  in  ease  of  the 
breach  of  an  "executory"  contract,  whether 
he  has  any  other  remedy  or  not,  a  vendor 
may,  in  the  event  of  the  refusal  to  accept 
the  goods,  if  he  so  electa,  maintain  an  ac- 
tion for  damac^s,  and,  as  in  the  third  rem- 
edy mentioned  applicable  to  executed  con- 
tracts, may  recover  the  difference  between 
the  contract  price  and  the  market  value. 
The  question  here  under  consideration,  how- 
ever, IB  whether  that  remedy  is  exclusive,  or 
whether  a  seller  under  an  executory  con- 
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tract  may  maintain,  at  his  election,  as  in 
case  of  executed  contracts,  an  action  for 
the  contract  price.  It  is  obvious  that  cases 
which  merely  declare  that  the  measure  of 
damages  for  breach  of  such  a  contract  ia 
the  diff'erence  between  the  contract  price 
and  the  market  price,  without  expressW  or 
impliedly  holding  that  that  measure  of  dam- 
ages is  exclusive,  are  of  no  value  on  this 
question. 

A  goodly  number  of  cases,  however,  do  ex- 
ist which  have  expressly  passed  on  this  sub- 
ject, and  they  almost  unanimously  have 
held,  with  AoME  Food  Co.  v.  Otjiek.  that, 
in  case  of  a  breach  of  an  executory  con- 
tract for  the  sale  of  goods,  the  seller  can- 
not recover  the  contract  price,  but  his  rem- 
edy Is  limited  to  an  action  for  damages,  be- 
ing allowed,  as  above  stated,  to  recover  the 
difference  between  the  contract  price  and 
the  market  value  at  the  place  and  time  of 
delivery. 

Thus,  in  John  Deere  Plow  Co.  v.  Gorman, 
9  Kan.  App.  675,  69  Pac.  177,  it  was  held 
that  an  action  to  recover  the  contract  price 
of  goods  cannot  be  maintained  when  the 
contract  ia  executory. 

So,  in  Singer  Mfg.  Co.  v,  ChenOT,  21  Kv. 
L.  Rep.  650,  51  S.  W.  81.%  it  was  held  that 
where  the  buyer  of  logs  had  the  right  to 
inspect  them  when  tendered,  and  to  reject 
such  as  did  not  meet  the  requirements  of 
the  contract,  the  title  did  not  pass  until 
the  logs  were  accepted;  and  therefore  the 
measure  of  damages  for  the  buyer's  refusal 
to  take  and  pay  for  the  logs  was  not  the 
contract  price,  but  the  difTerenee  between 
the  price  agreed  to  be  paid  for  the  logs  at 
the  time  and  place  of  delivery  and  the  snm 
for  which  the  seller  could,  by  reasonable 
effort,  have  sold  them  after  the  buyer  failed 
to  take  them. 

In  American  Hide  &,  Leather  Co.  v.  Chalk- 
ley,  101  Va.  468,  44  S.  E.  705,  it  was  held 
that,  where  the  contract  for  the  sale  of 
personalty  ia  executory,  and  the  title  and 
possession  still  remain  in  the  seller,  his 
remedy  against  the  buyer  who  unlawfully 
refuses  to  accept  and  pay  for  the  goods  is 
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occasioned  bj  want  of  title  in  the  vendor, 
and,  in  the  other,  refusal  of  the  vendee  to 
accept  the  property,  and  notice  of  his  in- 
tention not  to  do  so,  given  before  tlie  title 
passed;  all  on  the  theory  of  failure  of  oon- 
aideration  in  whole  or  in  part. 
Sanae  —  measure  of  recovery.' 

7.  In  the  latter  case,  the  recovery  is  lim- 
ited to  the  difference  between  the  contract 
price  and  the  value  of  the  property  at  the 
time  and  place  at  which  it  was  when  the 
contract  was  broken. 

Contract  —  failure  to  read  —  fraud. 

8.  A  man  ia  not  permitted  to  defeat,  or 
be  relieved  from,  tlie  obligation  of  a  writ- 
ten contract,  merely  by  snowing  he  signed 
it  without  having  read  it  and  in  ignorance 
of  its  contents;  but  be  is  at  liberty  to  show 
that,  by  the  artifice,  deception,  and  fraud 
of  the  other  party  or  his  agent,  he  waa  in- 
duced to  sign  it  without  having  read  it,  and 

an  action  of  assumpsit  on  a  special  count 
to  recover  damages  for  a  breach  of  contract; 
and  the  measure  of  his  damages  is  the  dif- 
ference between  the  contract  price  of  the 
goods  and  the  net  price  which  they  produce 
at  a  resale  fairly  made,  after  deducting  all 
expenses  incurred  in  talcing  care  of  the 
goods  and  selling  them,  and  not  the  con- 
tract price  of  the  goods. 

In  McCormiek  Harvesting  Mach.  Co.  T. 
Balfany,  78  Minn.  370,  79  Am.  St.  Kep.  393, 
81  N.  W.  10,  where  an  action  was  brought 
to  recover  the  price  of  a  harvester  and  bind- 
er the  title  to  which,  as  the  court  held,  never 
passed  to  the  vendee,  it  was  said :  "Before  a 
seller  can  maintain  an  action  for  the  agreed 
price  of  a  chattel  there  must  be  such  a  deliv- 
ery, actual  or  constructive,  as  will  pass  the 
title  and  vest  the  ownership  of  the  property 
in  the  purchaser.  If  the  possession  and  the 
title  remain  in  the  seller,  and  the  purchaser 
renounces  hie  (H>ntrac|,  the  law  requires  the 
seller  to  treat  the  property  as  his  own,  and 
to  sue,  if  at  all,  for  the  damages  he  has 
sustain  8d." 

Other  cases,  in  addition  to  those  cited  in 
Acme  Food  Co.  t.  Oldbb,  recognizing  this 
rule,  are  Stewart  v.  Scott^  54  Ark.  187,  IS 
S.  W.  403;  Bumbam  v.  Roberts,  70  HI.  19; 
Brand  t.  Henderson,  107  111.  141 ;  Thorn  v. 
Dnnzinger.  00  III.  App.  306:  Pittsburgh, 
C.  &  St  L.  R.  Co.  V.  Heck,  50  Ind.  303,  19 
Am.  Rep.  713;  Dolman  v.  Studebaker,  62 
Ind.  286;  Indianapolis.  P.  &  C.  R.  Co.  v. 
Maguire,  62  Tnd.  140:  Neal  T.  Shewalter,  6 
Ind.  App.  147,  31  N.  E.  848;  Ridgley  v. 
Mooney,  16  Ind.  App.  862,  46  E.  348; 
Hamilton  v.  Pinnegan,  117  Iowa,  623,  91 
N.  W.  1039;  Williams  T.  Jones,  1  Bush, 
621;  Tufts  V.  Bennett,  163  Mass.  398,  40 
N*.  E.  172;  Reetad  v.  Engemocn,  65  Minn. 
148,  67  N.  W.  1146;  Sherman  Nursery  Co. 
V.  Aughenbaugh,  93  Minn.  201,  100  N.  W. 
1101:  Funke  v.  Allen,  54  Neb.  407,  69  Am. 
St.  Rep.  716,  74  N.  W.  832 ;  Unexcelled  Fire- 
Works  Co.  v.  Pontes.  130  Pa.  638,  17  Am.  St. 
Rep.  788,  18  Atl.  1068;  Jones  v.  Jennings 
Bros.  168  Pa.  403,  32  Atl.  61;  Hooper  v. 
Bromley  Bros.  Carpet  Co.  11  Pa.  Super.  Ct. 
634 ;  Newport  &  S.  Va]I«y  R.  Co.  v.  Seager, 
17  L.RA.(K.S.) 


upon  the  assurance,  and  under  the  belief,  so 
superinduced  by  the  other  par^,  that  it 
was  a  paper  wholly  different  in  eharaeter 
from  the  one  signed. 

(March  81,  1908.) 

ERROR  to  the  Circuit  Court  for  Putnam 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  in  assumpsit  to  re- 
cover the  purchase  price  alleged  to  be  due 
on  a  contract  of  sale,  the  declaration  con- 
taining a  special  count  on  a  promissory 
note  given  therefor.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.   Jerome  Budding  and   S.  B. 
Green,  for  plaintiff  in  error: 

When  a  party  electa  the  form  of  action 
be  intends  to  bring,  the  declaration  filed 

19  Pa.  Co.  Ct.  46S;  Brown  v.  McCaffrey,  40 
W.  N.  C.  69;  Adler  v.  Kiber,  6  Tex.  Civ. 
App.  415,  27  S.  W.  23;  Ganson  v.  Madigan, 
13  Wis.  68;  Hemmingway  Mfg.  Co.  v.  Coun- 
cil Bluffs  Canning  Co.  62  Fed.  807;  Star 
Brewery  Co.  v.  Horst,  68  C.  C.  A.  362,  120 
Fed.  246;  Boswel!  v.  Kilbom,  15  Moore, 
P.  C.  C.  SCO;  Atkinson  v.  Bell,  8  Bam.  &  0. 
277. 

As  was  well  pointed  out  in  Acu  Food 

Co.  V.  Older  by  a  review  of  a  long  list  of 
authorities,  practically  every  case  In  which, 
upon  the  breach  of  the  contract,  the  seller 
was  permitted  to  recover  the  contract  price, 
although  the  goods  had  not  been  delivered, 
was  one  in  which  the  conditions  on  the  part 
of  the  seller  were  fully  performed  before  the 
breach,  making  it,  tn  effect,  an  executed  con- 
tract, or  waa  one  In  which  the  contract  wan 
for  the  special  manufacture  of  some  article 
or  articles,  cases  of  the  latter  kind  being  re- 
garded as  exceptions  to  the  general  rule  as 
to  executory  contracts. 

Among  this  class  of  cases  are  the  New 
York  authorities,  many  of  which  would  seem 
to  imply  that,  even  on  the  breach  of  an  exec- 
utory contract,  the  seller  could,  if  he  so 
chose,  recover  the  contract  price.  On  ex- 
amination of  the  cases,  however,  not  one 
has  been  found  which  discussed  the  question 
and  expressly  held  that,  upon  the  breach 
of  an  executory  contract,  the  seller  may  re- 
cover the  contract  price. 

A  case  typical  of  this  class  is  Isaacs  v. 
Terry  &  T.  Co.  126  App.  Div.  632,  109  N.  T. 
Supp.  792.  where  the  court,  in  distinguish- 
ing between  the  breach  of  an  ordinaiy  exec- 
utory  contract  and  a  rantract  for  the  sale 
of  goods  to  be  manufactured,  said,  Mter: 
"The  general  rule  is  well  settled  that,  up- 
on the  breach  of  an  executory  contract  for 
the  sale  of  a  chattel,  the  vendor  has  three 
remedie."!,  viz.:  To  store  the  property  for 
the  vendee  and  sue  for  the  purchase  price; 
to  sell  it  as  agent  for  the  vendee  and  rMOv- 
er  any  deficiency;  or  to  keep  the  property 
and  recover  the  difference  between  the  con- 
tract price  and  thp  market  value,"  It  will 
be  noticed,  however,  that  the  court,  in  this 
ease,  evidently  did  Dot  have  in  mind  the  dis- 
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muBt  conform  to  the  rules  governing  in 
the  foim  of  action  adopted. 

Grubbs  V.  National  L.  Maturity  Ins.  Co. 
94  Va.  689,  27  B.  E.  464;  1  Barton,  Law  Pr. 

310. 

The  special  count  is  merely  descriptive, 
2  Tucker's  Com.  146;  Cooke  t.  Simmi,  2 

Call  (Va.)  39;  Wooddy  v.  Flournoy,  6  Munf. 

509;  Burton  v.  Hansford,  10  W.  Va.  470,  27 

Am.  Rep.  571;  Waid  t.  Dixon.  66  W.  Va. 

191,  46  S.  E.  918. 
If  the  material  facta  are  doubtful,  and  a 


verdict  for  either  party  would  be  sustained, 
the  court  should  not  instruct  a  verdict. 

White  v.  L  Hoster  Brewing  Co.  51  W.  Va. 
259,  41  S.  E.  180;  Maynard  v.  Lumberman's 
Nat.  Bank,  7  Sadler  (Pa.)  399,  20  W.  N.  C. 
272,  11  AtL  629;  Pleasants  t.  Fant,  22 
Wall.  116,  22  L.  ed.  780. 

In  case  of  a  contract  for  sale  at  a  certain 
per  cent  of  the  original  cost,  where  the  sell- 
er refuses  to  deliver  goods,  or  any  of  them, 
at  that  price,  the  buyer  is  released,  and  can 
repudiate  the  contract  wi  toto. 


tinction  between  an  executed  contract  and 
an  executory  contract,  for  it  cited  therefor 
Van  Brocklen  v.  Smeallie,  140  N.  Y.  70, 
35  N.  E.  415,  a  case  held  in  AcHS  Food  Co. 
V.  Ou>BB  to  involve  the  breach  of  an  exe- 
cuted contract. 

In  addition  to  many  others  which  might 
bs  oited,  and  to  those  reviewed  in  AciiB 
Food  Co.  t.  Oloeb  as  really  involving 
executed  rather  than  executory  contracts, 
are  Ci^beU  v.  Woods,  122  Mo.  App.  719, 
99  S.  W.  468,  where,  upon  tender  of  cer- 
tain stock  sold,  the  vendee  refused  to  accept, 
and  it  was  held  that  the  measure  of  damages 
was  the  contract  price,  and  not  the  di^r- 
ence  between  the  market  value  and  the  con- 
tract price;  Sour  Lake  Townsite  Co.  v.  B. 
Deutser  Furniture  Co.  30  Tex.  Civ.  App. 
86,  04  S.  W.  188,  where,  npcm  tender  of  cer- 
tain furniture  bought,  the  bi^er  refused 
to  accept. 

In    Cowan    t.    De    Hart,    84    N.  Y. 

Supp.  676,  however,  where  a  person  was 
guilty  of  a  breach  of  contract  to  purchase 
stock  at  a  certain  time  and  price  and  it 
was  held  that,  if  the  seller  so  elects,  he  may 
recover  as  his  measure  of  damages  the 
agreed  price  of  the  stock,  it  would  seem  that 
the  contract  was  executory;  but  the  court 
did  not  have  in  mind  the  distinction  be- 
tween executory  and  executed  contracts. 

In  Georgia,  it  seems  as  if,  per  statutory 
provision,  a  seller  may,  even  upon  the 
breach  of  an  executory  contract,  have  his 
choice  of  the  three  remedies  as  above  stated. 
This  was  clearly  recognized  in  Rounsaville  v. 
I^nard  Mfg.  Co.  127  Ga.  735,  56  S.  E.  1030, 
where  it  was  held,  however,  that,  upon  the 
breach  of  an  executory  contract  for  the  sale 
of  gooBs,  the  seller  cannot  deliver  the  goods 
to  a  common  carrier,  consigned  to  the  buyer, 
instead  of  storing  them,  and,  having  done 
so,  treat  the  contract  as  executed  on  his 
part  by  suing  the  buyer  for  the  purchase 
price  of  goods  sold  and  delivered.  To  the 
same  effect  is  Oklahoma  Vinegar  Co.  v.  Car- 
ter. 116  Ga.  140,  59  L.R.A.  122,  04  Am.  St. 
112,  42  S.  E.  378. 

There  is  still  another  class  of  cases 
which,  at  first  view,  would  seem  to  hold,  at 
least  indirectly,  that  in  the  case  of  the 
breach  of  an  executory  contract  the  seller 
may  recover  the  contract  price.  This  class 
of  cases  consists  of  those  in  which  the  sell- 
er sold  the  goods  and  was  permitted  to  re- 
cover the  difference  between  the  oontraet 
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price  and  what  was  received  for  them  at 
the  sale,  if  fairly  made.  It  will  be  noted 
that  this  remedy  is  the  same  as  the  second 
remedy  mentioned  as  open  to  the  seller  tm- 
der  an  executed  contract,  and  in  effect 
amounts  to  a  recovery  of  the  contract  price. 
This  remedy  as  applied  to  executory  con- 
tracts, however,  Is  not  inconsistent  witii 
the  rule  above  stated,  iiuA  a  seller,  upon  the 
breach  of  an  executory  contract,  cannot  re- 
cover the  contract  price,  but  is  limited  to  a 
recovery  of  the  difference  between  the  con- 
tract price  and  the  market  value,  for  these 
cases  have  evidently  proceeded  upon  the 
theory  that  the  price  of  the  goods  received 
at  a  sale  fairly  made  is  sufficient  evidence 
of  the  market  value  of  the  goods,  thus,  in 
effect,  applying  again  the  general  rule  which, 
as  above  stated,  is  the  only  one  open  to  a 
seller  under  an  executory  contract. 

Among  this  class  of  cases  is  Hewes  v. 
Germain  Fruit  Co.  106  Gal.  441,  39  Pac 
653,  where  the  seller,  upon  the  breach  of  an 
executory  contract  for  the  sale  of  raisins, 
sold  them  at  private  sale  and  recovered  from 
the  buyer  the  difference  between  what  he 
received  for  them  and  the  contract  price. 

So,  in  Fox  V.  Woods,  96  N.  Y.  Supp.  117, 
it  was  held  that,  in  an  action  for  breach  of 
a  contract  to  purchase  a  lease  of  a  house  and 
furniture  therein,  the  plaintiff  was  entitled 
to  recover  the  difference  between  the  con- 
tract price  of  the  furniture  and  what  she 
was  able  to  obtain  therefor  on  a  resale 
fairly  conducted,  and  the  pro  rata  amount 
of  rent  she  was  compelled  to  pay  less  ai^ 
amount  she  received  for  the  rent  of  rooms 
in  the  house  during  such  period,  together 
with  certain  expenses  to  which  she  was 
placed  in  packing  the  articles  in  the  house. 

In  Scribner  v.  Schenkel,  128  Cal.  250,  60 
Pac.  860,  where  a  buyer  of  bogs,  after  ac- 
cepting a  portion  of  them  under  the  con- 
tract, declined  to  pay  for  any  more  of  them, 
it  was  held  that  the  seller  might,  without 
tender  of  delivery,  sell  the  remainder  of  the 
hogs  at  the  actual  market  prioe,  and  recov- 
er from  the  buyer  as  the  measure  of  dam- 
ages for  a  breach  of  Ms  contract  the  dif- 
ference between  the  contract  prioe  of  the 
undelivered  hogs  and  the  price  actually  n- 
ceived  in  the  market.  To  the  same  effect 
is  Levis  v.  Royal  Packing  &  Drving  Co.  1 
Cal.  App.  241.  81  Pac.  1086  (refusal,  after 
part  delivery,  to  pay  for  rest  of  prunes  oon- 
traeted  for). 
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Behrman  v.  Newtoo,  103  Ala.  525.  16  So. 
838;  White  t.  Wolf,  185  Fa.  369,  39  Atl. 
1011;  3  Am.  &,  Eng.  Enc  Law,  p.  904. 

Heflsrs.  Leo  Loeb  and  Andrew  8.  Alex- 
ander, for  defendant  in  error: 

The  court  eonunita  no  reversible  error  in 
instmoting  the  jury  to  find  for  a  party  in 
whoee  favor  the  eridmee  plainly  and  dedd- 
edly  predbminateB. 

WilliamBon  v.  Nigh,  68  W.  Va.  629,  53 
S.  E.  124;  Cobb  t.  Glenn  Boom  A  Lumber 
Co.  57  W.  Va.  49,  110  Am.  St.  Rep.  734,  49 
S.  E.  1005;  White  v.  L.  Hoater  Brewing  Co. 
51  W.  Va.  259,  41  S.  E.  180;  Porter  v. 
Mack,  50  W.  Va.  581,  40  S.  E.  459;  Ketter- 
man  v.  Dry  Fork  R.  Co.  48  W.  Va.  606,  37 
S.  E.  683;  Ritz  v.  Wheeling,  45  W.  Va.  262, 
43  L.RJV.  148,  31  S.  E.  993;  6  Enc.  PI.  &  Pr. 
p.  678;  Gentry  v.  Singleton,  63  C.  C.  A.  231, 
128  Fed.  679;  Boston  &  M.  R.  Co.  v.  Sar- 
gent, 72  N.  H.  455,  57  Att.  688;  Arnold  v. 
Prout,  51  N.  H.  587;  Delaware,  L;  A  W.  R. 
Co.  T.  Converse.  139  U.  S.  469,  35  L.  ed.  213, 
11  Snp.  Ct.  Rep.  569;  North  Pennsylvania 
R.  Co.  ▼.  Commercial  Nat.  Bank,  123  U.  S. 
727,  31  L.  ed.  287,  8  Sup.  Ct.  Rep.  266; 
Ketchum  v.  Wilcox,  5  Kan.  App.  881,  Appz., 
48  Pac.  446;  Bagley  v.  Cleveland  Rolling 
Mill  Co.  22  Blatchf.  342,  21  Fed.  159;  Peet 
T.  Dakota  F.  A  M.  Ins.  Co.  1  S.  D.  462,  47 
N.  W.  532;  Hartman  t.  Alden,  34  N.  J.  L. 
518;  McCleneghan  v.  Norton,  4  Neb.  (Unof.) 
209,  93  N.  W.  695;  Star  Wagon  Co.  t.  Mat- 
thiesMn,  8  Dak.  233,  14  N.  W.  107;  Mc- 
Cormick  v.  Holme*,  41  Kan.  266,  21  Pa«. 
108. 

Fraud  is  never  presnmed,  and,  wbere  It 
is  alleged,  the  facts  snstaining  it  must  be 
clearly  made  out. 

Oberlin  College  t.  Blair,  46  W.  Va.  812, 
32  S.  E.  203;  Wood  v.  Harmiaon,  41  W.  Va. 
376.  23  S.  E.  560;  Knott  v.  Searoands,  26 
W.  Va.  99;  Butler  t.  Thompson.  46  W.  Va. 
m,  72  Am.  St.  Rep.  838,  31  S.  E.  960; 
Armstrong  v.  Bailey,  43  W.  Va.  778,  28  S. 
E.  766;  Clay  t.  Deskins,  86  W.  Va.  350, 
15  S.  E.  85;  Greer  t.  O^rien.  38  W.  Va. 
277,  15  S.  E.  74;  Calwell  v.  Caperton,  27 
W.  Va.  397;  Hale  ▼.  West  Virginia  Oil 
A  Oil  Land  Go.  11  W.  Vo.  229. 

PoffenbarKer,  P.,  delivered  the  o|rinion 
of  the  court: 

The  Acme  Food  Company  obtained  a 
judgment  against  J.  B.  Older,  in  the  cir- 
cuit court  of  Putnam  county,  for  9426.45, 
the  amount  of  a  verdict  rendered  by  a 
Jury  by  direction  of  the  court,  and  of  this 
judgment  Older  complains,  assigning  a  num- 
ber of  errors. 

The  court  overruled  his  demurrer  to  the 
declaration  and  each  count  thereof.  The 
sufficiency  in  law  of  the  common  counts  is 
admitted,  but  there  was  a  special  oount  on 
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a  promissory  note  which  the  attorneys  for 
the  plaintiff  in  error  say  was  clearly  bad. 
It  alleges  that  the  defendant  "made,  executed, 
and  delivered  to  the  plaintiff  a  certain 
promissory  note  .  .  .  whereby  he  prom- 
ised and  agreed,  for  value  received,  as  ac- 
knowledged and  set  out  on  the  face  of  said 
note,  to  pay  to  plaintiff,"  etc.,  and  then 
avers  nonpayment  thereof  after  the  day 
when  the  same  became  due.  Upon  the  au- 
thority of  Cooke  V.  Simms,  2  Call  (Va.)  35; 
Wooddy  V.  Floumoy,  6  Munf.  (Va.)  506.and 
Burton  v.  Hansford,  10  W.  Va.  470,  27  Am. 
Rep.  671,  it  is  charged  that  this  count  does 
not  allege  a  promise  or  undertaking  to  pay 
the  amount  named  in  the  note;  the  clause, 
"whereby  he  promised  and  agreed"  is  said 
to  be  merely  descriptive  of  the  note.  If  it 
amounted  to  no  mora  than  a  participial 
phrase,  using  the  word  "promising,"  as  in 
the  fourth  count  of  the  declaration  in  the 
case  of  Cooke  v.  Simms.  it  would  be  in- 
sufficient, nor  is  there  any  other  clause  or 
phrase  in  the  count  that  would  supply  the 
omission.  After  the  common  counta  in  the 
.  preceding  part  of  the  declaration,  a  promise 
in  consideration  of  the  indebtedness  stated 
in  the  common  counts  is  averred;  but  neither 
in  the  special  count,  nor  after  it,  is  there 
such  an  averment,  unless  the  phrase  above 
quoted  is  such.  In  the  clause  assigning 
breaches  of  the  undertaking  there  is  a  re- 
cital in  which  reference  is  made  to  the 
promises  and  undertakings  set  out  in  the 
several  counts,  but  no  averment  of  a  prom- 
ise. However,  we  think  the  language  above 
quoted  from  the  declaration  is  suiRcient. 
The  word  "whereby"  is  grammatically  and 
logically  equivalent  to  the  words  "and  by 
it,"'  so  that  it  has  the  same  effect  as  if  the 
pleader  had  said  the  defendant  had  made 
.his  note  and,  by  it,  promised  and  agreed  to 
pay,  etc.  It  is  undoubtedly  descriptive  of 
the  note,  but  it  is  also  affirmative  and  nar- 
rative of  the  legal  effect  thereof,  or  rather 
of  the  act  of  the  defendant  in  making  the 
note.  It  clearly  performs  a  double  function, 
and  yet  it  does  not  subject  the  count  to  the 
rule  against  duplicity,  for  the  descriptive 
effect  is  subsidiary  to,  and  included  in.  the 
statement  or  narration  respecting  the  act 
of  the  defendant.  The  descriptive  function 
is  really  a  necessary  one.  It  specifies  the 
means  by  which  the  promise  was  made. 

Two  of  the  «>mmon  counts  are  for  goods 
bargained  and  sold,  not  sold  and  delivered, 
and  there  is  rather  a  query  as  to  whetlier 
there  can  be  a  common  indehitatut  count  for 
goods  sold,  but  not  delivered.  Chitty** 
Pleading,  11th  Am.  ed.  340,  says:  "In  gen- 
eral, the  consideration  must  have  been  ex- 
ecuted, not  executory."  Volume  2  of  the 
same  work,  at  page  67,  prescribes  a  form  of 
common  count  for  goods  lMU'gaiiwd>and  sold. 
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Lord  Eldon  indicated  the  distinction  be- 
tween the  two  forms  of  declaring  in  Ex  parte 
WOtuBt  19  Ves.  Jr.  607,  609.  There  may 
be  an  executed  contract,  passing  title,  with- 
out delivery  of  possession,  as  in  the  case 
of  the  retention  of  a  sellei's  lien.  There,  a 
oouDt  for  goods  sold  and  delivered  rould  not 
be  maintained,  but  one  for  goods  bargained 
and  sold  could  be,  for  the  contract  is  com- 
plete and  the  seller  entitled  to  recover  the 
price,  although  the  goods  have  not  been  de- 
livered. It  is  an  executed  contract.  Bus- 
kirk  Bros.  V.  Peck,  57  W.  Va.  860,  50  S. 
E.  432.  See  also  Simmons  v.  Swift,  5 
Bam.  &  C.  857;  Rhode  v.  Thwaitea,  6  Bam. 
&  C.  388;  Atkinson  t.  Bell,  8  Bam.  ft  C. 
277. 

Most  of  the  other  errors  assigned  involve 
consideration  of  the  evidence,  and  the  at- 
tomeys  for  the  defendant  in  error  strenu- 
ously insist  that  it  is  neither  incorporated 
into,  nor  identified  by,  the  bills  of  exception. 
Bill  of  exception  No.  1,  taken  for  the  pur- 
pose of  making  the  evidence  a  part  of  the 
record,  is  a  skeleton  bill.  In  this,  under 
the  beading,  'TlaintifTs  Evidence,"  there 
are  six  numbered  paragraphs,  purporting  to 
identify  the  documentary  and  oral  evidence 
introduced  bv  the  plaintiff.  The  first  clause 
calls  for  "Exhibit  J.  B.  O.  Ex.  1,"  describ- 
ing it  as  a  paper  writing  called  "order 
blank  and  note,"  and  marked  as  aforesaid, 
and  directs  insertion  thereof.  Ko  paper  so 
marked  is  found  in  the  record,  but  a  paper 
called  an  order  blank  and  note  by  the  attor- 
ney in  the  examination  of  the  witness  for 
the  plaintiff,  but  Which  is,  in  fact,  an  order 
and  a  note,  the  note  sued  on,  is  found,  and  a 
witness  for  the  plaintiff  says  it  is  marked 
"J.  B.  O.  Ex.  1."  The  second  calls  for  a 
paper  writing  marked  "G.  S.  Ex.  A,"  with 
the  evidence  of  George  H.  Simpson  and  di- 
rects insertion  thereof.  A  paper  is  found 
marked  as  indicated,  and  the  testimony  of 
Simpson  refers  to  it.  The  third  calls  for 
a  paper  writing  marked  "Ex,  Z,"  with  the 
evidence  of  George  H.  Simpson,  and  a  pap« 
so  marked  is  found  in  the  record.  The 
fourth  calls  for  a  paper  writing  called  "Ex. 
E."  letter  of  J.  B.  Older,  August  20th,  ad- 
dressed to  Acme  Food  Company.  Jiut  such 
a  letter,  so  marked,  is  found.  No.  5  direcU 
the  insertion  of  the  deposition  of  J.  W.  Cal- 
land  with  the  exhibits  filed  therewith,  and 
such  a  deposition  is  found  in  the  certificate 
of  the  stenographer.  No.  6  directs  the  tn- 
sertion  of  tlie  testimony  of  J.  B.  Older  and 
George  H.  Simpson,  taken  Isy  the  stenog- 
rapher in  shorthand  and  written  out  in 
longhand  by  her,  and  her  certificate  shows 
such  testimony.  Under  the  heading,  De- 
fendant's Evidence,"  similar  directions  are 
given,  and  all  the  papers  ..nd  evidence  di- 
rected to  be  inserted  are  found  in  the  eer- 
17  L.R.A.(N.8.) 


tificate  of  Ethel  L.  Vicroy,  stenog- 
rapher. She  is  named  in  the  bill  of  ex- 
ceptions as  the  stenographer.  The  identifi- 
cation of  the  documents  and  testimony  ia 
clear  and  complete.  There  is  not  the  sli^it- 
est  uncertainty  as  to  anything.  They  were 
not,  in  fact,  inserted  in  the  bill.  The  cln-k 
certifies  the  skeleton  bill,  and,  along  with  it, 
the  stenographer's  certificate,  in  which  the 
oral  testimony  is  all  set  out,  accompanied 
by  the  exhibits,  means  for  identifying  which 
are  found  in  the  descriptions  given  by  the 
witnesses  and  the  marks  found  on  the  pa- 
pers themselves,  corresponding  to  the  "ear- 
marks," given  in  the  skeleton  bill.  Though 
not  physically  incorporated  in  th«  bill  of 
exceptions,  they  are  dearly  in  it  and  a  part 
of  it  in  a  legal  sense. 

The  defendant  pleaded  nonassumpsit  and 
filed  two  special  pleas.  By  the  first  special 
plea  he  averred  fraud  in  the  procurement  of 
the  note,  and,  by  the  second,  denied  execu- 
tion thereof.  The  material  facts  shown  by 
the  evidence  are  as  follows:  The  plaintiff 
was  a  manufacturer  and  dealer  in  poultry 
and  animal  food  at  Chicago,  Illinois.  On 
the  8th  day  of  August,  1904,  their  salesman, 
J.  W.  Calland,  obtained  from  Older,  at  the 
city  of  Charleston,  his  writtten  order  on  a 
printed  form  for  their  products,  amounting 
to  $402.50.  At  the  bottom  of  the  order, 
and  above  his  signature,  there  was  the  fol- 
lowing memorandum  and  note:  '^o  be 
shipped  Sept.  lat,  4  per  cent  discount  if  paid 
by  Aug.  23.  One  hundred  and  twenty  days 
after  date,  for  value  received,  I,  we,  or 
cither  of  us,  promise  to  pay  to  Acme  Food 

Co.,  or  order,  four  hundred  and  two  •  

J^<^  dollars,  at  Acme  Food  Co.'b  offisa, 
Chicago,  HI.,  with  interest  after  .maturity 
until  paid.**  Below  the  note  there  was  a 
printed  guarantee  of  the  goods  sold  by  the 
plaintiff.  At  the  same  time,  Calland  gave 
to  Older  a  paper  called  "Shipping  direc- 
tions," at  the  beading  of  whidi  there  was 
written  or  printed  this  direcUon:  "These 
shipping  isstructicms  must  be  filled  onl 
complete  and  attached  to  all  orders  and 
notes."  It  was  directed  to  the  Acme  Food 
Company,  and  contained  blanks  for  the 
name  of  the  consignee,  his  address,  and 
sizes  of  packages  of  the  different  kinds  of 
food,  with  blanks  for  numbers  of  packages 
and  prices.  Calland  filled  in  Oldei's  name 
and  his  address,  uid  inserted  some  of  the 
quantities  to  be  shipped,  and  then  wrote 
below  the  order  the  following:  "Terms 
ninety  days.  An  extension  of  time  will  be 
given  until  sold."  Calland  admits  the  exe- 
cution and  delivery  of  this  paper,  but  says 
it  was  delivered  after  the  order  and  note 
were  signed  by  Older.  Older  says  it  was  de- 
livered at  the  same  time  and  was  a  part  of 
the  same  transaction.    Older  further  says 
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he  did  not  read  the  order  and  note,  but  that 
Calland  read  to  him  all  of  it  except  the 
note,  and  that  he,  under  the  belief  that 
it  had  been  truly  read  to  him,  signed  it, 
under  the  impression  that  it  was  merely 
an  order  for  goods.  On  the  other  hand,  Cal- 
laod  says  Older  read  it  himself  before  he 
signed  it. 

On  the  16th  day  of  August.  1904,  the 
plaintiff  wrote  the  defendant  tlie  following 
letter: 

August  16,  '04. 

J.  B.  Older,  Esq., 

Confidence,  W.  Vft. 
Dear  Sir:— 

We  are  in  receipt  of  your  order  of  Au- 
gust 8th,  for  one  case  of  Acme  Poultry 
Food,  100  lbs.  in  10-lb.  pails,  and  6,000  lbs. 
of  Acme  Food,  wliich  you  request  us  to  sliip 
to  Beed  House,  West  Virginia,  under  date 
of  Sept.  Ist.  Wish  to  advise  we  have  manu- 
factured, marked,  and  set  aside  these  goods 
in  our  warehouse,  and  the  same  will  he 
shipped  yon  on  the  date  specified,  and  we 
have  accepted  of  your  note  bearing  date 
of  Aug.  8,  '04,  for  the  amount  of  $402.50, 
due  one  hundred  and  twenty  days  after 
date.  Thanking  you  for  the  order,  and  with 
kind  regards,  we  are, 

Yours  very  ^1y, 
Acme  Food  Company. 

On  the  SOtli  of  August,  Older  replied  as 
follows: 

Confldence,  W.  Va.,  Aug.  20,  1904. 
Acme  Food  Co., 

Chicago,  ni. 
Dear  Sir: — 

I  have  reconsidered  the  matter  In  regard 
to  the  amt.  of  stock  food  to  be  shipped  to 
me.  I  think  (1,000)  one  thousand  poundn 
will  be  all  that  I  can  handle  at  first.  I 
live  7  miles  from  the  R.  R.  and  have  no 
storage  room  and  cannot  get  any.  Also  I 
think  that  is  too  large  a  quantity  to  be 
disposed  of  in  this  locality.  That  is  the 
packages  are  too  large  to  introduce  this 
food  at  lirst  to  each  individual.  If  you  wish 
you  can  send  me  one  thousand  pounds  on 
the  same  terms  as  agreement  with  agent. 
If  you  prefer  not  to  send  this  amount  you 
need  not  send  any,  as  I  do  not  deem  it 
prudent  to  send  as  much  as  3  tons,  for  I 
do  not  believe  that  I  can  dispose  of  that 
amt.  this  faU.  J.  B.  Older. 

On  the  26th  of  August,  1904,  the  goods 
were  shipped,  and,  with  the  bill  of  lading, 
the  consignor  inclosed  the  following  printed 
notice:  "We  desire  to  call  your  attention 
to  the  liberal  discount  which  is  offered  for 
cash,  and  we  know  that  you  will  ftud  it  to 
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your  advantage  to  avail  yourself  of  this 
discount  as  it  will,  in  the  majority  of  cases, 
equal  the  freight.  In  other  words,  it  is 
equal  to  an  annual  interest  of  from  10  to 
15  per  cent.  In  extending  this  credit,  un- 
usual time  has  been  given,  and  this  credit 
has  been  granted  with  the  understanding 
that  the  obligation  will  be  met  promptly  at 
maturity.  Therefore,  no  extension  will  be 
granted,  but,  on  the  other  hand,  the  amount 
is  to  be  met  upon  the  date  specified.  Please 
do  not  write  for  extension,  but  if  you  are 
unable  to  avail  yourself  of  the  cash  dis- 
count, arrange  your  business  whereby  this 
bill  shall  be  paid  upon  maturity." 

After  the  receipt  of  this.  Older  wrote  the 
following  letters: 

Winfield,  Putnam  Co.,  West  Va., 

Sept.  8,  U04. 

Acme  Food  Co., 

Chicago,  HL 
Gentlemen: — 

Your  letter  of  Aug.  16th  Informing  me  of 
the  receipt  of  my  order  of  Poultry  Food  waa 
received.  I  replied  to  that  letter  telling  you 
not  to  send  so  much,  and  to  not  send  over 
1,000  lbs.  You  now  send  me  6,000  lbs.  I 
pMitively  refuse  to  accept  the  goods,  as  yon 
have  utterly  failed  to  comply  with  your  con- 
tract with  me,  as  made  by  your  agent  J.  W. 
Calland.  The  agent  agreed  that  goods  wen 
not  to  be  paid  for  until  sold. 
Very  truly, 

J.  B.  Older.    (Pr.  Dudding.) 

Winfleld,  Putnam  Co..  West  Va., 

Sept.  19,  1904. 

Acme  Food  Co., 

Chict^,  m. 

Gentlemen: — 

I  have  your  letter  of  the  15th.  inst.,  relat- 
ing  to  "Acme  Food."  I  am  willing  to  com- 
ply with  my  contract  with  your  salesman, 
J.  W.  Calland,  which  contract  was  the  goods 
should  be  paid  for  when  sold^  and  he  to 
assist  me  in  selling,— -that  is  he,  Calland,  to 
come  here  to  the  county,  travel  with  me, 
and  appoint  agents  to  sell  the  stuff,  I  to  do 
the  collecting.  As  soon  as  this  is  done,  or 
your  company  makes  this  part  of  the  agree- 
ment  good,  I  will  receive  the  goods;  but 
not  otherwise. 

Very  truly  yours, 

J.  B.  Older.    (Pr.  Dudding.) 

The  inquiry  as  to  whether,  in  this  state 
of  the  case,  the  court  could  properly  direct 
a  verdict  for  the  plaintiff,  renders  necessary 
the  ascertainment  of  certain  legal  principles 
relating  to  the  remedies  and  measure  of  re- 
lief for  breach  of  a  contract  of  sale  of  per- 
sonal property.  The  trial  court  must  have 
assumed,  either  that  tha  note  sued  on  was  a 
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contract,  separate  and  dietinet  In  all  respects 
from  that  of  the  sale  of  the  goods,  or  that 
the  order  for  the  goods,  accepted  by  the 
seller,  constituted  a  contract  of  sale  under 
which  the  title  to  the  goods  passed,  or  that 
the  contract  was  executory,  and,  though  title 
did  not  then  pass,  the  tender  of  delivery 
entitled  the  seller  to  the  same  remedy  and 
relief  as  if  the  contract  had  been  an  exe- 
cuted one.  If  the  first  of  these  assumptions 
is  ooirect,  the  special  plea  No.  2,  denying  un- 
der oath  the  making,  execution,  and  delir- 
ery  of  the  note,  raised  a  vital  issue  which 
should  have  gone  to  the  jury,  as  will  be 
more  clearly  indicated  in  a  subsequent  por- 
tion of  this  ojdnion.  But,  if  the  other  as- 
sumptions be  true,  this  would  make  no  prac- 
tical difference,  for  the  ordering  of  the  goods 
is  not  denied;  on  the  contrary,  it  is  ad* 
mitted.  Although  the  note  may  not  have 
been  executed,  the  plaintiff  would  be  entitled 
to  a  verdict  for  the  purchase  price  of  the 
goods,  which  amounts  to  the  same  thing; 
and  the  error  in  directing  the  verdict  was 
harmless.  Hence,  the  necessity  of  determin- 
ing whether  the  sale  was  executory  or  exe- 
cuted, and,  if  executory,  whether  the  sub- 
sequent tender  of  the  goods,  made  by  the 
plaintiff,  gave  it  the  right  to  sue  for  and  re- 
cover the  purchase  price,  or  only  damages 
for  the  breach  of  the  contract  on  the  part 
of  the  buyer  in  revoking  the  order  before 
delivery  and  refusing  to  accept  the  goods, 
on  the  assumption  that  the  jury  may  find 
he  did  oountennand  it. 

It  is  important,  also,  to  observe  and  re- 
member that  an  executory  contract,  under 
which  the  title  does  not  paaa  until  the  sell- 
er has  done  certain  things,  by  way  of  prepa- 
ration of  the  subject-matter  of  the  contract 
for  delivery,  or  the  identification  thereof, 
or  the  performance  of  a  condition  precedent, 
such  as  putting  it  on  board  the  cars  for 
shipment,  or  depositing  it  in  a  specified 
place  from  which  tlie  purchaser  is  to  take 
it,  may  become  executed  by  the  perform- 
ance of  all  these  things  before  the  purchaser 
has  dissented  frOm,  or  renounced,  or  repu- 
diated, his  contract,  or  given  notice  that 
he  wiU  not  accept.  In  eases  of  this  kind, 
the  measure  of  relief  ought  to  be,  and  is, 
the  same  as  in  the  case  of  an  executed  eon- 
tract  of  sale.  This  mnclusion  is  reeondtable 
to  legal  principles.  By  the  executory  con- 
tract of  purchase,  the  buyer  agrees  to  take 
the  property.  By  this  agreement,  he  mokes 
liimself  liable  in  damages  in  the  event  he 
fails  to  perform.  From  this  liability,  he 
cannot  escape  by  refusing  to  accept  the 
property  when  tendered.  Moreover,  he  has, 
for  a  valuable  consideration,  made  a  stand- 
ing offer  to  accept,  which  is  binding  upon 
him.  This  offer  he  cannot  rightfully  with- 
draw, but,  unliln  a  contract  for  tlu  lease 
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or  sale  of  real  estate,  it  is  incapable  of  com- 
pulsory spetafle  performanoe.  Therefore,  if, 
before  the  parebasn  undw  an  execatoiy  con- 
tract of  sale  repudiates  it  or  ^vea  notiee 
of  hts  intention  not  to  aoeept,  the  aeller 
performs  all  ttie  antecedent  thinga  stipulat- 
ed to  be  dime  on  his  part,  he  thereby  ac- 
cepts and  takes  advantage  of  ataacUng 
offer  of  acceptance  made  by  the  purdiaaer, 
and  completely  doses  the  executory  oootnet 
and  makes  it  an  executed  one,  passing  the 
title  into  the  purchaser.  Tfaeo  he  may  dear- 
ly sue  for  the  purchase  price.  The  property 
has  become  that  of  the  purchaser,  who  owes 
the  seller  the  {turehase  money,  a  debt  pure 
and  simple,  the  amount  whereof  is  fixed  by 
the  contract,  and  is  not  merely  liiU>Ie  for 
damages  for  the  breach  of  a  contract.  In 
such  ease,  it  is  not  an  action  tor  damages 
for  refusing  to  accept  the  goods.  The  title 
has  been  accepted,  whether  the  goods  are 
actually  in  the  buyer's  possession  or  not 
On  the  perfcvmance  of  all  those  things  wluch 
the  ocmtract  imposed  upon  the  aeller,  in  the 
absence  of  any  dissent  on  the  part  of  the 
buyer,  the  title  passes  by  the  mutual  con- 
sent of  both  parties,  and  so  every  technical 
requirement  of  the  law  of  contracts  is  eom- 
plied  wiUi. 

The  authorities  all  agn$  that  the  pur- 
chase price  of  goods  sold  may  be  recovered 
if  the  eontraot  has  bsen  exeevted.  Aa  to 
the  measure  of  damages,  when  the  contrmet 
is  executory  and  the  buyer  haa  refused  to 
accept  the  goods,  there  seems  to  be  a  con- 
flict of  authority.  One  question,  then,  to 
be  determined,  is  whether  tiie  contrMt  was 
executory,  and,  U  so,  and  there  haa  been 
a  refusal  to  accept,  whether  the  measuxe 
of  damages  is  the  purdiase  price  or  only 
damages  for  the  breach  of  the  agreemeut  to 
accept.  Actual  delivery  to  the  vendee  is 
not  always  necessary  to  the  passing  of  ti- 
tle. Whether  the  title  has  passed  depends 
upon  the  intention  of  the  parties,  to  be  o- 
certained  from  the  terms  of  the  contract, 
when  they  are  clear  and  unambiguous,  and 
from  the  terms  and  admissible  extraneous 
evidence,  when  they  are  not  so.  Buskirk 
Bros.  V.  Peck,  57  W.  Va.  360,  60  S.  E.  482; 
Morgan  v.  King,  28  W.  Va.  1.  S7  Am.  Rep. 
638;  Hood  v.  Blodh  Bros.  80  W.  Va.  S44,  11 
8.  E.  910;  Haxall  Bros.  v.  Willis,  15  Oratt 
434.  It  is  not  necessary  to  refer  to  the 
many  illustrations  to  be  found  in  the  books, 
showing  under  what  circumstances  title  may 
pass  without  delivery  or  payment  of  the 
purchase  money,  or  Uw  rules  for  determin- 
ing whether  it  does  or  not.  It  suffices  to 
direct  attention  to  the  bupmrtance  of  re- 
membering that  title  does  often  pass  under 
such  drcumstances,  and  that  whether,  under 
the  evidence  in  any  given  case,  it  has  passed, 
is  annetimes  a  question  for  the  ijiry.  Per* 
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haps,  by  reuon  of  the  clearneM  and  cer- 
tainty of  the  terDu  of  the  written  or  verbal 
contract,  or  the  conclusion  Reducible  from 
the  uncontroverted  facts,  it  is  more  fre- 
quently a  question  for  the  court.  When 
the  contract,  at  its  inception,  is  executory, 
it  is  necessary  to  bear  in  mind  the  requi- 
site of  performance  of  the  conditions  prece- 
dent, in  determining  the  measure  of  the 
damages  or  the  amount  of  recovery,  it  being 
dependent  upon  the  vesting  of  title  in  the 
buyer. 

It  is  sometimes  said  that  the  vendor  in  an 
executory  contract  of  sale  has,  on  the  refusal 
of  the  vendee  to  accept  tlie  property,  an 
election  as  to  whether  he  will  treat  it  as 
his  own  and  sue  for  damages  for  the  breach, 
or  treat  it  as  that  of  the  purchaser  and  sue 
for  the  price;  and  that,  in  the  latter  case, 
he  may  set]  the  property  and  recover  the 
difference  between  the  contract  price  and 
the  price  obtained  on  such  sale,  or  store  it 
for  the  vendee  and  recover  the  whole  pur- 
chase price.  Sedgw.  Damages,  §  753;  Ben- 
jamin, Sales,  p.  794.  note  3;  Tiedeman, 
Sales,  g  333;  24  Am.  k  Eng.  Enc.  Law,  2d 
ed.  p.  1118.  In  the  first  three  of  these  au- 
thorities it  is  said  this  Is  the  prevailing 
American  rule.  The  last  work  cited  indi- 
cates that  it  is  not.  It  states  the  general 
rule  as  follows :  "Where  title  has  not  passed, 
and  the  contract  is  still  executory,  it  is 
usually  held  that  the  remedy  by  an  ac- 
tion for  damages  is  exclusive,  and  that  an 
action  for  the  agreed  price  cannot  be  main- 
tained."  Sutherlsnd  on  Damages,  3d  ed.  vol. 
3,  $  644,  says:  "To  entitle  the  seller  to  re- 
cover the  full  value, — either  the  contract 
or  the  market  price, — the  sale  must  be  exe- 
cuted so  as  to  pass  the  title  to  the  pur- 
chaser; the  property  must  be  at  his  risk, 
and  he  thus  qualified  to  bring  trover  for  it. 
Then,  and  not  till  then,  an  action  either  for 
goods  sold  and  delivered,  or  bargained  and 
sold,  may  he  maintained;  the  former  if  there 
has  been  delivery,  and  the  latter  if  there 
has  not.  The  sale  of  a  specific  chattel  pass- 
es the  property  in  it  to  the  vendee  without 
delivery,  and  the  risk  of  property  which  is 
the  subject  of  a  sale  attends  the  title.  But, 
where  the  sale  is  of  goods  generally,  no 
property  in  them  passes  until  there  is  a 
Bubaequent  appropriation  according  to  the 
contract  of  the  goods  to  which  it  applies. 
Where,  by  the  contract  itself,  the  vendor 
appropriates  to  the  vendee  a  specific  chattel, 
and  the  latter  thereby  agrees  to  take  that 
chattel  and  to  pay  the  stipulated  price,  the 
parties  are  then  in  the  same  situation  as 
they  would  be  after  a  delivery  of  goods  in 
pursuance  of  a  general  contract.  The  very 
appropriation  is  equivalent  to  delivery  by 
the  vendor,  and  the  assent  of  the  vendee  to 
tnke  the  specific  chattel  and  pay  the  price 
17  L.R.A.(N.S.) 


is  equivalent  to  bis  accepting  possession. 
The  effect  of  the  contract,  therefore,  is  to 
vest  the  property  in  the  tuirgainee.  .  .  . 
Several  cases  in  New  York  seem  to  affirm 
the  right  of  a  vendor  to  tender  goods  on  an 
executory  contract  of  sale  and  sue  for  the 
price,  though  the  agreement  did  not  give 
him  the  right  of  selecting  and  appropriate 
ing  the  particular  goods  to  it.  When  arti- 
cles are  ordered  to  be  manufactured  they  are 
treated  as  the  property  of  the  vendee  when 
made,  and  notice  thereof  given  to  him  with 
request  to  take  them  away.  The  vendor 
has  then  an  Immediate  right  of  action  for 
the  price." 

The  classification  of  the  oases,  made  by 
the  text  writers,  is,  in  some  instances,  in* 
accurate.  The  writers  seem  not  to  have  ob- 
served in  all  instances  the  distinctions  and 
tests  above  mentioned.  In  other  words,  they 
have  frequently  classed  cases  in  which  the 
title  had  passed,  or  in  which  there  was  evi- 
dence from  which  the  jury  might  have  found 
the  fact,  as  cases  in  which  it  had  not  passed. 
In  other  instances  they  have  failed  to  ob- 
serve that  the  executory  contract  had  be- 
come executed  so  as  to  pass  the  title  before 
any  renunciation  was  made  by  the  vendee. 
Indeed,  there  are  very  few  cases  in  which 
the  seller  has  been  allowed  to  recover  the 
purchase  price  when  the  title  to  the  proper- 
ty had  not  passed  to  the  buyer.  The  doe- 
trine  of  election,  when  the  title  has  not 
passed,  seems  to  have  grown  out  of  an  un- 
fortunate and  inaccurate  interpretation  of 
certain  cases  made  by  Mr.  Sedgwick  in  his 
work  on  Damages,  He  having  stated  the 
proposition  a  good  many  years  ago,  certain 
courts  cited  his  work  as  authority  for  it, 
and,  later,  the  editors  of  that  work  have 
cited  these  cases  to  sustain  it.  His  text 
may  have  been  misinterpreted.  Thus,  Dus- 
tan  V.  McAndrew,  44  N.  Y.  72,  cites  Sedg- 
wick on  Damages.  Then  in  the  eighth  edi- 
tion of  Sedgwick,  Dustan  v.  McAndrew  is 
the  first  case  cited.  On  examination,  Dus- 
tan V.  McAndrew  will  be  found  to  have  been 
a  fully  executed  contract.  The  hops  had 
been  delivered  at  the  place  of  delivery  speci- 
fied in  the  contract  before  there  was  any 
dissent  on  the  part  of  the  purchaser.  It 
may  also  have  been  an  executed  contract 
passing  the  title  at  its  inception.  At  any 
rate,  it  is  not  a  case  in  which  the  title  had 
not  passed.  An  older  edition  of  Sedgwick, 
the  fifth,  cited  Graham  v.  Jackson,  14  East, 
498;  Bement  v.  Smith,  15  Wend.  493,  and 
Thompson  v.  Alger,  12  Met.  428,  to  sus- 
tain his  proposition.  In  Graham  v.  Jack- 
son, the  case  of  a  sale  by  a  bought-and- 
sold  note,  made  by  a  broker  in  New  York, 
it  appeared  that  the  defendant  had  bought 
of  the  plaintiff  300  tons  of  Campeachy  log- 
wood, which  the  memorandum  d^eribed  na 
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real  merchantable  quality;  sach  oa  may  be 
determined  to  be  otherwise  by  impartial 
judges  to  be  rejected."  Before  any  objec- 
tion was  made  by  the  purchaser,  the  log- 
wood arrived  in  England.  Supposing  it  not 
to  have  been  an  executed  contract  at  its 
inception,  passing  the  title,  it  had  been  exe- 
cuted when  the  action  was  brought.  It 
had  been  delivered  at  the  place  stipulated. 
Upon  delivery,  it  became  the  property  of 
the  purchaser,  he  having  given  no  notice 
of  intention  not  to  receive  it.  It  is  not 
clear  that  it  was  an  executory  contract. 
If  the  broker  and  the  seller  agreed  at  the 
time  upon  the  specific  wood  loaded  on  a 
ship  then  at  New  York,  ready  to  be  carried 
to  Liverpool,  the  seller  having  nothing  more 
to  do  with  it,  then,  under  all  the  authori- 
ties, it  was  an  executed  contract  of  sale, 
passing  title.  Bement  v.  Smith  was  an  ac- 
tion brought  by  the  manufacturer  of  a  car- 
riage, made  to  the  order  of  the  defendant 
for  an  agreed  price.  There  was  no  dissent 
on  the  part  of  the  defendant  until  after 
the  sulky  had  been  made  and  delivered. 
Therefore,  if  it  were  an  executory  contract 
in  the  first  instance,  it  had  become  executed 
before  the  purchaser  withdrew  his  ofi'er  to 
accept.  But  it  was  a  contract  for  the  man- 
ufacture of  an  article,  made  to  the  order  of 
the  buyer,  and  was  analogous  to  that  of  a 
contract  of  a  sculptor  to  make  a  statue,  or 
a  painter  to  make  a  picture,  or  a  tailor  to 
make  a  suit  of  clothes;  in  all  which  cases 
the  article,  when  done,  appears  to  have 
been  intended  to  be  the  property  of  the  per- 
son for  whom  it  was  made.  It  is  not  a  con- 
tract for  the  manufacture  of  an  article  for 
sale  on  the  market.  In  a  practical  sense,  it 
ia  an  agreement  on  the  part  of  the  man- 
ufacturer to  use  his  material  and  bestow 
his  labor  and  skill  in  the  fabrication  of  an 
article  for  another  person. 

As  the  passing  of  title  is  a  question  of  In- 
tention, to  be  ascertained  from  the  facts  and 
circumstances,  in  the  absence  of  an  express 
stipulation  as  to  when  it  shall  pass;  and  it 
appears  that  the  article  so  specially  made 
was  intended  for  iio  person  other  than  him 
who  ordered  it,  not  the  manufacturer  for  hia 
own  use  or  for  sale  in  the  market  generally, 
— it  seems  clear  that  the  intention  waa  that 
the  article  should  become  that  of  the  former 
on  the  completion  thereof.  Cases  of  this 
kind  are  regarded  as  exceptions  to  the  gen- 
eral rule  respecting  the  vesting  of  title.  That 
of  Bement  v.  Smith  was  expressly  declared 
in  the  opinion  to  be  analogous  to  a  can- 
tract  by  a  tailor  to  make  a  garment,  or  a 
shoemaker  to  make  a  pair  of  shoes.  An- 
other case  of  the  same  kind  ia  that  of  Bal- 
lentine  v.  Robinson,  46  Pa.  177,  in  which 
the  price  of  an  e;igine  made  to  a  special 
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order  waa  the  matter  in  controversy.  The 
court  said:  "The  present  ia  not  strictly  tbe 
caae  of  a  sale.  The  plaintiffs  agreed  to 
build  the  engine  according  to  directions  of 
the  defendants,  and  to  furnish  tbe  neces- 
sary materials  for  it.  When  it  was  com- 
pleted the  defendants  had  notice,  and  were 
bound  to  take  it  away  and  pay  the  eon- 
tract  price;  but,  instead  of  taking  it  and 
paying  the  price,  they  requested  the  plain- 
tiffs to  sell  it.  In  such  a  caae  tbe  right  of 
property  was  clearly  in  them  on  notice  of 
the  completion  of  the  article."  In  view  of 
thta  language,  the  case  is  certainly  not  one 
that  can  be  cited  in  aupport  of  the  propo- 
sition that  the  seller  may  sue  for  the  price 
when  the  title  has  not  passed.  The  court 
expressly  found  and  declared  that  it  bad 
paaaed.  Another  case  of  the  same  kind  is 
Shawhan  t.  Van  Nest,  26  Ohio  St.  490,  18 
Am.  Rep.  313,  in  which  the  subject-matter 
of  the  controversy  was  the  purchase  price 
of  a  carriage  constructed  for  the  defendant, 
in  accordance  with  hia  order  and  direction. 
The  court  followed  Bement  v.  Smith.  In 
the  opinion  the  Sedgwick  rule  was  disenssed, 
as  well  as  its  approval  in  Swan's  Treatise, 
but  the  court  refrained  from  committing  It- 
self to  it,  saying:  '^e  sanction  and  apply 
the  rule  in  the  determination  of  the  particu- 
lar case  before  us."  It  did  not  determine 
whether  the  title  had  paased  or  not.  It 
could  not  have  applied  the  principle  of  Be- 
ment V.  Smith  and  Ballentine  v.  Robinson 
as  it  did  without  finding  that  the  title  had 
passed.  Chicago  v.  Greer,  9  Wall.  726,  19  L, 
ed.  769,  is  classed  as  a  case  asserting  right 
of  action  for  the  price  when  the  title  has 
not  passed,  but  it  involved  not  a  mere  sale 
of  goods.  The  contract  was  to  manufacture 
hoae  for  the  city,  and  had  not  been  fully 
performed  at  all,  the  eity  having  counter- 
manded its  order  before  the  goods  had  all 
been  manufactured  and  delivered.  It  waa 
an  action  for  damages  for  breach  of  a  eon- 
tract,  not  for  the  price  of  the  goods.  One 
of  the  questions  was  whether  the  value  of 
materials  so  prepared  for  the  purpoaea  of 
the  contract  as  to  make  them  leaa  valuable 
for  other  purposes  and  unfit  for  sale  in  the 
market  could  be  given  ia  evidence  as  a  cir- 
cumstance bearing  on  the  question  of  dam- 
ages. The  declaration  was  for  damages  for 
the  breach,  not  for  the  price,  and  the  court 
did  not  discuss  or  state  any  rule  governing 
the  measure  of  damages.  Thompson  v.  Al- 
ger, supra,  cited  to  sustain  the  t«xt  in  Sedg. 
wick,  was  an  action  for  the  purchase  price 
of  certain  corporation  stock,  and  the  court 
found  and  expressly  declared  that  the  title 
had  paaaed,  and,  in  that  connection,  stated 
that,  if  it  had  not,  the  measure  of  damages 
would  not  have  been  the  contract  price.  It 
said:   "The  contract  of  the  vendor  to  sell  to 
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the  defendant  180  shajes  of  railroad  stock 
required  a  previous  transfer  of  the  shares 
on  the  books  of  the  corporation.  This,  from 
the  very  nature  of  the  ease,  was  a  previous 
act;  and,  when  done,  it  passed  the  property 
on  the  books  of  the  company  to  the  defend- 
ant." Hayden  v.  Demets,  63  N.  Y.  426,  is 
a  case  in  which  the  title  had  passed.  Origi- 
nally the  contract  was  executory,  but,  with- 
out any  dissent  on  the  part  of  the  purchas- 
ers,  a  tender  of  the  property  was  made.  Fa- 
idfle  Iron  Works  Go.  Long  Island  K.  Co. 
62  N.  X.  272,  was  a  case  of  the  same  kind. 
In  Mason  v.  Decker.  7S  N.  Y.  696,  28  Am. 
Rep.  190,  there  was  no  withdrawal  or  re- 
nunciation before  a  tender  was  made.  In 
Harris  Mfg.  Co.  v.  Marsh,  49  Iowa,  11,  there 
was  a  delivery  at  the  place  stipulated  in 
the  contract  and  the  title  passed.  In  Wade 
r.  MofTett,  21  HI  110,  74  Am.  Dec.  79,  the 
anit  was  lor  the  purchase  price  of  a  cer- 
tain mole,  soU  at  aneUon,  clearly  a  case 
of  an  executed  contract.  In  Bell  v.  Offutt, 
10  Bosh,  632,  the  hogs  for  the  purchase 
price  of  which  the  action  was  brought  had 
been  delivered  at  tbe  place  stipulated  in 
the  contract,  without  notice  of  dissent. 
White  V.  Solomon,  164  Mass.  616,  80  LILA. 
537,  42  N.  E.  104,  involved  an  executed 
contract  of  sale.  There  bad  been  a  delivery 
of  the  subject-matter  within  ih»  time  and 
at  the  place  stipulated  and  without  ai^  die- 
sent  OB  the  part  of  the  purchaser  until  aft- 
er this  condition  had  been  performed.  Smith 
Bergengr-n,  1S8  Haw.  236, 10  LILA.  768, 
26  N.  E.  690,  involved  an  ezeeoted  contract. 
The  defendant  liad  nude  a  conditional  prom- 
ise to  pay  tlie  plaintiff  $2,000  fn  ease  the 
former  should  renew  his  professional  prae> 
tice  in  a  certain  dty.  He  did  renew  It. 
and  thereby  niade  the  oontract  almduie. 
Thomdike  r.  Locke,  98  MImb.  340,  was  an 
executed  contract,  as  appears  from  the  syl- 
labus, reading-  an  ft^m:  "One  iriio  has 
sold  shares  in  a  corporation,  with  a  vritten 
agreement  to  take  back,  at  the  expiration 
of  a  Bpe<afled  time,  all  of  them  which  the 
purchaser  may  tlien  own,  and  to  pay  there- 
for a  stipulated  priee,  is  liable  to  pay  the 
full  stipidated  i»ioe,  after  the  expiration  of 
the  time,  and  a  tender  of  the  shares  then 
remaining  unsold  by  the  purduMw,  both  be- 
fore action  brought  and  at  the  trial  thereof, 
and  a  refuse  by  the  nndor  to  receive 
them."  Bodnum  Guilfcurd,  118  Masa.  406. 
involved  an  exeented  contract  At  the  time 
the  action  was  bronglit  the  goods  were  in 
the  aotoal  poeaession  of  the  defendant.  It 
waa  roeewood  cnt  into  {rfeoss  of  a  certain 
shape  for  wUdi  the  defendant  had  agreed 
to  pay  10  cents  per  pound.  When  he  re- 
ceived the  wood  it  was  discovered  that  some 
of  the  pieoea  were  impeirfect.  On  this  fact 
he  based  his  defoise  to  the  action  <m  the 
17LJLA.(Nil)  62 


contract,  and  the  court  held  that  he  was 
bound  to  pay  the  agreed  price  for  the  176 
pounds  which  had  been  delivered  according 
to  the  contract.  In  Nichols  v.  Morse,  100 
Mass.  523,  it  appeared  that  the  property 
had  been  delivered  before  the  seller  had  any 
notice  of  the  intention  of  the  buyer  not  to  ac- 
cept. Hence,  it  was  an  executed  contract. 
It  will  be  found,  on  examination  of  some 
of  these  Massachusetts  cases,  that  the  din- 
tinction  between  the  measure  of  damages  on 
an  executed  contract  and  the  measure  there- 
of on  an  imexecuted  contract  is  marked,  and 
not  violated  in  any  instance.  Lincoln  Shoe ' 
Mfg.  Co.  V.  Sheldon,  44  Neb.  279,  62  N.  W. 
480,  was  an  action  based  upon  a  subscription 
to  the  capital  stock  of  a  corporation.  The 
court  said  it  was  not  a  contract  to  purchase 
stock  of  the  corporation,  but  that,  if  it 
had  been,  the  measure  of  damages  would  be 
the  contract  price  of  the  stock,  it  having 
been  tendered  before  suit  was  brought.  It 
does  not  appear  whether  it  was  tendered  be* 
fore  the  subscriber  declared  his  intention  not 
to  take  it.  On  the  faaa  of  the  statement 
of  tbei  case,  the  eontraet  was  executed,  tf 
it  be  regarded  as  a  eontraet  for  the  sale  of 
property;  but  we  think  the  court  rightly 
held  it  to  be  not  a  contract  for  the  sale 
of  property.  It  was  an  agreemmt  to  pay 
into  a  corporation  a  certain  amount  of  mon- 
ey for  corporate  purposes,  the  ccmsideratioa 
for  which  was  the  agreement  ot  all  the 
other  stockholders  to  do  likewise.  Barfam 
V.  IfoKelway,  22  N.  J.  L.  165,  was  an  action 
for  the  purchase  price  of  mulberry  trees, 
delivered  pursuant  to  the  omtract,  at  the 
place  agreed  upout  and  the  defmdant  had 
done  nothing  more  than  refuse  to  take  them 
into  Ilia  possessltm, — a  dear  case  of  an  exe- 
cuted eontraet.  In  &awford  v.  Avery,  86 
Ifiss.  806,  the  price  of  a  cotton  gin  was 
sued  for,  uid  it  appeared  that  delivery  tltuo- 
of  had  been  made  without  any  prior  objec- 
tion on  the  .part  of  the  purchaser.  In 
Walker  t.  Nixon,  65  Mo.  App.  326,  the  ac- 
tion was  for  the  price  d  a  suit  clothes 
which  had  been  made  to  the  order  of  the  de- 
fendant. In  Wood  V.  Midland,  63  Minn. 
478,  66  N.  W.  968,  Uie  goods  had  been  ac- 
tually r«!eived  by  the  defendants,  and  they 
refused  to  {wy  for  them  and  indsted  upon 
returning  them  on  the  ground  that  they 
were  not  the  kind  of  goods  contracted  for. 
In  Van  Bn>eklen  v.  Smeallle,  140  N.  T.  70, 
86  N.  E.  416,  it  is  said:  "The  vendor  of 
personal  property  not  ddivered  has  three 
remedies  against  the  vendee  in  default" 
That  is  a  sound  proposition  of  law  when 
properly  applied,  as  it  was  in  that  ease; 
but  it'  is  not  applicable  in  all  cases,  utyr 
does  the  court  aay  so.  Delivery  is  not  al- 
ways essential  to  the  passage  of  title.  The 
title  may  pass  without  delivery^In  that 
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case  it  Aid.  The  actioa  was  for  the  pur- 
chase money  of  the  plaintiff's  intereat  in 
the  assets  of  a  copartnership,  consisting  ol 
real  estate,  stoclc  on  hand,  and  other  prop- 
erty. The  subject-matter  was  incapable  of 
actual  delivery.  The  plaintiff  had  agreed 
to  sell,  and  the  defendant  to  buy,  this  in- 
terest.  Under  the  circumstances,  the  eon- 
tract  'was  executed,  passing  the  title  immedi- 
ately. The  subject-matter  had  been  iden- 
tified. It  was  the  sale  of  epecific  property, 
and  nothing  remained  to  be  done  by  the  sell- 
er. InSedgwickv,  Cottingham,  54  Iowa,512, 
6  N.  W.  738,  the  plaintiff  had  contracted  to 
sell  to  the  defendant  a  car  load  of  wheat, 
to  be  shipped  to  a  point  named,  where  it 
was  to  be  taken  from  the  car  by  the  de- 
fendant, and  paid  for  upon  being  weighed 
by  him;  and  the  car  had  been  shipped  to 
the  designated  station  and  placed  on  the 
side  track,  where  it  was  accidentally  de- 
stroyed. The  title  had  clearly  passed. 
Bloyd  T.  Pollock,  27  W.  Va.  76,  a  parallel 
case.  Rosenbaum  v.  Weeden,  18  Gratt.  785, 
98  Am.  Dec.  737,  involved  an  executed  eon- 
tract.  The  goods  had  been  actually  received 
by  the  purchasers,  who  contended  that  they 
were  not  the  goods  oxdered. 

Schwarzer  v.  Karseh  Brewing  Oo.  74  App. 
Dir.  383,  77  N.  Y.  Supp.  719,  seems  to  assert 
a  right  of  action  for  the  price  before  pas- 
sage of  title.  In  the  opinion  it  is  said:  "The 
eontraet  being  valid  and  enforceable,  the 
brewing  oompany  was  bound  to  perform  it, 
or  to  pay  such  damage  as  oould  be  legally 
enforced  by  reason  of  a  breach.  It  was 
therefore  powerless  to  prevent  completion 
of  the  c<mtract  by  the  Brunswick  Company. 
The  latter  completed  its  ooiitract  and  ten- 
dered performance."  la  another  place  it. 
says:  "The  brewing  company  oould  not  pre- 
vent the  Brunswick  Company  from  perform- 
ing its  contract  and  recovering  the  purchase 
|ffice  of  the  articles,  whether  the  brewing 
company  gave  notice  that  they  would  not 
fulfil  the  terms  of  their  oontract,  or  not.** 
No  authority  is  cited  for  that  proposition. 
The  cases  mentioned  in  the  refertiace  im- 
mediately preceding  the  statement  are  Dus- 
tan  V.  McAndrew,  44  N.  Y.  72,  Hayden  v. 
Demets,  53  N.  Y.  426,  both  of  which  we 
have  here  analyzed  and  ascertained  to  have 
involved  executed  contracts,  and  Qnidc  v. 
Wheeler,  78  N.  Y.  300.  This  last  case  ex- 
pressly decided  that  there  had  been  no  revo- 
cation of  the  order  under  which  the  delivery 
had  been  made,  and  the  court  settled  this 
question,  in  order  that  It  might  say  an  ac- 
tion for  the  price  was  maintainable.  In 
the  last  clause  of  the  syllabus,  it  is  said: 
"Also  held,  that,  on  delivery  of  the  timber 
at  the  place  specified,  plaintiff  could  treat  it 
as  belonging  to  defendant  and  sue  for  the 
purcliaxe  price;  that  he  was  not  confined 
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;  to  an  action  for  damages."  In  this  way  the 
court  marked  the  distinction.  Impliedly  it 
said,  if  the  title  had  not  passed,  the  plain- 
tiff would  have  been  confined  to  his  action 
for  damages.  Snggins  v.  Murray,  7S  N.  Y. 
252,  on  hasty  examination,  might  be  re- 
garded as  giving  a  right  of  action  for  the 
price,  when  the  property  has  not  passed; 
but  it  does  not  do  so.  It  merely  says: 
"But,  when  the  contract  is  fully  performed, 
both  as  it  respects  the  character  of  the  ar- 
ticle, and  the  delivery  at  the  place  agreed 
upon  or  implied,  and  the  defendant  as  noti- 
fied; or  if  a  specifio  time  is  fixed,  and  the 
contract  is  performed  within  that  time,— 
upon  general  principles  I  am  unable  to  per- 
ceive why  the  party  making  such  a  contract 
is  not  liable.  One  person  agrees  to  manu- 
facture a  wagon  for  another  in  thirty  days 
for  $100,  and  the  other  agrees  to  pay  for  it. 
The  mechanic  performs  his  contract.  Is  he 
not  entitled  to  enforce  the  obligation  againM 
the  other  party;  and  if,  after  such  perform- 
ance, the  wagon  is  destroyed  without  the 
fault  of  the  mechanic,  is  the  nndischarged 
liability  canceled?  It  .does  not  depend  upon 
where  the  technical  title  is,  as  in  the  sale 
of  goods.  ...  If  the  plaintiff  had  agreed 
to  deliver  the  tent  in  Lewiston,  aa  a  part 
of  the  contract  for  its  manufacture,  be 
could  not  have  recovered  anything;  but  this 
was  not  a  part  of  the  contract.  ...  As 
before  stated,  the  point  as  to  who  had  the 
title  is  not  dedsive.  It  may  be  admitted 
that  the  plaintiff  retained  the  title  «a  ae- 
curity  for  the  debt,  and  yet  the  defendant 
was  liable  for  the  debt  in  a  proper  person- 
al action."  By  this  statement,  the  eonrt 
simply  meant  that  the  legal  title  may  have 
been  in  the  mannfacturer,  by  way  of  pledge 
for  the  purchase  price,  while  the  benefidal 
title  was  in  the  defendant.  It  was  a  mere 
retention  of  possession,  not  title,  to  seen  re 
the  manufacturer's  Hen.  Putnam  v.  Glid- 
den,  159  Mass.  47,  38  Am.  St.  Rep.  394,  S4 
N.  E.  81,  is  classed  as  an  authority  sus- 
taining the  supposed  Sedgwick  rule,  but  it 
does  not  do  so.  It  simply  says  that,  if 
the  vendor  elect  to  keep  the  property  for 
the  vendee  and  sue  for  the  entire  contract 
price,  he  cannot  maintain  a  second  aoit  for 
the  expense  of  keeping  the  property.  It 
does  not  proceed  upon  the  theory  that  the 
title  had  not  passed.  On  the  contrary,  it 
assumes  that  it  had  passed.  In  the  opin- 
ion the  general  rule  that  the  vendor  has 
an  election  when  the  vendee  returns  or  de- 
clines to  receive  property  sold  him  is  merely 
stated.  It  was  a  second  suit  for  the  ex- 
pense of  keeping  property,  and  did  not  in- 
volve the  merits  of  the  original  action. 
Morse  v.  Sherman.  106  Mass.  430,  involved 
a  contract  for  the  sale  of  all  the  goods  in  a 
stor^  of  a  certain  Idnd^^  a  eerteis  pries^ 
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The  court  held  that  the  jury,  upon  the  facts 
intmn,  would  be  warranted  in  finding  that 
it  was  the  intention  of  the  parties  to  make 
the  sale  absolute,  subject  only  to  the  seller's 
lien  for  the  price;  and  that,  on  such  finding, 
the  plaintiff  was  entitled  to  recover  the  pur- 
ehase  price. 

Having  seen  how  little  authority  there  ts 
for  the  su[^iOBed  rule,  we  turn  to  those  deci- 
■ions  whidi  assert  the  contrary,  and  they 
are  numerous.  In  White  Solomon,  164 
Mass.  616,  S19»  SO  L.RA.  537,  42  N.  E.  104, 
Field,  Ch.  J.,  said:  "Where  the  title  does 
not  pass  to  the  vendee  by  the  contract,  and 
be  declines  to  receive  and  accept  the  goods 
sold,  the  damages  are  the  injury  suffered 
from  the  breach,  which  usually  is  the  differ- 
•aee  between  the  price  agreed  upon  and  the 
market  value  of  the  goods  at  the  time  and 
place  of  delivery."  For  this  proposition,  he 
sites  CoUins  v.  Delaporte,  115  Mass.  159; 
Whitney  t.  Thacher,  117  Mass.  623; 
Schramm  t.  Boston  Sugar  Sef.  Co.  146 
Ksss.  211,  16  N.  E.  571;  Tufts  v.  Ben- 
nett, 168  Maes.  398,  40  N.  E.  172;  Laird 
T.  Fim.  7  Mees.  &,  W.  474,— all  of  which  sus- 
tain him.  In  Tufts  v.  Bennett,  Morton, 
Judge,  said:  "The  rule  seems  to  be  pretty 
eleurly  established  that  the  measure  of  dam- 
age* in  such  a  ease  is  the  difference  between 
the  market  value  of  the  goods  at  the  time 
and  place  of  delivery  and  the  contract  price," 
— for  which  he  cites  Barry  v.  Cavanagh,  127 
Mass.  394;  Whitney  v.  Boardman,  118  Mass. 
242;  Clement  ft  H.  Mfg.  Co.  v.  Meaen^. 
107  Mass.  362;  Cutting  v.  Grand  Trunk  R. 
Co.  IS  Allen,  381;  Valpy  v.  Oakeley,  16  Q. 
B.  941,  found  in  21  English  Ruling  Cases,  39. 
Gordon  v.  Norris,  49  N.  H.  376,  ably  and  ck- 
hanstively  reviews  the  cases  on  the  subject, 
and  states  the  oonclusion  as  follows:  "When 
the  vendee  refuses  to  receive  and  pa.y  for 
ordinary  goods,  wares,  and  merchandise, 
whidi  he  lias  contracted  to  purchase,  the 
measnre  of  damages  which  the  vendor  is 
entitled  to  recover  is  not  ordinarily  the  con- 
tract price  of  the  goods,  but  the  difference 
between  the  contract  price  and  the  market 
jniee  or  value  of  the  same  goods  at  the  time 
when  the  contract  was  broken."  In  Laird 
▼.  Fim,  dted,  an  action  for  tlie  purchase 
price  of  land,  the  vendee  having  refused  to 
aeeept  a  deed  and  pay  the  purchase  price, 
Banm  i'sriu  said:  "The  measure. of  dam- 
ages, in  an  action  of  this  nature,  is  the 
injury  sustained  by  the  plaintiff  by  reason 
of  the  defendants  not  having  performed 
their  oontraet.  ...  It  is  clear  he  can- 
not liave  the  land  and  its  value  too.  A 
party  cannot  recover  the  full  value  of  a 
ehattal,  nnleas  under  circumstances  which 
import  that  the  property  has  passed  to  the 
defendant,  as  in  the  case  of  goods  sold  and 
delivered,  where  they  hav«  been  absolutely 
parted  with,  and  cannot  be  sold  agnio."  In 
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Valpy  V.  Oakeley  the  contract  had  been 
broken  by  the  purchaser  before  execution 
thereof,  and,  it  appearing  that  there  was 
no  difference  between  the  value  of  the  prop- 
erty in  the  hands  of  tlie  vendor  and  the 
purchase  price,  Lord  Campbell  said:  "The 
question  then  remains  as  to  the  amount  of 
damages;  and  I  think  these  must  be  tmly 
nominal.  Justice  requires  such  a  decision; 
and  I  rejoice  that  the  law  confirms  it. 
.  .  .  And,  there  being  no  difference 
shown  between  the  market  price  at  the  time 
of  default  and  the  contract  price,  the  ven- 
dees could  have  recovered  only  nominal  dam- 
ages; no  more,  tlierefore,  can  the  assignees. 
The  ease  rests  upon  the  principle  of  stop- 
page »»  tratuitu."  In  Simmons  v.  Swift,  8 
Dowl.  ft  R.  693,  the  action  was  for  the 
value  of  bark  sold.  The  purchaser  had  tak- 
en part  of  it  and  refused  to  take  the  bal- 
ance. The  court  found  the  title  did  not 
vest  in  the  vendee  until  the  very  bark  had 
been  ascertained,  and  then  declared  "that 
neither  an  action  for  goods  sold  and  deliv- 
ered, nor  for  goods  bargained  and  sold,  would 
lie  against  the  vendee  for  the  amount,"  An 
examination  of  the  English  cases  will  dis- 
close that  they  uniformly  hold  this.  In  one 
or  two  American  cases  it  is  said  these  deci- 
sions turn  upon  the  form  of  the  action  or 
the  allegations  of  the  declaration;  but  this 
is  an  inaccurate  Qondiuion.  Hie  reason- 
ing in  all  these  eases  goes  to  the  merits, 
and  Ibcm  the  measure  of  damages,  denying 
tba  figh*  to  netmr  when  the  title  has  not 
passed. 

If  the  Mnding  offer  to  accept  be  not  with- 
drawn, or  the  agrennent  to  take  the  goods 
not  broken,  delivery  is  made  with  the  as- 
sent of  the  purchaser  and  under  a  "meeting 
M  the  minds  of  the  parties,"  and  accords 
with  a  basic  principle  of  the  law  of  con- 
tracts. But,  if  the  contract  be  br<Jcen.  and 
the  consent  of  the  purchaser  withdrawn,  be- 
fore delivery,  the  title  does  not  pass  by  the 
assent  of  the  parties,  and  there  is  no  power 
in  a  court  of  law  to  compel  specific  perform- 
ance of  any  kind  of  a  contract.  It  has  no 
remedy  appropriate  to,  nor  capable  of  ad- 
ministering, such  relief.  As  the  damages 
are  deemed  full  and  adequate  conipensation 
even  by  courts  of  equity,  they  ordinarily  re- 
fuse specific  performance  of  contracts  of  sale 
of  personal  property.  Both  courts  recog- 
nized the  right  of  a  party  to  an  executory 
contract  of  such  character  to  break  it  and 
force  the  other  party  to  take  damages  in 
lieu  of  the  performance  of  the  promise, 
covenant,  or  other  duty.  And  the  injured 
party  can  rightfully  do  no  act  hy  which  his 
damages  will  be  increased,  ns  abandoning 
the  property  to  wattte  or  destruction.  On 
the  contrary,  he  is  bound  to  minimize  the 
damages  when  it  canCtiettreAdi]>La^Q^ 
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There  is  evidence  tending  to  show  that, 
before  the  goods  contracted  for  by  Older  had 
been  delivered  to  the  railway  company  in 
Chicago  for  shipment,  he  modified  the  order 
and  conditionally  canceled  or  countermand- 
ed it,  thereby  giving  notice  that  he  would 
not  receive  the  goods.  This  constituted  a 
breach  of  the  contract  before  the  title 
passed,  if  the  letter  was  received  before  de- 
livery was  made.  The  declaration  oontained 
no  special  count  for  damages  for  breach  of 
the  oontract,  and,  if  the  jury  bad  found 
that  the  note  was  not  executed  by  the  de- 
fendant, they  would  necessarily  have  found, 
but  for  t^e  instruction  given  by  the  court, 
that  the  plaintiff  could  not  recover  on  this 
declaration,  for  it  must  be  presumed  that 
they  would  have  applied  the  law  to  the 
facta  found.  However,  if  the  defendant  ex- 
ecuted the  note,  a  contract  to  pay  money, 
sufficiently  declared  upon,  there  might  have 
been  a  recovery  on  the  count  based  on  it, 
notwithstanding  the  nonexecution  of  the 
contract  of  sale, — nontransfer  of  title.  In 
this  view,  it  is  a  case  of  failure  of  consider- 
ation, in  whole  or  in  part,  unless,  by  execut- 
ing the  note,  the  defendant  precluded  him- 
self from  the  right  to  break  his  contract 
and  put  the  plaintiff  to  the  proof  of  dam- 
ages for  the  breach,  instead  of  an  action  for 
the  price.  The  note  was  a  mere  promise  to 
pay  money;  it  was  not  given  without  con- 
sideration, for  the  executory  oontract  of 
sale  was  a  sufficient  consideration  at  the 
time  it  was  given.  It  was  a  valid  note, 
resting  vipoa  a  valuable  consideration. 
Therefore  an  action  could  be  maintained 
upon  it.  In  the  absence  of  proof  of  failure 
of  consideration,  fraud  in  the  procurement 
thereof,  payment,  or  set-off,  the  whole 
thereof  would  be  recoverable.  But,  if  the 
thing  for  which  the  note  was  in  reality 
given  failed,  this  could  be  shown  by  way  of 
defense  in  whole  or  in  part,  as  the  case 
happened  to  be.  Page,  Contr.  §§  1474  et 
seq.,  citing  numerous  cases.  In  some  re- 
spects, the  note  is  one  thing  and  the  ex- 
ecutory contract  upon  which  it  was  based 
another.  As  to  right  of  action,  pleading, 
and  evidence,  each  stands  on  its  own  foot- 
ing, but,  in  substance,  in  the  settlement  of 
the  ultimate  rights  of  the  parties,  both  are 
to  be  considered  together.  The  giving  of 
the  note  did  not  take  away  any  of  the 
rights  of  either  party  respecting  the  execu- 
tory contract  of  sale  out  of  which  it  grew 
or  on  which  it  was  based.  If  the  purchaser 
had  refused  to  deliver  the  goods,  that  fact 
could  have  been  proven  as  constituting  s 
total  failure  of  consideration  by  way  ot 
full  defense  to  the  action  oa  the  note.  In 
most  of  the  jurisdictions  the  note  is  regard- 
ed as  having  had  no  effect  beyond  that  of 
postponing  the  right  of  action  on  the  origi- 
nal oontract  until  the  expiration,  M  the  pe- 
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nod  of  credit  stipulated  in  the  note.  It  was 
not  paynmt  in  advance  for  the  property. 
On  this  subject,  see  American  notes  to  V^- 
py  V.  Oakeley,  21  English  Ruling  Gases,  39. 
46;  Benjamin,  Sales,  7th  ed.  773;  Dan.  Ne^. 
Inst.  4th  ed.  chap.  39;  and  18  Am.  &,  Eng. 
Enc  Law,  p.  167.  A  note  is  not  in  this 
state  regarded  as  absolute  payment  of  the 
debt  for  which  it  is  given,  unless  there  is 
an  express  stipulation  to  the  effect  that  it 
shall  be.  Cushwa  v.  Improvement  Loan  A, 
Bidg.  AsBo.  46  W.  Va.  490,  32  S.  E.  259; 
Dunlap  V.  Shanklin,  10  W.  Va.  662;  Mer- 
chants Nat.  Bank  v.  Good,  21  W.  Va.  465; 
Miller  Miller,  8  W.  Va.  650;  Poole  v. 
Rice,  9  W.  Vb.  73.  In  Valpy  v.  Oakeley  ac- 
cepted bills  for  the  iron  had  been  given. 
L<H-d  Campbell  said:  "But  we  must  here 
loc^  to  the  time  of  the  bankruptcy  [the  aet 
constituting  the  breach  of  the  contract]. 
At  that  time  bills  given  for  the  iron  were 
outstanding.  While  current,  they  were  pay- 
ment. When  dishonored,  they  were  waste 
paper;  it  was  as  if  no  bill  had  been  given." 
This  case  is  on  the  same  footing.  The  ac- 
tion is  between  the  original  parties  to  the 
oontract,  not  between  a  bona  fide  holder  of 
the  note,  acquired  by  purchase  in  the  mar- 
ket or  otherwise,  and  the  maker  thereof; 
and  all  the  equities  come  in.  The  parties 
stand  as  if  no  note  had  been  given,  except 
for  the  purposes  of  mere  pleading  and  prac- 
tice. ,  Under  bis  common-law  right  to  do 
so,  the  defendant  may  have  revoked  his  or- 
der, withdrawn  his  offer  to  accept  the  goods 
before  delivery  thereof,  and  thereby  taken 
away  the  plaintiff's  right  to  recover  .the 
value  thereof,  and  conferred  upon  him  in 
lieu  thereof  the  right  to  recover  damages 
for  the  breach  of  the  contract,  and,  if  be  did. 
the  recovery  on  the  note  would  be  limited 
to  the  amount  of  the  damages. 

We  think,  too,  the  evidence  was  sufficient 
to  carry  to  the  jury  the  question  of  the 
execution  of  th^  note.  It  is  not  doubted 
that  the  signing  of  a  note  or  other  paper  on 
presentation  thweof  precludes  a  party  from 
denying  knowledge  of  its  contents,  when  the 
party  in  whose  favor  it  is  executed,  or  liia 
agent,  has  done  nothing  calculated  to  mis- 
lead, deceive,  or  take  advantage  of  him.  To 
allow  him  to  plead  his  mere  ignorance  of 
the  contents  of  the  paper,  under  such  cir- 
cumstances, is  to  permit  him  to  take  ad- 
vantage of  his  own  negligence  and  wrong. 
Perrell  v.  Ferrell,  53  W.  Va.  515,  44  S.  E. 
187;  Fulton  v.  Messenger,  61  W.  Va.  477, 
66  S.  E.  830.  But,  when  it  is  said  that  a 
man  who  has  signed  a  deed  or  other  paper 
cannot  question  it  merely  because  he  signed 
and  delivered  it  without  having  read  it,  an 
entirely  different  proposition  is  stated.  If 
the  opposite  party  has  induced  him  by 
trickery,  fraud,  or  any  kind  of  artifice 
not  t»  r«d  It.  ^^m^'^^JPfglfi^^ 
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from  him  a  paper  which  he  could  not  other* 
wise  have  obtained,  the  right  to  prore  tliese 
eireimistancM  and  thereby  establish  the  fact 
that  he  believed  lie  vaa  signing  an  entirely 
different  pftper,  and  so  relieve  himself  from 
the  obUgation  thereof,  is  undoubted.  It  has 
been  decided  over  and  over.  Hale  t.  Hale, 
62  W.  Va.  609.  69  S.  E.  1056;  Curlett  t. 
JTewman,  30  W.  Va,  182,  3  S.  E.  678;  Kerr, 
Fraud  &  Mistake,  888,  389;  Boyce  t.  Grun- 
dy, 8  Vcb.  210,  7  L.  ed.  666;  Holbrook  T. 
Burt,  22  Pick.  546.  The  defendant  swears 
the  plaintiff's  agent  assumed  to  read  the 
whole  paper  signed  by  him,  bat  actually 
read  only  a  part  of  it,  and  omitted  to  read 
the  note,  a  very  impwtant  and  material 
part.  The  paper  itself  was  peculiar  in 
form;  eont^nii^  first,  an  order  for  goods, 
second,  a  note  for  the  amount  of  the  orders 
and  third,  a  long  otMitraet  of  guaranty. 
The  agent  abo  gave  to  the  purchaser  an- 
other paper  which  stated  that  it  was  to  be 
attached  to  all  orders  and  notes,  and  that 
paper  stated  mere  terms  of  purchase  and 
gave  ft  tight  of  extension,  all  inomsistent 
with  the  note.  The  testimony  of  the  de* 
fendant  to  the  effect  that  be  did  not  know 
^ere  was  a  note  in  the  paper,  taken  in 
eonneetion  with  these  circumstances,  was 
aufflcient  to  raise  a  question  proper  to  be 
submitted  to  the  jury  as  to  whether  the 
note  had  been  actually  executed  or  not.  If 
the  signature  to  the  paper  as  a  note  was 
fraudulently  procured,  the  paper  is  not,  in 
law,  a  note,  although  signed  and  apparently 
one. 

Whether  there  was  a  right  of  ezteneion 
of  time  for  payment  is  now  immaterial. 
The  defendant  never  accepted  the  goods. 
They  may  not  have  been  delivered.  He 
has  made  no  effort  to  sdl  them,  and  could 
never  do  so  now,  if  he  were  willing,  since 
they  were  sold  by  the  railroad  emnpany  to 
satisfy  charges  for  freight. 

The  error  of  the  Court  in  directing  a  ver- 
dict is  made  obnons  by  the  principles  and 
conclusions  above  stated.  Therefore,  the 
judgment  will  be  Teversed,  the  verdiot  set 
adde,  and  the  ease  remanded  for  a  new 
trial. 
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Court  —  administrative  power  ~  legis- 
lative delegation. 

1.  The  l^^ature,  in  delegating  to  a  com- 
mission the  power  to  ascertain  and  fix 
17  LILA.  (N.S.) 


reasonable  rates  and  service  fw  railroad 
transportation,  which  rates  and  service, 
thus  ascertained,  shall  thenceforth  be  en- 
forced, may  make  the  investigation  of  the 
commission  subject  to  review,  as  to  its 
reasonableness,  by  the  courts. 

Railroad  coimniSBion  —  order  —  nnlaw- 
fulnesa  —  proof. 

2.  The  statutory  burden  placed  upon  one 
complaining  of  an  order  of  a  nulroad  com* 
mission,  to  establish  its  unreasonableness  or 
unlawfulness  by  clear  and  satisfactory  evi- 
dence, requires  the  quantum  of  evidence  nec- 
essary to  establish  fraud  or  prove  mistake 
in  a  written  instrument  by  one  on  wh<nn 
the  burdm  rests  to  establish  such  facts. 
Same  —  reasonableness  —  doubt. 

3.  A  court  having  power  to  review  orders 
of  a  railroad  commission  which  are  alleged 
to  be  unreasonable  will  not  interfere  with 
an  order  with  respect  to  the  corraetaess  of 
which  reaaonaUe  men  may  well  differ. 
Same  —  review  —  Jurisdiction. 

4.  An  order  of  a  railroad  emnmission 
need  not  be  confiscatory  in  character  and 
effect  to  be  subject  to  review  by  the  courts, 
under  a  statute  permitting  a  review  if  the 
order  is  alleged  to  be  unlawful  or  unreason- 
able. 

Court  —  order  of  rallrfMid  omnnlBskm 

—  review. 

5.  It  is  within  the  power  of  a  railroad 
commissifHi  to  require  a  railroad  company 
to  stop  one  local  nraln  each  way  a  day  at  a 
platform  half  w^r  between  two  stations  be- 
tween  7  and  8  miles  apart,  for  the  accom- 
modation of  sixty-four  families;  and  such 
an  order  is  not  so  clearly  unreasonable  that 
courts  will  interfere  with  it  when  having 
power  to  vacate  orders  of  the  commission 
which  are  shown  by  clear  and  satisfactory 
evidence  to  be  unreasonable. 

(Dodg^  J.,  dissents.) 

(June  8,  1908.) 

Case  Note.  —  Power  to  compel  estab- 
liahment  of  BtatiottB,  or  the  stopping 
of  eraivM  a$  etationa. 

This  note  is  confined  to  the  question  of 
the  power  of  a  court  or  the  l^slature,  or 
the  power  of  the  latter  to  delegate  to  a  com- 
mission authority,  to  require  the  establish- 
ment of  a  new  railway  station  at  a  point 
where  there  is  none;  or  to  require  the  stop- 
pi^  of  trains  at  stationa;  and  does  not  in- 
clude cases  which  merely  detendine  when 
auch  power  may,  or  may  not,  under  given 
facts,  oe  exercised. 

Legislative  power  to  require  establishment 
of  railway  stations. 

It  is  a  valid  exercise  of  the  police  power 
for  a  state  to  require  railway  companies 
to  establish  stations  where  the  public  ne- 
cesnitv  and  convenience  require  it.  Minne- 
apolis &  St.  L.  B.  Co.  v.  Minnesota,  193  U.  S. 
S3.  48  L.  ed.  614.  24  Sup.  Ct.  Rep.  390, 
affirming  87  Minn.  195.91  X.  W«-46S;  Louis- 
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APPEAL  by  plaintiff  {ran  a  judgment  of 
the  Circuit  Court  for  Dane  County  In 
defendant's  favor  in  a  proceeding  to  vacate 
an  order  of  the  railroad  commiaaira  requir- 
ing the  stopping  of  trains  at  a  certain  place. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alfred  H.  Bright,  with  Mr.  Jolin 
B.  Sanborn,  for  appellant: 

It  ia  well  settled  that  the  Ic^slature,  act- 
ing either  directly  or  through  a  commission, 
luu  no  power  to  make  rates  or  require  serv- 
i<x  so  that  tiie  company  cannot  earn  siHue 
return  upon  its  investment. 

Railroad  Commission  Cases,  118  U.  8. 
307,  29  L.  ed.  636,  6  Sup.  Ct  Rep.  334,  388, 
1191;  Dow  V.  Beidelman,  126  U.  S.  680,  31 
L.  ed.  841,  2  Inters.  Com.  Rep.  66,  8  Sup. 
Ct.  Rep.  1028;  St.  Louis  ft  S.  F.  R.  Co.  v. 
OiU,  166  U.  S.  649,  39  L.  ed.  667,  16  Sup. 
Ct  Rep.  484;  LoalsTille  ft  K.  R.  Co.  v.  Ken- 
tucky. 183  U.  S.  603,  46  L.  ed.  298,  22  Sup. 


Ct  Rep.  05;  Minneapolis  ft  St  L.  R.  Co.  t. 
Minnesota,  186  V.  S.  267,  46  L.  ed.  1151,  22 
Sup.  Ct  Rep.  900. 

Where  no  court  review  is  provided,  tb» 
reasonablenen  ai  the  orders  of  railroad  com- 
missions may  be  tested  in  an  action  brought 
fay  the  carrier  to  restrain  their  enforcement, 
or  in  an  action  brou^t  by  the  commission 
to  compel  compliance,  thus  implying  the 
right  of  review. 

Chicago,  B.  ft  Q.  R.  Co.  v.  Jones,  149 
III.  361,  24  L.ILA.  141,  4  Inters.  Com. 
Rep.  683,  41  Am.  St  Rep.  278.  37  N. 
E.  247;  Burlington,  C.  R.  ft  N.  B.  Co.  t. 
Dey,  82  Iowa,  312,  12  LJELA.  436.  3  Inten. 
Com.  Rep.  684,  31  Am.  St  Rep.  477,  48  N. 
W.  98;  Chicago  A  N.  W.  R.  Co.  t.  Dey,  1 
L.R.A.  744,  2  Inters.  Com.  Rep.  326.  35 
Fed.  866;  State  v.  Des  Moines  ft  K.  C.  R. 
Co.  87  Iowa.  644,  54  N.  W.  481 ;  Pensacola 
ft  A.  R.  Co.  T.  SUte,  26  Fla.  310,  3  L.R.A. 
661,  2  Inters.  Com.  Rep.  622,  6  So.  833; 


inna  ft  A.  R.  Co.  v.  State,  85  Ark.  12,  106 
S.  W.  960;  Com.  V.  Eastern  R.  Co.  103  Mass. 
254.  4  Am.  Sep.  SS5. 

And  Buch  legislation  does  not  impair  the 
obligation  of  a  corporate  charter  which  was 
expressly  subject  to  amendment,  alteration, 
or  repeal  at  the  legislative  pleasure.  Com. 
V.  Eastern  R.  Co.  supra. 

So,  it  is  within  the  police  power  of  the 
state  to  require  railway  companies  to  build 
and  maintain  depots  at  intersections  with 
other  railways:  as  such  legislation  does  not 
disturb  any  chartered  righU,  nor  impair  the 
obligation  of  any  contract  relation  e-tist- 
ing  between  the  state  and  the  corporation. 
State  use  of  School  Fund  v.  Wabash,  St. 
L.  ft  P.  B.  Co.  83  Mo.  144;  State  ex  rel.  Bar- 
ton Coun^  V.  Kansas  City,  Ft.  S.  ft  G.  R. 
Co.  32  Fed.  722. 

And  no  constitutional  prnviflion  is  vio- 
lated by  a  statute  delegating  such  power  to 
a  board  of  railway  comraiasioners.  State 
ex  rel.  Railroad  ft  W.  Commisaion  v.  Minn- 
eapolis ft  St.  L.  R.  Co.  87  Minn.  J95,  91  N. 
W.  465;  State  ex  rel.  Railroad  &  W.  ComrS. 
V.  Minneapolis  ft  St.  L.  R.  Co.  76  Minn.  469, 
79  N.  W.  510;  Railroad  Comrs.  v.  Port- 
land ft  O.  C.  R.  Co.  63  Me.  269,  18  Am.  Rep. 
208. 

It  was  said  in  Nashville,  C.  ft  St.  L.  R.  Co. 
V.  State,  187  Ala.  439,  34  So.  401.  that  "it 
is  hardly  to  be  questioned  but  that  it  is  en- 
tirely within  legislative  competency  to  em- 
power the  railroad  commission  to  order  the 
location  of  stations  and  the  building  of  de- 
pots, and  to  apply  to  the  courts  for  the  en- 
forcement of  the  order." 

Under  the  railway  and  canal  traffic  act 
of  1854,  the  commisaionerfl  may  compel  a 
railway  company  to  provide  a  station  at  a 
point  where  the'  traffic  of  a  particular  dis- 
trict can  come  or  go  without  public  incon- 
venience. Harris  v.  Txmdon  ft  R.  W.  R.  Co. 
3  Railway  ft  C.  Traffic  Cas.  301,  dted  in  7 
Rapalje  ft  M.  Dig.  Ry.  Law,  200. 
17L.R.A.(N.S.) 


Power  of  courts  to  compel  establiahment  of 
stations. 

The  inherent  power  of  a  court,  in  the  ab- 
sence of  statutory  authority,  to  compel  the 
establishment  of'  a  railway  station  where 
the  needs  of  the  public  require  it,  is  rec(^- 
nized  in  the  following  cases;  Concord  ft 
M.  R.  Co.  V.  Boston  ft  M.  R.  Co.  67  N.  H. 
464,  41  AtL  263;  People  ex  rel.  Hunt 
V.  Chicago  ft  A.  R.  Co.  130  HI.  ITS,  22  N.  E. 
857;  State  ex  rel.  Mattoon  v.  Republican 
Valley  R.  Co.  17  Neb.  647.  52  Am.  Rep.  424. 
24  N.  W.  329.  affirmed  upon  rehearing  in  18 
Neb.  612,  26  N.  W.  205.  Although  it  is 
denied  in  the  following  cases:  State  ex  rel. 
Smart  v.  Kansas  City,  S.  ft  G.  R.  Co.  51 
U.  200,  25  So.  126;  Nashville,  C.  ft  St.  L. 
R.  Co.  V.  State,  supra,  and  Northern  P.  R. 
Co.      Washington  Territory,  infra. 

And  such  power  will  be  exercised  by  a 
court  notwithstanding  a  railway  company 
is  vested  with  broad  discretion  as  to  the 
locating  of  its  station.  People  ex  rel.  Hunt 
v.  Chicago  ft  A.  R.  Co.  supra. 

But  a  court  cannot,  in  the  absence  of  a 
statute,  compel  a  railway  coroiMmy  to  re- 
establish, and  stop  its  trains  at,  a  depot 
within  the  limits  of  a  city  wherein  it  main- 
tains another  station  equally  accessible  and 
convenient  to  the  public.  Chicago  ft  E.  I. 
R.  Co.  V.  People,  222  lU.  396.  78  N.  E.  784. 

And  a  court  has  no  inherent  power  to  re- 
quire a  railway  comj^y  to  establish  a  sta- 
tion and  stop  its  trains  at  a  town,  where  it 
maintains  a  station  4  miles  distant  there- 
from. Northern  P.  R.  Co.  v.  Washington 
Territory,  142  U.  8.  492,  35  T..  ed.  1092.  12 
Sup.  Ct.  Rep.  283,  reversing  3  Wash.  Terr. 
303.  13  Pac.  604.  The  court  said  the  loca- 
tion of  stations  involves  a  comprehenoix-e 
view  of  the  public  as  well  as  the  corporate 
intereatH,  and  tlie  consideration  of  many 
circumstances  concerning  tiie  amount  of 
population  and  business  at  or  near,  or  with- 
in convenient  access  to,  one  point  or  another, 
which  are  more  appropriatwr  determined  1^ 
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Slom  T.  Pensocola  &  A.  R.  Co.  20  Fla.  617, 
11  So.  226;  Stone  v.  Natchez,  J.  &  C.  R.  Co. 
62  Mi88.  646;  State  t.  Alabama  &  V.  R.  Co. 
U8  Miss.  653,  9  So.  460;  People  ex  rel. 
Loughran  t.  Railroad  Comrs.  168  N.  Y.  421, 
53  N.  E.  163;  People  ex  rel.  Steward  v. 
Railroad  Comrs.  160  N.  Y.  202,  64  N.  E. 
697. 

Under  the  interstate  oommerce  law  and 
simihtr  acta,  the  courts  consider  the  rea- 
sonableness  of  the  order  of  the  commission 
before  decreeing  its  enforcement. 

Cincinnati,  N.  O.  &  T.  P.  R.  Co.  r.  In- 
terstate Commerce  Commission,  162  U.  S. 
184,  40  L.  ed.  936,  6  Inters.  Com.  Rep.  391. 
16  Sup.  Ct.  Rep.  700;  Texas  &  P.  R.  Co.  t. 
Interstate  Commerce  Commission,  162  U.  8. 
107,  40  L.  ed.  940,  6  Inters.  Com.  Rep.  406, 
16  Sup.  Ct.  Rep.  666;  Interstate  Com- 
merce Commission  v.  Alabama  Midland  R. 
Co.  168  U.  8.  144.  42  L.  ed.  -414.  18  Sup. 
Ct.  Bep.  40;  Intentate  Commerce  Conimii- 


sion  V.  Chicago,  B.  ft  Q.  R.  Co.  186  U.  S. 
320.  46  L.  ed.  1182,  22  Sup.  Ct.  Rep.  824; 
Interstate  Commerce  Commission  v.  Chica- 
go G.  W.  R.  Co.  141  Fed.  1003,  affirmed  in 
209  U,  S.  108,  52  L.  ed.  706,  28  Sup.  Ct. 
Rep.  403;  Piatt  t.  Lecocq,  see  p.  S24,  160 
Fed.  391,  158  Fed.  723. 

In  some  states  an  appeal  to  B<nne  court 
may  be  taken  from  the  rulings  of  the  com- 
mission. 

Malmo's  Appeal,  72  Conn.  1,  43  Atl.  485; 
Norwalk  Street  R.  Co.'s  Appeal,  60  Conn. 
676,  39  L.R.A.  794,  37  Atl.  1080,  38  Atl. 
708;  Steenerson  v.  Great  Northern  R.  Co. 
60  Minn.  461,  62  N.  W.  826;  Jacobson  v. 
Wisconsin,  M.  &  P.  R.  Co.  71  Minn.  519, 
40  L.R.A.  380,  70  Am.  St.  Rep.  358,  74  N. 
W.  803;  State  ex  rel.  Railroad  tc.  W.  Com- 
mission T.  Willmar  i.  S.  F.  R.  Co.  88  Minn. 
448,  93  N.  W.  112;  State  ex  rel.  Railroad 
ft  W.  CommiaBi<m  t.  Northern  P.  R.  Co. 
89  mmt.  367,  96  N.  W.  297;  State  «z  rel. 


directors,  or,  in  case  of  abuse  of  their  dis- 
cretion, by  the  legislature,  or  ij  adminis- 
trative boards  intrusted  the  latter  with 
that  Anty,  than  by  the  ordinary  judicial 
tribunals;  and  to  hold  that  the  directors 
of  a  corporation,  in  determining  the  num- 
ber, place,  and  size  of  its  stations,  baring 
r^ard  to  the  public  convenience  as  well 
as  to  its  own  pecuniary  interest,  can  be 
controlled  by  the  courts,  would  be  incon- 
nistent  with  many  decisions  of  high  au- 
thority in  analogous  cases. 

Power  to  require  stoppage  of  trains  at  sta- 
tions. 

Requiring  the  stoppage  of  passenger  and 
freight  trains  at  stations,  when  public  ne- 
ceosity  requires  it.  is  a  valid  exercise  of  the 
police  powpv.  State  v.  Gladson.  5"  Minn. 
:IS5.  24  L.R.A.  .502.  59  N.  W.  487.  affirmed 
in  166  U.  6.  427.  41  L.  ed.  1064,  17  Sup.  Ct. 
Rep.  Com.  t.  Eastern  R.  Co.  supra; 

State  T.  New-  Haven  ft  N.  Co.  43  Conn.  351. 
affirmed  in  104  U.  S.  1,  26  L.  ed.  629; 
Louisiana  &  A.  R.  Co.  v.  State,  85  Ark. 
12,  106  S.  W.  960. 

It  is  within  tlie  police  power  of  the  state 
to  require  the  stoppage,  for  five  minutes,  of 
every  passenu'r  train  at  every  way  station 
on  the  line.  Davidson  t.  State,  4  Tex.  App. 
546.  30  Am.  Rep.  166. 

And  an  act  requiring  the  stoppage  of 
trains  at  a  certain  point  is  not  void,  aa  a 
delegation  of  legislative  power,  by  reason  of 
providing  that  the  act  should  be  of  force  if, 
within  six  months,  the  petitioners  there- 
for should  erect  a  station  house  at  such 
point  and  convey  it  to  the  railway  company. 
State  V.  New  Haven  ft  N.  Ca  supra. 

And  the  fact  that  one  train,  running  be- 
tween points  within  the  state,  carries  the 
United  States  mail,  will  not  render  such 
leginlfttion  an  unreasonable  interference 
with  interstate  commerce.  State  v.  Glad- 
xon.  supra. 

But  it  is  an  improper  interference  with 
interotate  commerce  for  the  lt^i-«lature  to  re- 
17  L.R.A.(N.S.) 


quire  a  railway  company  to  atop  trains  en- 
gaged in  interstate  commerce  at  a  designated 
station,  where  adequate  and  reasonable  fa- 
cilities for  the  accommodation  of  travd  to 
and  from  the  same  have  been  provided.  St. 
Louis,  I.  M.  ft  S.  R.  Co.  v.  State.  86  Ark. 
284,  107  S.  W.  089. 

Although  the  power  of  a  court,  in  the  ab- 
sence of  statutory  authority,  to  require  the 
stoppage  of  trains  at  stations,  is  upheld  in 
State  ex  rel.  Mattoon  v.  Republican  Valley 
R.  Co.  supra,  it  is  denied  in  Atchison,  T.  ft 
S.  F.  R.  Co.  V.  Denver  ft  N.  0.  R.  Co.  110 
U.  S.  667,  28  L.  ed.  291,  4  Sup.  Ct.  Rep.  185; 
Northern  P.  R.  Co.  v.  Washington  Terri- 
tory and  Chicago  ft  E.  I.  R.  Co.  v.  People, 
I  supra. 

I     As  to  the  right  to  require  stoppage  of  in- 
I  terstate  mail  trains  at  stations,  see  case  note 
to  Peterson  v.  State,  14  L.R.A.(N.S.)  292. 
;    A  number  of  eases  are  to  be  found  in 
I  which  the  courts  enforce  orders  of  boards  of 
'  railway  commissioners  requirii^  the  estab- 
lishment of  railway  stations,  or  the  stop- 
j  page  of  trains  thereat  ( or  exercise  such 
I  power    themselves),    without  questioning 
either  the  power  of  such  boards,  or  the  ju- 
risdiction of  the  court  so  to  do.    State  v. 
New  Haven  ft  N.  Co.  37  Conn.  153;  People 
ex  rel.  Walker  v.  Louisville  ft  N.  R.  Co. 
120  III.  48,  10  N.  E.  657;  State  v.  Dea 
Moines  ft  K.  C.  R.  Co.  87  Iowa.  644,  54  N. 
W.  461 ;  Morgan's  L.  ft  T.  R.  ft  8.  8.  Co. 
V.  Railroad  Commission,  100  La.  247.  33 
So.  214;  Louisiana  R.  ft  Nav.  Co.  v.  Rail- 
road Commission  (La.)  46  So.  884;  State 
V.  Mobile,  J.  ft  K.  C.  R.  Co.  8«  Mifts.  172, 
38  So.  7.T2;  State  v.  Yazoo  ft  M,  Valley  R 
Co.  87  :Mi8B.  079,  40  So.  263;  State  ex  reL 
Tompkins  v.  Chicnpo.  St.  P.  M.  A  0.  R.  Co. 
12  S.  1).  .m-..  47  L.n..A.  .')69.  81  N.  W.  503: 
Re  Railroad  Comrs.  7fl  Vt.  266.  65  Atl.  82. 

As  to  the  validity  of  contracts  of  a  rail- 
war  company  to  establish  and  maintain 
stations,  see  "the  caw  note  to  Atlanta  ft  W. 
P.  E.  CO.  r.  C.™p.  »  Ij^l^^b'^le 
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U.  S.  79,  46  *L.  ed.  92,  22  Sup.  Ct.  Rep.  30 ; 
Atlantic  Coaat  Line  R.  Go.  v.  Wharton,  207 
U.  S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep. 
121. 

It  is  Entirely  settled  that,  unless  it  clear- 
ly appears  that  tariff  rates,  as  a  whole, 
will  not  admit  of  a  fair  return  to  the  car- 
rier, the  act  or  order  prescribing  them  does 
not  transcend  the  limits  of  legislative  or 
commission  power;  and,  bence,  the  act  or 
order  is  not,  from  the  judicial  view  point, 
unreasonable. 

Reagan  v.  Farmera'  Loan  SlT.  Co.;  Smyth 
T.  Ames;  San  Diego  Land  &.  Town  Co.  t. 
National  City;  and  San  Diego  Land  &  Town 
Co.  V.  Jasper, — supra;  Cedar  Rapids  Water 
Co.  T.  Cedar  Rapidji,  118  Iowa,  234,  91  N.  W. 
1081;  Pennsylvania  R.  Co.  v.  Philadelphia 
County,  220  Fa.  100,  15  L.R.A.(N.S.)  108, 
68  Atl.  676;  Covington  A.  L.  Turnp.  Road 
Co.  v.  Sandford,  164  U.  S.  578,  41  L.  ed. 
560,  17  Sup.  Ct.  Rep.  198;  Chicago,  M.  &. 
St.  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167, 

44  L.  ed.  417,  20  Sup.  Ct.  Rep.  336;  Stan- 
islauB  County  t.  San  Joaquin  ft  K.  River 
Canal  &  Irrig.  Co.  192  U.  S.  201,  48  L.  ed. 
406,  24  Sup.  Ct.  Rep.  241. 

As  to  separate  rates,  it  is  held  that  the 
powers  of  a  commission  prescribing  them 
are  not  transcended  if  their  enforcement  will 
still  leave  to  the  carrier  a  fair  return. 

Steenerson  v.  Great  Northern  R.  Co.  69 
Minn.  353,  72  N.  W.  713;  State  ex  rel.  Rail- 
road &  W.  Commission  v.  Minneapolis  & 
St.  L.  R.  Co.  80  Minn.  191,  89  Am.  St.  Rep. 
514,  83  N.  W.  60,  affirmed  in  186  U.  S. 
257,  46  L.  ed.  1161,  22  Sup.  Ct.  Rep.  900; 
PensRcoIa  &,  A.  R.  Co.  v.  State,  25  Fla. 
310,  3  L.R.A.  661,  2  Inters.  Com.  Rep.  622, 
S  So.  833 ;  Missouri  P.  R.  Co.  v.  Smith,  60 
Ark.  221,  5  Inters.  Com.  Rep.  348,  29  S. 
W.  752;  St.  Louis  &  S.  F.  R.  Co.  v.  Gill, 
150  r.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct. 
Hop.  484. 

Where  the  legislature,  or  a  commission, 
prescribes  a  service  regulation,  it  is  not  to 
be  held  unreasonable  though  it  imposes  ad- 
ditional expense  on  the  company,  and  the 
nature  and  productiveness  of  the  corporate 
business  as  a  whole  must  be  considered. 

Atlantic  Coast  Line  R.  Co.  v.  North  Car- 
olina Corp.  Commission,  supra;  Wisconsin, 
M.  &  P.  R.  Co.  V.  JacobBon.  179  U.  S.  287, 

45  L.  ed.  194.  21  Sup.  Ct.  Rep.  115.  71 
Minn.  619,  40  L.R.A.  389,  70  Am.  St.  Rep. 
358,  74  N.  W.  893:  State  ex  rel.  Taylor  v. 
Missouri  P.  R.  Co.  and  Morgan's  L.  &  T.  R. 
ft  S.  S.  Co.  V.  Railroad  Commission,  supra; 
Re  Aubnm  ft  W.  R.  Co.  37  App.  Div.  162, 
56  N.  V.  Supp.  895;  People  ex  rel.  Can- 
trell  V.  St.  Louis.  A.  A  T.  H.  R.  Co.  176 
ni.  512,  36  L.R.A.  656.  45  N.  E.  824.  62 
N.  E.  202:  Chicago  Union  Traction  Co.  v. 
Chicago,  lOS  111.  579,  65  N.  E.  470;  Rallnwd 
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Comrs.  T.  Atlantic  Coast  Line  R.  Co.  and 
Minneapolis  ft  St.  Lh  S.  Co.  t.  Minnesota, 

supra. 

But  a  r^:ulation,  though  its  enforconent 
would  leave  the  carrier  a  fair  return,  may 
be  such  as  obviously  would  serve  neither 
public  welfare,  nor  convenience,  and  be  an 
arbitrary  interference  with  the  carrier's 
control  of  its  property,  hence,  unreasonable 
and  unconstitntionaL 

SUte  V.  Redmon  (Wis.)  14  L.R.A.(N.S.) 
228,  114  N.  W.  137;  State  ex  rel.  Milwaukee 
Medical  College  v.  Chittenden  and  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  supra ;  Lake  Shore  ft  H.  S. 
R.  Co.  V.  Smith,  173  U.  S.  684,  43  L.  ed. 
858,  19  Sup.  Ct.  Rep.  665;  Wisconsin,  M.  ft 
P.  R.  Co.  V.  Jacobaon,  supra;  Com.  v.  At- 
lantic Coast  Line  R.  Co.  106  Va.  61,  7  L.R.A. 
(N.S.)  1086,  117  Am.  St.  Rep.  983,  65  S.  E. 
672;  Louisiana  ft  A.  R.  Ca  v.  State,  85 
Ark.  12,  106  S.  W.  980;  Atchison,  T.  ft  S. 
F.  K.  Co.  T.  Campbell,  61  Kan.  439,  48 
L.R.A.  261,  78  Am.  St.  Rep.  328,  69  Pac 
1051;  McDonald  t.  Bice,  113  Iowa,  44,  84 
N.  W.  985. 

The  judicial  function  under  the  statute 
is  confined  to  determining  whether  the  ccmi- 
mission  has  transcended  its  powers  or  ju- 
risdiction. 

State  ex  rel.  Cook  t.  Houser ;  Le  Feber  v. 
West  Allis;  State  ex  re).  Milwaukee  Med- 
ical College  V.  Chittenden;  Foster  t.  Rowe; 
and  State  ex  rel.  Taylor  v.  Missouri  P.  R 
Co., — supra;  Chicago,  I.  ft  L.  R.  Co.  v. 
Railroad  Commission,  38  Ind.  App.  439,  78 
N.  E.  338,  78  N.  E.  020;  Railroad  Commis- 
sion T.  Weld,  supra. 

Timlin,  J.,  delivered  the  opinion  of  the 

court: 

On  September  16,  1906,  the  railroad  com- 
mission of  Wisconsin,  upon  complaint  made 
by  and  in  behalf  of  a  number  of  persons 
residing  in  the  town  of  Gkrfield,  Polk  coun- 
ty, and  after  hearing  said  complainants  and 
the  railway  company,  made  an  order  that 
the  Minneapolis,  St.  Paul,  ft  Sault  Ste.  Ma- 
rie Railway  Company  erect  and  construct 
at  a  point  on  its  line  between  the  stations 
of  Nye  and  Deronda,  which  point  was  for- 
merly known  as  Dwight's  siding  or  spur,  a 
platform  suitable  for  the  loading  and  un- 
loading of  cream  and  other  merchandise 
shipped  by  express:  that  such  platform 
should  be  constructed  so  as  to  be  accessible 
to  teams,  and  of  the  kind  and  dimensions 
usually  and  customarily  furnished  at  small 
stations  where  no  depot  is  maintained,  and 
should  be  sufficient  to  enable  passengers  to 
get  on  and  off  trains  with  safety.  The 
railway  company  was  further  ordered  to 
stop  its  local  passenger  trains  numbered  S4 
and  85,  as  shown  on  its  time  card  o£  August 
Digitized  by  V^OOg  IC 
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10,  1900,  at  the  point  above  designated  for 
the  purpose  of  receiving  and  discharging 
passengers  and  express  packages.  Except 
in  the  waBon  during  which  cream  is  shipped^ 
the  bains  are  required  to  stop  tmij  upon 
signal  or  request  prospective  or  actual 
passeogen.  According  to  appellanfa  time 
card  of  August  10,  1806,  Nye  is  01.8  miles 
and  Deronda  69.8  mitea  eastwardly  from 
Minneapolis,  and  each  about  10  miles  nearer 
to  St.  VmaL  Local  passenger  faain  No.  84, 
east  bouiu^  arrives  at  Nye,  at  10:54  A.  ic, 
and  at  Deronda  at  11:10  a.  x.,  daily  ex- 
cept Sunday.  I<ocaI  passenger  train  No.  8fi, 
west  bound,  arrives  at  Deronda  at  2:47 
p.  X.,  and  at  Nye  at  3:06  F.  v.,  daily  ex- 
cept Sundi^.  Nye  and  Denmda  are  7.8 
miles  apart.  The  new  stopping  place,  called 
Dwight^  is  about  midway  between  the  sta- 
tions and  in  or  about  the  center  of  an 
rieultnral  and  dairying  eranmonify  consist- 
ing of  64  families  ol  294  persons,  and  this 
area,  2  1^  8  miles  in  extent,  is  naturally 
tributary  to  Dwight  for  railroad  purposes. 
The  probable  contribution  to  railroad  traf- 
fic from  Dwight  will.be  six  caiu  of  cream 
daily  in  summer  and  three  cans  three  times 
a  week  in  winter,  togeUier  with  smne  ship- 
ments of  batter  and  eggs  and  an  occasional 
passenger,  all  of  which  would  at  current 
rates  pay  the  railroad  company  a  small 
profit  over  and  above  iha  expense  caused 
by  this  extra  stop  at  Dwight.  There  are 
five  flag  stations  in  the  first  114  miles  east- 
wardly  from  Minneapolis,  at  which  trains 
numbered  84  and  8S  stop.  These  trains 
carry  no  freight,  bat  do  carry  express  pack- 
ages in  a  sort  of  combination  oar.  The  rail- 
way cMnpany  formerly  maintained  a  spur 
at  Dwight.  The  order  does  not  prevent  the 
trains  numbered  84  and  85  from  making 
their  ordinary  and  usual  C(nuieGti<m8,  and 
the  stop  is  attended  with  no  danger  on  ac> 
count  of  the  proximity  of  the  trains  in  ques- 
tion to  other  trains  on  the  same  road  at 
that  hour.  There  is  a  good  road  from 
Dwight  to  Deronda,  where  there  is  a  small 
village  or  hamlet.  At  Dwight  there  is  a 
general  store,  a  church,  and  a  scfaoolhouse. 
There  are  other  evidential  matters,  but  the 
foregoing  are  the  principal  facts. 

The  railway  company  brought  an  action 
under  I  16,  chap.  362,  p.  560,  Laws  of  1906, 
in  the  circuit  court  for  Dane  county  against 
the  railroad  commission  to  vacate  and  set 
aside  the  order  in  question,  and,  after  trial 
and  hearing,  the  circuit  court  made  findings 
of  fact  and  conclusions  of  law  to  the  effect 
that  the  order  of  the  eommisBion  was  not 
imreasonabte.  and  rendered  judgment  re- 
fusing to  vacate  this  order.  This  court  is 
ssked  to  review  and  reverse  on  its  merits 
the  judgment  of  the  circuit  court.  After 
the  case  was  presented  to  this  court  upon 
17L.RA.(N.S.) 


briefs  and  arguments  on  January  28,  1008, 
reargument  was  ordered.  The  following 
questions,  but  in  different  order,  were  sug- 
gested for  reargument:  (1)  Is  it  within 
the  legislative  power  to  confer  upon  courts 
authority  to  review  the  reasonableness  of 
rules  or  orders  the  railroad  commission! 
(2)  What  is  the  scope  of  review  by  courts 
of  the  orders  of  the  railroad  commission  of 
Wisconsin,  contemplated  in  the  action  pro- 
rided  for  by  f  16,  chap.  862,  p.  560,  Laws 
of  1905  T  <S)  What  is  the  true  constrne- 
tion  of  the  word  "unreasonable"  in  that  sec- 
tion t  The  able  counsel  who  presented  the 
case  on  the  first  argument  have  been  as- 
sisted upon  the  reargument  other  able 
and  diatinguished  members  of  the  bar,  and 
we  gratefully  acknowledge  ihMt  the  thorough 
presentation  of  the  questions  involved  from 
varying  view  points  and  with  much  Iq^ 
teaming  and  acumen  has  been  of  great  serv- 
ice to  this  court.  We  have  also  given  tiie 
subject  painstaking  investigation  and  care- 
ful consideration. 

Chapter  362,  p.  649,  Laws  of  1906,  Is  tiie 
first  attempt  in  thia  state  to  regulate  tb» 
rates  and  serrice  of  ndlroads  by  or  through 
a  commission,  although  much  experimental 
legislation  of  thia  kind  haa  come  into  exist- 
ence by  the  oiaetment  of  Federal  statutes 
and  by  the  enactment  of  statutes  and  the 
adoption  and  amendment  of  ConstituUtnu 
in  many  of  the  states  during  the  last  twen- 
fy-ODC  years.  The  exact  legal  relation  of 
the  railroad  to  the  state  and  its  citizens  pre- 
sents many  grave  and  di£Beult  l^al  prob- 
lems. It  was  unknown  to  the  ancient  ju- 
rists. Restrictions  of  writteoi  Constitutions 
and  of  our  dual  system  of  Federal  and  state 
control  of  commerce,  the  vastness  of  the  in- 
terests afl'ected,  the  multitude  of  detail,  and 
the  many-sided  legal  and  economic  nature 
of  the  questions  ordinarily  presented,  are  re- 
sponsible for  much  of  this  difficulty;  the 
extraordinary  development  of  the  carrying 
trade  in  modern  times  for  more.  Conse- 
quently the  law  on  this  subject,  statute  and 
unwritten,  is  more  or  less  in  a  state  of 
transition  at  the  present  time.  After  cre- 
ating the  commissioQ,  to  consist  of  three 
persons,  one  of  whom  sball  have  a  general 
knowledge  of  railroad  law  and  the  others  a 
general  understanding  of  matters  relating 
to  railroad  transporiation,  it  is  provided 
that  such  ofiBcers  shall  be  and  remain  dis- 
interested upon  pain  of  forfeiture  of  office, 
and  that  no  member  of  the  commission  shall 
hold  any  other  office  or  any  position  of 
profit,  or  pursue  any  other  business,  but 
shall  devote  his  whole  time  to  the  duties 
of  his  office.  These  qualifications  required 
Tor  the  office  and  these  safeguards  to  insure 
the  impartial  exercise  of  its  functions  and 
the  great  power  vested  in  the  commission 
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by  this  act  and  by  later  itatutes  evince  an 
intention  of  the  legislature  to  create  an  of- 
fice of  great  dignity  and  great  responsibil- 
ity. The  commission  has  the  charge  and  de- 
tennination  of  interests  vast  in  amount, 
delicate  and  complicated  in  their  legal  and 
economic  relations,  affecting  the  happiness 
and  prosperity  of  all  the  people  of  the  state, 
and  involving  the  consideration  and  protec- 
tion of  private  rights  of  the  most  sacred 
character.  Experience  tends  to  show  that 
public  officers,  as  well  as  private  citizens, 
are  apt  to  rise  in  character  and  dignity  to 
meet  great  responsibilities,  but  to  shift  re- 
sponsibility where  opportunity  of  shifting 
is  easily  afforded,  and  thereby  to  deterio- 
rate in  efficiency  and  in  character.  Besides 
this,  the  work  of  the  commission  requires 
much  expert  knowledge  of  the  difficult  sub- 
ject of  transportation  and  rates,  the  consid- 
eration and  application  of  economic  as  well 
as  legal  principles,  and  an  intimacy  with  local 
and  state  traffic  conditions.  Consequently, 
unless  required  to  do  so  by  the  mandate  of 
law,  the  circuit  courts  should  interfere  u 
little  as  thoy  may  with  the  determinations 
and  the  work  of  the  railroad  commission. 
But  courts,  too,  are  bounden  to  duty,  and 
cannot  throw  off  at  will  that  which  il  Im- 
posed upon  them  by  law  fairly  oonatrued 
and  properly  understood. 

The  statute  in  question  defluM  the  term 
"railroad"  as  used  l^rein,  and  proridea 
that  every  railroad  is  required  to  furqiah 
reasonably  adequate  service  and  facilities, 
and  that  the  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the  transpor- 
tation of  passengers  or  property,  or  for  aiqr 
service  in  connection  therewith,  or  lor  the 
receiving,  switching,  delivering,  storing,  or 
handling  of  such  property,  shall  be  reasona- 
ble and  just,  and  every  unjust  or  unreason- 
able charge  for  such  service  is  prohibited 
uid  declared  to  be  unlawful.  In  the  ab- 
sence of  any  action  by  the  railroad  com- 
mission, the  railroad  may  fix  rates,  but  not 
above  the  maximum  therein  provided.  Upon 
complaint  of  any  person  or  on  its  own  in- 
itiative, the  railroad  commission  may  pro- 
*  ceed  to  hear  and  investigate,  and,  if  it  be 
found  that  the  rate  or  rates,  fares,  charges, 
or  classifications,  or  any  joint  rate,  or  any 
r^pilation,  practice,  or  service,  be  unrea- 
sonable, or  unjustly  discriminatory,  or  tlie 
service  be  found  inadequate,  the  railroad 
commission  shall  have  power  to  fix  and  or- 
der substituted  therefor  Rurh  rate  or  rates, 
fares,  charges,  or  elassiflcationn  as  it  shall 
have  determined  to  be  juxt  and  roaRonable. 
which  shall  be  charged,  imposed,  and  fol- 
lowed In  the  future,  and  Rhall  also  have 
power  to  make  such  orders  respecting  such 
rq^latton,  practice,  or  service  as  it  shall 
have  determined  to  be  reasonable,  which 
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shall  be  observed  and  followed  in  the  future 
(|{  12  and  14).  All  rates,  fares,  charjiee. 
classifications,  and  joint  rates  fixed  by  the 
commission  shall  be  in  force,  and  shall  be 
prima  facie  reascmable,  until  finally  found 
otherwise  as  therein  provided.  Section  IS 
of  the  act  in  question  permits  the  railroad, 
or  any  other  party  in  interest,  to  obtain  a 
review  of  the  orders  of  the  eommission  by 
bringing  an  action  in  the  proper  circuit 
court  against  the  commission  to  vacate  and 
set  aside  its  order  on  the  ground  th&t  the 
rate  or  rates,  fares,  charges,  classification, 
or  joint  rates  fixed  1^  such  order  are  un- 
lawful, or  that  any  r^ulation,  practice,  or 
service  fixed  by  such  order  is  unreasonable. 
This  action  is  to  be  tried  and  determined 
like  other  civil  actions,  except  that,  if  new 
evidence  is  introduced  at  such  trial,  the  cir- 
cuit court,  unless  the  parties  stipulate  otb- 
enrise,  must  remand  the  cause  back  to  the 
railroad  commission  for  further  action. 
Either  party  may  appeal  from  the  judgment 
of  the  circuit  court  to  the  supreme  court. 
The  act  also  provides:  "In  all  trials  un- 
der this  section,  the  burden  of  proof  shall 
be  upon  the  plaintiff  to  show  by  clear  and 
satisfactory  evidence  that  the  order  of  the 
commission  complained  of  is  unlawful  or 
unreasonable,  as  the  case  may  be."  Other 
provisions  of  tiie  act  need  not  be  noticed 
here,  except  to  say  that  the  commission  is 
given  power  by  subdivision  "a"  of  f  14, 
after  hearing,  to  rescind,  alter,  or  amend 
any  of  its  orders,  and,  by  {  28,  to  fix  emer- 
gency rates  and  suspend  existing  rates. 

Whether  it  is  within  the  pown-  of  the  leg- 
islature to  confer  upon  courts  authority  to 
review  ihe  reasonableness  of  rules  or  orders 
of  the  railroad  commission  depends  upM 
the  fundamental  nature  of  these  rules  or  or- 
ders. If  such  rules  and  orders  are  purely 
l^slative,  and  violate  no  constttutioual 
law  or  paramount  Federal  statute,  it  woulit 
be  incorrect  to  say  that  their  reasonable- 
ness could  be  the  subject  of  judicial  review, 
because  that  would  give  the  judicial  branrli 
of  government  a  supervisory  control  over 
Ic^slation,  largely  discretionary,  and  lim- 
ited only  by  the  judicial  opinion  of  what  is 
reasonable.  It  is  argued  that  the  power  to 
fix  rates  is  a  le^slative  power,  and  can 
never  be  anything  else,  whether  the  rates 
are  fixed  by  the  legislature  or  by  a  com- 
mission, or  by  tiie  aetltm  of  the  l^slatnre 
and  commission  jointly:  that  the  ^rislatii-r 
power  is,  by  the  Constitution,  vested  in  the 
senate  and  assembly,  and  cannot  be  dele- 
gated, except  in  instances  expressly  pmvidnl 
for  in  the  Constitutitm.  But.  when  we  add 
to  this  that,  becanse  of  the  multitude  of  de- 
tail, the  intricacy  of  the  subject,  the  ex- 
pert knowledge  required,  the  nnmerons  sep- 
arate investigatiraiB  of  ^terrelated  ques- 
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tioiu  of  fact  whieh  are  neeessar}-,  and  the 
necessity  for  frequent  changes  and  adjust- 
meats  in  rates  or  service,  a  l^islative  body, 
the  members  of  which  are  chosen  for  short 
terms  from  the  body  of  the  people,  would 
And  it  an  actual,  rather  than  a  legal,  im- 
possibility to  fix  just  and  reasonable  rates, 
it  becomes  apparent  that  this  position  tends 
to  the  conclusion  that,  by  Uie  adoption  of 
Ita  Constitution,  which  vested  the  whole 
If^slative  power  ia  tiie  senate  and  assem- 
and  forbade  Ha  delation,  the  state 
was  Bttom  ci  acorn  of  its  usual  and  neces- 
sary powers  of  sovereignty,  and  became  im- 
potent to  exercise  the  power  of  regulation. 
Rate  r^^hition  of  railroads  by  direct  ac- 
tion the  legislature  has  been  tried  and 
found  Impracticable,  and  its  attempt  gen- 
ermlly  abandoned.  The  bnsineae  of  the  car- 
rier has  in  these  modem  times  so  grown 
and  expanded,  and  become  such  a  large 
faetor  fa.  ttw  bnnplloated  social  and  eco- 
nmnie  life  of  tha  counlay,  that  the  old 
modea  of  regnlatitm  by  direct  action  of  the 
kgiilatlTe  bwty  are  no  longer  adequate,  and, 
indeed,  no  kngar  posaible.  But  the  old  au- 
thwif;  and  the  old  prinoiplca  remain,  and 
are  not  to  be  abrogated  by  implication. 

It  ma  HddinUnionP.R.Go.  T.Panist<m, 
18  Wan.  81,  21  L.  ed.  787,  speaking  of  the 
Fadaral  Congititution:  "Its  Umitationa  and 
ita  implied  pn^bitiinis  must  not  be  ez- 
tanded  ao  far  as  to  daatrqy  the  neeeaaary 
powera  of  the  atatea,  or  prevent  their  ef- 
•  ficirat  exereiae.*'  ICneh  leaa  ahoold  thoae 
atata  offidals  upon  whom  reata  the  Antf  of 
intorpreting  the  atate  Constitution  derive 
from  the  words  of  tiiat  Conatitntion  tmptica* 
tiona  which  impair  tha  authorify  of  the  state 
to  exereise  the  Jnat  and  ordinary  powm 
UBUalfy  poseeaaed  bty  goTemmanta,  and 
whidt  implication*  would  raoognize  within 
the  atate  peraona  or  oorporationa  not  sub- 
jeet  to  or  eapaUa  of  OTdliuuy  r^iulation 
by  the  state,  and  prerappoae  tiiat,  hy  tiie 
adoption  of  the  Constitution,  the  state  so 
manacled  itadf  aa  to  be  helpless  to  ezereise 
old  and  well-known  governmental  powers, 
or  to  apply  iueh  poweia  to  new  problems  or 
neir  eonditiona.  Such  erautruetion  vould 
make  the  mere  tmi^ieations  of  the  Conatitn- 
ti<m  greater  than  the  Constitution  itself, 
and  would  loae  ai^t  of  the  midn  and  para- 
moont  pnrpoae  of  the  creation  of  tha  state 
and  the  adoption  of  ita  Gtnutitnticm.  A 
CoDstitation  so  oimatrued  would  laat  only 
80  lai^  aa  it  took  to  bring  about  an  amend- 
ment or  a  new  Constitntion,  made  possibly 
in  the  heat  of  conflict,  and  therefore  in  all 
probability  leaa  wise  and  equitable  tiian  the 
old  Constitution  properly  construed.  This 
is  called  by  counsel  the  doctrine  of  ocpedi- 
ency;  but  we  think  it  the  doctrine  of  com- 
mon sense,  that  forbids  implications  from  an 
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instrument  which  tend  to  render  nugatory, 
or  to  destroy,  that  instrument. 

The  Constitution  of  the  United  States 
gives  Congress  power  to  make  all  laws  nec- 
essary and  proper  for  carrying  into  execu- 
tion tiie  powers  by  that  instrument  vested 
in  the  government  of  the  United  States  or- 
in  any  department  or  officer  thereof.  The 
legislature  of  the  state  of  Wisconsin  needs 
no  such  enabling  provision.  It  possesses 
that  power.  But  it  was  said  in  Boeke  v. 
Comingore,  177  U.  8.  468,  44  L.  ed.  860,  20 
Sup.  Ct.  Rep.  70S;  "Congress  has  a  large 
discretion  as  to  the  means  to  be  employed  in 
the  execution  of  a  power  conferred  upon  it, 
and  is  not  restricted  to  'those  alone  with- 
out which  the  power  would  be  nugatory;' 
for  'all  means  which  are  appropriate,  whidi 
are  plainly  adapted'  to  the  end  aathoriaed 
to  be  attained,  'which  are  not  prohibited, 
but  consist  with  the  letter  and  apirit  at  the 
Constituticn,  are  oonatitutitolaL'  'Where 
the  law  is  not  prohibited,  and  ia  rei^ly  ealeu- 
lated  to  affect  any  of  the  objeeta  Intnuied 
to  the  gorerment,  to  undertake  here  to  in- 
quire into  the  d^ree  of  its  necessity  would 
be  to  pasa  the  line  whieh  eireumacribea  tiu 
Judicial  Department  and  to  tread  oa  l^is- 
lative  ground.'  M'CulIoch  Maryhuid,  4 
Wheat  816,  410,  421,  423,  4  L.  ed.  670,  003, 
006.  In  the  more  recent  case  of  Logan  v. 
United  States,  144  U.  fi.  263,  283,  203,  36 
L.  ed.  420,  436,  430,  12  Sup.  Ct  Sep.  622, 
626,  thia  court  referring  to  tlie  above  eon- 
etitnUonal  prarision,  aaid  that  'In  the  ex- 
eroiae  of  thla  general  power  oS  le^slation. 
Congress  may  use  any  meana,  appearii^  to 
it  most  eligible  and  apprc^riate,  which  are 
adapted  to  the  and  to  be  accomplished, 
and  are  ecnalatant  with  tha  letter  and  spirit 
of  the  Conatitntion.'  Again:  HEvery  ri^t 
created  by,  arising  under,  or  depmdcnt  up- 
on, the  Conatitntioa  of  the  United  States, 
may  be  protested  and  enfcwaed  by  Congreaa 
by  such  means  and  in  such  manner  as  Con- 
gress, in  the  axerdae  of  the  eorrelatiTe  duty 
of  protection,  or  of  the  legislative  powers 
conferred  upon  it  by  the  Coostitution,  may, 
in  ita  discretion,  deem  moat  eligible  and  beat 
adapted  to  attain  tha  object' " 

So,  statutes  declaring  that  railroad  rates 
and  service  shall  be  reaaonatd^  and  creating 
a  commission  with  power  to  inveatlgate  ex- 
isting rates  and  servioe,  and  to  fix  and  de- 
termine what  rates  and  what  service  are 
reftaonable,  the  statute  then  providing  that 
the  rates  and  service  so  fixed  shall  be  in 
force,  have  been  generally  upheld  as  a  valid 
raEereiae  of  the  Ic^slative  power.  B^I- 
road  Commission  Cases,  116  U.  S.  307,  20  L. 
ed.  636,  6  Sup.  Ct  Rep.  334,  388,  1101 ;  Rea- 
gan V.  Farmers'  Loan  ft  T.  Co.  164  U.  8.  362. 
38  L.  ed.  1014,  4  Inters.  Com.  Rep.  660,  14 
Sup.  Ct  Rep.  1047;  GeorgU  R./*>Bkg.  Oa. 
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T.  Smith,  70  Ga.  694;  Chicago,  B.  &.  Q.  R- 
Co.  T.  Jones,  149  lU.  361,  24  L.R.A.  141,  4 
Intere.  Com.  Rep.  683,  41  Am.  St.  Rep.  278,  37 
N.  E.  247;  Hopper  v.  Chicago,  M.  &  St.  P.  R. 
Co.  91  Iowa,  639,  60N.W.487;  State  ex  rel. 
Railroad  &  W.  CommiBsion  t.  ^Minneapolis  &, 
St.  L.  R.  Co.  80  Minn.  191,  89  Am.  St.  Rep. 
614,  83  N.  W.  60;  Railroad  Commission  v. 
Houston  &  T.  C.  R.  Co.  90  Tex.  340, 38  S.  W. 
750.  The  division  of  governmental  powers  in- 
to executive,  l^islative,  and  judicial,  while  of 
great  importance  in  the  creation  or  organi- 
zation of  a  state  and  from  the  view  point  of 
institutional  law  and  otherwise,  is  not  as 
exact  classification.  No  such  exact  delimi- 
tation of  governmental  powers  is  possible. 
In  the  process  of  enacting  a  law  there  is 
frequently  necessary  the  preliminary  de- 
termination of  a  fact  or  group  of  facts  by 
the  legislature;  and  it  is  well  settled  that 
the  legislature  may  declare  the  general  rule 
of  law  to  be  in  force  and  take  effect  upon  the 
subsequent  establishment  of  the  facts  neces- 
sary to  make  it  operative,  or  to  call  for  its 
application,  as  the  bankruptcy  law  of  the 
United  States  with  reference  to  legislative 
action  regarding  exemption  laws  existing 
or  to  be  thereafter  enacted  (Hanover  Nat. 
Bank  v.  Moyses,  186  U.  8.  181,  46  L.  ed. 
1113,  22  Sup.  Ct.  Rep.  867);  or  the  law 
may  be  made  to  take  effect  conditionally, 
depending  upon  the  action  of  the  le^slature 
of  another  state  fixing  th«  amount  to  be  ex- 
acted (PhfBnix  Ins.  Co.  v.  Welch,  29  Kan. 
672;  i  1221,  Stat.  189S,  and  cases  in  note). 
Or  it  may  be  conditioned  upon  the  legisla- 
tive act  of  a  city  council  (Adams  v.  Bdoit, 
105  Wis.  363,  47  L.R.A.  441,  81  N.  W.  869)  ; 
or  upon  action  of  the  executive  (Re  Griner, 
16  Wis.  424;  Marshall  Field  ft  Co.  v.  Clark, 
143  U.  8.  649,  36  L.  ed.  294,  12  Sup.  Ct.  Rep. 
495) ;  or  upon  judicial  action  inToIving  the 
determination  of  questions  of  fact  ( Re 
North  Milwaukee,  93  Wis.  016,  33  L.R.A. 
638,  67  N.  W.  1033,  and  cases  cited  in  opin- 
ion; Nash  V.  Fries,  129  Wis.  120,  108  N.  W. 
210) ;  or  upon  administrative  action  (State 
ex  rel.  Adams  v.  Burdge,  96  Wis.  390,  37 
L.R.A.  167,  60  Am.  St.  Rep.  123,  70  N.  W. 
347,  and  cases  cited  in  opinion) ;  or  upon  a 
declaration  of  fact  or  the  creation  of  a  con- 
dition by  vote  of  the  electors  of  a  munici- 
pality (State  ex  rel.  Faber  v.  Hinkel,  131 
Wis.  103,  in  N.  W.  217).  In  short,  as 
said  by  Redfield,  Ch.  J.,  in  8tat«  v.  Parker, 
26  Vt.  367,  "it  makes  no  essential  difl"er- 
ence  what  is  the  nature  of  the  contingency, 
so  it  be  an  equal  and  a  fair  one,  a  moral 
and  legal  one,  not  opposed  to  sound  policy, 
and  so  far  connected  with  the  object  and 
purpose  of  the  statute  as  not  to  be  a  mere 
idle  and  arbitrary  one.'*  The  legislature 
may  delegate  any  power  not  legislative 
which  it  may  itaelf  rightfully  exercise. 
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Wayman  ¥.  Southard,  10  Wheat.  1,  6  L.  ed. 
263.  This  power  to  ascertain  facts  is  such 
a  power  as  may  be  delegated. 

The  cases  heretofore  cited  with  reference 
to  the  constitutionality  of  laws  creating  a 
railroad  board  or  commission  and  authoriz- 
ing the  latter  to  ascertain  and  fix  reasonable 
rates,  which  rates,  thus  ascertained,  would 
be  thenceforth  in  force,  rest  on  these  rult>- 
of  law.  Consequently  there  can  be  no  ob- 
jection if  the  legislature,  instead  of  makiu;.' 
the  law  wholly  conditional  and  cuntingeia 
upon  the  ascertainment  and  declaration  of 
reasonable  rates  by  the  commi^tsion,  add  the 
further  contingency  that  the  investigation 
and  order  of  the  commission  be  subject  to 
review  by  the  courts,  and  the  rates  so  fixed 
by  the  commission  upheld  as  not  unreason- 
able by  judicial  determination.  But  neither 
the  commission,  nor  the  court,  can  Ur 
vested  with  discretion  to  determine  whether 
the  precedent  law  declared  by  the  l^isla- 
ture  shall  or  shall  not  go  into  effect  in  par 
ticular  cases.  Re  North  Milwaukee,  supra: 
Dowling  v.  Lancashire  Ins.  Co.  92  Wis.  63. 
31  L.R.A.  112,  66  N.  W.  738.  This  law 
(chapter  362,  p.  549,  Laws  1905)  estab- 
lishes, and  thenceforth  assumes,  the  exist- 
ence of  rates,  charges,  classifications,  and 
services  discoverable  by  investigation,  but 
undisclosed,  which  are  exactly  reasonable 
and  just.  It  commits  to  the  railroad  com- 
missi(Hi  the  duty  to  ascertain  and  disclose 
that  particular  rate,  charge,  classification, 
or  service.  The  law  intends  that  there  is 
only  one  rate,  charge,  or  service  that  is 
reasonable  and  just.  When  the  order  of  the 
coDunission  is  set  aside  by  the  court,  it  is 
because  this  reasonable  and  just  rate, 
charge,  classification,  or  service  has  not  yet 
beem  correctly  ascertained.  When  the  or- 
der of  the  commission  has  been  rescinded  or 
changed  by  the  commission  because  o( 
changed  conditions,  it  is  because  there  is  a 
new  reasonable  rate  to  be  ascertained  and 
disclosed,  applicable  to  such  new  conditions 
and  fixed  by  force  of  law  immediately  when 
the  new  conditions  come  into  exist- 
ence. But  the  theory  and  the  mandate 
of  the  law  is  that  this  point  alway.s 
exist  under  any  combination  of  etm- 
ditions,  and  is  always  discoverable,  al- 
thoTj^h  not  always  discovered.  Until  it  is 
discovered  and  made  known,  the  former 
rates  and  service  prevail.  The  order  of 
the  commission  is  prima  facie  evidence  that 
the  rate,  charge,  or  service  found  and  fixed 
by  it  is  the  particular  rate,  charge,  or  serv- 
ice declared  by  the  legislature  in  genial 
terms  to  be  lawful  and  to  be  in  force.  If 
it  were  conceded  that  the  commission  bad 
power  or  discretion  to  fix  one  of  several 
rates,  either  of  which  would  be  just  and  rea- 
sonable, it  would  be  hard  to  say  that  this 
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was  not  a  delation  of  pure  legislative  pow- 
er to  the  (KHomisetOD.  But  the  theory  of 
this  law  is  to  delegate  to  the  oommission  the 
power  to  ascertain  facts  and  to  make  mere 
administrative  reflations. 

If  this  court)  or  the  circuit  court,  were,  by 
the  statute  in  question,  authorized  to  in- 
vestigate the  Buhject  anew,  to  pnt  itself  in 
the  place  of  the  commisBion  and  search  for 
thia  reasonable  and  just  rate,  with  power 
to  substitute  its  own  judgment  of  what  is 
reasonable  and  just  for  the  judgment  of  the 
commissioners,  the  statute  might  be  sub- 
ject to  grave  criticism.  But  the  courts  are 
not,  by  tills  statute,  so  authorized.  The 
authority  given  to  the  circuit  court  is  not 
to  search  for,  or  disclose,  or  declare  this 
"reasonable  and  just"  rate  or  service,  but 
merely  to  determine  whether  the  order  of 
the  oommission  is  "unreasonable," — quite 
a  dUTerent  thing.  We  think  the  legislature 
was  within  its  power  in  conferring  upon 
the  oourta  such  authority  to  inquire  wheth- 
er or  not  the  order  of  the  commission  was 
unreasonable,  and  to  vacate  the  order  if 
so  found.  In  doing  lo  the  courts  are  re- 
quired to  exercise  no  legislative  power,  to 
ascertain  and  disclose  no  rates,  to  declare 
no  rale  or  no  law  anreasonable,  but  merely  to 
exercise  judicial  power  to  ascertain  and  de- 
termine whether  the  commission  has  so  far 
failed  in  its  search  for  this  lawful,  juit,  and 
reasonable  rate  as  to  have  found,  instead, 
and  declared,  that  which  is  unreasonable. 
The  result  of  the  reversal  of  the  order  of  the 
eommission  is  not  to  establish  this  fact  or 
ascertain  this  point  of  reasonableness,  but 
to  leave  it  undisclosed,  leaving  the  former 
rates  to  stand,  or  requiring  the  eranmis- 
sitmers  to  try  over  again  to  find  it.  In  re- 
viewing the  order  of  the  railroad  commis- 
sion, the  inquiry  Is  not  whether  the  rate, 
r^idation,  or  service  fixed  by  the  commis- 
rion  is  just  and  reasonable,  but  whether  the 
order  of  the  eommiswon  is  unreasonable  or 
unlawful.  The  nature  of  -the  inquiry  is 
changed  at  this  point,  and  the  court  is  not 
Investigating  for  the  purpose  of  establish- 
ing a  fixed  point.  Whether  or  not  the  or- 
der is  within  the  field  of  reasonableness,  or 
outside  of  Its  boundaries,  is  the  question 
for  the  court  It  is  quite  a  different  ques- 
tim  from  that  which  was  before  the  com- 
mteion  fat  fUi  respect  The  order,  being 
found  hy  the  oourt  to  he  such  that  reason- 
able mm  might  well  differ  with  respect  to 
its  eorreetnesa,  cannot  be  said  to  be  unrea- 
sonable. From  tiiis  aspect  it  is  within  the 
domain  of  reason,  not  outside  of  its  bound- 
ariei.  This  is  the  view  point  of  the  review- 
ing oonrt  Doubtiess  the  court  may,  for 
the  purpose  of  comparison  and  to  aid  it  in 
ascertaining  how  far  the  order  diverges  from 
a  reasnnabTe  standard,  take  evidence  of  uid 
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consider  such  criterion.  But  this  is  only 
for  comparison.  The  court  cannot  legally 
adjudicate  or  declare  this  statutory  stand- 
ard. 

Unless  the  plaintiff  is  able  to  show  by 
clear  and  satisfactory  evidence  that  the  or- 
der of  the  commission  complained  of  is  un- 
lawful or  unreasonable,  as  the  case  may  be, 
the  order  must  stand.  The  words  "clear  and 
satisfactory  evidence"  are  significant,  be- 
cause at  the  time  of  the  enactment  of  this 
statute  they  were  used  in  the  law  of  this 
state  to  describe  a  degree  of  proof  greater 
than  a  preponderance  of  evidence  and  such 
as  was  necessary  in  order  to  establish  fraud 
by  that  party  to  an  action  upon  whom  the 
burden  of  proof  rested.  Bannon  v.  Insur- 
ance Co.  of  N.  A.  115  Wis.  250,  268,  91  N. 
W.  6fl6;  Shaw  v.  Gilbert,  111  Wif.  165,  86 
N.  W.  188;  Dallman  v.  Glasen,  116  Wis. 
113,  117,  92  N.  W.  566;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  313,  99  N.  W,  909. 
The  same  rule  obtains  when  the  party  to 
an  action  seelfs  to  prove  mistake  in  a  writ- 
ten instrument.  Parker  v.  Hull,  71  Wis. 
368,  5  Am.  Bt.  Sep.  224,  37  N.  W.  361. 
"Clear,  convincing,  and  satisfactory"  was  the 
expression  used  in  Linde  v.  Gudden,  109 
Wis.  326,  85  N.  W.  323,  in  an  action  in 
which  it  was  sought  to  deny  the  execution 
of  a  deed  duly  acknowledged.  Like  words 
are  used  in  St.  I<ouis  &,  S.  F.  R.  Co.  v. 
Gill,  166  U.  8.  649,  at  pagp  667.  39  L.  ed. 
567,  673,  10  Sup.  Ct.  Rep.  484,  491,  to  de- 
scribe the  degree  of  proof  necessary  to  over- 
throw a  rate  fixed  by  the  legislature.  We 
must  hold  that  in  the  statute  before  the 
court  the  legislature  used  the  words  "clear 
and  satisfactory"  in  this  sense,  and  intend- 
ed  they  should  describe  that  d^;ree  of  proof 
ne<»ssary  to  establish  fraud  or  prove  mis- 
take in  a  written  instrument.  We  are  not 
able  to  uphold  the  contention  of  the  learned 
attorney  general,  made  in  his  first  brief,  to 
the  effect  that  this  court  cannot  review 
the  order  of  the  commissioners,  unless  the 
order  is  confiscatory  in  its  character  and  ef- 
fect »nd  that  "unlawful"  and  "unreason- 
able," in  this  statute,  means  "confiscatory." 
because  it  seems  to  us  that  this  statute  au- 
thorizing a  review  by  the  court  is  valid, 
and  imposes  upon  the  court  duties  which 
it  nay  not  disregard.  Indeed,  the  Con- 
stitution of  the  state  seems  to  forbid  any 
other  interpretation.  Article  7,  §  8.  This 
court  therefore  maintains  its  right  and  duty 
to  review  tiie  orders  of  the  commission  to 
tiie  extent  authorized  by  this  statute  as 
here  construed.  By  the  construction  here 
given  to  the  law,  considering  the  degree  of 
proof  required  and  the  view  point  of  the 
investigation  by  the  court,  and  that  the 
court  is  dealing  with  a  question  of  fact,  or 
a  mixed  question  of  fact  and  law-. (Morgan's 
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L.  &  T.  R.  &  S.  S.  Co.  r.  Railroad  Commis- 
sion, 109  La.  247,  33  So.  214),  great  weight 
is  necessarily  given  to  the  orders  of  the  com- 
mission. 

There  seems  no  valid  ground  of  distinc- 
tion, so  far  as  the  instant  case  is  concerned, 
between  unlawful  orders  and  unreasonable 
orders  of  the  c<»nmisioiL  An  unreasonable 
order  is  an  unlawful  order.  What  signifi- 
cance may  be  found  in  the  future  under 
different  circumstances  in  the  apparently 
antithetic  use  of  these  terms,  it  is  not  for 
us  to  here  decide.  Confiscatory  orders  are 
ordinarily,  but  not  always,  unlawful  or  un- 
reasonable. In  order  to  be  fairly  termed 
confiscatory,  the  order  must  deprive  the 
railroad  of  a  fair  return  upon  the  value  of 
its  property,  not  merely  reduce  former  rates 
or  charges.  Cases  may  also  arise,  no  doubt, 
in  which  an  order  may.  be  unreaBonable 
which  falls  short  of  being  confiscatory,  or 
in  which  the  commission  clearly  misapplied 
some  rule  of  law;  but,  in  toe  review  of  ques- 
tions of  fact,  it  must,  under  the  rules  here 
found,  require  a  vary  strong  case  to  estab- 
lish unreasonableness  by  evidence  dear  and 
satisfactory  to  the  circuit  court.  Like 
the  United  States  Supreme  Court,  we  accord 
to  the  orders  of  the  railroad  commission 
the  weight  due  to  the  decisions  of  a  tribunal 
authorized  by  law  and  informed  by  experi- 
ence. Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  206  U.  8.  441,  fil  L.  ed. 
1128,  27  Sup.  Ct.  Rep.  700.  But  we  go  fur- 
ther than  this,  and  add  the  requirement  of 
that  particular  degree  of  proof  specified 
in  the  statute,  and  we  consider  the  subject- 
matter  and  scope  of  the  judicial  investi- 
gation above  referred  to.  We  thus  leave 
upon  the  railroad  commission  the  great  re- 
sponsibility which  we  believe  tiie  legislature 
intended  to  impose.  In  determining  wheth- 
er or  not  the  order  of  the  commission  is 
unreasonable,  It  must  also  be  considered 
that  every  unnecessary  burden  imposed  up- 
on ibe  railroad  impairs  its  net  receipts  and 
diminishes  that  margin,  if  there  be  one,  be- 
tween the  amount  sufficient  to  assure  a  fair 
return  on  the  value  of  its  property,  plus  th6 
amount  of  its  fixed  charges  and  operating 
expenses,  and  its  gross  receipts.  In  this 
margin  the  public  and  the  railroad  are  in- 
terested, I>eeau8e  it  is  only  when  this  exists 
that  betterments  in  construcion,  or  improve- 
ments in  service  not  imperative  or  indis- 
pensable, or  reduction  in  rates,  will  ordinari- 
ly be  voluntarily  made  by  the  railroad,  or 
can  ordinarily  be  ordered  or  enforced  by 
the  commission.  We  are  not  now  speaking 
of  those  extreme  eases  where  the  public  duty 
must  be  discharged,  whatever  the  financial 
oonsequenm  to  the  railroad.  Covington  A. 
li.  Tunip.  Road  Co.  v.  Sandford,  164  U.  S. 
S78,  41  U  ed.  660,  17  Sup.  Ct  Rep.  IBS,  and 
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cases  in  Rose's  Notes;  3  Cook,  Corp.  4Ui 
ed.  11  900,  901,  and  cases  in  notes.  Bnt,  in 
ordinary  cases,  to  waste  this  margin  is  to 
waste  the  fund  in  which  the  whole  public 
is  interested.  This  should  never  be  done  for 
the  benefit  of  the  feWj  M  against  the  inter- 
ests of  many. 

It  is  also  to  be  considered  that  this  mar- 
gin ought  not  ordinarily  to  be  exhausted 
or  swept  away  by  orders  or  requirements 
of  the  railroad  commission  as  fast  as  ac- 
cumulated, because  human  nature  or  rail- 
road nature  is  such  that  no  one  will  long 
economize  on  operating  or  other '  expenses 
if  his  economy  only  furnishes  a  larger  basis 
for  further  exactions.  The  rights  of  the 
public  and  the  rights  of  the  railroad  under 
this  new  law  must  be  ascertained  and  de- 
veloped by  the  railroad  commission  slowly 
and  laboriously,  moving  from  precedent 
to  precedent  as  new  instances  arise, 
after  the  manner  of  the  common-law 
courts.  As  was  said  in  Bates  v.  Bel- 
yea,  23  Wend.  338,  841:  "They  [these 
instances]  must,  from  t^e  nature  of  our  le- 
gal system,  be  the  same  to  the  science  of  law 
as  a  convincing  series  of  experiments  is 
to  any  other  branch  of  inductive  philoso- 
phy." Patience  on  the  part  of  the  public 
and  on  the  part  of  the  carrier,  and  time, 
will  be  necessary.  The  notion  that  com- 
missions of  this  kind  should  be  closely  re- 
stricted by  the  courts,  and  that  justice  in 
our  day  can  be  had  only  in  oourts,  is  not 
oonducive  to  the  best  results.  Justice 
dwdls  -with  us  as  with  the  fathers;  it  is 
not  exclusively  the  attribute  of  any  office  or 
class;  it  rraponds  more  readily  to  confidence 
than  to  criticism;  and  there  Is  no  reason 
why  the  members  of  the  great  railroad  com- 
mission of  this  state  should  not  develop  and 
establish  a  system  of  rules  and  precedents 
as  wise  and  beneficent  within  their  sphere  of 
action  as  those  established  by  the  early 
common-law  judges.  We  find  the  statute 
well  framed  to  bring  this  about. 

With  reference  to  the  order  appealed 
from,  were  this  court  sitting  as  a  railroad 
commission,  it  would  not  have  made  the 
order  in  question,  because,  while  the  order 
is,  no  doubt,  of  great  convenience  to  the 
dwellers  about  Dwight,  their  interest  seems 
to  us  to  be  overbalanced  by  the  larger  in- 
terest of  the  general  public.  But  this  is 
far  from  saying  that  we  find  the  order  to 
be  unreasMiable,  or  that  it  appears  to  us 
by  clear  and  satisfactory  evidence  that  the 
order  is  unreasonable.  Competent  and  rea- 
sonable men  might  differ  with  regard  to 
the  propriety,  or  with  regard  to  the  justice 
and  reasonableness,  of  the  order  before  the 
court.  It  neither  affects  tiie  interests  of  the 
general  public,  nor  the  interests  of  the  rail- 
Toadi  to  ai^  great  extent^  It  is  ondoubfc* 
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adiy  wiUiin  the  poirer  of  the  railroad  eom- 
miuion  to  make  auch  an  order.  No  errore 
of  law  appear  to  have  heen  eommitted.  We 
beliere  thie  circuit  court  waa  right  in  af- 
firming iha  order  of  tlie  oommisiion,  and 
there  ia  no  prepcmderanoe  of  eridenee 
against  the  findings  of  that  eonrt,  giving 
the  Older  of  the  commiBsion  there  in  evi- 
dence the  force  and  effect  to  whieh  it  ia 
entitled  by  etatute. 

The  judgment  of  the  Circuit  Court  la  af- 
firmed. 

Marehallt  J.,  concurring  (filed  Jane  18, 
1908) : 

Although,  as  said  1^  the  court,  in  effect, 
the  commission  may  have  gone  too  far, 
that  does  not  appear  with  sufficient  clear- 
ness to  warrant  disturbing  the  approving 
judgment  of  the  circuit  court.  The  cran- 
mission  evidently  considered  the  matter 
with  great  care,  fully  appreciating  that 
both  sides  of  the  controversy  were  entitled 
to  consideration.  1  concur  in  the  decision 
and  in  all  said  in  the  able  opinion  for  the 
court  by  Mr.  Justice  Timlin  giving  the 
commission  its  proper  and  distinguished 
dignity  in  our  governmental  system.  A 
code  definitely  established  under  the  law 
on  the  high  plane  suggested  will  effect  the 
purpose  of  regulation, — that  of  prevoiting 
injustice  upon  the  one  side,  and  of  protect- 
ing private  property  rights  upon  the  other. 

I  write  to  state,  in  a  few  words,  views 
upon  some  questions  discussed  by  the  court, 
not  su^esting,  however,  that  they  differ 
from  those  voiced  in  the  opinion. 

The  words  "unlawful"  and  "unreasona- 
Ue"  were  not  used  in  the  regulation  act 
as  synonymous  respecting  all  situations. 
Just  what  the  scope  of  each  is,  as  I  view 
the  matter,  1  will  not  now  undertake  to 
say.  That  may  well  he  left  open  for  future 
study  and  deflneinent. 

The  legislative  scheme  embodied  in  the 
act,  as  I  understand  was  conceded  upon  the 
argument,  is  not  to  take  control  of  railroad 
property  and  business  from  the  proprietors, 
but  to  supervise  the  same  so  as  to  prevent 
extortion  and  injustice  and  secure  fairly 
adequate  aervlce.  It  contemplates,  as  I 
think,  that,  so  long  as  a  rate  for  service  is 
not  extortionate,  or  service  afforded  la  fair- 
ly adequate,  the  proprietors  shall  not  be 
interfered  with.  So,  in  every  hearing  upon 
complaint,  the  initial  and  jurisdictional 
question  is  whether,  in  the  ^ven  case,  the 
conduct  of  the  proprietors  is  unreasonable. 
It  were  better,  if  it  is  not  necessary,  that 
such  jurisdictional  fact  be  shown  affirma- 
tively to  have  been  found. 

Further,  it  would  neem  that  in  case  of 
tlie  commiAsioa  dealing  with  inadequate 
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service  it  should  require  such  additional 
service  as  to  r«nove  the  element  of  injus- 
tice, affording,  in  the  whole,  the  minimum 
of  what  is  reasonable,  leaving  proprietors 
free  and  opportunity  to  give  additional  serv- 
ice. In  case  of  the  nnnmission  dealing  with 
extortionate  rates  for  snvioe,  it  ehould  re- 
move the  element  of  injustice  by  reducing 
the  ratea  anffleientiy  to  measure  the  excess, 
leaving  the  proprietors  free  and  opportunity 
to  make  further  reductions. 

The  boundaries  of  reason  aa  aj^Iied  to 
service  or  ratea  enoompassea  a  broad  field. 
The  law  does  not  contemplate  that  the  com- 
mission shall  make  a  selection  within  that 
field.  Otherwise  it  would  be  subject  to  con- 
donnation  as  a  delegation  of  l^slative  pow- 
er. While  it  ia  true  that  there  ia  but  one 
reasonable  rate  or  degree  of  service  which  it 
is  oontemplated  the  commission  shall  seek 
for  and  name,  I  do  not  think  that  there  is 
only  one  such  rate  or  degree  in  a  given  case 
whieh  is  reasonjible  in  the  general  sense. 
There  may  be  many,  but  the  conunission  ia 
confined  to  one;  otherwise  it  would,  in 
selecting  the  proper  one,  exercise  legislative 
power.  So,  the  cme  degree  or  rate,  lo  far 
as  the  commission  is  concerned,  considering 
that  it  is  merely  to  prevent  extortion  and 
injustice  and  compel  the  giving  of  service 
which  ia  fair,  ia  the  minimum  service  or 
maximum  rate. 

I  think  the  law  contnnplates  a  full  ju- 
dicial review  by  the  circuit  court  of  the 
action  of  the  cunmiasion  when  properly 
challenged,  the  court  to  try  questiwu  of  law 
and  fact  the  same  as  the  commission,  giv- 
ing such  weight,  however,  to  the  decision  of 
the  latter  on  all  matters  of  fact  that  it  shall 
stand  unless  shown  to  be  wrong  by  clear 
and  satisfactory  evidence;  and,  in  case  of 
an  appeal  to  this  court,  that  the  scope  of 
review  shall  be  the  same  as  in  case  of  any 
appeal  from  a  judgment  in  an  action  tried 
by  the  court. 

If  the  r^ulation  system  shall  be  firmly 
established  along  the  lines  indicated,  it  will 
be  upon  a  logical  basis,  which  caimot  be  said 
of  such  systemB  generally.  The  commission 
which  has  charge  of  the  matter  here,  backed 
by  opportunity  for  support  by  a  broad  judi- 
cial review,  subject  to  the  deference  which, 
as  indicated,  should  be  {*iven  to  its  decisions, 
can  soon  work  out  a  plain  course  of  admin- 
istration, giving  to  our  commonwealth  a  dis- 
tinguished position  in  the  field  of  safe,  ade- 
quate, rational  regulation. 

Bashford.  J.:  I  concur  in  the  foregoing 
opinion  of  Mr,  Justice  Marshall, 

Dodge,  J.,  dissenting  (filed  June  10, 
1908)  : 

The  opinion  filed  on  behalf 
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delegation  of  authority  to  find  and  declare 
that  point  is  a  delegation  of  authority  to 
exercise  legislative  choice.  Dowllng  v.  Lan- 
cashire Ins.  Co.  92  Wis.  63,  31  L.K.A.  112, 
65  N.  W.  738.  The  court's  opinion  seems 
to  me  to  concede  that  the  duty  of  the  com- 
misaion  in  selecting'  and  declaring  a  spe- 
cific rate  or  service  involves  something  more 
than  mere  diBcovery  of  a  fact,  for  it  pro- 
ceeds to  assert  the  inability  of  courts  to 
review  such  act  of  the  commission.  It  is 
there  said  that  the  court  can  only  inquire 
whether  the  point  fixed  by  the  commission 
is  "within  the  field  of  reasonableness,"  thus 
implying  that  more  than  one  such  point 
might  have  been  selected  within  sueb  flelda. 
If  the  fiat  of  the  l^statum  can,  as  said, 
be  eff'ective  to  create  some  one  definite  and 
fixed  rate  which  is  reasonable  to  exclusion 
of  all  othm,  and  that  sueh  exact  point 
can  be  ascertained  1^  joocesses  not  legisla- 
tive, why  (Kinnot  such  fact  be  ascertained 
by  the  court,  as  well  as  the  commission  T 
If,  as  said,  there  fs  then  only  one  reasm- 
able  rate  or  service,  vsy  variation  frtnn 
that  ideal  is,  of  course,  legislatively  unrea- 
sonable, and  the  eour^  tf  convinced  by  Uie 
proof  that  the  ideal  Is  something  differoat 
from  the  oonunisaion'a  order,  obviously  mnst 
adjudge  that  order  unlawful. 

I  think,  therefore,  that  this  law  mliould  be 
so  eonstnied  as  to  indicate  to  the  commis- 
sion a  duty  to  find  the  reasonable  rate, 
which  is  antithetic  to  the  unreasonable  one 
which  the  law  condemns;  and  that  point  of 
reasonableness  is  the  maximum  rate  or 
minimum  service  consistent  with  reason. 
So  construed  and  conscientiously  applied. 
I  fully  agree  in  the  constitutionality  of 
the  law  and  in  the  hope  of  high  value  to 
the  public  of  the  services  of  an  able  and 
expert  commission.  If  that  be  the  con- 
struction, I  find  no  longer  any  difficulty 
with  the  purpose  of  protection  against  in- 
justice to  the  railroad  companies  afforded 
by  a  judicial  review  of  de  novo  of  the  veiy 
fact  which  the  commission  finds  and  de- 
cides. This  construction  recognizes  the  re- 
served right  in  the  l^stature,  performing 
its  constitutional  duty,  to  impose  other 
rates  than  this  maximum  reasonable  one, 
and  preserves  to  the  people  and  to  the  rail- 
road companies  the  assurance  that  the  reso- 
lution of  questions  of  expediency  and  public 
policy  shall  rest  with  the  representatives 
of  the  people  responsible  directly  to  them 
at  the  ballot  box.  My  dissent  from  the 
judgment  announced  is  upon  the  ground 
that  I  cannot  convince  myself  that  the  serv- 
ice rendered  by  the  railroad  company  at 
the  time  of  the  complaint  to  the  commis- 
sion was  other  than  reasonably  adequate. 
I  deem  this  a  jurisdictional  fact,  essential, 
under  the  statute,  to  the  commission's  au- 
17  LJt.A.(N.S.) 


thority  to  prescribe  any  service  or  rate. 
Interstate  Commerce  Commission  v.  Chica- 
go a.  W.  R.  Co.  208  U.  S.  108,  52  L.  ed. 
705,  28  Sup.  Ct.  Rep.  493.  Neither  t^e  ecm- 
mission,  nor  the  court  below,  have  made 
any  finding  upon  that  subject. 

Since  my  view  cannot  prevail  in  the  case, 
I  deem  it  wholly  unnecessary  to  diseuas  the 
evidence  and  considerations  bearing  npcn 
the  reasonable  adequacy  of  that  aerrioiu 
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WESTBBK  T7NI0N  TELEGRAPH  OOH- 
PANY,  Appt, 

T. 

W.  B.  ULLARD. 
'  (—  Ark.  — ,  110  S.  W.  loss.) 

Telegraph  —  Improper   matter  —  refvs- 

al  to  transmit. 

1.  A  telegraph  company  cannot  escape  li- 
ability for  the  statutory  penalty  for  refus- 
ing to  transmit  over  its  lines  a  telegram 
informing  a  railroad  snperintCTdent  that 
there  was  no  fire  in  a  railroad  station,  and 
asking  whether  It  was  the  duty  oi  the  pas> 
senger  or  agent  to  make  it»  on.  the  theory 
that  it  WM  improper. 

Asent  —  antborlty  —  acts. 

2.  That  the  agent  in  charge  of  a  railroad 
station  was  the  agent  of  a  telegrajdi  com- 
pany to  receive  messages  for  transmission 
over  its  lines  may  be  established  by  proof 
that,  in  the  absence  of  the  operator,  he  did 
receive  such  messages. 

Evidence  —  contents  of  telegram. 

3.  Oral  evidence  of  the  contents  of  a  tele- 
gram is  admissible  in  an  action  to  hold  the 
company  liable  for  refusal  to  transmit  it 

(May  11,  11N».) 

Com  Note.  —  Right  to  refuae  telegraph 
meaaage  because  of  ita  t^uiracter. 

There  seems  to  be  but  little  direct  au- 
thority upon  this  question,  as  an  exhausti^'e 
search  has  disclosed  hut  one  other  case  in 
which  the  right  of  a  telegraph  company  to 
refuse  a  message  on  this  ground  was  specifi- 
cally presentM  for  adjudication;  but  it 
seems  to  be  the  undoubted  rule  of  law.  as 
gathered  from  these  and  some  other  cases 
not  strictly  in  point  on  this  note,  that  a  tele- 
graph company  has  no  right  to  refuse  a 
message  unless  it  is  couched  In  indecent  or 
libelous  language. 

Thus,  in  Western  U.  Telee.  Co.  v. 
Ferguson,  67  Ind.  496,  in  which  it  ap- 
peared that,  atel^^ph  company  refused 
to  send  the  following  message ;  "Send 
me  four  girls  ...  to  tend  fair,"  it 
was  held  that  the  company  could  not 
successfully  resist  an  action  to  recover 
the  statutory  penalty  for  such  refusal, 
upon  the  ground  that  it  believed  that 
the  aender  des^^l^^to^  mrli^^  jif^posea  of 
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APPEAL  hj  defendant  from  a  judgment 
of  the  Circuit  Court  for  Miller  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  statutory  penalty  for  refusal  to 
tnuiBmit  a  telegram.  Affirmed. 

Stat^ent  by  Hart,  J.: 

This  ia  a  suit  to  recover  the  statutory  pen- 
alty of  $500,  under  §  7946  of  Kirby's  Digest, 
for  alleged  wilful  refusal  of  the  defendant 
telegraph  company  to  send  a  message  ten- 
dered for  transmission  by  the  plaintiff,  W. 
B.  Llllard.  The  message  alleged  to  have 
been  tendered  utd  refused  vu  as  follow*: 

6:40  P.  K.  Stamps,  Ark., 

December  24th,  1906. 
Superintendent  Cotton  Belt  Railway, 
Pine  Bluff,  Arkansas. 
No  fire  in  depot.   Is  it  agent's  or  passen- 
ger^ plaee  to  maka  one?  Wire  answer. 

W.  B.  Lillard. 

The  erldenee  adduced  at  the  trial  shows 
that  the  plaintiff,  W.  B.  Lillard,  delivered 
the  telqpram  in  question,  with  the  money 
required  to  send  same,  at  the  office  of  the 
telegraph  company  tf^  »  person  seemingly 
in  charge  of  the  oflBce,  but  who  was  in  real- 
ity the  porter  at  the  station;  that  after- 
wards, but  during  the  business  hours  of  the 
tel^prapb  company,  the  station  agent  came 
in  and  told  the  plaintiff,  Lillard,  when  the 
message  was  given  him  by  the  porter,  that 
it  would  not  be  sent.  The  telegraph  opera- 
tor came  in  before  the  office  was  closed  for 
the  day.  The  record  is  silent  as  to  whether 
or  not  the  message  was  delivered  to  him, 
but  it  was  not  transmitted  over  the  wire. 

prostitution.  The  court  said  that  it  knew 
of  no  provision  of  law  which  would  author- 
iu  a  telegraph  company  or  its  agents  to  in- 
quire into  or  impugn  the  motives  of  any- 
one who  mi^t  desire  to  transmit  a  message 
in  decent  language  over  its  lines,  or  to  make 
such  company  a  censor  of  public  or  private 
morals,  or  a  judge  of  the  {^>od  or  bad  faith 
of  anyone  who  might  seek  to  use  its  lines; 
ud  that,  if  the  message  offered  for  trans- 
misaion  was  expressed  in  decent  luiguage, 
and  U  fbe  eharges  were  tendered,  it  was  ue 
dufy  of  the  company  to  accept  it,  and  it 
had  no  discretion;  but,  if  the  message  was 
expressed  in  indecent,  obscene,  or  filthy 
Unguage,  the  company  would  have  the  un- 
doubted right  to  refuse  it. 

And  in  Nye  v.  Western  U.  Teleg.  Co.  104 
TtA.  628,  which  was  an  action  for  libel,  the 
court  la^  down  the  rule  that,  while  it  was 
certain  that  no  telegraph  company  could 
assume  to  act  as  censor  of  the  language  of 
messages  offered,  or  of  the  purpose  they 
were  intendc-d  to  accomplish,  yet  it  would 
be  its  right  and  duty  to  refuse  to  transmit 
a  mesaage  whidh,  upon  its  face,  was  obscene, 
profane,  or  clearly  libelous*  and  manifestly 
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The  offices  of  the  telegraph  operator  and  of 
the  station  agent  were  in  the  same  room, 
and,  in  the  absence  of  the  operator,  the  sta- 
tion agent  acted  in  hts  place.  There  was  a 
verdict  and  judgment  for  $S00,  and  defend- 
ant has  appealed. 

Messrs.  George  H.  Fearoiis,  Todd  A 
Hurley,  and  Rose,  Hemingway, .  Cant- 
rell,  &  Longhborouffli,  for  appellant: 

The  telegram  never  reached  the  operator, 
and  for  its  destruction  only  the  station 
agent,  who  was  not  in  the  employment  of 
the  telegraph  company,  was  responsible. 

Western  U.  Teleg.  Co.  v.  Weniski,  1 1  Ark. 
Law  Rep.  544  j  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Miles,  40  Ark.  298,  48  Am.  Rep.  10; 
Houston,  C.  A.  &.  N.  R.  Co,  v.  Boiling,  GO 
Ark.  306,  27  L.RA.  190, 43  Am.  St.  Rep.  38, 
27  S.  W.  402;  Little  Rock  Traction  ft  Elec- 
tric Co.  T.  Walker,  65  Ark.  144,  40  L.R.A. 
473,  46  8.  W.  67;  Peter  Anderson  ft  Co.  t. 
Diaz,  77  Ark.  606,  4  L.R.A.(N.S.)  649,  US 
Am.  St.  Rep.  180,  92  S.  W.  861. 

The  telegram  could  not  have  been  tendered 
in  a  bona  fide  expectation  that  the  agent 
would  transmit  it. 

St.  Louis  ft  S.  F.  R.  Co.  t.  Trimble,  54 
Ark.  364,  16  S.  W.  899;  Brenner  v.  Jones- 
boro,  L.  C.  ft  E.  R.  Co.  82  Ark.  128,  9  LJLA. 
(N.S.)  1060,  118  Am.  St.  Rep.  56,  100  S.  W. 
893;  State  v.  Western  U.  Telcq;;.  Co.  76  Ark. 
125,  88  8.  W.  834. 

Mr.  Ti.  A.  Byrne,  for  appellee: 

When  one  goes  into  a  telegraph  office  to 
send  a  message,  and  finds  a  man  in  charge 
who  acts  for  the  company,  the  presumption 
Is  that  he  has  the  authority  to  act  for  his 
employer. 

intended  only  for  the  purpose  of  defama- 
tion. 

And  in  Orayv.  Western  U.  Teleg.  Co.  87 
Ga.  360,  14  L.R.A.  06,  27  Am.  St.  Rep.  200. 
13  8.  E.  562,  which  was  an  action  to  re- 
cover the  statutory  penalty  for  delay  in  de- 
livering a  tel^raph  message,  it  was  said 
that  a  despatdi,  to  be  entitled  to  trans- 
mission, must  be  free  from  indecency  or  pro- 
fanity, but,  if  proper  in  tone  and  expression, 
a  telegraph  oompany  could  have  no  concern 
with  its  import,  unless  it  sought  to  subserve 
either  crime  or  tort;  but  that,  if  it  disclosed 
either  of  these  objects,  the  company,  for  its 
own  protection,  should  refuse  to  handle  it. 

And  in  Peterson  v.  Western  U.  Teleg.  Co. 
65  Minn.  18.  33  LJLA.  302,  67  N.  W.  646. 
whidi  was  also  an  action  for  libel,  the  rule 
was  laid  down  that  a  telegraph  company, 
being  a  common  carrier,  was  bound  to 
transmit  all  proper  messages  delivered  to  it 
for  that  purpose,  but  was  not  bound  to 
send  indecent  or  libelous  communications. 

As  to  liability  of  telegraph  company  for 
handling  libelous  message,  me  case  note  to 
Western  U.  Teleg-  Co.  v.  Casbman,  B  L.R.A. 
(N.&.)  140. 
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State  T.  Harris,  3  Ark.  S78,  36  Am.  Dec 
460;  Little  Rock  A  Ft.  S.  Teleg.  Co.  t. 
Davif,  41  Ark.  83;  St.  Louis,  L  M.  &  S.  R. 
Co.  T.  Hendricka,  48  Ark.  177,  3  Am.  St. 
Rap.  220.  2  S.  W.  783;  1  Am.  ft  Eng.  Enc 
Law,  2d  ed.  p.  967. 

The  tel^am  contained  noUilng  tiiat 
eould  be  objectionable  to  the  tel^aph  com- 
pany; and  the  motive  of  the  plaintiff  can- 
not be  inquired  into  by  the  defendant. 

Missouri  P.  R.  Co.  v.  Smith,  60  Ark.  221, 
5  Inters.  Com.  Rep.  848,  29  S.  W.  762. 

Hart,  delivered  the  o^nion  of  the 
oonrt: 

1.  Appellant  contendB  that  the  telegram 
waa  mn  improper  message  to  tranamlt  over 
the  wires.  A  telegraph  operator  may  refuse 
to  send  a  message  that  is  obscene,  slanderoiu, 
blasphemous,  profane,  indecent,  or  the  like, 
but  the  telegram  in  question  was  not  of  aueh 
character,  and  was  entirely  proper  to  be 
transmitted.  Doubtless  the  object  of  the 
message  was  to  report  the  servants  of  the 
railroad  company  for  neglect  of  duty  in  not 
Iroeping  up  the  fire  in  the  station,  but  the 
object  of  the  sender  cannot  affect  the  right 
to  recover  in  a  suit  to  enforce  the  penalty 
prescribed  by  the  statute.  Miasouri  P.  R. 
Co.  T.  Smith,  60  Ark.  221,  6  Inters.  Com. 
Rep.  348. 20  S.  W.  762;  St  Loub  ft  6.  F.  B. 
Co.  T.  Trimble.  64  Ark.  364, 16  S.  W.  899. 

2.  There  is  nothing  in  the  contention  of 
appellant  that  the  message  waa  not  delivered 
to  an  agent  of  tiie  onnpany.  It  is  not  im> 
portant  to  consider  whether  or  not  the  sta- 
tion porter  was  also  the  employee  of  the 
telegraph  company,  and,  as  such,  empowered 
to  receive  messages  for  transmission  over 
t^e  wire;  for  the  undisputed  testimony  is 
that,  in  the  absence  of  the  operator,  the 
station  agent  received  messages  for  trans- 
mission. TbSa  was  sollicient  to  establish 
his  agency.  It  would  often  be  difficult  to 
prove  the  relation  of  master  and  servant  ex- 
uept  by  the  fact  that  tlie  one  performs  serv- 
ice for  the  other.  Bt.  Louis.  L  M.  ft  8.  B. 
Co.  V.  Hendricks,  48  Ark.  177,  8  Am.  St  Rep. 
2*20,  2  S.  W.  783. 

3.  It  is  lastly  contended  that  the  trial 
oourt  erred  in  admitting  oral  testimony  of 
tlic  contents  of  the  telegram.  This  conten- 
tion is  without  foundation;  for  the  lan- 
guage of  the  tel^ram  was  not  a  matter  in 
issue.  Besidee,  appellee  testified  that  he  left 
the  telegram  in  tiie  possession  of  the  station 
agent  and  does  not  know  what  ha  did  with 

it- 

Affirmed.  ' 
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ABKANSAS  SUPREME:  G01TBT. 
J.  L.  JOHNSTON  et  aL,  Apptl^ 

V. 

A.  Z.  SCHNABAUM. 
(—  Aik.  — .  109  S.  W.  1163.) 

Note  « Indorwment  —  oollectl<m. 

1.  A  bank  which,  upon  receiving  a  note 
for  collection,  indorses  it,  Trevions  {Bd(n» 
menta  guaranteed.  Pay  to  the  order  of  any 
bank  or  banker;"  and  forwards  it  to  a  cor- 
respondent for  collection,— does  not  render 
itself  liable  on  the  paper. 

Same  —  explanation  —  parol  evidence. 

2.  A  bank  which,  in  order  to  facilitate  the 
eoUectifm  of  a  customer's  not^  places  its 
unrestricted  Indorsement  thereon,  may  ex- 
plain meh  indorsement  by  parol  evideMe  as 
against  a  purchaser  with  notice. 

Same « IndoTBement  for  collection. 

5.  An  indorsement  by  a  bank,  of  a  note,  ta 
pay  to  the  order  of  any  buik  or  banker, 
showa  on  its  face  tJiat  it  passes  title  tat 
collection  only. 

Same— maker'B  liability  — irreffniar  In- 

dorsements. 

4.  Sureties  who  place  their  names  on  the 
face  of  a  note  aa  makers  are  primari^  li- 
able to  a  holder,  notwithetaumng  any  ir- 
regularity in  the  indorsements. 
Sanw  —  payment  by  stranger. 

6.  A  atoanger  who  nays  ibe  amount  of  a 
note  and  receivei  a  doivery  of  it  to  faimadf 
will  be  held  to  be  a  pnrchaaer  until  aa  in- 
tention to  tiis  wntnxj  appears. 

(April  20,  1908.) 


Oaae  Sote.  —  RiglU,  to  afcotv  by  parol 
evidence  that  indorsement  imreaCrioC- 
ed  in  form,  umm  made  for  purpome  of 
oolioctton  only. 

The  general  rule  tiiat  parol  evidenee  Is 
inadmissible  to  vary  or  conttadiet  the  le- 
gal effect  (tf  a  written  instrument  applies 
not  only  to  ordinary  contracts,  but  auo  to 

indorsements  of  negotiable  paper.  However, 
in  many  jurisdictions  there  is  an  important 
exception  in  that  the  indorsement  and  trans- 
fer may  be  .proven  to  have  been  for  collec- 
tion purposes  merely;  but  in  such  case  the 
authorities  are  in  hopeless  conflict,  both  as 
to  what  extent,  and  between  wliat  parties, 
such  testimony  will  be  allowed.  Those  ju- 
risdictions which  permit  its  admission  predi- 
cate their  decisions  on  the  reasoning  that 
the  signature  of  the  indorser  is  not  a  com- 

f>lete  written  contract,  b^t  is  inchoate  and 
mperfect.  and  that  according  to  mercan- 
tile usage  and  the  real  nature  of  tiie  trans- 
action, authority  is  given  to  fill  up  the  in- 
dorsement with  the  true  agreement  On 
the  other  hand,  many  courts  apply  the  parol 
evidence  rule  strictly,  refusing  to  rec- 
ognize the  exception  made  by  other  courts. 
Iiiey  hold  that  the  contract  is  complete 
whether  the  indorser. has  set  his  contract 
out  in  writing,  or  left  it  to  be  im^ied  bg; 
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APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Randolph  Coun- 
ty in  plaintifTa  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  promissory  note.   Beversed  in  part. 
The  facts  are  stated  in  the  opinion. 
Mr.  Oeorce  T.  Black,  for  appellants: 
Parol  evidence  is  admissible  to  show  the 
character  of  an  undertaking  of  a  third 
party,  other  than  the  payee,  whose  name 
appears  upon  the  back  of  a  note. 

2  Enc.  Ev.  p.  S37 ;  Smith  v.  Childress,  27 
Ark.  329;  Dickinson  v.  Burr,  16  Ark.  372; 
Payne  v.  Floumoy,  29  Ark.  501. 

Messrs.  J.  B.  McCaleb  and  Witt  A 
Schoonover,  for  appellee: 

After  the  note  has  passed  into  circula- 
tion, and  the  accommodation  indorser's  lia- 


bility has  become  flzed,  he  cannot  make  the 
defense  of  want  of  consideration  against 
anyone  except  the  accommodated  party. 

Joyce,  Defences  to  Com.  Paper,  279. 

One  who  indorses  paper  after  its  maturity 
is  liable  on  it  as  an  indorser  to  hia  imme- 
diate indorsee  and  to  subsequent  holders. 

7  Cyc.  Law  A.  Proc.  p.  826. 

Where  the  judgment  of  the  trial  court  is 
right  and  correct,  the  case  should  not  be 
reversed  for  error  in  the  instructions. 

St.  Louis  Southwestern  R.  Co.  v.  Russell, 
64  Ark.  238,  41  6.  W.  807. 

McColloch,  J.,  delivered  the  opinion  of 

the  court: 

J.  L.  Johnston  and  G.  H.  Counts,  together 
with  G.  S.  Johnston,  now  deceased,  executed 


law.  In  ease  of  the  latter,  the  law  im- 
plies a  definite  l^fal  obligation  which  is 
held  to  be  no  more  open  to  variance  or  con- 
tradiction  than  if  written, 

Af^ain,  in  tliose  jurisdictions  which  per- 
mit the  introduction  of  parol  evidence  in 
such  cases,  restriction  is  made  to  its  intro- 
duction except  as  between  immediate  par> 
ties,  it  being  held  inadmissible  as  against 
the  equities  of  a  bona  fide  purchaser  either 
before  or  after  maturity. 

In  Dale  v.  Gear,  38  Conn.  IS,  9  Am.  Rep. 
363,  a.  c.  39  Conn.  89,  the  court  held  that, 
in  the  exceptional  case  of  a  note  being  in- 
dorsed for  some  special  purpose,  and  there- 
fore held  in  trust  only,  as  where  indorsed 
and  delivered  for  collecticm,  such  state  of 
facts  oould  be  pleaded  and  proven  by  parol. 

And  parol  evidence  is  ftdmlsslble  to  prove 
whether  the  holder  Is  in  possession  of  a 
note  as  owner  or  aftent  for  collection,  when 
innocent  parties  will  not  be  affected  therel^. 
Carhart  Bros.  v.  Wvnn,  22  Ga.  24. 

In  McWhirt  v.  McKee,  6  Kan.  412,  it 
was  permitted  to  he  proven  by  parol  evi- 
dence that  an  assignment  of  a  note  was  made 
only  for  the  purpose  of  collection,  on  the 
ground  that  such  oral  testimony  did  not 
contradict  the  assignment,  did  not  vary  it, 
and  did  not  even  explain  it;  that,  as  the 
contract  was  outside  of  the  assignment,  and 
being  parol  in  character,  it  eould  be  proven 
by  oral  testimony. 

In  Kuntz  t.  I^pel,  48  Mo.  71,  in  hold- 
ing parol  evidence  explanatory  of  an  in- 
dorsement admissible,  the  court  sflid: 
"This  parol  evidence  ctmtradicts  nothing. 
The  law  only  implies  a  particular  under- 
taking in  the  absence  of  an  actual  one; 
and,  where  the  latter  is  shown,  there  is  no 
room  for  the  former." 

And  in  Lawrence  t.  Stonington  Bank, 
6  Conn.  621,  it  was  held  competent  for  the 
indorser  of  a  note  to  prove  that  the  indorsee 
gave  no  consideration  for  it,  but  held  it 
merely  as  agent  of  the  payees  for  collection. 

In  Smith  v.  Chil'lTeBB.  27  Ark.  328.  n«rol 
evidence  was  held  admissible  to  show  that  a 
note  was  assigned  for  collection  merely,  as 
testimony  to  prove  that  the  indorser  had 
not  parted  with  his  beneficial  Interest  in 
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the  note,  or  his  right  to  sue  thereupon;  but 
not  to  vary  the  enect  of  the  assignment. 

And  parol  evidence,  explanatory  of 
an  indorsement,  has  been  admitted  in  the 
following  cases  as  between  immediate  par- 
ties: Dickinson  v.  Burr,  16  Ark.  372;  Al- 
lin  V.  Williams,  97  Cal.  403,  32  Pac.  441 ; 
Downer  v.  Chesebrough,  36  Conn.  30,  4  Am. 
Rep.  20;  Friend  T.  Duryee,  17  Fla.  Ill,  36 
Am.  Rep.  89;  Sheldon  t.  Southern  Exb. 
Co.  48  Ga.  630;  Stack  v.  Beach,  74  Ind.  571, 
39  Am.  Rep.  113;  Geneser  v.  Wissner,  60 
Iowa,  119,  28  N.  W.  471;  Lovejoy  v.  Citi- 
zens' Bank,  23  Kan.  331  (set  out  in  JoHN- 
ST0I7  V.  ScuNABAUU;  M'Donough  v.  Goule, 
8  La.  472;  Hamburger  v.  Miller,  48  Md. 
326;  Church  t.  Barlow,  9  Pick.  647;  Bar- 
ker T.  Prentiss,  6  Mass.  430;  United  States 
Nat.  Bank  t.  Geer,  66  Neb.  462,  41  L.R.A. 
444,  70  Am.  St.  Rep.  300,  76  N.  W.  1088, 
reversing  on  rehearing  63  Neb.  67.  41  L.R.A. 
430,  73  N.  W.  266;  Hudson  v.  Wolcott,  30 
Ohio  St.  618;  Rhodes  v.  Risley,  1  D.  Chip. 
(Vt.)  52,  1  Am.  Dec.  696;  Denton  v.  Peters, 
L.  R.  5  Q.  B.  476. 

In  Georgia  the  admission  of  parol 
denee  to  prove  that  an  indorsement  unre- 
stricted in  form  was  made  for  purposes  of 
collection  only  is  governed  by  statute. 
Thus,  in  Lynch  v.  Goldsmith,  64  Ga,  42.  un- 
der Code,  f  2766,  and  in  Oalceran  v.  Noble, 
66  Ga.  367,  nnder  Code  1873,  8  3808,  parol 
evidence  was  held  admissible  as  between  im- 
mediafas  parties. 

But  in  Woodward  T.Foster,  18  Gratt.200. 
where  an  attempt  was  made  to  vary  the 
legal  import  of  a  blank  indorsement  on  the 
ground  that  the  parol-evidence  rule  has  no 
application  to  contracts  the  terms  of  winch 
are  not  written  out.  but  are  implied  by  law. 
the  court  said:  "There  is  no  just  ground 
in  principle  for  the  distinction  thus  con- 
tended for.  When  the  legal  import  of  a 
contract  is  clear  and  definite,  the  Intention  of 
the  parties  is,  for  all  substantial  purposes, 
as  distinctly  and  as  fully  expressed  as  if 
they  had  written  out  in  words  what  tlie 
law  implies.  It  is  immaterial  how  much 
or  how  little  is  expressed  in  words,  if  the 
law  attnches  to  what  is  expressed  a  clear 
and  definite  import.    Tliough  the  writing 
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to  one  Bedwfai^  u  guaidlan  of  an  infant, 
their  ntgotiable  promiflsory  note  for  the  ram 
of  tl97,  vitli  bitereat  Irani  date,  and,  at 
or  befm '  maturity  ot  thb  note,  RedwEne 
delivered  it,  bearing  hi*  blank  indoraemeBt* 
to  the  BaiO^  of  Mi^nard  for  ooUectim  and 
deposit  of  the  proceeds  to  bii  credit.  Ap* 
pellanta  J.  L.  Jobnstmt  and  Coimts  were 
suretiei  on  the  note  for  O.  8.  Jobnaton,  the 
principal  obligor.  Sidwequenify,  and  after 
the  maturity  of  the  note,  the  Bamk  of  Vaj- 
nard,  which  was  located  at  Biggers,  Rui- 
dolph  eounty,  Arkansas,  received  a  verbal 
message  from  appellee,  Behnabaum,  request- 
ing the  bank  to  Bead  the  note  to  tho  Ran- 
dolph County  Bank  at  Pocahontas,  and  that 
he  (Schnabaum)  would  'Hake  it  np."  The 
Bank  of  Maynard  made  the  following  in- 
dorsement on  the  bade     the  notat 

Previous  indorsements  guaranteed.  Fay 
to  the  order  of  any  bank  or  banker. 
[Signed]  Bank  of  Maynard. 

by  J.  L.  Talbert,  Cashier. 

The  note  was  then  forwarded  to  the  Bank 
oi  Rai^olph  County  for  coUecticoi.  Appellee 
paid  the  full  amount  of  the  note  and  interest 
to  the  bank,  and  the  note  was  ddivered  to 
him  without  further  indorsanent  thereon, 
and  the  amount  so  paid  was  sent  1^  the 
eolleeting  bai^  to  the  Bank  of  l^^nard,  and 

consists  only  of  a  signature,  as  in  the  ease 
of  an' indorsement  in  blank,  yet,  where  the 
law  attaches  to  it  a  clear,  unequivocal,  and 
definite  import,  the  contract  imported  by  it 
ean  no  more  be  varied  or  contradicted  by 
evidence  of  a  contemporaneous  parol  agree- 
ment Hbxa  if  the  whole  contract  has  been 
fully  written  out  In  words.  The  mischiefs 
of  admittioff  parol  evidence  would  be  the 
same,  in  su^  cases,  as  if  the  terms  implied 
by  law  had  been  expressed." 

And  in  Day  v.  Thompson,  65  Ala.  269,  where 
a  draft  was  indorsed,  for  the  sole  purpose 
of  enabling  plaintiff  to  collect  it,  the  court 
said:  "The  parol  evidence,  allowed  to  be 
introduced  in  the  court  below,  to  show  that 
the  defendant  indorsed  the  bill  in  suit  for 
the  sole  purpose  of  transferring  the  title 
to  the  plaintiff,  and  with  no  in^nt  of  ren- 
dering himself  personally  liable,  was  im- 
properly admitted.  The  contract  imported 
by  the  regular  indorsement  of  a  bill  or  note 
is  of  a  fixed  and  definite  character,  and  is 
interpreted  hy  the  law.  It  is  legally  in- 
capable of  explanation,  oontradiction,  or 
modification  by  parol  evidence.  This  rule 
li  founded  on  the  soundest  principles  of  rea- 
son and  public  policy,  as  well  as  on  the 
weightiest  authority.  The  reasons  for  Its 
application  to  commercial  paper  are  more 
cogent,  if  anything,  than  to  other  written 
contracts.** 

In  Third  Nat.  Bank  T.  Clark,  2S  Mirni. 
263,  it  was  held  that  there  ean  be  no  such 
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tiie  latter  in  turn  paid  It  over  to  Redwine. 
Appellee  held  the  note  a  year  or  l<mger»  and 
then  Instituted  tills  action  on  the  note 
against  tiu  appellants  J.  L.  Johnatim  and 
Counts  as  makers  and  the  Bank  of  Maynard 
as  indorser.  Redwine  was  also  sued,  bat 
the  action  was  dismissed  as  to  him. 

Appellee  testified  that  he  Instructed  RoIh 
inson,  the  person  1^  whmn  he  sent  fbe  mes- 
sage to  tile  Bank  of  Maynard,  to  request  the 
bank  to  send  the  note  to  the  Bank  of  Ran- 
dolph Coun^,  but  not  to  mark  it  paid ;  and 
that  he  would  **tak«  it  up  aa  receiTed,  and 
would  carry  it  until  Johnston  cxnild  pay  it 
off."  His  testimony  diows,  farther,  that 
he  did  not,  in  making  the  payment,  intend 
to  discharge  the  debt,  but  intended  to  pur- 
diase  the  note  and  hold  it  for  payment  hj 
the  makers.  Robinson,  In  Us  teatimony,  de- 
nied that  appdlee  inatoocted  him  to  raqneat 
the  Bank  Maynud  not  to  mark  the  note 
P^d,  or  that  he  expected  to  hold  the  note 
as  secured.  "Bb  teatifled  that  appellee  only 
told  him  to  reqneat  tiie  bank  to  send  the 
note  to  the  Bank  ct  Randolph  County,  and 
that  he  would  "take  it  np."  This,  the  evl- 
dsnoe  shows,  was  the  mly  message  over  de- 
livned  to  the  bank,  and  that  the  note  was 
forwarded  In  rcspcmse  to  tiiii  message^  The 
eourt  Instructed  the  jury  that,  if  the  Bank 
of  Maynard  made  the  Indorsement  in  ques- 
tion, and  tiiat  the  note  had  not  been  paid 

thing  aa  an  Indorsement  wholly  or  partly 
in  parol;  and  that,  in  an  action  on  the 
note,  what  the  indorser  and  indorsee  may 
have  intended  by  t^e  indorsement,  except 
so  far  as  it  Is  expressed  in  the  writing,  is 
of  no  consequence. 

In  Martin  Cole.  S  Colo.  113,  it  was 
held  that  the  le^  Import  of  a  general  in- 
dorsement cannot  be  varied  by  parol  evi- 
dence tending  to  show  that  the  indorsement 
was  for  collection  only,  or,  in  other  words, 
that  the  contract  made  was  different  fnnn 
that  ^pressed,  and  that  the  indorsement 
was  a  restricted  one.  To  tiie  same  effect 
are  the  following :  Dunn  v.  Ohost,  5  Goto. 
IS4;  Torbert  v.  Mbntaffue,  88  Colo.  329.  87 
Pac.  1145;  Johnson  v.  Ramsey,  43  N.  J.  L. 
279,  39  Am.  Rep,  580,  overruling  Johnscm 
V.  Martinus,  0  N.  J.  L.  144,  17  Am.  Dee. 
464. 

It  Is  unanimously  held  that  the  title  of  a 
third  person,  who  has  taken  in  good  faith 
and  for  value  before  maturify,  cannot  be  af- 
fected by  parol  proof  that  an  unrestricted 
tndorsemon  was  made  for  purposes  of  col- 
lecticm  only.  Goors  v.  German  Nat.  Ban^ 
14  Colo.  202,  7  L.RA.  846,  23  Pac.  328; 
Meador  v.  Dollar  8av.  Bank,  66  Ga.  005; 
Goodwin  v.  Davenport,  47  Me.  112,  74  Am. 
Dec.  478;  Hamburger  v.  Miller,  supra. 

And  this  !s  also  true  of  a  bona  fide  in- 
dorsee for  value,  who  takes  after  matnrlfar* 
Parker  T.  Stalllnga,  01  N.  a  (PhUL  L.) 
690,  98  Am.  Dee.  M. 
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to  appellee,  the  bank  was  liable.  This  waa 
equivalent  to  a  peremptory  direction  to  the 
jury.  We  think  that,  according  to  the  undis- 
puted evidence,  the  bank  was  not  liable. 

So  far  ma  the  guaranty  of  the  previous  in- 
donement  of  Redwine  is  concerned,  that 
amounted  only  to  a  guaranty  of  the  genuine- 
ness of  the  indorsement;  and  did  not  render 
the  bank  liable  on  the  note.  The  other  part 
of  the  indorsement  was  unrestricted,  and, 
unless  explained,  would  render  the  indorser 
liable.  But  it  is  ehown  by  undisputed  evi- 
dence that  the  note  was  sent  to  the  Bank 
of  Randolph  County  for  collection,  and  that 
the  indorsement  was  made  only  for  that  pur- 
pose. The  question  arises,  then,  whether 
parol  evidence  is  admissible  to  explain  or 
qualify  an  unrestricted  indorsement.  The 
autboritiea  seem  to  uniformly  sustain  the 
view  that,  ui^er  some  eireumstances,  parol 
testimony  may  be  admissible  for  that  pur- 
pose. Mr.  Daniel,  in  discussing  the  various 
cirenmstanoes  under  which  parol  testimony 
is  admissible  for  such  purpose,  says:  "Sec- 
ondly, it  might  be  shown  that  the  indorse- 
ment was  upon  trust  for  some  special  pur- 
pose, as  from  a  principal  to  an  agen^  to 
enable  him  to  use  the  instrument  or  the 
money  in  a  particular  way,  or  for  collec- 
tion." 1  Dan.  Neg.  Inst,  lat  ed.  g  721.  See 
also,  to  the  same  effect,  Joyce,  Defences  to 
Com.  Paper,  S  266;  Doolittle  v.  Ferry,  20 
Kan.  230,  27  Am.  Bep.  166;  Lovejoy  v. 
Citizens'  Bank,  23  Kan.  331 ;  Patten  v.  Pear- 
eon,  S7  Me.  428;  M'Donough  v.  Gkiule,  8 
La.  472;  Lawrence  v.  Stonington  Bank,  6 
Conn.  621 ;  Dale  v.  Gear,  38  Conn.  16,  9  Am. 
Rep.  363;  Ricketts  v.  Pendleton,  14  Md. 
820.  In  Lovejc^  v.  Citizens*  Bank,  supra, 
a  note  was  made  payable  to  the  president 
of  the  bank  individually,  and  was  try  him 
indorsed  in  blank  to  the  bank.  The  court 
held  that,  notwithstanding  the  unrestricted 
indorsement,  he  could  prove  by  parol  evi- 
dence that  the  note  represented  a  debt  of 
the  maker  to  the  bank,  and  that  he  (the 
n(Hninal  payee)  made  the  indorsement  mere- 
ly for  the  purpose  of  passing  title  to  the 
l»nk.  No  rule  of  evidence  is,  we  think, 
violated  by  admitting  such  explanation. 
While  the  law  implies  from  an  unrestricted 
indorsement  a  contract  to  guarantee  pay- 
ment of  negotiable  paper,  still  the  fact  may 
be  shown  that  the  purpose  of  the  assignment 
was  merely  for  collection,  and  not  for  a 
sale  of  the  instrument;  and,  when  this  is 
shown,  no  liability  as  guarantor  of  payment 
is  implied.  The  appellee  in  this  ease  knew 
that  the  note  was  forwarded  by  the  bank 
vnij  for  collection,  and  could  therefore  claim 
no  greater  rights  under  the  indorsement 
than  his  immediate  transferee  could  have 
claimed.  Indeed,  the  form  of  the  indorse- 
ment itself  may  be  laid  to  show  on  Its  face 
17L.R.A.(N.8.) 


that  it  passed  the  title  for  collection  only. 
It  now  reads  "to  any  bank  or  banker," 
\\-hich  would  indicate  that  it  was  for  collec- 
tion. The  other  two  appellants  stand  in  a 
different  attitude.  They  appeared  on  the 
face  of  the  note  as  joint  makers,  but  were 
In  fact  merely  sureties  for  O.  S.  Johnston. 
They  were  primarily  liable  to  any  holder  of 
the  note  for  the  amount  thereof  notwith- 
standing any  irregularity  in  the  indorse- 
ment. Appellee  was  a  stranger  to  the  con- 
tract represented  by  the  note,  and  a  payment 
by  him  of  the  amount  and  delivery  to 
him  of  the  note  will  be  held  to  be  a  pur- 
chase until  an  intention  to  the  contrary  is 
shown.  7  Am.  &  Eng-.  Enc.  Law,  p.  1025. 
These  two  appellants  did  not,  in  their  an- 
swer, make  any  denial  of  the  transfer  of 
the  note  to  appellee  as  allied  In  the  com- 
plaint, but  rested  their  defedse  entirely  up- 
on the  plea  of  payment.  There  was.  some 
evidence  tending  to  show  iia.t  the  note  was 
paid  to  appellee  by  Johnston,  the  principal 
debtor;  but  there  was  a  conflict  in  the  tes- 
timony, and  the  jury  settled  that  issue  in 
favor  of  appellee. 

The  judgment  against  the  Bank  of  May- 
nard  is  reversed,  and  the  cause  is  dismissed; 
but  the  judgment  against  the  other  two  ap- 
pelUuKtt  it  afflnned. 


FZiOBIDA  SUPBEMB  OOITRT. 
HENRT  THALHBDCBR  at  al.,  Appts., 

T. 

PHILIP  TI8CHLER  et  al. 

(—  Fla.  — k  M  So.  S14.) 

Execution  —  eqaltable  Msets. 

1.  An  equitable  asset  Of  a  debtor  can  ba 
reached  only  by  proper  proceedings  in  a 
court  of  equity,  and  is  not  subject  to  levy 
and  sale  under  an  exeontion  at  law  Issued 
uprai  »  judgment  neovsred  against  such 

Headnotes  by  SHacKiBoaD,  Ch.  J. 


Com  WotB.  ~  £miv  wndar  txeautitm  or 
attaekment,  upon  rightt  under  lease. 

A  tenn  for  years  in  realty  was  always,  at 
commMi  law,  rq^rded  as  a  chattel,  being 
bransferred  as  personal,  and  not  real,  es- 
tate ;  hence,  a  leasehold  interest  in  lands  for 
a  term  of  years  Is,  in  the  absence  of  statute 
directing  otherwise,  levied  upon  and  sold 
by  virtue  of  an  execution,  as  personal  prop- 
erty. And  the  lessee  of  personal  property 
has  also  an  interest  therein,  subject  to  sei- 
zure and  sale  In  like  manner  as  the  lessee's 
interest  in  realty.  FroperW  subject  to  exe- 
cution is  generally  bela  to  be  subject  to  at- 
tachment; so  a  lien  on  the  lessee's  interest 
In  the  leasehold  estate  may  be  acquired  by 
virtue  of  attachment  proceedingSy-^The  geui 
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debtor,  or  upon  a  deficiency  decree  rendered 
against  him  in  a  suit  for  the  forecloBure  of 
a  mortgage ;  and,  where  such  levies  and 
sales  are  made,  and  deeds  executed,  by  the 
sheriff,  they  are  all  nullities,  and  vnt  no 
title  in  the  purchasers. 
Same  —  leasehold  interest  —  option  to 
■  parchaaer. 

2.  A  lease,  for  a  l^rm  of  years,  of  real 
estate,  wherein  the  leasee  is  given  the  op- 
tion, at  any  time  after  the  expiration  of  a 
certain  fixed  period  tiierein,  to  purchase  the 
leased  property  for  a  certain  stipulated 
price;  and  such  lessee,  in  the  event  he 
'failed  to  exercise  such  option  to  purchase, 
is  given  thereto  the  right,  at  the  expira- 
tion of  the  term,  to  be  paid  one  half  of  the 
valuation  of  the  improvements  he  had 
placed  on  tiie  leased  premiaes  as  fixed  by 
three  disinterested  persons, — does  not  give 
the  lessee  such  an  interest  in  the  leased 
premises  as  c^n  be  subjected  to  sale  under 
an  execution  at  law.  This  contemporane- 
ous intermixture  and  mingling  of  legal  and ' 


equitable  interests  creates  an  amalgam  that 
can  only  be  properly  disposed  of  and  aold 
under  a  decree  in  equify. 
lilen  —  assienmtait  of  etpiltable  Interest 
—  priority. 

8.  One  who  lends  monay  to  another  for 
the  purpose  of  erecting  a  building  on  a  lot 
upon  the  faith  of  a  vert»l  a^vement  based 
upon  the  prior  assignment  m  a  lease  eom- 
bfned  with  an  option  to  porehaae  has  an 
equity  against  such  debtor  for  the  amount 
of  money  so  advanced  or  loaned,  snperior 
to  that  of  after-acquired  judgments  or  de- 
ficiency decrees  in  a  mortgage  foreclosure 
against  him,  or  to  the  equity,  if  any,  of  a 
volunteer  purchaser  at  an  illegal  execution 
sale  of  the  debtor's  interest  in  the  proper- 
ty, even  though  the  judgments  againat  sneh 
debtor,  on  which  the  executions  umied,  may 
have  been  recovered  prior  to  the  lending  A 
the  moniy  to  him  hy  indi  ereditw. 
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eral  question  diseussed  In  Thjxhkihsb  v. 

TracHLra,  as  to  whether  an  equitable  in- 
terest is  subject  to  attachment  or  not,  is  not 
considered  in  this  note,  no  other  case  hav- 
ing been  found  In  which  this  question  arose 
in  connection  with  rights  growing  out  of  a 
tease.  Cases  in  which  the  lessee's  creditors 
have  attoupted  to  seize,  by  execution,  crops 
growing  on  the  leased  land,  have  also  been 
excludS. 

A  leasehold  interest  in  reaify  is  r^rded 
as  a  chattel  real,  and  is  subject  to  levy  and 
sale  under  execution  or  writ  of  fieri  facias 
on  behalf  of  the  lessee's  creditors,  the  same 
as  personalty.  Sparrow  v.  Bristol,  1  Marsh. 
10 ;  Barr  v.  Doe,  6  Blackf .  335,  38  Am.  Deo. 
146;  Acklin  v.  Waltermier,  19  Ohio  C.  C. 
372 ;  Doe  ex  dem.  Olenn  Peters,  44  K.  C. 
(Busbee,  h.)  4S7,  S9  Am.  Dec  S03;  Bige- 
low  V.  Finch,  17  Barb.  394  {where  the  above 
principle  was  recognized  though  the  pur- 
chaser at  execution  sale  was  held  to  nave 
acquired  no  title,  because  the  sheriff  did  not 
execute  the  deed  until  after  the  term  had 
exuired ) ;  Dalzell  t.  Lynch,  4  Watts  *  S. 
265:  Sterling  v.  Com.  2  Grant,  Gas.  162; 
Lerew  v.  Rinehart,  3  Pa.  Co.  Ct.  60;  Kile  v. 
Giebner.  114  Pa.  381,  7  Atl.  164. 

In  Williams  v.  Downing,  IB  Pa.  80,  the 
above  rule  was  recognii^d,  although  a  judg- 
ment for  the  purchaser  of  the  lessee's  inter- 
est at  sheriff's  sale  was  reversed  because  it 
appeared  the  lessee  hod  made  a  prior  sub- 
lease to  third  parties  for  the  balance  of  hif> 
term. 

And  again,  fn  BfRUierk  BIdg.  k  L.  Asso. 
v.  Bolster,  92  Pa.  123,  the  same  general  rule 
was  laid  down,  although  the  case  turned 
upon  the  question  whether  the  purchaser  of 
the  leasehold  interest  took  the  same  sub- 
ject to  an  unrecorded  mortgage  of  the  lease 
to  third  parties. 

The  general  creditors  of  a  leasee  of  realty 
may  acquire  s  tien  by  virtue  of  attachment 
of  the  leasehold  interest,  since  such  lease- 
hold is  considered  »  ohattd  real  and  sub- 
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ject  to  execution;  henoe,  it  Is  also  held  to 

be  subject  to  attachment.  McCreerv  v.  Ber- 
ney  Nat.  Bank,  116  Ala.  224,  67  *Am.  St 
Rep.  106,  22  So.  077 ;  Shelton  v.  Codman,  3 
Cush.  318  (where  the  above  rule  was  recog- 
nized, ttiough  the  lessor  was  not  held  liaUe 
to  the  pnnmaser  at  sheriff's  sale  for  a  breach 
of  covenant  in  the  lease,  because  the  breach 
occurred  before  the  sale). 

But  in  Mayhew  T.  Hathaway,  5  R.  I.  28S, 
where  the  sheriff  attached  defendant's  Inter- 
est in  certain  buildings  erected  on  ground 
leased  for  a  period  of  five  years,  by  serving 
the  writ  according  to  the  personat-properly 
law,  it  was  held  that  the  buildings,  being 
fixtures  on  proper^  leased  for  a  period  m 
more  than  one  year,  could  be  attached  <nily 
in  accordance  with  the  law  of  real  ptoperfy, 
since  a  leasehold  interest  of  more  than  one 
year  is  treated  as  realty. 

In  First  Nat.  Bank  v.  Consolidated  Elec- 
tric Light  Co.  97  Ala.  465,  12  So.  71,  where 
a  landlord  attached  the  lessee'a  interest  in 
the  leased  property  for  rents  due,  under  a 
statute  giving  a  landlord  such  a  lien  for 
rents,  upon  the  goods,  furniture,  and  effects 
ot  the  tenant  upon  or  in  the  leased  prem- 
ises, it  was  held  that  such  statute  did  not 
include  within  its  terma  the  lessee's  interest 
in  the  leased  property. 

In  Texas,  under  a  state  statute  prohibit- 
ing subletting  without  the  consent  of  the 
landlord,  it  has  been  held  that  the  lessee  of 
real  property  under  a  lease  creating  no  gen- 
eral power  to  sublet  has  no  interest  which 
will  support  attachment  proceedings  h^  his 
creditor.  Moser  v.  Tucker,  87  Tex.  94,  26 
S.  W.  1044,  1105  (which  seems  to  have  been 
the  first  case  in  which  the  above  doctrine 
was  announced,  althouf^h  the  aetion  was 
in  the  nature  of  a  creditors'  bill  to  reach 
the  debtor's  interest  held  under  a  lease  and 
assigned  to  third  parties) ;  Boone  v.  First 
Nat.  Bank,  17  Tex.  Civ.  App.  365,  43  S.  W. 
594  (in  which  the  lease  provided  that  tiie 
lessee  nUght  sublet  "to  ai^  responsible  par- 
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APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Duval  County 
adjudging  the  rights  of  the  parties  in  an 
action  brought  to  foreclose  liens  in  favor 
of  oomplainants  upon  certain  real  estate. 
Bneraed. 

Statement  by  Shackleford,  Ch.  J.: 

On  the  16th  day  of  January,  1006,  the  ap- 
pellmnts,  as  complainants,  filed  their  bill  in 
chancery  in  the  circuit  court  for  Duval  coun- 
ty against  all  the  appellees,  as  defendants, 
with  the  exception  of  the  appellee,  A.  T. 
French,  who  was  made  a  defendant  by  a 
supplemental  bill  filed  by  the  appellants  on 
the  20th  day  of  September,  1006,  for  the 
purpose  of  foreclosing  certain  liens  in  favor 
of  the  appellants  created  by  the  defendant 
Philip  Tischler  upon  certain  described  prop- 
erties. 

The  pleadings,  exhibits,  evidence,  master's 
report,  exceptions  thereto,  final  decree,  and 

ly  in  the  wme  line  vl  btuineMf  or  in  any 
line  of  business  agreeable  to  the  lessor^) ; 
Mexican  Xat.  Coal,  Timber,  ft  I.  Co.  t. 
Frank.  154  Fed.  217. 

But  in  Copeland  v.  Cooper  Grocery  Co. 
(Tex.  Civ.  App.)  63  S.  W.  886,  the  fact 
that  the  lessor  had  executed  a  written  waiv- 
er  of  the  conditions  of  the  lease  and  the 
benefit  of  the  statute  prohibiting  subletting 
was  held  to  have  taken  the  case  out  of  the 
•bore  rule,  and  giTen  the  creditor  the  right 
to  attach  the  lessee's  interest  in  the  prem- 
ises. 

In  Holliday  v.  Aehle,  99  Mo.  273,  12  S. 
W.  797,  it  was  held,  where  plainttfT  sought 
to  recover  as  purchaser  at  an  execution 
sale  the  lessee's  interest  in  premises  held 
under  a  tenancy  from  month  to  month,  that, 
in  the  absence  of  the  leuor*»  consent,  plain* 
tiff  oonld  not  recover,  since  it  is  prorlded 
by  itatute  i^at  "no  tenant  for  a  term  not 
exceeding  two  years,  or  at  will,  or  by  suf- 
ferance, shall  assign  or  transfer  his  term  or 
interest,  or  any  part  thereof,  to  another, 
without  the  written  assent  of  the  landlord;" 
and  the  effect  of  that  provision  could  not 
be  evaded  by  sale  on  execution  against  the 
lessee. 

The  common-law  rule,  which  treated  a 
term  of  years  as  personalty,  and,  as  such, 
subject  to  attachment  or  execution  as  per- ' 
aonal  property,  rather  than  as  real  prop- 
erty, was  applied  in  Mnn  t.  Oarrington,  2 
Root,  15,  which  was  a  lease  for  nine  hun- 
dred and  ninety-nine  years. 

And  in  Bisbee  t.  Hall,  3  Ohio,  449,  the 
common-law  rule  seems  to  have  been  fol- 
lowed; and  it  was  held  that  a  leasehold  in- 
terest in  realty  for  ninety-nine  years  was 
subject  to  sale  under  execution  and  levy, 
the  same  as  a  chattel. 

But  in  Northern  Bank  y.  Roosa,  18  Ohio, 
336,  it  wa>  held  that,  under  a  state  statute, 
a  leasehold  interest  for  ninety-nine  years 
was  subject  to  levT  and  »!•  bv  execntion, 
niiJLA.(N.S.) 


the  proceedings  generally  are  qnite  volumi- 
nous, comprising  32S  typewritten  pages.  In 
view  of  the  conclusion  which  we  have  reached, 
and  also  by  reason  of  the  fact  that  there 
is  no  serious  dispute  among  the  respective 
parties  as  to  the  facts,  and  the  points  of 
jaw  growing  out  of  the  various  complicated 
transactions  are  clearly  and  succinctly  pre- 
sented to  us  for  determination,  no  extended 
statement  of  the  pleadings  and  evidence  is 
necessary.  The  bill  sought  the  foreclosure 
of  a  lien  against  a  certain  described  parcel 
of  land,  commonly  known  as  the  "Henderson 
lot,"  or  the  "Placide  lot,"  by  reason  of  the 
fact  that  the  Placide  hotel  was  constructed 
thereon,  and  also  sought  the  foreclosure  of 
a  lien  against  two  other  pieces  of  property, 
known,  respectively,  as  the  "Bailey  prop- 
erty," and  the  "Honeymoon  (or  Ward)  prop- 
erty." The  rights  of  the  respective  parties 
with  reference  to  the  last  two  pieces  of  prop- 
erty were  satisfactorily  settled  by  the  court 

in  the  same  manner  as  realty,  the  common- 
law  role  having  been  changed  by  the  stat- 
ute. 

And  in  the  following  eases  it  is  assumed, 
without  argument,  that  the  lessee's  interest 
in  real  or  personal  property  may  he  reached 
by  attachment  or  execution.  Doe  ex  dem. 
Mitchinson  v.  Carter,  8  T.  R.  67;  Smith  v. 
Scanlan,  106  Ky.  672,  61  S.  W.  162;  Jack- 
son ex  dem.  Schuyler  v.  Corliss,  7  Johns. 
631 ;  Jackson  «x  dem.  Stevens  SUvenuil, 
16  Johns.  278. 

Lease  of  personal  property. 

It  has  also  been  held  in  the  followlnfc 
cases  that  tlw  lessee's  interest  In  personal 
propel^  held  under  a  lease  is  subiect  to 

execution  and  levy  in  behalf  of  creditors  of 
the  lessee:  Dean  v.  Whittaker,  1  Car.  &.  P. 
347;  DuffiU  v.  Spottiswoode,  8  Car.  ft  P. 
436;  Gordon T.  Harper,  7  T.  R.  9  (dictum)  ; 
Otis  V.  Wood,  3  Wend.  498  (where  the  above 
rule  was  laid  down,  though  the  lessor  was 
allowed  to  recover  because  of  a  forfeiture) ; 
Van  Antwerp     Newman,  S  Gow.  543. 

So,  tba  sune  general  rule  has  been  fol- 
lowed as  to  the  attachment  of  a  lessee's 
interest  under  a  lease  of  personal  property, 
in  Wheeler  Train,  3  Pick.  26S,  holding 
that  the  lessor  could  not  replevin  the  prop- 
erty from  the  purchaser  under  sherilTs  sale 
during  the  term  of  the  lease. 

But  in  Touhy  t.  Wingfield,  S2  Cal.  319. 
it  was  held  that  a  lessee  under  a  lease  of 
certain  sheep  for  »  term  of  years,  the  wool 
to  be  delivered  to  the  lessor  for  division  at 
the  end  of  eaoh  year,  as  waa  the  whoie  Hock 
of  sheep  at  the  end  of  the  term,  the  in- 
crease to  be  then  divided  between  himself 
and  the  lessee,  had  no  such  interest  in  either 
the  sheep  or  the  wool  as  would  support  a 
seizure  under  attachment,  since  the  lessor 
under  this  contract  was  the  owner  of  all  the 
sheep  and  wool. 
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belov  in  the  decree  rendered,  to  the  effect 
that  the  complainants  had  a  lien  thereon 
for  the  sum  of  tIS,203.12,  which  portion  of 
the  decree  in  conceded  to  be  correct  all 
parties ;  so  no  further  reference  need  be 
made  thereto.  So  far  as  this  court  is  con- 
.cemed,  the  litigation  ia  confined  to  the  Hen- 
derson lot.  The  court  below  decreed  that  the 
complainants  had  a  lien  thereon  for  the 
sum  of  $10,278.86,  the  amount  found  to  be 
due  for  moneys  advanced  the  complain- 
ants to  Philip  Tiachler  in  the  years  1801 
and  1892,  but  refused  to  decree  a  lien  thereon 
for  the  further  sum  of  $6,269.80,  the  amount 
found  to  be  due  from  Tischler  to  the  com- 
plainants for  moneys  advanced  in  the  years 
1901  and  1902.  The  court  further  found 
and  decreed  that  the  defendants  Fred  K. 
Robinson  and  O.  K.  Robinson,  her  husband, 
were  the  owners  and  assigns  of  all  the 
•state,  right,  title,  and  interest  which  the 
defendant  Philip  Tischler  had  in  and  to  the 
Henderson  lot  on  the  16th  day  of  November, 
1905,  or  at  any  time  thereafter  up  to  and 
including  the  date  of  the  sherifTs  sale  to 
them  of  said  properly,  to  which  we  shall 
have  occasion  to  refer  hereinafter,  subject 
only  to  the  lien  of  the  complainants  thereon 
for  the  sum  of  $10,278.85,  together  with  in- 
terest thereon  from  the  8th  day  of  August, 
1907,  at  the  rate  of  8  per  cent  per  annum, 
for  principal  and  interest,  and  the  further 
sum  of  $750  for  attorneys*  fees,  and  the 
proportion  of  costs  of  suit  which  was  fixed 
by  the  decree;  and  that,  with  the  exception 
of  such  lien  of  the  complainants,  the  Robin- 
sons were  entitled  to  such  property,  free 
and  clear  of  any  interest  and  all  other 
claims  or  liens  of  any  and  all  of  the  parties 
to  the  suit.  The  Robinsons  seek  to  main- 
tain the  decree  at  it  stands,  while  the  com- 
plainants seek  a  reversal  because  of  the 
claim  of  the  Robinsons  having  been  adju- 
dicated to  be  superior  to  the  lien  of  the  com- 
plainants for  the  additional  sum  of  $0,269.- 
80;  and  the  defendant  A.  T.  French,  who 
has  assigned  cross-errors,  also  seeks  a  re- 
versal  of  the  decree,  claiming  that  his  title 
to  t^e  property  in  dispute  is  superior  to  that 
of  the  Robinsons,  and  that  he  is  entitled 
thereto  or  the  proceeds  arising  from  tiie  sale 
thereof  under  the  decree,  subject  only  to  the 
lien  of  the  complainants  for  the  sum  of 
$10,278.86,  together  with  the  attorneys'  fees 
and  costs  as  fixed  by  the  decree.  As  we 
understand  from  the  briefs  and  oral  argu- 
ments of  the  complainants,  the  Robinsons, 
and  French,  who  are  the  only  parties  con- 
tending before  this  court,  it  is  conceded  by 
all  of  them  that  the  decree  ia  correct  in  so 
far  as  it  finds  that  the  complainants  have  a 
first  lien  on  the  proper^  for  the  sum  of 
$10,278.86.  Both  the  complainants  and 
French  filed  exceptions  to  the  master's  re- 
nL.R.A.(N.S.) 


port,  all  of  which  were  overruled  by  tiie 
court,  which  rulings  are  respectively  as- 
signed as  error,  and  errors  are  also  assigned 
by  both  the  complainants  and  French  upon 
the  final  decree;  but  we  deem  it  unnecessary 
to  copy  the  assignments  of  error  or  to  dis- 
cuss them  in  detail.  The  points  presented 
for  our  determipation  seem  to  resolve  them- 
selves into  the  following:  First.  Are  the 
complainants  entitled  to  a  lien  on  the  prop- 
erty for  the  additional  sum,  as  claimed  by 
them,  of  $6,260.80,  and,  if  so,  is  such  lien 
superior  to  the  claims,  liens,  or  titles  of  the 
Robinsons  or  French  t  Second.  Are  the 
Robinsons  entitled  to  what  was  awarded 
them  in  the  decree!  Third.  Is  the  claim 
of  French  superior  to  that  of  the  Itobinsons, 
and  subordinate  only  to  the  claim  of  the 
complainants  for  the  sum  of  $10,278.86? 
The  answering  of  these  questions  is  the  task 
which  confronts  us.  In  order  to  do  this  we 
shall  have  to  ascertain  and  set  forth  the 
bases  of  the  claims  of  these  three  contending 
parties  to  the  property  in  dilute.  Thia  we 
shall  now  proceed  to  do. 

Prior  to  the  26th  day  of  June,  1889,  tiie 
defendant  Philip  Tischler  was  the  owner  of 
the  south  60  feet  of  lot  8,  in  block  32,  old 
numbers,  of  the  city  of  Jacksonville,  and  on 
that  date  Blizabeth  A.  Henderson  and  Philip 
Tischler  made  and  executed  a  certain  instru- 
ment in  wriUni^  whidi  is  as  follows: 

This  indenture,  made  this  25th  day  of 
June,  A.  D.  1889,  between  Elizabeth  A.  Hen- 
derson, of  the  city  of  Jacksonville,  Duval 
county,  Florida,  parfy  of  the  first  part,  and 
Philip  Tischler,  of  the  same  city,  eoonly,  and 
state,  party  of  the  second  part, 

Witnesseth:  That  the  said  party  of  the 
first  part  hath  letten,  and  by  these  presents 
doth  grant,  demise,  and  to  farm  let,  unto 
the  said  party  of  the  second  part,  his  txec- 
utors,  administrators,  and  assigns,  all  that 
lot,  piece,  or  parcel  of  land  situate,  lyin^ 
and  being  in  the  city  of  Jacksonville,  Du- 
val county,  Florida,  and  more  particularly 
described  as  follows,  to  wit:  Commencing 
at  the  northeast  comer  of  lot  eight  ( 8 ) ,  in 
block  eighty  (80),  new  numbering,  according 
to  the  map  of  the  city  of  Jacksonville,  and 
running  south  along  ^e  western  line  of  Pine 
street  forty-five  (45)  feet;  Uience  west  one 
hundred  and  five  (105)  feet;  thence  north 
forty-flvfl  (46)  feet;  thence  east  one  hundred 
and  five  (106)  feet  to  the  place  of  banning, 
— the  said  described  property  being  the  north 
forty- five  (45)  feet  of  said  lot  eight  (8),  in 
block  eighty  (80),  of  the  new  numbering  of 
the  city  of  Jacksonville^  and  block  thirty- 
two,  old  numbering. 

With  the  appurtenanoes,  for  the  term  of 
twenty-five  years  from  the  first  day  of  Oc- 
tober, A.  D.  1880,  at  the  y»rly  rental  of 
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four  hundred  dollars  (9400.00),  to  be  paid  in 
«qnal  quarterly  payment!. 

AaA  tiie  said  party  of  the  aecond  part 
doth  oorenant  to  pay  to  the  said  party  of 
the  first  part  the  said  yearly  rental  as  here- 
in specified,  namely,  in  quarter  yearly  pay- 
ments On  tiw  Itt  day  of  January,  the  1st 
day  of  April,  the  1st  day  of  July,  and  the 
1st  day  of  October  in  eadi  and  every  year; 
and  at  the  expiration  of  said  term  the  said 
party  of  tiie  second  part  will  quit  and  sur- 
render the  premises  hereby  demised. 

And  the  said  party  of  the  first  part,  her 
heirs,  executors,  administrators,  and  assigns, 
doth  covenant  that  tiie  said  party  of  the 
seeimd  part,  on  payi^  the  said  yearly  rent 
and  p^orming  the  comutnts  aforesaid, 
shall  and  may  peaceably  and  quietly  have, 
hold,  and  enjoy  the  said  demised  premises 
lor  the  term  aforesaid. 

And  it  Is  further  oovananted  and  agreed 
tha^  If  the  party  «f  tiie  seoond  part,  his  ex- 
ecutors or  assigns,  shall  at  any  ttme  after 
the  expiration  of  five  years  from  the  date 
hereof  pay  to  the  party  of  the  first  part,  her 
executors,  administrators,  or  asaigna,  the 
sum  of  seven  thousand  five  hundred  dollars 
($7,600.00)  and  all  rent  accrued  to  that 
time,  that  the  said  party  of  the  first  part 
will  convey  the  said  premises  by  a  deed  with 
apt  and  proper  words  unto  the  party  of  the 
second  part,  his  executors,  administrators, 
or  assigns,  or  to  such  person  or  persons  as 
he  or  they  shall  direct  in  fee  simple,  free 
from  encumbrances,  liens,  or  claims  of  every 
kind  and  cbsracter  whatsoever.  JinA  it  is 
further  agreed  that  the  party  of  the  second 
part,  his  executors,  administrators,  or  as- 
signs, will  pay  all  taxes  that  shall  or  may 
be  legally  assessed  against  the  proper^  here- 
inbefore described. 

It  is  further  covenanted  and  agreed  by 
and  between  the  parties  hereto  that,  at  the 
expiration  of  twenty-five  years  from  the  date 
hereof,  if  the  party  of  the  second  part  should 
not  purchase  and  pay  for  said  property  as 
hereinbefore  provided,  that  the  value  of  the 
buildings  and  other  improvements  placed  or 
erected  on  said  lot  by  said  party  of  the  sec- 
ond part  shall  be  fixed  by  three  disinterested 
parties,  one  to  be  selected  by  each  party 
hereto  and  the  third  to  be  selected  by  the 
parties  so  chosen,  and  one  half  of  the  valua- 
tion that  shall  be  so  fixed  by  said  parties 
shall  be  paid  the  said  Elizabeth  A.  Hen- 
derson, her  heirs,  executors,  administrators, 
or  assigns,  to  the  said  Philip  Tischler.  his 
heirs,  executors,  administrators,  or  assigns, 
and  'ttie  improvements  be  and  become,  upon 
inch  payment,  tin  property  of  said  Elisabeth 
A.  BmAvmm. 

la  witness  whereof,  we  have  hereunto  set 
17L.B.A.(N&) 


our  hands  and  seals  this  WHb  day  of  Jun^ 
A.  D.  1889. 

E.  A.  Henderson.  [Seal.] 
Philip  Tischler.  [Seal.] 
Signed,  sealed,  and  delivered  in  presence  of  ; 
John  S.  Hartridge. 
R.  M.Cal]. 

The  proper^  described  tSierein  Is  what  Is 
Imown  as  the  "Henderson  lot,"  and  consti- 
tutes the  bone  of  contention.  The  part  al- 
rea^  owned  by  Tischler  and  that  described 
in  the  forcing  instrument  constituted  the 
whole  of  lot  8.  Prior  to  this  time  Tischler 
had  borrowed  from  the  eomplainants  the 
sum  of  921,000,  and  had  executed  to  them  a 
mortgage  upon  that  portion  of  the  lot  owned 
by  him  to  secure  the  same,  with  which 
mon^  he  had  eonstrueted  a  building  upon 
that  portion  of  the  lot  which  ha  owned  In 
August,  1891,  this  building  was  destroyed  by 
fire,  ai^  Tischler  thereafter  began  the  ere> 
ti<m  of  a  new  building  covering  the  entire 
lot.  ^e  building  which  was  so  destroyed 
was  Insured  for  |iD,000,  And  after  expending 
this  mon^  in  rebuilding  llsehler  applied  to 
the  complainants  to  furnish  him  sutBeient 
moneiy  with  whieh  to  oomplete  such  buildings 
whidi  the  eomplainants  agreed  to  advance  to 
him,  and,  for  tiie  purpose  of  seeuring  such 
advances,  Tischler  transferred  and  assigned 
to  the  eomplainants,  on  the  let  day  of  Octo- 
ber, 1801,  the  lesse  made  to  Um  by  Eliza- 
beth A.  Henderson,  which  we  copied  in  full 
abov^  and  such  assignment  was  recorded  in 
the  public  records  M  Duval  county  on  th* 
same  day  of  Its  executicm.  After  the  data 
of  such  assignment,  and  prior  to  the  ISth 
day  of  July,  1892,  the  eomplainants  advanced 
to  Tischler  the  sun  of  97,600,  m  which 
date  Tischler  executed  Us  promissory  note 
for  said  amount  to  the  eomplainants,  paya- 
ble three  years  after  date,  wltii  interest  at  9 
per  cent  per  annum,  with  which  m<mqy  Tisch- 
ler oompleted  such  building.  On  the  27th 
day  of  July,  1802,  TIsehler  exeeuted  a  mort- 
gage to  the  eomplainants  on  the  lot  deseribed 
in  such  lease  to  secure  his  note,  ^ven  on  the 
15th  day  of  July,  1802,  for  97,500;  sneh 
mortgage  being  given  because  the  parties 
thereto  thought  that  the  lease  and  assignment 
covered  the  land,  but  did  not  embrace  the 
building  which  had  been  erected  thereon. 
The  building  so  erected  upon  ttiis  lot  was  de* 
atroyed  the  historic  fire  In  the  eity  of 
Jacksonville  on  the  3d  day  of  May,  1901,  and 
$4,000  of  the  insurance  thereon  was  credited 
upon  the  amount  due  the  eomplainants  tor 
the  mon^  so  advanced  by  them.  In  the  fall 
of  1001,  Tischler,  desiring  to  rebuild  upon 
the  Henderson  lot,  applied  to  the  complain- 
ants for  another  loan  of  money  for  that  pur- 
pose. As  is  stated  by  the  complainants,  who 
are  appellants  here:  "^M  Henderson  lease 
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and  Oie  nBslgnment  hy  Tiachler  to  appellants 
having  been  delivered  to  the  appellants  at 
the  time  the  assignment  was  executed,  and 
the  same  being  in  their  possession  and  being 
held  by  them  as  security  for  the  amount  then 
due  on  accnunt  of  the  moneys  advancecl  in 
1891  and  1802,  it  was  agreed  by  and  between 
Tischler  and  the  appellants  that  they  would 
again  advance  faim  money  witb  which  to 
build  a  building  upon  the  Henderson  lot,  and 
that  they  should  hold  said  lease  and  the  as- 
signment thereof  as  security  for  the  said  ad> 
vances  until  the  same  should  be  repaid  to 
them,  with  interest  at  6  per  cent.  Relying 
upon  this  SKreement  and  the  fact  that  thqr 
had  an  abfinhite  assignment  of  the  Henderson 
lease  in  their  possession  as  security  for  their 
advances,  the  appellants  advanced  to  the  ap- 
pellee Philip  Tischler,  between  August,  I90I, 
and  July,  1802,  the  sum  of  $7,369.77,  all  of 
which  money,  and  more,  was  expended  by 
the  said  Tischler  in  rebuilding  upon  the  said 
Henderson  lot.  There  is  still  due  on  account 
of  advances  ao  made  the  sum  of  $6,269.80." 

In  IMarch,  1901,  the  Robinsons,  two  of  titie 
appellees,  filed  their  bill  in  the  cijcuit  court 
of  Duval  county  against  Tischler  to  foreclose 
a  mortgnf^  executed  hy  him  for  $10,000  on 
that  portion  of  lot  8  owned  by  him,  as  well 
as  on  certain  other  property;  and  the  com- 
plainants were  made  parties  defendant  in 
that  suit,  and  filed  a  cross  bill  therein  to 
foreclose  their  mortgage  for  $21,000.  Tliis 
«uit  resulted  in  a  deficiency  decree  being  en- 
tered in  favor  of  the  Robinsons  against 
Tischler  for  $18,262.18,  upon  which  deficien- 
cy decree  an  execution  was  issued  on  the 
16th  day  of  November,  1905,  and  levied  the 
same  day  by  the  sheriff  upon  "all  the  estate, 
right,  title,  and  interest"  of  Tiscliler  of,  in, 
nnd  to  the  Henderson  lot,  as  well  as  certain 
other  property.  All  of  the  property  so  levied 
upon  was  sold  by  the  sheriff  at  public  auc- 
tion on  the  1st  day  of  January,  1006,  and 
fitnick  off  to  the  Robinsons  for  the  sum  of 
$3,000,  to  whom  the  sheriff  executed  a  deed 
on  the  same  day.  No  money  was  paid  by  the 
Robinsons  to  the  sheriff  on  account  of  this 
bid,  but  it  was  simply  credited  on  their  ex- 
ecution 

Several  of  Tiachler's  creditors  had  recov- 
ered judgments  against  him  in  the  circuit 
court  for  Duval  county, — among  others,  I,  4 
S.  Bing,  on  the  7th  day  of  Jlarch,  1892,  for 
$376.61  damages  and  $3  costs,  upon  which 
execution  issued  on  the  17th  day  of  March, 
I8fl2,  and  the  Connoraville  Furniture  irami 
facturing  Company,  a  corporation,  on  thr  7tli 
clay  of  December,  1891,  for  $20i).83  dania^rcs 
and  $4,70  costs,  upon  which  execution  issued 
on  the  28th  day  of  January,  1892.  These 
two  executions  came  into  the  hands  of  the 
sheriff  of  Duval  county  on  the  17th  day  of 
Afarch,  1892,  and  the  28th  day  of  Januaiy, 
17  L.R.A.(N.S.) 


1892,  respectively,  and  were  levied  by  him  on 
the  respective  dates  of  the  26th  day  of  June, 
1906,  and  tiie  8th  day  of  April,  1006,  upon 
the  Henderson  lot  and  other  parcek  of  luid 
as  the  property  of  Tischler,  eU  of  which  was 
sold  by  the  sheriff  at  public  auction  on  the 
6th  day  of  August,  1906,  and  struck  off  to 
A.  T.  French  for  the  sum  of  $750,  to  whom 
the  sheriff  executed  a  deed  on  the  10th  day 
of  August,  1906. 

We  believe  that  these  constitute  all- the 
facts  which  are  essential  to  an  intelligent 
understanding  of  the  opinion. 

Messrs.  Axtell  A  Rln^iart,  for  appel- 
lants: 

A  lien  for  future  advances  may  be  created 
as  between  the  parties  and  as  against  sub- 
sequent purchasers  and  judgment  creditors 
with  actual  or  constructive  notice  thereof. 

S  Pom.  Eq.  Jur.  §S  1197-1199;  1  Jones, 
Mortg.  SS  373-378;  Tapia  v.  Demartini,  77 
Cal.  383,  11  Am.  St.  Rep.  288,  19  Pac.  641;- 
Ackerman  t.  Hunsicker,  85  N.  Y.  46,  39  Am. 
Rep.  621;  Witczinski  t.  Everman,  61  Him, 
841. 

An  equitable  lien  upon  personal  property 
may  be  created  by  parol,  as  against  the 
owner  and  parties  claiming  by  and  tJiroagb 
him,  with  notice. 

3  Pom.  Eq.  Jur.  S§  1233,  1236;  1  Joaea, 
Liens,  SS  28,  29. 

One  holding  an  absolute  oonveyanoe  of 
property  as  security  may  make  further  ad- 
vances to  the  mortgagor  and  have  a  charge 
or  lien  upon  the  property  for  such  ad> 
vances,  as  against  the  mortgagor  and  sub- 
sequent purchasers  and  creditoia  with  no- 
tice. 

Meaure  v.  Smith,  116  Ga.  709,  42  S.  E. 
53;  Flanagan  v.  Weatcott,  U  JI.  J.  Eq. 
264;  Ferry  v.  Meckert,  32  N.  J.  Eq.  38; 
Walker  v.  Walker,  17  S.  C.  329. 

Mr.  J.  E.  Hnrtrldffc  also  for  appellants. 

Messrs.  Horatio  BIsbce  and  George  C. 
Bedell,  for  appellee  French: 

Upon  December  7th,  1891,  the  Conners- 
ville  Furniture  Company  secured  a  lien  up- 
on this  land,  or  Tischler's  interest  therein; 
the  sheriff's  deed  to  French  relates  there- 
to, and  French  thereby  obtained  a  right 
pnramoimt  to  all  other  rights  asserted  in 
this  cause. 

iMoseley  v.  Doe,  2  Fla.  438. 

The  term  "real  estate"  has  not  always  its 
hroad  siffii  i  fication  of  the  absolute  owner- 
ship or  freehold  in  lands. 

Holbrook  v.  Betton,  6  Fla.  99;  Swift  v. 
Swift,  1  De  G.  F.  4  J.  160;  Gully  v.  Davis, 
L.  R.  10  Eq.  562;  Moase  v.  White,  L.  R. 
3  rh.  Div.  763;  Atcherley  v.  Vernon.  10 
Mod.  .)29. 

The  lien  of  the  judgments  under  which 
French  claims  extended  to  Tischler's  inter- 
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eat,  because  TischlerV  interest  \Fas  more 
substantial  than  a  mare  defeasible  tenancy. 

Holbrook  t.  Betton,  supra;  Pordage  t. 
Cole,  1  Wms'  Saund.  320b;  Clark,  Contr. 
651,  652;  EI7  Beaumont,  6  Serg.  &  R. 
124;  Logan  v.  Logan,  22  Fla.  561,  1  Am.  St. 
Rep.  212;  Oorham  v,  Farson,  119  111.  42o, 
10  N.  E.  1;  Sweezy  v.  Jones,  65  Iowa,  272, 
21  N.  W.  603;  Northern  Bank  V.  Ronsa,  13 
Ohio,  334;  First  Nat.  Bank  v.  Bennett,  40 
Iowa,  637;  McLean  v.  Rockey,  3  McLean, 
235,  Fed.  Cas.  No.  8,801;  Steers  v.  Daniel, 
4  Fed.  687;  Jackson  ex  dem.  Cary  t,  Par- 
ker, 9  Cow.  73. 

A  building  on  leasehold  property,  which 
the  tenant  is  entitled  to  remove,  or  to  be 
paid  for  at  the  expiration  of  his  term,  has 
been  considered  to  be  realty. 

Hayden  t.  Goppinger,  67  Iowa,  106,  24 
N.  W.  743;  Dooley  v.  Crist,  25  111.  556; 
Mathes  Dobschuetz,  72  III.  441;  Matzon  v. 
Griffin,  78  Hi.  477;  Knapp  v.  Jones,  38  lit. 
App.  489,  affirmed  in  143  HI.  375,  28  N.  E. 
820,  32  N.  E.  382;  Griffin  T.  Marine  Co.  62 
ni.  130;  Stafford  t.  Adair,  67  Vt.  66. 

Means.  Bryan  *  Bryan  also  for  appel- 
lees. 

Shackleford,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  first  point  we  shall  take  up  for  con- 
sideration and  determination  is  whether 
Tischler's  interest  in  the  Henderson  lot  was 
legal  or  equitable  In  Its  nature.  If  we 
should  And  that  it  was  an  equitable  asset, 
then  it  was  not  subject  to  sale  under  an 
execution,  and  neither  the  Robinsons  nor 
French  acquired  any  title  by  their  respec- 
tive deeds  from  the  sheriff.  See  Wilson  t. 
Matheson,  17  Fla.  630,  text  642;  Robinson 
V.  Springfield  Co.  21  Fla.  203 ;  Richardson  t. 
Gilbert,  21  Fla.  544,  text  646;  Zehnbar  v. 
Spillman,  25  F)a.  691,  text  698,  6  So.  214, 
text  217;  Neubert  t.  Massman,  37  Fla.  91, 
19  So.  025;  Mayer  v.  Wilkins,  37  Fla.  244, 
text  2S6,  19  So.  632,  text  635;  Macfarlane 
T.  Dorsey.  49  Fla.  341,  text  347,  38  80.  612, 
text  514.  Should  we  reach  this  ooncluslon, 
it  would  become  futile  and  nnnecessary  to 
determine  the  question  of  priority  between 
the  Robinsons  and  French.  In  fact,  such 
question  would  not  be  before  us  on  this  ap- 
peal. Whatever  their  respective  rights 
might  be,  or  what  claim  or  interest,  if  any, 
th^  have  or  might  acquire  in  Tischler's  in- 
terest  in  such  lot,  or  in  the  residue  of  the 
proceeds  arising  from  the  sale  thereof,  after 
the  payment  therefrom  of  the  sum  of  $10,- 
278.86,  together  with  interest,  attorneys*  fees, 
and  coats,  to  the  oomplainants,  as  fixed  by 
the  decree,  snd  as  to  which  there  is  no  dis- 
pute, would  be  a  matter  to  be  settled  1^  ap* 
propriate  proceedings  in  equity.  I 

What  interest  did  nsehler  acquire  in  the ' 
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lot  under  and  by  virtue  of  the  Instrument 
which  he  apd  Elizabeth  A.  Henderson  jointly 
executed  on  the  25th  day  of  June,  18S0,  and 
which  we  have  copied  in  full  in  the  state- 
ment preceding  this  opinion!  In  some  of  the 
pleadings,  as  well  as  in  the  briefs  of  counsel, 
this  instrument  has  been  referred  to  as  a 
"lease."  Strictly  speaking,  this  term  does 
not  fully  describe  it,  and  it  was  used,  doubt- 
less, for  the  sake  of  convenience.  An  ex- 
amination thereof  discloses  that,  by  such  in- 
strument, Tischler  leased  such  lot  for  the 
term  of  twenty-five  years  from  the  1st  day 
of  October,  1889,  at  the  yearly  rental  of 
1400,  to  be  paid  in  equal  quarterly  payments, 
and  also  acquired  the  right  and  privilege 
of  purchasing  the  lot  at  any  time  after  the 
expiration  of  five  years  from  the  date  of  the 
instrument^  upon  the  payment  of  the  sum  of 
$7,500  and  all  rent  which  had  accrued  up  to 
the  time  of  such  purchase.  Tischler  was 
also  to  pay  all  the  taxes  that  might  be  as- 
sessed against  the  property.  It  was  further 
stipulated  that,  at  the  expiration  of  the  term 
named,  if  Tischler  failed  to  purchase  the  lot, 
the  value  of  the  buildings  and  other  improve- 
ments which  he  had  placed  thereon  should  be 
fixed  by  three  disinterested  parties,  one  half 
of  which  valuation  ElizabeUi  A.  Henderson 
was  to  pay  Tischler,  and  therein  aoqnire 
the  title  to  all  the  improvements. 

The  master  found  Tischler's  interest  to  be 
a  chattel  real,  and  that  a  lien  thereon  was 
created  by  the  issuance  of  an  execution,  not 
by  the  entry  of  a  judgment  This  might  be 
true  if  the  equities  did  not  so  commingle 
with  the  legal  estate  as  to  be  inseparable 
therefrom,  or  if  the  equities  were  postponed 
until  the  termination  of  the  legal  estate  for 
years.  The  contract  will  not  bear  that  con- 
struction. The  execution  sale  could  convey 
only  the  certain  unexpired  term  of  years 
which  the  lease  feature  of  the  contract  has 
yet  to  run.  This,  however,  is  subject  to  be 
defeated  at  any  moment  by  the  exercise  of 
the  option,  the  assertion  of  the  equity  by 
Tischler  or  someone  in  his  behalf,  thereby 
destroying  that  certainty  as  to  terms  so  es- 
sential to  chattels  real.  This  contempora- 
neous intermixture  and  mingling  of  legal  and 
equitable  interests  creates  an  amalgam  that 
can  only  be  properly  disposed  of  and  sold 
under  a  decree  in  equity.  As  is  said  in  17 
Cye.  Law  &  Proc.  p.  953:  "At  common  law 
a  leasehold  interest  in  lands,  no  matter  for 
what  term  of  years,  was  a  chattel,  and.  In 
the  absence  of  statute  to  the  contrary,  may 
be  levied  upon  and  sold  as  personal  proper- 
ty." Also  see  authorities  there  cited,  as  well 
as  text  and  authorities  cited  on  page  964. 
We  have  no  statute  in  this  state  changing 
the  common-law  rule  in  Uiia  respect,  and 
we  have  no  doubt  that,  if  Tischler's  interest 
in  the  lot  was  a  leasehold  interest  only,  it 
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WM  subject  to  Bale  under  an  execution.  See 
I  1618  of  the  General  Statute!  of  1906. 
But,  as  we  hvn  seen,  and  as  the  master 
properl7  found.  Tisehler  had  not  only  a 
leasehold  Sutereat  in  the  lot  for  a  term  of 
years,  bat  also  aa  optiiHi  to  pnrehaae  at  any 
time  after  the  expiration  of  five  yean  from 
the  date  of  the  lease;  and,  in  the  eivent  he 
failed  to  exeroise  this  opinion,  at  the  expira- 
tion of  the  term  he  had  a  furtlier  claim  or 
right  to  be  paid  one  half  of  the  Taluation 
of  the  improvements  he  had  placed  on  the  lot 
as  fixed  by  tiiiee  disinterested  persons.  Did 
this  opinion  to  purchase  and  the  right  to  one 
half  of  the  valuation  of  tiie  improremeats 
give  Tisehler  such  an  equitable  interest  in 
the  lot,  whidi  vas  so  connected  with  Us 
leasehold  interest  as  to  be  inseparable  there- 
from, as  to  prevent  the  levy  of  an  e:raeatioB 
thereon  and  its  sale  thereunder?  It  seems  to 
ue  that  tliis  question  must  be  uiswered  in 
the  affirmative.  If  Tisehler  had  enrcised 
his  option  to  purchase,  or  if  he  should  do  so 
at  any  time  before  tiie  expiration  of  the 
term,  and  Henderson  refua^  to  execute  a 
oonveyanee  to  the  lot  upon  TiBGhler*B  «om- 
pliance  with  all  the  requirements  of  the  in- 
strument OS  to  the  payment  of  the  amount 
of  the  purchase  money  agreed  upon  and  all 
accrued  rent,  his  remedy  would  be  in  a  court 
of  equity,  not  in  a  court  of  law.  In  other 
words,  he  has  an  equitable  interest,  which 
he  could  enforce  in  a  court  of  equity.  See 
the  reasoning  In  Holbrook  v.  Betton,  6  Fla. 
99,  which,  although  not  conclusive  upon 
the  point  in  question,  because  not  dealing 
directly  with  it,  tends  to  that  goal.  So  to 
the  same  effect  is  Insurance  Co.  of  N.  A.  v. 
Erickson,  60  Fla.  419,  2  L.R.A.(K.S.)  612, 
111  Am.  St.  Sep.  121.  39  So.  495,  7  A.  & 
E.  Ann.  Cas.  49S.  This  being  true,  neither 
t)ie  Robinsons  nor  French  took  anything  1^' 
tlieir  sheriff's  deeds.  Morfarlane  v.  Dor- 
sey,  supra. 

Tlie  next  question  we  shall  c<msider  is: 
Were  the  complainants  entitled  to  a  lien  up- 
on Tlschler's  interest  in  the  lot  for  the  ad- 
ditional sum  of  93,269.80  found  to  be  due 
from  Tisehler  to  the  complainants?  The 
answer  to  this  has  been  foreshadowed  hy  the 
conclusion  which  we  have  already  reached 
and  announced  in  disposing  of  the  other 
questions.  As  we  have  seen,  French,  as  a 
volunteer  purchaser  at  an  illegal  execution 
sale,  took  no  title  to  and  acquired  no  equity 
in  tiie  property  involved.  For  like  reasons, 
the  Robinsons  acquired  no  title  to  or  inter- 
est in  such  property  under  and  by  virtue  of 
their  execution  sale,  based  upon  their  de- 
ficiency decree.  It  seems  to  us  that  the 
conplainants  have  an  equitable  lien  or  mort- 
gage upon  such  property  by  virtue  of  the 
verbal  agreement,  based  upon  the  prior  as- 
signment of  the  lease  combined  with  an  op- 
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tion  to  purchase,  to  aeenro  the  snm  of 
96,269.80  found  to  be  due  to  them  frmn 
Tisehler  for  money  advanced  by  than  to 
him  upon  the  security  of  soeh  uslgnmoit; 
and  that  such  oquitaUo  lien  or  mortgage  is 
long  prior  in  point  of  time  to  any  rights  or 
eqniUes  the  Bobinsmis  may  liave  by  reason 
of  the  deficiency  decree,  and  is  superior  to 
ai^  equity  that  the  Robinsons  may  have  in 
or  to  such  property. 

Therefore  the  question  propounded  must  be 
answered  in  the  affirmative.  It  follows  that 
the  decree  must  be  reveraed.  and  tliat  the 
oomplainants  be  decreed  to  have  a  first  lien 
upon  the  property  in  question,  not  onlj  for 
the  sum  of  $10,278.86  for  principal  and  in- 
terest and  9760  as  a  solicitor's  or  attorney's 
fee,  but  also  for  the  additional  sum  of 
96,260.80  and  snch  additimal  solicitor's  fee 
as  may  be  determined  by  the  court  from  ths 
teatimoiQr;  and  the  cause  is  remanded,  with 
directions  for  a  modification  of  the  decree  in 
aceordanoe  with  this  opinion.  The  costs 
of  this  appeal  are  to  be  tand  wgainrt  the 
Robinsmis  and  Frendi. 

Cockrell  and  Wbltfleld,  JJ.,  concur. 

Taylor.  HoGlnr,  and  ParkhUI,  JJ..  ooa- 
eur  In  the  opinion. 

Petition  for  rehearing  denied  May  26^ 
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GEORGIA  STTPRKHE  OOCRT. 
J.  L.  JONES  et  al.,  Plffs.  in  Err.. 

V. 

B.  VAN  WINKLE  GIN  &  MACHINE 
WORKS. 

Oa.  — ,  62  a  E.  286.) 

Master  —  strike  —  Interference  wlUi  em- 
ployees. 

1.  It  is  unlawful  for  any  person,  or  as- 
sociation of  persons,  to  interfere  with  the 
business  ot  another  by  means  of  force,  men- 
aces, or  intimidation,  so  as  to  prevent 
others  from  enterinf^  into  or  remaining  in 
the  employment  of  his  service. 

Same  —  Injunction. 

2.  An  injunction  may  issue  in  a  proper 
case  to  restrain  persons  from  attempting, 
by  threats,  violence,  or  intimidation,  or 
other  unlawful  means,  to  prevent  any  per- 
son from  engaging  in,  remaining  in,  or  per- 
forming the  businesfl,  labor,  or  duties  of  any 
lawful  enterprise  or  occupation,  althou^ 

Headnotes  by  Evans,  P.  J. 

Note.  —  The  subject  of  "picketing"  with 
special  reference  to  the  question  whether 
picketing,  per  te,  is  unlawful,  is  discussed 
in  a  case  note  to  Jensen  v.  Cooks'  ft  Wait- 
ers' Union,  4  Lll.A.(NJ3.)  302. 
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the  acta  sought  to  be  restrained,  if  com- 
mitted, constitute  a  crime. 
Injunction  —  picketing  —  Intlmldatton* 

3.  Where  workmen  quit  the  service  of 
their  employer,  and,  as  a  means  of  inducinff 
him  to  accede  to  their  demands,  establiafi 
pickets  at  or  near  the  approaches  of  his 
premises  for  the  purpose  of  inducing  others 
from  remaining  in,  or  entering  into,  his 
employment,  they  and  their  confederates 
will  M  enjoined  from  the  keeping  of  patrols 
when  such  patrols  resort  to  intimidation  or 
any  manner  of  coercion  to  prevent  others 
from  entering  into,  or  remaining  in,  the 
service  of  their  late  employer,  to  the  ir- 
reparable damage  of  his  business. 
Same  —  persuasion. 

4.  Jilquity  will  not  enjoin  employees  who 
have  quit  the  service  of  their  employer  from 
attempting  by  proper  a^piment,  to  per- 
suade others  from  taking  their  places,  so 
long  as  th^  do  not  resort  to  force  or  in- 
timidatim,  or  obstruct  the  public  thorough- 
fares. 

(August  18.  1008.) 

EKROR  to  the  Superior  Court  for  Fulton 
County  to  review  an  order  granting  an 
injuhctiim  restraining  the  defendants  from 
picketing,  intimidating,  and  otherwise  In- 
terfering with  plaintilTa  emplc^ees  and 
business.  Affirmed. 
Tba  facts  are  stated  in  the  opinion. 
Messrs.  James  Ij.  Hayson  and  R.  R. 
Amoldf  for  plaintiffs  in  error: 

These  strilcers  have  a  right  to  present 
their  side  of  the  argument,  and  no  right 
of  the  plaintiff  is  infringed  as  long  as  these 
arguments  are  unaccompanied  with  force 
or  tTespasa. 

Pope  Motor  Car  Co.  t.  Keegan,  160  Fed. 
148;  Emrett  Wadd^  Co.  v.  Richmond  Typo- 
graphical Union  No.  90,  105  Va.  188,  6 
LJl.A.(N.S.)  792,  53  S.  E.  S73. 

Messrs.  Wlmbish,  Watklns,  &  Ellis, 
for  defendant  in  error; 

The  acts  of  plaintiffs  in  error  constituted 
an  illegal  conspiracy  to  intimidate  and  co- 
erce onplpyees  of  defendant  in  error,  and 
those  seeking  such  employment,  from  re- 
maining in  or  accepting  emplt^ment  from 
defendant  in  error. 

Brown  T.  Jacobs'  Pharmacy  Co.  116  Ga. 
429,  57  Jj-HA.  647,  00  Am.  St.  Rep.  126, 
41  S.  E.  553;  Knploying  Printers  Club  v. 
Dr.  Blosser  Co.  122  Ga.  509,  60  L.R.A.  90, 
106  Am.  St.  Rep.  137,  60  S.  K  358,  2  A.  & 
E.  Ann.  Cas.  604. 

An  agreonent  carried  out,  to  picket  ^e 
premiseB  of  another,  is  illegal;  and,  where 
injury  results,  or  will  probably  result,  will 
he  enjoined. 

Brown  T.  Jacobs'  Pharmacy  Co.  and  Em- 
ploying Printers'  Club  v.  Dr.  Blosser  Co. 
supra:  Franklin  Union  No.  4  v.  People, 
I7L.R.A.(N.S.) 


220  111.  366.  4  LJt.A.(N.S.)  1001,  110  Am. 
St.  Rep.  248,  77  N.  E.  176  j  Vegelahn  v. 
Ountner,  167  Mass.  02,  86  I1JI.A.  722,  67 
Am.  St.  Rep.  443,  44  17.  E.  1077 ;  Perkins 
7-  Ross*  11  Ohio  Dee.  Reprint,  586;  Atdii- 
son,  T.  &  8.  F.  R.  Co.  v.  Gee,  130  Fed.  682; 
Foster  v.  Retail  Clerks'  International  Pro- 
tective Abso.  30  Misc.  48,  78  N.  Y.  Supp. 
860;  Union  P.  R.  Go.  T.  Ruef,  120  Fed. 
102;  O'Brien  t.  People.  216  111.  364.  108 
Am.  St.  Rep.  210,  76  N.  E.  108;  Coeur 
d'Alene  Consol.  Mia.  Co.  v.  Miners*  Union, 
19  liJLA.  382,  51  Fed.  860;  United  States 
T.  Kane.  23  Fed.  748;  Jersey  City  Printing 
Go.  T.  Cassidy,  63  K.  J.  Eq.  760,  63  Atl. 
230;  Beach,  Monopolies  &  Industrial  Trusts, 
p.  527;  1  Eddy,  Combinations,  p.  437.  f  539; 
Beck  T.  Railway  Teamsters'  Protective 
Union,  118  Mich.  407,  42  L.RJL.  407.  74 
Am.  St.  Rep.  421,  77  N.  W.  13;  Consoli- 
dated Steel  &  Wire  Co.  t.  Murray,  80  Fed. 
811;  American  Steel  ft  Wix«  Co.  t.  Wire 
Drawers'  ft  Die  Makers'  Unitms  Nos.  1  ft  3, 
90  Fed.  608;  Allis-Chalmers  Co.  t.  Iron 
Molders'  Union  Ko.  126,  150  Fed.  1S5; 
0*NeiI  Behanna,  182  Pa.  236,  38  L.RJL 
382,  61  Am.  St.  Rep.  702,  37  Atl.  843. 

Messrs.  Peeples  A  Jordan  also  for  de- 
fendant in  error. 

Evans,  P.  J.,  delivered  the  oi^ion  of  the 
court: 

The  E.  Van  V^nkle  Gin  ft  Machine 
Works,  a  corporation,  brought  this  action 
against  the  Atlanta  Ixxige  No.  1  of  the 
International  Association  of  Machinists,  an 
incorporated  body,  and  certain  members 
thereof,  who  had  lately  been  In  the  em- 
ployment of  the  plaintiff,  but  who  were  on 
a  strilK,  to  enjoin  them  from  picketing,  in- 
timidating, and  otherwise  interfering  with 
the  plaintiff's  employees  and  business.  Tlie 
defendants  showed -cause  against  the  grant 
of  an  injunction,  both  by  demurrer  and  an- 
swer. After  hearing  evidence,  the  defend- 
ants were  "enjoined  from  placing  them- 
selves, tiieir  agmts  or  confederates,  near 
the  approaches  to  the  petitioner's  premises 
described  in  the  petition  and  adjoining 
thereto,  to  induce  persons  worldng  for  pe- 
titioner not  to  work  for  it,  and  persons 
seeking  employment  by  petitioner  not  to 
enter  petitioner's  employment,  by  threats 
of  violence,  intimidation,  or  persuasion,  un- 
til the  further  order  of  the  court."  Excep- 
tion is  taken  to  the  judgment  in  its  en- 
tirety, and  specially  to  so  much  thereof  as 
forbids  the  defendants  from  placing  them-* 
selves  in  or  near  the  premises  of  the  plain* 
tiff  for  the  purpose  of  persuading  persons 
not  to  enter  the  plaintiff's  employment,  or 
to  quit  the  same,  so  long  as  the  entrances 
to  the  plaintiff's  premises  were  not  ob- 
structed, and  so  long  as  violence,  force,  and 
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intimidation  were  not  lued.  The  pointe 
raised  by  the  demurrer  were  not  argued  in 
the  brief,  but  only  the  legality  of  the  decree 
and  the  sufficiency  of  the  evidence  to  snp- 
l>ort  it. 

The  lawfulness  or  unlawfulneu  of  "piidc- 
eting"  has  been  the  aubject-matter  of  dis- 
cussion in  a  lar^  number  of  eases  in  this 
country.  In  the  absence  of  statutes,  courts 
have  drawn  from  the  elemental  principles 
of  the  coinmon  law  certain  standards  by 
which  this  modem  factor  used  by  labor 
unions  as  a  means  of  settling  controversies 
between  emplt^er  and  emplt^ees  must  be 
regillated.  Every  individual  has  a  natural 
right  to  pursue  &  lawful  occupation,  and 
to  conduct  his  business  according'  to  his 
own  plana  and  policies,  where  he  does  not 
offend  the  law,  or  unlawfully  infringe  upon 
the  rights  of  others.  It  is  the  right  of 
every  person  or  eorporation  to  hire  and 
discharge  men  at  pleasure,  nibjeet  to  lia- 
bility for  damages  for  breach  of  contract; 
and  every  man  has  the  right  to  work  for 
another  or  to  quit  his  service  at  his  pleaa- 
vn,  subject  to  the  same  liability.  But  no 
person  or  anociation  of  persons  haa  the 
rl|^t  to  interfere  with  the  buaineaa  ai  an- 
other 1^  means  of  force,  menaces,  or  in- 
timidation, so  as  to  prevent  others  from 
entering  into  or  remaining  in  the  employ- 
ment of  its  service.  In  California  it  was 
held  that  ■  merchant  is  entitled  to  an  in- 
junction against  the  maintaining  in  front 
of  his  place  of  business,  by  a  labor  union, 
of  pickets  bearing  placards  which  tend  to 
intimidate  his  employees  and  patrons,  with 
intrat  to  do  so,  for  t^e  purpose  of  compel- 
ling him  to  pay  the  prices  fixed  by  the 
union  to  his  unitm  employees.  Goldberg, 
B.  &  Co.  v.  Stablemen's  Union  Local  No. 
8760,  14g  Cal.  429,  8  L.R.A.(N.S.)  400,  117 
Am.  St.  Rep.  14S,  80  Fac.  806.  In  Amer- 
ican Steel  &  Wire  Co.  v.  Wire  Drawers'  ft 
Die  Makers'  Unions  Nos.  1  ft  3.  (C.  C.) 
00  Fed.  608,  it  appeared  that  the  unions 
massed  large  bodies  around  the  premises 
in  which  a  strike  was  in  progress;  and  the 
defendants  were  restrained  fnnn  collectine 
in  and  about  the  approaches  to  the  com- 
plainant's mills  for  the  purpose  of  picketing 
or  patrolling  or  guarding  the  streets,  ap- 
proaches, and  gates,  for  the  purpose  of  in- 
timidating, threatening,  or  coercing  any  of 
the  employees  or  any  person .  seeking  the 
employment  of  complainant.  Other  cases 
similar  in  principle  might  be  added,  but 
these  are  suflBcient  to  illustrate  our  point, 
which  is  that,  when  striken  patrol  the 
streets  and  approaches  of  the  premises 
where  the  strike  is  in  progress,  and  their 
number  is  so  great,  or  their  conduct  is 
audi,  as  to  intimidate  and  coerce  the  em- 
pk^ees  into  quitting  their  employment,  or 
17L.R.A.(N.S.) 


others  from  aeeking  employment,  fbtj  are 
guilty  of  unlawful  acts,  and  will  be  en- 
joined from  a  continuance  of  them.  Some- 
time* the  number  of  strikers  engaged  on 
the  patrol  may  be  ao  great  that  those  in- 
tended to  be  affected  by  the  demonstration 
will  be  intimidated  by  the  number  of  the 
atrikers  or  their  aympatbizers  without  ape- 
cial  overt  acts.  The  courts  have  repeatedly 
held  Uiat  the  assembling  of  strikers  around 
the  establishment  of  the  employer  in  such 
numbers  as  will  serve  as  a  menace  to  those 
employed,  or  the  keeping  of  patrols  in  front 
of  or  about  the  premises  of  the  employer, 
acc(»npanied  by  violent  or  any  manner  of 
coercion  to  prevent  others  frtnn  entering 
into  or  remaining  in  his  service,  will  be 
oijoined.  24  Qye.  Law  ft  Proe.  p.  835,  and 
the  numerous  caaea  cited  in  the  note  to  the 
text.  While  there  is  some  reference  in  the 
evidence  to  the  pickets  of  the  strikers  hav- 
ing apoken  to  aome  employees,  tlie  plead- 
ings and  evidence  do  not  make  a  distinct 
issue  of  a  combination  to  injure  one  in  bis 
business  or  trade  by  inducing  by  persua- 
sion his  employees  to  violate  existing  ctm- 
tracts  of  <nnplcynient,  to  the  irreparable 
damage  of  the  employer,  so  as  to  require  a 
discussion  of  such  a  claim  as  a  basis  for 
injunction,  or  a  decision  in  regard  to  it. 

It  is  a  penal  offense  in  this  state  to  at- 
tempt threats,  violence,  intimidation,  or 
other  unlawful  means  to  prevent  any  person 
fnnn  engaging  in  any  lawful  empk^ment, 
or  to  hinder,  by  such  means,  any  person 
from  employing  laborers.  The  Penal  Code 
sections  are  as  foUows:  Section  123:  "If 
any  person  or  persons,  1^  threats,  Tiolence, 
intimidation,  or  other  unlawful  means, 
shall  prevent,  or  attempt  to  prevent,  any 
person  or  persons  in  this  state  from  en- 
gaging in,  remaining  in,  or  performing  the 
business,  labor,  or  duties  of  any  lawful  em- 
ployment or  Dceupation,  such  offender  or 
offrndera  shall  be  guilty  of  a  misdemeanor." 
Section  124:  "If  any  person  or  persons, 
singly,  or  together,  or  in  combination,  shall 
conspire  to  prevent,  or  attempt  to  prevent, 
any  person  or  persons,  by  threats,  violence, 
or  intimidation,  from  engaging  in,  remain- 
ing in,  or  performing  the  business,  labor, 
or  duties  of  any  lawful  employment  or  occu- 
pation, such  offender  or  offenders  shall  be 
guilty  of  a  misdemeanor."  Section  125: 
"If  any  person  or  persons,  singly  or  by  con- 
spiring together,  shall  hinder  any  person 
or  persons  who  desire  to  labor  from  so  do- 
ing, or  hinder  any  person,  by  threats,  vio- 
lence, or  intimidation,  from  being  employed 
as  laborer  or  nnployee,  such  offender  shall 
be  guilty  of  a  misdraieanor.**  Section  126: 
"It  any  person  or  persons,  by  threats,  vio- 
lence, or  intimidation,  or  other  unlawful 
means,  shall  hinder  the  owner,  manager,  or 
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proprietor  for  the  time  being  from  con- 
trolling, using,  operating,  or  working  any 
property  in  any  lawful  occupation,  or  ehall 
by  such  means  hinder  such  person  from 
hiring  or  employing  laborers  or  employees, 
such  offender  or  offenders  shall  be  guilty  of 
a  misdemeanor."  But  a  court  of  equity  is 
not  ousted  from  the  exercise  of  its  peculiar 
functions  of  preventing  irreparable  damage 
merely  because,  in  exercising  such  func- 
tions, it  may  also  prevent  the  commisaion  of 
a  crime.  The  court  does  not  interfere  to 
prevent  the  commission  of  crime,  although 
that  may  incidentally  result,  but  it  exerts 
its  force  to  prevent  individual  property 
from  destruction,  and  ignores  entirely  the 
criminal  feature  of  the  act.  And  Mr.  Pom- 
eroy  (8  Pom.  Eq.  Jur.  i  619)  says  that 
"it  is  everywhere  the  rule,  following  the 
general  principle  in  equity,  that,  where 
there  is  ground  for  equitable  interference, 
as  where  an  irreparable  injury  is  threat- 
ened to  property,  the  fact  that  the  act  is 
also  a  crime  is  not  a  reason  for  refusing 
an  injunction."  This  principle  was  recog- 
nized and  applied  by  this  court  in  the  case 
of  an  indictable  nuisance.  Columbus  v. 
Jaques,  30  Ga.  506.  So  it  is  no  reply  to  the 
invocation  of  the  equitable  remedy  to  pre- 
vent irreparable  injury  to  property  that 
the  acts  which  cause  the  damage  may  also 
be  indictiU>le. 

Ab  already  said,  members  of  a  labor 
union,  either  individually  or  as  an  associa- 
tion, have  no  right,  by  force,  menace,  or  in- 
timidation, to  prevent  others  from  working 
upon  such  terms  as  they  are  willing  to  ac- 
cept, or  to  hinder  by  such  means  any  per- 
son from  employing  laborers.  In  many 
cases  it  may  be  difficult  to  draw  the  line 
of  demarcation  between  intimidation  and 
inoffensive  persuasion.  In  a  New  York  case 
(Rogers  v.  Evarts  [Sup.]  17  N,  Y.  Supp. 
264)  it  was  said:  "It  may  be  impossible 
to  lay  down  a  general  rule  as  to  what  sur- 
rounding circumstances  will  characterize 
persuasion  and  entreaty  as  intimidation. 
Elach  case  must  probably  depend  upon  its 
own  surroundings.  But,  where  the  evidence 
presents  such  a  case  as  to  convince  the 
court  that  the  employees  are  being  induced 
to  leave  the  employer  by  operating  upon 
their  fears  rather  than  upon  their  judg- 
ments or  their  sympathy,  the  court  will  be 
quick  to  lend  its  strong  arm  to  his  pro- 
tection. Rights  guaranteed  by  law  will  be 
enforced  by  the  courts,  whether  invoked  by 
employer  or  employee."  The  very  word 
"picket"  is  borrowed  from  the  nomencla- 
ture of  warfare,  and  is  strongly  suggestive 
of  a  hostile  attitude  towards  the  individual 
or  corporation  against  whom  the  labor 
union  has  a  grievance.  To  quote  Mr.  Eddy : 
"Tt  is  conceivable,  however,  that  a  picket 
1TL.1LA.(K.S.) 


entirely  lawful  might  be  established  about 
a  factory,  but  such  a  picket  would  go  no 
further  than  interviews  and  lawful  persua- 
sion and  inducement.  The  slightest  evi- 
dence of  threats,  violence,  or  intimidation 
of  any  character  ought  to  be  sufficient  to 
convince  court  and  jury  of  the  unlawful 
character  of  the  picket,  since  the  picket, 
under  the  most  favorable  consideration, 
means  an  interference  between  employer 
seeking  employees  and  men  seeking  employ- 
ment." 1  Eddy,  Combinations,  |  530.  But 
the  law  does  not  forbid  employees  who  have 
quit  their  employer  from  using  legitimate 
argument  to  induce  others  to  refrain  from 
taking  their  places.  The  current  of  au- 
thority is  that  a  court  of  equity  will  not 
enjoin  employees  who  have  quit  the  lervico 
of  their  employer  from  attempting  to  per- 
suade, by  proper  argument,  others  from 
taking  their  places,  so  long  as  they  do  not 
resort  to  intimidaticm  or  obstruct  the  pub- 
lic thoroughfares.  Everett  Waddey  Co.  t. 
Richmond  Typographical  Union  Ho.  90,  lOS 
Va.  188,  6  L.RJl.(N.S.)  702,  53  8.  E.  273; 
Master  Builders'  Asso.  t.  Domascio,  16  Colo. 
App.  26,  63  Pac.  782;  Christensen  v.  Kel- 
logg Switchboard  ft  Supply  Co.  110  III. 
App.  61;  Cumberland  Glass  Mfg.  Co.  v. 
Glass  Bottle  Blowers'  Asso.  59  K.  J.  Eq. 
49,  46  Atl.  208;  Union  P.  R.  Co.  v.  Ruef 
(C.  C.)  120  Fed.  124;  Perkins  v.  Rogg,  II 
Ohio  Dec.  Reprint,  585;  National  Protect- 
ive Asso.  V.  Cumming,  170  N.  Y.  316,  58 
L.R.A.  135,  88  Am.  St.  Rep.  .648,  63  N.  E. 
369;  Gray  v.  Building  Trades  Council,  91 
Minn.  171,  63  L.R.A,  753,  103  Am.  St.  Rep. 
477,  07  N.  W.  663,  1118,  1  A.  ft  E.  Ann.  Cas. 
172. 

There  was  evidence  before  the  judge  that 
certain  machinists  in  the  employment  of  the 
E.  Van  Winkle  Gin  &  Machine  Works  be- 
came dissatisfied  and  quit  their  employ- 
ment. These  machinists  were  members  of 
Atlanta  Lodge  No.  2  of  the  bitemational 
As.iociation  of  Machinists.  The  appointed 
agent  of  the  local  lodge,  acting  for  and  in 
betialf  of  the  strikers,  demanded  of  the  E. 
Van  Winkle  Gin  ft  Machine  Works  that  it 
adopt  certain  rules  for  the  conduct  of  its 
business,  which  demand  was  refused.  For 
the  purpose  of  enforcing  their  demand,  and 
to  the  end  that  their  former  employer 
might  not  engage  men  to  supply  their 
places,  the  strikers  placed  men  at  every 
approach  to  the  plant  of  the  plaintiff  and 
the  railway  stations  in  the  city  of  At- 
lanta. There  were  from  four  to  twelve 
men  doing  "picket  duty,"  These  pickets 
accosted  everj'  stranger  who  evinced  an  in- 
tention to  enter  the  manufacturing  plant 
of  the  plaintiff,  for  the  purpose  of.  inducing 
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him  to  abandon  any  intent  to  seek  employ- 
ment with  tlie  E.  Van  Winkle  works.  One 
of  the  pickets  suggested  to  a  new  man  that 
"while  living  and  doing  well  they  had  bet- 
ter stay  out."  At  another  time  Uia  pickets, 
after  endeavoring  to  induce  a  man  seeking 
employment  to  desist,  upon  his  seeing  re* 
luctance  to  yield  to  their  entreaties,  aaid 
to  him:  "God  damn  you,  you  will  have  to 
get  out  anyway."  On  another  occasion  a 
man  seeking  employment  approached  an  em- 
ployee of  the  plaintiff,  uid  asked  to  be  di- 
reeled  to  tlie  plaintiff's  shops.  This  em- 
ployee volunteered  to  guide  the  inquirer, 
when  one  of  the  strikers  who  was  near  by 
came  up  and  asked  the  person  seeking  em- 
piof  ment  if  he  was  a  machinist,  and,  upon 
being  informed  that  he  was  a  machinist 
looking  for  a  job,  the  striker  began  to 
abuse  the  shop,  saying  it  was  a  scab  shop, 
and  to  curse  the  new  men  who  had  gone 
into  the  shops  to  take  the  places  of  the 
strikers,  calling  them  "damned  scabs."  The 
man  did  not  apply  for  a  job.  These  and 
similar  threats,  and  the  constant  surveil- 
lance of  the  plant  by  the  pickets,  caused 
other  departments  of  the  plaintiff's  plant 
to  shut  down  for  lack  of  machinists.  At 
this  jimcture  of  affairs  the  defendants  were 
reatrained  by  a  temporary  order  from  in- 
terference with  the  plaintifT's  business;  and 
after  the  grant  of  the  restraining  order, 
according  to  the  testimony  of  the  superin- 
tendent, "everything  has  assumed  a  differ- 
ent attitude,  and  a  feeling  of  rest  and  con- 
fidence has  taken  place  which  did  not  exist 
while  the  premises  were  picketed."  The 
quoted  remarks  of  the  strikers  to  the  men 
who  were  seeking  work  were  more  than  a 
peaceable  and  argumentative  presentation 
of  their  grievance.  The  language  implied 
a  threat  of  harm,  and  the  warning  to  stay 
out,  if  unheeded,  might  be  attended  with 
hurtful  consequences.  The  language  of 
these  pickets  w^aa  clearly  intimidative,  and 
tended  to  coerce  compliance  with  their  re- 
quest not  to  work  for  the  plaintiff;  and 
there  was  no  error  in  enjoining  such  con- 
duct. The  form  of  the  injunction  is  perhaps 
too  broad,  in  that  the  strikers  are  enjoined 
from  using  all  form  of  persuasion.  As  we 
have  pointed  out,  it  was  not  unlawful  for 
the  strikers  to  use  legitimate  argument  and 
moral  suasion  in  presenting  their  cose  to 
those  who  offered  to  take  their  places,  so 
long  as  it  is  neither  coercive  and  intimi- 
dating in  character.  In  affirming  the  judg- 
ment, direction  is  given  to  so  amend  the 
decree  as  to  make  it  accord  with  the  opinion 
of  the  court  in  this  particular. 
Judgment  affirmed,  with  direction. 

All  the  Justices  concur. 
1-L.R.A.(N.S.) 


ilijInois  supbebix:  coitrt. 
nels  tandrup 

V. 

MARSHALL  E.  SAMPSELL,  Receiver  oi 
Chicago  Union  Traction  Gompaity,  et  *L, 

(234  ni.  626,  Sfi  N.  E.  331.) 

Receiver  —  |olnt  UabUtty  for  tort. 

The  receivers  of  a  railroad  company  who 
are  jointly  and  severally  liable  for  a  per- 
sonal injury  caused  by  the  negligence  of 
themselves  and  another  company  may  be 
joined  with  the  latter  in  an  action  by  tiie 
injured  person  for  the  damages. 

(June  18.  190S.) 

APPEAL  by  defendants  from  n  judgment 
the  Branch  Appellate  Court,  First  Dis- 
trict, affirming  a  judgment  of  the  Superior 
Court  for  Cook  Counfy  in  plaintiff's  favor 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendants'  negligence.  Afllrmed. 
The  facts  are  stated  in  the  opinion. 
Hr.  nr.  W.  Onrley,  witii  Messrs.  Jobn 
A.  Boae  and  Frank  Ii.  KrletOr  for  appel- 
lants: 

A  living  defendant  and  the  executor  or 
administrator  of  a  deceased  defendant  can- 
not be  sued  jointly  In  t^e  same  action. 

1  Chitty,  PI.  p.  60;  Cummings  v.  People. 
50  m.  132;  Supreme  Lodge,  K.  &  Ll  H.  v. 
Portingall,  167  UL  281.  69  Am.  St.  Rep. 
296,  47  N.  E.  203;  Stevens  v.  Catiin,  1S2 
III.  66.  37  N.  £.  1023;  Nelson  v.  Humes, 
12  III.  Ai^  62;  Eggleston  v.  Buck,  31  111. 
254;  Lute  V.  Schmidt.  16  III.  App.  477: 
Union  Bank  v.  Mott,  27  K.  T.  633. 

It  was  not  necessary  to  file  a  plea  of  mis- 
joinder; but  the  defect  la  fatal  on  moticm 
in  arrest  of  judgment  and  on  error. 

1  Chitty.  Fl.  11th  Am.  ed.  pp.  44.  46.  86; 
Gardner  v.  People,  4  III.  90;  Sinsheimer 
v.  Skinner  Mfg.  Co.  165  lU.  116,  46  N.  E. 
262;  Cummings  v.  People  and  Eg^eston  v. 
Buck,  supra;  McLean  County  Coal  Co.  v. 
Long,  91  HI.  617;  Nelson  v.  Humes  and 
Lutz  V.  Schmidt,  supra;  Damron  v.  Sweetser, 
16  III.  App.  339;  Scanlon  v.  People,  95  lU. 
App.  348. 

Messrs.  Follaiuliee,  McGonnell,  A  Fol- 
lansbee  and  Obarles  B.  Elder,  for  appel- 
lee: 

Where  an  order  of  the  court  accom- 
panying the  judgment,  having  reference 
to  the  means  of  its  enforcement  only,  is  er- 

Note.  —  An  extended  search  fails  to  re- 
veal any  other  case  passing  on  the  question 
whether  a  receiver  who  is  one  of  two  or 
more  joint  wrongdoers  may  be  joined  with 
the  others  in  an  action  by  the  injured  per* 
son  for  damages. 
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roneous,  it  is  not  necesaa-rily  a  ground  for 
reversal ;  or,  if  it  is  reversed  at  all,  it  is  re- 
versed only  an  to  so  mach  of  the  order  as 
has  reference  to  its  enforcement. 

Rev.  Stat.  "Amendments  and  Jeofails," 
chap.  7,  Si  6,  7;  Robinson  v.  Kirkwood,  91 
III.  App.  54;  Danville  v.  Mitchell,  63  111. 
App,  647;  Roberson  v.  Troutt,  17  111.  App. 
386;  Livingston  t.  People,  48  111.  App. 
109;  Black,  Judgm.  2d  ed.  }  1,  p.  S;  11 
Enc.  PI.  &  Pr.  p.  957. 

The  common-law  rule  that  such  misjoinder 
can  "be  taken  advantage  of  on  a  motion  in 
arrest  of  judgment,  or  on  error/'  should  not 
be  applied  in  Illinois. 

Rev.  Stat.  "Practice,"  chap.  110,  S  23; 
Rev.  Stat.  "Amendments  and  Jeofails,"  chap. 
7,  I  6 ;  Chicago  ft  A.  R.  Co.  t.  Murphy>  198 
111,  462,  64  N.  E.  lOII. 

The  judgment  is  enforceable  against  the 
North  Chicago  Electric  Railway  Company 
individually,  and  against  the  surviving  re- 
ceiver, who  was  directed  to  pay  it  in  due 
course  of  administration. 

Callaway  v.  Walters,  63  111.  App.  662; 
Peirce  v.  Walters,  164  HI.  660,  46  N.  E. 
1068. 

Vickers,  J.,  delivered  the  opinion  of  the 
court: 

Nels  Tandnip  brought  on  action  on  the 
case  against  ihA  receivers  of  the  Chicago 
Union  Traction  Company  and  the  North 
Chicago  Electric  Railway  Company  for  per- 
sonal injuries.  He  recovered  a  judgment  for 
S5,000  against  both  of  the  defendants,  which 
has  been  affirmed  by  the  branch  appellate 
court  for  the  first  district.  The  North 
Chicago  Electric  Railway  Company  owned 
the  street  railway  upon  which  the  plaintifT 
below  received  his  injury,  and  the  receivers 
of  the  Chicago  Union  Traction  Company 
were  in  the  possession,  control,  and  operation 
of  the  same.  The  facts  are  not  in  contro- 
versy. Appellant  concedes  that  the  evidence 
fairly  tends  to  support  the  verdict.  After 
overruling  a  motion  for  a  new  trial  and  in 
arrest  of  judgment,  the  trial  court  entered 
judgment  against  defendants,  which  pro- 
vided, as  to  the  receivers,  it  should  be  paid 
in  due  course  of  administration,  and  execu- 
tion was  awarded  against  the  North  Chicago 
Electric  Railway  Company. 

Appellant's  principal  contention  is  that 
there  is  a  misjoinder  of  parties  defendant 
apparent  upon  the  face  of  the  declaration; 
that  the  receivers  of  the  operating  company 
are  not  suable  in  the  same  action  with  the 
lessor  company,  for  tiie  reason  that  a  judg- 
ment at  law  must  foe  a  unit  and  the  same 
judgment  must  be  rendered  against  alt  de- 
fendants. Appellee  replies  that  the  rule  re- 
lied on  by  appellant  is  not  applicable  to  ac- 
tions ex  delicto,  and  that,  if  it  were,  appel- 
17  L.R.A.<N.S.) 


lant  has  waived  the  right  fo  insist  upon 
such  matter  of  abatement  by  having  failed 
to  demur  to  the  declaration,  plead  in  abate- 
ment, or  raise  the  question  specifically  in 
the  motions  for  new  trial  and  in  arrest  of 
judgment.  The  general  rule  is  that  the  non- 
joinder or  misjoinder  of  parties  defendant 
in  an  action  ex  delicto  is  not  available  as 
matter  of  abatement,  nor  can  advantage  be 
taken  of  it  in  any  way.  Gould,  PI.  6th  ed. 
§  117.  If  persons  who  are  not  liable  are 
joined  as  defendants  in  an  action  of  tort 
with  those  who  are  liable,  the  only  effect  is 
to  increase  the  coat  against  the  plaintiff. 
Dicey,  Parties  to  Actions,  p.  630.  And,  if 
the  plaintiff  elects  to  sue  a  part  only  of  the 
joint  wrongdoers,  those  who  are  sued  have 
no  means  of  compelling  plaintiff  to  bring 
in  all  of  the  joint  tort  feasors.  The  general 
rule  upon  this  subject  is  that  the  injured 
party  may  sue  one,  or  any,  or  all  of  several 
joint  wrongdoers,  and  recover  against  as 
many  as  the  proof  shows  are  liable.  Baker 
V.  Michigan  S.  &  N.  I.  R.  Co.  42  111.  73; 
Illinois  C.  R.  Co.  v.  Foulks,  101  III.  67, 
60  N.  E.  890.  Every  person  who  joins  in 
committing  a  tort  is  severally  liable  for  it, 
and  cannot  escape  liability  by  showing  that 
another  person  is  liable  also;  nor  can  one 
of  a  number  of  tort  feasors  compel  the  plain- 
tiff to  sue  him  jointly  with  other  persons 
with  whom  he  has  joined  in  committing  the 
tort.  Dicey,  Parties  to  Actions,  p.  448. 
There  is  an  exception  to  this  rule  where  the 
liability  of  the  defendant  for  the  tort  com- 
plained of  grows  out  of  ownership  of  real 
estate  held  jointly  or  in  common  by  him- 
self and  another.  In  such  case  the  misjoin- 
der of  the  other  tenants  is  pleadable  in 
abatement  although  the  action  sounds  in 
tort.  Gould,  PI.  i  76.  Another  exception 
is  recognized  by  the  common  law  where  the 
nature  of  the  wrong  is  such  that  it  cannot 
be  committed  by  more  than  one  person,  such 
as  slander,  and  probably  seduction.  Since 
only  one  person  can  participate  in  the  utter- 
ance of  verbal  slander,  if  two  or  more  are 
charged  with  such  offense,  the  misjoinder 
may  be  available  by  demurrer  to  the  declara- 
ticm.  Subject  to  these  exceptions,  the  gen- 
eral rule  may  be  stated  to  be  that  a  plea  in 
abatement  for  nonjoinder  or  misjoinder  of 
parties  defendant  in  an  action  of  tort  is 
never  proper,  nor  can  the  objection  be  other- 
wise successfully  interposed. 

Appellant  has  cited  a  number  of  cases 
where  it  has  been  held  erroneous  to  join 
the  administrator  of  one  joint  obligor  with 
the  survivors,  and  it  has  been  held  in  actions 
eso  contractu  to  be  a  misjoinder.  These 
cases  are  not  in  point.  Thus,  the  case  of 
Eggleston  v.  Buck,  31  III.  254,  was  an  action 
of  debt  <m  an  appeal  bond  brought  by  the 
plaintiff  agaliut  the  administratrix  of  a  de> 
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ceased  obligor  and  the  surviving  obligor. 
The  judgment  was  reversed  by  this  court  for 
the  reason  that  the  court  entered  a  judgment 
for  the  penalty  of  the  bond,  $1,200,  and  the 
sum  of  {827.36  damages,  and  awarded  exe- 
cution therefor  against  the  administrator 
and  the  surviving  obligor.  There  were  two 
errors  pointed  out  in  ^e  judgment:  First, 
the  judgment  should  have  been  for  $1,200, 
the  penalty  of  the  bond,  to  be  discharged  on 
the  payment  of  the  damages  found  by  the 
jury ;  second,  the  judgment  should  not  have 
awarded  execution  against  the  adminis- 
trator. The  opinion  then  proceeds  to  the 
question  of  misjoinder  of  parties,  and  the 
holding  is  that  it  was  improper  to  join  the 
surviving  obligor  and  the  administrator  of 
the  deceased  obligor  in  the  same  action. 

The  case  of  Stevens  v.  Catlin,  152  111.  56, 
37  N.  E.  1023,  was  an  action  of  asstunpsit  on 
a  promissory  note  against  three  surviving 
makers  without  joining  the  administrator  of 
a  fourth  maker,  who  was  dead;  and  it  was 
held  that  the  suit  was  properly  brought  as 
a  joint  action  against  the  surviving  obligors. 
The  reason  upon  which  this  rule  rests  is 
that  the  joint  liability  of  all  the  makers 
of  the  note  survives  against  the  remaining 
makers.  The  liability  of  several  joint  ob- 
ligors under  §  3  of  chapter  76  of  Hurd's 
Revised  Statutes  of  1905  is  both  joint  and 
several.  Thus  the  liability  of  obligors  and 
covenantors,  under  the  law,  has  a  double 
aspect;  that  is,  a  joint  liability  and  a  sev- 
eral liability.  The  promisee  may  elect  to 
sue  one  only  of  the  several  obligors.  In  such 
case  the  suit  is  brought  to  enforce  the  sev- 
eral liability,  and  the  whole  proceeding  is 
governed  by  the  same  procedure  as  though 
the  contract  was  the  several  contract  of  tbe 
person  sued,  or  the  promisee  may  sue  all  of 
the  joint  makers  upon  their  joint  liability; 
but  it  has  often  been  decided  that  an  inter- 
mediate number,  more  than  one  and  less  than 
alt,  cannot  be  sued,  for  t^e  reason  that  the 
promisee  must  either  elect  to  treat  the  con- 
tract as  the  several  contract  of  each,  or  the 
joint  contract  of  all.  In  case  one  joint  obli- 
gor dies,  the  joint  obligation  survives  against 
the  remaining  obligors.  The  several  obliga- 
tion only  survives  against  the  personal  rep- 
resentative. In  other  words,  the  death  of  a 
joint  obligor  dissolves  the  joint  liabil- 
ity at  law  which  continues  against  the 
survivors  (1  Chitty,  PI.  50),  but  the  estate 
of  the  deceased  obligor  is  liable  upon  the 
several  liability.  This  rule  has  no  effect 
upon  the  right  of  contribution  among  joint 
obligors.  In  this  respect  there  is  no  dif- 
ference between  cases  involving  joint  wrong- 
doers and  persons  who  have  broken  both  a 
joint  and  a  several  contract.  The  common 
liability  on  the  joint  contract  passes,  on  the 
death  of  one  contractor,  to  the  Burviviog 
17L.R.A.(N.S.) 


contractors.  Hie  separate  liability  of  eaeb 
on  his  separate  contract  passes,  on  the 
death  of  each,  to  bis  representatives.  The 
rule  that  prohibits  joining  the  administrator 
of  a  joint  obligor  with  the  survivors  is 
equally  applicable  to  actions  against  the 
surviving  joint  tort  feasors  and  the  adminis- 
trator  of  a  deceased  wrongdoer.  Dicey,  Par- 
ties to  Actions,  rule  100,  p.  457.  In  this  re- 
gard both  classes  of  cases  are  subject  to  the 
same  rule.  But  there  is  a  distinction  to  be 
kept  in  mind  between  a  receiver  of  a  going 
concern  and  an  administrator  of  a  deceased 
person.  Receivers  who,  in  the  discharge  of 
their  duties,  become  liable,  jointly  and  sev- 
erally, wijh  others,  either  in  contract  or 
tort,  assume  the  liability  of  original  parties 
in  both  aspects,  whereas  an  administrator 
of  a  deceased  person,  who  is  called  upon  to 
answer  for  the  debt,  default,  or  wrong  of 
his  intestate,  has  only  a  several  liability  rest- 
ing upon  him. 

All  of  the  cases  cited  by  appellant  are 
cases  where  the  administrator  of  a  deceased 
obligor  was  sought  to  be  held  jointly  with 
the  surviving  obligors,  or  cases  where  the  ad- 
ministrator of  such  deceased  obligor  was 
omitted  and  the  objection  was  that  he  should 
have  been  brought  into  the  joint  action. 
These  cases  are  not  applicable  to  the  ques- 
tion involved  in  this  case.  The  receivers  of 
the  Chicago  Union  Traction  Company,  when 
sued  for  a  wrongful  act  committed  by  them 
and  other  persons  jointly,  have  both  the  joint 
and  several  liabilities  resting  upon  them, 
and  the  person  who  has  been  injured  by  the 
wrongful  act  of  the  receivers  jointly  with 
other  wrongdoers  cannot  be  deprived  of  his 
right  to  treat  all  wrongdoers  who  have  in- 
jured him  as  jointly  liable,  and  of  joining 
them  in  one  suit,  by  the  circumstance  that 
the  law  provides  a  different  mode  of  obtain- 
ing satisfaction  of  the  judgment  against  dif- 
ferent tort  feasors.  Joining  the  receivers 
with  other  wrongdoers  who  are  jointly  and 
severally  liable,  in  one  action,  deprive* 
neither  defendant  of  any  right,  privily,  or 
defense  that  he  would  have  if  sued  alone; 
whereas,  if  the  plaintiffs  in  such  cases  were 
comi>el1ed  to  bring  a  separate  action  against 
each  defendant,  the  labor,  expense,  and  de- 
lay incident  to  a  multiplicity  of  suits 
would  often  be  so  great  as  to  prac- 
tically amount  to  a  denial  of  justice. 
Where,  as  in  the  case  at  bar,  other  persons 
are  jointly  liable  with  the  receiver  for  an 
injury,  we  see  no  substantial  reason  why 
they  may  not  be  treated  as  joint  tort 
feasors  and  sued  together.  The  recovery  of 
a  judgment  .in  an  action  of  tort  jointly 
against  several  does  not  merge  the  several 
liability  of  each  wrongdoer  in  the  joint 
judgment.  The  plaintiff's  claim  may  still 
be  regarded  and  treated  as  a  joint  and  sev- 
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enl  claim.  The  plaintiff  may,  after  judg- 
ment, take  out  an  execution,  and  compel  one 
defendant  to  pay  the  whole  judgment,  and 
Buch  defendant  will  have  no  right  to  insist 
that  the  plaintiff  proceed  against  the  other 
defendants  for  a  pro  rata  share  of  the  judg- 
ment. Tbia  plainUff  in  aueh  case  mi^  pur- 
sue any  or  all  of  the  judgment  debtors  by 
any  and  all  processes  recognised  by  the  law 
until  he  obtains  satisfaction.  Nothing  short 
of  a  satisfaction  of  the  demand,  or  a  release, 
under  seal,  of  one  joint  tort  feasor,  is  avail- 
able as  a  defense  by  other  wrongdoers  who 
are  jointly  liable.  In  the  case  at  bar  ap- 
pellee may  proceed  by  execution  against  the 
Korth  Cihieago  Electric  Railway  Company 
and  colleet  hia  entire  judgment  from  it,  or, 
if  he  BO  elect,  he  may  apply  to  the  court  ap- 
pointing the  receivers  for  an  order  on  the 
receivers  to  pay  hia  judgment,  and  in  neither 
case  will  the  party  proceeded  against  have 
any  just  cause  or  legal  right  to  complain. 
In  this  respect  the  rights  and  liabilities  of 
the  parties  defendant  are  in  all  respects  pre- 
cisely what  they  would  be  if  the  judgment 
were  a  several  and  s^arate  judgment 
against  each.  There  wfcs  no  error  in  bring- 
ing this  suit  against  defendants  jointly.  In 
Peirce  v.  Walters,  164  111.  560,  46  N.  E. 
1068,  this  court  sustained  a  judgment 
brought  jointly  against  the  receiver  of  the 
railroad  company  and  the  engineer,  for  an 
injury  caused  1^  the  negligence  of  the  en- 
gineer. In  that  case  the  objection  was  made, 
as  it  is  here,  that  there  was  a  misjoinder  of 
parties  defendant.  This  court  held  that  the 
parties  eould  not  raise  the  question  after 
having  pleadtd  Uie  general  issue  to  the 
declaration.  We  might  well  rest  our  judg- 
ment in  this  case  upon  the  ground  that  de- 
fendants waived  the  question  of  misjoinder 
by  a  failure  to  point  out  this  objection  on 
demurrer  to  the  declaration,  or  by  failing 
otherwise  to  raise  the  question  in  the  court 
below;  but  we  prefer  to  rest  our  judgment 
an  the  ground  already  stated,  that  there  was 
JO  misjoinder  of  purties  in  this  case,  and 
benoe  no  question  of  waiver  Is  involved. 

Appellant  insists  that  the  court  erred  in 
admitting  the  testimony  of  physicians  which 
it  is  claimed  was  based  on  subjective  symp- 
toms. We  have  carefully  examined  the  ques- 
tion thus  raised,  and  find  that  the  ruling  of 
the  court  below  is  within  the  rule  established 
by  the  decisions  of  this  court. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  Branch  Appellate  Court  for  the 
First  District  is  aflSrmed. 
17L.R.A.(KS.) 


K£NTUCKY  COURT  OF  APPEALS. 
HBNRT  W.  MoGLONE,  Sheriff,  Appt, 

V. 

JOHN  B.  WOMACK  et  al. 
(—  Ky.  — ,  111  S.  W.  688.) 

Statute  —  title  —  sufficiency. 

1.  A  title  "An  Act  to  Promote  the  Sheep 
Industry  and  to  Provide  a  Tax  on  Dogs" 
does  not  violate  the  constitutional  provi- 
sion forbidding  a  statute  to  relate  to  more 
than  one  subject,  where  the  subject  of  the 
statute  is  the  promotion  of  the  sheep  in- 
dustry only  1^  [HroTiding  a  tax  on  d<^. 
Dog  tax  —  conatitationaJltjr. 

2.  A  tax  on  dogs  for  the  promotion  of  the 
sheep  industry  by  providing  funds  to  make 
good  losses  of  sheep  caus^  by  dogs  is  a 
police  measure,  and  not  within  constitu- 
tional provisions  requiring  taxes  to  be  for 
public  purposes  and  uniformly  assessed. 
Same  —  rlfttit  to  keep. 

3.  The  logislature  may  require  as  a  con- 
dition of  the  right  to  keep  a  dog  the  pay- 
ment of  a  sum  which  shall  go  to  indemnify 
the  owners  of  sheep  which  may  be  injured 
by  dogs. 

Special  privileges  —  tax  for  abeep  own- 
ers. 

4.  A  statute  imposing  a  tax  on  do^  to 
indemnify  the  owners  of  sheep  killM 
tbem  does  not  violate  a  constitutional  pro- 
hibition of  the  granting  of  exclusive  sepa- 
rate public  emoluments  or  privileges. 

Tax  —  remuneration  of  collector. 

6.  The  compensation  of  the  tax  collectors 
under  a  statute  laying  a  tax  on  dogs  for 
the  remuneration  of  the  owners  of  sheep 
killed  hy  them,  which  is  to  be  assessed  and 
collected  as  other  taxes,  should  be  paid  in 
the  same  way  and  at  the  sune  rate  at 
which  they  are  remunerated  for  the  collee- 
titm  of  ouier  taxes,  in  tiie  absence  of  any 
provision  of  the  statute  upon  the  subject. 

{fyitmr,  Ch.  J.,  and  Nunn  and  Carroll,  JJ., 
dissent.) 

(June  17,  1008.) 


Case   Note.  —  Coristitutionality   of  tax 
on  dog*  for  benefit  of  aheep  owners. 

A  tax  or  license  fee  imposed  upon  dogs 
for  the  purpose  of  raising  a  common  fund 
for  repairiDR  of  mitif^ting  such  losses  as 
may  be  inflicted  by  them  by  wounding  or 
destroying  sheep  is  a  valid  exercise  of  the 
police  power,  and  is  not  a  tax  within  a 
constitutional  requirement  that  taxes  shall 
be  imposed  only  for  public  purposes.  Van 
Horn  V.  People,  46  Mich.  183,  41  Am.  Rep. 
159,  9  N.  W.  246;  Longyear  v.  Buck,  83 
Mich.  236,  10  I,.R.A.  43,  47  N.  W.  234; 
Hendrie  v.  Kalthoff,  48  Mich.  306,  12  N. 
W.  191;  Mitchell  v.  Williams,  27  Ind.  62; 
State  V.  Ccmnall,  27  Ind.  120;  Hoist  v. 
Roe.  39  Ohio  St.  340.  48  Am.  Rep.  46»j 
Cole  V.  Hall,  103  111.  30. 
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APPEAL  by  defendant  from  a  judgmrat 
of  the  Circuit  Court  for  Carter  County 
in  plaintiffs'  favor  in  a  suit  to  enjoin  the 
enforcement  of  a  dog  tax.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  James  Breatbltt,  Attorney  Gen- 
eral,  J.  S.  Morris,  N.  B.  Hays,  O.  H. 
Morris,  and  Hazelrlffg,  Ctaenaaltf  & 
HaselrlKS  for  appellant. 

Messrs.  James  Andrew  Scott  and  W.  O. 
Marshall  for  aj^iellees. 

1 

Barker,  J.,  deUvere^  tbe  opSuion  of  the 

court: 

This  action  was  instituted  by  appellees, 
citizens  of  Carter  county,  Kentucky,  and 
owners  of  doga,  to  test  the  validity  of  an 
act  of  the  general  assembly  of  the  common- 
wealth of  Kentucky  approved  March  1, 
1906,  entitled  "An  Act  to  Promote  the  Sheep 
Industry  and  to  Provide  a  Tax  on  Dogs." 
Acts  1906,  chap.  10,  p.  25.  By  the  Ist  and 
2d  sections  of  the  act,  a  license  tax  of  $1 
per  capita  is  required  to  be  assessed  upon 
every  dog  four  months  old  within  the  com- 
monwealth, which  the  owner  of  the  animal 
is  required  to  pay.  This  tax  ia  required 
to  be  levied  and  collected  as  are  other  taxes, 
and  paid  over  to  the  Btat«  treasurer,  but 
to  be  kept  separate  frcon  the  other  public 
accounts  and  taxes  by  the  auditor  and  treas- 
urer. The  funds  thus  raised  are  declared 
to  be  for  the  purpose  of  indemnifying  losses 
by  the  killing  or  injuring  of  sheep  by  dogs. 
The  3d  and  4th  sections  of  the  act  provide 
how  the  losses  by  Ute  killing  of  sheep  by 
dogs  shall  be  proved  and  paid ;  and,  if  there 
be  any  surplus  after  paying  all  losses  oc- 
curring by  the  killing  of  sheep  by  dogs, 
it  shall  be  paid  over  to  the  school  fund  of 
the  county  in  wMoh  it  was  assessed.  There 
are  several  other  provisions  of  the  act,  but 
a  consideration  of  them  is  not  necessary  to 
an  adjudication  of  its  validity.    The  peti- 

It  was  said  in  Van  Horn  v.  People,  supra,  i 
that,  as  the  charge  laid  on  the  owners  of 
dogs  is  a  pecuniary  burden  imposed  by  pub- 
lic authority,  it  partakes,  no  doubt,  of  the 
character  of  a  tUL,  and  for  many  purposes 
might  be  so  spoken  of  without  harm;  hut 
no  accession  of  public  revenue,  either  gener- 
al or  local,  is  authorized  or  aimed  at,  the 
ends  sought  being  different,  the  purpose  be- 
ing to  prescribe  a  regulation  under  which 
dogs,  as  animals  dangerous  to  sheep  uid  of 
far  less  public  utility,  can  alone  tw  held, 
and  which,  if  carried  out,  will  tend  to  dis- 
courage an  undue  increase  ot  dogs,  and  at 
the  same  time  afford  new  protection  against 
the  effects  of  the  mischief  to  which  they 
are  most  given. 

It  was  said  in  Longyear  v.  Buck,  supra, 
that  a  constitutional  provision  for  the  taxa- 
tion of  property  by  value  does  not  preclude 
a  per  capita  tax  on  do^;  and  such  tax  can 
17L.R.A.(N.8.) 


tion  sets  forth  the  act  and  the  fact  that  it 
was  about  to  be  enforced  by  the  sheriff  and 
assessor  of  Carter  county,  and  prays  for  an 
injunction  restraining  these  officers  from 
its  enforcement  on  the  ground  of  its  in- 
validity. A  general  demurrer  to  the  peti- 
tion was  overruled,  and,  the  officers  de- 
clining to  plead  further,  a  judgment  was 
rendered  in  accordance  with  the  prayer  of 
the  petition;  and,  from  this  judgment,  this 
appeal  is  prosecuted. 

The  first  objection  to  the  act  is  that  its 
title  is  inimical  to  S  61  of  the  Constitution, 
which  provides  that  "no  law  enacted  by  the 
general  assembly  shall  relate  to  more  than 
one  subject,  and  that  shall  be  expressed  in 
the  title;"  it  being  said  that  the  title  of 
this  act  relates  to  two  separate  subjects  of 
legislation,  and  is  therefore  invalid.  If  the 
act  under  consideration  does  relate  to  two 
subjects,  it  goes  without  saying  that  it  is 
void  as  a  whole.  But  we  do  not  agree  that 
the  title  before  us  relates  to  two  subjects. 
The  subject-matter  of  the  act  is  the  promo- 
tion of  the  sheep  industry,  and  this  is  to  be 
accomplished  by  the  imposition  of  a  tax  on 
dogs.  No  other  attempt  to  promote  the 
sheep  industry  is  indicated  by  any  provi- 
sion in  the  act  taken  as  a  whole.  It  may 
be  that  the  title  to  tbe  act  is  somewhat 
awkwardly  expressed.  What  it  really 
means  is  that  it  is  an  act  to  promote  the 
sheep  industry  by  providing  a  tax  on  dogs, 
and,  when  thus  read,  all  duality  disappears. 
A  second  objection  to  the  act  is  that  it  is 
violative  of  |  171  of  the  Constitution,  in 
that  the  taxes  imposed  are  not  collected  for 
public  purposes;  and,  third,  it  is  invalid 
because  in  violation  of  |{  178  and  174  of 
the  Constitution,  which  require  all  property 
in  the  commonwealth,  not  exempted  from 
taxation  by  the  Constitution,  to  be  assessed 
at  its  fair  cash  value  and  taxed  in  propor- 
tion thereto.    These  two  objections  may  be 

I  seldom  prove  burdensome,  as  each  persM 
assesses  himself,  determining  himself  how 
many  dogs  he  will  own  and  keep;  and  the 
fund  arising  from  this  source,  which  is  Im- 
posed as  a  police  r^ulation,  may  be  ap- 
propriated by  the  legislature  to  the  purpose, 
in  some  measure,  of  a  recompense  to  tbOM 
who  have  suffered  damages  from  dogs. 

And  Buch  a  license  fee  is  in  no  sense  a 
tax  in  contravention  of  a  cymatitutional  pro- 
vision that  all  revenues  shall  be  raised  by 
levying  a  tax  by  valuation,  so  that  every 
person  shall  p^  in  proportion  to  his  prop- 
erty.  Cole  v.  Hall,  supra. 

But  an  act  for  the  taxation  of  d<w3  and 
the  protection  of  sheep,  which  should  take 
effect  at  the  option  of  the  electors  of  a  com- 
munity, was  held,  in  Bowen  v.  Tioga  Coim- 
ty,  6  Pa.  Co.  Ct.  613,  to  violate  a  consti- 
tutional prohibition  of  local  legislaticHu 
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ooiuitlBred  together,  and  they  iuTolvs  a  moat 
important  part  of  the  claim  that  the  act  Ib 
invalid. 

The  first  queotion  to  be  determined  is 
whether  or  not  the  statute  before  ns  is  a 
revenue  statute,  or  whether  it  was  enacted 
for  the  purpose  of  police  regulation.  That 
it  was  not  intended  as  a  revenue  statute  is 
obvious  from  the  most  superficial  reading. 
The  title  declares  the  purpose  of  the  enact- 
ment to  be  the  promotion  of  the  sheep  in- 
dustry by  levy  of  a  tax  on  dogs,  and 
the  body  of  the  act  shows  clearly  that  its 
c^jeet  is  to  remunerate  the  owners  of  sheep 
for  any  losses  tb^  may  suffer  by  the  kill- 
ing of  their  sheep  by  dogs.  The  license  tax 
imposed,  then,  was  intended  by  the  leigisla- 
ture  to  be  a  r^ulation  of  dogs,  and  in  this 
way  to  promote  the  sheep  industry.  This 
confronts  us  with  the  question  as  to  wheth- 
er or  not  it  is  within  the  competency  of  the 
I^islature  to  reflate  dogs  in  the  manner 
undertaken  to  be  done  in  the  statute  be- 
fore ua.  That  dogs  are  an  appropriate  sub- 
ject of  regulation  under  the  police  power 
of  the  state  is  established  by  an  overwhelm- 
ing weight  of  judicial  authority;  and  un- 
questionably it  is  entirely  within  the  power 
of  the  legislature  to  prohibit  the  ownership 
of  dogs  at  all,  and  to  provide,  where  their 
ownership  is  allowed,  any  regulation  which 
the  legislative  discretion  may  impose.  No- 
where has  this  doctrine  been  asserted  with 
greater  clearness  than      our  own  court. 

In  the  case  of  Bradford  r.  McKibben,  4 
Bush,  645,  an  act  was  upheld  which  au- 
thoriied  the  killing  of  any  dog  found  on 
the  premises  of  a  neighbor  without  the 
presence  of  its  owner  or  keeper.  In  its 
opinion  the  court  said :  "Whatever  may 
be  the  temptations,  therefore,  to  entice  a 
dog  from  home  without  the  presence  of  its 
owner  or  keeper,  even  though  it  be  for  the 
propagation  of  his  species,  his  innocence  is 
no  protection  to  him.  If  he  is  found  roam- 
ing on  a  neighbor's  premises  without  the 
presence  of  hia  protector,  his  life  is  for- 
feited, if  the  owner  of  the  premises  on  which 
he  is  found  will  exact  the  penalty,  and 
chooses  to  execute  the  sentence."  In  the 
case  of  Com.  v.  Markham,  7  Bush,  480,  an 
ordinance  of  the  city  of  Frankfort  provided 
"that  all  persons  owning  or  controlling 
dogs  within  the  city  of  Frankfort  are  hereby 
required  annually,  on  the  10th  day  of  April, 
to  apply  to  the  city  clerk  to  register,  and 
procure  a  brass  collar,  duly  stamped,  for 
each  dc^,  and  pay  to  the  clerk  at  the  time 
of  registry  a  tax  of  (2  for  every  dog  so 
owned  and  r^stered;  which  tax  the  clerk 
shall  pay  into  the  city  treasury.  Any  per- 
son failing  to  comply  with  the  provisions 
of  this  ordinance  shall,  on  conviction  be- 
fore the  police  judge,  be  fined  the  sum  of 
17  L.ILA.(N.S.) 


$5  for  each  day  of  failure  and  for  each  dog 
owned  or  controlled  1^  him  not  registered 
as  aforestid.  The  marshal  or  any  police 
officer  shall  forthwith  kill  ai^  dog  found 
upon  the  streets  without  such  colbu:  so 
procured  from  the  city  clerk."  The  char- 
ter of  the  oily  of  Frankfort  only  author- 
ized the  council  to  levy  ad  valorem  taxes  on 
the  real  and  personal  estate  of  its  citizens 
for  local  revenue;  so  that,  if  the  ordinance 
wag  f6r  reyenue  (mly,  it  was  void  aa  being 
contrary  to  the  diarter.  The  court  held 
that  the  act  was  sanitary,  and  not  for  reve- 
nue, and  upheld  the  ordinance  under  the 
police  power  delegated  to  the  city  by  its 
charter.  In  the  opinion  it  is  said:  "Pre- 
suming that  the  owners  of  worthless  or  pes- 
tilent dogs  would  not  pay  such  a  tax  for 
such  a  license,  the  expulsion  or  destruction 
of  inferior  or  dangerous  Ao^,  as  well  as 
protection  to  the  useful  class,  was  the  oon- 
atruetive  aim  of  this  enactment  the 
counciL  The  purpose  was  suiitary,  and 
not  fiscal.  How  far  the  end  may  be  accom- 
plished by  the  means  prescribed  is  for  the 
municipality,  and  not  the  judiciary,  to  de- 
cide. And  this  court  cannot  adjudge  that, 
because  a  more  adaptable  expedient,  molded 
in  better  form,  might  have  been  chosen, 
that  which  has  been  adopted  was  unau- 
thorized." In  the  case  of  Sentell  r.  New 
Orleans  &  C.  R.  Co.  166  U.  S.  698,  41  L.  ed. 
1169,  17  Sup.  Ct.  Rep.  693,  the  Supreme 
Court  of  the  Lnited  States  upheld  as  consti- 
tutional a  law  of  the  state  of  Louisiana 
requiring  dogs  to  be  placed  upon  the  as- 
aeasment  rolls,  and  limiting  any  recovery 
by  the  owner  to  the  value  fixed  by  him- 
self for  the  purpose  of  taxation.  The  court, 
through  Mr.  Justice  Brown,  in  a  very 
learned  opinion,  discusses  in  a  broad  and 
philosophic  manner  the  whole  subject  of 
the  property  in  dogs,  and  the  question  as  to 
whether  or  not  and  how  far  these  animals 
are  subject  to  the  police  power  of  the  state. 
The  rule  as  to  the  right  of  the  state  to 
prohibit  the  keeping  of  dogs  is  thua  stated: 
"Even  if  it  were  assumed  that  dogs  are 
property  in  the  fullest  sense  of  the  word, 
they  would  still  be  subject  to  the  police 
power  of  the  state,  and  might  be  destroyed 
or  otherwise  dealt  with,  as  in  the  judgment 
of  the  l^islature  is  necessary  for  the  pro- 
tection of  its  citizens.  That  a  state,  in  a 
bona  fide  exercise  of  its  police  power,  may 
interfere  with  private  property,  and  even 
order  its  destruction,  is  as  well  settled  as 
any  legislative  power  can  be  which  has 
for  its  objects  the  welfare  and  comfort  of 
the  citizen.  For  instance,  meats,  fruita, 
and  v^etables  do  not  cease  to  become  pri- 
vate property  by  their  decay;  but  it  is 
dearly  within  the  power  of  the  atate  to  or- 
der their  destruction  in  times  of  epidemic. 

Digitized  by 


858 


KENTUCKY  COLRT  OF  APPEALS. 


Jmn, 


or  wlienever  they  are  so  exposed  aa  to  be 
deleterious  to  the  public  health.  There  is 
alao  property  in  rags  and  clothing;  but 
that  does  not  stand  in  the  way  of  their  de- 
struction in  case  they  become  infected  and 
dangerous  to  the  public  health.  No  prop- 
erty is  more  sacred  than  one's  home,  and 
yet  a  bouse  may  be  pulled  down  or  blown 
up  by  the  public  authorities,  if  necessary  to 
avert  or  stay  a  general  conflagration,  and 
that,  too,  without  recourse  against  such  au- 
thorities for  the  trespass.  Bowditch  v. 
Boston,  101  U.  S.  16,  26  L.  ed.  980;  Mouse's 
Case,  12  Coke,  63;  British  Cast  Plate  Mfrs. 
V.  Meredith,  4  T.  R.  794,  797;  Stone  v. 
New  York,  25  Wend.  167;  Russell  v.  New 
York,  2  Denio,  461."  To  the  same  ef- 
fect is  Blair  v.  Forehand,  100  Mass.  136,  97 
Am.  Dec.  82,  1  Am.  Rep.  94;  Morey  v. 
Brown,  42  N.  H.  373.  In  22  Am.  &,  Eng. 
Enc  Law,  title  "Police  Power,"  2d  ed.  p. 
"930,  it  is  said:  "The  police  power  of  the 
state  has  been  used  to  a  greater  extent  to 
r«gulat«  and  control  the  keeping  of  and 
property  in  dogs  than  any  other  class  of 
domestic  aniinaJa.  And  statutes  requiring 
the  payment  of  a  license  fee,  sometimes 
denominated  a  tax,  for  the  keeping  of  dogs, 
are  very  usiul,  as  also  are  provisions  re- 
quiring all  dogs  running  at  large  to  be 
muzzled.  And  the  police  power  has  even 
been  held  to  extend  to  authorizing  the  sum- 
nuiry  killing  of  dogs  found  running  at  large 
contrary  to  law."  Cooley,  in  his  work  on 
Constitutional  Limitations,  7tli  ed.  p.  881, 
note  3,  thus  summarizes  the  law  on  the  sub- 
ject in  hand:  "Bogs  are  subject  to  such 
regulations  as  the  legislature  may  pre- 
scribe, and  it  is  not  unconstitutional  to  au- 
thorize their  destruction,  without  previous 
adjudication,  when  found  at  large  without 
being  licensed  and  collared  according  to 
the  statutory  regulation.  [Authorities  omit- 
ted.] As  a  measure  of  internal  police,  the 
state  has  the  power  to  encourage  the  keep- 
ing of  sheep,  and  to  discourage  the  keeping 
of  dogH.  by  imposing  a  penalty  upon  the 
owner  of  a  dog  for  keeping  the  same  (Mitch- 
ell T.  Williams,  27  Ind.  62)  ;  or  by  impos- 
ing a  dog  tax  for  a  fund  to  indemnify 
sheep  owners  for  losses  suffered  from  dogs 
(Van  Horn  v.  People.  46  Mich.  183,  41  Am. 
Rep.  169,  9  N.  W.  246)."  In  the  case  of 
Carthage  v.  Rhodes,  101  Mo.  175,  9  L.R.A. 
352.  14  S.  W.  181,  the  supreme  court  of 
Missouri  upheld  an  ordinance  of  the  city 
of  Carthage  licensing  dogs  and  cats,  and 
providing  for  their  being  impounded  or  de- 
stroyed  if  found  running  at  large  contrary 
to  the  ordinance.  In  the  opinion  it  was 
said :  "Taxation  may  be  for  the  purpose  of 
raising  revenue,  or  for  the  purpose  of  regu- 
lation. Where  for  the  purpose  of  regula- 
tion, it  is  an  exercise  of  the  police  power 
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of  the  state.  They  are  both  distinct,  coex- 
istent powers  in  the  state,  and  either  or 
both  may  be  exercised  through  a  manieipal 
corporation.  In  this  case,  by  the  terms 
of  the  charter,  both  powers  are  granted  to 
the  city  of  Carthage  as  to  the  dogs  of  that 
city.  The  dog-license  tax  required  by  its 
ordinances  is  easily  referable  to  the  exercise 
of  the  police  power  granted."  In  the  case 
of  Fox  V.  Mohawk  &  H.  River  Humane  Soe. 
165  N.  Y.  617,  61  L.ILA.  681,  80  Ajn.  St. 
Rep.  767.  69  N.  £.  363,  the  court  of  ap- 
peals of  New  York  upheld  a  statute  of 
that  state  which  authorized  the  humane 
society  to  kill  unlicensed  dogs  without  no- 
tice to  the  owner  and  wiUiout  any  judicial 
proceeding. 

From  the  foregoing  authorises  and  npon 
principle,  we  are  of  opinion  that  the  ref- 
lation of  dogs  is  within  the  police  power  of 
the  state,  and  that  it  is  competent  for  the 
legislature  to  prohibit  the  keeping  of  dogs 
entirely;  or,  if  it  is  necessary  for  the  pub- 
lic welfare,  any  other  regulation  may  be 
adopted  which  to  the  legislature  may  seem 
most  expedient  for  the  promotiim  of  that 
end.  We  are  also  of  opinion  that,  the  stat- 
ute not  being  for  revenue,  but  an  exercise 
of  the  police  power,  its  provisions  are  not 
regulated  by  any  section  of  the  Constitu- 
tion  relating  to  fiscal  matters;  aad,  al- 
though the  sum  required  to  be  paid  by  the 
owner  of  each  dog  four  months  old  is  called 
a  tax,  and  it  is  required  to  be  assessed  by 
the  assessor,  collected  by  the  sheriff,  and 
paid  over  to  the  state  treasurer,  this  is 
only  a  mode  of  regulating  the  dogs  within 
the  state  and  protecting  the  sheep  industry, 
to  the  extent  that  the  burden  imposed  will 
result  in  the  destruction  of  worthless  and 
dangerous  dogs,  and  create  a  fnnd  to  pay 
losses  for  the  destruction  of  sheep  by  dogs. 
We  do  not  think  it  can  be  doubted  that,  if 
it  is  competent  for  the  legislature  to  pro- 
hibit the  ownership  of  d(^,  or  to  prohibit 
them  running  at  large,  it  is  also  compe- 
tent for  it  to  impose  any  other  r^ulation 
which,  in  its  wisdom,  is  best  adapted  to 
promote  the  sheep  industry.  Therefore,  it 
seems  to  us  competent  for  the  legislature  to 
say  to  the  owners  of  dogs  in  the  state: 
"You  may  own  dogs  and  you  may  peimit 
them  to  run  at  large,  but  you  must,  as  a 
condition  precedent  to  this  privily,  pro- 
vide a  fund  by  which  their  ravages  on 
sheep  may  be  paid  for."  That  the  state  may 
do  this  legitimately  sems  quite  clear,  un- 
less we  are  prepared  to  say  that  the  less 
is  not  included  in  the  greater,  or  a  part 
in  the  whole.  Surely,  if  dogs  may  be  de- 
stroyed altogether,  or  their  ownership  pro- 
hibited, any  less  drastic  legislation  is  en- 
tirely within  the  competency  of  the  le^s- 
lature.    It  is  true  in  the  case  of  Com.  v. 
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Huelwood,  84  Ey.  681,  2  8.  W.  480,  it  waa 
held  that  in  our  state  the  common-law  rule 
that  dogs  were  not  property  has  been  modi- 
fied or  abrogated  by  statutes  which  tax  them 
and  thus  recognize  them  as  property.  Dogs 
are  therefore  made  property  by  statute ; 
and  when  these  animals,  which  were  not 
property  at  the  common  law,  are  raised  to 
the  dignity  of  property  by  the  statute,  it  is 
entirely  competent  for  the  legislature  to  fix 
suck  conditions  as  it  chooses.  The  statute 
before  us,  which  makes  dogs  property,  re- 
quires as  a  condition  precedent  that  the 
owners  of  them  shall  pay  a  tax,  the  pro- 
-oeeds  of  which  will  insure  sheep  raisers 
fl^inst  the  effect  of  their  ravages.  That 
this  can  be  done  constitutionally  is  sus- 
tained by  the  great  weight  of  authority. 
In  the  ease  of  Holstv.  Boe,  38  Ohio  St.  340, 
48  Am.  Rep.  450,  the  law  imposing  a  per 
•capita  tax  on  dogs,  and  appropriating  the 
funds  so  created  for  the  purpose  of  paying 
■any  loss  occurring  to  the  owners  of  sheep 
by  the  killing  of  the  property  by  dogs,  was 
upheld  as  a  valid  and  constitutional  exer- 
cise of  the  police  power  of  the  state.  To 
the  same  effect  is  Mitchell  v.  Williams,  27 
Ind,  62;  Van  Horn  v.  People,  46  Mich.  183, 
41  Am.  Eep.  150,  0  N.  W.  246;  Ex  parte 
■Cooper,  3  Tex.  App.  480,  30  Am.  Rep.  152; 
Cole  V.  Hall,  103  111.  30;  Longyear  v.  Buck, 
83  Mich.  236,  10  L.R.A.  43,  47  N.  W.  234; 
Preund,  Pol.  Power,  S  434;  2  Tiedeman, 
'State  k  Federal  Control  of  Persona  &  Prop- 
■erty,  pp.  845.  846. 

Nor  do  we  think  the  act  is  inimical  to 
thnt  portion  of  |  3  of  the  Bill  of  Rights 
which  provides:  ".  .  .  .  And  no  grant 
of  exclusive,  separate  public  emoluments  or 
-privil^es  shall  be  made  to  any  man  or  set 
of  men,  except  in  consideration  of  public 
services.  .  .  ."  As  we  view  it,  the  stat- 
ute does  not  confer  any  special  privil^e  on 
the  owners  of  sheep.  It  merely  protects 
these  owners  from  the  destruction  of  their 
property  by  dogs.  It  is  the  duty  of  the 
state  to  protect  every  citizen  in  his  life,  lib- 
erty, and  property;  and  it  certainly  is 
within  the  competency  of  the  legislature  to 
exercise  the  police  power  of  the  state  to  pro- 
tect all  property  against  the  ravages  of  de- 
structive animals.  The  question  as  to  how 
this  is  to  be  done  and  what  property  is  to 
"be  so  protected  is  a  matter  of  legislative 
discretion.  Undoubtedly  the  sheep  indus- 
try la  a  most  important  one  to  the  whole 
stmte.  All  of  our  citizens  are  interested 
in  an  industry  which  supplin  the  market 
with  wholesome  meat,  provides  mean?  of 
obtaining  warm  and  comfortable  clothing, 
and  at  the  same  time  furnishes  labor  to  the 
otherwise  unemployed.  It  is  only  necessary 
to  allude  to  this  phase  of  the  question.  The 
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importance  of  the  industry  as  a  whole  is 
most  obvious.  It  is  equally  obvious  that 
sheep  are  peculiarly  liiU>le  to  the  ravages 
of  dogs.  They  have  neither  the  fleetnesa 
to  escape,  nor  the  courage  to  defend  them- 
selves from  attack,  and  their  silent  suffering 
enables  the  dog  to  prey  upon  them  without 
any  danger  that  the  owner  will  be  warned 
of  the  destruction  of  his  property  by  the 
outcry  of  the  dying  animal.  No  other  do- 
mestic animal  that  we  can  call  to  mind 
is  so  liable  to  destruction  by  dogs  as  the 
sheep.  It  therefore  seems  to  us  clearly 
the  duty  of  the  state,  if  the  furtherance  of 
the  sheep  industry  is  a  desirable  end,  to  so 
regulate  the  ownership  of  dogs  as  to  pro- 
tect the  sheep  from  destruction  by  these 
animals.  The  statute  is  certainly  a  reason- 
able one,  and  lays  only  a  small  burden  upon 
the  owner  of  each  dog;  and,  in  effect,  it 
only  requires  the  owner  to  make  good  the 
damage  done  by  his  property.  The  fact  that 
sheep  are  generally  killed  at  night  when  it 
is  impossible  to  ascertain  the  owner  of  the 
dog  committing  the  ravage  makes  it  neces- 
sary, if  protection  is  to  be  bad  through  this 
channel  at  all,  that  each  owner  of  a  d<^ 
should  be  required  to  contribute  a  small 
amount  to  a  common  fund  dedicated  to  the 
remuneration  of  owners  of  sheep  killed  by 
unknown  dogs.  As  said  before,  this  is 
simply  requiring  the  owners  of  dogs  to  make 
good  the  ravages  of  dangerous  animals  kept 
by  them;  and  no  citiaen  has  just  cause  of 
complaint,  if  he  keeps  animals  destructive  to 
the  property  of  others,  that  he  is  required 
to  make  good  the  damage  done  by  them. 
The  statute,  in  t>'uth,  is  but  an  enforcement 
of  the  maxim.  Bio  utere  tuo  ut  alienmn  non 
l<Fdaa,  and,  as  such,  its  constitutionality  la 
beyond  successful  question. 

Thus  far  we  have  rested  the  right  of  the 
legislature  to  provide  a  fund  for  the  pay- 
ment of  losses  of  sheep  by  the  ravages  of 
dogs  alone  upon  the  police  power  of  the 
state;  but  in  the  case  of  Kentucky  Live 
Stock  Breeders'  Aaso.  v.  Hager,  120  Ky.  126, 
85  S.  W.  738.  we  upheld  r,n  act  which  ap- 
propriated $15,000  per  annum  from  the  funda 
in  the  public  treasury  raised  by  taxation  to 
provide  for  the  improvement  and  develop- 
ment of  live  atock,  agricultural  and  kindred 
interests,  by  the  establishment  and  main- 
tenance of  a  state  fair.  In  the  opinion,  in 
responding  to  the  objection  to  the  act,  that 
the  money  appropriated  was  not  for  a  public 
purpose,  it  was  said:  "It  is  also  insisted 
that  a  state  fair  is  not  a  public  purpose  for 
which  the  money  of  the  state  may  be  ap- 
propriated by  the  legislature,  and  that  the 
act  merely  gives  a  bounty  of  $15,000  to  ap- 
pellant. The  appropriation  to  the  World's 
Fair  was  sustained  by  this  court  { Korman  v. 
Kentucky  Bd.  of  MaJiagers.  93  Ky.  637.  18 
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L.R.A.  656,  20  S.  W.  901),  and,  if  the  legis- 
lature may  appropriate  money  in  aid  of  a 
fair  held  in  another  state  to  properly  rep- 
resent the  state  in  such  a  fair,  it  is  hard  to 
see  how  a  fair  held  within  the  state,  to  make 
an  exhibit  of  the  products  of  the  state,  is  not 
equally  a  public  purpose.  Such  legislation 
has  been  sustained  by  the  current  of  authori- 
ty in  the  other  states  of  the  Union  having 
Constitutions  substantially  the  same  aa 
ours.  Daggett  v.  Colgan,  92  Cal.  63,  14 
L.R.A.  474,  27  Am.  St.  Rep.  95,  28  Pac.  61; 
State  ex  rel.  Douglas  County  v.  Cornell,  53 
Neb.  566,  39  L.R.A.  513,  68  Am.  St.  Rep. 
629,  74  N.  W.  61 ;  Sharpless  v.  Philadelphia, 
21  Pa.  147,  59  Am.  Dec.  759;  Minneapolis 
V.  Janney,  86  Minn.  Ill,  90  N.  W.  312; 
Downing  v.  Indiana  Bd.  of  Agriculture,  129 
Ind.  443,  12  L.R.A.  664,  28  N.  E.  123,  614; 
Shelby  County  v.  Tennessee  Centennial  Ex- 
position, 96  Tenn.  663,  33  L.R.A.  717,  36 
S.  W.  694;  Bennington  v.  Park,  50  Vt.  178. 
In  House  of  Reform  v,  Lexington,  112  Ky. 
171.  65  S.  W.  350,  and  Hager  v.  Kentucky 
Children's  Home  Soc.  119  Ky.  235,  67  L.R.A. 
816,  83  S.  W.  603,  we  held  that  the  state 
might  appropriate  money  to  a  public  purpose 
and  make  an  existing  corporation  its  agent 
for  the  disbursement  of  the  appropriation, 
just  as  it  may  appoint  other  agencies  for 
this  purpose.  We  adhere  to  the  rule  laid 
down  in  those  cases  for  the  reasons  there 
givan."  It  would  be  difBcult  to  point  out 
a  difference  in  principle  between  promot- 
ing any  one  agricultural  interest  and  the 
promoting  of  all  agricultural  interest,  in  so 
far  as  being  a  public  purpose  is  concerned.  If 
the  whole  state  may  be  taxed  for  the  pur- 
pose of  maintaining  a  state  fair  to  exhibit 
the  various  agricultural  interests,  we  are 
unable  to  see  why  it  may  not  be  taxed  to 
prevent  the  destruction  of  sheep  by  dogs. 
But  we  are  not  driven  to  resting  the  case 
upon  this  latter  principle,  as  we  are  con- 
vinced that  the  police  power  of  the  state 
affords  a  Arm  foundation  upon  which  to  base 
our  opinion  in  upholding  the  act  involved  in 
this  litigation.  The  act  which  we  herein  con- 
strue docs  not  fix  by  its  terms  the  compen- 
sation to  the  sheriff  for  collecting  the  tax, 
and  we  are  asked  to  say  in  this  opinion 
how  the  officers  are  to  be  remunerated. 
The  act  provides  that  the  license  tax  shall 
be  assessed  and  collected  as  other  taxes, 
and  we  are  of  opinion  that  the  legislature 
intended  the  officers  to  be  paid  in  the  same 
way  and  at  the  same  rate  at  which  they 
are  remunerated  for  the  collection  of  rev- 
enue taxes ;  that  is,  for  the  purpose  of  ascer- 
taining the  remuneration  due  the  officers, 
the  gross  amount  of  the  dog  tax  collected 
shall  be  aaded  to  the  total  amount  of  the 
revenue  tax  collected,  and,  upon  the  whole, 
the  officers*  remuneration  shall  be  fixed  by 
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the  terms  of  $  4148  of  the  Kentucky  Stat- 
utes of  1903,  10  per  cent  on  the  first  $5,000 
of  the  total,  and  4  per  cent  upon  the  residue, 
the  total  amount  of  the  remuneration  of  the 
officer  not  to  exceed  the  sum  of  $5,000. 

For  these  reasons  the  judgment  is  re- 
versed, with  directions  to  sustain  the  de- 
murrer to  the  petition  and  for  other  pro- 
cedure consistent  herewith. 

O'Rear,  Ch.  J.,  dissenting: 

While  admitting  the  scope  of  the  police 
power  in  the  state  to  regulate  the  owuer- 
ahip  and  control  of  property  within  its 
borders  so  as  to  minimize  the  injuries  that 
may  be  inflicted  on  others  because  of  the 
predatory  nature  of  the  property,  still  I  am 
ujiable  to  go  so  far  as  the  majority  opin- 
ion does  in  this  case.  One  man's  property 
may  need  regulation  for  the  public  aafety, 
but  that  is  far  from  meaning  that  it  may  be 
taken  from  him  and  given  to  somebody 
else.  Admitting  that  the  legislaure  has  the 
power  to  impose  a  tax  upon  dogs  as  a  police 
regulation,  the  tax  cannot  be  imposed,  in 
my  judgment,  for  the  benefit  of  a  few  per- 
sons, or  for  any  special  class  of  persons,  for 
the  state  is  as  powerless  to  take  one  citi- 
zen's property  and  eonfer  it  upon  another 
under  the  guise  of  police  regulation,  as  it 
is  under  the  tax  regulation.  By  whatever 
name  you  call  the  act,  it  is  the  same,  if  the 
inevitable  result  is  the  same.  It  could  not 
be  maintained  that  a  tax  could  be  levied  -ap- 
on  sheep,  and  the  sum  realized  given  over  to 
those  who  raise  horses  alone,  upon  the  idea 
that  the  horse-raising  industry  was  of  more 
benefit  to  the  state  than  sheep  husbandry. 
Nor  would  the  fact  that  the  state  could 
appropriate  its  general  revenues  to  fairs 
at  which  horses  alone  were  exhibited,  as  • 
means  of  stimulating  an  enterprise  that 
would  be  beneficial  to  the  whole  state,  affect 
the  question,  in  my  opinion.  Dogs  axe  per- 
sonal property.  Ey.  Stat  1903,  {  66;  Com. 
V.  Hazelwood,  84  Ky.  681,  2  S.  W.  489.  The 
state  may  regulate  their  ownership,  as  it 
may  any  other  proper^ ;  but  I  deny  that  it 
can  r^nlate  the  ownership  so  as  to  confer 
the  sole  benefit  directly  and  exclusively  up- 
on any  other  class  of  property.  Nor  can 
the  fact  that  one  class  of  property  some- 
times preys  upon  another  class  justify  such 
legislation.  Bogs  are  also  a  danger  to  other 
property.  They  may  break  into  field*  of 
com  and  other  grain  and  destroy  them.  Con- 
sequently the  state  may  regulate  the  owner- 
ship of  hogs  by  requiring  them  to  be  kept 
up  by  their  owners,  and  may  impose  a  lia- 
bility on  such  owners  for  their  depreda- 
tions; hut  has  the  state  the  power  to  im- 
pose a  license  tax  on  hogs  for  the  benefit 
of  all  who  raise  com.  or  even  of  those  en- 
gaged in  raising  com  who  suffer  damage  by 
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breachy  hogst  The  impOHition  of  a  tax  up- 
on a  class  of  property  is  to  that  extent  the 
taking  of  that  much  of  the  property  taxed, 
whether  the  tax  be  for  revenue  or  for  po- 
lice regulation.  And,  whether  one  or  the 
other,  it  must  be  for  the  public.  The  exer- 
cise of  every  power  of  govemment  is  neces- 
sarily for  the  public.  Hence  private  prop- 
erty cannot  be  taken  by  the  government  for 
any  other  than  a  public  use.  The  exercise 
of  the  police  power  is  as  subject  to  this  over- 
ruling principle  of  our  govemment  as  is  any 
other  governmental  power.  When  the  legis- 
lature exercises  its  power  of  police  regula- 
tion of  the  ownership  of  dogs,  as  it  may  do, 
it  must  exercise  it  in  behalf  of  the  whole 
public,  but  has  not  the  power  to  do  so  for 
the  exclusive  benefit  of  a  special  or  favored 
class.  If  the  principle  be  admitted  that  the 
only  test  of  such  legislation  is  whether  it 
is  within  the  police  power  to  regulate  the 
ownership  of  &  particular  species  of  prop- 
erty, no  matter  what  may  be  done  with  the 
proceeds  of  the  license  fees  collected  by  vir- 
tue of  such  statute,  then  it  would  be  com- 
petent for  the  legislature  to  bestow  that 
much  of  the  citizens'  property  upon  any  ob- 
ject which  the  legislature  might  choose. 
I  think  that  all  such  l^islation  is  subject 
to  two  tests:  First,  Is  the  subject  one 
which  the  state,  under  the  police  power, 
may  regulate  ?  second.  If  it  is,  is  the  r^ula- 
tion  imposed  for  the  beneSt  of  Uie  public; 
t.  0.f  does  the  public  receive  the  benefit  T 
Not  indirectly,  but  directly;  for  it  may  be 
assumed  that  the  public  is  in  a  sense  bene- 
fited by  every  industry  carried  on  in  the 
state,  which  adds  to  the  sum  of  the  wealth, 
or  contributes  to  the  happiness,  ot  any  of 
its  citizens.  The  state  has  not  the  power 
to  tax  one  class  of  property  and  give  the 
proceeds  directly  to  owners  of  another  class, 
upon  the  idea  that  the  latter  contribute 
more  to  the  good  of  society.  I  submit  that 
the  state  could  not  levy  a  tax  or  appropriate 
money  out  of  the  treasury  (which  is  the 
same  thing)  for  the  benefit  of  unfortunate 
sheep  owners  who  had  lost  their  sheep  by 
ravages  of  dogs  or  disease ;  nor  for  one  any 
more  than  for  the  other.  Nor  does  the  state 
propose  to  do  so  in  this  legislation.  It  is 
attempting  to  compel  all  men  who  own  dogs 
to  pay  to  those  who  own  iheep  the  loss  sus- 
tained by  the  latter  from  some  of  the  dogs 
of  some  of  the  former.  It  visits  vicarious- 
ly a  penalty  which  some  ought  to  bear,  upon 
many  nowise  responsible  for  it,  merely  be- 
cause it  is  difficult  to  say  who  ought  right- 
fully to  bear  it.  The  real  efTect  of  the  stat- 
ute is  to  make  all  of  one  class  of  property 
holders  pay  the  losses  incurred  in  ft  private 
business  by  another  class,  because  this  loss 
has  been  occasioned  by  the  property  of  some 
of  the  first  class.  I  do  not  believe  such  legis- 
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lation  is  a  valid  exercise  of  the  police  power. 
We  all  recognize  that  sheep  husbandry  is  a 
business  of  great  value  to  the  state.  It  may 
be  admitted  that  the  ownership  of  dogs  is 
of  doubtful  value.  The  interests  of  the 
former  as  weighed  against  ihe  latter  may 
overwhelmingly  preponderate  from  an  eco- 
nomic standpoint.  Notwithstanding  alt 
which,  the  principle  of  the  law  must  be  the 
same.  It  is  unsafe  to  allow  mere  utili- 
tarianism to  bear  down  those  saf^uards  of 
the  citizens'  rights, — those  checks  imposed 
by  the  people  in  their  Constitution  against 
the  power  of  the  majority  and  in  favor  of 
the  individual;  that  which  gives,  if  any- 
thing gives,  one  man  a  right  safe  from  the 
encroachment  of  idl  other  men;  that  which 
recognizes  the  supreme  right  of  individual 
taste  and  judgment  in  the  matter  of  ac- 
quiring property  and  in  the  pursuit  of  hap- 
piness. The  legislation  here  involved  makes 
a  breach,  I  fear,  in  the  dike  of  the  people's 
liberties, — makes  one  class  of  people  con- 
tribute to  the  business  success  of  another 
class  by  the  fiat  of  government  without  any 
direct  benefit  received  by  the  former. 

Hence  I  feel  constrained  to  dissent  from 
the  opini<ni  delivered  by  the  court  In  this 
case. 

Nnnn  and  Oarroll,  JJ.,  concur  in  ihii 
dissent. 


KICNTUOKT  COtnftT  OF  APP£AIiS. 

WILLARD  NICHOLS,  Appt., 
T. 

CHESAPEAKE  A  OHIO  RAILWAY  COM- 
PANY efe  lO. 

(—  Ky.  — ,  106  8.  W.  481.) 
Removal    of    cause  —  construction  of 
Federal  statute. 

An  action  by  an  employee  against  a  rail- 
road company  for  personal  injuries,  in 
which  the  Federal  statute  requiring  the  use 


Case  Note.  —  Reliance  upon  Federal 
statute  to  defeat  a  defense  in  an  ac- 
tion othertDiee  maintainable  at  com- 
mon late,  am  a  ground  for  removal  of 
case  to  the  Federal  court. 

It  will  be  noted  that  the  Federal  statute 
relied  upon  in  Nichols  v.  Chesafeakb  & 
O.  R.  Co.  was  brought  into  the  pleadings 
by  amending  the  complaint  for  the  purpose 
of  defeating  a  defense  set  up  in  the  an- 
swer. That  distinction  will  here  be  disre- 
garded, and  all  cases  included  in  which  the 
question  of  removal  depended  upon  the 
necessity  of  construing  a  Federal  statute 
which  defeated  a  defense,  whether  such  de- 
fense was  anticipated  and  the  Federal  ques- 
tion pleaded  in  tiie  original  complaint,  or 
bv  amendment  after  answer. 
'  In  Houston  &  T.  C.  R.  Co.  t.  Texas,  177 
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of  automatic  ooupleiB  U  relied  Hpon  to  de- 
feat the  defense  of  asBumption  <^  risk,  is 
within  the  original  jurisdiction  of  the  cir- 
cuit -court  of  the  United  SUtes,  although 
the  petition  states  a  good  cause  of  action 
independently  of  the  statute,  and  the  ac- 
tion, if  brought  in  a  state  court,  may  be 
removed  to  the  Federal  court  under  the 
act  of  Congress  proTiding  that  any  suit  of 
a  ciTil  nature  arising  under  the  laws  of  the 
United  States,  of  whid)  the  circuit  courts 
of  the  United  States  are  given  wiginal 
jurisdiction,  which  shall  be  nraugfat  in  the 
state  court,  may  be  removed  to  the  Fed- 
eral court. 

(November  22,  1907.) 

APPEAL  by  plainti£F  from  a  judgment  of 
the  Circuit  Court  for  Oreenup  Coimty 


Nov, 

granting  a  petition  for  a  removal  of  an  ac- 
tion brought  to  recover  damages  for  per^ 
sonal  injuries  which  were  allied  to  have 
been  caused  by  defendant's  negligence,  from 
the  state  to  the  Federal  court.  AiGrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Allen  T*.  Cole,  J.  M.  Colllna,. 
and  A.  B.  Cole  for  appellant. 

Messrs.  W.  H.  Wadsworth  and  Wortta- 
tngfton  ft  Cochran  for  appellees. 

Barker,  J.,  delivered  the  opinion  of  the 

court: 

The  appellant,  Wilhird  Nichols,  instituted 
this  action  in  the  Greenup  circuit  court 
against  the  Chesapeake  &.  Ohio  Railway  Com- 
pany and  Phillip  Cook  to  recover  damages 
of  titnn  for  an  accident  by  which  be  was 
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U.  S.  66,  44  L.  ed.  673,  20  Sup.  Ct.  Rep. 
546,  where  the  right  of  removal  upon  the 
defendant's  application  was  denied,  it  ap- 
peared that  the  defendant  railroad  com- 
pany answered  the  plaintiff's  petition  by 
alleging  the  payment  in  treasury  warrants 
of  certain  bonds  upon  which  the  action 
was  brought;  and  tix  plaintiff,  in  reply, 
set  up  the  invalidity  of  the  treasury  war- 
rants, because  issued  in  violation  of  the 
Federal  Constitution.  It  was  held  that  to 
warrant  removal  the  necessity  therefor 
must  appear  in  the  plaintiff's  own  state- 
ment of  his  claim,  and  that,  when  a  defense 
had  been  interposed,  the  reply  to  which 
brought  out  matters  of  a  Federal  nature, 
those  matters,  thus  brought  out  by  the 
plaintiff,  did  not  form  a  part  of  his  cause 
of  action  ao  as  to  allow  of  itn  removal. 

The  decision  in  Fergus  Palls  v.  Fergus 
Falls  Water  Co.  19  C.  C.  A.  212,  36  U.  S. 
App.  480,  72  Fed.  873,  is  upon  the  same 
principle,  although  there  the  action  origi- 
nated in  the  Federal  court,  and  the  plain- 
tiff sought  to  sustain  its  jurisdiction  by 
contending  that  tiiere  was  a  question  in 
the  case  arising  under  the  Constitution. 
The  action  was  on  a  contract,  and  the 
plaintiff  sought  in  its  complaint  to  inject 
a  Federal  question  into  the  case  by  sug- 
gesting that  the  defendant  city  would  in- 
terpose as  a  defense  a  resolution  of  its  com- 
mon council,  and  that  this  resolution  im- 
paired the  obligation  of  the  contract  and 
was  therefore  in  contravention  of  the  Con- 
stitution of  the  United  States.  The  court, 
in  disposing  of  this  contention,  says:  "It. 
is  apparent  that  the  only  use  the  plaintiff 
proposes  to  make  of  the  Constitution  is  as 
a  barrier  to  a  defense  which  the  plaintiff 
suggests  the  defendant  may  set  up.  The 
appeal  to  the  Constitution  is  made,  not  to 
support  the  plaintiff's  cause  of  action,  but 
by  way  of  replication  to  an  anticipated  de- 
fense.'* 

The  apparent  conflict  between  these  two 
cases  and  the  Nichols  Case  is.  perhaps, 
worth  some  consideration.  Although  in  the 
latter  case  the  Federal  question  was  first 
introduced  as  an  amendment  to  the  com- 

flaint.  it  would  seem  that  the  plaintiff's 
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ri{^t  under  the  Federal  statute  in  questitm 
was  considered  by  the  Kentucky  court  a 
part  of  his  cause  of  action;  not,  indeed,  an 
integral  part,  because  questions  of  com- 
mon law  were  presented  independently  of 
the  provision  of  the  Federal  statute.  'The 
removal  then  was  allowed,  not  because  it 
was  a  strictly  necessary  part  of  the  plain- 
tiff's cause  of  action,  but  because  the  plain- 
tiff had  a  right  which  turned  upon  a  proper 
construction  of  the  Federal  statute.  The 
investigation  of  the  question  in  hand  has 
led  to  the  examinaticm  of  a  line  of  cases 
presenting  a  very  similar  question,  t:is., 
the  right  of  removal  where  the  defense  it- 
self as  a  whole  or  in  part  depends  upon  the 
Federal  Cwistitution  or  a  Federal  statute. 
It  seems  that,  prior  to  the  act  of  1887,  re- 
moval was  permitted  under  such  circum- 
stances. At  the  present  time,  however,  the 
generally  accepted  rule  denies  the  right  to 
removal  unless  there  is  a  Federal  question 
presented  in  the  complainant's  statement 
of  his  cause  of  action.  The  two  cases  above 
cited  were  apparently  decided  upon  this 
same  theory  evidenoed  by  these  reasons  for 
denying  removal:  In  the  Houston  A  T. 
C.  R.  Co.  Case  "nothing  upon  the  face  of 
this  petition  showed  any  fact  upon  which 
Federal  jurisdiction  could  he  based;"  and 
in  the  Fergus  Falls  Case  "the  appeal  to  the 
Constitution  is  made,  not  to  support  the 
plaintiff's  cause  of  action,  but  by  way  of 
replication  to  an  anticipated  defense."  In 
both  instances  authorities  are  dted  in  rap- 
port of  the  holding,  which  dei^  removal 
where  the  defense  is  based  on  a  Federal 
question. 

It  is  submitted  that  the  two  cases  under 
consideration  present  a  somewhat  different 
question  in  so  far  as  they  involve  the  ques- 
tion of  such  rights  of  a  plaintiff  as  grow 
out  of  hia  cause  of  action ;  and,  even  though 
the  Federal  question  is  introduced  only  to 
anticipate  a  defense,  it  wonld  seem  to  be  a 
very  close  question,  if  a  right,  the  benefit  of 
which   is   BO  closely  connected  with  the 

{ilaintiff's  cause  of  action,  is  not  suffioient- 
y  a  part  thereof  to  present  a  ground  for 
removal. 
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thrown  nndsr  om  of  the  can  of  the  railroad 
company  and  received  injuries  by  which  he 
Ifwt  one  of  bis  1^ ;  all  of  which  he  alleges 
was  eansed  by  the  gross  negligence  of  the 
railroad  corporation  and  Phillip  Cook,  who 
was  the  engineer  in  charge  of  the  train  under 
which  appellant  felL  We  will  not  set  forth 
the  allegations  of  the  petition  with  more 
particularity,  it  being  auflScient  for  onr 
purposes  to  say  that  it  states  a  cause  of  ac- 
tion for  damages  for  the  injuries  alleged  to 
have  been  received.  The  answer  of  the  ap- 
pellees placed  in  Issue  the  material  alb^- 
ticHis  of  the  petition  by  the  first  paragraph. 
In  the  second  it  was  pleaded  as  follows: 
"The  defendants,  further  answering,  state 
that  at  the  time  of  the  injuries,  and  a  long 
time  before,  tiie  plaintiff,  Willard  Nichols, 
had  been  in  the  employment  of  the  Chesa- 
peake ft  Ohio  Bailway  Company  as  switch- 
man; that  tihe  apparatus  used  by  him  on 
the  •occasion  of  hie  injury  was  such  as  he 
was  entirely  familiar  with,  and  that  the 
mode  used  fay  him  in  uncoupling  the  car  on 
tlM  occasion  stated  was  one  with  which  he 
was  also  familiar;  that  the  defects  in  the  ap- 
paratus, if  ai^,  and  the  danger  from  acci- 
dent and  injury,  were  open  and  obvious,  and 
known  to  the  ^aintiff  before  and  at  the  time 
of  his  injury.  Defendants  state  that  as  and 
for  a  part  of  the  term  of  his  employment 
plaintiff  assumed  the  risks  of  injury  from 
such  defects  and  dangers.  Wherefore,"  etc. 
The  third  paragraph  pleaded  contributory 
n^lfgence  on  the  part  of  the  plaintiff.  The 
issues  were  made  up  on  these  pleas  by  reply. 

Afterwards,  by  permissiim  of  the  court, 
appelluit  amended  his  petition,  among  other 
things, as  follows:  "He  furtlier  states:  That, 
ax  Ibrch  2, 1893,  the  Congress  of  the  United 
States  passed  a  law  [27  Stat,  at  L.  531. 
chap.  106.  U.  8.  Comp.  SUt.  1001,  p.  3174] 
entitled  'An  Act  to  Promote  the  Safety  of 
Employees  and  Travelers  upon  Railroads  by 
Compelling  Common  Carriers  Engaged  in 
Interstate  Commerce  to  Equip  Their  Cars 
with  Automatic  Couplers  and  Continuous 
Brakes  and  Their  Locomotives  with  Driving 
Wheel  Brakes,  and  for  Other  Purposes.' 
That  the  2d  section  of  said  act  is  as  fol- 
lows: 'That,  on  or  after  the  Ist  day  of  Jan- 
u«y,  1898,  it  shall  be  unlawful  for  any  such 
common  carrier  to  haul,  or  permit  to  be 
hauled  or  used,  on  its  line,  any  car  used  in 
moving  interstate  traffic  not  equipped  with 
couplers  coupling  automatically  by  impact, 
and  which  can  be  uncoupled  without  the  ne- 
eessiiy  of  men  goinf;  between  the  ends  of  tlie 
euB.*  That  the  8th  section  of  said  act  is  as 
follows:  That  any  employee  of  such  common 
carrier  who  may  be  injured  by  any  locomo- 
tive ear  or  train  in  use  contrary  to  the  pro- 
vision of  this  act  shall  not  be  deemed  thereby 
to  hare  assumed  the  risk  thereby  occasioned, 
17  L.RJl.(N.S.) 


althou^  continuing  in  the  employment  of 
such  carrier  after  the  unlawful  use  of  such 
locomotive  car  or  train  had  been  brought  to 
his  knowledge.'  On  March  2,  1903,  the  said 
Congress  passed  an  act  in  amendment  of  said 
act  of  1893,  which  took  effect  September  1, 
1003,  and  whidi  provided,  among  other 
things,  l^t  the  purpose  and  requirement  of 
the  former  act  shall  apply  in  all  cases, 
whetiier  or  not  the  oonplers  brought  to- 
gether are  of  the  same  kind,  make,  or  type, 
and  shall  be  held  to  apply  to  all  trains,  lo- 
comoUves,  tenders,  cars,  and  similar  ve- 
hides  used  oa  any  railroad  engaged  in  in- 
terstate oonunerce.  Defendant  was  at  all 
times  herein  mentioned  a  common  carrier 
of  passengen  and  freight  for  hire,  carrying 
on  interstate  traffic  in  and  through  the  states 
of  Virginia,  West  Virginia,  and  Kentucky. 
It  was  defendant* a  duty  to  furnish  plaintiff 
with  suitable  cars,  machinery,  uid  ap- 
pliances upon  and  1^  means  of  which 
such  «npIoyee  might  safely  discharge  his 
dntiea  by  use  of  ordinary  care  and  pru- 
dence. He  states  that  Uie  coupling  de- 
vice upon  the  car  from  which  he  lifted  the 
pin  and  the  car  to  which  the  lever  was  at- 
tached were  not  effectually  interchangeable. 
Both  of  said  cars  were  regularly  used  by  de- 
fendant and  its  agents  and  servants  in  mov- 
ing- interstate  commerce,  and,  at  the  time 
and  place  of  said  injury  to  plaintiff,  the 
same  had  stopped  temporarily  in  making 
their  trips  between  two  points  in  different 
states.  On  the  date  of  said  injury  defendant 
and  its  agents  and  servants,  including  the 
defendant  Phillip  Cook,  disregarding  their 
du^,  n^ligently  and  carelessly  placed  in 
the  train  on  which  plaintiff  was  engaged  to 
perform  services  as  such  brakeman  said  cars 
having  unsdcuive,  unsafe,  and  defective  coup- 
ling devices,  in  this:  That  the  couplers  on 
each  of  said  cars  would  not  either  couple 
or  uncouple  with  each  other  automatically 
by  impact,  so  as  to  render  it  unnecessary  for 
plaintiff  to  go  between  said  cars  to  couple 
and  uncouple,  contrary  to  the  common  law 
and  to  the  statute  of  the  United  States 
Congress  in  such  cases  made  and  provided ;  all 
of  which  facts  were  known,  or  by  the  use  of 
ordinary  care  and  prudence  might  liave  been 
been  known,  to  defendant  and  its  agents  and 
servants  in  time  to  have  prevented  said  in- 
jury, and  were  then  unknown  to  plaintiff. 
In  mder  to  uncouple  said  cant  as  aforenaid. 
it  was  necessary  for  him  to  go  between  said 
cars  to  discharge  his  duty,  and  in  so  doing 
he  was,  by  virtue  of  said  act  of  Congress, 
relieved  of  any  assumption  of  risk  connected 
with  the  discharge  of  said  duty.  PlaintifT 
states  that  by  reason  of  the  gross  negligence 
and  carelessness  of  defendant  and  its  agents 
and  8er\-ant«  in  failing  to  comply  with  said 
act  of  Congress,  whereby  he  was  compelled 

Digitized  by 


864 


KENTUCKY  COURT  OF  APPEAIA 


to  and  did  go  in  between  said  ears  to  dis- 
char^  his  duty  In  and  about  the  uncoupling 
of  said  cars,  he  was  precipitated  violently  to 
and  upon  the  track  of  said  railroad,  one  of 
defendant's  cars  passing  over  his  right  leg, 
then  and  there  breaking,  crushing,  and  man- 
gling it  to  such  an  extent  as  to  render  its 
amputation  necessary  to  save  his  life,  which 
was  done.  Plaintiff  has  suffered  and  still 
suffers  great  pain  and  is  permanently  dis- 
abled 1^  reason  of  said  injury." 

Afterwards,  within  the  time  allowed  by 
lav,  the  appellee  Chesapeake  &  Ohio  Railway 
Company  filed  a  petition  'for  the  removal  of 
the  case  to  the  United  States  circuit  court 
and  executed  tiie  bond  as  required  law. 
The  question  of  removal  lu^nng  been  sub- 
mitted to  the  court,  the  bond  was  approved 
and  the  case  removed  to  the  circuit  court 
of  the  United  States;  and  this  judgment  the 
appellant,  Nichols,  seeks  to  reverse  on  this 
appeal.  It  will  be  seen  that,  by  the  amended 
petition,  the  plaintiff  pleaded  a  Federal  stat- 
ute and  certain  facta  in  regard  to  his  injury, 
which,  if  true,  would  relieve  him  of  the  as- 
sumption  of  risk  which,  at  common  law,  he 
would  otherwise  have  been  required  to  take. 
His  cause  of  action,  therefore,  rests,  in  part, 
at  least,  upon  the  construction  of  a  statute 
of  the  United  States.  The  question,  then, 
recurs:  Was  the  court  authorized,  under 
this  condition  of  affairs,  to  transfer  tlie  case 
from  the  state  to  the  Federal  court  on  the 
ground  that  the  suit  arose  under  a  law  of 
the  United  States! 

By  the  act  of  CraigresB  rcdUiting  to  the  ju- 
risdiction of  circuit  courts  and  the  removal 
of  causes,  passed  August  13,  I88S  (1  U.  S. 
Rev.  Stat.  Snpp.  611,  U.  S.  Comp.  Stat. 
1901,  p.  003),  it  is  provided  that  circuit 
courts  of  the  United  States  "slinll  have  orig- 
inal cognizance,  concurrent  with  the  courts 
of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of 
$2,000,  and  arising  under  the  Constitution 
or  laws  of  the  United  States.  .  .  ."  By 
S  2  of  the  act  in  question  it  is  provided  that 
"any  suit  of  a  civil  nature,  at  law  or  in 
equity,  arising  under  the  Constitution  or 
laws  of  the  United  States,  or  treaties  made, 
or  which  shall  be  made,  under  their  author- 
ity, of  which  the  circuit  courts  of  the 
United  Statefi  are  given  original  jurisdiction 
by  the  preceding  section,  which  may  now  be 
pending,  or  which  mi^  hereafter  be  brou^t 
in  any  state  court,  may  be  removed  by  the 
defei^nt  or  defendants  therein  to  the  cir- 
cuit courts  of  the  United  States  for  the 
proper  district."  It  will  thus  be  8e«l  that, 
wheraver  the  circuit  courts  of  the  United 
States  have  original  Jurisdiction  of  the  sub- 
ject-matter of  the  oontroversy,  the  defend- 
I7L.R.A.(K.S.) 


ants  may  remove  the  same  from  the  state 
to  the  Federal  court;  the  right  to  remove 
being  made  to  turn  upon  the  question  of 
original  jurisdiction.  It  will  also  be  ob- 
served that  the  original  jurisdiction  in  the 
Federal  courts  is  not  required  to  be  exclu- 
sive, but  concurrent;  and,  where  the  Jnris- 
dictiim  is  ori^nal,  although  concurrent,  the 
right  of  removal  exists.  The  first  question 
for  adjudication,  then,  is  whether  this  ease 
was  one  which  might  have  been  instituted  or- 
iginally in  the  United  States  circuit  court. 
If  so,  then  it  rould  be  removed;  if  not,  the 
petition  for  remove  should  have  boen  over- 
ruled. 

It  is  insisted  for  the  appellant  that  his 
cause  of  action,  as  alleged,  does  not  rest 
alone  upon  the  Federal  statute,  but  that  hi> 
petition  states,  independently  of  the  statute, 
a  good  cause  of  action  fOT  damages,  and  thia 
is  true;  but  the  deduction  which  be  seeks 
to  draw  frc»n  tills  oondiUon  of  the  pteaduip 
is  not  sound.  The  very  question  we  have 
here  arose  In  the  oaae  of  (^bom  t.  Bank  of 
United  States,  9  Wheat.  738,  «  L.  ad.  204. 
wherein  it  was  oontended,  among  other 
things,  that  .Congress  could  not  confer  orig- 
inal jurisdiction  on  the  dreait  eourte  of  the 
Union  to  try  the  questions  of  law  arising 
out  of  the  charter  of  the  bank,  which  was  an 
act  of  Congress;  it  being  urged  that  audi 
cases  must  first  be  tried  out  in  Uie  state 
courts,  and  taken  to  the  Federal  court  on  ap- 
peal. This  position  was  held  unsound,  mnd 
ooncernii^  it  Chief  Justice  Marshall  said: 
"We  perceive,  Qien,  no  ground  on  which  the 
proposition  can  be  maintained  tiiat  Congress 
is  incapable  of  giving  the  circuit  courts  or- 
iginal jurisdiction  in  any  ease  to  whidi  the 
appellate  jurisdiction  extends.  We  aak,  thm, 
if  it  can  be  sufficient  to  exdude  this  juris- 
diction that  the  ease  involves  questions  de- 
pending on  general  principles?  A  cause  may 
depend  on  several  questions  of  faet  ai^ 
law.  Some  Of  these  may  depeid  tm  the  oon- 
struction  of  a  law  of  the  United  States;  oth- 
ers on  principles  unconnected  with  that  law. 
If  it  be  a  sufficient  foundation  for  jurisdic- 
tiim  that  the  title  or  right  set  up  by  the 
party  may  be  defeated  by  one  constraotion 
of  tiie  Constitution  or  law  of  the  United 
States,  and  sustained  hy  tiM  oppoalte  con- 
struction, provided  the  facts  necessary  to 
support  the  action  be  made  out,  then  all  the 
other  questions  must  be  decided  as  incidental 
to  this,  which  gives  that  jurisdiction.  Those 
otiier  questions  cannot  urest  the  proceed- 
ings. Under  tiiis  etHtstructkm,  the  judicial 
power  of  the  Union  extends  effectiv^y  and 
beneficially  to  that  moat  important  eteas  of 
cases  which  depend  on  the  Character  of  the 
cause.  On  the  opposite  eonstructimi,  the 
judicial  power  ne\'pr  can  be  extended  to  a 
whole  case,  as  expressed  by  the  Constitution, 
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bat  to  those  parts  of  cases  only  which  pre- 
sent the  particular  question  involving  the 
oonstructton  of  the  Constitution  or  the  law. 
We  say  it  never  can  be  extended  to  the  whole 
case,  because,  if  the  circumstance  that  other 
points  are  involved  in  it  AaM  disable  Con- 
gress from  authorizing  the  courts  of  the 
Union  to  take  jurisdiction  of  the  orig- 
inal cause,  it  equally  disables  Congress 
from  authorizing  those  courts  to  take  juris- 
diction of  the  whole  cause  on  an  appeal,  and 
thus  will  be  restricted  to  a  single  question  in 
that  cause;  and  words  obviously  intended  to 
secure  to  those  who  claim  rights  under  the 
Constitution,  laws,  or  treaties  of  the  United 
States  a  trial  in  the  Federal  courts  will  be 
restricted  to  the  insecure  remedy  of  an  ap< 
peal  upon  an  insulated  point,  after  it  has 
received  that  shape  which  may  be  given  to 
it  by  another  tribunal  Into  which  he  is  forced 
against  his  will.  We  think,  then,  that,  when 
a  question  to  which  the  judicial  power  of  the 
Union  is  extended  by  the  Constitution  forms 
an  ingredient  of  the  original  cause,  it  is  in 
the  power  of  Congress  to  ^ve  the  circuit 
courts  jurisdiction  of  that  cause,  although 
other  questions  of  fact  or  of  law  may  be  in- 
volved  in  it" 

The  foregoing  case  did  not  involve  the 
question  of  the  right  of  removal, — only  the 
question  of  the  right  in  Congress  to  eonf» 
original  Jurisdiction  <ai  Uie  circuit  courts 
of  the  United  States;  and  it  was  there  set- 
tled, once  for  all,  that  wherever  a  question 
did  or  might  turn  upon  the  constructicm  of 
a  statute  of  the  United  States,  it  was  a  case 
arising  under  the  laws  of  the  United  States 
within  the  meaning  of  the  Federal  Consti- 
tution, whidi  provides  that  "the  judicial 
power  shall  extend  to  all  eases  in  law  and 
equity,  arising  under  this  ConstituUon,  the 
laws  of  the  United  States.  .  .  Section 
2,  art.  3.  In  the  case  of  Starin  v.  New  York, 
115  U.  S.  248,  20  L.  ed.  388.  6  Sup.  Ct.  Rep. 
S8,  it  is  said:  "The  character  of  a  case  is 
determined  by  the  questions  involved.  Os- 
bom  V.  Bank  of  United  States,  0  Wheat.  738, 
824,  6  L.  ed.  204,  224.  If  from  the  questions 
it  appears  that  some  title,  right,  privilege, 
or  immunity,  on  which  the  recovery  depends, 
will  be  defeated  by  tme  construction  of  the 
Constitution  or  a  law  of  the  United  States, 
or  sustained  by  the  opposite  construction, 
the  case  will  be  one  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  with- 
in the  meaning  of  that  term  as  used  in  the 
act  of  187S;  otherwise  not.  Such  is  the 
effect  of  the  decisions  on  this  subject.  Co- 
hen V.  Virginia,  «  Wheat  264,  379,  5  L.  ed. 
267,  286;  Osborn  v.  Bank  of  United  States, 
supra;  Nashville  v.  Cooper,  S  Wall.  247,  252, 
18  L.  ed.  851,  8S2;  Little  York  Gold-Washing 
A  Water  Oo.  v.  Keyes,  96  U.  S.  199,  201. 
24  L.  ed.  656,  658;  Tennessee  v.  Davis,  100 
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U.  S.  257,  264,  25  L.  ed.  648,  6S0;  New  Or- 
leans, M.  ft  T.  B.  Co.  V.  Mississippi,  102  U. 
S.  135,  140,  26  L.  ed.  96,  98;  Ames  v.  Kansas, 
111  U.  S.  449,  462,  28  L.  ed.  482,  487,  4  Sup. 
Ct.  Rep.  437;  Kansas  P.  R.  Co.  v.  Atchison, 
T.  &  8.  F.  R.  Co.  112  U.  S.  414,  416,  28  L. 
ed.  794,  795,  5  Sup.  Ct.  Rep.  208;  Provident 
Sav.  Life  Assur.  Soc.  v.  Ford,  114  U.  S. 
,635,  641,  29  L.  ed.  261,  263,  6  Sup.  Ct  Rep. 
1104;  Pacific  Railroad  Removal  Cases,  115 
U.  8.  1,  II,  29  L.  ed.  319,  322.  5  Sup.  Ct 
Rep.  1113." 

The  case  of  Schlemmer  v.  Buffalo  R.  ft  P. 
R.  Co.  205  U.  S.  1,  51  L.  ed.  681,  27  Sup.  a. 
Rep.  407,  involved  a  question  similar  in  prin- 
ciple to  that  we  have  here.  There  Schlem- 
mer, who  was  an  employee  of  the  railroad, 
bad  been  killed  by  being  crushed  between  the 
cars  while  undertaking  to  oouple  them.  The 
railroad  was  engaged  in  interstate  traffic, 
and,  it  was  pleaded,  had  failed  to  use  the 
automatic  coupler  required  hy  the  statute 
set  up  in  the  amended  petition  in  this  case. 
Upfm  the  trial  the  state  circuit  court  gave  a 
peremptory  instruction  in  favor  of  the  rail- 
road on  the  facts,  holding  that  the  defendant 
had  been  guilty  of  omitributory  neglig^ce. 
Upon  appeal  to  the  supreme  court  of  Penn- 
sylvania that  judgment  was  affirmed.  The 
plaintiff,  then,  by  writ  of  error,  carried  tlie 
case  to  the  Supreme  Court  of  the  United 
States,  claiming  that  a  Fedend  question  was 
involved,  in  this:  That  it-was  alleged  in  the 
petition,  and  also  shown  by  the  evidence, 
that  the  railroad  company  was  engaged  in 
interstate  traffic;  that  it  had  failed  to  use 
the  automatic  coupler  required  by  the  Feder- 
al statute,  and,  therefore,  the  employee  did 
not  assume  the  risk  of  his  employment  (uid 
the  state  court  had  erred  in  awarding  a  per- 
emptory instruction;  that  the  peremptory  in- 
struction was  a  disregard  of  the  Federal  stat- 
ute, or,  at  least,  was  a  ruling  that  it  did  not 
apply  to  the  case  in  hand.  The  question  as 
presented  involved  a  nloe  distinction  between 
assumed  risk  and  contributory  negligence; 
it  being  insisted  on  one  side  that  the  state 
court  had  properly  held  that  the  plaintiff 
was  shown  to  have  been  guilty  of  contribu- 
tory negligence,  and,  this  being  true,  his  case 
failed,  without  reference  to  the  applicaticm 
of  the  Federal  statute  which  relieved  him 
from  the  common-law  assumption  of  risk  if 
the  railroad  &iled  to  use  the  automatic 
coupler  required.  We  need  not  go  into  this 
discussion  with  any  minuteness,  because  it 
is  sufficient  for  our  purposes  to  say  that  a 
majority  of  the  court  held  that  the  pleadings 
ai^  evidence  shon-ed  that  a  Federal  ques- 
tion was  presented,  and  that  the  state  court 
either  misconstrued  the  Federal  statute,  or 
ignored  it,  and  the  case  was,  therefbre,  re- 
versed. The  usefulness  of  this  case  here  is 
that  although  questions  of  geneHd>la^vweie 
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51  Vt.  440;  Coulter  v.  Lyda,  102  Mo.  App. 
401,  76  S.  W.  720;  Mahaffy  v.  Mahaffy,  su- 
pra; 15  Am.  &  Eng.  Enc.  Law,  pp.  827,  828; 
11  Am.  &  Eng.  Enc.  I«w,  2d  ed.  pp.  248, 
244. 

If  any  part  of  a  consideration  is  illegal, 
the  whole  consideration  is  void. 

Padget  T.  OOmnor.  71  Neb.  319,  98  N.  W. 
870. 

Epperson,  C,  filed  the  following  opin- 
ion: 

This  appeal  involves  the  validity  of  an 
antenuptial  contract  entered  into  December 
11,  1897,  by  and  between  Henry  Rieger,  a 
widower,  and  Mrs.  Amelia  Lawler,  a  widow. 
The  agreement  waa  acknowledged,  and  ita 
material  portions  follow:  "Whereas,  Henry 
Rieger  and  Amelia  Lawler  are  about  to 
enter  into  a  contract  of  marriage,  and 
whereas  said  Henry  Rieger  is  the  owner  of 
certain  real  estate  and  personal  property,  at 
this  date,  and  Amelia  Lawler  is  also  the 
owner  of  certain  real  estate  and  personal 
property,  at  this  date,  and  whereas,  said 
Henry  Rieger  and  Amelia  Lawler  may  at 
any  time  be  desirous  of  disposing  of  said 
real  estate  and  other  property,  devested  of 
the  curtesy,  dower,  or  other  claims  of  said 
Henry  Rieger  and  Amelia  Lawler  either  by 
deed  or  will:  Now,  therefore,  in  considera- 
tion of  said  Henry  Rieger  and  said  Amelia 
Lawler  consunnnating  and  completing  said 
contract  of  marriage,  said  Henry  Rieger  and 
Amelia  Lawler  hereby  agree  to  waive  and 
release,  and  do  waive  and  release,  and  for- 
ever quitclaim  and  renounce,  all  dower  and 
other  interest  in  and  to  said  real  estate  and 
personal  property  that  said  Henry  Rieger 
and  Amelia  Lawler  may  now  have  or  here- 
after acquire  by  any  means  whatsoever. 
The  intention  being  hereby  to  leave  the 
absolute  disposal  of  said  real  estate  and 
other  property  now  owned  or  hereafter  ac- 
quired by  either  of  them,  unless  taken  in 
their  joint  names,  so  that,  at  the  death  of 
said  Henry  Rieger  and  Amelia  Lawler,  all 
of  the  property  of  said  Henry  Rieger  and 
Amelia  Lawler,  real,  personal,  and  mixed, 
shall  descend  to  his  or  hor  lawful  heirs  re- 
leased and  devested  of  all  claims  of  dower, 
curtesy,  or  other  intpreat  that  said  Henry 
Rieger  and  Amelia  Lawler  might  have  as 
widow  or  widower  under  the  laws  of  the 
state  of  Nebraska.  And,  in  consideration 
of  the  consummation  of  said  marriage,  said 
Henry  Rieger  and  Amelia  lawler  hereby 
releases,  cancels,  and  waives  all  claims  to 
all  property  of  said  Henry  Rieger  and  Amel- 
ia Lawler  to  which  they  might  be  entitled 
aa  wife  or  widow,  husband  or  widower. 
Any  money  transactions  between  the  said 
parties  may  be  represented  by  notes  which, 
if  not  sooner  paid,  shall  be  a  Uen  on  their 
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respective  properties  after  death,  and  noth- 
ing in  the  above  shall  be  construed  to  af- 
fect the  right  of  either  party  to  make  a  will 
disposing  of  their  various  properties  con- 
trary to  this  agreement,  if  either  of  them 
should  so  desire."  Each  party  was  the  own- 
er of  real  and  personal  property  when  the 
above  contract  waa  made,  and  each  then  had 
children  living,  the  issue  of  a  former  mar- 
riage. The  parties  were  married  three 
months  after  the  execution  of  the  agree- 
ment, and  lived  together  as  husband  and 
wife  until  the  death  of  Henry  Rieger  on 
February  7,  1905.  No  children  were  born 
of  their  marriage.  Henry  Rieger  left  per- 
sonal property  worth  $17,560.13.  and  sis 
lots  in  Falls  City,  Nebraska,  valued  at  $3,- 
500,  two  of  which  were  occupied  by  deceased 
and  his  wife  as  a  homestead.  During  the 
settlement  of  his  estate  in  the  probate  court, 
his  widow  made  application,  in  pursuance 
of  the  statute,  for  an  allowance  for  her  sup- 
port and  maintenance.  The  heirs  objected 
on  the  ground  that  the  antenuptial  contract 
was  a  bar  to  the  allowance  claimed  by  Mrs. 
Rieger.  The  probate  adjudged  the  agree- 
ment void,  and  ordered  payment  of  the  al- 
lowance as  prayed.  The  district  court,  on 
appeal,  affirmed  the  order  of  the  probate 
court,  and  the  heirs  bring  the  case  here  for 
review. 

The  vridow  (appellee)  contends  that  the 
order  allowing  support  from  her  husband's 
estate  is  not  appealable,  citing  James 
O'Neill,  70  Neb.  132,  97  N.  W.  22.  This  case 
does  not  support  appellee's  contention  that 
an  order  allowing  a  widow  an  allowance  is 
not  subject  to  review.  It  waa  there  held 
that  an  appeal  would  not  lie  from  the  dis- 
trict court  to  the  supreme  court  in  such 
matters;  the  proper  remedy  being  a  writ  of 
error,  which  was  not  issued  in  that  case. 
The  O'Neill  Case  did  not  declare  the  law 
to  be  that  an  order  allowing  the  widow  sup- 
port from  her  husband's  estate  was  not 
subject  to  review  in  any  manner.  We  have 
not  heretofore  determined  the  question 
whether  an  order  granting  a  widow  an  al- 
lowance is  subject  to  review  in  the  appellate 
courts.  We  are  not  now  dealing  with  a 
mere  temporary  or  interlocutory  order. 
The  court  below  granted  the  application  of 
the  widow,  set  aside  the  antenuptial  con- 
tract, and  allowed  the  full  sum  prayed  for 
in  her  petition.  This  much  of  the  estate  of 
the  deceased  was  distributed.  We  think 
such  an  order  is  a  final  order,  and  is  appeal- 
able by  virtue  of  §  42,  art.  1,  chap.  20, 
Comp.  Stat.  1907,  which  provides:  "In  all 
matters  of  probate  jurisdiction,  appeals 
shall  be  allowed  from  any  final  order,  judg- 
ment, or  decree  of  the  county  court  to  the 
district  court  by  any  person  against  whom 
any  luch  order,  judgmeDt^  or  deoree  nay 
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be  made,  or  who  may  be  aflfeeted  thereby." 
The  general  rule  seeioB  to  be  that  an  appeal 
liea  from  the  judgment  of  the  probate  court 
granting  or  refusing  an  allowance  to  the 
widow  out  of  the  estate  of  her  deceased  hus- 
band. 18  Cyc.  Law  A.  Proc.  p.  402,  note  86; 
Dame,  Probate  &  AdminiBtration,  g  425,  p. 
685.  See  also  Forwood  v.  Forwood,  86  Ky. 
114,  5  8.  W.  361.  Appellee  contends  that 
the  agreement  ia  void  and  not  a  bar  to  dow- 
er, and,  being  void  for  this  reason,  is  void  in 
toio,  and  does  not  affect  the  widow's  right 
to  support  during  the  settlement  of  the  es- 
tate. If  the  agreement  in  judgment  here 
does  not  bar  dower,  it  follows,  as  we  view 
it,  that  it  does  not  intercept  tbe  widow's 
allowance,  and  we  shall  therefore  examine 
tbe  question  whether  the  agreement  is  sutli- 
cient  to  bar  dower  of  the  appellee  in  the 
lands  of  her  deceased  husband.  At  common 
law  the  right  of  dower  could  not  be  waived 
or  lost  by  an  antenuptial  agreement.  Gib- 
son V.  Gibson,  16  Mass.  106,  8  Am.  Dec.  94; 
Hastings  v.  Dickinson,  7  Mass.  153,  5  Am. 
Dec  34;  BlackmoD  v.  BlackmoQ,  16  Ala. 
633 ;  Gould  v.  Womack,  2  Ala.  83 ;  Logan  v. 
Phillips,  18  Mo.  22.  Two  reasons  were 
assigned  by  the  courts  to  support  the 
common-law  rule:  (1)  The  settlement  be- 
ing executed  before  marriage,  the  demand 
of  dower  had  no  existence,  and  no  right  can 
be  barred  before  it  accrues.  (2)  No  right 
or  title  to  freehold  estate  can  be  barred  by 
a  collateral  satisfaction.  14  Cyc  Law  & 
Proc.  p.  939. 

The  antenuptial  agreement  being  insuffi- 
cient at  common  law  to  bar  dower,  the  next 
inquiry  is  as  to  its  validity  under  the  follow- 
ing proviaiona  of  our  decedent  statute  (chap. 
23,  Comp.  Stat.  1885,  p.  286)  in  force  at  tbe 
time  the  agreement  herein  was  made: 

"Sec.  12.  A  married  woman  residing  with- 
in this  state  may  bar  her  right  of  dower  in 
any  estate  cotnveyed  by  her  husband,  or  by 
his  guardian  if  he  be  a  minor,  by  joining  in 
ft  deed  of  conveyance,  and  acknowledging 
the  same  as  prescribed  by  law,  or  by  joining 
with  her  husband  in  a  subsequent  deed 
acknowledged  in  like  manner. 

"Sec  13.  A  woman  may  also  be  barred  of 
her  dower  in  all  tbe  lands  of  her  husband 
by  jointure  settled  on  her,  with  her  assent, 
before  the  marriage,  provided  such  jointure 
consists  of  a  freehold  estate  in  lands  for  the 
life  of  tbe  wife  at  least,  to  take  effect,  in 
possession  or  profit,  immediately  on  the 
death  of  her  husband. 

"See.  14.  Such  assent  shall  be  expressed, 
if  the  woman  be  of  full  age,  by  her  becom- 
ing a  party  to  the  conveyance  by  which  it  is 
settled,  and,  if  she  be  under  age,  by  her  join- 
ing with  her  father  or  guardian  in  such  con- 
Teyance. 

"Sec.  16.  Any  pecuniary  provision  that* 


shall  be  made  for  the  benefit  of  an  intended 
wife,  and  in  lieu  of  dower,  shall,  if  assented 
to  as  provided  in  the  preceding  section,  bar 
her  right  of  dower  in  all  the  lands  of  her 
husband. 

"Sec.  16.  If  any  such  jointure  or  pecuniary 
provision  be  made  before  marriage,  and 
without  the  assent  of  the  intended  wife,  or 
if  it  be  made  after  marriage,  she  shall  make 
her  election  before  the  death  of  her  husband, 
whether  she  shall  take  such  jointure  or  pe- 
cuniary provision,  or  be  endowed  of  the 
lands  of  her  husband;  but  she  shall  not  be 
entitled  to  both. 

"Sec.  17.  If  any  lands  be  devised  to  a 
woman,  or  other  provisions  be  made  for  her 
in  the  will  of  her  husband,  she  shall  make 
her  election  whether  she  shall  take  the  lands 
so  devised  or  the  provision  so  made,  or 
whether  she  will  be  endowed  of  the  lands  of 
her  husband;  but  she  shall  not  be  entitled 
to  both,  unless  it  plainly  appears  by  the 
will  to  have  been  so  intended  by  tbe  tes- 
tator. 

"Sec.  18.  When  a  widow  shall  be  entitled 
to  an  election  under  either  of  the  two  pre^ 
ceding  sections,  she  shall  be  deemed  to  have 
elected  to  take  jointure,  devise,  or  other  pro- 
vision, unless  within  one  year  after  the 
death  of  her  husband  she  ahall  commence 
proceedings  for  the  assignment  or  recovery 
of  her  dower." 

The  agreement  before  us  does  not  fall 
within  the  provisions  of  our  statute.  No 
jointure  was  settled  upon  the  wife.  She  re- 
ceived no  freehold  estate  in  the  lands  of  her 
intended  husband  by  virtue  of  tbe  antenup- 
tial contract.  The  agreement  was  not  in- 
tended to  operate  as  a  legal  jointure,  and, 
under  the  statute,  she  was  not  barred  of  her 
dower.  If  the  statutory  method  of  barring 
dower  is  exclusive,  the  antenuptial  contract 
herein  is  void.  Fellers  v.  Fellers,  54  Neb. 
694,  74  N.  W.  1077.  We  are  of  the  opinion, 
however,  that  the  true  rule  is  that  such 
agreements  are  regulated  by  statute,  and 
are  void  unless  executed  in  accordance  with 
the  written  law,  except  in  equity,  or,  as 
stated  by  this  court  in  Fellers  v.  Fellers,  "in 
the  absence  of  any  contravening  equitable 
considerations."  We  think  the  law  is  that 
provision  of  a  statute  that  jointure  is  a  bar 
to  dower  does  not  ordinarily  deprive  an  in- 
tended wife  of  the  power  to  bar  her  dower 
by  any  other  form  of  antenuptial  contract. 
Earth  v.  Lines,  118  111.  374,  59  Am.  Rep.  374, 
7  N.  B.  679;  McGee  v.  AfcGee,  91  111.  548; 
Naill  v.  Maurer,  25  Md.  532;  Logan  v.  Phil- 
lips, supra;  Gelzer  v.  Gelzer,  Bail.  Fq.  387, 
23  Am.  Dec.  180;  Desnoyer  v.  Jordan,  27 
Minn.  295,  7  N.  W.  140;  Stilley  v.  Folger, 
14  Ohio,  610;  14  Cyc  Law  ft  Proc.  p.  940, 
note  20. 

The  supreme  court  of  niinois^-jn  Barth 
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UneB,  supra,  held :  "An  antenuptial 
agreement  entered  into  b;  parties  of  mature 
years,  with  a  full  understanding  «f  its 
meaning,  whereby  each  party  released  and 
waived  his  or  her  right  of  dower  in  the 
lancte  and  estate  of  the  other,  and  it  was 
provided  that  each  should  retain  his  or  her 
separate  property  then  had  or  afterwards 
acquired,  free  from  any  and  all  claims  of 
the  other  growing  out  of  the  marriage  re- 
lation: Held,  that  such  agreement  operated 
as  a  bar  to  the  claim  of  dower  by  the  wife 
in  the  husband's  lands,  resting  upon  the 
consideration  of  his  release  of  his  legal 
rights  in  her  separate  estate."  Magruder, 
J.,  further  said  in  the  opinion  in  that  case: 
"The  provision  of  our  statute  that,  when  a 
conveyance  is  made  to  or  in  trust  for  an 
intended  wife,  for  the  purpose  of  creating  a 
jointure  in  her  favor,  with  her  assent,  to 
be  taken  in  Heu  of  dower,  such  jointure 
shall  bar  any  claim  for  dower  by  her  in  the 
lands  of  her  husband  (Kurd's  Rev.  Stat. 
1885,  chap.  41,  §  7),  'cannot  be  said  to  de- 
prive her  of  the  power  to  bar  her  right  to 
dower  by  any  other  form  of  antenuptial 
contract.  .  .  .  This,  however,  is  not 
the  case  of  a  settlement  or  jointure,  hut  of 
a  contract.' "  In  Naill  v,  Maurer,  supra,  it 
appears  that  a  husband  and  wife  agreed 
before  marriage  that  neither  would  claim 
during  their  marriage  or  after  the  death  of 
the  other  any  interest  whatever  in  the  prop- 
erty or  estate  of  the  other.  After  the  death 
of  the  husband  the  wife  claimed  dower,  and 
the  court  held  "that  the  legal  operation  of 
the  contract  ia  not  affected  by  art.  93,  § 
289,  of  the  Code;  that  is  a  simple  statutory 
declaration  that  a  settlement  of  property 
by  jointure  or  otherwise  on  a  woman  by 
her  husband  before  marriage  shall  bar  her 
of  dower  in  his  lands.  That  this  is  not  a 
case  of  a  settlement  or  jointure,  but  of  a 
contract  between  competent  parties,  ex- 
ecuted in  good  faith,  and  upon  a  good  con- 
sideration by  which  the  wife  has  expressly 
relinquished  all  right  to  claim  any  estate  or 
interest  in  the  property  of  her  deceased 
husband."  The  court,  in  the  opinion  in  the 
case  last  cited,  said,  with  reference  to  the 
jointure  statute  of  that  state:  "That  is  a 
simple  statutory  declaration,  that  a  settle- 
ment of  property  by  jointure  or  otherwise 
on  a  woman  by  her  husband  before  mar- 
riage shall  bar  her  of  dower  in  his  lands; 
but  it  goes  no  further,  and  cannot  he  said 
to  deprive  her  of  the  power  to  bar  her  right 
to  dower  by  any  other  form  of  antenuptial 
contract.  It  amounts  to  nothing  more  than 
a  declaration  of  the  effect  of  the  settlement 
in  that  class  of  eases." 

The  court,  in  McGee  v.  MfOee,  supra,  uses 
this  language:  "It  is  conceded  the  pro- 
vininn  made  in  the  antenuptial  agreement 
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does  not  create  a  jointure  in  favor  of  the 
wife  within  the  meaning  of  our  statute  on 
that  subject.  That  provides  that,  whra  an 
estate  in  land  shall  be  conveyed  to  an  in- 
tended husband  or  wife  for  the  purpose  of 
creating  a  jointure  in  favor  of  either  of 
them,  with  his  or  her  assent,  to  be  taken  in 
Heu  of  dower,  such  jointure  shall  bar  any 
right  or  claim  of  dower  by  the  party 
jointured  in  the  lands  of  the  other.  None 
of  the  elements  of  a  statutory  jointure  arc 
to  be  found  in  the  provision  made  for  the 
intended  wife  by  the  antenuptial  agreement. 
But  may  not  that  provision  be  in  the  nature 
of  jointure,  and  may  it  not  for  that  reason 
bar  the  dower  of  the  demandant  T  Although 
the  cases  on  this  subject  are  not  entirely 
harmonious,  the  weight  of  authority  seems 
to  be  that  any  reasonable  provision  which 
an  adult  person  agrees  to  accept  in  lieu  of 
dower  will  amount  to  an  etjuitable  jointure, 
and,  although  it  may  be  wanting  in  the  re- 
quisites of  a  legal  jointure,  in  equity  it  will 
bar  dower."  The  court  held  in  Stilley  t. 
Folger,  supra:  "A  reasonable  antenuptial 
agreement  will  bar  the  wife  of  doi^-er, 
though  its  terms  be  not  sueh  as  to  consti- 
tute a  good  legal  jointure."  We  take  the 
following  excerpt  from  Desnoyer  v.  Jordan, 
supra:  '3ut  it  has  always  been  permitted 
to  the  parties  in  contemplation  of  marriage 
to'flx  those  rights  by  agreement,  equitably 
and  fairly  made  between  them,  and  to  ex- 
clude the  operation  of  the  law  in  respect  to 
flxing  such  rights;  so  that,  so  far  as  the 
agreement  extends,  it,  and  not  the  law, 
furnishes  the  measure  of  such  rights.  That 
such  antenuptial  agreements  might  be  made 
was  recognized  in  the  statute  in  force  when 
this  agreement  wns  made.  §§  1,  4,  chap.  69, 
and  §§  14-17,  chap.  48,  Gen.  Stat.  186fi. 
The  latter  of  these  statutes  did  not  limit 
(as  appellant  argues)  antenuptial  oontracts 
to  barring  dower  alone.  It  only  prescribed 
what  sort  of  provision  for  the  wife,  in  any 
such  contract,  should  have  the  effect  to  bar 
dower;  that  it  must  be  a  jointure  of  a  free- 
hold estate  in  lands  for  her  life,  at  least,  to 
take  effect  in  possession  or  profit  im- 
mediately on  the  death  of  the  husband,  or 
a  pecuniary  provision  for  her  benefit  in  lieu 
of  dower,  such  jointure  or  pecimiary  pro- 
vision to  be  assented  to  by  her  before  the 
marriage.  But  it  did  not  disable  the 
parties  to  make  an  antenuptial  contract 
which  should,  in  any  other  respect,  fix  the 
rights  of  the  parties  in  the  property  of  each 
other."  in  2  Scribner  on  Dower,  pp.  409- 
413,  it  is  said:  "With  respect  to  the  legal 
requisite  that  the  estate  limited  in  jointure 
be  such  an  estate  of  freehold  as  should  con- 
tinue during  the  wife's  life,  no  such  circum- 
stance will  be  necessary  in  equity  in  order 
to  make  the  jfrinture  an  absolute  bar  to 
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dmrer  if  the  intended  wife  be  of  age  and  a 
party  to  the  deed,  beeauee,  as  she  is  able 
to  settle  and  dispose  of  all  her  rights,  she 
is  cinnpetent  to  extinguish  her  title  to 
dower  upon  any  terms  to  which  she  may 
think  pmpcT  to  agree.  .  .  .  The  cases 
are  not  entirely  agreed  uptm  the  question 
ai  to  whethw  an  antainptial  oontract, 
which  merely  secures  to  the  wife  her  eep- 
arate  property,  aad  makes  no  provisioD  for 
her  out  of  the  husband's  estate,  is  a  good 
equitable  jointure;  but  in  a  maj(Hrity  of  the 
cases  it  is  held  tbat,  if  it  be  a  part  of  such 
agreement  that  the  wife  shall  relinquish  her 
dower,  it  will  be  good  in  equity."  We  there- 
fore eonelnde  that  tiie  statute*  of  this  state, 
which  are  similar  to  those  construed  by  the 
courts  in  the  cases  aboTo  dted,  do  not  pro- 
vide the  excluuTe  method  of  barring  dower, 
or  depriTe  parties  ecunpetent  to  contract  of 
the  right  to  enter  into  any  other  form  of 
antenuptial  agreement.  Antenuptial  oon- 
traots  attempting  to  intercept  dower  being 
■void  at  common  law,  and  the  method  pre- 
scribed by  our  statute  mating  jtnntures 
being  exclusive  only  in  the  absence  (tf 
equitable  considerations,  we  must  therefore 
look  to  the  general  equitable  prindples  eon- 
trolling  such  eases  to  determine  the  validity 
of  tlie  agreement  in  the  case  before  ns. 

In  the  states  where  statutes  creating 
jointnres  exist,  it  is  generally  held  that  an 
antenuptial  contract,  entraed  into  in  good 
faith  by  competent  parties,  and  which  is 
fair  and  equitable  in  Its  terms,  will  be  Up- 
held and  enforced  the  courts.  Indqiend- 
ent  of  jointure  statutes,  the  parties  may 
prescribe  a  rule  by  antenuptial  agreement 
changing  the  one  prescribed  by  law.  Such 
a  contract  "is  not  a  release  of  any  right, 
but  it  is  doing  what  is  done  every  day  in 
other  things, — ^namely,  providing  a  rule  by 
agreement,  to  be  applied  instead  of  the  rule 
which  the  law  would  furnish  in  the  absence 
of  an  agreement.  Where  this  rule  by  i^ree- 
ment  exists,  dower  on  common  prindples 
ought  to  be  held  not  to  attadi."  1  BUhop, 
.Married  Women,  §  418.  "That  before  the 
statute  of  uses,  and  therefore  Independently 
of  the  sections  concerning  jointure,  if  a  hus- 
band and  his  wife  had  entered  into  an  ante- 
nuptial agreement  whereby  she  accepted 
any  provision  therein  made  by  him  in  lieu 
of  dower,  this  undertaking  bound  her  in 
equity,  and  she  could  not  have  dower  <hi  hia 
death.  The  same  law  prevailed  after  the 
statute  was  enacted;  whence  may  be  traced 
in  part  the  doctrine  of  what  is  called 
'pquitable  jointure,'  in  distinction  from  joint- 
ure under  the  statute  of  uses,  and  the  rul- 
ings thereon  by  the  oommon-law  tribunals." 
Id.  g  420.  'at  is  but  a  step  from  such  a 
case  as  this  to  another  one,  of  which  there 
are  several  in  the  books,  where  the  parties 
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agree  beforehand  that,  after  marriage,  eadi 
shall  hold  his  or  her  antenuptial  property 
to  his  or  her  separate  use,  and  on  the  death 
of  me  of  tiiem  neither  shall  have  any  mari- 
tal claim  on  the  estate  of  the  other.  This 
is,  at  least  in  a  court  of  equity,  generally 
esteemed  to  be  a  good  bar  to  dower."  Id. 
I  428.  "Thb  prindple  governing  these  cases, 
it  should  be  remembered,  is  not  that  the 
antenuptial  oontract  oonstltutes  a  release  of 
dower, — for  a  thing  not  existing  CMinot  be 
released, — ^but  ft  is  an  tmdertaking  not  to 
claim  dower, — an  introducticm  of  a  rule  by 
agreement  differing  from  the  one  which  the 
law  provideB  in  the  absence  of  an  agree- 
ment; for  the  principle  is  well  settled  that, 
though  parties  marrying  must  take  the 
status  of  marriage  as  the  law  has  estab- 
lishied  it,  and  cannot  vary  it  by  antenuptial 
contract,  yet,  within  certain  legal  limits, 
and  proceeding  by  legal  rule,  they  may,  by 
such  contract,  vary  any  or  all  of  those  prop- 
erty rights  which  the  status  supninduces.** 
Id.  I  427.  "While  marriage  is  a  sufflrient 
consideration,  yet  any  other  valuable  eon- 
dderation  may  support  an  antenuptial  set- 
tlement. The  mutuality  of  the  stipulations 
in  the  contract  may  constitute  a  sufficient 
consideration  to  ea^  of  the  parties  for  the 
rights  relinquished  by  the  other,  as,  for  In- 
stance, a  mutual  relinquishment  by  eadi  of 
all  rights  in  the  property  of  the  other."  21 
Cyc.  Law  ft  Proc.  p.  1248.  See  also  19  Am. 
ft' Eng.  Enc.  Law,  2d  ed.  p.  1233;  Schouler, 
Dom.  Bel.  §§  171,  173;  2  Story,  £q.  Jur.  S8 
1367,  1368,  1370. 

Turning  to  the  adjudged  cases,  we  find 
that  the  supreme  court  of  Dlinois,  in  Kroell 
V.  Kroell,  219  111.  106,  76  N.  E.  63,  held: 
"An  antenuptial  contract  Is  supprated  as 
to  consideration  by  the  subsequent  marriage 
of  the  parties  and  mutual  covenants  waiv- 
ing and  releasing  the  rights  of  each  in  the 
property  of  the  other.  .  .  .  Antennptial 
agreements  between  persons  contemplating 
matrimony,  determining  the  rights  of  each 
in  the  property  of  the  other  and  in  their 
own  property  during  and  after  marriage, 
are  not  against  public  policy,  but  are  en- 
forceable." Each  of  the  parties  to  the 
agreement  in  Kroell  v.  Kroell,  supra,  was 
the  owner  of  real  estate  when  the  antenup- 
tial mntract  was  executed.  The  agreement 
contained  mutual  covenants  waiving  and  re- 
teasing  the  rights  of  each  party  in  the  prop- 
erty of  the  oUier.  The  court,  in  the  opinion, 
said:  "Iteanmdce  no  difference  whether  the 
interest  of  the  husbuid  in  the  property  or 
estate  of  his  deceased  wife  is  of  the  same 
kind  and  amount  as  the  interest  of  the  wife 
in  the  estate  of  her  deceased  husband. 
Whatever  interest  either  one  acquired  in 
the  property  or  estate  of  the  other  was  re- 
leased by  the  contract.   It  is  further  con- 
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tended  that  the  contract  does  not  rest  upon 
a  sufficient  consideration,  and  that  an  in- 
tended marriage  is  not  such  a  consideration. 
The  parties  were  married,  and  marriage  it- 
self has  always  been  regarded  as  a  sufficient 
coneideration  to  support  a  marriage  settle- 
ment. ...  It  was  the  only  considera- 
tion in  the  antenuptial  contract  passed  upon 
in  the  case  of  Dunlop  t.  lAmb,  182  111.  319, 
65  N.  E.  354.  But  in  this  case  there  was 
another  consideration  which  was  the  mu- 
tual covenants  of  the  parties  to  waive  their 
rights  in  the  property  of  each  other  and  the 
rehase  of  such  rights.  Each  party  conveyed 
and  quitclaimed  to  the  other  all  interest  to 
be  acquired  by  virtue  of  the  marriage  in  the 
property,  real  and  personal,  of  the  other, 
and  the  mutual  covenants  were  a  good  con- 
sideration." See  Yarde  v.  Yarde,  187  111. 
636,  58  N.  E.  600;  Worrell  v.  Forsyth,  141 
111.  22,  30  N.  E.  673;  Spencer  t.  Boardman, 
118  111.  553,  0  N.  E.  330;  Weaver  v.  Weaver, 
109  111.  226;  McMahill  v.  McMahill,  105 
111.  596,  44  Am.  Rep.  819;  Jordan  t.  OarlE, 
81  111.  465;  Phelps  t.  Phelps,  72  lU.  646,  22 
Am.  Rep.  149. 

The  supreme  court  of  Iowa,  in  Fisher  v. 
Koontz,  110  Iowa,  498.  80  N.  W.  551,  81  N. 
W.  702,  held:  "An  antenuptial  contract  pro- 
viding that  the  wife  shall  acquire  no  inter- 
est in  the  husband's  estate  is  binding.  .  .  . 
Marriage  is  a  sufficient  consideration  for 
an  antenuptial  contract  whereby  the  wife 
relinquishes  her  marital  rights  in  the  hus- 
band's property," — citing  in  support  of  its 
conchision  Peet  v.  Peet,  81  Iowa,  172,  46  N. 
W.  1051;  Ditson  v.  Ditson,  86  Iowa,  276. 
52  N.  W.  203;  Jacobs  v.  Jacobs,  42  Iowa, 
600.  Antenuptial  agreements  are  upheld  in 
Kansas.  In  Hafer  T.  Hafer,  33  Kan.  449, 
6  Pac.  537,  it  was  decided:  "The  statutes 
of  Kansas  recognize  the  right  of  parties 
contemplating  marriage  to  make  settle- 
ments and  contracts  relating  to  and  based 
upon  the  consideration  of  marriage;  and  an 
antenuptial  contract  providing  a  different 
rule  than  the  one  prescribed  by  law  for  set- 
tling their  property  rights,  entered  into  by 
persons  competent  to  contract,  and  which, 
considering  the  circumstances  of  the  par- 
ties at  the  time  of  making  the  same,  is 
reasonable  and  just  in  its  provisions,  should 
be  upheld  and  enforced."  "Marriage  is  a 
good  and  sufficient  consideration  to  sustain 
an  antenuptial  contract."  In  the  opinion 
in  the  Kansas  case  it  was  further  said:  "It 
was  held  in  the  court  below  that  the  con- 
tract was  without  consideration.  Clearly 
this  is  not  so.  In  addition  to  the  reciprocal 
agreements  therein,  it  has  for  its  support 
the  consideration  of  marriage,  which  is  not 
only  a  valuable  consideration,  but  has  been 
held  to  be  'the  highest  consideration  known 
in  law."*  See,  further.  Brown  t.  Weld,  5 
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Kan.  App.  341,  48  Pac.  456.  In  Forwood  v. 
Forwood,  86  Ky.  114,  5  S.  W.  361,  the  rule 
is  stated  thus:  "In  the  absence  of  fraud,  a 
woman  who  is  sui  juris  may,  by  an  ante- 
nuptial contract,  relinquish  her  right  of 
dower  and  distributive  share  in  her  intended 
husband's  estate;  and  the  marriage  of  the 
parties  is  a  sufficient  consideration  to  sus- 
tain such  contract."  Sanders  v.  Miller,  79 
Ky.  517.  42  Am.  R^.  237.  The  court,  in 
McNutt  V.  McNutt,  116  Ind.  545.  2  L.R.A. 
373,  19  N.  E.  115  (a  case  quite  similar  to  the 
one  before  us),  reviews  the  authorities  and 
states  its  conclusions  as  follows:  "A  con- 
tract in  consideration  of  marriage,  where 
each  party  releases  all  interest  in  the  oth- 
er's property,  is  upon  a  sufficient  considera- 
tion as  to  both  parties, — at  least  where  each 
is  possessed  of  property  before  marriage, 
A  valid  antenuptial  contract  founded  on 
the  consideration  .of  marriage  alone  may  be 
executed  by  a  woman  who  has  an  estate  oF 
her  own."  See,  further.  Buffington  v.  Buff- 
ington,  151  Ind.  200,  51  N.  E.  328;  Kenne 
dy  V.  Kennedy,  150  Ind.  636,  50  N.  E. 
756;  State  ex  rel.  Harrison  v.  Osbom,  143 
Ind.  671,  42  N.  E.  921;  Shaffer  v.  Shaffer. 
90  Ind.  472;  Bunnel  t.  Witherow,  29  Ind. 
123.  It  was  held  in  Naill  v.  Maurer.  25 
Md.  632,  "that  the  agreement  or  contract 
cannot  be  avoided  for  want  of  considera- 
tion; that  either  the  reciprocal  stipulations 
of  the  contract,  or  the  proposed  marriage, 
would  constitute  a  consideration  in  every 
way  sufficient  to  render  the  contract  valid 
and  binding."  The  court  further  said,  in 
Naill  T.  Maurer,  supra:  "The  contract  was 
made  in  contemplation  of  r^arriage,  and,  as 
clearly  appears,  was  intecded  to  bar  or  pre- 
vent the  acquisition  thereby  of  any  right 
by  either  in  the  property  of  the  other,  in 
order  that  the  marriage  proposed  might 
take  place.  The  main  object  in  view  was 
the  consummation  of  the  marriage,  and  it 
was  to  that  end  that  the  contract  was  exe- 
cuted. It  seemed  almost  impossible  to  view 
the  contract  as  founded  upon  any  other  con- 
sideration, although  the  reciprocal  character 
of  the  stipulations  might  be  held  to  consti- 
tute one  sufficient  to  make  the  contract 
binding  and  effective.  But,  whether  the  mar- 
riage they  proposed  be  expressly  mentioned 
as  a  consideration  or  not,  we  think  it  must 
be  regarded  as  such  within  the  purview  and 
meaning  of  the  contract;  and  we  according- 
ly hold  that  the  contract  cannot  be  avoided 
on  that  ground."  In  McGee  v.  McGee,  91 
III.  548,  Scott,  J.,  said:  "The  contract,  in 
our  judgment,  is  a  reasonable  one.  It  is 
one  that  persons  advanced  in  life  could, 
with  great  propriety,  make,  and  especially 
where  the  parties  have  previously  been  mar- 
ried, and  where  there  may  be  children  by 
both  marriages,  among  whom  controversies 
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as  to  property  may  arise  after  the  death  of 
the  parents.  Such  agreements  are  forbidden 
by  no  considerations  of  public  policy,  and 
there  can  be  no  reason  why  equity  will  not 
lend  its  aid  to  compel  the  surviving  party 
to  abide  the  contract.  Our  opinion  is,  the 
fair  construction  of  the  antenuptial  agree- 
ment is  that  it  intercepts  dower  of  the 
widow,  and  may  be  set  up  as  an  effectual  bar 
to  ber  demand  for  dower  in  the  lands  of 
which  her  husband  died  seised."  In  StiUey 
V.  Folger,  14  Ohio,  610,  it  was  said  by  the 
court:  "Antenuptial  CMitracta  have  long 
been  regarded  as  within  the  policy  of  the 
law  both  at  Westminster  and  in  the  Unit- 
ed States.  They  are  in  favor  of  marriage, 
and  tend  to  promote  domestic  happiness  by 
removing  one  of  the  frequent  causes  of 
family  disputes, — contentions  about  proper- 
ty, and  especially  allowances  to  the  wife. 
Indeed,  we  think  it  may  be  considered  as 
well  settled  at  this  day  that  almost  any 
bona  fide  and  reasonable  agreement  made 
before  marriage  to  secure  the  wife  in  the 
enjoyment  either  of  her  own  separate  prop- 
erty or  a  portion  of  that  of  ber  husband, 
whether  during  the  coverture  or  after  his 
death,  will  be  carried  into  execution  in  a 
court  of  chancery."  In  Mintier  v.  Htntier, 
28  Ohio  St.  307,  is  the  following:  "If  the 
antenuptial  agreement  in  this  case  was  in- 
tended by  the  parties  to  operate  as  an  equi- 
table jointure,  and  as  such  to  bar  all  claims 
of  the  wife  to  dower  in  the  real  estate  of 
the  husband;  if  the  parties  were  of  mature 
age,  and  capable  of  judging  in  respect  to 
their  interests;  if  the  agreement  was  fair: 
ly  entered  into  in  good  faith  and  without 
any  fraud  or  imposition;  if  it  was  reason- 
able in  its  terms,  and  was  in  good  faith  act- 
ed upon  and  carried  into  effect  by  Robert 
Mintier  during  his  life, — no  good  reason  is 
perceived  why  full  effect  should  not  be  given 
to  it  according  to  the  intention  of  the  par- 
ties." In  Jacobs  v.  Jacobs,  supra,  it  was 
said;  "It  is  claimed,  however,  that  the  con- 
tract was  unreasonable,  and  without  suffi- 
cient consideration,  and  therefore  ought  not, 
in  a  court  of  equity,  to  be  enforced.  We 
cannot  bo  regard  it.  The  law  always  looks 
upon  marriage  as  a  civil  contract,  and  this 
marriage  seems  to  have  been  purely  a  busi- 
ness transaction.  So  far  as  appears,  the 
contract  was  freely  and  voluntarily  entered 
into,  without  any  fraud  or  imposition.  One 
of  the  parties  was  a  crippled  widower  sixty- 
two  years  old,  with  eleven  children,  and  real 
estate  worth  812.000,  and  the  other  a  widow 
with  three  children,  40  acres  of  land,  and 
8700  or  $800  in  money.  They  were  willing 
to  marry,  but  each  wanted  the  sole  control 
of  his  or  her  own  property,  and  to  trans- 
mit it  to  his  or  her  children.  .  .  .  We 
rannot  say  but  that  the  advantages  are 
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about  equal,  and  the  contract  is  fair  and 
reasonable.  We  know  of  no  reason  why  it 
should  not  be  enforced." 

In  Pierce  v.  Pierce,  71  N.  Y.  154,  27  Am. 
Rep.  22,  is  the  following;  "Antenuptial  con- 
tracts whereby  the  future  wife  releases  her 
claim  to  her  right  of  dower  and  all  other 
rights  to  the  estate  of  her  husband  upon  his 
decease  are  fully  recognised  in  law.  When 
fairly  made,  and  executed  without  fraud 
and  imposition,  they  will  be  enforced  by  the 
courts."  In  Johnston  v.  Spicer,  107  N,  Y. 
185,  13  N.  E.  753,  it  was  said:  "Antenuptial 
contracts  by  which  it  is  attempted  to  regu- 
late and  control  the  interests  which  each  of 
the  parties  to  the  marriage  shall  take  in  the 
property  of  the  other  during  coverture  or 
after  death,  like  dower,  are  favored  by  the 
courts,  and  will  be  enforced  in  equity  ac- 
cording to  the  intention  of  the  parties 
whenever  the  contingency  {vorided  by  the 
contract  arises." 

A  leading  case  is  Andrews  v.  Andrews,  8 
Conn.  79,  where  the  rule  is  stated  as  fol- 
lows: can  see  no  reason  why  such  an 
agreement,  deliberately  made,  and  upon 
sufficient  consideration,  should  not  be  en- 
forced in  chancery.  Such  contracts,  espe- 
cially in  late  marriages,  are  not  unusual. 
They  are  opposed  to  no  rule  of  law,  nor  to 
any  principle  of  sound  policy.  On  the  con- 
trary, they  are,  in  my  judgment,  highly  ben- 
eficial, and  are  eminently  entitled  to  the  aid 
of  a  court  of  chancery,  where  such  aid  is 
necessary  to  carry  them  into  effect;  and 
especially  is  this  true  where  the  contract 
has  been  executed  in  good  faith  by  one  of 
the  parties."  See,  further,  StauVs  Appeal, 
66  Conn.  127,  33  Atl.  615;  Selleck  Selleck, 
8  Conn.  85,  note;  Webb  v.  Webb,  29  Ala. 
588;  Farrow  v.  Farrow,  1  Del.  Ch.  457; 
Brooks  v.  Austin,  95  N.  0.  474;  Cauley  v. 
Lawson,  58  N.  C.  {5  Jones,  Eq.)  132;  Neves 
V.  Scott,  9  How.  196,  13  L.  ed.  102;  Mar- 
shall V.  Morris,  16  Ga.  368;  Culberson  T. 
Culberson.  37  Ga.  296;  Wentworth  v,  Went- 
worth,  69  Me.  247;  Busey  v.  MeCurley,  61 
Md.  436,  48  Am.  Rep.  117;  Butman  v." Por- 
ter, 100  Mass.  337;  Freeland  v.  Freeland, 
128  Mass.  509;  Jenkins  v.  Holt,  109  Mass. 
261;  Miller  v.  Goodwin,  8  Gray,  542;  Vincent 
V.  Spooner,  2  Gush.  467;  Tarbell  v.  Tarl>ell, 

10  Allen,  278;  Sailings  v.  SuMings,  9  Allen, 
234;  Heald's  Petition,  22  N.  H.  265;  Car- 
penter V.  Carpenter.  40  Hun,  263;  Shoch  v. 
Shoch.  19  Pa.  252;  Ellmaker  v.  Ellmaker, 
4  Watts,  89;  Law  v.  Smith.  2  R.  I.  244; 
Cunningham  v.  Shannon,  4  Rich.  Eq.  135; 
Findley  v.  Findley,  11  Gratt.  434;  Charles 
V.  Charles,  8  Gratt.  486,  56  Am.  Dec.  155: 
Faulkner  v.  Faulkner,  3  Leigh,  255,  23  Am. 
Dec.  264;  Hinkle  v.  Hinkle,  34  W.  Va.  142, 

11  S.  E.  993;  West  v.  Walker,  77  Wis.  557, 
46  N.  W.  819j  Hershy  v.  Latham,  46  Ark. 
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542;  Perk  v.  Peck,  12  R.  I.  486,  34  Am. 
Rep.  702. 

We  think  the  rule  dedoeible  from  the  au- 
thorities under  review  is  that  in  equity  an 
antenuptial  contract,  in  consideration  of 
marriage  and  the  release  by  each  party  of 
all  interest  in  the  property  of  the  other,  is 
based  upon  a  sufficient  consideration  as  to 
both  parties,  vhen  each  is  the  owner  of  an 
estate  in  which  the  other  would  acquire  an 
interest  by  reason  of  the  marital  relations 
hut  frar  the  antenuptiiJ  agreement,  and  is 
sufficient,  when  equitable  and  fair  in  its 
terms  and  entered  into  in  good  faith,  to 
constitute  an  equitable  bar  to  dower.  Ruch 
is  the  rule  for  which  appellants  contend. 

We  riiall  now  examine  the  authorities 
whii^  are  claimed  to  be  in  conflict  with  the 
rule  of  the  decisions  above  referred  to.  It 
is  argued  that  Fellers  v.  Fellers,  54  Keb. 
694.  74  X.  W.  1077,  does  not  recognize  the 
equitable  rule  relied  upon  by  appellants; 
that  this  court  is  committed  to  the  doctrine 
that  the  method  prescribed  by  statute  cre- 
ating a  jointure  ia  exclusive;  and  that,  the 
husband  not  having  settled  upon  the  wife 
any  real  estate,  the  agreement  is  void  and 
unenforceable,  and  does  not  bar  dower.  The 
decision  in  the  Fellers  Case  and  the  dispo- 
sition made  of  the  contract  there  construed 
was  based  solely  upon  the  fact  that  the 
agreement  was  executory  at  the  time  of  the 
marriage.  As  we  view  that  case,  no  oc- 
casion existed  for  discussing  the  effect  of 
contravening  equitable  consideratltms,  or 
for  launching  a  rule  with  reference  thereto; 
indeed,  a  rule  to  be  deduced  from  the  au- 
thorities, and  the  better  reasoning.  Is  that 
dower  may  be  waived  by  a  reasonable  and 
bona  fide  antenuptial  agreement,  though  not 
contemplated  or  provided  for  by  the  stat- 
ute; and  such  contract  will  be  enforced  in 
the  absence  of  contravening  equitable  4M>n- 
siderations.  It  seems  that  the  Fellers  Case 
was  completely  disposed  of  upon  grounds 
not  requiring  a  consideration  of  the  statu- 
tory provisions  relative  to  dower,  and  the 
discussion  of  "contravening  equitable  con- 
siderations" was  o&tferd&ituni.  It  is  so  con- 
sidered, and  the  first  paragraph  of  the  syl- 
labus is  overruled.  The  antenuptial  con- 
tract in  the  case  before  us  does  not  depend 
upon  a  subsequent  provision  being  made 
for  the  intended  wife  by  will,  and  the 
covenant  that  either  party  was  not  to  claim 
any  interest  in  the  property  of  the  other 
may  be  enforced,  if  found  to  be  within  the 
eqidtable  rule  heretofore  stated.  As  we  un- 
derstand the  cases  of  Re  Pulling,  93  Mich. 
274.  52  X.  W.  1116.  and  Pidling  v.  Durfee, 
85  Mich.  34,  48  N.  W.  48.  the  court  did  not 
declare  the  law  in  that  state  to  bs  that 
jointure  statutes  similar  to  ours  prescribed 
the  exclusive  method  of  barring  dower,  or 
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that  such  proviBi<ms  deprive  an  intended 
wife  of  the  power  to  bar  her  dower  in  equi- 
ty by  any  other  fonn  of  antenuptial  con- 
tract. In  that  case  there  were  several  writ- 
ten instruments  besides  the  agreement  re- 
lied upon,  and  in  one  the  writt«i  luatm- 
ments  the  husband  declared  that  he  "in- 
tended to  provide  for  her  [his  wife's]  future 
consistent  with  his  ability  in  a  finandal 
way."  The  heirs  contended  that  the  ante- 
nuptial contnct  was  binding  upon  the 
widow  and  should  be  enforced,  and  the  court 
said:  "Were  the  agreements  signed  by  the 
widow  the  sole  evidence  of  what  the  under- 
standing between  the  parties  actually  was, 
there  might  be  some  force  in  the  oonten- 
tion."  The  case  of  Curry  v.  Curry,  10  Hun, 
366,  has  been  repudiated  by  later  deciaions 
of  the  same  ctnirt.  Young  v.  Bicks,  27 
Hun,  56;  Clark  v.  Clark,  28  Hun.  509.  In 
the  last  case  cited  it  was  said:  *3ut  we 
cannot  concur  in  the  observations  of  the 
learned  judge  in  that  ease  [Curry  t.  Curry, 
supra]  that  antenuptial  contracts  are 
against  public  policy.  On  the  contrary,  we 
think  tluit  the  current  of  decisions  respect- 
ing marrii^  settlements  shows  that,  when 
sudi  contracts  are  freely  and  fairly  entered 
into,  they  are  generally  condudve  to  the 
welfare  of  the  parties  thereto,  and  snbaerve 
the  best  purposes  of  the  marriage  relation." 
The  case  of  Grogan  v.  Garrison,  27  Ohio  St. 
50,  as  pointed  out  in  McXutt  v.  McKutt,  116 
Ind.  545,  2  L.R.A.  373,  19  X.  E.  116,  appar- 
ently confuses  postnuptial  and  antenuptial 
contracts,  and  appeara  to  be  in  conflict  with 
a  former  decision  (Stilley  v.  Folger,  14  OUo, 
610)  and  a  later  utterance  of  the  same 
court  {Mintier  v.  Mintier,  28  Ohio  St.  307). 
It  was  held  in  Mowser  v.  Mowser,  87  Mo. 
487:  "A  parol  antenuptial  agreement  be- 
tween husband  and  wife  that,  upon  the 
death  of  either,  the  otlter  shall  claim  no  in- 
terest in  the  estate  of  the  deceased,  is  not 
admissible  against  the  widow  in  a  suit  by 
her  for  the  allowance  given  her  by  Rev. 
Stat.  §  107,  where  she  has  received  nothing 
as  aconsideration  for  the  alleged  agree- 
ment." And,  further:  "It  ia  against  public 
policy  to  allow  a  man,  by  an  agreement  be- 
fore marriage,  which  does  not  secure  to  the 
wife  after  his  death  a  provision  for  her  sup- 
jKirt  during  her  life,  to  bar  hw  right  to 
dower."  Mowser  v.  Mowser,  supra,  seems 
to  be  an  authority  against  the  rule  for 
which  appellants  contend  in  the  case  at  bar, 
and  we  consider  the  Missouri  courts  as  com- 
mitted to  a  different  doctrine  than  the  one 
announced  in  this  opinion.  See  Farris  v. 
Coleman,  103  Mo.  352,  15  S.  W.  767;  Moren 
v.  Stewart,  173  Mo.  207,  73  S.  W.  177; 
King  V.  King,  184  Mo.  99,  82  S.  W.  101; 
Coulter  V.  Lyda,  102  Mo.  App.  401,  76  8. 
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W.  T20.  where  MowMr  v.  Mowser,  supra,  is 
reaffirmed. 

When  we  keep  in  view  the  distinction  be- 
tween antenuptial  and  postnuptial  con- 
tracts, and  that  the  law  applicable  to  the 
latter,  for  obvious  reasons,  has  no  applica- 
tion to  the  former,  we  are  of  opinion  that 
the  authorities  cited,  except  the  Missouri 
cases  above  referred  to,  do  not  interfere 
with  the  operation  of  the  rule  in  equity  for 
which  appellants  contend;  and  we  shall  now 
proceed  to  apply  that  rule  to  the  facts  of 
the  case  under  review.  Both  parties  were 
aui  juria,  and  each  was  the  owner  of  real 
and  personal  innperty  whnn  the  antenuptial 
contract  was  executed ;  the  amount  and 
value  of  the  property  of  each  not  being 
clearly  disclosed  by  the  evidence.  The 
agreement  was  made  in  contemplation  of 
marriage,  and  each  released  all  claims  of 
dower,  curtesy,  or  other  interests  In  the 
property  of  the  other.  We  are  therefore 
not  dealing  with  a  case  where  the  intended 
wife  had  no  property  in  which  she  could  re- 
quest or  require  the  intended  husband  to  re- 
lease his  rights  arising  by  virtue  of  the 
marriage,  and  to  which  he  would  be  entitled 
should  he  survive  her,  and  the  decision  here- 
in must  be  limited  to  such  cases.  An  apt 
illustration  was  given  in  McNutt  v.  McNutt, 
supra,  as  follows:  "Suppose  the  woman's 
freehold  estate  to  be  of  great  value,  yielding 
an  annual  income  of  $10,000,  why  should 
courts  in  such  a  case  interfere,  and  annul  an 
antenuptial  contract  made  and  acted  upon 
in  good  faith  ?  Upon  what  imaginable 
ground  of  public  policy  could  such  an  inter- 
ference be  justified?  If  she  does  own  an 
estate  in  land,  and  if  there  is  no  fraud,  and 
nothing  unconscionable,  she  should  be  al- 
lowed to  judce  for  herself  whether  the  mar- 
riafi^  is  of  itself  a  sufficient  consideration, 
and  courts  should  not,  after  the  husband's 
death,  substitute  their  judgment  for  hers. 
The  truth  is,  it  is  exceedingly  difficult  to 
imagine  why,  in  any  case  where  there  is 
no  fraud,  courts  should  displace  the  judg- 
ment of  contracting  parties  and  aubatitute 
their  own.  No  persons  in  the  world  can  so 
wdl  or  so  justly  judge  as  the  contracting 
parties  themselves;  and  it  is  only  In  the 
strongest  and  clearest  coses  that  courts 
should  disregard  their  judgment,  and  never 
where  there  is  neither  positive  wrong  nor 
a  fraud.'  The  authorities  sustain  our  con- 
clusion." Tn  view  of  the  authorities  cited 
and  the  reasons  given,  we  think  the  ante- 
nuptial contract  in  the  case  at  bar  is  suffi- 
cient in  equity  to  bar  dower.  The  provi- 
sions of  the  antenuptial  agreement  being 
sufficient  to  bar  dower,  as  we  have  deter- 
mined, it  is  quite  difficult  to  see  how  it 
would  not  intercept  the  statutory  right  to 
an  allowance;  there  being  no  diildren  the 
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issue  of  the  marriage  of  the  parties.  As 
stated  in  Staub'3  Appeal,  66  Conn.  127,  33 
Atl.  615,  616:  "If  she  can  thus  bind  herself 
as  to  her  principal  rights,  it  is  difficult  to 
see  why  she  may  not  also  do  so  as  to  this 
minor  and  incidental  right  to  an  allowance." 
See  also  Coulter  v.  Lyda,  supra. 

The  antenuptial  agreement  in  the  instant 
case  does  not,  in  express  terms,  waive  the 
right  to  an  allowance,  but  contains  sweep- 
ing provisions  whereby  each  party  releases 
to  the  other  all  claims  of  dower,  curtesy, 
"or  other  interest"  in  his  or  her  estate. 
No  particular  form  of  words  is  required  to 
create  an  antenuptial  settlement,  and  a  lib- 
eral construction  of  the  instrument  will  be 
indulged  in  order  to  carry  out  the  intention 
of  the  parties.  Carswell  v.  Schley,  56  Ga. 
101;  Ardis  v.  Printup,  39  Ga.  648;  Matney 
v.  Linn,  59  Kan.  613,  54  Pac.  668;  Mintier 
V.  Mintier,  28  Ohio  St.  307;  Tucker's  Ap- 
peal, 75  Pa.  354;  Cause  v.  Hale,  37  N.  C. 
{2  Ired.  Eq.)  241;  Buffington  v.  Buffington, 
151  Ind.  200,  51  N.  E.  328;  21  Cyc.  Law  & 
ProG.  p.  1259.  The  rule  seems  to  be  that  a 
widow  may,  by  appropriate  and  sweeping 
provisions  of  an  antenuptial  contract,  waive 
her  right  to  an  allowance  when  the  rights 
of  minor  children  are  not  involved.  18  Cyc. 
Law  4,  Proc.  p.  390;  Kroell  v.  Kroell.  219 
III.  105,  76  N.  E.  63;  PavUcek  v.  Roessler. 
222  111.  83,-78  N.  E.  11.  In  Kroell  v.  Kroell, 
supra,  if  was  held:  "A  contract  executed  by 
a  husband  and  wife,  whereby  each  releases 
and  conveys  to  the  other  all  interest  in  the 
other's  property,  and  renounces  all  claims 
in  law  or  equity  of  curtesy,  dower,  home- 
stead, survivorship,  or  otherwise,  consti- 
tutes a  release  by  the  wife  of  her  right  to 
a  widow's  award  after  the  death  of  the 
husband,  and  bars  the  same,  provided  there 
are  no  minor  children  of  the  husband  living 
with  the  widow."  The  contract  there  con- 
strued is  similar  to  the  one  before  us,  and 
the  court  said  in  the  opinion:  "The  right 
to  a  widow's  award  under  the  statute  de- 
pends -apon  marriage,  the  a>ntinuanoe  of  the 
marriage  relation  until  death,  and  the  sur- 
vivorship of  the  wife.  The  contract  includ- 
ed all  rights  acquired  by  either  one  of  the 
parties  to  it  who  should  outlive  the  other  in 
the  property  or  estate  of  the  other,  and 
clearly  embraced  the  widow's  award.  The 
contract  is  sweeping  in  its  terms,  and  in- 
cludes every  interest  that  the  petitioner 
acquired  in  or  to  the  property  of  her 
husband  by  virtue  of  the  marriage,  and 
every  interest  which  she  would  become 
entitled  to  upon  his  death,  in  case  she 
survived  him."  In  Staub'a  Appeal,  supra, 
it  was  decided  that  a  married  woman 
who  had  entered  into  an  antenuptial  con- 
tract could  bar  herself  of  the  statutory 
right  to  an  allowance.   And  in  Cowles  t. 
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CowlM,  74  Conn.  24,  49  Atl.  10C.  It  was 
beld :  "Under  an  antenuptin^  agreenwnt  pro- 
viding that  the  parties  hereto  .  .  .  re- 
leasB  ...  all  rights  of  dower,  enrtesy, 
or  survivorship,  as  well  as  all  other  rif^ts, 
either  vested  or  inehoate,  .  .  .  which 
may  he  created  or  established  hj  virtue  of 
suG^  marriage  hj  the  common  bw  or  any 
statute/  eic^  the  surviving  widow  is  not 
entitled  to  an  allowance  from  her  deceased 
hushand's  estate  pending  settlement."  In 
Perkins  v.  Brinkley,  133  N.  C.  86,  45  S.  E. 
466,  the  wife,  by  antenuptial  contract, 
agreed  that  she  would  not  claim  for  her- 
self "any  right,  title,  or  interest  in  any 
property"  owned  by  the  said  party  of  the 
first  part  (her  intended  husbtuid).  It  was 
held  that  the  contract  barred  her  as  widow 
from  any  statutory  allowance.  There  is  a 
dear  distinction  between  the  case  at  bar 
and  those  cases  where  the  rights  of  minors 
are  involved.  The  parties  to  an  antenuptial 
agreement  cannot  prejudice  the  rights  of 
minor  children,  the  issue  of  the  intended 
marriage.  See  authorities  reviewed  in 
Kroell  V.  Kroell,  supra.  With  few  excep- 
tions, the  decisions  holding  that  the  widow 
was  not  barred  by  her  antenuptial  contract 
are  cases  where  children  were  bom  of  the 
marriage,  or  the  cMltract  was  executory 
and  the  wife  or  widow  was  held  to  have  the 
ri^^t  to  repudiate  the  agreement.  Weaver 
V.  Weaver,  109  HI.  225;  Zachmann  v.  Zach- 
mann,  201  Til.  380.  94  Am.  St.  Rep.  180, 
66  N.  E.  256.  We  are  of  opinion  that  the 
antenuptial  contract  relied  upon  by  appel- 
lants is  a  bar  to  the  statutory  allowance 
claimed  by  appellee,  unless,  for  considera- 
tions presently  to  be  stated,  it  must  be  held 
that  the  agreement  is  unenforceable  in 
equity. 

It  is  argued  that,  if  the  antenuptial  con- 
tract is  valid,  still  it  should  not  be  en- 
forced in  a  court  of  equity,  for  the  reason 
that  the  utmost  good  faith  is  required  be- 
tween parties  to  such  contracts,  and,  if  the 
provisions  secured  to  the  wife  be  unreason- 
able or  disproportionate  to  the  means  of 
the  intended  husband,  it  raises  the  presump- 
tion of  designed  concealment,  and  throws  cm 
him  the  burden  of  disproof.  Kline's  Bstate, 
64  Pa.  122.  In  Vienx  v.  Pierce,  71  N.  Y. 
164,  27  Am.  Rep.  22,  it  was  held:  "While 
an  antenuptial  contract  by  which  the  future 
wife  releases  all  claims  against  the  estate 
of  her  husband  upon  his  decease  will  be 
sustidned  when  fairly  made,  yet,  from  the 
confidential  relations  between  the  parties, 
it  will  be  regarded  with  the  most  rigid 
scrutiny;  and,  where  the  circumstances  es- 
tablish that  the  woman  has  been  deceived, 
or  induced  false  jvetenses  to  enter  into 
the  contract,  it  will  be  held  null  and  void. 
It  seems  that  the  presumption  is  against 
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the  validity  of  auch  a  contract,  and  thv 
burden  of  proof  is  cast  upon  the  husband 
or  his  representatives  to  show  perfect  good 
faith ;  and  strict  proof  will  be  required,  par- 
ticularly where  the  provision  made  for  the 
wife  is  inequitable  and  unreasonably  disjMro- 
portionate  to  the  means  of  the  husband." 
The  court  said  in  the  c^inion;  'The  rela- 
tionship of  parties  who  are  about  to  enter 
into  the  marriage  state  is  one  of  mutual 
confidence,  and  far  ditferent  from  that  of 
those  who  are  dealing  with  each  other  at 
arms*  length.  This  is  especially  the  rase 
on  the  part  of  the  woman;  and  it  is  the 
duty  of  each  to  be  frank  and  unreserved 
when  about  to  enter  into  an  antenuptial 
contract  by  a  full  disclosure  of  all  tho  faet^ 
and  circumstances  which  may  in  any  way 
affect  the  agreement."  The  rule  is  stated 
in  21  Cyc.  Law  ft  Pn>c.  p.  1249,  thus:  An 
antenuptial  agreement  wherein  the  intended 
wife  releases  "all  claims  against  the  estnte 
of  the  intended  husband,  although  valid 
when  fairly  made,  will  be  most  rigidly 
scrutinized,  and,  if  the  circumstances  show 
that  she  has  been  deceived,  it  will  lie  set 
aside."  Murdock  v.  Murdock,  219  111.  123. 
76  N.  E.  57;  Barker  v.  Barker,  126  Ala. 
503.  28  So.  587;  Graham  v.  Graham.  143 
S.  Y.  673.  88  N.  E.  722;  Fisher  v.  Koontz. 
110  Iowa,  498,  80  N.  W.  551,  81  N.  W.  702. 
Appellee,  in  the  case  at  bar,  introduced  no 
evidence,  and  In  what  respect  she  was  de- 
ceived or  overreached  is  not  pointed  out  by 
counsel.  She  lived  on  a  farm  in  the  same 
neighborhood  with  her  intended  husband. 
Negotiations  leading  up  to  the  agreement 
seem  to  have  been  made  by  the  parties 
tbemnelves.  The  antenuptial  oontract  was 
read  over  to  her  more  than  once,  and  its 
provisions  fully  explained  to  her.  1'here  is 
no  suggestion  of  fraud  or  concealment  in 
the  evidence.  The  amount  and  valuf  of 
her  property  at  the  time  of  the  marriaf^  is 
not  disclosed,  but  that  some  of  it  was  per- 
sonal property  does  appear.  Undoubtedly 
she  thought  the  reservations  of  her  proper- 
ty from  the  control  of  her  intended  hus- 
band and  the  exclusion  of  his  rights  in  the 
property  she  then  owned  and  her  future 
accumulations,  should  he  survive  her,  were 
of  more  value  to  her  and  her  children  by 
former  marriage  thui  any  interest  she 
might  leave  in  the  property  of  her  Intended 
husband.  At  any  rate,  the  intereat  she  re- 
served in  her  own  estate  does  not  appear  to 
be  so  disproportitmate  or  unreasonable  as 
to  raise  the  presumption  of  designed  cod- 
cealnient  on  the  part  of  the  husband.  This 
marriage  seems  to  have  been  in  the  nature 
of  a  business  transaction.  The  parties  were 
advanced  in  years.  Each  possessed  a 
separate  estate.  They  are  willing  to 
marry,  but  each,  aa  disclosed  by  the  agrec- 
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meet,  desired  the  oontrol  of  his  or  her  own 
pn^rty,  and  wished  to  tronsniit  it  to  his 
or  her  children  by  former  marriags  un- 
trammeled  by  the  interests  the  law  might 
create  in  the  suiriTor.  The  agreement,  so 
far  as  appears  by  the  record  before  us,  was 
fairly  made.  Appellee  was  not  deceived  or 
overreached.  The  agreement  was  based  up- 
on a  sufficient  cmsideratitm.  and  was  ex- 
ecuted in  good  faith.  Appellee  understood 
its  purport,  and  should  be  held  to  alnde  its 
.terms. 

In  this  respect,  however,  and  before  pass- 
ing from  this  brancb  of  the  case,  it  might 
"be  well  to  state  that  a  court  of  equity,  when 
called  upon  to  consider  an  antenuptial  con- 
tract, should  examine  and  construe  the  in- 
■strument  in  the  light  of  the  circumstances 
aurroimding  that  particular  case,  and  en- 
force or  annul  tlie  agreement  according  to 
the  (acts  disclosed  in  the  tmse  before  it.  No 
arbitrary  rule  can  be  laid  down  which  would 
i^ply  to  all  antenuptial  arrangements. 

Appellee's  final  contention  is  that  the 
-antenuptial  contract  did  not  bar  her  right 
to  homestead  during  her  life,  and  for  this 
reaaon  the  agreement  wm  void  in  ioto.  It 
is  unnecessary  for  us  to  determine  in  this 
action  whether  she  is  estopped  by  her  agreie- 
ment  from  dainung  a  life  estate  in  the 
homestead,  but,  assuming  that  she  is  not, 
the  question  is  whether  the  ctmtract,  being 
insufficient  to  bar  such  claim,  is  void  in 
toto.  The  contract  does  not  specifically 
mention  the  homestead  interest  of  the  sur- 
-rivor.  It  does  not  contain  any  illegal  con- 
-ciderations.  Had  no  homestead  existed  at 
the  death  of  the  husband,  the  contract 
would  certainly  be  valid,  and  reason  dic- 
tates that  the  existence  of  a  homestead 
should  not  require  an  avoidance  of  the  eon- 
Iract  in  its  operation  upon  the  widow's 
Tight  to  dower  and  allowance. 

The  lower  courts  erred  in  decreeing  that 
the  antenuptial  agreement  In  the  case  under 
review  did  not  bar  appellee's  statutory  al- 
lowance during  the  settlement  of  her  hus- 
band's estate;  and  we  recommend  that  the 
Judgment  of  the  district  court  be  reversed 
ind  the  cause  remanded  for  further  pro- 
eedings  consistent  herewith. 

Duffle  and  Good,  CC,  concur. 

Per  Cariun: 

For  the  reasons  stated  in  the  foregoing 
■«pi&ion.  the  judgment  of  the  District  Court 
k  reversed,  and  the  cause  remanded  for 
■farther  proceedings  consistent  therewith. 

A  petition  for  rehearing  having  been  filed, 
■Dnffie,  C,  on  June  4,  1S08,  handed  down 
ibe  following  response: 

The  opiniim  of  Mr.  Commissioner  Epper- 
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son  ia  found  in  HE  TS,  W.  560.  In  an  in- 
tereating  brief  in  support  of  the  motion  for 
a  rehearing  the  opinion  of  Mr.  Commission- 
er Epperam  is  vigorouriy  attacked.  Tlie 
moat  vital  objection  urged  against  the  (pin- 
ion, In  our  judgment,  is  the  faot  that  It  over- 
rulea  the  former  holding  of  tiiis  eourt  L. 
FeUers  v.  Filers,  64  Keb.  694,  74  N.  W. 
1077,  construing  our  statute  relating  to 
marriage  settlements.  We  oonoede  that  an 
oinnion  establishing  a  rule  of  property 
should  not  be  U^tly  set  aside;  but,  when 
the  opinion  is  not  based  upon  reastm,  is  con- 
trary to  public  polity,  and  property  rights 
will  not  be  injuriously  affected  if  overruled, 
the  court  should  not  hesitate  in  refusing  to 
follow  it  farther.  Because  the  legislature 
provided  a  way  in  which  a  woman  might 
bar  herself  of  dower  in  her  husband's  es- 
tate, by  havuig  property  settled  up<m  her 
prior  to  her  marriage.  Mr.  Commissioner 
Ryan,  in  Fellers  v.  Fellers,  supra,  took  the 
position  that  the  only  way  in  which  she 
could  effectuate  the  purpose  was  by  follow- 
ing the  method  prescribed  by  the  statute. 
His  opiniim  entirely  Ignores  the  right  of  a 
woman  of  mature  years  to  protect  her  own 
property,  or  to  exclude  her  from  dower  in 
her  husband's  estate  by  emtraet  entered 
into  prior  to  her  marriage.  There  is  noth- 
ing in  our  statute  from  which  it  can  be  in- 
ferred that  the  right  of  contract  was  taken 
away  from  the  parties,  or  that  a  eontraet 
made  before  nurri^;e  by  which  eadi  of  the 
parties  should  renounce  all  claim  to  the 
property  of  the  other  arising;  from  tlie  mar- 
riage relation  might  not  be  m^e  and  en- 
forced by  the  court.  As  stated  in  the  opin- 
ion of  Mr.  Commissioner  Epperson,  the  pre- 
vailing opinion  Is  now  in  favor  of  reoognlx- 
ing  and  enforcing  such  antenuptial  eon- 
tracts  when  reascmable  in  their  terms  and 
made  by  parties  with  full  knowledge  of 
their  conditions.  Public  policy  would  also 
seem  to  favor  such  contracts.  As  said  in 
Stilley  V.  Folger,  14  Ohio.  610:  "Antenup- 
tial contracts  have  long  been  regarded  as 
within  the  policy  of  the  law  both  at  West- 
minster and  in  the  United  States.  They 
are  in  favor  of  marriage  and  tend  to  pro- 
mote domestic  happiness  by  removing  one 
of  the  frequent  causes  of  family  disputes, — 
contentions  about  property  and  especially 
altowanees  to  the  wife.  Indeed,  we  think 
it  may  be  considered  as  well  settled  at  this 
day  that  almost  any  bona  fide  and  reason- 
able agreement  made  before  marriage  to 
secure  the  wife  in  the  enjoyment  eithpr  of 
her  own  separate  p<vperty  or  a  porti<m  of 
that  of  her  hushg^nd,  whether  during  the 
coverture  or  after  his  death,  will  be  car- 
ried into  execution  in  a  court  of  chancery." 

On  the  main  question  involved  we  have 
no  doubt  that  the  motion  should  be  over- 
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cipal  and  balance  of  interest  due  on  the 
mortgage  were  paid  by  the  defendant  Storey 
to  Henry  Gobum  as  administrator  of  the 
mortgagee.  Satisfaction  of  tbe  mortgage 
was  entered  on  the  record  thereof.  Subse- 
quent to  Uie  HitiBfaction  of  the  mortgage, 
two  attempts  to  revoke  tlie  letters  of  ad- 
ministratitm.  granted  to  Cobum  were  made 
in  Chester  county  by  Mrs.  Cobum's  grand- 
daughter; but  ^ey  were  ineffeetiTe,  and 
the  validity  of  the  letters  remains  nnim- 
peaehed. 

On  Januaiy  9,  1906,  a  will  purporting 
to  have  been  executed  1^  Sarah  Ann  Cu- 
buni  was  presented  to  the  register  of  wills 
of  Delaware  county.  It  is  dated  May  1, 
I8BS,  recites  that  the  testatrix  was  of  Dela- 
ware county,  P«insylvania,  and  gives  her 
husband,  Henry  Cobum.  99,  and  the  residue 
of  her  estate  to  her  son.  On  the  next  day, 
January  10th,  the  subscribing  witnesses  ap- 
peared before  the  register  of  Delaware  coun- 
ty, and  testified  that  they  saw  Mrs.  Co- 
burn  execute  the  will.  No  further  step  was 
taken  in  the  matter  Until  June  20,  1906, 
whra  the  register  of  Delaware  oounty  en- 
tered of  record  a  decree  that,  due  and  sat- 
isfactory proof  having  been  made  before 
him,  "the  aforegoing  instrument  of  writing 
be  a^itted  and  recorded  as  the  last  will 
and  testament  of  Sarah  Ann  Coburn,  late 
of  the  township  of  Springfield,  deceased." 
Letters  of  administration  with  the  will  an- 
nexed were  granted  on  June  23,  1006,  to 
John  W.  Ze^ler.  On  July  16.  1007,  Zeig- 
ler  issuer  a  scire  facias,  in  the  common 
pleas  of  Chester  county,  on  the  mortgage 
given  by  Robert  Storey,  the  defendant,  to 
Sarah  Ann  Cobum.  At  the  close  of  the  evi- 
dence on  the  trial  of  the  cause,  the  court 
directed  a  verdict  for  the  plaintiff.  The  con- 
trolling question  in  the  case  is  whether  tlie 
payment  to  and  satisfaction  of  the  mort- 
gage by  Henry  Cobum,  who  was  entitled 
for  life  to  the  interest  thereon,  and  was 
the  original  administrator  of  Sarah  Ann 
Cobum  in  Chester  county,  was  a  payment 
and  discharge  of  the  debt  secured  by  the 
mortgage.  If  it  was,  there'  can  be  no  re- 
covery on  the  scire  facias  issued  in  this 
case  on  the  mortgage. 

Robert  Storey,  the  defendant,  was  called 
as  a  witness  as  if  under  cross-examination, 
and  it  was  attempted  to  be  shown  by  him 
that,  at  the  time  he  pajd  the  mortgage  to 
Henr>  Cobum.  the  Chester  county  admin- 
istrator, he.  Storey,  knew  that  Mrs.  Co- 
burn  bod  left  a  will,  and  that  it  bod  been 
probated  In  Delaware  county.  We  have 
read  Storey's  testimony  carefully,  and,  if 
it  had  been  submitted  to  a  jury,  the  court 
wniiid  not  have  been  juntified  in  permitting 
the  jury  to  find  that  he  knew  of  the  exist- 
ence of  the  will,  or  thnt  it  had  been  pro- 
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bated  in  Delaware  county.  Btony  in  n  old 
man,  and  fnmi  his  testimony  it  is  apparent 
that  he  confused  the  will  with  t^e  assign- 
ment of  the  mortgage  by  Mrs.  Cobum  to  her 
husband.  When  he  testified  that  Cobum 
had  been  given  $1,600  by  the  will  of  hu 
wife,  he  manifestly  referred  to  the  assign- 
ment by  Mrs.  Cobum  to  her  husband  of  the 
interest  on  the  91,600  mortgage.  Aa  tha 
will  shows,  C(^ra  was  not  given  a  legaty 
of  $1,600  by  the  will.  When  Storey's  at- 
tention was  called  to  the  fact  that  he  had 
testified  tiiat  the  will  gave  Coburn  91,500, 
he  replied :    "I  was  bothered  up  then." 

The  concluding  part  of  Storey's  examina- 
tion is  as  follows: 
By  Mr,  Hauae: 

Q.  Before  you  paid  off  this  mortgage, 
Henry  Coburn  told  you  that  he  did  not  get 
anything  at  all  under  his  wife's  will,  ex- 
cept |6,  didn't  be  T 

A.  No,  I  did  not  hear  him  say  that. 

Q.  He  told  you  that  he  did  not  get  any- 
thing under  hia  wife's  will? 

A.  He  gets  the  interest. 

By  the  Court:  Q.  Did  he  tell  you  any- 
thing about  itt 

A.  No,  he  did  not  tell  me  anything. 

By  tiie  assignment  of  the  mortgage  Co- 
burn  was  to  receive  the  interest  during  his 
life  on  the  $1,600,  and  Storey's  testimony 
manifestly  referred  to  the  assignment,  and 
not  to  the  will.  Bo  far  as  the  record  dis- 
closes, we  most  therefore  regard  Storey  as 
being  ignorant  of  the  existence  of  the  will 
at  the  time  he  made  the  payment  to  Henry 
Cobum.  as  administrator  of  his  wife,  and 
had  the  mortgage  satisfied  In  Chester 
county. 

The  probate  of  wills  and  the  granting  of 
letters  testamentary  and  of  administration 
are  regulated  in  this  state  by  statute.  Such 
letters  are  grantable  only  by  the  register  of 
the  county  within  which  was  the  family  or 
principal  residence  of  the  decedent  at  the 
time  of  his  decease,  and,  if  be  had  no  such 
residence  in  the  commonwealth,  then  tbe 
register  of  the  county  where  the  principal 
part  of  his  goods  and  estate  are  found. 
Before  he  recei%'e9  his  letters,  an  adminis- 
trator is  required  to  give  a  bond  with  two 
or  more  sufficient  Huretiea  for  tbe  faithful 
discharge  of  his  duties,  one  of  which  re- 
quires him  to  "surrender  his  letters  if  a 
will  of  the  deceased  is  subsequently  found 
and  proved  according  to  law."  By  {  6.  act 
Afarch  16,  1832  (P.  L.  130)  2  Purdon,  12th 
ed.  1047,  jurisdiction  is  conferred  upon  the 
roister  to  probate  wills  and  grant  letters 
testamentary  and  of  administration:  and. 
1^  I  36  of  the  same  act,  an  appeal  is  given 
from  all  the  judicial  acts  and  decisions  of 
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the  HTenl  registers  of  the  atate  to  the 
orphans*  court  of  the  proper  eounfy. 

If  the  aggriered  paxty  deaire*  to  annul 
or  aet  aside  the  action  of  the  r^r>*^' 
granting  letten  of  administration,  he  must 
puraua  the  course  pointed  out  by  the  stat- 
ute. Being  a  judicial  officer,  and  his  de- 
crees having  the  force  and  effect  as  if  en- 
tered by  a  court,  they  must  be  r^^arded  aa 
conclusive  until  th^  are  reversed  by  «  di- 
rect attack  made  upon  them,  in  a  proceed- 
ing for  that  purpose.  They  cannot  be  at- 
tacked or  avoided  in  a  eoHateral  proceed- 
ing. In  Huff's  Estate,  16  Serg.  ft  R.  39, 
there  had  been  no  legal  probate  of  the  will, 
and  letters  testamentary  were  erroneously 
procured  by  one  Robert  Peebles,  which  were 
afterwards  revoked  1^  the  orphans'  court. 
That  court  held  that,  aa  there  had  been  no 
1^1  probate  of  the  will,  and  letters  tes- 
tamentary had  been  revoked,  Peebles  had  no 
right  to  file  an  account.  This  court,  re- 
versing the  orphans*  court,  said,  spewing 
by  Chief  Justiee  Tilghman  (page  42) :  *^t 
appears  to  me  that  receipts  of  money  by 
Robert  Peebles,  for  the  debts  due  .  .  . 
[the  decedent],  and  payments  made  by  him, 
.  .  .  while  the  protnite  and  letters  testa* 
awntaiy  wwe  in  force,  were  lawful  acts,  in 
eonseqnenoB  of  which  he  n^ght  be  cited  to 
settle  an  aeeonnt  before  the  register,  or  be 
might  go  in  and  settle  it,  without  eltatiim." 
Carpenter  v.  <^nMran,  7  Watts,  61,  was 
an  ejectment.  Letters  testamentary  were 
offered  In  evidenoe  and  objected  to.  The 
objection  ma  overruled  because  the  regis- 
ter^a  aet  In  grantini;  the  letters  was  con- 
doaive  naUl  reversed  on  appul.  It  was 
held  that  the  legality  of  issuing  the  let- 
ters could  not  be  inquired  Into  collaterally. 
In  ClailE  T.  Clark,  0  Watts  ft  S.  86,  an  ae- 
tion  was  brought  by  a  wife  against  her 
husband  to  recover  alimony,  ordered  to  be 
paid  by  the  court.  The  plaintiff  died,  and 
her  administrator  was  substituted.  One  of 
the  defenses  set  up  at  the  trial  waa  that  the 
plaintiff  had  no  ri^t  to  lettara  of  admin- 
istration (m  the  estate  of  the  deceased  wife. 
The  defense  did  not  prevail,  this  court  hold- 
ing that,  in  an  action  by  tiie  administrator 
against  the  hvsband,  the  regularity  of  the 
letters  d  administration  oould  not  be  im- 
peached. Rogers,  J.,  delivering  the  opin- 
ion, said  (page  86):  "The  letters  of  ad- 
ministration were  r^larly  granted  to  the 
plaintiff.  It  is  therefore  incompetent  in 
this  suit  to  impeach  their  regularity."  In 
Shoenbeiger^  Estate,  139  Pa.  132,  20  Atl. 
1060,  letters  testamentary  were  issued  by 
the  register  of  Philadelphia  counfy.  Sub- 
sequently the  register  of  Allegheny  county, 
after  a  hearing,  found  that  the  greater  por- 
tion nf  decedent's  estate  was  In  Alleirheny 
county,  that  the  letters  issued  in  Phlladel- 
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phia  county  were  void,  and  issued  letters 
testamentary  on  the  estate  of  the  deceased. 
Thia  oourt  reversed  the  court  below,  say- 
ing, inter  alia  (page  141  of  139  Pa.): 
"When  application  was  made  to  the  regis- 
ter of  wills  of  Philadelphia,  be  had  a  right 
to  inquire  as  to  where  the  particular  part 
of  the  goods  and  estate  of  the  testator  were 
situate  in  this  state.  It  waa  a  jurisdiction- 
al question,  which  it  was  bis  duty,  as  well 
as  Itia  right,  to  decide.  He  therefore  had 
jurisdiction  over  the  subject-matter,  and 
his  decision  cannot  be  set  aside  collaterally 
as  void.  .  .  .  White  his  [register's]  de- 
cision stands  unappealed  from,  it  is  conclu- 
sive, and  cannot  bs  reversed  and  set  asi<to 
by  the  decision  of  the  raster  of  another 
county." 

In  other  jurisdictions  a  like  conclusive  ef- 
fect is  given  to  the  action  of  a  neater  or 
probate  court  in  granting  letters  testamen- 
tary or  of  administration.  In  an  extended 
note  on  the  subject  to  the  report  ai  the 
caae  of  Bolton  t.  Sehriever,  18  UBLA.  242, 
the  editors  say:  "The  great  weight  of  au- 
thority is  now  in  favor  of  holding  an  ap- 
pointment of  an  administrator  valid  against 
collateral  attack,  <m  the  ground  merely 
that  the  decedent  was  nat^  reaident  of  the 
county,  if  the  fact  of  such  residuice  ia  ex- 
piesdy  or  impliedly  found  as  a  condition 
precedent  to  ™airjng  the  appointment.'' 
Liln  concln^venesa  is  given  to  the  acts  of  a 
probate  oourt  in  granting  letters  of  admin- 
istiatifm  in  England.  1  Williams,  Exrs. 
lOtfa  Eng.  ed.  Ml.  Tlu  learned  author  si^t 
"It  is  a  iBgtl  eonsequenoe  of  the  exclusive 
jurisdiction  of  the  probate  division,  in  de- 
eding on  the  validity  of  wills  of  perscmalty, 
and  granting  administration,  that  its  sen- 
tences, pronounced  in  tiie  exercise  of  such 
exclusive  jurisdiction,  should  be  conclusive 
evidenoe  of  the  right  directly  determined.** 
It  is  held  in  many  jurisdietitms  that  a 
bona  fide  payment  to  an  administrator  to 
whom  letters  have  be«  regularly  Issued  by 
an  authority  having  jurisdiction  to  grant 
letters  testamentary  or  of  administration  ia 
a  l^al  discharge  to  tiie  debtor.  Kane  v. 
Paul,  14  Pet.  88,  10  L.  ed.  341;  Franklin 
V.  Franklin,  91  Tenn.  119,  18  S.  W.  61; 
Fisher  v.  Baasett,  0  Leigh,  110,  33  Am. 
Deo.  227;  Sehluter  v.  Bowery  Sav.  Bank, 
117  N.  Y.  126,  6  LJLA.  541,  16  Am.  St. 
Rep.  494,  22  N.  E.  672;  Moore  v.  Tanner, 
6  T.  B.  Mon.  42,  17  Am.  Deo.  86;  Steele  v. 
Renn,  50  Tex.  467,  32  Am.  Rep.  605;  BIge- 
low  V.  Bigelow,  4  Ohio,  138,  19  Am.  Dec 
691;  Emery  v.  Hildreth,  2  Gray,  228.  In 
England  the  same  effect  is  fi^ven  to  a  pay- 
ment made  to  a  de  faato  executor.  Allni 
V.  Dundas,  3  T.  R.  126;  Woolley  v,  Clark, 
6  Bam.  ft  Aid.  744;  1  Williams.  Exrs.  lOth 
Eng.  ed.  433.  Mr.  ^llianu  utsn-^" 
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this  principle  (of  the  conclusiveneu  of  a 
decree  granting  letters  of  administration), 
it  was  decided  that  payment  of  money  to  an 
executor  who  has  obtained  probate  of  a 
forged  will  is  a  discharge  to  the  debtor  of 
the  deceased,  notwithstanding  the  probate 
be  afterwards  declared  null  in  the  eeelesias- 
tical  court,  and  administration  be  granted 
to  the  intestate's  next  of  kin." 

Under  these  well-settled  prin<^pleB  of  law, 
we  think  it  elear  that  the  payment  of  the 
mortgage  money  1^  the  mortgagor  to  Henry 
Cobum,  the  administrator  of  his  wife  in 
Chester  county,  and  to  whom  the  interest 
thereon  was  payable,  was  a  legal  discharge 
of  the  indebtedness,  and  that,  therefore,  the 
executor  of  the  will  of  Mrs.  Cohum,  holding 
letters  testamentary  subsequently  isaaed  by 
the  roister  of  Delaware  county,  cannot 
maintain  this  action.  The  law  gare  the  hus- 
band the  right  to  administer  upon  his  wife's 
estate,  and  there  is  no  evidence  in  the  case 
to  show  that  either  he,  or  the  register  of 
Chester  county,  in  granting  the  letters,  acted 
in  bad  faith,  or  with  the  intention  of  de- 
feating the  administration  of  Mrs.  Coburn's 
estate  under  her  will.  The  parties  had 
lived  in  Chester  county,  the  mortgage  was 
given  to  Mrs,  Cobum  on  land  situate  in  that 
county,  and  her  assignment  of  H  to  her  hus- 
band and  the  mortgage  itself  were  recorded 
in  tiiat  county.  The  register  of  Chester 
county  was  not  informed,  and  did  not  know 
the  fact,  if  it  was  a  fact,  that  Mrs.  Cobum 
was  not  a  resident  of  Chester  county  at  the 
time  of  her  deaUi.  He  was  informed  by  the 
petition  of  Henry  Cobum,  the  husband,  veri- 
Aed  by  oath,  that  both  Henry  Cobum  and 
bis  wife  were  residents  of  Chester  county, 
and  that  she  died  in  that  county.  The  let- 
ters issued  by  the  raster  show  on  their 
(face  that '  she  was  a  resident  of  Chester 
county  at  the  time  of  her  death,  and  was 
possessed  of  certain  chattels  and  credits 
within  the  county.  These  were  jurisdic- 
tional facts,  and  authorized  him  to  issue 
letters  of  administration  to  the  huaband  of 
the  deceased,  the  proper  party,  under  the 
statute,  to  receive  such  letters. 

When  demand  was  made  by  Henry  Co- 
hum  for  the  payment  of  the  mortgage,  the 
letters  of  administration  issued  to  him  were 
presented  to  Storey.  These  letters  disclosed 
on  their  face  the  jurisdiction  of  the  register 
to  grant  them,  and  authorised  Cobum  to 
demand  the  payment  of  the  mortgage.  So 
far  as  the  record  shows,  Storey  had  no 
knowledge  of  the  probate  of  a  will,  or  that 
letters  testamentary  or  of  administration 
had  been  granted  to  Mrs.  Coburn's  estate  in 
any  other  jurisdiction.  He  was  therefore 
compplled  to  pay  the  mortgage  to  Cobum, 
or  nnhject  bimsplf  to  the  costs  of  an  action 
bToug'ht  agflinat  him  to  recover  the  money. 
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If  an  action  had  been  brought  by  the  ad- 
ministrator, and  the  facts  had  appeared  on 
the  trial  of  the  cause  as  they  did  to  Storey 
when  payment  was  demanded  of  him  by  the 
administrator.  Storey  would  have  had  no 
defense  to  the  scire  facias  issued  on  tiie 
mortgage,  and  would  have  been  compplted  to 
pay  the  principal  and  interest  due  thereon. 
Storey,  therefore,  was  not  required,  under 
the  facts  of  the  case  as  disclosed  to  him  at 
the  time,  to  resist  payment  of  the  mortgage. 
All  he  knew  was  that,  the  mortgagee  being 
dead,  the  proper  party  to  ree^Te  payment  of 
the  mortgage  was  her  personal  representa- 
tive, duly  appointed  the  TQgister  of  wills. 
There  was  therefore  no  reason  or  ground 
for  Storey  declining  to  pay  the  mortgage 
when  Henry  Cobum  presented  bis  letters  of 
administration,  granted  1^  the  register  of 
Chester  county,  and  demanded  payment. 
The  payment  by  Storey  nnder  the  circum- 
stances was  a  full  dischai^  of  the  mort- 
gage obligation. 

It  is  contended  on  the  part  of  the  plain- 
tiff that  the  letters  of  administration  grant- 
ed to  Cobum  in  Chester  county  were  in- 
valid, and  gave  him  no  anthority  to  collect 
the  money  due  on  the  mortgage  because  of 
the  probate  of  the  will  of  Mra.  Cobnra  and 
the  granting  of  letters  of  admlnlatratioa 
thereon  to  the  plaintiff  in  Delaware  county. 
This  contention  rests  upon  a  misapprehen- 
sion of  the  facts  relative  to  the  presentation 
of  the  win  to  the  register  of  Delaware  coun- 
ty and  its  probate  and  granting  of  letters 
thereon.  The  will  was  left  with  the  register 
of  Delaware  county  on  Januaiy  9,  1908, 
and,  on  the  following  day,  the  subscribing 
witnesses  appeared  before  the  register  and 
made  the  usual  affidavits.  The  register, 
however,  did  not  admit  it  to  probate  at 
that  time.  There  was  no  further  action 
taken  in  regard  to  the  will,  so  far  as  the 
record  discloses,  until  June  20,  1906,  when 
the  register  entered  a  decree  of  record  ad- 
mitting the  will  to  probate.  Letters  of  ad- 
ministration were  not  granted  until  three 
days  thereafter,  on  June  23d.  The  act  of 
the  two  attesting  witnesses  appearing  before 
the  raster  and  testifying  was  not  a  pro- 
bate of  the  will,  The  probate  of  a  will 
is  the  judicial  act  of  the  register,  and  is 
attested  by  bis  formal  decree,  or  by  some 
official  act  performed  by  his  reeogniang  it 
as  prolated.  Hie  testimony  of  the  wit- 
nesses, which  the  act  of  assaiibly  requires  in 
order  to  prove  a  will,  is  a  prerequisite  to 
the  act  of  the  register  in  granting  pro- 
bate of  it.  Without  such  testimony,  the 
roister  cannot  act,  but,  when  the  testimony 
is  produced  before  him,  and  he  is  satisOed 
of  the  sufficiency  of  the  proof  to  justify  the 
probate  of  will,  he  enters  a  decree  that  the 
instrument  "be  admitte^and  reeorded  as 
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the  last  will  and  testament"  of  the  deceased. 
This  is  a  judicial  decree,  and  is  the  pro- 
bate of  the  will.  Says  Duncan,  J.,  in  Lt^n 
V.  Watt,  6  Serg.  &  R.  212,  214:  "The  pro- 
bate of  a  will  does  not  mean  the  exhibition 
of  the  evidence  on  which  it  ia  admitted  to 
he  recorded,  but  the  sentence  or  decree  of 
the  register.  It  is  a  decision  of  a  judge, 
from  which  an  appeal  lies  to  the  Tegister's 
court."  In  that  case  it  was  held,  in  eject- 
ment, that  a  certificate  of  a  register  that 
a  will  of  lands  had  been  duly  proved  was 
admissible  in  evidence,  under  an  act  of  the 
l^slature  making  copies  of  all  wills  and 
probates  "good  evidence  to  prove  the  gift  or 
devise."  In  Loy  v.  Kennedy,  1  Watts  ft  S. 
896,  the  court,  after  reviewing  the  provi- 
sions of  the  act  of  1832  as  to  the  register's 
dutiea,  said  (page  398) :  "In  the  perform- 
ance of  thia  duty  [in  probating  a  will],  the 
raster  fs  a  judge,  and  admitting  the  will 
to  probate  ia  a  judicial  act,  and  the  only 
remedy  given  to  the  party  aggrieved  is  an 
appeal  to  th^  raster's  court."  It  was  held 
that  the  decree  of  a  raster  cannot  be  im- 
paired in  a  collateral  issue.  In  Holliday 
V.  Ward,  19  Pa.  486,  489,  67  Am.  Dec.  671, 
it  ia  Bald  by  Black,  Ch.  J.,  delivering  the 
opinion:  "A  raster  is  a  judge,  and  the 
admission  of  a  will  to  probate  is  a  judicial 
decision.  .  .  .  Such  judgment  can  only 
be  set  aside  on  appeal,  and  is  unimpeach- 
able in  any  other  proceeding.  The  validity 
of  the  will  is  a  fact,  which  the  law  infers 
from  the  deciaion  itself  of  the  roister,  and 
not  fr<Hn  the  evidence  on  which  that  deci- 
sion was  based  .  .  .  [page  490  of  19 
Pa.].  His  attestation  may  be  a  simple  cer- 
tificate that  the  will  was  proved  and  ap- 
proved. Whether  the  certificate  ^ts  out  no 
evidence  at  all,  or  evidence  insufficient,  the 
will  must  be  received  if  the  register  has  not 
condemned  it." 

It  will  be  observed,  therefore,  that  the 
probate  of  Mrs.  Cobnrn's  will  did  not  take 
place  until  June  20,  1906,  and  that  letters 
of  administration  with  the  will  annexed  were 
not  granted  until  three  days  thereafter.  It 
appears  from  the  testimony  of  the  attorney 
for  the  defendant,  who  was  consulted  by 
hia  client  about  making  the  payment  to 
Cobum,  that  the  attorney  went  to  Dela- 
ware county  and  examined  the  records  there 
to  see  if  any  letters  had  been  taken  out  on 
the  estate  of  Mrs.  Coburn,  but  found  that 
no  '  such  letters  had  been'  issued  in  that 
county.  He  also  made  inquiry  at  the  reg- 
ister's office  whether  any  proceedings  had 
been  taken  in  the  estate  of  Mrs.  Cobum, 
and  was  informed  that  there  had  been  none. 
It  was  in  consequence  of  this  action  that 
his  counsel  advised  Storey  to  pay  the  mort- 
gage to  Cobum.  At  the  time  of  the  payment 
of  the  mortgage,  April  fi,  1906,  ft  will  be  ob- 
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served  that  the  will  had  not  been  probated, 
and  letters  had  not  been  granted  in  Dela- 
ware county.  There  was  therefore  nothing 
to  prevent  the  payment  of  the  mortgage  to 
the  administrator  of  Mrs.  Cobum  in  Chester 
county.  Even  if  this  will  had  been  produced 
in  Chester  county,  and  letters  granted  there 
on  the  date  that  the  probate  took  place  in 
Delaware  county,  the  payment  of  the  mort- 
gage by  Storey  to  the  administrator  would 
not  be  invalidated.  This  is  the  rule  an- 
nounced in  every  jurisdiction,  and  for  the 
reasons  assigned  in  the  numerous  cases 
which  we  have  already  cited.  The  subse- 
quent discovery  of  a  will  after  the  granting 
of  letters  of  administration  will  not  void  or 
invalidate  acts  performed  by  the  adminis- 
trator prior  to  such  discovery.  The  author- 
ity conferred  by  the  letters  granted  by  the 
register  authorizes  him  to  administer  the 
estate,  to  collect  moneys  due,  and  disburse 
them  in  discharge  of  the  legal  indebtedness 
of  his  decedent.  Those  dealing  with  him  in 
good  faith,  and  by  virtue  of  the  authorify 
contained  in  his  letters,  will  be  fully  pro- 
tected. Our  statute  requires  the  register, 
on  being  advised  of  a  will,  to  revoke  letters 
of  administration  previously  granted.  Kern's 
Estate.  212  Pa.  67,  61  Atl.  673.  But  there 
is  nothing  in  any  of  our  decisions  which 
warrants  the  conclusion  that  the  acts  of  the 
administrator,  done  in  pursuance  of  the 
authority  granted  him,  are  not  of  valid  and 
binding  force  on  the  executor  subsequently 
appointed  and  acting  under  the  will.  The 
reason  of  the  rule  is  that  the  register,  in 
granting  the  letters  uf  admhiistratton,  acta 
in  a  judicial  capacity,  and  that  his  decree 
cannot  be  impeaclied  collaterally,  but,  if 
void  or  voidable,  must  be  attacked  directly, 
and  in  the  manner  provided  in  the  statute. 
Unless  such  conclusiveness,  is  given  to  the 
decree  of  the  register  and  the  action  of  the 
administrator  appointed  by  it,  confusion 
would  result,  and  no  person  would  be  safe 
in  dealing  with  an  administrator.  A  con- 
trary doctrine  would  result  in  litigation, 
which  would  be  necessary  to  protect  par- 
ties dealing  with  the  administrator.  It  is 
apparent  in  the  case  in  hand  that  Storey 
acted  in  the  utmost  good  faith  in  paying 
the  mortgage  to  Cobum,  and  the  facts  jus> 
tified  him  in  believing  that  Cobum  was  the 
proper  legal  authority  to  receive  payment. 
He  had  known  both  Mr.  and  Mrs.  Coburn. 
The  mortgage  was  executed  and  delivered 
in  Chester  county,  and  covered  lands  situate 
in  that  county.  The  Cobums  had  resided 
in  the  county,  and  Storey  had  no  informa- 
tion that  would  lead  him  to  bplieve  that  Mrs. 
Cobum  did  not  reside  there  at  the  time  of 
her  death.  On  the  contrary,  she  was  in  that 
county  at  the  time  of  her  death,  and  her  hus- 
band, in  obtaining  letters,  swore4})at  he  uid 
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hie  wife  resided  there.  Cobum  waa  the 
proper  person  to  administer  the  estate  of 
his  wife,  and  also  the  proper  person  to  re- 
ceive the  interest  on  the  mortgage.  In  ad- 
dition to  these  facts,  the  letters  of  admin- 
istration, which  were  presented  to  Storey 
and  his  counsel  before  the  payment  of  the 
money,  disclosed  on  their  face  that  Mrs. 
Cobum  at  the  time  of  her  death  was  a  resi- 
dent of  the  county,  and  had  property  and 
credits  in  that  coun^.  It  would  certainly 
be  a  dangerous  doctrine  to  Eold,  under  these 
facts,  that  the  payment  by  Storey  of  the 
mortgage  to  the  administntor  was  not  a 
discharge  of  the  Indebtedness.  Such  a  rule 
is  not  sustained  by  reason  nor  by  any  prece- 
dent to  which  our  attention  has  been  di- 
rected. 

The  assignments  of  error  are  snstafned, 
the  judgment  is  reversed,  and  Jndgntoit  la 
now  entered  for  the  defendant. 


FEINNSnjVANIA  SUPREMB  COURT. 
VULCANITE  PAVING  COMPANY 

V. 

PHILADELPHIA  RAPID  TRANSIT  COM- 
PANY. Appt 

<£20  Fa.  603,  69  Ail.  1117.) 

Mechanics'  liens  —  special  l^Islatlon. 

1.  Providing  for  the  enforcement  of  me- 
chanics* Hens  against  the  property  of  pub- 
lie  service  corporations,  not  writ  of 
levari  facias,  as  in  ease  of  liens  against 
other  property,  but  by  special  fieri  facias, 
which  seizes  the  property  as  a  whole  so  as 
not  to  stop  the  operations  of  the  corpora- 
tion and  defeat  its  object,  is  special  l^isla- 
tion  and  invalid. 

Same  —  enforcement  —  inoperative  pro- 
Tlslon. 

,  B.  A  mecluuiles'  lien  must  tell  if  the 
method  provided  for  onfordng  it  is  inopera- 
tive 

(April  20,  1008.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Common  Pleas,  No. 
2,  fdr  Philadelphia  Counfy  in  plaintiff*! 
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favor  in  an  action  brought  to  enforce  a 
mechanics'  lien.  Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  fillls  Ames  Ballard  and  Boyd 
Iiee  Spahr  for  appellant. 

Messrs.  P.  B.  Steffan,  Walter  Blddle 
Seal,  and  Preston  K.  Krdman,  for  appel- 
lee: 

The  mechanics'  lien  acts  passed  prior  to 
1901  did  not  give  a  ri^t  of  lien  agunst 
the  essential  property  of  a  quasi  puUic  oat- 
poration. 

FOTter  V.  Fowler,  60  Pa.  27. 

The  language  of  the  act  of  1001  plainly 
grants  such  a  right,  and,  when  the  laagnage 
is  dear  and  admits  of  but  one  mesoia^ 
there  ia  no  room  for  construction. 

£6  Am.  ft  Eng.  Enc  Law,  p.  SOS;  Com. 
V.  Kevin,  202  Pa.  23,  00  Anu  St.  Rep. 
613,  61  Atl.  604;  Bradbuxy  v.  Wagenhont, 
64  Pa.  182. 

If  the  grant  of  a  right  is  dear,  the  tn- 
definitsnesB,  or  even  the  entire  abeenee,  of 
a  provision  for  a  remedy,  does  not  defeat 
the  dearly  granted  right;  and  the  eourt  will 
imply  a  remedy. 

Endlich,  Interpretation  of  Statutes,  ||  418, 
410;  26  Am.  ft  Eng.  Enc.  Xaw,  p.  672; 
Lancaster  County  v.  Lancaster,  160  Pa.  412, 
28  Atl.  864;  Com.  v.  Conyngham,  66  Pa. 
09;  Dwarris,  Stat.  S|  614-617;  Anunant  v. 
New  Alexandria  ft  P.  Tump.  Road  Co.  13 
Serg.  ft  R.  210,  16  Am.  Dec  683;  Reid  v. 
Northwestern  R.  Co.  88  Fa.  S57;  17  Cje. 
Law  ft  Proo.  p.  922. 

A  eourt  of  law  has  full  control  over  its 
own  process,  and  has  the  right  to  mold  its 
executions  in  such  a  form  as  vrill  meet  the 
requirements  of  any  particular  case. 

Patterson  v.  Patterson,  27  Pa.  4Qi  Pear- 
son V.  Morrison,  2  Serg.  ft  R.  20;  Irwin  T. 
8aioemaker,  8  Watts  ft  S.  76. 

Classification  by  the  legislature  in  r^ard 
to  the  execution  of  liens,  one  remedy  being 
provided  where  tiie  lien  is  against  the  es- 
sential property  of  quasi  public  corporations, 
and  a  different  remedy  against  all  other 
defendants,  is  a  proper  one. 

St^fmaiar  v.  Jones,  203  Pa.  47,  52  Ati. 
66;  Com.  V.  Fisher,  213  Pa.  48,  62  AU.  108; 
Wheeler  v.  Hiiladelphia,  77  Pa.  338;  Otmi. 
V.  OiUlgan,  106  Pa.  604.  46  AtL  184 ;  Ayars's 


Note.  —  It  will  be  noted  that  in  the  above 
case  the  statute  attempted  to  provide  a  rem- 
edy for  the  satisfaction  of  a  mechanics*  lien 
upon  a  particular  structure  ofapablic  serv- 
ice corporation,  by  permitting  a  sale  of  all 
of  its  property  as  an  entity,  thus,  in  effect, 
extending  the  lien  to  all  its  property,  which, 
as  shown  in  Vulcanite  Portland  Cement  Co. 
V.  John  W.  Allison  Co.  220  Pa.  382,  6d  Atl. 
855,  rendered  the  statute  obnoxious  to  a 
constitutional  prohibition  of  the  passage  of 
anv  local  or  special  law  "providiiu  or  cban- 
17L.RA.(NJS.) 


ging  methods  for  the  collection  of  debts,  or 
the  enforcement  of  judgments." 

However,  the  statutu  of  many  states,  ths 
constitutionality  of  which  has  apparently 
heoa  asumed,  grant  to  laborers,  mechanics, 
etc.,  a  lien  upon  the  property  of  a  public 
service  corporation  as  an  entity,  although 
the  labor  or  materials  are  bestowed  only 
upon  a  particular  structure  or  portion  of 
its  property.  It  is  apparent  that,  under 
such  statutes,  the  question  before  the  court 
in  the  Pennsylvania  ease  could  not  arise. 
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Appeal.  122  Fa.  266,  2  L.ItA.  577,  16  Atl. 
366, 

The  Bubject  of  the  act  is  sufficiently  ex- 
pressed in  the  title. 

Com.  V.  Wyman,  137  Pa.  508,  21  Atl. 
380^  Com.  Jones,  4  Fa.  Super.  Ct.  362; 
Re  Sugar  Notch,  192  Fa.  340,  43  Atl.  985; 
Page  T.  Williamsport  Suspender  Co.  191 
Pa.  611,  43  Atl.  345;  Com.  ex  rel.  Carson 
V.  Broad  Street  Rapid  Tranrit  Streat  R.  Go. 
SIS  Pa.  11,  67  Aa  958. 

Elkln,  J.,  delirered  the  opinion  of  the 
eourt: 

Prior  to  the  act  of  1901  (P.  L.  431), 
there  can  be  no  question  that  it  wag  the  set- 
tled policy  of  the  law,  as  expressed  in  the 
decisions  of  our  courts  and  by  statute,  that 
the  property  of  a  public  service  corporation, 
essenti^  to  the  operation  of  its  fnuKhises, 
oould  not  be  seized  and  sold  under  an  ordi- 
nary writ  of  fieri  facias.  Indeed,  as  far 
back  as  1826,  Chief  Justice  Tilghman,  speak- 
ing for  the  eonrt  in  Ammant  v.  New  Alex- 
andria A  P.  Tump.  Road  Co.  13  Serg.  ft  R. 
210,  16  Am.  Dec.  593,  held  that  such  prop- 
erty was  entirely  exempt  from  levy  and  sale 
on  execution.  To  avoid  the  harsh  conse- 
quences of  this  rule,  and  to  give  judgment 
creditors  a  remedy  against  such  oorpora- 
tions,  the  act  of  June  16.  1836  (P.  L.  756), 
was  passed.  This  act  provided  for  the  se- 
questration of  the  property  and  earnings  of 
a  corporation  in  order  to  satisfy  a  judg- 
ment obtained  against  it.  The  sequestra- 
tion iHoeeedinga  were  so  cumbersome  that 
the  legislature,  in  1870,  1^  statute,  pro- 
vided a  new  process  in  the  nature  of  a 
special  writ  of  fieri  facias,  under  wldch  the 
property  of  a  quasi  public  corporation  may 
be  seiaed  and  sold ;  but,  in  order  to  do  so,  it 
is  necessary  to  strictly  follow  the  require- 
ments of  ihe  act.  The  decisions  of  our 
courts,  as  well  as  tlie  statutes  relating  to 
the  subject,  are  based  on  a  policy  of  the  law 
intended  to  keep  intact  the  property  belong- 
ing to  and  sasential  in  the  operaUon  of  a 
pnblie  service  corporation,  so  that  its  credit- 
ors mays  not  seize  and  sell  the  same  piece- 
meal, and,  by  thus  disabling  it,  defeat  the 
purpose  for  which  it  was  created,  by  ren- 
dering it  unable  to  perform  its  duties  to 
the  public.  On  this  question,  see  Turnpike 
Co.  V.  Wallace,  8  Watts,  816;  Susquehanna 
Canal  Co.  v.  Bonham,  0  Watts  ft  8.  27,  42 
Am.  Dec  315;  Philadelphia  ft  B.  C.  R.  Co.'s 
Appeal,  70  Fa.  355;  Com.  ex  ret.  Atty. 
Gen.  T.  Susquehanna  ft  D.  R.  Co.  122  Fa. 
306,  1  L.R.A.  225,  15  Atl.  448;  Margo  v. 
Pennsylvania  R.  Co.  213  Pa.  468,  110  Am. 
St.  Rep.  569,  62  Atl.  1081. 

As  to  mechanics'  liens,  it  was  held  in  Fos- 
ter v.  Fowler,  60  Pa.  27,  and  Guest  v.  Lower 
Merion  Water  Oo.  142  Fa.  610.  12  L.R.A. 
17LJLA.(N.S.) 


324,  21  AU.  1001.  that,  under  the  then  ex- 
isting law,  structures  essential  to  the  opera- 
tion of  a  quasi  public  corporation  are  not 
subject  to  lien  by  the  mechanic  and  material- 
man as  other  buildings  are.  These  cases  fol- 
lowed the  rule  hereinbefore  stated,  and  held 
that  it  was  against  the  policy  of  the  law 
to  permit  a  lien  to  be  filed  against  the  engine 
house,  pumping  station,  and  other  structures 
of  a  quasi  public  eorporatiou.  Thus  the 
law  stood  until  the  passage  of  the  act  of 
1901 ;  and  it  must  now  be  determined 
whether  this  act  has  changed  or  modified 
the  old  rule  ao  as  to  permit  the  filing  of  a 
lira  against  the  power  house  of  the  defend- 
ant company,  erected  upon  a  lot  therein  de- 
scribed, even  if  the  l^slature  had  the  power 
to  do  so.  when  enforced  in  the  same  manner 
as  other  mechanics'  liens,  which  question 
has  not  been  raised,  and  need  not  be  deter- 
mined for  the  purposes  of  the  present  case. 
It  must  be  conceded  tliat  the  definition  of 
tiie  words  "structure  or  other  improve- 
ments," used  in  the  first  section  of  the  act. 
is  broad  enou^  to  include  the  stations, 
power  houses,  and  other  structures  of  a  pub- 
lie  service  corporation;  but  the  difficully  is 
in  the  remedy  provided  for  the  enforcement 
of  the  claim.  Section  46  (page  452)  pro- 
vides that,  where  judgment  is  recovered  up- 
on any  claim,  the  property  named  in  which 
is  essential  to  the  business  of  a  public  serv- 
ice oorpoxation,  "the  claimant  shall  have 
ereention  thereupon  as  in  other  cases  of 
judgment  against  corporations.  Upon  the 
distrilmtioii  of  waj  fund  realised  1^  a  sale 
of  the  franchises  and  the  whole  or  any  part 
of  the  assets  of  the  eorporations,  the  court 
shall  determine  the  relative  value  of  the 
whole  improvement  to  the  property,  to  re- 
cover from  part  or  all  of  which  the  claim  was 
filed;  and  the  claim  shall  be  proved  with 
other  such  claims  to  the  extent  that  the 
value  thus  determined  bears  to  the  whole 
valus  of  the  franchises  and  assets  sold." 
The  ordinary  process  for  the  enforcement 
of  a  judgment  obtained  on  a  mechanics'  lien 
is  by  levari  facias,  which  is  a  proceeding  in 
rem.  But,  as  to  public  service  oorporations, 
a  different  process  Is  provided  by  the  act  of 
1901 ;  that  is  to  say,  the  claimant  shall  have 
the  same  kind  of  execution  process  as  is  pro- 
vided for  the  enforcement  of  judgments 
against  such  corporations.  In  other  words, 
the  appellee  in  the  present  case,  after  hav- 
ing obtained  a  judgment  on  the  claim  filed 
against  the  power  house  of  the  appellant  cor- 
poration, cannot  sell  the  same  on  a  writ 
of  levari  facias,  but  must  proceed  by  special 
writ  of  fieri  facias  under  the  act  of  1870, 
which  authorizes  the  seizure  and  siJe  of 
property  essential  and  necessary  to  the  ex- 
istence of  a  quasi  public  corporation,  not 
piecemeal,  ao  as  to  stop  its  OTwration  Jtnd 
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defeat  the  object  of  its  charter,  but  as  a 
whole.  Reynolds  v.  Reynolds  Lumber  Co, 
lOfi  Pa.  620,  47  Am.  St  Rep.  935,  32  Atl. 
537.  It  will  thus  be  seen  that,  while  the  act 
of  1901  may  authorize  the  flling  of  a  lien 
Bjrainst  the  power  house  of  the  appellant 
company,  that  lien  can  only  be  enforced  by 
the  sale  of  all  its  property,  and  the  remedy 
thus  provided  is  not  an  action  in  rem,  hut 
is  in  the  nature  of  a  proceeding  in  personam, 
under  the  special  writ  of  fieri  facias  pro- 
vided by  the  act  of  1870.  This  is  the  very 
thing  that  this  court  said,  in  the  recent 
case  of  the  Vulcanite  Portland  Cement  Co. 
V.  John  W.  Allison  Co.  220  Pa.  382,  69  Atl. 
855,  could  not  be  done.  In  that  case  it  was 
held  that  the  mechanics'  lien  laws  were 
founded  upon  the  theory  that  those  who  fur- 
nished labor  and  materials  in  the  construc- 
tion of  a  building  should  have  the  right  to 
file  a  lien  against  the  building  itself,  the 
structure  into  which  their  labor  and  mate- 
rials entered,  in  preference  to  other  general 
creditors,  as  a  protection  in  so  far  as  the 
building  itself  and  the  curtilage  surrounding 
it  afforded  a  security;  but,  as  was  plainly 
indicated  in  that  opinion,  such  liens  must 
be  restricted  to  the  particiflar  buildings  or 
structures  against  which  the  claim  is  filed. 
Under  the  rule  of  tiiat  case,  the  lien  in  the 
present  case  cannot  be  sustained.  It  is  ar- 
gued with  much  force  that  the  lien  may  be 
valid  even  if  the  method  of  enforcing  it  can- 
not be  sustained.  This  is  not  an  open  ques- 
tion, for  the  exact  point  was  made  in  Foster 
T.  Fowler,  supra,  in  which  Chief  Justice 
Thompson,  speaking  for  the  court,  said:  "In 
tile  able  argument  of  the  learned  counsel 
of  the  plaintiffs  in  error,  it  was  claimed 
that  we  should  consider  the  question  of  lien 
without  reference  to  its  possible  enforce- 
ment. This  would  be  too  abstract  and  un- 
practical; for  the  lien  abstractly  is  noUiing, 
its  consequences  or  results  everything.  Tlte 
fruita  of  a  lien  are  what  the  plaintiffs  in 
error  are  oontending  for.  We  cannot,  there- 
fore, look  at  the  question  of  lien  witiiout  ref< 
crence  to  the  legal  consequences  of  it,  and,  if 
they  would  necessarily  contravene  settled 
principletj  it  is  evident  that  such  an  effect 
should  not  be  given,  and  was  not  intended  by 
the  law,  and,  if  it  be  incapable  of  the  prac- 
tical results  ansigned  by  law  to  it.  it  iii  in- 
operative,— is  no  lien." 

We  therefore  hold  that  the  method  provid- 
ed by  §  46  for  the  enforcement  of  the  judg- 
ment, not  being  a  proceeding  in  rem  so  as 
to  CTforce  the  claim  against  the  particular 
building  into  which  the  materials  entered,  is 
special  legislation  for  this  class  of  liens,  ob- 
noxious to  the  Constitution,  and  therefore 
inoperative.  The  method  of  enforcing  the 
lien  bei^  inoperative,  the  Hen  itself  must 
17L.R»\.(X.S.) 


fall.  The  affidavit  of  defense  Is  sufficient  to 
prevent  judgment. 

Judgment  reversed,  and  record  remitted  to 
the  court  below,  with  direction  to  enter  such 
judgment  or  make  such  order  as  the  plead- 
ings require  in  accordanoe  with  this  o^ii^ 
ion. 


UNITED    STATES   CIRCUIT  COUBT 
OF  APPSIAIiS,  EIGHTH  CIRCUIT. 

SB  BBRTJBNSH^W. 

(86  0.  0.  A.  ei,  107  Fed.  363.) 

Bankruptcy  —  Insolvent    firm  ~  KUlTent 

partner's  estate. 

1.  A  partnership  was  adjudicated  bank- 
rupt, but  none  of  Uie  partners  was  adjudged 
a  bankrupt.  Applicatim  was  made  to  the 
court  to  order  an  unadjudicated  partner  to 

turn  over  his  proper^  to  the  trustee  of  the 
partnership  estate  for  administration  in 
bankruptcy.  Held,  the  court  of  bankruptcy 
was  without  jurisdiction  to  summarily 
take  and  administer  in  the  proceedings 
against  thn  partnership  the  individual  es- 
tate of  the  solvent  partner  without  his  con- 
sent. 

Same  —  partnership  as  distinct  entity. 

2.  Under  bankruptcy  act  of  July  1,  1898, 
chap.  541,  30  SUt.  at  L.  544,  U.  S.  Comp. 
Stat.  1001,  p.  3418,  a  partnership  is  a  dis- 
tinct entity,  a  person  separate  from  the 
partners  who  compose  it.  It  owns  its  prop- 
erty and  owes  its  debts  apart  from  the  in- 
dividual property  of  its  members,  which  it 
does  not  own,  and  apart  from  the  individual 
debts  of  its  members,  which  it  does  not  owe. 
It  may  be  adjudged  bankrupt,  although  the 
partners  who  compose  it  are  not  so  adju- 
dicated. 

Same  ~  trustee  estate  of  unadjudicat- 
ed partner  —  administration. 

3.  The  trustee  of  the  estate  of  a  bankrupt 
partnership  is  not  the  trustee  of  tlie  indi- 
vidual property  of  the  unadjudicated  part- 
ners, and  has  no  more  right  to  administer 
that  property  than  he  has  to  administer  the 
property  of  indorsers  of  the  commercial  pa- 
per of  the  firm,  or  the  property  of  sureties 
for  its  debts. 

He  is  not  the  trustee  or  the  assignee  of 
the  claims  of  the  partnership  creditors,  nor 
their  agent  or  attorney  to  collect  those 
claims  out  of  other  than  the  partnership 

Headnotes  by  Sanbobn,  Circuit  Judge. 


Mote.  —  The  decision  in  the  for^foing 
case  arrays  the  circuit  court  of  appeals 
of  the  eighth  circuit  against  the  position 
taken,  or  at  least  stated  obiter,  by  the  cir- 
cuit court  of  appeals  of  the  sixth  circuit 
in  Dickas  t.  Barnes,  5  L.R.A.(N.S.)  654, 
and  the  circuit  court  of  appeals  of  the  sec- 
ond circuit  in  Re  Meyer,  39  G.  C.  A.  368, 
98  Fed.  076.  which  is  referred  to  in  a  case 
note  to  the  ftmner  case  in  S  L.R.A.(K.S.) 
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property,  and,  where  no  partaer  is  adjudged 
bankrupt,  he  has  no  power  to  enforce  such 
claims  against  any  property  except  the 
partnership  property,  or  against  ai^  un- 
adjudicated  partner  or  other  person  who 
has  none  of  the  partnership  property. 
Same  —  statntes. 

4.  Under  act  March  2,  1867,  chap.  176,  14 
Stat,  at  L.  617,  and  the  Massachusetts  in- 
solvency law  of  1838  (Laws  1837-38,  chap. 
163,  p.  449 ),  a  partnership  was  an  aggrega- 
tion of  partners,  and  the  insolveuCT  or 
bankruptcy  of  the  partners  conditioned  the 
bankruptcy  of  the  partnership.  It  is  not 
so  under  the  act  of  1898,  and  therefore 
many  of  the  rules  of  law  applicable  binder 
the  former  acts  do  not  oUain  under  the 
latter. 

Same  —  nnadjadlcated  partner's  prop- 
erty —  creditors. 

5.  The  partnership  creditors  may  pursue 
unadjudicated  partners  by  actions  at  law 
and  suits  in  equity,  before,  during,  and  after 
the  proceedings  in  bankruptcy  against  the 
partnership. 

Same  —  discharge  of  partnerslilp  —  ef- 
fect. 

6.  The  discharge  of  the  partnership  where 
the  piurtners  are  not  adjudicated  bankrupt 
does  not  discharge  the  partners  from  tiieir 
liability  for  the  partnership  debts. 

Same  —  partnerslilp  —  Insolvency  — 
what  constitutes. 

7.  Under  the  act  of  1898,  a  partnership 
is  insolvent  if  the  partnership  property  is 
insuflicient  to  pay  the  partnership  debts,  be- 
cause it  is  a  person  {§  1  [19]  chap.  641,  30 
Stat,  at  L.  545,  U.  S.  Comp.  SUt.  1901,  p. 
3419),  because  any  person  is  insolvent,  un- 
der that  act,  whose  property  is  insufficient 
to  pay  its  debts  (I  1  [15]) ;  and  the  only 
property  a  partnership  has,  or  can  convey,  or 
appiv  to  the  payment  of  its  debts,  is  part- 
nership property,  and  the  only  debts  it  owes 
are  the  partnership  debts. 

(Hook,  Circuit  Judge,  dissents.) 

(November  19,  1907.) 

PETITION  for  revision  and  reversal  of  a 
decree  of  the  District  Court  of  the 
United  States  for  the  District  of  Utah  dis- 
missing the  petition  of  a  partnership  trus- 
tee in  bankruptcy  for  an  order  upon  one  of 
thft  unadjudicated  partners  of  tlie  flrm»  to 
turn  over  oertain  individual  property  to  be 
applied  to  the  payment  of  partnership  d^ts. 
IKsmissed. 

Statement  by  Sanborn,  Circuit  Judge: 
On  November  13.  190S,  the  oourt  below 
found  that  B.  F.  Masterman,  C.  C.  Surber, 
sad  Charles  Joyce,  doing  business  as  the 
Opera  House  Drug  Company,  made  an  as- 
signment for  the  benefit  of  their  ereditors, 
and,  npm  that  ground  alone,  "adjudged  that 
said  B.  F.  MaBterman,  C.  C.  Surber,  and 
Charles  Jorce.  partners  doing  business  as  the 
17L.ILA.('n.S.) 


Opera  House  Drug  Company,  be  adjudged 
bankrupts;"  and  added:  "It  is  further  or- 
dered that  this  adjudication  binds  only  the 
partnership  entity,  and  not  the  partners 
as  individuals."  None  of  the  partners  was 
found  to  he  insolvent  or  adjudged  to  be 
bankrupt.  The  trustee  chosen  by  the  cred- 
itors of  the  partnership  collected  the  part- 
nership property,  converted  it  into  money, 
and  paid  the  expenses  of  the  proceedings. 
He  then  had  remaining  $213.35  to  be  dis- 
tributed among  the  creditors,  and  the  in- 
debtedness of  the  partnership  to  them  was 
$4,180.66.  Thereupon  he  filed  a  petition 
in  the  court  below  for  an  order  upon  C.  G. 
Surljer,  one  of  the  partners,  that  he  should 
turn  over  to  him  certain  real  estate  which 
did  not  belong  to  the  partnership  and  whicli 
he  owned  individually,  to  be  applied  to  the 
payment  of  these  d^ts.  Surber  answered 
that  this  real  estate  was  his  individual 
property,  that  he  had  not  been  and  was  not 
insolvent,  and  that  he  had  not  been  ad- 
judged a  bankrupt.  The  referee  found  the 
facts  to  be  as  Surber  alleged,  and  denied  the 
prayer  of  the  petition,  on  the  ground  that 
the  real  estate  of  an  unadjudicated  solvent 
partner  was  not  subject  to  administration 
in  bankruptcy  upon  a  simple  adjudication 
of  the  partnership;  and  the  court,  upon  a 
proper  certificate,  affirmed  this  ruling.  The 
trustee  presents  this  decision  for  revision 
and  reversal  by  a  petition  under  8  24b  of 
the  bankruptcy  law.  Act  July  1,  1898, 
chap.  641,  30  Stat,  at  L.  663,  U.  S.  Comp. 
Stat.  1901,  p.  3432. 

Argued  before  Sanborn  and  Hook,  CJircuIt 
Judges,  and  Philips,  District  Judge. 

Messrs.  Wlllard  W.  Padgett,  William 
P.  Dillard,  and  William  M.  Banks  for  pe- 
titioner. 

Messrs.  Joseph  B.  Tomlinson,  Anstln 
M.  Keene,  and  Edward  O.  Gates  for  re- 
spondeat. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  adjudication  in  bankruptcy  in  this 
case  is  a  distinct  judgment  that  the  part- 
nership is  a  banlcrupt,  and  that  none  of  the 
partners  is  a  bankrupt.  This  decision  has 
not  been  challenged  1^  appeal,  those  issues 
are  now  res  judicata,  and  the  only  question 
here  is,  May  the  bankruptcy  court,  in  the 
administration  of  the  estate  of  a  bankrupt, 
draw  to  itself  and  apply  to  the  payment  of 
partnership  creditors,  individual  property 
of  solvent  partners,  none  of  whom  has  been 
adjudged  a  bankrupt  T 

There  are  two  eoneeptions  of  a  partner- 
ship, one  springing  from  the  ^reement  on 
which  it  is  founded,  that  it  is  an  a^^fr^- 
tion  of  persons  associated  together  to  share 
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its  profits  and  Iosbcb,  owning  its  properfy, 
and  liable  for  its  debts.  The  other  that  it  is 
an  artificial  being,  a  distinct  entity  sepa- 
rate in  estate,  in  rights,  and  in  obligations 
from  the  partn«v  who  compose  it.  In  most 
of  its  relations  to  persona  and  things,  the 
latter  conception  is  the  more  accurate.  The 
supreme  court  of  Vermont,  in  1878,  in  Walk- 
er y.  Wait,  60  Vt.  668,  67Q,  declared  that 
"&  partnership  or  joint^stock  company  is 
just  as  distinct  and  palpable  an  entity,  in 
the  idea  of  the  law,  as  distinguished  from 
the  individuals  composing  it,  as  is  a  cor- 
poration; and  can  contract,  as  an  individ- 
ualized and  unified  party,  with  an  individ- 
ual person  who  is  a  member  thereof,  as 
effectually  as  a  corporation  can  contract 
with  one  of  Its  stodcholders.  The  obliga- 
tion and  the  liabilily,  infer  partes,  are  the 
same  in  the  one  ease  as  the  other.  The  only 
practical  difference  is  a  teclmieal  one  hav- 
ing refeiMMe  to  the  ttavm  and  fonn  <A  ram- 
•dy- 

Jndge  Cooley,  in  Bobertson  t.  Corsett,  39 
Mich.  764,  said,  in  the  same  year:  "The 
partnership,  for  most  legal  purposes,  is  a 
distinct  entity, — having  its  own  property, 
capable  of  contracting  separate  debts,  hav- 
ing the  right  to  sue  in  equity  its  several 
members,  and  to  be  protected  against  their 
eondiiet  to  the  same  extent  that  it  might 
be  against  the  conduct  of  strangers." 

Judge  Brewer,  now  Mr.  Justice  Brewer  of 
the  Supreme  Court,  said,  in  1876,  in  Cross 
V.  Burlington  Nat.  Bank,  17  Kan.  340: 
"Where  one  joins  a  partnership,  as  in  this 
case,  he  makes  himself  a  part  of  an  entity 
already  existing,  whidi  has  acquired  cer- 
tain property  and  business,  and,  in  acquiring 
it,  has  incurred  certain  indebtedness.  The 
firm  owns  the  property,  holds  the  business, 
and  owes  the  debts." 

Thus,  it  may  be  seen  that  the  conception 
of  tiie  partnership  as  a  distinct  entity,  sep- 
arate in  estate  and  obligations  from  each 
of  the  partners,  and  from  the  individual  es- 
tates and  obligations  of  each  partner,  was 
an  established  and  approved  l^;al  concep- 
tion years  before  the  act  of  1898  was  passed. 
Congress  embodied  tiiis  conception  of  a  part- 
nership, in  the  bankruptcy  law  of  1698,  by 
these  clear  provisions: 

Section  1  (19):  "Tersons'  shall  in- 
clude corporations,  except  where  otherwise 
specified,  and  officers,  partnerships,  and 
women."  Act  July  1,  1808,  chap.  641,  30 
Stat,  at  L.  645,  U.  8.  Comp.  Stat.  1901,  p. 
3410. 

Sections:  "Partners,  (a)  A  partnership, 
during  the  continuance  of  the  partnership 
business,  or  alter  its  dissolution  and  before 
the  final  settlement  Uiereof,  may  be  ad- 
judged a  bankrupt. 

"(b)  The  creditors  of  the  partnership 
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shall  appoint  the  trustee;  in  other  respects, 
ao  far  as  possible,  the  estate  shall  be  ad- 
ministered as  herein  provided  for  other  es- 
Utes. 

"(e)  The  eimrt  of  bankruptcy  whidi  has 
jurisdiction  of  one  of  the  partners  may 
have  jurisdiction  of  all  tiie  partners,  and  of 
the  administration  of  th«  partnerahip  and 
individual  property. 

"(d)  Hie  trustee  shall  keep  separate  ac- 
counts of  the  partaezship  property  and  ol 
the  proper^  belonging  to  Um  individiia] 
partners. 

"  ( e)  The  expensea  shall  be  paid  fron^  the 
partnership  prc^rty  ...  in  sneh  |»i>- 
portions  as  the  court  shall  determine. 

"(f)  The  net  proceeds  of  the  partnership 
property  shall  be  appropriated  to  the  pay- 
ment of  the  partnership  debts,  and  the  net 
proceeds  of  the  individual  estate  of  each 
partner,  to  the  payment  of  his  individual 
debts.  Should  any  surplus  remain  of  the 
property  of  any  partner  after  paying  his 
individual  debts,  such  surplus  shall  be  add- 
ed to  the  partnership  assets,  and  be  applied 
to  the  p^ment  of  the  partnership  debts. 
Should  any  surplus  of  the  partnerahip  prop- 
erty remain  after  paying  the  partnership 
debts,  such  surplus  sliall  be  added  to  the  as- 
sets of  the  individual  partners  in  the  pro- 
portion of  their  respective  interests  in  tha 
partnership. 

"(g)  The  court  may  pennit  the  proof  of 
the  claim  of  the  partnership  eotate  against 
the  individual  estates,  and  otoe  verso,  and 
may  marshal  the  assets  of  the  partnership 
estate  and  individual  Mtates  ao  as  to  pre- 
vent preferences  and  secure  the  equitable 
distribution  of  the  property  of  the  several 
estates. 

"(h)  In  the  event  of  ope  or  more,  but  not 
all,  of  the  members  of  a  partnership  being 
adjudged  bankrupt,  the  partnership  prop- 
erty shall  not  be  administered  in  bank- 
ruptcy, unless  by  consent  of  the  partner  or 
partners  not  adjuii^ed  bankrupt;  but  sneh 
partner  or  partners  not  adjudged  bankrupt 
shall  settle  the  partnership  business  as  ex- 
peditiously as  its  nature  will  permit,  and 
account  for  the  interest  of  the  partner  or 
partners  adjudged  bankrupt."  30  Stat,  at 
L.  S47,  648,  chap.  Ml,  U.  S.  Comp.  Stat. 
1901,  p.  3424. 

No  express  provision  can  be  found  in  this 
l^islation,  and  no  indication  or  implication 
is  perceived  in  it,  that  an  adjudication  of 
a  partnership  draws  into  the  administration 
of  its  estate,  in  the  court  of  bankruptcy, 
the  property  of  the  solvent  partners  who 
are  not  adjudged  bankrupts.  On  the  other 
hand,  every  provision  of  it  is  consistent 
with  the  retention  and  administration  of 
their  individual  property,  by  the  unadjudi- 
cated  partners,  and  many_^  (rf  them  are  nt- 
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terly  inconsistent  with  the  kdministration 
of  these  individual  estates  hy  the  bank- 
ruptcy court.  Clause  "c"  provides  that  the 
court  of  bankmptey  which  has  jurisdiction 
of  one  of  the  partners  may  have  jurisdiction 
of  all  of  the  partners  and  of  the  adminis- 
tration of  the  partnership  and  individual 
property.  The  unavoidable  inference  is  that 
the  court  of  bankruptcy  which  does  not 
have  jnrisdiction  of  any  of  the  partners 
cannot  have  jurisdiction  of  all  of  the  part- 
ners and  of  the  administration  of  both  the 
partnership  and  the  individual  property. 
Nor  is  the  reason  for  this  provision  diflScult 
to  perceive.  Section  0  treats  exclusively 
of  bankrupt  partnerships  and  their  mem- 
bers. It  does  not  deal  with  solvent  part- 
neiBhips  that  have  committed  no  act  of 
bankruptcy,  nor  does  it  subject  partner- 
dlipi  to  adjudication  in  bankruptcy,  solely 
beeawe  aDnw  of  their  members  have  been 
adjudged  bankrupts.  A  member  of  a  part* 
nership  may  be  adjudged  bankrupt  when 
the  partnership-  cannot  be,  and,  in  such  a 
eaae^  the  bankruptcy  court  has  no  jurisdic- 
tion of  the  partnership  property.  But, 
where  one  of  the  partners  is  adjudged  bank- 
rupt and  the  court  thus  acquires  jurisdiction 
of  him,  the  partnership  Is  dissolved,  and,  if 
the  partnership  also  is  adjudged  bankrupt, 
the  bankmpti^  oonrt  is  given  juriBdietim  hy 
elauM  "e"  of  the  partnership  and  d  all  it* 
members,  beetraae  it  then  becomes  neeessaiy 
to  mwahal  the  properties  and  tbe  Habilities 
of  the  partnenhip  and  Its  members,  and  to 
distribute  the  proceeds  of  the  properties 
among  the  creditors,  in  aceordanoe  with  the 
equitable  role  redted  in  olanse  "f."  The 
^ovision  of  elanae  V  limply  gives  to  a 
ooarfe  of  baakmptgr  which  has  jnrtsdiction 
of  one  of  the  members  of  a  partnership  ad- 
judged bankrupt  the  same  jurladietion  to 
administer  tiw  estate  of  the  partnership  and 
of  its  members,  which  a  court  of  equity 
wonid  hm  in  similar  eirenmttanoes.  A 
atmrt  trf  equity*  in  aoch  dreumstaneea,  would 
not  take  the  partnership  property  from  the 
solvent  partners;  and  elaoae  'V*  imposes 
upon  the  bankruptcy  court  this  salutary 
rule  of  the  equity  practice.  It  provides 
that  the  property  of  the  partnership  and  its 
administration  shall  not  be  taken  from  the 
unadjudioated  partners  reason  of  the  in- 
solvency or  bankruptcy  of  their  fellows  and 
of  the  partnership.  It  declares  that,  al- 
though the  partnership  and  ono  or  more, 
but  Dot  all,  of  the  members  of  it,  are  ad- 
judged banlcrupts,  and  the  court  thus  has 
jurisdiction  of  them,  nevertheless  "the  part- 
nership property  shall  not  be  administered 
in  bankruptcy  unless  1^  consent  of  the  part- 
ner or  partners  not  adjudged  bankrupt." 

If  tiw  property  of  a  bankrupt  partner- 
ship cannot  be  administered  hy  the  court 
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of  bankruptcy  without  the  consent  of  the  sol- 
vent partner  who  has  not  been  adjudged 
bankrupt,  a  fortiori,  the  latter's  individual 
property  cannot  be.  A  court  which  can- 
not administer  the  property  of  a  partnership 
adjudicated  a  bankrupt  cannot,  by  virtue 
of  its  jurisdictioii  over  this  partnersltip 
property,  which  it  may  not  administer  or 
touch,  draw  to  itself  and  administer  the 
individual  property  of  the  solvent  partner 
without  whose  consent  it  may  not  adminis- 
ter the  partnership  property. 

Hence,  when  clauses  "c"  and  "h"  are 
read  and  construed  together,  they  provide, 
in  effect,  that,  when  a  partnership  and  one 
or  more  of  the  partners,  but  not  all  of  them, 
are  adjudged  bankrupt,  those  who  are  not  so 
adjudged  may  administer  the  partnership 
property  and,  a  fitrtiori,  their  it^vidual 
property,  and  the  coort  may  not  do  so  with- 
out their  consent;  but,  if  the  unadjudi- 
cated  members  consent,  the  court  may  ad- 
minister the  partnerdiip  property  and  their 
individual  estates.  These  provisions,  thus 
interpreted,  are  fair,  just,  and  reasonable. 
The  solvent  partner  cannot,  in  asy  event,  es- 
cape payment  of  the  debts  of  the  partoer* 
ship.  His  individual  property  is  subject 
to  attachment,  fixcoutlmi,  and  to  all  the 
ordinary  processes  of  the  law,  to  satisfy 
them  He  is  more  competent  to  manage 
the  individual  property  and  the  property  ai 
his  firm  which  he  had  the  shrewdness  and 
ability  to  accumulate,  more  competent  to 
convert  them  into  money  and  to  apply  them 
upon  his  obligations,  than  any  trustee 
chosen  by  his  creditors  can  be.  He  knows 
the  property,  its  value,  its  availability  for 
various  uses,  its  market.  He  has  a  vital 
interest  in  securing  the  best  price  for  it; 
and  tin  bet  that  it  is  his  property,  that  it 
is  to  be  applied  to  his  debts,  j^ves  him  a 
preferential  equity  to  apply  it  speedily  and 
cAdentty  to  the  payment  of  his  obliga- 
tions. The  opposite  practice  would  be  un- 
reasonable, unfair  to  tiiose  who  have  aecu- 
mulated  mid  iweserved  tiie  property,  and 
liable  to  much  Injustice.  A  solvent  part- 
nership may  be  adjudged  a  banloupt. 
George  H.  West  Co.  v.  Lea  Bros.  174  U.  S. 
690,  48  L.  ed.  1008,  10  Sup.  Ct.  Rep.  830. 
Suppose  a  partnersUp  owes  $6,000,  and  cme 
of  the  partners  has  individual  property  free 
from  individual  debts  and  subject  to  execu- 
tion, of  the  value  of  $80,000,  and  the  part- 
nership makes  a  general  assignment  and  is 
adjudged  a  bankrupt.  Why  should  not  the 
solvent  partner  administer  the  parbiership 
property  and  his  own,  and  pay  tbe  partner- 
sliip  debts  free  from  the  delay  and  expense 
of  a  trustee  T  Why  should  the  trustee  of 
the  estate  of  the  partnership  take  from  him 
his  property  of  the  value  of  $SO,000,  or  any 
part  of  it,  and  proceed  to  wnvert  tiiemr^ 
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nersfaip  estate  and  the  individual  property 
alike  into  money  and  to  distribute  it  ac- 
cording to  the  provisiona  of  clause  f?  If 
the  solvent  partner  is  willing  to  proceed 
speedily  and  eilleiently  to  conTert  this  prop- 
erty into  money  and  to  pay  the  partnership 
dehts,  no  sound  reason  for  taking  it  from 
him  occurs  to  us.  The  proTisioM  of  i  5 
demonstrate  the  fact  that  none  occurred  to 
the  Congress  and  the  common  and  approved 
practice  in  equity  ia  otherwise.  The  Con- 
gress enacted  the  provision  that  the  partner- 
ship property,  and,  by  more  persuasive  in- 
ference, the  individual  property  of  the 
solvent  partner,  should  not  be  administered 
in  bankruptcy  without  his  conMnt,  to  pre- 
vent such  a  practice. 

A  "partnership"  ia  a  "person."  Section  1 
(19).  A  "person,"  a  "partnership,"  is  in- 
solvent when  the  aggregate  of  its  proper^ 
is  insufficient,  at  a  fair  valuation,  to  pay  its 
debts.  Section  1  (16).  A  partnership  owns 
its  own  property  and  owes  its  own  debts. 
It,  its  property,  and  its  debts  are  separate 
and  distinct  from  the  individuals  who  com- 
pose it,  from  their  individual  property,  and 
from  their  individual  debts.  The  partner- 
ship does  not  own,  cannot  assign,  or  apply 
to  the  partnership  debts,  the  individual 
property  of  its  members,  nor  is  it  liable  for 
their  debts.  The  most  that  a  creditor  of  a 
partner  can  secure  from  a  partnership  or 
from  its  property  is  the  excess  of  the  lat- 
ter after  the  partnership  debts  have  been 
paid.  The  partners  and  their  individual 
property  are,  to  a  lim'ited  extent,  to  the  ex- 
tent of  the  excpss  of  their  individual  prop- 
erty over  their  individual  debts,  but  not  to 
the  full  extent  of  ordinary  indorsers  or  in- 
ili-innitors,  sureties  for  the  debts  of  the 
partnership.  The  act  of  1898  recognized 
these  patent  facts,  and  provided  for  separate 
adjudications  of  the  partnership  and  of  its 
members.  Under  this  act  the  partnership 
may  make  an  assignment  or  commit  some 
other  act  of  bankruptcy,  and  he  adjudged 
a  bankrupt,  while  many  of  its  members  are 
solvent  and  cannot  be  so  adjudged.  On  the 
other  hand,  some  of  its  members  may  be 
adjudged  bankrupts,  while  the  partnership 
is  not  subject  to  such  an  adjudication. 

'Where  a  partnership  is  adjudged  bank- 
rupt and  the  members  of  the  partnership 
are  not,  the  trustee  takes  title  to  the  part- 
neriihip  property  and  to  that  only;  and  his 
full  duty  is  discharged  and  all  tlie  power 
which  he  has  is  exercised,  when  he  eollecfa 
and  converts  the  partnership  property  into 
money  and  distributes  its  procifiifl  among 
the  creditors.  The  creditors  of  the  partner- 
Mhip  may  subject  the  individual  property 
of  the  unadjudicated  partners  to  the  pay- 
ment of  their  debts,  before,  during,  or  after 
the  bankruptcy  proceedings,  1^  actions  at 
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law,  by  suits  in  equity,  or  by  other  pro- 
ceedings, just  as  they  may  the  property  of 
indorsers  upon  the  commercial  paper  of  tlie 
ftrm,  or  the  property  of  sureties  for  its  ob- 
ligations. But  the  trustee  of  the  estate  of 
the  partnership  is  neither  the  assignee  or 
trustee  of  the  claims  of  its  creditors,  nor 
their  attorney  or  agent  to  collect  their 
claims  out  of  the  individual  property  of  the 
unadjudicated  partner;  and  he  nas  no  more 
right  or  authority,  at  law  or  in  equity,  to 
seize  their  individual  property,  and  to  apply 
it  to  the  payment  of  the  partnership  creditors, 
than  he  has  to  take  the  property  of  indorsers 
of  the  firm  paper  or  the  property  of  sure- 
ties for  its  obligations,  and  apply  such  prop- 
erty to  that  purpose.  He  is  merely  the  trus- 
tee of  the  property  of  the  partnership,  not  of 
the  individual  property  of  the  partners,  nor 
of  the  proper^  of  any  other  debtors  of  the 
oreditora  of  the  partnership ;  and  be  ii 
without  power  to  take  or  to  administer  such 
property.  Nor  may  he  maintain  any  action 
or  proceeding  to  enforce  the  liability  of  the 
individual  partners  to  the  partnership 
creditors,  because  he  is  not  the  assignee  of 
the  claims  of  the  creditors  of  the  partner- 
ship; and  he  has  no  more  right  or  authority 
than  a  stranger  to  enforce  these  claims 
against  other  persons  than  the  bankrupt 
partnership,  or  against  other  property  than 
the  property  of  the  partnership. 

Moreover,  since  the  property  of  the  unad- 
judicated partners  does  not  vest  in,  and  may 
not  be  administered  by,  the  trustee  of  the 
bankrupt  partnership,  the  discharge  of  the 
partnership  discharges  that  entity  only  from 
its  debts,  and  leaves  the  partners  still  sub- 
ject to  their  liability  to  pay  the  unpaid 
balance  of  the  claims  of  the  partnership 
creditors.  The  reason  of  the  case  and  the 
plain  provisions  of  the  bankruptcy  law,  alike 
forbid  the  court  of  bankruptcy  to  draw  to 
itself  and  administer  the  individual  property 
of  unadjudicated  partners,  upon  a  mere  ad- 
judication of  the  bankruptcy  of  their  part- 
nership. 

This  conclusion  has  not  been  reached  with- 
out a  careful  examination  of  the  insolvency 
law  of  Massachusetts  from  which  clause  "f^ 
of  §  6  is  practically  copied,  of  the  bank- 
ruptcy law  of  1867,  and  of  a  cloud  of  deci- 
siona  under  the  present  law.  But  theM* 
statutes  have  yielded  little  aid,  and  the  de- 
cisions are  so  numerous  and  various  that, 
after  deliberation,  the  terras  of  the  act  nf 
18rt8  and  their  evident  meaning  seem  to 

:  furnish  the  most  reliable  guide  to  a  proper 
jud^ient.    The  ^fa<)saohusett8  act  was  an 

'  insolvency  law.  Mass.  Laws  1837-38,  chap. 
Ki.'i,  p.  440.  It  pave  to  any  debtor  who  was 
unable  to  pay  his  debts  the  right,  upon  fil- 

I  ing  a  petition  in  court,  to  surrender  bis 

i  property  to  be  applied  to  the  payment  of  Ida 
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.lebta.  It  adopted  the  theory  that  a  part- 
nership was  an  aggregation  of  partners,  and 
not  the  coDceptioQ  of  the  act  of  1898  that 
it  is  an  entity  distinct  from  them.  It  pro- 
vided that,  "where  two  or  more  persons  who 
are  partners  in  trade  become  insolvent,  a 
warrant  may  be  issued  in  the  manner  pro- 
vided in  this  act,  either  on  the  petition  of 
such  partners  or  of  any  one  of  them,  or  on 
the  petition  of  any  creditor  of  the  partners ; 
upon  which  warrant,  all  the  joint  stock  and 
property  of  the  company,  and  also  all  the 
separate  estate  of  each  of  the  partners,  shall 
be  taken,  excepting  such  parts  thereof  as 
may  be,  by  law,  exempted  from  attachment; 
and  all  the  creditors  of  the  company  and  the 
separate  creditors  of  each  partner  shall  be 
allowed  to  prove  their  respective  debts;"  and 
that  the  proceeds  of  the  respective  estates 
should  be  distributed  as  directed  by  i  "i"  of 
the  act  of  1898.  Mass.  Laws  1837-38,  chap. 
163,  p.  475,  S  2^1.  The  bankruptcy  law  of 
1867  adopted  the  same  theory.  It  provided: 
"Where  two  or  more  persons  who  are  part- 
ners in  trade  shall  be  adjudged  bankrupt, 
either  on  the  petition  of  such  partners  or 
any  one  of  them,  or  on  the  petition  of  any 
creditor  of  the  partners,  a  warrant  shall 
issije  in  the  manner  provided  by  this  act, 
upon  which  all  the  joint  stock  and  property 
of  the  copartnership,  and  also  all  the  sep- 
arate e-state  of  each  of  the  partners,  shall 
be  taken."  Act  March  2,  1867,  chap.  176, 
14  SUt.  at  h.  534,  S  36. 

Under  the  Massachusetts  insolvency  law 
of  1838  and  the  bankruptcy  law  of  1867,  it 
was  the  insolvency  or  bankruptcy  of  the 
partners,  not  specified  acts  of  bankruptcy  of 
the  partncrfihip,  that  conditioned  the  ad- 
judication of  the  partnership,  and,  in  either 
case,  where  the  partners  were  insolvent  or 
bankrupt,  the  partnership  was  judicable; 
and  all  the  property  of  the  firm  and  of  the 
individual  partners  became  subject  to  the  ad- 
ministration in  the  court  of.  bankruptcy  by 
tfie  express  declaration  of  the  acts.  The 
question  arose,  under  the  Massachusetts  law, 
irliPther  or  not  the  property  of  the  partner- 
ship and  of  a  solvent  partner  could  be  taken 
and  administered  by  the  court  on  the  peti- 
tion of  insolvent  partners,  and,  after  at 
first  intimating  that  they  might  be  (Thomp- 
son V.  Thompson,  4  Cfush.  127,  132), 
the  supreme  judicial  court  of  the  com- 
monwealth finally  said:  "Of  the  four 
objections  made  to  the  validity  of  the 
proceedings,  the  first  only  has  presented  any 
diflSculty.  That  is,  that  it  was  not  alleged 
in  the  petition  that  the  partners,  in  their 
individual  capacity,  were  insolvent.  A  pre- 
liminary question  was  made  whether  such 
allegation  was  necessary.  We  cannot  doubt 
that  there  must  be  a  substantial  a^'erment 
ot  this  fact ;  for,  if  one  of  the  partners  wen . 
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solvent,  such  solvent  partner  would  have  the 
legal  right  of  settling  the  affairs  of  the  part- 
nership, and  the  commissioner  would  have 
no  power  to  take  by  his  warrant  the  part- 
ner^ip  property  out  of  his  hands.  Again, 
as  each  partner  is  liable  in  solido  for  the 
debts  of  the  company,  a  partnership  cannot 
with  strictness  be  said  to  be  insolvent  while 
any  of  the  partners  are  able  to  pay  its 
debts."    Hanson  v.  Paige,  3  Gray,  239,  242. 

If  the  court,  under  the  Massachusetts  law, 
which  treated  the  partnership  as  an  aggre-  . 
gation  of  partners  and  not  as  a  distinct 
entity,  and  which  contained  no  express  pro- 
vision that  the  partnership  property  should 
not  be  administered  in  the  court  without 
the  consent  of  the  solvent  partner,  had  no 
power  to  take  the  partnership  proper^  from 
a  solvent  partner  and  administer  it,  much 
less  can  it  lawfully  do  so  under  the  bank- 
ruptcy act  of  1898,  which  treats  the  partner- 
ship as  a  distinct  entity  separate  from  the 
partners,  and  contains  an  express  provision 
that  its  property  may  not  be  administered 
in  bankruptcy  without  the  consent  of  the 
solvent  partner.  And,  if  the  court  of  bank- 
ruptcy has  no  power  to  administer  the  part- 
nership property  without  the  consent  of  tlie 
imadjudicated  partoer,  much  I^s  may  it 
draw  to  itself  uid  adininiBtsr  hia  individnal 
property. 

The  decisions  under  the  act  of  1898,  con- 
cerning the  relations  of  partnership  and  in- 
dividual estates,  have  not  been  overlooked, 
but,  upon  many  phases  of  these  relations, 
they  are  confusing  and  inconsistent.  The 
uniform  current  of  authority  is  that,  un- 
der this  act,  a  partnership  is  a  distinct  entity 
separate  from  the  individuals  who  compose 
it,  that  it  owns  ita  property  and  owes  its 
debts,  which  are  respectively  separate  and 
distinct  from  the  individual  property  and 
the  individual  debts  of  its  partners,  and  that 
an  adjudication  of  the  partnership  a  bank- 
rupt apart  from,  or  in  addition  to,  the  ad- 
judication of  its  partners  bankrupts,  is  in- 
dispensable to  the  jurisdiction  of  a  court  of 
bankruptcy  to  administer  the  partnership 
property.  Re  Mercur,  68  C.  C.  A.  472,  476, 122 
Fed.  384,  388;  Re  Stein,  62  C.  G.  A.  272.  127 
Fed.  647.  11  Am.  Bankr.  Rep.  536,  638;  Re 
Corcoran,  12  Am.  Bankr.  Rep.  283.  287 ;  Re 
Sanderlin  (D.  C.)  109  Fed.  857,  859;  Re 
Meyer,  39  C.  C.  A.  368,  371,  98  Fed.  976, 
079;  Strause  v.  Hooper  (D.  C.)  105  Fed. 
590;  Re  Farley  (D.  C.)  115  Fed.  359,  361; 
Re  Meyers  (D.  C.)  96  Fed.  408,  Id.  97  Fed. 
757;  Re  RuaseU  (D.  C.)  97  Fed.  32;  Qreen 
River  Deposit  Bank  V.  Craig  (D.  C.)  110 
Fed.  137:  Re  McFaun  {D.  C.)  Uti  Fed.  692; 
Re  Harden  (D.  C.)  101  Fed.  653;  Re  Hale 
(D.  C.)  107  Fed.  432. 

There  are  many  decisions  that  a  partner- 
ship is  not  insolvent,  within  the  mining  of 
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the  BCt  of  1898,  nnleH  all  its  members  are 
inM^vent.  Vacearo  t.  Seenrify  Ban^  48 
C.  C.  A.  S79,  103  Fed.  486;  Re  Perky,  138 
Fed.  027,  IS  Am.  Bankr.  Rep.  64,  58;  Re 
Blair  (D.  C.)  99  Fed.  78.  79;  Davia  t.  Stev- 
ens, 104  Fed.  235,  4  Am.  Bankr.  Rep.  788, 
772;  Re  Forbei,  128  Fed.  137, 11  Am.  Bankr. 
Rep.  787,  791.  The  reason  given  for  the 
latter  propositiDn  is  that  the  creditors  of  the 
firm  maj  have  recourse  to  the  remainder  of 
the  individual  property  of  the  partners  aft- 
er the  individual  debts  are  paid.  But  tilts 
is  the  only  reoourae  audb  creditors  oould 
have,  and  the  same  reasoning  would  more 
cogently  persuade  tAat  the  banlcruptqy  of  an 
individual  or  of  a  partnerehip  would,  draw 
into  the  court  of  banlcrupti^  fw  ac^ndlca- 
tion  an  the  property  of  indoners  and  sure- 
ties of  the  bankrupts,  for  13w  creditors  of 
such  bankrupts  mi^  always  have  reoourae  to 
Uie  property  of  thrir  sureties.  Horeover, 
tJM  propoiitiOB  itaelf  is  utterly  faioonalstait 
witik  the  principle  estaUished  by  the  uniform 
eomnt  m  authority,  that  a  partnership  is 
a  distinct  oitity  separate  ftom  the  partners 
who  oompose  it,  under  fha  aet  of  1898,  uid 
the  two  propositions  cannot  boUi  logfeal- 
ly  stand  togethsr.  A  partnership  ia  a  per- 
son. Section  1  (19).  ''A  person  shall  be 
deoned  insolvent,  nWbin  the  provislonB  of 
this  act,  whenever  Qie  aggregate  of  his  prop- 
erty, exclusive  of  any  property  which  he  may 
have  eonv^ed,  transferred,  oonoealed,  or 
removed,  or  permitted  to  oonoealed  or 
removed  with  intent  to  defraud,  binder,  or 
delay  his  creditors,  shall  not,  at  a  fair  val- 
uation, be  snfflcient  in  amount  to  pay  his 
debts.**  Section  1  (15).  If  a  partnership 
is  a  distinct  entity  separate  from  tlie 
individuals  who  oompose  tt,  if  its  prop- 
erty and  its  debts  are  separate  and 
distinct  fnm  the  property  of  tftM  individual 
members  and  from  their  individniJ  dcMs, 
tiwn  It  Is  buolveiLt  under  this  aet 
when  the  aggregate  of  its  property  Is  not 
Buffldent  to  pay  ita  debts.  A  partnership 
does  not  own,  and  It  cannot  assign  or  con- 
ny,  the  individual  property  of  the  partners 
who  compose  it.  Their  fndlvidual  property 
is  not  its  property.  It  cannot  take  or  apply 
$1  of  their  individual  property  to  pay  its 
delits.  It  does  uot  owe,  and  it  cannot  be 
compelled  to  pay,  their  individual  debts. 
The  most  that  the  creditors  of  the  individual 
partners  can  do  is  to  subject  to  the  payment 
of  their  claims  the  excess  of  the  property  of 
the  partnership,  after  the  partnership  debts 
have  been  paid  fn«n  it,  and  th^  secure  thin, 
not  because  the  partnership  owed  the  debts, 
but  bseanse  tiie  individuals  owe  them,  and 
because  this  excess,  after  the  payment  of  the 
partnership  debts,  becomes  individual  prop- 
erly. The  only  logical  eonelnsion.  there- 
fore, from  the  settled  proposition  that  the 
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partnership  is  an  entity  diatinet  frcsn  its 
members,  under  this  act,  is  Uiat  it  ia  in- 
solvent,  under  this  act,  when  the  partnership 
propeitiy,  tflw  only  property  ttis  pnson  has, 
is  insnffl^ent  to  pay  Ae  partnerahip  debts, 
the  only  debts  this  person  owes.  Possibly 
the  oppoaita  eondnsion  has  crept  into  tiie 
o^nions  of  the  oourts,  und«r  tins  art,  fnnn 
the  decisions  under  tlie  insolvency  law  of 
Massachusetts  and  the  bankruptcy  law  of 
1867  where  that  theory  neeeasarfly  obtains, 
because,  under  those  laws,  the  ittBolveney 
or  bankrupt(7  of  the  partneiahip  was 
ditioned,  ^  tiia  express  terms  of  the  atat- 
utea,  by  the  insolvency  or  bankruptcy  of 
the  partners,  and  the  partnership  ma  not. 
in  the  omception  of  those  Utwa,  a  distinct 
oitity,  but  a  mm  aggreigation  oi  partners. 
When,  however,  the  act  of  1898  made  tiw 
partnership  a  person,  required  its  eonsid- 
eration,  adjudication,  and  tiie  administra- 
tion of  its  propCTty  as  «  distinct  entity  and 
declared  It  insolvent  vtbm  ita  property  was 
insufficient  to  pay  Its  driits,  the  testa  of  in- 
solvent under  the  insolvency  law  of  Ifassa- 
ehuaetts  and  the  banlmiptcy  aet  of  1887 
were  inappliedde  to  uses  under  It,  and  tiie 
mty  test  was  that  dedared  by  the  act  itself, 
the  iniufBeiency  of  tJie  property  of  the  per- 
son, the  partnership,  to  pay  tbs  p«aan*s.  the 
partnership^  debta. 

The  construction  which  has  been  given  to 
i  6h  In  aa  earlier  put  of  tliia  opinion  hss 
not  been  adopted  in  ignoranoe  of  the  hct 
that  Judge  liiomas  said  in  Chemioal  Nat. 
Bank  v.  Meyer  (D.  C)  92  Fed.  896, 898,  tiiat 
"it  is  eonsidersd  tiiat  sididivision  V 
means  that.  In  case  all  the  members  erf  a 
partnership  an  not  adjudged  bankrupt,  and 
the  partn«ship  itself  has  not  eonimitted  an 
act  of  bankruptqr,  and  thereby  becomes  ex- 
posed to  BOoh  adjudication,  tlie  partnerahip 
property  diall,  at  the  optitui  oi  the  t^iher 
partner  or  partners,  be  administmd  by  thoa 
or  in  bankruptcy." 

But  a  fhon^tful  reading  erf  tJiis  danss 
and  of  tlie  entire  section  in  whidi  it  occurs 
disdosas  no  limitation  of  clause  *%"  or  of 
its  effect,  to  cases  in  iriildi  the  partnership 
has  not  committed  an  act  of  bankmptqr, 
or  haa  not  been  adjudged  a  banlcrupt.  On 
the  other  hand,  this  dauae  occurs  in  ■  see- 
tion  which  treats  of  the  bankruptcy  of  part- 
nerships. It  is  general  in  Its  trams,  eon- 
tains  no  restriction  or  exception ;  and,  whetr 
a  legislative  body  makes  no  exoeption  to,  or 
restriction  upon,  a  general  provision,  it  is 
not  the  province  of  the  oourts  to  do  so.  Tlie 
interpretation  of  tins  clause,  therefore,  is 
that,  where  a  partnership  haa  eonimitted  an 
act  of  banlmipt<7,  and  where  it  has  been  ad- 
judged banlmipt  as  well  aa  where  it  has 
not,  and  one  or  more,  but  not  all,  of  its  mem- 
bers, have  been  adjudged  bankrupts,  the 
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p&rtnenhip  may  not  be  adminiatered  in 
bankruptcy  without  the  consent  of  the  part- 
ner  or  partners  who  are  not  adjudged  bank- 
rupt (Re  Blair,  aupra;  Vaccaro  v.  Security 
Bank,  43  C.  C.  A.  279,  286,  103  Fed.  436, 
443),  and  it  is  in  accord  with  an  established 
practice  in  equity  which  governs  the  ad- 
ministration of  the  affairs  of  insolvent  part- 
nerships when  some  of  their  partners  are 
•olveat  (Hanson  v.  Paige,  3  Gray,  230,  242). 

The  authorities  upon  the  exact  question — 
Does  the  adjudication  of  the  bankruptcy  of 
a  partnership  draw  into  the  court  of  bank- 
ruptcy the  administration  of  the  individual 
property  of  the  members  who  are  net  ad- 
judicated bankrupts? — are  neither  satisfac- 
tory nor  enlightening.  But  one  adjudica- 
tion of  this  issue  has  been  cited  to  us,  and 
that  is  Re  Stokes  (D.  C.)  106  Fed.  312,  in 
which  Judge  J.  B.  McFherson  answered  the 
question  in  the  affirmative,  upon  the  au- 
thority of  the  obiter  dictum  found  in  Re 
Meyer,  39  C*  C.  A.  368,  98  Fed.  977,  and  som- 
marily  required  the  assignee  for  the  benefit 
of  creditors  of  a  partner  in  a  firm  which 
liad  been  adjudged  bankrupt  to  deliver  his 
individual  property  to  the  trustee  of  the  es- 
tate of  the  partnership.  It  does  not,  how- 
ever, appear  in  that  case  that  tiiis  partner 
was  solvent,  and  the  inference  from  the  fact 
that  he  had  made  an  assignment  for  the 
benefit  of  his  creditors  naturally  is  that  he 
was  not.  Remarks  of  judges  to  the  effect 
that  this  question  should  be  answered  in  the 
affirmative  may  be  found  in  the  opinions  of 
the  courts  in  the  following  eases;  but  in 
none  of  them  was  this  legal  question  pre- 
sented f<^r  adjudication,  in  none  of  them 
was  the  right  of  an  unadjudicated  partner 
to  administer  his  individual  property  as- 
serted and  adjudged:  Re  Meyer,  supra,  an 
appeal  from  an  adjudication  of  a  partner- 
ship and  one  partner,  bankrupts,  in  which 
the  only  question  at  issue  was  whether  or 
not  the  established  facts  sustained  the  ad- 
judication of  bankruptcy.  The  question 
whether  or  ^ot  the  property  of  the  members 
not  adjudicated  bankrupts  should  be  admin- 
istered in  the  bankruptcy  court  was  not  at 
issue,  and  the  remarks  upon  that  question 
are  mere  obiter  dUsta;  yet  it  is  upon  these 
remarks  that  the  later  statements  to  that 
effect,  in  various  opinions,  seem  to  rest.  Re 
Mercur  (D.  C.)  116  Fed.  6S5,  6S6,  and  Id., 
S8  C.  0.  A.  472,  122  Fed.  384,  in  which  the 
only  question  for  decision,  and  the  only  ques- 
tion that  could  be  or  was  adjudicated,  was: 
Can  the  trustee  in  bankruptcy  of  the  indi- 
vidual estates  of  all  the  partners  who  have 
Ix^en  adjudged  bankrupts  draw  to  himself 
and  administer  the  property  of  the  unad- 
judicated partnership?  And  that  question 
was  answered  in  tiie  negative.  By  so  much 
the  more  should  th*  queitiou  whether  a 
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court  of  bankruptcy  may  draw  to  itself  the 
administration  of  the  individual  property 
of  solvent  partners,  upon  an  adjudication  of 
the  partnership,  be  answered  in  the  negative, 
in  view  of  the  express  provisions  of  the  act 
of  1898,  to  which  attention  has  been  and  will 
again  be  caUed.  Dickas  v.  Barnes,  6  L.R.A. 
(N.S.)  664,  72  C.  C.  A.  261,  140  Fed.  849, 
16  Am.  Bankr.  Rep.  666,  668,  in  which 
partners  attempted  to  present  this  question 
to  the  circuit  court  of  appeals  of  the  sixth 
circuit  by  an  appeal  from  an  t^rder  that  they 
turn  over  their  individual  property  to  the 
trustee  of  the  bankrupt  partnership;  and 
that  court  dismissed  the  appeal  on  the 
ground  that  the  appellants  could  invoke  its 
jurisdiction  to  decide  tiiis  issue  of  law  by 
a  petition  to  revise  only,  ana  not  by  an  ap- 
peal. Re  Wing  Yick  Co.  13  Am.  Bankr. 
Rep.  7'e7,  768,  in  which  may  be  found  an 
obiter  diatwn  which  cites  the  dictum  in  the 
Meyer  Case,  in  a  proceeding  where  the  only 
question  was  whether  the  petition  in  bank- 
ruptey  was  sufficient  to  warrant  an  adjudi- 
cation of  the  partnership.  The  views  of  tlM 
judges  who  have  expressed  their  opinions 
in  these  cases  in  which  they  did  not,  and 
could  not,  adjudge  the  question  here  at 
issue,  to  the  effect  that  an  adjudication  of 
the  bankruptcy  of  &  partnership  drew  into 
the  court  of  bankruptcy  the  administration 
of  the  individual  property  of  solvent  and 
unadjudicated  partners,  appear  to  have  been 
inspired  by  the  following  paragraph  which 
fell  from  the  Supreme  Court  in  1874,  after 
it  bad  referred  to  the  bankruptcy  act  of 
1867  and  some  of  its  provisions  which  were 
before  it  for  consideration:  "These  regu- 
lations [said  the  court]  show  that,  in  cases 
where  they  apply,  the  assignees  in  bankrupt- 
cy of  tiie  joint  stock  and  property  of  a  co- 
partnership are  required  to  administer  the 
separate  estate  of  the  individual  members 
of  the  firm  or  company  as  well  as  the  de- 
scribed estate  of  tbe  copartnership;  but 
the  bankrupt  aot  oontaina  no  regulations 
of  a  corresponding  character  applicable  in  a 
case  where  an  individual  memoer  of  a  co- 
partnership is  adjudged  a  bankrupt  with- 
out any  such  decree  against  the  copartner- 
ship or  tbe  other  partner  or  partners  of 
which  the  copartnership  is  compiMed.''  Am- 
sinck  V.  Bean,  22  Wall.  396,  401,  22  L.  ed. 
801. 

But,  as  we  have  seen,  the  act  of  1867  ex- 
pressly provided  that,  "where  two  or  more 
persons  who  are  partners  in  trade  shall  be 
adjudged  bankrupt," — the  only  way  in  which 
it  provided  foi^  the  adjudication  of  a  part- 
nership,— "all  the  joint  stock  and  proper^ 
of  the  copartnership,  and  also  all  the  sepa- 
rate estate  of  each  of  the  partners,  shall  be 
taken"  and  administered  (14  Stat,  at  L. 
634,  ohap.  176,  |  86),  while  tlie  act  of  1808 
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has  no  such  provision  for  the  taking  of  the 
separate  estates  upon  the  adjudication  of 
the  partnership.  On  the  other  hand,  the 
act  of  1898  provides  for  the  adjudication  of 
•  partnership  bankrupt  without  an  adjudi- 
cation of  any  of  its  partners  bankrupt,  while 
tiie  act  of  1867  has  no  such  proviBion. 
Again,  the  act  of  1898  expressly  prohibits 
the  administration  of  the  partnership  prop- 
erty, and,  by  so  much  the  more,  the  admin- 
istration of  the  individual  property  of  un- 
adjudicated  partners,  without  their  consent, 
while  the  act  of  1867  contained  no 
such  provision.  Thus,  while  the  act  of 
1867  expressly  required  the  court  which 
adjudged  a  partnership  Insolvent  to  take 
and  admtniater  the  separate  estates  of 
the  partners,  and  thereby  sustained  the 
rolB  In  Amsinck  v.  Bean,  the  act  of  189S 
contains  no  such  requirement,  but  forbids, 
not  only  the  administration  of  his  individual 
estate,  but  the  administration  of  the  estate  of 
the  partnership,  without  the  consent  of  the 
imadjudicated  partner  (§5h);  so  that  the 
role  in  Amsinck  v.  Bean  is  not  only  without 
support,  but  it  is  inhibited  by  the  provisions 
of  the  act  of  1898,  and  cannot  prevail  under 
it.  This  conclusion  is  supported  the  ac- 
tual decision  rendered  in  Amsinck  v.  Bean, 
and  by  the  reason  which  the  court  gave  for  it. 
The  decision  was  that  the  assignees  in  bank- 
ruptf^  of  the  estate  of  a  partner  could  not 
take  and  administer  the  proper^  of  the 
partnership;  and  the  reason  given  for  it  was 
that,  while  there  was  a  provision  in  the  act 
of  1867  for  the  administration  of  the  indi- 
vidual estate  of  a  partner  upon  the  bcink- 
Tuptcy  of  the  partnership,  there  was  no 
provision  for  the  administration  of  the 
partnership's  estate  upon  the  bankrupt- 
cy of  an  individual  partner,  Mid  hence 
ft  could  not  be  made.  By  tiie  same 
mark,  the  conrt  of  bankruptcy  cannot  take 
and  administer  the  individual  estate  of  an 
nnadjudicated  partner,  upon  an  adjudication 
of  tbe  bankruptcy  of  the  partnership,  under 
the  act  of  1896,  because,  while  there  is  a 
provision  for  the  administration  of  the 
partnership  estate  upon  the  adjudication  of 
a  partner  bankrupt  in  certain  circumstances 
( §  9e) ,  there  is  no  provision  in  that  act  for 
the  administration  of  the  individual  property 
of  an  onadjudicated  partner,  upon  an  adjudi- 
cation of  a  partnership  bankrupt,  and  there 
is  an  express  prohibition  of  the  administra- 
tion of  the  partnership  estate  in  such  a  case, 
without  the  consent  of  the  solvent  partner 
( S  5h ) ,  and,  by  so  much  the  more,  an  inhibi- 
tion of  the  administration  of  his  individual 
estate  without  his  consent. 

The  decisions  to  the  effect  that  the  bank- 
ruptcy of  a  partnership  does  not  necessarily 
draw  to  the  court  of  bankruptcy  the  ad- 
ministration  of  the  individual  estates  of  the 
17L.B.A.(N.B.) 


partners  (Re  Stein,  62  C.  C.  A.  272,  127  Ped. 
547,  11  Am.  Bankr.  Rep.  536,  539;  Be  Dn- 
guid,  100  Fed.  274,  3  Am.  Bankr.  Rep.  794, 
799;  Strause  v.  Hooper  [D.  C]  105  Fed. 
590,  692;  Re  Blair  [D.  C]  99  Fed.  76.  79) 
accord  with  this  position;  and  the  conclu- 
sion is  ttiat  a  court  ot  bankruptcy,  upon  an 
adjudication  of  a  partnership  bankrupt,  may 
not  draw  to  itself,  and  administer  without 
his  consent,  the  individual  estate  of  a  sol- 
vent partner  who  has  not  been  adjudicated 
a  bankrupt. 

The  petition  to  revise  must  accordii^^  he 
dismissed;  and  it  is  so  ordered. 

Hook,  Circuit  Judge,  dissenting: 

A  partnership  composed  of  three  members, 
having  made  a  general  assignment  for 
the  benefit  of  creditors,  was  adjudged  bank- 
rupt in  an  involuntary  proceeding.  In  sneh 
a  case  it  was  not  necessary  that  the  part- 
nership should  have  been  insolvent  (Act 
1898,  8  3a  [4] ;  George  M.  West  Co.  t.  Lea 
Bros.  174  U.  S.  590,  43  L.  ed.  1098.  19  Sup. 
Ct.  Rep.  836),  and,  for  the  same  reason,  the 
financial  condition  of  the  partners  individ- 
ually was  immaterial,  and  was  not  inquired 
into.  It  may  be  said,  however,  in  view  of 
subsequent  proceedings,  that  the  firm  assets 
were  barely  sufficient  to  pay  5  per  cent  of  its 
debts.  None  of  tbe  individual  partners 
were  adjudged  bankrupt.  The  validi^  of 
the  adjudication  is  not  attacked.  It  is  ex- 
pressly conceded  in  the  brief  of  counsel  that 
the  court  had  jurisdiction  of  the  parties  and 
of  the  subject-matter.  At  the  end  of  the 
order  of  adjudication  ii  this  clause:  "It 
is  further  ordered  this  adju^cation  binds 
only  the  partnership  entity,  and  not  fht 
partners  as  individuals." 

This  is  an  unusual  provision,  but  I  take 
it  that  the  court  meant  nothing  more  than 
that  there  was  no  adjudication  that  the  part- 
ners individually  were  bankrupt.  Given  ju- 
risdiction, an  adjudication  that  a  partner- 
ship is  bankrupt  binds  everyone  within  tb» 
range  of  the  law,  including,  of  course,  fJw 
partners  themselTes;  and  it  is  not  to  be  snp- 
posed  that  the  court  rendered  judgment 
in  one  sentence  and  in  the  next  deprived  It 
of  much  of  its  vitality  and  efficacy.  So,  it 
ia  proper  to  view  the  ease  as  though  there 
were  a  valid  adjudication  against  a  part- 
nership with  all  its  necessary  I^al  incidents, 
but  none  against  the  members  individually. 
The  foregoing  opinion  proceeds  upon  that 
assumption. 

When  the  insufflcieney  of  partnership  as- 
sets to  pay  partnership  debts  was  discovered, 
the  trustee  applied  for  an  order  that  one  of 
the  partners  be  directed  to  turn  over  a  piece 
of  property  belonging  to  him  individually. 
It  was  encumbered  with  a  mortgage,  but 
the  trustee  asserted  that  the  mortgage  debt 
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was  the  only  individual  debt  of  the  partaer, 
and  that  there  was  an  eqnity  in  the  prop- 
erty which  should  ht  applied  to  the  partner- 
Bhip  debta.  The  application  waa  resisted  by 
the  partner,  who  averred  that  he  was  not 
inaolvmt,  and  had  not  been  adjudged  bank- 
mpt  The  court  below  denied  the  trustee's 
application. 

I  agree  with  the  conclusion  that,  under  the 
bankruptt^  act  of  1898,  a  partnership  ia, 
to  some  extent,  to  be  regard^  as  a  distinct 
entity,  but  I  would  not  go  so  far  as  my 
associates  have  gone.  The  intent  of  Con- 
gress was  to  avoid  defects  in  the  prior  acts, 
and  not  to  create  others  equally,  if  not  more, 
serioiH.  The  well-known  intenelations  .be- 
tween a  partnership,  its  properly,  and  its 
debts,  and  ttie  indiTidnal  partners,  their 
peoperi^,  and  flieir  debts,  shonH  not  be  over- 
loolnd  or  sacrificed  to  a  fiction  or  form  of 
words.  That  a  firm's  AAU  an  its  own  debts 
is  true  in  a  sense,  but  they  are  also  the  debts 
of  eaoh  partner.  Am  (Siief  Justice  Mar- 
shall observed  in  Barry  V.  Foyles,  1  Pet.  311, 
817, 7  L.  ed.  167, 160,  "the  assumpsit  is  made 
by  all  and  by  each."  It  has  ever  been  the 
rule  that  the  Individual  estate  of  a  partner 
may,  vrlUi  due  regard  to  the  rights  of  hie 
individual  creditors,  be  subjected  to  the  pay- 
ment of  partnership  ddits;  and  I  am  un- 
able to  discover  in  tlie  bankruptcy  act  a 
purpose  to  wholly  deny  the  trustee,  as  the 
represraitative  of  the  firm's  creditors,  eveiy 
remedy  to  that  end.  If,  as  Is  held,  the  part- 
nership alone  may  be  adjudged  bankrupt, 
it  Is  manifest  that  tte  trustee,  in  case  of  de- 
ficient of  assets,  must,  in  seme  way  and  at 
some  time,  have  the  right  to  resort  to  the 
individual  property  of  the  partners.  Other- 
wise the  proceedings  against  the  partnership 
would  bo  ineomplete,  and  out  of  harmony 
witti  the  com]HrdienBiTe  plan  of  the  act  id 
Congress  as  universally  construed.  Jt  the 
parteers  individually  are  not  adjudged  bank- 
rupt,— and  the  logic  of  the  entity  theory  is 
thai  th^  need  not  be, — the  remedy  of  the 
trustee  must  either  be  by  plenary  action  to 
cnforoe  their  liability  for  firm  debts,  or 
they  must  be  considered  so  far  parties  to  the 
proceedings  against  their  firm  that  they  are 
subject  to  the  orders  of  the  cour^  and  may 
be  compelled  to  bring  in  their  individual 
property  (or  administration,  as  was  sought 
in  tile  court  below.  A  bankruptcy  proceeding 
against  a  partnership  alone  must  naturally 
result  in  the  discharge  from  fur^r  lia- 
biliiy  for  debts.  That  is  jone  of  the  ends  con- 
templated by  the  act.  In  whose  favor  does 
the  disoharge  operate,  and  from  what  class 
of  debts?  A  discharge  of  the  fiction  termed 
"distinct  enti^  without  a  discharge  of 
fbs  partners  individually  signifies  nothing 
of  stAetance;  and,  if  It  releases  the  partnern 
individually  from  firm  debts,  that  result 
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phesuposes  a  subection  of  their  individual 
property  to  the  payment  of  such  debts. 
These  considerations  argue  against  the  sug- 
geation  that  the  trustee's  rnnedy  may  be  by 
plenary  acUon,  for  disehaiges  in  bankruptry 
are  granted  those  who  ara  in  the  bankruptcy 
proceedings,  and  not  third  parfy  debtors 
who  have  simply  parted  with  what  the  sher- 
iff or  other  officer  could  find  on  execution. 

The  individual  members  of  a  partnership 
which  has  been  duly  adjudged  bankrupt  are, 
by  force  of  their  relation  to  the  firm,  and  the 
duties  and  responsibilities  prescribed  hy  law, 
parties  to  the  adjudication,  and  subject  to  all 
proper  orders  of  the  court  Notwithstand- 
ii%  a  partnership  mi^  be  regarded  as  a  legal 
entity  for  some  purposes,  there  is,  when  it 
is  declared  bankrupt,  little  diiTerenee  be- 
tween the  personal  duty  at  its  several  mem- 
bers and  the  duty  of  an  individual  bankrupt 
to  aid  the  court  and  fadlltate  the  winding- 
up  process.  The  act  of  1898  contemplates 
jurisdiction  over  all  the  partners  in  a  pro- 
ceeding against  a  partnership.  That  Is  the 
true  meaning  of  |  5e,  which  says:  "l^e 
court  of  bankruptcy  which  has  juris- 
tion  of  one  of  the  partners  may  have  juris- 
diction of  all  the  partners  and  of  the  ad- 
ministration of  the  partnership  and  Indtvid- 
ua)  property." 

A  petition  by  one  partner  to  have  the  part- 
nership dedaied  bukmpt  Is  involuntary  as 
to  a  manber  who  refuses  to  join.  The  Su- 
preme Court  has  preseribed  (General  OrAtr 
8  [82  a  O.  A.  XI.,  89  Fed.  TX.] )  that,  in  such 
case,  notice  shall  he  given  the  nonconsenting 
member,  and  that  he  shall  have  the  right 
"to  make  proof,  if  he  can,  that  the  partner- 
ship is  not  insolvent  or  has  not  committed 
an  act  of  bankruptcy,  and  to  make  all  de- 
fenses which  any  debtor  proceeded  against 
is  entitled  to  tain  Ity  the  provisions  of  the 
act;"  but  that,  if  an  adjudication  of  bank- 
ruptcy is  mad<^  lis  shall  Iw  reqnired  to  file 
a  schedule  of  his  debts  and  an  inventory  of 
his  personal  property  the  same  as  «  debtor 
who  is  adjudged  bankrupt  Naturally,  a 
lilra  oourse  must  be  pursued  when,  as  in  the 
ease  before  us,  oreditwB  file  the  petition, 
and  the  proceeding  is  involuntary  as  to  all 
the  partaers.  Beference  Is  made  to  the  fore- 
going to  Ohutntte  the  purpose  of  the  act 
that  the  Individual  partners  are  brought  in- 
to a  partnership  proceeding  and  made  sub- 
ject to  the  jurisdiction  of  the  court 

In  the  present  case  all  the  partners  were 
in  court  when  the  partnership  was  dedared 
bankrupt.  They  were  parties  to  the  proceed- 
ings, both  individually  and  as  members,  and 
became  subject  to  all  lawful  orders  of  the 
court.  They  were  individually  bound  for 
the  debts  of  their  firm,  and,  under  long-en- 
tabliflhed  principles,  their  property  was  sub- 
ject to  be  taken  for  the  pa}*ment  thereof. 
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Possibly  the  trustee  should,  in  the  case  be- 
fore uB,  have  asked  aa  order  that  the  part- 
nen  file  individual  schedules  and  invento- 
lies  rather  than  one  for  the  surrendar  d  a 
single  piece  of  property.  But  this  is  not  the 
point  that  was  made  in  the  oourt  Iwlow  or 
tibat  is  presented  to  us  for  decision.  It  was 
asserted  by  the  trustee  that  there  was  an 
equity  in  the  property  above  the  mortgage, 
which  constituted  the  only  dd}t  of  the  indi- 
vidual partner.  This  was  not  denied  by  the 
partner,  who  maintained  that  he  was  wholly 
solvent  and  had  not  been  adjudged  a  bank- 
rupt. If  theae  claims  are  bue,  the  rights 
of  tha  individual  ereditors  of  the  partner 
were  not  involved*  and  oould  not  have  been 
prejudiced  by  the  order  sought  by  the  trus- 
tee. 

I  do  not  think  eitiieT  the  solvency  of  the 
objecting  partner,  or  the  fact  that  he  had 
not  been  adjudged  a  bankrupt,  or  both  com- 
bined, afforded  su£Beient  reason  for  denying 
the  applicaUcHL  That  the  partner  was  sol- 
vent was,  as  alreai^  observed,  wholly  im- 
matnial  to  the  adjudloation  against  the 
firm.  The  act  of  bankruptcy  committed  was 
sufficient  for  tha  adjudication  irrespective 
of  the  finaneial  statiu  of  the  parties. 
Again,  if  jurisdieticm  over  the  partners  was 
obtained,  tbere  is  no  substantial  reason  why 
tltey  should  not  have  been  required  to  sur- 
render their  property,  to  tihe  end  that  tha 
eonrt  might  completely  settto  the  administra- 
tion, even  though  th^y  were  not  adjudged 
bankrupts  individually.  The  individual  Ua- 
bility  for  firm  debts  nowise  depends  upon 
their  lieing  bankrupts.  In  fact,  there  may  l>e 
insuperable  obstacles  to  adjudging  an  indi- 
vidual partner  bankrupt,  though  he  may  be 
in  court  and  possess  property  that  should 
be  cluuged  with  the  debts  of  his  bankrupt 
flim.  Dickas  v.  Barnes,  5  Ii.R~A..(N.3.) 
604,  "^2  C.  a  A.  261,  140  Fed.  849,  presents 
a  signal  instance  of  this.  A  banking  Ann 
committed  an  act  of  bankruptcy  by  making 
a  general  assignment  for  the  benefit  of  credit- 
ors, and  was  adjudged  bankrupt  in  involun- 
tary proceedings.  The  appellants,  though 
held  to  be  partners,  were  not  adjudged  bank- 
rupts,— two  of  them  because  they  had  not  in- 
dividually oommitted  an  act  of  liankruptcy, 
a  third  because  he  was  a  mige  earner,  and 
a  fourth  becauae  he  was  a  tiller  of  the  soil. 
Other  partners  who  bad  individually  com- 
mitted acta  of  bankruptcy  were  adjudged 
banlcrupts.  An  order  was  made  1^  the  court 
below  that  all  parties  found  to  be  partners, 
whether  adjuc^ed  bankrupts  or  not,  should 
file  with  the  referee  their  several  echedulee 
of  debts  and  inventories  of  properties,  in 
the  same  manner  as  if  adjudged  bankrupts, 
and  should  liltewise  surrender  their  prop- 
erty to  that  officer.  This  was  the  order 
appealed  from.  I  will  presently  refer  to  the 
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opinion  delivered  by  Judge  ScnraieBs  for  Hm 
circuit  oonrt  ttf  appeals  of  the  sixth  ciivuitk 
Imt  desire  first  to  speak  of  the  claim  that  the 
part  of  it  which  applies  to  the  case  now  be- 
fore US  is  oMfer,  and  therefore  not  to  be  re- 
garded. It  is  Bidd  the  question  before  that 
court  was  whether  the  remedy  of  the  non- 
bankrupt  partners  was  1^  appeal  or  by  pe- 
tition to  revise;  and,  because  tiie  eonrt  held 
for  the  latter  and  dismissed  the  appeals,  the 
question  decided  was  merely  cme  of  practice^ 
and  did  not  involve  the  problem  before  na. 
I  think  my  assodatea  dg  not  look  at  IHckas 
V.  Barnes  in  the  it  was  r^rded  by  tike 
court  that  decided  it.  It  was  said  that 
court:  "The  motion  to  dismiss  the  appeals 
is  founded  on  the  character  of  the  order, 
and  that  involves,  in  one  aspect,  the  juris- 
diction of  the  court  in  bankrupt^.** 

And  then  the  oonrt  proceeded  to  consider 
whether  the  court  in  banlu-upt^y,  liy  virtue 
of  the  adjudication  against  the  partnerslup, 
had  jurisdiction  to  e(»npel  the  partners  not 
adjudged  iNuikmpts  to  file  schedules  and  in- 
ventories and  surrender  their  property.  It 
would  seem  that  the  views  expressed  upm 
tliat  question  were  strictly  in  line  with  tlie 
requirements  oi  the  ease.  Hie  oomrt  then 
said:  "The  argument  is  that,  not  being 
bankrupts,  tlicy  are  not  subject  to  the  ju- 
risdiotion  of  the  bankruptcy  court;  that  the 
refusal  to  declare  them  bankrupts  put  an 
end  to  the  authority  of  tlie  court  to  retain 
control  of  their  property  for  the  purpose  of 
the  budmiptcy  proceeding;  and  It  la  com- 
plained that  tiie  eonrt,  its  order,  in  ef- 
fect, denied  to  tiiem  the  immunity  to  whidi 
th^  were  entitled  by  reason  of  the  provi- 
sions of  the  bankruptcy  act.  By  act  of  July 
1,  1808,  .  .  .  wage  earners  and  tillers 
of  ths  soil  are  excepted  from  tiioae  who  may 
t>e  adjudged  involuntaiy  bankrupts.  And, 
for  our  present  purpose,  we  think  the  otiier 
appellants,  who  committed  no  act  of  bank- 
ruptcy, might  be  regarded  as  standing  on  the 
same  footing  as  those  who,  1^  reason  of  their 
oceupatitm,  were  exempt  from  an  adjudica- 
tion of  bankruptqy.  It  may  be  conceded 
that,  hut  for  the  relation  of  these  parties 
to  the  partnership,  the  contention  they  make 
would  be  supported  perfectly  adequate 
reasons.  But,  on  account  of  that  relation, 
other  conditions  exist.  One  who  eomUnes 
with  others  in  a  partnership  enterprise  be- 
comes bound  tOT  the  payment  of  the  partner- 
ship debts.  As  partner,  he  shares  the  for- 
tunes of  the  partnership.  In  certain  cirenm- 
staneea,  It  m^r  become  subject  to  the  exer- 
cise of  the  powers  of  a  court  of  bankruptcy, 
where  its  resources  will  be  gathered  In  to 
satisfy  the  claims  of  creditors.  One  of 
those  resources  is  the  liability  of  the  part- 
ner, for  which  his  individual  property  stands 
charged.   It  is  tru*  that,  by  virtue  of  the 
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ntle  1b  eqtiify,  u  well  ai  in  bankruptcy, , 
for  the  manhaltng  and  distiibution  of  as- 
■etsj  Ui  individiial  property  is  first  appli- 
cable to  the  payment  of  his  private  debts, 
if  there  be  any.  The  surplus  then  becomes 
asseta  for  the  payment  of  the  partnership 
creditors.  These  consequences  of  partner- 
ship are  not  derived  from  the  banloiipt  act. 
but  from  the  general  law;  and  a  partner  is 
not  relieved  from  them  hy  his  exemption 
from  an  adjudication  of  bankruptf^.**  It 
was  finally  held  that  the  partner  was 
not  to  be  r^^rded  as  a  stranger,  but  as  a 
party  to  the  bankruptcy  proceedings;  and 
that  the  court  had  jurisdiction  to  take 
such  steps  as  were  necessary  to  ascertain 
what  assets  were  available,  and  to  subject 
them  to  the  requirements  of  the  case  before 
it. 

Be  M<7er,  30  C.  G.  A.  368.  98  Fed.  976. 
In  this  case  the  partnership  and  one  part- 
ner were  adjudged  bankrupt  the  latter  luiv- 
ing  executed  an  assignment  of  the  partner- 
ship assets  for  the  benefit  of  creditors. 
There  were  originally  three  members  of  the 
partnership.  One  of  them  died,  and  the  re- 
maining surviving  partner  was  not  adjudged 
bankrupt.  There  was  no  attempt  to  reach 
the  property  of  the  nonbftnkrupt  partner,  but 
the  assignee  in  insolvency  contended  that 
the  partnership  adjudication  was  invalid 
because  niuther  partner  should  have  been 
adjudged  bankrupt,  and  the  court  was  there- 
fore without  power  in  respect  of  the  part- 
nership. Judge  Wallace,  who  spoke  for  the 
court  of  appeals  of  the  second  circuit,  said : 
"We  are  of  the  opinion  that  it  is  the  scheme 
of  these  provisions  to  treat  the  j»rtnership 
as  an  entity  which  may  he  adjudged  a  bank- 
rupt by  voluntary  or  involuntary  proceeding, 
irrespective  of  any  adjudication  of  the  indi- 
vidual partners  as  bankrupt,  and  npon  an  ad- 
judication to  draw  to  the  administration  the 
individual  estates  of  the  partners  as  well 
as  the  partnership  estate,  and  marshal  and 
distribute  than  according  to  equity." 

This  may  not  have  been  strictly  neces- 
sary to  a  decision  of  the  point  involved,  but 
T  think  the  opinion,  including  the  above  ex- 
cerpt, is  a  clear  exposition  of  those  parts  of 
tlie  present  bankruptcy  act  which  relate  to 
the  administration  of  partnership  estates. 

The  precise  point  arose  and  was  decided  by 
Judge  Mcpherson,  of  the  eastern  district 
of  Pennsylvania.  Re  Stokes  (D.  C.)  106 
Fed.  312.  He  held  that,  upon  a  partnership 
adjudication,  the  assignee  in  insolvency  of 
an  individual  partner  who  had  not  been  ad- 
judged bankrupt  could  be  compelled  to  sur- 
render to  the  bankruptcy  court  the  individ- 
ual property  of  such  partner. 

The  suggestion  that  I  6h  of  the  act  of 
1898  furnishes  a  conclaBire  argument 
against  the  power  of  the  court  to  subject 
17L.RJ^.(N.S.} 


the  property  of  a  partner  not  adjudged  bank- 
rupt to  the  payment  of  the  debts  of  his  bank- 
rupt firm  involves,  I  think,  a  misconception 
of  the  purpose  of  ttutt  paragraph.  It  is  as 
follows:  "In  the  event  one  or  more,  but 
not  all,  of  the  members  of  a  partnership  be- 
ing adjudged  bankrupt,  the  partnership 
property  »hall  not  be  administered  in  bank- 
ruptey,  unless  consent  of  the  partner  or 
partners  not  adjudged  bankrupt;  but  such' 
partner  or  partners  not  adjudged  bankrupt 
shall  settle  ttopartnership  business  expedi- 
tiously as  its  nature  will  permit,  and  ac- 
count for  the  interest  of  the  partner  or  part- 
ners adjudged  bankrupt.**  [30  Stat,  at  L. 
548,  ohap.  641,  U.  S.  C9omp.  Stat.  1901,  p. 
3424.] 

It  is  said  this  paragraph  means  tiiat,  when 
a  partnership  has  been  declared  bankrupt, 
and  also  one  or  more,  but  not  all,  of  its  mem- 
bers, the  court  has  no  power  to  administer 
the  partnership  estate  without  the  consent 
of  the  nonhankrupt  members,  ^d  the  argu- 
ment is  that,  08  the  court  hois  no  such  power, 
much  less  has  it  the  power,  when  actually 
administering  the  partnership  estate,  to  com- 
pel a  nonbankrupt  partner  to  bring  in  his  in- 
dividual property.  But  it  is  manifest  that 
i  6h  does  sot  bear  the  eonstructira  glvtok 
it.  It  deals  with  the  bankruptcy  of  Individ- 
ual partners,  not  with  the  bankruptcy  of  tne 
firm.  If  an  individual  partner  becomes 
bankrupt,  It  becomes  important  to  know  tiie 
eff«!t  upon  the  firm  of  which  he  is  a  mem- 
ber. It  not  infrequently  happens  that  a 
firm  remains  solvent  and  prosperous,  though 
a  member  becomes  insolvent,  and  commits  an 
act  of  bankruptcy  not  chargeable  to  or  con- 
nected with  the  business  of  the  partnership. 
The  provision  for  such  cases  is-  fouiul  in  the 
paragraph  quoted,  and  it  hu  nothing  to  do 
with  the  bankruptcy  of  the  partnership.  It 
recognizes,  however,  that,  before  the  bank- 
rupt partner  receives  a  discharge,  his  bene- 
ficial interest  in  the  firm  property,  after  the 
payment  of  firm  debts,  should  be  applied  to 
the  payment  of  his  individual  obligations. 
But,  since  his  associaiefi  have  an  intemt 
in  the  partnership  property  to  which  his  indi- 
vidual creditors  cannot  look,  th^  are  justly 
given  the  preference  in  liquidating  their 
joint  affairs.  Eventually,  however,  tlie  net 
share  of  the  bankrupt  partner  is  brought  in- 
to the  individual  proceedings.  That  a  part- 
nership may  be  an  entity  for  certain  pur- 
poses, and  its  property  its  own,  does  not 
prevent  the  bankruptcy  of  a  single  part- 
ner from  resulting  in  a  liquidation  of  the 
joint  business,  and  the  application  of  his 
net  share  therein  to  the  payment  of  his  in- 
vidual  debts.  Rightly  regarded,  the  para- 
graph quoted  sufgcests  the  true  rule  for  the 
converse  situation. — the  bankruptcy  of  the 
partnership  and  the  nonbankruptcy  of  a 
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member.  There  is,  however,  ihi«  diitinction: 
In  a  case  covered  hj  |  Sh,  the  nonbankrupt 
partner  has  no  contractual  connection  with 
the  debts  of  his  bankrupt  copartner.  He  ia 
not  liable  for  them,  and  should,  therefore, 
BuiTer  no  loss  or  inconvenience,  save  what 
comes  from  a  necessary  winding  up  of  the 
partnership,  as  in  other  cases  of  dissolution. 
Therefore  he  is  given  the  preference  in  the 
settlement  of  the  firm  business  of  whidi  he 
is  part  owner.  But  these  reasons  do  sot  ap- 
ply  in  a  case  like  the  one  before  ua.  The 
nonbankrupt  partner  is  liable  for  all  the 
debts  of  his  bankrupt  firm,  and  the  finn 
creditors  may  look  to  his  property  for  satis- 
faction, subject  to  equitable  limitations  in 
favor  of  his  individual  creditors.  A  court  of 
equity  with  all  parties  before  it,  partner- 
ship and  members,  grants  full  relief,  and 
the  law  has  not  required  it  to  intrust  the 
ftdminiitration  of  estates  to  resistijig  debtors. 


UTAH  SUmEMX:  COUKT. 
SALT  LAKE  CITT,  Reapt, 

T. 

CHRISTENSEN  COMPANY,  Appt. 
(—  Utah,  — ,  06  Pae.  62S.) 

lilcenae  tax  —  nnlformtty. 

1.  A  license  tax  based  on  the  capital 
stock  employed  in  trade  is  not  within  a 
constitutional  provision  for  oDiform  taxa- 
tion according  to  value,  where  the  Con- 
stitution also  provides  that  nothing  in  it 
shall  be  construed  to '  prevent  the  le^sla- 
ture  from  enforcing  an  occupation  tax. 
Same  ~  property  tax. 

2.  A  licenae  tax  upon  business,  based 
upon  the  amount  of  ea^tal  employed,  is  not 
a  direct  tax  upon  property,  within  a  con- 
stitutional provision  requiring  taxation  to 
be  uniform. 

Same  —  classification. 

3.  A  classification  of  business  according 


to  the  capital  employed,  for  the  purpose  of 
levying  an  occupation  tax,  does  not  violate 
the  provisions  of  a  statute  that  all  license 
fees  shall  be  uniform  in  respect  to  the  class 
upon  which  they  are  imposed. 
Same  —  reasonableness. 

4.  A  classification,  for  the  purpose  of  an 
occupation  tax,  of  businesaea  employing  a 
capital  of  over  $fiOO,000  as  one  class,  and 
those  whose  capital  is  between  each  9100*- 
000  below  that  as  a  separate  class,  and  di- 
viding those  employing  certain  numbers  of 
thousands  of  dollars  below  9100,000  into 
classes,  is  not  legally  unreasonable. 

Same  —  enforcement. 

5.  The  payment  of  licenae  and  occupa- 
tion taxes  may  be  enforced  by  £ne  and  im- 
prisonment. 

(April  14,  1008.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  convicting  it  of  carrying  on  busi- 
ness without  a  license.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Zane  &  Strlngfcllow,  for  appel- 
lant: 

The  ordinance  is  void  because  it  doea 
not  provide  a  uniform  and  equal  rate  of 
taxation  as  to  the  class  to  which  it  applies. 

Cache  County  ex  rel.  Matthews  v.  Jensen, 
21  Utah,  223,  61  Pac.  303;  Cooley,  Const 
Lim.  6th  ed.  pp.  611,  SIS;  Cumminga  v. 
Merchants'  Nat.  Bank,  101  U.  B.  158,  25 
L.  ed.  905;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  165,  41  L.  ed.  671,  17  Sup.  Ct. 
Rep.  255;  State  ex  rel.  Sanderson  v.  Mann, 
76  Wis.  469,  45  N.  W.  626,  46  N.  W.  Bl ; 
Exchange  Bank  v.  Hines,  3  Ohio  St.  15. 

Taxation  by  a  uniform  rule  requires  uni- 
formity in  the  rate  and  in  the  mode  of  as- 
sessment. Uniformity  implies  equality  in 
the  burden  of  taxation,  and  this  cannot 
exist  without  uniformity  in  both  those  ea- 
sentials. 

Anderson's  Law  Diet.  p.  1007;  Cummings 


Caae  Note.  ~  Right  to  grade  license  tax 
according  to  volume  of  busineas  or 
amount  of  capital  employed. 

The  amount  of  an  occupation  tax  or  license 
fee  may  be  graded  by  clasaes  according  to 
the  value  of  the  property  employed  in  a 
business,  although  the  rates  are  not  uni- 
form among  the  several  classes.  Newton 
V.  Atchison,  31  Kan.  151,  47  Am.  Rep.  486, 
1  Pac.  288;  New  Castle  v.  Cutler,  15  Pa. 
Super.  Ct.  612;  Goldsmith  v.  Huntsville, 
120  Ala.  182,  24  So.  509;  Strater  Bros. 
Tobacco  Co.  v.  Com.  117  Ky.  604,  78  S.  W. 
871;  Cowart  t.  Greenville,  67  S.  C.  36,  45 
8.  E.  122;  Saks  v.  Birmingham,  120  Ala. 
190,  24  So.  728. 

Or  according  to  the  gross  amount  of  sales 
or  volume  of  business  done.  Clark  v.  Titus- 
Tille,  184  U.  8.  329,  46  L.  ed.  569,  22  Sup. 
17LJl.A.(N.S.) 


Ct.  Rep.  382,  afRrming  195  Fa.  634,  67 
L.R.A.  348,  86  Am.  St.  Rep.  694,  46  Atl. 
286;  Ficklen  t.  Taxing  Diat.  145  U.  S.  1. 
36  L.  ed.  601,  4  Inters.  Com.  Rep.  70,  12 
Sup.  Ct.  Rep.  810;  Cowart  v.  Greenville, 
supra;  Ex  parte  Mount,  66  Cal.  448,  6  Pac. 
78;  Sacramento  v.  Crocker,  16  Cal.  119; 
San  Luis  Obispo  County  v.  Greenberg,  120 
Cal.  300,  52  Pac.  797;  Ex  parte  Hurl,  49 
Cal.  557 ;  Knisely  v.  Cotterel,  196  Pa.  614, 
SO  L.R.A.  86,  40  Atl.  661 ;  Williamsport  t. 
Wenner,  172  Pa.  173,  33  Atl.  544;  Williams- 
port  Cit7  T.  Steams,  2  lUu  Dist  R.  361; 
Allentown  t.  Gross,  182  Pa.  819,  19  Atl. 
269. 

It  has  been  said  to  be  unquestionably 
within  the  discreCion  of  the  taxing  power 
to  graduate  the  tax  upon  an  occupation  or 
vocation  according  to  the  extent  of  the 
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T.  Merchants'  Kat.  Bank  and  Exchange 
Bank  v.  Hines,  supra. 

It  is  imtoateriai  whether  the  tax  imposed 
is  r^arded  as  a  tax  on  property,  or  upon 
civil  rights,  to  do  husinesa,  or  privileges,  for 
the  same  principle  of  equality  and  due  pro- 
portion applies  to  every  species  of  tax  alike. 

State  ex  rel.  Davidson  v.  Gorman,  40 
Minn.  235,  2  L.Rjk.  701,  41  K.  W.  948; 
Curry  v.  Spencer,  61  N.  H.  630,  60  Am.  Rep. 
337 ;  Cooley,  Const.  Lim.  6th  ed.  611;  Cache 
County  ex  rel.  Matthews  T.  Jensen,  21  Utah, 
226,  61  Pac.  303. 

Messrs.  Ogden  Hilefi,  H.  J.  DInlnny, 
and  P.  J.  Daljr,  for  respondent: 

The  classification  was  not  burdensome  or 
unequal. 

Banta  t.  Chicago,  172  111.  204,  40  L.R.A. 

business  so  taxed.  State  t.  Powell,  100  N. 
C.  62S,  6  a  E.  424. 

No  unconstitutional  discrimination  among 
persons  engaged  in  the  same  class  of  busi- 
ness was  made  by  N.  C.  Laws  1897,  chap. 
168,  8  3S,  which  imposed  a  license  fee  of 
$10  on  all  hotels  whose  gross  receipts  were 
over  $1,000  and  less  than  $2,000,  and  one 
half  of  1  per  cent  on  hotels  whose  gross  re- 
ceipts exceeded  $2,000  per  annum.  Cobb  v- 
Durham  County,  122  K.  C.  307,  30  S.  K. 
338.  The  court  said  that  there  was  no 
doubt  that  the  general  assembly  might,  in 
its  discretion,  impose  as  a  license  fee  on 
the  business  of  hotel  keeping  either  a  spe- 
cific tax  or  one  graduated  according  to  the 
extent  of  the  business  done, — the  gross  re- 
ceipts derived  from  the  business;  and  that 
such  tax  was  uniform  and  consistent  with 
the  Constitution  when  it  was  equal  on  all 
persons  in  the  same  class. 

So,  a  license  tax  on  peddlers,  by  which 
they  are  divided  into  classes  according  to 
the  value  of  goods  carried  by  them,  each 
class  to  pay  a  fixed  amount,  does  not  vio- 
late the  requirement  of  the  Pennsylvania 
Constitution  that  alt  taxes  be  uniform  upon 
the  same  class  of  subjects  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax.  New  Castle  v.  Cutler,  supra. 

So,  a  city  authorized  to  license  insurance 
companies  may  properly  vary  the  amount 
charged  therefor  to  correspond  with  the  in- 
comes of  the  diiTerent  companies  licensed. 
Burlington  v.  Putnam  Ins.  Co.  31  Iowa,  102. 

And  the  amount  of  premiums  received  by 
an  insurance  company  on  business  done 
within  a  municipality  the  previous  year  is 
a  proper  and  fair  standard  by  which  to 
measure  the  license  or  franchise  tax  to  do 
business  in  such  municipality.  Fidelity 
Casiialtv  Co.  y.  Louisville,  106  Ky.  207,  50 
S.  W.  36. 

An  annual  license  tax  may  be  inipont-d 
upon  foreign  corporations,  of  4  cents  on 
each  $1,000  of  their  ca{Htal  stock,  and  of  2 
cents  per  1.000  shares  of  lens  par  value 
than  $1  each.  American  Smelting  £  Ref. 
Co.  V.  People.  34  Colo.  240,  82  Pac.  531. 

Neither  is  a  constitutional  requirement 
of  uniformitv  of  taxation  violated  Inr  a  li- 
17  L.RJl.(N.'S.) 


611,  50  N.  W.  233;  lusher  v.  People,  183 
ni.  226,  47  LJI.A.  802,  75  Am.  St.  Rep. 
103,  55  N.  E.  663;  American  Union  Kxp. 
Co.  V.  St.  Joseph,  66  Mo.  675,  27  Am.  Rep. 
382;  Ex  parte  Hurl,  49  Cal.  557;  Ex  parte 
Haskell,  112  Cal.  412,  32  L.R.A.  527,  44 
Pac.  725;  Warren  v.  Geer,  117  Pa.  211,  11 
Atl.  415;  Ex  parte  Heylman,  92  Cal.  492, 
28  Pac.  676;  McClellan  v.  Pettigrcw,  44  La. 
Ann.  358,  10  So.  853;  Re  Watson,  17  S.  D. 
486,  97  N.  W.  463;  State  v.  Wiliingham,  9 
Wyo.  290,  52  L.R.A.  198,  87  Am.  St.  Rep. 
948,  62  Pac.  797;  Slaughter  v.  Com.  13 
Gratt.  776;  Stull  v.  De  Mattos,  23  Wash. 
71,  51  L.R.A.  892,  62  Pac.  451;  Magneau  v. 
Fremont,  30  Neb.  843,  9  L.R.A.  786,  27  Am. 
St.  Rep.  436,  47  N.  W.  280;  Aurora  v.  Mc- 
Gannon,  138  Mo.  38,  39  S.  W.  469;  Fahey 


cense  tax  of  $1  per  $1,000  up  to  $100,000, 
and  60  cents  per  $1,000  in  excess  thereof, 
upon  all  tobacco  manufactured.  Strater 
Bros.  Tobacco  Co.  v.  Com.  supra. 

And  a  license  tax  imposed  by  county  ordi- 
nance upon  persons  engaged  in  raising, 
gracing,  nerding,  or  pasturing  sheep,  of  $50 
for  every  1,000  sheep,  is  not  invalid  as  dis- 
criminating, special,  unequal,  or  partial. 
Ex  parte  Mirande,  73  Cal.  366,  14  Pac  888. 

But  a  similar  county  ordinance  was  held 
invalid  ia  Cache  County  ex  rel.  MattbewH 
v.  Jensen,  21  Utah,  207,  61  Pac.  303,  be- 
cause, among  other  objectionable  features, 
it  was  unjust  and  unequal  in  that,  by  grad- 
ing the  tax  at  $60  per  1,000  sheep  it  per- 
mitted one  having  3,000,  4,000,  or  6,000 
sheep  to  pay  the  same  sum  as  one  who  had 
999  more,  and  eompelled  him  to  pay  $60 
more  than  a  person  who  had  one  less  sheep. 

And  such  classi  flcation  does  not  con- 
travene a  constitutional  requirement  of  uni- 
formity of  taxation.  Knixely  v.  Cotterel ; 
Sacramento  v.  Crocker ;  VVilliamsport  v. 
Wenner;  Allentown  v.  Gross;  and  Williams- 
port  City  v.  Steams, — supra;  Com.  use  of 
Tituaville  v.  Clark,  195  Pa.  634.  57  UR.A. 
I  348,  86  Am.  St.  Rep.  694,  40  Atl.  286. 

Nor  violate  the  equaHt)[  clause  of  the 
14th  Amendment  to  the  United  States  Con- 
stitution, although  persons  in  different 
classes  pay  different  rates,  and  those  in  the 
same  class  pay  dilTerent  rates  according  to 
the  amount  of  sales.  Clark  v.  Titusville. 
supra. 

Or  constitute  an  invasion  of  a  constitu- 
tional guaranty  of  individual  liberty. 
Knisely  v.  Cotterel,  supra. 

Xor  is  such  graduation  of  license  fees 
unconstitutional  as  constituting  a  property 
tax.    Newton  v.  Atchison,  supra. 

Neither  is  it  unequal  and  discriminatory. 
Saks  T.  Birmingham,  supra. 

Nor  is  it  rendered  unequal  and  oppres> 
flive  1^  the  fact  that  an  absolute  level  rate 
is  not  imposed  upon  each  $100  in  valuation, 
or  because,  under  it,  a  merchant  whose 
stock  or  capital  does  not  exceed  $200  is 
taxed  $6,  while  another  engaged  in  the 
same  business  is  required  to  paj^but  $30 

Digitized  by  Googk 


900 


UTAH  SUPREME  COURT. 


An., 


V.  SUte,  27  Tex.  App.  140,  11  Am.  St.  Rep. 
182,  II  S.  W.  108;  Clark  v.  Titusville,  184 
U.  S.  329,  43  L,  ed.  569,  22  Sup.  Ct.  Rep. 
382. 

The  defendant's  neglect  and  omission  to 
comply  with  the  ordinance  was  nn  offense 
for  which  it  could  be  fined. 

State  V.  Robitshek,  60  Minn.  128,  33 
L.R.A.  33,  61  N.W.  1023;  Cincinnati  v.  Buck- 
ingham, 10  Ohio,  267;  Shelton  v.  Mobile, 
30  Ala.  640,  68  Am.  Dec.  148;  Re  Vandine, 
6  Pick.  187,  17  Am.  Dec  861;  ChUven  v. 
People,  11  Mich.  43. 

Being  a  tax,  it  is  not  required  that  the 
proceeding  for'  its  enforcement  shall  be  by 
a  civil  suit. 

Perry  v.  Waahbum,  20  Cal.  360;  State  v. 
Yellow  Jacket  Silver  Min.  Co.  14  Nev.  220; 
Cooley,  Tftxn.  847 ;  Rosenbloom  t.  State,  64 
KTeb.  342,  57  LJLA.  922,  89  N.  W.  1063. 

Frick,  J.,  delivered  the  opinion  of  the 

court: 

On  the  27th  day  of  November,  1906,  the 
city,  in  due  form,  filed  a  complaint  in  the 
city  court  wherein  it  was  alleged  that  the 
defendant  was  carrying  on  a  certain  business 
within  laid  city  without  having  oomplied 


with  certain  sections  of  an  ordinance  re- 
quiring the  payment  of  a  certain  license  tax 
as  therein  specified.  The  defendant,  appel- 
lant here,  demurred  to  the  complaint.  The 
case,  by  consent  of  the  parties,  wma  trans- 
ferred from  the  city  court  to  the  district 
court  of  Salt  Lake  county.  In  connection 
wiUi  the  demurrer  aforesaid,  the  parties 
submitted  the  case  to  the  district  court  upon 
substantially  the  following  agreed  state- 
ment of  facts: 

That  the  appellant  is  a  corporation,  and 
is  engaged  in  and  carrying  on  the  business 
of  a  shoe  merchant  in  said  city;  that  it  has 
refused  to  comply  with  Si  356  and  380  of  the 
revised  ordinances  of  said  city;  that  appel- 
lant has  paid  all  taxes  except  the  license  tax 
referred  to  in  said  ordinance,  which  latter 
tax  appellant  claims  to  be  invalid;  that  ap- 
pellant, for  the  year  1906,  had  been  duly 
assessed  upon  all  of  its  stock,  under  the  laws 
of  the  state,  for  state,  county,  and  city  pur- 
poses (other  than  said  license  tax),  and 
that  the  taxes  so  assessed  have  been  fully 
paid ;  that  the  license  tax  now  in  question 
is  attempted  to  be  collected  upon  the  same 
stock  of  goods  upon  which  the  other  taxes 
referred  to  above  were  paid.    Section  350 


upon  the  value  of  $2,700.  Re  Martin,  62 
Kan.  638,  64  Pac.  43. 

But  a  license  fee  imposed  upon  mer- 
chants, which  is  created  by  adopting  the 
classification  made  by  the  appraisers  of  mer- 
cantile taxes,  is  void  for  want  of  uniformity, 
where  the  classification  adopted  exempts 
persons  whose  annual  sales  do  not  reach  a 
certain  amount  WUliamsport  City  T. 
Steams,  sapra. 

And  fixing  the  amount  of  a  license  tax 
upon  insurance  companies  upon  the  basis 
of  the  amount  of  premiums  received  con- 
travenes a  constitutional  requirement  of 
uniformity  of  taxation.  New  Orleans  v. 
Home  Mut.  Ins.  Co.  23  La.  Ann.  449. 

So.  a  license  fee  imposed  a  parish  upon 
retail  liquor  dealers,  the  amount  of  wuch 
is  regulated  by  the  amount  of  business  done, 
one  sum  being  charged  when  the  business  is 
more  than  a  specified  amount,  and  another 
when  it  is  less,  was,  in  East  Feliciana  ex 
rel.  Howell  v.  Gurth,  26  La.  Ann.  140,  held 
to  conflict  with  this  constitutional  pro- 
vision. 

To  meet  this  and  kindred  decisions,  it 
was  provided  by  La.  Const.  1870,  art  206, 
that  the  general  assembly  shall  graduate 
the  amount  of  license  taxes.  This  provision 
exempts  them  from  the  constitutional 
requirement  of  equality  and  uniformity. 
State  V.  Liverpool,  L.  &  G.  Ins.  Co.  40  La. 
Ann.  463,  4  So.  504. 

This  provision,  not  indicating  any  stand- 
ard of  graduation,  leaves  it  to  the  legisla- 
ture to  determine  the  method  to  be  adopted 
in  effecting  it.  State  v.  Traders*  Bank,  41 
Ta.  Ann.  329,  6  So.  S82;  New  Orleans  v. 
Fontchartrain  B.  Co.  41  La.  Ann.  519.  7  So. 
17L.R.A.(N.S.) 


83;  State  t.  Liverpool,  L.  ft  G.  Iiu.  Co. 
supra;  Browne  t.  Selaer,  100  La.  091,  31 

So.  290. 

Thus,  the  division  by  the  general  assem- 
bly of  companies  and  persons  pursuing 
the  business  of  insurance  into  different 
classes  according  to  the  amount  of  pre- 
miums collected,  and  the  levying  upon  each 
class  a  different  license  tax,  greater  upon 
those  receiving  a  larger  amount  than  upon 
those  receiving  a  less,  is  a  sufficient  gradua- 
tion. State  V.  Liverpool,  L.  &  G.  Ina.  Co. 
supra. 

And  that  a  license  law  requires  smaller 
insurance  companies  to  pay  a  larger  tax  in 
proportion  to  their  premiums  than  larger 
companies  does  not  render  it  unconstitution- 
al under  that  provision,  there  being  no  re- 
quirement that  the  tax  shall  be  in  propor- 
tion to  the  business  done,  though  it  may  im- 
pugn its  justice.  Ibid. 

And  the  license  fee  may  be  graded  acoord- 
ing  to  the  classification  based  upon  the 
amount  of  annual  receipts  of  a  business. 
SUte  V.  Merchants'  Trading  Co.  114  La. 
629,  38  So.  443. 

The  judiciary  has  no  authority  to  inter- 
fere in  the  absence  of  ai^  rule  to  guide  its 
investigation  and  scrutiny.  State  t.  Trad- 
ers* Bank  and  New  Orleans  ▼.  Fontchart- 
rain R.  Co.  supra. 

But  a  claeaification  which  imposes  on  a 
smaller  business  100  per  cent  greater  tax. 
in  proportion,  to  that  paid  by  a  larger 
business,  is  void.  State  t.  Pinekard,  119  La. 
228,  43  So.  1015. 

For  an  extended  discussion  of  the  limit 
of  amount  of  license  fees,  see  note  to  Stat« 
ex  rel.  Toi  T.  French,  30  LJLA.  415. 
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of  the  city  ordinmnces  provides:  "It  shall  be 
onlawful  for  any  person  to  engage  in  or 
cany  on  any  tmsiness,  trade,  profession,  or 
calling,  for  ihe  transaction  or  carrying  on  of 
which  a  license  is  required,  without  first 
taking  out  or  procuring  the  license  required 
for  such  huBinesB,  trade,  profession,  or  call- 
ing." Section  380,  so  far  as  material  here, 
provides:  "It  shall  be  unlawful  fbr  any 
wholesale  or  retail  merchant  to  commence 
or  carry  on  his  business  without  first  mak- 
ing a  statement  under  oath  of  a  cash  ralne 
of  all  goods,  wares,  and  other  merchandise 
which  he  may  have  in  his  possession  or  un- 
der his  control  for  sale."  The  ordinance  is 
also  made  applicable  to  bankers  and  brokm, 
who  must  make  a  similar  statement  show- 
ing the  amount  of  capital  employed  in  the 
business  conducted  by  them.  These  state- 
ments are  required  to  be  filed  with  the  city 
recorder.  The  ordinance  divides  the  mer- 
chants and  bankers  into  22  classes.  All 
those  that  exceed  the  sum  of  (500,000  con- 
stitute the  first  class,  and  must  pay  an  an- 
nual license  tax  of  $500.  The  lowest  class 
is  limited  to  ^00,  which  pays  an  annual 
license  tax  of  $1.  The  several  classes  are 
somewhat  arbitrarily  arranged.  To  illus- 
trate: The  amount  of  $100,000  constitutes 
the  difference  between  each  of  the  first  five 
classes;  that  is,  the  first  class  takes  in  all 
above  $600,000,  while  the  flftii  class  reaches 
all  above  $100,000  and  not  ezoeeding  $200,- 
000,  and  so  cm.  Hie  fifth  class  pays  a  li- 
cense tax  of  $300  annually,  the  fourth  $350, 
and  the  third  $400,  and  the  seomd  $450. 
The  sixth  class  reaches  all  stocks  valued  at 
$75,000  and  not  exceeding  $100;000,  and  pays 
$260  as  an  annual  tax.  The  seventh  class 
reaches  stocks  valued  at  $60,000  and  not  in 
excess  of  $76,000,  and  pays  an  annual  license 
tax  of  $236.  The  daasiflcation  is  eontinued 
by  this  meUiod  until  it  reaches  the  lowest 
class  as  stated  above.  The  appellant  oomea 
within  the  nlnetaenth  class,  the  stocks  of 
which  are  valued  at  $1,000  and  not  to  exceed 
$2,000,  and  is  required  to  pay  an  annual  li- 
cense tax  of  $80.  Th»  foregoing,  we  think, 
sniHciently  llhistratM  the  olassifieation  upon 
vhich  the  ^y  haaea  its  right  to  impose  the 
license  tax  involved  in  this  proceeding.  Up- 
on tiie  foregoing  facts  and  fb»  two  sections 
of  the  ordinance  above  quoted  from,  the  dis- 
trict court  overruled  the  demurrer  and  ad- 
judged the  appellant  guilty  of  a  violation  of 
the  ordinance  aforesaid,  and  imposed  a  fine 
of  $10  and  eosts,  from  which  this  appeal  is 
prosecuted. 

The  first  alleged  error  to  be  noticed  re- 
lates to  the  objection  that  the  ordinance  is 
invalid.  It  is  strongly  urged  by  counsel  for 
appellant  that  the  ordimmce  in  question  of- 
fends against  S  3  of  article  13  of  the  Con- 
stitution of  this  state^  which*  ao  far  as 
17LJLA.(N.S.) 


material  here,  provides:  *The  legislature 
shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  of  all  prop- 
erty in  the  state,  oooording  to  ita  value  in 
money,  and  shall  prescribe  by  general  laws 
such  regulations  as  shall  secure  a  just 
valuation  for  taxaUon  of  all  property;  so 
that  every  perstm  and  corporation  shall  pay 
a  tax  in  pn^mrtion  to  the  value  of  his,  her, 
or-its  property."  No  doubt  the  provisions  ot 
this  Section  are  mandatory,  and  require  that 
all  proper^  taxes  riiall  be  equal  and  uni- 
form in  so  far  as  this  may  be  accomplished 
hy  the  application  of  general  lam.  Does 
this  section  apply  to  the  license  tax  in  ques- 
tion! If  it  does,  then,  perhaps,  it  may  be 
said  tiiat  the  tax  imposed  by  the  ordinance 
is  not  as  equal  and  uniform,  when  limited 
to  a  strict  money  valuation,  as  it  could  be 
made,  and  hence  the  tax  is  not  proportioned 
as  required  by  the  section  just  quoted.  We 
think,  however,  that  the  section  in  question 
was  not  intmded  to  have,  and,  in  fact,  does 
not  have,  any  application  to  tiie  license  tax 
in  question.  It  is  quite  true,  as  counsel  for 
appellant  suggest,  tiiat  the  tax  in  question, 
although  called  a  license  tax,  is,  neverthe- 
less, not  within  that  class  of  licenses  which 
are  imposed  undo*  Uie  police  power  of  the 
state  for  the  purposes  of  regulation,  but  that 
it  is  in  fact  a  tax  imposed  for  revenue  pur- 
poses merely.  This  may  be  conceded,  and 
still  we  think  the  tax  in  question  is  not 
within  the  oonstitutional  provision  above 
referred  to.  Section  12  of  the  same  article 
provides:  'Nothing  in  this  Conatitution  shall 
be  construed  to  prevent  the  legislature  from 
providing  a  stamp  tax,  or  a  tax  based  on  in- 
come, occupation,  licenses,  fruichises,  or 
mortgages."  It  is  contended  that  this  sec- 
tion must  be  eonstrued  tn  pari  mat«ria  with 
that  part  of  8  3  quoted  above,  and 
that  the  different  kinds  of  tans  enumerated 
in  the  latter  section  must  be  equal  and  uni- 
form, precisely  the  same  as  those  must  be 
which  are  mentioned  in  i  3.  It  seems  to  us, 
however,  that  {  12  has  nothing  whatever  to 
do  with  S  3.  It  is  too  well  settied  to  re- 
quire more  than  passing  mention  that  state 
Constitutions  are  mere  limitations,  and  not 
grants  of  powers.  It  is  equally  well  settied 
that  the  power  of  taxation  is  a  legislative 
function,  and,  unless  restiiiined  by  the  Con- 
stitution, the  exercise  of  this  power  is  vested 
in  the  l^ifllature  and  its  power  over  the 
subject  is  plenaiy  and  supreme.  By  adopt- 
ing (  12,  as  we  view  It,  the  framers  of  the 
Constitution  neither  intended  to,  nor  did 
they,  in  any  way,  place  a  limitation  upon 
the  power  it  the  legislature  to  impose  the 
several  kinds  of  taxes  specifled  in  that  sec- 
tion. Out  of  abundant  caution,  however,  the 
framers  of  the  Constitution  said  that  noth- 
ing therein  should  be  so  construed  as  to 
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prevent  the  legislature  from  imposing  and 
enforcing  the  said  taxes. 

Having  thus  eliminated  from  the  Consti- 
tution altogether  the  several  kinds  of  taxes 
specified  in  S  12,  is  it  reasonable  to  auppoae 
that  the  framers  of  that  instriunent  never- 
theless intended  to  provide  for  the  condi- 
tions upon  which  such  taxes  should  be  im- 
posed by  a  reference  to  other  parts  of  the 
same  instrument?  The  framers  of  the  Con- 
stitution imposed  certain  duties,  and  with 
them  certain  specified  restrictions,  upon  the 
l^islature;  but  in  §  12  neither  duties  nor 
restrictions  of  any  kind  are  mentioned.  All 
that  was  intended,  and  all  that  was  there 
said,  was  that  nothing  that  had  been  said 
on  the  subject  of  taxation  should  be  con- 
strued so  as  to  in  any  way  curtail  the  power 
of  the  legislature  with  regard  to  license  or 
occupation  taxes;  in  other  words,  the  fram- 
ers of  the  Constitution  desired  to  impress 
upon  all  that  no  restriction  upon  the  leg- 
islature should  be  implied  from  what  had 
been  before  written  in  that  instrument  up- 
on the  special  subject  of  taxation  referred 
to  in  8  12.  We  are  of  the  opinion,  therefore, 
that  the  right  to  impose  occupation  and  li- 
cense taxes  and  the  other  subjects  of  taxa- 
tion mentioned  in  §  12  was  left,  and  clearly 
intended  to  be  left,  where  it  always  was, 
namely,  with  the  legislature,  to  be  applied 
and  controlled  as  to  it  might  seem  just  and 
proper. 

Independently  of  the  constitutional  excep- 
tion above  discussed,  the  courts  have  fre- 
quently passed  upon  and  applied  the  general 
constitutional  provision  demanding  equality 
and  uniformity  of  taxation.  The  decisions 
are  almost,  if  not  quite,  unanimous,  that  the 
constitutional  provision  which  imposes  equal- 
ity and  uniformity  of  taxation  has  no  ap- 
plication to  an  occupation  or  license  tax,  but 
is  limited  to  a  direct  property  tax  which  is 
assessed  and  collected  in  the  usual  way; 
and,  further,  the  contention  that  the  tax  in 
question  is  a  direct  tax  upon  property  is  also 
\'eTy  ably  and  satisfactorily  discussed  and 
decided  against  counsel's  contentions  by  the 
following,  among  numerous  other,  cases: 
Newton  v.  Atchison,  31  Kan.  151, 47  Am.  Rep. 
486,  1  Pac.  288;  Banta  V.  Chicago,  172  111. 
204,  40  L.R.A.  611,  60  N.  E.  233:  American 
Union  Exp.  Co.  v.  St.  Joseph,  66  Mo.  675, 
27  Am.  Rep.  382;  Re  Watson,  17  S.  D.  486, 
97  N.  W.  463;  Baker  v.  Cincinnati,  11  Ohio 
St.  534:  Fleetwood  v.  Read,  21  Wash.  547, 
47  L.R.A.  205,  58  Pac.  665;  StuU  v.  De^Iat- 
tos,  23  Wash.  71,  51  L.R.A.  892,  62  Pac.  461 ; 
Aurora  v.  McOannon,  138  Mo.  38,  30  8.  W. 
460:  Clark  v.  Titusville,  184  U.  S.  329,  46 
L.  ed.  569,  22  Sup.  Ot.  Sep.  382;  Com.  use 
of  Titusville  v.  Clark,  195  Pa.  634,  67 
L.R.A.  348,  80  Am.  St.  Rep.  694.  46  Atl. 
286:  Little  Rock  t.  Pratlier,  46  Ark.  471; 
17L.R.A.(X.S.) 


Los  Angeles  v.  Los  Angelps  Independent  Gas 
Co.  152  Cal.  765,  93  Pac.  1006;  Magneau  v. 
Fremont,  30  Neb.  843,  9  L.R.A.  786,  27  Am. 
St.  Rep.  436.  47  N.  W.  280;  Roeenbloom  v. 
State,  64  Neb.  342,  67  922,  89  N. 

W.  1053. 

Counsel  for  appellant,  however,  contend 
that  the  cases  decided  by  the  Supreme  Court 
of  the  United  States  are  not  controlling,  be- 
cause that  court  simply  passed  upon  the 
question  whether  such  taxes  were  in  conflict 
with  the  Federal  Constitution.  This  oooten- 
tion  is,  no  doubt,  correct,  but,  inasmuch  »^ 
the  tax  in  question  does  not  come  within  the 
section  of  our  Constitution  which  requires  it 
to  be  based  upon  a  strict  money  valuation, 
what  is  said  by  the  Supreme  Court  of  the 
United  States  with  r^^ard  to  the  propriety 
of  clasHifi cation  and  uniformity  is  of  great, 
if  not  controlling,  force. 

But  it  is  further  contended  that,  if  the  tax 
in  question  is  not  violative  of  the  Constitu- 
tion of  this  state,  it  still  must  fail  because  it 
is  in  violation  of  subdivision  87,  {  206.  Rev. 
Stat.  1898,  by  virtue  of  which  the  tax  is  im- 
posed. Under  8  206,  the  legislature  has  con- 
ferred certain  powers  upon  the  cities  of  this 
state,  and  among  others,  the  following:  "To 
raise  revenues  by  levying  and  collecling  a 
license  fee  or  tax  on  any  private  corporation 
or  business  within  the  limits  of  the  city,  and 
regulate  the  same  by  ordinance.  All  sudi 
license  fees  and  taxes  shall  be  uniform  in  re- 
spect to  the  class  upon  which  they  are  im- 
posed." The  foregoing  is  a  verbatim  copy  of 
what  constituted  subdivision  89  of  f  1765, 
Comp.  Laws  1888,  which  was  in  force  at 
the  time  the  Constitution  was  adopted,  and 
was  re-enacted  and  incorporated  into  the  Re- 
vised Statutes  of  1898.  This  is  cumulative 
evidence  that  the  framers  of  the  Constitu- 
tion, in  adopting  §  12  of  article  13,  above  re- 
ferred  to,  intended  to  leave  the  power  and 
manner  of  imposing  license  taxes  just  as  they 
were.  The  provision  is  also,  with  the  excep- 
tion of  three  words,  namely,  "private  corpo- 
rations" and  "fees,"  a  transcript  of  the  stat- 
ute of  Nebraska,  under  which  the  tax  under 
consideration  in  the  case  of  Magneau  v.  Fre- 
mont, supra,  was  imposed.  The  same  objec- 
tion to  the  tax  was  made  in  the  Nebradca 
case  as  is  here  made,  namely,  that  the  tax  is 
not  uniform,  and  therefore  is  not  in  compli- 
ance with  the  foregoing  provision.  This  ob- 
jection was,  however,  overruled  in  the  Nebras- 
ka case,  and  this  was  done  notwithstanding 
the  fact  that  the  tax  in  Nebraska  was  im> 
posed  upon  all  merchants  alike,  whether  large 
or  small,  under  what  is  termed  a  "flat  rate.** 
This  will  also  be  found  to  have  been  the  case 
in  a  number  of  other  cases,  while  in  others 
a  classification  was  upheld  similar  to  the  one 
under  which  the  tax  in  question  was  imposed. 
Tha  authorities,  therefore,  are  against  tbs 
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contention  of  appellant  that  such  a  claaaifi- 
cation  offends  against  uniformity.  The  pro- 
vision is  not  that  the  taxes  must  be  equal  as 
between  individuals,  but  that  they  "shall  be 
uniform  in  respect  to  the  class  upon  which 
they  are  imposed."  If  a  flat  rate  upon  all 
merchants  alike  is  a  uniform  tax  within  the 
provision,  whj  is  one  where  greater  equaliza- 
tion is  effected  hy  classiiying  the  merchants 
into  groups,  so  as  to  bring  together  those 
with  stocks  the  value  of  which  are  more 
nearly  alike,  not  also  uniform  T  The  classi- 
fication is  for  the  sole  purpose  of  establish- 
ing equality,  bo  far  as  this  can  be  done. 

These  questions  of  uniformity  and  equality 
are  fully  discussed  and  decided  against  ap- 
pellant, and  classifications  similar  to  the  one 
applied  in  this  case  are  sustained,  in  the  cases 
cited  from  Kansas,  Pennsylvania,  the  Su- 
preme Court  of  the  United  States,  Missouri, 
Arkansas,  California,  and  others.  While  Mr. 
Justice  Brewer,  in  the  Kansas  case,  supra, 
■uggesta  that  prima  facie  a  tax  assessed- up- 
<m.  the  actual  value  of  property  is  perhaps 
better  calculated  to  approximate  true  equal- 
ity and  uniformity  than  this  can  be  done  by 
any  other  method,  he,  nevertheless,  concedes 
that  it  ii  bat  a  theory,  and  that  such  a  meth- 
od may  not  in  all  eases  produce  equality  or 
uniformity.  Where  the  burden  imposed  by 
a  tax  is  alone  considered,  the  foregoing  meth- 
od, as  a  general  rule,  may  respfmd  to  both 
nniformity  and  equality;  but,  where  the  hen- 
aflts  derived  from  a  city  imposing  the  tax  are 
considered  in  connection  with  the  burdens 
thereby  imposed,  a  tax  based  strictiy  upon  a 
proper^  TaluaUon  worked  out  by  percent- 
ages may  fall  far  short  of  being  either  equal 
or  uniform.  For  example:  In  a  dty  like 
Salt  Lake,  where  the  city  provides  police 
and  fln  protection  and  lights  the  streets  for 
all  alike,  and  defrays  the  expenses  incident 
thereto  out  of  the  general  funds,  it  is  not 
unlikely  that  a  merchant  with  a  stock  worUi 
$6,000  may  derive  fully  as  much  benefit  from 
this  source  as  one  with  a  stock  worth 
$60,000,  and  it  may  cost  the  vity  quite  as 
mudi  to  protect  the  leaser  aa  it  does  the 
greater.  The  maintaining  of  the  streete  in 
nptir  and  sprinkling  and  flushing  than  ap- 
plies in  the  ume  way.  No  method  of  tax- 
ation that  is  absolutely  equal  and  uniform 
has  yet  been  discoveied.  If,  therefore,  a 
flat  rate  upon  all  merchants  alike  should  be 
imposed,  the  disparity  of  the  tax  as  applied 
to  individual  casea  may  be  much  greater 
still  than  it  would  be  by  a  reasonable  clas- 
sification of  the  merchante  as  has  been  done 
by  the  city  in  this  case.  It  may  cost  the 
city  more  in  proportion  to  provide  the  ap- 
pellant with  the  necessary  flre  and  police 
protection,  say  nothing  concerning  the  other 
matters  referred  to,  than  it  does  to  provide 
the  same  things  to  one  of  the  classes  above 
I7L.R.A.(N.S.) 


him  which  pays  a  larger  tax.  The  classifi- 
cation adopted  by  the  city,  while  in  one  sense 
arbitrary,  cannot  be  said  to  be  unreasonable 
as  a  matter  of  law.  Its  purpose  is  not  to  op- 
press, but  rather  to  equalize,  the  burden  of 
taxation.  If  a  tax  were  levied  strictly  ac- 
cording to  value,  and  the  amount  tJiereof  as- 
certained by  percentages  upon  such  value, 
may  it  not,  for  the  same  reasons  we  have 
stated,  perhaps,  be  less  equal  and  uniform 
than  it  is  by  the  present  method!  This  is, 
we  think,  well  illustrated  by  the  late  case 
cited  from  California.  It  is  also  illustrated 
by  the  eases  which  uphold  the  flat  rate  upon 
all  merchants  and  business  men  alike.  14  u- 
merous  other  illustrations  might  be  made, 
and  some  others  are  given  in  the  cases  cited, 
why  the  method  to  be  pursued  in  imposing 
taxes  of  the  character  now  under  considera- 
tion must,  to  a  very  large  extent,  be  left 
to  the  discretion  of  those  whose  duty  it  is  to 
impose  and  collect  them.  Where  neither 
the  Constitution,  nor  the  statute,  imposes 
absolute  restrictions,  the  courte  may  not 
arbitrarily  impose  any  unless  It  clearly  ap- 
pears that  the  tax  imposed  is  oppressive,  or 
clearly  and  unreasonably  discriminatory,  and 
thus  is  an  abuse  of  the  taxing  power.  Un- 
der the  very  numerous  decisions  of  the 
courts  of  this  country,  emanating,  as  th^ 
do,  from  the  highest  Federal  and  stete 
courts,  the  questions  with  regard  to  the  uni- 
formity and  equality,  as  well  as  the  method 
of  classification  pursued  by  the  city  in  this 
ease,  are  no  longer  open  questions.  All  of 
them  have  been  settled  adversely  to  the 
contention  of  appellant  Cache  County  ex 
rel.  Matthews  v.  Jensm,  21  Utah,  207,  61 
Pac  803,  does  not  announce  a  doctrine  con- 
trary to  the  cases  above  referred  to.  In 
that  case  the  power  of  imposing  the  license 
was  involved.  What  is  there  said  about 
classiflcatitm  and  unifbrmity  was  applied  to 
the  imposition  of  the  license  fee  under  the 
police,  and  not  under  the  taxing,  power  of 
the  state.  That  decision,  therefore,  has  no 
controlling  influence  upon  the  question  in- 
volved in  the  case  at  Inr. 

Finally,  it  is  urged  that  the  ordinance  is 
invalid  because  it  imposes  a  penalty  by  fine 
or  imprisonment  fOr  a  failure  to  pay  a  mere 
property  tax,  which  penalty  is  not  imposed 
for  a  failure  to  pay  taxes  generally.  If  we 
assume  that  this  part  of  the  ordinance  was 
void  for  the  reasons  stated,  it  would  still  not 
affect  the  validity  of  the  tax.  Magneau  v. 
Fremont.  30  Neb.  854,  0  L.R.A.  786,  27  Am. 
St.  Rep.  43G,  47  N.  W.  280.  In  2  Cooley  on 
Taxation,  3d  ed.  p.  848,  the  author,  after 
stating  that  the  constitutional  provision 
against  imprisonment  for  debt  does  not  ap- 
ply, says:  "In  case  of  license  taxes  it  is 
still  customary  to  provide  for  arrest  and  im- 
prisonment as  a  means  of  enforcing  pay- 
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ment'*  A  large  mimlMr  of  eases  an  dted 
in  Bupport  of  the  text  In  Roeenbloom  v. 
State,  64  Xeb.  342,  67  L3JL  922,  89  N.  W. 
lOfiS,  the  former  decisknia  of  tba  supreme 
court  of  Nebraska  holding  to  the  contrary 
are  oremiled.  The  supreme  court  of  Ne- 
braska, in  the  latter  ease,  brioga  itself  into 
harmony  with  the  great  wei^t  of  authority 
in  holding  that  arrest,  fine,  and  impristm- 
ment  may  be  resorted  to  for  tiie  purpose  of 
enforcing  payment  of  license  and  occupation 
taxes.  The  decisions  from  a  large  number 
of  the  state  courts  are  cited  in  the  latter 
Nebraska  case,  and  m  shall  do  no  more  than 
to  refer  the  readn  to  that  ease  for  the  de- 
oisions  upon  this  point. 

From  what  has  been  said,  it  follows  that 
the  ruling  of  the  District  Court  was  in  ac- 
eordanee  with  the  great  weight  of  authority, 
and  the  judgment  is  aeoordinglr  affirmed, 
with  costs  to  respondent. 

MoCartr*  Ch.  J.,  and  StrVnp,  J.,  e(meur. 


UriBOONSIN  SVPREMX:  COURT. 
ALFRED  KLOTZ,  Respt., 

T. 

POWER  ft  MINING  MACHINERY  COM- 
PANY, Appt. 

(— Wis.  — ,  U6N.  W.  770.) 

Master  ^  unguarded  niachinwy  ^  oon- 
tributory  negligence. 

1.  The  defense  of  contributory  negligence 
Is  not  barred  by  a  statutory  provision  that 
continuance  of  a  servant  in  his  employment 
with  knowledge  that  the  employer  has 
failed  to  guard  his  machinery,  as  required 
by  law,  shall  not  operate  as  a  defense  to  an 
action  for  injuries  due  to  such  omission. 
Servant  —  contributory  n^llgenoe. 

2.  It  cannot  be  said  to  he  n^ltgence,  as 
matter  of  law,  for  one  operating  a  lathe  to 
lean  over  near  exposed  fs^aring  to  secure  a 
stick  needed  in  the  work,  so  as  to  prevent 
a  recoveiy  for  the  injury  in  case  his  cloth- 
ing is  caught  in  the  gearing  and  his  arm 
drawn  into  it. 

(June  6,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  (Sreuit  Court  for  Milwaukee 


County  in  phiintiff*s  Favor  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries for  which  defendant  was  allc^  to  be 
responsible.  Affirmed. 

Statement  by  Slebecker,  J.: 

This  is  an  action  for  damages  for  person- 
al injuries  received  by  the  plaintiff  at  the 
plant  of  the  defendant  in  having  his  arm 
drawn   into   an   unprotected  and  exposed 
gearing  on  a  lathe.    The  complaint  alleges 
that  this  gearing  was  so  situated  as  to  be 
dangerous  to  employees,  that  it  was  wholly 
unguarded,  and  that  such  gearing  generally 
is  and  can  be  guarded  without  interfering 
with  the  usefulness  and  operation  of  the  ma- 
chine.   The  negligence  assigned  is  the  fail- 
ure of  the  defendant  to  furnish  a  reason- 
ably safe  appliance,  and  a  failure  to  pro- 
vide proper  guards  to  prevent  an  employee 
being  caught  in  the  gearing.    The  answer 
denied  negligence,  alleged  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  and 
denied  that  the  gearing  could  be  guarded 
without  impairing  the  usefulness    of  the 
machine.     The  evidence  showed  that  the 
plaintiff  knew  of  the  position  and  condition 
of  the  gearing;   that  his  position  when 
operating  the  lathe  was  in  front  of  and 
facing  the  machine   and    pieces   of  steel 
placed  lengthwise  of  the  lathe;  that  the 
gearing,  composed  of  several  cogwheels,  was 
on  the  end  of  the  lathe  frame  at  his  left; 
that  it  was  his  duty  to  keep  the  lathe  clear 
of  steel  chips  which  fell  from  the  bolts 
which  he  was  turning  and  shaping;  and 
that  he  reached  for  a  stick  which  was 
placed  against  a  steel  post  located  near 
and  a  little  back  of  the  gearing  in  order  to 
clean   away  the  chips.     It  appears  that 
plaintiff  stepped  to  a  positim  near  the  gear- 
ing, and,  stooping  over,  reached  with  his 
left  arm  and  picked  up  the  stick  with  his 
left  hand.    While  resuming   his  upright 
position,  the  sleeve  of  his  jacket  was  caught 
in  the  teetii  of  the  gearing,  and  his  arm  was 
drawn  into  them,  causing  the  injuries  com- 
plained of.   It  is  not  controverted  but  that 
the  stick  was  appropriate  to  remove  the 
steel  shavings,  and  that  plaintiff  was  jus- 
tified in  using  it  for  this  purpose.   The  ease 
was  tried  to  a  jury,  and  a  general  verdict 
was  returned,  awarding  plaintiff  $300  aa 


Note.  —  The  question  whether  contribu-  tory  duty  when  that  defense  is  not  express- 
tory  negligence  as  a  defense  to  a  aervant's  I  ly  excluded  by  the  statute,  in  a  case  note 
action  for  injuries  from  a  violation  of  the  :  to  Denver  Sc  R.  G.  R.  Co.  v.  Norgate,  ft 
master's  statutory  duty  is  precluded  by  a  j  L.R.A.(N.S.)  981;  and  the  question  wheth- 
proviaion  of  the  statute  excluding  the  de-  ]  er  the  defense  of  contributoiy  n^ligeooe  or 
fense  of  assumption  of  risk  is  treated  in  a  j  assumption  of  risk  is  available  to  defeat 
case  note  to  Dumphy  v.  New  York,  N.  H.  i  liability  for  personal  injury  to  a  child  un- 
A  H.  R.  Co.  13  L.R.A.(N.S.)  1152;  the  gen-  j  der  the  statutory  age  of  employment,  in  a 
eral  question  as  to  the  servant's  assumption  i  case  note  to  Lenshan  v.  Pittson  Coal  Min. 
nf  rink  of  the  master's  breach  of  a  statu- '  Co.  12  L.R.A.(X.S.)  461. 

17L.R.A.(N.S.)  rr»r»al<- 
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damages.  This  Ib  an  appeal  from  a  judg- 
ment in  plaintiff*!  favor  tor  such  damages 
and  costs. 

Mr.  Cliarles  A.  Yllaa,  for  appellant: 

The  plaintiff  was  guilty  of  contributory 
negligence  which  bars  his  recovery. 

Wis.  Rer.  Stat.  S  IGSSj;  Wis.  Laws  1905, 
chap.  303,  §  1636jj;  Helmke  v.  Thilmany, 
107  Wis.  216,  83  N.  W.  300j  Muenchow  v. 
Theo.  Zachetzsche  t  Son  Co.  113  Wis.  8,  88 
N.  W.  909;  Buckner  v.  Richmond  A  D.  R. 
Co.  73  Miss.  873,  18  So.  449;  Norfolk  &  W. 
R.  Co.  T.  Cheatwood,  103  Va.  356,  49  S.  E. 
489;  Denver  &  R.  G.  R.  Co.  v.  Arrighi,  63  C. 
C.  A.  649,  129  Fed.  347;  Bodie  t.  Charleston 
A  W.  C.  K-  Co.  61  S.  C.  468,  39  S.  E.  715; 
Denver  &  R.  G.  R.  Co.  v.  Norgate,  6  L.R.A. 
(N.S.)  981,  and  note,  994,  72  C.  C.  A.  365, 
141  Fed.  247;  Swick  v.  Mtna  Portland 
Cement  Co.  147  Mich.  454,  111  N.  W.  110; 
Winkler  v.  Philadelphia  &  R.  R.  Co.  4  Penn. 
(Del.)  80,  53  Atl.  90;  Sutton  v.  Des 
Moines  Bakery  Co.  135  Iowa,  390,  112  N. 
W;  836;  Dumphy  v.  New  York,  N.  H.  A  H. 
R.  Co.  196  Mass.  471,  13  KR.A.(N.S.)  1152, 
82  N.  E.  676 ;  Narramore  v.  Cleveland,  C.  C. 
A  St.  L.  R.  Co.  48  LJt.A.  68,  87  C.  C.  A. 
499,  96  Fed.  298. 

Assumption  of  the  risk  and  contributory 
negligence  may  both  arise  from  the  same 
state  of  facts. 

Southern.  P.  Co.  v.  Allen  (Tex.  Civ.  App.) 
106  8.  W.  441;  Sutton  T.  Des  Moines  Bak- 
eiy  Co.  and  Dumphy  v.  New  York,  N.  H. , 
ft  H.  R.  Co.  supra;  Schulte  v.  Pfaudler  Co. 
160  Mich.  427,  113  N.  W.  1120. 

Plaintiff  cannot  he  said  to  have  acted 
prudently  in  doing  as  he  did,  but  must  be 
held,  as  a  matter  of  law,  to  have  been 
guilty  of  contributory  negligence. 

Loughran  v.  Jordan  L.  Mott  Iron  Works, 
122  App.  Div.  595,  107  N.  Y.  Supp.  434; 
Upthegrove  v.  Jones  A  A.  Coal  Co.  118 
Wis.  678,  96  N.  W.  385;  Bigelow  v.  Daniel- 
son,  102  Wis.  470.  78  N.  W.  699. 

Plaintiff  was  guilty  of  n^ligence  in 
■electing  an  obviously  dangerous  way  in 
the  ftuie  of  one  not  dangerous. 

ffladky  t.  Marinette  Lumber  Co.  107  Wis. 
tSO,  83  M.  W.  514;  Morris  v.  Duluth,  S.  S. 
ft  A.  R.  Co.  4?  C.  G.  A.  861,  108  Fed.  747; 
Bailey,  Persmial  Injuries  Relating  to  Ifes- 
ter  &  Semnti  i  1128;  Dawson  v.  Chicago, 
R.  T.  ft  P.  R.  Co.  52  C.  0.  A.  286,  114  Fed. 
870;  Illinoia  C.  R.  Go.  v.  Swift,  218  III. 
807,  72  N.  E.  737;  New  York,  C.  A;  St.  I^ 
R.  Co.  V.  Hamlin  (Ind.)  10  LJt.A.(N.S.} 
881,  79  N.  E.  1040;  Perry  v.  Michigan 
Alkali  Co.  150  Mich.  537,  114  N.  W.  315; 
Gilbert  t.  Burlington,  C.  R.  ft  N.  R.  Co. 
63  C.  0.  A.  27,  128  Fed.  529. 

Ktessrs.  Rnbin  A  SEabel,  for  refiiwndent: 
17L.R.A.{N.8.) 


The  question  of  contributory  negligence 
was  for  the  jury. 

Hocking  V.  Windsor  Spring  Co.  125  Wis. 
576,  104  N.  W.  705;  Powell  v.  Ashland  Iron 
ft  Steel  Co.  98  Wis.  35.  73  N.  W.  573; 
Kohler  v.  West  Side  R.  Co.  99  Wis.  33,  74 
N.  W.  668;  Steinhofel  v.  Chicago,  M.  A  St. 
P.  R.  Co.  92  Wis.  123,  66  N.  W.  862;  Berg 
v.  United  States  Leather  Co.  125  Wis.  262, 
104  N.  W.  60;  Crites  v.  New  Richmond, 
98  Wis.  66,  73  N.  W.  322. 

Whether  or  not  shafting  was  so  located 
as  to  be  dangerous  to  employee!  in  the  dis- 
charge of  tiieir  duties  is  a  question  for  the 
jury. 

Walker  v.  Simmons  Mfg.  Co.  131  Wis. 
642,  111  N.  W.  694;  Kreider  v.  Wisconsin 
River  Paper  A  Pulp  Co.  110  Wis.  646,  86 
N.  W.  662;  Berg  v.  United  States  Leather 
Co.  125  Wis.  264,  104  N.  W.  60;  Guinard  v. 
Knapp-Stout  A  Co.  Co.  05  Wis.  482,  70  N. 
W.  671. 

Slebecker,  J.,  delivered  the  opinion  of 

the  court: 

In  the  absence  of  the  statutory  provision 
(§  ie36jj,  Sanborn  A  B.  Stat.  Supp.  1906), 
under  the  common-law  principle,  it  is  clear 
that  plaintiff  would  be  held  to  have  assumed 
the  risk  ari<]ing  from  the  absence  of  a  proper 
guard  for  the  gearing  in  which  he  was 
caught  and  injured.  But  this  section  of 
the  statutes  enacts  that,  "if  it  appears  that 
the  injury  was  caused  by  the  negligent 
(miission  of  the  employer  to  guard  or  pro- 
.  tect  his  machinery  ,  .  , "  where  said 
employee  was  injured,  as  required  by  law. 
then  continuance  in  such  employment  by 
such  employee,  "with  knowledge  of  such 
omission,  shall  not  operate  as  a  defense." 
Counsel  for  the  respective  parties  are 
agreed  that  this  statute  abrogates  the  previ- 
ously existing  rule  which  barred  recovery  in 
cases  wherein  the  injured  person  had  as* 
Bumed  the  risk.  This  change  in  the  law 
does  not,  however,  affect  the  employer's 
right  to  the  defense  of  other  phases  of  con- 
tributory negligence.  The  effect  of  such 
legislation  in  this  respect  was  considered 
in  Buckner  v.  Richmond  A  D.  R.  Co.  72 
Miss.  873.  18  So.  449;  and  the  court  states 
the  effect  thereof  in  these  terms :  "The  effect 
of  this  is  not  to  destroy  the  defense  of  con- 
tributory negligence  by  a  railroad  company, 
but  merely  to  abrogate  the  previou'^ly  exist- 
ing rule  that  knowledge  by  an  employee  of 
the  defective  or  unsafe  character  or  condi- 
tion of  the  machinery,  ways,  or  appliances 
shall  of  itself  bar  a  recovery.  .  .  .  They, 
like  others  not  employees,  must  not  he  guil-' 
ty  of  contributory  negligence  if  they  would 
secure  a  right  of  action  for  injurirs." 
Other  canon  sustaining  the  position  arc  Nor- 
folk ft  W.  R.  Co.  V.  Cheatwood.  103  Va. 
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36G,  49  S.  E.  489;  Narramore  v.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  48  LJR.A.  68,  37  C.  C. 
A.  499,  96  Fed.  298;  Schulte  t.  Pfaudler  Co. 
150  Uieh.  427,  113  N.  W.  1120.  Under  the 
iBsues  raised,  the  court  submitted  to  the 
jury,  by  proper  {nstructioos,  the  inquiry 
wJiether  the  gearing  in  question  was  so  lo- 
cated as  to  be  dangerous  to  plaintiff  and 
other  employees  in  the  discharge  (rf  their 
duty,  whether  the  defendant  ought  to  have 
anticipated  that  some  injury  would  probably 
result  to  employees  therefrom,  and  whether 
plaintiff  was  guilty  of  negligence  which  con- 
tributed to  produce  the  accident.  The  jury, 
by  their  general  verdict,  found  the  defend- 
ant liable,  thus  necessarily  determining 
that  the  gearing  in  its  unprotected  condi- 
tion was  dangerous  to  employees  in  the  dis- 
charge of  their  duties;  that  the  injuries 
were  such  as  defendant  ought  reasonably 
to  have  anticipated,  and  that  plaintiff  was 
free  from  negligence  contributing  to  cause 
the  injury.  The  case  presented  by  the  evi- 
dence amply  sustains  the  finding  that  the 
exposed  gearing  was  a  menace  and  danger 
to  employees,  and  that  the  injury'  was  one 
within  the  field  of  reasonable  anticipation. 
Appellant  specially  assails  the  verdict  as 
to  the  finding  that  plaintiff  wan  free  from 
contributory  negligence,  and  avers  that  the 
evidence  shows  that  the  plaintiff  was  negli- 
gent per  ae  in  placing  his  arm  in  such  close 
proximity  to  the  gearing  in  reaching  for  the 
stick  as  to  cause  his  sleeve  to  be  caught 
in  the  teeth  of  the  gearing.  We  cannot  hold 
that  this  act  and  the  manner  of  performing 
It  shows  a  want  of  ordinary  care  respecting 
his  personal  safety.  Though  this  danger 
was  obvious  and  readily  appreciated,  yet  it 
cannot  be  said  that  persons  undertaking  to 
perform  such  a  service  in  close  proximity 
to  such  a  machine  are  shown  guilty  of  con- 
tributory negligence  if,  in  the  operation, 
their  garments  come  in  contact  therewith. 
Under  such  circumstanccK,  the  inquiry  is  one 
of  fact  as  to  whether  the  operator,  in  the 
light  of  such  conditions,  used  "care  rea- 
sonably commensurate  with  the  risk,  to 
avoid  injurious  conse<iueiices"  (Narramore 
T.  Cleveland,  C.  C.  &.  St.  L.  R.  Co.  supra), 
and  is  to  be  resolved  by  the  jury  upon  the 
evidence.  The  instant  case  presents  a  state 
of  facts  which  is  not  so  clear  in  its  infer- 
ences that  the  question  of  negligence  can 
be  determined  as  a  matter  of  law.  "It  is 
well  settled  that,  where  there  is  uncertain- 
ty as  to  the  existence  of  either  negligence 
or  contributory  negligence,  the  question  is 
not  one  of  law,  but  of  fact,  and  to  be  set- 
tled by  a  jury;  and  this,  whether  the  uncer- 
tainty oriies  from  a  conflict  in  the  testi- 
mony, or  because,  the  facts  being  undisput- 
ed, fair-minded  men  will  honestly  draw  dif- 
ferent conclusions  from  them."  Richmond 
17L.R.A.(N.S.) 


&  D.  R.  Co.  T.  Powers,  149  U.  S.  43,  37  L 
ed.  642, 13  Sup.  Ct.  Rep.  748. 

We  are  of  opinion  that  the  court  properij 
submitted  this  question  to  the  juiy. 

Judgment  affirmed. 


WISOONSIir  SUPREME  COITRT. 

UNITED  STATES  GYPSUM  COBiPAm 
et  aL,  Appts., 

T. 

MICHAEL  0LEA80K  «t  al.,  Eespta. 

.       (—  Wis.  —,  11«  N.  W.  238.) 

Evidence  «  contractor's  bond  —  Inten- 
tion. 

1.  Parol  evidence  is  not  admissible  to 
show  the  intention  of  the  sureties  on  the 
contractor's  bond,  under  a  contract  to  erect 
a  building  for  a  county  and  pay  all  claims 
for  labor  performed  and  materials  fur- 
nished, and  give  bond  to  that  effect,  and 
the  bond  conditioned  that,  if  the  contractor 
shall  pay  all  claims  for  labor  performed 
and  material  furnished,  then  the  obligation 
shall  be  void. 

Contractor's  bond  —  sail  by  laborers. 

2.  Persons  fumiahing  labor  and  material 
to  a  contractor  for  a  county  building  wlio 
has  agreed  to  pay  all  claims  for  material 
furnished  and  labor  performed,  and  bsa 
given  bond  conditioned  to  pay  snch  claims, 
may  maintain  actions  on  tiie  Etond. 
County  —  contractor's  bond  —  avthor- 

Ity. 

3.  Statutory  authority  to  contract  for 
the  construction  of  county  buildings  au- 
thorizes a  county  to  bind  the  contructor 
to  pay  the  claims  of  laborers  and  material- 
men, although  such  contract  is  for  their 
benefit. 

Foreign    corporation  —  salt  —  forelKB 
contract. 

4.  A  transaction  by  which  a  foreign  cor- 
poration agrees  to  furnish  its  product 
raanufacturra  at  its  place  of  business  in 
another  state  through  a  contract  approved 
there,  free  on  board  cars  at  the  point  of 
consummation  within  the  state,  for  use  in 
a  public  building,  is  interstate  commerce, 
not  within  the  provisions  of  a  local  statute 
denying  forei^  corporations  the  right  to 
enforce  claims  in  the  local  oonrts  withont 
complying  with  its  lavs. 

(May  8,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Waukesha  County  Court  in  de- 
fendants' favor  in  an  action  brought  to  bold 


Note.  —  As  to  implied  power  to  incor- 
porate in  a  contract  for  public  work,  or  in 
a  contractor's  bond,  a  requirement  that  the 
contractor  shall  pay  laborers  and  nuitprial- 
men,  see  cose  note  to  Denver  v.  Hindrv,  II 
L.R.A.(N.S.)  1028. 
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4  contraetor's  bond  lisble  for  the  amounts 
■due  laboien  and  materiabnen.  Revened. 

Statement  1^  Slebecker,  J.: 

Id  1902  and  1903,  the  county  of  Waukesha 
-erected  an  asylum  for  the  insane.  The  con- 
tract for  the  mason  and  brick  work  was 
awarded  to  the  defendant  Michael  Gleaaon. 
The  work  was  duly  performed,  and  Gleason 
was  fully  paid  by  the  county  the  amount  of 
the  contract  and  his  bill  for  extras.  Ttie 
plaintiffs  severally  furnished  and  supplied 
Gleason  with  materials  which  were  used  in 
the  erection  of  the  asylum.  It  also  ap- 
-peared  that  each  furnished  Gleitson  with  ma- 
terials which  were  used  by  him  on  other 
work.  By  the  findings,  the  court  separated 
the  various  items  for  materials  furnished  to 
Gleason  and  used  by  him  elsewhere  fron* 
-those  used  in  this  work  and  the  amounts 
due  from  Gleason  for  materials  so  furnished 
him  and  used  in  the  erection  of  the  asylum. 
The  contract  made  by  the  building  comniit- 
tee  for  the  county  with  Gleason  provided: 
"The  said  M.  Gleason,  party  of  the  first  part, 
farther  agrees  to  pay  all  claims  for  labor 
performed  and  materials  famished  In  the 
construction,  erection,  and  completion  of  the 
said  works  for  said  buildings.  It  is  further 
agreed  that  this  contract  shall  have  no  force 
■or  effect  until  the  said  M.  Gleason  shall 
give  a  good  and  auffieient  bond  to  the  said 
county  of  Waukesha,  approved  by  the  said 
building  committee  and  conditioned  for  the 
■completion  of  said  works  for  said  buildings 
and  faithful  performance  of  this  contract 
and  the  payment  of  all  claims  for  labor  per- 
formed and  for  all  materials  furnished  in 
the  erection,  construction,  and  completion 
of  the  said  works  under  this  agreement."  In 
conformity  with  the  foregoing  provision  of 
the  contract,  a  bond  was  given  by  Gleason 
and  the  defendants  in  this  action,  containing 
the  following:  "The  condition  of  this  obli- 
gation is  that,  if  the  said  M.  Gleason  shall 
pay  all  legal  claims  for  labor  pprformed  and 
material  furnished  in  and  about  the  erection, 
«onstruction,  and'  completion  of  said  works 
for  said  building  and  in  and  about  the  per- 
formance of  his  said  contract,  and  shall 
faithfully  perform  the  terms  of  said  con- 
tract, on  his  part  to  be  performed,  then  this 
•obligation  to  be  void ;  otherwise  to  remain  in 
full  force  and  effect."  Plaintiffs  bring  this 
action  on  the  foregoing  provisions  of  the 
contract  and  bond  to  enforce  payment  of  the 
unpaid  claims  for  the  materials  fumtahed 
by  them  and  used  in  the  construction  of  the 
building.  The  court  admitted  parol  evidence 
of  the  fact  that  the  defendants  did  not  in- 
tend to  incur  any  liability  by  the  bond  other 
than  to  the  county,  and  made  a  finding  to 
that  effect.  The  court  also  received  parol 
evidence  tending  to  show  that,  when  plain- 
17  L.RJL(N.S.) 


tifTs  furninhed  the  materinls,  they  did  not 
rely  on  the  bond,  but  tlint  tliey  furnished 
them  relying  on  Gleason's  personal  good 
credit.  This  is  an  appeal  from  the  judgment 
dismissing  the  complaint  with  costs  against 
the  plaintiffs. 

Mr.  O.  Jj.  Aarons,  with  Messrs.  Q]lck»* 
man  A  Gold,  for  appellants. 

Messrs.  Ryan,  Merton,  A  Nevrhnrj  and 
D,  J.  HemlOf^  for  respondents. 

Slebecker,  J.,  delivered  the  opinion  of 

the  court: 

The  dominant  question  arising  upon  the  Is* 
sues  and  the  facts  found  by  the  court  is:  Do 
the  contract  and  bond,  taken  together,  con- 
stitute an  obtigntion  whereby  the  plaintiffs 
secured  the  right  to  demand  payment  of  the 
sureties  for  unpaid  material  furnished  1^ 
them  and  used  in  the  buildings  constructed 
by  the  county!  By  the  contract  the  princi- 
pal contractor  bound  himself  to  pay  "all 
claims  for  labor  performed  and  materials 
furnished"  for  the  portions  ai  the  buildings 
to  be  constructed  by  him.  It  was  also 
agreed  that  his  contract  should  not  be  ef- 
fective  and  binding  on  the  parties  until  the 
contractor  had  given  a  bond  to  the  county, 
to  be  approved  by  the  building  committee, 
conditioned  for  the  faithful  performance  of 
the  contract  and  the  "payment  of  all  claims 
for  labor  performed  and  for  all  materials 
furnished  in  the  erection,  conBtructi(Hi,  and 
completion  of  the  said  works  under  this 
agreement."  The  contractor,  Gleaaon,  and 
the  other  defendants,  as  sureties,  gave  a 
bond  to  the  county,  pursuant  to  this  agree- 
ment, which  was  approved  by  the  building 
committee,  and  which  was  conditioned  in 
terms  that,  if  the  contractor  "shall  pay  all 
legal  claims  for  labor  performed  and  ma- 
terial furnished  in  and  about  the  erection, 
construction,  and  completion  of  said  works, 
.  .  .  and  shall  faithfully  perform  the 
terms  of  said  contract,  on  his  part  to  be 
performed,  then  this  nbTi^ntion  to  be  void; 
otherwise  to  remain  in  full  force  and  ef- 
fect." These  Btipulstions  plainly  show  that 
the  contractor  was  to  pay  for  the  Inbor  and 
material  furnished  by  him  under  his  agree- 
ment to  construct  a  portion  of  these  build- 
ings, and  they  expressly  specify  that  the 
bond  was  to  be  given  to  secure  faithful  per- 
formance of  the  contract  and  the  payment 
of  all  claims  for  material  furnished  and 
used  in  the  building.  The  phraseology  of 
these  agreements  is  clear  and  unambiguous 
and  free  from  any  uncertainty  as  to  its  sig- 
nificance. It  must  be  held  to  express  an  in- 
tention of  the  parties  to  the  effect  tiiat  tha 
bond  was  given  to  secure  payment  for  any 
materials  furnished  and  used  in  the  con- 
struction of  the  buildings  Gleason  in  case 
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of  his  default  In  this  nspeet  Thie  conclu- 
■ion  b  in  harmony  with  all  the  provisions 
in  the  oontraet  and  bond.  We  And  no  nnoer- 
tainty  or  amblguify  in  any  of  their  provi- 
iion«  and  no  conflict  between  the  agree- 
menta,  when  taken  together.  Since  there  are 
no  unbiguities  in  the  agreements,  th^  can 
in  no  vay  he  explained,  modified,  or  con- 
tradicted by  parol  evidence  in  order  to  as- 
eertain  what  obligation  the  aureties  intend- 
ed to  asBume.  Th^  most  be  held  to  have 
undertaken  the  obligaticnu  embraced  in  and 
ezpreeeed  by  the  terms  of  the  inatruments. 
It  Ib  ohvIouB  and  clear  that  they  express  an 
intent  of  the  parties  to  the  effect  tliat,  up- 
on default  by  OleaBon  to  pay  for  any  of  the 
materiala  furnished  and  naed  In  the  build- 
ings, then  the  bondsmen  secured  payment 
therefor.  R.  Connor  Co.  t.  Olson  (Wis.) 
116  N.  W.  811 J  Wuesow  v.  Hane,  108  Wis. 
382,  84  N.  W.  433}  Loper  v.  Sheldon.  120 
Wis.  26,  97  N.  W.  624. 

Under  these  cireumstanceB,  no  occasion  is 
presented  for  the  reception  of  parol  evidence 
to  ascertain  vhat  obligation  tiie  Buretiea  in 
the  bond  intmded  to  assnme  under  these 
written  cmitractB.  Thej  must  be  held  to  be 
bound  by  their  terma  aa  expressed  in  the 
writing.  Johnson  t.  Pugh,  110  Wis.  167.  8S 
N.  W.  641 ;  Newell  T.  New  Hdlatein  Canning 
Ca  119  Wis.  636,  97  N.  W.  487.  Nor  does 
the  fact  that  the  agreement  operated  to  the 
benefit  of  a  third  party,  who  did  not  per- 
sonally aaaent  to  ita  terma  at  the  time  of  its 
inception  or  before  tbe  materials  were  fui^ 
nished.  alter  the  rule  aa  to  the  right  to  mod- 
ify written  agreements  by  parol  evidence. 
Johnston  T.  Charles  Abresch  Ca  123  Wis. 
130,  68  L.RJI.  034,  107  Am.  St  Rep.  09&.  101 
N.  W.  SOS.  From  this  it  follows  that  the 
court  erroneously  received  parol  evidence  to 
explain  and  modify  the  plain  and  express 
terms  of  these  instrumenta,  and  all  conaid- 
eration  of  auch  evidence  must  be  omitted. 
We  then  have  an  agreement  whereby  a  prom- 
Ibb  ia  made  for  the  benefit  of  a  third  party 
or  class.  Under  auch  cireumstancea,  it  Is 
well  established  by  the  decialonB  ot  this 
court  that,  uptm  consummation  of  the  trans- 
action between  the  immediate  parties,  such 
third  party  obtains  a  ri|^t  which  he  can 
enforce,  under  the  eontractual  terms  thus 
established  for  his  benefit,  in  tiie  same  man- 
ner and  to  the  same  extent  aa  if  he  had  per- 
sonally entered  into  ai^  assented  to  the  en- 
gagement. Tweeddale  v.  Tweeddale.  116 
Wis.  617,  61  L.R.A.  609,  96  Am.  St.  Rep. 
1003,  93  N.  W.  440;  Johnston  T.  Charles 
Abresch  Co.  aitd  R.  Connor  Co.  t.  Olson, 
supra. 

The  contention  Is  made  that  the  judgment 
dismiiising  the  complaint  should  be  afiirmed 
upon  the  .ground  that  the  county  had  no 
power  in  law  to  make  auch  a  contract  for 
17  L.RJ^.<N.S.) 


the  benefit  of  a  third  party  as  plaintifl's- 
claim  was  done  in  this  ease.  It  is  conceded 
that  the  county  was  granted  the  power,  un- 
der f  604,  Stat.  1898,  to  contract  for  the  con- 
struction of  the  building  in  question;  but  it 
is  ATerred  that  the  authority  so  bestowed  on 
the  county  includes  no  authority  to  make 
contracts  for  the  benefit  of  third  persona- 
dealing  with  the  immediate  contractors  of 
Uie  county.  The  question  of  the  power  of  a 
school  district  of  this  state  to  make  such  a 
contract  was  recently  considered  in  the  ease 
of  R.  Connor  Co.  v.  Olson,  supra,  and  it  was 
there  held:  "The  authority  of  the  sehool  dis- 
trict to  contract  fw  the  protection  of  third 
persona  furnishing  material  to  the  principal 
contractors  to  be  need  in  the  erection  of  tiie- 
[school]  building  is  amply  sustained  by  the 
adjudications,  lliis  authorify  is  one  inci- 
dent to  the  power  given  it  to  erect  sneh  a 
building  and  to  provide  for  payment  Uiere- 
for."  Such  agreements  are  declared  to  be 
promotive  of  a  just  protection  to  such  third 
persons,  and  aa  opumUng  to  protect  mnnid- 
palitiea  by  securing  more  responsible  dealers 
and  better  materiala,  and  as  tending  to  pro- 
mote justice  and  equity  between  all  the  par- 
ties contributing  to  the  erection  of  sneh 
buildings.  In  addition  to  the  cases  there 
noted  as  sustaining  this  doctrine,  we  eitr 
the  following  cases:  State  ex  rel.  Palmer  t. 
Webster,  20  Uont  219.  SO  Pac.  S58;  Phila- 
delphia T.  Stewart,  196  Pa.  S09,  45  Atl.  1056; 
Lyman  t.  Unooln,  38  Neb.  794,  57  N.  W.  S3I ; 
Gaatonia  t.  BCcSntee-Peterson  E!ngineering' 
Co.  131  N.  C.  303,  49  a  E.  868;  Devers  v. 
Howard,  144  Mo.  671,  46  S.  W.  62S;  Ameri- 
can Surety  Co.  r.  Lauber,  22  Ind.  App.  320, 
S3  N.  E.  798. 

It  is,  however,  indsted  that  eountiea  sn 
peculiarly  restricted  in  their  powers,  and 
that  nothing  is  implied  from  a  grant  of  au- 
thor!^ to  do  certain  specified  thinga.  Tme, 
towns  and  counties  exercise  no  powers  ex- 
cept those  granted  them  by  law.  The  same 
rule  applies  to  municipal  corporations.  But 
in  ascertaining  the  extent  of  a  grant  auUior 
iaing  the  doing  of  aome  apedfie  thing  {t  is  to 
be  taken  aa  embracing  the  authority  to  do 
every  proper  act  incident  thereto  and  ap- 
propriate in  tits  usual  and  ordinary  course 
to  carry  auch  authority  into  execution.  In 
the  Connor  Case  the  power  given  achool  dia- 
tricta  to  nmstmet  adMol  buildings  and  pro- 
vide for  paymoit  therefor  was  held  to  em- 
bmee  tiie  authority  to  contract  for  the  pro- 
tection of  third  peraona  furnishing  materials 
to  the  prindpal  contractor.  We  are  unable 
to  diacover  wherein  sueh  a  grant  of  author- 
ity to  a  county  is  difl^erent  in  its  nature  and ' 
scope  from  that  to  a  school  district  or  other 
similar  corporations.  The  reasons  support- 
ing  the  oondusion  that  the  power  givrn  to- 
cities,  villages,  and  school  districts  to  con- 
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struct  buildings  and  provide  payment  there- 
for embraces  authority  to  protect  third  per- 
-sons  fnndsbing  material  apply  with  equal 
force  to  cases  of  counties ;  snd  we  discover 
no  grounds  why  counties  should  not  receive 
this  benefit  as  an  incident  to  such  authority. 
We  are  of  opinion  that  the  county  had  power 
in  this  case  to  contract  and  secure  the  plain- 
tiffs as  provided  in  the  contract  and  the 
bond  ^ven  by  defendants.  In  so  far  as  the 
^judications  of  the  state  of  Minnesota  cited 
to  our  attention  are  in  conflict  with  this 
holding,  we  must  refuse  to  yield  assent  to 
them. 

Our  attention  is  also  called  to  the  case  of 
Campbell  &  C.  Co.  v.  Camagie,  98  Wis.  99, 
73  N.  W.  672,  wherein  the  plaintiff,  which 
had  furnished  material  to  the  principal  con- 
tractor for  the  erection  of  a  state  Iniilding, 
sought  to  impress  the  fund  paid  hy  the  state 
to  the  contractor's  adminisbator  for  comple- 
tion of  such  building  with  a  trust  in  its 
favor,  upon  the  ground  that  It  had  an  in- 
terest in  the  money  paid  1^  the  state  because 
it  furnished  materials  used  in  the  building. 
The  court  there  held  that  a  clause  in  the 
contract  to  the  effect  that  the  balance  of  the 
contract  price  should  be  paid  upon  the  oom- 
pletion  of  the  work,  and  when  its  officers 
were  "assured  against  the  existence  of  any 
mechuiics*  liens  on  the  building,"  was  not 
an  agreement  intended  for  the  protection  and 
benefit  of  materialmen,  and  hence  gave  them 
no  interest  in  the  money  paid  to  the  ad- 
ministrator. The  difference  in  the  agree- 
ments of  that  case  and  the  instant  one  on 
the  subject  here  involved  is  so  marked  that 
the  decision  in  the  former  case  obviously 
cannot  be  treated  as  an  authority  for  this 
one.  Since,  then,  the  bond  here  in  question 
secures  the  persons  who  furnished  materials 
used  in  the  construction  of  the  cotmty's 
buildings,  it  follows  that  plainUffs,  who 
furnished  material  so  used  and  for  which  the 
principal  contractor  has  not  paid,  have  the 
right  to  enforce  payment  under  the  bond  by 
action  directly  against  the  bondsmen.  This 
right  is  wel!  established,  though  they  had 
no  knowledge  of  the  promise  when  made,  or 
had  not  expressly  assented  thereto  before 
bringing  the  action,  and  the  right  to  enforce 
such  contract  for  their  benefit  continues 
while  the  bond  is  in  force.  Tweeddale  v. 
Tweeddale  and  Johnston  v.  Charles  Abresch 
Co.  supra;  Fanning  v.  Murphy,  126  Wis. 
538,  4  L.Il.A.(N.S.)  666,  110  Atn.  St.  Rep. 
946,  105  N.  W.  1056;  Smith  v.  Ffluger,  126 
Wis.  253,  2  L.R.A.(N.S.)  783,  110  Am.  St. 
Bep.  911,  105  N.  W.  476. 

It  is  averred  that  the  Illinois  Brick  Com- 
pany, a  foreign  corporation,  cannot  maintain 
an  action  for  its  claim  because  it  has  not 
complied  with  the  requirements  of  S  1770b 
to  entitle  it  to  do  business  in  this  state. 
17  Ii.R.A.(N.S.) 


This  plaintiff  asserts  that  the  business  per- 
taining to  the  matter  involved  in  this  action 
was  interstate  ecnnmerce,  and  hence  not  sub- 
ject to  the  provisions  of  this  section.  '  As 
above  stated,  this  is  a  foreign  corporation, 
having  its  place  of  business  at  Chicago,  Illi- 
nois. The  materials  furnished  by  it  were 
manufactured  in  Illinois  and  shipped  1^  it 
as  ordered  1^  the  omtraetor,  pursuant  to 
the  contract  secured  by  its  traveling  sales- 
man at  Waukesha  and  approved  at  the  home 
office  in  Chicago.  This  contract  provides 
that  it  was  to  furnish  the  brick  at  the  stip- 
ulated price,  **f.  o.  b.  cars,  .  .  .  Wau- 
kesha, Wis."  The  brick  were  received  by 
the  contractor  on  the  cars  at  Waukesha,  he 
paying  the  freight  and  sending  the  receipted 
bill  to  plaintiff  at  Chicago.  The  ^aintiff 
took  no  part  in  the  actuid  transfer  of  the 
brick  other  than  loading  them  on  the  ears  in 
Illinois  and  shipping  them  to  Waukesha, 
Wisconsin.  The  transfer  of  the  brick  from 
the  posesssion  and  ownership  of  plaintiff  in  * 
niinois  to  the  possession  and  control  of  Glea- 
Bon  in  Wisconsin  was  a  transaction  which 
constituted  interstate  commerce  under  the 
Federal  C<mstitutl<m.  lliis  subject  has  been 
so  recently  considered  the  court  tiuit 
further  elaboration  is  not  now  required.  See 
Loverin  ft  B.  Co.  Travis  (Wis.)  115  N.  W. 
S29;  Greek-American  Sponge  Co.  t.  Rich- 
ardson Drug  Co.  124  Wis.  4^,  109  Am.  St 
Bep.  961,  102  N.  W.  888. 

Upfm  these  considerations,  it  must  be  held 
that  the  court  erred  in  dismissing  the  com- 
plaint and  awarding  judgment  in  defendants' 
favor.  The  plaintiffs  are  entitled,  upon  the 
findings  made  by  the  court,  to  judgment 
against  defendants  for  the  amount  due  for 
materials  furnished  by  plaintiffs  to  Gleason 
and  used  by  him  in  the  construction  of  the 
asylum  buildings,  less  the  payments  paid 
thereon  by  him,  with  interest  and  the  costs 
of  this  action. 

Judgment  reversed,  and  the  cause  remand- 
ed to  the  County  Court  for  Waukesha  Coun- 
ty, with  directions  that  the  court  award 
judgment  to  plaintiffs  as  indicated  In  this 
opinion. 


CAT>TFORT>nA  SUPREHE  OOURT. 

BUILDERS'    SUPPLY    DEPOT    et  al., 
Respts., 
v. 

DENNIS   O'CONNOR   AND    WIFE,  Im- 
pleaded, etc.,  Appts. 

(150  Cal.  265,  88  Pac.  982.) 

Mechanics'  Hens  —  personal  Judgment. 

1.  Personal  judgments  against  the  own- 
ers of  the  property  cannot  be  rendered  in 
actions  b^  subcontractors  to  enforce  me- 
chanics' liens. 
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Same  —  deductions  —  statute. 

2.  The  deduction  from  the  contract  price 
of  damages  provided  by  the  contract  for  de- 
lay in  finishing  the  building  is  not  prevent- 
ed in  an  action  to  enforce  liens  of  Bub- 
contractors,  a  statute  providing  that  as 
to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  not  be  dimin- 
ished hy  any  prior  or  subsequent  indebted- 
ness, offset,  or  counterclaim  in  favor  of  the 
reputed  owner,  and  against  the  contractor. 
Attorney's  fee  —  discrimination. 

3.  A  statute  allowing  an  attorney's  fee 
to  one  who  establishes  a  mechanics'  lien 
which  is  not  allowed  to  other  classes  of  liti- 
gants, violates  tbe  constitutional  guaranty 
of  equal  protection  of  the  laws,  uniformity 
of  laws,  and  equal  rights  in  the  acquisition 
and  protection  of  property. 
Medianlca*  Hen  —  cost  of  filing. 

4.  The  l^slature  may  lawfully  allow  a 
mechanics'  Tien  claimant  the  cost  of  filing 
hii  lien,  against  the  property  subject  to  it. 

(Jannaiy  10,  1907.) 


APPEAL  by  the  defendant  property  own- 
ers from  a  judgment  of  the  Superior 
Court  for  the  City  and  County  of  San  Fran- 
cisco  enforcing   certain   mechanics'  liens. 

Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Mnllany,  Grant,  *  Cojiliins- 
for  appellants. 

Messrs.  Bama  McKlnne,  Manrlne  li. 
Asher,  Wal.  J.  Turica,  and  J.  £.  Crane 
for  respondents. 

McFarland,  J.,  delivered  the  opinion  of 

the  court: 

Three  mechanics'  lien  cases  were  con- 
solidated and  tried  together,  and  judgment 
was  rendered  against  Dennis  O'Connor  and 
Mary  O'Connor,  the  owners  of  the  land  in- 
volved, who  appeal  from  the  judgment- 

The  judgment  must  be  reversed  for  the 
following  reasons: 

1.  The  actions  were  not  brought  by  the 
oniginal  contractor;  th^  were  all  brouj^t 


Case  Note.  —  Validity  of  statutory  pro- 
vision for  attorney's  fee. 

An  examination  of  the  decisions  respect- 
ing this  question  discloses  the  fact  that  it 
is  somewhat  confused.  Much  of  this  con- 
fusion, however,  may  be  ascribed  to  at- 
tempts upon  the  part  of  other  courts  to 
follow  the  apparent  changes  of  position  of 
the  United  States  Supreme  Court  on  the 
subject. 

That  court  was  first  called  upon  to  con- 
sider the  question  in  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Ellis,  165  U.  S.  150.  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  255,  which  was  brought 
for  the  killing  of  a  colt  by  a  railroad,  and 
in  which  it  was  held  that  a  statute  of  Texas 
which  allowed  an  attorney's  fee  of  $10  to 
snccessful  plaintiffs  in  actions  upon  certain 
classes  of  claims  against  railroad  companies, 
not  exceeding  $50  in  amount,  which  the 
company  should  omit  to  pay  within  a  cer- 
tain time  after  presentation.—wan  invalid. 
Tliis  decision  reversed  87  Tex.  Ifi,  26  S. 
W.  985,  and  in  effect  overruled  (Tex.)  17 
L.R.A.  286,  18  S.  W.  723,  which  had  previ- 
ously upheld  the  statute. 

In  deference  to  the  authority  of  the  Ellin 
Case,  the  Missouri  court  held  unconstitu- 
tional a  statute  which  authorized  an  allow- 
ance of  attorneys'  fees  to  the  successful 
plaintiff  in  a  suit  to  recover  damages  from 
a  railroad  company  for  the  loss  of  stock, 
due  to  its  failure  to  furnish,  for  the  ship- 
ment of  stock,  cars  with  trapdoors  in  the 
roof,  as  required  by  the  statute.  Paddock 
V.  Missouri  P.  R.  Co.  155  Mo.  524,  66  S. 
W.  463.  This  overruled  Perkins  v.  St. 
TjOuis,  I.  M.  &  S.  R.  Co.  103  Mo.  fi2,  11 
L.R.A.  426,  15  S.  W.  320,  in  which  a  stat- 
ute allowing  an  attorney's  fee  on  recov- 
ery against  a  railroad  company  for  in- 
juries to  live  stock  because  of  a  defective 
fence  was  held  valid.  So,  too,  Briges  v. 
St.  Louis  &  S.  F.  R.  Co.  Ill  Mo.  168,  20 
17  L.RJk.(X.S.) 


5.  W.  32,  reiterating  the  rule  in  the  Per- 
kins Case,  must  be  regarded  as  overruled. 

Previous  to  the  decisim  in  the  Ellis  Case, 
a  statutory  allowance  of  attorneys'  fees  in 
favor  of  successful  plaintiffs  in  actions  for 
injuries  to  stock  by  collision  with  moving 
trains  was  held  invalid  as  an  attempt  to 
grant  special  privileges  to  one  class  of 
litigants.  Jolliffe  v.  Brown,  14  Wash.  155, 
63  Am.  St.  Rep.  668,  44  Pac.  149. 

And  a  statute  allowing  a  successful  plain- 
tiff to  tax  an  attorney's  fee  as  part  of  his 
costs  in  an  action  against  a  railroad  com- 
pany to  recover  for  the  killing  of  cattle 
was  held  an  unconstitutional  discrimination 
between  litigants.  Wilder  v.  Chicago  &  W. 
M.  R.  Co.  70  Mich.  382,  38  N.  W.  289: 
Hchut  V.  Chicago  *  W.  M.  R.  Co.  70  Mich. 
433,  38  N.  W.  2S1 ;  Rinear  v.  Grand  Rapids 

6.  r.  R.  Co.  70  Mich.  620,  38  N.  W.  699; 
Laffertv  v.  Chicago  ft  W.  M.  R.  Co.  71  Mich. 
36,  38  N.  W.  660. 

So.  a  statute  providing  that  a  railroad 
company  should  be  liable  for  double  the 
value  of  stock  killed  by  it.  together  with 
reasonable  attorneys'  fees,  if  it  should  fail 
to  pay  the  appraised  value  within  a  pre- 
scribed time,  was  held,  in  Denver  &  R.  G. 
R.  Co.  V.  Outcalt,  2  Colo.  App.  395.  31  Pac. 
177,  to  be  unconstitutional  as  a  whole;  al- 
though the  court  said  that  it  was  not  pre- 
pared to  say  that  an  attorney's  fee  conld 
not  legally  be  made  a  penalty  for  failure  to 
comply  with  the  law. 

On  the  other  hand,  a  statute  allowing  at- 
torneys' fees  to  successful  plaintiffs  in  ac- 
tions to  recover  for  damages  done  to  stock 
by  railroad  trains  was  held  constitutional 
in  Peoria.  D.  A  E.  R.  Co.  v.  Duggan,  10» 
III.  537,  50  Am.  Rep.  619,  on  the  ground 
that  such  attorneys'  fees  might  be  upheld 
as  a  penalty  for  failure  to  fence. 

So,  the  imposition  of  an  attorney's  fee 
upon  a  railroad  company  which  should  un- 
successfully defend  an  action  to  recover  the 
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for  material  and  labor  furnished  by  plain- 
tiffs  as  subcontractors.  Nevertheless  per- 
Bonal  judgments  were  rendered  against  the 
appellants.  This  was  error,  as  plaintiffs 
were  entitled  onl^  to  okforce  their  claims 
against  the  land. 

2.  There  was  a  written  contract  between 
appellants,  as  owners  of  the  land,  and  the 
contractors,  Barth  &  Scarf,  for  the  eon- 
structiim  of  a  certain  building  thereon. 
Thii  contract  was  regular  in  form,  and  was 
recOTded  as  provided  by  the  Code;  and  it 
is  admitted  that  the  rights  of  all  parties 
rest  on  said  contract,  the  contract  provid- 
ing that  the  building  was  to  be  built  for 
$7,500,  and  to  be  finished  in  five  months, 
and,  if  not  finished  within  the  five  months, 
the  owners  were  to  be  allowed  whatever 
damage!  the  delay  should  cause.  The  build- 
ing was  not  finished  until  about  two  and 
one  half  months  after  the  stipulated  time, 
and  appellants  averred  and  offered  evidence 
to  prove  that  th^  were  damaged  by  the 


delay  in  the  sum  of  9369.50.  Respondents 
objected  to  this  evidence,  and  the  court  sus- 
tained the  objection  upon  the  ground  that 
appellants  oould  not  avail  themselves  of 
the  damage,  even  if  proved,  because  of  a 
clause  in  §  1184  of  the  Code  of  Civil  Pro- 
cedure that,  "as  to  all  liens,  except  that 
of  the  contractor,  the  whole  contract  price 
.  .  .  shall  not  be  diminished  by  any 
prior  or  subsequent  indebtedness,  offset,  or 
counterclaim  in  fwor  of  the  reputed  owner 
and  against  the  contractor."  But  it  was 
definitely  settled  in  Hampton  v.  Christensen, 
148  Cal.  729,  84  Pac.  200,  that  damages 
for  failure  of  the  contractor  to  finish  the 
work  within  the  time  specified  in  the  writ- 
ten contract  may  be  deducted  by  the  owners 
as  against  Uenholders,  and  that  "the  clause 
has  reference,  in  the  first  place,  to  offsets 
not  arising  under  the  terms  of  the  con- 
tract, and  as  to  which,  from  an  inspection 
of  the  contract,  materialmen  and  laborers 
could  have  no  notice."    The  pj^on  in 


value  of  stock  killed  on  or  near  its  unfenced 
tracks  was  held  not  to  violate  the  constitu- 
tional rule  of  equality  of  right,  privilege, 
and  exemption,  by  imposing  a  burden  upon 
one  class  of  liti^nts  in  favor  of  another, 
since  the  l^slation  was  intended  to  compel 
the  railroad  companies  to  fence  in  their 
tracks,  and  the  liability  imposed  was  a  con- 
sequence of  their  failure  to  take  such  pre- 
caution. Illinois  C.  R.  Co.  v.  Qrider,  01 
Tenn.  480,  19  S.  W.  618. 

The  United  States  Supreme  Court  was 
then  called  upon  to  oonsider  a  Kansas  stat- 
ute that  allowed  a  reasonable  attorney's 
fee  to  a  successful  plaintiff  in  an  action 
against  a  railroad  company  for  damages 
from  fire,  caused  by  operating  the  railroad. 
The  court  indulged  in  a  labored  differmtia- 
tion  of  the  Ellis  Case,  and  upheld  the  Kan- 
sas statute,  saying  that  its  object  was  pro- 
tection against  fire,  which  gave  it  the  char- 
acter of  a  rule  in  the  nature  of  a  police 
regulation,  while  the  purpose  of  the  sUtute 
in  the  Ellis  Case  was  simply  to  enforce  the 
payment  of  small  debts,  and  that  enforcing 
the  payment  of  indebtedness  did  not  come 
within  the  purpose  of  police  regulations. 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Matthews. 
174  U.  S.  06,  43  L.  ed.  908,  19  Sup.  Ct.  Rep. 
609,  affirming  58  Kan.  447,  49  Fao.  602. 
The  statute  had  also  been  upheld  in  Mis- 
souri P.  R.  Co.  V.  Merrill.  40  Kan.  404,  19 
Pac.  793,  which  was  followed  in  Clark  v. 
Ellithorpe,  7  Kan.  App.  337,  51  Pac.  940, 
and  in  which  the  court  apparently  regarded 
the  Ellis  Case  aa  having  decided  that  "a 
similar  statute  of  the  state  of  Texas  was 
unconstitutional." 

A  statute  allowing  reasonable  attorneys' 
fees  to  one  recovering  from  a  railroad  com- 
pany for  injuries  by  fire  through  the  leav- 
ing of  combustible  material  on  the  right  of 
way  is  valid.  Cleveland,  C.  C.  ft  St.  L.  R. 
Co.  V.  Hamilton,  200  111.  633,  66  N.  E.  389. 
To  the  same  effect  la  Chicago,  R.  I.  &  P.  R. 
17  LJt.A.(N.S.) 


I  Co.  V.  Spring  Hill  Cemetery  Abso.  9  Kan. 
App.  882,  Appx.  67  Pac.  252. 

And  a  statute  allowing  an  attorney's  fee 
to  one  successfully  prosecuting  an  action 
for  the  failure  of  a  carrier  safely  to  trans- 
port goods  is  constitutional.  Missouri,  K. 
ft  T.  R.  Co.  T.  Simonson,  64  Kan.  802,  67 
L.R.A.  7SS.  91  Am.  St  Rep.  248,  68  Pac. 
663. 

So,  a  provision  for  an  attom^'s  fee  as 
a  part  of  a  penalty  for  an  overcharge  by  a 
carrier  is  not  partial  and  unequal  legisla- 
tion. Dow  V.  Beidelraan,  4S  Ark.  455,  6  S. 
W.  718. 

And  the  eqgal  protection  of  the  laws  is 
not  denied  by  a  statute  allowing  attorneys* 
fees  upon  recovery  against  a  railroad  com- 
pany for  violation  of  a  statute  regulating 
rates.  Burlington,  C.  R.  ft  N.  R.  Co.  v. 
Dey,  82  Iowa,  312,  12  L.R.A.  436,  3  Inters. 
Com.  Rep.  684,  31  Am.  St.  Rep.  477,  48  N. 
W.  98. 

The  Georgia  supreme  court  formerly  re- 
garded the  Ellis  Case  conclusive  as  to  the 
invalidity  of  a  statute  of  that  state  allow- 
ing damages  and  attorneys'  fees  to  a  plain- 
tiff in  an  action  upon  an  insurance  policy, 
where  the  insurance  company  had  made  a 
mala  fide  refusal  to  pay  a  loss  within  sixty 
days  after  demand.  Phenix  Ins.  Co.  v. 
Hart,  112  Ga.  766,  38  S.  E.  67;  Phcenix  Ins. 
Co.  V.  Schwartz,  116  Ga.  113.  57  L.R.A. 
752,  90  Am.  St.  Rep.  98,  41  S.  E.  240. 

But,  when  the  question  came  before  the 
United  States  Supreme  Court  in  Fidelity 
Mut.  Life  Asso.  v.  Mettler,  185  U.  S.  308. 
46  L.  ed.  922,  22  Sup.  Ct.  Rep.  662,  which 
refused  to  sanction  such  interpretation  of 
the  Ellis  Case,  it  refined  away  that  deci- 
sion still  more  by  holding  that  the  equal 
protection  of  the  laws  was  not  denied  to 
life  or  health  insurance  companies  by  a 
statute  imposing  upon  such  companies  a 
liability  to  the  holders  of  the  policy  for 
damages   and  reasonable  attorneys'  fees. 
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that  case  is  quite  full  on  the  poiut,  and  we 
need  not  further  discuM  it  here.  The  ap- 
pellants were  therefore  entitled  to  deduct 
from  the  amount  of  the  money  remaining  in 
their  hands  whatever  damages  they  suf- 
fered for  tiie  delay  in  finishing  the  build- 
ing, and  the  court  erred  in  refusing  to  allow 
them  to  introduce  evidence  of  such  dam- 
age. 

3.  The  court  allowed  an  attorney's  fee  in 
each  oi  the  caseSi  and  appellants  emtend 
that  such  allowance  was  erroneous  because 
the  statutory  provision  directing  the  allow- 
ance ot  such  a  fee  is  unconstitutional  and 
void.  In  our  opinion  this  contentidn  must 
be  sustained.  In  a  few  instances  this  court 
has  afRrmed  judgments  for  plaintiffs  in 
mechanics'  lien  cases  which  included  attor- 


neys' fees;  but  our  attention  has  not  been 
cailed  to  any  ease  where  the  question  of  the 
constitutionality  of  the  statute  providing 
for  such  fees  has  been  raised,  or  presented 
to  the  court  for  adjudication.  In  the  esse 
at  bar  tiie  question  has  been  for  the  first 
time  raised. 

The  statutory  provision  in  question  is 
found  in  I  1196,  Code  Giv.  Proe.  and  is  as 
follows:  "The  conrt  must  also  allow,  as  a 
part  of  the  costs,  ,  .  .  rouoniAle  at- 
torncys'  fees  ...  to  be  allowed  to  each 
lieu  claimant  whose  lien  is  eetablislied 
whether  be  be  plaintiff  or  defendant."  It  is 
to  be  noticed  Uiat  this  section  provides  for 
an  attomciy's  fee  to  plaintiff,  but  not  to  de- 
fendant, even  though  the  latter  be  snecess- 
ful  in  the  action,  and  that  attorneys'  fees 


where  it  should  fail  to  pay  a  loss  within  a 
prescribed  time  after  demand,  although  such 
obligation  was  not  imposed  upon  other 
classes  of  insurance  companies  or  associa- 
tions. Rule  reiterated  in  Iowa  L.  Ins.  Co. 
V.  Lewis,  187  U.  S.  344.  47  L.  ed.  209,  23 
Sup.  Ct.  Rep.  126. 

So,  the  equal  protection  of  the  laws  is  not 
denied  insurance  companies  by  the  provision 
of  a  statute  allowing  a  reasonable  attor- 
ney's, fee  to  a  plaintiff  in  case  of  the  un- 
successful defense,  by  an  insurance  company, 
of  a  suit  on  a  policy  of  insurance  covering 
real  property  which  bos  been  totally  de- 
stroyed W  the  causes  insured  against. 
Fanners'  ft  M.  Ins.  Co.  v.  Dobney,  189  U.  S. 
301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep.  665,  af- 
Arming  62  Neb.  213,  97  Am.  St.  Rep.  624, 
86  N.  W.  1070.  The  same  legislation  had 
also  been  sustained  by  the  Nebraska  courts 
in  Insurance  Co.  of  N.  A.  v.  Bachler,  44 
Neb.  649,  62  N.  W.  911;  Lancashire  Ins.  Co. 
V.  Bush,  60  Neb.  116,  82  N.  W.  313;  Farm- 
ers' Mut.  Ins.  Co.  V.  Cole,  4  Neb.  (Unof.) 
130,  93  N.  W.  730. 

Feeling  itself  bound  to  follow  the  deci- 
sions of  the  United  States  Supreme  Court 
in  the  Mettler,  Lewis,  and  Dobney  Cases, 
the  Georgia  court  held,  in  Harp  v.  Fire- 
man's Fund  Ins.  Co.  130  Ga.  726,  61  S.  E. 
704,  that  a  statute  providing  for  the  collec- 
tion of  attorneys'  fees  against  insurance 
companies  did  not  deprive  them  of  the  equal 
protection  of  the  laws,  due  process  of  law, 
■or  the  right  of  recourse  to  the  courts.  Tliia 
conclusion  was  announced  in  the  face  of  the 
contrary  ruling  in  the  Hart  and  Schwartz 
Cases,  which,  the  court  said,  need  not  be  ex- 
presaly  overruled,  since  they  were  of  no  ef- 
fect, being  opposed  to  the  United  States 
Supreme  Court  decisions. 

The  Dobney  Case  is  expressly  followed  in 
Tillis  V.  Liverpool  A;  L.  ft  0.  Ins.  Co.  46 
Pla.  268.  no  Am.  St.  Rep.  80,  35  So.  171, 
upon  which  is  based  Hartford  F.  Ins.  Co. 
V.  Redding,  47  Fla.  228,  67  L.R.A.  518.  110 
Am.  St.  Rep.  118,  37  So.  62,  which  is  in  turn 
expressly  made  the  authority  for  the  deci- 
sion in  L'Engle  v.  Scottish  Union  ft  Nat. 
F.  Ins.  Co,  48  Fla.  82,  67  L.R.A.  581,  37  So. 
462. 

17  L.R.A.(N.S.) 


But,  expressly  repudiating  any  such  dis- 
tinction as  is  made  in  the  Matthews  Case, 
the  circuit  court,  in  Williamson  v.  Liver- 
pool, L.  ft  G.  Ins.  Co.  105  Fed.  31,  held 
that  a  statute  imposing  a  maximum  per- 
centage of  damage  and  reasonable  attor- 
ns' fees  upon  ai^  insuranee  company 
vexatiously  refusing  to  pay  a  loss  deprived 
the  insurance  company  of  the  equal  protec- 
tion of  the  laws.  However,  a  contrary  con- 
clusion was  reached  in  Merchants'  Life  Asso. 
V.  Yoakum,  30  C.  C.  A.  S6,  98  Fed.  251. 

With  the  exception  of  a  decision  on  re- 
hearing in  New  York  L.  Ins.  Co.  v.  Smith 
<Tex.  Civ.  App.)  41  S.  W.  684,  in  wbieh 
the  court  said  that  the  Ellis  Case  was  con- 
clusive against  the  validity  of  the  statute, 
the  Texas  courts  have  upheld  the  validity 
of  such  legislation  with  respect  to  insurance 
companies.  Union  Cent.  L.  Ins.  Co.  t. 
Chowning,  86  Tex.  654,  24  L.R.A.  504,  26 
S.  W.  982,  8  Tex.  Civ.  App.  455,  28  S.  W. 
117  (the  case  being  certified  to  the  su- 
preme court  of  Texas,  and  the  rule  of  that 
court  applied  by  the  courtof  civil  appeals) ; 
Mutual  L.  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ. 
App.  45,  27  S.  W.  286;  Mutual  L.  Ins.  Co. 
V.  Simpson  (Tex.  Civ.  App.)  28  S.  W.  837; 
Washington  L.  Ins.  Co.  v.  Gooding,  19  Tex. 
Civ.  App.  490,  49  S.  W.  123;  Sun  L.  Ins, 
Co.  V.  Phillips  (Tex.  Civ.  App.)  70  S.  W. 
603;  Fidelity  ft  C.  Co.  v.  Allibone,  90  Tex. 
660,  40  S.  W.  899;  Mutual  L.  Ins.  Co.  v. 
Walden  (Tex.  Civ.  App.)  26  S.  W.  1012; 
New  York  I*.  Ins.  Co.  v.  Orlopp,  25  Tex. 
Civ.  App.  284,  61  S.  W.  336. 

The  Kansas  courts  have  held  that  the 
equal  protection  of  the  laws  was  not  denied 
by  similar  legislation  allowing  attorneys* 
fees  to  plaintins  in  suits  upon  fire-insurance 
policies.  British  America  Aasur.  Co.  v. 
Bradford,  60  Kan.  82,  60  Fac  335;  Shaw- 
nee F.  Ins.  Co.  V.  Bayba,  8  Kan.  App.  169. 
55  Fac.  474. 

Neither  the  equal  protection  of  the  laws, 
nor  due  process  of  law,  is  denied  by  a  stat- 
ute providing  for  the  collection  of  a  cer- 
tain percentage  of  damages,  together  with 
reasonable  attorneys'  fees,  from  a  fire,  life, 
health,  or  accident  insurance  company  that 
fails  to  pay  the  amount  of  loss  after  de- 
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an  allowed,  even  to  plaintiff,  only  in  ac- 
tions under  the  mechanic's  Uen  law;  the 
general  rule  being  that  "the  measure  and 
mode  of  compensation  of  attorneys  and 
oounaelors  at  Law  is  left  to  the  agreement, 
expreBs  or  implied,  of  the  parties."  Code 
Civ.  Proc.  I  1021.  This  provision  is,  in 
our  opinion,  violative  both  of  the  Federal 
and  the  state  Constitutions, — of  the  14th 
Amendment  of  the  former,  which  guarantees 
to  every  person  "the  equal  protection  of  the 
law,"  and  of  the  provisions  of  the  state 
Constitution  which  provide  that  general 
laws  shall  be  uniform,  prohibit  special  laws, 
and  declare  the  inalienable  rights  of  all  men 
of  acquiring,  possessing,  and  protecting 
property.  A  statute  which  gives  an  attor- 
ney*! fee  to  one  party  in  an  action  and  de- 
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nies  it  to  the  other,  and  allows  such  fee 
in  one  kind  of  action,  and  not  in  other 
kinds  of  actions  where,  as  in  the  statute 
here  in  question,  the  distinction  is  not 
founded  on  constitutional  or  natural  differ- 
ences, is  clearly  violative  of  the  constitu- 
tional provisions  above  noticed.  That  said 
law  is  violative  of  the  14th  Amendment  to 
the  Federal  Constitution  was  established  by 
the  Supreme  Court  of  the  United  States  in 
Gulf,  C.  A  S.  F.  E.  Co.  V.  Ellis,  165  U.  S.  160, 
41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255.  In  that 
case  the  statute  of  the  state  of  Texas  allow- 
ing attorney's  fee  to  any  person  having  a 
bona  fide  claim  against  a  railroad  company 
for  services,  or  for  damages,  or  for  stock 
killed,  was  held  to  be  unconstitutional  be- 
cause violative  of  the  said  14th  Amendment. 


mand  and  within  the  time  specified  in  the 
policy.  Arkansas  Ins.  Co.  v.  HcBbnus 
(Ark.)  110  8.  W.  797. 

In  some  instances  liability  for  attorneys' 
fees  has  been  imposed  upon  unsuccessful  ap- 
pellants in  certain  kinds  of  actions,  and 
such  statutes  have  been  held  invalid  aa  dis- 
criminatoiy  legislation. 

Thus,  a  statute  allowing  attorneys'  fees 
against  nnsuccessfal  appellants  from  the 
judgment  of  Justices  of  the  peace  in  suits 
to  enforce  the  liability  of  railroads  for  dam- 
ages to  live  stock  was  held  invalid  in  South 
&  North  Ala.  R.  Co.  v.  Morris,  65  Ala.  193. 

So,  a  statute  imposing  a  reasonable  at- 
torney's fee  upon  unsuccessful  appellants 
from  the  "judgment  of  any  court  in  any 
action  for  damages  brought  by  any  citizen 
of  this  atate  against  any  corporation"  was 
declared  unconstitutional  in  Chicago,  St.  L. 
ft  N.  O.  R.  Co.  T.  Moss,  00  Miss.  641. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  t.  Wil- 
liams, 49  Ark.  492,  5  S.  W.  883,  the  court 
declared  invalid  a  statute  which,  in  effect, 
provided  for  the  assessment  of  attorneys' 
fees  as  a  penalty  for  refusing  to  abide  by 
the  decision  of  a  board  appointed  to  assess 
the  damages  for  the  killing  of  stock  by  rail- 
way trains,  if  the  dissatisfied  party  did  not 
recover  in  the  courts  a  judgment  more  fa- 
vorable to  him  that  the  award  of  the  board. 

But  a  statute  requiring  a  railroad  com- 
pany seeking  to  condemn  property  to  pay 
an  attorney's  fee  to  the  landowner  in  casi* 
of  his  successful  appeal  from  an  award  i>f 
a  sheriff's  jury  does  not  deny  to  the  railroad 
company  the  equal  protection  of  the  law, 
or  conf""  on  tlie  landowner  an  illegal  spe- 
cial privilese.  Qano  v.  Minneapolis  &.  St. 
L.'R.  Co.  114  Iowa,  713,  55  L.R.A.  263,  81) 
Am.  St.  Rep.  393,  87  N.  W.  714  (affirmed  in 
190  U.  S.  657,  47  L.  ed.  1183,  23  Sup.  Ct. 
Rep.  854,  without  opinion,  and  upon  the 
authoritv  of  the  Iowa  decision  and  of  for- 
mer decisions  of  the  United  States  Supreme 
Court).  The  Iowa  court  rests  its  decision 
upon  the  ground  that,  since  a  condemnation 
protfieeding  was  not  a  common  or  natural 
right,  but  a  remedy  created  hy  the  legis- 
lature, that  body  might  impose  conditions 


'  statute  did  not  impose  the  obligation  on 
corporations  other  than  railway  companies 
exercising  the  power  of  eminent  domain, 
the  court  replied  that,  because  of  special 
privileges  granted  to  railroad  companies, 
they  formed  a  special  class  upon  M'hich  pe- 
culiar burdens  might  be  imposed  as  a  con- 
dition of  exercising  the  power  granted;  and 
that,  even  if  the  objections  were  valid,  the 
unconstitutionality  of  the  Statute  could  not 
be  insisted  upon  by  a  corporation  attempt- 
ing to  exercise  rights  under  it. 

Substantially  the  same  reasoning  was 
employed  in  Sanitary  Dist.  v.  Bernstein, 
175  111.  215,  51  N.  E.  720,  which  upheld  a 
statute  imposing  liability  for  attorneys' 
fees  upon  any  petitioner  in  eminent  domain 
proceedings  that  dismissed  the  petition. 
And  it  seems  that  a  provision  of  the  statute 
that  the  petitioner  sliall  be  liable  for  at- 
torneys' fees  if  it  fails  to  make  compensa- 
tion within  the  time  given  by  the  court  or- 
der is  valid.  Chicago  &.  W.  I.  R.  Co.  v. 
Guthrie,  192  111.  570,  61  N.  E.  658. 

And  a  statute  imposing  liability  for  at- 
torneys' fees  upon  a  drainage  district,  in 
an  action  against  it  for  injury  to  land,  was 
upheld  in  Sanitary  Dist  t.  Ray,  109  HI.  03, 
93  Am.  St.  Rep>.  102,  64  N.  E.  1048. 

The  constitutional  inhibition  against  class 
legislation  is  not  violated  by  a  statute  al- 
lowing reasonable  attorneys'  fees  in  an  ac- 
tion to  recover  the  possession  of  land  taken 
without  compensation  by  a  railroad  com- 
pany for  its  right  of  way,  in  cases  where 
the  company  does  not  elect  to  convert  the 
actitm  into  condemnation  proceedings. 
Cameron  t.  Chicago,  M.  ft  St.  P.  R.  Co.  63 
Minn.  384,  31  L.R.A.  553,  65  N.  W.  652; 
Pfaender  v.  Chicago  ft  N.  W.  R.  Co.  86 
Minn.  218,  90  N.  W.  393. 

In  several  jurisdictions  the  courts  have 
held  invalid,  statutes  allowing  attorneys' 
fees  to  successful  plaintiffs  in  suits  to  fore- 
close mechanics'  liens.  Randolph  v.  Build- 
ers* ft  Painters'  Supply  Co.  106  Ala.  601, 
17  So.  721;  Mannix  v.  Tryon,  162  Cal.  31. 
91  Pac.  983;  Merced  Lumber  Co.  v.  Bruschi, 
152  Cal.  372,  92  Pac.  844;  Davidson  v.  Jen- 
nings, 27  Colo.  187,  48  L.R.A.  340,  83  Am. 


on  its  exercise.    To  the  objection  that  the  fit,  Itep.  49,  60  Pac.  854;  Antlen^ark  Ra^ 
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The  court,  speaking  of  the  statute,  Baid: 
"It  is  simply  a  statute  impoBiug  a  penalty 
upon  railroad  corporations  for  a  failure  to 
pay  certain  debts.  No  individuals  are  thus 
punished  and  no  other  corporations.  The 
act  singles  out  a  certain  class  of  debtors 
and  punishes  them  when,  for  like  delinquen- 
cies, it  punishes  no  others.  They  are  not 
treated  as  other  debtors,  or  equally  vith 
other  debtors.  Th^  cannot  appeal  to  the 
courts  as  other  litigants  under  like  condi- 


tions and  vith  like  protection.  If  litigatioa 
terminates  adversely  to  them,  they  are 
mulcted  in  the  attorneys'  fees  of  the  suc- 
cessful plaintiff;  if  it  terminates  in  their 
favor,  they  recover  no  attorn^s*  fees.  It 
is  no  sufBcient  answer  to  say  that  they  are 
punished  only  when  adjudged  to  be  in  the 
wrong.  They  do  not  enter  the  courts  upon 
equal  terms.  They  must  pay  attorneys*  fees 
if  wrong.  They  do  not  recover  any  if  right; 
while  their  adversaries  recover,  if  right,  and 


gent  Min.  Co.  v.  Cunningham,  29  Colo.  284, 
68  Pac.  226;  Los  Angetes  Gold  Mine  Co.  T. 
Campbell,  13  Colo.  App.  1,  56  Pac.  246; 
Perkins  v.  Boyd.  16  Colo.  App.  266,  65  Pae. 
350;  Atkinson  v.  Woodmansee,  68  Kan.  71, 
64  L.RJV.  325,  74  Pac.  640;  Bnibaker  v. 
Bennett,  19  UUh,  401,  57  Pac.  170. 

On  the  contrary,  such  provisions  have 
been  declared  valid  in  Dell  v,  Marvin,  41 
Fla.  221,  45  L.R.A.  201,  79  Am.  St.  Rep. 
171,  26  So.  188;  Thompson  t.  Wise  Boy 
Min.  ft  Mill.  Co.  9  Idaho,  363,  74  Pac.  958 ; 
Duckwall  V.  Jones,  156  Ind.  682,  68  N.  K. 
1056,  60  N.  E.  797;  Wortman  v.  Klein- 
Bchmidt,  12  Mont.  316,  30  Pac.  280;  Helena 
Steam-Heating  &  Supply  Co.  v.  Wells,  16 
Mont.  65,  40  Pac.  78;  Armijo  v.  Mountain 
Electric  Co.  11  N.  M.  235,  67  Pac.  726; 
Genest  v.  Laa  Vegas  Masonic  Bldg.  Asso. 
11  N.  M.  261,  67  Pao.  743;  Title  Guarwiitee 
Co.  T.  Wrenn,  36  Or.  62,  76  Am.  St.  Itop. 
464,  S6  Fm.  271;  Ivall  v.  Willis,  17  Wash. 
646.  60  Fae.  467  (logger's  lien) ;  Griffith  v. 
Maxwell,  20  Wash.  403,  55  Pac.  571. 

A  statute  requiring  the  party  foreclosing 
a  mortgage  to  make  and  file,  within  ten 
days  after  such  foreclosure,  an  affidavit  of 
the  amount  paid  for  the  disbursements,  in- 
cluding attorneys*  fees,  is  valid.  Perkins 
V.  Stewart,  76  Minn.  21,  77  N.  W.  434. 

But  a  statute  allowing  attorneys'  fees  to 
a  successful  plaintiff  in  a  suit  to  cancel  a 
mortgage  which  the  mortgagee  should  fail 
to  release  or  discharge  after  it  had  been 
fully  satisfied,  with  no  provision  for  a  like 
allowance  to  the  defendant  if  he  should  suc- 
ceed, was  held  invalid  as  an  unjust  dis- 
crimination, in  Openshaw  v.  Halfin,  24  Utah, 
426,  01  Am.  St.  Rep.  796,  68  Pac.  138. 

And  a  statute  antlwrizin^  an  attorney's 
fee  to  be  taxed  by  a  justice  in  entering 
judgment  for  personal  services  in  favor  of 
the  plaintiff  only,  violates  the  inhibition 
against  class  legislation.  Grand  Rapids 
Chair  Co.  v.  Runnels,  77  Mich.  104,  43  N.  W. 
1006. 

So,  a  statute  providing  that,  in  all  cases 
within  the  jurisdiction  of  a  justice  of  the 
peace,  where  an  action  is  brought  by  any 
laborer,  clerk,  servant,  nurse,  or  otiier  person, 
for  compensation  for  personal  services,  the 
plaintiff,  if  successful,  shall  be  entitled  to 
recover,  as  a  part  of  the  costs  and  judgment, 
for  an  attorney's  fee  within  prescribed  limits 
an  to  amount,  was  held,  in  Chicago.  R.  I.  ft 
P.  R.  Co.  V.  Mftshore  (Oklft.)  96  Pac.  630, 
not  to  afford  to  defendant  the  equal  pro- 
tection of  the  laws. 
17  L.R.A.(N.S.) 


And  the  statutory  imposition  upon  em- 
pk^era,  of  liability  for  an  attorney's  fee  to 
successful  plaintiffs  in  actions  for  wages, 
in  case  the  wages  have  not  been  paid  wiuiin 
three  days  after  a  demand  in  writing,  has 
been  held  to  be  a  denial  of  the  equal  pro- 
tection of  the  laws.  Hocking  Valley  Coal 
Co.  V.  Rosser,  63  Ohio  St.  12,  29  L.R.A.  S86. 
53  Am.  St.  Rep.  622,  41  N.  E.  263. 

Still,  a  similar  statute  was  upheld,  over 
an  objection  tliat  it  constituted  apedal 
legislation,  in  Vogel  v.  Pekoe,  167  HI.  33S, 
30  L.Rj^.  491,  42  N.  E.  386. 

It  was  held  in  Singer  Mfg.  Co.  v.  Fleming, 
39  Neb.  679,  23  L.R.A.  210,  42  Am.  St.  Rep. 
613.  58  N.  W.  226,  that  a  penalty  for  the 
benefit  of  an  individual  was  not  imposed  by 
a  provision  in  a  statute  to  protect  wagt» 
of  laborers,  giving  them  the  right  to  recover 
the  debt  as  well  as  costs,  expenses,  and  an 
attorney's  tea,  in  case  the  act  was  violated. 

A  statute  requiring  the  appointment  of  an 
attorney  for  nonresident  defendants,  with 
an  allowance  of  reasonable  compensation, 
to  be  taxed  as  costs,  was  held,  in  Wil- 
liams V.  Sapieha  (Tex.  Civ.  App.)  59  8. 
W.  947,  not  to  be  unconstitutional  upon 
the  ground  that  it  imposed  on  plaintiffs, 
in  s^ts  against  nonresidents,  a  burden  not 
imposed  in  suits  against  other  persons. 

An  act  conferring  on  the  chancellor  the 
power,  in  certain  cases,  to  include  in  taxed 
costs  the  fee  of  an  attorney  for  a  success- 
ful complainant,  is  not  obnoxious  to  consti- 
tutional restrictions  because  it  makes  no 
such  provision  for  successful  defendants. 
McMullin  V.  Doughtv,  68  N.  J.  Eq.  776,  782. 
56  Atl.  115,  284,  64'Atl.  1134. 

A  statute  allowing,  if  way  of  costs,  a  fee 
to  an  attorney  representing  the  state  in  any 
suit  in  which  a  person  seeks  to  defeat  a  just 
debt  due  the  state,  is  valid.  United  States 
Electric  Power  ft  Light  Co.  v.  SUte,  79  Md. 
63,  28  Atl.  768. 

And  the  equal-protection  clause  is  not 
violated  by  a  statute  permitting  an  attorney, 
assisting  a  tax  collector,  to  receive  a  10 
per  cent  commission  from  the  one  who  un- 
successfully resists  a  tax.  Liquidating 
Comrs.  v.  Marrero,  106  La.  130,  30  So.  SOlT 

To  the  same  effect  is  State  ex  rel.  Rosen- 
blatt V.  Kerr,  8  Mo.  App.  125. 

And  a  provision  for'  the  taxation  of  $10 
as  the  fee  of  an  attorney  representing  the 
state  in  a  prosecution  for  being  a  common 
seller  of  intoxicating  liquors  is  valid.   Com.  ■ 
V.  Munn,  14  Gray,  361. 
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pa.y  nothing,  if  wrong.  In  the  suita,  there- 
fore, to  which  they  are  parties,  they  are  dis- 
criminated against,  and  are  not  treated  as 
others.  They  do  not  stand  equal  before  the 
law.  They  do  not  receive  its  equal  pro- 
tection. All  this  is  obrioua  from  a  mere 
inspection  of  the  statute." 

In  the  decisions  of  several  states  a  statute 
similar  to  the  one  involved  has  been  held 
unconstitutional.  The  question  is  elaborate- 
ly discussed  by  the  supreme  court  of  Colo- 
rado in  Davidson  v.  Jennings,  27  Colo.  187, 
48  L.RA.  3<0,  83  Am.  St.  Rep.  49,  60  Pac. 
354,  and  a  statute  of  that  state  similar  to 
oura  declared  void.  The  opinion  rendered  in 
the  case  is  an  exhaustive  one,  and  we  will 
make  only  a  few  qaotations  from  it.  After 
stating  the  statutory  provisions,  the  court 
says:  "It  will  be  seen  that  this  section  im- 
poses a  penalty  upon  the  defendant  for 
exercising,  in  this  class  of  cases,  the  com- 
mon right  of  making  a  defense,  which  is 
accorded  to  every  other  litigant  in  the 
courts,  by  subjecting  him  to  the  payment  of 
the  plaintiff's  attorneys*  fees  if  he  is  suc- 
cessful, without  giving  him  ( the  defendant ) 
a  reciprocal  right  if  he  is  victorious."  And 
the  court  further  says:  "We  are  unable  to 
perceive  any  reason  why,  in  an  action  to 
enforce  their  claims  for  merchandise  or  ma- 
terial furnished  in  the  erection  of  a  house, 
or  for  the  development  of  a  mining  claim, 
they  should  be  afforded  any  other  or  great- 
er rights  than  are  given  other  merchants 
who  furnish  provision  or  supplies  to  persons 
for  family  consumption,  or  that  their  debt- 
ors should  not  have  the  same  right  to  con- 
test the  justice  of  their  claims  upon  the  same 
terms  and  conditions  as  are  afforded  to  other 
debtors  by  the  general  law  of  the  land.  It 
is  no  answer  to  say  that  the  debtor  may 
avoid  the  imptwition  of  this  additional  cost 
by  paying  his  honest  d^ts,  because  the  very 
purpose  of  the  litigation  he  invokes  is  to 
determine  whether  he  owes  the  debt  or  not. 
And  it  is  immaterial  whether  be  success- 
fully defeats  the  larger  part  of  the  claim; 
he  may,  nevertheless,  be  mulcted  in  a  sum 
which  will  deprive  him  of  any  benefit  from 
the  defense  which  he  has  legitimately  es- 
tablished. It  is  also  equally  immaterial 
whether  he  interposes  a  vexatious  defense, 
or  makes  an  honest  though  unsuccessful  one, 
or  allows  judgment  to  be  taken  against  him 
by  default;  he  is  subjected  to  the  same  pen- 
alfy."  Muiy  cases  are  cited  which  sustain 
the  opinion.  This  case  was  afterwards  ex- 
pressly Jtpproved  by  the  courts  of  Colorado. 
Sea  Perkins  t.  Boyd,  10  Colo.  App.  266,  65 
Pae.  9S0,  and  cases  there  cited. 

In  Atkinson  v.  Woodmansee,  68  Kan.  71, 
64  L.RJI.  325,  74  Pac.  640,  the  supreme 
court  of  Kansas  held  unconstitutional  a 
clause  of  a  Kansas  statute  u  follows  t  "In 
IT  LJLA.(N.S.) 


any  action  brought  by  any  artisan  or  day 
laborer  to  enforce  any  lien  under  this  act, 
where  judgment  be  rendered  for  plaintiff, 
the  plaintiff  shall  be  entitled  to  recover  a 
reasonable  attorney's  fee  to  be  fixed  by  the 
court,  which  shall  be  taxed  as  costs  in  the 
action."  It  will  be  observed  that  in  this 
statute  the  special  advantage  is  given  only 
to  the  "artisan  or  day  laborer,"  and  not  to 
materialmen  who  constitute  the  main  lien 
claimants  in  California;  but  the  provision 
was,  nevertheless,  held  void.  The  court 
says:  "Under  the  Constitution  of  the  state 
of  Kansas,  artisan  and  owner,  contractor 
and  laborer,  are  each  one  possessed  of  equal 
and  inalienable  rights  to  .life,  liberty,  and 
the  pursuit  of  happiness.  .  .  .  The 
burden  of  the  law  upon  them  should  be  as 
equal  and  impartial  as  the  law  of  gravita- 
tion; and  yet,  in  the  baldest  and  most  arbi- 
trary manner  imaginable,  this  act  'singles 
out  a  certain  class  of  debtors  and  punishes 
them,  when,  for  like  delinquencies,  it 
punishes  no  others,'"  and  then  follows  a 
quotation  from  the  caee  of  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Ellis,  above  noticed. 

In  Hocking  Valley  Coal  Co.  v.  Rosser,  53 
Ohio  St.  12,  29  L.R.A.  386,  53  Am.  St. 
Rep.  622,  -  41  N.  E.  263,  the  supreme 
court  of  Ohio  held  unconstitutional  a 
statute  providing  that,  in  an  action  for 
wages,  the  plaintiff  should  recover  an  attor- 
ney's fee.  The  court  said:  "Upon  what 
principle  can  a  rule  of  taw  rest  which  per- 
mits one  party,  or  class  of  people,  to  invoke 
the  action  of  our  tribunals  of  justice  at  will, 
while  the  other  party,  or  another  class  of 
citizens,  does  so  at  the  peril  of  being  mulct 
in  an  attorney  fee,  if  an  honest  but  imsuc- 
ceasful  defense  should  be  imposed?  A  stat- 
ute that  imposes  this  restriction  upon  one 
citizen,  or  class  of  citizens,  only  denies  to 
him  or  them  the  equal  protection  of  the 
law."  And,  further,  the  court  says:  "Judi- 
cial tribunals  are  provided  for  the  equal 
protection  of  every  suitor.  The  right  to  re- 
tain property  already  in  possession  is  as 
sacred  as  the  right  to  recover  it  when  dis- 
possessed. The  right  to  defend  against  an 
action  to  recover  money  is  as  nece8saj*y  aa 
the  right  to  defend  one  brought  to  recover 
specific  real  or  personal  property.  An  ad- 
verse result  in  either  ease  deprives  the  de- 
feated party  of  property." 

In  Grand  Rapids  Chair  Co.  v.  Runnels,  77 
Mich.  104,  43  N.  W.  1006,  the  supreme  court 
of  Michigan  held  that  a  statute  authoriz- 
ing an  attorney's  fee  to  be  taxed  to  the  par- 
ty in  a  judgment  for  persmal  services  was 
unconstitutional,  being  an  attempt  to  give 
special  advantages  to  one  class  at  the  ex- 
pense of  another.  In  Wilder  v.  Chicago  & 
W.  M.  R.  Co.  70  Mich.  382,  38  N.  W.  289, 
the  snpreme  court  of  Michigan  held  that  an 
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act  authorizing  an  attorney's  fee  agunst  a 
railroad  company  In  an  action  for  injury 
to  stock  was  unconstitutional  and  void.  In 
Openshaw  v.  Halfln,  'M  Utah,  426,  01  Am. 
St.  Bep.  796,  68  Pac  138,  the  supreme  court 
of  Utah  held  that  a  statute  allowing  attor- 
neys* fees  to  plaintiff  in  an  action  to  compel 
the  release  of  a  mortage  was  unconstitu- 
tional as  special  legislation,  and  violative 
of  the  constitutional  principle  of  equal  pro- 
tection to  all.  See  also  Durkee  v.  Janes- 
ville,  28  Wis.  464,  9  Am.  Rep.  SOO. 

In  the  opinions  rendered  in  the  cases 
above  noticed  there  are  many  citations  of 
authorities  sustaining  the  opinions;  but  tfe 
have  been  unable  to  verify  these  citations 
on  account  of  the  difficulty  of  access  to  books 
since  the  recent  destruction  here  by  fire  of 
law  libraries.  We  are  satisfied  with  the 
reasoning  on  the  point  in  the  cases  which 
we  have  cited  and  quoted  from,  and  deem 
it  unnecessary  to  discuss  the  matter  further. 
Upon  the  three  grounds  above  stated,  the 
judgment  must  be  reversed. 

Appellants  also  make  the  contention  that 
the  court  erred  in  allowing  plaintiffs  as 
costs  the  expense  of  filing  their  liens,  upon 
the  ground  that  the  Statute  providing  there- 
for is  unconstitutional;  but  in  our  opinion 
this  contention  is  not  maintainable.  The 
Constitution  imposes  upon  the  l^slature 
the  duty  of  providing  for  these  liens,  and,  as 
the  filing  of  the  Hens  is  part  of  the  legis- 
lative method  of  perfecting  them,  we  think 
that  the  small  expense  of  such  filing  is 
properly  included  in  the  phrase  "oosts  and 
disbursements." 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:   Henshaw,  J.;  I^origan,  J. 

PeUtion  for  rehearing  denied  February  7f 
1007. 

COLORADO  SUPREME  COURT. 
PHILIP  J.  WATSON.  Appt., 
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UANITOU  ft  PIKES  PEAK  RAILWAY 

COMPANY  et  al. 

(41  Colo.  138,  92  Pac.  17.) 

Unsafe  premises  —  liability  of  lessor. 

1.  The  lessor  of  a  hotel,  who  ia  to  re- 
ceive a  share  of  the  gross  receipts  as  rental, 
is  not  liable  to  a  guest  of  the  hotel  who 
leaves  the  building  at  midnight  for  a  pur- 
pose of  his  own,  and,  in  wandering  about 
in  the  darkness,  falls  over  a  wall  and  is  in 
Jured. 

Railroad     unsafe  premises  —  trespass- 
er—liability. ■ 

2.  A  railroad  company  is  not  liable  to  a 
17  L.R^.{N.8.> 


guest  in  a  hotel  adjoining  its  property  for 
failure  to  light  or  guard  a  retainiiig  wall 
between  the  properties,  over  whldi  the  gueat 
falls  while  wandering  about  the  notal 
grounds  in  the  night  on  buainese  of  his  awn. 
Unsafe  premises  —  oontrlbntory  n^Il* 
gence. 

3.  A  guest  of  a  hotel  on  a  mountain  top, 
who,  for  a  purpose  of  his  own,  leaves  the 
hotcj  and  lighted  path  in  the  night,  and. 
without  inquiring  as  to  conditions,  walks 
some  distance  in  the  dark,  is  guilty  of  n^li- 
sence  which  will  preclude  his  recovery  for 
injuries  caused  by  falling  over  a  retaining 
walL 

{October  7,  1907.) 


Case  Note.  —  i^uty  of  oimer  of  premlaen 
to  protect  Uoensee  etgatnat  hidden 

dangers. 

The  purpose  of  this  note  is  merely  to 
show  the  general  principles  ^verning  the 
subject, with  illustrative  applications;  and 
no  attempt  has  been  made  at  an  exhaustive 
citation  of  authorities  upon  particular 
states  of  facts  or  conditions. 

The  general  principle  enunciated  in  the 
foregoing  case,  that  the  owner  of  land  owes 
a  bare  licensee  no  duty  except  to  refrain 
from  wanton  or  wilful  injury,  is  supported 
by  the  great  weight  of  authority.  ^'Mere 
passive  acquiescence  on  the  part  of  the 
owner  or  occupant  in  the  use  of  real  prop- 
erty by  others  does  not  involve  him  in  any 
liabiliW  to  them  for  its  unfitness  for  such 
use.  They  take  all  risks  upon  themselves, 
and  have  no  right  to  complain  of  any  de- 
fect in  the  premises."  2  Shearra.  ft  Redf. 
Neg.  i  706.  "The  general  rule  supported  by 
the  authorities  is  that  the  owner  or  occu- 
pant of  premises  owes  no  duty  to  licensee? 
and  trespassers,  further  than  to  refrain 
from  wilful  acts  of  injury."  2  Cooley,  Torts, 
p.  1268. 

Apparently  the  duty  owed  to  bare  li- 
censees is  no  greater  than  that  owed  to 
trespassers, — the  fact  that  they  are  on  the 
premises  with  the  passive  aoquieaoenoe  al 
the  owner  saving  them  tram  the  responsi- 
bilities of  trespassers,  hut  entitling  them  to 
no  greater  consideration  than  trespassers 
enjoy. 

Thus,  in  Vanderbeck  v.  Hendry,  34  N.  J. 
L.  467.  it  was  held  that  mere  permission 
or  passive  license  to  enter  upon  land  re- 
lieved a  person  entering  premises  from  the 
responsibility  of  being  a  trespasser;  but  h'j 
assumed  the  ordinary  risks  of  the  nature 
of  the  place  and  the  business  carried  on. 
To  the  same  effect  was  the  decision  in  Rib- 
son  V.  Leonard,  143  111.  182,  17  L.R.A.  688. 
36  Am.  St.  Rep.  370.  32  N.  E.  182. 

And  in  Phillips  v.  Burlington  Library  Co. 
65  N.  J.  L.  307,  27  Atl.  478,  the  court  said: 
"All  that  may  be  said  in  favor  of  a  mere 
licensee  is  that  he  is  only  not  a  trespasser ; 
and  the  general  rule  of  law  is  that  the  own- 
er and  occupier  of  private  grounds  is  under 
no  obligation  to  keep  them  in  a  safe  condi- 
tion for  the  benefit  of  ^espassen,  idlers, 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  El  Paso  County 
in  defendants'  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
}tg^  to  have  been  caused  by  defendants'  neg- 
ligence. Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Walter  Scott  for  appellant. 
No  appearance  for  appellees. 

Bailer,  J->  delivered  the  opinion  of  the 
court: 

The  defendant  corporation  was  the  owner 
of  and  operated  a  railroad  extending  from 
the  city  of  Monitou  to  the  summit  of  Pikes 
Peak,  and  was  also  the  owner  of  certain 
buildings  upon  the  summit  of  the  Peak. 
These  buildings  were  leased  to  the  defend- 

bars  licensees,  ud  othera  who  Aome  upon 
the  premises  for  tlieir  own  convenience  or 
pleasure,  however  innocent  their  purpose 
may  be." 

The  stotement  of  the  rule  in  the  Phillips 
Case  is  the  same  as  that  given  in  1  Thomp. 
Heg.  i  840. 

So,  also,  in  2  Thomas,  'Sea.  2103,  bare  li- 
censees and  trespassers  are  classed  toother : 
and  the  owner  of  private  property  is  said 
to  owe  no  active  or  afnnnattve  diligenee  to  a 
person  going  thereon  without  invitation, 
express  or  implied,  nor  to  one  who  ia  upon 
the  premises  by  mere  license. 

Numerous  cases  upholding  the  lame  gen- 
eral rule  may  be  noted. 

A  trespasser  injured  on  dangerous  prem- 
ises cannot  recover  therefor  from  the  land- 
owneir,  unless  the  letter's  negligence  was 
so  gross  as  to  amount  to  a  wanton  injury. 
Rita  V.  Wheeling,  45  W.  Va.  262,  43  L.H.A. 
148,  SI  S.  E.  903. 

A  licensee  goes  upon  the  premises  of  an- 
other at  his  own  risk.  Stevens  v.  Niclioli^, 
166  Mass.  472,  IB  L.R.A.  469,  20  N.  E.  1160. 

One  who  enters  the  private  apartments 
of  another  at  the  mere  license  of  the 
latter  does  bo  subject  to  all  the  attendant 
risks.  Schmidt  v.  Bauer,  80  Cal.  665,  6 
L.R.A.  680,  22  Pac.  268. 

Active  vigilance  is  not  required  to  see 
that  a  mere  licensee  on  one's  premises  is 
not  injured.  Walsh  t.  Fitchburg  R.  Co. 
148  N.  Y.  801,  27  L.RA.  724,  45  Am.  St. 
Rep.  61S,  39  K.  E.  1088. 

Owners  of  premises  are  not  bound  to  fence 
dangerous  machinery  for  the  protection  of 
a  simple  licensee.  Boleh  v.  Smith,  7  Hurlat. 
t  N.  736. 

Where  a  person  is  a  mere  licensee,  he 
has  no  cause  of  action  on  account  of  the 
dangers  existing  in  the  place  he  is  permitted 
to  enter.  Holmes  v.  Nor^eastern  R.  Co.  L. 
R.  4  Exch.  256. 

The  maxim  that  a  man  must  use  his 
property  so  as  not  to  incommode  his  neigh- 
bor applies  onlj  to  neighbors  who  do  not 
interfere  with  it  or  enter  upon  it  Ryan  v. 
Towar,  128  Mich.  463,55L.RJL  310,92  Am. 
St.  Rep.  481,  87  N.  W.  644. 
17L.R~i.lN.S.) 


ant  Hiestand,  who  used  them  for  the  pur- 
pose of  maintaining  a  hotel  and  curio  store. 
Hie  rental  paid  by  Hiestand  to  the  corpora- 
tion was  25  per  cent  of  the  gross  receipts. 
Aside  from  the  amount  of  rente  received, 
it  does  not  appear  that  the  corporation 
had  any  interest  in  the  business  of  the  hotel 
and  curio  store,  or  that  it  had  any  voice 
in  the  management  of  same.  It  appears 
that  at  the  stopping  place  of  the  trains  op- 
erated by  defendant  corporation  there  was 
a  platform.  The  hotel  was  upon  an  eleva- 
tion considerably  higher  than  this  platform. 
The  ground  was  rough  and  broken  and  cov- 
ered with  loose  and  irregular  masses  of  stone. 
~A  retaining  wall  had  been  constructed,  evi- 
dently for  the  purpose  of  preventing  the 
rock  from  rolling  down  upon  the  platform 

The  general  rule  has  been  applied,  and  re- 
covery denied,  in  the  following  cases: 

In  Larmore  v.  Crown  Point  Iron  Co.  101 
N.  Y.  391,  54  Am.  Rep.  718,  4  N.  E.  762, 
where  one  went  onto  the  property  of  another 
to  seek  employment,  and  was  injured  by  de- 
fective machinery  not  obviously  dangerous. 

In  Benson  v.  Baltimore  Traction  Co.  77 
Md.536,20  L.R.A  714,  39  Am.  St.  Rep.  436, 
26  Atl.  978,  where  one  of  a  class  of  students 
to  whom  permission  was  given  upon  request, 
was  injured  by  falling  into  an  uncovered 
vat  of  boiling  water  while  maldng  the  in- 
spection of  the  premises. 

In  Cowen  v.  Kirby,  180  Mass.  504,  62  N. 
G.  968,  where  one  who  had  left  his  horses 
at  a  livery  stable  and  received  a  check  there- 
for was  injured  upon  returning  to  put  a 
parcel  in  his  wagon. 

In  Reardon  t.  Thompson,  149  Mass.  207, 
21  N.  E.  309,  where  a  licensee  going  'over 
land  fell  into  a  hole  not  concealed  otiwrwise 
than  by  the  darkness  of  night. 

In  Victory  v;  Baker,  67  N.  Y.  366,  where 
a  boy  went  onto  the  premises  to  pay  a  bill 
which  his  emplt^er  o^wed  to  one  of  the  dc- 
fendante. 

In  Fitzpatrick  t.  Cumberland  Glass  Mfg. 
Co.  61  N.  J.  L.  378,  39  Atl.  675,  where  a 
boy  was  injured  by  the  falling  of  a  gate  on 
defendant's  premises  while  he  was  earrj'jng 
his  father's  dinner  to  him,  the  latter  being 
an  employee  of  defendant. 

In  Faris  v.  Hoberft,  134  Ind.  269,  39  Am. 
St.  Rep.  261,  33  N.  E.  1028,  where  one  went 
into  the  storehouse  of  another  to  look  for 
a  drayman,  and  was  injured  by  falling  into 
an  open  elevator  shaft. 

In  Dixon  v.  Swift,  98  Me.  207,  56  Atl.  761, 
where  the  plaintifTs  intestate  was  killed  by 
falling  into  a  tank  of  hot  fat  on  the  preini-sed 
of  the  defendant,  where  he  had  gone  to 
deliver  a  gratuitous  message  to  one  of  de- 
fendant's servants,  which  had  no  connection 
with  the  business  conducted  there. 

In  Muench  T.  Heinemann,  110  Wis.  441,06 
N.  W.  800,  where  the  plaintiff  went  onto  the 
defendant's  premises  for  the  purpose  of 
transacting  private  business  with  one  of 
the  defendant's  employees. 

Ia  Woolwine  v.  Chesapeake  &-gD.  R.  Go. 
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or  the  railroad  trade.  Step*  were  made  m- 
cending  this  retaining  wall,  hj  whioh  pas- 
■engera  from  defendant  corporation's  trains 
could  reach  the  buildings.  Front  the  top  of 
the  steps  to  the  buildings  was  a  distance  of 
16  feet  Upon  the  2d  day  of  July,  1902.  the 
plaintiff  walked  from  Manitou  to  the  sum- 
mit of  FikM  Peak,  reaching  the  latter  place 
about  10  o'clock  at  night.  He  applied  to 
the  parties  in  charge  of  the  hotel  for  a  place 
to  sleep,  but  was  informed  that  the  beds 
were  all  full,  and  that  he  could  not  be  ac- 
commodated. After  some  conversation,  one 
of  the  employees  of  Hiestand  at  Uie  hotel 
informed  plaintiff  that  he  mi^t  have  the 
employee's  bed  upon  payment  of  (2.  This' 
offer  was  accepted,  and  plaintiff  retired. 
After  he  had  been  in  bad  for  some  iAnui,  he 


omeluded  that  he  would  be  unable  to  sleep 
because  be  had  become  chilled  and  eould  not 
get  warm  in  bed,  and  for  the  further  reason 
Uiat  he  was  annexed  1^  the  presenoe  of  two 
other  men  who  occupied  a  bed  in  the  same 
room.  Pl&intiff  finally  arose  and  went  into 
another  room,  when  fiiere  was  a  fire,  and 
in  which  one  of  the  employees  of  Hiestand 
was  at  work.  After  plaintiff  had  been  ait- 
ting  by  the  fire  for  something  like  ui  hour, 
he  deeired  to  urinate,  and  was  informed  by 
this  employee  that  there  was  no  urinal  in  the 
house,  and  it  would  be  necessary  for  him 
to  go  outside,  which  he  did.  The  light  from 
the  house  was  so  placed  that  the  reflection 
from  it  extended  from  the  door  some  dis- 
tance outside.  Notwithstanding  that  it  was 
daric,  plaintiff  did  not  keep  within  tho  line 


(Manning  v.  Chesapeake  &,  O.  R.  Co.)  36  W. 
Va.  329, 16L.R.A  271,  32  Am.  8t.  Rep.  869, 

16  S.  E.  81,  where  the  plaintiff,  while  mak- 
ing a  friendly  call  at  a  telegraph  office,  was 
injured  by  a  train  running  off  the  track  and 
wrecking  the  of!ice. 

In  Sterger  T.  Van  Sicklen,  132  N.  Y.  499, 
16L.RA.  640,  28  Am.  8t  Rep.  594,  30  N.  £. 
987,  where  a  woman  went  on  the  premises  In 
search  of  a  child  who  customarily  played 
there,  and  was  injured  because  of  a  defective 
step. 

This  list  of  cases  might  be  extended 
almost  indefinitely,  but,  as  the  cases  are 
ao  numerous,  and  the  general  rule  so 
uniformly  followed,  it  would  be  im- 
practicable and  unnecessary  to  attempt  to 
exhaust  the  cases,  and  those  cited  above  are 
selected  to  show  the  general  rule  and  some 
of  the  various  conditions  of  facts  to  which 
it  is  applicable.  So,  also,  throughout  the 
note  illustrative  cases  only  have  been  select- 
ed, as  the  decisions  are  very  numerous  and 
very  uniform. 

The  general  rule  as  above  set  out  would 
not,  of  course,  include  cases  where  the  plain- 
tiff was  injured  by  the  wanton  or  wilful 
negligence  of  the  owner;  for  injury  due  to 
such  a  caiifle,  the  owner  would  be  liable. 
Kellar  v.  Shippee,  45  111.  App.  377;  Illinois 
C.  R.  Co.  v.  Wall,  53  111.  App.  588;  Hooker 
V.  Miller,  37  Iowa,  613,  18  Am.  Rep.  18; 
Tooniev  V.  Sanborn,  146  Mass.  28,  14  N.  E. 
921;  Herrick  v.  Wixom,  121  Mich.  384,  80 
N.  W.  117,  81  N.  W.  333;  Larmore  v.  Crown 
Point  Iron  Co.  supra. 

The  liability  of  the  owner  for  wanton  or 
wilful  negligence  causing  injury  to  a  licensee 
is  the  same  as  to  trespassers.  Upon  the 
question  of  the  liability  for  killing  or  in- 
juring trespassers  by  means  of  spring  guns, 
traps,  and  other  dangerous  instruments,  see 
note  to  State  v.  Barr,  29  I>.R.A.  I6i. 

It  is  sometimes  difflculC  to  determine 
whether  one  is  a  bare  licensee  only,  or 
whether  he  is  on  the  premises  by  reason  of 
an  invitation,  express  or  implied.  A  few 
cases,  althouah  recognizing  the  distinction, 
hold  that  the  true  test  of  the  liability  of  the 
owner  ia  whether  the  person  injured  is 
rightfully  on  the  premises  or  not;  if  he  is, 
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altiioug^  a  licensee  only,  or  even  a  technic- 
al trespasser,  the  owner  la  liable.  These 
eases  will  be  discussed  later. 

Many  cases  fail  to  note  the  distinction, — 
or,  at  least,  it  is  ignored  in  the  opinion; 
but  the  distinction  is  clearly  recognized  in 
tlie  majority  of  the  cases,  and  the  decision 
frequently  turns  upon  it.  In  2  Cocdey, 
Torts,  p.  1266,  the  dlstinetion  is  stated  as 
follows:  "An  invitation  may  be  inferred 
when  there  is  a  common  interest  or  mutual 
advantage;  a  license,  when  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using 
it,"  A  similar  rule  is  followed  in  Bennett 
V.Louisville  &  N.  R.  Co.  102  U.  S.  577,  26 
L.  ed.  235,  which  is  cited  in  Watson  v. 
Kanttou  &  p.  p.  R.  Co. 

By  the  great  weight  of  authority,  the 
owner  of  land  owes  a  greater  duty  to  one 
who  is  on  his  land  by  invitation,  express  or 
implied,  than  he  does  to  a  mere  trespasser. 

Thus,  in  Archer  v.  Union  P.  R.  Co.  110 
Mo.  App.  349,  8S  S.  W.  934,  the  court  said: 
"As  a  licensee,  there  would  be  required  of 
defendant  less  duty  to  plaintiff  than  if  she 
was  invited  In  &  sense  of  benefit  to  defend- 
ant." 

And,  where  a  city  and  an  electric  light 
company  used  each  other's  poles  without  any 
express  agreement,  it  was  held,  in  Barker  v. 
Boston  Electric  Light  Co.  178  Mass.  503,  60 
N.  E.  2,  that  the  jury  might  find  that  an  em- 
ployee of  the  city,  injured  by  the  negligence 
of  the  electric  light  company  while  working 
on  one  of  the  latter's  polea  so  used  by  the 
city,  was  not  a  mere  licensee,  but  was  there 
by  an  implied  invitation;  and.  if  so,  the 
company  would  be  liable  for  the  injuries. 

So,  also,  in  Mackie  v.  Heywood  A  M.  Rat- 
tan Co.  88  111.  App.  119,  the  court  said: 
"Wlien  one  visits  the  place  of  another  upon 
an  errand  connected  with  the  joint  business 
of  the  two,  it  cannot  be  said  that  he  is  a 
trespasser,  nor  that  he  is  there  without  in- 
vitation." And  to  the  same  effect  were  tha 
decisions  in  Gordon  v.  Cummings,  153  Mast. 
513,  9  L.R.A.  040.  23  Am.  St.  Rep.  846.  25 
N.  E.  978;  Sweeny  v.  Old  Cotony  A  N.  R. 
Co.  10  Allen,  368,  87  Am.  Dec.  644;  Byrne 
V.  Kew  York  C.  &  H.  R.  R.  Co.  104  N.  Y. 
362,  68  Am.  Rep.  S12,  10  K.  E.  630  :  Barry 

Digitized  by  LjOOQ  IC 


1M7. 


WATSON  T.  MANITOU  4  P.  P.  R.  CO. 


919 


of  the  li^t,  but  went  diagonallj  away  from 
it  for  a  distance  of  abut  35  feet,  at  which 
point  he  stepped  off  the  retaining  wall,  fell 
a  distance  of  3  or  4  feet,  and  was  injured. 
He  then  brought  this  action  against  the  de- 
fendants to  recover  damages  because  of  his 
injuiy.  At  the  close  of  the  plaintiff's  testi- 
mony and  on  the  application  of  defendants, 
the  court  ordered  a  nonsuit,  for  the  reason 
that  the  evidence  failed  to  disclose  that  the 
defendants  were  guilty  of  negligence,  and 
that  it  did  disclose  that  plaintiff  was  guilty 
of  contributory  negligence,  from  which  judg- 
ment the  plaintiff  appealed. 

Plaintiff,  in  his  brief,  says;  "At  the  con- 
clusion of  the  trial,  counsel  for  plaintiff 
stated'  to  the  court  that  he  did  not  intend 
to  press  the  liability  of  the  defendant  Hie- 


stand,  because  the  testimony  showed  that 
the  accident  occurred  at  a  point  which  Hie- 
stand  did  not  lease  from  defendant  railway 
company  and  over  which  he  had  no  oversight 
or  control."  So  that  the  only  question  pra- 
Bcnted  to  us  is  as  to  whether  or  not  ttie 
facts  present  a  cause  of  action  against  the 
railway  company.  The  contention  of  the 
plaintiff  as  to  the  liability  of  the  company  is 
based  upon  the  doctrine  aa  announced  by  the 
Supreme  Court  of  the  United  States  in  Ben- 
nett V.  Louisville  &  N.  R.  Co.  102  U.  8.  677, 
26  L.  ed.  235,  the  syUabus  of  which  is  as 
follows:  'The  owner  or  occupant  of  land 
who  induces  or  leads  others  to  come  upon 
it  for  a  lawful  purpose  is  liable  in  damages 
to  them — ^they  using  due  ears — for  injuries 
occasioned  by  the  unsafe  condition  of  the 


v.  New  York  C.  &  H.  R.  R.  Co.  92  N.  Y.  289, 
44  Am.  Rep.  377;  Nicholson  v.  Erie  R.  Co. 
41  N.  Y.  S26. 

Under  the  distinction  made  in  the  forego- 
ing cases  and  in  numerous  other  decisions, 
it  18  clear  that  a  person  who  entered  a  store 
for  the  purpose  of  purchasing  goods  would 
not  be  a  bare  licensee;  and  the  storekeeper 
would  owe  him  a  greater  degree  of  care  than 
would  be  owing  to  a  licensee. 

On  the  other  hand,  as  was  noted  above, 
some  cases  hold  that  a  bare  licensee,  if  on 
the  premises  rightfully,  and  one  who  is  on 
land  by  invitation,  are  entitled  to  the  same 
degree  of  care.  The  rule  followed  by  these 
cases  is  thus  stated  in  1  Thomp.  Neg.  S  069 : 
"Some  courts,  however,  disregarding  distinc- 
tions relating  to  trespassers,  intruders,  bare 
licensees,  etc.,  place  the  doctrine  on  the  broad 
and  just  ground  that  the  owner  or  occupier 
of  premises  is  bound  to  exercise  ordinary 
care  to  the  end  of  keeping  his  premises  in 
such  a  condition  that  they  will  not,  b^  rea- 
son  of  any  Insecurity  or  insuflSciency,  injure 
any  person  rightfully  in,  around,  or  pass- 
ing by  them, — at  the  same  time  holding  that 
such  owner  or  occupier  is  not  an  insurer 
against  accidents  which  may  happen  from  the 
condition  of  the  premises.  The  distinction 
is  that  the  person  coming  upon  the  premises, 
to  whom  this  duty  of  care  is  due,  must  not 
come  aa  a  mere  trespasser  or  wrongdoer,  but 
for  some  purpose  lawful  in  itself  and  such 
as  the  owner  or  occupier  might  reasonably 
expect  to  bring  him  there.  This  being  the 
rule,  if  the  person  injured  is  rightfully  upon 
the  premises,  it  will  make  no  difference, 
with  reference  to  his  right  of  action  for  the 
injury,  whether  he  is  there  as  a  licensee,  or 
by  invitation." 

So,  in  Pomponio  v.  New  York,  N.  H.  * 
H.  R.  Co.  06  Conn.  628,  32  L.R.A.  630,  00 
Am.  St.  Rep.  124,  34  Atl.  491,  the  court 
said:  "We  think  it  makes  no  difference 
whether  we  hold  the  case  at  bar  to  be  one 
of  license  or  invitation;  for  the  duty  which 
the  defendant  is  here  charged  with  violating 
is  not  the  duty  to  keep  its  premises  ftafe  for 
use,  but  the  duty  of  using  due  care  not  to 
injure  by  its  own  act  those  ri^tf  ully  on  its 
premises ;  and  that  duty  is  the  same  wheth- 
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er  those  persons  are  on  the  premises  aa  li- 
censees, or  upon  'invitation'  in  the  technical 
sense  of  that  word." 

And  in  Newark  Electric  Li^t  &.  P.  Co.  v. 
Garden,  37  L.ILA.  725,  23  C.  0.  A.  649,  39 
U.  S.  App.  416,  78  Fed.  74,  it  was  held  that 
an  employee  of  a  railroad  company  right- 
fully maintaining  wires  upon  a  pole  oinied 
by  a  telephone  company  and  also  used  by  the 
telephone  company  and  an  electric  light  com- 
pany ia  not,  while  engaged  in  transferring 
wires  of  the  railroad  company  to  other  poles, 
a  trespasser  in  setting  bis  foot  upon  a  cross 
arm  oearinc  the  electric-light  wires,  so  as 
to  relieve  the  electric  light  company  from 
liability  for  his  death  occasioned  oy  the 
imperfect  insulation  of  its  wir^.  The  court 
said  that,  though  the  employee  may  have 
been  a  technical  trespasser,  yet  he  was  right- 
fully there,  and  his  case  would  be  an  ex- 
ception to  the  general  rule  that  the  ri^ht 
to  keep  one's  property  in  such  a  condition 
as  the  owner  may  see  fit  is  not  restricted 
by  any  requirement  to  guard  against  its 
causing  injury  to  one  who,  without  invita- 
tion, actual  or  apparent,  but  as  a  mere  vol- 
unteer or  mere  trespasser,  intrudes  upon  it. 

So,  also,  in  Lowe  v.  Salt  Lake  City,  13 
UUh,  91,  57  Am.  St.  Rep.  708,  44  Pac.  1050, 
it  was  held  that,  if  a  person  who  has  been 
injured  through  the  negligence  of  defend- 
ant while  committing  a  trespass  shows  that 
he  did  not  know  he  was  trespassing,  or  that 
the  trespass  was  purely  technical,  and  only 
such  as  he  might  reasonably  suppose  the  de- 
fendant would  permit  without  objection,  re- 
covery will  not  be  prevented  by  reason  of 
such  trespass. 

The  mere  fact  that  the  purpose  of  a  li- 
censee in  going  upon  the  premises  was  one 
bfflieficial  to  the  owner  of  the  property  doea 
not  change  the  rule. 

'Hie  most  noticeable  example  of  this  fa 
the  case  of  firemen  going  onto  premises  for 
the  purpose  of  fighting  fire.  In  cases  which 
treat  them  as  licensees,  it  is  held  that  the 
owner  owes  them  only  such  duty  aa  he  owes 
to  any  bare  licensee.  Gibson  v.  Leonard,  143 
111.  182,  17  L.R.A.  588,  36  Am.  St.  Rep.  376, 
32  N.  E.  182;  Woodruff  v.  Bowen,  136  Ind. 
431.  22  L.R.A.  198.  34  N.  E.  1113;  Hamil- 
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land  or  its  approaches,  if  such  condition  was 
known  to  him,  and  not  to  them,  and  he  neg- 
ligently suffered  it  to  exist,  without  giving 
timely  notice  thereof  to  them  or  the  public." 
Under  no  possible  view  of  this  case  can  it 
be  said  that  plaintiff  climbed  to  the  top  of 
Pikes  Peak  upon  the  invitation  of  the  de- 
fendant company.  He  was  not  a  passenger, 
neither  did  he  contemplate  becoming  one. 
He  visited  this  place  for  his  own  pleasure 
and  gratification,  and  not  for  the  profit  or 
pleasure  of  the  company.  Plaintiff  insists 
that  the  company  did  receive  profit  out  of 
his  visit,  because,  under  the  terms  of  the 
lease,  it  would  be  entitled  to  SO  cents  of  the 
$2  paid  by  the  plaintiff  to  the  employee 
of  defendant  Hiestand  for  the  use  of  the 
employee's  bed.  There  is  no  proof  as  to 
whether  that  $2  was  retained  by  the 
party  who  gave  up  his  bed,  or  whether 
it  went  into  the  hands  of  the  hotel  keeper. 
In  any  event,  the  fact  that  the  railroad 
fiompany  was  the  lesaor  of  the  premises 

ton  V.  MiiuieapoliB  Desk  Hfg.  Co.  78  Minn. 
S,  79  Am.  St  Rep.  360,  80  N.  W.  693 ;  New 
Oraaha  Thomson-Houston  Electric  Light  Co. 
V.  Anderson,  73  Neh.  84,  102  N.  W.  89;  Kel- 
ly V.  Henry  Muhs  Co.  71  N.  J.  L.  368,  69 
Atl.  23;  Eckea  v.  Stetler,  98  App.  Div.  76, 
90  N.  Y.  Supp.  473 ;  Baker  v.  Otis  Elevator 
Co.  78  App.  Div.  613,  79  N.  Y.  Supp.  663; 
Beehler  v.  Daniels,  18  R.  I.  663,  27  L.R.A. 
612.49  Am.  St.  Rep.  790,  29  AtL  6,  second 
trial,  10  R.  I.  49,  31  Atl.  682. 

So,  assuming  that  a  boy  who  went  upon 
a  railroad  to  watch  the  burning  of  some  oil 
tanks,  and  was  injured,  was  a  licensee,  he 
cannot  recover,  although  at  the  time  of  the 
injury  he  was  rendering  valuable  aid  to  the 
company  in  preventing  the  spread  of  the  fire. 
Cleveland.  C.  C.  &.  St.  L.  R.  Co.  v.  Ballen- 
tine,  28  C.  C.  A.  572,  66  U.  S.  App.  266, 
84  Fed.  936. 

This  result,  of  course,  depends  upon  the 
assumption  or  holding  that  the  person  in 
question  is  a  licensee,  notwithstanding  that 
he  is  on  the  premises  for  a  purpose  benefi- 
cial to  the  owner;  and,  of  course,  does  not 
follow,  even  if  the  facts  are  the  same,  if  the 
court  takes  the  view  that  the  person  in  such 
circumstances  is  not  a  mere  licensee.  Thus, 
upon  the  assumption  that  police  officers  who 
enter  premises  m  the  course  of  their  duties 
are  something  more  than  mere  licensees,  it 
has  been  held  that  the  owner  owes  them  a 
greater  duty  than  to  licensees.  See,  for  ex- 
ample, Learoyd  v.  Godfrey,  138  Mass.  316; 
Ingalla  v.  Adams  Exp.  Co.  44  Minn.  128,  46 
N.  W.  326. 

The  same  protection  which  is  given  to 
policemen  has  also  been  given  to  customs 
offlcars  (Low  Grand  Trunk  R.  Co.  72  Me. 
318,  39  An.  Rep.  331).  an  official  inspector 
of  veBseli  (The  City  of  Naples,  16  C.  C.  A. 
421,  82  U.  S.  App.  613,  69  Fed.  704),  letter 
carriers  (Gordon  v.  Cummings,  162  Mass. 
513,  9  L.R.A.  640,  23  Am.  St.  Rep.  846.  25 
V,  E.  078),  the  public  water  inspecUirs 
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.  would  not  tend  to  make  It  liable.  There 
is  nothing  to  show  that  the  railroad  company 
was  n^ligent  in  the  maintenance  of  i^ 
grounds,  unless  it  might  be  said  that  it 
should  have  placed  a  railing  around  the  re- 
taining wall,  or  had  permanent  lights  fixed 
there  so  that  the  wayfarer  who  sought  to 
wander  about  on  the  Peak  during  the  mid- 
night hours  might  not  suffer  injury. 

A  railroad  company  may  not  be  made  to 
respond  in  damages  to  every  person  who  may 
chance  to  be  injured  upon  its  grounds.  "One 
who  goes  to  the  station  house  of  a  railroad 
company,  not  for  the  purpose  of  any  busi- 
ness,  or  to  meet  expected  friends,  or  to  see 
others  depart,  but  as  a  mere  spectator,  for 
his  own  pleasure  and  convenience,  is  there 
at  bis  own  risk  and  peril,  and  cannot  recover 
damages  for  personal  injuries  received  in 
consequence  of  a  defective  platform  or  sta- 
tion grounds."  1  Fetter,  Carr.  Pass.  {  239; 
Poling  v.  Ohio  River  R.  38  W.  Va.  645, 
24  L.R.A.  215,  18  S.  E.  782;  Pittsburgh,  Ft. 

( Finnegan  v.  Fall  River  Gas  Works  Co.  159 
Mass.  311,  34  N.  E.  623). 

The  question  whether  or  not  one  who  en- 
ters upon  premises  in  discharge  of  a  public 
function  is  to  be  regarded  as  a  bare  licenset: 
does  not  fall  within  the  scope  of  this  note, 
and  the  above  cases  are  referred  to  mrrely 
for  the  purpose  of  illustrating  the  princi- 
ple that,  unless  the  fact  that  the  person  is 
on  the  premises  for  a  purpose  beneficial  to 
the  Owner  takes  him  out  of  the  class  of 
licensees,  that  fact  will  not  prevent  the  ap- 

filication  to  him  of  the  rule  applicable  to 
Icensees  generally. 

The  rule  as  to  the  duty  owed  to  licensees 
is  somewhat  modified  in  cases  where  the 
owner  of  premises  has,  by  his  conduct,  in- 
duced the  public  to  use  a  way  in  the  belief 
that  it  is  a  public  way,  and  that  they  have 
a  right  to  use  it.  But  in  these  casen  th" 
person  using  the  way  is  generally  consid- 
ered, not  a  bare  licensee,  out  one  vho  is 
on  the  premises  because  of  an  implied  in 
vitation  to  use  the  way.  In  such  cases  the 
liability  is  generally  considered  coextensive 
with  the  implied  invitation.  Holmes  v. 
Drew,  151  Mass.  578,  26  N.  E.  22;  Sweenv 
V.  Old  Colony  ft  N.  R.  Co.  10  Allen,  308,  87 
Am.  Dee.  644;  Walsh  v.  Fitehburg  R.  Co. 
145  N.  Y.  301,  27  L.R.A.  724,  46  Am.  St. 
Rep.  615,  39  N.  E.  1068;  Barry  v.  New  York 
C.  A  H.  R.  R.  Co.  92  N.  Y.  289,  44  Am.  Rep. 
377;  Beck  v.  Carter,  68  N.  Y.  283,  23  Am. 
Rep.  175;  Knight  v.  Lanier,  69  App.  Div. 
464,  74  N.  Y.  Supp.  909. 

In  the  case  of  railroads,  the  railroad  com- 
panies are  generally  held  to  be  bound  to  keep 
their  stations,  platforms,  and  approaches 
thereto  in  a  reasonably  safe  condition  for 
the  benefit  of  passengers  and  those  who 
have  purchased  tickets  with  a  view  to  taking 
passage  on  their  ears.  Such  persons  can  in 
no  wise  be  deemed  mere  licensees.  The  same 
rule  has  been  held  to  apply  to  those  who 
are  on  tite  premises  for  uke  purpose  of  wel- 
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W.  &  C.  R.  Co.  T.  Bingham,  2d  Ohio  St.  364. 
2S  Am.  Sep.  751;  Bnrbank  t.  Illinois  C.  R. 
Co.  42  Idu  Ann.  IIU.  11  LJLA.  720,  8  So. 
UO,  and  otlwr  authorities  dted  in  the  fore- 
going. The  ease  of  Gillia  t.  Pennsylvania 
B.  Co.  60  Pa.  120,  06  Am.  Dec  317,  was  one 
in  which  a  large  number  of  people  met  at 
tiie  station  btraae  on  the  oocaaion  of  tiie 
vitit  of  Andrew  J<Aaaou,  President.  Be- 
eanse  of  the  great  weight  upon  it,  the  plat- 
form broke,  and  the  plaintiff  was  injured. 
He  bronght  the  action  to  recover  for  damages 
sufferal  on  aeeount  of  the  injury.  At  the 
close  of  the  testimony  the  eourt  Inatrueted 
the  jnrj  to  return  a  verdict  for  the  defend- 
ant, which  was  done.  Upon  appeal,  Shars- 
wood,  J.,  said:  "It  Is  .  .  .  weU  settled 
that  the  owner  of  property  is  not  liable  to  a 
trespasser,  or  tO'  one  who  is  <m  it  by  noere 
permission  or  sufferance,  lor  n^llgenee  of 
himself  or  servants,  or  for  that  which  would 
be  a  nuisance  if  it  were  in  a  public  street 
or  common,  where  all  persons  had  a  1^1 


right  to  be  without  question  as  to  their 
purpose  or  business."  See  also  Woolwine  v. 
Chesapeake  ft  0.  R.  Co.  (Manning  v.  Chesa- 
peake &  O.  S.  Co.)  36  W.  Va.  820.  16  LJI.A. 
271,  32  Am.  St  Biep.  859,  IS  S.  E.  81.  The 
case  of  Bennett  v.  Louisville  &  N.  R.  Co. 
supra,  so  much  relied  upon  by  appellant, 
practically  annonnoes  ttu  same  doctrine. 
At  page  684  of  108  U.  8.  It  U  said:  *lt 
cannot  be  pretended  tiuit  Burnett,  at  the 
time  he  was  injured,  was,  in  any  sense,  a 
trespMsar  upon  the  premises  of  the  compaiqr. 
Nor  is  this  ease,  like  many  cited  in  the  books, 
of  mere  passive  acquiescence  1^  the  owner 
In  the  use  of  his  premises  others.  Nor  is 
it  a  ease  of  mere  license  or  permission  by  the 
owner,  without  circumstances  showing  an 
invitation  extended,  or  an  inducement,  or, 
In  tiie  language  of  some  of  the  cases,  an 
allurement,  held  out  to  him  as  one  of  the 
general  public.  It  is  sometimes  difficult  to 
determine  whether  the  circumstances  make 
a  ease  of  'invitation,'  In  the  technical  sense 


coming  or  bidding  farewell  to  friends  ( Ham- 
ilton v.  Texas  &  P.  R.  Co.  64  Tex.  261,  63 
Am.  Bep.  766;  Sullivan  v.  Vicksburg,  S.  ft 
P.  R.  Co.  39  La.  Ann.  800,  4  Am.  St.  Rep. 
230,  2  80.  686;  Texas  ft  P.  R.  Co.  v.  Best, 
60  Tex.  116,  18  8.  W.  224) ;  and  to  a  hack- 
man  injured  while  carrying  a  passenger  to 
the  depot  for  transportation  (Tobin  v.  Port- 
land, S.  ft  P.  K.  Co.  60  Me.  183,  8  Am.  Rep. 
416). 

And  a  railroad  company  is  liable  for  in- 
juries caused  by  its  neglif^ence  to  a  person 
visiting  a  station  to  mail  letters  upon  a 
mail  train.  Chicago,  K.  ft  N.  R.  Co.  v. 
Parkinson,  66  Kan.  662,  44  Pac.  615. 

But  persons  taking  shelter  in  a  station 
from  a  storm  enjc^  only  the  license,  subject 
to  Its  mrils.  Pittsburgh.  Ft.  W.  ft  C.  B. 
Co.  V.  Bingham,  20  Ohio  St.  864,  23  Am. 
Rap.  761. 

And  a  foot  traveler  passing  over  a  station 
platform  at  night,  and  injured  by  falling 
through  an  open  trapdoor,  cannot  recover 
damages  from  the  company.  Redigan  v.  Bos- 
ton ft  M.  R.  Co.  156  Mass.  44,  14  L.R.A.  276, 
31  Am.  St.  Rep.  620,  28  N.  E.  1133. 

So,  a  person  intending  to  take  passage 
upon  a  train  will  not  be  deemed  entitled 
to  the  privileges  of  a  passenger  where  he 
goes  to  the  station  an  unreasonable  length 
of  time  previous  to  the  departure  of  his 
train.  Harris  v.  Stevens,  31  Vt.  70,  73 
Am.  Dec  337. 

And  a  railroad  is  not  bound  to  keep  its 
depot  platform  safe  for  the  keeper  of  a 
boarding  house,  who  goes  upon  the  platform 
to  meet  a  boarder.  Post  v.  Texas  ft  P.  R. 
Co.  {Tex.  Civ.  App.)  23  S.  W.  708. 

In  Gillis  V.  Pennsylvania  R.  Co.  69  Pa. 
120,  08  Am.  Dec.  317,  which  is  cited  in 
Watson  v.  MAwrrou  ft  P.  P.  R.  Co..  it  was 
held  that  one  who  was  injured  by  the  fall- 
ing of  a  station  platform  upon  whicli  lie 
was  standing  to  see  the  visiting  President 
17L.R.A.{NJS.) 


of  the  United  States  could  not  recover  from 
the  company  for  his  injuries. 

The  general  rule  as  to  licensees  is,  by 
some  courts,  modifled  as  to  children.  Tliis, 
however,  presents  a  different  question,  and 
one  which  is  in  no  wise  suggested  in  Wat- 
son V.  MANrrou  ft  P.  P.  R.  Ca 

Upon  liability  of  railroad  company  for 
injuries  to  children  playing  on  turntables, 
see  case  note  to  Pannill  v.  Potomac,  F.  ft 
P.  R.  Co.  4  L.R.A.(N.S.)  80,  and  also  note 
to  Ft.  Worth  ft  D.  C.  R.  Co.  v.  Robertson. 
14  L.R.A.  781. 

Upon  doctrine  of  attractive  nuisance  as 
applied  to  injury  from  hot  water  or  asties, 
see  case  note  to  Rtsmaurice  v.  Connecticut 
R.  ft  Lighting  Ob.  3  LJLA.(N.S.)  149. 

Upon  the  general  subject  of  care  due  to 
sick,  Inflrm,  disabled,  and  otherwise  help- 
less ^rsons,  with  whom  no  contract  rela- 
tion 18  sustained,  see  note  to  Union  P.  R. 
Co.  V.  Cappier,  69  L.RA.  613. 

Upon  the  question  of  the  right  of  a  serv- 
ant for  injuries  received  while  entering 
premises  as  a  mere  licensee,  see  note  to 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Berry, 
46  LJI.A.  60. 

It  appears  that,  under  the  general  rules 
cited  SDOve,  the  court,  in  Watson  v.  Mani- 
Tou  ft  P.  P.  R.  Co.,  was  clearly  right  in 
holding  that  the  plaintiiT  had  no  cause  of 
action.  As  he  was  without  the  hotel 
grounds,  of  course  neither  the  hotel  man- 
agement, nor  the  railroad  through  any 
possible  connection  it  may  have  had.  witl> 
the  hotel,  was  liable;  and,  indeed,  this  was 
admitted  by  the  plaintiff.  As  to  the  lia- 
bility of  the  railroad  company  as  such,  the 
plaintiff  was  not  a  passenger,  and  was  not 
acting  under  any  implied  invitation  of  the 
railroad  company  to  go  upon  its  premises, 
but  was  a  trespasser,  or,  at  least,  no  more 
than  a  bare  licensee;  and  the  company,  in 
the  absence  of  any  wanton  or  wilful  act, 
owed  him  no  duty  to  keep  its  pronises  safe. 
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of  that  word,  mi  used  in  a  Urgv  number  of 
Adjudged  cases,  or  only  a  case  of  mere 
license.  "The  principle,'  says  Mr.  Campbell, 
in  hia  treatise  on  Negligence,  'appears  to  be 
that  InTitation  is  inferred  where  there  is  a 
common  interest  or  mutual  advantage,  while 
a  license  is  inf arred  where  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using 
it'** 

Appellant  oomplains  because  the  defendant 
•company  did  not  warn  him  of  the  existence 
of  Uie  retaining  wall  and  of  the  danger  in- 
cident to  walking  around  the  premises  after 
dark.  Plaintiff  arrived  upon  the  premises 
•during  the  night  and  ascended  the  stairs 
which  reached  from  the  platform  to  the 
ground  upon  which  the  building  was  situate, 
so  he  had  actual  knowledge  that  the  plat- 
form was  much  lower  tlian  the  building,  and 
that  the  descent  was  abrupt;  but,  in  any 
«vent,  he  was  not  there  aa  the  guest  of  the 
defendant  company.  He  was  not  a  passen- 
■gN  and  had  no  business  with  the  company. 
At  moat,  he  was  there  as  a  licensee,  and 
in  such  cases  it  ia  not  the  duty  of  Oie  Hcens- 
■OT  to  give  notice  of  hidden  dangers.  "It  is 
said  that  the  licensor  owes  a  intj  to  his 
licensee  to  give  him  notice  of  hidden  dan- 
gers or  traps.  Expreesions  to  this  effect  are 
found  in  some  of  the  decided  cases,  but  we 
-think  that  they  do  not  accurately  state  the 
law.  ...  It  may  be  that,  if  the  licensor 
makes  the  premises  more  dangerous  after 
the  license  is  granted,  In  such  a  way  that 
the  increased  ^nger  fa  not  open  to  observa- 
tion, it  i8.his  duty  to  notify  the  licensee;  but 
we  do  not  believe  that  he  is  bound  to  notify 
liim  of  ordinary  dangers  incident  to  the  con- 
dition and  use  of  the  premises  at  the  time 
the  license  was  granted."  3  Elliott,  Rail- 
Toads,  1  1250.  "We  have  endeavored  to  show 
in  tbe  preceding  section  that  there  is,  ordi- 
narily, no  duty  to  a  licensee  except  to  refrain 
from  wilful  or  wanton  injury  to  him,  and 
to  use  reasonable  care  to  prevent  injury 
to  him  after  discovering  his  danger.  If 
there  is  no  duty  to  the  plaintiff,  or  no  viola- 
tion of  such  duty,  there  is,  of  course,  no  lia- 
tiility."   Id.  i  1251. 

As  touching  upon  the  eontributory  negU- 
-genoe  of  the  plaintiff,  the  case  of  Reed  v. 
Axtell,  84  Va.  231,  4  S.  E.  587,  is  instructive. 
It  appears  that  the  plaintiff  was  a  passenger 
who  desired  to  go  to  Bremo.  Upon  being  in- 
formed  that  the  train  did  not  stop  there,  she 
concluded  to  stay  at  Scottsville  and  take 
the  next  train,  which  would  pass  through 
the  latter  place  between  daylight  and  sun- 
rise. She  was  shown  into  the  depot,  and  in- 
quiry was  made  whether  she  desired  to  go  to 
a  hotel.  She  stated  tnat  she  preferred  to 
spend  the  remainder  of  the  night  at  the  sta- 
tion. She  inquired  whether  there  was  a 
ladies'  toilet  room  in  the  building  and,  upon 
17  L.R.A.(N.S.) 


being  informed  that  there  was  not,  went  out 
on  the  platform,  which  was  not  lighted,  and 
walked  to  the  end  of  It  in  the  dark,  where 
she  fell  to  the  ground,  a  distance  of  Mveral 
feet.  So  much  of  the  platform  as  was  im- 
mediately in  front  of  the  waiting  room  was 
lighted  by  the  light  in  the  room.  Without 
taking  the  precaution  to  inquire  or  ascertain 
whether  or  not  she  could  safely  do  so,  she 
turned  at  right  angles  upon  stepping  upon 
the  platform  from  the  lifted  waiting  rocnn, 
walked  off,  and  was  injured.  At  the  trial 
she  obtained  a  verdict  at  Qie  hands  of  the 
jury,  which  was  set  aside  by  the  court,  and 
the  action  of  the  court  in  so  doing  was  sus- 
tained; the  appellate  court  saying  that,  all 
the  circumstances  considered,  she  was  not 
only  negligent,  but  reckless,  whldt  clearly 
defeated  her  rif^t  of  recovery.  So,  in  this 
particular  case,  where  the  plaintiff  Icnew 
that  in  one  direction  from  the  building 
there  was  a  flight  of  steps  within  16  feet  by 
means  of  which  the  retaining  wall  was  as- 
cended, and  knew  that  he  was  upon  the  top 
of  a  mountain  the  sides  of  which  were  more 
or  less  predpitons,  and,  not  having  made 
any  inquiry  oi  parties  present  concerning 
the  conditions  surrounding  the  bailding. 
voluntarily  left  the  portion  of  the  ground 
which  was  lighted  by  the  reflection  of  the 
lamp  and  walked  a  distance  of  snne  30  or 
35  feet  in  the  dark,  as  he  says,  hastily,  it 
would  seem  that  the  thing  he  might  reason- 
ably have  expects  was  to  Uil  over  a 
precipice. 

The  judgment  of  nonsuit  was  properly 
rendered.  The  defendant  company  violate 
none  of  the  obligations  which  it  owed  to  the 
plaintiff,  whether  he  was  a  mere  treapasser 
or  a  licensee,  and,  taking  the  course  he  did. 
without  maldng  inquiry  as  to  the  surround- 
ing conditions,  he  was  reckless  conoeming 
his  own  safety.  If  the  matter  had  been  sub- 
mitted to  a  jury,  and  that  Iwdy  had  ren- 
dered a  verdict  in  favor  of  the  plaintiff,  it 
would  have  been  necessary  to  have  set  it 
aside.  Snyder  v.  Colorado  Springs  &  C.  C 
D.  R.  Co.  86  Colo.  288,  8  L.RA.(N.S.)  781, 
118  Am.  St.  Rep.  110,  86  Fac.  086;  Chiving- 
ton  v.  Colorado  Springs  Co.  8  Colo.  097,  14 
Pac.  212;  Woolwine  v.  Chesapeake  &  O.  R- 
Oo.  supra;  Randall  v.  Baltimore  ft  O.  R. 
Co.  100  U.  S.  478,  27  L.  ed.  1003,  3  Sup. 
Ct.  Rep.  322. 

It  appears  from  the  abstract  that,  before 
ascending  the  Peak,  plaintiff  had  read  a 
certain  adTOrtisement,  a  copy  of  which  was 
handed  him.  He  was  ask^  to  state  what 
the  advertisement  contained,  and  the  ques- 
tion was  objected  to  as  being  immaterial. 
Plaintiff  was  also  inquired  of  concerning  the 
contents  of  certain  other  advertisements, 
and  objections  to  the  admission  of  same 
were  sustained.  The  action  of  the  court  im 
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<thts  behftlf  wM  aaiigiwd  as  error.  Copies  of 
ikmo  advertiJHiiieiitB  have  not  been  pre- 
■BTved  in  the  atotraet,  mud  cousequently  we 
ua  unable  to  detennine  whetber  they  ware 
«iaterial  or  not. 

Perceiving  no  reversible  error  in  the  pro- 
^MMi*"gi  below,  the  judgment  will  be  af- 
-flnned. 

Steele,  Ch.  J.,  and  Goddard,  J.,  concur. 


KENTUCKY  COURT  OF  APP£AIiS. 
CITY  OF  C0VIN6T0K  et  al..  Appta., 

T. 

B.  F.  HATTERUAN. 

(—  Ky.  — ,  108  S.  W.  297.) 

DFater  ~  rents  —  aucceaaor  in  title. 

1.  A  municipal  corporation  oannot,  with- 
out statutory  authority,  compel  the  pur- 
chaser of  property  to  rents  lor  water 
consumed  or  nis  vendor,  as  a  condition  to 
furnishing  his  buildins  a  sup]^  from  its 
water  system. 

Same  —  Hen. 

2.  An  ordinance  authorizing  the  turning 
off  of  water  upon  failure  to  pay  the  rente 
doea  not  give  a  lien  against  the  property, 
so  as  to  permit  the  city  to  refuse  to  turn 
OB  the  water  at  the  request  of  a  purchaser 
from  the  delinqiunt  consumer  until  the  ar- 
rears are  paid. 

(March  10,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Kenton  County 
fai  plaintiff's  favor  in  an  action  brought  to 
compel  defendants  to  furnish  to  plaintiff  a 
water  supply.  Affirmed. 
The  facts  are  stated  in  the  (pinion. 
Mr.  F.  J.  Hanlon  for  appellants. 
Mr.  A.  O.  Slmrall  for  appellee. 

Steele,  J.,  delivered  the  opinion  of  the 

court: 

Appellee,  E.  F.  Ratterman,  a  resident  citi- 
aen  and  taxpayer  of  the  city  of  Covington, 
purchased  of  the  Trumpet  Milling  Company 
a  lot  and  three-story  brick  building,  sit- 
uated on  Fifth  and  Craig  streets,  in  that 
dty,  and  received  of  the  vendor  a  deed  con- 
veying him  the  property  with  covenant  of 
general  warranty.   The  eity  of  Oovington 

Note.  —  The  right  of  a  municipal  cor- 
poration or  water  company  to  compel  a 
property  ownw  to  pay  tor  water  furnished 
to  a  former  occupant  is  discussed  in  a 
case  note  to  Chicago  v.  Northwestern  Mut. 
L.  Ins.  Co.  1  L.R.A.(N.S.)  770;  and  the 
validity  of  a  statute  holding  the  property 
owner  liable  for  water  and  light  furnished 
the  tenant,  in  a  case  note  to  Bast  Grand 
Forkn  v.  Luck,  6  L.Il.A.(X.S.)  198. 
17  L.RJl.(N.S.) 


owns  a  oompleto  watorworks  a^ten  from 
which  residents  of  the  city  are  furnished 
water  at  a  charge  or  roital  authorized  by 
ordinance  and  certain  rnlea  and  regulations 
of  the  board  of  wator  eonuuissioners,  and,  at 
the  time  of  the  sale  and  conveyance  of  the 
lot  to  appellee  by  the  Trumpet  Milling  Com- 
pany, there  was  due  the  city  of  Covington 
from  that  oompany  or  former  tenants  of  the 
premisea  $49.76  for  water  furnished  by  the 
city  and  consumed  by  it  or  them.  This  in- 
debtedness wss  not  known  to  appellee  when 
the  property  was  sold  and  conveyed  him. 
After  its  conveyance  to  him,  he  applied  to 
the  city  of  Covington  and  its  board  of  wator 
eommiasioBers  for  a  permit  to  use  the  water 
in  and  for  the  building  on  the  lot  in  ques- 
tion aa  used  by  other  consumers  of  water, 
and  at  the  same  time  tendered  to  the  board 
of  wator  commissioners  in  advance  tlw 
amount  of  money  necessary  to  pay  the 
wator  rent  for  the  period  covered  by  the 
requested  permit,  but  they  peremptorily  re- 
fused to  accept  tite  money  tondered  them  by 
appellee,  or  to  grant  him  permission  to  use 
the  water  in  his  building  for  the  time  re- 
quested, or  at  all,  unless  he  would  first  pay 
the  $49.76  water  rent  owing  by  the  delin- 
quent former  tonanto  of  his  vendor.  This 
appellee  refused  to  do,  and  immediatoly 
thereaftor  brought  this  action  in  the  Kenton 
circuit  court  against  the  city  of  Covington 
and  its  board  of  water  commissioners  to 
compel  it  and  them  to  grant  him  for  tlie 
time  requested,  and  for  which  he  offered  to 
pay,  the  use  of  the  water  for  his  building, 
which  would  be  and  is  useless  without  water 
supplied  from  the  waterworks  system  of  the 
dty.  The  foregoing  facts  were  properly  set 
forth  by  the  petition  and  a  mandatory  in- 
junction prayed  to  enforce  appellee's  right 
to  the  use  of  the  water  as  claimed.  The 
petition  also  made  the  Trumpet  Milling 
Company,  appellee's  vendor,  a  defenda^it, 
and  asked  judgment  against  it  for  the  $49.75 
due  the  city  of  Covington  from  it  or  its 
former  tooants,  if  the  circuit  court  should 
adjudge  that  appellee  would  have  to  pay 
that  sum  to  the  city  in  order  to  obtain 
water  for  his  own  use;  it  being  alleged  in 
the  petition  that,  if  appellee  should  sustain 
a  loss  on  that  account,  he  would  be  entitled 
to  recover  such  loss  against  the  vendor,  as 
for  a  breach  of  the  warranty  eoutained  in 
the  deed  of  the  latter  to  him.  Appellant 
city  of  Covington,  and  its  board  of  water 
oommissioners,  filed  a  general  demurrer  to 
the  petition,  which  the  circuit  court  over- 
ruled, and,  as  appellants  refused  to  plead 
further,  and  elected  to  stand  upon  the  de- 
murrer, that  court,  by  the  judgment  ren- 
dered, declared  appellee  entitled  to  the  use 
of  water,  for  the  time  demanded,  without  re- 
gard to  the  water  rents  due  appellanU  from 
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his  Tcndor,  or  tenkiits  of  the  property  while 
owned  by  his  vendor,  and  granted  Uie  man- 
datory injunotioB  requiring  appellMits  to 
fDmish  water  for  the  use  of  hia  building  on 
Fifth  and  Cr^  atreeta  in  the  dty  of  Cov- 
ington ff>T  the  period  requested  by  him,  upon 
such  terma  and  oonditifuia  aa  are  customary 
under  the  rales  and  rcignlations  of  the  board 
of  water  commissioners.  Appellants  com- 
plain of  the  judgment;  hence  this  appeal. 

The  only  queaUon  presented  by  the  appeal 
ia  whether  appellee,  in  order  to  obtain  wa- 
ter from  Uie  city  of  Covington  for  use  in  his 
bailing  in  that  city,  should  be  compelled  to 
pay  water  renta  owing  the  city  by  his  ven* 
dor  or  former  ooeupants  of  tht  building,  for 
water  f umiahed  them  for  use  therein  before 
the  property  was  purchased  by  and  con- 
veyed to  appellee.  Covington  is  a  city  of  the 
second  class,  and  S  Ky.  SUt  1903, 

applicable  to  cities  of  that  class,  provides: 
*^  sudi  dties  of  the  second  class  as  now 
own  a  waterworks  system,  there  shall  be  a 
board  to  be  styled  the  ^commissioners  of 
waterwoilcs.'  .  .  .  Said  commissioners 
■hall  control  and  manage  the  waterworks 
and  water  system  of  the  city,  subject  to 
such  regulation  and  limitations  as  the  gen- 
eral ooundl  may,  by  oi^inanee,  provide. 
.  .  .  "  The  attempted  exerdas  of  author- 
ity on  tiie  part  of  the  board  of  waterworks 
commissioners  of  which  appellee  complained 
was  asserted  under  and  by  virtue  of  §  1063, 
'ball's  Ordinances  of  the  City  of  Coving- 
ton," which  provides:  "An  water  renta  <ni 
tiie  assessment  plan  are  due  and  payable  at 
the  waterworks  office,  semiannually  in  ad- 
vance, from  the  1st  to  15th  of  April  and 
October  of  each  year.  In  case  the  same  is 
not  paid  when  due,  the  water  will  be 
turned  off  until  all  back  rents  are  paid  and 
il  for  turning  the  water  off  and  on,  All 
water  rents  by  meter  measure  shall  be  col- 
lected quarterly  in  advance,  viss.  January, 
April,  July,  and  October,  of  each  year. 
Upon  failure  to  pay  the  same,  after  fifteen 
days  from  date  of  notice,  water  will  be 
turned  off  and  91  penalty  will  be  added." 
Appellee's  application  waa  for  the  use  of 
water  by  meter  measure.  As  the  facts 
stated  in  the  petition  are  oonfessed  by  the 
demurrer,  it  is  admitted  by  appellants  that 
the  water  rent  in  arrears  accrued  while  the 
building  on  which  it  is  claimed  was  owned 
by  appellee's  vendor;  that  it  is  an  Indebted- 
.ness  of  the  vendor  or  its  tenants,  former 
occupants  of  the  building;  that  appellee's 
application  for  water  was  in  due  form;  and 
that  he  tendered  payment  In  advanoe  of  the 
water  rent  in  conformity  to  the  provisions 
of  the  ordinance  nipra. 

It  is  contended  by  appellants  that  the 
rule  adopted  by  the  water  commissionfra. 
viz.,  that,  whenever  there  is  a  delinquent 
17L.R.A.{N.S.) 


water  bill  against  any  property,  the  wato- 
will  not  again  be  turned  on  for  the  use  of 
such  pn^rty,  even  thoofj^  the  titte  shall 
have  been  conveyed  to  an  innocent  pur- 
chaser, or  poBsession  of  the  property  taken 
by  a  new  tenant,  until  the  water  rent  in 
arrears  and  owing  by  the  former  owner  or 
tenant  shall  have  been  paid,  is  permitted  by 
ibe  ordinance  in  question,  and  that  it  is  a 
reasmable  rule  necessary  to  the  mainte- 
nance of  the  dty's  waterworks  system.  In 
other  woids,  it  is  asserted  that  tlie  water 
rent  ia  a  debt  or  demand  against  the  build- 
ing to  which  the  water  was  furnished,  for 
whidi  reason  a  change  of  ownership  or  in  the 
possession  of  the  property  cannot  intorfere 
with  the  right  of  the  water  commiasioners 
to  refuse  further  use  of  water  to  the  build- 
ing until  aXl  past-due  water  rents,  no  matter 
by  whom  owing,  are  paid.  We  think  the 
foregoing  contention  is  based  upon  an  erro- 
neous hypoUiesis.  It  assumes  that  the 
"building"  in  which  water  was  furnished  ap- 
pellee's vendor  or  his  tenants  owes,  or  is  lia- 
ble for,  the  water  rent  in  controversy.  As  a 
matter  of  law  and  of  fact,  this  is  not  true. 
The  building  could  not  contract  for  the 
water.  It  was  contracted  for  and  uaed  by 
the  former  owner  or  oocupante  of  the  build- 
ing, liability  for  the  water  rent,  tlierefore. 
reste  upon  the  person  or  persons  to  wlwni 
the  water  waa  furnished,  and  does  not  at- 
tach to  the  building  or  lot;  indeed,  such  lia- 
bility could  not  attach  to,  or  be  placed  upon, 
the  building  or  lot  without  express  author- 
ity derived  from  some  legislative  enactment, 
which  has  not  been  shown  to  exist  and  is 
not  claimed  in  this  ease. 

The  claim  for  water  rent  asserted  by  ap- 
pellants is  not  on  the  footing  of  a  li«i  for 
street  or  alley  construction,  which  attaches 
to  the  realty  bcnrdering  on  the  street  or  alley 
constructed.  In  such  case  the  lien  is  express- 
ly given  by  statute,  and,  by  the  same  au- 
thority, may  be  enforced  by  a  sale  of  the 
realty  for  such  part  of  the  cost  of  the  street 
or  alley  improvement  as  may  be  apportioned 
to  it.  This  is  allowed  because  of  the  en- 
hanced value  given  such  property  by  the 
construction  of  the  street  or  alley.  But,  in 
the  absence  of  statutory  antiiority  to  tliat 
effect,  no  such  lien  can  be  asserted  by  a  city 
or  ito  board  of  water  oommiarioners  against 
a  lot  or  building  whose  owner  or  occupant 
fails  to  pay  water  rent,  and,  even  if  stat- 
utory authority  were  not  wanting,  ordi- 
nance 1063  gives  no  such  lien.  Tf  the  con- 
tention of  appellante  is  sound,  it  would 
necessarily  follow  that  every  delinquent  wa- 
ter bill  would  become  an  unrecorded  lien 
upon  property  where  the  water  was  nsed^ 
from  the  time  it  should  have  been  paid,  and, 
in  the  event  of  a  sale  of  the  property,  the 
purchaser,  however  ignmmnt  of  such  Hen, 
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'Could  be  compelled  to  paj  the  water  rent  in 
arrears.  We  cannot  give  our  assent  to  such 
■a  doctrine^  aa  it  is  not  consonant  with  reason 
or  fair  dealing.  The  ordinance  in  question 
■confers  upon  the  city  the  power  to  turn  off 
the  water  if  not  paid  for  when  the  water 
rent  is  due,  and,  when  once  shut  off,  to  re- 
fuse to  turn  it  on  until  the  water  rent  in 
.arrears  shall  have  been  paid;  but  this  power 
must  be  exercised  against  the  delinquent 
person  or  persons  to  whom  the  water  was 
furnished  and  the  credit  therefor  extended, 
and  cannot  be  employed  against  an  innocent 
purchaser  of  property  owned  or  occupied  by 
such  delinquent  when  the  debt  to  the  city 
for  water  was  created.  The  purchaser  of 
Teal  estate  takes  title  subject  to  all  recorded 
lieoa  against  it,  and  also  subject  to  any  un- 
recorded valid  liens  of  which  he  may  receive 
notice  before  the  purchase;  but  in  this  case 
-no  lien  existed  upon  the  property  appellee 
purchased  for  water  rent  due  the  city.  Its 
-claim  here  asserted  is  owing  by  the  former 
owner  or  occupants  of  the  property,  and  no 
duty  rested  upon  appellee,  before  purchasing 
it  or  accepting  the  deed  thereto,  to  ascertain 
by  inquiry  at  the  office  of  the  water  commis- 
sioners, or  elsewhere,  whether  or  not  his  ven- 
dor, or  any  occupant  of  the  premises,  was 
•owing  the  city  water  rents. 

For  the  foregoing  reasons,  we  are  clearly 
•of  opinion  that  appellant  city  of  Ck)vington 
had  no  legal  right  to  claim  of  appellee,  or  aa 
against  the  property  in  question,  the  water 
rent  in  arrears,  or  to  refuse  to  furnish  him 
water  for  the  use  thereof  according  to  the 
city's  rules  and  regulations,  because  of  his 
failure  to  pay  it.  It  is  manifest  that  the 
city's  failure  to  collect  the  water  rent  from 
the  persons  owing  it  was  due  to  the  negli- 
gence of  its  water  commissioners,  for  they 
bad  the  right  to  demand  and  compel  its  pay- 
ment  in  advance  of  the  furnishing  of  the 
water.  Having  failed  to  avail  itself  of  this 
-sure  means  of  protection  afforded  by  its 
ordinance,  the  city  cannot  now  secure  it- 
self against  toss  by  forcing  appellee  to  pay 
the  water  rent  in  controversy,  Tlie  case  of 
-Cox  T.  Cynthiana,  123  Ky.  363,  96  S.  W.  466. 
cited  by  counsel,  does  not  sustain  ap- 
pellants' contention.  The  question  consid- 
•ered  in  that  case  was  as  to  the  validity  of 
S  15  of  the  ordinance  of  the  city  of  Cynthi- 
ana, which  provides:  "Sec.  15.  When  water 
shall  be  supplied  to  one  or  more  parties 
through  a  single  tap,  the  bill  of  the  whole 
supply  furnished  through  such  tap  will  be 
made  to  the  owner  of  the  estate.  In  case  of 
nonpayment,  the  water  will  be  shut  off,  not- 
withstanding one  or  more  parties  may  have 
(paid  their  proportion  to  such  owner,  or 
to  any  other  party."  The  ordinance  was 
properly  held  valid  by  this  court,  ani  its 
{provisions  declared  reasonable.  Manifestly 
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neither  the  ordinance,  nor  the  opinion  con- 
struing it,  has  any  bearing  upon  the  quM- 
tion  involved  in  the  ease  before  us. 

The  oonclusiona  of  the  Circuit  Court  being 
in  accord  with  those  herein  expressed,  the 
judgment  Is  afflnnad. 


UNITED   STATES   CIROUFF  OOVRT 
OF  APPdAIiS,  FIFTH  OIROUIT. 

SEA  INSURANCE  COMPANY  OP  LIVER- 
POOL, ENGLAND,  et  al.,  Plffs.  in  Err., 

V. 

VIOKSBURO,  SHREVEPORT,  A  PACIFIC 
RAILWAY  COMPANY. 

(86  O.  0.  A.  S44,  159  Fed.  670.) 

jCotton    compress  —  negligence  —  lia- 
bility of  owner. 

An  owner  of  cotton  who  leaves  it  with  a 
compress  company  to  be  bailed  is  not 
chargeable  with  the  latter's  negligence 
which,  combined  with  that  of  a  railroad 
company,  results  in  th«  destruction  of  the 
oottoD  by  fire,  so  aa  to  prevent  him  or  the 
insurer  of  the  cotton,  who  is  subrogated  to 
his  rights,  from  holding  the  railroad  oom* 
pany  uable  for  the  loss. 


(February  25,  1908.) 


Oaae  Note.  —  imputhig  negligence  of 
bailee  to  boUor  in  wAion  by  the  lat- 
ter against  third  permon  for  deetntc 
Hon  of  propertg. 

Since  the  carriage  of  coods  is  generally 
classed  as  a  contract  of  oailment  different 
from  the  ordinary  contract  of  bailment,  and 
having  peculiarities  and  governed  by  prin- 
ciples characteristic  of  the  relation  be- 
tween carrier  and  consignor  or  consignee, 
cases  which  involve  the  recovery  of  dam- 
ages for  injury  to  goods  while  in  the  hands 
of  a  common  carrier  have  been  expressly  ex- 
cluded from  this  note. 

The  only  case  found  supporting  the  con- 
clusion reached  in  Sea  In8.  Co.  t.  Viokb- 
EUBO,  B.  &  p.  R.  Co.  that,  in  an  action  by 
the  l>ailor,  who  is  the  owner,  against  a 
negligent  third  party  for  injury  to  the 
property  bailed,  the  negligence  of  the  bailee 
or  bis  servants  or  agents  is  not  imputable 
to  such  bailor,  and  will  not  prevent  a  re- 
covery, is  New  York,  L.  E.  A  W.  R.  Co.  v. 
New  Jersey  Electric  R.  Co.  60  N.  J.  L. 
338,  43  L.R.A.  849,  38  Atl.  828,  where  it 
was  held  that  the  negligence  of  the  servants 
of  a  bailee  of  a  locomotive  and  cars  was  not 
imputable  to  the  bailor,  so  as  to  prevent  a 
recovery  from  an  electric  railway  company 
whose  servants,  by  the  negligent  running  of 
one  of  its  cars,  contributed  to  the  injury 
of  the  locomotive  and  cars.  The  cour^  in 
this  case,  said :  "The  bailee  was  bound  to  use 
reasonable  care  rnd  diligence  in  the  preser- 
vation of  the  property  from  injury.  The 
defenflant.  in  the  operation  of  the  electric 
car,  was  bound  to  exercise  r«wonable  care 
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EBBOR  to  the  Cironit  Court  of  the  United 
StKtei  for  the  Western  Diitrict  of  Lou- 
isiana to  review  a  Judgment  in  (aTor  of  de- 
fendant in  an  action  brou^t  to  recover  dam- 
ages for  Ihe  alleged  negligent  deetruotion  of 
certain  cotton.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Argued  before  Pardee,  MoCormiofc,  and 
Shelliy,  Circuit  Judges. 

Ifours.  A.  A.  ArmlBtead  and  J.  D. 
WtlkinBon  for  plaintiffs  in  error. 

Messrs.  Horry  H,  Hall,  E.  H.  Ran- 
dolph, Frank  P.  Stnbba,  and  Frank  P. 
StabbB,  Jr.,  tot  defotdant  in  error. 

Shelby,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  plaintiffs,  four  ineurance  companies, 
sue  the  defendant  railroad  company  for 
$S9,871.92,  alleging  that  they  had  insured 
certain  cotton  at  Arcadia,  Louisiana,  and 
that  the  insured  property  had  been  de- 
stroyed by  fire  resulting  from  sparks  thrown 
oat  by  defendant's  locomotive;  that  this 

in  avoiding  injury  to  the  property  of  which 
the  plaintiff  was  the  owner.  It  would  seem 
that  the  intervention  of  the  negligence  of 
the  bailee  could  not  shield  the  defendant 
from  the  injury  caused  by  its  own  negli- 
gence. Both  might  have  been  selected  as 
joint  tort  feasors,  or  the  action  couid  be 
maintained  against  either.  The  conclusion 
reached  is  that  the  plaintiff  had  the  right 
to  sue  either  or  botn  these  companies  for 
the  injuries  arising  from  their  negligence 
to  the  locomotive  and  cars  of  the  plaintiff, 
and  it  is  not  a  defense  to  the  action  that 
the  accident  was  contributed  to  hy,  the  neg- 
ligence of  the  other.  Each  is  liable  upon 
ita  own  negligence,  and  the  negligence  of 
the  bailee  is  not  imputable  to  the  plaintiff 
as  a  shield  to  the  defendant  against  re- 
covery." 

On  the  other  hand,  the  majority  of  cases 
have  held  that,  if  the  bailee  or  his  servant, 
through  negligence,  contributes  to  the  in- 
jury of  goods  in  his  hands,  such  negligence 
is  impu^ble  to  the  bailor,  so  as  to  prevent 
a  recovery  by  him  from  a  third  person 
whose  negligence,  combined  with  that  of 
the  bailee,  caused,  the  injury. 

Thus,  in  Texas  A  P.  R.  Co.  v.  Tankersley, 
63  Tex.  57,  where  cotton  which  had  been 
stored  with  the  bailee  was  destroyed  by 
flre  caused  by  the  joint  negligence  of  the 
bailee  and  the  railroad  company,  it  waa 
held  that  the  negligence  of  the  bailee  was 
imputable  to  the  owner,  so  as  to  prevent  a 
recovery  against  the  railroad  for  damaffcs. 

So,  in  Illinois  C.  R.  Co.  v.  Sims,  77  Miss. 
326.  40  L.R.A.  322,  27  So.  527,  it  was  held 
that  the  negligence  of  a  gratuitous  bailee 
of  a  mule,  while  using  the  animal  for  the 
very  purpose  for  which  it  was  loaned,  is 
imputable  to  the  owner,  so  as  to  prevent 
recovery  against  a  railroad  company  whose 
negligence,  combined  with  that  of  the  bailee, 
caused  the  mule's  injury.  The  court,  in' 
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occurred  through  the  n^ligenee  of  the  de- 
fendant; that  the  plaintiffs  had  paid  the 
owners  of  the  cotton  $55,601.92,  and,  by  the 
terms  of  the  several  policies,  were  subro- 
gated to  the  rights  of  such  owners  and  en- 
titled to  sue  the  defendant  for  reimburse- 
ment. Each  of  the  policies  contained  a- 
provision  that,  if  the  insurance  company 
should  claim  that  a  flre  was  caused  by  the 
act  or  negligence  of  any  person  or  corpora- 
tion, the  insurance  company  shall,  on  pay- 
ment of  the  loss,  be  subrc^tcd  to  the  extent 
of  such  payment  to  the  right  to  recover,  by 
the  assured,  for  the  loss  resulting  there- 
from; and  such  right  shall  be  assigned  to 
the  insurance  company  on  receiving  such 
payment.  The  plaintiffs  became  subrogated 
by  such  payment  to  the  rights  of  the  own- 
ers of  the  cotton,  and,  in  fact,  the  right  of 
action  was  assigned  in  writing  by  the  as- 
sured to  the  plaintiffs,  the  insurance  com- 
panies, pursuant  to  this  provision.  The 
defendant  railroad  company  answered  the 
petiti<ai,  denying  the  charge  of  negligenee, 

this  case,  said:  "Acting  within  the  scope 
of  his  employment,  the  negligence  of  the 
agent  is  imputed  to  his  principal,  that  of 
the  servant  to  his  master,  and  that  of  a 
bailee  for  hire  to  the  bailor.  Why  the  oon- 
tributory  negligence  of  a  gratuitous  bailee, 
while  using  the  property  for  the  very  pur- 
pose for  which  it  waa  loaned,  should  not  be- 
imputed  to  the  bailor  who  intmated  it  to 
the  bailee  to  be  thus  used,  we  are  unable  to 
see.  There  is  the  same  privity  of  contract, 
in  all  essential  features,  as  in  bailment 
for  hire,  and  as  in  engagements  between 
principal  and  agent  and  between  master 
and  servant.  This  view  is  re-enforced  by 
the  consideration  of  another  question,  vis.: 
Could  a  gratuitous  bailee,  who  waa  guilty, 
of  contributory  negligence,  recover  in  hia- 
own  name  against  a  stranger  for  an  injury 
to  property  loaned  T  Certainly  not,  for  the- 
defense  to  his  complaint  would  be  upon  the 
service.  But  the  bailor  and  the  bailee  must 
recover,  if  at  alt,  on  the  same  facta,  and' 
under  the  same  circumstances.  .  .  . 
Whatever  entitles  to  a  recovery  entitles 
either  bailor  or  bailee  to  such  recovery.  B' 
converto,  whatever  forbids  a  recoveiy  to- 
the  bailee  will  also  defeat  th«  bailor's  ac- 
tion." 

To  the  same  effect  is  Welty  v.  Indianapo- 
lis dt  V.  R.  Co.  105  Ind.  S6,  4  N.  E.  410,. 
where  the  borrower  of  a  horse,  while  drunk, 
rode  on  a  railroad  track,  which,  contrary  to 
a  statutory  requirement,  was  unfenced. 

This  was  also  recognized  in  Forks  Twp.  v. 
King,  84  Pa.  230,  where  the  negligence  of  a 
borrower  of  a  hone  without  hire  contributed- 
to  an  accident  on  a  defective  highway, 
wheret^  tiie  horse  was  killed. 

For  eases  on  imputed  negligence  of  driver 
to  passenger,  see  subject  note  to  Schultz  v.. 
Old  Colony  Street  R.  Co.  8  L.R~A.(N.S) 
697. 
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and  furUier  pleaded  the  contributory  negli- 
gence of  the  compreiis  company,  alleging 
that  it  permitted  large  quantities  of  loose 
cotton  to  be  exposed  on  the  platform  where 
the  fire  occurred,  and  that  it  was  guilty  of 
the  careless  and  reckless  handling  of  the 
cotton. 

The  assured,  to  whom  the  policies  issued 
on  the  ootton  were  payable,  had  placed  the 
cotton  in  the  possession  of  the  compress 
company  to  be  compressed.  It  is  conceded 
in  the  printed  ailments  of  both  parties 
that  the  compress  company  held  the  cotton 
as  bailee  for  the  owners,  the  assured.  Evi- 
dence was  offered  tending  to  show  that  the 
compress  company  was  negligent  in  leaving 
quantities  of  loose  or  uncovered  cotton  on 
the  platform,  and  in  failing  to  put  out  the 
fire  when  it  was  discovered;  and,  on  the 
other  hand,  there  was  evidence  tending  to 
show  that  the  compress  company  exercised 
due  care  and  was  not  negligent. 

One  of  the  questions  that  arose  on  the 
trial  was  whether  or  not  the  alleged  negli- 
gence  of  the  bailee,  the  compress  compaay, 
could  be  imputed  to  the  bailors,  the  as- 
sured, so  as  to  defeat  the  right  of  the 
plaintiffs  to  recover.  On  this  subject  f^e 
learned  trial  judge  charged  the  jury  as  fol- 
lows: "As  between  the  parties  to  this  suit, 
the  Mmtributory  n^ligeiue  of  a  bailee  of 
cotton,  whereby  It  was  consumed  1^  firs 
proceeding  »  railway  engine,  ia  im- 

puted to  the  owners  of  the  cotton.  If  you 
And  that  the  plaintiff  companies,  through 
the  fault  of  the  compress  company,  for  which 
it  is  chargeable,  were  guilty  of  contributory 
negligence  ia  not  with  reasonable  care  look- 
ing after  and  protecting  the  cotton  from 
such  dangers  as  were  known  by  or  to  the 
compress  company's  servants  to  be  inher- 
ent in  the  physical  conditions  of  the  time 
and  place,  and  you  believe  such  contribu- 
tory negligence  was  the  prtvcimate  cause  of 
the  fire  loss,  you  should  find  for  the  de- 
fendant." 

An  exception  to  this  charge  was  duly  re- 
served, and  it  is  assigned  as  error. 

The  contention  of  the  learned  counsel  for 
the  defendant  in  error  is  that  the  compress 
company  was  the  agent  or  bailee  of  the 
owners  of  the  cotton,  having  full  control  of 
it,  and  "that  the  negligence  of  the  com- 
press company,  as  the  agent  or  bailee,  was 
necessarily  to  be  imputed  to  the  principals, 
the  owners  of  tiie  cotton."  The  oontontion 
is  that  the  serv&nta  of  the  compress  com- 
paiiy>  who  leceiTed  and  handled  the  cotton, 
were  tlie  aervants  of  the  owners  of  the  oot- 
tcm,  or,  »t  least,  that  sueh  relation  exists 
between  •  bailee  and  bailor  as  to  make  tiie 
negligence  of  the  former  imputable  to  the 
I7LJUA.(N.S.) 


latter  when  the  latter  sues  »  third  party 
to  recover  damages  for  the  destruction  of 
the  subject  of  bailment  by  the  n^ligence  of 
such  third  party.  This  view  was  sustained 
by  the  circuit  court,  as  shown  by  the  charge 
quoted  and  several  other  parts  of  the 
judge's  charge. 

The  record  shows  that  the  owners  of  the 
cotton  delivered  it  to  the  compress  com- 
pany to  have  it  compressed.   The  receipto 
given  by  the  compress  company  to  the  own- 
ers when  it  was  delivered  are  omitted  from 
the  printed  record  by  agreement;  hut  the 
record  sufficiently  shows  that  the  compress 
company  was  to  be,  or  was  entitled  to  be, 
compensated  for  the  work  of  compressing 
the  cotton.    The  transaction  clearly  con- 
stituted a  bailment,  in  which  the  bailee, 
the  compress  company,  was  to  do  work  for 
the  bailors,  the  owners  of  the  cotton.  In 
such  case  the  obligations  and  duties  of  the 
bailor  and  bailee  are  mutual,  but  several: 
the  obligations  of  the  one  being  entirely 
different  from  those  of  the  other.   The  ob- 
ligations of  the  bailor  are  to  pay  the  price 
or  the  compensation  for  the  work  to  be 
done;  to  pay  for  new  materials,  if  any  are 
necessarily   furnished;    to   do  everything 
which  he  has  agreed  to  do  on  his  part  to 
enable  the  bailee  to  exclude  his  engagement; 
and,  finally,  to  accept  the  thing  when  the 
work  is  finished.    The  obligations  on  the 
part  of  the  bailee  are  to  do  the  work;  to 
do  it  in  the  time  agreed  on;  to  do  it  well; 
and  to  exercise  a  proper  degree  of  care  and 
'diligence  about  the  work  and  for  the  safe- 
ty of  the  property.    Story,  Bailments,  8th 
ed.  §§  42S,  428.   The  bailee  would  unques- 
tionably be  liable  to  the  bailor  for  injury  to, 
or  the  destruction  of,  the  property  caused 
by  the  bailee's  negligence.    This  is  true, 
both  under  the  common  law  and  under  the 
civil  law.   Id.  9  414.   Nor  can  there  be  any 
doubt  that,  in  a  case  where  the  property 
held  by  the  bailee  was  destroyed  by  the 
concurrent  negligence  and  wrong  of  tlie 
bailee  and  a  third  person,  the  bailor  could 
sue  either  or  both  of  the  wrongdoers;  for 
it  is  settled,  seemingly  without  dispute,  that, 
if  the  concurrent  or  successive  negligence 
of  two  persons  results  in  an  injury  to  a 
third  person,  he  may  recover  damages  of 
either  or  both,  and  neither  can  inturpose  the 
defense  that  the  prior  or  concurrent  negli- 
gence of  the  other  contributed  to  the  in- 
jury.   1  Thomp.  Neg.  §  75,  and  cases  cited. 
The  case  at  tttr  can  be  token  out  of  the 
control  of  this  principle  only  by  sustaining 
the  oontention  that  the  bailors,  the  owners 
of  the  ootton,  stand  in  the  relation  of  prin- 
cipal or  master  to  the  bailee,  the  oompress 
company.  That  swh  rdatiim  does  not  exist 
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ia  indicated  by  the  that  the  duties  ud 
obligations  of  the  bailor  and  bailee  are 
totally  different,  and  that  the  former  has 
no  control  over  the  servants  of  the  latter. 
In  this  case  the  bailee,  being  a  corporation, 
can  act  only  by  and  through  its  servants 
and  agents.  Clearly  the  bailor  has  no  con- 
trol over  such  servants  and  agents,  and  can 
neither  select,  employ,  nor  discharge  them. 
The  right  of  selection  and  control  of  the 
servant  is  the  foundation  of  the  general 
rule  that  makes  the  master  liable  for  the 
acts  of  the  servant  while  acting  within  the 
scope  of  his  employment. 

A  plaintiff  cannot  recover  damages  for  an 
injury  to  which  he  has  directly  contributed 
by  his  ovn  negligence.  If  the  plaintiff's 
ovn  fault,  whether  of  commission  or  omis- 
sion, has  materially  oontributed  to  Uie  in- 
jury, the  plaintiff  is  without  remedy  against 
one  also  in  the  wrong.  The  eonverse  of  this 
doctrine  ought  to  follow  as  a  necessary  cor- 
ollary,— that,  when  one  has  been  injured 
by  the  wrongful  act  of  another,  to  which  he 
has  in  no  way  contributed,  he  should  be 
entitled  to  compensation  from  the  wrong- 
doer, unless  the  n^ligence  of  someone  to- 
wards whom  he  stands  in  the  relation  of 
principal  or  master  has  materially  con- 
tributed to  the  injury.  The  bailor,  we  hold, 
is  not  the  principal  or  master  of  the  bailee. 
In  New  YoriE.  L.  S.  ft  W.  B.  Co.  v.  New 
Jersey  Electric  R.  Co.  60  N.  J.  L.  938,  43 
L.R.A.  849,  38  Atl.  828,  and  61  N.  J.  L.  287, 
43  L.ILA.  854,  41  Atl.  1116,  it  was  held  that, 
in  an  action  by  the  bailor,  who  is  the  owner, 
against  a  negligent  third  party,  for  in- 
jury to  the  property  bailed,  the  negligence 
of  the  bailee  or  his  servants  or  agents  is 
not  imputable  to  such  bailor,  and  will  not 
prevent  a  reooveiy.  This  view  seems  to  be 
sustained  by  reason  and  authority.  1 
Thomp.  N^.  II  499,  612;  Tan  Zile,  Bail- 
ments ft  Carriers,  §  130;  Little  t.  ^udcett, 
116  U.  S.  366,  29  L.  ed.  652,  6  Sup.  Ct.  Rep. 
391;  The  Bemina,  L.  R.  12  Prob.  Div.  68, 
B.  c.  L.  R.  13  App.  Cas.  1. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

A  petition  for  rehearing  elicited  the  fol- 
lowing Per  Curiam  response,  handed  down 
April  3,  1908: 

A  re-examination  of  the  questions  decided 
in  this  case,  in  the  light  of  the  exhaustive 
briefs  filed  by  the  defendant  in  error,  satis- 
fies us  that  our  decision  is  correct. 

The  petition  for  rehearing  is  denied. 
17  L.RJV.(N.S.) 


MAssAOHvsErrrs  svpremb  roni- 

CIAL  COURT. 

CATHERINE  McGOWAN 
v. 

PATRICK  MONAHAN. 
(100  Mass.  206,  86  N.  E.  105.) 

Brldenoe  ImpUcatloiis. 

1.  That  the  owner  of  a  tenement  building 
placed,  or  caused  to  be  plaosd,  a  mat  at  the 
outer  door,  may  be  found  team  the  feet* 
that  it  ms  In  sueh  jAmm  and  ma  owned 
by  him. 

landlord — oomznon  pasaagewajr  -*  fail- 
ure to  light. 

2.  The  lessee  of  a  room  in  a  tenement 

building  cannot  complain  that  the  common 
passa^ways  are  not  lighted  in  the  night- 
time in  the  absence  of  any  agreement  on  the 
part  of  the  landlord  to  li^t  them. 
Same  — •  placing  mats. 

3.  The  placing  of  an  ordinary  mat  on  s 
narrow  landing  before  the  outer  door  of  s 
tenement  house,  in  a  common  passageway 
which  is  not  to  be  lighted  during  the  night, 
without  warning  to  the  tenants,  is  not  neg- 
ligence which  will  render  the  landlord  li- 
able to  a  tenant  falling  over  it. 

(June  16.  1908.) 

EXCEPTIONS  by  plaintiff  to  a  ruling  of 
the  Superior  Court  for  Suffolk  County 
directing  a  verdict  in  defendant's  favor  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.  Overruled. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Noble,  Davli,  A  Stone,  for 
plaintiff : 

The  fact  that  the  defendant  was  the  land- 
lord, if  it  affects  the  rights  of  parties  at 
all,  serves  to  enlarge  his  duly  rather  than 
diminish  it. 

Looney  v.  McLean,  120  Mass.  3S,  37  Am. 
Rep.  295.  • 

The  defendant,  when  he  placed  a  movable 
obstruction  within  the  hallway,  took  the 
chances  of  its  being  disturbed  by  others. 

Lane  v.  Atlantic  Works,  111  Mass.  136. 

The  case  should  have  bera  submitted  to 
the  jury. 

Toland  v.  Paine  Furniture  Co.  170  Mass. 

501,  61  K.  E.  52. 

Messrs.  John  H.  Casey,  Nathaniel  M. 
Jones,  and  E:rnest  Foss,  for  defendant: 

A  landlord  must  use  due  care  to  keep 
the  common  approadiea  and  passageway 
in  the  same  etmdition  in  which  they  were 

Note.  —  As  to  liability  of  landlord  for 
injuries  sustained  In  a  passageway  used  in 
common  by  the  different  tenants,  see  esse 
note  to  SijKgins  T.  MetUU,  S  LJt.A.(N.S.) 
316. 
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at  the  time  of  letting;  but  lie  ia  not  bound 
to  ehange  tbe  mode  of  eonstruetiaii. 

Hall,  Land,  ft  T.  p.  193;  Woods  v.  Naum- 
keag  Steam  Cotton  Co.  184  Maes.  357.  45 
Am.  Rep.  344;  Quinn  v.  Perham,  161  Mass. 
162,  23  N.  E.  736;  Freeman  r.  Hunnewell, 
163  Mass.  210,  39  N.  E.  1012;  Lynch  v. 
Swan,  167  Mass.  610,  46  N.  E.  51;  Andrews 
T.  Williamson,  193  Mass.  92,  118  Am.  St. 
Rep.  452,  78  K.  E.  737. 

So  far  as  the  dimness  of  the  light,  or 
tlie  absence  of  artificial  light,  in  the  hall- 
way, contributed  to  the  accident,  the  de- 
fendant is  not  liable. 

Jones,  Lazd.  ft  T.  {  619;  Gleason  v. 
Boehm,  58  N.  J.  L.  475,  32  L.R.A.  646,  34 
Atl.  886;  Dean  T.  Murphy,  169  Mass.  413, 
48  N.  E.  283;  Jordan  SuIHtui,  181  Mass. 
348,  63  N.  E.  909. 

The  plaintiff  has  failed  to  sustain  her 
burden  of  proving  either  that  the  defendant 
placed  the  mat  there,  nr  that  he  had  actual 
knowledge  of  its  poaitioQ,  or  that  he  was 
negligent  In  failing  to  discover  its  existence 
or  its  displacment,  and  removing  or  re- 
placing it. 

Watkins  v.  Goodall,  138  Mass.  633 ; 
Handyside  v.  Powers,  145  Mass.  123,  13  N. 
E.  462 ;  18  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p. 
222;  Lindsey  v.  Leighton,  160  Mass.  285, 
16  Am.  St.  Rep.  199,  22  N.  E.  901 ;  Lynch 
T.  Swan,  167  Mass.  510,  46  N.  E.  51;  Toland 
V.  Paine  Furniture  Co.  175  Mass.  476,  66 
N.  E.  608;  Henkel  v.  Murr,  31  Hun,  28; 
Palmer  v.  Dearing,  93  N.  Y.  7;  Peil  v.  Rein- 
hart,  127  N.  Y.  381,  12  L.R.A.  843,  27  N. 
E.  1077;  Dollard  v.  Roberta,  130  N.  Y.  269, 
14  L.R.A.  238,  29  N.  E.  104;  Idel  v.  Mitchell, 
158  N.  Y.  134,  52  N.  E.  740;  Boss  v.  Jar- 
mulowaky,  81  App.  Div,  577,  81  N.  Y.  Supp. 
400;  Feinstein  v.  Jacobs,  15  Misc.  474,  37  N. 
V.  Supp.  345;  Never  v.  Miller,  19  Jones  ft 
S.  519;  Gillvon  V.  Reilly,  50  N.  J.  L.  26,  11 
Atl.  481. 


Iioring,  J.,  delivered  the  opinion  of  the 

court : 

The  most  that  the  jury  were  warranted  in 
finding  was  that  the  plaintiff  tripped  and 
fell  over  an  ordinary  mat  in  front  of  the 
defendant's  outer  door  as  she  was  going 
down  stairs  in  the  dark  hours  of  the  morn- 
ing, through  the  unlighted  common  passage- 
way of  the  tenement  house  in  question. 

The  plaintiff  was  the  IcsBee  of  the  tene- 
ment next  above  that  occupied  by  the  de- 
fendant. The  defendant  was  the  owner  of 
the  building  and  the  plaintiff's  landlord,  as 
well  as  the  occupant  of  the  tenement  next 
below  that  of  the  plaintiff. 

It  should  be  added  that  it  could  have  been 
fonnd  that  the  mat  had  been  put  in  front  of 
the  defendant's  door  the  night  before,  with- 
out warning  having  been  given  of  its  prea- 
17L.R.A.(N.S.)  59 


ence,  and  i^t  the  space  between  the  outer 
side  of  the  mat  and  the  balusters  on  tha 
edge  of  the  landing  was  not  a  wide  one. 
How  narrow  it  was,  did  not  appear. 
Neither  did  it  appear  how  the  plaintiff  hap- 
pened to  trip.  All  that  appeared  in  addi- 
tion was  that  the  plaintiff  was  allowed  to 
testify,  without  objection,  that  her  daugh- 
ter examined  the  mat  immediately  after  the 
accident  and  said  that  it  "was  turned  out 
of  place." 

We  do  not  think  that  the  ruling  can  be 
justified  on  the  ground  that  there  was  no 
evidence  that  the  defendant  placed  the  mat, 
or  caused  it  to  he  placed,  in  front  of  his 
outer  door.  The  mat  was  spoken  of  by  the 
plaintiff  as  the  defendant's  mat  without 
objection  on  his  part.  The  fact  that  it  waa 
his  mat,  coupled  with  the  fact  that  it  was 
in  front  of  his  outer  door,  warranted  the 
finding  that  he  put  it  there  or  caused  it  to 
he  put  there. 

There  was  no  evidence  of  an  agreement  on 
the  part  of  the  defendant  to  light  the  com- 
mon passageways.  In  the  absence  of  such 
an  agreement  the  defendant's  duty  to  the 
plaintiff  consisted  In  keeping  the  common 
passageway  in  the  condition  it  was  in,  or 
apparently  in,  at  the  date  of  the  lease  of 
the  plaintiffs  tenement  to  her.  See,  in  this 
connection,  Miles  v.  Janvrin,  196  Mass.  431, 
13  L.R^.(N.S.)  378,  82  N.  E.  708;  An- 
drews V.  Williamson,  193  Mmss.  92,  118  Am. 
St.  Rep.  462,  78  N.  E.  737 ;  Miller  v.  Han- 
cock [1893]  2  Q.  B.  177.  The  plaintiff  can- 
not complain  that  the  passageway  was  dark 
at  the  time  of  the  accident.  Jordan  v.  Sul- 
livan, 181  Mass.  348,  63  N.  E.  009;  Dean  t. 
Murphy,  169  Mass.  413,  48  N.  E.  283. 

The  case  at  bar  therefore  resolves  itself 
into  the  question  whether  it  is  an  act  of 
negligence  to  put  an  ordinary  mat  before 
the  outer  door  of  a  tenement,  on  a  nnrrow 
landing  which  is  part  of  a  common  passage- 
way, where,  by  the  terms  of  the  contract 
under  which  the  plaintiff  used  that  common 
passageway,  it  was  not  to  be  lighted 
throughout  the  night.  Placing  a  mat  in  » 
common  passageway,  before  the  outer  door 
of  a  tenement  leading  out  of  it,  is,  as  mat- 
ter of  common  experience,  usual  and  ordi- 
nary, and  is  a  thing  which  all  using  the 
passageway  must  be  taken  to  expect,  and  no 
warning  is  necessary  when  it  is  first  done. 
In  principle  the  question  is  not  unlike  that 
decided  in  Jennings  v.  Tompkins,  180  Ma«s. 
302,  62  N.  E.  265.  The  case  of  Toland  v. 
Paine  Furniture  Co.  179  Mass.  501,  61  N.  E. 
52,  is  much  relied  on  by  the  plaintiff;  but 
there  the  plaintiff  was  invited  on  the  de- 
fendant's premises  on  business.  In  such  a 
case  the  defendant  was  bound  to  make  them 
safe  by  lighting  them  properly,  and  there 
was  evidence  that  they  were  not  properly 
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lighted.  Further,  there  was  eridenee  in  that 
case  that  the  rubber  mat  over  which  the 
plaintiff  tripped  was  curled  up  on  the  edge 
where  she  tripped,  and  nailed  down  on' each 
aide,  making  the  place  an  luisafe  one. 
Exceptiona  overruled. 


NKBRA8KA  SUPREME  COURT. 

STATE  OF  NEBRASKA  EX  REL.  ELLA 
MAY  KELSON 

T. 

LINCOLN  JIEDICAL  COLLEGE  et  al., 
Appta. 

(—  Neb.  — >  lie  N.  W.  294.) 

irandamna  ~  stodent  —  duty  to  gradu- 
ate. 

1.  A  corporation  organized  under  i  16, 
chap.  16  (S  1S49),  Comp.  Stat  1807,  is  a 
private  eleemoiynary  institution;  and  the 
duty  cast  by  law  upon  ita  directors  to 

Saduate  students  who  have  complied  with 
e  regulations  of  said  institution  and  tak- 
en ita  required  course  of  study  is  a  statu- 
tory duty  to  such  an  extent  as  to  give  the 
courts  jurisdiction,  in  a  proper  case,  to  com- 
pel, by  mandamua,  tlie  exeroias  of  that 
function. 

Medical  collie  — •  eradnatlon  —  rules. 

2.  Under  the  by-laws  of  the  respondent 
corporation,  the  dean  of  the  faculty  of  the 
college  has  the  right,  and  it  is  bia  duty,  to 
paaa  upon  the  atanding  of  students  applying 
for  graduation ;  and  his  report  to  the  board 
that  a  student  has  ixnnplied  with  the  regu- 
lations of  the  college,  and  that  said  scholar 
has  passed  in  all  studies  a  grade  entitling 
her  to  graduation,  is  equivalent  to  a 
recommendation  of  the  faculty  to  the  board 
of  directors. 

Same  —  refusal  to  graduate  —  manda- 
muB. 

3.  When  the  dean  has  reported  to  the 
directors  that  a  student  has  ful611ed  all  de- 
mands of  the  institVition  and  has  passed  all 
ncaminations  so  as  to  entitle  her  to  a 
diploma,  and  the  board  of  directors  arbi- 
trarily and  capriciously  refuses  to  gradu- 
ate the  student  and  issue  her  diploma,  it 
is  the  duty  of  the  district  court,  upon  proof 
of  said  facts,  to  issue  a  writ  of  mandamus 
to  compel  the  college  corporation  and  its 
directors  to  discharge  their  said  duty. 
Same  —  evidence. 

4.  Evidence  in  this  case  examined,  and 
found  to  be  aufflcient  to  sustain  the  action 
of  the  district  court. 

(April  23,  1908.) 

Headnotea  by  Root,  C. 


Note.  ~  Aa  to  the  right  to  mandamua  to 

compel  the  issuance  of  a  diploma,  see  case 
note  to  State  ex  rel.  Burg  v.  Milwaukee 
Medical  College,  3  L.ILA.(N.S.)  1115. 
17  L.R.A.(K.&) 


APPEAL  by  respondents  from  a  judgment 
of  the  District  Court  for  Lan cuter 
County  in  relator's  favor  in  a  maudamns 
proceeding  brought  to  compel  the  iasoanct 
of  a  diploma.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Strode  A  Strode  and  TlMiela 
&  Anderson  for  appellanta. 
Messrs.  Charles  O.  Whedon  and  Jamea 

A.  Brown,  for  appellee: 

If  discretionary  power  ia  exercised  aibi- 
trarily  and  with  manifest  injustice,  or  such 
discretion  is  abused,  mandamua  will  afford 
a  remedy. 

Illinois  State  Dental  Examiners  v.  Peo- 
ple, 123  111.  227,  13  N.  E.  201 ;  People  ex 
rel.  Ceril  v.  Bellevue  Hospital  Medical  Cal> 
lege,  GO  Hun,  107.  14  N.  Y.  Supp.  400,  af 
firmed  in  128  N.  Y.  621,  28  N.  E.  253; 
Keller  V.  Hewitt,  109  Cal.  146,  41  Pac.  871; 
Baltimore  University  v.  Colton,  08  Md.  623, 
64  LJtjl.  108,  57  Atl.  14;  .lackson  v.  State, 
67  Neb.  183,  42  L.R.A.  792,  77  N.  W.  662; 
State  ex  rel.  Sheibley  v.  School  Dist.  No.  1, 
31  Neb.  662,  48  N.  W.  393. 

No  adequate  legal  remedy  existed,  and,  in 
view  of  the  further  fact  that  the  writ  lies 
to  compel  aoUon  and  enforce  the  perfom- 
ance  of  pre-existing  duties,  mandamus  was 
the  proper  and  only  adequate  remedy. 

State  ex  rel.  Farmer  v.  Grand  Island  k 
W.  C.  R.  Co.  27  Neb.  694,  43  N.  W.  419; 
State  ex  rel.  Lancaster  County  t.  Chicago, 

B.  ft  Q.  R.  Co.  29  Neb.  412,  46  N.  W.  469. 

Root,  C,  filed  the  following  opinion: 
Lincoln  Medical  College  is  a  oorporatioii 
organised  under  S8  16  et  seq.,  chap.  16, 
Comp.  Stat.  1907.  Ita  purpose  is -to  prepare 
students  for  the  practice  of  medicine  and  sur- 
gery, and  it  is  affiliated  with  Cotner  Uni- 
versity. Its  course  of  study  ia  four  years, 
and  it  maintains  a  faculty  of  nineteen  mem- 
bera.  The  articles  of  incorporation  provide 
for  nine  directors,  and  that  the  officers  shall 
be  a  president,'  secretary,  and  treasurer  to 
be  chosen  by  the  directors.  The  articles  also 
state;  "The  board  of  directors  shall  estab- 
lish such  by-laws  as  they  deem  neces!<ary  fbr 
the  governing  of  the  business  of  the  eor 
poration,  and  shall  have  the  power  to  pre- 
scribe the  powers  and  duties  of  any  officer 
of  the  corporation."  The  by-laws  provide 
that  a  stockholder  must  be  a  duly  elected 
member  of  the  faenlty,  and  in  active  woiic 
in  the  regular  course  of  instruction;  and 
that,  upon  severing  his  relation  wlUi  the 
faculty,  the  stockholder  shall  return  his 
stock  to  the  corporation  upon  certain  temi. 
The  by-lawa  further  provide  for  an  execu- 
tive board,  eonaisting  of  the  president,  eecre- 
tary,  and  treaaurer,  and  that  thia  board 
shall  exercise  all  power  of  the  board  of 
directors,  subject  to  a  eonfirmation  of  its 
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acts  at  next  regular  monthly  meeting  there- 
of. It  18  further  provided,  in  §  3,  art.  8,  of 
the  bj-laws:  "The  dean  shall  have  general 
BUpervisioD  over  the  members  of  the  faculty, 
the  methods  of  teaching,  and  the  discipline 
of  the  school.  He  shall  have  the  power  to 
call  the  faculty  together  and,  at  all  such 
meetings,  he  shall  be  the  presiding  officer. 
He  shall  pass  on  the  standing  of  all  stu- 
dents at  the  time  of  graduation,  and  also 
upon  all  applicants  for  advanced  standing." 
Prior  to  June  7,  1900,  the  hoard  of  directors 
of  the  college  consisted  of  but  five  members, 
and,  during  the  period  covered  by  the  in- 
quiry herein,  the  respondents  Metheny, 
Ramey,  and  Wilmeth  constituted  the  execu- 
tive board.  Dr.  Keys,  of  Omalia,  was  dean 
of  the  school. 

The  relator  is  a  married  woman,  and,  in 
1902,  matriculated  as  a  student  at  said  col- 
lege, and  from  thence  continued  in  the  vari- 
ous classes  till  commencement  in  1906,  when 
she  insists  she  bad  completed  the  course  pre- 
scribed for  students  in  said  college,  and  was 
entitled  to  be  graduated  and  receive  her  di- 
ploma. The  executive  board  determined,  on 
Jane  3,  1906,  she  had  not  passed  with  the 
required  grades  in  some  studies,  notably 
those  presided  over  by  respondents  Wilmeth, 
Ramey,  and  Metheny,  and  that  she,  with 
three  other  students,  including  her  hsuband, 
who  also  studied  during  the  period  she  was 
a  student  at  said  school,  should  be 
"plucked."  The  five  directors  met  June  5th, 
whereupon,  in  a  discussion  over  the  unfor- 
tunate students,  Drs.  Carriker  and  Keys, 
the  latter  being  dean,  suggested  those  stu- 
dents were  qualified  and  should  graduate. 
There  is  some  difference  as  to  just  wliat  was 
done  at  that  meeting.  Dr.  Ramey  and  Dr. 
Metheny  testified  they  offered  to  produce 
the  examination  papers  of  the  students  and 
argue  the  matter  with  the  board,  whereas 
Dr.  Wilmeth  insisted  no  one  other  than  him- 
self was  competent  to  mark  the  answers  to 
his  questions.  Upon  taking  a  vote,  four 
present  voted  to  ratify  the  act  of  the  exec- 
utive board,  and  one,  Dr.  Carriker,  voted 
against  the  proposition.  The  dean  says  be 
voted  aye  so  be  would  be  in  position  to  move 
a  reconsideration.  Later  relator  requested 
her  papers  be  returned  to  her,  so  she  might 
know  her  grading,  but  this  was  refused. 
The  faculty  was  not  called  together,  nor  did 
the  dean  pass  on  the  standing  of  the  plucked 
students,  except  as  he  insisted  in  a  general 
way  they  were  worthy  and  should  be  gradu- 
ated. The  directors  had  made  a  rule  that 
in  final  examinations  students  must  answer 
an  average  of  80  per  cent  of  all  questions 
propounded  to  them  in  the  aggregate  of  the 
examinations,  and  not  fall  below  70  per  cent 
in  any  one  subject.  This  action  was  brought 
in  mandamus  to  the  dUtriut  court  agafnat 
17  L.R.A.(N.S.) 


the  corporation  and  Ramey,  Metheny,  and 
Wilmeth,  praying  the  individual  respond- 
ents be  compelled  to  deliver  to  the  relator 
her  examination  papers  in  order  that  it 
might  be  ascertained  whether  she  had  prop- 
erly passed  her  examinations;  and  that,  if 
the  court  should  find  it  necessary  to  sub- 
mit said  papers  to  experts  for  examination, 
and  if,  on  such  examination  and  report,  it 
should  be  found  she  bad  passed  her  exam- 
inations, and  was  entitled  to  be  graduated, 
respondent    corporation,    by    its  proper 
officers,  be  required  to  issue  to  relator  a  di- 
ploma according  to  the  practice  in  cases 
where  students  are  graduated  from  said  re- 
spondent.   It  was  claimed  by  relator  that 
she  bad  taken  the  necessary  work  and  had 
answered  correctly  80  per  cent  of  the  ques- 
tions propounded  to  her  on  final  examina- 
tions.   The  corporation  claimed,  in  its  re- 
turn to  the  writ,  that  relator  had  not  paid 
her  graduation  fee  nor  pursued  a  four  years' 
course  of  study;  that  she  bad  been  condi- 
tioned in  various  studies;   that  she  had 
failed  to  pass  in  the  subjects  taught  by  at 
least  four  of  the  instructors;  and  that  the 
board,  in  the  exercise  of  its  discretionary 
powers,  had  refueed  to  graduate  her.  The 
individual  respondents,  in  addition,  in  their 
return,  claim  they  were  without  power  to 
graduate  relator  until  directed  by  a  vote  of 
the  board  of  directors.    A  lengthy  and  pa- 
tient hearing  was  given  all  parties  by  the 
learned  trial  judge,  who  held  the  respond- 
ents had  acted  arbitrarily  aud  without  au- 
thority in  deciding  relator  was  not  entitled 
to  graduate,  and  that  said  question  should 
be  determined  by  the  dean,  Dr.  Keys,  and 
directed  him  to  forthwith  pass  upon  rela- 
tor's application  for  graduation  and  deter- 
mine her  rights  in  that  respect,  to  report  his 
findings  to  the  board  of  directors  and  to 
the  court;  that,  if  he  reported  in  favor  of 
relator's   graduation,   the  respondent  cor- 
poration forthwith  execute  and  deliver  to 
relator  her  diploma  certifying  that  she  had 
graduated  from  said  institution.   This  order 
was  made  June  6,  1906.   Respondents,  evi- 
dently anticipating  the  order  of  the  court, 
on  the  31st  day  of  May,  1906,  called  a 
special  meeting  of  the  stockholders  of  the 
corporation  for  June  7th,  and,  at  said  time, 
elected  respondent  Wilmeth  dean  of  the  col- 
lege, elected  a  board  of  directors  of  nine 
members,  and  submitted  to  Wilmeth  rela- 
tor's claim  that  she  was  entitled  to  be 
graduated.    Whereupon  Wilmeth  found  re- 
lator had  not  pursued  a  four  years'  course 
at  the  college;  that  she  had  been  condi- 
tioned in  her  studies,  and  had  failed  to  pass 
a  grade  of  70  in  eight  subjects  on  her  final 
examinations;  and  recommended  to  the  di- 
rectors that  she  should  not  be  graduated, 
tbst  time         was  still  Umlq.   He  had 
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tendered  to  Cottier  University  hia  resigna- 
tion as  dean  of  the  Medical  School,  to  take 
effect  later  than  June  7tb;  but  this  resig- 
nation had  not  been  accepted,  and  had  been 
recalled  before  Wilmeth's  election.  In  con- 
formity with  the  court's  order.  Dean  Keys, 
June  6th,  passed  on  relator's  qualifications 
for  graduation,  and  found  she  was  entitled 
to  graduate.  Dean  Keys  made  report  to  the 
court,  and  raspondenU  filed  supplemental 
answers,  setting  up  their  proceedings  and 
the  actions  of  Dr.  Wilmeth  while  acting  as 
dean.  The  court  refused  to  pass  on  the 
regularity  of  Wilmeth'j  eleution,  but  found 
that  Dr.  Keys  had  been  dean  during  all  the 
time  relator  had  been  a  student  in  respond- 
ent college,  and  was  peculiarly  fitted  to  pass 
on  her  qualifications;  that  the  order  of  the 
court  was  directed  to  Dean  Keys,  and  his 
action  was  conclusive,  and  thereupon  grant- 
ed a  peremptory  writ  comntanding  the  col- 
lege and  its  proper  offlcera  to  iuue  a  di- 
ploma to  relator. 

1.  It  is  insisted  the  record  affirmatively 
discloses  that  relator  did  not  attend  the 
medical  school,  nor  qualify  therein,  as  re- 
quired to  entitle  her  to  a  diploma,  and  ref- 
erence IB  made  to  the  announcement  of  the 
college  that  the  student  must  have  attended 
four  full  courses  of  medical  lectures^  no  two 
in  any  one  year,  completed  three  full  courses 
in  practical  anatomy  under  direction  of  the 
demonstrator,  dissected  every  part  of  the 
t>ody,  successfully  passed  the  final  examina- 
tion, answering  80  per  cent  of  all  questions 
propounded,  oral  and  written,  and  pay  all 
fees,  before  she  could  be  graduated;  that 
the  standing  of  each  student  will  be  deter- 
mined by  the  professor  or  instructor  in 
charge  of  the  chair,  and  the  grade  made  up- 
on marks  received  during  the  session  in  oral 
quizzes,  written  quizzes,  and  final  term  ex- 
aminations. It  is  claimed  relator  was  ab- 
sent from  her  classes  from  the  middle  of 
January,  in  her  sophomore  year,  to  the  close 
of  that  year;  that  she  failed  to  pass  her 
examinations  under  Drs.  Gray,  Jester,  How- 
ard, Andrus,  Spradling,  Ramey,  Metheny, 
and  Wilmeth;  and  that  she  has  not  paid  all 
her  fees.  The  record  discloses  that  the  re- 
lator gave  birth  to  a  child  during  her  at- 
tendance at  college,  and  of  necessity  was 
absent  a  short  time  from  all  classes;  that 
occasionally  she  would  miss  a  lecture,  but 
her  attendance  was  much  more  sustained 
and  continuous  than  other  students.  It  was 
shown  upon  the  trial  that  the  football  squad 
would  not  report  till  after  Thanksgiving; 
that  students  were  graduated  who  attended 
but  two  years ;  that  one  student  was  absent 
during  one  year  54  per  cent  of  the  time,  an- 
other 40  per  cent,  others  50  per  cent,  Con- 
■eerninp  the  general  scholarship,  students 
Imd  been  passed  who  did  not  take  all  final 
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examinations,  some  had  not  taken  inter- 
mediate examinations  of  various  studies, 
and,  in  some  instances,  the  board  had 
marked  up  the  grades  from  40  reported  to 
75,  ao  as  to  bring  the  students  over  the 
required  passing  grade  to  entitle  tbem  to 
graduate  under  the  rules.  While  there  is 
some  question  about  the  scholarship  of  re- 
lator in  branches  taught  by  Jester,  Howard, 
and  Spradling,  much  is  cleared  up>  and  the 
rock  she  encountered  was  the  respondents 
Metbeny,  Ramey,  and  Wilmeth.  All  those 
gentlemen  refused  to  permit  relator  or  her 
attorney  to  inspect  her  pajwrs,  and  refused 
to  produce  them  in  court  until  ordered  to  do 
80  by  the  trial  judge.  It  is  claimed  there 
was  an  unwritten  law  that  a  student  should 
not  receive  back  his  papers,  but,  if  he  failed 
to  grade,  would  receive  that  information, 
and,  if  he  did  grade,  would  be  given  the 
percentage.  The  rule  was  observed  by  most 
of  the  professors,  but  not  by  all  of  tbem. 
Dr.  Wilmeth  destroyed  bis  papers  some  time 
after  they  were  submitted  to  him,  or,  at 
least,  they  were  disposed  of  in  some  man- 
ner, and  therefore  were  not  produced.  There 
is  one  remarkable  feature  of  bis  report  to 
the  executive  board  as  to  the  standing  of  the 
four  plucked  students,  and  that  is  each  one 
is  given  a  grade  of  68  per  cent,  juat  2  per 
cent  below  passing,  a  remarkable  coinci- 
dence. Ramey  and  Metbeny  produced  their 
papers,  after  an  order,  by  the  trial  court, 
and  tbey  had  given  relator  57  per  cent  and 
47  per  c6nt  respectively.  Physicians  were 
called  by  relator  and  respondents,  respec- 
tively, and,  with  practical  unanimity,  tes- 
tified, according  to  the  sides  for  which  they 
were  subpoenaed,  that  the  markings  were 
far  too  low,  or  just  about  correct.  If  one 
would  believe  the  eminent  professional  gen- 
tlemen who  testified  for  relator  concerning 
the  papers  presented  by  Metheny  and  Ramey, 
she  should  have  been  credited  thereon  with 
^7  to  90  per  cent.  Dean  Keys  testified  that  on 
Metheny'a  examination  she  was  entitled  to 
a  credit  of  84  per  cent,  and  on  Ramey's  of 
77  per  cent.  Dr.  Robinson  testified  relator 
was  entitled  to  94  per  cent  on  the  Metheny 
papers.  Dr.  Somers,  an  eminent  practi- 
tioner of  Omaha  and  a  member  of  the  state 
medical  board,  testified  he  bad  examined  re- 
lator's examination  papers  in  Dr.  Ramey's 
department,  and  that  she  was  not  entitled 
to  a  grade  of  over  56%  per  cent  thereon. 
One  cannot  read  the  record  without  con- 
cluding, as  did  the  trial  judge,  that  a  court 
could  not  well  fix,  from  the  conflicting  tes- 
timony, the  grade  earned  by  relator  in  tak- 
ing her  examinations  before  Drs.  Ramey  and 
Metheny,  nor  can  one  well  escape  the  convic- 
tion that  the  action  of  respondents  was 
arbitrary  and  capric:ous.  Respondents 
dominated  the  school  as  a^olutely  as  ever 
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Caeur  did  his  empire.  They  constituted  the 
executive  board,  and  a  majority  of  the  board 
of  directors,  aa  constituted  before  Juae  7, 
1900.  Neither  the  statutes,  nor  the  bf-Iaws 
of  the  corporation,  bound  those  gentlemen  in 
their  conduct. 

The  board  of  the  college,  under  §  17, 
chap.  16,  Comp.  Stat.  11)07,  had  "power  to 
confer,  on  the  recommendittion  of  the  facul- 
ty, all  such  degrees  and  honors  as  are  con- 
ferred by  colleges  and  universities  of  the 
United  States,  and  such  others,  having  ref- 
erence to  the  course  of  study  and  the  accom- 
plishment of  the  student,  as  they  may  deem 
proper."  That  is,  the  board  could  grant  de- 
grees upon  the  recommendation  of  the  facul- 
ty. Yet  Dr.  Metheny  admits  the  faculty 
had  never  met  as  a  body ;  that  never,  in  the 
history  of  the  college,  had  the  faculty  been 
convened  to  consider  a  student's  qualifica- 
tions to  graduate.  Dr.  Kamey  objected  to 
members  of  the  faculty  coming  to  the  execu- 
tive board  to  influence  their  decision;  said 
that,  when  they  (executive  board)  made  up 
their  minds  not  to  pass  a  student,  the 
scholar  should  not  be  passed.  Dr.  Metheny 
•ays,  referring  to  graduating  scholars:  "Yes, 
sir;  we  claim  the  right  to  do  that,  because 
it  was  business  in  the  hands  of  the  eKecutive 
committee."  He  further  said  the  members 
of  the  faculty  were  not  given  a  vote  on 
graduating  a  student.  All  tlie  respondents 
claimed  that  each  professor  had  the  au- 
tocratic right  to  fix  the  grade  on  bis  exami- 
nations, and  that  no  one  had  the  right  to 
interfere  therewith.  If  respondents  are 
right,  a  student  may  pay  the  college  fees, 
all  expense,  and  devote  his  entire  energies 
for  four  years  of  study  in  respondent  col- 
lege, and  if,  upon  final  examination,  he 
should  incur  the  ill-will  of  one  professor, 
that  man  could  prevent  the  student  from 
graduating  or  receiving  his  d^free,  and,  if 
he  had  passed  successfully  every  examina- 
tion with  a  grade  of  100  in  each  study,  still 
this  .executive  committee  of  three  could  pre- 
clude a  graduation.  This  is  neither  the  law 
of  the  land,  nor  of  the  institution.  Re- 
spondents, with  all  their  intellect  and  de- 
termination, while  acting  as  directors,  are 
but  creatures  of  the  corporation,  exercising 
delegated  power  which  finds  its  source  in 
the  laws  of  Nebraska  and  the  articles  of  in- 
corporation and  by-laws  of  respondent  col- 
lie. The  statute  authorizes  the  selection 
of  a  board  of  not  less  than  five,  nor  to 
exceed  nine,  directors,  who  have  power  to 
adopt  by-laws  and  rules  for  the  government 
of  the  artificial  person.  The  articles  of  in- 
corporation authorize  the  directors  to  adopt 
by-laws  "for  the  governing  of  the  business 
of  the  corporation,"  and  that  the  directors 
should  have  full  power  to  prescribe  the 
powers  and  duties  of  the  oflicera  of  the 
17  LJt.A.(KS.) 


corporation.  Acting  under  this  grant  of 
power,  the  board  of  directors,  in  the  by- 
taws,  created  the  office  of  dean,  and  gave 
the  incumbent  thereof  the  power  to  call  the 
faculty  together;  and  "he  shall  pass  on  the 
standing  of  all  students  at  the  time  of 
grauduation."  Presumably  the  dean  would 
be  a  man  of  superior  attainments  proba- 
bly more  generally  learned  than  the  occu- 
pant of  any  chair  in  the  college,  and  a  man 
of  broad  views,  of  judicial  temperament,  to 
whom  finally  all  questions  of  moment  should 
be  submitted  for  decision.  The  dean  would 
not  come  in  contact  with  students  in  those 
branches  of  learning  taught  by  most  of  the 
professors.  He  would  not  be  colored  with 
that  prejudice  that  sometimes  instinctively, 
and  without  any  well-known  reasons,  is 
created  between  some  individuals,  so  that, 
should  any  professor  bo  far  forget  himself 
and  his  high  calling  as  to  unjustly  discredit 
a  student's  work,  the  dean  with  propriety 
could  pass  upon  that  scholar's  standing. 
The  faculty  of  respondent  has  never  as  a 
body  exercised  this  function  of  recommeu- 
dation.  Each  member  thereof  has  sent  in  his 
report,  and  action  by  the  dean  has  been 
taken  thereon.  In  making  a  recommenda- 
tion for  graduation,  the  members  of  the 
faculty  do  not  exercise  a  corporate  function; 
and  there  is  nothing  in  the  statute  to  pre- 
vent the  adoption  of  a  reasonable  and  order- 
ly method  of  collecting  the  opinions  of  the 
professors,  and,  if  necessary,  of  having  those 
opinions  reviewed  by  some  competent  and 
superior  member,  so  that  the  recommenda- 
tions may  be  crystallized  into  a  recom- 
mendation upon  which  it  will  be  the  duty 
of  the  board  of  directors,  in  the  name  of 
the  college,  to  act. 

2.  It  is  said  mandamus  is  not  the  proper 
remedy;  that  relator  has  her  action  in  dam- 
ages or  for  a  specific  performance  of  her 
contract,  and  that  the  court  cannot,  by  its 
writ  of  mandamus,  control  the  exercise  of 
a  discretion  vested  in  the  board  of  direct- 
ors. We  held  in  Moores  v.  State,  71  Neb. 
622,  116  Am.  St.  Hep.  606,  00  N.  W.  249, 
that  the  application  for  a  writ  of  mandamus 
is  addressed  to  the  sound  judicial  discretion 
of  the  court;  that,  after  its  issue,  it  is  only 
in  a  clear  case  of  abuse  of  discretion  that 
the  granting  of  the  writ  will  be  reversed. 
Did  the  trial  court  abuse  its  discretion  in 
issuing  the  writ  I  Defendant  is  a  private 
corporation  of  an  eleemosynary  character. 
University  of  Maryland  v.  Williams,  9  Gill 
t  J.  365.  31  Am.  Dec.  74;  Board  of  Educa- 
tion v.  Bakewell,  122  111.  330,  10  N.  E.  378. 
To  encourage  the  dissemination  of  learning, 
individuals  are  permitted  to  incorporate 
under  S  15,  chap.  16,  Comp.  Stat.  1907. 
That  eorporation  is  authorized  to  receive 
and  retain  donations  of  property,  and  its 
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assets  are  exempt  from  taxation.  Tbe  di- 
rectors, upon  recommeadation  of  tbe  facul- 
ty, are  clothed  with  power  to  issue  diplomas 
and  grant  degrees  to  the  student,  and,  when 
tbej  do  so.  they  exercise  a  tiorporate  power 
and  perform  a  duty  cast  upon  them  by  stat- 
ute. The  fact  that  the  statute  is  not  man- 
datory in  its  terms  will  not  excuse  tbe  board 
from  performing  its  duty  to  relator.  Peo- 
ple ex  rel.  Otsego  County  Bank  v.  Otsego 
County,  51  N.  Y.  401.  Mandamus  will  lie. 
Merrill,  Mandamus,  §8  167,  168.  In  State 
ex  rel.  Sheibley  v.  School  Diat.  No.  1,  31 
Neb.  6S3,  48  N.  W.  393,  we  issued  a  per- 
emptory writ  of  mandamus,  after  hearing, 
to  compel  the  reinstatement  of  a  pupil  im- 
properly excluded  from  tbe  public  schools. 
In  Jackson  v.  State,  67  Neb.  183,  42  LJLA. 
792,  77  N.  W.  662,  we  issued  the  writ  com- 
manding those  in  control  of  the  State  Nor- 
mal School  at  Peru  to  admit  a  student  to 
said  school.  Vermillion  v.  State  (Neb.)  110 
N.  W.  736.  In  State  ex  rel.  Bu^  T.  Mil- 
waukee Medical  College,  128  Wis.  7.  3  LJLA. 
(N.S.)  1115,  116  Am.  St.  Bep.  21,  106  N. 
W.  118,  the  court  refused  to  issue  the  writ 
to  compel  the  Milwaukee  Medical  College 
to  make  out  and  deliver  to  relator  his  di- 
ploma of  graduation  from  said  acbool.  Mr. 
Justice  Kerwin  says:  "The  case  made  ia 
clearly  one  of  breach  of  contract,  and  the 
question  arises  whether  mandamua  will  lie 
to  compel  a  private  corporation  to  perform 
its  contract."  The  conclusion  in  that  case 
was  that  the  relator  had  ample  remedy  in 
an  action  for  damages,  or  for  the  specific 
performance  of  his  contract.  We  do  not 
take  the  view  of  the  Wisconsin  court,  and  re- 
fuse to  accept  its  judgment  as  precedmt. 
We  are  of  opinion  that  there  is  enoi^h  of 
statutory  duty  on  the  part  of  respondent 
to  comply  with  relator's  demand,  to  invest 
the  court  with  jurisdiction  to  issue  the 
writ.  In  Baltimore  University  v.  Colton,  98 
Md.  623,  64  LJLA.  108,  67  Atl.  14,  a  man- 
damus was  issued  to  reinstate  relator  as  a 
student  in  the  law  department  of  the  uni- 
versity. Mr.  Justice  Fowler  stated  in  wid 
case  that  an  acUfa  for  damages  was  not 
an  adequate  remedy,  nor  would  specific  per- 
formance lie,  for  the  reason  that  mandamua 
was  an  adequate  remedy.  In  People 
ex  rel.  Cecil  t.  Bellevue  Hospital  Medical 
College,  60  Hun,  107.  14  N.  Y.  Supp.  490, 
relator  had  completed  his  medical  course, 
but  had  been  arbitrarily  refused  permission 
to  preaoit  himself  for  examination,  or  to 
receive  the  degree  to  which  he  was  entitled. 
The  general  term  reversed  an  order  made  at 
circuit  denying  the  writ,  and,  in  the  court 
of  appeals,  the  order  of  the  general  term 
was  affirmed.  128  N.  Y.  621,  28  N.  K. 
263.  In  Keller  v.  Heiv-itt,  109  Cal.  146,  41 
^c.  871,  relator  had  applied  for  a  gram- 
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mar-grade  certificate  entitling  her  to  teach 
in  the  public  schools.  She  took  the  exami- 
nation, and  passed  all  branches  according 
to  the  rule  established  by  the  board,  and 
was  found  to  be  a  person  of  good  moral 
character,  yet  the  board  refused  her  the  cer- 
tificate. The  board  was  compelled  1^  writ 
of  mandamus  to  perform  its  plain  duty.  In 
the  instant  case  the  dean  has  settled  rela- 
tor's standing  in  respondent  college  and  her 
scholarHhip  so  far  as  her  rig^t  to  a  di- 
ploma Is  concerned,  and,  in  refusing  to  do 
what  the  statute  in  effect  requires  it  to  do. 
rspondent  is  declining  to  perform  one  of 
the  very  functions  for  which  it  was  created. 

The  action  of  respondents  Wilmeth,  Meth- 
eny,  and  Ramey  acting  in  conjunction  with 
the  greater  number  of  the  stockholders  in 
selecting  Wilmeth  dean,  after  the  interlocu- 
tory order  directing  Keys  to  pass  upon  re- 
lator's scholarship  and  examinations,  is  a 
plain  attempt  to  evade  the  [urooess  and 
judgment  of  the  court,  and  empbasizea  tbe 
bias  and  prejudice  of  respondents  toward:* 
relator,  and  their  contempt  for  law  and  its 
enforcement.  However,  Keys  had  acted  un- 
der the  court's  order  and  passed  on  re- 
lator's standing  one  day  before  the  special 
election,  and  before  the  action  of  WihneUi 
whereby  he  sought  to  embalm  and  perpetu- 
ate the  actions  of  himself  and  associates. 
The  judgment  of  the  district  eourt  was  not 
affected  by  the  special  election  of  June  7th, 
and  the  proceeding  flowing  therefrom.  Be* 
spondents  have  been  active  at  every  stage 
of  these  proceedings  in  eontesling  relator's 
allc^tion  that  she  had  passed  the  final 
examinations,  and  took  advantage  of  the 
court's  order  that  the  deao  pass  upon  her 
scholarship  by  procuring  Metheny  to  report 
adversely  to  her,  so  that  we  need  not  con- 
sider any  possible  misjoinder  or  nonjoinder 
of  actions  or  parties  at  the  commencement 
of  titis  cause.  Courts  have  maintained 
that  a  single  writ  would  issue  against  all 
officers  concerned  in  separate  but  co-op- 
erative steps  taken  in  the  attainment  of  one 
result.  In  State  ex  rel.  Byers  T.  Bail^,  7 
Iowa,  393,  a  writ  was  approved  that  oom- 
Rianded  election  officers  to  canvass  a  vote 
and  to  abstract  and  report  it  to  the  county 
judge  and  to  the  last-named  officer  to  file 
the  report  and  declare  the  result.  Merrill, 
Mandamus,  §  286.  We  cannot  consider  the 
claim  tiuit  relator's  gnduation  fee  lias  not 
been  paid,  because  respondents  refused  to 
act  for  the  sole  alleged  reason  that  relator 
had  not  passed  her  final  examinations,  and 
will  not  be  permitted  now  to  shift  their 
ground.  State  ex  rel.  Seth  Thomas  Clock 
Co.  V.  Cass  County,  60  Neb.  666,  83  N.  W. 
733. 

Upon  the  entire  record,  we  are  satisfied 
the  learned  trial  judge  did  not  abuse  the 
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•ound  jodieiftl  discretion  of  the  eonrb  in 
tesuing  the  peremptwy  writ  at  man- 
damus, and  m  tlierefore  ceeonmiend  that 
his  judgment  be  affirmed. 

Per  Cnrlmm: 

For  the  reasons  stated  In  the  foregoing 
opinion,  the  judgment  of  tlie  District  Court 
is  affirmed. 

A  petition  for  rehearing  having  bem 
filed,  the  following  Per  Curiam  responue 
ns  handed  down  Norember  6, 1908: 

Two  moticms  are  on  file  in  this  case, — 
-one  for  a  rehearing  and  the  other  asking 
us  to  allow  the  respondent  to  open  up  the 
«a»e,  to  appoint  a  referee,  and  take  ad- 
-ditional  evidenoe  in  support  of  the  defense 
interposed  in  tlie  court  below. 

Treating  of  the  second  motion,  we  do  not 
understand  that  any  such  practice  as  is  here 
sought  to  be  established  ever  has  obtained 
in  Uiis  court  It  must  be  borne  in  mind 
that  this  action  was  commenced  in  the  dis- 
trict court  of  Lancaster  county,  and  was 
there  tried  and  decided  upon  the  evidence 
and  under  the  -issues  there  framed  and  pre- 
smted  for  the  consideration  of  that  tri- 
tninal.  The  respondent,  not  being  satisfied 
with  the  result  of  ttiat  trial,  has  brought 
the  case  here  for  review,  and,  while  his  ap- 
peal entitles  bim  to  a  trial  de  novo,  still 
such  trial  must  be  had  upon  the  pleadings 
and  the  evidence  presented  to  the  district 
'Court  and  certified  in  the  record  brought 
here  on  appeal.  This  rule  is  well  estab- 
lished, and  is,  without  doubt,  the  correct 
praeticp.  To  allow  new  Issues  to  be  framed 
and  additional  evidence  introduced  in  cases 
brought  to  this  court  fOr  review  would,  in 
effect,  destroy  the  strictly  appellate  char- 
acter of  the  supreme  court. 

We  are  therefore  of  opinion  tluit  tiie  sec- 
ond motion  should  be  overruled.  As  to  the 
motion  for  a  rehearing,  after  examining  the 
ailments,  we  are  of  the  opinion  that  our 
former  judgment  is  rightj  uid  the  motions 
«re  therefore  overruled. 


NORTH  CAROLINA  SCPRICMR 
COURT. 

a.  L.  GODWIN  et  al..  Trustees,  etc.,  of 
E.  F.  Young,  Bankrupt, 

V. 

ML'RCHISON    NATIONAL    BANK,  Im- 
pleaded, etc.,  Appt. 

(US  N.  0.  320,  59  S.  E.  154.) 

Bankruptcy  —  transfer  —  prior  agree- 
ment. 

1.  The  transfer  of  the  proceeds  of  a  sale 
of  property,  to  be  applied  on  a  loan,  al- 
17  L.R.A.(N.&) 


though  within  four  mantlu  of  the  Institu- 
tion of  bankrupt<7  proceedings  against  the 
assignor,  is  not  a  voidable  transfer  if  made 
in  accordance  with  an  agreement  at  the 
time  of  the  loan,  entered  into  more  than 
four  months  before  such  proceedings,  to 
transfer  the  proceeds  when  received,  where 
a  present  equitable  assignment  was  created 
by  the  agreement,  wiui  nothing  but  the 
transfer  remaining  to  be  done. 
Assignment  ~  In  prscBentl. 

2.  An  agreement,  in  consideration  of  a 
loan  of  money,  to  transfer  to  the  lender  the 
proceeds  of  a  pending  sale  of  real  estate 
when  received,  constitutes  a  present  equit- 
able assignment  of  such  proceeds. 

(October  30,  1907.) 


Oaae  Note.  —  VoidaltiHty  of  transfer 
wUhin  four  moniha'  period,  pursuant 
to  flxeoutorv  osrremenC  antedating 
that  period. 

In  pursuing  the  inquiry  presented  by  the 
question  stated,  it  is  necessary  to  consider 
three  several  questions.  The  first  of  tliese 
ia  tiie  suflScienoy  of  the  antecedent  agree- 
ment to  establish  a  title  or  lien  which 
would  be  considered  valid  in  equity  as 
between  the  parties.  Unless  such  suffi- 
ciency is  affirmatively  determined,  it  ia  un- 
necessary to  proceed  to  the  consideration  of 
the  further  questions,  since,  if  the  agree- 
ment is  so  imperfect  as  to  be  inoperative  kha 
transfer  of  the  property  to  which  it  relates, 
even  in  equity,  there  can  be  no  question 
that  the  date  of  the  actual  transfer  is  the 
only  one  to  be  considered, — though  the  fact 
that  the  transfer  was  in  pursuance  of  such 
an  inoperative  antecedent  agreement  may 
be  taken  into  consideration  as  bearing  up- 
on the  question  whether  the  person  benefited 
had,  at  the  time  of  the  actual  transfer,  rea- 
sonable  cause  to  believe  that  a  preference 
was  thereby  intended.  Among  the  cases 
which  appear  to  turn  upon  the  disposition 
made  of  such  first  question,  are  Re  Sheri- 
dan, 98  Fed.  406,  3  Am.  Bankr.  Rep.  654; 
Re  Wolf,  122  Fed.  127;  Pollock  v.  Jonps,  61 
0.  C.  A.  655,  124  Fed.  163;  Re  Mandel,  127 
Fed.  863;  Vitzthum  v.  Large,  162  Fed. 
685;  Torrance  v.  Winfield  Nat.  Bank,  66 
ICan.  177,  71  Pac.  235;  and  First  Nat.  Bank 
V.  Johnson,  68  Neb.  641,  94  N.  W.  837,— 
all  of  which  are  hereinafter  set  out  at 
length. 

The  second  question  is  whether  the  date 
of  the  executory  agreement,  or  the  date  of 
the  actual  transfer,  should  be  considered  in 
determining  whether  the  alleged  preferential 
transaction  falls  within  the  period  of  void- 
ability established  by  the  bankruptcy  act. 
Such  question  has  an  intimate  connection 
with  one  which  has  already  been  discussed 
in  a  case  note  in  0  L.R.A.(N.S.)  685,  as 
to  whether  notice,  actual  or  constructive,  of 
a  transfer  not  required  to  be  recorded  or 
registered,  is  neeeflsary  to  start  the  four 
months'  period  relatively  to  preferences  un- 
der {  60  of  the  bankruptcy  act, — the  neces- 
sity of  deciding  the  former  being  depend- 
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APPEAL  hy  the  defendant  bank  from  * 
judgment  of  the  Superior  Court  for  Har- 
nett County  in  plaintiffs'  favor  in  an  action 
brought  to  reach  asseti  of  B.  F.  Young>  tNuofc- 
rupt.  Beveraed. 

Statement  by  Hoke,  J.: 

The  action  was  brought  by  the  trustees  In 
the  matter  of  E.  F.  Yoiing,  bankrupt,  to  re- 
cover the  interest  of  the  bankrupt's  estate  in 
$4^00  of  Norfolk  city  boods,  said  interest 
amounting  to  $3,150,  as  shown  by  the  ver- 
dict, and  under  claim  and  allegation  on  the 
part  of  the  trustees  that  the  said  bonds  were 
transferred  to  defendant  bank,  under  cir- 
cumstances which  made  such  transfer  a  void- 
able preference  under  the  bankruptcy  act,  by 
reason  of  same  having  been  made  within  four 


BUPREME  COURT.  Oct., 

months  prior  to  the  filing  of  petition  in 
bankruptcy,  etc.  Defendant  bank,  admit- 
ting that  a  written  assignment  of  the  bonds 
and  actual  delivery  of  same  bad  been  made 
within  the  four  months  as  alleged,  claimed 
that  such  action  was  not  a  voidable  pref- 
erence, by  reason  of  the  fact  that  same  was 
In  pursuance  of  a  valid  and  binding  agree- 
ment entered  into  prior  to  the  four  months, 
and  which  gave  to  defendant  an  unimpeach- 
able title  to  the  property.  It  was  shown 
that  proceedings  of  involuntary  bankruptcy 
in  Be  E.  F.  Young,  followed  by  adjudication, 
were  instituted  on  June  4,  1904;  that  the 
written  assignment  was  made  on  February 
9,  1904,  delivery  of  bonds  being  made  short- 
ly thereafter,  and  within  the  four  months  as 
stated,  and  the  alleged  agreement  waa  en- 


ent  upon  the  disposition  made  of  the  latter. 
As  shown  in  the  note  referred  to,  there  is  a 
conflict  of  opinion  as  to  whether  or  not  the 
four  months'  period  should  be  deemed  to 
run  from  the  time  of  notice  thereof;  and 
it  will  readily  be  observed  that  where 
the  time  of  notice  is  held  to  mark  the  date 
when  the  transaction  becomes  effective  as 
to  creditors  the  question  whether  the  fact 
that  the  transfer  was  in  pursuance  of  an 
executory  agreement  antedating  the  four 
months'  period  will  operate,  by  relation 
back  to  the  date  such  agreement,  to  re- 
move such  transfer  from  the  zone  of  void- 
ability, will  become  immaterial.  Such  a. 
situation  exists  in  Be  Klingaman,  101  Fed. 
691,  4  Am.  Bankr.  Bep.  2S4,  and  in  Long 
V.  Farmers*  State  Bank,  S  L.R.A.(N.S.) 
585,  77  C.  C.  A.  538,  147  Fed.  360.  In  some 
instances  It  Is  not  pouihle  to  determine 
which  consideration  determined  the  con- 
clusion arrived  at,  both  being  touched  upon 
in  the  decision.  For  example,  see  John- 
ston V.  Huff,  A.  &  M.  Co.  66  C.  C.  A.  634, 
133  Fed.  704,  and  Mathews  v.  Hardt,  79 
App.  Div.  570,  80  N.  Y.  Supp.  462,  9  Am. 
Bankr.  Rep.  373.  The  question  also,  since 
the  amendment  of  1903,  and  prior  to  such 
amendment  in  those  jurisdictions  where  the 
substance  of  such  amendment  had  been  im- 
ported into  i  60  by  judicial  construction, 
iMcomes  immaterial  where  the  transfer  is 
locally  required  to  be  recorded  or  registered. 
As  to  when  the  local  law  is  deemed  to  re- 
quire the  registering  or  recording  of  a 
transfer,  within  the  meaning  of  §  00a  of 
the  bankruptcy  act  of  1898,  as  amended  bv 
the  act  of  1903,  see  cane  note  to  First  Nat. 
Bank  v.  Connett,  5  L.B.A.(N.S.)  148. 

In  some  cases,  of  which  Be  Bonk,  111 
Fed.  164:  Be  Dismal  Swamp  Contracting 
Co.  135  Fed.  415;  Morgan  v.  First  Nat. 
Bank,  76  C.  C.  A.  236,  145  Fed.  466;  and 
Re  Great  Western  Mfg.  Co.  81  C.  C.  A. 
341.  152  Fed.  123,  hereinafter  set  out  at 
length. — may  be  cited  as  examples,  the 
courts,  in  basing  their  decisions  upon  tlieir 
determination  of  such  second  question,  seem 
either  to  have  assumed  the  existence  of  nth 
pr  necessary  elements  of  a  voidable  pref- 
erential transfeTi  or  to  have  overlooked 
17  L.R.A.(X.S.) 


the  necessity  of  ascertaining  Uieir  existence. 
But,  even  though  a  transfer  made  in  ac- 
cordance with  an  antecedent  agreement  is 
to  he  deemed,  by  virtue  of  the  express  pro- 
visions of  the  statute,  or  the  construction 
placed  thereon,  to  fall  within  the  four 
months'  period,  it  is  nevertheless  not  vul- 
nerable unless  "the  person  receiving  it,  or 
to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  had  reasonable  cause  to 
believe  that  tt  was  intended  thereby  to 
give  a  preference"  (|  60b,  30  Stat,  at  L. 
562,  chap.  Ml,  U.  S.  Comp.  SUt.  1901.  p. 
344). 

This  involves  the  necessity  of  determin- 
ing the  third  question,  which  is,  whether 
the  rights  of  the  transferee  shall  be  de- 
termined according  to  the  situation  exist- 
ing at  the  date  of  the  executoiy  agreement, 
or  acc»rding  to  tiiat  existing  at  the  date  of 
the  actual  transfer.  The  question  being  dis- 
tinct from  the  one  last  above  referred  to. 
it  is  conceivable  that  a  transaction  may  be 
held  to  fall  within  the  zone  of  voidabiliiy, 
and  nevertheless  be  characterized  as  non- 
preferential,  according  to  the  situation  ex- 
isting at  the  date  of  the  executory  agree- 
ment, although  it  would  have  been  deemed 
preferential  if  considered  with  reference  to 
the  creditor's  knowledge  of  conditions  ac- 
quired prior  to  the  actual  transfer.  An 
instance  in  which  such  a  situation  appears 
to  have  existed,  may  be  found  in  the  ease 
of  First  Nat  Bank  T.  Haire,  36  Iowa,  443. 
hereinafter  set  out. 

The  scope  of  this  note  is  intended  to  l>e 
limited  to  cases  strictly  within  its  title, 
and  does  not  comprehend  cases  as  to  the 
effect  of  taking  possession  under  an  instru- 
ment required  to  be,  but  which  in  fact  has 
not  been,  recorded  or  registered.  It  has, 
however,  been  deemed  proper  to  include 
cases  as  to  the  effect  of  taking  possession  of 
after-acquired  property  covered  by  an  in- 
strument duly  registered  or  recorded,  hut 
which  does  not  become  operative  as  to  such 
property,  as  against  third  parties,  until 
possession  taken.  And,  since  the  funda- 
mental element  of  the  question  stated  is 
presented  wherever  the  (^intention  that  • 
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tered  into  on  December  9,  1903,  prior  to 
four  months.  At  that  time  the  bonds  in 
question  had  not  been  obtained  or  received 
by  the  bankrupt,  but  were  to  be  turned  over 
to  liim  on  payment  of  some  real  estate 
which  the  bufcrupt  had  tberetofore  s(dd  to 
Charles  W.  Priddy,  Incorporated,  of  Ntnr- 
folk,  Virginia. 

On  the  trial,  issues  were  submitted  and  re- 
sponded to  by  the  jury,  and  judgment  had 
thereon  as  follows: 

(1)  In  what  amount,  if  any,  was  E.  F. 
Toung  indebted  to  defendant  bank,  Febru- 
ary 9,  1904,  by  reason  of  indorsement  or 
otherwiaeT 

A.  Thirty-four  thousand  dollars. 

(2)  Did  E.  F.  Young,  within  the  period  of 

transfer  is  of  a  preferential  character  Is 
involved,  cases  have  been  included  where 
the  ultimate  question  was  whether  the 
truisfer  was  an  act  of  bankruptcy,  so  as  to 
warrant  the  institution  of  insolvency  pro- 
ceedings under  S  3,  aa  well  as  cases  where 
the  ultimate  question  was  as  to  the  allow- 
ance of  the  claim  of  a  creditor  seeking  to 
establiBh  it  without  surrendering  an  alleged 
preference,  as  required  by  {  67. 

Decisions  under  the  act  of  1898. 

While  all  courts  seem  to  agree  tliat  no 
weight  is  to  be  given  to  an  executory  agree- 
ment which  is  not  sufficient  to  establish  a 
present  equitable  lien  on  the  property  in 
controversy  as  between  the  parties  them- 
selves, there  are,  in  other  respects,  marlced 
differences  of  opinion  upon  the  question  un- 
der discussion,  which  seem  in  part  attribu- 
table to  considerations  Iiereinbefore  dis- 
cussed, but  which  are  more  often  explicable 
by  the  influences  exerted  in  each  case  by  the 
subjacent  equities  of  the  creditors.  An  ex- 
ample of  this  may  be  found  in  Re  J.  F. 
Qrandy  ft  Son,  146  Fed.  318,  where  stress 
was  laid  on  the  fact  that  life-insurance  poli- 
cies, the  rig^t  to  wliich  was  therein  in  con- 
troversy, were  not  property  actually  and 
visibly  in  the  possession  of  the  bankrupt, 
tending  to  give  him  credit  and  enabling  bim 
to  buy  goods  and  obtain  loans  from  other 
creditors. 

The  fact  that  considerations  of  this  sort 
appear  to  have  influenced  the  courts  lias 
prompted  an  arrangement  of  cases  with 
reference  to  the  nature  of  the  transaction, 
rather  than  with  reference  to  the  dispoai- 
tim  made  of  the  question  under  discuision. 

—mortgages  and  pledges  generally. 

In  Sabin  v.  Camp,  98  Fed.  974,  S  Am. 
Bankr.  Sep.  078,  it  was  held  that,  where 
it  was  agreed  that  one  who  famished  money 
with  which  certain  property  was  acquired 
should,  upon  default  in  payment,  be  (^ven 
the  possession  of  the  premises  as  security, 
with  the  option  to  buy  all  the  property  at 
a  specified  price,  part  of  the  purchase  price 
to  be  the  sums  of  monqr  so  loaned  and  un- 
17L.R.A.(N.8.> 


four  months  immediately  preceding  June  4, 
1904,  transfer  by  writing  to  the  defendant 
bank  the  $4,500  Norfolk  city  bonds,  and,  if 
so,  what  was  the  cash  value  of  samel 
A.  Yes,  $4,400. 

(8)  Was  the  said  E.  F.  Young  insolvent 
on  February  9,  1904,  and  did  he  so  continue 
up  to  and  including  June  4,  1904 1 

A.  Yes. 

(4)  Did  the  defendant  or  its  agents,  at 
the  time  of  the  transfer  of  the  $4,500  Nor- 
folk city  bonds  as  alleged  in  the  complaint, 
have  reasonable  cause  to  believe  that  such 
transfer  was  intended  as  a  preference  to 
the  defendant  bank  by  said  E.  F.  Young? 

A.  Yes. 

(6)  Did  the  defendant  B.  F.  Young  in 
December,  1903,  agree  verbally  with  the  de- 
paid,  such  person,  who  had  exercised  such 
option,  was  not  liable  to  the  borrower's 
trustee  in  bankruptcy  for  the  amount  of 
the  purchase  price  of  the  property,  al- 
though the  transfer  of  the  property  took 
place  within  four  months  preceding  the 
filing  of  the  petition,  since  what  was  done 
was  in  pursuance  of  the  pre-existing  con- 
tract. 

In  Re  Arkonia  Fabric  Mfg.  Co.  ISI  Fed. 
914,  it  was  said  that,  if  the  facts  as  found 
had  sustained  the  contention  that  the  bill 
of  sale  in  question  was  made  in  pursuance 
of  an  agreement,  at  the  time  of  the  mak- 
ing of  a  loan,  to  give  security  therefor,  such 
an  agreement  might  have  been  enforced  un- 
der the  ruling  of  the  court  in  Sabin  v. 
Camp,  supra. 

In  Murray  v.  Real,  23  Utah,  548.  65  Pac. 
726,  it  was  held  that  a  conveyance  made 
within  four  months  of  the  filinf;  of  a  peti- 
tion in  bankruptcy,  in  pursuance  of  a  prior 
agreement,  made  at  tite  time  of  obtaining 
a  loan,  to  execute  such  deed  as  a  security 
Uierefor,  was  valid. 

On  the  other  hand,  in  Re  Sheridan,  98 
Fed.  406,  3  Am.  Bankr.  Rep.  6S4,  it  wa<t 
held  that  where,  under  the  facti  proved, 
a  pledge  of  goods  was  not  coinplvtod  until 
a  few  d&ya  before  the  filing  of  a  petition  in 
bankruptcy,  though  in  pursuance  of  a  prior 
agreement  to  pledge,  the  transfer  created  a 
preference  in  violation  of  the  bankruptcy 
act. 

In  Re  Ronk,  111  Fed.  154.  it  was  held 
that  a  verbal  agreement  at  the  time  a  loan 
was  made,  to  execute  a  chattel  mortgage 
as  security  therefor,  did  not  constitute  such 
a  claim  or  lien  as  to  render  a  mortpige 
thereafter  executed,  within  four  months 
prior  to  bankruptcy,  a  valid  preferential 
security,  where,  had  such  mortgage  been 
actually  executed  at  the  time  the  loan  was 
made,  it  would,  I7  the  laws  of  the  state,  if 
unrecorded,  have  been  invalid  as  against 
creditors;  and  that  therefore  such  mortgage 
could  not  be  recognized,  to  the  extent  of 
sums  advanced  prior  to  its  execution,  as  a 
valid  lien. 

In  Pollock  v.  Jones.  61  C.  C.  A.  556,  124 
Fed.  163,  it  was  held  that  a  chattel  mort- 
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feadant  to  transfer  to  said  bank  Uis  Norfolk 
city  bonds  of  94,500,  if  said  defendant  bank 
would  loan  the  said  E.  F.  Young  fw  Mer* 
chanU'  A  Farmers'  Bank  910,000,  and  the 
South  Dunn  MMiufacttuing  Company 
910,000;  and  did  the  defendant  bank  make 
•aid  loans  as  agreed! 
A.  Yes. 

(6)  Did  E.  F.  Young,  in  furtheranee  of 
the  agreement  of  December,  1908,  execute 
the  paper  writing  of  February  9,  19041 

A.  Yea. 

(7)  Did  the  transfer  of  the  94,500  Nor- 
folk city  bonds  to  defendant  bank  enable 
the  defendant  bank  to  obtain  a  greater  per- 
centage of  its  debt  against  E.  F.  Young  than 
other  creditors  in  the  same  class  as  the  bank 
obtain  T 

A.  Yes. 

(8)  What  interest  did  E.  F.  Young  have 

gape  given  within  fonr  months  prior  to 
bankruptcy  did  not  constitute  a  valid  lien, 
although  made  in  acoordance  with  a  prior 
promise  to  give  security,  which,  not  express- 
ing in  terms  the  cliaracter  and  Bubject- 
matter  of  the  security,  could  not  create 
either  an  equitable  or  legal  mortgage. 

In  Re  Di»mal  Swamp  Contracting  Co.  135 
Fed.  415,  it  was  held  that  an  agreement 
made  at  the  time  when  a  loan  was  obtained, 
to  give  the  lender  security  upon  property 
to  be  purchased,  would  not  render  valid  a 
trust  deed  given  pursuant  thereto  within 
four  months  of  bankruptcy,  ao  as  to  per- 
mit its  allowance  as  a  valid  preferential 
claim,— eepecially  where  the  trust  deed  in 
question  would  not,  as  against  creditors, 
have  constituted  a  lien  until  duly  recorded. 
The  court  said:  "Once  let  it  be  understood 
that  conveyances  made  within  four  months 
of  bankruptcy  can  be  siicceftsfully  attacked, 
while  those  made  in  pursuance  of  a  pre- 
existing bona  ilde  agreement  will  be  upheld, 
and  the  entire  policy  of  the  bankrupt  law, 
in  so  far  as  it  undertakes  to  specify  the 
time  within  which  preferences  can  and  can- 
not be  assailed,  will  be  frustrated  and  de- 
stroyed. The  door  for  fraud  would  be  left 
wide  open,  and  creditors  would  never  know 
when  they  were  safe  in  dealing  with  the 
estates  of  their  debtors.  A  condition,  alike 
destructive  of  the  intereits  of  creditors  and 
bankrupts,  would  be  brought  about,  and  a 
harvest  for  diRhonest  debtors  afforded.  Tlie 
debtors  knowing  the  circumAtanci-<4  under 
whitdi  they  make  the  preferences,  their  gen- 
eral creditors  to  be  affected  thereby  would 
be  entirely  at  their  mercj-.'* 

Tn  Morgan  v.  Fir.ot  Nat.  Bank,  76  C.  C.  A. 
236,  145  Fed.  466,  it  was  held  that  a  truRt 
deed  could  not  be  considered  as  relating 
back  and  becoming  effective  as  of  the  date  of 
the  contract  providing  for  its  execution, 
in  order  to  sustain  it  as  against  creditors  as 
to  wliom  it  would  have  been  ineffectual  un- 
less recorded. 

In  Re  Great  Western  Mfg.  Co.  81  C.  C.  A. 
:I41. 162  Fed.  123,  it  was  held  that  a  mort- 
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in  the  94,40a  reeelved  by  the  defendant 
bank  from  a  sale  of  the  Norfolk  city  bonds  T 

A.  Three  thousand  one  hundred  and  fifty 
dollars,  with  interest  bom  March  1, 1904,  at 
6  per  cent. 

It  having  been  admitted  of  record  that  pe- 
tition in  bankruptcy  was  duly  filed  against 
said  B.  F.  Young  on  the  4th  day  of  June, 
1904,  and  that  subsequently  he  was  duly  ad- 
judged a  bankrupt,  and  that  the  plaintiffs 
are  the  duly  choun,  qualified,  and  now  act- 
ing trustees  of  said  Yonng  in  bankruptcy, 
and  that  the  defendant  is  a  duly  chartered, 
organized,  and  existing  banking  Institution 
under  the  laws  of  the  United  States,  now, 
upon  motion  of  the  counsel  for  plaintiffs,  it 
is  considered,  otdered,  and  adjudged  that 
the  plaintiffs  in  this  action,  R.  L.  Godwin,  J. 
D.  Barnes,  and  J.  M.  Hodges,  trustees,  do 
recover  of  the  defendant  in  this  action,  the 

gage  or  transfer  of  hia  property  by  an  insol- 
vent debtor  within  four  months  of  the  fil- 
ing of  a  petition  in  bankruptcy  against  him. 
which  otherwise  would  constitute  a  voidable 
preference,  is  not  deprived  of  that  character 
or  made  valid  by  the  fact  that  it  was  exe- 
cuted in  the  performance  of  a  contract  to  do 
so,  made  more  than  four  months  before  the 
filing  of  the  petition,  the  court  arguing 
that,  since  the  theory  and  purpose  of  the 
bankruptcy  act  are  to  distribute  the  unex- 
empt  property  which  the  bankrupt  owned 
four  months  before  the  filing  of  the  petition 
in  bankruptcy,  share  and  share  alike,  among 
his  creditors  of  the  same  class,  a  just  and 
fair  interpretation  and  execution  of  the  act 
demands  that  a  mortgage  or  transfer  within 
four  months,  in  pursuance  of  an  agreement 
which  of  itself  does  not  transfer  title,  should 
be  adjudged  voidable  if  it  is  otherwise  so. 
and  the  mortgagee  or  transferee  remitted 
to  his  original  agreement.  In  this  case,  it 
should  be  noted,  the  state  statutes  regarding 
the  filing  and  recording  of  mortgages  and 
transfers  were  expressly  held  not  to  affect 
the  disposition  of  the  question  IbtoItc^ 

— ^mortgages  covering  after-acquired  prop- 
erty. 

Where,  by  the  law  of  the  state,  a  chattel 
mortgagee,  upon  taking  possession  of  after- 
acquired  property,  thereby  secures  a  lien 
thereon  which  relates  back  to  the  date  of 
the  mortgage,  prior  to  the  claims  of  general 
creditors,  the  enforcement  of  such  inchoate 
lien  by  taking  possession  of  after-acquired 
property  covered  by  the  mortgage,  with  the 
mortgagor's  consent  after  condition  broken, 
as  authorized  by  the  mortgage,  without 
fraud,  but  with  knowledge  of  the  mortga- 
gor's insolvency  and  contemplated  bankrupt- 
cy, and  with  the  intent  to  make  the  lien 
available  for  the  payment  of  the  mortgage 
debt  before  other  complications  by  wuy  of 
attachment  or  bankruptcy  should  arise,  doe« 
not  amount  to  a  preference  voidable  1^  the 
trustee  in  bankruptcy,  although  such  action 
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IfurehiMm  Natkmal  Bank,  the  sum  of  9S,150 
and  interest  on  that  sum  from  Mardi  1, 
1904,  and  tbe  ooat  of  this  actkm  to  be  taxed 
by  the  clerk  of  this  court.  B.  B.  Jones, 
JudgR  Presiding. 

Thereupon  defendant  bank  excepted  and 
■appealed. 

Messrs.  E.  K.  Bryan  and  Shepherd  A 
Shepherd  for  appellant. 

Messrs.  Goodwin  A  Davla,  D.  H.  Mc- 
Lean, and  R.  Ij.  Godwin  tor  appellees. 

Hoke,  J.,  delivered  the  opinion  of  the 

■court : 

The  verdict  of  the  jury  on  the  flfUi  and 
sixth  issues  was  as  follows: 

(5)  Did  the  defendant  E.  F.  Young,  in 
December,  1903,  agree  verbally  with  the  de- 
fendant bank  to  transfer  to  said  bank  the 


Korfolk  dty  bonds  of  $4,500,  if  said  defend- 
ant bank  would  loan  the  said  E.F.  Young  for 
Merchants*  and  Farmers'  Itenk  $10,000,  and 
the  South  Dunn  Manufaotiuing  Com- 
pany $10,000;  and  did  the  defendut  bank 
make  said  loans  aa  agreed? 
A.  Yes. 

(6)  Did  E.  F.  Yonng.  in  furtherance  of  the 
agreement  of  December,  1903;  execute  the 
paper  writing  of  February  9,  1904 1 

A.  Yes. 

And  the  paper  writing '  referred  to  and 
established  by  the  sixth  issue  and  the  re- 
sponse thereto  contains  the  following  re- 
cital as  to  the  agreement  between  defendant 
bank  and  E.  Young,  of  date  December, 
1903,  and  more  than  four  months  prior  to  the 
institution  of  the  proceedings  in  bankruptcy: 
"Witnesseth,  that,  whereas,  the  Merchants' 
&  Farmers'  Bank  of  Dunn,  North  Carolina, 


was  taken  within  four  months  of  the  filing 
■of  the  petition  in  bankruptcy,  where  the 
mortgage  was  executed  before  that  time. 
Thompson  v.  Fairbanks.  196  U.  S.  516,  49 
L.  ed.  577,  25  Sup.  Ct.  Rep.  306;  Re  Rogers. 
132  Fed.  560;  Fisher  v.  Zollinger,  79  C.  C. 
A.  76,  149  Fed.  54. 

A  contrary  conclusion,  reached  in  Re 
Ball,  123  Fed.  164,  is  superseded  by  the 
later  decisions  above  cited. 

According  to  Fisher  v.  Zollinger,  supra, 
the  force  of  the  decision  in  Thompson  v. 
Fairbanks,  supra,  as  an  authority,  was  not 
destroyed  by  the  amendment  of  February 
5,  1903,  of  I  60a,  such  amendment  bearing 
only  upon  the  matter  of  liens  claimed  und^r 
unrecorded  transfers  required  by  the  law  of 
the  state  where  made,  to  be  recorded,  and 
therefore  not  affecting  questions  relating  to 
mortgages  &)vering  uter-acquired  property 
which  have  been  duly  recorded. 

But  where  a  chattel  mortgage  purporting 
in  terms  to  cover  after-awjuired  personal 
property  not  in  existence  is  held  not  to 
be  good  at  law  as  against  subsequent  cred- 
itors of  the  mortgaf;or,  although  a  court  of 
equity  might  give  effect  to  it  aa  between  the 
parties  thereto,  tbe  taking  possession  of 
such  after-acquired  property  will  not  give 
the  mortgagee  a  right  thereto  as  against 
the  mortgagor's  trustee  in  bankruptcy. 
Zartman  v.  First  Nat.  Bank,  189  N.  Y. 
267,  12  L.R.A.(N.8.)  1083,  82  N.  E.  127. 

— assignments  of  policies  of  insurance. 

In  Re  Little  River  Lumber  Co.  02  Fed. 
586,  it  was  held  that  the  receipt,  within 
four  months,  of  the  proceeds  of  fire-insur- 
■anee  policies  pledged  as  collateral  security 
more  than  four  months  before  the  date  of 
bankruptcy,  was  not  a  preference  which 
must  be  surrendered  as  a  condition  prece- 
'dent  to  proving  a  claim  against  the  bank- 

TUpt. 

In  McDonald  v.  Daskam,  53  C.  C.  A.  554, 
116  Fed.  276,  it  was  held  that,  where  an 
•enuitable  lien  was  created  by  a  parol  agree- 
:17L.R.A.(N.S.) 


ment,  upon  the  obtaining  by  a  mortgagor 
of  a  loan  from  a  bank  for  which  the  mort- 
,  gagee  was  to  become  surety,  that  the  mort- 
gage, togetlier  with  the  insurance  on  the 
mortgaged  property,  would  be  given  as  col- 
lateral security,  the  fact  that  the  policies 
were  not  actually  delivered  to  the  bank  un- 
til within  four  months  of  the  borrower's 
bankrupts  did  not  render  the  transfer  void 
as  an  unlawful  preference,  actual  delivery 
and  possession  of  the  policies  not  being 
indispensable  to  the  equitable  lien,  whien 
dated  from  the  agreement,  and  not  from 
the  delivery  of  the  policies. 

In  Wilder  v.  Watts,  138  Fed.  428,  it  was 
held  that  the  actual  assignment  of  policies 
of  insurance  after  a  loss  bad  occurred,  in 
accordance  with  an  agreement  with  the  lend- 
er of  many  to  insure  the  stock  of  goods  to 
be  purchased  therewith,  as  security  for  the 
loan,  which  thereby  created  an  equitable  lien 
upon  the  money  due  on  the  policies  of  in- 
surance, was  not  the  gilfing  of  a  preference 
which  would  amount  to  an  act  of  bank- 
ruptcy. 

In  Re  J.  F.  Grandy  k  Son,  146  Fed.  318. 
it  was  held  that,  where  a  husband,  man 
than  four  months  before  bankruptcy,  agreed 
to  assign  to  his  wife  certain  life-insurance 
policies  in  consideration  of  her  relinquish- 
ing her  dower  Interest  in  propenr  which  he 
desired  to  transfer  as  security  for  a  loan, 
the  fact  that  he  nPRlected  to  execute  a  form-  . 
al  assignment  until  shortly  before  the  fil- 
ing of  a  petition  in  voluntary  bankruptcy 
did  not  render  the  transfer  void  as  a  pref- 
erence. The  court,  after  reviewing  a  num 
her  of  decisions  in  which  a  contrary  con- 
clusion was  reached,  and  distinguishing 
them  upon  the  ground  of  an  intent,  therein 
shown,  to  mislead  subsequent  creditors,  or 
upon  the  ground  that  the  agreement  in  ques- 
tion was  not  sufficient  to  create  an  equit- 
able lien  upon  specific  property,  said:  "In 
nearly  all  of  them  the  lien  sought  to  be 
established  is  upon  property  actually  and 
visibly  in  the  possession  of  the  bankrupt, — 
a  possession  w-hlch  tends  to  give  the  bank- 
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is  indebted  to  the  Murchison  Xatiosal  Bank 
of  Wilmington,  North  Carolina,  in  a  large 
sum  of  money  which  was  loaned  to  the 
Merchants'  ft  Farmere'  Bank  and  the  South 
Dunn  Manufacturing  Company,  at  the  re- 
quest of  the  party  of  the  first  part;  and, 
whereas,  at  the  time  of  said  loans,  the  party 
of  the  first  part  agreed  with  the  said  Mur- 
chison National  Bank  that,  if  it  would  make 
said  loans,  that  the  party  of  the  first  part 
had  sold  three  brick  stores  in  the  town  of 
Dunn,  North  Carolina,  to  one  Charles  W. 
Priddy,  Incorporated,  of  Norfolk,  Virginia, 
and  that  the  deed  of  said  stores  was  to  be 
made  when  the  abstracts  of  title  for  said 
stores  had  been  approved  by  said  Priddy  ( in. 
corporated),  and  the  purcltase  money  was 
paid,  and  it  was  agreed  by  the  said  parties 


hereto  that,  if  the  said  Murdiiaon  bank, 
would  make  said  loans,  the  faitj  of  the 
first  part  would  pay  over  the  money  derired 
from  said  sale,  to  wit,  the  sum  of  $4,500.00. 
to  the  party  of  the  second  part  on  aecotiat 
of  the  indebtedness  then  created  to  the  said- 
party  of  the  second  part;  and,  whereas,  there- 
has  been  more  delay  in  consummating  said 
sale  than  was  anticipated,  and  the  said  party 
of  the  first  part  is  desirous  of  carrying  out 
said  agreement:  Now,  therefore,  in  Consider- 
ation of  thepremises,  the  said  party  of  tiie 
first  part  doth  hereby  transfer  and  assign,, 
sell,  and  convey,  to  the  said  party  of  the  sec- 
ond part,  all  his  right,  title,  interest,  and  es- 
tate in  the  three  stores  bargained  to  Nddy 
Company,  Limited,  and  the  purebaae  price 
thereof  when  same  is  received  on  the  consum- 


rupt  credit,  and  enables  him  to  buy  goodn 
or  obtain  loans  from  other  creditors.  In 
some  of  them  the  alleged  liens  are,  in  terms, 
declared  invalid  by  the  recording  laws  of  the 
several  states.  In  some,  the  precise  proper- 
ty claimed  to  be  covered  by  the  lien  is  in- 
capable of  identification.  They  are  in  the 
nature  of  secret  liens,  winch  are  as  obnox- 
ious in  equity  as  in  law.  If  they  were  al- 
lowed, as  is  well  observed  by  Judge  Waddill 
in  the  case  already  cited,  'the  door  for 
fraud  would  be  left  wide  open,  and  credit- 
ors would  never  know  when  they  were  safe 
in  d«tling  with  the  estates  of  their  debtors;' 
and,  as  is  said  by  Judge  Baker,  'it  would 
be  a  standing  invitation  to  perjury,  and 
would  defeat  the  declared  policy  and  purpose 
of  our  state  legislation  as  well  as  the  policy 
and  purpose  of  the  bankrupt  act.'  I  am 
in  entire  accord  with  the  views  thus  ex- 
pressed, and  believe  that  all  of  these  cases 
were  correctly  decided;  but  it  does  not  seem 
to  me  that  the  facts  upon  which  those  de- 
cisions rest  have  any  analogy  to  Grandy's 
Case.  If  Grandy  had  borrowed  money,  from 
his  wife,  and  agreed*  to  give  her  a  lien  upon 
property  of  which  he  was  in  pwssession, 
and,  in  remaining  in  possession  and  treating 
the  property  as  his  own,  obtained  credit  up- 
on the  faith  of  his  title  to  it,  such  secret 
lien  would  be  abhorrent  to  equity,  and  in- 
valid under  the  bankrupt  act;  but  such  is 
not  the  case  here.  He  obtained  from  Mrs. 
Grandy  her  renunciation  of  dower  for  valu- 
able consideration,  upon  the  absolute  prom- 
ise that  he  would  assign  to  her  these  poli- 
cies of  insurance,  the  cash  value  of  wbicb, 
as  admitted  by  the  testimony,  was  about  the 
same  as  the  value  of  her  dower  interest. 
The  contract  was  absolute.  He  was  not  in- 
solvent at  the  time,  and  there  was  no  ques- 
tion as  to  the  good  faith  of  the  transaction. 
There  is  no  statute  which  requires  the  re- 
cording of  a  transfer  of  this  character, 
nor  was  a  written  agreement  necessary. 
A  parol  agreement,  if  properly  proved, 
would  be  enforceable  in  equity.  His  in- 
terest in  these  policies  was  in  the  nature 
of  a  chose  in  action.  There  is  no  proof  that 
any  of  the  creditors  kpew  of  the  existence 
of  these  policies  of  insurance.  They  were : 
17L.R.A.(N.S.) 


not  assets  or  property  the  possession  of 
which  tended  to  enhance  his  credit.  No 
creditor  can  fairly  claim  that  he  extended 
credit  to  him  by  reason  of  his  supposed 
title  to,  or  possession  of,  these  policies,  or 
that  the  failure  to  make  the  formal  assign- 
ment was  with  a  view  of  hindering,  delaying, 
or  defrauding  creditors.  Mrs.  Grandy's  right 
and  title  to  these  policies  accrued  at  the  mo- 
ment when  she  signed  her  renunciation  of 
dower,  which  was  the  consideration  paid. 
Equity  from  that  date  would  have  compelled 
the  execution  of  such  formal  papers  as  were 
necessary  to  enable  her  to  obtain  her  own. 
and  in  such  circumstances  the  date  of  the 
formal  assignment  does  not  seem  to  me  ma- 
terial." 

— miscellaneous. 

In  Re  Wolf,  122  Fed.  127,  it  was  held 
that  the  note  of  the  bankrupt  debtor  could 
not  be  treated  as  the  giving  of  a  preference, 
but  that  the  transaction  must  be  predicated 
as  of  the  date  when  the  payment  en  the  note 
was  made. 

In  Re  Mandel,  127  Fed.  863  (affirmed 
without  opinion  in  68  C.  C.  A.  646,  135- 
Fed.  1021 ) ,  it  was  held  that,  where  the  bank- 
rupt had  assigned  accounts  receivable  to  a- 
bank,  which  made  loans  thereon  to  an 
amount  less  than  their  face,  under  a  prior 
agreement  that  any  surplus  collected  on 
such  accounts  should  be  applied  on  any 
other  indebtedness  which  might  at  the  time 
be  due  the  bank,  the  date  of  the  assignment 
of  the  various  accounts,  and  not  of  the 
agreement,  is  to  be  considered  in  determin- 
ing the  character  of  the  ap|dieation  of  aoch- 
surplus  as  a  preference. 

In  Johnston  v.  Huff,  A.  A  M.  Co.  66  C.  C. 
A.  534,  133  Fed.  704,  it  was  held  that,  where 
a  contractor  had  g^ven  his  creditor  an  order 
on  his  principal  for  any  sums  due  him,  with 
the  understuiding  that  It  should  not  be 
presented  imless  the  debtor  should  fail  to 
keep  up  his  payments,  and  such  order  was- 
not  presented  until  the  day  before  the  fil- 
ing of  a  petition  in  bankruptcy,  the  trans- 
fer was  to  be  r^rded  as  of  the  date  wheo' 
the  order  was  made  efl'ective  by  being  pre- 
sented. 
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oiation  of  the  sale."  There  U  no  allega- 
tion of  fraud  in  the  transaction  between 
these  parties  in  December,  nor  that  the  same 
was  had  with  any  intuit  to  evade  the  gen- 
eral policy  or  express  provisions  of  the  bank- 
ruptcy act.  This  being  true,  on  the  facts 
«Btab1ished  by  these  two  flndings,  the  court 
is  of  opinion  that,  for  a  present  cash  con- 
sideration then  passing,  a  claim  was  creat- 
ed in  favor  of  defendant,  to  these  bonds, 
the  purchase  price  of  the  property  referred 
to  in  the  agreement,  which  attached  as  soon 
as  they  passed  in  consideration  for  the  sale, 
good  against  the  bankrupt  himself,  and  en- 
forceable in  equity  against  the  plaintiffs 
holding  the  estate  as  trustees  under  the 
bankruptcy  proceedings;  and  there  is  noth- 
ing in  the  verdict  on  the  other  issues  which 

In  Re  W.  W.  Mills  Co.  162  Fed.  42,  it  was 
held  that  the  character  of  the  assignment 
of  notes  and  a  mortgage  by  a  corporation, 
within  four  months  of  bankruptcy,  as  a 
preference,  is  not  affected  by  the  fact  that 
it  was  a  ratification  of  a  prior  invalid  trans- 
fer made  by  an  officer  thereof  before  the 
four  months  period. 

In  Vitzthum  t.  Large.  162  Fed.  686,  it 
was  held  that  the  transfer  of  property  with- 
in four  months  Immediately  preceding  the 
bankruptcy,  to  apply  upon  a  prior  debt  of 
the  bankrupt,  though  in  pursuance  of  an 
agreement  made  with  him,  prior  to  said 
four  months,  that  he  would  do  so,  was 
voidable  as  a  preference. 

In  Torrance  v.  Winfield  Nat.  Bank,  66 
Kan.  177,  71  Pac.  235,  it  was  held  Uiat  an 
agreement  made  when  a  debt  was  created, 
to  make  payment  out  of  money  to  be  derive  I 
from  a  designated  enterprise,  did  not  create 
a  lien  on  such  funds  which  would  affect 
the  character  of  its  application  on  the  delit. 
within  four  months  of  bankruptcy,  as  a 
preference;  the  court  saying:  "The  statute 
makes  no  exceptions  in  favor  of  payment 
made,  or  security  given,  within  the  four 
months  pursuant  to  a  previous  agreement, 
but  declares  all  preferential  transfers  made 
within  that  time  voidable.  There  is  no 
provision  in  the  statute  protecting  execu- 
tory contracts  for  security."  The  frequent- 
ly cited  case  of  Babin  v.  Camp,  98  Fed. 
974,  3  Am.  Bankr.  Rep.  678,  is  doubted  and 
disUnguisbed. 

In  First  Nat.  Bank  v.  Johnson,  68  Neb. 
641,  94  N.  W.  837,  it  was  held  that,  where 
a  chattel  mortgage  covered  a  certain  num- 
ber of  cattle  out  of  a  mass,  without  sepa- 
rating or  identifying  them,  so  that  no  lien 
upon  any  specific  chattel  was  created;  but 
afterward  and  within  four  months  of  bank- 
KUptcy,  and  while  the  mortgagor  was  insolv- 
ent, they  were  separated  and  identified 
through  a  seizure  made  by  the  mortgagee, 
the  mortgagor  acquiescing  in  such  separa- 
tion and  identification, —  the  lien  was  creat- 
ed then  for  the  drat  time,  and  constituted  a 
preference  within  the  meaning  of  |  60  of 
the  bankruptcy  act. 

In  Mathews  v.  Hardt,  79  App.  Div.  570, 
17L.B.A.(N.S.) 


destroys  or  impairs  the  force  and  effect  of 
this  position,  the  word  "transfer"  in  the 
fourth  issue  evidently  having  the  same  sig- 
nificance as  in  the  flfth. 

It  is  accepted  doctrine  that,  as  a  general 
proposition,  the  trustee  in  bankruptcy  is 
vested  with  no  better  right  or  title  to  the 
property  than  the  bankrupt  bad  when  the 
trustee's  title  accrued;  and,  unless  in  contra- 
vention of  some  established  principle  of  law 
or  public  policy,  or  some  express  provision 
of  the  bankruptcy  act,  a  claim  valid  against 
the  bankrupt  wilt  be  upheld  against  his 
trustee.  York  Mfg.  Go.  v.  Cassell,  201  U.  S. 
344-352,  50  L.  ed.  782-785,  26  Sup.  Ct.  Rep. 
481;  Hewit  v.  Berlin  Mach.  Works,  194  U. 
S.  296,  48  L.  ed.  B86,  24  Sup.  Ct.  Rep.  690; 
Smith  T.  Godwin,  145  N.  G.  242,  68  S.  E. 

80  N.  Y.  Supp.  462,  it  was  held  that,  where 
a  corporation  was  formed  to  take  over  the 
assets  of  a  debtor  who  had  failed  in  busi- 
ness, the  stock  being  distributed  among  hU 
creditors,  and  one  of  such  creditors  agreed 
to  furnish  the  corporation  with  working 
capital  to  be  secured  by  a  general  lien  upun 
all  of  the  property  acquired  by  the  corpora- 
tton,  the  taking  possession  by  such  crwlitor 
within  four  months  of  bankruptcy  consti- 
tuted a  preference  within  the  meaning  of 
the  bankru})tcy  act,  although  in  pursuance 
of  such  agreement  for  a  lien.  The  court 
said:  "In  the  case  at  bar  the  effect  and  re- 
sult of  the  possession  which  the  defendants 
took  of  the  property  of  the  corporation  with- 
in the  four  months  were  to  enable  them 
to  obtain  a  greater  percentage  of  their  debt, 
and  they  had  sufHcient  cause  for  believing 
that,  by  taking  possession,  they  would  ob- 
tain a  preference.  They  were  entirely  fa- 
miliar with  the  compromise  with  the  credit- 
ors of  Smith,  resulting  in  the  reorganiza- 
tion of  the  business,  the  original  financial 
diSiculties  of  the  company,  the  means  con- 
sisting of  the  loan  from  them  whereby  it 
was  enabled  to  do  business,  and  the  inabili- 
ty of  the  corporation  to  repay  to  thrm,  as 
promised,  any  part  of  the  sum  which  they 
had  advanced,  or  to  continue  without  fur- 
ther moneyn.  If  the  bankruptcy  act  is  sus- 
ceptible of  the  construction  which,  under  the 
decisions,  has  been  given  to  it,  that  a  trans- 
fer is  to  be  regarded  as  of  the  date  when 
possession  is  taken,  then,  though  the  taking 
of  possession  was  merely,  as  in  this  case, 
to  effectuate  an  agreement  made  in  good 
faith  and  many  months  before  the  prohibit- 
ed time  for  giving  a  preference,  the  transfer, 
if  the  creditor  has  reasonable  cause  to  be- 
lieve when  such  possession  is  taken  that  a 
preference  was  intended,  is  nevertlieless  one 
which,  under  the  act,  is  voidable,  so  that 
the  trustee  may  maintain  an  action  to  re- 
cover the  property  or  its  proceeds." 

The  attempt  is  sometimes  made,  as  In 
Re  J.  F.  Grandy  &.  Son,  146  Fed.  318,  to  ex- 
plain the  foregoing  decision  as  being  really 
based  upon  the  fact  that  the  creditor  was, 
at  the  time  of  the  making  of  the  agree- 
ment, entirely  familiar  with  tbe  financial 
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1089;  Loveland,  Buikr.  2d  ed.  p.  368.  Aa 
said  in  this  lost  citation  (Loreland,  tnpta) : 
"The  trustee  takes  the  title  of  the  bankrupt 
subject  to  all  equities,  liens,  or  encum- 
brances, vbether  created  by  operation  of  law 
or  hj  the  act  of  the  bankriqtt,  which  ex- 
isted against  the  property  in  the  hands  of 
the  bankrupt,  except  in  eases  of  levies,  judg- 
ments, attachments,  or  other  judlci^  liens 
created  against  the  property  within  four 
months  preceding  the  eommeneement  of  pro- 
ceedings in  bankruptcy,  and  except  in  cases 
where  the  disposition  of  property  by  the 
bankrupt  is  declared  by  law  to  be  fraudu- 
lent and  Toid."  It  is  also  established  that, 
unless  the  bankruptcy  act  otherwise  pro- 
vides, the  validity  of  an  assignment  or  claim 
IB  to  be  determined  in  accordance  with  the 
principles  of  local  law.  Thompson  v.  Fair- 
banks, 196  U.  8.  616,  49  L.  ed.  577,  25  Sup. 
Ct.  Rep.  306;  Humphrey  v.  Tatman,  198  U. 
S.  91,  49  L.  ed.  956,  25  Sup.  Ct.  Rep.  567. 
And  it  wil  be  observed  that,  under  our  law, 
no  valid  objection  can  be  urged  against  the 
defendant's  claim  by  reason  of  the  fact  that 
the  bonds,  the  subject-matter  of  the  con- 
tract, and  which  represented  the  purchase 
price  of  the  property,  were  not  in  the  pos- 
session or  control  of  the  bankrupt  when  the 
agreement  of  December  was  entered  Into. 
On  the  contrary,  unless  inhibited  by  some 
principle  of  public  policy,  our  decisions  ex- 


pressly uphold  and  cmforoe  suiA  ctrntraeta^ 
both  *•  to  tangible  property  and  ehoses  in 
action,  to  vested  aa  well  as  contli^iait  inter- 
ests. Brown  v.  Dail,  117  N.  C.  41,  23  S.  £. 
4S;  Williams  v.  Chapman,  118  N.  C.  943, 
M  8.  E.  810;  Virginia-Carolina  Chemical 
Co.  V.  McNair,  130  N.  C.  326,  61  S.  £.  949; 
Kelson  t.  Edwards,  40  Barb.  283. 

Applying  these  principles,  we  are  of  the 
opinion  that  the  force  and  effect  of  the  ver- 
dict ia  to  establish,  for  a  cash  oonsideraiinn, 
to  wit,  the  loan,  an  equitable  assignment  of 
these  bonds,  the  purchase  price  of  the  prop- 
erty in  December,  1903,  the  date  when  the 
contract  was  made,  to  be  consummated  by 
delivery  of  the  bonds  whenever  and  as  aoaa 
aa  they  came  into  the  control  of  EL  F.  Young, 
pursuant  to  the  sale  which  was  then  being 
conducted.  While  the  language  of  the  issue, 
'*verbally  agreed  to  transfer,"  might  bp  con- 
strued as  constituting  an  executory  agree- 
ment, when  taken  in  connection  with  the 
pleadings  and  evidence,  and  especially  in  ref- 
erence to  the  more  explicit  ascertainment 
of  the  terms  of  the  December  trade,  made  a 
part  of  the  verdict  on  the  sixth  isaue,  we 
think  tliat  a  present  equitable  assignment 
was  thereby  created,  and  the  words  "agree 
to  transfer^  clearly  referred  to  an  agree- 
ment to  "deliver"  the  bonds  whenever  the 
same  came  to  liand.  This  meaning  of  the 
term  "transfer"  ia  reoognized  in  the  defini- 


affairs  of  the  debtor,  and  knew  that  such 
secret  agreement  would  not  prevent  the 
debtor  from  obtaining  credit. 

Decisions  under  earlier  acts. 

Although  the  provisions  of  the  bankrupt- 
cy act  of  1808  here  under  consideration  have 
no  exact  parallel  in  earlier  enactments,  the 
acts  of  1841  and  1867  both  established  a 
time  within  which  the  creation  of  prefer- 
ences was  prohibited.  Decisions  under  these 
acts,  involving  the  question  whether  the 
character  of  a  transfer  or  lien  is  to  be  deter- 
mined aa  of  the  time  when  it  was  made  or 
created,  or  as  of  the  time  of  an  antecedent 
executory  agreement  therefor,  are  proper- 
ly to  be  considered  in  this  connection.  And 
since,  as  hereinbefore  pointed  out,  the  fact 
of  creation  of  a  zone  of  voidability  has  no 
necessary  connection  with  the  question  as 
to  the  time  at  which  the  character  of  the 
transaction  is  to  be  determined,  those  deci- 
sions which  consider  transactions  solely 
with  reference  to  their  fraudulent  charac- 
ter are  also  in  point. 

—act  of  1800. 

In  Bundle  v.  Murgatroyd,  4  Dall.  304,  1 
L.  ed.  843,  it  was  held  th&t  no  antecedent 
contract  could  make  valid,  upon  the  provi- 
sions and  principles  of  the  bankrupt  law,  a 
mortgage  given  by  a  bankrupt  husband  to 
secure  to  his  wife  the  amount  of  a  legacy  to 
her  which  had  been  placed  in  his  nands, 
17L.RJl.(N.S.) 


if  the  bankrupt  actually  gave  it  when  he 
was  insolvent,  upon  the  eve  of  a  legal 
bankruptcy;  since  tbe  general  creditors  had 
then  acquired  an  interest  in  his  estate, 
and  ii  was  too  late  to  perform  an  engage- 
ment for  giving  preferences  and  securities, 
at  their  expense,  to  any  particular  creditor. 

In  M'Mechen  v.  Grundy,  3  Harr.  ft  J.  185, 
it  was  held  that  a  conveyance  made  in  lieu 
of  transferring  certain  bank  stock  which  the 
bankrupt  had  agreed  to  transfer  to  certain 
indor»er3  to  secure  them  against  loss  was 
not  fraudulent  as  to  the  other  creditors, 
under  the  bankrupt  law,  not  having  been 
.spontaneously  made  in  "consequence  of  a 
formed  design  to  become  a  bankrupt, 

—act  of  1841. 

In  Tucker  v.  Daly,  7  Gratt.  330,  it  was 
held  that  the  assignee  in  bankruptcy  of  tbe 
obligee  of  a  bond  oould  not  recover  the  pro- 
ceeds from  one  to  whom  the  bankrupt  had 
assigned  it,  after  the  commission  of  an  act 
of  Kinkruptcy,  in  pursuance  of  a  previous 
agreement  to  do  so  to  indemnify  such  person 
for  becoming  a  surety,  where  no  facts  or  cir- 
cumstances were  found  to  justify  the  infer- 
ence that  such  agreement  was  made  in  con- 
templation of  bankruptcy,  the  assignee  tak- 
ing the  property  subject  to  all  the  equities 
which  had  attached  uiereto. 

— «et  of  1867. 
In  Hauseltv.  Harrison,  105  U.  8.  401,  26 
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tion  of  tbe  word  given  by  tne  bankruptcy  act 
Jul;  1,  1898,  chap.  641.  §  1,  30  SUt.  at  L. 
S44.  U.  S.  Comp.  Stat.  1901,  p.  3418,  has 
been  applied  in  Tarioiu  decisions  rendered 
in  administration  of  tbe  law  (8  Words 
Phrases,  p.  7066),  and  Is  so  clearly  the  sig- 
nificance contemplated  by  the  parties  in  the 
transaction  as  established  by  the  verdict 
that  we  have  no  hesitation  in  holding,  as 
stated,  that  the  contract  amounted  to  a 
present  equitable  assignment  in  December, 
more  than  four  months  prior  to  the  institu- 
tion of  the  bankruptcy  proceedings;  and  the 
right  of  defendant  to  the  bankrupt's  interest 
in  these  bonds  is  supported  by  well-estab- 
lished principles  of  equity  and  b^  the  great 
weight  of  authority.  Walker  t.  Brown,  165 
U.  S.  655,  41  L.  ed.  866,  17  Sup.  Ct.  Rep.453; 
Hauselt  v.  Harrison,  105  U.  S.  401,  26  L.  ed. 
1075;  Union  Trust  Co.  t.  Bulkeley,  80  C.  C. 
A.  328.  160  Fed.  510;  Re  J.  F.  Qrandy  & 
Son,  (D.  C.)  146  Fed.  318;  Wilder  v.  Watts 
(D.  C.)  138  Fed.  426;  Sabin  v.  Camp  (C.  C.) 
98  Fed.  974;  Smith  v.  Godwin,  supra;  Brem 
V.  Covington,  104  N.  C.  589,  10  S.  E.  706; 
lAWBon  V.  Pringle,  98  N.  C.  450,  4  S.  E.  188. 
See  also  a  very  full  and  learned  note  by  the 
editor  to  case  of  Moody  v.  Wright,  46  Am. 
Dec.  706-717  (the  case  being  from  13  Met. 
17).  In  this  lost  reference,  on  page  717,  it 
is  said:  "The  ground  of  these  decisions  is  that 
the  mortgage,  though  inoperative  as  a  con- 

L.  ed.  1075,  it  was  held  that  a  sulnequent 
agreement,  if  mode  in  good  faith  for  tB« 
purpose  of  securing  to  one  party  the  benefit 
of  a  prior  contract  in  the  nature  of  an 
equitable  mortgage,  though  made  with 
knowledge  of  the  insolvency  of  the  other 
party  and  in  contemplation  of  bis  bank- 
ruptcy, was  not  an  unlawful  preference  in 
fraud  of  tbe  bankrupt  law. 

In  Steadman  v.  Ca8we11>  2  Haskell,  376, 
Fed.  Cas.  No.  13,330a,  it  was  held  that  a 
conveyance  hy  a  bankrupt,  within  one  month 
of  his  bankruptcy  proceedings,  of  property 
that  he  had  previously  sold  and  the  posses- 
sion of  which  he  had  surrendered  to  the  pur- 
chaser, but  without  then  conveying  the  legal 
title,  was  valid. 

In  First  Nat.  Bank  v.  Haire,  36  Iowa, 
448,  it  was  beld  tliat  the  assignment  to  a 
bank  of  a  bond  and  mortgage,  which  assign- 
ment, though  made  within  four  months  p'ri- 
ortotbe  bankruptcy  proceedings  and  after 
the  bank  had,  as  it  was  claimed,  actual 
knowledge  of  acts  of  bankruptcy,  wasi  in 
pursuance  of  a  previous  agreement  that,  in 
case  of  default  in  payment  of  a  note,  to  se- 
cure the  indorser  of  which  the  bond  and 
mortgage  was  made,  the  security  should 
inure  to  Uie  .bank,  was  valid,  the  right  of 
the  bank  inhering  in  and  arising  out  of  tbe 
original  transaction. 

In  Gage  V.Dow,  59  N.  H.  383,  it  was  held 
that  an  assignment  of  funds  arising  from  a 
sale  of  property  to  be  delivernl.  made  in 
good  faith  and  not  in  contemplation  of 
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veyance,  is  operative  as  an  executory  con- 
tract which  attaches  to  the  property  wheu 
acquired,  and  in  equity  transfers  the  bene- 
ficial interest  to  the  mortgagee,  the  mort- 
gagor being  held  as  trustee  for  him,  in  ac- 
cordance with  the  familiar  maxim  that  equi- 
ty considers  that  done  which  ought  to  be 
done."  Per  Ihirfee,  Ch.  J„  in  Williams  v. 
Briggs,  11  R.  I.  478,  23  Am.  Bep.  618.  The 
case  of  Mitchell  r.  Winslow,  2  Story,  630, 
Fed.  Cas.  No.  9,673,  is  a  leading  American 
case  upon  this  subject.  A  mortgage  was  giv- 
en in  that  case  by  two  manufacturers  of 
cutlery  upon  all  the  tools  and  machinery  in 
their  manufactory^  and  upon  all  the  tools 
and  machinery  which  they  might  purchase 
within  four  years,  and  all  stock  that  they 
might  manufacture  during  the  same  time.  It 
was  held  to  create  a  good  equitable  lien,  and 
was  protected  as  such  under  the  bankruptcy 
act.  At  page  644  of  2  Story,  Story,  J.,  said: 
"It  seems  to  me  a  clear  result  of  all  the 
authorities  that,  wherever  the  parties,  by 
their  contract,  intended  to  create  a  positive 
lien  or  charge,  either  upon  real  or  upon  per- 
sonal property,  whether  then  owned  by  the 
assignor  or  contractor,  or  not,  or,  if  per- 
sonal property,  whether  it  is  then  in  ease  or 
not,  it  attaches  in  equity  as  a  lien  or  charge 
upon  the  particular  property  as  soon  as  the 
assignor  or  contractor  acquires  a  title  thereto 
against  tbe  latter,  and  all  persons  asserting 

bankruptcy,  for  &  sufficient  consideration, 
and  more  than  four  months  before  proeeed- 
inga  in  bankruptcy  was  oommenoed,  was 
valid  even  as  to  payments  received  within 
the  four  months. 

In  Burdick  t.  Jackson,  7  Hun,  488,  it 
was  held  that  a  mortgage  given  by  a  bank- 
rupt shortly  before  the  filing  of  a  petition, 
pursuant  to  a  parol  agreement  to  do  so. 
made  fifteen  months  before,  and  based  upon 
a  good  consideration,  could  not  be  avoided 
as  a  fraudulent  preference  under  the  bank- 
rupt act,  the  trustee  having  taken  the  prop- 
erty subject  to  the  equity  created  by  such 
parol  agreement. 

In  Hewitt  v.  Northup,  9  Hun,  543,  af- 
firmed in  75  N.  Y.  600,  it  was  held  tliiit  a 
mortgage  upon  the  individual  property  of  a 
partner,  given  in  pursuance  of  a  parol  agree- 
ment that  one  would  be  given  to  secure  & 
loan,  upon  request,  could  not  be  avoided  by 
the  assignees  in  bankruptcy  of  the  firm  as  * 
frauduent  transfer  or  encumbrance  to  de- 
feat or  delay  the  operation  of  the  bankrupt- 
cy act  within  four  months  before  the  filing 
of  the  petition;  such  mortgage,  in  creating 
a  legal  lien  in  place  of  the  equitable  lien, 
giving  the  mortgagee  no  preference  over  the 
firm  creditors  which  he,  as  a  creditor  of 
the  Individual  partner,  did  not  already 
possess.  Tbe  court  went  on  to  say,  how- 
ever, that,  as  between  creditors  of  the  same 
degree,  no  prevailing  equity  could  aria* 
from  such  an  antecedent  promiM, 
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a  claim  thereto  under  him,  either  yoluntarily 
or  with  notice,  or  in  bankruptcy."  And  in 
Walker  V.  Brown,  aupra,  the  general  doc- 
trine is  stated  thus,  citing  with  approval  3 
Pom.  Eq.  Jur,  p.  1235:  "Every  express  ex- 
ecutory agreement  in  writing,  whereby  the 
contracting  party  sufficiently  indicates  an 
intention  to  make  some  particular  property, 
real  or  personal,  or  fund,  therein  describ^-d 
or  identified,  a  security  for  a  debt  or  other 
obligation,  or  whereby  the  party  promises  to 
convey,  or  assign,  or  transfer  the  property 
as  security,  creates  an  equitable  lien  upon 
the  property  bo  indicated,  which  is  enforce- 
able against  the  property  in  the  hands  not 
only  of  the  original  contractor,  but  of  his 
heirs,  administrators,  executors,  voluntary 
assignees  and  purchasers,  or  encumbrancers 
with  notice."  By  the  contract  of  December, 
1903,  when  these  bonds  came  into  his  pos- 
eession  and  control,  E.  F.  Young  had  no 
right  to  deal  with  them,  except  to  deliver 
them  to  the  defendant  bank  as  required  by 
its  terms.  On  the  equitable  principle  which 
considers  that  done  which  the  parties  are 
under  a  binding  agreement  to  do,  said  Young 
bad  no  right  to  make  any  other  disposition 
of  this  specific  property.  This  is  the  prin- 
<!ipal  test  by  which  an  equitable  assignment 
may  be  distinguished  from  an  executory 
agreement  to  assign,  and  a  case  is  presented 
where  the  claimant  has  a  right  to  the  specif- 
ic property  against  the  bankrupt  himself, 
and  where,  in  the  absence  of  some  interfer- 
ing state  regulation,  or  of  some  adverse  pro- 
vision of  the  bankruptcy  law  itself,  the  de- 
fendant's right  is  enforceable  against  the 
trustee.  It  is  this  creation  of  a  present  in- 
terest in  the  bonds  themselves,  amounting 
to  an  equitable  assignment  thereof,  which 
differentiates  the  present  ca?e  from  many  of 
those  cited  and  relied  upon  by  the  plain- 
tiffs, trustees.  Some  of  these  were  cases 
where,  from  the  very  general  terms  of  the 
agreement,  no  right  in  any  specific  property 
was  acquired  at  all.  In  others  from  the  na- 
ture of  the  interest,  or  by  reason  of  some  in- 
terfering principle  of  positive  law  or  pub- 
lic policy,  no  right  in  any  specific  property 
was  created,  except  within  the  period  when 
it  was  avoided  by  express  provisions  of  the 
bankruptcy  law  itself.  Thus,  in  Sheridan's 
Case  (D.  C.)  98  Fed.  406.  there  was  pn  ex- 
ecutory agreement  to  pledge  property,  made 
prior  to  the  four  months,  and  the  property 
was  actually  delivered  within  such  period. 
By  the  very  nature  of  a  pl<Mige,  no  interest 
passes  until  delivery,  and  this  was,  on  that 
ground,  avoided  as  a  prohibited  preference. 

In  several  other  decisions  an  executory 
agreement  to  give  a  chattel  mortgage,  made 
prior  to  the  four  months,  was  not  allowed  to 
validate  the  mortgages  executed  or  regis- 
tered within  the  prohibited  period.  Re  Great 
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Western  Mfg.  Co.  81  C.  C.  A.  341,  152  Fed. 
123;  Loeser  v.  Savings  Deposit  Bank  A  T 
Co.  78  C.  C.  A.  5ft7, 148  Fed.  975;  Re  DUmal 
Swamp  Contracting  Co.  (D.  C.)  135  Fed.  415. 
These  and  other  like  cases,  as  we  mpprehend 
them,  were  decided  either  because  of  some 
state  law  which  avoided  such  mortgages 
against  creditors,  except  from  registra' 
tion,  or  by  reason  of  the  amendment 
to  the  bankruptcy  act  made  on  Feb- 
ruary 5,  1903  (32  Stat,  at  L.  799,  chap.  487, 
S  13,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  1031}  = 
to  the  effect  that,  "where  the  preference 
consists  in  a  transfer,  such  period  of  foui 
months  shall  not  expire  until  four  montlis 
after  the  date  of  the  recording  or  regis- 
tering of  the  transfer,  if  by  law  such  re- 
cording or  registering  is  required."  And 
this  requirement  of  registration  distin- 
guishes a  decision  of  our  own  court.  Lance 
V.  Tainter,  137  N.  C.  249,  49  S.  E.  211. 

Without  going  into  a  carefid  analysis  ot 
these  decisions,  which  could  serve  no  good 
purpose  and  would  \induly  lengthen  our 
opinion,  we  deem  it  sufficient  to  say  that 
they  do  not  apply  here.  This  case  presents 
no  executory  agreement  to  make  a  pled^ 
of  personal  property  as  security  for  a  past 
indebtedness,  nor  is  it  an  executory  agree- 
ment to  give  a  chattel  mortgage  or  otlier 
lien  which  requires  registration  either  by 
state  law  or  the  bankruptcy  act  and  its 
amendments.  But,  as  we  have  endeavored 
to  show,  it  is  a  present  equitable  assign- 
ment for  a  cash  consideration  of  the  bonds. 
to  be  delivered  or  "transferred"  to  the  de- 
fendant bank  whenever  they  come  into  pos- 
session of  the  bankrupt,  and  to  be  then  ap- 
propriated to  the  indebtedness  as  far  as  they 
would  pay  the  same. 

Since  the  opinion  was  prepared,  it  has 
been  earnestly  contended  that,  inasmuch  as 
the  contract  under  which  the  defendant 
claims  the  bonds  applies  also  in  terms  to 
realty,  the  case  of  Lance  v,  Tainter,  supn, 
is  direct  authority  against  the  defendant's 
claim.  This  position  might  avail  the  plain- 
tiffs if  the  sale  of  the  land  had  not  been 
carried  out  and  the  defendant  was  seeking 
to  establislf  its  claim  against  the  land  it- 
self. The  sale,  however,  was  completed  ac- 
cording to  the  contract  with  the  Norfolk 
company,  and  this  litigation  is  over  the 
pTOoeeda.  Our  registration  taws  concerning 
realty  have,  therefore,  no  application  to  the 
cause,  on  the  principle  established  in  the 
decisions  of  Bourne  v.  Sherrill,  143  N.  C. 
381,  118  Am.  St.  Rep.  §09,  55  S.  E.  799. 
and  the  authorities  therein  cited. 

We  are  of  opinion,  therefore,  and  bo  hold, 
that  there  was  error  in  the  judgment  as  ren- 
dered, and  that,  as  a  conclusion  of  law  on 
the  verdict  as  it  now  stands,  there /should 
be  judgment  entered  tli^t  defenduit  go 
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without  day.    Let  thiB  be  oertifled,  and 
judgment  entered  accordingly. 
BeTersed. 

Brown,  J.,  did  not  sit. 
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LAKE  DRUUMOND  CANAL  ft  WATER 
COHPANT,  Appt. 

T. 

T.  M.  BUBNHAM  et  aL 

(147  N.  C.  41,  60  a  E.  660.) 

Limitation    of    aotiona  —  correlatlTe 
rights. 

A  canal  company  whicb,  under  atatutory 
authority,  has  constructed  and  maintained 
for  more  than  forty  years  a  channel  to  feed 
the  waters  of  a  lake  into  its  canal,  may 
abandon  and  close  the  channel,  thereby 
causing  the  water  of  the  lake  to  seek  its 
former  outlet,  without  liability  for  conse- 
quential injuries  to  lands  not  abutting  on  the 
cnannel,  but  which  had  been  reliev^  by  it 
from  a  burden  which  they  formerly  bore. 

(March  4,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Camden  County 
granting  affirmative  relief  to  defendants  in 
a  proceeding  to  enjoin  interference  with 
plaintiff's  canal.    Reversed  in  part. 

Statement  by  Hoke,  J.: 

The  action  was  instituted  by  plaintiff  to 
restrain  a  number  of  defendants  from  al- 
leged wrongful  injury  to  plaintiff's  canal, 
and  there  was  evidence  offered  tending  to 


show  "the  plaintiff  owns  the  canal  former- 
ly  known  as  the  'Dismal  Swamp  canal,'  ex- 
tending from  the  Elizabeth  river,  in  Vir< 
ginia,  to  the  Pasquotank  river,  in  North 
Carolina,  and  is  a  highway  of  public  travel 
for  steamboats,  barges,  tugs,  and  other 
craft  plying  between  the  waters  of  North 
Carolina  and  the  waters  of  Virginia.  There 
is  another  canal,  called  the  'cross  canal,' 
which  runs  at  right  angles  from  a  point 
about  30  feet  from  tite  other  canal  west- 
wardly  into  Gates  counfy  about  20  mites. 
The  defendants  own  in  severalty  valuable 
lands,  which  lie  from  3  to  7  miles  below  the 
said  cross  canal,  none  of  which  drain  in  or 
towards  the  cross  canal.  In  18D7  the  plain- 
tiff company  enlarged  and  deepened  the 
Dismal  Swamp  canal,  and,  for  the  pro- 
tection vad  improvement  of  the  same  thus 
enlarged,  the  plaintiff  widened  and  raised 
the  banks  of  that  canal,  and  the  banks  so 
raised  and  widened  remained  as  they  were 
from  1897  to  June,  1906.  In  June,  1906, 
the  defendants,  claiming  to  be  injured  by 
the  raising  and  broadening  of  the  said 
banks  at  tiie  cross  canal,  cut  through  the 
same  between  the  head  of  the  cross  canal 
and  the  Dismal  Swamp  canal,  a  distance  of 
30  feet  or  more,  and  turned  the  water  from 
the  said  cross  canal,  and  the  swamps  which 
drain  into  it,  into  the  Dismal  Swamp  canal, 
and,  as  a  result  of  such  cutting,  turned  Into 
it  sand,  mud,  and  dibria  to  such  an  extent 
as,  after  twelve  hours,  to  so  fill  it  that  one 
could  walk  out  into  the  canal  43  feet  from 
its  banks  dry-shod  for  a  distance  of  about 
72  feet  along  the  banks.  The  plaintiff  filled 
up  the  cut  vhich  had  been  made,  and 
dredged  out  the  said  filling,  but  the  defend- 
ants threatened  at  once  to  open  the  same 
again,  and  were  at>out  to  do  so  when  en- 


Coae  Ifote.  —  Bectprocal  easements  aa 
to  artificial  water  Hirhts. 

A  search  has  disclosed  few  cases  reported 
since  the  preparation  of  the  note  appended 
to  Pewaukee  v.  Savoy,  50  L.R.A.  836. 

It  was  held  in  Broadwell  Special  Drain* 
age  Dist.  No.  1  v.  Lawrence,  231  111.  86,  83 
S.  B.  104,  that,  where  the  owners  of  a 
dominant  heritage  established  an  artificial 
channel  eo  as  to  divert  water  naturally 
flowing  upon  the  servient  tenement,  through 
wlueh  channel  the  water  flowed  without  in- 
terruption for  more  than  twenty  years,, 
mutual  and  reciprocal  rights  were  acquired 
by  prescription,  which  exempted  the  domi- 
nant owner  from  the  duty  of  restoring  the 
water  to  its  original  course,  and  released  the 
servient  estate  from  the  burden  of  the  drain- 
age. 

Kray  V.  Muggli,  84  Minn.  90,  64  L.R.A. 
473,  87  Am.  St.  Rep.  332,  86  N.  W.  882, 
stands  for  the  rule  that,  where  a  stream 
has  been  obstructed  by  a  dam  for  the  timw 
necessary  to  establish  a  prescriptive  right 
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to  maintain  the  same,  the  owners  of  lands 
thereby  flooded,  who  have  improved  their 
property  with  reference  to  the  change  and  in 
reliance  upon  the  continuance  thereof,  ac> 
quire  a  reciprocal  right  to  have  the  arti- 
ficial conditions  remain  undisturbed,  so  that 
the  person  who  maintains  the  dam  may  not, 
by  any  affirmative  act,  restore  the  stream 
to  its  original  condition.  This  case  was 
previously  before  the  court,  where  it  was 
held,  as  is  shown  in  the  note  in  50  L.R.A. 
836,  that  no  reciprocal  right  to  the  main- 
tenance of  the  dam  could  arise,  the  dam 
being  of  a  perishable  nature,  and  the  own- 
er being  liable  for  the  injuries  that  might 
be  caused  to  the  lower  owners  by  the  burst- 
ing of  the  dam.  The  final  decision,  holding 
that  there  were  reciprocal  rights,  was  placi-d 
upon  the  ground  that  the  dam  must  be  tak- 
en to  be  permanent,  and  that  the  other  prop- 
erty owners  relied  upon  its  continuance. 

However,  it  was  said  in  Burrows  v.  Lang 
[1901]  2  Ch.  608.  that  the  fact  that  the 
dam  was  for  the  aceommodatdQi\.  of  a  mill 
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joined  hy  the  court."  Defendants  answered, 
making  denial  of  some  of  the  material  al> 
lections  of  the  plaintiff,  and,  hy  way  of 
counterclaim,  made  further  answer,  as  fol- 
lows: "(1)  That  they  are  the  owners  and 
in  possession  of  large  quantities  of  land  and 
growing  crops  lying  on  what  is  known  as 
Corapeake  or  cross  canal,  which  empties 
into  the  Dismal  Swamp  canal  about  6  miles 
northwest  of  the  town  of  South  Mills,  in 
Camden  county;  <2)  that  said  cross  canal 
is  12  miles  long  and  between  10  and  20 
feet  wide,  and  is  the  main  and  only  drain 
for  their  said  lands,  and  has  been  for  the 
past  seventy-five  or  one  hundred  years,  long 
before  the  plaintiff  herein  acquired  any 
interest  whatever  in  the  Dismal  Swamp 
canal;  (3)  that,  during  the  latter  part  of 
March,  or  tirst  of  April,  1906,  the  Lake 
Drummond  Canal  &,  Water  Company,  by 
its  agents  and  servants,  went  to  the  mouth 
of  said  cross  canal,  and  with  a  steam 
shovel  did  wilfully  and  unlawfully  fill  up 
the  mouth  of  said  cross  canal,  thereby 
stopping  all  flow  through  said  cross  canal, 
and  ponding  the  water  on  the  lands  and 
crops  of  the  defendants  herein,  utterly  and 
entirely  destroying  the  crops  of  the  de- 
fendants, and  greatly  damaging  the  lands 
herein  mentioned,  paying  notliing  to  the 
defendants  by  way  of  condemnation  or 
otherwise;  (4)  that  defendants  herein  were 
preparing  to  reopen  said  cross  canal  when 
the  general  superintendent  of  the  plaintiff, 
one  J.  B.  Baxter,  through  the  captain  of 
plaintiff's  dredge,  requested  that  they  not 
reopen  said  cross  canal,  that  he  would  have 
his  company  do  so  immediately,  and  place 
a  culvert  there,  upon  which  promise  de- 
fendants refrained  from  opening  said  cross 
canal,  and  were  later  served  with  a  re- 
straining order  forbidding  them  from  re- ; 
opening  it  at  all;  (fi)  that  plaintiff  has 
never  made  any  attempt  whatever  to  put  in 
said  culvert  or  otherwise  open  said  cross 

showed  tiiat  it  was  to  be  temporary;  "titat 
is,  it  was  to  be  coextoisive  with  the  carry- 
ing on  of  the  mill." 

In  his  work  on  water  rights,  Mr.  Fam- 
bam  points  out  the  error  into  which  the 
Kray  Case  seems  to  have  fallen,  and  bis 
criticism  is  noted  in  Lake  Dbumhond  Ca- 
nal &.  Wateb  Co.  v.  Burnhau.  He  says, 
in  part  (vol.  3,  p.  2406)  :  "From  an  exam- 
ination of  the  cases  cited  therein  "it  will 
appear  that  there  seems  to  be  no  principle 
upon  which  Kray  t.  Muggli  can  be  sup- 
ported, and  this  conclusion  imposos  no  hard* 
ship  upon  the  owner  of  the  Bttrvient  estate. 
If  he  fiuffers  injury  it  is  purely  from  his  own 
ne^^ligence.  There  is  not  an  instant  during 
the  time  that  the  prescriptive  period  is  run- 
ning when  he  could  not  compel  the  owner 
of  the  dam  to  remove  it  or  to  enter  into  a 
contract  ftiving  the  owner  of  the  submerged 
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canal,  and  that  the  lands  and  crops  of  the 
defendants  are,  and  have  been  for  many 
weeks  past,  entirely  covered  with  water  be- 
cause of  the  damming  of  said  cross  canal 
by  the  plaintiff  herein;  (6)  that,  by  reason 
of  such  unlawful  damming  of  cross  canal 
by  the  plaintiff,  and  the  consequent  pond- 
ing of  water  on  defendants'  lands,  the  crops 
of  the  defendants  have  been  injured  to  the 
extent  of  $16,000,  that  the  lands  have  al- 
ready been  greatly  damaged,  and  that,  if 
said  cross  canal  is  not  opened  immediately, 
the  ponded  water  on  the  defendants'  lands 
will  cause  said  lands  to  sour  and  to  become 
absolutely  worthless  for  any  use  whatever, 
which  lands  before  the  ponding  of  the  water 
thereon  by  the  plaintiff,  as  herein  set  out, 
were  worth  not  less  than  $37,000;  (7)  that 
the  cause  of  action  set  out  in  this  answer 
in  the  defendants*  cross  bill  arose  prior  to 
the  bringing  of  this  action."  Plaintiff  made 
formal  reply  denying  material  allegations 
of  counterclaim.  Various  issues  wer«  sub- 
mitted as  determinative  of  the  rights  of 
the  parties,  and  as  to  the  amount  of  dam- 
ages suffered  by  defendants.  The  court  set 
aside  a  verdict  for  defendants  on  these  is- 
sues as  to  damiges,  and,  on  the  other  issues, 
gave  judgment  restraining  defendants  from 
further  interference  with  plalntlff'B  canal, 
and  restraining  plaintffT  frmii  "maintain- 
ing the  banks  of  Its  canal  at  the  point  be- 
tween said  cross  canal  and  the  canal  at 
plaintiff  at  a  greater  height  than  in  1897, 
before  same  was  increased."  From  this 
judgment,  plaintiff,  having  duly  excepted, 
appealed. 

Messrs.  Prnden  A  Prnden  and  Aydleti 
&  EairlngbaoB,  for  appellant: 

The  right  of  action  is  barred  by  the 
statute  of  limitations. 

Revisal  1905,  g  30S,  subs.  3;  Cherry  v. 
Lake  Drummond  Canal  ft  Water  Co.  140 


land  a  right  to  maintain  it,  which  contract 
might  be  executed  and  recorded  in  such  a 
way  as  to  leave  no  doubt  as  to  his  right 
to  maintain  the  dam  for  bis  own  benefit 
The  law  favors  diligence  and  a  disposititm 
to  protect  one's  own  rights,  and  is  not  dis- 
posed to  permit  one  to  acquire  rights 
against  another  by  passive  acquiescence  in 
his  transactions." 

In  Castle  v.  Madison,  113  Wis.  340.  89 
N.  W.  166,  the  court  relies  upon  the  autttor- 
ity  of  the  Kray  Case  in  arriving  at  the  con- 
elusion  that  an  answer  in  a  suit  to  abate  a 
dam  in  the  outlet  of  a  lake,  alleging  that 
owners  of  lands  on  the  lake  had  acquired 
prescriptive  rights  to  the  continuance  of  the 
artificial  level  created  by  the  dam,  sufficient- 
ly set  up  that  such  owners  were  neceuary 
parties  to  the  suit. 
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N.  C.  422,  111  Am.  St.  Rep.  850,  63  S.  E. 
138,  e  A.  ft  E.  Ann.  Cas.  143. 

Messra.  IVard  A  Grimes. and  W.  A. 
Worth  for  appellees. 

Hoke,  J.,  delivered  the  opimon  of  the 

court: 

The  fifth  issue,  and  the  response  of  the 
jury  thereto,  are  as  follows:  "(5)  Have 
the  defendants,  or  either  of  them,  the  right 
and  easement  to  drain  into  the  canal  of 
plaintiff,  or  into  the  cross  canal?  A.  No." 
There  is  no  fact  or  finding  of  the  jury 
which  in  any  way  changes  or  impairs  the 
force  and  effect  of  this  verdict,  and  the 
court  is  of  opinion  that  it  is  thereby  con- 
clusively determined  that  the  defendants  are 
not  entitled  to  the  relief  awarded  them,  and, 
to  this  extent  the  judgment  of  the  court 
below  must  be  reversed.  The  company 
known  as  the  "Dismal  Swamp  Canal  Com- 
pany" was  chartered  by  act  of  the  legis- 
lature at  the  session  of  1790,  2  N.  C.  Rev. 
Stat.  p.  217.  By  §  12  of  this  act  it  was 
provided:  "And,  whereas  it  is  represented 
that  the  waters  of  the  lake,  in  the  Dismal 
swamp,  commonly  called  'Drummond's  pond,' 
may  be  useful  for  a  supply  of  water  to  the 
said  canal:  Be  it  enacted,  that  the  said 
lake,  BO  far  as  the  water  thereof  shall  be 
necessary  for  the  purpose  aforesaid,  shall 
be  and  is  hereby  vested  in  the  proprietors 
of  said  canal;  and  it  shall  and  may  be  law- 
ful for  the  said  president  and  directors,  or 
a  majority  of  them,  to  open,  if  they  shall 
find  it  expedient,  a  cross  canal  from  the 
lake  to  the  principal  canal,  for  the  pur- 
pose of  drawing  from  thence  a  supply  of 
water;  and,  for  executing  this  work,  they 
shall  have  the  same  powers  which  they  are 
authorized  to  exercise  in  opening  the  princi- 
pal canal."  It  was  no  doubt  under  and  by 
virtue  of  this  section,  and  for  the  purposes 
therein  indieated^  that  the  cross  canal  re- 
ferred to  in  the  present  proceedings  was 
constructed.  The  present  owners  of  the  main 
canal,  having  ascertained  or  concluded  that 
the  waters  of  the  lake  heretofore  conveyed 
by  the  cross  canal  are  no  longer  required 
for  purposes  of  navigation,  determined 
to  abftn^n  it,  and  in  widening  and  deepen- 
ing the  main  canal  they  have  thrown  the 
sand  and  mud  produced  by  their  additional 
excavation  on  the  bank,  and  so  as  to  stop 
up  the  mouth  of  the  cross  canal  and  ob- 
struct the  flow  of  water  therein;  the  result 
being  that  the  waters  of  the  lake,  which,  by 
this  canal,  havje  heretofore  been  drained 
into  the  main  canal,  now  flow  in  their 
natural  direction  towards  the  river,  and  a 
portion  of  them  affect  the  lands  of  defend- 
ants, causing  the  damage  complained  of. 
While,  however,  the  evidence  of  defendants  1 
tends  to  nhow  that  these  lands  have  been  1 
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damaged  by  stopping  up  this  cross  canal, 
and  the  verdict  of  the  jury  seems  to  ha%-c 
established  it,  it  is  an  injury  for  which  the 
law  cannot  afford  redress. 

It  will  be  noticed  that  the  canal  is  an 
artificial  drain,  made  by  the  predecessors  of 
plaintiff  for  their  own  convenience  and  ad- 
vantage, and  in  the  exercise  of  a  right  of 
property  and  an  easement  conferred  upon 
them  by  the  statute  for  a  specific  purpose. 
The  lands  of  the  defendants  do  not  abut 
upon  this  cross  canal,  and  the  verdict  finds 
that  the  defendants  had  no  right  or  privi- 
ly of  drainage  into  either  one  of  the 
canals.  On  the  contrary,  the  testimony 
shows  that  they  are  situated  several  miles 
from  the  cross  canal,  and  their  natural 
drainage  is  in  an  entirely  different  direc- 
tion,— towards  the  Pasquotank  river, — and, 
while  this  cross  canal  has  existed  for  many 
years  (forty  or  more),  and  has  operated  to 
some  extent  to  protect  the  lands  of  defend- 
ants by  diverting  the  overflow  waters  of 
the  lake  from  their  natural  direction  into 
the  main  canal,  on  the  facts  presented  here 
there  is  no  principle  that  requires  that  the 
plaintiff  should  keep  this  cross  canal  open 
for  defendant's  benefit,  or  that  its  con- 
duct concerning  it  should  subject  it  to 
an  action.  As  to  defendants,  it  is  damnum 
absque  injuria.  If  it  should  be  conceded 
that  defendants,  as  owners  of  land  which  lie 
in  the  general  direction  that  the  overflow 
waters  of  the  lake  naturally  take  towards 
the  river,  are  lower  proprietors  in  reference 
to  such  waters, — and  this  is  the  strongest 
position  that  can  be  taken  in  their  behalf, — 
their  right  to  relief  on  this  verdict  cannot 
be  sustained.  The  doctrine  is,  certainly  it 
is  the  position  supported  by  the  great 
weight  of  authorial  that,  where  the  pro- 
prietor of  an  uppw  tenement  constructs  and 
maintains  on  his  own  premises,  and  for  his 
own  convenience  and  advantage,  an  arti* 
flcial  water  way,  or  any  artificial  stmctnre, 
affecting  the  flow  of  water ;  and  such 
structure  invades  no  right  of  the  lower  pro- 
prietor, and  gives  indication  that  it  is  for 
a  temporary  purpose  or  a  specific  purpose 
which  may  at  any  time  be  abandoned, — the 
upper  proprietor  comes  Under  no  Obligation 
to  maintain  the  structure  and  the  con- 
ditions produced  h7  it  from  lapse  of  time, 
though  the  incidental  effect  Ims  been  to 
confer  a  benefit  on  a  lower  tenant.  Nor  in 
such  case  does  the  lower  proprietor  acquire 
any  right  which  rests  only  on  prescription. 
An  easement  arising  in  that  way  can  only 
be  established  by  reason  of  adverse  posses- 
sion, or  continuous  invasion  of  another's 
rights.  Gould,  Waters,  3d  ed.  §§  161-340; 
3  Famham,  Waters,  pp.  2400-2437;  Ark- 
Wright  T,  Gell,  6  Mees.  ft  W.  201i  Mason  v. 
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Shrewsbury  St  H.  R.  Co.  L.  R.  6  Q.  B.  578- 
586;  Greatrex  v.  Hayward,  8  Exch.  291. 

And  the  decisions  of  our  own  court  are  to 
like  effect.  Felton  v.  Simpson,  33  N.  C.  (11 
Ired.  L.)  84;  Mebane  v.  Patrick,  46  N.  0. 
( I  Jones,  L. )  23.  In  Felton  v.  Simpson  the 
plaintiff  owned  land  on  a  stream  below  de- 
fendant's dam,  and  the  incidental  effect  of 
this  dam  was  to  protect  the  plaintiff's  land 
from  "sudden  inundations  in  heavy  falls  of 
rain  by  ponding  the  water  until  it  could  be 
drained  off  by  ditches."  The  plaintiff  had 
been  in  the  uninterrupted  enjoyment  of  the 
benefit  of  this  protection  for  more  than 
twenty  years,  when  defendant  cut  through 
the  dam  to  relieve  it  from  a  large  body  of 
water  collected  from  recent  rains,  causing 
plaintiB^s  land  to  overflow  and  injure  the 
crops.  Recovery  was  denied,  and  it  was 
held:  "In  order  to  raise  the  presumption 
of  the  grant  of  an  easement,  two  things  are 
necessary:  There  must  be  a  thing  capable 
of  being  granted,  and  there  must  be  an  ad- 
verse possession  or  assertion  of  right,  so  as 
to  expose  the  party  to  an  action,  unless  he 
had  a  grant."  And  Pearson,  J.,  delivering 
the  opinion  of  the  court,  said:  "When  one 
continues  in  the  uninterrupted  possession  of 
land  for  thirty  years,  or  enjoys  the  use  of 
a  franchise  for  twenty  years,  a  grant  is 
presumed.  So,  if  one  erects  a  dam  and 
ponds  back  water  upon  the  land  of  another, 
and  is  allowed  to  keep  it  there  for  twenty 
years,  a  grant  of  the  easement  or  privilege 
of  doing  so  is  presumed,  and  bo  in  many 
similar  cases.  But  to  make  this  doctrine 
applicable  two  things  are  necessary.  There 
must  be  a  thing  capable  of  being  granted, 
and  there  must  be  an  adverse  possession  or 
assertion  of  right,  so  as  to  expose  the  party 
to  an  action,  unless  he  had  a  grant;  for  it 
is  the  fact  of  his  being  thus  exposed  to  an 
action,  and  the  neglect  of  the  opposite  party 
to  bring  suit,  that  is  seized  upon  as  the 
ground  for  presuming  a  grant  in  favor  of 
long  possession  and  enjoyment,  upon  the 
idea  that  this  adverse  state  of  things  would 
not  have  been  submitted  to  if  there  had  not 
been  a  grant.  Where  one  erects  a  dam  on 
his  own  land,  and  another  who  owns  land 
below  incidentally  derives  a  benefit  by 
availing  himself  of  the  protection  which  the 
dam  enables  him,  by  means  of  ditches,  to 
give  to  his  land, — which  is  our  case, — 
neither  of  these  essentials  for  presuming  a 
grant  has  an  exiatcnce." 

Speaking  to  this  same  question,  in  Mason 
V.  Shrewsbury  &  H.  R.  Co.  supra,  Cock- 
bum,  Ch.  J.,  concurring,  said:  "It  is  of 
the  essence  of  such  an  easement  [to  divert 
a  stream  by  an  artificial  way]  that  it 
exists  for  the  benefit  of  the  dominant  tene- 
ment alone.  Being  in  its  very  nature  a 
right  created  for  the  benefit  of  the  dominant 
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owner,  its  exercise  by  him  cannot  operate  to 
create  a  new  right  for  the  benefit  of  the 
servient  owner.  Like  any  other  right,  its 
exercise  may  be  discontinued  if  it  becomes 
onerous  or  ceases  to  be  beneficial  to  the 
party  entitled."  The  position  is  discussed 
at  some  length,  and  very  satisfactorily,  in 
Farnbam  on  Waters,  pp.  2399,  2400,  supra, 
under  the  doctrine  <^  "reciprocal  e*se- 
ments,"  and  the  citation,  after  stating  dif- 
ferent methods  by  which  such  reciprocal 
easements  may  be  established,  continues  as 
follows:  "Having  established  the  fact  that 
there  may  be  reciprocal  easements  existing 
in  favor  of  adjoining  property  owners,  the 
question  arises  as  to  how  far  such  a  con- 
dition may  be  established  by  prescription. 
Put  in  a  concrete  form,  the  question  may 
be  propounded  thus:  If  the  owner  of  a 
mill  on  a  stream  acquires  by  prescription 
the  right  to  fiow  the  water  back  upon  the 
land  of  an  upper  proprietor,  does  the  lat- 
ter acquire  a  reciprocal  right  to  have  the 
flowage  maintained,  and  can  be  compel  the 
mill  owner  to  maintain  his  dam  for  that 
purpose?  To  the  question  in  this  form  the 
answer  seems  plain  that  there  is  no  such 
reciprocal  right.  The  equitable  doctrine  of 
prescription  depends  upon  the  presumption 
of  a  grant,  and  equity  will  only  presume  a 
grant  when  certain  well-defined  conditions 
are  present,  one  of  which  is  an  adverse 
claim  to  the  property  out  of  which  the  right 
is  alleged  to  have  arisen.  In  the  case  sup- 
posed there  is  no  adverse  claim  on  the 
part  of  the  owner  of  the  submerged 
land  to  have  the  dam  maintained,  and. 
therefore,  nothing  upon  which  a  grant 
can  be  presumed."  And,  further :  "The 
doctrine  applicable  in  case  of  the  damming 
of  the  water -back  on  the  upper  property  is 
equally  applicable  in  case  of  drainage  over 
lower  property.  In  Greatrex  v.  Hayward 
the  court  held  that  the  flow  of  water  from 
a  drain  made  for  the  purpose  of  agriculture 
for  a  period  of  twenty  years  does  not  give 
a  right  to  the  lower  proprietor  to  its  con- 
tinued fiow  so  as  to  prevent  the  alteration 
of  the  drain  for  the  improvement  of  the 
upper  estate.  This  is  put  upon  the  ground 
that  the  character  of  the  water  course  is 
temporary  merely,  depending  upon  the 
mode  which  the  upper  owner  bad  adopted 
for  draining  his  land;  also  that  the  user  by 
the  lower  owner  had  not  been  adverse." 
The  author  then  proceeds  to  criticize  a  de- 
cision of  the  Minnesota  court  ( Kray  v. 
Muggli,  84  Minn.  90,  64  L.R.A.  473,  87 
Am.  St  Rep.  332,  86  N.  W.  882)  which  as- 
serts a  position  contrary  to  that  upheld  in 
the  text,  and  also  certain  expressions  of 
the  chancellor  to  same  effect  in  Belknap  v. 
Trimble,  3  Paige,  677,  and  declares  that 
the  Minnesota  decision  uu}  some  others  of 
Digitized  by  LiOOg IC 


18U8. 


LAKE  DRUMMOND  CANAL  ft  W.  CO.  v.  BURNHAM. 


04» 


like  tendency  are  not  in  accord  with  the 
ve^ht  of  authority. 

In  what  is  here  eaid  we  do  not  intend  to 
question  tiie  deeision  of  Belknap  t.  Trimble, 
and  other  eases  of  like  import,  to  the  effect 
thai,  where  an  upper  proprietor,  by  an  arti- 
ficial structure  on  his  own  premises,  has 
caused  a  change  of  a  stream  in  which  they 
both  have  riparian  rights  from  the  original 
to  a  new  channel,  under  circumstances 
which  give  indication  that  the  change  is  to 
be  a  permanent  one,  and  the  lower  pro- 
prietor, accepting  the  change,  has  built 
mills  and  made  improTementa  dependent  on 
the  flow  of  the  stream  in  its  new  course, 
the  enjoyment  and  use  of  these  improve- 
ments will,  under  certain  circumstances,  be 
protected  by  injunctive  relief,  or  other  ef- 
ficient action  of  the  courts.  These  de- 
cisions can  well  be  upheld  under  the  doc- 
trinea  of  dedication  and  estoppel,  as  in 
Delaney  t.  Boston,  2  Harr.  (Del.)  489,  3 
Famham,  Waters,  pp.  2437,  2438. 

But  this  principle  has  no  application 
here.  The  former  proprietors  of  the  Dismal 
Swamp  canal,  acting  under  a  charter  from 
the  state  in  the  exercise  of  proprietary 
rights  and  privileges  therein  granted,  con- 
structed this  cross  canal,  an  artificial  way, 
as  a  feeder  to  the  main  canal,  and  as  an 
aid  to  navigation.  And  the  present  owners, 
having  concluded  that  this  additional  sup- 
ply of  water  is  no  longer  required  for  the 
purpose,  and  that  its  continued  flow  into 
the  main  canal  in  ite  present  condition  wilt 
cause  damage  to  their  property,  and  act  as 
a  hindrance  to  their  enterprise,  have  de- 
termined to  abandon  the  cross  canal  and 
obstruct  its  further  flow.  It  was  originally 
constructed  for  the  advantage  and  con- 
venience of  plaintiff's  predecessors,  and  for 
a  definite  purpose,  and  defendants  have 
acquired  no  right  to  enforce  its  mainte- 
nance for  their  protection.  The  exact  case 
is  stated  by  Gould  on  Waters,  §  340,  supra, 
as  follows:  "Where  a  canal  company  was 
authorized,  but  not  required,  by  statute,  to 
divert  the  waters  of  a  stream,  which  they 
did  for  a  period  of  forty  years,  it  was  held 
that  the  riparian  proprietors  below  on  the 
stream  had  no  right  to  insist  that  the 
diversion  should  be  continued  for  their 
benefit." 

The  court,  being  of  the  opinion  that,  on 
the  facts  presented,  defendants  are  not  en- 
titled to  any  redress  against  the  plaintiff, 
has  deemed  it  best  to  place  the  decision  on 
that  ground,  as  it  may  serve  to  end  the 
matters  at  issue.  But  we  must  not  be 
understood  as  deciding  that,  if  it  were  other- 
wise, defendants  would  be  entitled  to  the 
injunctive  relief  awarded  them  by  the  judg- 
ment below.  It  appears  that  plaintiff  is  en- 
gaged in  carrying  on  an  enterpriae  for  the 
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benefit  of  the  public  under  quasi  public 
charter;  and  it  is  ordinarily  true  that,  if 
an  adjacent  property  owner  suffers  injury 
in  his  proprietary  rights  by  reason  of  such 
an  undertaking,  he  is  restricted  to  an  action 
for  dami^es  or  some  atatntory  method  of 
redress. 

There  is  error  In  the  judgment  below,  in 
so  far  as  it  enjoins  plaintiff  from  obstruct- 
ing the  flow  of  the  cross  canal,  and  to  that 
extent  the  judgment  below  is  reversed. 


NORTH  OABOIilNA  8VVBXMB 
COURT. 

L.  L.  STATON,  Appt, 
v, 

ATLANTIC    COAST    LINE  RAILBOAD 
COMPANY. 

(147  N.  C.  428,  61  S.  E.  466.) 

RiKhway  —  railroad  —  right  of  Mbttttlnc 

owner. 

1.  An  abutting  owner  may  maintain  an 
action  against  a  railroad  company  which 
lays  its  tracks  in  a  public  street,  for  the 
injury  to  his  easements  therein,  although 
the  tracks  are  laid  under  authority  of  the 
municipality,  and  the  fee  of  the  street  is  in 
the  public. 

Railroad  —  injunction  —  successor. 

2.  One  purchasing  property  abutting  on 
a  street  in  which  a  railroad  is  in  operation 
will  not  he  permitted  to  enjoin  the  use  of 
the  tracks  in  a  proper  manner. 

Same  —  laches. 

3.  One  who  delays  seeking  an  injunction 
against  the  operation  of  a  railroad  in  a 
public  street  for  a  period  of  seventeen  years, 
until  its  removal  would  seriously  affect 
public  interests,  will  be  denied  such  relief. 
Same  —  limitation  of  actions. 

4.  That  the  statute  prevents  the  acquisi- 
tion, by  lapse  of  time,  of  an  exclusive  right 
in  a  public  street  against  a  municipality, 
does  not  prevent  the  running  of  the  statute 
of  limitations  against  actions  for  injuries 
to  abuttiiw  proper^  by  tiie  operation  of  a 
railroad  therein. 

Same  —  Increased  use. 

6.  Mere  increase  of  trains,  more  cars,  and 
heavier  engines  making  more  noise  and 
smoke,  upon  a  railroad  track  laid  in  a  pub- 
lic street,  does  not  constitute  a  nuisance 
giving  an  abutting  property  owner  a  right 
to  damages. 

Same  —  storage  of  cars. 

0.  The  use  of  a  railroad  track  laid  in  a 
public  street  for  the  Storage  of  cars  and  de- 
Note.  —  The  effect  of  delay  hy  an  abut- 
ting property  owner  in  seeking  an  injunction 
against  the  construction  or  operation  of  a 
railroad  in  the  street  is  discussed  in  a  case 
note  to  Wolfard  v.  Fisher,  7  LJl.A.(N.S.) 
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liver}-  of  freight  from  the  cars  to  merchants 
gives  an  abutting  owner  whose  property  is 
injured  thereby  a  right  to  injunction  and 
damages. 

Same  »  ezceratTe  speed  —  damage. 

7.  An  abutting  property  owner  cannot 
enjoin  the  running  of  trains  in  a  public 
street  at  a  speed  prohibited  by  the  municipal 
ordinance,  since  his  remedy  by  appeal  to  the 
municipal  authorities,  or  to  a  magistrate, 
is  adequate. 

(April  22.  1908.) 

APPEAL  1^  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Edgecombe 
County  in  defendant's  fitvor  in  a  suit  to 
enjoin  the  operation  of  railw^  tiaeks  in 
public  streets.  Reversed  in  part. 

Statement  by  Connor,  J.: 

This  action  is  brought  and  prosecuted  for 
the  purposes  ( 1 )  of  enjoining  the  defendant 
from  using  and  operating  engines  and  cars 
over  its  tracks  and  spur  tracks  on  certain 
B^«ets  in  the  town  of  Tarboro;  (2)  for 
damages  alleged  to  have  been  sustained  by 
the  laying  of  the  tracks  and  spur  tracks, 
and  operating  locomotive  engines  and  cars 
over  same;  (3)  for  damages  alleged  to  have 
been  sustained  by  reason  of  the  negligent 
and  unlawful  use  of  the  tracks,  oonstitut- 
ing  a  private  nuisance,  to  plaintive  injury. 
A  jury  trial  in  respect  to  the  first  cause  of 
action  having  been  waived,  the  court  found 
the  following  facts:  On  September  23, 
1760,  Joseph  Howetl  conveyed  to  James 
Moir  and  five  other  persons  a  tract  of  land 
lying  and  being  in  Edgecombe  county  on 
the  south  Bide  of  Tar  river,  and  described 
by  metes  and  bounda,  containing  160  acres. 
The  consideration  named  in  the  deed  iB  £5 
proclamation  money  of  the  province  of 
North  Carolina.  On  the  24th  day  of  Sep- 
tember, 1760,  the  said  James  Moir  and  the 
other  grantees  named  in  said  deed  executed 
unto  the  said  Joseph  Howell  a  bond  under 
seal  in  the  penal  sum  of  "£2,000  proclama- 
tion money."  The  condition  of  the  bond 
recited  that  the  said  land  was  to  be  laid 
out  for  "the  building  and  erecting  of  a 
town  therein;"  that  they  had  received  au- 
thority to  lay  out  in  lots  the  said  land, 
"excepting  one  lot  where  the  said  Howell 
house  now  stands  and  the  graveyard,  and 
60  acres  of  commons  for  the  use  of  said 
town,  and  to  dispose  of  the  same  lots,  not 
exceeding  acre  to  a  lot,  .  .  .  and  to 
take  subscription  for  the  same  at  £2  procla- 
mation money  for  each  lot."  Streets  were 
to  be  laid  off  not  exceeding  80  feet  in 
width,  etc.  The  said  land  was  laid  off  into 
lots  and  streets,  and  a  portion  thereof,  at 
least  60  acres,  was  reserved  for  the  use  of 
the  town  as  a  common  for  the  use  of  the 
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public,  and  a  map  thereof  was  made  and 
recorded  in  the  office  of  the  re^^ister  of  deeds, 
ete.  On  NovendMr  30,  1760,  the  said  land 
ao  laid  off  "was  constituted,  erected,  and 
established  a  town  to  be  called  ^rboro,'  by 
the  act  of  the  governor,  council,  and  as- 
sembly." The  map  or  plat  was  declared  by 
act  of  assembly  "to  be  held  and  deemed  the 
plan  and  bounds  of  said  town.**  TIw  pres- 
ent town  of  Tarboro  has,  by  mccpssive  acts 
of  the  general  assembly,  succeeded  to  the 
rights,  duties,  and  liabilities  of  the  said 
corporation,  trustees,  etc.  The  common  bo 
reserved  was  covered  with  large  oak  and 
other  trees,  used  and  dedicated  to  the  pub- 
lic for  park  purposes.  By  act  of  the  general 
assembly  passed  December  27,  1852  (Laws 
1862,  chap.  210,  p.  822),  the  commissionen 
of  said  town  were  authorized  to  lay  off  into 
lota  and  streetB,  in  conformity  with  the 
plan  of  said  town  as  then  esCabllahed,  the 
whole  or  any  portion  of  the  common  as 
then  existing,  lying  on  the  western  side 
thereof,  between  the  inhabited  portion  there- 
of and  Hendricks  creek,  the  western  portion 
of  said  town,  and  to  Bell  such  lots  at  public 
Bale.  Pursuant  to  said  act,  the  commis- 
sioners laid  off  into  lots  and  streets  that 
portion  of  the  common  described  in  said 
statute.  Albermarle  avenue  runs  north  and 
south;  Wilson  street  runs  east  and  west, 
crossing  the  avenue;  Hendricks  street  runs 
west  of  and  parallel  with  the  said  avenue, — 
alt  of  which  fully  appears  by  reference  to 
the  plat  filed  in  the  record.  The  streets  are 
70  feet  wide,  and  were  duly  laid  off  and 
dedicated  to  the  use  of  the  public.  The  lot 
formed  by  the  intersection  of  Albemarle  ave- 
nue and  Wilson  street,  known  as  "lot  122." 
was  sold  by  the  commissioners  pursuant  to 
the  provisions  of  said  act.  By  successive 
conveyances,  the  title  vested  in  plaintiff 
February  1,  1872.  It  is  described  in  the 
deed  to  him  as  "bounded  on  the  north  by 
Wilson  street,  on  the  east  by  Williamstoa 
&  Tarboro  Railroad,  south  by  St.  John 
street,  west  by  the  new  street,  being  lot  122 
in  the  plat  of  the  town."  The  boundary 
called  "Williamston  k  Tarboro  Railroad"  is 
now  Albemarle  avenue,  and  the  "new  street" 
is  now  Hendricks  street.  "The  location  of 
plaintiff's  lot  was  desirable  as  a  residence, 
the  surroundings  pleasant,  easy  of  access, 
and  the  air  in  and  about  said  lot  pure, 
wholesome,  uncontaminated.  The  said  lot 
commanded  an  unobstructed  view  and  use 
of  said  street  and  the  common  lying  direct- 
ly north  and  northeast  of  it  on  the  opposite 
side  of  Wilson  street."  There  are  large 
shade  trees  and  a  magnolia  on  the  sidewalk. 
The  Williamston  h,  Tarboro  Railroad  Com- 
pany was  incorporated  by  the  general  as- 
sembly by  chapter  139,  p.  166,  Laws  1800. 
By  sueeessive  acts  of  the  general  aaaembly 
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the  defendant  corporation  has  succeeded  to 
and  acquired  all  of  the  rights,  privil^es, 
etc.,  of  said  company.  See  Staton  v.  At- 
lantic Coast  Line  R.  Co.  144  N.  C.  135,  60 
S.  E.  794.  That  the  road  of  the  defendant 
was  constructed  in  1870  prior  to  the  time 
plaintiff  purchased.  That  the  defendant 
entered  upon  the  said  street  and  built  its 
track  as  indicated  in  said  urdinance,  and  is 
using  it  as  a  railroad  under  and  hy  virtue 
of  all  of  its  and  its  predeoesaora'  chartered 
rights  and  privileges,  and  by  virtue  of  the 
town  ordinance  passed,  as  follows:  "At  a 
call  meeting  this  day.  Present  all  the  com- 
missioners. Ordered  that  the  ordinance  of 
tlie  town  on  the  3d  of  December,  1800,  be 
amended  so  as  to  allow  the  Witliamston  ft 
Tarboro  Railroad  Company  to  construct 
their  road  track  from  l^r  river  along  and 
through  Hendricks  street  to  Little  creek 
north  of  the  town  commons."  That  Little 
creek  is  the  northern  terminus  of  the 
original  Howell  deed  to  the  town  of  Tar- 
boro, and  the  nearest  point  is  about  86 
yards  north  of  and  in  front  of  plaintiff's 
premises.  The  land  on  the  north  side  of 
Little  creek  was  private  property,  and  the 
railroad  was  extended  across  Little  creek  to 
make  connection  with  the  Rocky  Mount 
branch  of  the  Wilmington  St  Weldon  Rail- 
road. That,  in  the  year  1889,  without  the 
consent  of  the  plaintiff,  the  defendant  con- 
structed and  has  since  so  maintained  and 
operated  a  steam  railroad  spur  track  lead- 
ing from  Albemarle  avenue  norUi  of  Wilson 
street,  curving  diagonally  acrotis  that 
portion  of  the  common  opposite  plaintiff's 
premises  and  lying  on  the  opposite  side  of 
Wilson  street,  continuing  diagonally  across 
Wilson  street  in  front  of  plaintiff's  prem- 
ises and  down  said  street  to  a  point  west 
of  said  premises  on  Wilson  street;  and 
thereafter,  in  1902,  and  without  the  consent 
of  this  plaintiff,  it  constructed  and  has 
since  so  maintained  and  operated  a  ateam- 
railroad  spur  track,  branching  from  said 
curved  track  at  a  point  on  Wilson  street  in 
front  of  plaintiff's  premises,  crossing  said 
street  diagonally,  crossing  plaintiff's  aide- 
walk,  and  continuing  diagonally  across  and 
along  Hendricks  street  on  the  westerly  side 
of  plaintiff's  premises.  The  first  spur  track 
was  to  a  cotton  factory  %  of  a  mile  away, 
and  the  other  to  the  electric  power  house 
owned  by  the  town.  These  spur  tracks 
were  built  and  constructed  by  virtue  of  and 
under  tbe  same  rights  as  the  main  line,  save 
in  this,  that  the  ordinance  for  the  spur 
tracks  was  passed  immediately  prior  to  the 
construction  thereof.  That,  since  said  road 
was  constructed,  and  within  recent  years, 
there  has  been  a  material  increase  in  the 
traffic  on  said  road.  Under  the  charter  of 
the  town  of  Tarboro  as  it  exi.tted  in  May 
17L.R.A.(N.S.) 


25,  1869,  there  was  no  provision  authoriz- 
ing and  empowering  the  town  commission- 
ers to  make  any  disposition  of  public  streets 
other  than  that  provided  in  the  general  or 
public  laws  and  in  chapter  9  of  an  act  of 
the  general  assembly  of  North  Carolina, 
passed  November  30,  1760  (Iredell's  Laws 
1804,  p.  137).  The  town  of  Tarboro,  under 
its  charter  and  amendments  thereto,  had  at 
the  time  the  spur  tracks  were  built  no  au- 
thority to  use  its  streets  for  railroad  pur- 
poses, unless  such  authority  was  conferred 
by  the  general  public  statute.  Reviaal  1906, 
chap.  73.  Hia  Honor,  upon  the  foregoing 
facts,  was  of  the  opinion  that  plaintiff  was 
barred  of  any  relief  except  for  nuisances 
committed  within  three  years  prior  to  the 
commencement  of  the  action.  Plaintiff  ex- 
cepted. 

The  plaintiff  introduced  the  following  evi- 
dence on  the  issue  as  to  nuisances:  ''The 
track  on  Albemarle  avenue  is  within  25  feet 
of  sidewalk.  The  spur  track  is  90  feet  from 
residence, — ^106  feet  from  front  door. 
The  house  fronts  east  and  north;  second 
spur  track  on  west  side  of  house.  Railroad 
runs  diagonally  across  Hendricks  street  into 
the  waterworks  and  electric-light  plant  of 
the  town,  on  the  north,  east,  and  west  of 
plaintiff^s  residence;  no  depot  there.  Prior 
to  September  26,  1906  (date  of  summons), 
they  were  allowing  cars  of  all  sorts  to  re- 
main on  that  spur  irack,  and  unloading 
theatrical  troupes,  circuses,  and  fertilizers. 
They  allowed  these  people  to  stay  there 
quite  awhile,  allowed  vacant  cars  to  remain 
there,  which  were  frequently  slept  in  by 
negroes.  They  allowed  engines  to  remain 
there  at  night,  and  the  escaping  steam  made 
a  great  noise.  Plaintiff  would  complain, 
and  the  engineer  would  not  move  the  engine. 
He  said  he  came  down  there  for  his  meals. 
It  was  near  his  house,  and  It  was  for  his 
convenience.  Then  plaintiff  complained  to 
the  agent,  and  used  every  means  he  oould  to 
get  it  away.  At  night  steam  was  up  and 
escaping,  and  continued  to  remain  there  all 
night  long,  and  all  hours  of  the  night. 
Next  morning  the  fire  in  the  engine  would  be 
started  from  3  to  5  o'clock.  Plaintiff's 
family  were  continuously  kept  awake,  but 
they  became  accustomed  to  the  noises,  etc 
.  .  .  Wood,  coal,  and  almost  every  con- 
ceivable thing  were  kept  there;  some 
fertilizers  were  unloaded  and  left  on  the 
side  of  the  cars;  sometimes  wood  was  sawed 
and  left  there.  Cars  were  left  and  remained 
there;  various  kinds  of  tramjw  slept  in 
them, — sometimes  for  days.  Agent  said  he 
would  do  Uie  best  he  could.  Negro  minstrel 
troupes  have  been  unloaded  there;  also  dog 
and  pony  shows.  Carnivals  would  stay 
there  for  a  week,  making  noises  at  night; 
sometimes  being  drunk  and  fighting.  Carni- 
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val  pamphenialia  would  be  thrown  out, 
auch  as  old  bedding,  oo  the  sidewalk.  'They 
leave  a  little  of  everything  there, — iron 
piping,  telephone  poles,  bricks,  rocks,  and 
sometimes  hay,  corn,  and  oats.'  They 
frequently  had  cars  riglit  on  the  corner 
across  the  sidewalk.  Cars  sometimes  ran 
off,  curve  very  sharp.  There  is  talking  and 
cursing  by  the  hands  trying  to  get  the 
engine  and  cars  on  the  track.  Cars  some- 
times stalled  there.  There  are  two  freight 
depots  in  Tarhoro, — one  north,  and  the 
other  south,  of  residences.  Sparks  and 
smoke  from  engine  stopping  in  front  of 
house  on  spur  track,  injured  shade  trees. 
Plaintiff  estimates  damage  to  his  property 
at  $6,000  caused  by  the  'manner  in  which 
the  road  has  been  managed.'  When  circuses 
were  unloaded  in  front  of  the  house  whisky 
bottles  would  be  on  the  sidewalk,  and  dirty 
bags  piled  on  the  sidewalk  'right  in  front 
of  door.'  Plaintiff's  family  have  lost  sleep 
and  become  nervous  from  noises,"  etc. 

At  the  conclusion  of  plaintiff's  testimony, 
defendant  moved  for  judgment  of  nonsuit. 
Motion  allowed.  Plaintiff  excepted  and  ap- 
pealed. 

Mr.  O.  M.  T.  Fountain,  for  appellant: 
The  town  has  no  power  to  grant  the  de- 
fendant the  use  of  its  streets  or  the  public 
commons  for  the  purposes  of  a  railroad 
track. 

Dill.  Mun.  Corp.  %  705;  Moose  v.  Carson, 
104  N.  G.  431,  7  L.R.A.  S48,  17  Am.  St.  Rep. 
681,  10  S.  E.  68d;  Savannah,  A.  &  G.  R. 
Co.  T.  Shiels,  33  Ga.  601;  15  Cye.  Iaw  ft 
Proc.  pp.  626,  627  (3). 

The  fact  that  the  municipal  corporation 
owns  the  fee  in  the  streets  and  commons 
does  not  give  it  the  right  to  permit  railroad 
tracks  to  be  laid  across  its  commons  and 
lengthwise  on  its  streets. 

Moose  V.  Carson,  supra;  White  v.  North- 
western North  Carolina  R.  Co.  113  N.  C. 
610,  22  L.R.A.  627,  37  Am.  St.  Rep.  639,  I» 
S.  E.  330;  Dill.  Mun.  Corp.  4th.  ed.88  704 
(42)  724;  16  Cyc.  Law  &  Proc.  pp.  614 
(II),  626  (3);  North  Carolina  v.  Carolina 
C.  R.  Co.  83  N.  C.  497;  Theobold  t.  Louis- 
ville, N.  0.  A  T.  R.  Co.  66  Miss.  279,  4 
L.R.A.  735,  14  Am.  St.  Rep.  564,  6  So.  230. 

The  abutting  property  owner  has  a  prop- 
erty right  in  the  streets  and  town  commons, 
of  which  the  town,  even  were  it  authorized 
by  the  l^islature,  could  not  deprive  him 
without  consideration. 

Moose  T.  Carson,  supra;  McQuaid  v. 
Portland  ft  V.  R.  Co.  18  Or.  237,  22  Pac. 
899;  Adams  t.  Chicago,  B.  ft  N.  R.  Co.  39 
Minn.  286,  1  L.R.A.  493,  12  Am.  St.  Rep. 
644,  39  N.  W.  629;  note  to  Dill  v.  Board  of 
Education,  10  L.R.A.  276;  White  v.  North- 
western North  Carolina  R.  Co.  supim. 
17  L.RJL(K.S.) 


One  cannot  get,  by  adverse  possession,  a 
right  to  the  streets  and  public  squares  of 
the  town,  as  against  either  the  municipality, 
or  the  individuals  for  whom  the  munici- 
pality holds. 

DiU.  Mun.  Corp.  4th  ed.  gg  667-671. 

If  the  defendant  has  acquired  a  right  to 
'Albemarle  avenue  as  against  the  town,  it 
has  not  as  against  the  plaintiff,  sinise  it  re- 
quires the  same  nature  and  kind  of  posses- 
sion to  acquire  an  easement  by  adverse  pos- 
session as  it  does  to  acquire  title  to  real 
property. 

Clay  V.  Kennedy,  24  Kj.  U  Rep.  2034, 
72  S.  W.  816. 

The  appellant  has  a  property  right  in  the 
street  easement  which  neither  the  town,  nor 
the  railroad,  can  deprive  faim  of  without 
compensation. 

Oayloi^  v.  Respass,  92  N.  C.  653;  Sedgw. 
&  W.  Trial  of  Title  to  Land.  2d  ed.  If  740. 
753. 

Possession,  under  ultra  vires  resolution 
by  a  city  council,  of  a  portion  of  the  street, 
ia  not  adverse. 

St.  Vincent  Female  Orphan  Asylum 
Troy,  76  N.  Y.  108,  32  Am.  Rep.  280; 
Chiles  T.  Jones,  4  Dana,  479. 

Where  no  express  grant  can  be  allowed, 
the  law  will  not  resort  to  the  fiction  of  an 
implied  grant,  ao  as  to  eieate  a  prescrip- 
tive right. 

Staffordshire  ft  W.  Canal  Navigation  v. 
Birmingham  Canal  Navigation,  L.  R.  1  H. 
L.  254;  Ellwell  V.  Birmingham  Canal  Navi- 
gation, 3  H.  L.  Cas.  812;  Indianapolis,  P. 
ft  C.  R.  Co.  v.  Ross,  47  Ind.  26. 

One  may  bring  an  action  to  abate  a  pub- 
lic nuisance  caused  by  obstructing  a  public 
street  on  which  his  property  abuts. 

Sloss-Sheffield  Steel  &.  1.  Co.  v.  Johnson. 
147  Ala.  384,  8  L.R.A.(N.S.)  226,  119  Am. 
St.  Rep.  89,  41  So.  907. 

The  defendant  is  guilty  of  negligently 
committing  a  public  nuisance  to  plaintiff's 
special  damage,  for  which  he  is  entitled  to 
his  action. 

Wilson  V.  Atlantic  Coast  Line  R.  Co.  142 
N.  C.  338,  55  S.  E.  267;  Duval  v.  Atlantic 
Coast  Line  R.  Co.  134  N.  C.  332,  65  L.R.A. 
722,  101  Am.  St.  Rep.  830,  46  S.  E.  750; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Pattison, 
67  111.  App.  351;  Frankle  v.  Jackson,  30 
Fed.  398;  Harmon  v.  Louisville,  N.  O.  ft  T. 
R.  Co.  87  Tenn.  614,  11  S.  W.  703;  Smith  t. 
East  End  Street  R.  Co.  87  Tenn.  626.  11 
S.  W.  709;  Louisville  &  N.  Terminal  Co.  v. 
Lellyett,  114  Tenn.  368,  1  L.R.A.(N.S.)  49, 
86  S.  W.  881. 

Mr.  John  Ii.  Brldgera,  for  appellee: 

It  is  against  the  policy  of  the  law  to  re- 
strain public  enterprises  and  utilities. 

Roanoke  Nav.  Co.  t.  Emry,  108  N.  C.  133* 
12  S.  fi.  900;  Lewis  t.  J<^  L.  Roper  Lam- 
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ber  Co.  99  N.  C.  15,  6  S.  E.  19;  Brown  t. 
Carolina  C.  B.  Co.  83  N.  C.  128;  Welling- 
ton &  P.  R.  Co.  T.  Cashte  &  C.  R.  &  Lumber 
Co.  116  N.  C.  926,  20  B.  E.  964;  Geer  v. 
Durham  Water  Co.  127  N.  C.  354,  37  S.  E. 
474;  Atty.  Gen.  ex  re).  Eason  t.  Perkins,  17 
N.  C.  (2  Dev.  Eq.)  38;  Daughtry  v.  War- 
ren, 86  N.  C.  136}  Dorsey  v.  Allen,  85  N.  C. 
368,  39  Am.  Rep.  704;  Burwell  v.  Vance 
County,  93  N.  C.  73,  63  Am.  Rep.  464. 

The  plaintiff  baa  been  guilty  of  laches  in 
applying  for  an  injunction. 

1  High,  Inj.  §§  618,  643,  913. 

The  plaintiff's  right  of  action  for  dam- 
ages from  construction  and  maintenance  of 
the  track  is  barred  by  the  statute  of  limi- 
tations. 

Bailey  t.  Carter,  42  N.  C.  (7  Ired.  Eq.) 
282;  Ex  parte  Alexander,  122  N.  a  780,  30 
S.  E.  33S. 

Plaintiff  cannot  interfere  with  defend- 
ant's operation  of  it*  track,  for  the  reason 
that  it  haa  aoquired  an  easement  to  its 
right. 

Barker  t.  Southern  B.  Co.  187  N.  0.  214, 
49  S.  E.  lis. 

So  Jong  as  the  annoyances  and  incon- 
veniences alleged  to  constitute  the  nuisance 
emsist  of  effects  and  results  caused  by 
acts  that  are  incidental  and  necessary  to  the 
proper  operation  of  the  defendant's  trains, 
the  defendant  will  not  be  liable  for  creating 
and  maintaining  a  nuisance. 

Xhomason  t.  Seaboard  Air  line  B.  Co. 
142  N.  a  818,  60  &  E.  206. 

Connor,  J.,  delivered  the  opinion  of  the 

court: 

It  will  be  convenient  to  dispose  of  the 
several  phases  of  this  appeal  in  the  order 
in  which  they  are  presented  by  the  well- 
eonsidered  brief  of  the  counsel  for  plaintiff. 
It  may  be  conceded  that  the  legal  title  to 
the  soil  over  which  the  streets  of  the  town 
of  Tarboro  are  laid  out  is  in  the  munici- 
pality. The  deed  from  Howell  to  Moir  and 
others  vested  it  in  them,  and,  by  successive 
acts  of  the  legislature,  it  has  passed  to  and 
remains  in  the  corporation.  The  corporation 
holds  the  title  in  trust  for  the  citizens  and 
public,  to  ase  and  enjoy  as  public  highways 
or  streets,  subject  to  the  control  of  the  town 
authorities,  as  prescribed  by  the  charter  and 
public  laws  contained  in  Bevisal  1905,  chap. 
73.  The  title  is  impressed  with  a  further 
trust,  subject,  however,  to  the  rights  of  the 
public,  for  the  use  and  benefit  of  the  own- 
ers of  lots  abutting  on  said  streets.  Moose 
T.  Carson,  104  N.  C.  431,  7  L.R.A.  548,  17 
Am.  St.  Rep.  681,  10  S.  E.  689,  and  other 
eases.  The  rights  of  the  original  purchaser 
of  the  lota  attaching  by  virtue  of  the  trusts 
declared  in  the  bond  executed  by  Moir  and 
others  passed  with  the  title  to  the  lots  as 
17  L.BA.(N.8.) 


appurtenant  thereto,  and,  in  respect  Ui 
plaintiff's  lot,  vested  in  him.  Cases  may  be 
found  in  other  courts  in  which  the  right  of 
an  abutting  owner  to  sue  for  damages  sus- 
tained by  reason  of  the  use  of  streets  is 
^ade  to  depend  upon  the  ownership  of  the 
soil  over  which  the  street  is  laid  out  and 
established.  Whatever  distinctions  in  this 
respect  may  have  been  made  by  the  courts 
in  regard  to  the  rights  of  abutting  owners 
to  redress  for  special  injuries  sustained 
have  been  generally  abandoned.  See  Whito 
V.  Northwestern  North  Carolina  B.  Co.  113 
N.  C.  610,  22  L.B.A.  627,  37  Am.  St.  Rep. 
639,  18  S.  E.  330  (in  which  the  cases  and 
views  of  eminent  authors  are  stated  with 
clearness  and  force  by  Shepherd,  Ch.  J. ) ; 
Tate  T.  Greensboro,  114  N.  C.  392,  24  L.R.A. 
671,  19  S.  E.  767 ;  Brown  v.  Ashville  Electric 
Co.  138  N.  C.  533,  69  LJI.A.  631,  107  Am.  St. 
Rep.  554,  51  S.  K  62;  27  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  181.  Of  course,  we  must  not 
be  understood  as  referring  to  actions  for 
damages  or  compensation  by  reason  of  ad- 
ditional burdens  imposed  upon  property 
condemned  or  dedicated  by  the  owner  to  a 
public  use,  as  in  Phillips  v.  Postal  Teleg. 
Cable  Co.  130  N.  C.  513,  89  Am.  St.  Rep. 
888,  41  S.  E.  1022,  and  Hodges  v.  Western 
U.  Teleg.  Co.  133  N.  C.  225,  46  S.  E.  572. 
In  such  cases  the  owner  of  the  soil  main- 
tains an  action  for  compensation  for  ad- 
ditional burdens  imposed  for  public  pur- 
poses. In  addition  to  the  right  of  the  plain- 
tiff to  the  use  of  the  streets  as  a  member  of 
the  municipality  or  a  citizen  of  the  town, 
he  has,  as  an  abutting  owner  of  the  lot, 
rights  peculiar  to  such  ownership.  Burwell, 
J.,  in  Tate  v.  Greensboro,  supra,  says:  "It 
is  not  to  be  denied  that  the  abutting  pro- 
prietor has  rights  as  an  individual  in  the 
street  in  his  front,  as  contradistinguished 
from  his  righte  therein  as  a  member  of  the 
corporation  or  one  of  the  public."  For  an 
invasion  of  his  righte  as  a  member  of  the 
corporation — that  is,  to  the  use  of  the 
streets — he  must  seek  redress  through  the 
corporate  authorities,  or,  upon  their  refusal 
to  act,  by  an  action  in  behalf  of  himself  and 
all  other  members  or  citizens.  Merrimon  v. 
Southern  Paving  &  Constr.  Co.  142  N.  C. 
539,  8  L.R.A.(N.S.)  674,  66  S.  E.  366.  If 
the  street  is  obstructed,  he  may  sue  for  any 
special  damage  sustained  by  himself,  dif- 
ferent in  character  from  other  citizens,  as 
in  Downs  v.  High  Point,  115  N.  C.  182,  20 
S.  E.  385,  Farmers'  CoK»p.  Mfg.  Co.  v. 
Albemarle  &  R.  R.  Co.  117  N.  C.  579,  29 
L.R.A.  700,  53  Am.  St.  Rep.  606,  23  S.  E. 
43.  Plaintiff,  in  this  appeal,  sues  for  an 
alleged  injury,  by  which  he  claims  to  have 
sustained  special  damages  different  in  char- 
acter from  such  as  are  sustained  by  other 
citizens.  That  he  may  maintain  the  action. 
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unleu  barred  hj  the  statute  of  limitations, 
is  clear.  27  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
p.  183,  in  which  it  is  said:  "If  he  has 
suffered  special  injury  from  the  vsa  of  the 
street  by  the  railroad,  his  remedy  is  by  an 
action  for  damages."  Lewis,  Em.  Dom.  2di 
ed.  240.  Mr.  Abbott,  in  the  last  edition  of 
his  work  on  Muidcipal  Corporations  (vol. 
3,  S  843),  referring  to  the  authorities  cited 
in  the  first  edition,  saye:  "Since  then  it 
has  become  very  firmly  established  that  the 
abutter,  though  he  has  not  the  fee  of  the 
street,  has  certain  private  rights  of  access, 
ligfatf  and  air,  which  are  as  much  property 
as  the  lot  itself;  also  that  any  interference 
with  sueh  rights,  by  a  use  which  Is  not 
within  the  legitiinate  purposes  of  a  high- 
way, is  a  taking,  within  the  Constitntion." 
White  V.  Nortiiweateni  North  Carolina  R. 
Go.  supra. 

Without  multiplying  authorities,  -we  may 
with  safety  say  that  with  us,  and  the  ma- 
jority of  other  courts,  the  principle  is  es- 
tabliahed  that,  without  regard  to  tiie  owner- 
flhip  of  the  fee  in  the  soil,  an  abutting  own- 
er may  maintain  an  action  for  any  unlaw- 
ful interference  with  or  invasion  of  his 
rights  incident  to  his  ownership.  We 
think  it  equally  well  settled  that  the  mu- 
nicipal authorities  have  no  right  or  power, 
certainly  as  against  abutting  owners,  to 
grant  to  a  railroad  company  an  easement  to 
lay  its  tracks  upon,  and  operate  its  trains 
over,  the  streets  of  the  town.  It  is  im- 
material whether  the  title  of  the  street  is 
in  the  municipality  or  the  i^utting  owner. 
If  in  the  former,  it  is  a  breach  of  the  trust 
reposed  in  the  authorities;  and,  if  in  tiie 
latter,  it  is  an  additional  burden.  In  either 
case  damages  or  compensation  will  be 
awarded  appropriate  to  the  injury  sus- 
tained. The  law,  as  held  by  us,  and  sus- 
tained by  the  weight  of  authority,  is  thus 
stated  by  Shepherd,  Ch.  J.,  in  White  v. 
Xorthwestern  North  Carolina  R.  Co.  supra : 
"The  in4ncip1e  then  being  established  that 
the  use  of  a  street  for  steam  railroads  is 
not  a  Intimate  use  of  the  street  for  public 
purposes,  it  must,  of  course,  follow  that  the 
city  liad  no  right,  in  the  exercise  of  its 
usual  and  ordinary  powers  relating  to  its 
highways,  to  authorize  the  entry  and  oc- 
cupation of  the  same  by  the  defendant,  and 
that  the  bare  license  of  the  cify  can  afford 
no  justification  for  the  infringement  of  the 
rights  of  the  plaintiff."  Mr.  Lewis, '  Em. 
Dom.  ToL  I,  §  111,  aays:  '^o  us  it  seems 
so  dear  that  a  railroad  is  foreign  to  the 
legitimate  uses  of  a  highway  that  we  never 
have  been  able  to  understand  how  a  court 
could  reach  a  contrary  conclusion."  After 
an  exhaustive  discussion  of  the  decisions  of 
various  courts,  he  concludes :  "It  can-  now 
be  safely  said  that  the  weight  of  authority 
17  L.R.A.{N.S.) 


is  in  support  of  the  text."  We  do  not  deem 
it  necessary  or  pertinent  to  the  decision  of 
this  appeal  to  consider  or  diaeuss  the  effect 
of  the  action  of  the  municipal  authorities  in 
granting  an  easement  to  the  defendant,  or 
to  those  to  whose  rights  it  has  succeeded,  in 
the  streets  upon  the  right  of  the  plaintiff  as 
a  citizen  of  the  town.  He  is  uot  suing  for 
an  invasion  of  such  rights,  or  for  the  ocen* 
pation  of  any  portion  of  tiie  street,  or  its 
use  in  the  operaticm  of  ita  trains.  He  sues 
for  special  damages  to  his  property  alrat- 
ting  upon  the  street.  Conceding  that  the 
original  entry  upon  the  streets,  the  con- 
struction of  the  road,  and  the  operation  of 
the  trains  were  witli  the  consent  of  tlie 
municipal  authorities,  and  that,  to  the  ex- 
tent of  the  autiiorify  to  do  so,  they  granted 
the  easement  over  the  street,  we  do  not 
perceive  how  this  can  affect  the  plaintiff's 
rights  in  this  action.  The  authorities  are 
uniform  to  the  effect  that  neither  the 
municipal  authorities  nor  the  legislature 
can  confer  an  easement  or  right  to  use  the 
street,  as  against  the  property  of  the  citizen, 
without  providing  for  compensatitm.  The 
question  was  oonsidered  us  in  Brown  v. 
Asheville  Elecfarie  Co.  supra,  and  the  an- 
thoritiea  examined.  We  are  oontmt  to 
abide  by  wliat  was  said  in  that  ease. 

The  defendant  aays  that,  concedii^  a 
cause  of  action  accrued  to  plaintiff  or  to 
those  from  whom  he  purchased  the  property 
for  the  interference  with  their  rights  as 
abutting  owners,  he  is  barred  by  the  lapse  irf 
time  and  the  statute  of  limitationa.  It  is 
clear  that  the  Wllliamston  &  Tarboro  Bail- 
rwul  Company  or  its  successors  could,  under 
the  grant  of  the  right  of  eminent  domain, 
have  condemned  a  right  of  way  over  Albe- 
marle avenue,  and,  by  paying  compensation 
or  permanent  damages  to  tiie  abutting 
owner,  have  acquired  the  right  to  construct 
and  operate  its  road,  pursuant  to  the  rights, 
privi]^^,  and  frandiises  conferred  la  the 
charter.  Tlie  owners  of  the  property  wtnild 
not  luive  been  entitled  to  an  injunction  to 
restrain  such  condemnation  or  use.  What* 
ever  may  have  been  the  rights  of  the  owner 
of  the  property  in  1870  when  the  road  was 
constructed  along  Albemarle  avenue,  it  is 
clear  that  the  plaintiff,  having  purchased 
the  property  after  the  nwd  was  eonstrueted, 
and  while  it  was  being  operated,  will  not  be 
allowed  to  enjoin  its  use  in  a  proper  man- 
ner. The  spur  track  was  constructed  in 
1889,  and  has  been  in  use  seventeoi  years. 
The  map  and  the  statutes  put  in  evidoMS 
show  that  the  defendant's  road  between  Tar- 
boro and  Plymouth  constitutes  part  of  a 
system  of  railroads;  that  to  enjoin  the  use 
of  the  track  over  Albemarle  avenue  wouM 
destroy  property  of  immense  value,  and 
seriously  interfere  with,  and,  until  a  new 
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connection  be  made  involving  the  construc- 
tion of  a  new  iron  bridge  over  Tar  river, 
render  it  impossible  for  Uie  defendant  to 
perform,  its  duties  to  the  publto.  That  the 
poblie  would,  in  many  ways,  be  seriously 
injured,  is  manifest.  Courts  never  enjoin 
the  oonstmction  or  use  of  public  utilities 
and  improvements  at  the  suit  of  private 
individuals  unless  tiie  damage  is  both  seri- 
ous in  amount  and  irreparable  in  character. 
Roanoke  Nav.  Co.  v.  Emry,  108  K.  0.  133, 
12  S.  E.  900.  It  is  a  sufficient  answer  to 
the  demand  for  an  injunction  that  plain- 
tiff has,  b7  his  inaction  for  so  long  a  period, 
permitted  an  expenditure  of  large  sums,  not 
only  in  the  construction  of  the  road,  but  in 
connections,  bridges,  and  otherwise,  both  by 
the  defendant  and  others,  rendered  it  in- 
equitable to  destroy  the  value  of  the  prop- 
erty and  impose  the  immense  inconvenience 
which  would  result  from  restraining  the 
use  thereof.  In  regard  to  the  spur  track, 
while  the  reasons  are  not  so  conclusivei  we 
can  BM  from  the  map  and  the  evidence  that 
to  prevent  its  use  in  a  proper  way — that  is, 
ma  a  passage  to  and  from  the  ^eetrlo-light 
{dant  and  waterworks  of  the  town — would 
seriously  affect  public  interests.  If  plain- 
tiff r^rded  the  injury  to  his  property,  by 
the  ecmstruction  of  the  spur  track,  serious 
and  irreparable,  he  should  have  objected  to 
it  before,  or  at  the  time  it  was  constructed. 
He  may  not  wait  seventeen  years  and  then 
invoke  the  equitable  power  of  the  court. 
The  plaintiff  says  that,  while  he  may  not 
have  injunctive  relief,  he  is  entitled  to  his 
action  for  damsges,  sustained  by  reason  of 
the  invasion  of  his  rights  of  access,  atr, 
light,  shade  trees,  quiet,  and  rest  of  his 
family  and  himself;  that  the  eonstruetion 
of  this  road  along  Albemarle  avenue  and 
the  spur  tracks  and  tiie  running  of  the 
trains  have  seriously  injured  him  in  these 
respects.  To  this  demand  defendant  pleads 
the  statute  of  limitations.  The  plaintiff 
insists  that  as,  by  the  provisions  of  S  ^) 
Revisal  1906,  no  right  can  be  acquired  to 
an  exclusive  use  of  the  streets,  1^  lapse  Of 
time,  against  the  municipality,  this  defense 
is  not  open  to  defen&nt. 

It  is  undoubtedly  true,  as  said  by  Mr. 
Justice  Avery  in  Moose  t.  Carson,  supra: 
"No  one  can  acquire,  as  a  general  rule,  by 
adverse  occupation  as  against  the  public, 
the  right  to  a  street  or  square  dedicated  to 
the  public  use."  In  that  case  the  plaintiffs 
claimed  title  to  the  soil  dedicated  as  a 
street.  It  was  held  that  they  could  not  re- 
cover. The  defendants  were  claiming  as 
abuttii^  owners  by  virtue  of  the  dedica- 
tion. The  learned  justice  says :  "The  plain- 
tiffs have  shown  no  such  title  as  would  war- 
rant the  court  in  granting  a  writ  of  posses- 
sion. If  the  fee  were  vested  in  the  town, 
17L.B.A.(N.S.) 


which  is  not  conceded, '  there  would  still  be 
wanting  in  the  plaintiffs,  its  grantees,  the 
right  to  prevent  possession  and  occupancy 
of  a  street  dedicated  to  the  public."  Con- 
rad V.  West  End  Hotel  k  Land  Co.  126  N. 
0.  776,  36  8.  E.  282 ;  Hughes  v.  Clark,  134 
N.  C.  467,  46  S.  E.  956,  47  S.  E.  462.  In 
SUte  T.  Atlantic  &  N.  C.  R.  Co.  141  N.  C. 
786,  63  8.  E.  290,  the  city  of  New  Bern  was 
enforcing  an  ordinance,  by  indictment,  for 
obetmeting  the  street.  The  court  held  that, 
by  granting  the  license  to  defendant  to  con- 
struct its  track  on  the  street,  the  city  did 
not  surrender  its  power  or  right  to  control 
its  use.  What  effect  the  action  of  the  mu- 
nicipal authorities,  in  passing  the  several 
ordinances,  may  have  upon  its  right  to 
maintain  aoUons,  or  plaintiff's  right  to  sue 
for  injuries  sustained  1^  him  as  a  citizen 
of  the  town,  are  not  presented,  and  we  ex- 
press no  opinion  in  regard  to  them.  The 
plaintiff  here  sues,  not  by  virtue  of  any 
rights  claimed  under  or  in  privity  with  the 
town;  but  he  asserts  that,  without  regard 
to  the  action  of  the  town  authorities,  the 
defendant,  by  constructing  and  Operating 
its  road,  has  oommitted  a  trespass  upon  his 
property  rights.  We  hold  that  the  ordi- 
nances relied  upon  by  defendant  to  justify 
its  eonduet  do  not  affect  the  pldntiiTs 
rights,  and  that,  notwithstanding  such  or- 
dinances, whether  treated  as  licenses  or 
grants  of  easements,  he  may  maintain  his 
action.  Having  thus  successfully  asserted 
his  right  against  both  the  municipal  au- 
thorities and  the  defendant  justifying  un- 
der them,  he  may  not  claim  immunity  from 
the  operation  of  a  statute  of  linutations, 
by  reason  of  a  statute  conferring  such  im- 
muniiy  upon  t^e  town. 

It  is  not  necessaiy  for  us  to  discuss  tlie 
interesting'  question  raised  by  plaintiff's 
counsel,  whether,  by  the  construction  and 
operation  of  the  road  over  Albemarle  ave- 
nue for  more  than  twen^  years,  the  de- 
fendant has  acquired,  as  against  plaintiff, 
an  easement  or  right  to  do  so.  The  origin 
and  extent  of  the  use,  as  the  basis  for  a  pre- 
sumption of  a  grant,  present  interesting 
questions  not  free  from  difficulty.  They 
are  indicated  in  the  opinion  of  Mr.  Jus- 
tice Avery  in  Emery  v.  Raleigh  &  G.  R.  Co. 
102  N.  a  209,  232,  11  Am.  St.  Rep.  727,  9 
8.  E.  139.  It  was  in  wnsequence  of  this 
diificulty,  and  to  prevent  railroad  companies 
owing  duties  to  tba  public  from  being  sub- 
jected to  successive  actions  for  trespasses ' 
of  the  character  charged  in  this  action,  that 
the  court  found  it  necessary  to  treat  the 
cause  of  action  as  accruing  on  the  date  tji 
the  first  substantial  injury  and  to  require 
that  permanent  damages  be  assessed.  Re- 
peated actions  for  diverting  water  over 
lands  not  condemned  for  rights  of  way,  by 
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the  eonatruction  and  repairs  of  the  road, 
were  frequently  brouf^ht,  and  it  was  found 
impracticable  for  the  companies  to  pro- 
tect themselves  and  keep  their  roads  in  safe 
and  proper  condition  to  meet  the  -demands 
imposed  upon  them  for  the  public.  The 
question  was  thoroughly  discussed,  and  the 
authorities  cited  and  reviewed  by  Mr.  Jus- 
tice Avery  in  Kidley  v.  Seaboard  &  R.  R. 
Co.  118  N.  C.  996,  32  L.R.A.  708,  24  S.  E. 
730.  The  attention  of  the  legislature  hav- 
ing been  directed  to  the  subject,  an  act  was 
passed  at  the  session  of  1895  and,  with  the 
amendment  thereto,  constitutes  g  394.  Re- 
visal  1906,  subsec.  2,  provides:  "No  suit, 
action,  or  proceeding  shall  be  brought  or 
maintained  against  any  railroad  company 
by  any  person  for  damages  caused  by  the 
construction  of  said  road  or  the  repairs 
thereto,  unless  such  suit,  action,  or  proceed- 
ing shall  be  commenced  within  five  years 
after  the  cause  of  action  accrues,"  etc.  In 
Ridley's  Case,  supra,  it  is  held  that  the 
cause  of  action  accrues,  not  necessarily  at 
the  time  the  road  ia  constructed,  hut  "when 
the  first  injury  was  snstained."  In  Beach 
v.  Wilmington  &  W.  R.  Co.  120  N.  0.  498, 
26  S.  E.  703,  the  question  was  carefully 
considered;  and,  although  the  court  was 
divided  upon  certain  aspects  of  the  case, 
there  was  no  diiferenee  of  opinion  in  regard 
to  the  following  language,  used  by  the  pres- 
ent chief  justice  in  a  dissenting  opinion: 
"Since  the  act  of  1895,  chap.  224,  p.  297,  all 
damages  accruing  from  the  construction  of 
a  railroad  must  be  sued  for  within  five 
years,  and  the  entire  amount  of  damages 
must  be  recovered  in  one  action."  In  Ias- 
siter  v.  Norfolk  4  C.  R.  Co.  126  N.  C.  609, 
36  S.  E.  48,  Douglas,  J.,  says:  "Railroads 
are  quasi  public  corporations,  charged  with 
important  public  duties,  which  in  their  very 
nature  necessarily  invoke  the  power  of  emi- 
nent domain;  and  therefore  the  courts,  with 
practical  unanimity,  have  created  a  species 
of  legal  condemnation  by  the  allowance  of 
so-called  'permanent  damages.'  .  .  .  The 
provision  in  the  act  of  1896,  incidentally 
providing  for  a  statutory  easement  rather 
by  implication  than  direct  terms,  seems  to 
us  to  be,  in  effect,  but  little  more  than  a 
legislative  aflfirniation  of  the  rule  already 
enunciated  in  other  jurisdictions,  and  adopt- 
ed in  Ridley's  Case,  which  was  decided  a 
year  after  the  act  was  passed."  In  Stack 
V.  Seaboard  Air  Line  R.  Co.  139  N.  C.  366, 
51  S.  B.  1024,  it  was  held  that  the  cause  of 
action  was  barred  after  five  years  from  the 
time  that  any  "substantial  injury  was 
done."  It  is  true  that  in  these  decisions 
the  damage  sued  for  was  ponding  water. 
We  can  see  no  reason  why  the  same  con- 
struction should  not  be  given  the  statute 
in  all  cases  where  damage  is  claimed  for  in- 
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juries  in  the  nature  of  a  nuisance  or  inva- 
sion of  rights  of  property  incidental  to  the 
construction  of  the  road.  Certainly  tiie 
same  reasons  exist.  It  would  be  not  only 
productive  of  great  injustice,  but  it  would 
seriously  impair  the  ability  of  railroads  to 
discharge  their  duties  to  the  public,  if, 
whenever  they  found  it  necessary  to  increase 
the  number  of  daily  trains  or  the  aixe  of 
their  engines,  or  change  the  kind  of  fuel 
used,  they  should  he  subjected  to  actions 
based  upon  the  suggestion  that  they  had 
increased  the  extent  of  the  or^nal  user. 
As  we  held  in  Thomason  v.  Seaboard  Air 
Line  R.  Co.  142  N.  C.  318,  55  S.  E.  205. 
when  the  right  to  construct  a  railroad  is 
acquired  by  any  means  known  to  the  law, 
the  right  to  operate  the  road  attaches,  and 
this  right  is  not  confined  to  the  needs  or 
necessities  at  the  time  of  the  acquisition, 
but  "to  such  further  demands  as  may  arise 
from  the  increase  of  its  business  and  the 
proper  discharge  of  its  duty  to  the  public" 
Seaboard  Air  Line  R.  Ca  v.  Olive,  142  N.  C. 
267,  66  S.  E.  263;  Beasley  t.  Aberdeen  & 
R.  R.  Co.  147  N.  C.  362,  61  S.  £.  453.  Si 
the  plaintiff  had  sued  when  he  suBtained 
the  injury,  be  would  have  recovered  perma- 
nent damages  in  the  jame  manner  as  if  tiw 
right  to  construct  the  road  was  condemned. 
Lewis,  Em.  Doni.  §  663.  We  concur  with 
his  Honor  that  the  plaintiff  is  barred  of  his 
action  for  damaiges  by  reason  of  the  con- 
struction and  operation  of  the  road,  both  as 
to  the  main  track  and  the  spur  track  cm- 
structed  in  1889.  We  do  not  perceive  thac 
any  damage  is  shown  by  the  spur  track  of 
1902.  If  there  be  any,  it  will  be  open  to 
plaintiff  to  show  on  another  trial. 

We  are  thus  brought  to  consider  the  a.- 
ception  to  his  Honor's  ruling  upon  the  iasne 
directed  to  the  alleged  nuisance  in  the  man- 
ner of  using  and  operating  the  trains  and 
cars  on  the  track.  Assuming  that,  as 
against  the  plaintiff,  the  defendant  haa  the 
right  to  use  the  tracku  in  the  manner  and  to 
the  same  extent  as  if  acquired  by  condemna- 
tion, or  hy  the  payment  of  permanent  dam- 
ages, does  the  evidence,  which  must  be  re- 
garded for  this  purpose  as  true  and  open  to 
inferences  therefrom  most  favorable  to 
plaintiff,  show  a  nuisance  of  the  right  or 
quasi  easement  T  Was  defendant  doing  a 
lawful  thing  in  a  lawful  way?  We  had 
occasion  to  consider  the  rig^its  and  liabilities 
of  railroad  companies  in  using  their  tracks 
near  to  dwelling  houses,  in  Thomason  v. 
Seaboard  Air  Line  R.  Co.  142  N.  C.  300,  318, 
55  S.  E.  108,  206.  The  principle  which  we 
deduced  from  our  own,  and  the  decisions  of 
other  courts,  is  thus  stated:  "The  powers 
conferred  upon  a  railroad  company  by  its 
charter  must  be  exercised  'in  a  lawful  way;' 
that  is,  in  respect  to  Uiose  who  suffer  dam* 
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Age,  with  due  r^rd  for  their  rights.  When 
exercised  in  an  unreasonable  or  negligent 
way,  so  as  to  injure  others  in  the  enjoyment 
■of  their  property,  the  injury  is  actionable." 
In  that  case,  in  the,  plaintifTs  appeal,  the 
tracks  and  side  tracks  were  altogether  on 
the  right  of  way  acquired  by  defendant. 
The  only  question  involved,  upon  the  com- 
plaint and  demurrer,  was  whether  there  was 
an  unlawful  user.  In  the  defendant's  ap- 
peal the  jury  found,  upon  sufficient  allega- 
tion, that  there  was  a  negligent  use  of 
a  spur  track  by  the  company,  amounting  to 
an  actionable  nuisance.  We  gave  the  ques- 
tion careful  consideration,  and  cited  in  the 
opinion  the  best-considered  authorities.  In 
the  light  of  those  decisions,  and  the  later 
one  of  Taylor  v.  Seaboard  Air  Line  R.  Co. 
146  N.  C..400,  69  S.  E.  129,  we  do  not  find 
ai^  evidence  of  a  nuisance  in  the  use  and 
-operation  of  defendant's  trains  over  Albe- 
marle avenue.  That  is  a  portion  of  the  main 
track.  The  greater  increase  of  trains,  more 
•cars,  and  heavier  engines,  making  more  noise 
and  smoke,  are  incident  to  the  use  of  the 
road,  and  should  have  been  anticipated  by 
plaintiff  when  be  purchased  the  property, 
and,  for  more  than  thirty  years,  acquiesced 
in  its  ufe.  The  case,  in  this  respect,  comes 
-clearly  within  the  principle  announced  in 
Thomason's  Case  in  plaintiff's  appeal.  In 
r^ard  to  the  uses  to  which  the  spar  track 
has  been  put,  as  described  in  plaintiff's  tes- 
timony, we  find  more  difficulty.  It  ia  not 
found  why  the  spur  track  was  constructed, 
-nor  are  the  ordinances  under  which  it  was 
placed  as  it  is  set  oat.  The  answer  allies 
"that  tliey  were  eonstrueted  for  the  purpose 
-of  permitting  heavy  goods  and  freight  to 
be  delivered  to  merchants,  and,  at  the  re- 
■quest  of  the  town,  for  the  purpose  of  reach- 
ing its  electric-light  plant.  It  is  not  very 
material  what  the  purpose  was,  so  far  as 
■the  plaintiff  is  concerned.  It  would  seem 
"that,  if  the  town  authorities  intended  to 
permit  the  use  of  the  common  and  the 
■streets  for  a  depot  or  discharging  point,  it 
should  clearly  appear,  so  that  abutting  own- 
-ers  and  citizens  interested  should  have  op- 
portunity to  be  heard  in  opposition  thereto. 
The  tracing  of  a  spur  track  from  the  main 
line  to  an  electric-light  plant  in  which  all 
-the  people  of  the  town  are  interested,  and 
which  would  involra  but  limited  use,  ia  quite 
-a  different  matter  from  placing  it  on  the 
common,  preserved  with  so  much  wise  fore- 
si^t  by  the  original  donor,  more  than  a 
century  ago.  for  the  uses  and  purposes  tes- 
tified by  plaintiff. 

In  addition  to  the  authorities  cited  in 
Thomason's  Case,  supra,  the  industry  of 
•counsel,  with  additional  investigation  on 
-our  part,  has  discovered  some  other  decided 
«ases  in  line  with  what  we  there  said,  and 
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more  directly  applicable  to  the  facts  in  this 
appeal.  In  Pennsylvania  R.  Co.  v.  Angel, 
41  K.  J.  £q,  316,  66  Am.  Rep.  1,  7  Atl.  432, 
the  plaintiff  sought  to  enjoin  defendant 
company  from  so  using  its  track,  laid  along 
Bridge  avenue  in  the  city  of  Camden,  as  to 
create  a  private  nuisance.  It  appeared  that 
the  track  was  laid  by  authority  conferred  by 
the  l^islature  and  the  common  council  oil 
the  city.  It  was  shown  that  the  company 
used  ihe  track  in  front  of  complainant's 
dwelling  for  the  purpose  of  distributing 
cars,  making  up  freight  trains,  and  keeping 
locomotives  and  cars  laden  with  live  stock 
standing  thereon,  etc.  Dixon,  J.,  said :  "The 
fact  that  these  nuisances  are  continuous, 
and  materially  diminish  the  comfort  of  com- 
plainants in  their  residence,  makes  the  case 
one  proper  for  an  equitable  remedy  by  in- 
junction, unless  defenduit  can  justify  its 
conduct."  To  the  first  suggestion  that  it 
was  authorized  to  so  use  its  track  the  court, 
after  noting  the  language  of  the  acts  and 
ordinances,  said :  "In  our  judgment,  they  in- 
dicate that  those  rights  are  such  as  pertain 
to  the  use  of  the  avenue  for  the  purposes  of 
a  way,  not  for  the  purposes  of  a  station 
yard.  The  primary  privilege  given  is  that  of 
passage;  this  and  its  reasonable  incidents 
cover  the  whole  scope  of  the  grant.  Hie 
right  of  storing  engines  and  cars,  either  for 
a  longer  or  a  shorter  period,  th»  right  <rf 
making  up  or  breaking  up  trains,  are  not 
embraced  in  such  a  concession.  These  are 
strictly  station  and  terminal  purposes,  and, 
by  providing  for  station  yards,  the  legisla- 
ture has  indicated  its  intention  that  buai' 
ness  of  that  nature  should  be  transacted 
there.  We  do  not  say  that  the  company 
may  not,  under  any  cireumstanoes,  do  upon 
its  roadway  what  ought  commonly  to  be 
done  in  its  yards;  for,  no  doubt,  unforeseen 
occurrences  may  sometimes  render  such  acts 
almost  indispensable,  and  then  other  less 
urgent  rights  d  the  public  at  large  must 
give  way.  .  .  .  Having  a  right  of  pas- 
sage there,  it  used  its  tracks  as  though  tiiey 
were  within  its  terminal  yard,  and  so  used 
them  constantly  in  every-day  concerns.'' 
The  judge  further  said  that.  If  such  right 
was  conferred  by  the  legislature  and  com- 
mon council,  it  was  invalid  as  against  plain- 
tiff's rights.  The  injunction,  to  the  extent 
of  the  nuisance,  was  granted.  In  Frankle 
V.  Jackson  {C.  0.)  SO  Fed.  309,  Brewer,  J., 
said:  "Although  a  railroad  may  not  be 
liable  in  damages  for  the  occupation  of  a 
street  and  the  running  of  its  trains  thereon 
in  a  customary,  reasonable,  and  proper  man- 
ner, ...  it  may  still  be  li^le  to  dam- 
ages for  any  unreasonahle.  Improper,  II- 
1^1,  and  wrongful  use  of  its  tracks.  The 
right  to  use  a  street  for  the  running  of 
trains  gives  no  right  to  establish  a  repair 
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Bbop  thereon."  In  Chicago  O.  W.  R.  Co.  v. 
First  M.  E.  Church,  50  L.R.A.  488,  42  0.  C. 
A.  178,  102  Fed.  8S.  it  wu  held  that  a  grant 
to  a  railroad  company  to  operate  and  main- 
tain a  railroad  on  a  public  street  not 
carry,  by  implieatitm,  the  right  to  erect  and 
maintain  a  water  tank  In  the  street.  The 
general  and,  we  may  eay,  universally  ac- 
cepted doctrine,  as  announced  in  tho  eases 
dted,  is  illustrated  and  discussed.  Louis- 
ville ft  N.  Terminal  Co.  v.  Lellyett,  114 
Tetm.  368.  1  L.R.A.(X.S.)  49,  85  S.  W.  881. 
In  Mahady  t.  Bushwick  R.  Co.  91  N.  Y.  148, 
43  Am.  Rep.  661,  Andrews,  Ch.  J.,  conceding 
the  right  of  the  eify  authorities  to  grant  a 
surface  railway  company  the  use  of  its 
streets,  says:  "It  cannot,  however,  be  ques- 
tioned that  a  street  cannot  be  converted  into 
a  yard  for  the  storing  or  deposit  of  cars,  to 
the  injury  of  adjoining  owners.  An  unrea- 
sonable use  of  the  street  by  a  street  railway 
may  doubtless  afford  a  right  of  action  to 
property  owners  specially  injured  thereby." 
Thompson  v.  Pemuylvania  R.  Co.  SI  K.  J. 
Lh  42,  15  Atl.  838.  In  Cleveland,  C.  C.  ft 
St.  L.  R.  Co,  V.  Pattison,  67  111.  App.  351, 
the  plaintiff  in  error  was  permitted  to  re- 
cover for  improper  use  of  a  switch  in  front 
of  his  house. 

Without  repeating  the  evidence,  we  think 
it  sufficient  to  entitle  the  plaintiff  to  have 
the  issue  as  to  the  manner  in  which  de- 
fendant was  using  the  spur  back  submitted 
to  the  jury  under  proper  instructions. 
While  it  is  diffisult  draw  the  line  with 
precision,  in  each  ease,  between  the  lawful 
use  of  the  tratdc  and  its  unlawful  use  con- 
stituting an  actionable  nuisance,  we  think 
that  in  several  respects  the  evidence  would 
warrant  a  jury  in  finding  that  the  defend- 
ant lias  used  tlie  spur  trMk  for  other  than 
Intimate  purposes.  There  can  be  no  ques- 
tion uptm  the  evidence,  tiiat  the  ri^ts  of 
the  plaintiff  and  his  family  are  seriously 
inteif  ered  with  by  such  use  as  is  made  of  the 
spur  track.  The  nuisance  allied  is  not 
pemuuient.  It  does  not  arise  Arom  the 
construction,  but  the  use,  of  the  spur  track. 
The  measure  of  damages  would  therefore 
be  confined  to  auoh  as  were  sustained  with- 
in three  years  prior  to  the  fostltution  of 
the  action.  As  the  question  Is  not  before  us, 
we  forbear  discussing  it  further  than  to 
quote  from  Joyce  on  the  Law  of  Nuisances, 
S  259:  "In  case  of  a  nuisance  caused  by  tiie 
operation  of  a  railroad  in  an  unlawful  man- 
ner the  damage  should  only  be  for  the  injury 
caused  such  unlawful  operation,  and 
should  not  include  an  allowance  for  any  in- 
jury caused  by  the  lawful  operation  of  the 
road,  the  latter  injury  being  declared  to  be 
damnum  ahtgue  injuria.**  If  the  defendant 
violated  the  town  ordinance  in  regard  to  the 
speed  of  its  train,  the  plaintiff  has  his  rem- 
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edy  by  applying  to  the  municipal  authori- 
ties or  to  a  justice  of  the  peace  for  a  war- 
rant for  a  misdemeanor.  If  the  use  of  the 
spur  track  in  violation  oi  the  rights  of  the 
plaintiff  be  oontinned,  he  is  entitled  to  in- 
junctive relief. 

The  judgment  of  his  Honor  on  the  fiiat 
and  second  cause  of  action  is  affinned.  The 
judgment  of  nonsuit  on  the  cause  of  actitm 
for  dam^^  for  alleged  unlawful  use  of  ttie 
spur  track  as  a  nuisance  is  set  aside,  and 
a  new  trial  awarded.  The  issue  and  evi- 
dence will  be  confined  to  the  all^tion  tliat 
defendant  has,  within  three  years  prior  to 
the  commencement  of  this  action,  so  used 
the  spur  track  and  the  street,  in  -violatitm  M 
its  duty,  as  to  constitute  a  nuisance,  by 
which  plaintiff  bas  snstalned  spedal  dam- 
age as  an  owner  of  the  dwelling  and  pmn- 
ises  abutting  on  the  street.  It  is  ao  or- 
dered. 

Partial  new  trial. 
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E.  B.  SPENCER. 

(—  Okla.  —  95  Pae.  754.) 

Homestead  ~  nnporfected  titie  ~  Injnrr 
to  premises. 

1.  A  homesteader  upon  public  land,  pro- 
ceeding lawfully  to  perfect  his  title,  is  en- 
titled to  compensation  for  injury  done  to 
the  premises;  but  the  measure  of  damages 
is  not  the  same  as  if  he  owned  the  land  in 
fee  simple. 

Same  —  measure  of  damages. 

2.  In  such  a  case  it  is  error  for  the  court 
to  instruct  the  jury  that  the  measure  of 
damages  is  just  the  same  as  if  the  plaintiff 
owned  the  land  in  fee.  The  court  ought  to 
have  defined  the  rights  of  the  settler  in 
the  homestead,  and  left  the  question  to  the 
jury  to  deteiinine  his  interest,  and,  frons 
sttcK  intovst,  tiie  liabilily  of  the  defoidr 
ant. 

(May  15.  1908.) 
Headttotes  by  Kahb,  J. 


Cam  Note.  —  Right  of  homesteader  oi* 
fmbtio  land,  hefore  reeeivteir  votent, 
to  recover  for  injury  to  pretniaoa, 
and  measure  of  damagea  therefor. 

Right  to  recover  damages. 

A  homesteader  upon  public  land  has, 
from  the  date  of  making  a  formal  entry  of 
his  claim  at  tbe  public  land  office,  and 
paying  the  sum  required  b|y  law,  such 
a  vested  ri^t  of  property  therein  as 
will  permit  him,  buore  the  issuance  of 
a   patent,   to   reoover   damages   for  an 
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ERROR  to  the  District  Court  of  Co- 
manche County  to  nview  a  judgment 
in  plaintifTi  tavar  in  an  action  brought  to 
reeorer  damages  for  an  aUeged  wrongful 
obstruction  of  a  natural  water  way,  caus- 
ing a  portion  of  plaintiffs  homestead  land 
to  be  overflowed  and  injured-  Rerersed. 
The  faets  are  stated  in  the  opinion. 
Messrs.  Stevens  A  Myers,  for  plaintiff 
in  error : 

The  complaint  must  show  the  degree  of 
title  which  the  party  has;  and  then  he  can 
recover  only  according  to  such  estate  as  he 
proves  to  have  in  the  land. 

Bobbins  v.  Milwaukee  &  H.  R.  Co.  6  Wis. 
836;  State  ex  rel.  Trimble  v.  Superior  Court, 
31  Wash.  446,  66  LJI.A.  897,  72  Pac  92; 
Ellsworth,  MeP.  N.  ft  8.  E.  R.  Co.  v.  Gates, 
41  Kan.  674,  21  Fae.  633. 

Kmxe,  J.,  delivered  the  ojnnion  of  the 
court: 

This  was  an  action  by  defendant  In  er- 
ror, plaintiff  below,  for  the  alleged  wrong- 
ful filling  up  by  the  plaintiff  in  error,  de- 
fendant below,  of  a  natural  water  way,  by 
reason  of  whidi  the  waters  were  turned  over 
and  upon  portions  of  plaintiff's  home- 
stead, so  overflowing  and  damaging  sams  as 
to  render  such  portions  worthless.  The  an- 
swer of  defendant  was  a  general  denial.  The 
petition  of  plaintiff  alleged  that  the  land 
was  a  homestead,  and  that  he  was  occupying 
it  as  a  homestead  entryman  under  the  home- 
stead laws  of  the  Unitod  States;  and,  upon 
the  trial,  It  was  admitted  by  the  parties 
that  such  was  the  ease.  The  trial  was  had 
before  a  jury,  and  resulted  In  a  verdict  and 
judgment  for  the  plaintiff  In  the  sum  of 
tlOO,  from  which  Judgment  the  defendant 
appealed  to  this  court. 

There  are  several  grounds  of  error  argued 
fay  counsel  for  plaintiff  in  error,  in  his  brief, 
— only  one  of  which,  however,  we  believe  has 
merit.  Instruction  No.  5,  given  by  the  court, 
to  which  exception  was  duly  saved,  is  to  the 
effect  that  tlw  proper  measure  of  damages 
is  the  difference  In  value  of  the  land  imme- 
diately before  and  immediately  after  the 
act  complained  of.  We  believe  It  was  error 
tar  the  court  below  to  give  this  Instruction. 
It  is  admitted  that  the  plaintiff's  interest 
in  the  land  was  that  of  a  homestead  entry- 
man.   While  it  is  true  that  a  homesteader 


who  proceeds  lawfully  to  perfect  his  title 
to  land  entered  is  entitled  to  compensation 
for  injury  done  to  the  premises,  yet  we  be- 
lieve the  measure  of  damages  is  not  the 
same  as  though  he  owned  the  land  in  fee 
simple.  Mr.  Justice  Johnston,  in  Burlington, 
K.  &  S.  W.  R.  Co.  V.  Johnson,  38  Kan.  142, 
16  Pac.  125,  speaking  of  the  nature  of  a 
homesteader's  title  to  land  occupied  under 
the  homestead  laws,  says:  The  interest 
which  tits  settler  has  may  be  appropriated 
for  a  right  of  way  by  aidveraary  proceed- 
ings, as  we  have  already  seen  that  Congress 
lias  provided  for  the  condemnation  of  a 
right  of  way  through  a  homestead,  as  well 
as  f6r  its  purchase  from  the  settler.  Of 
course,  the  settler  does  not  part  with  the 
same  interest  or  value  that  he  would  If  he 
had  the  legal  title,  and  he  should  only  re- 
ceive compensation  for  the  interest  taken 
from  him."  In  the  ease  of  Ellsworth,  McP. 
N.  &  S.  E.  R.  Co.  V.  Gates,  41  Kan.  B74,  21 
Pac.  632,  Clogston,  C,  who  wrote  the  opin- 
ion, uses  the  following  language:  "In  this 
case  the  court  Instructed  the  jury,  and  gave 
the  rule  for  the  measure  of  damages,  just  as 
it  would  have  given  it  had  the  plaintiff,  in- 
stead of  having  a  homestead  right,  owned 
the  fee.  This  was  error.  The  court  ought 
to  have  deflned  the  rights  of  the  settler  in 
such  homestead,  and  left  the  question  to  the 
jury  to  determine  hia  interest,  and,  from 
such  intereat,  the  liability  of  the  company. 
Just  what  that  interest  would  be  ia  a  ques- 
tion of  fact,  in  each  case,  to  be  Heterminett 
by  the  jury,  and  dependa  upon  the  improved 
condition  and  the  length  of  time  the  home- 
stead has  existed,  and  all  other  facts  that 
go  to  make  up  its  value.  Its  value  may  be 
much  less  than  if  the  settler  owned  the  fee 
of  the  land,  or  it  may  be  substantially  the 
same  or  a  little  leas  than  Its  actual  vnlue 
including  the  fee.  We  are  therefore  of  the 
opinion  that  the  instructions  of  the  court 
are  erroneous,  and  recommend  that  the  caiisf 
be  reversed,  and  a  new  trial  ordered."  The 
above  case  seems  to  be  in  point  here,  and 
is,  to  OUT  mind,  supported  by  sound  reason. 

It  is  therefore  ordered  that  the  judgment  i 
of  the  court  below  he  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  the  Justices  concur. 


injury  to  the  land.  McGuire  v.  Brown, 
106  Cal.  660,  30  L.R.A.  384,  39  Pac.  1060; 
Larsen  v.  Oregon  R.  &  Nav.  Co.  19  Or.  240, 
28  Pac.  974;  Burlington,  K.  ft  S.  W.  R.  Co. 
V.  Johnson,  38  Kan.  142,  16  Pac.  126;  EUs 
worth,  McP.  K.  ft  8.  E.  R.  Co.  v.  Gates,  41 
Kan.  674,  21  Pac.  632 ;  Red  River  &  L.  of 
W.  R.  Co.  V.  Sture,  32  Minn.  95,  20  N.  W. 
229;  Pairier  v.  Itasca  County,  68  Minn.  297, 
71  N.  W.  382;  Matthews  v.  O'Brien,  84 
Minn.  606,  88  N.  W.  12;  Hastay  v.  Bon- 
ness,  84  Minn.  120  86  N.  W.  896,  Nelson  v. 
I7L.R.A.(N.S.)  * 


Big  Blockfoot  Mill.  Co.  17  Mont.  553,  44  Pac. 
81 ;  Culbertson  Irrig.  &  Water  Power  Co,  v. 
Olander,  51  Neb.  539,  71  N.  W.  298;  Gulf, 
C.  ft  S.  F.  R.  Co.  v.  Clark,  41  C.  C.  A.  597, 
101  Fed.  678,  s.  c.  2  Ind.  Terr.  319,  61  S.  W. 
962;  Wendel  v.  Spokane  County,  21  Wash. 
121,  91  Am.  St.  Rep.  826.  67  Pac.  S76. 

This  doctrine  ban  been  applied  under  the 
following  circumstances: — where  a  home- 
steader was  deprived  of  the  How  of  water 
in  a  atreaiD.    McGuire  v.  Brown,  supra. 

— ^where  a  railway  wm 
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a  lionieBtead.  laneu  Oregon  R.  ft  Nav. 
Co. ;  Burlington,  K.  ft  S.  W.  R.  Co.  v.  John- 
son; Ellaworth,  McP.  N.  ft  B.  E.  R.  Co.  v. 
Gates;  and  Red  River  ft  L.  of  W.  R.  Co.  t. 
Sture, — BUpra. 

— where  a  public  road  was  opened  throu^^ 
a  homestead.  Fairier  v.  Itasca  County,  m- 
pra. 

— where  a  county,  in  constructing  a  road 
7  milea  distant  from  a  homestead,  turned 
the  waters  of  a  lake  so  as  to  flood  the  home- 
stead.   Wendel  r.  Spokane  County,  supra. 

— where  one  wnrn^ul^  entered  upon  and 
cropped  a  homestead,  lutthews  v.  O'Brien, 
supra. 

— where  a  ditch  was  cut  through  a  home- 
stead. Culbertson  Irrig.  ft  Water  Power  Co. 
V.  Olander,  supra. 

— where  standing  timber  was  cut  and  re- 
moved from  a  homestead.  Hastay  t.  Bon- 
nesa  and  Kelson  t.  Big  Blackfoot  Hill.  Co. 
supra. 

— even  though  the  timber  was  cut  under 
a  permit  from  the  Secretary  of  the  Interior 
to  cut  timber  upon  public  lands;  as  such 
right  does  not  attach  to  lands  appropriated 
for  a  homestead.  Nelson  v.  Big  Blackfoot 
Mill  Co.  supra. 

— ^where  a  railway  company,  by  the  erec- 
tion of  dykes,  changed  the  current  Of  a  river 
M  aa  to  erode  and  wash  away  the  luHnestead 
land.  Gulf,  C.  ft  S.  F.  R.  Co.  r.  Clark,  2 
Ind.  Terr.  319,  51  S.  W.  962. 

The  decision  in  the  last  case  was  reversed 
in  41  C.  C.  A.  597,  101  Fed.  678,  but  upon 
the  ground  that  the  injury  complained  of 
was  damnum  absque  injuria,  and  not  upon 
the  ground  that  a  homesteader,  before  re- 
ceiving a  patent,  has  no  auch  interest  as 
will  sustain  an  action  for  damages  to  the 
premises. 

But  it  was  held  In  Flint  &.  P.  M.  R.  Co. 
V.  Gordon,  41  Mich.  420,  2  N.  W.  648,  that 
a  homesteader  upon  public  lands  makes  his 
entry  thereon  subject  to  be  defeated,  before 
he  earns  his  patent,  by  the  construction  of  a 
railway  right  of  way  over  it  by  a  company 
empowered  by  Congress  to  construct  its 
tracks  across  public  land;  as  the  homestead- 
er's only  right,  prior  to  the  issue  of  his 
patent,  is  that  of  possession. 

Meas-ire  of  damages. 

But  the  homesteader  may  recover  the 
I  value  of  any  improvements  he  has  placed 
on  the  premises  which  may  be  appropriated 
by  a  railway  company  in  constructing  its 
right  of  way.  Flint  ft  P.  M.  R.  Co.  v. 
Gordon,  supra. 

As  the  injury  sustained  by  the  appropria- 
tion and  use  of  a  strip  of  land  for  railway 
purposes,  through  the  homestead,  affects  the 
entire  tract  by  a  division  thereof  into  part<< 
of  irregular  sliape,  with  deep  cuts  and  liigli 
fills,  the  inconvenience  resulting  from  the 
construction  of  the  road  constitutes  an  injury 
to  the  homesteader  which  differs  only  in  de- 
gree from  that  sustained  by  one  who  owns 
the  lepal  title;  and  the  extent  of  that  injury 
is  for  the  jury  to  determine.  Burlington,  K. 
ft  S.  W.  Co.  V.  Johniiun,  supra. 
17  L.R.A.(N.S.) 


It  is  error  for  the  court  to  instruct  the 
jury,  in  an  action  to  recover  for  the  con- 
struction of  a  nulway  across  the  homestead, 
as  to  the  measure  of  damages,  aa  though 
the  homesteader  owned  the  fee;  as  the 
interest  of  the  homesteader  and  the  liabili- 
ty of  the  company  are  questions  for  the 
jury.  Ellsworth,  McP,  N.  ft  S.  E.  R.  Co.  ». 
Gates,  supra. 

Where  no  special  damages  are  alleged, 
the  homesteader  is  only  entttled  to  recover, 
by  reason  of  the  laying  of  a  railroad  tradf 
aeroBB  his  premises  and  the  operation  of  tlie 
road,  as  well  as  the  actual  damage,  such 
damages  aa  he  sustains  by  the  breaking 
of  his  close,  the  correct  measure  being  the 
difference  between  the  annual  rental  value 
of  the  premises  with  a  railroad  track  upon 
and  operated  over  it  and  what  the  rental 
value  would  have  been  without  the  railroad 
upon  it  Larsen  v.  Oregon  R.  &  Nav.  Co^ 
supra. 

And  the  measure  of  damages  for  the  con- 
struction of  a  railway  across  a  homestead 
was  held  in  Red  River  ft  L.  of  W.  R.  Co.  v. 
Sture,  supra,  to  l>e  the  difference  between 
the  value  of  the  homesteader's  rights  in  the 
land  as  they  would  have  been  without  the 
construction  of  the  road  and  their  value 
as  diminished  by  such  construction. 

Where  one  cutting  and  removing  timber 
from  a  homestead  is  a  trespasser,  and  did 
not  act  in  good  faith  or  reasonably  believe 
his  act  was  lawful,  the  measure  of  damage 
to  the  homesteader  is  the  value  of  the  tim- 
ber at  the  time  of  its  conversion;  otherwise 
he  can  recover  only  the  value  of  the  stand- 
ing timber.   Hastay  v.  Bonness,  supra. 

And  where  timber  is  cut  and  removed 
from  the  homestead  by  one  holding  a  per- 
mit from  the  Secretary  of  the  Interior  for 
the  eumng  of  timber  upon  public  lands 
( which  did  not  include  the  homestead  right  I . 
the  measure  of  damages  is  limited  to  the 
value  of  the  timber  taken,  and  does  not  in- 
clude the  expense  of  removing  the  tree  tops 
left  upon  the  land.  Nelson  v.  Big  BlacK- 
foot  Mill.  Co.  supra. 


WASHINGTON  SUPBEBIB  COVBT. 
SAMUEL  SLOAN,  Appt, 

T. 

D.  W.  WEST,  Admr.,  etc.,  of  Mary  Sbwi, 

Deceased,  et  al.,  Respts. 

(—  Wash.  — ,  96  Pac.  684.) 

Marriage  —  presnmption  —  evidence. 

I.  The  presumption  attaching  to  a  sec- 
ond marriage  of  a  person  is  not  sufScinit 
to  overcome  direct  testimony  of  himself 
and  his  former  wife  and  disinterested  wit- 
nesses, that  the  first  marriage  was  I^Hy 
Rolemniced. 


Note.  —  As  to  presumpt^ns  growing 
from  marriage  ceremony,  see  case  note  to 
Smith  v.  Fuller,  IG  L.R^(N.S.)  98. 
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Some  —  legality. 

2.  The  authority  of  the  ofllcial  perfonn- 
ing  a  marriage  ceremODy  and  aU  the  pre- 
requisites of  a  valid  marriage  will  be  pre- 
sumed until  the  contrary  is  made  to  ap- 
pear. 

Same  —  dissolution  —  presumption. 

8.  Testimony  of  both  of  the  contracting 
parties  to  a  marriage  ceremony,  that  it  was 
not  diBsolTcd  until  after  the  death  of  a 
penoa  with  whom  one  of  the  parties  went 
through  a  sobaequent  ceremony,  over- 
cornea  any  presumption  which  the  oourt 
might  otherwise  have  indulged  as  to  the 
dissolution  of  the  first  marnage  before  the 
second  was  entered  into. 
Same  —  estoppel. 

4.  One  who,  having  a  wife  living,  con- 
tracts marriage  with  another  and  cohabits 
with  her,  is  not  estopped  from  denying  the 
validity  of  the  marriage  for  the  purpose 
of  defoiting  the  right  of  her  heirs  to  dbare 
in  their  estate  as  community  property. 
Administration  —  petition  —  estoppel. 

5.  Petitioning  for  administration  on  the 
estate  of  one  with  whom  petitioner  con- 
tracted a  marriage  does  not  estop  him  from 
disputing  the  validity  of  the  marriage  be- 
cause of  the  fact  that  he  had  a  prior  wife 
living. 

Husband  and   wife  —  commnnitj  —  fi- 
lial marriage. 

6.  The  heirs  of  a  woman  who  entered  into 
meretricious  relations  with  a  man  having 
a  wife  living,  because  of  which  relations 
their  property  was  kept  separate  and  apart, 
have  no  right  or  interest  in  bis  proper^ 
after  her  death. 

Witness  —  Interest  —  prospective  heir. 

7.  The  possible  interest  of  a  prospective 
heir  of  a  living  person  is  not  sufficient  to 
disqualify  him  as  a  witness  in  a  proceed- 
ing to  settle  the  rights  of  heirs  of  one 
claimed  to  be  the  wife  of  such  person  to 
share  in  the  eommunity  property  after  her 
death. 

(July  18,  1908.) 

APPEAL  by  petitioner  from  a  Judgment 
of  the  Superior  Court  for  King  County 
overruling  his  petition  for  the  distribution 
to  him  of  property  claimed  as  community 
property  of  himself  and  Uary  Sloan,  de- 
ceased. Reversed. 
Tlie  facts  are  stated  in  the  opinion. 
Messrs.  Frank  A.  Steele,  Walter  B. 
Beats,  and  Hastings  ft  Stradman,  for 
appellant: 

The  decree  of  divorce  rendered  in  1902  is 
conclusive  of  ttie  fact  that  petitioner  was, 
from  1861  continuously,  this  husband  of 
Alice  Babooclc. 

Ellison  v.  Martin.  53  Mo.  575;  Bishop, 
Marr.  &  Div.  1881,  6tb  ed.  §  754. 

The  marriape  of  a  man  and  woman  where 
one  of  them  has  a  husband  or  wife  by  a 
prior  marriage,  who  is  then  living  and  un- 
divorced.  is  void,  and  not  merely  voidable. 
17L.Il.A.(N.S.) 


Cartwright  v.  MeGown,  121  lU.  388,  2  Am. 
St.  Rep.  105, 12  N.  E.  787;  Reeves  v.  Reeves, 
54  nt.  332;  Dnimmond  v.  Irish,  52  Iowa,  41, 
2  N.  W.  622,-  Blossom  v.  Barrett,  37  N.  T. 
484,  97  Am,  Dec.  747;  Tefft  v.  Tefft,  86  Ind. 
44;  Glass  v.  QUus.  114  iSaaa.  663;  Martin  v. 
Martin,  22  Ala.  86;  1  Bishop,  Marr.  &  Div. 
§5  202,  717-729;  Sebouler,  Dom.  ReL  §  21. 

Presumption  of  innocence  will  not  arise 
if  one  of  the  parties  is  proved  to  be  mar* 
ried  to  someone  else. 

Cartwright  v.  McGown,  supra;  Weinberg 
V.  SUte,  25  Wis.  870;  Btfwart,  Marr.  ft 
Div.  S  125. 

There  can  be  no  common-law  marriage  or 
marriage  by  agreement  in  this  state. 

Re  McLaughlin,  4  Wash.  670,  16  LILA. 
699,  80  Pme.  651;  Stans  v.  Baltey,  9  Wash. 
116.  87  Pac  S16. 

A  marriage  void  at  the  time  of  its  oele* 
bratlon  is  not  validated  by  removal  of  the 
bar,  and  subsequent  cohabitation,  whether 
the  bar  is  removed  by  divorce  or  by  npeal 
of  tlie  law. 

Re  Wilbur,  8  Wash.  S6,  40  Am.  St.  Rep. 
886,  85  Pac.  407. 

A  ceremonial  marriage  having  been  shown, 
every  presumption  prevails  in  its  favor  un- 
til overcome  by  convincing  evidence. 

Re  Meg^nson,  21  Or.  387,  14  LJB.A.  540, 
28  Fac.  388. 

Appellant  is  not  estopped  to  assert  his 
title  to  Uiis  property  by  reason  of  the  fact 
that  he  consented  to  the  administration,  nor 
is  he  estopped  to  deny  that  Mwy  Steves 
was  his  wife. 

Filey  v.  MuqAy,  SO  Wash.  1,  70  Pac. 
107;  Williams  v.  Ketebam,  37  Tnd.  App.  506, 
77  N.  E.  286;  Wade  v.  McDougle,  69  W.  Va. 
113,  52  S.  K  1026;  2  Current  Law,  p.  1492; 
Pickard  v.  Sears,  6  Ad.  &  Kl.  469;  Caldwell 
V.  Auger,  4  Minn.  217,  Gil.  156,  77  Am.  Di-e. 
616;  Taylor  v.  Zepp,  14  Mo.  482,  55  Am. 
Dec.  113;  Waters'a  Appeal,  36  Fa.  523.  78 
Am.  Dec.  354;  Bobbins  v.  Potter,  98  Mass. 
632;  Gathinga  v.  Williams,  27  N.  C.  (5  Ired. 
L.)  487,  44  Am.  Dec  49;  1  Bishop,  Marr. 
ft  Div.  §  300;  Miles  v.  Chilton,  1  Rob.  Eeel, 
Rep.  684;  Glass  v.  Glass,  supra;  Anony- 
mous, 16  Abb.  Pr.  N.  8.  171;  Amory  v. 
Amory,  6  Robt.  614. 

Messrs.  Charles  E.  Patterson  and 
James  M.  OepharC,  for  reapondentn : 

Where  the  validity  of  a  marriage  is  sought 
to  be  destroyed  by  the  existence  of  a  prior 
marriage,  the  burden  to  prove  the  prior 
marriage,  and  that  it  was  performed  in  full 
compliance  with  all  the  laws  governing  the 
same,  rests  upon  the  party  who  asserts  the 
invalidity  of  the  second  marriage  by  reason 
of  the  validity  of  the  first. 

Megginson  v.  Mefj^gjnson,  14  L.R.A.  640. 
note;  Goldwater  v.  Burnside,  22  Wash.  216. 

60  Pac  409;  Re  Rash,  21  Mc 
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Am.  St.  Rep.  649,  53  Pac.  312;  Summerville 
T.  Summervillu,  31  Wash.  416,  72  Pac  84. 

Petitioner  ia  now  estopped  from  assertiii'; 
that  the  land  in  litigation  is  not  the  com- 
munity property  of  himself  and  Mary 
Sloan.  . 

Donnelly  v.  Donnelly,  8  B.  Mon.  113; 
Meister  v.  Birney,  24  Mich.  435;  Heyn  v. 
0'Hnfp>n,  60  Jlicli.  150,  26  X.  W.  861;  Sadl.T 
V.  Xiesr,  5  Wash.  182,  31  Pac.  630,.  1030; 
Canadian  &  A.  Mortg.  &,  T.  Co.  v.  Bloomer, 
14  Wash.  491,  45  Pac.  34. 

Mr.  W.  E.  Uunijihroy  also  for  restHiiid- 
enta. 

Rudkin,  J.,  delivered  the  opinion  of  thu 
eourt: 

Samuel  Sloan  and  Alice  Babcock,  some- 
times known  as  Elsie  Babkirk,  intermarried 
in  Albert  county,  Xew  Brunswick,  about  the 
year  1852,  and  remained  husband  and  wife 
until  the  marriage  waa  difwolved  by  decide 
of  the  superior  court  of  Kitflap  county  on 
the  14th  day  of  April.  1902.  nt  the  suit  of 
the  husband.  The  partien  to  thin  marriage 
lived  together  in  New  BninAwick  as  husband 
and  wife  for  some  yearn  after  the  consum- 
mation of  the  marriage,  and  then  aepamted. 
In  the  year  1868,  the  husband  came  to 
Washington  territory,  and  has  renided  in  the 
territory  and  state  ever  since.  In  the  year 
1873,  he  returned  to  New  Brunswick,  and 
there  married  one  Mary  Steves  early  in  th>- 
year  1874,  while  his  former  wife  was  still 
living  and  imdtvorced.  Immediately  after 
this  marriage,  he  returned  to  Washingtnn 
territory  with  Mary  Sloan  or  Mary  St^-vt-s, 
and  the  parties  continued  to  livo  together 
here,  as  husband  and  wife,  from  that  time 
until  the  death  of  the  latter,  on  the  6th  day 
of  February,  1899.  On  the  19th  day  of 
April,  1902,  D.  W.  West,  a  son  iii-law  of 
Mnry  Steves,  petitioned  the  superior  court 
of  King  county  for  letters  of  administration 
on  her  estate  as  the  deceased  wife  of  Samuel 
Sloan,  and  Samuel  Sloan  joined  in  the  peti- 
tion. The  prayer  of  the  petition  was  granted, 
and  the  administration  proceeded  until  the 
31st  day  of  January,  1905,  at  which  time  a 
final  account  of  the  administration  was  ren- 
dered, and  a  petition  for  distribution  filed. 
The  petition  for  distribution  prayed  that 
one  half  of  the  residue  of  the  estate  be  dis- 
tributed to  Samuel  Sloan  as  surviving  hus- 
band, and  the  other  half  to  certain  children 
of  Mary  Steven  by  a  former  husband  and  to 
the  representatives  of  certain  deceased  chil- 
dren. At  this  juncture.  Samuel  Sloan  filed 
his  petition  in  the  estate  matter,  setting 
forth  his  marriape  with  Alice  Babcock  Ion? 
prior  to  his  marriage  with  Mary  Steves; 
that  his  former  marriage  was  not  dissolved 
17L.R.A.(N.S.) 


until  long  after  the  death  of  Mary  Steves; 
that  Mary  Steves  knew,  at  all  times,  that 
the  petitioner  had  a  lawful  wife  living; 
that  it  was  agreed  between  the  petitioner 
and  Mary  Steves  that  a  fair  proportion  of 
all  property  earned  or  acquired  by  them 
should  be  given  to  her  as  her  separate  es- 
tnto;  that  this  agreement  was  carried  out, 
and  that  Mary  Steves  received,  for  her  own 
use  and  benefit,  one  lialf  of  all  property  ac- 
quired by  thorn  in  this  state;  that  the  pe- 
titioner was  absent  in  Alaska  when  Man- 
Stevea  died,  and  that,  on  his  return  to  tbi* 
state,  her  son-in-law  represented  to  him  that 
it  would  bn  necessary  to  take  out  letters  of 
administration  on  her  estate  in  order  to 
perfect  title  to  the  remaining  property  in 
the  petitioner;  that  certain  false  and 
fraudulent  representations  were  made;  that 
the  property  sought  to  be  distributed  is 
tlie  sole  and  separate  property  of  the 
petitioner,  and  should  be  distributed  to 
him,  etc.  The  allegations  of  this  peti- 
tion were  put  in  issue  by  answers  filed 
by  the  administrator  and  the  heirs  at  law 
of  Mary  Steves,  deceased,  and  a  trial  was 
had.  At  the  close  of  the  petitioner's  caae. 
the  court  granted  a  motion  for  nonsuit;  and, 
from  the  judgment  of  nonsuit,  this  appeal 
is  prosecuted. 

The  existence  of  the  marriage  between  the 
apjiellant  and  Alice  Babcock  is  controverted, 
but  that  marriage  is  established  by  clear 
and  cogent  proof.  The  fact  that  the  parties 
were  married  about  the  date  specified,  in 
the  presence  of  witnMses,  by  a  Baptist  min- 
inter  authorized  by  the  taws  of  the  province 
of  New  Brunswick  to  solemnize  marriage, 
and  that  they  thereafter  lived  together  as 
hui^band  and  wife  for  some  years,  was  tei>- 
tified  to  by  both  of  the  contracting  parties 
and  by  several  disinterested  witnesses,  and 
was  in  no  wise  contradicted  or  controverted. 
"The  presumption  of  marriage,  from  a  co- 
habitation apparently  matrimonial,  is  one 
of  the  strongest  presumptions  known  to  the 
law.  This  is  especially  true  in  a  ease  in- 
vohing  legitimacy.  The  law  presumes  mo- 
rality, and  not  immoral!^;  marriage,  and 
not  concubinage;  legitimacy,  and  not  bas- 
tardy. Where  there  is  enough  to  create  a 
foundation  for  the  presumption  of  marriage, 
it  can  be  repelled  only  by  the  most  cogent 
and  satisfactory  evidenee."  Hynes  t.  Mc- 
Dermott.  dl  N.  Y.  451,  43  Am.  Rep.  677. 
We  are  not  unmindful  of  the  fact  that  the 
presumption  which  ordinarily  attaches  to 
the  first  marriage  is  now  transferred  to 
the  second,  and  that  stronper  proof  of  the 
validity  of  the  first  marriage  is  required 
than  if  the  second  did  not  exist.  The  pre- 
sumption which  attaches  to  the  second  mar- 
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riage,  howerer,  only  orercomea  a  presump- 
tion of  marriage  ansing  from  reputation 
and  eohabitationi  and  is  not  sufTiclentlj 
strong  to  overcome  such  proofs  of  marriage 
as  are  found  in  this  record.  The  proof  here 
is  ansple  to  establish  the  validity  of  the 
first  marriage,  even  in  a  criminal  prosecu- 
tion for  bigamy,  much  more  in  a  civil  action, 
where  property  rights  alone  are  involved. 
State  V.  Kcan,  10  N.  H.  347,  34  Am.  Dec. 
162;  Fleming  v.  People,  27  N.  Y.  329;  Peo- 
ple V.  Calder,  30  Mich.  85;  Hiitcliins  v.  Klm- 
mell,  :tl  Mich.  126,  18  Am.  Rep.  164;  SUte 
V.  Hodgskins.  19  Me.  15S,  36  Am.  Dee.  742; 
Damon's  Case,  6  Me.  148. 

The  respondents  contend  that  there  is  no 
proof  that  banns  were  puhliehed;  that  a  li- 
eoue  was  obtained;  that  the  officiating 
elei^gyman  was  a  British  subject;  or  that 
the  marriage  was  not  dissolved.  The  au- 
thority of  the  officer  or  clergyman  perform- 
ing the  marriage  ceremony  and  all  the  pre- 
requisites of  a  valid  mairiage  will  be  pre- 
sumed until  the  contrary  ia  made  to  appear. 
Megginson  v.  Megginson,  14  LJtA.  540,  and 
note,  21  Or.  387,  28  Fac.  388.  Both  of  the 
contracting  parties  testified  that  the  mar- 
riage between  them  was  not  dissolved  until 
long  after  the  death  of  Mary  Steves;  and 
this  proof  overcomes  any  presumption  that 
the  court  might  otherwise  indulge. 

It  is  further  contended  that  the  appellant 
is  estopped  to  deny  the  validity  of  his  mar- 
riage to  Mary  Steves,  or  the  fact  that  the 
proi>erty  in  controversy  is  the  community 
property  of  himself  and  Mary  Steves. 
Doubtless  parties  are  sometimes  estopped  to 
deny  their  marriage  as  to  third  persons  who 
have  been  misled  to  their  prejudice;  but,  as 
between  husband  and  wife  and  parent  and 
child,  there  is  no  such  status  known  to  the 
law  of  domestic  relations  as  marriage  by  es- 
toppel; nor  is  the  appellant  estopped  by  rea- 
son of  anything  contained  in  the  administra- 
tion proceedings.  Filley  t.  Murphy,  30 
Wash.  1,  70  Pac.  107;  ITatch  r.  Ferguson 
(C  C.)  67  Fed.  966.  If  there  was  no  law- 
ful marriage  between  the  appellant  and 
Jlary  Steves,  as  a  matter  of  course  there  is 
and  can  be  no  community  property.  Hatch 
V.  Fei^usun,  supra;  Kelley  t.  Kiteap  County, 
fi  Wash. 621,32  FacSM;  Stans  v.Baitey.  0 
Wash.  115,  87  Pac  316;  Routh  v.  Routh,  57 
Tex.  595;  Chapman  v.  Chapman,  11  Tex. 
Civ.  App,  392,  32  S.  W.  564 ;  21  Cyc.  Law  & 
Proc.  p.  1686;  6  Am.  A  Eng.  Enc.  Law,  2d 
ed.  p.  297. 

We  therefore  hold  that  the  proofs  in  the 
record  amply  show  that  the  appellant  and 
Mary  Steves  were  never  lawfully  married, 
and  that  the  property  involved  in  this  ac- 
tion is  not  community  property.  If  the  re- 
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spodidents  have  any  interest  in  the  property 
as  children  or  grandchildren  of  Mary 
Steves,  deceased,  the  burden  is  upon  them  to 
establish  that  fact,  as  it  does  not  arise  out 
of  any  marriage  relation.  We  cannot  an* 
ticipate  tbe  questions  that  may  arise  in  the 
further  progress  of  the  trial,  and  all  such 
questions  must  be  left  open  for  future  con- 
sideration. We  do  hold,  however,  that,  if  it 
should  appear  that  there  was  no  lawful  mar- 
riage between  the  appellant  and  the  de- 
ceased, that  the  deceased  was  at  all  times 
fully  aware  of  their  meretricious  relations, 
and  that,  in  view  of  such  relations,  their 
property  was  kept  separate  and  apart,  the 
respondents  have  no  right  or  interest  in  the 
propertj*  now  in  controversy.  In  view  of 
the  retrial  that  must  follow  a  reversal,  we 
will  add  further  that  the  court  was  in  error 
in  excluding  the  testimony  of  Samuel  H. 
Sloan,  a  son  of  the  appellant,  on  account 
of  interest  in  the  subject-matter  of  the  ac- 
tion. The  only  po-ssihle  interest  the  witness 
had  or  could  have,  under  the  'facts  disclosed 
by  the  record,  was  that  of  a  prospective 
heir.  But  the  rule  is  well  established  that 
the  living  have  no  heirs,  and  that  the  in- 
terest of  the  ancestor  does  not  disqualify 
the  heir  apparent.  "The  triie  teat  of  the  in- 
terest of  E  witness  is  that  be  wIU  either 
gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment,  or  that  the 
record  will  be  legal  evident^  for  or  against 
him,  in  some  other  action.  It  must  be  a 
present,  certain,  and  vested  interest,  and  not 
an  interest  uncertain,  remote,  or  contingent. 
Thus,  the  heir  apparent  to  an  estate  is  a 
competent  witness  in  support  of  the  claim 
of  bis  ancestor,  though  one  who  has  a  vest- 
ed interest  in  remainder  is  not  competent; 
and,  if  the  interest  is  of  a  doubtful  nature, 
the  objection  goes  to  the  credit  of  the  wit- 
ness, and  not  to  his  competency,  for,  being 
always  presumed  to  be  competent,  the  bur- 
den of  proof  is  on  the  objecting  party  to 
sustain  his  exception  to  the  competency; 
and,  if  he  fails  satisfactorily  to  establish  it, 
the  witness  in  to  be  sworn."  1  Qreenl.  Ev. 
14th  ed.  g  390. 

For  tho  error  in  granting  the  nonsuit,  the 
judgment  is  reversed  and  the  cause  is  re- 
manded for  further  proceedings  not  inoon- 
siatent  with  this  opinion. 

Dunbar,  Crow,  and  Mount,  JJ.,  eon- 
cur. 

Hadley,  Ch.  J.,  and  Fnllerton,  J.,  took 

no  part. 

Petition  for  rehearing  denied. 
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COLORADO  STTPREMB  OOURT. 
PENICE  FERRARA,  Plff.  in  Err., 

V. 

AURIC  MINING  COMPANY. 
(  —^\o.  —,  95  Pac.  062.) 

Pleading  —  jndKment. 

1.  Defendant  is  not  entitled  to  judgment 
for  failure  of  plaintiff  to  reply  to  u  de- 
fense set  out  in  the  answer,  if  the  defense 
is  not- sufficient  in  taw  to  defeat  the  ac- 
tion. 

I>eatfa  —  action  —  nonresldence  —  alien. 

2.  A  statute  giving  the  widow  a  right  of 
action  for  the  negligent  killing  of  her  hus- 
band operates  in  ntvor  of  a  nonresident 
alien. 

(Kay  4,  1908.) 

ERROR  to  the  District  Court  for  Pueblo 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  the  negligent  Icilling  of  plain- 
tiff's husband.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  If.  J.  Galllgan,  for  plaintiff  in  er- 
ror: 

A  nonresident  alien,  subject  of  the  King- 
dom of  Italy,  can  sue  for  the  purpose  of  re- 
covering on  account  of  the  death  of  the 
husband  of  plaintiff  by  the  wrongful  act 
of  the  defendant. 

Vetaloro  v,  Perkins,  101  Fed.  393;  Mp- 
Millan  v.  Spider  Lake  Saw  Mill  &  Lumber 
Co.  115  Wis.  332,  60  L.R.A.  589,  95  Am.  St. 
Rep.  947,  91  N.  W.  979;  Mulhall  v.  Fallon, 
17(1  Mass.  266,  54  L.R.A.  934,  79  Am.  St. 
Rep.  309,  57  N.  E.  386;  Kellyville  Coal  Co. 
V.  Petrayti8,  195  111.  215,  88  Am.  St.  Rep. 
191.  63  N.  E.  94;  Bonthron  v.  Pbcenix  Light 
&  Fuel  Co.  8  Ariz.  129,  61  L.R.A.  563,  71 
Pac.  941;  Cleveland,  C.  0.  &  St.  L.  R.  Co. 
V.  Osgood  (Ind.  App.)  70  N.  E.  839;  Patek 
V.  American  Smelting  &  Ref.  Co.  83  C.  C.  A. 
284,  154  fed.  190. 

Failure  to  reply  admits  only  the  facts 
pleaded,  and,  if  those  facts  constitute  no 
defense,  then  a  reply  thereto  la  wholly  un- 
necessary. 

Covart  V.  Haakins,  39  Kan.  571,  18  Pac. 
522;  Forgotson  v.  Becker,  39  Misc.  816.  81 
N.  Y.  Supp.  321 ;  Patek  v.  American  Smelt- 
ing &  Ref.  Co.  supra. 

Mr.  William  W.  Field,  with  Messrs. 
Wolcott,  Talle,  &  Waterman  and  H. 
H.  Dunham,  for  defendant  in  error: 

Since  the  right  to  maintain  an  action  of 
this  kind  is  wholly  dependent  upon  stat- 


Xotc.  —  As  to  right  of  nonresident  alien 
to  maintain  a  statutory  action  for  death, 
Hee  case  note  to  Pittsburgh,  C.  C.  £  St.  L. 
R.  Co.  V.  Naylor,  3  L.R.A.(N.S.)  473. 
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ute,  a  nonresident  alien  has  no  standing  in 
the  Colorado  courts. 

Jefferys  v.  Boosey,  4  H.  L.  Cas.  815; 
Adam  v.  British  &.  F.  S.  S.  Co.  [1898]  2  Q.B. 
430;  Deni  v.  Pennsylvania  R.  Co.  181  Pa. 
625,  59  Am.  St.  Rep.  676.  37  Atl.  5o8;'Bran- 
nigan  v.  Union  Gold  Min.  Co.  93  Fed.  164; 
McMillan  v.  Spider  Lake  Saw  Mill  &  Lum- 
ber Co.  115  Wis.  332,  60  L.R-A.  589,  95 
Am.  St.  Rep.  947,  91  N.  W.  979;  Cleveland, 
0.  0.  &  St.  L.  R.  Co.  V.  Osgood  (Ind.  App.) 
70  N.  E.  839. 

Every  legislative  act  is  presumed  to  be 
confined  to  cases  or  persons  within  the  reach 
and  scope  of  its  sovereignty,  unless  the  con- 
trary expressly  appears,  or,  by  the  context, 
it  is  irresistibly  implied. 

Endlich,  Interpretation  of  Statutes,  §  176 : 
Lamson  v.  Vailes,  27  Colo.  201,  61  Pac  231: 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Maggard,  C 
Colo.  App.  85,  39  Pac.  986;  Cope  v.  Doherty. 
4  Kay  &  J.  307 ;  Ex  parte  Blain.  L.  R.  12 
Ch.  Div.  626;  Farnum  v.  Blackstone  Canal 
Corp.  1  Sumn.  62,  Fed.  Gas.  No.  4,675;  Mer- 
rill r.  Boston  &  L.  R.  Co.  63  N.  H.  259;  ^ 
Millan  v.  Spider  Lake  Saw  Mill  &  Lumber 
Co.  supra;  Beanbley  t.  New  Yoric,  L.  E.  i 
W.  R.  Co.  17  Misc.  256,  40     Y.  Snpp.  1077. 

Steele,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  complaint  alleges,  in  substance,  that 
the  plaintiff  is  the  wife  and  widow  of  Pietm 
Ferrara,  deceased;  that,  on  June  26,  1897, 
the  deceased  was  employed  by  the  defend- 
ant as  a  miner;  snd  that,  white  so  employed 
and  engaged  In  working  in  the  mine  of  said 
defendant,  the  said  deceased  was  killed  by 
reason^  of  the  negligence  of  the  said  defend- 
ant, and  without  fault  of  the  said  deceased. 
On  January  24,  1899,  the  answer  of  the  de- 
fendant was  filed,'  and,  on  February  27th 
following,  the  plaintiff  filed  her  reply.  Dur- 
ing the  trial  the  defendant,  over  plaintiff's 
objection,  was  granted  leave  to  file  an 
amendment  to  its  answer,  which  amendment 
is  as  follows;  "Defendant  is  informed  and 
believes,  and  so  alleges,  that,  plaintiff  ia  and 
at  all  times  heretofore  has  been  a  resident 
of  Italy,  and  that  plaintiff  is  not  now  and 
never  has  been  at  any  time  a  resident  of 
the  state  of  Colorado  or  of  the  United  States 
of  America,  and  is  not  entitled  to  bring  or 
prosecute  this  action  in  any  of  the  courts 
of  the  aUte  of  Colorado."  On  May  6,  1901, 
on  motion  of  the  defendant,  jud^^ent  was 
rendered  On  the  pleadings  for  the  reascm 
that  no  reply  had  been  filed  to  the  said 
fourth  defense.  The  motion  was  suatained, 
and  final  judgment  of  diflmissal  and  t^t 
the  defendant  go  hence  without  day  was 
duly  entered.  Motion  for  new  trial  was  de- 
nied, and  the  plaintiff  took  the  case  by  writ 
of  error  to  the  court  of  appoals.  i 
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It  is  insisted  by  the  defendant  that,  as  a 
demurrer  to  the  fourth  defense  was  over- 
ruled, it  became  the  duty  of  the  plaintiff  to 
reply,  and,  having  failed  to  ^ply,  judgment 
upon  the  pleadings  was  properly  entered. 
The  plaintiil  not  having  replied  to  the  fourth 
defense,  the  matters  stated  therein  niuat  be 
taken  as  true.  The  defendant  was  entitled 
to  judgment  upon  the  pleadings  if  the  mat- 
ters set  forth  in  the  fourth  defense  are  sutfl- 
dent  in  law  to  defeat  the  plaintiffs  action. 
If  they  are  not  sufficient,  then  the  judgment 
must  be  reversed.  The  only  question,  there- 
fore, for  our  consideration  is.  Is  the  plain- 
tiff, being  a  nonresident  alien,  entitled  to 
maintain  the  action! 

Counsel  contend:  "That  the  overwhelm- 
ing weight  of  authority  and  of  all  the  well- 
reasoned  decisions  in  this  country  and  in 
England  establish  the  proposition  that,  since 
the  right  to  maintain  an  action  of  this  kind 
is  wholly  dependent  upon  statute,  a  nonresi- 
dent alien  has  no  standing  in  the  Colorado 
courts.  The  overwhelming  weight  of  au- 
thority is  that  the  laws  of  a  state  or  coun- 
try are  made  for  the  benefit  of  its  citizens, 
or  those  who,  by  becoming  denizens  or  reei- 
dents  of  the  state  or  country,  have  intrusted 
themselves  to  the  governmental  department 
of  that  country,  thereby  Bubmitting  them- 
selves to  its  jurisdiction  and  entitling  them- 
selves to  the  benefit  of  its  laws,  unless  ex- 
pressly excluded  from  their  operations."  The 
fact  is  that  there  are  but  three  cases  in  thia 
country  which  sustain  the  contention  of 
counsel  that  nonresident  aliens  may  not 
maintain  actions  of  this  character.  The  first 
ease  is  that  of  Deni  v.  Pennsylvania  R.  Co. 
181  Pa.  525,  59  Am.  St.  Rep.  670,  37  Atl. 
558,  in  which  it  is  held,  under  the  act  of 
April  26,  1855  (P.  L.  309),  which  gives  a 
right  to  recover  damages  for  an  injury  caus- 
ing death,  that  a  nonresident  alien  mother 
has  no  standing  to  maintain  an  action 
against  a  citizen  of  Pennsylvania  to  recover 
damaf^B  for  the  death  of  her  son.  In  the 
course  of  the  opinion  the  court  said:  "Our 
legislation  on  this  subject  ia  in  accord  with 
the  English  statute  of  August  26,  1846,  and 
therefore  the  decisions  of  the  English  courts 
construing  this  statute  are  often  referred  to 
in  canes  grounded  upon  our  acts  of  April  15, 
1851  [P.  L.  674,  §  19],  and  April  26,  1855. 
But  no  case  has  been  brought  to  our  notice 
in  which  an  English  court  has  held  that  a 
nonresident  alien  ia  entitled  to  the  benefits 
conferred  by  the  act  of  1846.  The  same  may 
be  said  of  the  decisions  of  the  courts  of 
our  sister  states  having  statutes  similar  to 
our  own.  .  .  .  Our  statute  was  not  in- 
tended to  confer  upon  nonresident  aliens 
rights  of  action  not  conceded  to  them  or  to 
us  by  their  own  country,  or  to  put  burdens 
on  our  own  citizens  to  be  discharged  for 
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their  benefit.  It  has  no  extraterritorial 
force,  and  the  plaintiff  is  not  within  the 
purview  of  it.  While  it  is  possible  that  the 
language  of  the  statute  may  admit  of  a 
construction  which  would  include  nonresi- 
dent alien  husbands,  widows,  children,  and 
parents  of  the  deceased,  it  is  a  construction 
so  obviously  opposed  to  the  spirit  and  pol- 
icy of  the  statute  that  we  cannot  adopt 
it."  The  next  in  point  of  time  is  the  case 
Brannigan  v.  Union  Gold  Min.  Co.  (C.  C.)  93 
Fed.  164,  decided  by  Judge  Hallett  in  the 
year  1899,  in  which  he  held  that  nonresident 
aliens  are  not  entitled  to  the  benefit  of  the 
Colorado  statute,  and  followed  the  decision 
of  the  Pennsylvania  court.  He  says,  after 
quoting  from' the  Pennsylvania  case:  "Un- 
der the  circumstances  I  see  no  reason  for 
denying  the  force  and  effect  of  this  opinion. 
It  appears  to  be  founded  upon  good  reaBon, 
and  to  be  as  applicable  in  Colorado  as  it  is 
in  Pennsylvania."  The  next  is  the  case  of 
McMillan  v.  Spider  Lake  Saw  Mill  &  Lum- 
ber Co.  116  Wis.  332,  60  L.R.A.  689,  95  Am. 
St.  Rep.  947,  91  N.  W.  979,  wherein  it  was 
held  that  the  Wisconsin  statutes  do  not  give 
any  right  of  action  for  the  loss  sustained  hy 
nonresident  alien  relatives  of  a  person 
whose  death  was  caused  by  a  wrongful  act, 
neglect,  or  default.  These  are  the  only 
cases  from  the  courts  of  this  country  which 
have  been  cited  in  support  of  the  proposi- 
tion that  nonresident  aliens,  heirs  or  rela- 
tives of  a  person  whose  death  was  caused 
by  wrongful  act,  neglect,  or  default  are 
not  entitled  to  maintain  an  action;  but 
there  lb  no  dearth  of  authority  sustaining 
the  position  of  the  plaintiff  in  this  case 
that  such  action  may  he  maintained.  In 
the  states  of  Iowa,  Ohio,  Indiana,  Minne- 
sota, and  New  York  it  is  held  that  an  ac- 
tion will'  Ue  hy  the  administrator  of  a  de- 
ceased person  to  recover  damages  for  his 
death,  even  though  the  beneficiaries  named 
in  the  statute  be  nonresident  aliens.  In  the 
states  of  Georgia,  Missouri,  and  Tennessee 
it  is  held  that  an  action  may  be  maintained 
by  a  nonresident  of  the  state.  In  Georgia 
the  court,  speaking  through  Chief  Justice 
Bleckley,  significantly  eays:  "Whenever  a 
Georgia  mother  can  recover,  any  other  moth- 
er can  do  so  under  like  circumstances.  The 
act  is  general  in  its  terms,  and  has  no  hint 
of  any  discrimination  in  favor  of  residents 
or  against  nonresidents."  [92  Ga.  143.]  In 
Virginia  the  action  is  maintainable  by  resi- 
dent friendly  aliens,  while  in  UlinoiB,  Dela- 
ware, Kansas,  Massachusetts,  and  Arizona  it 
is  held  that  the  action  is  maintainable  by 
nonresident  aliens.  Such,  also,  is  the  holding 
by  the  United  States  circuit  court  of  appeals 
for  the  eighth  circuit,  and  the  latest  case  we 
have  from  England  holds  that  the  personal 
representative  of  a  subject  of  Norway  is  en- 
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titled  to  naintain  an  action  in  the  English 
court  to  recover  damages  for  an  injury  re- 
suiting  in  deatli.  The  eases  are  as  follows: 
Romano  t.  Capital  City  Brioic  ft  Pips  Co. 
125  Iowa,  691.  68  L.RJI.  132.  106  Am.  St. 
Rep.  323, 101  N.  W.  437,  2  A.  &  E.  Ann.  Cas. 
678;  Pittsburgh,  C.  C.  &  St.  L.  R.  Go.  t. 
Na}lor.73  Ohio  St.llS,3  LJt.A.(X.S.)  473. 
112  Am.  St.  Rep.  701,  76  K.  £.  SOG;  Cleve- 
land, C.  C.  ft  St.  L.  R.  Co.  T.  Osgood,  36  Ind. 
App.  34f  78  N.  E.  285;  Renlund  v.  Commo- 
dore Min.  Co.  89  Minn.  41.  99  Am.  St.  Rep- 
584,  93  N.  W.  1057;  Alfson  t.  Bush  Co.  182 
N.  Y.  393,  108  Am.  St  Rep.  815,  75  N.  E. 
230;  Augusta  R.  Co.  v.  Glover,  93  Ga.  132,  18 
S.  B.  406;  Philpott  t.  Uissouri  P.  R.  Co.  85 
Mo.  164;  Chesapealce.  O.  ft  8.  W.  R.  Co.  t. 
Higgini,  8S  Tenn.  620,  4  S.  W.  47;  Poca- 
hontas Collieries  Co.  t.  Rukas.  104  Va.  278, 
61  8.  E.  449;  Kellyville  Coal  Co.  v.  Fetraj- 
tis,  195  lU.  216,  88  Am.  St.  Rep.  191,  63  N. 
E.  94;  Szymanskl  v.  Blumenthal,  3  Fenn. 
(Del.)  658,  52  Atl.  347;  Atchison,  T.  ft  S.  F. 
R.  Co.  T.  Fajaido,  74  Kan.  314,  6  L.R.A. 
(N.S.)  681,  86  Pae.  301;  Mulhall  v.  Fallon, 
176  Mass.  266,  64  L.R.A.  934,  79  Am.  St. 
Rep.  809,  57  N.  E.  386;  Bonthron  v.  Flitenix 
Light  ft  Fuel  Co.  8  Ariz.  129,  61  L.R.A.  563. 
71  Pae.  941;  Patek  t.  American  Smelting  ft 
Ref.  Go.  88  C.  a  A.  284,  154  Fed.  190; 
Davidsson  v.  Hill  [1901]  2  K.  B.  600,— and 
they  are  cases  arising  under  statutes  author- 
izing a  recovery  for  the  benefit  of  the  rela- 
tives of  a  deceased  where  the  death  was 
caused  by  a  wrongful  act  or  through  negli- 
gence or  default.  In  the  case  Luke  t.  C^- 
houn  County,  52  Ala.  115,  the  court  held, 
construing  a  statute  of  the  state  of  Alabama 
entitled  "An  Act  to  Suppress  Murder. 
Inching."  etc..  tiiat  "statutes  passed  for 
the  security  and  protection  of  life,  in  the 
absence  of  clear  and  unexceptionable  lan- 
guage forcing  a  contrary  conclusion,  will  be 
held  to  apply  aa  well  to  aliens  and  mere  so- 
journers as  to  intizens.  The  fact  that  the 
person  murdered  and  the  widow  or  next  of 
kin  were  aliens  is  no  defense  to  a  recovery 
under  the  act."  Under  the  act  in  question, 
the  husband,  or  widow,  or  next  of  kin  of 
the  person  murdered  is  entitled  to  maintain 
an  action  for  damages. 

The  statutes  of  the  states  are  based  upon 
the  English  statute  known  as  "Lord  Camp- 
bell's act,"  and,  while  they  differ  in  matters 
of  detail,  they  are  all  bas^  upon  the  English 
act.  In  many  of  the  states  it  is  provided 
that  the  personal  representatives  of  the  de- 
ceased may  maintain  the  action  for  the  bene- 
fit of  the  heirs,  while  in  Colorado  and  other 
states  it  is  provided  that  the  action  may  be 
maintained  by  the  beneficiaries  named  in  the 
statute.  But  whether  the  action  is  brought 
by  the  administrator,  or  by  the  heirs,  can 
make  no  material  difference.  If  bmught  by 
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the  administrator,  the  recovery  is  paid  to 
the  heira  nampd  in  the  statute,  and  the 
difference  is  merely  in  Cbe  lonn  of  the 
action.  The  pjirpoee  of  the  statute  in  all 
jurisdictions  is  to  award  indemnity  to  the 
heirs  of  a  pmon  who  haa  sustained  injuries 
resulting  in  death  through  a  wrongful  act 
In  eveiy  statute  we  have  examined,  whether 
the  aotiott  fa  authorized  to  be  brought  by 
an  administrator  or  by  the  heirs,  the  amount 
recovered  is  not  subject  to  the  payment  of 
the  debts  of  the  deceased,  but  the  entire 
amount  is  to  be  paid  to  the  beneficiaries; 
nor  hare  we  seen  a  statute  which  is  not 
general  in  its  terms,  or  which  expressly 
discriminates  against  aliens  and  in  favor 
of  citizens.  In  every  case  we  have  mted  as 
sustaining  plaintiff's  contention  the  decision 
is  grounded  upon  the  proposition  that  it  u 
within  the  power  of  the  legislature  to  grant 
benefits  to  aliens,  and  that,  unless  the  legis- 
lature has  undertaken  In  express  language 
to  diwriminate  in  favor  of  eitizena  and 
against  aliens,  tlie  oourta  will  not  discrimi- 
nate in  favor  of  citizens.  In  the  Virginia 
ease  dted  the  benefidarira  happened  to  be 
residents,  althouj^  alieiu.  The  court  never- 
theless held  that  the  weight  of  anthorii^  in 
this  country  maintains  the  right  of  non- 
resident alien '  relatives  of  the  deceaaed  to 
receive  the  benefit  of  the  statute.  The  lat- 
est case  to  which  our  attention  haa  been 
directed  is  that  of  Patek  v.  American  Smelt- 
ing ft  Ref.  Co.,  decided  in  <7une.  1007. 
the  circuit  court  of  appeals  of  this  circuit, 
by  Judge  Van  Devanter,  wherein  he  reviews 
the  authorities,  and  holds  that,  under  our 
statute,  a  nonresident  alien  has  the  right  to 
maintain  an  action,  and  this  npaa  the  theory 
that  to  deny  such  a  person  the  benefit  of 
the  statute  it  becomes  necessary  to  Inter- 
polate into  the  statute  words  discriminating 
against  aliens,  and  upon  the  further  ground 
that  the  ipohey  of  Colorado  with  respect  to 
aliras  has  been  such  as  to  indicate  that  the 
legislature  did  not  intend  to  discriminate  in 
favor  of  citizens.  Judge  Van  Devanter 
quotes  at  length  from  a  decision  of  Colt, 
Circuit  Judge,  in  Vetaloro  v.  Ferlrins  (C  C} 
101  Fed.  393.  in  whieh  Judge  Colt  says: 
"To  exclude  nonresident  aliens  from  the 
right  to  maintain  an  action  under  g  2  Is  to 
incorporate  into  the  act  a  restriction  which 
it  does  not  contain.  It  is  to  refuse  compen- 
sation to  a  certain  class  of  perstms  for  a 
real  injury  recognized  by  statute  law.  It 
is  to  relieve  employers  with  respect  to  some 
employees  from  the  exercise  of  due  care  in 
the  employment  of  safe  and  suitable  tools 
and  nuichinery  and  competent  superintend- 
ents. It  is  to  offer  an  inducement  to  em- 
ployers to  give  a  preference  to  aliens  and 
to  discriminate  against  citizens.  It  is  to  hold 
that  the  legislature  of  Massachusetts  in- 
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tended  hj  this  act  to  declare  that  employera 
should  not  be  liable  for  the  grossest  n^li- 
gence  which  results  in  the  instant  death  of 
an  alien  employee  in  caBes  where  his  widow 
or  next  of  kin  happen  to  reside  in  a  foreign 
country.  Our  Constitution,  §  15,  art.  IB, 
provides  that  "it  shall  be  unlawful  for  any 
person^  company,  or  corporation  to  require 
of  its  aenrants  or  employees,  as  a  con- 
dition of  their  employment  or  otherwise, 
any  contract  or  agreement  whereby  such 
person,  company,  or  corporation  shall  be 
released  or  discharged  from  liability  or  re- 
sponsibility on  account  of  personal  injuries 
received  by  such  servants  or  employees 
while  in  the  service  of  such  peracm,  company, 
or  corporation,  fay  reason  of  the  negligence 
of  such  person,  company,  or  corporation,  or 
the  agents  or  employees  thereof;  and  such 
contracts  shall  be  aWiIutely  null  and  void." 
We  cannot  believe  that  our  legislature,  the 
first  under  the  Constitution,  with  this  pro- 
vision of  the  Constitution  before  it,  could 
have  intended  to  release  persons  or  corpo- 
rations from  liability  for  damages  caused 
by  their  negligence  by  limiting  the  liability 
to  those  persons  who  happened  to  be  citi- 
zens of  the  United  States  and  residents  of 
Colorado  at  the  time  the  action  was  brought. 
To  do  so  would  be  to  encourage  negligence 
and  to  enable  the  employers  of  labor  to 
select  aliens  to  the  discrimination  of  Ameri- 
can citizens,  thus  relieving  themselves  of 
liability.  The  public  policy  of  this  state 
with  reference  to  aliens  seems  to  be  to  not 
discrhninate  against  them,  bnt  rather  to 
encourage  and  protect  them  in  every  reason- 
able way.  There  is  no  prohibition  sf^inst 
aliens  having  access  to  our  courts.  In  fact 
the  treaty  between  the  United  States  and 
the  Kingdom  of  Italy  expressly  grants  to 
the  citizens  of  Italy  free  access  to  our 
courts  of  justice  to  maintain  and  defend 
their  rights.  If  Ferrara  had  not  died,  there 
is  no  question  but  that  he  might  have  main- 
tained an  action  in  the  courts  of  this  state, 
and  no  good  reason  is  apparent  why  his 
widow  should  not  be  entitled  to  maintain 
thia  action. 

It  is  contended  that  the  general  rule  that 
Ifgislative  enactments  apply  only  to  the  citi- 
zens within  the  jurisdiction  of  the  place 
where  the  l^slature  sits,  and  that  the  laws 
of  the  states  and  countries  have  no  extrater- 
ritorial effect,  should  control ;  but  the  over- 
whelming weight  of  authority  is  that  these 
damage  statutes  which  authorize  the  main- 
tenance of  an  action  by  the  relatives  of  a 
deceased  do  not  have  the  effect  of  giving 
any  extraterritorial  .effect  to  the  statutes  if 
alien-!  or  nonresidents  are  permitted  to 
maintain  actions  under  them.  In  the  dis- 
mission of  the  proposition  that  the  laws  of 
the  state  or  country  have  no  extraterritorial 
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effect,  the  supreme  court  of  Ohio,  in  the 
case  of  Pittsburgh,  C.  C.  &  St.  L.  11.  Co.  v. 
Nnylor,  73  Ohio  St.  115,  3  L.R.A.(N.S.)  473, 
112  Am.  St.  Rep.  701,  76  N.  E.  505,  has 
this  to  say :  "The  plaintiffs  have  not  sought 
to  enforce  the  laws  of  Ohio  in  another  juris- 
diction, but  they  have  come  into  the  courts 
of  Ohio  to  enforce  the  laws  of  Ohio  in  their 
own  behalf.  The  objection  made  to  this  is 
that  the  statute  of  Ohio  does  not  apply  in 
favor  of  nonresident  aliens.  If  there  had 
been  three  men  instead  of  one  killed  at  the 
same  time,  and  the  widow  of  one  was  a  citi- 
zen of  Ohio,  the  widow  of  another  a  resident 
alien,  and  the  widow  of  the  third  a  non- 
resident alien,  it  is  admitted  that  the  first 
and  second  could  recover,  and  it  is  contend- 
ed that  the  third  could  not;  yet  the  lan- 
guage of  the  statute  is  the  same  as  to  the 
rights  of  all  of  these  parties.  It  seems  to 
us,  therefore,  that  it  is  not  a  question  of 
territorial  jurisdiction,  but  that,  when  a 
nonresident  alien  comes  into  the  courts  of 
the  state  for  redress  under  the  laws  of  the 
state,  as  he  may  do,  it  is  merely  a  question 
of  construction  of  the  statute  to  determine 
whether  he  is  excluded  from  its  benefita. 
We  have  no  disposition  tu  controvert  the 
proposition  that  a  statute  of  one  state  can- 
not impose  obligations  or  liabilities  on  citi- 
zens of  another  state  or  country  not  resid- 
ing in  the  state  enacting  the  statute;  hut 
we  take  it  to  be  a  self-evident  proposition 
that  a  state,  if  there  are  no  constitutional 
limitations  on  the  general  legislative  power, 
may  confer  rights,  privileges,  or  immunities 
upon  nonresident  aliens  which  they  may  ac- 
cept, if  not  prohibited  by  the  government  to 
which  they  owe  alle^riance.  Thus,  in  our 
own  state  all  disabilities  of  aliens  as  to  in- 
heritance are  removed  by  statute."  And  in 
Romano  v.  Capital  City  Brick  &  Pipe  Co. 
125  Iowa,  591,  6S  L.R.A.  132,  100  Am.  St. 
Rep.  323,  101  N.  W.  437,  2  A.  &  E.  Ann. 
Cas.  678,  the  court  says:  "The  accident 
happened  in  Iowa.  The  person  injured,  as 
well  as  the  defendant,  is  a  resident  of  Iowa, 
and  the  wrong  done  by  defendant,  if  any, 
was  done  in  Iowa.  It  is  difficult,  therefore, 
to  see  how  it  can  be  urged  that  any  ques- 
tion of  extraterritoriality  arises." 

If,  as  contended  by  counsel,  statutes  must 
be  understood  in  general  to  apply  to  those 
only  who  owe  obedience  to  the  lawn,  then  no 
person,  unless  he  be  an  actual  resident  of  the 
state  of  Colorado,  can  recover  under  the 
statutes,  because  the  statute  of  this  state 
has  no  greater  force  in  one  of  the  states  of 
the  Union  than  it  lias  in  Italy,  and  it  would 
be  contrary  to  every  decision  cited  to  hold 
that  a  resident  of  one  of  the  states  could 
not  maintain  an  action  for  the  negligent 
killing  of  a  person  domiciled  in  this  state, 
if  such  nonresident  would  be  entitled  to 
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maintain  the  action  if  a  resident  of  thia 
state.  This  point  is  discussed  in  Romano  v. 
Capital  City  Brick  ft  Pipe  Co.  126  Iowa, 
587,  68  L.R.A.  132,  106  Am.  St  Rep.  323, 
101  N.  W.  439,  2  A.  &  E.  Ann.  Gas.  678, 
and  the  court  says:  "It  is  tra^' — speaking 
of  eases  from  Georgia,  Miswuri,  Alabama, 
and  Kentucky, — ^"that  these  cases  relate 
to  right  of  reccvery  by  a  relative  vho 
is  a  citizen  and  resident  of  another 
state,  and  counsel  in  tlie  case  before  us  have 
urged  that  the  rule  as  to  nonresident  aliens 
may  well  be  different;  but,  if  their  conten- 
tion ia  correct,  that  to  give  force  to  the 
statute  in  favor  of  a  nonresident  alien  is 
to  give  it  extraterritorial  effect,  then  these 
decisions  are  in  point,  for  a  state  statute 
has  no  more  effect  or  operation  in  another 
state  of  the  Union  than  in  a  foreign  coun- 
try, and  it  ia  no  answer  to  say  tliat,  by  a 
provision  of  the  Federal  Constitution,  citi- 
zens of  the  other  states  of  the  t'nion  are  not 
to  be  denied  the  privileges  and  immunities 
accorded  to  citizens  of  the  state,  for,  if  the 
statute  is  to  be  applied  only  for  the  benefit 
of  those  who  are  subject  to  state  law,  then 
residents  of  another  state  are  excluded  as 
not  among  the  persons  for  whose  benefit  the 
statute  was  passed."  The  language  of  Chief 
Justice  Kent,  of  the  supreme  court  of  Ari- 
zona, is,  we  think,  directly  in  point  when  he 
Bays:  "We  do  not  think  that,  in  order  to 
entitle  an  alien  to  maintain  this  action, 
specific  aathority  therefor  must  be  granted 
such  alien  by  the  legislature.  The  act  is 
broad  and  comprehensive,  and,  by  ita  terms, 
includes  any  surviving  husband,  wife,  child, 
or  parent  irrespective  of  their  residence  or 
citizenship;  and  this  includes  aliens,  in  the 
absence  of  any  restrictive  legislation.  We 
know  of  no  rule  of  law  that  prohibits  the 
legislature  from  extending  such  riglits  to 
nonresident  aliens,  or  prevents  their  accept- 
ing the  same."  [8  Ariz.  136.]  Mr.  Justice 
Holmes,  when  chief  justice  of  the  supreme 
eonrt  of  Massachusetts,  aaid  in  the  case 
Mulhall  T.  Fallon,  176  Mass.  266,  54  L.R.A. 
934,  79  Am.  St.  Rep.  309,  67  N.  E.  386,  in 
construing  the  Massachusetts  employers' 
liability  act:  "We  come,  then,  to  the  more 
difficult  question  whether  the  plaintiff  can 
claim  the  benefit  of  the  act.  However  this 
may  be  decided,  it  is  not  to  be  decided  upon ' 
any  theoretic  impossibility  of  Massachusetts 
law  conferring  a  right  outside  her  boundary 
lines.  ...  It  is  true  that  legislative 
power  is  territorial,  and  that  no  dutiee  can 
be  imposed  by  statute  upon  persons  who  are 
within  the  limits  of  another  state.  But 
rights  can  be  offered  to  such  persons,  and 
if,  as  is  usually  the  case,  the  power  that 
governs  them  makes  no  objection,  there  is 
nothing  to  hinder  their  accepting  what  is 
offered."  And,  speaking  of  the  purposes  of 
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the  statute,  be  aays:  "In  other  words,  it  is 
primarily  &  penalty  for  the  protection  of  the 
life  of  a  workman  in  this  state.  We  cannot 
think  that  workmen  were  intended  to  be  leas 
protected  if  their  mothers  happen  to  live 
abroad,  or  less  protected  against  sudden 
than  against  lingering  death.  In  view  of 
the  very  large  amount  of  foreign  labor  em- 
ployed in  this  state,  we  cannot  believe  that 
so  large  an  exception  was  silently  left  to  be 
read  in."  When  the  case  Cleveland,  C.  C. 
&.  St.  L.  R.  Co.  V.  Osgood  was  first  appealed 
to  the  appellate  court  of  Indiana  it  was  held 
that  an  adtpinistrator  could  not  maintain 
an  action  under  the  Indiana  statute,  where 
the  next  of  kin  who  would  be  entitled  to 
recover  are  nonresident  aliens,  but  uptm  a 
second  appeal  (in  1905)  the  court  held  tiiat 
such  action  could  be  maintained.  36  Ind. 
App.  34,  73  N.  E.  285.  In  the  course  of 
the  opinion  the  court  said:  "The  essence  of 
the  act  is  found  in  that  part  of  it  which  con- 
fers a  right  of  action,  and  not  in  that  part 
which  provides  who  shall  bring  it  or  how 
the  fund  recovered  shall  be  distributed.  Its 
tendency  is  to  induce  care  and  make  human 
life  more  secure, — considerations  of  policy 
which  are  not  affected  by  Uie  alienage  of 
the  beneficiary.  The  right  of  personal  se- 
curity does  not  depend  upon  whether  the 
individual's  wife  and  children  happen  to  live 
abroad."  Although  this  court  mentions  the 
fact  that  the  nonresident  next  of  kin  of  the 
deceased  was  within  the  jurisdiction  of 
Indiana  at  the  time  the  fatal  accident  oc- 
curred, there  is  no  difference  in  principle, 
it  seems  to  us,  between  thia  case  and  the 
others  cited.  If  the  statute  includes  non- 
residents and  aliens  as  beneficiaries,  it,  of 
course,  catmot  be  affected  by  reason  of  the 
fact  that  they  happened  to  be  within  the 
jurisdiction  of  the  court  at  the  time  the 
injury  causing  death  occurred.  Our  treaty 
provides  that  citizens  of  both  parties  may 
appear  by  counsel  in  all  courts  for  the  en- 
forcement of  their  rights,  and  it  is  there- 
fore not  essential  for  the  enforcement  of 
any  right  that  the  citizens  of  another  na- 
tion appear  in  person  before  the  court.  The 
statute  makes  no  distinction  between  citi- 
zens and  aliens,  residents  and  nonresidents; 
and  public  policy  does  not  require  the  mak- 
ing of  any  such  discrimination.  Indeed,  the 
policy  of  the  state  would  seem  to  require 
that  no  such  discrimination  should  be  made. 

As  the  legislature  haa  not  undertaken  to 
limit  the  benefits  accruing  under  the  statute 
to  those  who  happen  to  be  subjects  of  this 
country,  for  us  to  do  so  by  the  interpolation 
of  words  into  the  statute  for  the  purpose  of 
effecting  that  result  would  be  nothing  short 
of  a  crying  injustice.  The  statutes  (§§ 
1608-1610,  Mills's  Anno.  Stat)  declare,  in 
substance,  that  whenever  tiie  death  of  a 
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person  shall  be  caused  1^  the  n^gleot  of  an- 
other, and  the  neglect  is  sueh  as  would,  if 
death  had  not  ennied>  have  entitled  the 
party  injured  to  maintain  an  action  to  re- 
cover damages,  then  the  person  who  would 
have  been  liable  if  death  had  not  ensued 
shall  be  liable  In  an  action  for  damages  In 
a  sum  not  aueeding  $6^00,  to  the  wile  of 
sneh  deceased.  The  plaintiff  shows  by  her 
complaint  that  she  is  the  wife  of  the  de- 
ceased, and  that  her  husband's  death  was 
caused  by  the  negligmce  of  the  defendant 
She  answers  the  description  oi  the  person 
entitled  to  the  benefit  under  the  statute; 
and,  foUowii^  the  great  weight  of  aut bority 
upon  the  subject,  we  hold  tiiat  she  is  en- 
titled to  maintain  the  aetitm  notwithstand- 
ing the  &et  that  she  is  a  nonresident  of 
Colorado  and  is  a  subject  of  the  King  of 
Italy. 

Tba  judgment  is  reversed. 
Goddard  and  Bailey,  JJ.,  conenr. 


GEORGIA  SrPBSMB  C01TRT. 

MERCHANTS'  &  FARMERS'  BANK,  Flff. 
in  Err., 

V. 

KATIE  M.  JOHNSTON. 
(180  Ga.  661,  61  S.  £.  64S.) 

Psrtneraliip  —  note  —  sicneivre  by 

partner's  agent. 

I.  An  act  done  by  an  agent  at  the  in- 
stance of,  and  in  the  presence  of,  bis  prin- 
cipal, is,  in  law,  the  act  of  the  principal; 
and  if,  at  the  instance  and  in  the  presence 
of  a  member  of  a  partnership,  tlie  name  of 
the  partnership  is  signed  by  another  per- 
son to  a  promissory  note  under  seal,  the 
note  thus  executed  has  the  same  legal  ef- 
fect as  if  such  membra  had  performed  the 
physical  act  of  signing. 


Headnotes  by  Houwr, 


Same  —  note  under  seal. 

2.  Under  Civil  Code  1896,  ||  2643,  2661, 
one  member  of  a  commerciBJ  partnership 
can  bind  it  by  the  signing  ita  name  to  a 
promissory  note  under  seal,  in  the  course 
of  ib»  business  of  the  partnership. 

(May  16,  1808.) 

ERROR  to  the  Superior  Court  for  Bald- 
win County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  Inwigbt  to  re- 
cover on  two  promissory  notes  under  seal, 
signed  by  an  agent  in  the  name  of  tiie  part- 
nership 6f  vrtiidi  ddandant  waa  a  member. 
Reversed. 

Statement  by  Holden,  J.: 

The  suit  was  against  Samuel  Evans  & 
Company  (alleged  to  l>e  a  partnership  com- 
posed of  Samuel  Evans  and  Katie  M.  John- 
ston) on  two  promissory  notes  under  seal, 
payable  to  the  plaintiff,  one  dated  September 
28,  1900,  and  the  other  dated  January  8, 
1901,  and  upon  an  account  The  notes  were 
signed  "Samuel  Evans  A  Company,  per  M. 
Johnston."  The  defendant  Katie  M.  John- 
ston filed  a  plea  denying  that  she  was  ever 
a  member  of  the  partnership,  or  tliat  she 
was  indebted  to  the  plaintiff,  and  denying 
that  she  ever  executed,  or  authorized  anyone 
else  to  execute  for  her,  the  notes  sued  on, 
or  ever  ratified  their  execution.  The  evi- 
dence of  the  plaintiff  material  to  be  con- 
sidered was  as  follows:  The  business  of 
the  firm  of  Samuel  Evans  A  Company  was 
trading  in  stock,  and  the  firm  ran  an  ac- 
count with  the  plaintiff.  The  notes  sued 
upon  were  given  to  the  plaintiff  to  cover  an 
overdraft  of  this  acgount.  Samuel  Evans 
authorized  the  cashier  of  the  plaintiff  to  open 
the  acccunt.  M.  Johnston,  the  huslwnd  of 
Katie  M.  Johnston,  had  the  manag«nent  of 
the  trading.  Upon  the  hearing  of  a  claim  case, 
which  the  witnesses  thought  was  in  1899, 
Katie  M.  Johnston  testified  that  a  horse, 
title  to  which  was  involved  in  the  claim  ease. 


rose  Note.  —  Ptneeir  of  one  partner  to 
Mnd  firm  by  a  promioaory  note  or 

bill  of  exchange  under  seal. 

This  note,  as  the  title  indicates,  is  con- 
fined in  the  main  to  promissory  notes  and 
bills  of  exchange,  although  a  few  cases  in- 
volving other  contracts  are  referred  to  in- 
cidentally because  of  their  discussion  of  Uta 
^neral  principles  applicable  to  the  sub* 
ject. 

At  common  law,  one  partner  had  no  im- 
plied authority,  by  virtue  of  the  partner- 
ship relation  alone,  to  bind  the  firm  or  the 
other  partners  by  an  instrument  of  con- 
tract under  seal.  It  is  very  generally  held, 
however, — at  least  as  to  executed  contracts, 
— that,  If  the  iDStrument  or  contract  so 
pxocuted  under  seal  is  on^  to  thf>  valid 'ty 
of  which  a  seal  is  not  essential,  the  seal 
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may  be  disregarded  as  surplusage,  and  the 
instrument  or  contract,  if  otherwise  with- 
in the  scope  of  the  parinership  businean  and 
the  authority  of  the  pariner,  held  binding 
upon  the  firm  or  the  other  partners  as  a 
simple  contract  Whether  a  promissory 
note  or  bill  of  exchange  under  seal,  exe- 
cuted one  partner  in  the  firm  name,  may 
be  thus  held  binding  upon  the  firm  or  the 
other  partners  as  a  simple  contract,  de- 
pends upon  the  question  whether  the  prin- 
ciple last  stated  is  applicable  to  all  con- 
tracts or  instruments  which  would  l>e  valid 
without  a  seal,  or  is  confined  to  contracts 
or  instruments  of  such  a  nature  that  the 
addition  of  a  seal  is  not  only  tiot  essential 
to  their  validity,  but  neither  adds  to,  nor 
detracts  from,  their  legal  effect.  It  will 
hp  observed  that  in  the  latter  view  the 
principle  would  not  apply  to  a  Qf^^rJ^I^ 
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was  flie  property  of  Samuel  Evans  i.  Com- 
pany, and  that  she  was  the  company  in  this 
firm,  which  was  a  copartnership  composed  of 
Samuel  Evaiu  and  herself,  and  l^at  M.  John- 
ston worked  for  the  firm.  A  part  of  the 
testimony  of  the  caahier  of  the  plaintiff  was 
as  follows:  "Mr.  Samuel  Evans,  after  the 
signing  of  the  notes  sued  on,  by  Dr.  John- 
ston as  agent,  ratified  everything  that  was 
done  in  regard  to  the  business  of  Samuel 
Evans  &  Company.  He  approved  the  sign- 
ing of  the  notes  sued  on,  which  are  signed 
'Samuel  Evans  ft  Company,  per  Mark  John- 
ston.' A  heap  of  times  they  would  he  signed 
in  hia  presence.  Samuel  Evans  approved  all 
of  these  transactions,  including  the  notes. 
He  always  approved  all  of  them  when  I  was 
cashier.   I  never  would  take  one  of  these 


notM  without  his  approval.  They  would 
come  in  the  bank  and  fix  them  up  and  cover 
the  overdrafts,  both  being  present.  I  would 
get  after  them  about  the  overdrafts,  and  they 
M-ouId  come  in  and  make  notm  to  cover  the 
overdrafts,  and  I  would  never  take  the  notes 
without  Samuel  Evans's  approval.  I  do  not 
»wear  positively  what  Mr.  Evans  said  about 
these  two  particular  notes,  but  these  notes 
were  taken  by  Mr.  Evans's  approval.  I  don't 
know  that  I  could  state  what  Mr.  Evans  said 
about  them.  He  didn't  say  anything  about 
their  being  under  seal."  John  T.  Allen,  pres- 
ident of  the  plaintiff,  also  testified:  "I  wish 
to  say  that  Mr.  Evans  said  to  me  repeatedly 
that  he  approved  this  transaction,  ud  Uuit 
he  authorized  Mark  Johnston  to  sign  'Sam- 
uel Evans  A,  Company'  to  these  particular 


of  exchange  as  an  executory  contract.  This 
limitation  of  the  principle  is  well  stated 
in  the  dissenting  opiaion  of  Scholfield,  J., 
in  Walsh  v.  Lennon,  98  111.  27,  38  Am. 
Rep.  76.  The  decision  in  Sibl^  v.  Young, 
26  S.  C.  415,  2  S.  E.  314,  that  a  single  bill, 
«.  e.,  a  sealed  note  executed  by  one  mem- 
ber of  a  firm,  is  not  binding  on  the  other 
members  in  the  absence  of  precedent  au- 
thority or  subsequent  ratification  by  them, 
even  though  a  promissory  note,  t.  e.,  a  note 
not  under  seal,  would  have  been  within  the 
authority  of  the  partner  who  signed  the 
single  bill,  apparently  rests  upon  Uiis  limi- 
tation  of  the  principle. 

The  doctrine  of  the  last  case  was  ap- 
plied in  Hull  T.  Young,  30  S.  C.  121,  3 
L.RJi.  621,  8  S.  E.  696  (Mclver,  J.,  dis- 
senting), notwithstanding  the  fact  that, 
by  the  taw  of  Georgia,  where  the  note  was 
made  and  payable,  it  was  negotiable  not- 
withstanding that  it  was  under  seal.  This 
rule  had  been  previously  applied  in  Lucas 
V.  Sanders,  1  McMulI.  L.  311,  and  is  also 
followed  in  Milwee  v.  Jay,  47  S.  C.  430, 
26  8.  E.  298,  and,  upon  the  authority  of 
these  cases,  it  is  declared  in  Pollock  v. 
Jones,  61  C.  C.  A.  556,  124  Fed.  163,  that 
there  can  be  no  doubt  that,  under  the  law 
of  South  Carolina,  a  sealed  n:;te  given  by 
one  member  of  a  firm  creates  no  obligation 
against  the  firm,  unless  the  partner  so 
signing  and  sealing  has  author!^  from  his 
copartner  at  the  time  to  do  the  act,  or  un- 
less, when  the  act  is  brought  to  the  knowl- 
edge of  the  other  partner,  he  acknowledges 
it  or  ratifies  and  confirms  it. 

It  is  clearly  implied  in  these  cases  that 
the  note,  in  such  circumstances,  is  not  bind* 
ing  upon  the  firm  or  the  other  partners, 
eiUier  as  a  specialty,  or  as  a  simple  con- 
tract. 

So,  it  is  said  in  Gordon  t.  Funkhouser, 
100  Va.  676,  42  S.  E.  677,  that  there  can 
be  no  remedy  in  a  court  of  law  upon  a  note 
under  seal  executed  by  one  partner,  except 
against  the  partner  executing  it,  unless  he 
had  express  authority  for  that  purpose  or 
the  other  partners  were  present  at  the  act 
of  sealing  or  thereafter  ratified  th"  act,  thus 
dearly  implying  that  there  can  be  no  re- 
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covery  at  law  upon  the  instrument  either 
as  a  specialty  or  as  a  simple  contract. 

This  is  also  implied  in  Clement  v.  Brush, 
3  Johns.  Caa.  180;  Nunnely  v.  Dogherty. 
1  Yerg.  26;  and  Waugh  t.  Carriger,  1  Yerg. 
31, — holding  that,  while  a  note  under  seiu. 
executed  one  of  the  partners  in  the  firm 
name  without  the  precedent  authority  or 
subsequent  ratification  by  the  other  part- 
ner, is  not  binding  on  the  firm,  it  extin- 
guishes the  original  indebtedness  of  the 
firm  for  which  it  was  given. 

So,  while  Hoakinson  v.  Eliot,  62  Fa.  393. 
holds  that  the  note  in  such  circumstancef. 
if  taken  as  the  note  of  the  firm,  dops  not 
extinguish  the  original  indebtedness,  and 
wilt  not  prevent  a  recovery  against  the 
firm  on  the  original  account,  it  nevert^ 
less  clearly  implies  that  the  note  Itseif  is 
not  binding  upon  the  firm,  as  either  a  spe- 
cialty or  a  simple  contract.  In  this  con- 
nection, it  may  be  noted  that  the  court,  in 
Sibley  v.  Young,  supra,  expressly  refrained 
from  passing  on  Uie  question  whether  the 
original  indebtedness  of  tiie  firm  was 
merged  in  the  note. 

Notwithstanding  the  statute  of  1812  giv- 
ing to  a  promissory  note  for  money  all  the 
dignity  and  effect  of  a  writing  under  seal, 
one  partner  may  bind  his  copartner  by  such 
an  unsealed  note,  but  not  if  a  seal  or 
scrawl  is  placed  to  the  instrument.  Mont- 
gomeiy  t.  Boone,  2  B.  Mon.  244. 

In  Palmer  v.  Taggart,  1  Chester  Co.  Rep. 
107,  it  was  expressly  said  that,  in  aueh 
circumstances,  the  firm  could  not  be  boun  i 
by  a  note  undor  seal,  and  the  seal  could 
not  be  waived,  as  it  was  not  mere  sur- 
plusage. 

In  Layton  V.  Hastings,  2  Harr.  (Del.)  147: 
Morris  V.  Jones,  4  Harr.  (Del.)  428;  and 
Turbeville  v.  Ryan,  1  Humph.  113,  34  Am. 
Dec.  622,  declaring  the  principle  that  one 
partner  has  no  implied  authority  to  hind 
the  firm  or  his  copartners  by  a  note  under 
seal,  and  denying  a  recovery  against  the 
firm  or  the  other  partners  on  such  an  in- 
strument, the  action  was  debt  on  a  seRlcd 
instrument;  and  it  is  not  entirely  clear 
that  the  court  meant  to  deny  that  th"  firm 
or  ether  partner  would  be  bound  upcm  the 
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notes,  and  approved  the  transaction." 
Checks  on  and  receipt?  to  the  plamtiff, 
signed  "M.  Johnston,  Agent,"  and  checks 
dated  in  1809,  aigned  "Samuel  Evans  &.  Com- 
pany, per  Mrs.  M.  Johnston,"  were  intro- 
duced in  evidence.  When  the  notes  sued 
upon  were  tendered  in  evidence  by  the  plain- 
tiff, the  court  ruled  that  they  were  not  ad- 
rniiisible  in  evidence  against  Katie  M.  John- 
ston, for  the  reason  that  it  appeared  that 
they  were  executed  under  seal  by  an  agent, 
and  there  was  no  proof  of  ratification  un- 
der seal  of  the  execution  of  such  instruments, 
and,  upon  motion  of  defendant's  counsel,  the 
court  granted  a  nonsuit  in  so  far  as  the 
defendant  Katie  M.  Johnston  was  concerned, 
counsel  for  the  plaintiff  in  error  conceding 
tiiat  there  could  be  no  recovery  upon  tiie 


account  sued  upon.  To  these  rulings  the 
plaintiff  excepted. 

Messrs.  Allen  *  Pottle,  for  plaintiff  In 

error; 

Both  members  of  a  partnership  are  liable 
on  a  note  under  seal,  signed  by  an  agent  by 
the  express  direction  and  in  the  presence  of 
one  of  the  partners. 

Straffin  v.  Newell,  T.  U.  P.  Chwlt  (Gft.) 
163,  4  Am.  Dec.  706. 

Any  contract  luder  seal,  signed  by  an 
agent,  is  valid  and  binding  if  done  in  the 
presence  and  the  direction  of  the  princi- 
pal. 

Beinhart  v.  Miller.  22  6a.  402,  68  Am. 
Dec.  606;  Cunningham  t.  Lamar,  SI  Ga.  674; 
Ellis  T.  FraneiSf  9  Ga.  826. 


instrument  as  a  simple  contract,  but  that 
was  probably  the  case,  as  there  is  no  Bug- 
geation  that  the  seal  could  be  dispensed 
with  as  surplusage. 

Authority  for  this  position  is  also  to  be 
found  in  other  cases  not  involving  notes  or 
bills  of  exchange,  some  of  which  are  here 
referred  to  by  reason  of  their  analogy  to  the 
questicoi  under  consideration. 

Thus,  in  Schmertz  v.  Shreeve,  62  Pa.  467, 
1  Am.  Rep.  439,  involving  a  contract  to 
deliver  merchandise  at  a  future  time,  the 
court  said:  "It  was  therefore  an  executory 
contract  imposing  a  new  and  original  lia- 
bility on  the  firm.  It  is  certainly  true 
tlutt  a  seal  was  not  essential  to  its  validity. 
But  that  is  not  the  test.  It  rather  is,  Did 
it  change  its  nature  T  This  is  unquestion- 
able. A  seal  imports  oonslderation,  and  a 
contract  under  seal  requires  no  considera- 
tion to '  support  it.  Moreover,  there  is  no 
limitation  prescribed  by  law  to  an  action 
on  a  specialty  or  a  covenant  under  seal. 
.  .  .  E.xecuted  contracts,  such  as  assign- 
ments, stand  on  another  ground.  They  form 
but  the  evidence  of  the  act.  The  sale  and 
delivery  of  merchandise,  for  example,  is 
witJiin  the  implied  power  of  the  partner. 
That  he  superadds  a  transfer  or  bill  of  sale 
under  seal  is  but  evidence  of  the  act  of  dis- 
position, and  does  not  change  its  nature. 
When  the  property  has  been  delivered,  it 
matters  not  whether  the  instrument  of 
transfer  be  under  seal  or  not." 

The  decision  in  Boyd  v.  Thompson,  16-? 
refusing  to  vacate  judgments  entered 
Pa.  78,  S4  Am.  St  Bep.  686,  26  Atl.  769, 
against  a  firm  under  warrants  of  attorney 
in  notes  given  for  debts  owing,  but  not  due, 
upon  the  ground  that  they  were  executed 
by  one  partner  under  seal  without  express 
authority  from  his  copartner,  is  not  op- 
posed to  the  foregoing  cases.  Indeed,  the 
opinion  professes  to  base  the  decision  upon 
the  principle  declared  in  Schmertz  v. 
Schrepve,  supra.  Thus,  it  is  said:  "But, 
in  the  language  of  JusUce  Sharswood,  the 
confession  of  the  judgment  has  imposed  no 
new  liability  upon  the  firm.  It  was  liable 
to  the  same  creditors  for  the  same  sums  be- 
fore it  was  given.  The  seal  was  wholly  un- 
17  L.R.A.(N.8.) 


necessary;  but,  what  is  of  more  consequence 
it  has  not  changed  the  nature  of  tiie  in- 
strument. Whether  sealed,  or  not,  the  war- 
rant was  lost  in  the  judgment.  The  seal 
cannot  change  the  remedy,  affect  the  statute 
of  limitations  or  the  order  of  proof.  The 
addition  of  it  to  the  confession  of  judg- 
ment was  a  waste  of  a  very  valueless  for- 
mality without  object  on  uie  part  of  tha 
maker  and  witiiout  results  to  the  creditor." 

But  it  is  held  in  Cowan  v.  Cunningham, 
146  N.  C.  4S3,  69  8.  £.  992,  that  a  note 
under  seal,  purporting  to  be  signed  tn  the 
firm  name  by  one  of  the  partners,  is  on  its 
face  the  simple  contract  of  the  firm,  the 
seal  being  regarded  as  surplusage. 

And  that  position  is  supported  by  Fur- 
viance  v.  Sutherland,  2  Ohio  St.  478,  in 
which  the  court  remarked  that  the  rule  that 


a  partner  has  no  implied  power  to  bind  his 
copartner  by  deed  is  satisfied  when  it  is 
le  agreement  is  not  the  "deed" 


said  that  tl 
of  the  firm. 

The  decision  in  Heath  v.  Gregory,  40  N. 
C.  (1  Jones,  L.)  417,  was  simply  to  the  ef- 
fect tiiat,  even  if  the  seal  to  a  note  signed 
by  one  of  two  partners  might  be  rejected 
as  surplusa^,  the  note  would  not  be  ad- 
missible in  evidence  to  establish  "an  account 
stated"  in  a  suit  against  the  partner  who 
did  not  sign  it. 

It  was  held  in  Horton  v.  Child,  16  N.  C. 
(4  Dev.  L.)  460,  that,  if  a  partner  exe- 
cuted a  bond  in  the  name  of  the  firm,  and, 
upon  being  Informed  that  it  did  not  bind 
his  partners,  took  it  bade,  and,  with  the 
consent  of  the  obligee,  removed  the  seal  and 
redelivered  it  with  intent  to  bind  the  com- 
pany, it  was  effectual  as  their  promissory 
note. 

In  Walsh  V.  Lennon,  98  HI.  27,  38  Am. 
Rep.  75,  the  majority  of  the  court  were 
of  the  opinion  that,  whatever  may  be  the 
true  rule  as  to  the  right  to  recover  against 
the  other  partners  upon  a  note  executed 
by  one  of  tnem  under  seal,  a  recovery  may 
be  had  under  the  common  eoants  upon  an 
instrument  under  seal  in  the  form  of  a  note, 
but  admitting  on  its  face  the  fact  of  the 
borrowing  of  money  and  a  promise  to  pay 
tberefor. 
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Mewn.  HInM  *  Tlnaon,  for  defendant 
in  error: 

The  common-law  rule  is  that  authority  to 
execute  an  instrument  under  seal  must  be 
conferred  by  instrument  under  seal,  and  that 
even  vritten  authority  will  be  insufhcieot 

1  Am.  ft  Eng.  End  Law,  {  2,  p.  952. 

The  qnesUon  is  whether  M.  Johuston  had 
the  anUiority  to  sign  the  name  of  Samuel 
Evans  ft  Compiuiy  to  the  note,  as  it  is  sealed. 

Rowe  T.  Ware,  30  Ga.  280;  Pollard  t. 
Qibbs,  66  Ga.  47;  McCalla  t.  American  Free- 
hold Land  Hortg.  Go.  90  Oa.  U3,  IS  8.  E. 
687;  Overman  v.  Atldnson,  102  Qm.  760,  89 
8.  E.  768;  8mith  v.  Farmers'  Mut  Ins.  Asso. 
Ill  Oa.  737,  80  8.  E.  067;  Civil  Code,  3002; 
Lenn^  v.  Slnl^y,  118  Oa.  718,  45  8.  B.  SOS. 

Messrs.  W.  B.  Wlngfleld  and  J.  S.  Tur- 
ner also  for  defendant  In  error. 


Even  though  a  note  executed  by  one  of 
the  partners  may  not  be  operative  aa  a 
partnership  obligation  because  of  a  scrawl, 
yet,  it  being  alleged  and  proved  that  the 
consideration  for  which  the  note  was  given 
went  to  the  use  and  benefit  of  the  firm,  and 
was  received  and  enjoyed  by  it,  a  recovery 
may.be  had  upm  the  original  consideration. 
Daniel  v.  Toney,  2  Met.  fKy.)  623. 

It  is  to  be  noted  that  there  are  many 
cases  not  involving  promissory  notes  or  bills 
of  exchange,  e.  g.,  Edwards  v.  Dil]on,  147 
HI.  14,  37  Am.  St  Rep.  199,  35  N.  E.  135, 
Tapley  v.  Butterfield.  1  Met.  615,  35  Am. 
Dec  374,  which  declare,  in  effect,  that, 
while  one  partner  cannot  bind  his  oopart- 
ner  by  deed,  yet,  if  the  instrument  executed 
by  him,  though  under  seal,  would  have  been 
valid  without  a  seal  and  within  the  scope  of 
the  partnership  business  and  within  the 
powers  belonging  to  each  partner,  the  seal 
may  be  disregarded  and  the  instrument  may 
be  regarded  as  a  simple  contract.  As  al- 
ready sugKested,  the  principle  in  this  broad 
form  w^d  include  promitoory  notes  or 
bills  of  exchange,  but,  as  pointed  out  in  the 
dissenting  opinion  of  Bcholfleld,  X,  in 
Walsh  V.  Lennon,  supra,  most  of  those  cases 
invtilved  bills  of  sale  of  personal  property, 
chattel  mortgages,  or  other  executed  con- 
tracts, to  the  validity  of  which  a  seal  is  not 
only  not  essential,  but,  if  added,  does  not 
affect  the  legal  nature  or  character  of  the 
instrument,  being  an  unmeaning  symbol. 
That  at  least  was  true  of  both  of  the  cases 
just  referred  to.  This  general  principle, 
however,  is  declared  in  some  cases  which, 
though  not  within  tiie  scope  of  this  note  be- 
cause not  involving  notes  or  bills  of  ex- 
change, cannot  be  distinguished  in  the  man- 
ner suggested,  and  therefore  undoubtedly 
furnish  some  support  for  applying  the  prin- 
ciple to  notes  or  bills  of  exchange.  Thus, 
for  instance,  in  Sterling  v.  Bock,  40  Minn. 
11,  41  N.  W.  230,  involving  a  contract  to 
pay  for  services,  it  is  declared  that,  if  n 
written  contract  not  required  to  be  under 
seal  within  the  scope  of  partnership  busi- 
ness be  executed  under  seal  by  one  partner 
in  behalf  of  tlie  firm,  the  seal  iiiav  be  le- 
17L.R^(N.S.) 


Holden,  J.,  delivered  the  opinitm  (rf  the 
court: 

I.  An  agent  acting  in  behi^f  <^  a  prin- 
cipal, in  the  latter's  presence  and  at  his  in- 
stance, is  for  the  time  being  the  alter  ego 
of  the  principal,  and  the  agent's  act  is  in 
law  the  act  of  the  principal  lumself.  So,  if 
one  person,  at  the  request  and  in  tha  pres- 
enee  of  another,  execute  an  instrument  in 
behalf  of  the  latter,  the  legal  effect  is  the 
same  aa  though  the  party  autboriaing  tiie 
execution  himself  held  the  pea.  Mlia  v. 
F^cia,  9  Oa.  326;  Relnhart  T.  Miller,  22 
Ga.  402, 68  Am.  Dec  60S.  See  also  Cunning- 
ham V.  Lamar,  61  Ga.  674.  This  rule  is  not 
altered  by  the  fact  that  the  instrument  exe- 
ented  la  (me  under  seal.  8  Bishop,  Contr.  | 
1047.  Applying  the  above  role  to  the  ease 
under  consideration,  if  M.  Johnstcm,  at  the 

jected  as  surplusage,  and  the  instrument 
treated  as  the  parol  contract  of  the  firm. 

A  partner  present  and  assenting  to  tht 
signing  and  sealing  of  a  not«  by  his  copart- 
ner is  as  much  bound  by  the  instrument  aa 
if  he  had  signed  and  sealed  it.  Fichthom 
T.  Borer,  6  Watts,  169,  30  Am.  Dec  300; 
Miller  v.  Smral  Flint  Olaaa  Works,  178  Ps. 
70,  33  Atl.  360;  Myers  v.  Sprenkle,  20  Pa. 
Super.  Ct  549;  Henderson  v.  Barbee,  6 
Blackf.  26;  Willey  v.  LineH.  S  Houst.  (Del.) 
542;  Day  v.  Laffer^,  4  Ark.  460. 

A  note  under  seal,  executed  by  one  part- 
ner, will  be  binding  on  the  firm  if  tlie  co- 
partner assents  before  its  execution,  or 
afterwards  ratifies  and  adopts  it,  and  such 
aasent  or  adoption  may  be  shown  by  pan^. 
Bond  V.  Aitkin,  6  Watts  ft  S.  166,  40  Am. 
Dec.  550. 

Either  of  these  facts — ^previous  authority, 
or  subsequent  ratification — may  be  proved 
tike  any  other  facts  in  issue  in  a  cause,  as 
well  by  circumstances  from  which  the  exist- 
ence of  the  facts  to  be  proved  may  be  legiti- 
mately inferred,  as  by  positive  and  direct 
testimony.  Sibley  v.  Toung,  26  8.  C.  416. 
2  a  E.  314. 

This  position  is  supported  by  many  other 
cases,  e.  g.,  Edwards  v.  Dillon,  supra,  in- 
volving other  kinda  of  contracts  under  seal; 
and  the  doctrine  of  Turbeville  v.  Ryan.  1 
Humph.  113,  34  Am.  Dec.  622,  that  no 
previous  assent  or  subsrauent  ratification, 
not  under  seal,  will  be  effectual  unless  the 
note  ia  acknowledged  and  redelivered,  is 
against  the  great  weight  of  authority  in 
the  United  S^tee  at  least. 

A  sufficient  acknowledgment  of  a  note 
executed  under  seal  by  one  of  the  members 
of  a  firm,  to  take  it  out  of  the  rule  that  a 
partner  has  no  implied  authority  to  bind 
the  firm  by  a  deed,  is  made  by  setting  it 
out  in  a  deed  <A  dissolution  as  a  debt  owing 
by  the  firm.  Fleming  v.  Dunbar,  2  Hill, 
L.  532. 

But  a  partner  cannot  be  held  to  have  rati- 
fied the  giving  of  a  sealed  note  by  bis  co- 
partner if,  at  the  time  of  the  acta  relied 
upon  as  a  ratification,  he  did  not  know-  tli«i 
the  note  was  under  seal.  Hull  v.  YnUii",  ."0 
S.  C.  121,  3  L.R;A.  521,  8  S.  E,,Qaai 
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instance  and  in  the  preaence  of  Samuel 
Evans,  signed  to  the  notes  sued  upon  the 
name  of  the  firm  of  which  Samuel  Evans 
inis  a  membur,  these  notes  have  the  same 
legal  effect  as  obligations  of  such  partner- 
ship as  though  Samuel  Evans  himself  had 
afiixed  the  partnership  name  thereto.  Who 
composed  ttie  firm  of  Samuel  Evans  &.  Com- 
pany, and  whether  the  signature  of  the  part- 
nership name  to  the  notes  was  made  under 
such  circumstances  as  to  make  it  in  law  the 
act  of  Samuel  Evans,  are,  under  the  eridenoe 
in  the  case,  questions  of  fact  lor  determina- 
tion by  a  jury. 

2.  The  court  excluded  the  notes  from  evi- 
dence when  ofi'ered  by  the  plaintiff,  because 
they  were  under  seal.  There  was  no  evidence 
that  Katie  M.  Johnston  ratified  the  signing 
of  the  notes,  or  authorized  the  signing  of 
them,  unless  the  authority  came  from  her  re- 
lation to  the  partnership.  The  main  ques- 
tion involved  in  this  case  is  whether  or  not 
one  partner  can  bind  the  partnership  by  ex- 
ecuting a  note  under  seal  in  the  name  of  the 
partnership,  without  miy  authority  from  the 
other  partners,  exi-ept  such  as  comes  from 
the  relation  of  partners.  Under  our  stat- 
utes, a  member  of  any  partnership  can  bind 
it  by  giving  a  negotiable  promissory  note. 
Selman  v.  Brown,  78  6a.  332.  It  has  been 
held  that  one  partner  cannot  bind  the  part- 
nership, in  the  execution  of  a  deed  to  land 
in  the  name  of  the  firm.  Drumright  v.  Phil- 
pot,  10  Oa.  424,  60  Am.  Dec.  738.  A  partner 
derives  his  power  to  bind  the  partnership 
by  reason  of  being  a  general  agent  of  the 
firm.  While  generally  an  agent  cannot  bind 
his  principal  by  an  instrument  in  writing 
under  seal,  without  authority  or  ratification 
from  the  principal  under  seal ;  and  while  it 
has  been  held  that  one  partner  cannot  bind 
his  copartner  in  the  execution  of  a  deed  to 
realty  by  virtue  of  the  authority  he  der'ves 
from  the  relation  of  copartnership, — it  was 
held  in  the  case  of  Drumright  v.  Philpot, 
supra,  that  "a  prior  authority,  or  a  subse 
quent  ratification,  not  under  seal,  either  ex- 
press or  implied,  verbal  or  written,  is  suffi- 
cient to  establish  the  deed  as  the  deed  of 
the  firm,  and  binding  upon  it  as  such."  It 
has  been  held  by  our  court  that  one  part- 
ner cannot  bind  the  firm  in  the  execution  of 
a  mortgage  on  real  estate  in  the  name  of  a 
partnership.  Sutlive  v.  Jones,  61  Gla.  676; 
Turner  t.  Frintup  Bros.  66  Ga.  71.  But  it 
has  been  held  that  one  partner  can  bind 
the  firm  to  a  mortgage  on  personalty.  Pliil- 
lips  V.  Trowbridge  Fumiturp  C!o.  86  Ga.  699, 
13  S.  E.  10.  While  it  is  true  that  our  court 
ha.H  held  that  one  partner  cannot  execute  a 
deed  binding  the  firm,  it  does  not  necessarily 
follow  from  tiiis  that,  under  our  statute,  one 
partner  cannot  bind  the  firm  in  the  execu- 
tion of  a  nc^tiiUile  promissory  note  under 
17  L.R^(N.S.) 


seal.  In  the  case  of  Straffin  v.  Newell, 
T.  U.  P.  Charlt  (Ga.)  163,  4  Am.  Dec  706, 
it  was  held :  "A  charter  party  being  exeln- 
sively  a  mercantile  transaction  and  always 
in  the  couiw  of  trade,  one  partner  can  there- 
fore bind  the  other  by  signature  and  seal 
in  this  species  of  mercantile  contracts."  In 
delivering  the  opinion  (page  166)  Judge 
Charlton  said:  "I  bottom  my  decision  upon 
the  broad  ground  that  a  charter  party  is 
exclusively  a  mercantile  traaaaetlon,  and  al- 
ways in  the  course  of  trade.  ...  I  mean 
a  deed  so  inseparably  incidental,  so  closely 
blended  with  partnerships  and  mercantile 
pursuits,  as  the  contract  of  charter  p#rty  is." 
While  this  authority  is  not  binding,  we  think 
the  decision  is  correct.  There  are  many  de- 
cisions, hosed  upon  the  .common  law  and 
upcm  statutory  enactments,  to  the  effect  that 
one  copartner  cannot  bind  his  copartner  1^ 
an  instrument  under  seal;  but  ^e  question 
before  us  is  whether  or  not  one  partaer  can 
bind  the  firm,  in  the  execution  of  a  n^;o- 
tiable  promissory  note  under  seal,  under  the 
law  as  it  exists  in  this  state.  Civil  Code 
1895,  f  2651,  provides:  "All  the  partners  are 
bound  by  the  acts  of  any  one,  within  the 
legitimate  business  of  the  partoeiAip,  until 
dissolution  or  the  commencement  it  l^al 
process  for  that  purpose,  or  express  notice  of 
dissent  to  the  person  about  to  be  contracted 
with."  And  S  2643  provid(»:  "Every  part- 
ner has  a  right  ...  to  contract  or  oth- 
erwise bind  the  firm  in  matters  connected 
with  its  business,  and  to  execute  any  writ- 
ing or  bond  in  tiie  course  of  the  business." 
The  word  "bond"  was  probably  put  into  this 
statute  because  of  the  special  enactment  of 
1838  (Acts  1838,  p.  166),  providing  that 
partners  could  bind  the  firm  by  signing  the 
firm  same  to  a  bond  in  any  judicial  proceed* 
ing  in  which  the  firm  was  interested.  What- 
ever may  he  the  reason  for  the  word  "bond" 
appearing  iu  this  section,  the  meaning  of 
the  statute  is  that  one  partner  can  bind 
the  firm  when  he  executes  in  the  name  of 
the  firm  "any  writing  or  bond  in  the  course 
of  the  business,"  whether  under  seal  or  not. 
No  restriction  is  made  as  to  sealed  instru- 
ments. In  the  making  of  promiaaory  notes 
printed  forms  are  commonly  used,  a  vary 
large  perosntage  of  which  are  prepared  witti 
a  view  to  their  execution  under  seal;  the 
recital  that  they  are  given  under  seal  and 
the  device  to  be  used  as  a  seal  appearing  fm 
the  printed  form.  It  is  a  matter  of  common 
practice  for  such  notes  to  be  executed  by 
one  partner  on  behalf  of  the  firm,  often 
with  no  attention  paid  to  the  fact  tlut  the 
notes  tiius  given  are  under  seal,  and  with- 
out any  question  arising  as  to  the  power  of 
the  partner  to  bind  the  firm  in  so  executing 
them.  Such  notes  are  doubtless  r^^rded  by 
the  parties  as  binding  obligations  on  the  firm 
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in  whose  behalf  they  are  executed,  and  we 
think  they  are  to  be  bo  regarded  under  the 
law,  in  Tiew  of  the  broad  power  given  to  a 
partner  in  the  sections  of  the  Code  above  re- 
ferred to.  In  the  case  of  Hull  v.  Young,  30 
S.  C.  121,  3  L.R^.  S2I,  8  8.  E.  695,  it  was 
held  by  a  majority  of  the  court  that  a  part- 
ner has  no  authority  to  execute  a  seated  note 
which  will  bind  his  firm,  although,  by  the 
statutes  of  the  state  where  the  note  is  exe- 
cuted, it  is  a  negotiable  note.  The  note  re- 
ferred to  in  that  case  was  executed  in  Geor- 
gia, and  the  decisioa  was  made  under  a  con- 
struction of  the  law  of  this  state.  In  a  dis- 
senting opinion  rendered  1^  Justice  Mclver 
he  says:  "The  note  in  this  case  was  made  in 
Georgia,  was  payable  there,  and  therefore 
'ita  nature,  validity,  interpretation,  and  ef- 
fect' must  be  detennined  by  the  law  of  that 
state.  Consequently,  under  that  law  it  must 
be  regarded  as  a  n^otiable  paper,  just  like  a 
bill  of  exchange  or  promissory  note,  not- 
withstanding the  seal  attached  to  it.  So 
r^rded,  it  seems  to  me  that  it  is  such  a 
paper  as  may  be  executed  by  one  partner  in 
the  name  of,  and  binding  upon,  the  firm, 
when  given  for  the  purposes  of  the  partner- 
ship, as  this  note  unquestionably  was,  for 
partaership  dealings  are  usually  carried  on 
with  just  such  paper."  It  does  not  appear 
that,  in  deciding  this  case,  the  South  Caro- 
lina court  considered  the  provisions  of  our 
law  now  contained  in  fi  2G43,  Civil  Code 
1895,  cited  above,  in  view  of  which  we  think 
the  dissenting  opinion  of  Justice  Mclver 
states  the  law  of  this  state. 

On  account  of  the  ruling  above  made,  it 
necessarily  follows  that  the  court  below  com- 
mitted error  in  refusing  to  admit  in  evidence 
the  notes  offered  by  the  plaintiff,  and  in 
awarding  a  nonsuit  as  to  Katie  M.  Johnston; 
and  the  judgment  ia  reversed. 

All  the  Justices  oonoor. 
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Master  —  independent  eontraotor  —  dan- 
gerous work. 

1.  One  who  employs  an  independent  con- 
tractor to  erect  a  bridge  over  a  public 
street  the  work  on  which  will  render  the 
street  imder  it  daiuerous  for  travel  by  the 
public  cannot  avoid  liability  for  injury  to 
a  pedestrian  from  the  full  of  a  tool  in  ea<4e 
he  takes  no  precautions  to  safeguard  the 
17L.R.A.(N.S.) 


public  during  the  performance  of  the  work, 
or  to  see  that  it  is  done. 
Negligence  —  pereonitl    Injury  —  r«cOT- 
ery. 

2.  The  rupture  of  an  artery  due  to  a 
muscular  contraction  in  attempting  to  avoid 
injury  from  an  article  which  fiills  iipcHi 
one's  umbrella  may  be  the  basis  of  a  re- 
covery against  the  one  responsible  for  the 
fall. 

Evidence  —  Injnry  —  sulHciency. 

3.  Whether  or  not  the  rupture  of  an  ar- 
tery was  due  to  a  twist  of  the  body  in  at- 
tempting to  avoid  injury  by  an  object 
dropped  on  one's  umbrella  is  for  the  jury, 
upw  evidence  that  the  twist  was  accom- 
panied by  pain,  soon  after  wbidi  the  rap- 
ture was  discovered,  ai^  expert  testimoiqr 
that  it  waa  caused      the  wrench. 

(March  31,  1908.) 


Note.  ■—  Another  phase  of  the  much-de- 
bated question  of  the  right  to  recover  for 
physical  injury  resulting  from  fright  caust<d 
by  negligence  is  presented  by  the  case  of 

PllII.ADELpniA,  B.  &.  W.  R.  Co.  V.  MiTCHEIX. 

where  the  court,  while  refusing  to  decide 
whether  or  not  recovery  may,  be  had  where 
there  is  no  impact  whatever  at  the  time  of 
the  accident,  holds  that  the  impact  need  not 
be  with  the  body  of  the  person  injured,  it 
being  sufficient  if  his  clothing,  or,  as  intbia 
case,  his  umbrella,  is  touched.  As  stated  in 
the  opinion,  and  as  shown  by  the  note  to 
the  case  of  Huston  v.  Freemansburg,  3 
L.RA.(N.S.)  49,  where  the  whole  subject 
of  the  right  to  recover  for  physical  injuries 
resulting  from  fright  caused  by  n^ligence 
is  reviewed,  it  had  previously  been  decided 
that  impact  with  the  vehicle  in  which  a 
person  is  riding  at  the  time  of  the  accident 
is  sufficient,  although  the  only  injury  sus- 
tained results,  not  from  such  impact  in 
itself,  but  from  the  fright  caused  thereby. 
The  case  of  Pkiladelphia,  B.  &  W.  R.  Co. 
V.  Mitchell  is  distinguishable  from  the 
other  cases  on  the  subject  in  that  in  this 
case  tki  injury  resulted  immediately  from 
the  involuntary,  act  of  the  plaintiff  in 
throwing  herself  back  to  escape  from  the 
danger  threatened  by  the  falling  hammer, 
and  thus  twisting  her  body  in  such  a  way 
as  to  rupture  an  artery,  and  not  from  the 
effect  of  the  impending  danger  on  her  mind 
and  nervous  system.  In  this  respect  the 
case  is  analogous  to,  if  not  identical  with, 
those  in  which  a  person  placed  in  sudden 
danger  by  the  negligence  of  another,  through 
a  sudden  Impulse  of  fear,  or  from  error  of 
judgment,  makes  a  movement  to  escape  the 
danger,  which  causes  him  to  receive  an- 
other and  a  different  injury  from  that 
threatened  by  the  danger  to  which  he  was 
negligraitly  subjected.  But  this  class  of 
cases  is  not  referred  to  in  the  opinion  in 
the  prcRcnt  case,  and  it  seems  to  have  been 
argued  and  deeided  entirely  on  the  theory 
that  it  was  a  case  of  injury  caused  by  fright 
or  shock. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Harford  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Thomas  H.  Robinson  for  appellant. 
iSaaan.   Willlun   P>    Constable  and 
James  J.  AndMv  for  appellee. 

SchmiKdMr,  J.,  ddivered  the  (q>biioa  of 

the  court: 

The  appellee  recovered  a  judgment 
against  the  appellant  in  the  circuit  court 
for  Harford  county  for  damages  for  inju- 
ries inflicted  on  her,  while  walking  along  a 
much-used  public  street  in  the  city  of 
Havre  de  Grace,  by  the  falling  of  a  hammer 
from  an  overhead  bridge  in  course  of  eon- 
Btruction  on  the  appellant's  line  of  railway. 
From  that  judgment  this  appeal  was  taken. 
There  is  but  one  bill  of  exceptions  in  the 
record,  and  that  presents  for  our  review 
only  the  rulings  of  the  court  below  on  the 
prayers  offered  at  the  close  of  tbe  case. 

The  declaration  contains  two  counts,  both 
of  which  aver  that  the  appellant  company 
owned  and  operated  a  railroad  from  Penn- 
sylvania into  Maryland,  and,  at  the  time 
of  the  injury  complained  of,  had  acquired 
a  new  right  of  wa^  through  the  city  of 
Havre  de  Orace  and  under  the  authori^  of 
chapter  116,  p.  206,  of  tbe  Acts  of  1904,  and, 
with  the  consent  of  the  dty,  was  engaged 
in  constmcting  along  its  new  right  of  way 
an  iron  bridge  over  a  much-traveled  street, 
called  "Stokes  street,"  in  said  city;  and 
that  the  plaintiff,  while  walking  along  said 
street,  in  the  exercise  of  due  care,  under 
the  bridge  then  in  course  of  construction, 
was  struck  and  severely  injured  by  a  ham- 
mer or  other  mtssile  which  fell  therefrom. 
The  first  count  avers  generally  that  the  fall 
of  the  hammer  was  due  to  the  negligence 
of  the  company  in  constructing  the  bridge. 
The  second  count  avers  that  the  nature  of 
the  construction  of  the  bridge  was  such 
that  blocks  of  wood,  iron  plates,  bolts, 
rivets,  and  other  things  used  in  connection 
therewith  were  continually  falling  from  the 
bridge  to  the  street  beneath  it.  and  endan- 
ger^ travel  thereon,  and  it  became  and 
was  the  duty  of  the  company  to  guard  the 
work  for  the  protection  and  safety  of  per- 
sons traveling  upon  the  street;  but  that  it 
failed  to  discharge  said  duty,  and  the  plain- 
tiff was  injured  by  reason  of  such  failure. 
To  this  declaration  tbe  company,  as  defend- 
ant,* pleaded  the  general  issue.  The  undis- 
puted evidence  sustains  tbe  allegations  of 
the  declaration  as  to  the  existence  of  the 
defendant  company  and  its  authority  to 
construct  the  brid^,  and  that  the  construe- ' 
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tion  was  in  progress  on  September  18,  190&» 
when  the  alleged  injury  occurred  to  tbe 
plaintiff.  It  also  appears  without  contra- 
diction that  Stokes  street  was  a  much- 
traveled  public  street  of  the  city  of  Havre 
de  Grace,  and  that  the  bridge  crossed  it  at 
an  elevation  of  about  14  feet  by  a  single 
span  70  feet  long  c<nnposed  of  A  parallel 
metal  girders. 

There  is  evidence  in  the  record  tending 
to  show  that,  in  the  construction  of  such 
bridges,  when  the  workmen  are  engaged  in 
riveting  the  ties  and  braces  between  the 
girders  composing  the  span,  they  are  com- 
pelled to  work  with  great  rapidity  in  order 
to  put  the  rivets  in  place  and  clinch  them 
while  at  a  white  or  red  heat,  and  as  a 
result  rivets,  tools,  and  other  objects  han- 
dled with  such  rapidity  frequently  fall  to  the 
ground  beneath  and  render  it  unsafe  for 
travel  unless  properly  guarded.  There  is 
like  evidence  that,  in  the  construction  of 
the  bridge  now  in  question,  such  objects 
did  in  fact  frequently  fall  upon  the  street 
below  it,  and  that  no  precautions  were  tak- 
en to  hinder  the  public  from  passing  under 
the  bridge  or  to  prevent  tbe  falling  of  the 
objects  from  it.  There  is  also  evidence 
tending  to  show  that  the  parties  in  charge 
of  tbe  construction  of  the  bridge  did  use 
suitable  means  to  protect  from  injury  the 
public  passing  under  it,  by  the  presence  of 
watdimen  and  by  barricading  from  time  to 
time  the  particular  portion  of  the  street  ly- 
ing under  the  part  of  tbe  bridge  on  which 
the  work  then  was  being  done.  We  do  not 
notice  in  detail  the  conflicting  evidence  of 
the  many  witnesses  who  testified  in  refer- 
ence to  these  facts  because  the  weight  of 
the  evidence  was  a  matter  f<H-  the  jury. 

The  only  evidence  in  reference  to  the 
occurrence  of  the  accident  by  which  the  ap- 
pellee claims  to  have  been  injured  is  her 
own  testimony.  According  to  her  account 
she  vrmt  down  Stokes  street  in  the  early 
afternoon  on  her  way  to  Dr.  Crothers's 
office  to  pay  him  a  bill.  She  said  that,  as 
she  was  passing  under  the  bridge  in  ques- 
tion, she  noticed  a  child  there  playing  with 
a  little  wagon,  and  just  then,  to  use  her 
own  language.  "I  had  my  umbrella  raised 
over  my  head,  and  all  at  once  I  heard  a 
crash,  and  a  big  hammer,  that  looked  like 
a  blacksmith's  sledge  hammer  to  me,  fell 
and  Btntck  my  umbrella  and  fell  right  down 
at  my  feet,  and  I  throwed  myself  away 
from  it.  and  T  felt  something  tear  In  my 
side, — just  like  something  teared, — and 
everj'thing  got  dark  before  me  for  a 
minute,  and  I  felt  faint  and  sick  at  my 
ntomach  like,  and  I  began  to  think  of  tbe 
child,  and  I  wondered  if  he  was  hurt,  for  T 
got  the  impreflsion  there  was  more  fell,  and 
I  thought  of  the  ehUd.  I  looked4>ack  and 
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mj  mind  b^;an  to  dear,  and  then  I  was 
out  from  under  tlie  bridge  and  I  saw  the 
child  waa  all  right."  She  further  said  tiiat 
the  umbrella  wae  torn  and  one  of  its  ribs 
broken  hj  the  impact  vith  the  hammer, 
and  that  ihe  thought  it  was  the  hammer 
strikiitg  her  umbrella,  and  not  its  striking 
the  walk  at  her  feet,  whidi  oauKd  her  to 
throw  herself  away  from  it,  but  that  it 
all  happened  at  almost  the  same  instant. 
According  to  her  further  testimony,  she 
went  on  to  Dr.  Crothers's  office  and  paid 
her  hill,  mentioning  the  fact  of  the  accident 
to  him  and  he  congratulated  her  on  her  es- 
cape. She  then  returned  to  her  home.  By 
the  time  she  got  there  she  was  suffering 
much  pain  and  was  compelled  to  lie  down 
at  once.  She  continued  to  suffer  greatly, 
and  on  the  next  day  apit  five  or  six  large 
mouthfuls  of  blood.  In  a  few  days  -she 
was  compelled  to  go  to  bed  and  remain 
there  for  about  three  weeks,  and  has  ever 
since  then  been  in  poor  health  and  subject 
to  frequent  recurring  spells  of  violent  in- 
ternal throbbing,  which  incapacitate  her 
from  performing  her  ordinary  domestic  du- 
ties. Her  own  testimony  and  that  of  her  ac- 
quaintances was  that  prior  to  her  injury 
she  had  been  a  healthy  woman  with  an 
unusual  degree  of  physical  vigor.  She  also 
testified  to  having  been  In  an  early  stage 
of  pregnancy  when  injured,  and  to  have 
suffered  a  miscarriage  five  days  thereafter. 
There  was  also  the  testimony  of  four  physi- 
cians who  had  attended  or  examined  her 
professionally  since  her  injury,  tending  to 
show  that  she  had  an  aneurism  of  the  ab- 
dominal aorta  of  a  eerious  and  incurable 
character,  which  was  first  recognized  about 
a  week  after  her  injury  and  might  have 
been  caused  by  it.  Defendant  proved  that 
the  bridge  was  constructed  by  Brant  A; 
Stewart,  a  firm  of  bridge  constructors  of 
large  experience,  under  a  contract  for  the 
construction  of  all  the  bridges  in  connection 
with  the  change  of  the  company's  line  be- 
tween Principio  and  Oakington,  except  the 
one  over  the  Susquehanna  river;  and  that, 
by  the  terms  of  the  contract,  the  contract- 
ors furnished  all  of  the  materials  and  per- 
formed all  of  the  labor  required  for  the 
bridges.  There  was  also  evidence  produced 
by  the  defendant  tending  to  show  that  the 
riveting  on  the  portion  of  the  bridge  under 
which  the  plaintifl"  was  passing  when  in- 
jured had  been  entirely  completed  before  the 
18th  of  September,  and  that  when  she  was 
injured  the  workmen  were  engaged  in  rivet- 
ing on  the  portion  of  the  bridge  over  the 
opposite  side  of  the  street  from  that  along 
which  she  was  passing. 

The  plaintiff  offered  three  prayers,  all  of 
which  were  granted.  The  first  states  the 
measure  of  damages  in  the  form  usual  in 
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such  eases  and  is  free  from  objection.  Tba 
second  adopts  the  theory  of  the  second 
count  of  the  declaration,  and,  in  substance, 
directs  the  jury  that,  if  they  find  that 
Stokes  street  was  a  public  street  of  the  city, 
and  that  the  defendant,  after  having  ob- 
tained authority  from  the  state  and  the  as- 
sent of  the  city  for  the  construction  of  the 
bridge,  proceeded  with  the  work  of  construc- 
tion in  such  manner  as  to  render  the  street 
under  it  dangerous  for  travel  by  the  publii^ 
it  was  the  duty  of  the  defendant  to  safe- 
guard the  street  during  the  construction  for 
the  protection  of  persons  lawfully  traveling 
thereon,  or  to  see  that  the  same  was  done: 
and,  if  they  also  find  that  the  defendant 
n^ligently  failed  to  do  so,  and,  in  conse- 
quence thereof,  the  plaintiff  was  injured  br 
the  falling  of  a  heavy  iron  hammer  from 
the  bridge  while  in  the  course  of  constmc- 
tion,  and  that  the  injury  was  caused  di- 
rectly by  the  said  n^ligence  of  the  defend- 
ant, their  verdict  should  he  for  the  plaintiff. 
The  third  prayer  instructed  the  jury  that, 
if  they  found  the  facts  stated  in  second 
prayer,  it  was  no  defense  to  the  action  that 
the  bridge  was  constructed  for  the  defend- 
ant by  the  firm  of  Brant  ft  Stewart  as  in- 
dependent contractors. 

The  defendant  offered  eleven  prayers,  iD 
of  which  were  refused  except  the  prayer 
7%,  which  was  granted.  Of  the  rejected 
prayers,  the  first,  second,  and  third  prayers 
sought  to  have  the  case  taken  from  tbe 
jury  for  want  of  legally  sufficient  evidenw 
to  enable  the  plaintiff  to  recover.  The 
fourth,  ninth,  and  tenth  prayers  were  baswi 
upon  the  theory  that  the  finding,  by  the 
jury,  of  the  employment  of  an  indepwdent 
contractor  to  construct  the  bridge,  would 
discharge  the  defendant  from  liability  for 
the  injury  caused  by  the  falling  hamnipr. 
The  fifth  and  eighth  prayers  denied  the 
right  of  the  plaintiff  to  recover  fcH*  the 
reason  that  the  true  cause  of  her  disease 
was  a  matter  of  speculation,  and  was  not 
shown  by  the  evidence  to  have  been  the 
result  of  -the  injury  from  the  fall  of  the 
hammer.  The  sixth  prayer  denied  the  right 
of  the  plaintiff  to  recover  for  any  injury 
resulting  from  shock  unaccompanied  by 
physical  injury;  and  the  seventh  prayer  de- 
nied the  right  of  recovery  if  the  jury  found 
that  the  plaintiff^s  injuries  were  the  result 
of  inevitable  acddent.  The  record  contains 
no  exceptions  to  evidence,  nor  any  special 
exception  to  any  of  the  prayers  for  want 
of  evidence  to  support  them.  We  find  no 
error  in  the  action  of  the  learned  judge  be- 
low on  these  prayers.  * 

The  two  substantial  grounds  of  defense 
presented  by  the  defendant's  prayers,  and 
relied  on  in  argument  by  its  counsel  at  the 
hearing  ot  the  appeal,  were,  flrat,  that  of 
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the  nnployment  of  an  independent  contract- 
or to  eonatrnct  the  bridge;  and,  secondly, 
the  exemption  of  the  defendant  from  liabil- 
ity for  injury  sutTered  by  the  plaintifF  from 
fright  unaccompanied  by  physical  Injury. 
The  question '  of  the  extent  to  which  the 
employment  of  an  independent  contractor 
to  do  work,  placed  entirely  under  bis  con- 
trol, will  relieve  the  employer  from  liabil- 
ity for  injuries  reraltinfr  to  third  persona, 
has  not  only  been  mudi  discussed  by  other 
tribunals,  but  has  been  Ailly  considered,  in 
the  light  of  the  authorities  applicable  to  it, 
and  passed  upon  by  this  eourt  in  a  number 
of  eases,  among  which  are  Deford  T.  State, 
SO  Md.  179,  aty  ft  Suburban  R.  Co.  t. 
Moores.  80  Md.  848.  46  Am.  St.  Rep.  845, 
30  Atl  643.  Bonaparte  t.  Wiseman,  89  Md. 
18,  44  L.ILA.  482,  42  Atl.  918.  and  Samuel 
T.  Norak,  99  Md.  558,  58  Atl.  19.  As  a 
result  of  these  cases,  it  nUiy  now  be  aaid 
to  be  settled  in  this  state  that  although, 
when  the  work  is  being  dtme  by  an  inde- 
pendent contractor,  the  employer  will  not 
be  liable  for  an  injiU7  caused  by  n^Kgence 
in  a  matter  oollateml  to  the  contract,  he 
will  be  liable  if  the  injury  be  caused  by 
the  thing  contracted  to  be  done,  or  if  It  be 
such  as  might  have  been  anticipated  by  him 
as  a  probable  consequence  of  the  work  let 
out  to  the  contractor,  and  he  took  no  pre- 
caution to  prevent  it.  The  principle  thus 
broadly  stated  embraces  the  subordinate 
proposition,  separately  discussed  in  many 
cases,  and  especially  appropriate  to  the  one 
now  before  us,  that  the  duty  to  refrain 
from  interfering  with  the  ri^t  of  the  pub- 
lie  to  the  safe  and  unimpeded  use  of  Mgh- 
waya  and  streets  is  one  of  which  an  em- 
ployf>r  cannot  devest  himself  by  committing 
work  to  a  contractor.  Tn  Bonaparte  v. 
Wiseman,  supra,  we  further  decided  that 
the  question  whether  the  injury  might  rea- 
sonably have  been  anticipated  as  a  probable 
consequence  of  the  work  contracted  to  be 
done  was  one  of  fact  fOT  the  jury.  The 
plaintifTs  second  and  third  prayers,  which 
were  granted,  stated  the  law  of  the  ease  in 
accordance  with  the  decisions  to  which  we 
have  referred. 

The  weight  of  authority,  both  of  text- 
books and  decided  cases,  supports  the  view 
that  there  can  be  no  recovery  of  damages 
for  mere  fright  or  mental  suffering,  caused 
by  negligence,  unconnected  with  pb^'sical 
impact  or  injury.  This  conclusion  has  gen- 
erally been  reached  in  reliance  upon  the  re- 
moteness of  the  damage  as  well  as  the  in- 
expediency of  opening  the  door  to  claims 
difficult  of  precise  proof  or  disproof,  and 
from  their  nature  easy  of  simulation  and 
liable  to  exagf^ation.  Many  of  the  cases 
hold  not  only  that  there  can  be  no  recovery 
of  damages  for  mere  fright  without  impact 
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or  injury,  but  also  that  there  can  be  none 
for  actual  physical  injury  resulting  from 
such  fri{^  because  such  results  are  merely 
evidence  *  the  degree  of  the  fright  or  the 
extent  of  the  damages  resulting  from  that 
cause.  From  the  last-mentioned  proposi- 
tion there  has  been  a  positive  dissent  in 
some  recent  cases  which  hold  that  tiiere 
can  be  a  recovery  for  pbyBical  injuries 
which  are  shown,  to  be  the  natural  and 
proximate  result  of  mere  fright  caused  by 
negligence,  provided  there  be  an  unbroken 
connection  between  the  negligent  act  and 
the  injury  without  the  agency  of  any  inter- 
vening and  independent  cause.  And  wheth- 
er the  evidence  establishes  such  an  unbrokm 
connertimi  has  been  held  to  be  generally 
a  question  for  the  jury.  Dulieu  v.  White 
[1901]  2  K.  B.  669;  Bell  v.  Great  Northern 
R.  Co.  Ir.  L.  R.  28  Eq.  428 ;  Chicago  ft  N.  W. 
R  Co.  V.  Hunerberg,  16  ni.  App.  S87;  Pur- 
cell  V.  St.  Paul  atv  R  Co.  48  Minn.  184, 
18  L.R.A.  203,  50  N.  W.  1084;  Hickey  v. 
Welch,  91  Mo.  App.  4;  Watkins  v.  Kaolin 
Mfg.  Co.  131  N.  C.  636,  60  L.R.A.  617,  42 
S.  E.  983.  We  refrain  from  expressing  any 
opinion  upon  the  adequacy  of  mere  fright  or 
its  results,  when  unaccompanied  by  physic- 
al impact  or  injury,  as  a  cause  of  action 
for  damages,  because  in  our  judgment  there 
is  sufficient  evidence  in  the  record  before  us 
to  go  to  the  jury  of  such  physical  impact 
and  injury  to  the  appellee,  cotemporaneoua 
with  her  fright,  as  to  take  the  case  out  of 
tlie  classes  to  which  we  have  just  referred. 
While  the  phj-sicat  impact  or  injury  requi- 
site for  the  purpose  under  discussion  must 
be  actual,  it  need  not  be  such  as  to  occa- 
sion an  external  wound  or  bruise.  Severe, 
and  even  Incurable,  internal  injuries,  of 
whidi  there  is  no  immediate  visible  or  ex- 
ternal evidence,  may  be  produced  by  vio- 
lence or  accident. 

The  appellee,  when  testifying,  said  that, 
when  the  hammer  struck  and  broke  her  um- 
brella, she  threw  herself  away  from  it,  and 
also  that  she  was  thrown  bade  by  the  blow 
of  the  umbrella.  In  response  to  a  question 
from  the  court  she  said,  "Because  the  ham- 
mer came  down  and  struck  my  umbrella  and 
the  shock  or  jar  threw  me  back,  I  don't  just 
know  how  it  was,  for  it  was  bo  sudden,  and 
the  accident  was  over  in  a  minute."  In  re- 
sponse to  the  next  question  she  said,  "It  was 
right  then  and  tiiere  that  my  side  was 
hurt."  A  hypothetical  question  predicated 
upon  the  evidence  as  to  the  occurrences  in- 
cident to  the  fall  of  the  hammer,  and  the 
phyHieal  condition  of  the  appellee  l)efore 
and  after  that  event,  was  put,  without  ob- 
jection, to  each  one  of  four  physicians  of 
experience'  who  testified  in  the  caoe,  asking 
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him  what,  fn  his  opinion,  was  the  cause  of 
the  aneurism,  and  the  following  anawera 
were  received:  I>r.  Woodward  replied, 
"Well,  in  my  judgment,  in  &  Ase  of  that 
kind  I  would  attribute  the  aneurism  to  the 
accident."  Dr.  Emory  replied,  "I  would 
■ay  it  was  due  to  the  violent  twist  or 
wrench  of  the  body  when  she  threw  herself 
back.  There  is  no  other  way  I  can  see  to 
account  for  it."  Dr.  Van  Bibber  replied, 
"In  my  opinion,  the  aneurism  was  caused 
by  the  wrench  slie  aiutained  at  the  moment 
the  hammer  fell."  Dr.  Sellman  replied,  "I 
fihould  say  it  was  due  to  the  accident 
through  which  she  passed."  This  evidence 
was,  we  think,  legally  sufficient  to  go  to 
the  jury  for  them  to  determine  whether  or 
not  the  aneurism,  whidi  consisted  of  a  rup- 
ture of  one  of  the  walls  of  the  artery, 
was  produced  by  the  wrench  or  twist  of  the 
appellee^  body  when  tlie  hunnwr  fell,  and 
also  whether  the  blow  of  the  hammer  on 
the  umbrella  caused  the  movement  of  her 
body.  The  striking  of  the  unibrella  in  her 
hand  by  the  falling  hammer  constituted  a 
physical  impact.  It  is  not  necessary  that 
the  person  of  the  individual  injured  in  such 
easel  be  atrudk.  It  is  sufficient  if  the  blow 
fall  upon  the  clothing  worn  by  him,  or  even 
the  vehicle  in  which  he  ia  riding,  as  was  the 
case  in  Berard  t.  Boston  ft  A.  B.  Co.  177 
Mass.  179,  68  N.  E.  S86,  and  Consolidated 
Traction  Co.  v.  lAmbertson,  69  N.  J.  L. 
297,  86  All.  100. 

In  Baltimore  City  Paaa.  R.  Co.  v.  Kemp, 
61  Md.  74,  the  female  plaintiff  got  up  from 
her  seat  In  a  street  ear  while  it  was  in 
motion,  and  went  onto  the  platAmn  for  the 
purpose  of  alighting.  The  conductor,  seeing 
her  movement,  stopped  the  car  suddenly  be- 
fore reaching  a  stopping  place,  and  she  was 
thrown  against  the  railing  on  the  platform 
and  slighUy  bruised  by  the  jar  of  the  sud- 
den stop.  A  short  time  afterwards  a  cancer 
developed  on  the  injured  part  of  her  person. 
She  sued  the  railway  company  for  dsjnages, 
and,  medical  testimony  having  been  offered 
pro  and  con  as  to  whether  the  cancer  was 
the  result  of  the  injury,  the  court  held  that 
it  was  for  the  jury  to  determine  as  a 
matter  of  fact  whether  the  cancer  resulted 
from  the  injury  received  on  the  car,  and 
that  it  was  proper  for  the  jury  to  con- 
sider the  medical  testimony  along  with  the 
other  evidence  in  determining  the  question. 
It  may  be  added  that  the  medical  testimony 
in  that  case  connecting  the  cancer  with  the 
injury  was  not  bo  strong  as  that  submitted 
to  the  jury  in  the  present  ease. 

Finding  no  error  in  the  rulings  of  the 
learned  judge  below,  we  will  affirm  the 
judgment  appealed  from. 

•Tudgment  affirmed,  with  coats.* 
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MABYIiASTD  COURT  OF  APPKAU. 
DORA  MILLER,  by  Next  Friend,  Appt. 

UNITED  RAILWAYS  A  ELECTRIC  COM- 
PANY OF  BALTIMORE. 

.    (_  Md.  — ,  69  Atl.  636.) 

Street  railway  —  cable  alot  —  injarr  to 

carriage. 

1.  Xegligenoe  cannot  be  imputed  to  a 
street  car  company  merely  because  the  wheel 
of  a  carriage  passing  along  the  street  falls 

into  a  cable  slot. 

Same  —  Insurer  —  Injury  to  traveler. 

2.  A  municipal  ordinance  requiring  street 
railways  to  keep  the  space  covered  by  their 
tracks  in  thorough  repair  does  not  make 
them  insurers  of  the  safety  of  passengen 
using  such  portion  of  the  street. 

<May  13.  1008.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  in  defend- 
ant's favor  in  an  action  brought  to  recover 
damans  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negVigenet. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Hlnkley  and  Frederick 
J.  Slnglcy,  for  appellant: 

One  charged  with  the  duty  of  keeping  a 
highway  in  repair  is  liable  for  injuries 
caused  by  the  wheel  of  a  vehicle  falling  into 
a  hole  therein. 

Charles  County  v.  MandanyoHl,  93  Md. 
150,  48  Atl.  1058;  Knight  v.  Baltimore,  97 
Md.  647,  56  Atl.  388;  Baltimore  v.  Pendle- 
ton, 15  Md.  12;  Anne  Arundel  County  v. 
Duckett,  20  Md.  468,  83  Am.  Dec.  557: 
Eyler  v.  Allegany  County^  49  Md.  257,  33 
Am.  Rep.  249;  Gunther  v.  Draubauer,  86 
Md.  1,  38  Atl.  33;  Campbell  v.  Elkins,  58  W. 
Va.  308,  2  LJl.A.(N.S.)  159,  62  S.  E.  220. 

Messrs.  Joseph  C.  France  and  J.  Pem- 
broke Tliom,  for  appellee: 

The  liability  of  a  street  railway  company 
for  the  repair  of  streets  is  no  greater  than 
that  which  the  law  imposes  upon  a  munici- 
pality. 

Nellis,  Street  Railroad  Acci.  Iaw,  222; 
Sanford  v.  Union  Pass.  R.  Co.  16  Pa.  Super. 
Ct.  303. 

The  prayer  did  not  require  the  jury  to 
find  that  the  father  of  the  plaintiff,  who 
was  driving  the  buggy,  used  ordinary  care 
and  prudence;  and  this  ia  a  serious  omis- 
aion. 

Baltimore  t  O.  R.  Co.  t.  State,  30  Md. 

Note.  —  As  to  liability  of  street  railroad 
company  for  defect  in  track  or  street,  see 
subject  nota  to  Groves  v.  Louisville  R.  Co.  52 
L.R.A.  448,  and  case  note  to  Slater  v.  North 
Jersey  Street  R.  Co.  IS  L.RA.(N.S.)  840 
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47;  Cumberland  v.  Lottig,  85  Md.  42,  61 
Atl.  841;  Holly  v.  Boston  *  Gaslight  Co.  8 
Gray,  123,  68  Am.  Dec.  233;  Waite  v. 
Northeastern  R.  Co.  El.  Bt.  ft  El.  719,  af- 
firmed in  El.  BI.  ft  El.  728;  Lifscfaits  v. 
Dry  Dock,  E.  B.  &  B.  R.  Co.  67  App.  Div. 
602,  73  N.  Y.  Supp.  888. 

Bnrke,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  for  personal  injuries, 
brought  hj  Dora  Miller,  an  infant,  by  her 
father  and  next  friend,  against  the  United 
Railways  ft  Electric  Company  of  Baltimore. 
The  ease  was  tried  in  the  court  of  common 
pleas,  and  resulted  in  a  verdict  and  judg- 
ment for  the  defendant,  and  the  plaintiff 
has  appealed. 

The  material  facts,  briefly  stated,  are 
that,  on  the  28th  day  of  July,  1006,  between 
the  hours  of  8  and  9  o'clock  in  the  evening, 
Wolf  Miller,  the  father  of  the  plaintiff,  was 
driving  east  on  Baltimore  street  in  com- 
pany with  the  plaintiff  and  her  sister.  He 
was  driving  one  horse  attached  to  a  buggy. 
The  father  sat  on  the  right  side  of  the  bug- 
gy, RdKcca  Miller,  another  daughter,  sat 
immediately  to  his  left  and  in  the  center 
of  the  buggy,  and  the  plaintiff  sat  on  the 
left  side  of  the  bug^.  When  he  approached 
the  intersection  of  Baltimore  and  Wolfe 
streets  the  horse  stopped,  and,  in  order  to 
avoid  au  obstruction  of  some  kind.  Miller 
turned  liis  horse  to  the  left,  and  in  doing 
so  the  left  front  wheel  of  the  buggy  dropped 
into  a  cable  slot  between  the  tracks  of  the 
railroad  company.  In  trying  to  get  the 
wheel  out,  the  other  wheel  fell  into  the  slot, 
and  the  horse  fell  in  the  street.  Miller  tes- 
tified that  the  buggy  had  no  top  and  the  tire 
of  the  wheel  was  about  1  inch  wide;  that, 
as  the  wheel  sank  into  the  cable  slot,  the 
buggy  hiing  down  on  one  side,  and  that  he 
and  Rebecca  fell  over  on  the  plaintiff;  that 
both  Wheels  on  the  right  side  were  off  the 
ground,  and  were  revolving  in  such  a  man- 
ner that  he  could  not  get  out  on  that  side, 
and  that  he  was  obliged  to  get  out  on  the 
left  side  of  the  hu^;  that  the  left  wheels 
sank  in  the  slot  up  to  the  bubs;  and  that 
it  took  two  men  about  ten  minutes  to  get 
them  out.  There  was  evidence  tending  to 
tthow  that  the  plaintiff  was  seriously  injured 
as  the  result  of  this  occurrence. 

The  plaintiff  offered  in  evidence  §  24  of 
the  Baltimore  City  Code  of  1906,  which  im- 
poses upon  railroad  companies  using  the 
city  streets  the  duty  to  keep  the  streets 
covered  by  their  tracks  and  extending  2 
feet  on  the  outer  limits  of  either  side  of 
the  tracks  in  thorough  repair;  and  the 
declaration  alleges  that  the  injury  sued  for 
17L.BJi.(N.&) 


was  caused  by  the  defendant's  breach  of  this 
duty.  There  is  no  evidence  in  the  record 
showing  when  or  by  whom  the  cable  was  con- 
structed, hut  assuming,  as  we  must,  that  it 
was  constructed  under  proper  authority,  and 
was  so  constructed  as  not  to  endanger  the 
safety  of  travel  upon  the  streets,  it  was  nec- 
essary for  the  plaintiff  to  produce  evidence 
tending  to  prove  that  the  defendant  had 
negligently  suffered  or  permitted  it  to  be 
and  remain  in  an  unsafe  condition  for 
travel,  and  tbat  this  negligence  caused  the 
injury  complained  of.  It  is  not  pretended 
that  any  other  portion  of  the  street  cov- 
ered by  the  tracks  was  out  of  repair,  or 
that  there  was  a  failure  of  duty  in  any 
other  respect  on  the  part  of  the  defendant. 
There  is  not  the  slightest  evidence  in  the 
record  to  show  that  the  cable  slot  was  out 
of  repair  at  the  point  where  the  accident 
happened,  or  that  it  was  wider  than  the 
authorized  width.  Negligence  cannot  be 
imputed  to  the  defendant  from  the  mere 
fact  that  the  wheels  of  the  buggy  fell  into 
the  slot,  because  that  may  have  been  caused 
by  some  concealed  imperfection,  or  by  some 
other  defect  of  which  the  defendant  had  no 
actual  or  implied  notice.  In  the  absence  of 
all  evidence  as  to  tile  actual  ctmdition  of 
the  cable  slot  at  the  place  of  the  accident, 
the  case  made  by  the  plaintiff  is  entirely 
coniiBtent  with  nonliabili^  on  the  part  of 
the  defenduit,  and  foils  to  show  a  case  <rf 
actionable  negl^ence.  The  provision  of  the 
city  Code  docs  not  make  the  railway  com- 
pany an  insurer  of  the  safety  of  travelers 
using  those  portions  of  the  public  streets 
therein  referred  to.  It  imposed  upon  the 
company,  in  the  respect  mentioned,  the  same 
measure  of  duty  as  that  devolved  by  law 
upon  the  municipality  in  the  maintenance 
and  care  of  the  public  streets.  "Under 
statutes  requiring  street  railway  companies 
to  keep  in  permanent  repair  that  portion  of 
the  street  between  iia  tracks  and  2  feet 
outside  thereof,  a  street  railway  company 
owes  the  public  the  duty  to  keep  such 
portion  of  the  pavement  in  repair,  so  that 
a  person  injured  by  its  failure  to  do  so  may 
maintain  a  suit  for  damages  against  the 
company.  The  eompBLnj  Is  not,  however, 
liable  for  defects  or  imperfections  which 
may  bv  caused  by  traffic,  sueh,  for  instance, 
as  rails  becoming  loose,  or  spikes  project- 
ing, except  upon  proof  that  it  failed  to  re- 
pair such  defects  or  imperfections  after  rea- 
sonable opportunity  for  ascertainment  there- 
of had  elapsed.  The  rules  governing  its 
duty  toward  those  using  the  streets,  and 
the  evidence  necessary  to  sustain  the  charge 
of  negligence,  are  not  the  same  as  are  ap- 
plicable to  ft  as  a  common  cnrrier  of  pas- 
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■engera  in  relation  to  tts  duty  to  its  pa«- 
sengen."  Nellii,  Stmt  Railroad  Aeei. 
Law,  p.  222. 

In  Sanf<n4  t.  Union  Pasa,  R.  Co.  16  Fa. 
Snppr.  Ct.  393,  vhleh  was  a  suit  to  reoovw 
for  the  death  of  the  plaintiff's  hone,  it 
appeared  that  the  plaintiff,  about  half  past 
4  in  tlie  morning,  was  driving  his  hone  and 
wagon  on  a  public  street  in  the  city  of 
Philadelphia.  While  his  horse  was  walk- 
ing between  the  rails,  it  suddenly  walked 
into  a  large  hole  in  the  street  and  sus- 
tained injuries  which  caused  its  death.  It 
did  not  appear  at  the  trial  what  caused 
the  dangerous  condition  in  the  street;  nor 
was  it  deariy  shown  that  the  hole  was 
there  previous  to  'the  accident,  or  that  the 
horse  was  not  precipitated  into  the  ground 
by  the  unexpected  cave  in  of  the  street  at 
that  point;  nor  whether  it  was  the  result 
of  an  inevitable  accident,  or  caused  by  some 
default  of  the  city  or  the  railway  company. 
Under  an  ordinance  of  the  city,  tiie  defend- 
ant was  bound  to  keep  and  maintain  the 
street  "in  good  order  at  all  times."  Upon 
the  facts,  it  was  held  tiuit  the  plaintiff  could 
not  recover.  The  court  said:  "The  du^  of 
the  municipality  is  to  keep  its  streets  in 
safe  condition  at  all  tiroes,  but  its  liability 
to  persons  injured  on  account  of  the  neglect 
or  omission  of  this  duty  ia  always  condi- 
tional upon,  first,  a  positive  misfeasance  in 
doing  acts  which  cause  the  street  to  be  out 
of  repair,  in  which  case  no  other  notice  to 
the  corporation  of  the  street  ia  essential  to 
its  liability  (because  the  municipality  has 
all  the  knowledge  of  the  facts  which  a  notice 
would  give),  or,  second,  the  neglect  of  the 
corporation  to  put  the  streets  in  repair  or 
remove  obstructions  therefrom,  or  remedy 
causes  of  danger  occasioned  by  wrongful  acta 
of  third  parties,  in  which  cases  notice  of 
tha  condition  of  the  streets,  or  what  is  equiv- 
alent to  notice,  is  necessary.  2  Dill.  Mun. 
Corp.  S 1020.  The  municipality  cannot,  by  a 
contract,  impose  any  higher  or  greater  liabil- 
ity on  its  licensee  than  the  law  impoaes  upon 
the  manicipality ;  and  Uie  clause  in  the  eon- 
tract  providing  'that  the  railway  company 
shall  keep  and  maintain  the  streets  in  good 
order  at  all  times'  would  not  make  this 
defendant  liable  in  a  case  where  the  city 
would  not  be  liable  provided  the  duty  creat- 
ed by  law  had  been  performed  by  the  city  in 
accordance  with  the  requirements  of  the 
law."  In  Brown  v.  Mt.  Holly,  Q9  Vt.  364, 
38  Atl.  69,  where  a  horse  was  injured  by 
stepping  into  an  unsafe  place  in  a  culvert, 
the  court  said:  "When  a  defect  in  a  high- 
way is  latent,  and  when  a  sudden  andunfore- 
(teen  defect  occurs  witliout  fault  un  tlie  part 
of  the  town,  the  town  is  not  diargeable 
17L.R.A.(N.S,J 


for  the  damage  resulting  frmn  meh  defect, 
unless  it  has  been  in  de&ult  in  respect  tu 
getting  seasmable  knowledge  of  the  defect, 
or  unless,  having  such  knowledge*  it  was 
reasonably  practicable  to  have  repaired  tbe 
defect,  or  put  up  a  warning  or  barrier  be- 
fore the  happening  of  the  aeddent,"  Hie 
rule  stated  in  these  eases  has  been  gener- 
ally adopted  by  Uie  courts  in  the  absence  of 
statute,  and  is  the  one  which  obtains  in  thi^ 
state.  In  Keen  v.  Havre  de  Grace,  93  Md. 
39,  48  Atl.  446,  which  was  a  suit  to  recover 
damages  for  an  injury  alleged  to  have  been 
caused  by  defects  in  a  sidewalk  whidi  the 
defendant  was  bound  to  keep  in  safe  condi- 
tion, we  said :  "Before,  however,  the  munici- 
pality can  be  made  liable  In  any  case,  it 
must  be  shown  that  it  had  actual  or  con- 
structive notice  of  the  bad  condition  of  thf> 
street.  As  was  well  said  in  the  case  of  Todd 
V.  Troy,  81  N".  Y.  509:  "By  constructive 
notice  is  meant  snch  notice  as  the  law  im- 
putes from  the  circumstances  of  the  caM>. 
It  is  the  duty  of  the  municipal  authoritip> 
to  exercise  an  active  vigilance  over  the 
streets;  to  see  they  are  kept  in  a  reason- 
ably safe  condition  for  public  travel.  ThcT 
cannot  fold  their  arms  or  shut  their  eyes 
and  say  they  have  no  notice.  After  a  street 
haa  been  out  of  repair,  so  that  the  defect 
has  become  known  and  notorious  to  those 
traveling  the  street,  and  there  has  been  full 
opportunity  for  the  municipality,  through 
its  agents  charged  with  that  duty,  'to  leant 
of  its  existence  and  repair  it,  the  law  im- 
putes to  it  notice,  and  charges  it  with  negli- 
gence.' If  the  defect  be  of  such  a  character 
as  not  to  be  readily  observable,  express  no- 
tice to  the  municipality  must  be  shown. 
Bums  V.  Bradford,  137  Pa.  367,  11  UEtA. 
728,  20  Atl.  997;  Co(Al  v.  Anamoaa,  0«I 
Iowa,  430,  23  N.  W.  007.  But.  if  it  be  ow 
which  the  proper  (^een  either  had  knowl- 
edge ot,  or,  by  the  exercise  of  reasonable 
care  and  diligence,  might  have  had  knowl- 
edge of,  in  time  to  have  remedied  it,  so  as 
to  prevent  the  injury  conplained  of,  then 
the  municipality  is  liable."  The  effect  of  the 
ordinance  offered  in  evidence  in  this  casi- 
was  to  impose  upon  the  company  that  por 
tion  of  the  public  duty  which  relates  to 
keeping  the  parts  of  the  streets  mentioned 
in  safe  condition;  and  the  liability  of  the 
defendant  for  injuries  caused  by  its  failure 
to  discharge  this  duty  muat  be  determined 
by  the  same  rules  applicable  in  like  cases 
to  suits  against  the  municipality.  Tested 
by  these  principles,  the  evidence  in  this 
case  fails  to  show  any  failure  of  du^  by 
the  defendant,  and  therefore  the  judgment 
will  be  affirmed. 
Judgment  aiBrmedf  with  coats. 
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MINNESOTA  SUPREME  COURT. 
CAROLINA  KOPP,  Appt., 

V. 

GEOBOE  THELE  et  al..  Beflpts. 
(104  Minn.  267,  116  K.  W.  472.) 

Mortgage  —  foreclosiire  —  redemptton 

by  mortKaicor's  wife. 

The  plaintiff  and  the  defendant  K.,  as 
husband  and  wife,  executed  a  mortgage  on 
his  land,  which  waa  foreclosed.  Tne  hus- 
band did  not  redeem  from  the  foreclosure 
Bale,  but  the  plaintiff,  as  his  wife,  did,  and 
Bince  then  she  has  been  in  possession  <^  the 
land.  Thereafter  they  were  divorced,  and  he 
conveyed  his  interest  in  the  land  to  the  de- 
fendant T.  Held,  that  the  plaintiff  had  a 
right  to  redeem  the  mort^ged  premises 
from  the  foreclosure '  sale ;  that  such  re- 
demption annulled  the  sale;  and  that  T. 
owns  the  land,  subject  to  a  lien  Uiereon  in 
favor  of  the  plaintiff  for  the  amount  she 
paid  to  redeem,  with  interest,  less  the  net 
value  of  tile  use  of  the  land  while  in  her 
possession. 

(May  IS,  1908.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court   for  Hennepin  County 
overruling  a  motion  for  new  trial  after 
judgment  in  favor  of  the  defendant  Thele 
in  an  action  brought  to  determine  adverse 
claims  to  real  estate  subject,  however,  to 
pUintifTs  equitable  lien  for  the  redemption 
of  the  property  from  foreclosure  sale,  less 
the  value  of  the  use  thereof.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
2fr.  Charles  E.  Bond  for  appellant. 
Mr.  G.  A.  Will  for  respondents. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Action  in  the  district  court  of  the  coun- 
ty of  Hennepin  to  determine  adverse  claims 
to  the  real  estate  described  in  the  complaint, 
which  alleged  that  the  plaintiff  was  in  the 
poBsessiott  of  the  premises;  that  the  de- 
f^'ndants,  and  eadi  of  them,  claimed  some 
adverse  estate  or  interest  therein  or  lien 
thereon.  The  defendants  answered  sep- 
arately, putting  in  issue  the  allegations  of 
the  complaint.  The  defendant  Tbele  also 
alleged  title  in  fee  in  himself,  and  prayed 
judgment  accordingly.  The  issues  were  tried 
by  the  court  without  a  jury,  and  findings  of 
fact  and  oonclufli<»is  of  Uw  were  made  and 
filed  to  the  effect  following:  On  October  1, 

Headnote  by  Btabt,  Ch.  J. 

NoCe.  —  As  to  ri^t  of  wife,  during  hus- 
band's lifetime,  to  redeem  from  mortgage 
on  his  real  property,  see  case  note  to  Mac- 
krana  v.  Fidelity  Trust  Ca  S  iaLA.(N.&) 

1068. 
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1900,  as  shown  by  the  undisputed  evidence, 
the  defendant  Louis  C.  Kopp  and  the  plain- 
tiff were  husband  and  wife,  and  on  that  day 
they  executed  a  mortgage  on  the  premises, 
which  the  husband  then  owned  in  fee.  This 
mortgage  was  duly  foreclosed  and  the  prem- 
ises  sold  to  the  mortgagee  for  the  amount 
due  thereon.  Before  the  expiration  of  the 
time  allowed  for  redemption,  and  on  No- 
vember 23,  1904,  the  plaintiff,  as  the  wife 
of  the  mortgagor,  the  defendant  Kopp,  duly 
redeemed  the  premises  from  the  foreclosure 
sale.  Slie  has  ever  since  been  in  possession 
of  the  premises,  by  her  tenants,  receiving 
the  rents  and  profits  thereof.  On  April  24, 
1005,  the  plaintiff  and  her  husband,  the  de- 
fandant  Kopp,  were  duly  divorced  on  her 
complaint.  Thereafter,  and  on  December 
28,  1906,  the  defendant  Kopp  conv^ed  all 
his  interest  in  the  premises  to  the  defendant 
Thele,  who  is  now  the  owner  in  fee  thereof, 
subject  to  the  plaintiff's  equitable  lien  ' 
thereon  for  the  amount,  with  interest,  paid 
by  her  on  the  redemption  from  the  fore- 
closure sale,  less  the  value  of  the  use  of  the 
land  since  such  redemption.  Judgment  was 
directed  accordingly.  The  plaintiff  appealed 
from  an  order  denying  her  moticrn  for  a  new 
trial. 

The  assignments  of  error  raise  this  ques- 
tion: What  was  the  legal  effect  of  the  plain- 
tiff's  redemption  of  the  premises  from  the 
foreclosure  sale?  In  considering  this  ques- 
tion, we  assume  that  the  mortgage  was  giv- 
en not  only  upon  the  husband's  land,  but 
also  to  secure  his  debt,  and  not  that  of  the 
wife.  If  we  understand  the  contention  of 
counsel  for  plaintiff,  it  is  to  the  effect  that, 
when  she  redeemed  her  husband's  land  from 
the  foreclosure  sale,  in  order  to  protect  her 
statutory  rights  therein,  the  sale  was  an- 
nulled, but,  by  operation  of  law,  his  title 
to  the  land  was  assigned  or  transferred  to 
her.  The  contention,  as  stated  in  his  brief, 
is  this:  "The  law  says  to  the  wife,  in  effect: 
'If  yon  take  the  necessary  steps  to  preserve 
yonr  rights,  your  acts  will  be  protected,  and 
you  shall  have  the  benefits  resulting  from 
the  position  taken  by  you.'  The  law  offers 
to  the  wife  an  assignment  of  the  husband's 
interest  in  his  real  property  whenever  an 
assignment  becomes  necessary  to  protect 
her  inchoate  interest.  It  says  to  her:  'All 
that  you  need  do  is  to  act  in  such  a  manner 
as  to  indicate  that  you  intend  to  accept  that 
which  the  law  holds  out  to  you  for  yonr 
acceptance.'  And,  when  the  wife  has 
availed  herself  of  this  privilege  offered  by 
the  law,  her  rights  beoome  vested  to  the 
same  extent  as  though  the  transfer  had 
been  a  voluntary  one  on  the  part  of  the 
husband." 

The  case  of  Law  v.  Citizens'  Bank,  85 
Ifinn.  411,  8S  Am.  St.  Bep.  SSft,-^  N.  W. 
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320,  Ib  cited  in  aupport  of  thia  oontention. 
That  case  ia  not  in  point,  for  it  wm  one 
where  &  purchaaer  at  a,  void  foreclosure 
Bale,  who  thereby  paid  the  mortgage,  went 
into  posBeaaion  of  the  mortgaged  premiseB, 
with  the  consent  of  the  mort^^tgor,  and  re- 
mained  there  until  the  time  for  redeeming 
from  the  mortgage  had  expii-ed;  and  it  was 
held  that  be  had  a  aubsisting  interest  in  the 
premiaea  under  the  mortgagor's  title,  and 
could  redeem  them  from  a  subsequent  fore- 
closure  sale  of  a  senior  lien.  Counsel  also 
cites  the  case  of  Mackenna  t.  Fidelitv  Trust 
Co.  184  N.  y.  411,  3  LJl.A.(N.S.)  1068,  112 
Am.  St.  Rep.  620,  77  N.  E.  721.  6  A.  &  E. 
Ann.  Cas.  471.  The  language  used  in  the 
opinion  of  the  court  seema  to  support  to 
some  extent  the  contention  of  the  plaintiff, 
but,  however  thia  may  be,  the  question  un- 
der consideration  must  be  determined  by 
our  statute.  BB  construed  by  this  court, 
which  provides  that  the  mortgagor,  his  per- 
sonal representatives  or  assigns,  may,  with- 
in twelve  months,  redeem  the  land  sold  on 
foreclosure  sale;  and  that,  if  any  of  them 
do,  the  redemption  annuls  the  sale.  Rev. 
Laws  1905,  4480-4484.  Construing  these 
provisions  of  the  statute,  this  court  has 
held  that  the  wife  has,  by  virtue  of  the 
statute,  such  an  interest  in  the  lands  of 
her  husband  that  slie  is  entitled  to  redeem 
them  from  a  foreclosure  sale  thereof  in  or- 
der to  protect  her  interests;  and,  if  she 
does,  the  redemption  annuls  the  sale.  Wil- 
liams V.  Stewart,  25  Minn.  516;  Herber  v. 
Christopherson,  30  Minn.  395,  15  N.  W.  676; 
Roberta  v.  Meighen,  74  Minn.  273,  77  N.  W. 
139.  It  follows  that,  when  the  plaintiff  re- 
deemed in  this  case,  the  foreclosure  sale 
was  annulled,  leaving  the  legal  title  to  the 
land  the  same  as  if  the  mortgage  had  never 
been  given.  Therefore  her  redemption  could 
not  have  the  effect,  either  in  law  or  equity, 
of  transferrin;;  the  husband's  title  to  tlie 
land  to  her.  But,  she  having  redeemed  for 
the  protection  of  her  own  interest  in  the 
premises,  which  necessarily  resulted  in  pro- 
tecting her  husband's  title,  she  was  not  a 
mere  volunteer.  Hence  she  is  entitled,  by 
subrogation,  to  an  equitable  lien  upon  the 
land  for  the  amount  paid  on  the  redemption. 

This  brings  us  to  the  last  question  in  tho 
case.  The  plaintiff  urges  that  it  was  error 
for  the  trial  court  to  receive  evidence  as  to 
the  rental  value  of  the  premises  and  in  hold- 
ing that  she  must  account  for  the  use  of 
the  premises,  for  the  reason  that  no  such 
issue  was  made  by  the  pleadings.  If  error 
was  committed,  it  was  not  prejudicial  to  the 
plaintiff,  for  she  made  no  claim  that,  in  the 
event  the  title  should  be  held  to  be  in  the 
defendant  Thele,  it  be  adjudged  that  she 
had  a  lien  on  the  premises  for  the  amoimt 
she  paid  on  the  redemption.  But  the  trial 
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court,  having  determined  that  audi  defend- 
ant waa  the  owner  in  fee  of  the  premiaeit. 
justly  and  properly  made  the  order  for 
judgment  which  it  did  make,  to  the  end 
that  the  judgnmnt  should  not  be  a  bar 
against  the  enforcement  of  the  lien.  The 
net  value  of  the  uae  of  the  premises,  to  be 
deducted  from  the  amount  paid  on  the  re- 
demption, waa  not  determined  by  the  court ; 
but,  upon  the  remand  of  the  case  to  the 
district  court,  either  party  has  a  right  to 
apply  to  that  court,  on  notice  and  further 
proof,  to  determine  definitely  the  amount 
of  the  plaintiff's  lien,  to  the  end  that  it  may 
be  inserted  in  the  judgment  to  be  entered 
and  the  litigation  ended. 
Order  aflbrmed. 


MASSACHUSETTS   SUPREME  JUDI- 
CIAL COURT. 

C.  CRAWFORD  HOLLIDGE 

V. 

CHARLES  DUNCAN. 
(199  Mass.  121,  8S  N.  E.  1S6.) 

Master  —  serraat'i  assistant  —  llablUtr 

for  act  of. 

1.  The  owner  of  a  cart  which  the  driver 
is  trying  to  repair  in  a  public  street,  after 
raising  the  pole  into  the  air,  in  liable  for 
the  act  of  a  stranger  whom  the  driver  calls 
to  his  assistance,  in  negligently  causing  the 
pole  to  fall  on  one  tooking  into  a  shop 
window  near  by. 

Negligence  —  evidence  —  inference.*. 

2.  In  the  absence  of  evidence  as  to  bow 
long  a  cart  whidh  the  driver  was  attempt- 
ing to  repair  in  a  public  street  had  been  out 
of  repair,  or  what  caused  it  to  be  so,  it 
may  be  found  that  it  would  not  have  been 
out  of  repair  but  for  the  nc^ligenee  of  the 
owner. 

Same  —  defccttve     wagon  —  Injury  to 

person  on  street. 

3.  The  owner  of  a  cart  who  permits  it 
to  be  out  of  repair  is  liable  for  injury  to  a 
person  on  the  street,  by  the  fall  of  the  pole 
while  the  driver  is  attempting  to  repair  it. 
irhich  would  not  have  happened  but  for  the 
condition  of  the  cart. 

(May  21,  1908.) 

EXCEPTIONS  by  defendant  to  rulings  of 
tlie  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 

Note.  —  As  to  liability  of  maater  for  in- 
jury to  one  to  whom  he  owes  no  contractu- 
al duty,  by  acts  ai  volunteer  whom  servant 
permits  to  assist  in  performance  of  mas- 
ter's service,  see  case  note  to  Thyasen  v. 
Davenport  Ice  &  Cold  Storage  Co.  13  LJt-&. 
(N.8.)  672. 
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to  recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  respon- 
sible, which  resulted  in  a  vgrdict  in  plaln- 
tiflf's  favor.  Overruled. 

The  factri  are  stated  in  the  opinion. 

Messrs.  John  Ix>weU  and  James  A.. 
Lowell,  for  defendant: 

In  the  absence  of  authority  to  do  so, 
the  defendant  is  not  bound  by  the  driver's 
act  in  seeking  assistance  of  outsiders. 

2  Cooley,  Torts,  3d  ed.  p.  1009 ;  Gwilliara 
V.  Twist  [1895]  2  Q.  B.  84;  Jewell  v.  Grand 
Trunk  R.  Co.  55  N.  H.  84;  Mangan  v. 
Foley,  33  Mo.  App.  250 ;  Haluptzok  v.  Great 
Northern  R.  Co.  65  Minn.  446,  26  L.R.A. 
739,  57  N.  W.  144;  Thorp  v.  Minor,  109  N. 
C.  152,  13  S.  E.  702;  Langan  v.  Tyler,  61 
C.  C.  A.  603,  114  Fed.  716;  Healey  v.  Loth- 
rop,  171  Mass.  263,  60  K.  E.  540. 

Assuming  that  the  defendant  is  respon- 
sible for  the  acts  of  the  outsider,  he  is 
liable  only  for  the  consequences  of  such  act 
which  could  reasonably  be  expected. 

Stone  V.  Boston  &  A.  R.  Co.  171  Mass. 
536,  41  L.R.A.  794,  51  N.  E.  Ij  Glassey  v. 
Worcester  Consol.  Street  R.  Co.  185  Mass. 
315,  70  N.  E.  199;  Bellino  v.  Columbus 
CoQstr.  Co.  188  Mass.  430,  74  K.  E.  684. 

Messrs.  Kdward  F.  McClennen  and 
Brandels,  Dunbar,  A  Natter  for  plain- 
tiff. 

lforton»  J.,  delivered  the  opinion  of  the 
court: 

While  the  plaintiff  was  lo(4cing  into  a 
shop  window  on  Washington  street  he  was 
struck  the  pole  or  toi^e  of  a  dump  cart 
fUnted  by  the  defendant,  and  loaded  with 
gravel,  and  standing  In  the  street  parallel 
with  the  sidewalky  or  1^  the  plate  glasi 
fiilling  from  the  window  broken  by  the  pole, 
and  received  the  injuries  complained  of. 
The  horses  had  been  nnbitched  from  the 
cart,  and  the  pole  "was  sticking  up  in  the 
air,"  as  a  witness  described  it.  In  answer 
to  written  interrogatories  from  the  plain- 
tiff, the  defendant  stated  that  the  cart  was 
out  of  order,  and  that  the  driver  was  try- 
ing to  fix  it,  and  asked  a  bystander  to  as- 
sist him;  that  "the  bystander  took  hold  of 
a  blanket  Vhieh  was  caught  between  the 
seat  and  the  sweep  of  the  cart  and  jerlud  it 
to  get  It  free,  and,  as  he  did  so,  tbe  perch 
broke,  and  the  pole  swung  around  over  the 
sidewalk  and  hit  a  window,  breaking  tlie 
glass,  some  of  which  fell  on  a  person  stand- 
ing near."  The  accident  was  described  in 
substance  as  follows,  by  a  person  who  was 
passing  along  the  street  and  saw  it:  "He 
noticed  that  the  robe  was  caught  under  the 
■weep,  and  that  somebody  eame  along  and 
pulled  it;  that  the  cart  lurched,  and  the 
pole  went  a  little  higher  and  then  sudden- 
ly swung  around  over  the  sidewalk  and  fell 
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nj^ainst  the  window,  smashing  it.  He  saw 
the  plaintiff  struck,  and  fall.  As  the  pole 
swung  around,  the  body  of  the  cart  fell 
down  and  appeared  to  be  wholly  disconnect- 
ed." On  erosB-ezamination,  this  witness  said 
that  he  was  not  sure  whether  the  pole 
struck  the  plaintiff,  or  the  chains  on  it, 
or  the  falling  glass,  but  he  thought  that  it 
was  the  falling  glass.  There  was  nothing 
to  show  how  long  the  cart  had  been  out  of 
order,  or  what  caused  it  to  be  out  of  order. 
The  defendant  did  not  call  the  driver  as  a 
witness,  and  did  not  testify  himself,  and  in- 
troduced no  evidence.  There  was  a  finding 
for  the  plaintiff,  and  the  case  is  here  on 
exceptions  by  the  defendant  to  the  refusal 
of  the  judge  to  ^ve  certain  rulings  whldi 
he  requested. 

The  defendant  contends,  in  substance,  that 
the  accident  was  caused  by  the  jerking  or 
pulling  of  the  blanket  by  the  bystander,  and 
that  he  is  not  liable  therefor  because  the 
driver  had  no  authority  to  procure  assist- 
ance from  the  bystander.  But  we  think 
that  the  act  of  the  bystander  must  be  re- 
f^rded  as  the  act  of  the  driver.  The  cart 
was  out  of  order,  and  the  driver  was  trying 
to  fix  it,  as  he  was  bound  to  do.  For  that 
purpose  he  asked  the  bystander  to  assist 
him;  and,  in  doing  so,  he  used  the  assistance 
of  the  bystander  as  he  would  have  used  a 
tool  or  appliance  which  he  had  procured, 
and  which  he  must  be  re^rded  as  having 
implied  authority,  to  procure,  under  the  cir- 
cumstances. The  fact  that  the  tool  or  ap- 
pliance was  an  intelligent  human  being  does 
not  affect  the  matter  any  more  tilian  the 
fact  that  another  person  held  the  reins  did 
in  Booth  T.  Mister,  7  Car.  &  P.  66.  The  case 
is  not  <me  where  the  servant  attempted  to 
delegate  his  duty  to  another,  as  in  Gwil- 
liam  V.  Twist  [189ff]  2  Q.  B.  84;  but  a  case 
where  the  driver  needed,  for  a  moment,  in 
the  performance  ot  bis  duty  In  a  sudden 
emergency,  another  hand,  and  found  it  in 
the  assistance  given  at  his  request  by  a 
stranger;  and  what  was  done  by  the 
stranger  was  as  if  done  1^  himself.  See 
Althorf  V.  Wolfe,  22  N.  Y.  3S6;  Campbell 
T.  Trimble,  75  Tex.  270,  12  S.  W.  808; 
Bucki  T.  Cone,  26  Fla.  1,  6  So.  160;  Penn- 
sylvania Co.  V.  Gallagher.  40  Ohio  St.  637, 
48  Am.  Rep.  689;  James  v.  Mnehlebaoh,  34 
Mo.  App.  612.  Moreover,  the  cart  was  out 
of  ord»,and  the  defendant  offered  no  expla- 
nation as  to  how  long  it  had  been  out  of 
order  or  what  caused  it  to  be  so.  In  the 
absence  of  sneh  explanation,  the  judge  was 
warranted  in  finding  that  the  cart  would 
not  have  been  out  of  order  but  for  the  de- 
fendant's negligence;  and  he  could  also  And 
that  its  condition  was  a  contributing  cause 
of  the  accident.  Lane  v.  Atlantic  Works, 
107  Mass.  104.    In  other  words,  he  could 
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find  that,  if  it  had  not  been  for  the  condi- 
tion of  the  cart,  the  action  of  the  bystander, 
in  pulling  out  the  blanket,  would  not  have 
caused  the  body  of  the  cart  to  fall, — as 
one  of  the  witnesBes  testified  that  it  did, — 
and  the  pole  to  swing  around  over  the  side- 
walk, thereby  striking  the  plaintiff  or  break- 
ing the  window  so  that  he  wu  injured  by 
the  falling  glass.  It  is  not  neceaaary,  to 
render  the  defendant  liable,  that  he  should 
have  been  able  to  foresee  the  precise  manner 
in  which  the  accident  happened.  It  is 
enough  if  injury  to  another  was  reasonably 
to  be  apprehended  as  a  result  of  his  negli- 
gent conduct.  Lane  v.  Atlantic  Works,  su- 
pra; Feely  v.  Pearson  Cordage  Co.  161  Mass. 
426,  37  N.  E.  368.  We  see  no  error  in  the 
manner  in  which  the  judge  dealt  with  the 
case. 

ExoeptioDjB  overruled. 
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SILAS  W.  LEAVm  et  al..  State  Board 
of  Control,  Beapfai., 

V. 

CITY  OF  MORRIS.  Appt 

(_  Minn.  — ,  117  N.  W.  898.) 

SUitnte  —  Inebriates*  home  —  constitu- 
tlonallty. 

Chapter  288,  p.  387.  Laws  1007,  entitled 
"An  Act  Creating  and  Eatablishing  a  Hos- 
pital Farm  for  Inebriates,  and  Authoriz- 
ing the  State  Board  of  Control  to  Purchase 
Lands  Therefor  and  to  Provide  Meana  tor 
the  Building  and  Maintenance  ot  Such  In- 
Btituticm,"  a  GouBtitutionaL 

(July  24,  1908.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Stevens  County 

Headuote  by  Stabt,  Ch.  J. 

Case  Note.  —  TalidUy  of  atatute  provid- 
ing for  oommtttnent  of  inebriates, 
vHlhout  their  consent,  to  a  public  or 
private  in^ttution. 

In  Re  Simmons.  76  Neb.  630.  107  V.  W. 
863,  it  was  intimated  that  a  statute  provid- 
ing for  the  commitment  of  inebriates  to  a 
8tate  hospital  for  the  insane,  not  providing 
at  some  stage  of  the  proceeding  for  a  trial  by 
jury,  might  be  unconstitutional,  although, 
by  reason  of  irregularity  in  the  proceeding 
for  commitment  under  such  statute,  it  was 
deemed  unnecessary  to  decide  the  question. 

However,  in  Re  Schwarting,  76  Neb.  773, 
108  N,  W.  126,  the  statute  above  referred 
to  (Laws  1006.  chap.  82,  p.  387.  known  as 
the  "dipsomaniac  law")  was  held  to  be  con- 
struable  in  connection  with  other  law^  pro- 
viding for  the  detention,  rare,  and  discharge 
I7L.R.A.(N.S.) 


overruling  a  demurrer  to  the  complaint  in 
an  action  brought  to  recover  from  the  de- 
fendant 2  per  cent  of  the  money  received 
by  it  on  account  of  licenses  issued  for  the 
sale  of  intoxicating  liquors.  Affirmed. 

The  facte  are  stated  in  the  opinion. 

Messrs.  James  B.  Ormond  and  Henry 
T.  Ronnlng,  for  appellant: 

Chapter  9.8S  of  the  Laws  of  1007  is  un- 
constitutional and  void  for  the  reason  that 
a  tax  is  attempted  to  be  levied  on  noutaz- 
ahle  property. 

Minn.  Const,  art.  0,  I  1 ;  Rev.  Laws  1005, 
§  1539;  Minn.  Laws  1907,  chap.  433;  1895, 
chap.  8,  §88;  Dnnnell,  Minn.  Tax  Lawn, 
§  210;  Sanborn  v.  Minneapolis,  36  Minn. 
314,  29  N.  W.  126;  Smith  v.  St.  Paul,  72 
Minn.  472,  75  N.  W.  708;  Mankato  v. 
Meagher,  17  Minn.  265,  Gil.  243;  State  v. 
Bishop  Seabury  Mission,  90  Minn.  02,  06 
N.  W.  882. 

The  2  per  cent  sought  to  be  recovered  in 
this  suit,  under  §|  10  and  20,  chap.  288. 
Minn.  Gen.  Laws  for  the  year  1907,  is  a 
tax. 

United  States  v.  Baltimore  A;  0.  R.  Co. 

17  Wall.  322,  21  L.  ed.  607 ;  Opinion  of  Jus- 
tices, 68  Me.  691;  Cooley,  Taxn.  1,  2;  Perry 
V.  Washburn,  20  Cal.  318;  Deal  v.  Missis- 
sippi County,  107  Mo.  464,  14  L.ILA.  622. 

18  S.  W.  24. 

The  law  abridges  the  privileges  and  im- 
munities of  a  certain  class  of  citizens  of 
the  United  States,  deprives  them  of  liberty 
without  due  process  of  law.  aud  denies  them 
the  equal  protection  of  the  laws. 

Van  Deusen  v.  Newcomer.  40  Mich.  141. 

The  aet  is  an  improper  use  and  exareiK 
of  the  police  power  of  the  state. 

Tiedeman,  State  &  Federal  Control  of 
Persons  ft  Property,  %  48 ;  Roekwell  v.  Neaj^ 
ing,  36  N.  Y.  302;  Craig  T.  Kline,  66  Pa. 
399,  3  Am.  Rep.  636;  Thorpe  v.  Rutland  ft 
B.  R.  Co.  27  yt.  140.  62  Am.  Dee.  626;  St, 
Louis  T.  Fitz,  53  Mo.  582;  Wynehemer  ▼. 

of  persons  committed  to  the  hospital  for  the 
insane,  being  in  pari  materia  therewith,  and 
therefore  valid  as  sufficiently  safeguarding 
the  constitutional  rights  of  the  inebriate, 
with  the  exception  of  the  7th  section,  which 
provides,  in  substance,  that  any  patient 
whom  the  superintendent  of  said  hospital 
believes  to  be  cured  may  be  paroled  upon 
certain  conditions,  among  which  are  that  the 
patient  sign  a  written  pledge  agreeing  to 
refrain  from  the  use  of  all  intoxicating 
liquors  as  a  beverage,  and  from  the  use  w 
morphine,  cocaine,  and  narcotic  drugs  dur- 
ing the  period  of  his  commitment,  and  to 
avoid  frequenting  places  and  the  association 
with  people  tending  to  lead  him  to  the  same, 
and  which  re(|nire  him  to  make  written  re- 
|K>rts  as  to  his  observance  of  the  terms  oi 
hia  parole,  for  failure  to  make  which  report 
or  to  fulfil  all  the  conditions  of  bis  parol^ 
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People.  13  TH.  T.  378}  Coe  t.  Suhnltz.  47 
Barb.  64;  Herdic  t.  Young,  66  Pa.  170,  93 
Am.  Pee.  739;  Auatin  T.  iiunaj,  16  Pick. 
126;  Green  v.  Savannah,  0  Ga.  1;  People 
V.  Hawley,  3  Mich.  330;  Ames  v.  Port  Huron 
Log  Driving  &  lioom  Co.  11  Afiob.  139,  83 
Am.  Dec.  731;  Vanderbilt  v.  Adama,  7  Cow. 
349;  Watertown  v.  MaTO.  109  Masa.  315,  12 
Am.  Rep.  694;  Re  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636. 

If  the  eections  providing  lor  the  commit- 
ment, detention,  treatment,  and  discharge  of 
the  convicted  indiriate  are  unconstitutional 
and  void,  the  entire  act  falls,  regardless  of 
the  view  the  eoart  may  take  of  the  valid- 
ly of  the  2  per  cent  tax  feature. 

O^rien  V.  Krens,  36  Minn.  136,  30  N.  W. 
458;  Meyer  v.  Berlandi,  39  Minn.  438,  1 

he  may,  without  any  further  proceeding 
whatever,  and  on  the  written  order  of  the 
Buperintendent  of  the  hospital,  be  taken  and 
returned  to  the  hospital,  there  to  be  de- 
tained and  treated  as  before.  Such  provi- 
sion was  held  to  violate  the  right  to  per- 
sonal liberty,  the  court  saying:  "The  law 
was  not  enacted  to  punish  crime,  and  is  by 
no  means  penal  in  its  nature.  While  a 
period  is  fixed  beyond  which  the  detention 
may  not  go,  this  term  is  fixed  with  the  idea 
that,  if  the  patient  cannot  be  cured  within 
the  space  of  three  years,  hia  case  is  not 
capable  of  remedy  by  such  treatment,  and 
he  should  not  be  further  detained.  The 
time  of  detention  is  fixed  in  the  interests  of 
liberty,  and  not  as  a  term  of  imprisonment 
or  confinement,  as  a  punishment.  But,  while 
this  is  true,  we  know  of  no  power  residing 
in  the  legislature  to  impose  restraint  upon 
the  personal  liberty  of  an  individual  after 
be  has  been  restored  to  health  and  to  tlie 
control  of  his  appetites  by  the  treatment 
afforded  him  under  the  provisions  of  the  act. 
When  he  is  cured  be  stands  upon  sn  equality 
with  all  other  citizens.  The  legislnture, 
however  beneficent  its  motives  may  he.  is 
restrained  by  the  provisions  of  the  Consti- 
tution from  interfering  with  his  personal 
liberty,  and,  in  so  far  as  these  provisions 
of  8  7  provide  for  the  restraint  of  persona 
who  have  been  cured,  they  are  in  conflict 
with  the  Constitution,  and  must  fall." 

In  Re  Janes,  30  How.  Pr.  446,  it  was 
held  that  an  act  authorizing  commitment, 
for  the  term  of  one  year,  of  persons  as 
inebriates  and  lost  to  self-control,  to  the 
New  York  State  Inebriate  Asylum,  upon 
ew  parte  affidavits,  without  any  provision 
for  an  examination,  on  their  own  motion,  as 
to  whether  they  were  or  are  such  inebriates, 
before  some  court  or  oflScer  and  a  jury, 
where  they  could  be  heard  in  opposition  to 
the  charge  that  they  were  or  are  such  ine< 
briates,  was  violative  of  the  provisions  of 
the  national  and  state  Constituttons  which 
declare  that  no  person  shall  be  deprived  of 
liberty  without  due  process  of  law. 

In  People  ex  rel,  Ordway  v.  St.  Saviour's 
Sanitarium,  34  App.  Div.  363,  66  N.  Y. 
Supp.  431,  a  statute  delwating  to  a  private 
17L.R.A.(N.S.) 


L.R.A.  777,  12  Am.  St.  Rep.  663,  40  N.  W. 
613;  Davis  v.  St  Louis  County,  66  Minn. 
310,  33  LJt.A.  432,  60  Am.  St.  Rep.  475,  67 
W.  907;  Nichols  v.  Walter,  37  Minn.  264, 
33  K.  W.  800;  Cool^,  Const.  Lim.  |i  176- 
178,  212;  3  Am.  &  Eng.  Ene.  Law,  p.  377; 
State  ex  rel.  Hahn  v.  Hardy,  7  Neb.  380; 
State  ex  lel.  Wheeler  v.  Stuht,  62  Neb.  209, 
71  N.  W.  S41;  State  ex  rel.  MUler  v.  Lan- 
caster County,  17  Neb.  86,  22  N.  W.  828; 
State  V.  Hurds,  10  Neb.  316,  27  N.  W.  139; 
Re  Groff,  21  Neb.  647.  69  Am.  Rep.  869,  33 
N.  W.  426;  SUte  ex  rel.  Singleton  v.  Van 
Duyn,  24  Neb.  686,  39  N.  W.  612;  Muldoon 
V.  Levi,  26  Neb.  4S7,  41  N.  W.  280;  Mes- 
senger V.  State.  26  Neb.  674,  41  N.  W.  638; 
Magneau  t.  Fremont,  30  Ntb.  843,  9  L.RJL 
786,  27  Am.  St.  Rep.  436,  47  N.  W.  280; 

corporation  the  power  to  retain  in  its  cus- 
tody inebriate  women  committed  to  it, 
either  for  a  fixed  term,  or  for  such  less  peri- 
od as,  in  Uie  discretion  of  the  trustees,  may 
be  necessary  for  the  treatment  and  reforma- 
tion  of  a  person  committed;  and  provid- 
ing that  any  judge  of  a  court  of  record  in 
the  county  or  district  where  an  alleged 
inebriate  female  resides  may  commit  her  to 
the  custody  of  such  constitution  on  consent 
of  the  trustees,  and  upon  a  ccrtilicate  in 
writing  of  two  physicians  under  oath,  show- 
ing that  such  female  is  incapable  or  unflt 
properly  to  conduct  herself  or  her  own  af- 
fairs, or  is  dangerous  to  herself  or  others,  bv 
reason  of  habits  of  periodical,  frequent,  or 
constant  drunkennesa,  the  jui^tice  to  wium 
such  consent  and  certificates  are  presented 
being  empowered  to  require  affidavits  to  h- 
submitted  in  support  of  the  allegations,  or  to 
institute  an  inquiry  and  take  proof  as  to  such 
facts,  before  making  a  commitment;  and 
concluding  with  the  provision  that  nothing 
therein  contained  shall  be  construed  to  limit 
the  ri^t  of  the  courts  to  review  by  habeas 
corpus  the  detention  of  any  person  commit- 
ted under  the  act, — was  heM  unconstitu- 
tional as  failing  to  provide  due  process  of 
law.  The  court  said;  "We  are  of  opinion 
that  the  commitment  under  which  this  re- 
lator is  held  is  not  due  process  of  law,  and 
that  proceedings  under  the  act,  so  far  as 
they  result  in  restraint  for  a  year  or  a  less 
period,  depending  upon  discretion  of  those 
who  detain  the  relator,  are  invalid,  for  the 
reason  that  no  notice  was  given  by  which  she 
might,  in  the  proceeding  itself,  by  immediate 
intervention  or  subsequent  opportunity  to 
inten'ene,  be  heard  in  resistance  of  the  ac- 
cusation made  against  her.  Had  there  been 
a  hearing  or  notice,  the  question  would  not 
arise.  The  situation  is  not  saved  by  that 
section  of  the  statute  which  declares  that 
nothing  contained  in  the  act  shall  be  con- 
strued to  limit  the  power  of  the  courts  on 
habeas  corpus;  that  is  a  remedy  which  the 
relator  would  have  in  any  event.  The  stat- 
ute gave  her,  in  that  regard,  no  right  she 
did  not  possess  in  common  with  every  other 
person  within  the  boundaries  of  thf  statr  of 
New  York.  Due  process  of  law  means  pro- 
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Singer  Mfg.  Co.  t.  Fleniing,  39  Neb.  685, 
23  L.R.A.  210,  42  Am.  St.  Rep.  613,  68  N. 
W.  226;  State  ex  rel.  Fanners'  Mut.  Ina. 
Co.  V.  Moore,  48  Neb.  870,  67  N.  W.  876; 
Tnimble  r.  Trumble,  37  Neb.  340,  55  N.  W. 
869;  Foindexter  v.  Oreenhow,  U4  U.  S. 
270,  29  L.  ed.  186,  6  Sup.  a.  Rep.  003.  962 ; 
Warren  v.  CharleBtown,  2  Gray,  84;  Pol- 
lock V.  Farmers*  Loan  ft  T.  Co.  1S8  U.  8. 
601,  39  L.  ed.  1108,  16  Sup.  Ct.  Rep.  912; 
Randolph  t.  Builders'  &  Painters'  Supply 
Co.  206  Ala.  601,  17  Bo.  721;  SUte  ex  rel. 
SBlIiger  T.  O'Connor,  6  N.  D.  620,  67  N.  W. 
824;  Spralgue  Tbompson,  118  U.  S.  00, 
30  Jj.  ed.  115,  6  Sup.  Ci.  R^.  088;  Allen  v. 
Louisiana,  108  U.  S.  80,  26  L.  ed.  SIS; 
Huntington  t.  Worthen,  120  U.  8.  97,  30  L. 
ed.  688.  7  Sup.  Ct  Rep.  469 ;  Marshall  Field 
&  Co.  T.  Clark,  143  U.  8. 640,  S6  L.  ed.  201. 12 
SupL  Ct.  Rep.  40S;  People  ex  tel.  Twenty- 
third  Street  R.  Co.  v.  Tax  Comrs.  96  N.  Y. 
668;  Burch  t.  Newbuiy,  10  N.  Y.  389; 
Oswego  Stardi  Factory  t.  pdloway,  21  N. 
Y.  461;  People  t.  New  York  C.  R.  Co.  13 
N.  Y.  78 }  I>Qnalds<m  t.  Wood,  22.  Wend.  397 ; 
Waterrliet  Tunip.  Co.  v.  MlCean,  6  Hill, 
619;  Re  East  India  Interest^  3  Bing.  193; 
Com.  V.  Kimball,  24  Pick.  370;  People  ex 
rel.  Wood  t.  Laeombe,  09  N.  Y.  43,  1  N.  E. 
590;  Taylor  t.  Washington  County,  67  Ind. 
383;  Evansville  v.  Summers,  108  Ind.  180, 
9  N.  E.  81;  Griffin  v.  State,  110  Ind.  620, 
22  N.  E.  7 ;  Meshmeier  v.  State,  11  Ind.  482; 
State  ex  rel.  Holt  t.  Denny,  116  Ind.  449,  4 
L.R.A.  66,  21  N.  E.  274;  California  v.  Cen- 
tral P.  R.  Co.  127  U.  8.  1,  32  L.  ed.  150,  2 
Inters.  Com.  Rep.  163,  8  Sup.  Ct.  Rep.  1073; 
Dundee  Mortg.  &  Trust  Invest.  Co.  v.  School 
Dist.  No.  I,  10  Sawy.  62,  21  Fed.  161; 
United  SUtes  v.  Steffens,  100  U.  8.  82,  26 
L.  ed.  550;  United  SUtes  v.  Reese,  02  U.  S. 
214,  23  L.  ed.  663;  Tiernan  t.  Rinker,  102 
U.  S.  123,  26  L.  ed.  103;  Baldwin  v.  Franks, 
120  U.  S.  678,  30  L.  ed.  766,  7  Sup.  Ct.  Rep. 


666,  763;  Leloup  v.  Mobile,  127  U.  S.  640, 
32  L.  ed.  311,  2  Inters.  Com.  Rep.  131,  8 
Sup.  Ct.  Rep.  1380;  The  Alameda.  31  Fed. 
366;  Wynehamer  v.  People,  supra;  State  r. 
Sinks,  42  Ohio  St  345;  State  t.  Pugh,  43 
Ohio  St  98,  1  N.  E.  430;  People  ex  rel. 
Miller  v.  Cooper,  83  111.  685;  Slauson  t. 
Racine,  13  Wis.  399;  State  ex  rel.  La  Valle 
V.  Sauk  County,  62  Wis.  376,  22  N.  W.  672; 
Central  Branch  Union  P.  R.  Co.  t.  Atchison, 
T.  &  S.  F.  R.  Co.  28  Kan.  463;  Vines  v. 
State,  67  Ala.  73;  Eckhart  v.  State,  6  W. 
Vs.  616;  State  ex  rel.  Hiuton  v.  Perry  Coun- 
ty, S  Ohio  St.  497;  Daggett  r.  Hudson,  43 
Ohio  St  648,  64  Am.  Rep.  832,  3  N.  E.  638; 
Hinze  v.  People,  02  III.  406;  French  v. 
Tesehemaker,  24  Cal.  618;  VfiOM  r.  Austin, 
63  CaI.  152;  Darby  v.  Wilmington,  76  N.  C. 
188;  Washington  v.  State.  13  Ark.  762. 

It  is  quite  apparent  that  the  legislature 
would  not  have  enacted  the  other  porticms 
of  the  act  had  they  foreseen  that  Uie  eourta 
would  declare  such  commitment  features  un- 
constitutional and  void: 

Dells  T.  Kennedy.  40  Wis.  666,  36  Am. 
Rep.  786,  6  N.  W.  246,  381 ;  Slauson  v.  Ra- 
cine, supra;  State  ex  rel.  Walsh  v.  Dous- 
man,  28  Wis.  541 ;  SUnger  t.  Henneman,  38 
Wis.  604;  SUte  ex  r«l.  Cornish  v.  Tuttle, 
68  Wis.  46,  0  N.  W.  701;  O'Brien  Krena; 
Moyer  t.  BCTlandi;  and  Davis  v.  St  Louis 
County,— «npra. 

hfossrs.  Edward  T.  Yonne,  Attorney 
General,  and  George  W.  Peterson,  for 
respondents : 

The  2  per  cent  provision  is  an  apportion- 
ment of.  the  license  money,  not  a  tax. 

Ashley  v.  Ryan,  49  Ohio  St  604,  81  N. 
E.  721 ;  Littlefield  t.  SUte,  42  Ndi.  228,  28 
L11.A.  688,  47  Am.  St  Rep.  697,  60  N.  W. 
724;  East  Feliein:a  Purish  v.  Levy,  40  Ia. 
Ann.  332,  4  So.  300 ;  Words  &  Phrases,  pp. 
6882,  6883. 

The  doctrine  of  a  hospital  for  indiriates 


c^HH  in  the  proceeding  in  which  judgment  is 
rendered  against  a  person.  It  is  in  tliat 
proceeding,  at  some  stage  before  final  judg- 
ment, that  she  must  have  notice  or,  at  all 
events,  a  hearing,  before  she  is  condemned 
to  long  imprisonment  or  restraint.  The 
writ  of  hab^s  corpus  is  not  a  writ  of  error 
(People  V.  Caasels,  5  Hill,  164).  and  {  3  of 
Hie  n-t  under  consideration  does  not  en- 
large the  scope  or  office  of  that  writ." 

in  State  ex  rel.  Larkin  v.  Ryan,  70  Wis. 
076,  36  N.  W.  823,  a  statute  providing  that 
any  person  charged  with  being  an  inebriate, 
habitual  or  common  drunkard,  sliall  be  ar- 
rested and  brought  before  a  judge  of  oourt 
nf  recr>rd  for  trial.  In  the  same  manner  that 
ofTenderR  may  be  arrested  and  brought  to 
trial  before  a  justice  of  the  peace ;  and,  if 
he  shall  be  convicted  of  being  an  inebriate, 
habitual  or  common  drunkard,  he  shall  bi> 
sentenced  to  imprisonment  or  confinement 
in  any  inebriate  or  Insane  asylum  In  the 
17  L.RA.(N.S.) 


state  for  a  period  not  exceeding  two  years 
nor  leas  than  three  months,  provided,  how- 
ever, that,  before  such  sentence,  some  re- 
lative or  friend  shall  execute  a  bond  to  the 
state,  conditioned  for  the  payment  for  the 
support  and  treatment  of  such  inebriate, 
liabitual  or  common  drunkard,  during  bis 
imprisonment  and  confinement^ — such  con- 
viction not  being  made  dependent  upon  hia 
inability  to  attend  to  business,  nor  upon  nny 
want  of  self-control,  nor  upon  his  being 
dangeroiis  to  himself  or  others,  but  solely 
upon  his  "being  an  inebriate,  habitual  or 
common  drunkard," — ^was  held  unconstitu- 
tional as  depriving  the  allied  inebriate  of 
his  liberty  without  due  process  of  law,  and 
as  denying  the  equal  protection  of  the  law, 
the  act  in  question  not  proceeding  upon  the 
theory  of  protectin^j  the  public  health,  or 
the  public  morals,  or  the  public  safety,  or 
the  personal  safety  of  the  victim,  nor  as  a 
punishment  for  crime. 
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supported  out  of  liquor-Iicenee  fees  has  been 
Hustained  by  the  court. 

State  V.  CftBsidy,  22  Minn.  312,  21  Am. 
Rep.  765. 

The  commitment  provieiona  of  chap.  288, 
Laws  1907,  are  valid. 

State  ex  rel.  Blaiadell  v.  Billinga,  6S 
Minn.  473,  43  Am.  St.  Rep.  525,  67  N.  W. 
206,  794;  Com.  v.  Lambert.  4  Pa.  Co.  Ct. 
439;  Re  Hovt,  20  Abb.  N.  C.  162;  Re  Single, 
2  Lane  L.  Rev.  217;  Re  Coffin,  41  Miac.  131, 
83  N.  Y.  Supp.  041;  Re  Bennett,  5  N.  Y. 
Supp.  873;  Baker  t.  Woodward,  12  Or.  3, 
6  Pac.  173;  Nash  v.  Hoxie,  59  Wig.  384,  18 
N.  W.  408;  McGinnis  v.  Com.  74  Pa.  245; 
Ludwick  V.  Com.  18  Pa.  172;  14  Cyc.  Law 
&  Proc.  pp.  109&-1098 ;  IS  Am.  &  Eng.  Enc. 
Law,  pp.  220.  230,  238;  Tone  v.  Stump,  89 
Md.  264,  42  Atl.  902. 

Start,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  by  the  state  board  of  control,  com- 
menced in  the  district  court  of  the  county 
of  Stevens,  to  recover  from  the  city  of  Mor- 
ris 2  per  cent  of  the  money  received  by  it 
on  account  of  licenses  issued  for  the  aale  of 
intoxicating  liquors.  The  defendant  de- 
murred to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  appealed  from 
an  order  overruling  the  demurrer.  The  ac- 
tion is  based  upon  chap.  288,  p.  387,  Laws 
1907,  which  the  defendant  contends  is  un- 
constitutional, if  it  be  so,  the  order  over- 
ruling the  demurrer  is  erroneous;  otherwise, 
it  is  correct. 

I.  The  first  contention  of  the  defendant 
is  that  the  act  is  unconstitutional  for  the 
reason  that  a  tax  ia  attempted  to  be  levied 
upon  nontaxable  property.  The  act  is  en- 
titled "An  Act  Creating  and  Establishing  a 
Hospital  Farm  for  InebriatcB,  and  Authoriz- 
ing the  State  Board  of  Control  to  Purchase 
Lands  Therefor  and  to  Provide  Means  for 
the  Building  and  Maintenance  of  Such  In- 
stitution." This  act,  after  authorizing  the 
purchase  of  a  tract  of  land  and  the  erection 
of  suitable  buildings  thereon  to  be  used  as 
a  hospital  farm  for  inebriates,  then  pro- 
vides the  means  for  the  erection  and  main- 
tenance of  such  hospital.  This  ia  done  by 
§  19  of  the  act,  which  is  to  the  effect  fol- 
lowing: For  the  building  and  maintenance 
of  such  hospital  a  tax  of  2  per  cent  is  here- 
by levied  upon  all  license  fees  for  the  sale 
of  intoxicating  liquors  under  the  laws  of 
this  state,  and,  whenever  a  license  is  grant- 
ed by  any  municipality  for  the  sale  of  in- 
toxicating liquors,  2  per  cent  of  the  amount 
charged  for  such  license  shall  be  set  aside 
by  such  municipality  for  the  payment  of 
the  tax  herein  specified,  and  shall  be  im- 
mediately remitted  to  the  itate  treasurer, 
17  LJl^.(N.S.) 


who  shall  ere  lit  the  same  to  a  fund  known 
as  the  "Inebriate  fund."  The  cost  and  ex- 
penses of  the  maintenance  of  the  hospital 
shall  be  paid  from  such  fund,  if  sufficient,  and 
any  deficit  shall  be  paid  from  the  appro- 
priations made  by  the  legislature.  Section 
20  reads  as  follows:  "If  any  city,  village, 
county,  or  other  municipality  shall  fail  or 
neglect  to  comply  with  the  provisions  of  the 
last  section,  the  board  of  control  is  hereby 
authorized  to  recover  said  taxes  in  a  civil 
action  brought  in  the  name  of  said  boar-d, 
against  such  city,  village,  county,  or  other 
municipality  making  defnult  In  tiie  pay- 
ment of  said  tax." 

It  ia  urged  that  the  provisions  of  §  19 
violate  §  3,  art.  9,  of  our  state  Constitution, 
which  provides  that  "public  property  used 
exclusively  for  any  public  purpose  shall  be 
exempt  from  taxation,"  in  that  license  fees, 
when  paid,  are  public  property,  and  that 
§  19  levies  a  tax  on  such  public  property. 
It  ia  obvious  that,  if  the  act  in  question 
levies  a  tax  on  money  belonging  to  a  munici- 
pality, held  by  It  for  a  public  purpose,  it 
ia  &  violation  of  the  provision  of  the  Con- 
stitution quoted.  The  question,  then,  is 
whether  the  act  does  levy  a  tax  on  the 
money  of  the  municipalities  of  the  state. 
It  is  true  that,  prior  to  the  passage  of  the 
act  in  question,  all  money  received  by  a 
municipality  as  feea  for  liquor  licenses  be- 
longed to  the  municipality  issuing  the  li- 
cense; but  this  right  was  conferred  by  the 
legislature,  which  has  the  power  to  take 
away  the  right  in  whole  or  in  part  as  to 
license  feea  in  the  future.  The  whole  sub- 
ject of  the  licensing  of  the  sale  of  intoxicat- 
ing liquors  is  within  the  control  of  the 
legislature,  which  may,  in  its  discretion, 
forbid  the  sale  of  such  liquors,  or  provide 
the  terms  and  conditions  upon  which  sales 
may  be  made  when  licensed,  and  the  disposi- 
tion to  be  made  ot  the  money  received  for 
licenses.  The  act  does  not  purport  to  deal 
with  fees  for  li<^uor  licenses  received  by 
municipalities  before  the  date  of  its  enact- 
ment. Therefore,  if  the  legal  efTcct  of  the 
act  is  an  apportionment  of  the  license  feea 
received  by  municipalities  in  the  future,  be- 
tween them  and  the  stute,  it  is  a  valid  law. 
It  is  the  settled  law  of  this  state  that  li- 
cense fees  are  not  taxes  within  the  meaning 
of  our  Constitution,  and  that  the  legisla- 
ture may  appropriate  money  received  for 
liquor  licenses  for  the  erection  and  main- 
tenance of  an  aaylum  or  hospital  for  inebri- 
ates. Rochester  v.  Upman,  19  Minn.  1,08, 
Gil.  78;  State  v.  Cassidy,  22  Minn.  312,  21 
Am.  Rep.  765. 

It  is  clear,  then,  that  the  defendant's 
claim  that  the  act  in  question  levies  a  tax 
upon  public  property  cannot  be  auatained, 
unless  it  must  be  construed  aa  levyjog  a  tax 
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on  moaey  bdonging  to  and  in  powesBitoi  ot 
the  munieipalitiei  of  tbe  state.  The  fact 
that  §  19  vaea  the  worda  "tax"  and  "levied" 
does  not  neceuarlly  determine  thp  question ; 
for  we  miut  oonatroe  the  section  as  a  whole 
and  ascertain  just  what  the  effect  is  of  its 
prorisiona.  Now,  the  wietion  does  not  pur- 
port to  levy  a  tax  upon  any  money  belong- 
ing to  any  municipality,  hut  upon  license 
fees  for  the  sale  of  intoxicating  liquors.  It 
also  provides  that,  whenever  a  license  is 
granted,  2  per  cent  of  the  amount  charged 
( re(»ived)  for  such  license  shall  be  set  aside 
and  immediately  remitted  to  the  state  treas- 
urer. It  is  manifest  that  the  2  per  cent  i« 
to  be  set  aside — that  is,  s^regated— and 
at  once  sent  to  the  state  treasurer  when  re- 
ceived; hence,  2  per  cent  of  every  license  fee 
received  by  a  municipality  is  not  its  prop- 
Btiy,  hut  it  belongs  to  the  state,  and  that 
the  so-called  tax  is  not  levied  npcm  the 
property  of  the  municipality.  We  accord- 
ingly hold  that  the  1^1  effect  of  tbe  act  is 
to  appropriate  2  per  cent  ot  all  liquor- 
license  fees  to  the  state  for  the  erection 
and  maintenance  of  a  hospital  farm  for 
inebriates,  and  that  it  is  not  unconstitu- 
tional for  the  alleged  reason  that  it  levies 
a  tax  upon  property  exempt  from  taxatitm 
liy  our  Constitution. 

2.  It  is  the  further  contention  of  counsel 
for  the  defendant  that  the  general  provi- 
sions of  the  act  relating  to  the  arrest,  ex- 
amination, commitment,  detention,  and 
treatment  of  an  inebriate  at  the  hospital  are 
unconstitutional,  because  they  deprive  him 
of  his  liberty  without  due  process  of  law, 
and  that,  such  being  ihe  ease,  the  whole  act 
is  void,  for  the  reason  that  the  legislature 
would  not  have  provided  for  the  acquisition 
and  maintenance  of  a  hospital  farm  for  in- 
ebriates if  it  had  been  advised  that  the  com- 
mitment features  of  the  act  were  void. 
Counsel  has  submitted  an  exhaustive  brief 
and  argument  In  support  of  this  conten- 
tion. If  the  act  had  made  no  provisions  for 
the  commitment  of  inebriates  to  tiie  hos- 
pital, and  their  detention  and  treatment 
therein,  it  would  not,  for  that  reason,  have 
been  unconstitutional.  Chap.  10,  p.  119, 
Gen.  Laws  1873,  entitled  "An  Act  to  Estab- 
lish a  Fund  for  the  Foundati<m  and  Main- 
tenance of  an  i^ylum  for  Inebriates,"  con- 
tained no  provisions  as  to  Uie  commitment 
and  detention  of  inebriates  therein.  In  this 
respect  it  simply  provided  fur  commission- 
ers, to  be  appointed  by  the  governor,  to  lo- 
cate, and  erect  a  state  asylum  for  in^ri- 
ates,  the  same  to  be  conducted  under  the 
guardianship  of  the  state  and  upon  the  same 
general  plan  as  other  charitable  institutions 
of  the  state.  The  law  was  held  constitu- 
tional. State  V.  Caasidy,  supra.  The  legis- 
lature, however,  in  the  act  here  in  question, 
17  L.IUi.(N.S.) 


undertook  to,  and  did,  provide  a  general 
scheme  for  the  commitment  of  inebriates  to, 
and  their  treatment  in,  the  proposed  hos- 
pital; and  it  may  he  conceded  that,  tf  the 
legislature  had  been  advised  that  such  gen- 
eral scheme  was  unamstitutional,  it  would 
not  have  enacted  the  other  provisions  of  the 
statute  for  establishing  the  hospital  and  its 
maintenance.  Tliis  concession,  however,  does 
not  apply  to  incidental  details,  as  to  tlie 
treatment  and  parole  of  patients  alter  com- 
mitment, which,  perdiance,  may  be  found 
to  be  invalid  in  proeeedii^  taken  on  be- 
half of  any  patient,  and  which,  if  invalid, 
the  legislature  may  remedy.  Therefore,  if 
the  general  scheme  for  the  compulsory  eon- 
mitment  of  inebriates  to  the  proposed  hos- 
pital for  treatment  without  their  consent, 
provided  for  in  this  act,  ia  not  conatita- 
tional,  the  whole  act  is  void.  But  it  ia 
otherwise  if  such  scheme  is  constitutional; 
and,  if  such  be  the  case,  tha  pnivisiona  of 
the  act  upon  which  this  action  is  based, 
providing  for  the  appropriation  of  2  par 
cent  of  liquor  license  fees  to  establish  and 
maintain  the  hospital,  are  valid. 

We  express  no  opinira  as  to  the  validitj- 
of  the  incidental  details  of  the  act,  to  which 
reference  has  been  made,  and  only  decide 
the  question  of  the  validity  of  the  provi- 
sions of  the  act  relating  to  the  commitment 
of  inebriates,  without  their  eonsent,  to  a 
public  hospital  for  the  treatment  of  inelxi- 
ates,  to  be  provided  and  eouducted  1^  the 
state.  The  provisions  of  the  act  relevant 
to  such  question  are  to  the  effect  fbllowing: 
Section  2  declares  that  the  term  "inebriate^ 
shall  include  every  species  of  ehronie  in- 
ebriety, whether  caused  by  the  excessive  use 
of  intoxicating  liquors,  morphine,  or  other 
narcotics.  Section  4  provides  tiiat,  upon 
the  filing  with  the  probate  court  of  a  veri- 
fied petition  that  any  person  In  the  county 
is  an  Inebriate  and  in  need  of  care  and  treat- 
ment, or  that  it  is  dangerous  for  him  to 
remain  at  large,  stating  therein  the  peti- 
tioner's relationship,  if  any,  to  the  indiriate, 
and  the  indications  of  bis  laek  of  self-con- 
trol in  the  use  of  liquors  or  narcotics,  the 
court  shall  issue  its  warrant  to  bring  the  in- 
ebriate before  it  for  examination  as  to  his 
alleged  Inebriety.  Section  6  provides  for  the 
appointment  of  two  reputable  persons,  one 
of  whom,  at  least,  must  be  a  qualified  phy- 
siciau;  and  that  such  persons,  with  the  judge 
of  the  court,  shall  constitute  a  l>oard  to 
examine  the  alleged  inebriate  and  deter- 
mine his  in^riety.  Section  21  provides 
that  the  county  attorney  shall  be  notified, 
and  shall  appear  and  take  such  action  as 
may  be  necessary  to  protect  the  rights  of 
such  Inebriate  and  the  interests  of -the  coun- 
ty. Section  6  requires  the  board  to  hear 
all  proper  testimony;  and  tbe  court  may 
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wue  witncases  to  be  subptniaed.  When 
the  exunination  is  completed  the  board 
shall  determine  whether  the  person  charged 
is  an  inebriate,  and  make  and  file  a  report 
of  their  proceedings,  including  their  find- 
ings. Section  0  provides  that,  if  the  board 
determine  tliat  auch  person  is  an  inebriate, 
he  shall  be  committed  to  the  hospital  farm 
for  treatment  for  an  indeterminate  period, 
but  not  for  more  than  two  years  without 
being  released  on  parole;  and,  further,  that 
■ueh  person  shall  have  a  right  to  appeal 
from  the  decision  of  the  probate  court  to 
the  district  court,  and  that,  on  such  appeal, 
all  questions  involved  in  such  examination 
shall  be  tried  de  novo.  Section  U  requires 
that,  whenever  a  person  is  disduirged  from 
the  hospital,  a  certificate  of  such  fact  sliaU 
be  sent  to  the  judge  of  probate. 

The  provisions  of  the  act  relating  to  the 
examination  and  commitment  of  an  alleged 
inebriate  carefully  safeguard  his  rights,  pro- 
viding, as  tliey  do,  for  full  notice  and  op- 
portunity to  be  heard,  and  a  trial  'of  all 
questions  a  jury  in  case  he  appeals  to 
tlie  district  court.  Tbc^  are  substantially 
the  same,  with  the  exception  of  the  right 
of  appeal,  u  those  relating  to  the  examina- 
tion and  commitment  of  insane  persons. 
Rev.  laws  1005,  §g  3852-3801.  There  is, 
faowe\'er,  a  clear  distinction  between  a  per- 
son who  gets  dmi^  and  an  insane  person; 
and  it  may  be  conceded  that  one  who  is 
simply  a  drunkard,  but  is  able  properly  to 
take  care  of  himself,  his  family,  and  liis 
property,  and  is  not  a  menace  to  the  public, 
cannot  be  committed  to  and  detained  in 
a  hospital  for  inebriates  without  his  con- 
sent, for  the  personal  rights  and  liberties  of 
such  a  person  are  guaranteed  the  Consti- 
tution. 15  Am.  &  Eng.  Euc.  Law,  p.  243. 
But  the  state,  in  the  exercise  of  ltd  police 
power,,  has  the  undoubted  right  to  punish 
drunkenness,  and  to  provide  for  the  deten- 
tion and  treatment,  in  hospitals  controlled 
by  it,  of  those  who  are  habitxial  drunkards, 
and  have  so  far  lost  the  power  of  self-control 
that  they  are  either  incapable  of  properly 
caring  for  themselves,  or  are  a  menace  to 
the  public  weal.  The  state  has  the  power 
to  reclaim  snbmerged  lauds  which  are  a 
menace  to  the  public  health,  and  make  them 
fruitful.  Has  it  not,  also,  the  power  to  re- 
claim HUbnierged  men,  overthrown  by  strong 
drink,  and  help  them  to  regain  self-control  i 

The  state,  for  many  years,  has  punislicd 
drunkenness,  as  a  crime,  by  a  fine  or  im- 
prisonment, and,  for  the  third  and  all  sub- 
sequent offenses,  by  imprisonment  alone. 
Laws  1907,  chap.  208,  p.  236.  The  neces- 
sary effect  of  the  enforcement  of  the  stat- 
nte  against  drunkenness  ia  to  deprive  the 
jiorson  guilty  of  the  ofTense  of  his  property 
and  his  libertv  for  a  time;  but  no  question 
17  LJlJk.(K.S.) 


has  ever  been  made  fn  the  courts  of  this 
state  as  to  the  validity  of  such  a  statute. 
The  trend,  however,  of  kgislation,  ia  to  treat 
habitual  drunkenness  as  a  disease  of  mind 
and  body,  analogous  to  insani^,  and  to 
put  in  motion  the  power  of  the  state,  as 
the  guardian  of  all  of  its  cdtizens,  to  save  tiie 
inebriate,  his  &mily,  and  society  from  the 
dire  consequences  of  hts  pernicious  habit. 
16  Am.  t  Eng.  Enc.  Law,  p.  S29.  The  stat- 
ute here  under  consideration  is  of  such  a 
character.  It  is  not  a  penal,  but  a  paternal, 
statute,  seeking,  not  the  punishment  of  the 
inebriate,  but  the  safeguarding  of  his  into-- 
uts  and  the  safely  of  the  public,  by  treating 
him  as,  what  he  is  in  fact,  a  man  of  un- 
sound mind,  and  placing  him  under  the 
guardianship  of  the  state,  to  the  end  that 
he  may  be  healed  of  his  infirmity.  The 
act  provides  that  such  guardianship  shall 
be  administered  by  the  probate  court;  and 
there  can  be  no  question  of  the  jurisdiction 
of  such  court;  for  the  Constitution  (S  7, 
art.  6)  confers  upon  it  jurisdiction  over 
the  general  subject  of  guardianship  of  per- 
sons. Stote  ex  reL  CSiesley  v.  Wileox,  24 
Minn.  143. 

Again,  the  statute  does  not  seek  to  place 
under  tiie  guardianship  of  the  state  hos- 
pital for  inebriateB  persons  who  are  guilty 
of  occasional  acts  of  drunkenness  and  who 
are  capable  of  controlling  tbanselves  and 
their  proper^.  It  is  limited  to  habitual 
dnmkards, — ^that  is,  to  persons  who  have 
lost  the  power  or  will  to  control  their  appe- 
tite for  intoxicating  liquors  or  narcotics, 
and  have  the  fixed  habit  of  drunkenness  (4 
Words  A,  Phrases,  3202), — ^who  are  in  need 
of  care  and  treatment,  and  to  those  it  would 
be  dangerous  to  leave  at  large.  The  differ- 
ence between  such  persons  and  insane  per- 
sons Is  one  of  degree  only;  and  they  law- 
fully may  be  so  treated  by  the  state  without 
any  impairment  of  their  constitutional 
rights.  That  the  act  in  question  is  limited 
to  such  inebriates  is  quite  obvious  from  the 
reading  of  gS  2  and  4  thereof.  The  teim 
"inebriate,"  as  used  in  the  act,  "includes 
every  species  of  chronic  inebricfy;"  that  is, 
habitual  drunkenness.  See  the  words 
"chronic"  and  "inebriety,"  Webster's  Inter- 
national Diet.  Hence  an  inebriate,  as  de- 
fined by  the  act,  is  an  habitual  drunkard. 

The  decision  of  this  court  in  the  case  of 
Foreman  v.  Hennepin  County,  64  Minn.  371, 
67  N.  W.  207,  cited  by  the  defendant,  is 
not  opposed  to,  but  is  in  accord  with,  the 
views  herein  expressed.  The  act  under  con- 
sideration in  that  case  was  held  invalid  be- 
cause it  did  not  contain  any  of  the  ele- 
ments of  guardianship,  and  assigned  powers 
and  duties  to  probate  judges  beyond  those 
authorized  by  the  Constitution.  It  was, 
however,  stated  in  the^u|?inion.^^i^ch^^ 
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Ado., 


J.,  that,  "if  the  act  under  cuoaideration  pro- 
vided for  committing  habitual  drunkards 
to  the  guardianship  of  the  ufficers  of  an  in- 
stitute for  the  treatment  of  druckenness,  aa 
the  statutes  considered  in  State  ex  rel. 
Chesley  v.  Wiloor,  supra,  provided  for  the 
committing  insane  persons  to  the  hospitals 
for  the  insane,  the  jurisdictioD  of  the  pro- 
bate judge  could  be  sustained,  and  on  the 
same  grounds."  In  the  case  of  Murray  t. 
Ramsey  County,  81  Minn.  359,  51  L.R.A. 
828,  83  Am.  St.  Rep.  370,  84  N.  W.  103, 
the  law  under  consideration  was  held  uncon- 
stitutional as  class  legislation.  The  case 
of  State  ex  rel.  Larkin  v.  Ryan,  70  Wis.  676, 
36  N.  W,  823,  also  cited  by  counsel,  is  not 
here  in  point,  for  the  reason  that  the  stat- 
ute considered  in  that  cnse  proceeded,  aa 
stated  in  the  opinion  of  the  court,  "upon  the 
sole  theory  that  the  victim  may  be  arrested, 
brought  before  a  judge  of  record  at  cham- 
bers,  and,  if  found  to  be  'an  inebriate,  ha- 
bitual or  common  drunkard,'  he  may,  with- 
out the  existence  of  any  other  fact  or  con- 
dition, and  without  any  trial  in  any  court 
of  law,  imprison  him  for  two  years,  without 
any  provision  for  hia  release.  We  are  forced 
to  the  conclusion  that  the  relator  has  been 
deprived  of  hia  liberty  without  due  process 
of  law,  and  denied  the  equal  protectitHi  of 
the  law." 

We  hold,  for  the  reasons  we  have  stated, 
that  the  general  scheme  provided  by  the  act 
here  under  consideration,  for  the  commit- 
ment to  and  detention  at  a  hospital  farm, 
maintained  and  controlled  by  that  state,  of 
the  class  of  inebriates  designated  in  the  act, 
is  constitutional.  It  follows  that  the  pro- 
vision of  the  act  relating  to  the  payment  to 
the  state  by  all  municipalities  of  2  per  cent 
of  the  amount  received  by  them  for  liquor 
licenses  is  valid  and  enior^able. 

Order  affirmed. 


HINNB80TA  SCPREME  COURT. 
LOUIS  GRIMBSTAD,  Respt, 

L.  LOFOREN  at  al.,  Appta. 
(—  man.       117  N.  W.  516.) 

Exemption  —  residence  —  depardng 

debtor. 

1.  A  debtor  sold  all  his  nonexempt  proper- 
ty and  started  to  remove  to  another  state, 
with  the  intention  of  establishing  a  resi- 
dence there.    While  on  tlie  way,  and  yet 

HeadnoteB  by  Elliott,  J. 

Note.  —  As  to  when  nonresidence  begins,. 
BO  as  to  forfeit  exemptions,  se<^  case  note  to 
Brown  v.  Beekwitli,  1  L.R.A.(N.S.)  778. 
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within  this  state,  an  attachment  was  levipd 
on  hia  hone.  Held,  that  he  was  still  a 
"resident  of  the  state/'  within  the  meaning 
of  the  uemption  law,  md  entitled  to  claim 
his  exemptions. 

Process  —  abuse  —  advice  of  connael. 

2.  This  action  for  damages  for  wrongful 
and  malicious  levj'ing  on  exempt  property 
is  an  action  for  the  abuse  of  process,  and 
not  for  malicious  prosecution.  That  the 
defendant  acted  under  the  advice  of  counsel 
is  not  a  defense  to  auch  an  action,  but  tb<! 
fact  may  be  shown  in  mitigation  of  dam- 
ages. 

Appeal  —  excluded  evldwice  —  InsalB- 
cient  offer. 

3.  The  error  of  the  court  in  excluding 
evidence  held  not  available  to  appellant,  bit- 
cause  no  sufficient  offer  to  prove  waa  made. 

(August  7.  1908.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Clay  County 
denying  a  new  trial  or  a  judgment  notwith- 
standing verdict  in  plaintiff's  favor  in  an 
action  brought  to  reoover  damages  for  ma- 
licious abuse  of  process.  Affrmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Peter  C.  Heiniark,  C.  A.  Nje, 
and  O.  O.  DoslaBd,  for  appellants: 

If  the  defendants  acted  in  good  faith  upon 
the  advice  of  counsel,  probable  cause  is 
made  out,  and  constitutes  a  complete  de- 
fense to  the  action. 

Farmers'  A  T.  Tobacco  Warehouse  Co.  v. 
Gibbons,  107  Ky.  611,  55  S.  W.  2;  Anderson 
V.  Columbia  Finance  &  T.  Co.  20  Ky.  L. 
Rep.  1790,  50  8.  W.  40;  Stone  v.  Swift,  4 
Pick.  389,  16  Am.  Dec.  349;  Kompass  v. 
Light,  122  Mich.  86,  80  N.  W.  1008:  Wie 
singer  v.  First  Nat.  Bank,  106  Mich.  291,  64 
N.  W.  59;  LeClear  v.  Perkins,  103  Mich.  131, 
26  L.RA.  627,  61  N.  W.  357;  Brand  v. 
Hinchman,  68  Mich.  601,  13  Am.  St.  Rep. 
362,  36  N.  W.  664;  Stewart  v.  Sonnebora, 
98  U.  S.  192,  25  L.  ed.  118;  Williams  v. 
Hunter,  10  N.  C.  (3  Hawks)  545,  14  Am. 
Dec.  597  J  O'Grady  v.  Julian,  34  Ala.  91; 
McCracken  v.  Covington  City  Nat,  Bank,  4 
Fed.  602;  Brewer  v.  Jacobs,  22  Fed.  222: 
Emerson  v.  Cochran,  111  Fa.  619,  4  Atl. 
498;  Sledge  V.  McLaren,  29  Ga.  64;  Spengler 
V.  Davy,  IS  Gratt.  381;  Allen  v.  CodEian. 
139  Mass.  136,  29  N.  E.  637;  Walter  v. 
Sample,  25  Pa.  275;  Lemay  v.  Williams,  32 
Ark.  166;  26  Cyc  Law  &  Proc.  pp.  44,  54; 
Sharpe  v.  Johnston,  76  Mo.  660;  Stanton  v. 
Hart,  27  Mich.  539;  Wilkinson  v.  Arnold.  11 
Ind.  45;  Turner  v.  Walker,  3  Gill  &  J.  380, 
22  Am.  Dec.  329;  Wicker  v.  Hotchkiss.  62 
lU.  107,  14  Am.  Rep.  75;  Soule  v.  Winslow, 
66  Me.  447. 

The  plaintiff  was  not,  as  a  matter  of  law, 
a  resident  and  citizen  of  the  state  of  Mlniw- 
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■otft  at  time  of  the  levy  of  the  at- 
tMshmeut. 

SUte  we  of  Burt  t.  Alien,  48  W.  Va. 
154,  50  LILA.  S84,  86  Am.  St.  Rep.  29, 
35  S.E.990;  dark  t.  Ward,  12  Oratt.  440; 
Spalding  T.  Simnu,  4  Met.  (Ky.)  285; 
Moore  t.  Holt,  10  tiratt.  284. 

The  plaintiff  eould  not  laoorer  punitivB 
damage*. 

Seeman  t.  Feeney,  19  JGnn.  79,  GUI.  54; 
Da  Laorane  t.  Vint  Dir.  St.  Paul  Jt  P.  R. 
Co.  15  Minn.  40,  Oil.  29,  2  Am.  Rep.  102; 
Carli  r.  Union  Depot  Street  R.  &  Transfer 
Cb.  32  Minn.  101,  20  17.  W.  89;  Carsten  T. 
Xortheni  P.  R.  Co.  44  Minn.  454.  0  L.R.A. 
688,  20  Am.  St.  Rep.  589,  47  N.  W.  49; 
Findi  T.  Northern  P.  R.  Co.  47  Minn.  36. 
49  N.  W.  829;  Serwe  T.  Northern  P.  R.  Co. 
48  Minn.  78,  50  N.  W.  1081 ;  Vine  t.  Caa- 
mey.  86  Minn.  74,  90  N.  W.  168;  18  Cye. 
Law  A  Proe.  p.  120. 

Mr.  Charles  S.  Harden,  for  respond- 
ent: 

The  pUuntiff  was,  at  the  time  of  the 
seizure  of  his  .exempt  property,  a  resident 
of  Minnesota. 

Brown  r.  Beckwith,  58  W.  Va.  140,  1 
L.R.A.{N.S.)  778,  112  Am.  St.  Rep.  955,  61 
S.  E.  977;  Springer  t.  Lewis,  22  Pa.  191; 
Urquhart  v.  Smith,  0  Kan.  447 ;  Winslow  v. 
Benedict,  70  111.  120;  Wood  v.  Bresnahan, 
63  Mich.  614,  30  N.  W.  206;  Herzfeld  t. 
Beasley,  106  Ala.  447,  17  So.  623;  Stirman 
T  Smith,  8  Ky.  L.  Rep.  781;  Anthony  v. 
Wade,  1  Bush,  110. 

A  mere  intention  to  remove  from  the 
state,  unaccompanied  by  any  act,  does  not 
make  a  person  a  nonresident,  within  the 
meaning  of  the  attachment  law. 

Mann  v.  Taylor,  78  Iowa,  355,  43  N.  W. 
220 ;  Lyie  T.  Foreman,  1  Dall.  480,  1  L.  ed. 
232;  Degnans  v.  Wheeler,  2  Nott  &  M'C. 
323. 

Nor  will  preparation  to  send  household 
goods  away. 

State,  Stafford,  Prosecutor,  v.  Mills,  57 
N.  J.  L.  570,  31  Atl.  1023. 

Nor  surrender  of  the  premises  occupied  by 
him,  although  he  leaves  the  following  day. 

Kugler  V.  Shreve,  28  N.  J.  L.  129. 

If  a  debtor  was  a  resident  when  the  lien 
of  the  execution  attached,  his  subsequent 
removal  to  and  residence  in  another  state 
does  not  defeat  his  right  to  exemption. 

McCrary  v.  Chase,  71  Ala.  540;  Caldwell 
T.  Renfro,  09  Mo.  App.  376,  73  S.  W.  340. 

In  the  absence  of  statutory  provision  to 
that  effect,  an  intention  on  the  part  of  the 
debtor  to  leave  the  jurisdiction,  or  any  prep- 
aration to  leave,  does  not  deprive  the  debtor 
of  his  exemption. 

18  Cyc.  Law  &.  Proc.  p.  1408;  Stirman  v. 
Smith,  supra;  Bonnel  v.  Dunn,  28  N.  J.  L. 
163;  Baltinger  v.  Lantier,  16  Kan.  608. 
17L.R^.(N.S.) 


The  evidence  was  ample  to  warrant  the 
lubmiasioa  of  the  question  of  exemplar}- 
damages  to  the  jury. 

Lynd  t.  Picket,  7  Mbm.  184,  GO.  128,  83 
Am.  Dea  79;  Oardn«  t.  Miaea,  47  Minn. 
295,  60  H.  W.  199;  Cronfeldt  AxnA,  BO 
Minn.  327,  36  Am.  St.  Rep.  648,  62  N.  W. 
867;  Ibtteson  T.  Umuo,  80  Minn.  840.  83 
N.  W.  163. 

Elliott,  J.,  delivered  the  opinion  of  the 
court: 

For  about  live  years  prior  to  the  events 
herein  narrated,  Lonit  Qrimestid  resided 
with  bis  family  upon  a  taxm  in  Beoker 
county,  Minnesota,  known  as  the  "Show- 
alter  farm."  liitending  to  remove  with  his 
family  to  North  Dalcota,  where  he  had  made 
arrangements  for  establishing  a  new  htmie, 
Orimestad,  on  April  8,  1907,  held  an  auction 
sale  of  his  personal  property,  at  which  he 
disposed  of  all  his  Iwrses  hut  one  gray 
team.  Showalter  had  a  mortgage  upon  this 
team,  and  Grimestad  informed  him  that  he 
inteiMled  to  remove  to  Dakota,  and  Show- 
alter  thereupon  filed  his  mortgage  in  Da- 
kota. Grimestad  was  indebted  to  Lofgren, 
and  some  time  before  this  auction  sale, 
Lofgren  and  his  attorney,  Hiemark,  went  to 
the  farm  for  the  purpose  of  collecting  the 
debt.  While  there,  Hiemark,  in  the  pres- 
ence and  hearing  of  Lofgren,  threatened  to 
attach  the  gray  team  if  Orimestad  attempt- 
ed to  move  from  the  state.  Immediately 
after  the  sale,  Grimestad  and  his  family 
started  for  North  Dakota  across  country 
with  the  team  and  bis  household-  goods.  On 
April  17,  1907,  Lofgren  went  before  a  jus- 
tice of  the  peace  and  made  an  affidavit  that 
Grimestad  was  "about  to  remove  his  prop- 
erty out  of  the  state  with  the  intent  to 
defraud  his  creditors."  A  writ  of  attach- 
ment was  then  issued  and  placed  in  the 
hands  of  a  constable,  the  appellant  McDon- 
ald, with  instructions  to  seize  a  cwtain 
gray  horse  belonging  to  defendant.  Grime- 
stad and  his  family  had  traveled  15  miles 
on  their  journey  toward  North  Dakota,  and. 
while  they  were  yet  within  the  state  of 
Minnesota,  were  overtaken  by  the  constable, 
who  followed  them  to  the  village  of  Felton 
and  there  made  the  levy  on  one  of  the 
horses  of  the  team.  The  result  was  to 
leave  Grimestad  stranded  and  without  the 
means  to  proceed  on  his  journey.  His  fam- 
ily was  without  shelter,  and  he  had  no 
money.  The  levy  was  made  on  April  17th, 
and  on  the  following  day  Grimestad  made 
an  oral  demand  for  the  possession  of  the 
horse  on  the  ground  that  it  was  exempt. 
On  April  SOth  a  similar  demand  was  made 
in  writing,  accompanied  by  an  affidavit  in 
which  Grimestad  swore  that  the  horse  was 
exempt.  When  the  cwpy^^^  ga|j^^fj^gp^> 
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in  the  justice  court  the  plaintiff,  Lofgren, 
moved  that  the  Imj  be  released  on  the 
ground  that  Showalter  had  made  and  served 
a  verified  statement  of  the  amount  due  on 
the  mortgage  and  demanded  the  property, 
in  aoeordance  with  g  3474,  Rev.  Iawb  1906. 
At  Uie  same  time  tiie  defendant,  Grimestad, 
moved  that  the  levy  be  disohaiged  on  the 
ground  that  the  horse  was  exempt.  The 
plaintifi'B  motion  was  granted,  and  the  levy 
was  discharged,  and  the  horse  was  delivered 
to  Grimestad  at  Felton,  where  it  had  been 
taken  from  him. 

This  action  in  the  district  court  was  com- 
menced on  .4^1  18th,  before  the  levy  wa^ 
released,  and  In  the  complaint  the  plaintiff 
alleged  his  ownership  of  the  horse,  its  ex- 
emption from  attachment  or  levy  under  ex- 
ecution, the  defendant's  knowledge  of  that 
fact,  the  wilful,  wrongful,  and  malicious 
causing  of  an  attachment  to  issue,  and  that 
the  defendant,  '^wilfully,  wrongfully,  ma- 
liciously, and  knowingly,  and  with  intent 
to  harass,  injure,  and  oppress  this  plaintiff, 
did  .  .  .  cause  to  be  made  a  pretended 
levy  nnder  said  attachment  upon  said  horse, 
and  the  defendant  as  aforesaid  did  then 
and  thoe  wilfully,  wrongfully,  malicionslT, 
knowingly,  and  with  intent  to  harass  and 
oppress  this  plaintiff,  seize,  talce,  and  carry 
away  the  horse  against  the  objecticuB  of 
the  plaintiff."  It  was  also  all^^  that 
"such  wrongful  taking  caused  the  plaintiff 
and  his  family  great  inoonvenienoe,  discom- 
fort, hardship,  and  disgrace,  injured  the 
health  of  his  children,  and  caused  the  plain- 
tiff great -mental  and  bodily  suffering,  and 
necessitated  the  incurring  of  extra  expense, 
and  that,  by  reason  of  the  wilful  and 
wrongful  taking,  carrying  away,  holding,  de- 
tention, and  conversion  of  Raid  gray  horse 
by  the  defendant,  and  of  all  the  facts  and 
circumatances  herein  stated,  the  plaintiff 
has  suffered  damage  in  the  sum  of  $1,000." 
The  answer  admitted  the  levy  of  the  attach- 
ment, alleged  that  it  was  in  good  faith,  that 
the  defendant  had  then  ceased  to  be  a  resi- 
dent of  the  state,  that  the  horse  was  not 
exempt,  and  that  the  levy  had  been  released 
and  the  horse  returned  to  the  plaintiff  be- 
oauae  of  the  existence  of  a  mortgage  upon 
it.  The  reply  admitted  the  return  of  the 
horse  after  the  commencement  of  the  action, 
and  demanded  judgment  for  damages.  The 
plaintiff  recovered  a  verdict  for  9100,  and 
the  appeal  is  by  the  defendant  from  an  order 
denying  a  mc^ion  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial.  The 
record  presents  the  questions;  Did  the  court 
err  (1)  in  instructing  the  jury  that  the 
horse  was  exempt;  (2)  In  excluding  evi- 
dence offered  by  tlie  defendant  to  show  that, 
in  instituting  the  attachment  proceedings, 
17L.RJl.(N.S.) 


ha  acted  under  the  advice  of  eonnsel;  and 
(3)  in  instructing  the  jury  that  tlie  case 
was  one  in  whidi  ezonplary  damages  might 
be  awarded?  It  is  also  contended  that  the 
verdict  is  not  justified  by  the  evidenoe  and 
that  the  damages  are  excessive. 

1.  The  vital  questiim  is.  Was  the  horse 
exempt  at  the  time  of  the  attachment? 
The  trial  court  instructed  the  jury  that  it 
was,  and  this  was  correct,  unless  Grimestad 
had  lost  his  right  to  elum  the  exemption 
because  he  had  ahandoned  his  residence  in 
Minnesota  and  in  legal  effect  removed  to 
another  state.  Grimestad  had  sold  all  fats 
personal  pr(^>erty,  except  one  team  and  his 
household  goodi^  at  public  sale,  and  at  the 
time  of  the  levy  was,  with  his  family,  on  his 
way  toward  the  state  line,  with  the  inten- 
tion of  crossing  into  North  Dakota  and 
there  making  a  new  home  for  himself  and 
fam.ily.  But  he  and  all  his  belongings  were 
still  within  the  state  of  Minniaota  and  snb- 
ject  to  the  jurisdiction  of  its  oourts.  He 
had  not  in  fact  left  the  state,  and  had  not 
eRtablished  a  residence  in  North  Dakota. 
The  trial  court  inatrueted  the  jury  that  "he 
had  all  the  rights  of  a  eitisen  of  Minnesota, 
not  having  departed  from  the  state.  Hi* 
family  were  here,  and  had  been  here,  and 
until  a  party  brings  his  family  out  of  the 
state,  and  as  long  as  they  are  here,  although 
he  may  start  for  that  purpose,  he  is  protect- 
ed by  the  exemption  laws  of  the  state.  Had 
th^  moved  across  the  river,  and  he  come 
back  here  witii  his  team,  it  wonld  be  another 
thing.  He  was  either  a  reMdent  here,  or. 
according  to  the  testimony,  a  resident  of 
North  Dakota.  A  man's  residence  does  not 
cease  in  this  Btate  so  long  as  it  is  his 
abiding  place,  and  there  is  no  evidence  here 
that  a  change  had  taken  place  which  would 
rob  him  of  his  right  as  a  eitisen  of  Minne- 
sota. On  that  point  I  instruct  you  aa  a 
matter  of  law." 

There  is  some  confusion  in  the  cases  as  to 
whether  a  person,  under  such  circumstances, 
has  ceased  to  be  a  resident  of  the  state, 
within  the  meaning  of  the  exemption 
statutes.  This  is  due  m  a  measure  to  the 
failure  to  distinguish  between  attachment 
and  exemption  laws,  and  thus  lose  sight  nf 
the  liberal  and  hwnane  spirit  which  should 
characterise  the  construction  of  the  latter 
class  of  statutes.  The  cases  are  not  uni- 
form, even  when  construing  attadiment 
lawB.  Within  the  meaning  of  meh  statutes, 
a  person  becomes  a  nonresident  by  actually 
leaving  the  state  with  the  intention  of  be- 
coming a  nonresident  (4  Cye.  Law  &  Proe. 
p.  434) :  but  a  person's  mere  intention  tn 
remove  (Mann  v.  Taylor,  78  Iowa.  355.  43 
N.  W.  220;  Lyle  v.  Foreman,  1  Dall.  480,  1 
L.  ed.  232;  Degnan  v.  Wheeler,  2  Nott  ft 
MO.  323),  or^prep.ra^^fg.d  hi. 
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family  awaj  (State,  Stafford,  Prosecutor, 
V.  Mills,  57  N.  J.  L.  570,  31  Atl.  1023),  or 
surrender  of  the  premises  where  he  has  been 
living  (Kugler  v.  8hreve,  28  N.  J.  L.  129), 
without  an  actual  removal,  does  not  change 
bis  status  as  a  resident.  In  Ballinger  t. 
Lantier,  15  Kan.  608,  it  was  held  that  a 
person  who  leaves  his  home  with  the  in- 
tention of  leaving  the  state  does  not  become 
a  nonresident  until  he  gets  outside  of  the 
state.  In  Shipman  t.  Woodbury,  2  Miles 
(Pa.)  67,  it  was  held  that  the  property  of  a 
person  who  disappeared  after  having  made 
statements  that  be  intended  to  remove  from 
the  state,  but  who  in  fact  went  only  to 
another  part  of  the  state  and  returned  with- 
in ten  days,  was  not  subject  to  attachment. 
There  are  cases  which  hold  that  a  person 
becomes  a  nonresident  as  soon  as  he  b^ns 
to  remove  his  person  from  the  place  of 
residence,  and  before  he'  has  crossed  the 
state  line.  Moore  v.  Holt,  10  Gratt.  284; 
Clark  V.  Wiu-d,  12  Gratt.  440;  Spaulding  v. 
Simms,  4  Met.  (Ky.)  285;  State  use  of  Burt 
V.  Allen,  48  W.  Va.  154,  50  LJlJl.  284,  86 
Am.  St.  Bep.  29,  35  S.  E.  890;  Brown  v. 
Beckwith,  1  L.R.A.(N.S.)  778,  annotated 
[58  W.  Va.  140,  112  Am.  St.  Rep.  955,  51 
S.  E.  977].  In  Iowa  and  Missouri  the  stat- 
utes take  away  the  exemption  of  a  debtor 
who  starts  to  leave  the  state,  or  is  about  to 
take  up  his  abode  in  another  state.  See 
Graw  T.  Manning,  54  Iowa,  719,  7  N.  W. 
150;  Hackett  v.  Gihl,  63  Mo.  App.  447. 
The  West  Virginia  cases  which  hold  that 
nonresidence  has  the  same  meaning  in  the 
exemption  as  in  the  attachment  laws  do  not 
seem  to  rest  on  very  satisfactory  reasons. 

Our  statute  authorizea  the  .levy  of  an  at- 
tachment when  the  defendant  ia  not  a  resi- 
dent of  the  state,  or  when  he  has  departed 
from  the  state  with  intent  to  delay  or  de- 
fraud his  creditors.  Rev.  Laws  10OSj  § 
4216.  The  justification  of  such  statutes  is 
found  in  the  inability  to  serve  process  upon 
the  defendant  in  the  ordinary  manner.  In 
the  case  of  a  nonresident,  personal  service 
cannot  be  had;  and  this  is  also  true  when 
the  debtor  has  left  the  state  with  the  intent 
to  defraud  his  creditors.  Having  left  bis 
property  behind,  the  queation  arises  as  to 
the  right  of  a  creditor  to  take  that  property 
and  apply  it  to  the  payment  of  his  debt. 
The  right  to  attach  ia  given  because  the 
fraudulent  disappearance  of  the  debtor  from 
the  jurisdiction  has  made  it  impossible  to 
serve  process  in  the  ordinary  way.  Thi» 
may  be  a  good  reason  for  holding  that  the 
attachment  may  be  levied  as  soon  as  the 
debtor  has  abandoned  his  residence  and 
started  for  another  state;  but  we  do  not 
determine  that  question,  as  no  attempt  is 
here  made  to  justify  tiie  levy  upon  the 
i;round  that  Grimeataid  bad  left  the  state 
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with  intent  to  delay  and  defraud  his  cred> 
ttors.  It  is  true  that  the  attachment  was 
issued  upon  an  affidavit  in  which  this  was 
stated  as  the  ground  for  claiming  the  right; 
but  the  case,  as  presented  to  us,  has  re- 
solved itself  into  the  simple  question 
whether  or  not  the  property  levied  on  was 
exempt  from  execution  by  reason  of  the  fact 
that  Grimestad  was  a  resident  of  the  state 
at  the  time  of  the  levy. 

This  question  of  exemption  presents  a  dif- 
ferent phase  of  the  matter  of  residence. 
The  benefit  of  the  exemption  laws  of  this 
state  is  granted  only  to  debtors  who  have 
an  actual  residence  in  the  state  (Rev. 
Laws  1905,  §  4317),  and  an  absconding 
debtor  who  has  left  the  state  without  any 
intention  of  returning,  and  become  a  resi- 
dent of  another  state,  cannot  avail  himself 
of  the  benefits  of  the  exemption  laws  in  re- 
spect to.  personal  property  left  behind  him 
and  subsequently  seized  upon  execution, 
Orr  V.  Box,  22  Minn.  485.  In  favor  of  resi- 
dents of  the  state,  the  exemption  laws 
should  be  liberally  construed,  in  order  to 
advance  the  humane  purpose  of  preserving 
to  the  unfortunate  or  improvident  debtor 
and  his  family  the  means  of  obtaining  a 
livelihood  and  thus  prevent  him  from  be- 
coming a  charge  upon  the  public.  Roths- 
child V.  Boelter,  18  Minn.  361,  Gil.  331; 
Berg  V.  Baldwin,  31  Minn.  541,  18  N.  W. 
821;  Boelter  v.  Klossner,  74  Minn.  272,  73 
Am.  St.  Rep.  347,  77  N.  W.  4;  Olin  v.  Fox, 
70  Minn.  459,  82  N.  W.  858.  It  is  conceded, 
of  course,  that  Grimestad  had  formed  the 
intention  of  abandoning  his  residence  and 
removing  from  the  state;  but  the  rule  is 
well  established  that  to  efi'ect  a  change  of 
residence  there  must  be  both  intention  and 
act,  and  that  an  intention  to  remove  is  not 
alone  sufficient  to  defeat  a  claim  to  an  ex- 
emption. Springer  v.  Lewis,  22  Fa.  191; 
Urquhart  t.  Smith,  5  Kan.  447;  Winslow 
V.  Benedict,  70  111.  120.  Preparations  to 
leave  (Herzfeld  v.  Beasley,  106  Ala,  447,  17 
So.  623;  Anthony  v.  Wade,  1  Bush,  110} 
Rasco  V.  Sheet,  8  Ky.  L.  Rep.  703),  such  as 
the  delivery  of  one's  furniture  to  the  rail- 
road  for  shipment  (Wood  v.  Bresnahan,  63 
Mich.  614,  30  N.  W.  206;  Herzfeld  v.  Beas- 
ley, supra),  or  even  sending  one's  family  to 
another  state  with  the  intention  of  follow- 
ing them  after  disposing  of  certain  property 
(Stinnan  v.  Smith,  10  Ky.  U  Rep.  665,  10 
S.  W.  131);  is  not  sufficient  to  deprive  the 
owner  of  the  benefit  of  exemptions  secured 
to  residents  of  the  state.  See  also  Bminel 
V.  Dunn,  28  N.  J.  L.  153. 

Taking  into  consideration  the  nature  of 
the  exemption  laws,  the  purposes  for  which 
they  were  enacted,  and  tbe  liberal  spirit  in 
which  they  ahoald  be  construed,  we  are 
satisfied  that  the  trial  court  prijperly  ruled 
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that  Grimestad  was  an  actual  resident  of 
the  state  bo  long  as  he  was  within  the  juris- 
diction of  the  state  and  had  not  actually  es- 
tablished a  residence  elsewhere.  He  was  not 
engsf^d  in  the  perpetration  of  a  fraud  or 
attempting  to  avoid  service  of  process.  He 
was  exercieing  his  right  to  pass  through 
the  state  while  on  his  journey  to  another 
state,  where  he  intended  to  establish  a  new 
residence.  He  was  still  within  the  juris- 
diction and  entitled  to  the  protection  of  the 
laws  of  Minnesota.  The  property  which  he 
was  taking  with  him  was  exempt  under 
those  laws.  He  was  entitled  to  carry  that 
property  with  him  to  the  state  line,  and  im- 
mediatdy  upon  taking  it  into  the  other 
state  and  establishing  »  residence  there  to 
claim  such  exemptions  therein  as  were  au- 
thorized by  the  laws  of  that  state.  The  in- 
struction was  therefore  correct. 

2.  The  affidavit  for  attachment  allf^ed 
that  the  defendant  was  about  to  leave  the 
state  with  intent  to  defraud  his  creditors. 
The  question  whether  Lofgren  had  probable 
cause  to  believe  that  this  statement  was 
true  is  not  here  involved.  Tliis  action  was 
brought  to  recover  damages  for  the  ma- 
licious abuse  of  the  process  of  the  court.  It 
was  brought  while  the  attachment  action 
was  still  pending  and  undetermined,  and 
this  alone  would  have  been  fatal  to  an 
action  for  malicious  prosecution.  Luby  v. 
Bennett,  111  Wis.  613,  56  L.R.A.  281,  87 
Am.  St.  Rep.  897,  87  N.  W.  804j  26  Cyc. 
Law  &  Froc.  p.  67,  and  other  caws  there 
cited.  An  action  based  on  the  abuse  of 
process  differs  from  an  action  for  ma- 
licious prosecution  "in  at  least  two  re- 
spects: First,  in  that  want  of  probable 
cause  is  not  an  essential  element;  and, 
second,  that  it  is  not  essential  that  the 
original  proceeding  shall  have  terminated." 
1  Jaggard,  Torts,  p.  634;  26  Cyc.  Law  & 
Proc.  p.  9;  Paul  v.  Fargo,  84  App.  Div.  9, 
15.  82  N.  Y.  Supp.  369.  This  action  pro- 
ceeds upon  the  tlieory  that  the  attachment 
was  maliciously  levied  on  exempt  property 
for  the  purpose  of  forcing  Grimestad  to  do 
something  that  he  could  not  legally  be  com- 
pelled to  do.  Docter  v.  Riedel,  96  Wis.  168, 
37  L.R.A.  S80,  05  Am.  St.  Rep.  40,  71  N. 
W.  118. 

We  are  not  required  to  determine  whether 
the  good-faith  acceptenoe  of  the  advice  of 
counsel  is  a  defense  in  an  action  for  mali- 
cious prosecution.  The  gist  of  the  present 
action  is  the  malicious  ie^T*  upon  exempt 
property,  and,  although  tiie  fact  that 
counsel  advised  that  the  property  was  not 
exempt  may  not  have  constituted  a  defense, 
it  was  admissible  for  the  purpose  of  re- 
ducing the  amount  of  puniUve  damages 
which  the  jury  rnl^fht  have  awarded. 
Chambers  v.  Upton  (C.  C.)  34  Fed.  473, 
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The  trial  court  excluded  evidence  of  "this 
character;  but  the  appellant  has  not  made  a 
record  which  entitles  him  to  predicate  error 
upon  the  rulings.  When  the  case  was  called 
for  trial,  the  defendant  asked  leave  to 
amend  the  answer  by  inserting  an  allega- 
tion to  the  effect  that,  in  making  the  levy, 
he  acted  in  good  faith  upon  the  advice  of 
counsel.  When  it  became  apparent  that 
the  allowance  of  the  amendment  would  re- 
sult in  a  continuance  of  the  case,  he  with- 
drew hie  application  and  went  to  trial  upon 
the  original  pleadings.  But  the  evidence 
was  admissible  in  mitigation  of  damages 
under  the  original  answer,  and  an  unsuc- 
cessful effort  was  made  to  introduce  it.  The 
defendant  Campbell  was  asked  whether  he 
acted  under  the  advice  of  counsel,  and,  after 
the  objection  to  the  evidence  was  sustained, 
no  offer  to  prove  was  made.  Similar  ques- 
tions were  asked  the  defendant  Lofgren,  and 
the  attorney,  Mr.  Hionark,  and  an  offer  was 
made  to  prove  by  Lofgren  that  he  acted  in 
good  faith  upon  the  advice  of  counsel  that 
Grimestad  had  abandoned  his  residence  and 
ceased  to  be  a  resident  of  Minnesota,  and 
that  the  horse  was  subject  to  levy.  The 
offer  was  insufficient,  as  it  contained  only  a 
part  of  the  necessary  elements;  for  instance, 
it  did  not  state  that  a  full  and  fair  state- 
ment of  the  facts  within  the  knowledge  of 
the  defendant,  or  which,  with  due  diligence, 
he  might  have  known,  had  been  made  to  hii 
counsel.    See  26  Cyc.  Law  &  Proc.  p.  54. 

3.  The  other  assignments  of  error  have 
been  considered,  but  they  do  not  require 
especial  consideration.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $100, 
and,  in  view  of  this  small  verdict,  it  is  ap- 
parent that  the  jury  were  not  greatly  af- 
fected by  what  was  said  by  the  court  with 
reference  to  punitive  damages.  Upon  the 
evidence,  it  was  proper  to  submit  the  ques- 
tion of  punitive  damages  to  the  jury 
(Matteson  v.  Munro,  80  Mtun.  341,  S3  N. 
W.  153),  and  tiiere  were  no  errors  in  iht 
charge  which  can  be  etmsidered  aa  preju- 
dicial to  the  appellant. 

Order  affirmed. 


HISS01TRI  SUPREME  COUBT. 
(DlTlBlon  No.  1.) 

MISSOURI  PACIFIC  RAILWAY  OOMPA- 
KY,  Bespt, 
v. 

COimNENTAL  NATIONAL  BANK  in  SI. 
Louii  et  al.,  Appta. 

(212  Mo.  505,  111  S.  W.  574.) 

Appeal  —  departure. 

1.  The  appellate  couTt>  cannoti  oouidar 
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the  original  petition  in  aid  of  a  contention 
of  mbandomnent  of  a  particular  theory  of 
tfae  ease,  where  there  was  no  motion  to 
strike  out  an  amended  petition  on  the 
ground  of  departure,  and  the  original  peti- 
tion waa  not  preserved  in  the  record. 
Builc  —  conditional  deposit. 

2.  The  creation  of  a  bank  account  iub- 
ject  to  another's  check  is  not  prevented  front 
constituting  the  relation  of  twnk  and  de- 
positor between  the  bank  and  such  person 
by  the  fact  that  his  ri^^t  to  the  fund  is 
subject  to  a  oondttion,  if  It  is  duty  per- 
formed. 

Same  —  credit. 

3.  The  relation  «f  bank  and  depositor  ex- 
ists between  a  bank  and  a  railroad  company 
where  the  former  purchases  county  aid 
bonds  and  plaees  the  amount  of  tiie  bid  to 
the  credit  of  the  railroad  company  payable 
on  its  order. 

Itlmitation  of  action  —  bank  account. 

4.  The  statute  of  limitations  does  not 
run  against  liability  on  an  open  bank  ac- 
count before  demand  of  payment  by  the 
depositor,  or  refusal  to  pay  on  his  order. 

Appeal  —  weight  of  evidence. 

6.  The  question  of  the  effect  of  the  facts 
that  a  witness  has  a  pecuniary  interest  in 
Uie  result  of  the  suit  and  that  books  con- 
taining evidence  bearing  upon  the  question 
in  controversy  had  been  destroyed,  affecting, 
as  it  does,  the  weight  and  quality  of  t^ 
proob^  is  for  the  trial  oourt. 

(May  30,  190S.) 

AWHAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  lor  the  City  of  St. 
Louis  in  plaintiff's  favor  in  an  action 
brouj^t  to  recover  the  balance  of  a  bank  de- 
posit. Affirmed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Seneca  N.  Taylor  and  S.  O. 
Taylor,  for  appellants: 

The  agreement  by  the  bank  was  not  in 
writing,  and  therefore  was  affected  by  the 
five-year  statute  of  limitations. 

Rev.  Stat.  1899,  i  273;  SUte  ex  rel.  Pa- 
gan V.  Grigsby,  92  Mo.  419,  6  S.  W.  39; 
Landis  v.  Saxton,  105  Mo.  486,  24  Am.  St. 
Rep.  403,  16  S.  W.  &12;  Shelby  County  v. 
Bragg,  136  Mo.  295,  36  8.  W.  600;  Menefee 
V.  Arnold,  51  Mo,  636;  Reybum  v.  Casey,  29 
Mo.  129;  Moorman  v.  Sharp,  36  Mo.  283; 
Curtis  v.  Sexton,  201  Mo.  230.  100  S.  W.  17; 
SUrk  v.  Zehnder,  204  Mo.  443,  102  S.  W. 
992. 

When  an  obligation  to  pay  is  complete, 
the  cnuse  of  action  has  matured,  and  formal 
demand  is  unnecessary  as  a  condition  prece- 

Note.  —  As  to  necessity  of  demand  in 
order  to  start  statute  of  limitations  against 
action  for  bank  deposit,  see  case  note  to 
Koelzer  v.  First  Nat  Bank.  2  L.R.A.{N.S.) 
671. 
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dent  to  bringing  suit,  and  the  statute  then 
begins  to  run. 

Clarke  v.  Sinks,  144  Mo.  453,  46  8.  W. 
199;  Landis  v.  Saxton,  105  Mo.  490,  24  Am. 
St.  Rep.  403,  16  8.  W.  912;  State  ex  rel. 
Fagan  V.  Grigsby,  supra;  State  ex  rel.  Me- 
Geever  v.  Shires,  39  Mo.  App.  567;  Baston 
V.  McAllister,  1  Mo.  662. 

The  election  of  one  to  perfect  a  demand 
must  be  exercised  within  a  reasonable  time, 
and  it  cannot  be  extended  beyond  the  period 
of  the  statute  of  limitations. 

Landis  v.  Saxton,  supra ;  Jameson  v. 
Jameson,  72  Mo.  642 ;  O'Fallon  v.  Kerr,  10 
Mo.  654 ;  Easton  v.  McAllister,  supra ; 
Kraft  V.  Thomas,  123  Ind.  613,  18  Am.  St. 
Rep.  345,  24  N.  E.  346;  Atchison,  T.  &.  S.  F. 
R.  Co.  T.  Burlingame  Twp.  36  Kan.  628,  59 
Am.  Rep.  578,  14  Pac.  271 ;  Palmer  v.  Pal- 
mer, 36  Mich.  488,  24  Am.  Rep.  606. 

Where  a  demand  is  a  condition  precedent 
to  a  right  to  sue,  such  demand  must  t>e  made 
within  the  period'  of  limitation,  else  the  ac- 
tion is  barred. 

Landis  v.  Saxton,  105  Mo.  491,  24  Am, 
St.  Rep.  403,  16  S.  W.  912;  Eaaton  v.  Mc 
Allister  and  Kraft  r.  Thomas,  supra;  New- 
som  V.  Bartholomew  County,  103  Ind.  526, 
3  N.  E.  163;  High  v.  Shelby  County,  92  Ind. 
580;  Codman  v.  Rogers,  10  Pick.  112;  Mor- 
rison T.  Miillin,  34  Pa.  12;  Atchison,  T.  &.  S. 
F.  R.  Co,  V,  Burlingame  Twp.  supra;  Ball 
V.  Keokuk  *  N.  W.  R,  Co,  62  Iowa,  753,  16 
N.  W.  592;  Palmer  v.  Palmer,  36  Mich.  488, 
24  Am.  Rep.  605;  Sanford  v.  Lancaster,  81 
Me.  434,  17  Atl.  402;  Wood.  LimiUtlon  of 
Actions,  3d  ed,  §  126,  p.  323. 

An  action  for  money  had  and  received 
is  barred  by  the  five-years  limitation,  and 
plaintiff's  ignorance  of  his  cause  of  action 
will  not  affect  the  running  of  the  statute  in 
the  absence  of  concealment. 

Shortridge  v.  Harding,  34  Mo.  App.  354; 
Garrett  v.  Conklin,  62  Mo.  App.  854 ;  Buck- 
ner  v.  Patterson,  Litt.  Scl.  Cas.  234;  Web- 
'  ster  v.  American  Bible  Soc  50  Ohio  St.  1, 
33  N.  E.  297 ;  Douglas  v.  Corry,  46  Ohio 
St.  349,  15  Am.  St.  Rep.  604,  21  N.  E.  440. 

^^^e^e  a  debt  is  payable  on  demand,  the 
statute  of  limitations  begins  to  run  imme- 
diately after  the  debt  is  incurred. 

Collins  V.  Trotter,  81  Mo.  275;  OTJeil  v. 
Magner,  81  Cal.  631,  16  Am.  St.  Rep.  88, 
22  Pac.  876;  Seward  v,  Hayden.  160  Mass. 
158,  5  L,R.A.  844,  15  Am,  St.  Rep.  183,  22 
N.  E.  629;  Citizens'  Sav.  Bank  v.  Vaughan, 
115  Mich,  156,  73  N.  W.  143;  7  Cyc  Law  A 
Proc.  p.  848;  Wood,  Limitation  of  Actions, 
3d  ed.  I  124;  2  Dan.  Neg.  Inat.  5th  ed.  1608; 
Fenno  v.  Gay,  146  Mass.  118,  16  N.  E.  87; 
Hitchings  v.  Edmanda,  132  Mass.  338;  El- 
liott V.  Capital  City  State  Bank,  128  Iowa. 
275,  1  L.R.A.(N.S.)  1133,  111  Am.  St.  Rep 
108.  103  N.  W.  777;  Cousins  vi^Partridae, 
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79  Cal.  224,  21  Pac.  745;  Heniy  t.  Roe,  83 
Tex.  446,  18  S.  W.  800;  Swift  t.  TrotU,  52 
Tex.  49S;  Bartliolomew  t.  Seaman,  26  Hun, 
619;  Ervin  t.  Brooks.  Ill  N.  C.  358,  16  S. 
E.  240. 

Every  trust  which  admits  of  an  action  at 
law  for  its  enforcement  is  subject  to  the 
statute  of  limitations. 

Keeton  t.  Keeton,  20  Mo.  638;  Johnson 
Smith.  27  Mo.  592;  Hunter  t.  Hunter,  60 
Mo.  460;  Ricotds  T.  Watkina,  66  Mo.  654; 
Landis  v.  Saxton,  105  Mo.  489,  24  Am.  SL 
Rep.  403,  16  S.  W.  912;  Shelby  County 
Bragg,  135  Mo.  296,  36  S.  W.  600;  Dexter 
V.  MacDonald,  196  Mo.  389,  06  S.  W.  359; 
Garrett  t.  Conklin,  62  Mo.  App.  659;  Zach- 
arias  v.  Zacharias,  23  Fa.  462;  Hosteeter  v. 
HoUinger,  117  Pa.  606.  12  Atl.  741;  Lexing^ 
ton  ft  O.  R  Co.  V,  Bridges,  7  B.  Mon.  556, 
46  Am.  Dec.  528;  Hayward  v.  Gunn.  82  III. 
385;  Governor  use  of  Thomas  v.  Woodworth, 
63  HI.  254;  People  v.  Ochiltree,  48  III.  App. 
220;  Jewell  t.  Jewell,  139  Mich.  586,  102  N. 
W.  1059;  Harlow  v.  Dehon,  111  Mass.  195; 
Famam  v.  Brooks,  9  Pidk.  243;  Parks  v. 
Satterthwaite,  132  Ind.  411,  32  N.  E.  82; 
Buttles  T.  De  Bann,  116  \^b.  326,  93  N.  W. 
6;  Kennedy  v.  Baker,  69  Tex.  150;  Wlngate 

Wii^ate,  II  Tex.  434;  Tinnen  v.  Mebanc 
10  Tex.  252,  60  Am.  Dec.  205;  Higlitower  v. 
Hester,  4  Tex.  App.  Qiv.  Cas.  85,  15  S.  W. 
415;  Mills  V.  Mills,  115  N.  Y.  80.  21  N. 
E.  714;  Dunn  v.  Dunn,  137  N.  C.  533,  50  S. 
E.  212;  Angell,  Liniitationa  of  Actions,  fith 
?d.  S  166;  Kane  v.  Bloodgood,  7  Johns.  Ch. 
HO,  11  Am.  Doc.  417;  Mt.  Calvary  Church 
v.  Albers,  174  Mo.  340.  73  S.  W.  508;  State 
ex  rel.  Rife  v.  Hawes,  177  Mo.  381,  76  S. 
W.  653. 

Messrs.  H.  G.  Herbel  and  Brownrigff, 
O'Brien.  &  Sfason.  for  respondent: 

The  statute  of  limitations  does  not  run 
against  an  open  bank  account  until  after  a 
demand  by  the  customer  of  the  bunk  for 
payment  and  the  refusal  thereof  by  tlie 
bank. 

Koelser  v.  First  Nat.  Bank,  125  Wis.  595, 

2  L.R.A.(N.S.)  571,  110  Am.  St.  Rep.  870, 
104  N.  W.  838,  4  A.  4  E.  Ann.  Cas.  1144; 

3  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  838; 
Branch  v.  Dawson,  33  Minn.  400,  23  N.  W. 
562;  Goodell  v.  Brandon  Nat.  Bank,  63  Vt. 
305,  26  Am.  St.  Rep.  7(10,  21  Atl.  956; 
Girard  Bank  v.  Bank  of  Penn  Twp.  3fl  Pa. 
08,  80  Am.  Dec.  607;  Bolles,  Bnnks  &  Their 
Depositors,  88  Ic,  300;  Morse,  Banks  4 
Banking,  4th  ed.  Sg  186.  322:  Landis  v. 
Saxton,  105  Mo.  491,  24  Am.  St.  Rep.  403, 
16  S.  W.  912  J  Newmark.  Bank  Deposits,  §  11. 

The  statute  of  limitations  docs  not  begin 
to  run  against  an  express  tru^t  until  there 
has  been  a  repudiation  of  the  trnat  cloarly 
and  unequivocally  brought  home  to  the 
knowledge  of  the  cestui  que  trust, 
17L.R.A.(N.S.) 


Zeideman  t.  Molaal^,  118  Mo.  App.  110, 
04  S.  W.  754;  Prewitt  v.  Prawitt,  188  Mo. 
675,  87  8.  W.  1000;  Frank  t.  Morley.  106 
Mich.  635,  64  N.  W.  677;  Walden  v.  Karr, 
88  HI.  49;  Davis  v.  Davis,  86  Hun,  400.  33 
N.  y.  Supp.  477;  Pdst  v.  Benchley,  48  Hun, 
83;  Purely  T.  Sistare,  2  Hun,  1^;  Heil  v. 
Heil,  184  Mo.  665,  84  &  W.  45;  Hillman  v. 
Allen,  146  Mo.  638,  47  S.  W.  609;  Foster 

Friede,  37  Ma.  36;  Goodwin  v.  Goodwin, 
60  Mo.  617;  Rubey  Baxnett,  12  Mo.  3. 
ffl  Am.  Dee.  112;  Picot  v.  Batea,  39  Mo. 
292;  Fox  T.  Cash,  11  Pa.  207;  Marshall's 
Estate,  138  Pa.  286,  22  Atl.  24;  Pepper  v. 
Bobinson,  82  W.  N.  C.  203;  Jones  v.  Hen- 
derson,  140  Ind.  468.  49  N.  E.  443;  SUnlev 
V.  Pence,  160  Ind.  636,  66  N.  E.  61,  6?  N. 
E.  441;  Jones  T.  Home  Sav.  Bank,  118  Mich. 
155,  74  Am.  St  Sep.  377,  76  N.  W.  322: 
Seymour  v.  Freer,  8  WalL  202,  19  L.  ed. 
306;  Perry,  Tr.  f  283. 

lianim,  J.,  delivered  tiie  opinion  of  the 

court: 

In  1807  plaintiff  brought  suit  against  the 
Continental  National  Bank  to  recover 
$5,406.50,  with  interest  from  the  date  of 
demand  and  refusal  to  pay.  to  wit,  July 
2,  1894.  Subsequently  said  bank  was  ab- 
sorbed by  its  codefendant,  the  National  Bank 
of  Commerce,  and  the  latter  was  made  a 
party.  At  the  trial,  after  the  evidence  was 
in,  an  amended  petition  was  filed  to  conform 
to  the  legal  effect  of  the  ftiets  proved.  The 
answer  was  a  general  denial  and  a  plea  that 
the  cause  of  action  "did  not  accrue  within 
Ave,  nor  within  ten,  j'ears,  before  the  com- 
mencement of  this  action."  Plaintiff  recov- 
ered $9,091  below,  and  defendants  appeal. 

The  amended  petition  was  broad  enough 
to  make  competent  flbe  testimoiqr  put  in 
on  both  sides.  It  substantially  appears 
therefrom:  That,  in  June,  1871,  the 
National  Loan  Bank  was  a  banking  corpo' 
ration  doing  a  general  banking  business  in 
the  city  of  St.  Louis.  That  in  that  year  it 
bought  certain  bonds  issued  by  certain  coun- 
ties in  aid  of  a  railroad  from  Sedalia  to 
Lexington  then  building  as  a  branch  cf  the 
Pacific  Railroad,  the  particulars  of  which 
will  more  fully  appear  when  the  evidence  is 
reached.  That  said  hank,  by  an  agreement 
between  the  parties  in  interest  (the  vendors, 
the  bank,  and  the  Pacific  Railroad),  agreed 
to  hold,  and  did  hold,  $48,813  of  the  pr<t 
ceeds  for  the  benefit  of  the  Pacific  Rail 
road,  payable  to  its  order  when  t^rtain  con- 
ditions as  to  track  laying  were  complied 
with,  and  thereupon  entered  a  credit  upon 
its  hooks  in  said  sum  in  favor  of  said 
Pacific  Railroad,  reciting  the  condition^ 
precedent  to  payment.  That  thereafter,  on 
part  compliance,  it  paid  to  the  Pacific  Rail- 
road one  half  said  sum  and  held  the  re- 
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tnainder.  That  thereafter,  on  full  complt-  ■ 
anee  with  the  conditionM,  it  paid  $19,000  of 
said  remainder  to  the  PaciRc  Railroad  on 
iti  order,  and  thereafter  it  and  its  suc- 
cessors have  held  the  balance  of  $5,400.50, 
subject  to  the  order  of  its  owner.  That,  in 
1873,  Baid  bank  dunged  its  name  to  the 
Continental  Bank,  the  latter  taking  over 
the  funds  and  businesa  of  the  former, 
burdened  with  all  its  liabilities.  That,  in 
1889,  defendant  the  Continental  National 
Bank  was  organized  under  the  nati(mal 
banking  act,  becoming  the  successor  to  the 
Continental  Bank  as  owner  of  its  assets, 
burdened  with  all  its  liabilities,  and  there- 
after eontinued  said  general  banking  bust- 
nesi  until  1802.  That,  in  1002,  defendant 
ih»  National  Bank  of  Commerce,  then  doing 
a  general  bunking  business,  absoriwd  the 
Continental  fUti<maI  Bank,  coming  into 
possesiiion  of  all  its  assets,  burdened  with 
all  its  liabilities.  That,  in  1849,  there  was 
oiganizcd  a  domestic  railroad  oorporation, 
Icnown  OS  the  F&eifle  Railroad  (spoken  of 
In  eomniereial  circles  colloquially  for  busi- 
ness ends,  while  a  going  concern,  as  the 
"Missouri  Faclflc,"  possibly  t^  distinguish 
it  from  other  Fttciflc  railroads),  said  Pacific 
Railroad,  as  a  matter  of  history,  owning 
and  operating  a  road  from  St.  Louis  to 
Kansas  Ci^  through  Sedalia.  Afterwards, 
in  1870  and  at  subsequent  dates,  because  of 
sundry  acts  of  incorporation,  consolidation, 
reorganization,  leasing,  foreclosure,  and  suc- 
cession, the  plaintiff  corporatifm,  springing 
into  existence  In  1880,  became  owner  of  all 
the  properties,  assets,  and  franchises  of 
said  railroad  corporations,  including  the 
fund  in  dispute.  We  purposely  omit  details 
going  to  the  chains  of  title  aforesaid  (aa 
pleaded  in  sundry  incidents  of  corporate 
swallowing  and  digestion)  because  the  case 
is  submitted  to  us  on  the  theory  that  not 
only  the  deposit  or  fund  in  dispute,  but 
tiiat  said  several  sueeessorships,  etc.,  exist- 
ed, and  that  the  only  substantial  defense  is 
limitation,  not  title. 

Attending  to  the  facts,  it  will  serve  no 
good  purpose  to  set  forth  the  testimony  in 
detail.   Its  outline  is  as  follows: 

(a)  There  is  no  discord  in  the  testimony 
on  the  following  facts:  Tliat,  in  1871,  the 
counties  of  Pettis  and  Lafayette  iasued 
bonds  in  aid  of  the  building  of  what  was 
then  commonly  known  as  the  "Lexington 
Branch  of  the  Pacific  Railroad,**  running 
from  Sedalia  to  Lexington.  That,  in  June, 
1871,  said  National  Loan  Bank  purchased 
those  bonds.  That  of  the  proceeds  $48,813 
were  held  aa  a  f>U)d  by  said  bank  under  tlie 
following  tripartite  agreement  set  forth  in 
its  books  between  it,  the  Paeiflc  Railroad, 
and  the  renders  of  said  bonds,  viz, :  In 
effect,  that  one  half  of  said  sum  should  be 
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>  paid  by  said  bank  to  the  Pacific  Railroad 
when  the  track  of  said  Lexington  Uianch 
wM  completed  from  Sedalia  to  the  town  of 
Concordia,  and  the  other  half  when  it  was 
completely  laid  from  Sedalia  to  Lexington, 
Concordia  being  about  equidistant  between 
Lexington  and  Sedalia.  It  appears  that 
said  fund  or  deposit  was  entered  on  the 
bank's  books  as  a  credit  in  favor  of  the 
Pacific  Railroad,  payable  in  accordance  with 
the  said  dqwsit  agreement.  It  appears 
that,  in  December,  1871,  the  track  was  laid 
from  Sedalia  to  Concordia,  whereupon  the 
bank  ascertained  and  recognized  its  liability 
to  pay  in  part  and  did  pay  one  half  of  said 
fund,  to  wit,  $24,400.50,  to  the  Pac:fle 
Railroad  on  its  demand  in  conformity  with 
the  agreement;  and  that  an  entry  on  Its 
books  was  made  taking  credit  in  Hvot  of 
the  bank  for  that  payment  That,  in  Janu- 
ary, 1872,  said  track  was  completely  laid 
from  Sedalia  to  Lexington,  whereupon  the 
liability  to'  pay  ripened  i»  toto,  and  the 
bank  paid,  in  the  following  Mardi,  $19,000 
of  said  fund  to  the  said  Pacific  Railroad  on 
its  demand,  and  an  entry  was  made  taking 
credit  to  the  bank  for  that  amount,  leaving 
as  a  balance  the  principal  sum  sued  for.  It 
stands  admitted  that,  on  the  2d  day  of 
July,  1894,  plaintiff  drew  its  check  or  draft 
on  the  Continental  National  Bank  for  said 
balance,  which  said  bank  refused  to  honor, 
and  from  tliat  day  to  this  has  uniformly  de- 
nied liability.  There  is  no  dispute  as  to 
the  amount  due,  if  aught  be  due;  that  is, 
defendants  do  not  claim  that  they  or  their 
predecessor,  the  ContlnenUl  Bank,  nor  the 
predecessor  of  that  bank,  the  National 
Loan  Bank,  ever  paid  that  balance  or  any 
part  of  it,  or  that  the  interest  accruing 
after  demand  and  refusal  to  pay  is  com- 
puted incorrectly.  To  the  contrary,  the  un- 
contradicted testimony  tends  to  show  that 
by  some  twist  in  bookkeeping  tiie  Conti- 
nental Bank  absorbed  that  balance  into  an 
account  pertaining  to  its  bond  transactions, 
and  thereby  diverted  and  appropriated  it  to 
its  own  use.  No  consent,  express  or  im- 
plied, is  shown  for  this  appropriation,  nor 
is  there  any  attempt  to  show  that  noticf 
of  it  was  ever  brought  home  to  the  owner  of 
the  fund  before  the  demand  and  refusal  to 
pay  in  1894.  Neither  is  there  any  dispute 
over  the  fact  that  the  transactions  in  ques- 
ti<Mi  appeared  on  the  books  of  the  National 
Loan  Bank  and  the  Cortinental  Bank.  In 
fact,  defendants  rely  on  the  contents  of 
those  books  (as  shown  by  secondary  evi- 
dence), and  plaintiff  relies  on  their  con- 
tents (as  shown  by  secondary  evidence).  It 
stands  admitted  the  books  in  question  came 
in  due  course  into  the  keeping  of  defendant 
the  Continental  National  Bank,  and  were  in 
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through  counsel,  requested  their  careful 
preservation  as  evidence,  but  that  the  books 
thereafter  were,  by  inadvertence,  in  paxt 
mutilated  and  in  part  destroyed. 

(b)  The  record  does  not  disclose  whether 
the  first  payment  of  $24,406.50  was  made 
by  check  drawn  by  the  Pacific  Railroad,  or 
by  other  form  of  demand  and  receipt  given, 
or  how  the  money  passed  out  of  the  bank's 
coffers.  The  testimoi^  is  not  in  accord  on 
the  showing  made  by  the  books  as  to  how 
the  $19,000  were  paid.'  Plaintiff  introduced 
secondary  evidence  tending  to  show  that 
the  books  disclosed  a  payment  by  check  as 
if  on  an  account  subject  to  check.  It  put  in 
other  evidence  from  the  former  cashier  and 
the  former  bookkeeper  of  the  National  Loan 
Bank  and  the  Continental  Bank  tending  to 
show  that,  under  the  method  of  bookkeeping 
in  vogue  in  those  banks,  the  fund  stood  in 
an  account  kept  in  such  a  way  as  to  be  sub- 
ject to  check  in  due  course  of  banking  when 
once  the  track  was  laid  from'Sedalia  to 
Lexington.  Much  of  the  testimony  related 
to  the  technique  of  bank  bookkeeping;  but, 
since  the  method  adopted  by  these  banks  ap- 
pears to  have  been  selected  as  a  conven- 
ience to  themselves  without  consultation 
with  the  beneficial  owner  of  the  fund,  the 
details  of  this  testimony  would  seem  im- 
material,— the  ultimate  question  to  be  got 
at  being  its  legal  effect.  Defendant  intro- 
duced testimony  tending  to  show  that  the 
account,  deposit,  or  fund,  however  desig- 
nated, at  no  time  was  in  a  form  subject  to 
check,  and  was  never  treated  as  a  live,  cur- 
rent account.  It  introduced  testimony  tend- 
ing to  show  that  the  books  did  not  disclose 
that  any  check  had  been  drawn  at  any  time 
against  the  account.  The  clear  weight  of 
the  testimony  indicates  that  the  account  or 
fund  appears  to  have  been  kept  under  the 
title  of  "Bills  Payable,"  and  was  carried 
on  from  day  to  day  and  from  book  to  book 
as  a  balance  earmarked  as  due  the  "Pacific 
Railroad"  or  "Missouri  Pacific  RaUroad," 
until  at  a  certain  time  it  disappeared  In 
that  form,  reappearing  as  absorbed  in  the 
bond  account,  and  not  as  a  daily  balance 
due.  There  vTas  testimony  tending  to  show 
there  was  a  divergence  of  opinion  between 
the  officers  of  these  banks  as  to  the  method 
of  bookkeeping  adopted  with  relation  to 
the  fund  in  dispute.  As  we  gather  it,  when 
the  fact  was  recognized  by  the  bank  that 
the  railroad  was  completed  to  Lexington, 
and  that  the  agreement  under  which  the 
money  was  held  was  ready  for  full  ex- 
ecution, the  cashier  was  of  opinion  it 
should  be  transferred  to  a  current  account 
of  the  proper  railroad  company  under  an 
appropriate  head,  but  the  president  of  the 
bank  required  it  to  be  kept  and  carried  as 
formerly.  It  is  suggested  by^  counsel  tiiat 
17  LJlJk.(N.8.) 


the  Pacific  Railroad,  about  the  time  in 
hand,  passed  into  the  hands  of  the  Atlantic 
&,  Pacific,  and  that  in  the  transfer  of  prop- 
erties between  the  railroad  companies,  witli 
the  corporate  deaths  and  changes  <rf  officers 
disclosed,  the  fund  was  lost  to  railroad  aif^t 
and  memory  for  some  time. 

On  this  record,  counsel  for  plaintiflf  con- 
tended the  judgment  should  be  affirmed  on 
either  of  two  allowable  theories:  FiraL 
That  plaintiff  bore  the  relation  of  depositor 
in  the  Continental  National  Bank  and  sub- 
sequently in -the  Bank  of  Commerce;  that, 
if  such  relation  is  held  to  exist,  then  the 
statute  of  limitations  did  not  begin  to  run 
until  demand  was  made  by  check  or  draft 
and  payment  was  refused ;  that,  in  thiA 
case,  demand  was  made  in  1894  and  suit 
was  instituted  in  1897;  that,  therefore,  the 
statute  is  not  &  defense.  Second.  They 
argue  that,  under  the  amended  petition  and 
the  facts  in  proof,  there  is  another  allow- 
able theory  on  which  the  judgment  should 
be  affirmed,  vie.,  that  the  fund  in  question, 
by  virtue  of  the  express  agreement  in  evi- 
dence, was  held  as  a  trust  fund  by  the  trus- 
tee for  a  certain  purpose  for  the  benefit  of 
the  cestui  que  truat,  and  therefore  the  stat- 
ute of  limitations  did  not  run  until  there 
was  an  explicit  and  palpable  repudiation  of 
the  trust  unequivocally  brought  home  to  the 
cestui  que  trust,  and  such  repudiation 
they  say,  did  not  arise  until  demand  of 
payment  and  refusal  as  aforesaid.  On  the 
other  hand,  appellant's  counsel  contend  that 
the  trust  created,  if  any,  was  merely  an 
implied  trust,  and  hence,  under  the  facts 
of  the  record,  the  statute  of  limitations  is 
a  bar;  and,  second,  they  argue,  in  substance, 
that  there  was  no  relation  of  depositor  and 
banker,  but  that  the  bank  was  a  mere  debtor 
who  owed  a  debt  in  the  nature  of  a  bill 
payable,  and  therefore  any  exception  in 
favor  of  a  bank  depositor  in  applying  the 
law  of  limitations  does  not  apply  in  this 
case.  They  argue,  too,  that  plaintiff,  by 
its  amended  petition,  abandoned  the  theory 
of  depositor  and  depositary, — ^that  limi- 
tation is  a  full  defense. 

1.  The  record  discloses  no  exception  save 
to  the  filing  of  the  amended  peUtion,  and 
no  motion  to  strike  out  on  the  ground  of 
departure.  Neither  was  the  original  peti- 
tion introduced  in  evidence  and  preserved  in 
the  bill  of  exceptions.  In  this  condition  of 
things  it  became  functus  officio,  and,  though 
printed  and  brought  here  by  defendants,  and 
though  we  are  pressingly  invited  to  look  at 
it  in  aid  of  defendants'  point  of  abandon- 
ment of  the  theory  of  banker  and  depositor, 
yet  to  do  so  would  be  to  go  outside  of  the 
record,  which  we  may  not  do.  Ilcnce  the 
amended  petition  must  speak  for  itself  with- 
out aid  of  any  interpreting,  side  light  from 
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abandoned  petitions.  Looking  to  It  and 
conatruing  its  averments  liberally,  as  we 
are  bound  to  do  (Bsv.  Stat.  1899,  8  629 
[Anno.  Stat.  1906,  p.  062]),  we  find  the 
constitntive  elements  of  a  bank  deposit  are 
pleaded,  to  wit,  a  bank  doing  a  general 
banking  business  and  a  fund  coming  into 
its  possession  belonging  to  a  eorporatlon  in 
effect  standing  in  the  relation  of  a  de- 
positmr;  t.  9.,  payable  to  the  latter's  order 
and  credited  to  it  on  the  bank  books.  We 
cannot  hold,  as  a  matter  of  law,  that  this 
etmdition  did  not  initiate  and  establish  the 
relation  of  a  banker  and  depositor  between 
the  two  as  tiiat  relation  is  defined  in  the 
books.  The  mere  fact  that  payment  at  thn 
start  was  subject  to  a  condition  should  not 
be  held,  eraclusive,  we  think.  This  is  so 
because  there  ewne  *  time  when  it  stands 
ooneeded  tiist  the  condition  precedent  to 
payment  had  besn  'performed  and  was  out 
<tf  the  way.  There  came  a  time,  also,  if 
plaintiff's  eridenee  controls,  when  the  bank 
recognized  that  it  held  this  vety  money  sub- 
ject to  check  and  honored  checks  drawn 
against  it  by  its  owner  as  a  depositor  in 
due  course  of  banking.  In  answer  to  the 
charge  of  abandonment  of  the  theory  of  the 
existence  of  the  relation  of  banker  and  de- 
positor, plaintiff's  counsel  point  to  the 
amended  petition  alleging,  and  to  the  proof 
establishing,  that  relation,  and  they  deny  it 
is  abandoned.  Justice  is  not  to  be  en- 
tangled and  strangled  in  and  by  the  refine- 
ments of  bookkeeping, — reflneuieats,  in  this 
instance,  adopted  by  the  banks  without  con- 
sulting the  owner  of  the  fund.  The  thing 
to  be  got  at  is  the  legal  effect  of  what  was 
done.  The  thing  done,  according  to  plain- 
tifi^s  evidence,  was  that  the  bank  assumed 
the  relation  of  banker;  that  plaintiff's 
predecessor  assumed  the  relation  of  de- 
positor ;  and  that  the  fund  assumed  the 
form  of  a  deposit  payable  on  the  order  of 
the  depositor.  There  being  evidence  that 
the  thing  done  established  the  relation  of 
banker  and  depositor,  and  the  petition 
being  broad  enough  to  admit  that  proof, 
the  point  is  ruled  against  defendants, — this 
in  spite  of  the  contention  made  by  counsel 
that  the  trial  court  put  its  finding  on  the 
trust  theory  alone.  If  this  were  so  the 
ratio  decidendi  below  is  of  no  consequence 
on  appeal  so  long  as  the  judgment  is  with- 
in the  pleadings  and  is  supported  by  the 
proof.  We  hold  there  was  no  abandonment 
of  the  theory  of  the  existence  of  the  relation 
of  banker  and  depositor,  and  that  there  was 
substantial  testimony  sustaining  that 
theory. 

2.  We  now  come  to  consider  the  question 
of  limitation  from  the  standpoint  of  banker 
and  depositor.  To  avoid  misinterpreting 
what  is  said  on  the  point  of  limitation^  it 
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is  well  to  announce  at  the  outset  that  what- , 
ever  is  said  must  be  construed  as  strictly 
confined  to  the  particular  facts  held  in 
judgment  !niis  is  not  a  case  where  a  bank 
owes  a  bill  payable, — an  I.  0.  U.,  a  note  or 
duebill;  nor  is  it  a  ease  of  a  certificate  of 
time  deposit  not  subject  to  cheek;  nor  is  it 
a  case  where  a  bank  oomss  into  possession 
of  a  fund  as  a  mere  collecting  agent  and 
nothing  more;  nor  is  it  a  case  (which  we 
cite  without  approving  or  disapproving ) 
tike  Quattrochi  Bros.  v.  Farmers'  &  M. 
Bank,  89  Mo.  App.  App.  600,  where  a  pasn 
book  was  balanced,  a  credit  item  wrongfully 
altered,  and  a  cause  of  action  apparently 
predicated  of  the  wrongful  alteratlim  of 
the  pass  book.  The  law  of  limitatiius  tA 
actions  applied  to  such  or  like  eases,  or  to 
cases  where  pass  btx^s  are  balanced,  ae- 
eouats  rendered,  and  (after  notice)  acqul* 
eseed  in,  or  where  questions  of  estoppel 
might  arise,  does  not  concern  iu. 

The  naked  question  here  isi  Does  the 
statute  of  limitations  run  in  favor  of  a 
bank,  or  as  against  the  depositor,  before  de- 
mand of  payment  by,  and  a  refusal  to  pay 
on,  the  depositor's  order?  Neither  diligence 
of  counsel,  nor  our  own,  has  discovered  a 
case  directly  in  point  in  the  appellate 
courts  of  this  state.  The  question,  then,  is 
rea  irUegn,  and  must  be  decided  on  the  in- 
herent reason  of  the  thing  and  the  persua- 
sive authority  of  precedents  in  other  juris- 
dictions establishing  the  general  law. 
Courts  are  fond  of  saying  that  tiie  relation 
between  depositor  and  banker  is  merely 
that  of  debtor  and  creditor.  Henry 
County  V.  Salmon,  201  Mo.,  loc.  ctt.  163,  100 
S.  W.  20.  If  that  formula  precisely  ex- 
pressed all  tiiere  was  of  the  truth,  then  the 
statute  of  limitations  would  be  applied  to 
the  relation  of  depositor  and  banker  pre- 
cisely as  it  is  between  debtor  and  creditor. 
But  the  formula  may  be  said  to  be  some- 
what of  a  fiction  of  the  law, — a  formula 
used  for  want  of  a  better,  and  springing 
from  the  poverty  of  our  language  in  ex- 
pressing nice  shades  of  thought.  It  is  the 
truth,  but  not  all  there  is  of  it.  Clifford 
Bkg.  Co.  V.  Donovan  Commission  Co.  196 
Mo.,  loc.  cit.  287,  94  S.  W.  627.  For  ex- 
ample, a  bank  is  sometimes  viewed  as  a 
mere  custodian  of  the  depositor's  fund 
(Girard  Bank  v.  Bank  of  Penn  Twp.  39  Pa. 
92,  80  Am.  Dec.  607) ;  so  it  is  trite  learn- 
ing that  a  bank  is  under  no  obligation  to 
pay  until  demand  made.  It  need  not,  like 
a  common  debtor,  run  about  and  hunt  up 
its  creditor,  and  pay  him  whenever  and 
wherever  found.  To  the  contrary  (Ma- 
homet going  to  the  mountain),  it  pays  only 
over  its  counter.  See  authorities,  infra. 
,The  deposit,  then,  not  being  due  till  de- 
mand is  made,  the  demand  and  refusal  to 
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lated  to  meat  of  the  facta.  Remoiutraot 
denied  that  applicant  was  a  man  of  respect- 
able character,  'binder  the  gaa^al  proposi- 
tion that  any  man  vho  will  engage  in  the 
sale  of  malt,  spirituons,  and  vinoui  liquors 
is  not  such  a  man  of  respectable  character 
and  standing."  Remonstrant  further  urged, 
in  effect,  that  it  was  not  within  the  power 
of  the  legislature  to  license  said  traffic,  or 
to  authorise  any  individual,  board,  or  of- 
ficial to  Issue  a  license  for  that  purpcwe, 
because  said  businesB  was  vieiouit  and  de- 
moraliaing  and  opposed  to  the  laws  of  Ood 
and  to  the  letter  and  spirit  of  the  funda- 
mental law  of  the  land. 

1.  On  the  issue  of  applicant's  character 
the  only  evidence  offered  was  the  testimony 
of  one  witness,  who  stated  that  the  appli- 
eanVs  reputation  in  the  neighborhood 
where  he  resided  was  good,  and  that  he  was 
a  man  of  respectable  character  and  stand- 
ing in  the  community.  The  city  council 
properly  held  with  applicant  upon  said 
issue.  To  adopt  remonstrant's  theory  would 
inralidato  the  law,  and  we  do  not  feel  at 
liberly  to  so  construe  the  statute. 

2.  In  our  judgmrat  remonstrant  has  not 
sustained  his  contention  Uiat  the  legislature 
is  without  power  to  regulate  the  traffic  In 
intoxicating  liquors.  That  regulation,  or 
ite  prohibition,  is  peculiarly  within  the 
police  power.  It  is  entirely  competent  for 
the  people,  by  constitutional  enactment,  to 
restrict  or  render  unlawful  that  business; 
but,  if  they  fail  to  do  so,  the  legislature  is 
the  exdusiTe  depository  of  that  power. 
Neither  the  Ckmstitution  of  1866,  nor  that 
of  the  present  day,  will  warrant  the 
strained  construction  placed  thereoa  by  re- 
monstrant. The  language  of  the  funda- 
mpntal  law  and  the  interpretation  given 
thereto  the  Ic^lative,  executive,  and 
judicial  branches  of  this  government  repel 
any  such  construction  by  the  court.  The 
I^slature,  since  early  territorial  days,  has 
exercised  ite  function  tn  attempting  to 
minimize  the  evil  inherent  in  and  flowing 
from  the  trade  in  vid  the  use  of  intoxicat- 
ing liquors.  Act  March  16,  1855  (page  158, 
Neb.  Laws  1865-57),  prohibited  the  manu- 
facture of  intoxicanto,  and  g  172  of  chapter 
11  of  the  Criminal  Code  then  In  force  made 
it  unlawful  to  furnish  any  liquor  to  an 
Indian  or  to  an  intoxicated  person.  Chap- 
ter 29,  SS  386,  854,  Grim.  Code  1866;  pages 
671  et  seq..  Neb.  Rev.  Stat.  1806,  minutely 
regulated  said  traffic,  and  provided  both 
civil  remedies  and  severe  penalties  for  the 
violation  thereof.  That  part  of  the  Crimi- 
nal Code  was  carried  into  the  General  Stet- 
utes  of  1873,  as  chapter  53,  SS  672-500, 
thereof,  and  was  continued  in  force  with 
little  amendment  till  tlie  enactment  of  the 
"Slocumb  Law"  of  1881  (page  270,  chap. 
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61).  Nor  was  the  legislature  invading  an 
unknown  ficM,  or  encroaching  upcm  ai^ 
other  department  of  the  government,  when 
it  sought  to  control  said  trafBc  Since  the 
days  of  Edward  the  Sixth,  the  Parliament 
of  Great  Britain  has  taken  jurisdiction  of 
thia  subject,  and  restricted  and  regulated 
the  keeping  of  alehouses  and  tiffing 
houses.  The  l^slatures  of  the  various 
states  of  the  Union  have  also  given  this  . 
subject  attention,  and  exercised  the  poliee 
power  to  partially  or  totally  restrain  said 
business.  Metropolitan  Bd.  of  Excise  v. 
Barrie,  34  N.  Y.  662;  Com.  v.  Kimball,  24 
Pick.  358,  8S  Am.  Dec.  326;  Schwuchow  v. 
Chicago,  68  lU.  444;  New  Orleans  v. 
Smythe,  116  La.  68S,  6  L.R.A.(N.S.)  722, 
114  Am.  St.  Rep.  S66,  41  So.  38;  Uugler  t. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205,  8  Sup. 
Ct.  Rep.  273.  We  cannot  invade  the  prov- , 
ince  of  the  legislature,  and,  by  our  judg- 
ment, prohibit  the  traffic  tiiat  it  has,  in 
Uie  exercise  of  ite  constitutional  powen, 
said  may  be  licensed.  We  so  declared  in 
Steto  ex  rel.  Hahn  ▼.  Hardy,  7  Neb.  377, 
381,  and  our  powers  have  not  enlarged 
since  tiiat  day.  Hie  entire  field  oorered  by 
remonstrant's  argument  has  been  ex- 
haustively considered,  and  the  p<^nt  settled 
adversely  to  him,  in  Sopher  v.  State,  169 
Ind.  177,  14  L.R.A.(N.S.)172,  81  N.  E.  »13. 
There  does  not  seem  to  be  any  error  in  iht 
record,  and  for  that  reason  we  reonnmend 
that  the  judgment  of  the  district  eonrt  be 
affirmed. 

Fawoett  uid  Oalklns,  CC,  etmeur.  ~ 
Per  Curiam; 

For  the  'reasons  stated  in  the  forc^qg 
opinion  the  judgment  of  the  Sistriet  Court 
is  affirmed. 


SOUTH    CAROLINA  SUFHEOIB 
COURT. 

MART  JOHNSON,  Respt, 

V. 

WESTERN   UNION  TELEGRAPH  OOU- 
PANY,  Appt 

{_  a  a  — >  62  8.  E.  244.) 

Damages  —  mental   snfferlns  —  funeral 
—  collateral  relative. 
Mental  sufTering  will  not  be  presumed  to 


Note.  —  The  decree  of  relationship  essen- 
tial to  recovery  for  mental  anguish  from 
failure  to  deliver  telegram  announcing  death 
or  illness  is  treated  in  the  case  note  to 
Randall  v.  Western  U.  Teleg.  Co.  16  LJt.A. 
(N.S.)  277. 
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exist  for  deprivation  of  opportunit}-  to  at- 
taod  the  funerid  of  one's  first  cousin. 

(Gmiy,  A.  J.,  diBseuts.) 

(September  2,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Chester  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for 
mental  suffering  alleged  to  have  been  in- 
flicted upon  plaintiff  by  defendant's  neglect 
to  deliver  a  telegram.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  George  U.  Fearons,  J.  H. 
Marlon,  and  Evans  &  Flnley,  for  appel- 
lant: 

The  mcQtal-anguish  statute  does  not 
mean  that  a  telegraph  company  is  liable  in 
damages  for  mental  anguish  in  every  case 
where  there  has  been  a  failure  to  exercise 
due  care,  and  where  mental  anguish  has  re- 
sulted. 

Arial  v.  Western  U.  Teleg.  Co.  70  S.  C. 
418,  50  S.  E.  8;  Broom  v.  Western  U.  Teleg. 
Co.  71  S.  C.  611,  51  S.  E.  269,  4  A.  &  E. 
Ann.  Caa.  611;  Lewis  v.  Western  U.  Teleg. 
Co.  57  S.  C.  326,  36  S.  E.  550;  Capers  v. 
Western  U.  Teleg.  Co.  71  S.  C.  33,  60  S.  E. 
537;  Ailcen  v.  Western  U.  Teleg.  Co.  6  S. 
C.  N.  S,  368;  Mood  v.  Western  U.  Tele«. 
Co.  40  S.  C.  524.  19  S.  E.  67. 

The  relationship  of  first  cousins  does  not 
raise  the  necessary  presumption  of  mental 
anguish. 

Butler  v.  Western  U.  Teleg.  Co.  77  S.  O. 
148,  57  S.  E.  767;  Western  U.  Teleg.  Co.  v. 
CoflBn,  88  Tex.  94,  30  S.  W.  896;  Cashion 
v.  Western  U.  Teleg.  Co.  123  N.  G.  267,  31 
S.  E.  493,  124  N.  C.  469.  45  L.B.A.  160,  32 
S.  E.  746;  Western  U.  Teleg.  Co.  v.  Ayers, 
131  Ala.  391,  90  Am.  St.  Rep.  92,  31  So. 
78;  27  Am.  &  Eng.  Enc.  Law,  p.  1077; 
Western  U.  Teleg.  Co.  t.  Steenbergen.  107 
Ky.  469,  64  S.  W.  829;  Western  U.  Teleg. 
Co.  T.  McMillan  (Tex.  Civ.  App.)  30  S.  W. 
208;  Western  U.  Tele^.  Co.  t.  Gibson  (Tex- 
Civ.  App.)  30  S.  W.  108;  Western  U. 
Teleg.  Co.  T.  Garrett  (Tex.  Civ.  App.)  34 
S.  W.  640;  Davidson  v.  Western  U.  Teleg. 
Co.  21  Ky.  L.  Rep.  1102,  64  S.  W.  830; 
Western  IT.  Teleg.  Co.  t.  Long,  148  Ala. 
202,  41  So.  966;  Western  U.  Teleg.  Co.  v. 
Wilson,  97  Tex.  22,  76  8.  W.  482;  Denham 
V.  Western  U.  Teleg.  Co.  27  Ky.  L.  Rep. 
009,  87  S.  W.  788;  Western  U.  Teleg.  Co.  t. 
Crocker,  135  Ala.  492,  69  L.RJi.  398,  83 
So.  46;  Western  U.  TOsg.  Co.  Porter- 
field  (Tex.  av.  App.)  84  B.  W.  850;  Ponl- 
not  T.  Western  U.  Teleg.  Co.  60  S.  C.  645, 
48  S.  £.  622 ;  Hancock  t.  Western  U.  Tel^. 
Co.  187  N.  G.  497,  69  LJUL  403,  49  S.  E. 
063. 
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Mr.  A.  Ij.  Gaston,  for  respondent: 
The  just  rule  is  to  exclude  evidence  of 
claimant's  peculiar  fears,  apprehensions, 
and  conclusions,  and  leave  it  to  the  jury  to 
say  what  mental  anguish  or  suffering,  if 
any,  would  result  under  all  the  circum- 
stances, and  the  amount  tiiat  should  be  al- 
lowed for  it. 

Willis  T.  Western  U.  Teleg.  Co.  69  S.  0. 
536,  104  Am.  St.  Rep.  828,  48  S.  E.  538,  2 
A.  &  E.  Ann.  Cas.  62;  Roberts  v.  Western 
U.  Teleg.  Co.  73  S.  C.  524,  114  Am.  St.  Rep. 
100,  53  S.  E.  985. 

Woods,  J,,  delivered  the  opinion  of  the 
court: 

The  following  telegram,  intended  for  the 
plaintiff,  was  delivered  to  the  defendant's 
agent  on  3d  August,  1006,  at  Hudson, 
North  Cuolina: 

Miss  Maiy  Johnson, 

Near  Sou.  Dept,  Chester,  5.  C. 
Allie  dead.    Bring  here  to-morrow.  An- 
swer whether  you  can  come.   8.  J.  Smith. 

Allie  was  the  wife  of  the  sender  and  tiie 
first  cousin  of  the  plaintiff.  The  telegram 
was  not  delivered  till  August  6th,  and 
negligence  on  the  part  of  the  agent  at 
Cheater  in  not  making  proper  efforts  to  find 
the  addressee  was  admitted.  The  plaintiff 
recovered  judgment  for  $150  for  mental 
anguish  and  suffering  in  being  deprived  of 
the  privilcige  of  attending  the  funeral  of 
which  the  tel^fram  was  intended  to  give 
notice. 

The  single  question  mAde  by  the  appeal 
arises  from  the  refusal  of  the  circuit  judge 
to  charge  the  following  requests:  "The 
court  charges  that,  where  a  party  Is  de- 
prived of  attending  a  funeral  by  reason  of 
delay  in  the  deliveiy  of  the  tel^ram,  and 
the  relationship  between  aueh  party  and  the 
deceased  to  whom  the  telegram  relates  is 
that  of  first  cousin,  proof  of  such  relation- 
ship is  not  of  itself  sufficient  to  raise  a 
presumption  of  mental  anguish;  and.  In 
order  to  enable  such  party  to  recover  dam- 
ages for  mental  anguish  on  account  of  such 
deprivation,  it  must  affiTmatively  appear 
from  the  evidence  that  special  relations  of 
tenderness  and  affection  existed  between  the 
plaintiff  and  the  deceased,  and  that  at  the 
time  the  message  was  accepted  by  the  tele- 
graph cwnpany  for  transmission  and  de- 
livery adequate  notice  was  given  the  com- 
pany of  such  special  relations."  In  Butler 
T.  Western  U.  Teleg.  Co.  77  8.  0.  148,  67 
S.  E.  757,  the  question  being  as  to  the  pre- 
sumption of  mental  anguish  or  suffering  of 
one  who,  upon  the  occasion  of  the  death  of 
his  wife,  was  deprived  of  the  presence  of 
Us  brother-in-law  in  his  hours^f^Mriuw. 
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the  court  laid  down  these  propoiitions : 
"(l«t)  That  a  plaintifT  can  tmly  recover  such 
damages  as  are  the  direct  and  proximate 
result  of  a  wrongful  act  on  the  part  of  the 
defendant;  (2d)  That  mental  anguish  by 
a  brother-in-law  may  be  the  result  natural- 
ly and  reasonably  to  be  anticipated  from 
the  failure  to  deliver  a  telegram,  but  there 
18  no  presumption  that  auch  injury  has 
been  sustained;  (3d)  That,  if,  in  the  par- 
ticular case,  one  related  merely  by  affinity 
sustains  damages,  they  are  special,  and  the 
defendant  must  have  notice  of  the  facta 
from  which  it  may  be  reasonably  expected 
they  would  arise  at  the  time  the  message 
is  delivered  for  transmission."  We  are  now 
called  on  to  decide  whether  the  same  rule 
applies  to  first  cousins.  If  the  reasoning  of 
the  court  in  that  case  is  to  be  regarded,  it 
is  perfectly  clear  there  must  be  some  line 
drawn  in  degrees  of  consanguinity  where 
the  presumption  of  suffering  and  anguisli 
for  such  disappointments  cannot  be  in- 
dulged; for  it  is  within  the  knowledge  of 
all  that  the  relationship  of  father-in-law, 
mother-in-law,  brother-in-law,  or  sister-in- 
law  is  usually  closer  by  Intercourse  and  af- 
fection than  that  of  the  remoter  blood  re- 
lations. The  reasoning  and  conclustan  in 
Butler  V.  Western  U.  Tele^;.  Go.  an  thor- 
oughly sound,  but  the  prinaiple  of  that  case 
would  lead  to  absurdity,  unless  the  court 
flxea  some  dq;ree  of  blood  relationship  be- 
yond which  Buffering  and  anguish  will  not 
be  presumed  as  the  results  of  delay  in  the 
transmission  and  delivery  of  telegrams. 
Our  statute  provides  ton  damages  for 
"mental  anguish  or  suffering."  It  will  not 
be  doubted  these  words  were  intended  to 
have  their  usual  strong  meaning.  They  do 
not  give  the  slightest  ground  to  impute  to 
the  general  assembly  an  intention  to  en- 
cumber the  administration  of  justice,  and 
open  the  floodgates  of  speculative  litigation 
by  allowing  suits  to  be  brought  for  any  un- 
pleasant feeling  or  sensation,  however 
slight.  Mental  suffering  means  distress  or 
serious  pain,  as  distinguished  from  annoy- 
ance, regret,  or  vexation.  Mental  anguish 
is  intense  mental  suffering.  Being  deprived 
of  receiving  or  bestowing  the  ministra- 
tions of  husband  or  wife,  father,  moth- 
er, brother,  sister,  grandparent,  and  grand- 
child in  the  great  sorrows  of  life,  and 
being  deprived  of  attending  their  funeral 
rites,  produces,  in  every  man  and  woman 
with  normal  affections  for  these  near  kin- 
dred, distress  and  serious  pnin;  that  is, 
mental  suffiering  or  anguish  within  the  mean- 
ing of  the  statute.  When  we  leave  these 
close  family  ties  and  reach  the  relation  of 
uncle  and  aunt,  niece  and  nephew,  and  that 
still  further  removed  relation  of  cinisin,  the 
17L.R.A.(N.S.) 


deprivation  ordinarily  produces  annoyance, 
regret,  or  vexation,  but  not  a  state  of 
mind  attaining  to  distress  or  mental  suf- 
fering. This,  we  think,  is  the  common-sense 
interpretation  of  the  statute,  viewed  in  the 
light  of  the  general  experience  of  men;  and 
it  is  in  accord  with  authority. 

The  following  authorities  rapport  the 
case  of  Butler  v.  Western  U.  Tel^.  Co. 
supra,  holding  there  is  no  presumption  of 
mental  anguish  arising  from  delay  in  tele- 
grams affecting  the  feelings  of  those  re- 
lated by  affinity:  Western  U.  Teleg.  Co.  v. 
Steenbergen,  107  Ky.  469,  64  S.  W.  829; 
Western  U.  Teleg.  Co.  v.  McMillan  (Tex. 
Civ.  App.)  30  S.  W.  298;  Western  U.  Teleg. 
Co.  V.  Garrett  (Tex.  Civ.  App.)  34  S.  W. 
649}  Davidson  v.  Western  U.  Teleg.  Co.  21 
Ky.  L.  Rep.  1292,  54  &  W.  830;  Western 
U.  Teleg.  Co.  v.  Long,  148  Ala.  202.  41  So. 
965;  Western  U.  Teleg.  Co.  v.  Olbson  (Tex. 
Civ.  App.)  39  S.  W.  198.  In  Denham  v. 
Western  U.  Teleg.  Co.  27  Ky.  L.  Rep.  90B, 
87  S.  W.  788,  recovery  was  denied  to  an 
aunt  in  a  suit  for  damages  for  delay  in  a 
telegram  annonncing  the  death  of  a  nephew. 
In  Western  U.  Teleg.  Co.  v.  Wilson,  97  Tex. 
22,  76  S.  W.  482,  it  was  likewise  held  there 
was  no  presumption  that  an  uncle  will 
suffer  mental  anguish  from  failure  to  at- 
tend his  niece's  funeral.  In  North  Carolina 
the  view  is  takoi  that  any  telegram  an- 
nouncing sickness  or  death  is  sufficient 
notice  to  the  company  to  warrant  a  recovery 
in  any  case  where  mental  anguish  is  shown 
to  have  resulted  without  respect  to  the  re- 
lationship of  the  parties;  but,  on  the  trial, 
where  the  relationship  does  not  raise  tiie 
presumption  of  mental  anguish,  the  6amr 
ages  must  be  affirmatively  proved.  The 
rule  established  in  this  state  by  Butler's 
Case  is  that  there  is  no  presumption  that 
tel^franu  announcing  sieknesa  or  death  in- 
volve mental  anguish  or  suffering,  rather 
annoyance,  regret,  or  vexation,  unless  th^ 
are  sent  by  or  intended  for  near  relations. 
The  defendant,  therefore,  had  a  right  to  the 
instruction  asked  for. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  Circuit  Court  be  reversed, 
and  the  causa  remanded  to  that  court  for  a 
new  trial 

Gary,  A.  J.,  dissenting: 

Conceding  that  there  are  degrees  of  re- 
lationship beyond  which  it  will  not  be  pre- 
sumed that  mental  anguish  was  suffered  as 
the  result  of  failure  on  the  part  of  the 
telegraph  company  to  deliver  a  nessi^ 
prompUy,  nevertheless  the  relation  of  first 
cousin  comes  within  the  degrees  giving  rist; 
to  such  presumption.   I  therefore  dissent. 
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STATE  OF  WASHINGTON  EX  REL.  F.  K. 
HISCOCK 

BAUE. 

(48  Wash.  277.  93  Pac.  423.) 

Bminent  domain  —  objection  —  InsnlB- 
Glency  of  claim. 

1.  A  property  owner  canoot  defeat  a  pro- 
ceeding to  condemn  for  public  use  certain 
rights  in  the  property,  on  the  ground  that 
the  rights  sought  will  be  insufficient  to  en- 
able petitioner  to  transact  its  busine»s  with- 
out uaing  additional  property  of  objector, 
not  tought  to  be  appropriated. 

Same  ~  Incoi^oreal  rightB. 

2.  The  righto  of  an  owner  of  riparian 
land,  such  as  access  to  the  navigable  por- 


tion of  the  stream,  li^ht  and  air  and  other 
kindred  intangible  rights  appurtenant  to 
reaj  estate,  are  subject  to  condemnation  for 
public  use  without  an  appropriation  of  tite 
Und  ItMlf. 

Same  —  description  —  Insufficiency  — 
plat. 

3.  That  a  slough  sought  to  be  condemned 
for  public  use  is  not  shown  by  the  govern- 
ment plat  from  which  the  plat  for  condem- 
nation is  made,  as  required  by  statute,  does 
not  make  the  proceeding  inst^cient  if  it  is 
part  of  the  contiguous  land  which  is  shown 
in  the  condemnation  plat,  and  is  therefore 
subject  to  condemnation. 

Same  —  attempt  to  purchase. 

4.  One  who  has  enjoined  a  public  service 
corporation  from  interfering  with  his  prop- 
erty cannot,  in  the  condemnation  proceeding, 
raise  the  objection  that,  prior  to  the  pro- 
ceeding, no  endeavor  was  made  to  obtain  the 
ri^ta  by  purchasau 

(Jannaiy  16,  1908.) 

CERTIORARI  to  the  Superior  Court  for 
Chehalis  County  to  review  decrees  Ik 
favor  of  petitioner  in  proceedings  to  con- 
demn certain  righto  in  a  navigable  stream. 

Affirmed. 

The  facts  are  stated  in  the  opinion. 


Oase  Note.  —  Power  to  condemn  ripari- 
an rights  apart  from  the  land  to 
vMch  they  are  appurtenant. 

The  contention  that  riparian  rights  can- 
not be  condemned  apart  from  the  land  has 
been  made  in  but  wry  few  casen.  In  Bige- 
low  V.  Draper,  6  N.  D.  152,  69  N.  \V.  570, 
a  railroad  sought  to  condemn  the  ripariiin 
rights  of  parties  through  who"e  land  a  stream 
flowed,  in  order  that  they  might  straighti'U 
the  stream.  It  was  contended  that  the  stat- 
utes did  not  authorize  condemnation  of  the 
riparian  rights  apart  from  the  realty.  The 
statute  in  question  provided  thiit  all  classes 
of  private  property  not  enunu'rattd  might 
be  taken  for  public  use,  and  also  that  the 
railroad  might  condemn  all  such  real  estate 
and  other  property  as  might  be  necessary 
f6r  the  construction,  maintenance,  and 
operation  of  ito  road.  The  conrt,  in 
construing  this  stotute,  said:  "It  waii 
not  necesjiaTy  to  condemn  the  land 
through  wh  ich  flows  the  portion  of  the 
river  to  be  diverted  from  its  clmuncl.  There 
appears  to  be  no  npcessity  for  the  taking  of 
the  real  estate  itself;  and  it  is  a  familiar 
principle  of  law  that  the  wresting  of  pri- 
vate property  from  the  hands  of  ito  owner 
for  a  public  use  should  never  be  permitted  to 
extend  beyond  such  property,  or  such  in- 
terest in  property,  as  is  reaflonahly  required 
to  subserve  the  public  interests.  It  would 
be  unneopioarily  burdensome  to  the  compauy, 
and  inexcusably  oppressive  against  the^e  de- 
fendants, to  compel  or  even  allow  tlie  com- 
(lany  to  toke  the  fee  of  the  lands  involved, 
when  the  public  use  requires  merely  that 
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they  should  be  damaged,  and  not  that  they 
should  be  taken  wholly  from  their  owners. 
That  the  company  could,  under  our  statute, 
condemn  the  riparian  rights  without  also 
toking  the  fee  ot  these  lands,  does  not  ad- 
mit of  doubt" 

The  city  of  Boston  was  given  authority 
by  statute  to  take  the  water  of  Long  Fond 
and  tributaries,  and  also  to  take  the  land 
necessary  for  reservoirs  on  or  around  the 
pond,  and  such  land  around  the  ponds  and 
along  the  tributaries  as  necessair  to  main- 
tain the  purity  of  the  water.  This  power 
was  put  into  effect  fagr  an  instrument  filed 
bj  the  commissioners,  as  required  by  law; 
and,  in  Martin  v.  Oleason,  130  Mass.  183, 
20  N.  E.  664,  the  commissioners  sou^t  to 
restrain  defendant,  who  owned  a  hotel  on 
one  of  the  tributaries,  and  claimed  the  pre- 
scriptive right  to  deposit  sewage  therein, 
from  polluting  the  waters  of  the  stream. 
Defendant  contended  that  the  city  could  not 
take  the  water  righto  separately  from  tlw. 
land,  and  the  conrt  said:  "But  it  does  not 
appear  to  us  to  be  necessary,  even  if  it  was 
competent,  for  the  city  to  take  the  land  on 
the  sides  of  the  brook  in  order  to  extinguish 
any  prescriptive  right  to  foul  the  water  of 
it" 

In  Maine,  under  a  similar  statute,  a  suit 
for  injunction  was  brought  to  restrain  a 
water  company  from  maintaining  a  dam  and 
diverting  the  waters  from  a  stream  bi?1ow, 
the  objection  being  made  that  no  real  es- 
tate other  than  water  was  taken  by  the 
terms  of  the  certificate.  The  court  held  that 
no  land  need  be  taken,  inasmuch  as  the  com- 
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reaches  and  passes  the  lands  of  relators. 
Within  the  Lownsdale  lands  is  a  navigable 
tide-water  slough,  known  as  "Jessie's 
slough,"  connecting  with  the  riTer,  which 
the  respondent  has  used,  and  is  now  using, 
in  its  booming  operations.  It  alleges  that 
its  boom  commences  about  the  middle  of 
the  river,  near  the  southern  boundary  of 
Ixiwnsdale's  land,  and  extends  northerly, 
occupying  that  portion  of  the  stream  lying 
between  its  center  and  the  west  bank;  that 
the  Jessie  slough,  which  is  not  meandered, 
connects  with  the  west  side  of  the  river, 
and  is  practically  included  in  the  boom; 
that  the  occupancy  and  use  of  the  slough  is 
necessary  for  receiving,  storing,  and  sorting 
logs,  which  will  interfere  with  its  naviga- 
tion ;  that,  in  so  using  the  glougb,  it  will  be 
necessary  for  servants  of  the  boom  oompany 
to  also  use  10  feet  of  its  westerly  bank  by 
walking  thereon  when  handling,  driving, 
booming,  and  sorting  logs,  such  use  of  the 
west  bank  not  to  be  exclusive,  but  concur- 
rent with  that  of  the  owners  of  the  land. 

The  evidence  shows  that,  at  the  time  of 
the  hearing,  the  upper  end  of  the  boom  as 
then  constructed  was  immediately  below 
the  land  of  the  relators  Burrows  and  wife; 
that  the  United  St&tes  government  had 
granted  the  respondent  permission  to  extend 
its  boom  further  up  the  river,  past  the 
Burrows  land,  leaving  for  navigation  an 
open  channel  of  60  feet  in  width  on  the  His- 
eock  or  easterly  side  of  the  river;  that  the 
respondent  was  at  the  time  perf«:ting  ar- 
TBngemente  to  so  extend  its  boom;  that  the 
purpose  of  such  extension  is  to  aid  naviga- 
tion; that  heretofore  logs  coming  down  the 
river  on  freshets,  in  great  quantities,  not 
controlled  by  the  respondent,  would  first  fill 
the  boom,  and  then  back  up  and  fill  the 


upper  channel  of  the  river  opposite  the 
lands  of  Burrows  on  the  west  and  Hiscock 
on  the  east,  and  that  the  boom,  when  ex< 
tended  and  enlarged,  will  avoid  this  diffi- 
culty by  receiving  all  logs  and  timber  prod- 
ucts, and  permitting  the  eastern  channel 
of  the  river  to  remain  open  for  navigation 
to  the  width  of  60  feet.  By  these  proposed 
extensions  and  improvements  respondent  is 
endeavoring  to  avoid  any  continuance  of  the 
acts  enjoined  in  Burrow«  v.  Grays  Harbor 
Boom  Co.  and  the  other  cases  above  men- 
tioned, and  it  contends  that  such  riparian 
and  property  rights  of  the  relators  as  it 
will  hereafter  need  it  is  now  seeking  to  con- 
demn. 

Am  against  the  relators  Lownsdale  and 
wife  and  Ladd  &  Tilton,  respondent  asks 
that  it  be  permitted  to  condemn  and  ap- 
propriate the  right  to  occupy  with  saw  logs 
and  other  timber  products  that  portion  of 
the  river  which  is  between  its  westerly  bank 
and  the  boom,  also  to  interfere  with  the  re- 
lator's shore  rights  and  right  of  access  to 
and  from  their  lands,  and  to  appropriate  the 
right  to  occupy  the  whole  of  the  waters 
of  the  slough  within  their  lands,  together 
with  a  right  of  way  along  its  westerly  bank 
as  above  mentioned.  As  against  the  rela- 
tors  Burrows  and  wife,  respondent  aska  that 
it  be  permitted  to  appropriate  and  condema 
the  right  to  occupy  with  saw  logs  and  other 
timber  products  that  portion  of  the  Hump* 
tulifffl  river  opposite  their  lands*  and  the 
right  to  interfere  by  so  dmng  with  their 
right  of  navigation  of  that  portion  of  the 
river  so  occupied,  with  their  right  of  ac- 
cess to  and  from  their  lands,  and  with  their 
appurtenant  shore  rights  and  privil^^.  As 
against  the  relator  Hiaooek  it  aski  that  it 
be  permitted  to  appropriate  and  condemn 


in  which  the  city  of  Paterson  sought,  as 
riparian  owner,  to  enjoin  defendant  from 
diverting  water  above  complainant's  land, 
and  the  court  held  that  this  rule  (permit- 
ting compensation  to  be  made  instead  of 
granting  an  injunction.)  could  only  be  ap- 
plied when  the  one  sought  to  be  enjoined 
possessed  the  power  of  eminent  domain  to 
condemn  the  rights  involved. 

For  cases  in  which  it  appears  that  ripari- 
an rights  were  taken  apart  from  the  realty 
without  the  right  to  do  so  being  questioned, 
see:  Umatilla  Irrig.  Co.  t.  Bamhart,  22 
Or.  389,  80  Pac.  37;  Re  Malone  Water- 
works Co.  38  N.  Y.  8.  R.  06.  15  N.  Y.  Supp. 
(J4S;  Bridgeman  v.  Hardwick,  67  Vt.  663,  32 
Atl.  502;  Lee  v.  Springfield  Water  Co.  17B 
Pa,  223,  35  Atl.  18-1;  Heilman  v.  Union' 
Canal  Co.  50  Pa,  268;  Cooper  v.  Williams,  4 
Ohio,  253,  22  Am.  Dec.  745,  affirmed  on  re- 
hearing in  5  Ohio,  301,  24  Am.  Dec.  29^;  ' 
Hamor  v.  Bar  Harbor  Water  Co.  78  Me. 
127,  3  Atl.  40;  Butler  Hard  Rubber  Co.  v. 
Kewark.  61  N.  J.  L.  32.  40  Atl.  224:  State. 
Olmsted.  Prosecutor,  T,  Morris  Aqueduct,  I 


46  N.  J.  L.  405;  Syracuse  t.  Stacey,  169  N. 
Y.  231,  62  N.  E.  864;  Re  Tracv,  42  N.  Y. 
S.  R.  62,  16  X.  Y.  8upp.  606;  Re  Daly,  128 
App.  Div.  709,  108  N.  Y.  Supp.  635;  MtM 
Mills  V.  Brookline,  127  Mass.  69;  Fay  t. 
iSalem  ft  D.  Aqueduct.  9  Allen,  577 ;  Watup- 
pa  Reservoir  Co.  v.  Fall  River,  134  Mass. 
267;  Tileston  v.  Brookline,  134  Mass.  438; 
Cowdrey  v.  Wobum,  136  Mass.  409;  Smith 
V.  Concord,  143  Mass.  263,  9  N.  E.  642; 
Boston  Belting  Co.  v.  Boston,  152  Mas^.  307, 
25  N.  E.  613;  Sprague  v.  Dorr,  185  Hast. 
10,  69  N.  E.  844;  Mtan,  Milla  t.  Waltham. 
126  Mans.  422 ;  Bailey  t.  Wobum,  126  Mass. 
416;  Brookline  v.  Mackintosh,  133  Mass. 
215;  Watuppa  Reservoir  Co.  v.  Fall  River, 
147  Mass.  548,  1  L.R.A.  466,  18  K.  E.  466; 
Tvler  V.  Hudson,  147  Mass.  609,  18  N.  E. 
582;  Waterbury  V.  Piatt  Bros.  &  Co.  76 
Conn.  435.  56  Atl.  866;  Waters  Comrs.  v. 
Perry.  69  Conn.  461,  37  Atl.  1059;  Kew 
Whatcom  v.  Fairhaven  Land  Co.  24  Wash. 
49.1.  S4-L.R.A.  190.  64  Fac.  735j  James  t. 
West  Chester,  220  Pa.  490.  69  Atl, 
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the  right  to  occupy  the  waters  of  the  lirer 
with  logs  and  other  timber  products  con- 
signed to  it  where  the  river  borders  upon 
his  land,  and  the  right  to  interfere  with 
hia  right  of  navigation  and  access  to  and 
from  his  lands,  and  hia  appurtenant  shore 
rights  and  privileges. 

The  relators'  first  contention  is  that  the 
preliminary  decrees  are  void,  or  at  least  er- 
roneous, for  the  reason  that  the  descriptions 
of  the  property  sought  to  be  taken  are  too 
indefinite  within  the  requirements  of  the 
eminent  domain  statute.  Section  5637,  Bal- 
linger's  Anno.  Codes  &.  Statutes.  The  peti- 
tions, after  alleging  the  facts  as  to  the  pres- 
ent and  proposed  construction  of  the  boom, 
further  allege  that  the  lands  of  the  several 
relators  are  contiguous  to  the  river.  They 
describe  the  lands  by  reference  to  govern- 
ment surveys  and  public  plats  now  of 
record,  and  then  allege  that  it  will  be  Dec- 
enary for  respondent  to  occupy  the  river 
and  interfere  with  shore  rights  and  privi- 
leges of  the  several  relators  appurtenant 
to  said  lands,  as  above  mentioned.  Re- 
spondent thus  seeks  to  condemn  certain 
definite  rights  with  whicli  it  must  necessa- 
rily interfere,  but  asks  no  other  property 
of  the  relators  Burrows  and  Hiscock.  In 
other  words,  it  does  not  seek  to  take  any 
of  their  lands  by  metes  and  bounds,  but 
only  certain  private  shore  rights  end 
privileges  appurtenant  thereto.  As  against 
the  Lownsdales  it  further  seeks  to  condemn 
tertain  rights  in  the  Jessie  slough  and  upon 
its  west  bank,  which  are  set  forth  in  the 
petition  and  decree.  The  descriptions  are 
sufficient  to  identify  the  property  rights 
sought  to  be  taken  and  to  meet  tht  require- 
ments of  the  statute. 

The  relators  further  contend  that  the  re- 
spondent is  seeking  to  condemn  limited 
rights  and  easements  which,  when  taken, 
will  be  insufficient  to  enable  it  to  transact 
its  business  as  a  public  service  corporation 
without  using  additional  property  of  the 
relators,  not  sought  to  be  appropriated.  We 
fail  to  understand  how  the  respondent's  al- 
leged failure  to  condemn  sufficient  property 
for  its  public  needs  can  afford  the  relators 
any  ground  of  complaint.  The  record  shows 
that  the  respondent  is  endeavoring  to  appro- 
priate such  property  rights  as  it  thinks 
it  will  need  in  its  corporate  business,  so 
that  it  may  use  the  same  without  disobey- 
ing the  injunction  decrees.  That  if  might 
do  so.  the  enforcement  of  those  decrees  was 
temporarily  suspended  by  orders  of  this 
court,  which  orders  of  suspension  will  be- 
come inoperative  upon  the  final  determina-^ 
tion  of  these  condemnation  proceedings. 
Respondent  will  then  act  at  its  peril  if  it 
interferes  with  any  property  or  rifi^ts  of 
the  relators,  protected  by  the  injunctions. 
17  Lll.A.(N^.) 


but  not  appropriated.  The  relators'  rights 
have  been  heretofore  adjudicated  in  their 
equitable  actions,  and,  upon  the  final  deter- 
mination of  these  condemnation  proceed- 
ings, they  will  be  at  liberty  to  immediate- 
ly enforce  and  protect  such  of  their  proper- 
ty rights  as  may  be  thereafter  illegally  in- 
vaded by  the  respondent.  The  condemnation 
will  only  authorize  it  to  use  property  legal- 
ly appropriated.  The  injunctions  were 
granted  in  the  equitable  actions  because  it 
appeared  that  the  respondent  was  taking 
and  damaging  certain  private  property 
rights  of  the  relators  without  just  compen- 
sation, in  direct  violation  of  %  16,  article 
1,  of  the  state  Constitution.  The  respond- 
ent contends  that  it  is  now  endeavoring  to 
proceed  in  strict  compliance  with  the  Con- 
stitution, the  eminent  domain  statute,  and 
the  injunctive  decrees,  and  it  should  be  per- 
mitted to  do  so  without  being  required  to 
condemn,  at  the  relators'  instance,  lands 
which  it  insists  it  wilt  neither  need  nor  use. 
If  respondent  is  not  proceeding  in  good 
faith  (a  condition  not  yet  appearing),  the 
relators  will  be  afforded  ample  protection 
when  its  bad  faith  or  wrongful  acts  shall 
assume  substantial  form.  The  relators'  ri- 
parian rights  and  intejests  here  involved 
have  been  adjudicated  to  be  property  rights, 
which  we  now  hold  to  be  suViject  to  condem- 
nation for  public  use.  This  holding  is  in 
harmony  with  principles  announced  in  the 
following  coses,  pertaining  to  rights  of  a 
somewhat  kindred  nature:  Hatch  v.  Ta- 
coma,  0.  &  G.  H.  R.  Co.  6  Wash.  1,  32  Pac. 
1063;  New  Whatcom  v.  Fairhaveu  Land  Co. 
24  Wash.  493,  54  L.R,A.  190,  64  Pac.  735; 
State  ex  rel.  Smith  v.  Superior  Court,  26 
Wash,  278,  66  Pac.  385;  Seattle  Transfer  Co. 
v,  Seattle.  27  Wash.  520,  68  Pac.  90;  State 
ex  rel.  Smith  v.  Superior  Court,  30  Wash. 
219,  70  Pac.  484.  Mr.  Lewis,  in  the  second 
edition  of  his  work  on  Eminent  Domain^ 
vol.  1,  at  B  58,  says :  "If  property,  then,  con- 
sists, not  in  tangible  things  themselves,  but 
in  certain  rights  in  and  appurtenant  to 
those  things,  it  follows  that,  when  a  person 
is  deprived  of  any  of  those  rights,  he  is  to 
that  extent  deprived  of  his  property,  and 
hence,  that  his  property  may  be  taken,  in 
the  constitutional  sense,  though  his  title  and 
possession  remain  undisturbed;  and  it  may 
be  laid  down  as  a  general  proposition,  based 
upon  the  nature  of  property  itself,  that, 
whenever  the  lawful  rights  of  an  individual 
to  the  possession,  use,  or  enjoyment  of  his 
land  are  in  any  degree  abridged  or  de- 
stroyed by  reason  of  the  exercise  of  the  pow- 
er of  eminent  domain,  his  property  is,  pro 
tanto,  taken,  and  he  is  entitled  to  compen- 
sation." If  riparian  rights,  right  of  access, 
right  of  light  and  air,  and  other  kindred, 
intangible  rights  appurtenant  to.  real  es- 
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nished  to  the  company  within  two  months 
thereafter ;  and  provided  that  legal  pro- 
ceedings to  recover  thereunder  should  not  be 
brought  before  the  expiry  of  three  months 
from  date  of  filing  proofs  at  the  company's 
home  office,  nor  brought  at  all  unless  begun 
within  six  months  from  the  time  of  death. 
The  policy  was  issued  in  consideration  of 
the  payment  of  the  premium,  and  of  the 
statements  of  the  schedule  therein  contained, 
"which  statements  A.bt>  assured  makes  on  the 
acceptance  of  this  policy  and  warrants  to 
be  true."  The  "schedule  of  warranties," 
purporting  to  be  made  by  the  insured,  be- 
gan at  the  top  of  the  third  page  after  the 
signatures  of  the  officers  and  the  agent  of 
the  company  to  the  policy,  and  was  not 
signed  by  the  insured  or  by  the  company. 
There  were  seventeen  separate  statemants, 
numbered  alphabetically,  from  A  to  T. 
Those  from  A  to  L  stated  the  age  and  per- 
sonal characteristics  of  the  insured,  bis  oc- 
cupation and  wages,  the  amount  of  the  pre- 
mium, and  the  name  and  address  of  the 
beneficiary.  The  other  statements,  from 
M  to  F,  were  not  answered,  but  after  each, 
except  O,  which  was  left  blank,  there  was 
a  V-shaped  check  mark  in  the  middle  of  a 
blank  line.  Statement  P,  which  was  one  of 
those  cliallenged,  will  indicate  the  form  of 
the  others.  It  is  as  follows:  "P.  I  have 
never  bad  fits  or  disorders  of  the  brain,  or 
any  bodily  or  mental  infirmity,  except  as 
herein  stated," — followed  by  a  blank  line 
in  which  a  check  mark  was  placed.  After 
the  death  of  the  insured  on  January  28th 
notice  by  telegram  was  given  the  company 
January  Slat,  and  particulars  by  letter  were 
forwarded  the  next  day.  A  formal  state- 
ment on  a  printed  blank  furnished  by  the 
company  was  forwarded  and  received  at  the 
Chicago  office  February  1,  and  at  the  New 
York  office  March  8,  1905.  On  April  19, 
1005,  Eliza  J.  French,  the  beneficiary,  filled 
out  a  further  proof  of  death  at  Cornwall, 
Canada,  presumably  upon  a  blank  furnished 
her  by  the  company,  which  was  forwarded 
to  the  home  office.  In  the  meantime,  and  on 
February  8th,  an  autopsy  had  been  held 
at  the  instance  of  the  defendant  to  ascertain 
the  cause  of  the  death  of  the  insured.  On 
June  5th,  1005,  the  defendant  notified  the 
beneficiary  that  it  had  decided  to  reject  the 
claim.  Thereafter,  and  on  July  18,  1905, 
this  action  was  commenced. 

The  complaint  is  in  the  usual  form,  and 
the  policy,  containing  the  schedule  of  war- 
ranties, is  attached  as  a  part  thereof.  The 
answer  admits  the  issue  of  the  policy,  the 
death  of  the  insured,  and  the  demand  and 
refusal  of  payment.  It  denies  that  the  in- 
sured sustained  any  bodily  injury  through 
external,  violent,  and  accidental  means,  and 
denien  other  averments  of  the  oomplaint  not 


specifically  admitted.  It  alleges  that  af- 
firmative proof  of  death  was  not  forwarded 
within  two  months  thereafter,  aa  required 
by.  the  policy,  and  that  the  action  was 
brought  before  the  expiration  of  three 
months  from  the  date  of  filing  proofs  at  the 
company's  home  office.  It  then  refers  to 
the  warranties  contained  in  the  schedule, 
and  alleges  the  falsity  of  statements  P  and> 
Q,  and  avers  that  the  insured,  at  the  time 
of  the  acceptance  of  the  policy,  was  and  for 
a  long  time  theretofore  had  been  suffering 
froib  chronic  asthma  and  bronchitis.  State- 
ment P  has  already  been  referred  to.  State- 
ment Q  was  treated  as  a  warranty  that  the 
insured  was  in  sound  condition  physical- 
ly when  the  policy  was  issued.  Upon  the 
trial  Dr.  Lathrop,  who  was  called  as  a  wit- 
ness by  the  plaintiff,  testified  on  cross-ex- 
amination, without  objection,  that  he  at- 
tended the  insured  the  winter  before  the 
policy  was  issued  as  his  physician  when  h«- 
was  laid  up  with  bronchitis;  that  he  had 
the  old-man  chronic  bronchitis ;  that  be 
promptly  recovered  from  the  acute  condi- 
tion ;  and  that  he  did  not  have  any  bron- 
chitis during  the  summer.  "I  did  not  douM 
but  what  he  had  a  little  old  chronic  bron- 
chitis, as  all  old  men  have,  but  nothing  that 
called  for  any  attention."  Mrs.  Sinclair,  at 
whose  house  the  insured  had  lodged  twenty 
months  before  his  death,  testified  that  his 
general  health  was  good ;  that  he  had  a  hard 
cold  the  winter  before,  from  which  he  had 
recovered;  that  she  had  not  known  that  it 
was  bronchitis  that  he  had.  The  brakeman 
who  served  on  the  train  with  the  insured 
the  year  before  his  death  testified  that  he 
was  a  strong,  robust  man,  and  that  his 
health  was  excellent  up  to  the  time  of  his 
injury.  Upon  the  close  of  plaintiff's  testi- 
mony, at  defendant's  request,  the  court 
granted  a  nonsuit,  upon  the  ground  that  the 
policy  was  avoided  by  the  falsity  of  the 
statements  with  respect  to  the  physical 
soundness  and  condition  of  the  insured  "as 
to  the  deceased  having  had  bronchitis  at 
some  time  in  his  life."  Thereupon  judgment 
was  entered  in  favor  of  the  defendant,  from 
which  this  appeal  is  taken. 

Mr.  George  B.  NelBon,  with  Messrs. 
W.  H.  Bowe  and  J.  A.  Anderson,  for  ap- 
pellant: 

The  particular  warranty  relied  on  must 
be  pleaded. 

Goldman  v.  Fidelity  t  D.  Co.  120  Wis. 
390,  104  N.  W.  80. 

When  a  forfeiture  of  an  insurance  policy 
is  alleged  on  merely  technical  grounds  not 
going  to  the  risk,  the  contract  will  be  up- 
lield  if  it  can  be  without  violating  any  priD< 
ciple  of  law. 

Appleton  Iron  Co.       British  America 
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Auaur.  Co.  46  Wis.  23,  1  N.  W.  9,  50  N.  W. 
1100. 

Unanswered  questions  do  not  constitute 
them  warranties. 

Dunbar  v.  Phenix  Ins.  Co.  72  Wis.  492, 
40  N.  W.  386;  Hale  v.  Life  Indemnity  ft 
Invest  Co.  86  Minn.  548,  68  N.  W.  182. 

To  coDstitbte  a  warranty  such  as  will ' 
defeat  an  insurance  policy,  the  language 
must  be  clear  and  unequivocal,  and  capable 
of  being  easily  understood  by  the  average 
person. 

Provident  Sav.  Life  Asaur.  Soc.  v.  Cannon, 
103  III.  App.  S34;  Mackinnon  v.  Fidelity 
A  C.  Co.  72  N.  J.  L.  29,  60  Atl.  180;  Mod- 
em Woodman  Acci.  Asso.  v.  Shryock,  64 
Neb.  250,  39  L.R.A.  826,  74  N.  W.-607 ;  Cot- 
ten  V.  Fidelity  &  C.  Co.  41  Fed.  606;  Tren- 
ton V.  North  American  Acci.  Ins.  Co.  {Tex. 
Civ.  App.)  89  S.  W.  276. 

Death  resulted  from  the  wound  "independ- 
ently of  all  other  causes." 

Cary  v.  Preferred  Acci,  Ins.  Co.  127  Wis. 
87,  5  L.R.A.(N.S.)  928,  115  Am.  St.  Rep. 
997,  106  N.  W.  1055;  7  A.  ft  E.  Ann.  Cas. 
484;  Weidner  v.  Standard  Life  ft  Acci.  Ins. 
Co.  130  Wis.  10,  110  N.  W.  246;  Nax  v. 
Travelers'  Ins.  Co.  130  Fpd.  986;  Omberg 
T.  United  States  Mut.  Acci.  Asso.  101  Ky. 
303,  72  Am.  St.  Rep.  413,  40  S.  W.  909; 
Western  Commercial  Travelers'  Asso.  v. 
Smith,  40  L.R.A.  653,  29  C.  C.  A.  223,  56 
U.  8.  App.  393,  85  Fed.  401;  Delaney  v. 
Modem  Acci.  Club,  121  Iowa,  628,  63  L.R.A. 
603,  97  N.  W.  91;  note  to  Fidelity  ft  C.  Co. 
T.  Johnson,  30  L.R.A.  209;  Carroll  v.  Fi- 
delity ft  C.  Co.  137  Fed.  1012. 

Messrs.  Bnndr  ft  Wilcox,  for  respond- 
ent: 

The  fact  of  breach  and  facts  constituting 
the  breach  were  specially  pleaded. 

Blumer  v.  Phoenix  Ins.  Co.  45  Wis.  622. 

The  statements  were  warranties,  proof  of 
the  falsity  of  which  avoids  the  contract, 
whether  they  are  material  or  not. 

Baumgart  v.  Modern  Woodmen,  85  Wis. 
548,  65  N.  W.  713;  Boyle  v.  Northwestern 
Mut.  Relief  Asso.  95  Wis.  312,  70  N.  W. 
351;  Straker  v.  Phenix  Ins.  Co.  101  Wis. 
413,  77  N.  W.  752;  McGowan  v.  Supreme 
Court,  I.  O.  F.  107  Wis.  462,  83  N.  W.  775; 
Loehr  T.  Supreme  Assembly,  E.  F.  U.  132 
Wis.  436,  112  N.  W.  441;  Stewart  v.  Gen- 
eral Acci.  Ins.  Co.  35  Pa.  Super.  Ct.  120. 

The  words  "independently  of  all  other 
causes"  mean  more  than  the  voids 
"proximate  cause.** 

Seaver  t.  Union,  118  Wis.  322,  89  N.  W. 
163. 

Bashford,  J.,  delivered  the  opinion  of  the 
court: 

The  first  question  presented  for  deter- 
mination relates  to  the  alleged  warranties 

n  l.Rj1.(n.s.) 


found  in  statements  P  and  Q,  referred  to  in 
the  statement  of  facts.  Respondent  claims 
that  a  breach  of  warranty  S  is  sufRciently 
alleged  in  the  answer;  but  we  do  not  so  con- 
strue the  pleading.  S  embodies  the  state- 
ment that  the  insured  had  not  had,  and  did 
not  have,  bronchitis.  The  answer  sets  out 
warranties  P  and  Q,  and  alleges  that  the 
same  are  false,  in  that  the  insured,  at  the 
time  of  the  acceptance  of  the  policy,  and 
for  a  long  time  prior  thereto,  had  been  suf- 
fering from  chronic  asthma  and  bronchitis. 
The  rule  is  well  settled  in  this  state  tliat,  in 
an  action  upon  an  insurance  policy,  a  breach 
of  warranty  is  not  available  as  a  defense 
unless  expressly  pleaded.  Goldman  v.  Fi- 
delity ft  D.  Co.  126  Wis.  390,  104  N.  W.  80. 
The  proof  admitted  with  respect  to  the  ail- 
ments mentioned  was  competent  in  support 
of  the  breaches  alleged,  and  could  not  there- 
fore be  considered  as  raising  a  new  and  dis- 
tinct issue.  A  policy  of  insurance  should 
be  construed  the  same  as  any  other  con- 
tract in  order  to  ascertain  the  intention  of 
the  parties  from  the  language  employed. 
Merrill  v.  Travelers'  Ins.  Co.  91  Wis.  329,  84 
N.  W.  1039.  All  provisions,  conditions,  or 
exceptions  which  in  any  way  tend  to  work 
a  forfeiture  should  be  construed  moat 
strongly  against  the  party  preparir^  the 
contract,  and  for  whose  benefit  they  are  in- 
Bcrted.  Appleton  Iron  Co.  v.  British- 
America  Assur.  Co.  46  Wis.  23,  1  N.  W.  9, 
50  N.  W.  1100;  Weidner  v.  Standard  Life 
ft  Acci.  Ins.  Co.  130  Wis.  10,  110  N.  W.  24ti. 
Any  provision  or  exception  which  ia  uncer- 
tain or  ambiguous  in  its  meaning,  or  ia 
capable  of  two  interpretations,  should  re- 
ceive that  coftatrUction  most  favorable  to  the 
insured.  Cook  v.  Benefit  League,  76  Minn. 
382,  79  N.  W.  320;  Travelers'  Ins.  Co.  v. 
Murray,  16  Colo.  296,  25  Am.  St.  Rep.  267, 
26  Pac.  774.  These  familiar  rules  of  con- 
structfon  will  serve  as  a  general  guide  for 
the  consideration  of  the  construction  of  the 
provisions  here  in  question.  The  statements 
in  this  policy  with  respect  to  the  physical 
condition  of  the  insured  are  declared  to  be 
warranties,  and,  if  they  have  been  answered, 
and  the  answers  are  false,  then  there  can  be 
no  recovery.  McGowan  v.  Supreme  Court, 
I.  O.  P.  107  Wis.  482,  83  N.  W.  775.  Wheth- 
er or  not  the  answers  are  false  is  a  question 
for  the  jury,  if  there  is  any  conBict  in  the 
evidence.  Are  the  statements  here  chal- 
lenged to  be  construed  as  having  been  an- 
swered by  the  insertion  of  a  check  mark  in 
the  blank  space  where  an  exception  should 
have  been  inserted,  if  any  was  to  be  madeT 
Or  is  it  reasonable  to  infer  that  the  check 
mark  in  the  blank  space  was  understood  by 
the  insured  as  a  waiver  of  any  response  to 
the  statement  1    It  is  to  be  noted  that  the 
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imlicy  contains  no  warranty  that  the  Btate- 
menta  are  fully  and  truly  answered,  a 
provision  not  infrequently  found  in  such 
contractB.  The  statements  having  heen  pre- 
pared by  the  insurer  for  its  own  protection 
and  the  spaces  check-nurked  apparently  hy 
its  own  agent,  the  paper  must  be  constmed 
in  tiie  most  favorable  light  permissible  for 
the  benefit  of  the  plaintiff.  If  the  state- 
ment was  in  the  form  of  a  question  and  not 
answered,  or  if  the  answer  was  ambiguous, 
then  the  question  itself  would  be  treated  as 
having  bfwn  waived.  First  Nat.  Bank  v. 
Hartford  F.  Ins.  Co.  85  U.  S.  878,  24  L.  ed. 
563;  Daniels  t.  Hudstm  River  F.  Tub.  Co.  12 
Cush.  416,  68  Am.  Dec.  192;  Phceniz  .Mut. 
L.  Ins.  Co.  T.  Raddin,  120  U.  S.  183,  30  L. 
ed.  644,  7  Sup.  Ct.  Rep.  SOO.  In  the  case 
last  eited  It  is  said:  "Where  an  answer  of 
the  .applicant  to  a  direct  question  of  the 
insurers  purports  to  be  a  complete  answer 
to  the  question,  any  substantial  misstate- 
meut  or  omission  in  the  answer  avoids  a 
policy  issued  on  the  faith  of  the  applica- 
tion. [Citing  cases.]  But,  where,  upon  the 
face  of  the  application,  a  question  appears 
to  be  not  ans^^ered  at  all,  or  to  be  imper- 
fectly answered,  and  the  insurers  issue  a 
policy  without  further  inquiry,  they  waive 
the  want  or  imperfection  in  the  answer,  and 
render  the  omission  to  answer  more  fully 
immaterial.'' 

That  an  answer  not  wholly  responsive  can- 
not be  regarded  as  a  warranty  was  held  in 
Federal  L.  Asso.  v.  Smith,  86  III.  App.  427, 
and  Dillebcr  v.  Home  L.  Ins.  Co.  69  N.  Y. 
256,  25  Am.  Rep.  182.  Dilleber  v.  Home  L. 
Ins.  Co.  is  a  leading  case  upon  the  subject. 
It  was  there  held  that,  where,  by  a  policy  of 
life  insurance,  the  answers  of  the  insured 
are  made  warranties,  if  a  question  is  not  an- 
swered, there  is  no  warranty  that  there  was 
nothing  to  answer;  and,  in  the  case  of  a 
partial  answer,  the  warranty  cannot  be  ex- 
tended beyond  the  answer.  In  that  case 
there  was  annexed  to  the  application  a 
statement  signed  by  the  insured,  in  which 
it  was  declared  that  the  answers  contained 
in  the  application  "are  warranted  to  be  full, 
correct,  and  true,  and  that  no  circumstance 
is  concealed  or  withheld  in  relation  to  the 
past  or  present  state  of  hia  health,  etc.," 
and  in  which  it  was  agreed  that,  if  the  an- 
swers were  not  in  all  respects  full,  true,  and 
correct,  the  policy  should  be  void.  It  is  said 
in  the  opinion:  "When  the  language  used  in 
a  policy  may  be  understood  in  more  senses 
than  one,  it  is  to  be  understood  in  the  sense 
in  which  the  insurer  had  reason  to  suppose 
it  was  understood  by  the  assured,  [Citing 
cases.]  Conditions  and  provisos  must  be 
strictly  construed  against  the  insurers,  be- 
cause they  have  for  their  object  to  limit  the 
scope  and  defeat  the  purpose  of  the  prin- 
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eipal  contract,  and,  as  the  Insnrer  prepares 

the  contract  and  furnishes  tiie  language 
used,  any  ambiguity  in  the  contract  rnuat  be 
taken  most  strongly  against  him."  The 
oourt  there  held  Uiat  the  question  was  one 
of  fact,  to  be  sutoiitted  to  a  juiy,  wheUier 
the  answer  wu  honestly  and  fairly  made. 
MacKinnon  v.  Fidelity  &  C.  Co.  72  N.  J.  L. 
29,  60  Ail.  180,  is  strongly  in  point.  The 
warranties  were  in  substantially  the  same 
form  as  in  the  policy  here  under  considera- 
tion,— a  general  statement  followed  by  an 
exception.  There  in  the  blank  apace  was  the 
word  "nowhere."  A  obeck  mark  ia  here 
found.  It  visM  hdd  that  this  word  did  not 
deny  either  of  the  component  clauses  of  the 
statement.  It  is  said  in  the  opinion:  **Here 
we  are  dealing  with  a  question  propounded 
1^  an  insurer  as  the  basis  of  a  warranty  on 
the  part  of  the  insured,  a  breach  of  which 
will  avoid  the  insurer's  eontraot.  Such  ques- 
tions are  formulated  by  the  insnrer  under 
circumstances  that  admit  of  their  being 
clear  and  direct.  The  purpose  for  which 
they  are  to  be  used  ia  thoroughly  under- 
stood, and,  presumably,  they  are  the  result 
both  of  experience  and  of  forethought.  On 
the  other  hand,  th^  are  submitted  to  appli- 
cants for  accident  insurance,  who  as  a  class 
are  not  experts  in  matters  of  this  sort,  or 
in  the  construction  of  langui^^  by  other 
than  the  simplest  rules,  to  be  answered  un- 
der conditions  that  are,  to  say  the  least, 
none  too  favorable  for  critical  examination. 
Under  these  circumstances,  if,  by  reason  of 
an  ambiguity  resulting  from  the  form  in 
which  the  question  has  been  east,  the  answer 
to  it  may  state  the  truth  or  may  state  a 
falsehood,  according  as  the  ambiguity  is  re- 
solved, our  decisions  constrain  us  to  adopt 
the  construction  that  is  most  strongly 
against  the  party  who  is  responsible  for  the 
ambiguity ;  and  to  that  end  our  cases  permit 
the  insured  to  stand  upon  the  strict  form 
of  the  question  put  to  Mm  hy  the  insurer." 
Dunbar  v.  Fhenix  Ins.  Co.  72  Wis.  492,  40 
N.  W.  386,  supports  this  view.  It  is  Uiere 
h»Id  that,  if  an  insurance  company  receives 
an  application  for  insurance  with  a  material 
question  therein  unanswered  or  not  fully  an- 
swered, and  issues  its  policy  thereon,  it 
thereby  waives  a  provision  in  the  policy 
avoiding  it  in  case  the  facts  called  for  by 
such  question  are  not  fully  disclosed.  Hale 
v.  Life  Indemnity  &  Invest.  Co.  65  Minn. 
548,  68  N.  W.  182,  upholds  an  instruction 
given  to  the  jury  that  the  insured  is  bound 
to  answer  accurately  so  far  as  he  undertook 
to  answer,  but  that  his  warranty  could  not 
be  extended  beyond  his  answers  as  actually 
given. 

Counsel  for  respondent,  in  support  of  the 
contention  that  the  check  marks  are  to  be 
treated  as  a  negative  to  the  exception,  refer 
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to  Stewart  v.  General  Acci.  Ids.  Co.  35  Pa. 
Super.  Ct.  120.  The  schedule  of  warranties 
indorsed  upon  the  policy  in  that  case  were 
substantially  in  the  same  form  as  in  the  in- 
stant case.  There  the  line  after  the  excep- 
tion was  left  blank,  while  here  the  check 
mark  is  inserted.  It  was  there  held  that 
no  exception  being  inserted  In  the  blank  line 
was  equivalent  to  a  direct  and  unequivocal 
statement  of  a  fact;  that,  *'if  the  statement 
was  to  be  regarded  as  qualified,  the  qualifi- 
cation must  necessarily  have  been  added." 
We  are  not  prepared  to  yield  assent  to  this 
conclusion,  but  we  regard  the  cases  as  dis- 
tinguishable. The  check  mark  was  a  visi- 
ble sign,  made  so  as  to  attract  attention 
and  to  carry  some  information.  In  the 
absence  of  any  further  proof  upon  the  sub- 
ject, we  are  not  prepared  to  say  that  the  in- 
sured was  obliged  to  treat  the  check  mark 
as  a  negative  to  the  exception,  or  that  he 
might  not  reasonably  have  considered  it  a 
waiver  of  the  statement  or  the  answer  there- 
to. The  insured  may  have  signed  a  written 
application  which  was  the  basis  of  these 
warranties,  and  which,  when  produced,  may 
aid  the  court  in  the  proper  interpretation 
of  this  contract.  As  presented  upon  this 
record,  we  must  hold  that  an  ambigulfy 
exists  with  respect  to  the  conclusion  to  be 
drawn  from  the  warranties  contained  in 
the  policy  with  a  check  mark  in  the  blank 
space  after  the  statements,  and  that  it  is  a 
question  for  the  jury  to  determine  whether 
the  check  marks  are  to  be  treated  as  a  denial 
of  any  exception,  or  as  a  waiver  of  the 
statement  and  any  answer  thereto.  "It  is 
for  the  court  to  say,  in  such  a  situation, 
whether  different  minds  may  reasonably 
differ  as  to  what  was  in  fact  intended,  and, 
if  BO,  for  the  jury  to  say  where  the  truth 
lies."  Vilas  t.  Bundy,  106  Wis.  176,  81  N. 
W.  812.  In  ease  of  ambiguity  in  a  written 
contract,  and  ambiguous  words  or  terms  are 
to  be  construed  by  extrinsic  evidence  or  the 
surrounding  circumstances,  then  the  ques- 
tion Is  one  for  the  jury.  Qanson  Madi- 
gan,  15  Wis.  I4S,  62  Am.  Dec.  659;  Bedard 
V.  Bonville,  87  Wis.  270,  16  N.  W.  185; 
Beoker  t.  Holm,  89  Wis.  86,  61      W.  307. 

It  is  urged  on  behalf  of  the  respondent  in 
support  of  the  judgment  that  It  does  not 
appear  t^at  the  death  of  Uie  insured  was 
the  result  of  "bodily  injuries  sustained 
through  external,  violent,  and  accidental 
means,  indepmdently  of  all  other  causes." 
The  proof  is  undisputed  that  the  Insured  re- 
ceived the  accidental  injury  to  his  leg  caus- 
ing an  abrasion  of  the  skin,  that  an  infec- 
tion started  at  this  place,  and  that  he  died 
fifteen  days  later  from  erysipelas  or  blood 
poisoning.  Hie  contention  is  that  the  acci- 
dental injury  of  itHelf  would  not  have  re- 
Niilted  fatally,  but  that  death  was  due  to 
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un  independent  intervening  cause,  namely, 
the  germs  which  entered  the  system  through 
the  wound.  It  must  be  apparent,  however, 
that  but  for  the  accidental  injury  there 
would  have  been  no  cause  for  infection; 
that,  but  for  the  abrasion,  the  disease  germs 
could  not  have  entered  and  produced  the 
fatal  result.  The  wound  produced  by  the 
accident  was  therefore  the  proximate  and 
sole  cause  of  death.  Gary  v.  Preferred  Acci.' 
Ins.  Co.  127  Wis.  67,  5  L.R.A.(N.S.)  926, 
115  Am.  St.  Rep.  997,  106  N.  W.  1065,  7 
A.  A  E.  Ann.  Cas.  484.  Counsel  for  re- 
spondent insists  that  the  words  "independ- 
ently of  all  other  causes"  do  not  mean  the 
"sole  proximate  cause;"  that  there  was  an  in* 
dependent  intervening  cause,  which  resulted 
in  the  death  of  the  insured,  and  therefore 
the  defendant  is  not  liable.  We  cannot  adopt 
this  interpretation  of  the  language,  or  the 
conclusion  sought  to  be  drawn  from  the  tes- 
timony. The  words  employed  in  this  pol* 
icy  are  substantially  the  same  as  found  in 
Weidner  v.  Standard  Life  A;  Acci.  Ins.  Co. 
130  Wis.  10,  110  N.  W.  246.  In  that  case 
the  insured  was  assaulted  by  a  third  per- 
son,  causing  the  injury,  through  which  bac- 
teria entered,  causing  death  from  blood 
poisoning.  The  question  there  raised  and 
decided  was  whether  or  not  the  assault  was 
for  the  sole  purpose  of  robbery  within  the 
terms  of  the  policy,  and  this  was  held  to  be 
a  question  for  the  jury  to  determine.  It  was 
assumed  in  t!iat  case  that,  if  death  resulted 
from  the  assault  in  the  manner  indicated, 
the  insurance  company  was  liable.  There 
could  have  been  no  recovery  if,  as  contended 
here,  the  entry  of  bacteria  into  the  syst«n 
through  the  wound  must  be  considered  an 
independent  cause.  Hall  v.  American  Ma- 
sonic Acci.  Asao.  86  Wis.  618,  67  N.  W.  366, 
construes  a  policy  which  contains  substan- 
tially the  same  language.  The  court  there 
sustained  the  finding  of  the  jury  that  the 
injury  was  the  sole  cause  of  death,  constru- 
ing it  to  mean  that  the  injury  was  the  sole 
and  proximate  cause  of  the  apoplexy  which 
intervened,  and  which  was  tba  immediate 
cause  of  death.  The  intervening  cause  which 
follows  as  a  natural,  though  not  nerassaiy, 
oonsequence  of  accidental  injury,  cannot, 
therefore,  be  considered  an  independent 
canse  producing  death  under  the  tonus  of 
this  policy.  We  think  the  language  here 
used  can  have  no  more  extensive  meaning 
than  the  words  "sole  and  proximate,**  whidh 
have  so  recently  beoi  interpreted  this 
court  in  the  Gary  Case.  The  view  l^re  ex- 
pressed seems  to  be  the  more  reasonable 
construction  of  this  provision  of  the  policy, 
attd  is  fully  supported  by  the  authorities 
which  follow.  Blood  poisoning  resulting 
from  an  abrasion  of  the  skin  on  the  toe  by 
a  new  shoe,  causing  the  death  of  the  insured. 
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was  attributable  to  bodily  injury  effected  by 
external,  violent,  and  accidental  means  alone, 
within  the  meaning  of  an  accident  policy. 
W'estern  Commercial  Travelers'  Asso.  v. 
Smith,  40  L.R.A.  653,  29  C.  C.  A.  223,  56 
U.  S.  App.  3S3,  85  Fed.  401.  Pneumonia 
caused  by  taking  cold  while  confined  to  bed 
as  a  result  of  an  accident,  when  this  would 
not  have  occurred  had  the  person  been  in  a 
normal  state  of  health,  was  regarded  as  an 
accident.  Isitt  v.  Railway  Passengers' 
Assur.  Co.  L.  R.  22  Q.  B.  Div.  504.  The 
ating  of  an  insect  is  the  proximate  cause  of 
death  resulting  from  blood  poisoning  caused 
by  the  sting.  Omberg  v.  United  States  Mut. 
Acci.  Asao.  101  Ky.  303,  72  Am.  St.  Rep. 
413,  40  S.  W.  009.  It  was  there  held  that 
the  death  was  caused  through  "external,  vio- 
lent, and  accidental  means,"  and  not  as  a 
result  of  poison  "in  any  form  or  manner"  or 
of  "contact  with  poisonous  substances." 
Delaney  v.  Modern  Acci.  Club,  121  Iowa, 
528,  63  L.R.A.  603,  97  N.  W.  91,  holds  that, 
where  death  results  from  disease  which  fol- 
lows as  a  natural,  though  not  necessary, 
consequence  of  a  physical  injury  which  is 
accidental,  it  is  deemed  a  proximate  cause  of 
the  injury,  and  not  of  the  disease,  and  with- 
in the  requirements  of  a  policy  that  death 
must  reaiilt  solely  from  accidental  injury. 
Carroll  v.  Fidelity  &  C.  Co.  {C.  C.)  137 
Fed.  1012,  is  directly  in  point.  The  policy 
seed  on  insured  "against  disability  or  death 
resulting,  directly  and  independently  of  all 
other  causes,  from  bodily  injuries  sustained 
through  external,  violent,  and  accidental 
means."  The  insured  engaged  in  an  alter- 
cation with  another  party,  and  struck  him 
in  the  mouth,  causing  an  .abrasion  on  his 
hand.  Blood  poisoning  set  tn,  caused  by 
microbes  in  the  mouth  of  the  person  receiv- 
ing the  blow.  The  arm  of  the  insured  was 
amputated,  and  death  ensued,  A  recovery 
was  sustained.  See  also  Mardorf  v.  Acci- 
dent Ins.  Co.  [19033  1  K.  B.  584. 

We  must  hold,  therefore,  that,  where 
death  results  from  disease  which  follow*  as 
a  natural,  though  not  the  necessary,  conse- 
quence of  an  accidental  physical  injury,  it 
is  within  the  terms  of  the  accident  policy; 
the  death  being  deemed  the  proximate  re* 
suit  of  the  injury,  and  not  of  the  disease  as 
an  independent  cause. 

The  trial  court  held  that  there  was  a 
breach  of  the  warranties  above  referred  to 
upon  the  ground  that  the  proof  conclusively 
established  that  the  insured  was  afflicted 
with  bronchitis  at  the  time  the  policy  was 
accepted.  As  already  stated,  the  testimony 
on  this  subject  was  admissible  under  the 
avermentfl  of  the  answer  with  respect  to 
statements  P  and  Q,  and  an  amendment  of 
the  pleading  is  permissitile  to  set  up  a 
breacli  of  8.  Statement  S  is  claimsd  to  be 
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'  a  denial  by  the  insured  that  he  had  had,  or 
was  then  suffering  from,  bronchitis  and 
other  diseases  there  mentioned.    It  becomes 
necessary,  therefore,  at  this  time  to  state 
the  conclusion  we  have  reached  with  re- 
spect to  the  terms  employed  in  the  state- 
ments mentioned  if  they  shall  be  found  to 
constitute  warranties.    If  the  jury  deter- 
mines that  the  exceptions  to  these  state- 
ments were  negatived  by  the  insured,  then 
P  warrants  that  he  never  had  any  bodily 
infirmity,  Q  that  he  was  in  a  sound  condi- 
tion physically,  and  S  that  he  never  had 
bronchitis.    There  are  other  representation! 
in  each  of  these  statements,  but  it  is  not 
necessary  to  mention  them  as  their  truth- 
fulness is  not  challenged.    It  is  important 
here  to  determine  the  proper  meaning  to  be 
given  to  the  words  mentioned  when  con- 
strued as  warranties  in  an  accident-insur- 
ance policy.    It  must  be  presumed  that  the 
parties  intended  that  the  words  should  be 
understood  in  thei  r  ord  i  nary  sense  when 
used  in  common  speech.    "Bodily  infirmity" 
means  a  settled  disease,  an  ailment  that 
would  probably  result  to  some  degree  in 
the  general  impairment  of  physical  health 
and  vigor.    It  could  not  have  been  under- 
stood by  the  parties  that  by  this  statement 
the  insured  intended  to  warrant  that  during 
the  sixty-five  years  of  his  life  he  had  never 
suffered  from  any  of  the  ills  that  humao 
flesh  is  heir  to.   Temporary  ailments  from 
which  there  has  been  a  full  recovery,  and 
which  leave  no  perceptible  effect,  cannot  rea- 
sonably be  included  in  this  term.  Bodily 
inflrmity  as  used  in  an  accident  policy  ex- 
empting the  insurer  from  liability  only  in- 
cludes an  ailment  or  disorder  of  a  some- 
what established  or  settled  character,  and 
not  merely  a  temporary  disorder  arising 
from  a  sudden  and  unexpected  derangement 
of  the  system.    Meyer  v.  Fidelity  &  C.  Co. 
96  Iowa,  378,  69  Am.  St.  Rep.  374,  65  N.  W. 
328;  Manufacturers'  Acci.  Indemnity  Co.  v. 
Dorgan,  22  L.RJk.  620.  7  C.  C.  A.  581,  16 
U.  S.  App.  290,  68  Fed.  946.   A  sound  con- 
dition physically  signifies  an  absence  of 
bodily  infirmity,  and  what  has  already  been 
said  applies  to  this  statement.    This  term 
has  been  construed  by  this  court  in  Boyle 
v.  Northwestern  Mut.  Relief  Asso.  95  Wis. 
312,  70  N.  W.  351.     It   is   there  said: 
"  'Sound  health,*  as  used  with  reference  to 
an  application  for  life  insurance,  has  been 
defined  to  mean  a  state  of  health  free  from 
any  disease  or  ailment  that  affects  the  gen- 
eral soundness  and  healthfulness  of  the  sys- 
tem seriously.    The  wortf  'serious'  is  not 
generally  used  to  signify  dangerous,  but 
rather  to  define   a   grave,   important,  or 
weighty  trouble."  A  sound  condition  physic- 
ally means  the  same  an  sound  health,  which 
docs  not  mean  perfect  health.   "A  mere  tem- 
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porary  indisposition  or  silmnit  would  not 
ordinaril)  be  regarded  u  renderii^  the 
health  unsound  within  the  meaning  of  these 
words  when  used  in  an  insurance  ccmtract. 
Speaking  generally,  th^  mean  the  absence 
of  any  vice  in  the  ccwBtitnti<m,  and  of  any 
disease  of  a  serioug  nature,  that  have  a  di- 
rect tendency  to  shorten  life;  the  absence  of 
a  cocdition  of  health  tliat  is  commonly  re- 
garded as  disease,  in  contradiatincUon  to  a 
temporary  ailment  or  indisposition.'*  Pack- 
ard T.  Metropolitan  L.  Ins.  Co.  72  N.  H.  I, 
54  AtL  287.  Other  decisions  to  the  same  ef- 
fect are  Brown  v.  Metropolitan  L.  Ins.  Co. 
65  Mich.  306,  8  Am.  St  Sep.  894,  82  N.  W. 
610;  Manhattan  L.  Ins.  Co.  t.  Carder,  27 
G  C.  A.  344,  42  U.  a  App.  669,  82  Fed. 
980;  Plumb  V.  Penn  Mut  L.  Ins.  Co.  108 
Mich.  94,  65  N.  W.  611;  Diets  t.  Metro- 
politan L.  Ins.  Co.  168  Pa.  604,  32  Atl.  118. 
Whether  the  insured  was  in  a  sound  condi- 
tion physically  would  depend  upon  the  cir- 
cumsUnMs  of  each  case,  and  would  be  a 
question  for  the  jury  to  determine  upon  the 
evidence.  Packard  t.  Metropolitan  L.  Ins. 
Co.  supra;  Metropolitan  L.  Ins.  Co.  t. 
Howie,  68  Ohio  St.  6U,  68  N.  E.  4;  Con- 
nell  T.  Metropolitan  L.  Ins.  Co.  16  Pa.  Super. 
Ct.  520.  In  the  leading  case  of  Barnes  v. 
Fidelity  Mut.  Life  Abso.  191  Pa.  618,  46 
L.R.A.  264,  43  Atl.  341,  it  is  said,  in  sub- 
stance, that  good  health  does  not  mean  ab- 
solute perfection,  but  in  comparative,  and, 
if  the  insured  enjoys  such  health  and 
strength  as  to  justify  the  reasonable  belief 
that  he  is  free  from  derangement  of  organic 
functions,  or  free  from  syi^tums  calculated 
to  cause  a  reasonable  apprehension  of  such 
derangement,  and  to  .ordinary  observation 
and  outward  appearance  his  health  is  rea- 
sonably such  that  might  with  ordinary  safe- 
ty be  insured  and  upon  ordinary  terms,  the 
requirement  of  good  health  is  satisfied.  In 
that  case  it  appeared  that  at  the  time  of 
the  payment  of  the  premium  the  insured 
was  in  bed  with  a  cold  which  developed  into 
pneumonia,  causing  his  death  two  days  later. 
The  court  held  that,  under  these  circum- 
stances, tbe  question  as  to  whether  or  not 
insured  was  in  good  health  was  for  the  de- 
termination of  the  jury. 

The  terms  employed  in  statement  S  must 
he  construed  under  the  rules  already  stated. 
The  warranty,  if  it  be  such,  that  the  in- 
sured had  not  had  and  was  not  then  suffer- 
ing from  bronchitis,  must  be  given  a  rea- 
sonable interpretation  in  arriving  at  the 
intention  of  the  parties.  The  order  for  non- 
suit was  based  upon  the  conclusion  of  the 
court  from  the  evidence  that  the  insured 
had  had  bronchitis  at  some  time  in  'lis  life. 
We  cannot  agree  with  the  view  of  the  learn- 1 
ed  circuit  judge  that  the  proof  established 
I'pvond  controversy  that  the  insured  had 
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ever  had  chronic  bronchitis,  or  that,  if  he 
had  been  so  afflicted  by  the  disease  in  an 
acute  form,  the  policy  was  necessarily 
avoided.  The  object  of  the  parties  was  to 
insure  against  disability  or  death  from  ac- 
cidental injury.  The  present  physical  con- 
dition of  the  insured  as  affected  by  previous 
diseases  was  a  natural  subject  of  inquiry 
as  bearing  upon  the  character  of  the  risk 
and  as  tending  to  increase  liability  to  ac- 
cidents or  of  serious  results  from  accidents. 
The  information  was  doubtless  sought  and 
furnished  with  that  purpose  in  the  minda 
of  both  parties.  Bronchitis,  as  a  medical 
term,  is  defined  by  Webster  as  "inflamma- 
tion, acute  or  chronic,  of  the  bronchial 
tubes  or  any  part  of  them."  M  the  term  is 
given  its  broadest  significanoe,  bronchitis 
would  include  every  hard  cold  that  affects 
the  bronchial  tubes,  or  any  part  of  them. 
We  cannot  assume  that  it  was  the  intention 
of  the  parties  to  use  this  term  in  its  broad- 
est sense,  as  it  would  lead  to  results  which 
are  unreasonable,  if  not  absurd.  Such  a 
construction  should  not  be  adopted  unless 
enforced  by  the  words  employed.  Cady  v. 
Fidelity  &  C.  Co.  (Wis.)  113  N.  W.  967. 
We  conclude  that  the  word  "bronchitis," 
as  found  in  this  policy,  was  used  in  its 
limited  sense  as  meaning  a  chronic  disease 
which  would  not  readily  yield  to  treatment, 
and  which  tended  to  impair  the  health  and 
strength  of  the  insured;  that  it  did  not  in- 
clude an  acute  attack  from  which  he  had 
fully  recovered  at  the  time  the  policy  was 
accepted.  As  already  intimated,  we  do  not 
think  the  proof  showed  conclusively  that 
the  insured  ever  suffered  from  chronic  bron- 
chitis. The  testimony  bearing  on  this  sub- 
ject is  referred  to  in  the  statement  of 
facts.  The  testimony  of  the  attending  phy- 
sician left  it  somewhat  uncertain  whether 
the  diseame  had  become  so  pronounced  and 
settled  aa  to  permanently  affect  the  health 
at  the  time  the  policy  was  accepted.  Two 
other  witnesses  intimately  acquainted  with 
the  insured,  and  who  saw  him  almost  daily 
for  months  before  and  after  that  date,  had 
never  heard  of  his  having  bronchitis,  and 
testified,  in  substance,  that  he  attended 
r^ularly  to  his  work,  and  that  his  general 
health  was  good.  It  is  presumed  that,  if 
the  disease  had  become  settled  so  as  to  im- 
pair the  strength  and'  health  of  the  insured, 
it  would  have  been  perceptible  to  ordinary 
observation.  The  testimony  given  by  the  at- 
tending physician  would  doubtless  have  been 
excluded  if  seasonable  objection  had  been 
made.  Boyle  v.  Northwestern  Mut.  Relief 
Asso.  95  Wis.  312,  70  N.  W.  351;  Green  v. 
Nebagamain,  113  Wis.  608,  89  X.  W.  520. 
As  it  was  received  on  the  trial  without  ob- 
jection, it  was^ntitled  to  full  consideration^ 
but  should  not  have  been  accepted  aa  oon- 
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eluBlTely  estabUihing  the  exiatenoa  of  tbe 
diBCABe.  Tbe  question  rimnld  have  been  sub- 
mitted to  the  jury  upon  all  tbe  testimony  on 
tbe  Bubjeet.  Monlor  t.  American  L.  Ibb.  Co. 
101  U.  S.  708,  S6  L  ed.  1077.  Tbe  case 
cited  is  itrongly  in  point.  There  the  at- 
tending phyeician  testifled  that  tbe  ineured 
had  be«Q  afflieted  with  scrofula  and  chronic 
asthma  before  tbe  policy  was  isBued,  therdiy 
falsifying  statements  in  tbe  ai^ieation  for 
insurance.  There  was,  bowerer,  in  evidence 
the  statements  of  two  medical  examiners 
attending  tbe  application,  representing 
the  insured  was  in  perfect  bealtii  and  as 
nerer  having  any  constitutional  disease,  and 
it  was  held  that  the  case  should  have  been 
submitted  tt^the  jury  on  all  the  evidence. 

Counsel  for  respondent  eontoida  that  the 
action  was  prematurely  conuuemsed.  Tbe 
policy  provides  that  immediate  written  no- 
tice must  be  given  to  the  company  of  any 
accident  uid  injury  for  which  a  claim  Is  to 
be  made,  that  nffirmative  proof  of  death 
must  be  furnished  within  two  months  there- 
after, and  that  legal  prooeedingB  for  recovery 
thereunder  may  not  be  brought  before  the 
e^nry  of  three  montlu  from  date  of  filing 
proofs  at  company's  home  c^oe,  nor  brought 
at  all  unless  beguu  within  six  months  from 
the  time  of  death.  Immediate  written  no- 
tice was  furnished,  as  required,  which  was 
received  at  tbe  company's  home  office  March 
8tb.  An  autopsy  on  the  body  bad  already 
been  held  at  the  instance  of  the  insurer, 
and  the  fact  of  death  and  its  cause  definitely 
ascertained.  So  far  as  tbe  evidence  dis- 
closes, no  further  proof  was  demanded,  al- 
though it  appears  that  the  beneficiary  veri- 
fied a  proof  of  claim  April  19th,  which  was 
forwarded  to  the  compai^.  Both  proofs  of 
claim  were  retained  by  the  cmnpany,  but 
the  answer  alleges  that  the  last  was  not 
furnished  within  two  months  from  tbe  time 
of  death,  an  objection  not  urged  upon  the 
attention  of  the  court  But,  treating  the 
paper  forwarded  on  April  19tb  as  the  affirm- 
ative proof  of  death,  the  respimdent  con- 
tends that  the  action  could  not  be  brought 
before  the  expiration  of  three  months  from 
that  date.  The  action  was  commenced  on 
July  18,  1905.  This  contention  cannot  be 
sustained,  for  the  reason  that,  after  the 
proofs  of  loas  had  been  furnished  the  com- 
pany and  by  it  retained,  it  denied  any 
liability  under  this  policy.  Moreover,  we 
are  not  prepared  to  say  that  affirmative 
proof  of  loss  was  not  furnished  at  an  earlier 
date.  A  policy  containing  substantially  the 
same  provisions  was  under  considenition  up- 
on like  proof  in  Van  Eman  v.  Fidelity  & 
C.  Co.  201  Pa.  637,  61  Atl.  177.  It  was 
there  held  that  affirmative  proof  of  death 
requirpd  by  the  policy  to  be  furnished  the 
company  is  given  where  the  company  is 
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notified  of  death  tram  an  injury,  and  has 
its  surgeon  take  part  in  a  post  mortem  ex- 
amination. It -is  tiiere  said:  *The  eondi- 
tlon  does  not  [nrovide  that  the  proof  is  to 
be  in  writing,  nor  whom  it  ia  to  be  fur- 
nished; but  the  evidence  la  that  inch  proof, 
in  writing,  did  reach  the  company,  which 
acted  upon  it  by  having  its  own  surgeon 
take  part  in  the  post  mortem  emmination." 
Under  the  rule  of  that  case,  affirmatilve  proof 
was  seasonably  furnished  and  tiie  action  was 
commencod  more  than  three  months  there- 
after. Tbe  decision  of  this  point,  however, 
is  placed  upon  tbe  ground  that  tbe  denial 
of  balnlity  vras  a  miver  of  the  provlrion 
as  to  the  time  of  bringing  the  action.  Stip 
ulations  in  policies  of  insurance  that  the 
loss  should  be  paid  within  a  specified  time 
after  proofs  of  loss  are  funiiabed  and  post- 
poning action  in  tbe  meanUme  are  for  tbe 
purpose  of  enabling  the  insurer,  before  pay- 
ing the  loss,  to  make  a  full  Investigatioa 
with  a  view  of  determining  his  liabili^  and 
its  extent,  and  to  dischaige  tbe  obligation, 
if  any,  without  the  costs  of  stdt.  If  the  in- 
surer repudiates  ai^  obllgatitm  under  the 
policy,  there  can  be  no  reason  tar  further 
delay,  and  it  cannot  be  prejudiced  by  an 
immediate  action.  Hence  it  is  held,  both  or. 
reason  and  authority,  tiwt  a  denial  of  any 
liability  on  a  policy  is  a  waiver  of  the  right 
of  the  company  to  have  tbe  stipulated  time 
before  suit  is  begun,  and  that  the  action 
may  be  commenced  at  once.  Hand  Xa- 
tional  Live-stock  Ins.  Oo.  57  Hinn.  SIO, 
59  K.  W.  638;  Merritt  v.  Cotton  States  L. 
Ine.  Co.  66  GaA03;  Whitten  v.  New  Eng- 
land Live  Stock  Ins.  Co.  166  Mass.  S43,  43 
N.  E.  121 ;  Texas  Mut  "L.  Ins.  Co.  t.  Brown. 
2  Posey  Unrep.  Cas.  (Tex.)  160;  Coltunbus 
Mut.  Ufe  Asso.  T.  Plummer,  86  III.  App. 
446;  United  States  Casualty  Co.  v.  Hanson. 
20  Colo.  App.  393,  79  Pae.  176;  Binder  v. 
National  Masonic  Acci.  Asso.  127  Iowa,  35, 
102  N.  W.  190.  On  the  record  here  pre- 
sented, we  conclude  that  the  learned  circuit 
court  erred  in  granting  tbe  nonsuit. 

Tbe  judgment  of  the  Drcuit  Court  ia  re- 
versed, and  the  cause  remanded  for  a  Dew 
triaL 


CALIFORNIA  SUPREME;  COITBT. 
FRANK  COREA,  Respt., 

V. 

BERNARDO  HIGUKRA  et  al.,  Appts. 

(163  C^l.  461,  95  Pac.  882.) 

Way  —  necessity  —  what  constitutcfl. 

1.  The  absence  of  a  constructed  track  for 
teams  to  a  road  on  which  a  grant  of  land 
is  bounded  is  not  sufficient  to  pve  ths 

Digitized  by 


1908. 


CX>REA  T. 


HIGUERA. 


firrante«  a  way  of  necessity  over  remaining 
land  of  the  grantor. 
Trial  —  finding  —  fact. 

2.  A  finding  that  a  right  of  way  specifical- 
ly described  is  appurtenant  to  and  owned  by 
tba  owner  of  a  tract  of  Iwnd  ii  one  of  fact, 
and  not  merely  a  conclusion  oi  law. 
AiHiMl  —  llndlnir  ~  InoraislstencT  —  ef- 
fect. 

3.  Upon  an  appeal  on  the  judgment  roll 
alone,  findings  as  to  the  use  of  a  way  prior 
to  the  conveyance  of  land  to  which  it  is  al- 
leged to  be  appurtenant  cannot  affect  a  find- 
ing that  the  way  was  appurtenant  to  the 
land  convqred,  if  not  inconsistent  therewith. 
Grant  —  appurtenance. 

4.  A  conveyance  of  real  estate  carries  with 
it  an  appurtenant  right  of  way. 
Limitation  of  actions  —  pleading. 

fi.  A  demurrer  on  the  ground  that  the  ac- 
tion ii  barred  by  the  statute  of  limitations 
is  not  good  unless  the  complaint  affirmative- 
Ir  shows  that  fact. 

(April  29,  1908.) 

Caae  Sole.  —  Way  of  nceeasity  where 
other  po»8fble  modes  of  access  exist. 

That  no  implication  of  a  grant  of  a  right 
of  way  can  arise  from  mere  considerations 
of  convenience,  but  that  it  must  be  sup- 
ported by  necessity,  is  a  proposition  upon 
which  the  authorities  are  unanimous. 
Among  tiie  eases  so  holding  are  Carey  v. 
Rae,  W  Cal.  169;  Anderson  t.  Buchanan,  S 
Ind.  132;  Ward  v.  Robertson,  77"  Iowa,  159, 
41  N.  W.  603;  Pousson  v.  Porche,  6  La.  Ann. 
118;  Martin  v.  Patin,  16  La.  55;  Trask  v. 
Patterson,  29  Me.  499;  White  v.  Bradley, 
66  Me.  254;  Stevens  v.  Orr,  69  Me.  323; 
Whitehouse  v.  Cummings,  83  Me.  91,  23  Am. 
St.  Rep.  766,  21  Atl.  743;  Hildreth  v.  Goog 
ins,  Bl  Me.  227,  89  AtL  660;  Nichols  v. 
Luce,  24  Pick.  102,  36  Am.  Dec.  302;  Wills 
V.  Reed,  86  Miss.  446,  38  So.  793;  Oliver  v. 
Pitman,  98  Mass.  46;  Grammar  School  v. 
Jefl'rey's  Neck  Pasture,  174  Mass.  672,  65 
N.  E.  462;  Cooper  v.  Maupin,  6  Mo.  624,  35 
Am.  Dec.  463;  Voasen  v.  Dautel,  116  Mo. 
379,  22  S.  W.  734;  Field  v.  Mark,  125  Mo. 
502,  28  S.  W.  1004;  Batchelder  v.  State 
Capital  Bank,  66  N.  H.  386,  22  Atl.  592; 
Staples  v.  Cornwall,  114  App.  Div.  696, 
99  N.  Y.  Supp.  1009,  affirmed  without  opin- 
ion in  190  N.  Y.  50«,  83  N.  E.  1132;  Re 
New  York,  83  App.  Div.  513,  82  N.  Y. 
Supp.  417;  Gill  V.  Trout,  Tappan  (Ohio) 
251;  Meredith  v.  Frank.  56  Ohio  St.  579, 
47  N.  E.  656;  Jones  Fertilizing  Co.  v.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  7  Ohio  N.  P. 
246;  Lankin  v.  Terwilligpr,  22  Or.  97,  29 
Pac.  268;  M'Donald  v.  Lindall,  3  Rawle, 
492;  Ogden T. Grove,  88  Pa.  487;  Francies's 
Appeal,  06  Pa.  200;  O'Brien's  Appeal.  11 
W.  N.  C.  229 :  Valley  Falls  Co.  v.  Dolan,  0 
R.  I.  489;  Seabrook  r.  King,  1  Nott  ft  M'C. 
140;  Witter  V.  Harvey,  1  M'Cord,  L.  67.  10 
Am.  Dec.  650 ;  Tumbull  v.  Rivers,  3  M'Cord, 
L.  131.  15  Am.  Dec.  B22;  Allev  v.  Carieton, 
29  Tex.  74,  94  Am,  Dec  260;  Hall  ▼.  Austin, 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Santa  Clara 
County  in  plaintiff's  favor  in  an  action 
brought  to  enjoin  interference  with  an  al- 
leged right  of  way.  Aflirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Charles  Clark,  for  appellants: 
The  complaint  does  not  state  facts  show- 
I  ing  a  right  of  way  by  grant,  or  by  limita- 
tion, or  by  necessity,  or  as  appurtenant,  or 
any  right  of  way  whatever. 

Kripp  V.  Curtis,  71  Cal.  64,  II  Pac.  870; 
Blum  V.  Weston,  102  Cat.  366,  41  Am.  St. 
Rep.  188,  36  Pac.  778;  Civil  Code,  662, 
806,  1104,  3622;  Washb.  Easements,  95.  159. 
163;  Alley  v.  Carieton,  29  Tex.  73,  94  Am. 
Dec.  260;  Lide  v.  Hadley,  36  Ala.  627,  76 
Am.  Dec.  338;  Kennedy  v.  Burnap,  120  Cal. 
492,  40  L.R.A.  476,  52  Pac.  843;  Cave  v. 
Crafts,  63  Cal.  135;  3  Washb.  Real  Prop.  § 
626;  Kerr's  Civ.  Code,  i  662;  McShane  v. 
Carter,  80  Cal.  316,  22  Pac.  178;  Parsons 
V.  Johnson,  68  N.  Y.  62,  23  Am.  Rep.  149; 

20  Tex.  Civ.  App.  69,  48  S.  W.  63;  Plimpton 
V.  Converse.  42  Vt.  712;  Dee  v.  King,  78  Vt. 
376,  60  Atl.  1109. 

Accordingly,  it  has  been  held  that  evidence 
that  one  claiming  a  way  by  necessity  had 
purchased  other  land  over  which  to  make  a 
way  to  the  public  road  is  admissible  (Rus- 
sell V.  Napier,  82  Ga.  770,  9  8.  E.  746); 
that  a  right  of  way  cannot  be  acquired  by 
necessity  where  there  is  a  nearer  and  bet- 
ter way  than  the  one  claimed  (Jeter  t. 
Mann,  2  Hill,  L.  641);  that  a  particular 
way  cannot  be  claimed  as  appurtenant  to  an 
allotment  upon  partition  where  access  may 
be  had  by  a  less  burdensome  way  (Murphy 
V.  Lincoln,  63  Vt.  278,  22  Atl.  418). 

So,  where  the  parties  have  considered  and 
agreed  upon  the  mode  of  access  to  coal  con- 
veyed, no  implication  can  be  allowed  of  any 
other  way,  however  convenient  (Baneom  v. 
Cannon,  168  Fa.  22S,  27  AU.  968) ;  nor 
will  the  grant  of  a  way  under  the  surface 
be  impli«l  from  the  fact  that  it  is  more 
convenient  for  the  purpose  of  mining 
(Peame  v.  Coal  Creek  Min.  ft  Mfg.  Co.  90 
Tenn.  619,  18  S.  W.  402). 

And  a  way  of  necessity  ceases  upon  the 
opening  of  a  public  road  by  which  access  is 
afTordf^,  notwithstanding  such  way  is  more 
convenient  than  the  road.  Coasin  v.  Cole 
(Cal.)  96  Fae.  277;  Pierce  Selleck,  18 
Conn.  321. 

The  eourts,  however,  are  not  in  complete 
agreement  as  to  just  what  necessity  will 
give  rise  to  the  implication  of  a  grant  of  a 
way.  Although  in  a  number  of  cases  it  is 
'  said  that  only  a  strict  necessity  can  give 
rise  to  such  implication,  it  n^ould  seem 
that  such  expression  ie  used  as  the  anti- 
thesis of  implication  arising  from  conven- 
ience, and  it  Is  believed  that  no  case  has 
actually  gone  so  far  as  to  deny  a  way 
by  npcesiiity  on  the  ground  that  another 
poflsible  mode  of  access  existed,  which  could 
be  made  available  only  at  a  wholjy  dispro- 
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Lonjfendyke  v.  Anderaon,  101  N.  T.  625,  4 
N.  E.  Q29. 

Mr.  William  H.  Johnson,  for  respond- 
ent: 

In  the  ease  of  a  road  appurtenance,  thpte 
mnst  be,  as  in  this  case,  one  exi8tinj{  at  tbe 
time  of  the  grant,  wbicli  is  open,  laid  out, 
apparent,  and  used  with  the  land. 

Civil  Code,  §662;  Lampman  t.  Milks, 
81  N.  Y.  505;  Quintan  v.  Xuble.  75  Cal. 
200,  17  Pac.  69 ;  Currier  t.  Hoivo!<.  103  Cal. 
431,  37  Pac.  621;  LanKinfr  v.  Wiswall,  5 
Deaio,  813;  Hills  v.  Miller.  3  Paige,  254, 
24  Am.  Dee.  818 :  Watson  v.  Bioren,  1  Serg. 
ft  R.  227,  7  Am.  Dee.  617;  Codling  t.  John- 
son, 9  Bam.  ft  C.  033,  4  Mann,  ft  R.  671, 
8  L.  J.  K.  B.  68. 

"Appurtenance"  ',n  a  deed  includes  and 
will  carry  easements  or  privileges  to  an- 
other's land  when  they  are  anneiced  to  tbe 
granted  premises. 


Swaitz  V.  Swartz,  4  Pn.  351,  45  Am.  Dec. 
607;  Murphy  t.  Campbell,  4  Pa.  480;  Phil- 
adelphia ft  R.  R.  Co.  V.  Philadephia,  47  Fa. 
325;  Lampman  v.  Milks,  supra;  Simmons 
Cloonan,  47  N.  Y.  9;  Curtiss  r.  Ayrault,  47 
N.  Y.  73;  Kurkel  v.  Haley,  47  How.  Pr. 
75;  Outerbridge  t.  Phelps.  13  Abb.  N.  C. 
125,  58  How.  Pr.  77,  13  .Tones  ft  S.  565. 

A  way  which  is  visible  and  perma- 
nently established  at  the  time  of  the  grant 

I  will,  upon  severance  of  the  estate,  pass  as 

,  an  implied  or  eonstmcted  easement  appur- 
tenant to  the  part  of  tiie  estate  for  the 
benefit  of  which  it  was  estabHsbed. 
Cihak  T.  Klekr,  117  III.  643.  7  K.  E.  Ill; 

]  Robinson  r.  Thiailkill,  110  Ind.  117,  10  N. 

i  E.  647 ;  Thompson     Miner,  30  Iowa,  336; 

IHuttemeier  v.  Albro,  18  N.  Y.  48;  Baker 
r.  Rice,  56  Ohio  St.  463,  47  N.  E.  653; 
Mosher  t.  Hibbs,  84  Ohio  0.  C.  376;  Man- 

'beck  T.  Jones,  190  Pa.  171,  42  Atl.  6J6; 


portionate  expense.  Upon  the  other  hand, 
many  courts  have  sifinifled  their  approval 
of  the  dei'Iaration  in  Pettingilt  v.  Porter,  8 
Allen,  1,  85  Am.  Dec.  671,  that  the  word 
"necessary"  cannot  reasonably  be  held  to  be 
limited  to  absolute  physical  necewity,  but 
is  to  receive  a  more  liberal  and  reasonable 
interpretation  so  as  to  include  cases  where 
other  possible  modes  of  ao(^s8  cannot  be 
n>ade  available  without  l<ibor  and  expense 
disproportionate  to  the  value  of  the  proper- 
ty purchased.  Amonf;  the  decisions  which  held 
that  another  wa^v  of  ingress  and  egret^s,  to 
negative  an  implication  of  a  grant  of  a  way 
by  necessity,  must  be  reasonably  practicable, 
see  Trump  v.  McDonnell,  120  Ala.  200,  24 
So.  353;  Smith  v.  Griffin,  14  Colo.  428,  23 
Pao.  n05;  Oaines  v.  Lunsford,  120  Ga.  370, 
102  Am.  St.  Rep.  109.  47  S.  E.  967;  Oliver 
V.  Pitman,  08  Mass.  46;  Sohmidt  v.  Quinn. 
136  Mass.  576;  «DodaU  v.  Godfrev,  53  Vt. 
219,  38  Am.  Rep.  871;  and  Gal'loway  v. 
Bnnenteel,  65  Wis.  70,  66  Am.  Rep.  616,  26 
X.  W.  262,  hereinafter  stated  at  length. 

Ways  in  general. 

There  can  be  no  way  from  necessity  where 
free  access  to  the  property  in  question  is 
afforded  by  a  public  highway  (Pierre  v.  Se)- 
Ie<-k  and  Cassin  v.  Cole,  supra;  O'Brien  v. 
Murphy.  18fl  Mass.  353,  76  N.  E.  700; 
Smvles  v.  Hastings,  22  N.  Y.  217;  Palmer  v. 
Palmer.  71  Hun,  30,  24  N.  Y.  Supp.  613, 
reversed  on  other  grounds  in  150  N.  Y.  139, 
55  Am.  St.  Rep.  653,  44  N.  E.  06tl)  ;  or 
where  the  landowner  has  other  suitable 
means  of  access  (Charleston  ft  W.  C.  R.  Co. 
T.  Fleming.  118  Ga.  699,  45  S.  E.  664,  sub- 
aequent  appml,  110  Oa.  905.  47  S.  E.  541 ; 
Rice  v.  Wade  (Mo.  App.)  Ill  S.  W.  694; 
M'Donald  v.  Lindall,  supra. 

So,  also,  the  existence  of  a  way  by  neces- 
sity has  been  denied  where  the  evidence 
clearly  showed  that  there  were  other  rea- 
sonably practical  ways  of  ingress  and  egress 
(Trump  v.  McDonnell,  supra);  where  there 
was  accesH  bv  means  of  a  road  established 
17  LJIJL(N.S.) 


by  a  decree  of  partition,  leading  to  another 
road  which  was  rendered  impassable  by  a 
ditch  and  a  slough,  which  would  require  an 
expenditure  of  about  $1,000  to  put  in  shape 
for  travel  (Carey  v.  Rae,  58  Cat.  150) ;  or 
where  it  was  not  shown  that  one  claiming  a 
way  by  necessity  could  not  easily  construct 
a  wagon  road  on  its  own  land  (Bully  Hill 
Copper  Min.  ft  Smelting  Co.  v.  Brusmi.  4 
Cal.  App.  180,  87  Pac.  237);  where  settle- 
ment roads  touched  the  tract  in  question, 
though  such  roads  were  steep  and  hilly  and 
in  worse  condition  than  the  public  road  to 
which  access  was  sought,  and  although  it 
was  -shown  that  th<M%  was  a  cut  or  obstme- 
tion  in  plaintiff's  farm,  between  his  residence 
and  the  settlement  road,  where  the  record 
did  not  show  the  character  of  the  obstrufr 
tion,  its  nearness  to  the  highway,  the  ad- 
ditional cost  of  construction,  and  its  rela- 
tion to  the  value  of  the  tract  (Gaines  v. 
Lunsford,  supra) ;  where  a  creditor  who  ex- 
tended an  execution  upon  the  front  of  t^ia 
farm  had  left  a  6-roa  strip  connecting  the 
back  land  with  the  road,  although  such  strip 
could  not  be  made  passable  for  carriages 
without  an  expense  of  from  $25  to $300  (Al- 
len V.  Kincaid,  11  Me.  155)  ;  where  another 
carriage  way  in  place  of  one  obstructed 
might  be  laid  out  at  some  expense  and  with 
Home  impairment  to  the  beauty  and  sym- 
metry of  the  grounds  (Stuyresant  t.  Wood- 
raff.  21  V.  J.  L.  134,  47  Am.  Dec  156); 
where  a  conveyance  provided  a  way  of  acces-* 
sufficient  for  ordinary  purposes,  although 
sucli  way,  which  crossed  a  public  park,  could 
not  therefore  be  used   for  carting  away 
stone  quarried  on  the  premises  (Haskell  v. 
Wright,  23  N.  J.  Eg.  389)  ;  where  no  evi- 
dence was  introduced  tending  to  show  tliat 
the  cost  of  making  an  existing  crossing  over 
a  railroad  available  would  be  greater  than 
the  value  of  the  land  sought  to  be  appro- 
priated for  such  crossing  (Jones  Fertilizing 
Co.  T.  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  7 
Ohio  N.  P.  245)  ;  where  one  claiming  a  way 
by    necessity    tuid    another,  necessitating 
traveling  further  (Screven  t.  Gregorie,  8 
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Cannon  v.  Boyd,  73  Pa.  179;  Overdeer  v. 
Updpgraff,  69  Pa.  110;  Phillips  v.  Phillips, 
48  Pa.  178.  86  Am.  Dec.  577;  Kieffer  v. 
Imhoff,  26  Pa.  438;  Building  Asso.  t.  Getty, 
11  Phila.  SOS;  Thomas  v.  Owen,  L.  R.  20 
Q.  B.  Dir.  220.  62  J.  P.  516,  57  L.  J.  Q.  B. 
N.  8.  198.  68  L.  T.  K.  S.  162.  36  Week.  Rep. 
440;  Ford  v.  MetropoliUn  R.  Co.  L.  R.  17 
Q.  B.  Div.  12;  Kay  v.  Oxley,  L.  R.  10  Q.  B. 
360,  44  L.  J.  Q.  a  N.  S.  210,  33  L.  T.  X.  8. 
164;  Plant  v.  James,  6  Barn,  t  Ad.  791; 
Brown  t.  Alabaster,  L.  R.  37  Ch.  Div.  490, 
67  U  J.  Ch.  K.  8.  86S,  98  T.  H.  S.  205,  36 
Week.  Rep.  16S;  Baylf?  v.  Great  Western 
R.  Co.  L.  R.  26  Ch.  Dir.  434,  61  L.  T.  N.  S. 
337 ;  Barkshire  v.  Grubb,  L.  R.  18  Ch.  Div. 
616,  BOh.  J.  Ch.  N.  8.  731.  46  L.  T.  S. 
383,  39  Week.  Rep.  929;  17  Century  Dig., 
"Easements,"  H  46. 

If  the  owner  of  a  hpuse  and  land  makes 
a  fonned  road  over  the  land  f6r  the  appar- 


ent use  of  the  house,  and  then  conveys  tho 
house  separately  from  the  land  witli  th:- 
ordinary  general  words,  it  aeems  that  a 
right  of  way  over  the  road  will  pass. 

Watts  V.  Kelson,  L.  R.  0  Ch.  166,  40  L. 
J.  Ch.  N.  S.  126,  24  L.  T.  N.  S.  208,  19 
Week.  Rep.  338;  Langley  v.  Hammond,  L. 
R.  3  Exch.  161,  37  L.  J.  Exeh.  N.  8.  118. 
18  L.  T.  N.  8.  868,  16  Week.  Rep.  037; 
Barkshire  v.  Grubb,  snpra. 

Slou,  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  action  allies  that 
on  November  2,  1894,  the  defendant  Ber- 
nardo Higuera  was  the  owner  of  lot  7  of 
the  Uiguera  rancho.  On  that  day  the  de- 
fendants conveyed  a  portion  of  said  lot  to 
John  Freitas,  one  of  the  boundaries  of  the 
tract  conveyed  being  described  as  the  center 
of  the  Higuera  ranch  road,  a  road  eonnect- 


Rich.  L.  158,  64  Am.  Dec.  747)  ;  where  an- 
other ford,  on  lanJs  of  complainant,  could 
be  made  available  by  the.  expenditure  of  a 
few  dollars  (Murray  v.  Ealy  [Tenn.  Ch. 
App.]  57  S.  W.  412);  where  the  premiBcs 
in  question  were  accessible  by  another  road 
which  was  longer  and  not  as  good  (Hyde  v. 
Jamaica,  27  Vt.  443)  ;  where  the  tract  in 
ijuestion  could  be  reached  over  land  of  the 
claimant,  although  not  without  extreme  in- 
convenience  on  account  of  a  hill  which  could 
not  be  crossed  without  making  several  turns, 
and  then  only  with  very  light  loads,  which 
way  might  be  improved  at  an  expense  dis- 
proportionate to  the  income  from  the  hill 
lot.  but  which  would  benefit  the  farm  as  a 
whole  more  than  enough  to  offset  the  cost 
(Dee  V.  King,  73  Vt.  375,  50  Atl.  1109)  ; 
where  the  lauds  in  question  bounded  upon  a 
road  which  was  obstructed  by  a  slough 
which  could  be  bridged  [Huddlcstone 
Love,  13  Manitoba  L.  Rep.  432 ) ;  or  where 
the  land  to  which  a  way  by  necessitv  wa<i 
claimed  bounded  on  a  highway  running  in  a 
cut  about  20  feet  deep  (Titchmarsh  v.  Koy- 
ston  Water  Co.  81  L.  T.  N.  S.  073.48  We.k. 
Rep.  201).  See  also  Kripp  v.  Curtis,  71 
Cal.  62,  11  Pac.  870,  where  it  is  said  that  a 
way  from  necessity  will  not  exist  where  a 
man  can  get  to  his  property  through  his  own 
land,  and  that  the  circumstance  that  the 
way  over  his  own  land  is  too  steep,  or  too 
narrow,  or  that  other  and  like  difficulties 
exist,  does  not  alter  the  case. 

Nor  will  the  fact  that  a  way  which  has 
been  granted  has  become  wet  and  incon- 
venient entitle  the  dominant  owner  to  an 
iucrea»e  in  the  width  of  sucb  way  in  order 
to  render  it  pas-table  and  useful.  Dudgeon 
V.  Bronson,  159  Ind.  562,  95  Am.  St.  Rep. 
31S,  64  N.  E.  910,  65  N.  E.  752. 

Oa  the  other  hand,  in  Myers  v.  Dunn,  48 
Conn.  71,  it  was  held  that  the  existence  of 
a  right  of  way.  for  the  purpose  of  carting 
wood,  to  a  highway  on  the  west,  reserved 
upon  conveyance  of  the  western  portion  of 
a  tract  of  land,  which  right  of  way  wa^  in- 
cluded in  the  conveyance  of  the  central  por- 

i:l.r.a.(n.s.) 


tion,  did  not,  upon  the  erection  of  a  dwell- 
ing house  upon  the  central  portion,  preclude 
the  owner  of  such  central  portitm  from 
claiming  a  way  of  necessity  fiver  the  re- 
maining portion  of  the  tract  to  a  highway 
on  the  east  for  the  increased  necessities  of 
his  lot,  the  £0urt  saying:  "The  plaintiffs 
claim  further,  and  inasmuch  as  ix>th  the 
defendant's  grantor  and  himself  purchased 
land  to  whicn  there  was  appurtenant  a  lim- 
ited right  of  way  over  the  Carpenter  lot,  of 
the  precise  character  of  which  they  had  no- 
tice oy  their  respective  deeds,  they  are  now 
to  be  presumed  neither  to  have  purchased 
nor  intended  to  pnrchaae  any  other,  and  arc 
to  be  stopped  from  claiming  the  way  of 
necessity  over  the  locus  in  quo.  We  cannot 
assent  to  this  proposition.  Upon  the  con- 
veyance of  the  piece  of  land  inaccessible  ex- 
cept for  a  single  purpose,  in  the  absence  of 
j  an  express  agreement  by  the  grantee  to  ac- 
I  <>ept  it  in  that  condition,  the  law  instantly 
laid  in  its  favor  upon  the  loeue  m  quo  the 
burden  of  an  unlimited  way  of  nBeeaaty  for 
all  legal  uses ;  in  the  absence  of  such  agree- 
ment the  law  will  not  presume  that  tlie 
grantee  accepted  in  lieu  of  this  a  right  less 
in  extent  and  value;  on  the  contrary,  it  will 
presume  that  the  grantor  received  payment 
for,  and  intended  to  convey,  land  which,  in 
addition  to  this  unlimited  way,  had  another 
for  a  specified  single  purpose." 

And  in  Camp  v.  Whitman,  61  N.  J.  Eq. 
467,  26  Atl.  917,  it  was  held  that  the  neces- 
sity which  is  the  foundation  of  an  implied 
grant  was  not  satisfied  by  the  existence  of  a 
footway  across  a  park  strip  by  which  the 
lot  was  bounded,  but  that  the  grantee  was 
entitled  to  a  carriage  way  to  her  dwelling 
acrous  the  grantor's  remaining  lands. 

Where  access  to  the  property  in  question 
may  be  had  by  water,  no  way  of  necessity 
exists  across  contiguous  lands,  although 
such  way  may  be  more  convenient.  Kings- 
ley  v.  Gouldsborough  Land  Improv.  Co.  86 
Me.  279,  25  L.R.A.  602,  29  Atl.  1074  (land 
surrounded  on  three  sides  by  sea) ;  Hildretfa 
v.  Googins,  '91  Me.  227.  39  Atl.  660  (lot 
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ing  with  the  county  road.  Thereafter  Frei- 
tas  died,  and  in  1897  the  executors  of  his 
will,  pursuant  to  a  probate  Bale  duly  au- 
thorized and  conftrmed  by  the  superior 
court,  conveyed  the  land  so  acquired  by 
their  testator  to  the  plaintiif,  who  has 
ever  since  been  the  owner  and  in  possession 
thereof.  At  all  the  times  mentioned  there 
had  been  a  road  leading  from  the  land  con- 
veyed to  Freitas  across  the  remaining  por- 
tion of  lot  7  to  the  Higuera  randi  road. 
The  road  which  thus  traversed  lot  7  was 
used  by  defendants  prior  to  their  convey- 
ance to  Freitas,  and,  at  the  time  of  the 
latter's  purchase,  was  open,  laid  out,  and 
used  as  a  means  of  ingress  and  ^ess  to 
and  from  the  land  conv^ed,  "and  was  the 
only  road  so  laid  ont  and  open  by  which' 
said  place  could  be  reached  by  teamj  and 
.  .  .  the  said  road  was  and  had  been 
appnrtoiant  to  said  lands."  The  defend- 
ants claim  to  he  the  ezclusive  owners  of 
said  Toad  and  have  obstructed  it.  It  is  al- 
leged that  plaintiff  is  the  owner  of  and  en- 
titled to  said  right  of  way.    A  demurrer 

bounded  on  one  side  by  ocean) ;  Staples  v. 
Cornwall,  114  App.  Div.  596,  99  N.  Y.  Supp. 
1009,  affirmed  without  opinion  in  190  N.  Y. 
506,  83  N.  E.  1132  (hotel  property  fronting 
on  navigaAile  river  which  could  be  utilixed 
by  construction  of  a  dock) ;  Lawton  ▼.  Riv- 
ers, 2  M^ord,  L.  449,  13  Am.  Dec.  741; 
Tumbull  V.  Rivers,  8  M'Cord,  L.  131.  16 
Am.  Dec.  622  (island  connecting  with  an- 
other  at  ebb  tide). 

Where,  however,  the  way  by  sea  is  not 
available  for  general  purposes-  to  meet  the 
requirements  of  the  uses  to  which  the  prop- 
erty may  naturally  be  put,  it  may  fairly  be 
implied  that  a  way  of  necessity  was  in- 
tended to  be  granted.  Orammar  School  v. 
Jeffrey's  Neck  Pasture,  174  Mass.  672,  55 
N.  E.  462,  where,  although  it  appeared  that 
a  steamer  usually  ran  up  and  down  the 
river  twice  a  day  in  the  summer,  which  was 
commonly  used  by  persons,  there  was  testi- 
mony that  the  only  way  to  get  to  the  prop- 
erty with  a  team  was  t>y  the  way  ctaimed, 
and  evidence  to  warrant  the  flndii^  that  the 
way  1^  water  was  not  available  at  all  sea- 
sons of  the  year  for  the  transportation  of  all 
snch  things  as  might  be  needed  for  the  use 
of  the  land  In  a  reasonable  way. 

All^ways. 

As  a  general  rule,  when  a  lot  fronts  on 
a  street  or  other  eatabUshed  way,  no  way 
of  necessity  throu(^  an  alley  to  a  part  of 
it  can  be  implied.  See  Smith  v.  Griffin,  14 
Colo.  429,  23  Pac.  905,  where  a  lot  75  feet 
in  depth,  having  a  dwelling  upon  the  front, 
and  upon  the  rear  a  coal  house  and  ash  pit, 
fronted  upon  a  highway  from  which  access 
might  b©  had  to  all  parts  of  the  premises; 
Morgan  v.  Meuth,  60  Mich.  238,  27  N.  W. 
509,  where  the  claimant  could  reach  the  rear 
of  his  premises  by  a  passageway  over  his 
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to  the  complaint  having  been  overruled,  the 
defendants  answered,  denying  the  allega- 
tions of  the  complaint  regarding  the  exist- 
ence of  the  rood  in  question;  denying  that 
said  alleged  road  was  open,  laid  out,  or 
used,  at  the  time  of  Freitas's  purchase,  or 
that  .of  plaintiff,  or  that  it  was  the  only 
road  by  which  said  place  could  be  reached 
by  team.  The  answer  denies,  further,  that 
the  road  was  or  is  appurtenant  to  the  land 
of  plaintiff,  or  that  plaintiff  is  the  owner 
of  any  right  of  way  over  defendants'  lands. 
By  way  of  afflrmative  defense  it  is  alleged 
that  the  land  convoyed  to  Freitas  and  sub- 
sequently to  plaintiff  was  at  all  times 
bounded  on  one  side  by  the  main  Higuera 
ranch  road,  by  which  the  plaintiff  and  hit 
predecessors  had  access  to  and  from  his 
lands  to  the  county  roads.  There  is  a  fur- 
ther avennoit  that  uiy  use  whiidi  plaintiff 
or  Freitas  may  have  made  of  the  road  over 
defenduits'  lands  was  solely  by  the  permis- 
sion of  the  defendants.  The  court  finds  that 
at  the  times  of  the  conveyances  to  Freitas 
and  to  plaintiff  'there  had  been  and  was, 

own  land,  though  the  alley  in  question  would 
be  more  convenient;  Field  v.  Mark,  125  Mo. 
502,  28  S.  W.  1004,  where  claimant's  lota 
abutted  on  the  street,  and  one  of  them  had 
an  alley  along  its  whole  south  side;  Hut- 
temeier  v.  Albro,  2  Bosw.  646,  where  a  lot 
having  a  dwelling  house  on  both  front  and 
rear  fronted  on  a  street;  Milliken  v.  Dennv, 
135  N.  C.  19,  47  S.  E.  132,  where  the  lot 
conveyed  fronted  about  378  feet  on  each  of 
two  streets  216  feet  apart;  Bailey  v.  Grav, 
53  S.  C.  503,  31  S.  E.  354,  where  access  to 
claimant's  lot  might  be  had  from  public 
streets  on  the  north  and  east;  Fischer  v. 
Laack,  76  Wis.  313,  46  N.  W.  104,  where 
claimant  had  sufficient  Ingress  and  c^ess 
to  and  from  his  lot  by  a  street  on  which  it 
fronted. 

No  necessity  from  which  the  grant  of  a 
right  of  way  through  an  alley  to  the  rear 
of  a  lot  may  be  implied,  exists  where  there 
is  no  other  existing  access  to  the  claimant's 
garden  and  ice  house  f^r  a  team,  but  such 
a  way  could  be  constructed  through  his 
premises,  which,  though  more  cireuitous, 
would  not  be  impracticable  or  very  expen- 
siva  (Warren  t.  Bhike,  64  Me.  276,  89  Am. 
Dec  748) ;  or  where  another  way  which 
might  be  constructed  across  claimant's  own 
premises  would  destroy  an  ornamental  gar- 
den (Fetters  v.  Humphreys,  18  N.  J.  Eq. 
260);  or  where  the  whole  front;  or  prac- 
tically the  whole  front,  of  the  lot  is  coven  d 
by  buildings  ( Motsford  t.  Wallace,  69  Conn. 
263,  37  Ati.  902;  Gayetty  v.  Bethune,  14 
Mass.  49,  7  Am.  Dec  188;  O'Brien's  Appeal, 
11  W.  N.  C.  229;  Ogden  v.  Grove,  38  Pa. 
487 ;  Francies's  Appeal,  96  Pa.  200, — in 
which  latter  case  no  other  access  to  a  privy 
vault  at  the  rear  of  the  premises,  for  the 
purpose  of  cleaning  It,  could  be  had  except 
trough  the  house.  Contra,  Groodall  v,  God- 
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lejuliug  from  th«  IkoA  m  PonTtyed  across 
the  remaining  portion  of  lot  7,  a  road  used 
by  the  defendants  prior  to  their  conveyance 
with  the  lands  eoiiTeyed  to  Freitas.  Thie 
road  is  found  to  tATe  been  open,  laid  out. 
and  need  as  a  means  of  ingress  or  egress 
to  said  lands,  and  was  the  only  road  an 
laid  out  and  open  hy  which  said  lands  oould 
be  reached  by  team.  Said  road  was,  at  the 
time  of  Freitas's  purchase,  appurtenant  to 
said  lands  and  piused  with  the  same.  It 
was  appurtenant  to  said  lands  at  the  time 
plaintiff  purchased,  and  passed  to  him  as 
appurtenant  thereto.  There  is  a  flndinf; 
tbat  plaintiff  "is  the  owner  of  and  entitled 
to  said  right  of  way  over  the  lands  of  de- 
fendants to  the  county  road,  to  pass  and 
repass  on  foot  and  witii  team.**  The  oourt 
further  flnda  that  the  lands  of  plaintiff 
are  bounded  <»  me  lide  the  Hignera 
ranch  road,  which  was  and  la  an  ofea  trav- 
eled road  leading  to  the  ooun^  road.  Said 
Higuera  ranch  road  was  not,  prior  to  thb 
commencement  of  this  action,  used  by 
plaintiff,  and  plaintiff  "has  not  easy  access 

frey,  53  Vt.  219,  38  Am.  Rep.  871,  where  the 
court  held  reaaonable,  and  not  strict^  neces- 
sity to  be  tlw  teat) . 

.  Passage — and  stairways. 

No  way  of  necessity  can  be  claimed 
through  a  door  between  a  hall  rotunda  and 
a  barroom,  where  the  barroom  has  an  en- 
trance opening  upon  the  street.  Walker  v. 
Clifford,  128  Ala.  67,  86  Am.  St.  Rep.  74,  29 
So.  fi88;  Belnr  t.  Moore,  78  A^.  296,  84 
S.  W.  219. 

No  way  of  necessity  through  a  portion  of 
a  building  exists  in  favor  of  the  lessee  of 
another  portion  who  has  other,  though  less 
convenient,  ways  of  access  to  the  portion 
leased.  Ramirez  T.  McCormiek,  4  Cal.  246; 
Ward  y.  Robertson,  77  Iowa,  169,  41  N.  W. 
603. 

In  Stillwell  v.  Foster,  80  Me.  83S,  14 
Atl.  731,  it  was  held  that  no  way  of  neces- 
sity, in  favor  of  the  grantee  of  one  of  two 
adjacent  stores,  existed  in  the  stairway 
with  an  entrance  from  the  street,  leading  to 
the  second  story,  as  against  the  grantee  of 
the  other  store,  as  he  could  make  a  stair- 
wav  npon  bis  own  premises. 

And  in  Quimby  t.  Straw.  71  X.  H.  160, 
51  Atl.  608,  it  was  held  that  where  the  own- 
ers of  adjacent  lots  built  a  block  covering 
both  lots,  having  a  party  wall  on  the.  divid- 
ing line  extending  to  the  top  of  the  second 
Htory,  the  third  and  fourth  stories  being 
rented  in  common,  no  way  of  necessity  ex- 
isted in  favor  of  the  grantee  of  one  of  such 
lots  over  the  stairways  and  passageways  in 
the  portion  of  the  building  upon  the  other 
lot,  where,  after  the  continuation,  by  the 
other  party,  of  the  {utrtition  wall  through 
the  third  and  fourth  stories,  such  grantee 
i-iinntructed  stairways  in  his  portion  of  the 
building  between  thoM  stories  and  tiie 
street. 
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to  said  Higuera  ranch  road  for  any  pur- 
pose to  and  from  his  own  lands  or  at  all." 
It  is  found  "that  plaintiff  is  entitled  to  the 
^d  right  of  way  as  appurtenant  over  the 
lands  of  defendants,"  and  there  is  a  finding 
against  the  allegation  of  the  answer  that 
the  use  of  said  way  by  plaintiff  and  his 
predecessors  was  by  the  permission  of  de- 
fendants. Upon  these  findings  the  court  en- 
tered a  judgment  declaring  the  plaintiff  to 
be  the  owner  of  the  roadway  described  in 
the  complaint,  and  enjoining  tiie  defend- 
ants from  obstructing  said  road  or  inter- 
fering with  plaintiff's  use  thereof.  The  de- 
fendants appeal  from  the  judgment.  The 
CTidence  is  not  before  us,  the  appeal  being 
taken  on  the  judgment  roll  alone. 

The  principal  point  urged  is  that  neither 
the  complaint  nor  tiw  findings  atat«  a  ease 
entitling  the  plaintiff  to  relief,  .^umin^ 
that  the  plaintiff  claims  a  "way  of  neces- 
sity,'* the  appellants  argue  that  the  facts 
allied  and  found  do  not  authorise  the  as- 
sertion of  such  right.  This  conclusion  is 
undoubtedly  sound.    The  oomplaint  shows. 

In  Onterbridge  t.  Phelps,  IS  Jones  ft  8. 
SS6,  it  was  held  that  where  access  to  an 
office  might  be  bad  from  a  side  street  no 
way  of  necessity  could  be  claimed  by  a 
lessee  thereof  through  a  connecting  build- 
ing fronting  on  a  more  frequented  street. 

On  the  other  hand,  in  Dillman  v.  Hoffman. 
38  Wis.  67S,  where  a  permanent  business 
block  of  several  stories  was  so  built  that 
the  owner  had  access  to  the  upper  stories 
by  certain  stairways  and  passages  and  a 
hall,  and  different  portions  thereof  were 
afterward  conveyed  to  different  grantees,  it 
was  intimated,  alUiough  the  oourt  found  it 
unnecessary  to  decide  the  question,  that  a 
mutual  easement  of  necessity  existed  over 
such  stairs,  passages,  and  halls,  although 
either  party  might  have  so  altered  his  part 
of  the  building  as  to  have  made  internal  ac- 
cess to  the  upper  stories,  but  not  without 
such  change  in  the  structure  and  uses  of 
bis  part  as  would  make  it  virtually  a  differ- 
ent building. 

And  in  Galloway  v.  Bonesteel,  65  Wis.  79, 
56  Am.  Rep.  616,  26  N.  W.  262,  where  a 
building  contained  two  stories,  and  a  public 
ball  on  the  second  floor,  the  south  store  in- 
cluding a  stairway  which  was  the  only  en- 
trance to  such  hall,  it  was  held  that  the 
grantee  of  one  of  the  stores  had  a  way  of 
necessity  in  such  stairway  as  against  the 
grantee  of  the  store  containing  it,  where  no 
other  entrance  from  the  street  could  be 
constructed  without  destroying  the  front  of 
the  store  below  and  the  adaptability  of  the 
room  above  for  public  meetings. 

For  an  ttcbauaitre  discussion  of  the  subject 
of  implication  from  necessity  of  easement 
other  than  right  of  way,  see  note  appended 
to  Miller  t.  Hoesehler,  8  L.R»A.(N.a)  327. 
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CROSS-APPEALS  from  a  judgment  of 
the  Appellate  Court,  First  District,  re- 
versing a  decree  of  the  Superior  Court  for 
Cook  County  with  directions  perpetually  to 
enjoin  the  maintenance  of  a  nuisance  on  de- 
fendant's premises;  defendant  appealing 
from  BO  much  of  the  decree  as  granted  the 
injunction ;  and  plaintiffs  appealing  from 
80  much  as  refused  to  prohibit  defendant 
from  keeping  any  horses  on  his  premises 
and  to  compel  him  to  remote  an  obstruction 
from  a  sidewalk.  Affirmed. 

Statement  by  Hand,  J.: 

This  was  a  bill  in  chancery  filed  in  the 
luperior  court  of  Cook  county  by  the  com- 
pls^nants,  Oehler  and  Reichhold,  against  the 
defendant,  Charles  Levy,  to  restrain  Levy 


from  maintaining  a  nuisance  upon  certain 
premises  situated  in  the  city  of  Chicago 
which  belonged  to  him  and  which  adjoined 
property  owned  by  the  complainants. 

It  appears  from  the  pleadings  and  proofs 
that  the  complainants  are  the  ovniers  of  a 
flat  building,  containing  10  flats,  fronting 
upon  South  Lincoln  street,  in  the  city  of 
Chicago,  which  flats,  with  the  exception  of 
one  which  is  occupied  by  Oehler  as  a  resi- 
dence, are  occupied  as  residences  by  tenauts 
of  the  complainants;  that  the  defendant  is 
the  owner  of  two  lots  immediately  north  of 
and  adjoining  the  complainants'  flat  build- 
ing, fronting  upon  the  same  street;  that 
defendant's  south  lot  is  improved  with  a 
basement  and  one-story  brick  building,  in 
which  the  defendant  keeps  the  horses,  about 


The  question  whether  or  not  any  particu- 
lar stable  is  a  nuisance  will  often  depend 
upon  the  eharacter  of  the  neighboring  prop- 
erty,— the  property  "seeking  protection." 
Hochstrasser  v.  Martin,  74  Hun,  338,  26  N. 
Y.  Supp.  410  (there  being  a  hennery  and 
privy  on  plaintiff's  own  lot,  producing  of- 
fensive odora)  ;  Rodenhauser  v.  Craven,  141 
Pa.  646,  23  Am.  St.  Rep.  306,  21  Atl.  774 
(carpet-cleaning  establishment  and  stable 
immediate  opposite  plaintiff's  kitchen  »nd 
dining  room) ;  Curtis  t.  Window,  supnu 

Bat  it  is  no  defense  that  there  is,  on  de- 
fendant's premises,  another  and  smaller 
stable  built  prior  to  plaintifTs  house,  and 
which  causes  as  much  annoyance  as  the 
stable  complained  of.  Filson  v.  Crawford, 
supra. 

Nor  is  it  any  defease  that  the  site  se- 
lected is  desirable  and  convenient,  when  it 
appears  that  other  sites  not  far  distant 

could  have  been  procured  at  a  less  cost,  and 
when  defendant  had  been  notified,  prior  to 
the  building  of  the  stable,  that  plaintiff 
intended  to  enjoin  him  from  so  doing.  Ibid. 

But  in  McKenzie  v.  Kayler,  15  Manitoba 
L.  Rep.  660,  it  was  held  that  the  fact  that 
the  locality  where  the  livery  stable  there 
involved  was  situated  was  likely,  in  &  short 
time,  to  be  given  over  to  business  places, 
was  not  to  influence  the  decision,  when,  at 
the  time  of  the  suit,  such  locality  was  a 
residential  section;  and  this  was  true  though 
the  land  thereabout  had  already  acquired  a 
speculative  value  in  anticipation  of  the 
change. 

A  stable  in  the  immediate  vicinity  of  a 
hotel  is  not  necessarily  a  nuisuice.  Shivery 
v.  Streeper,  24  Fla.  103,  3  So.  866  (injunc- 
tion to  retrain  conversion  of  a  store  build- 
ing into  a  livery  stable  close  the  hotel) ; 
Bonaparte  v.  Denmead  (Md.)  6S  Atl.  697 
(a  stable  accommodating  18  horses,  situated 
close  to  an  apartment  house ) .  And  see  Har- 
rison V.  Brooks,  20  Ga.  637,  and  Coker  v. 
Birge,  infra. 

And  fhe  same  is  true  of  a  stable  in  dose 
proximity  to  a  church.  St.  James  Church 
T.  Arrington,  36  Ala.  646,  76  Am.  Dec.  332, 
infra;  Albanv  Christian  Church  t.  Wilbom, 
112  Ky.  607,  66  S.  W.  285,  infra. 
17LJIA.(N£.) 


A  stable  is  none  the  less  a  nuisance  be- 
cause it  is  conducted  as  stables  are  ordi- 
narily conducted,  or  because  it  is  equipped 
with  all  "modern  improvements,"  if.  ad  a 
matter  of  fact,  it  seriously  and  substan- 
tially interferes  with  complainant  in  his 
reasonable  enjoyment  of  life  or  property. 
Drysdale  v.  Du^s,  26  Can.  S.  C.  20  (odon 
and  noises  proceed!^  from  a  livery  stable) ; 
Rapier  v.  London  Tramwavs  Co.  [1S93]  S 
Cb.  688;  Aldrich  t.  Howard,  8  R.  I.  246 
(noises,  smells,  and  vermin  caused  by  a  liv- 
ery stable  situated  near  plaintiff's  house), 
cited  with  approval  in  Flint  v.  Russell,  5 
Dill.  161,  Fed.  Cas.  No.  4,876,  infra;  Fil-wn 
V.  Crawford,  23  N.  Y.  S.  R.  335,  5  N.  Y. 
Supp.  882  (noises  and  smells  from  livery 
stable  close  by  plaintiff's  dwelHn<;). 

And  this  principle  is  recognized  in  Dur- 
fey  V.  Thalheimer,  86  Ark.  644,  100  S.  W. 
619,  infra;  and  Broder  v.  Baillard,  L.  R  £ 
Ch.  Div.  602. 

There  may,  however,  be  found  eases  con- 
taining language  not  altogether  reconcilable 
with  the  proposition  that  a  stable,  though 
properly  constructed  and  carefully  conduct- 
ed, may  nevertheless  be  a  nuisance. 

Thus,  in  Harvey  v.  Consumers'  Ice  Co.  104 
Tenn.  683,  68  S.  W-  318,  where  the  sUUe 
overhung  plaintiff's  cotta^  and  was  -witluii 
3  feet  of  his  windows,  curtaining,  as  he  oon> 
tended,  the  peaceable  and  comfortable  en- 
joyment of  his  home  by  offensive  odora  and 
noises  of  both  the  horses  and  the  stable 
hands,  the  jury  were  held  properly  instruct- 
ed to  find  for  defendant  if  the  matters  com- 
plained of  were  only  such  as  were  ordinarily 
incident  to  stables;  the  eonrt  saying: 
"Whatever  is  necessary  for  the  proper 
handling  of  stock  and  caring  for  a  stable 
does  not  make  the  owner  thereof  liable  to 
anybody."  Likewise,  Dubos  v.  Dreyfous,  5S 
La.  Ann.  1117,  27  So.  663,  infra. 

And  in  Fischer  v.  Sanford,  12  Pa,  Super. 
Ct.  436,  an  action  by  an  adjoining  own- 
er iwainst  the  proprietor  of  a  livery  sta- 
ble for  damages  caused  1^  odors,  noises, 
and  the  permeation  of  urine  into  plaintiff's 
cellar,  it  was  said,  sustaining  a  verdict  for 
plaintiff,  that  the  case  had  been  tried  on  the 
right  tiieoiy  when  the  jury  were  charged 
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20  in  Dumber,  used  by  him  in  deliTeriog 
newspapers  for  several  of  the  companies 
publishing  daily  newspapers  in  the  city  of 
Chicago;  that  the  defendant  has  in  his  em- 
ploy 10  or  12  men  engaged  in  delivering 
said  newspapers;  that  the  floor  of  the  build- 
iag  above  the  basement  is  about  5  feet 
above  the  street  level,  which  floor  is  reached 
by  a  driveway  6  feet  wide,  commencing  at 
the  street  and  extending  to  said  floor  at  the 
front  of  the  building;  that  the  horses  are 
kept  in  the  building  above  the  basement 
and  the  wagons  in  a  building  upon  the  ad- 
joining Jot;  that  the  horses  are  harnessed  in 
the  building  where  kept  and  led  or  driven 
down  said  driveway  to  the  street,  where 
they  are  hitched  to  the  wagons,  which  are 
run  out  upon  tbe  street  for  that  purpose; 

that  plaintiff  could  not  recover  from  the 
mere  fact  of  there  being  a  livery  stable,  but 
that  he  had  to  show  "negligence"  in  its 
construction  or  operation. 

The  rule  that,  where  the  "thing  sought 
to  be  restrained  is  not  unavoidably  and  in 
itself  noxious,  but  only  something  which 
may,  according  to  eircamBtances,  prove  so," 
an  injunction  will  not  lie  in  advance,  is  ap- 
plicaUe  to  stables,  on  the  ground  that  a 
.stable  is  not  necessarily  a  nuisance,  and 
whether  any  particular  stable  will  prove  so 
remains  to  be  "ascertained  from  future 
events."  That  a  stable  will  prove  a  nuisance 
is  not  to  be  presumed,  and  consequently  an 
injunction  will  not  lie  to  enjoin  its  erection. 
Flint  T.  Russell,  supra  (livery  stable  pro- 
posed to  be  erected  in  a  residental  section) ; 
Keiser  v.  Lovett,  66  Ind.  240,  44  Am.  Rep. 
10  (buggy  shed  and  stable  to  accommodate 
one  horse,  to  be  erected  25  feet  from  plain- 
tiff's well  and  28  feet  from  his  house)  ;  Cur- 
tis V.  Winslow,  38  Vt.  690  (  horse  barn  bting 
located  10  feet  from  plaintiff's  house)  ;  Al- 
l>any  Christian  Church  v.  Wilborn,  112  Ky. 
507,  66  S.  W.  286  (a  private  stable  27  feet 
distant  from  a  church) ;  St.  James  Church 
V.  Arrington,  36  Ala.  546,  76  Am.  Dec.  332 
(the  injury  to  be  apprehended  from  a  stable 
near  a  church  not  being,  the  court  said,  of 
a  "vast  and  overwhelming  character,"  as 
is  requisite  for  the  issuance  of  an  injunc- 
tion) ;  Hyden  v.  Terry,  32  Ky.  L.  Rep.  1198, 
108  S.  W.  241  (suit  by  owner  of  property  42 
feet  distant  from  the  proposed  stable  and  on 
opposite  side  of  street) ;  Shivery  v.  Streeper. 
24  Fla.  103,  3  So.  865  (suit  by  proprietor  of 
adjoining  hotel  to  enjoin  conversion  of  a 
store  building  into  a  livery  stable)  ;  Stilwell 
V.  Buffalo  Riding  Academy,  21  Abb.  N.  C. 
472,  4  N.  Y.  Supp.  414  {stable  with  46 
stalls,  90  feet  from  plaintiff's  property); 
Kirkman  v.  Handy,  11  Humph.  406,  64  Am. 
Dec.  46  (bill  by  adjoining  owner  to  re- 
strain completion  of  livery  stable). 

The  court,  in  Aldrich  v.  Howard,  7  R.  I. 
87.  80  Am.  Dee.  636,  recognizes  the  force  of 
this  principle,  though  it  was  there  held  that, 
since  a  demurrer  to  a  bill  praying  an  in- 
junction to  enjoin  the  completion  and  usei 
of  a  livery  stable  in  dose  proximity  to 
17  L.RJL.(N.S.) 


that  the  defendant  has  suffered  the  building 
where  said  horses  are  kept  to  become  flittiy. 
and  manure  and  urine  to  accumulate  in  and 
about  said  building  in  large  quantities,  from 
which  noxious  and  offensue  odors  are  given 
off,  which  enter  said  flat  building  and  con- 
taminate the  air  therein;  that  the  horses 
during  all  hours  of  the  night,  in  passing  to 
and  from  the  building  where  they  are  kept 
and  while  standing  in  their  stalls,  and  by 
walking,  pawing,  and  kicking,  make  a  great 
deal  of  noise;  that  the  men  in  charge  of  the 
horses,  while  handling  the  same,  use  loud, 
profane,  and  obscene  language;  that  said 
driveway  obstructs  the  free  passage  of  pe- 
destrians upon  tbe  street  in  front  of  the 
defendant's  building;  and  that  the  offensive 
odors  given  off  from  the  accumulated  man- 

plaintiff's  dwelling,  store  buildings,  and  ho- 
tel admitted  the  allegations  that  the  stable 
would  prove  a  nuisance,  this  rule  did  not 
apply. 

But  in  Shiras  t,  Olinger,  50  Iowa,  671, 
33  Am.  Rep.  138,  the  rebuilding  of  a  livery 
stable  upon  the  plan  of  the  former  stable 
was  restrained  at  the  suit  of  an  adjoin- 
ing owner,  It  having  been  shown  that, 
by  reason  of  the  proximity  of  the  sta- 
ble doors  to  plaintiff's  dwelling,  and  of 
the  method  of  disposing  of  the  manure, 
the  stable  had  actually  proved  to  be  a  nui- 
sance. The  court  distinguished  Flint  v. 
Russell,  supra,  on  the  ground  that  in  the 
present  case  it  had  been  demonstrated  that 
the  eonstruetion  of  the  stable  was  such  as 
to  render  it  a  nuisance ;  but  in  Flint  v.  Bus- 
sell  no  such  demonBtrntion  had  taken  plao^ 
and  there  the  fault,  if  any,  would  lie  in  tiia 
"mode  of  keeping"  the  stable. 

Coker  v.  Birge,  9  Ga.  425,  54  Am.  Dec. 
347,  seems,  however,  to  hold  that  it  is  but 
reasonable  to  anticipate  that  a  livery  sta- 
ble will  be  so  used  as  to  prove  a  nuisance. 
This  was  an  injunction  to  restrain  the  erec- 
tion of  a  livery  stable  adjoining  plaintiff's 
hotel  and  within  65  feet  thereof,  the  bill 
alleging  that,  because  of  unhealthy  eflluvia, 
noises,  and  flies,  the  stable  would  prove 
detrimental  to  plaintiff's  health  and  ruin- 
ous to  his  hotel  business:  the  case  coming 
up  on  a  demurrer  to  the  bill,  it  was  held  the 
demurrer  should  not  have  been  sustained. 
And,  on  a  second  appeal  (10  Ga.  3.36), 
this  time  from  an  order  dismissing  the  bill, 
passed  upon  the  filing  of  an  answer,  a  simi- 
lar view  was  adopted.  The  bill  had  been 
amended  to  charge  the  keeping  of  a  jack 
in  the  stable  and  letting  him  to  mares  in 
full  view  of  plaintiff's  guests,  and  the 
littering  of  the  stalls  with  leaves  with  a 
view  to  increasing  the  amount  of  manure; 
the  answer,  while  admitting  the  keeping  of 
the  jack  in  the  stable,  denira  the  charges  re- 
lating thereto,  and  denied,  also,  that  the 
stable  would  prove  objectionable,  and  as- 
serted an  intention  properly  to  cleanse  and 
care  for  the  same.  It  was  held  that  the  in- 
junction should  have  been  continued  a4 
interim,  for  plaintiff  had  no  assurance  that 
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UTS  and  urine  in  and  about  said  building, 
the  continued  tramping,  pawing,  and  kick- 
ing of  the  horses  kept  in  the  building,  and 
the  loud  talking,  profanity,  and  obscenity 
of  the  employees  of  the  defendant  render 
the  flat  building  of  the  oomplainants  un- 
healthy and  undesirable  as  a  place  in  which 
to  lire,  and  thereby  the  rental  raloe  there- 
of has  been  greatly  reduced. 

The  trial  court  held  that  the  complain- 
ants were  not  entitled  to  an  injunction  re- 
straining the  defendant  from  keeping  horses 
upon  thp  said  premises,  on  the  ground  that 
the  building  of  the  defendant  bad  been 
erected  and  used  as  a  place  for  stabling 
horses  prior  to  the  time  df  the  erection  of 
complainants*  flat  building,  but  held  com- 
plainants were  entitled  to  have,  and  so  de- 
creed, the  stable  upon  said  pretnises  kept 
in  a  sanitary  condition,  and  to  have  the 
use  of  profane  and  obscene  language  by  de- 
fendant's employees  while  upon  the  said 
premises  discontinued.  The  complainants 
prosecuted  an  appeal  to  the  appellate  court 
for  the  ftrat  district,  and  the  defendant  as- 
signed croas-errors.  That  court  reversed 
the  decree  of  the  superior  court  upon  the 
ground  that  the  decree  was  so  indefinite 
that  it  could  not  be  enforced,  and  remanded 
the  cause  to  that  court,  with  directions  to 
enter  a  decree  perpetually  enjoining  the  de- 
fendant from  maintaining,  or  permitting  to 
be  maintained,  on  the  property  of  the  de- 
fendant, B  stable  lor  horses  in  such  num- 


bers or  in  sodi  manner  as  to  prodnee  noise 
sufficient  habitually  to  disturb  the  sleep  or 
comfort  of  the  dwellers  in  the  building 
owned  by  the  etmiplainmnts,  or  so  as  to  pro- 
duce odors  or  gases  deleterious  to  the  health 
or  comfort  of  the  dwellers  in  said  building, 
or  to  so  conduct  business  on  said  premises 
as  to  cause,  by  the  noise  and  loud  talkii^ 
incident  thereto,  habitual  disturbance  to 
the  health,  sleep,  or  comfort  of  said  dwell- 
ers. From  that  judgment  of  the  appel- 
late court  Charles  Levy  has  prosecuted 
an  appeal  to  this  court,  and  errors  and 
cross-errors  have  been  assigned  upon  the 
record  by  the  respective  parties  to  this  ap- 
peal. 

Messrs.  Samnel  B.  Klnc  and  Jnle  F. 

Brewer,  for  plaintiffs: 

The  stamping  of  horses'  feet  in  a  stable 
in  which  horses  are  kept  is  as  much  an 
element  of  nuisance  which  will  be  enjoined 
as  are  odors  arising  from  stablea. 

Broder  v.  gaillard,  L.  R.  2  Ch.  Dir.  701; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Darke,  148 
III.  232,  36  N.  E.  750;  Aldrich  v.  Howard. 
8  R.  1.  246;  Rodenh&usen  v.  Craven.  141 
Pa.  546,  23  Am.  St.  Rep.  306,  21  Atl.  774; 
Shiras  v.  dinger,  50  Iowa,  571,  33  Am.  Rep. 
138;  Burditt  v.  Swenson,  17  Tex.  489,  67 
Am.  Dec.  665;  Coker  v.  Birge,  10  Ga.  336; 
Dargan  v.  Waddill,  31  N.  C.  (9  Ired.  K) 
244,  49  Am.  Dec.  421;  Drysdale  Dugas. 
26  Can.  S.  a  20;  Filson  t.  Crftwfoid,  23  N- 


defendant  would  conduct  the  stable  aa  he 
asserted  he  intended  to  do;  the  court  say- 
ing: "If,  upon  the  hearing,  the  jury  should 
be  of  the  opinion  that  this  stable,  with  its 
inmntes  and  attendants,  is  not  a  nuisanco 
of  itself,  but  that  it  may  be  kept  in  such  a 
manner  as  to  make  it  unobjectionable,  they 
will,  no  doubt,  require  by  their  verdict  a  de- 
cree that  the  defendant  shall  enter  into 
bond,  .  .  .  that  it  shall  be  kept  in 
this  manner,  or,  in  some  other  mode,  provide 
adequate  protection  to  the  complainant. 
But  thiM  cause  may  not  be  tried  for  sever- 
al years,  and,  if  the  injunction  is  dissolved, 
what  Rpcurity  has  [plaintiff]  ...  in 
the  meantime?" 

However,  in  Harrison  v.  Brooks,  20  Oa. 
637,  it  was  held  that  an  injunction  would 
not  lie  to  restrain  the  completion  of  a  livery 
and  sale  stable  80  feet  distant  from  com- 
plainant's hotel,  between  which  and  the  sta- 
ble there  was  a  carriage  house;  the  theory 
of  the  deoision  beinp;  that  an  injunction 
will  lie  only  to  restrain  evils  "certain  and 
inevitable."  and  that,  instead  of  it  being 
"certain  that  this  stable,  if  built  as  con- 
templated, would  be  a  nuisance,  the  proba- 
bility is  that  it  would  not  be."  And  to  the 
same  effect  is  Rounaaville  v.  Kohlheim,  68 
Qa.  668,  4S  Am.  Rep.  506  (injunction  by  ati- 
|oining  owner  to  restrain  erection  of  a  pri- 
vate stable).  Thus,  whatever  may  have 
been  the  effect  of  the  earlier  Qeorgia  eases, 
17  L.R.A.(N.S.) 


these  later  cases  put  the  state  In  line  with 
other  jurisdictions  in  holding  that  it  is 
not  ordinarily  to  be  presumed  that  any 
particular  stable  will  prove  a  nuisance. 

And  since  a  stable,  qua  ■  stable,  is  not 
necessarily  a  nuisance,  the  relief  granted  will 
quite  frequently  be,  not  an  absolute  injunc 
tion  against  the  use  of  the  building  as  a 
stable,  but  an  injunction  against  so  u^ing 
it  as  to  constitute  a  nuisanM.  Kaspar  v. 
Dawson,  71  Conn.  406,  42  Atl.  78  (regulat 
ing  the  removal  of  the  manure)  ;  Collin- 
V.  Cleveland,  2  Ohio  S.  &  O.  P.  Dec.  380 
( enjoining  certain  structural  features  of 
proposed  livery  stable)  ;  Dubos  v.  Dreyfou*. 
52  La.  Ann.  1117,  27  So.  663  (compelling; 
an  alteration  in  the  walls) ;  Durf^  v.  Thal- 
heimer,  85  Ark.  544,  109  S.  W.  519  (enjoin- 
ing the  opening  of  a  livery-stable  window 
facing  plaintiff's  dwelling) ;  Robinson  v. 
Smith,  3  Silv.  Sup.  Ct.  490,  7  N.  Y.  Supp. 
.18  (r^ulating  the  disposal  of  the  manure) : 
Gifford  V.  Hulett,  62  Vt  342,  19  Atl.  230: 
Trulock  V.  Merte,  72  Iowa,  510,  84  N.  W. 
307  (regulating  keeping  of  manure)  ;  Hc' 
Kenzie  v.  Kayler,  15  Manitoba  L.  Bep.  660 ; 
Rapier  v.  London  Tramways  Co.  [1893]  2 
Ch.  588;  Broder  v.  Saillard,  L.  R.  2  Ch. 
Div.  692. 

But,  where  the  fault  lies  in  the  construc- 
tion and  location  of  the  stable,  and  not  in 
the  mode  nf  its  keeping,  the  injunction  must 
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Y.  S.  R.  335,  5  N.  Y.  Supp.  882;  Robinson 
T.  Smith,  3  Silv.  Sup.  Ct.  490,  7  N.  Y.  Supp. 
38;  Pickard  t.  Collins,  23  Barb.  445;  Gempp 
T.  Bassham,  60  HI.  App.  84. 

Noise  in  a  residence  district,  which  will 
disturb  the  sleep  of  the  inhabitants  in  an 
adjoining  building,  ia  a  nuisance  which  may 
be  enjoined. 

Chicago,  M.  ft  St.  P.  R.  Co.  t.  Darke, 
148  ni.  226,  35  N.  E.  750;  Chicago,  P.  4 
St.  L.  R.  Co.  T.  Nix,  137  111.  141,  27  N.  E. 
81;  Curran  v.  McGrath,  67  111.  App.  566; 
Wente  v.  Commonwealth  Fuel  Co.  232  HI. 
526,  83  N.  E.  1049. 

lyhere  the  facts  by  which  the  existence  of 
a  nuisance  is  established  are  clearly  proved, 
relief  will  be  granted  by  injunction,  al- 
though a  remedy  at  law  has  not  been 
sought. 

Wcnte  V.  Commonwealth  Fuel  Co.  supra; 
Dwight  V.  Hayes.  150  HI.  273,  41  Am.  St. 
Rep.  367,  37  N.  E.  218. 

As  population  surrounds  a  thing  which 
is  not  a  nuisance  per  $e,  but  becomes  a  nui- 
sance only  because  of  the  fact  that  popula- 
tion moves  to  it,  the  business  which  thus 
becomes  a  nuisance  miut  vacate. 

Laflin  &  R.  Powder  Co.  v.  Teamey,  131 
III.  322.  7  L.R.A.  262,  19  Am.  St.  Rep.  34, 
23  N.  E.  389;  Campbell  v.  Seaman,  63  N.  Y. 
568,  20.Am.*Rep.  567;  Bispham,  Eq.  7th  ed. 
8  442;  aancy  v.  Flusfcy,  187  111.  605,  52 
L.R.A.  279.  58  N.  E.  694;  Tipping  v.  St. 
Helen's  Smelting  Co.  L.  R.  1  Ch.  66;  Mercer 


County  T.  Harrodaburg,  114  Ky.  851,  71 
S.  W.  928;  Drysdale  v.  Dugas  and  Fikon 
V.  Crawford,  supra;  Brady  v.  Weeks,  3 
Barb.  157;  Taylor  v.  People,  6  Park.  Crim. 
Rep.  363;  Kissel  v.  Lewis,  156  Ind.  233,  59 
N.  E.  478;  Susquehanna  Fertilizer  Co.  v. 
Malone,  73  Md.  268,  9  L.R.A.  737,  25  Am. 
St.  Rep.  595,  20  Atl.  900;  King  v.  Morris 
&  E.  R.  Co.  18  N.  J.  Eq.  397;  Lohmiller 
Indian  Ford  Water  Power  Co.  51  Wis.  683, 
8  N.  W.  601;  Joyce,  Nuisances,  §  49. 

Mr.  Zach  Hofhelmer,  for  defendant: 

To  be  a  nuisance,  defendant's  place  must 
materially  lessen  the  value  of  plaintiffs' 
property,  must  be  deleterious  to  the  health, 
and  must  be  unreasonably  obnoxious. 

Bispham,  Eq.  §|  438,  430;  21  Am.  k  Eng. 
Enc.  Law,  2d  ed.  pp.  684,  692;  Chicago  v. 
Stratton,  162  HI.  601,  35  L.R.A.  84,  53  Am. 
St  Rep.  325,  44  N.  E.  853;  Laflin  &  R. 
Powder  Co.  v.  Teamey,  131  III.  326,  7  L.R,A. 
262,  19  Am.  St.  Rep.  34,  23  N.  E.  389;  Gal- 
lagher v.  Flury,  90  Md.  188,  S7  Atl.  672;  St. 
Louis  V.  Russell,  116  Mo.  248,  20  L.R.A.  721, 
22  S.  W.  470. 

The  nuisance  must  first  be  found  to  exist, 
by  a  jury.  Equity  will  not  interfere  unlen 
the  nuisance  and  the  resulting  injury  are 
clearly  shown  by  the  evidence. 

1  High,  Tnj.  3d  ed.  §§  740-785;  2  Beach, 
Inj.  §§  104,  1064;  Oswald  v.  Wolf,  129  111. 
200.  21  N.  E.  839;  Dwight  v.  Hayes,  150 
HI.  273,  41  Am.  St.  Rep.  367,  37  N.  E.  218; 
Robb  T.  LaGraoge,  158  ni.  21,  42  N.  E.  77; 


be  absolute.  Bnrditt  v.  Swenstm,  17  Tex. 
489,  67  Am.  Dec.  666. 

A  municipal  ordinance  operating  to  pre- 
vent the  erection  or  use  of  a  livery  stwle, 
and  which  is  otherwise  void,  cannot  be  up- 
held on  the  theory  that  a  livery  stable  is 
necessarily  a  nuisance.  St.  Louis  t,  Russell. 
116  Mo.  248,  20  L.R.A.  721,  22  S.  W.  470 
(disapproving  State  ex  rel.  Russell  v.  Beat- 
tie,  16  Mo.  App.  131,  where  tiie  ordinance 
In  question  was  sustained] ;  Crowley  v. 
West,  52  La.  Ann.  526.  47  L.R.A.  652,  78 
Am.  St.  Rep.  365,  27  So.  63;  Phillips  v. 
Denver,  10  Colo.  179,  41  Am.  St.  Rep.  230, 
34  Pac.  902. 

And,  because  of  the  rule  that  courts  of 
equity  do  not  interfere  at  the  suit  of  an 
individual  "to  enforce  by  injunction  the  ob- 
servance of  city  ordinances  prohibiting  the 
erection  of  buildings  not  nuisances  per  te" 
the  erection  of  a  stable  in  violation  of  a 
municipal  ordinance  will  not  be  enjoined. 
King  V.  Hamill,  97  Md.  103.  64  Atl.  626; 
Gallagher  v.  Flury,  99  Md.  181,  57  Atl.  672, 
supra;  Sheldon  v.  Weeks,  51  111.  App.  314 
(livery  stable  in  residential  section). 

The  rule  is  othem'ise  where,  in  addition 
to  the  unlawfulness  of  the  erection,  special 
injury  is  shown.  Oasker  t.  Edwards,  128 
Mo.  App.  237,  107  S.  W.  37 ;  Mason  v.  Deit- 
ering  (Mo.  App.)  Ill  S.  W.  862. 

Other  ca<tcfl  may  be  found,  in  additi<ai  to 
those  here  collected,  which,  while  turning 
17LJl.A.(N.S.) 


■  upon  points  not  relevant  here,  in  their  ar- 

jgument  assume  as  established  the  proposi- 
tion that  a  stable  is  not  necessarily  a  nui- 
sance. Lowell  V.  Archambault,  189  Mass. 
70,  1  L.R.A.{N.S.)  458,  75  N.  E.  65; 
White  V.  Kenney,  167  Mass.  12,  31  N.  E. 
654;  Chicago  v.  Stratton,  162  III.  494,  35 
L.R.A.  84,  63  Am.  St.  Rep.  326,  44  N.  E. 
853 :  Roth  v.  District  of  Columbia,  16  App. 
D.  C.  323;  Metropolitan  Sar.  Bank  v.  Man- 
ion,  87  Md.  68,  3S  Atl.  00;  Piekard  T.  Col< 
tins.  23  Barb.  444;  Coon  v.  Board  of  Pub- 
lic Works  (Cal.  App.)  95  Pac.  913. 

This  note  does  not  purport  to  cover  all 
cases  wherein  the  subject-matter  of  the  con- 
troversy was  a  stable,  but  is  confined  to 
cases  involving  the  law  of  nuisance  as  ap- 
plied to  stables,  and  then  only  to  stables 

jnsed,  or  intended  to  be  used,  for  horsoa. 

;  Nor  is  the  note  concerned  with  the  criminal 
law. 

For  power  of  municipal  corporations  to 
define,  prevent,  and  abate  nuisances,  see 
note  to  Grossman  v.  Oakland,  36  L.R.A.  593. 

For  liability  of  landlord  to  third  persons 
for  condition  of  premises  in  possession  of 
tenant,  see  note  to  Lee  v.  McLaughlin,  26 
L.ltA.  197. 

For  municipal  power  over  nuisances  af- 
fecting safety,  health,  and  personal  comfort, 
see  note  to  Harrington  T.  Providence,  38 
L.RJ1.  30S. 
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the  superior  oourt  to  enter  a  decree  requir- 
ing the  .appellant  to  remove  the  driveway 
frmn  across  the  sidewalk  in  front  of  his 
premiBes,  which  connected  his  stable  with 
the  street.  The  appellees  did  not  specifical- 
ly pray  for  such  relief,  and  it  is  not  averred 
in  the  bill  or  shown  by  the  proof  that  the 
appellees  are  specially  damaged  by  reason 
of  the  construction  of  said  driveway.  It 
has  often  been  decided  to  be  the  law  of  this 
state  that,  for  an  obstruction  to  streets 
not  resulting  in  special  injury  to  the  in- 
dividual, the  public  only  can  etnnplain. 
McDonald  v.  English,  85  HI-  232;  Chicago  t. 
Union  Bldg.  Aeao.  102  HI.  379,  40  Am.  Rep. 
598;  Ban-ows  v.  Sycamore,  160  HI.  688,  26 
L.R^.  535,  41  Am.  St.  E«p.  400,  37  N.  E. 
lOOe;  Guttery  v.  Glenn.  201  HI.  276,  66  N. 
E.  305;  Hamilton  v.  Semet  Solvay  Co.  227 
111.  SOI,  81  N.  E.  638. 

It  is  also  assigned  as  cross-error  that  the 
appellate  court  erred  in  not  directing  the 
superior  court  to  enter  a  decree  enjoining 
the  appellant  from  keeping  any  horses  in 
his  building  or  upon  the  premises  adjoining 
the  property  of  the  appellees.  The  nui- 
sance created  by  the  appellant  consisted  in 
the  manner  of  the  use  of  his  premises;  and, 
while  the  direction  to  the  superior  court  by 
tlw  appellate  court,  when  incorporated  in 
the  decree  of  that  court,  jmctically  will 
prohibit  the  appellant  from  maintaining  his 
stable  upon  the  said  property,  theoretically 
It  does  not.  The  appellate  oourt  was  not, 
as  it  states  in  its  opinion,  prepared  to  hold 
as  a  matter  of  law — and  neither  is  this 
court — that  a  stable  may  not  be  kept  in  a 
remdence  district  of  a  large  city  in  such 
manner  that  it  would  not  be  regarded  as  a 
nuisance,  and  for  that  reason  it  refused  to 
direct  the  superior  court  to  enter  a  decree 
enjoining  the  appellant  from  keeping  any 
horses  in  bis  building  or  upon  his  premises. 
In  this  we  think  there  was  no  error. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  th«  Appellate  Oourt  will 
be  affirmed. 


KBN'fUOKlt  OOURT  OF  APPIGAIiS. 
LOWRT  ft  CiOEBEL,  Appts., 

T. 

J.  D.  DYE,  Assignee,  etc,  vi  C.  H.  Hitch, 
et  al. 

(33  Ky.  L.  Rep.  673,  110  S.  W.  833.) 

AanlKnment  —  fraudulent    purchase  — 
title. 

Goods  procured  by  an  insolvent  merchant 
by  fraudulent  representations  as  to  his 
ftnancial  standing,  without  any  intention  of 
paying  for  them,  do  not  pass  by  his  assign- 
17L.R.A.(N.S.) 


ment  for  the  benefit  of  creditors,  or  to  his 
asaignee  in  bankrupt^. 

<May  26,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Mason  County  la 
defendants'  favor  in  an  acti(»i  brought  to  re- 
cover possession  of  certain  goods  which  had 
been  fraudulently '  obtained  from  plaintifTs 
by  defendants'  assignor.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Measra,  Worthlncton  A  Cocbran  for  mp- 
pellanta. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants,  Lowry  ft  Ooebel,  are 
wholesale  merchants  in  Cincinnati,  Ohio. 
In  September,  October,  and  November  of 
1906  the  appellee  C.  H.  Hitch  purchased 
certain  goods  from  them,  which  amounted 
in  the  aggregate  to  $360.68.  In  Novanber. 
1906,  Hitch  made  a  general  assignment  of 
all  of  his  property,  for  the  benefit  of  hii 
creditors,  to  J.  D.  Dye.  Thereupon  the  ap- 
pellants instituted  this  action  in  the  Mason 
circuit  court,  claiming  that  Hitch  knew  be 
was  insolvent  at  the  time  he  purchased  the 
goods,  and  had  no  intenticm  of  paying  for 
them,  but  that  the  purchase  was  fraudulent' 
ly  made  for  the  purpose  of  cheating  the  ap- 
pellants of  their  property.  Without  going 
into  the  details  of  the  petition,  it  may  be 
stated  that  it  contains  all  of  the  necessary 
all^ations  to  constitute  a  petition  for  claim 

Caae  Note.  —  Right  of  seller  to  reclaim 
gooda  as  against  assignee  for  credit- 
ora  or  trustee  in  bankruptcy  of  buy- 
er, u>ho  procured  them  hy  ftOme  rep- 
resentations. 

Although  there  is  some  conflict  among  the 
cases  as  to  what  constitutes  sufficient  fraud 
on  the  part  of  an  insolvent  purchaser  of 
goods  to  permit  the  seller  to  rescind  the  eon- 
tract  and  retake  the  goods, — a  question,  how- 
ever, with  which  this  note  is  not  concerned. 
— ^it  is  universally  recognized  that,  if  the 
fraud  is  of  such  a  nature  as  to  permit  the 
seller  to  retake  them  from  the  purchaser, 
he  may  also  rescind  the  contract  and  re- 
take them  from  an  assignee  for  the  benefit 
of  creditors  or  a  trustee  m  bankruptcy  of  the 
purchaser,  if  in  the  meantime  they  have  fall- 
en in  such  assignee's  or  trustee's  hands,  sinee 
they  stand  in  no  better  relation  to  the  title 
to  the  goods  than  did  the  assignor,  being, 
as  is  said  in  some  of  the  cases,  not  a  bona 
fide  purchaser  for  value. 

The  following  cases  support  this  proposi- 
tion: Cohn  Bros.  v.  Stringfellow.  100  Ala. 
242,  14  8o.  S86;  Peninsular  Stove  Co.  v.  El- 
lis. 20  Ind.  App.  491,  SI  N.  E.  105:  Long- 
dale  Iron  Co.  V.  Swift's  Iron  ft  Steel  Works, 
!)1  Ky.  Ifll.  15  S.  W.  183;  Crofier  v.  Cromie. 
14  Ky.  L.  Rep.  858;  Crozer  v.  Johnson,  14 
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and  delivery  of  personal  property  under  the 
proriuona  of  the  Code  regul&ting  this  mat- 
ter. The  assignee,  J.  D.  Dye,  was  made  a 
party  defendant.  He  answered,  denying  all 
the  allegations  of  the  petition  as  to  the 
fraud,  and  claimed  the  right  to  hold  the 
property  under  the  deed  of  assignment  to 
him.  hk  a  second  paragraph  he  denied  that 
all  of  the  goods  came  into  his  hands  under 
the  assignment,  but  admitted  tliat  $262.67 
worth  eame  into  his  hands,  and  that  he  held 
them  as  assignee.  Afterwards  the  creditors 
of  0.  H.  Hitch  took  such  procedure  in  the 
Federal  court  as  was  necessary  to  have  him 
adjudged  an  involuntary  bankrupt,  and  J. 

D.  Dye,  hie  assignee  under  the  deed  of  as- 
signment, was  appointed  assignee  in  bank- 
ruptcy. Thereupon  J.  D.  Dye,  as  assignee 
in  banlcruptey,  tendered  an  amended  answer, 
setting  up  the  bankruptcy  proceedings  in 
bar  of  the  jurisdiction  of  the  state  court  to 
proceed  further  with  this  action.  The  mo- 
tion to  file  this  amended  answer,  on  the  ob- 
jection of  the  plaintiffs,  was  overruled  by 
the  court.  Afterwards  the  ease  came  on 
regularly  for  trial  on  the  issues  joined,  and, 
a  jury  being  impaneled,  the  evidence  was 
heard.  At  ttie  close  of  all  the  testimoi^,  the 
court  sustained  the  defendants'  (appellees') 
motion  for  a  peremptory  instruction  to  the 
jury  to  find  for  them,  which  was  done;  and 
of  this  ruling  the  plaintiffs  (appellants) 
now  complain. 

Ky.L.Rep.  888;  Wright  v.  Geo.  W.  McAlpin 
Co.  18  Ky.  L.  Rep.  226,  36  S.  W.  1039;  In- 
geraoll  V.  Barker,  21  Me.  474;  Atlaa  Shoe 
Co.  V.  Beehard,  102  Me.  197,  10  L.R.A{N.8.) 
245,  66  Atl.  390;  Ratcliffe  t.  Sangston,  18 
Md.  383;  Kansas  Moline  Plow  Co.  v.  Way- 
land,  81  Mo.  App.  305:  Farlev  v.  Lincoln, 
61  N.  H.  677,  12  Am.  Rep.  182;  Nichols  v. 
Michael,  23  N.  Y.  264,  80  Am.  Dec.  259; 
Ooodwin  v.  Wertheimer,  99  N.  Y.  149,  1  N, 

E.  404;  American  Sufjar  Ref.  Co.  v.  Fancher, 
145  N.  Y.  652,  27  L.R.A.  757.  40  N.  E.  206; 
Van  Neste  v.  Conover,  20  Barb.  547;  Levy 
V.  Carr,  86  Hun,  289,  32  N.  Y.  Supp.  1023, 
affirmed  without  opinion  in  168  N.  Y.  675, 
52  N.  E.  1124;  Wallace  v.  Cohen,  111  N.  C. 
103.  15  8.  E.  892;  Knowlee  v.  Lord.  4  Whart. 
500,  34  Am.  Dec.  626;  Artman  v.  Walton, 
34  Phila,  Leg.  Int.  13;  Belding  Bros.  v. 
Frankland.  8  Lea,  67,  41  Am.  Rep.  630:  Wil- 
liams V.  Kohn  (Tex.  Civ.  App.)  28  S.  W. 
920;  Wertheimer-Swartz  Shoe  Co.  v.  Faris 
(Tenn.  Ch.  App.)  46  S.  W.  336;  Ooodre&r 
Rubber  Co.  T.  Sehreiber.  29  Wash.  94.  69  Fae. 
648;  Lee  v.  Simmons.  65  Wis.  523.  27  N.  W. 
174:  Singer  v.  Schilling,  74  Wis.  369.  43  N. 
W.  101 ;  Purviance  v.  Union  Nat.  Bank,  Fed. 
Cas.  No.  1 1 ,475 ;  Davis  v.  Stewart.  3 
McCrary,  174,  8  Fed.  803;  Re  Hamilton 
Furniture  A  Carpet  Co.  117  Fed.  774;  Re 
Mertens,  131  Fed.  507;  Openhvm  v.  Blake, 
157  Fed.  686;  Donaldson  t.  Farwell,  9S  U. 
S.  631,  23  L.  ed.  993. 

In  a  great  many  cases  where  goods  fraudu- 
lently purchased  were  recovered  frcon  an  as- 
17LJUL(N.S.) 


We  feel  constrained  by  our  views  of  the 
merits  of  this  case  to  disagree  with  the  cir- 
cuit judge  in  his  conclusion  on  the  facts 
arising  from  the  evidence  adduced.  C.  H. 
Hitch  had  purchased  the  stock  of  goods  be- 
longing to  one  C.  A.  Hainline,  in  Maysville, 
Kentucky,  in  August,  1906.  Afterwards  he 
visited  Cincinnati  and  called  on  Lowry  ft 
Goehel,  from  whom  Hainline  had  purchased 
goods.  It  is  claimed  by  appellants  that  he 
made  certain  representations  to  them  as  to 
his  solvency  wMdi  induced  them  to  extend 
to  him  the  necessary  credit,  thus  enabling 
him  to  purchase  the  goods  involved  here 
without  prepayment  of  the  price.  Three 
witnesses  testify  that  he  stated  to  tin  credit 
clerk  of  appellants  that  he  had  inherited 
t3,000;  that  he  paid  91,600  of  It  cash  for 
Bainline's  stot^  oi  goods,  ud  had  a  thous- 
and of  it  remaining  intact  with  whioh  to  do 
business;  and  that  he  was  not  indebted  to 
anyone.  We  do  not  imderatand  that  Hitch 
contends  that  these  statements  were  true. 
He  simply  denies  that  he  made  them.  As 
a  matter  of  fact,  the  record  shows  in- 
dubitably thai  he  was  insolvent  at  the  time 
he  bon^t  the  goods.  It  is  true  he  says  he 
was  solvent  but  was  unable  to  state  the  de- 
tails of  his  financial  condition  at  that  lime. 
In  three  months  after  he  opened  up  busi- 
ness he  made  an  assignment.  He  ooold  have 
had  no  capital  at  the  time  he  oonunenced. 
He  says  that  he  was  solvent  at  the  time 

signee  for  the  benefit  of  creditors  or  a  trus- 
tee in  bankruptcy  the  question  was  never 
raised  as  to  whether  or  not  such  assignee  or 
trustee  had  a  better  title  than  had  the  ven- 
dee, tiie  question  generally  being  whether 
there  was  sufficient  fraud  to  permit  a  re- 
covery. These  cases,  therefore,  are  only  in- 
direct authority  for  the  question  here  under 
discussion.  Among  these  cases  are  Riche- 
lieu Hotel  Co.  V.  Miller,  60  III.  App.  390 ; 
Coursey  v.  Coe,  24  App.  Div.  271,  48  N.  Y. 
Supp.  405;  Re  Weil,  111  Fed.  897;  Re  Pat- 
terson, 125  Fed.  562;  Haywood  Co.  v.  Pitts- 
burgh Industrial  Iron  Works,  103  Ved.  799; 
Montgomery  v.  Bucvrus  Mach.  Works,  02 
U.  S.  257,  23  L.  ed.  '666. 

The  only  case  found  apparently  holding 
to  the  contrary  is  Wickham  v.  Martin,  J  3 
•Gratt.  427,  where  it  was  held  that  a  trus- 
tee for  the  benefit  of  creditors  to  whom 
goods  had  been  conveyed  by  an  insolvent 
merchant,  and  which  the  latter  had  pur- 
chased without  intending  to  pay  for  them, 
was  a  bona  fide  purchaser  for  value,  and 
therefore  protected  against  the  claim  of  Uie 
oritrinal  vendor. 

Effect  of  bankruptcy  proceedings  upon 
prior  action  to  rescind  sale  for  fraud,  see 
case  note  to  Linstroth  Wagon  Co.  v.  Ballew, 
8  L.R.A.(N.S.)  1204. 

What  amounts  to  an  adverse  holding  by 
third  persons  of  property  acquired  from 
bankrupt,  see  case  note  to  Morning  Teleg. 
Pub.  Co.  V.  8.  B.  Hutchinson  Co.  8  L.R.A. 
(N.8.)  1232.  ^  I 
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he  commenoed,  but  broke  Afterwardi,  and 
attributes  bia  failure  to  the  expense  of  con- 
ducting hie  biuinesB.  Taking  hie  own  flg- 
urea  for  it, — the  elert:  hir^  store  rent,  and 
advertising, — he  oould  not  have  Imid  out 
more  than  $460  during  the  three  months  in- 
tervening between  his  b^pnning  as  a  mer- 
chant and  hia  bankmptqr.  He  denies  that 
he  made  any  representationB  as  to  his  credit 
to  Lowry  &  Godwl  at  all,  and  states  that 
they  did  not  ask  his  financial  standing.  Of 
course,  it  is  possible  that  these  wholesale 
merchants  might  open  up  an  account  with 
an  unknown  man  without  making  any  in- 
quiry as  to  his  financial  stuiding;  but  such 
procedure  on  their  part  would  be  so  unusual 
that  it  requires  little  testimony  to  convince 
us  that  it  was  not  true.  Hitch's  statements 
as  to  these  dubious  facts  are  unsupported 
by  any  other  testimony,  and  they  are  over- 
whelmingly disproved  by  three  witnesses. 
If  Hitch  knew  he  was  insolvent,  and  fraudu- 
lently purdiased  the  goods  without  an  in- 
tention of  paying  for  them,  the  title  re- 
mained in  appellants,  and  therefore  it  did 
not  pass  under  the  deed  of  assignment,  or 
to  the  assignee  in  bankruptcy.  Bradberry 
V.  Keas,  6  J.  J.  Marsh.  446;  Diets  v.  Sut- 
eliffe,  80  Ky.  660;  Bridgford  v.  Barbour,  80 
Ky.  529;  Bulk  of  Commerce  v.  Payne,  86 
Ky.  446,  8  S.  W.  856;  Longdale  Iron  Co.  v. 
Swift's  Iron  ft  Steel  Works,  91  Ky.  191, 
16  S.  W.  183;  linstroth  Wagon  Co.  v.  Bal- 
lew,  8  L.R.A.(N.S.)  1204.  79  C.  0.  A.  470. 
140  Fed.  960. 

It  results  from  this  conclusion  as  to  the 
value  of  the  evidence  adduced  that  the  trial 
court  erred  in  awarding  a  peremptory  in- 
struction to  the  jury  to  find  for  the  defend- 
ants, and  the  judgment  ie  therefore  reversed 
for  a  new  trial  consistent  with  the  views 
herein  esjiressed. 


KENTUCKY  001IRT  OF  APPBAI^. 

CLEVELAND,  CINCINNATI,  CHICAGO, 
k  ST.  LOUIS  RAILWAY  COMPANY, 
Appt., 

T. 

LOUISVILLE  TIN  &  STOVE  COMPANY. 

(33  Ky.  L.  Rep.  924,  111  8.  W.  868.) 

Carrier  —  nnflt  car  —  HablHty. 

A  railroad  company  cannot  escape  liability 
for  injury  through  rust  to  metal  loaded 
into  one  of  its  cars,  by  the  facts  that  thr> 
car  was  sent  to  the  shipper  loaded  with 
eoda  ash,  the  nature  of  which  is  to  cause 
the  boards  of  the  ear  to  shrink  and  expose 
its  contents  to  the  weather  and  to  cause 
metal  to  rust,  and  that  he  reloaded  it  with 
tba  metal  without  exercising  reasonable  care 
17  L.R.A.(N.S.) 


to  ascertain  whether  or  not  it  ms  la  II 

condition  for  the  intended  use. 

(June  20,  1008.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Second  Division  of  the  Common 
Pleas  Branch  of  the  Circuit  Court  for  Jef- 
ferson  County  in  plaintifiTs  favor  in  an  ac- 
tion brought  to  recover  damages  for  injury 
to  property  while  in  defendant's  poasesaitm 
for  transportation.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Hompbrer  A  Humpbrej  and 
Alexander  P.  HamphreTi  Jr.»  for  MfHti- 
lant: 

The  shipper  is  the  agent  of  the  consignee, 
for  the  purpose  of  shipping. 

Smith  v.  Lewis,  3  B.  Mon.  820;  6  Am.  k 
Eng.  Enc.  Law,  p.  368. 

A  railroad  company  ie  not  liable  for  la- 
tent defects  in  a  car  which  a  shipper  selectis 
in  which  to  transport  his  goods. 

4  Elliott,  Railroads,  §  1480;  2  Hutchin- 
son, Carr.  S  608;  Harris  v.  Northern  In- 
diana R.  Co.  20  N.  Y.  232 ;  Densmore  Com 
mission  Co.  v.  Duluth,  S.  S.  A  A.  R.  Co. 
101  Wis.  S63,  77  N.  W.  004  ;  6  Cyc.  Law  A 
Proc.  p.  441 ;  Frohlich  v.  Pennsylvania  Go. 
138  Mich.  116,  110  Am.  St.  Rep.  310,  101 


Caa0  Note.  —  Duty  of  shipper  to  <fuipeeC 
oar. 

Very  little  direct  authority  can  be  found 
upon  this  question,  though  it  may  be  laid 
down  as  a  clearly  established  rule  of  l»w 
that  no  duty  is  imposed  upon  a  shipper  to 
inspect  Uie  car  furnished  him  by  the  car- 
rier for  the  transportation  of  hia  gooda 
unless  he  has,  by  his  own  acts,  or  by  spe- 
cial contract,  assumed  the  responsibility  for 
the  selection  of  the  car. 

Some  authority  for  this  proposition  is  to 
be  found  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  N.  K.  Fairbanks  &  Co.  33  C.  G.  A.  611. 
62  U.  S.  App.  231,  00  Fed.  467,  in  whidi 
the  carrier  sought  to  avoid  liability  for 
loss  due  to  a  defective  car,  by  the  fact  that 
the  car  was  selected  the  shipper.  The 
court,  in  refusing  to  listen  to  this  conten- 
tion, laid  down  the  rule  that  it  was  the 
(]uty  of  the  carrier  to  furnish  fit  and  suita- 
ble cars  for  the  carriage  of  goods,  and  that 
it  could  not  avoid  responsiliility  for  a  fail- 
ure to  perform  such  duty  by  devolving  upon 
the  shipper  the  duty  of  inspecting  or  seleet- 
ing  the  cars  in  which  his  goods  were  to  be 
shipped. 

And  in  Sloan  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.  58  Mo.  220,  the  court  said  that  the 
shipper  was  not  to  judge  whether  the  can 
furnished  him  were  sufficient,  but  that  the 
carrier  was  the  sole  judge  of  the  sufficiency 
of  the  vehicles  In  which  it  was  proposed  to 
carry  freight.  And  this  language  was  quot- 
ed with  approval  in  Potts  v.  Wabash,  St. 
L.  &  P.  R.  Co.  17  Mo.  App.  394. 

So,  in  Harris  T.  Northern  Indiana  R.  Co. 
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"N.  W.  223,  4  A.  &  E.  Ann.  Cms.  1140; 

rSchwartz  t.  Erie  R.  Co.  82  Sj.  L.  Bep.  777, 
106  S.  W.  1188. 
Mr.  James  Qnarles,  for  appellee: 
The  appellant  rested  under  the  common- 

IlLw  liability  of  a  common  carrier. 

Ky,   Const.   §  196;    Elliott,  Railroads, 

-9  ifioe. 

The  carrier  is  bound  to  furnish  sound  and 
suitable  cars  for  transportation  of  freight, 
and  is  liable  for  any  injury  resulting  from 
the  failure  m  to  do. 

Elliott,  Railroads,  |  1478;  Hutchinson, 
Carr.  3d  ed.  S  497. 

There  was  no  such  "selection"  of  the-  car 
by  the  consignor  in  this  case  as  would  re- 
lieve the  appellant  of  liability, 

Hntehiiuon,  Carr.  |  608. 

HotwiHi,  J.,  delivered  tiie  opinioii  of  the 

-court: 

The  LouisTille  Tin  ft  Stove  Company 
'brought  this  suit  against  the  Cleveland,  Cin- 
cinnati, Chicago,  &,  St.  Louis  Railway  Com- 
pany, alleging  in  its  petition  that  on  Jan- 
uary 8,  1907,  there  was  delivered  to  the  de- 
fendant, at  Muncie,  Indiana,  in  good  condi- 
'tion,  a  oar  load  of  oil  cans  which  it  agreed, 
for  hire,  safely  to  transport  and  deliver  to 
-the  plaintiff  in  IjouisviUe  in  good  eondition. 


but  that,  in  violation  of  its  agreement,  the 
defendant  loaded  the  cans  in  a  defective  and 
leaky  car,  by  reason  of  which  they  were  ex- 
posed to  the  elements,  became  wet  and  rust- 
edt  and  thereby  rendered  unmarketable,  to 
the  plnintifTs  damage  in  the  sum  of  $268. 
The  defendant  filed  an  answer  to  the  peti- 
tion in  two  paragraphs.  The  first  para- 
graph  was  afterward  withdrawn.  The  court 
sustained  a  demurrer  to  the  second  para- 
graph, and,  there  being  a  stipulation  filed 
that  the  plaintiff's  damages  amounted  to 
$258,  the  court  entered  judgment  in  favor  of 
the  plaintiff  for  that  anm,  and  the  rail- 
road company  appeals. 

The  only  question  to  be  determined  on  the 
appeal  is  the  sufficiency  of  the  second  para- 
graph  of  the  answer  to  which  the  court  sus- 
tained a  demurrer.  It  is  in  these  words: 
"Defendant,  further  answering,  states  that 
:  the  car  mentioned  in  the  petition  had  been 
filled  with  soda  ash,  a  chemical,  the  action 
of  which  causes  boards  to  shrink  and  metala 
to  rust;  that  defendant  had  delivered  said 
car  to  another  railway  company,  to  wit, 
the  Muncie  Belt  Railway,  and  that  the 
Muncie  Belt  Railway  had  delivered  said 
car  to  the  Muncie  A  Western  Railway  Com- 
pany, which  latter  company  had  delivered 
said  oar  to  the  hctory  of  BaU  Brothers, 


20  N.  T.  232,  referred  to  in  CumxAira,  C. 

-O.  ft  St.  L.  R.  Co.  v.  Loui8Tn;.T.G  Tin  ft 

'Stovb  Co.,  judgment  was  for  the  shipper  for 
a  loss  occasioned  by  defects  in  a  car,  though 
he  selected  the  car  and  the  defects  would 
have  been  patent  to  anyone  entering  the 
same,  upon  the  ground  that  the  shipper  was 
not  bound  to  enter  the  car,  but  that  he  had 
a  right  to  presume  that  the  company  would 
not  offer  him  cars  with  aueh  defects. 

And  in  Hunt  v.  Nutt  (Tex.  Civ.  App.) 
27  S.  W.  1081,  it  was  held  that  a  railroad 

■company  was  not  relieved  from  liability 
for  failure  to  provide  a  suitable  car,  by  the 
fact  that  the  shipper  examined  the  car  and 
determined  as  to  its  fitness  to  transport  his 

■  property. 

So,  in  Gardner  v.  New  Orleans  ft  N.  E.  R. 

■Co.  78  Miss.  640,  29  So.  469.  the  court  re- 
fused to  sustain  a  peremptory  charge  for 

'the  defendant,  although  H  appeared  that  the 
most  casual  inspection  of  the  roof  of  the 
car  must  have  disclosed  its  unsuitableness. 

That  the  duty  to  inspect  cars  is  upon  the 
carrier  rather  than  upon  the  shipper  is  sup- 
ported, also,  by  the  following  cases  in  which 

'  the  carrier  was  held  liable  for  defective 
cars,  thoush  a  special  contract  the  ship- 
per stipulated  that  he  had  examined  the 
car  and  found  the  same  safe  and  suitable: 
Western  R.  Co.  v.  Harwell,  91  Ala.  340,  8 

■So.  649;  Lake  Erie  ft  W.  R.  Co.  v.  Holland, 
162  Ind.  406,  63  L.R.A.  948,  69  N.  E.  138; 
Jones  V.  St.  Louis  ft  S.  F.  R.  Co.  116  Mo. 
App.  232.  91  S.  W.  158;  Weleh  v.  Pittsburg, 
Ft.  W.  ft  C.  R.  Co.  10  Ohio  St  65,  75  Am. 

Dee.  400 ;  Wallingford  T.  Columbia  ft  O.  R. 
a?  L.RJL(N.8.) 


Co.  26  S.  C.  258,  2  S.  E.  10;  Louisville  ft  K. 
R.  Co.  V.  Dies,  91  Tenn.  177,  30  Am.  St. 
Rep.  871,  18  S.  W.  266;  Leonard  v.  Whit- 
comb,  95  Wis.  646,  70  N.  W..817;  Nevius  v. 
Chicago,  St.  P.  M.  ft  O.  R.  Co.  124  Wis. 
313,  109  Am.  St.  Rep.  935,  102  N.  W.  489. 

So,  in  the  following  cases  in  which  an 
opposite  conclusion  was  reached  to  that 
of  the  eases  just  cited,  and  which  uplield 
the  validity  of  special  contracts  by  which 
the  carrier  relieved  himself  of  liability  for 
defective  cars,  it  was  assumed,  in  the  ab- 
sence of  such  a  special  contract,  to  be  the 
duty  of  the  carrier  to  furnish  safe  and  suit- 
able cars,  and  that  therefore  there  would 
be  no  dutr  upon  the  shipper  to  inspect  the 
same:  Williams  v.  Central  R.  Co.  117  Ga. 
830.  43  S.  E.  980;  Central  R.  Co.  v.  James, 
117  Ga.  832,  45  S.  E.  223;  Ragsdale  t. 
Sonthem  R.  Co.  IIB  Ga.  627,  46  S.  E.  832. 

And  the  following  eases,  in  which  it  was 
held  that  the  carrier  is  not  exempted  from 
liability  for  furnishing  unsuitable  cars  by 
the  fact  that  the  shipper  knew  them  to  be 
defective  and  used  them,  would  seem  to 
preclude  the  idea  that  any  duty  is  devolved 
upon  the  shipper  to  inspect  a  car  offered  for 
the  transportatim  of  his  goods:  Ogdens- 
huTgSt  L.  C.  R.  Co.  V.  Pratt,  22  Wall.  123, 
22  L.  ed.  827,  affirming  102  Mass.  657; 
St.  Louis,  I.  M.  ft  S.  R.  Co.  v.  Marshall.  74 
Ark.  697,  86  S.  W.  802;  Potts  v.  Wabash. 
St.  L.  ft  P.  R.  Co.  supra;  Mason  v.  Mis- 
souri P.  R.  Co.  26  Mo.  App.  473;  Paddock 
V.  Missouri  P.  R.  Co.  60  Mo.  App.  328; 
Forrester  v.  Southern  B.  Co.  147  N.  C.  S63, 
61  8.  E.  624. 
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near  Muncie,  Indians,  npcm  a  {wtvate  switch 
of  said  Ball  Brothers;  ibat  said  Ball  Brotii- 
en  unloaded  the  soda  ash  from  said  car> 
and,  without  the  knowledge  or  o(msent  of 
defendant,  ]^aoed  fbt  eans  of  whieh  eom- 
plaint  is  made  in  the  petition  in  said  ear; 
that  said  ear.  having  hem  loaded  with  soda 
ash,  was  not  in  fit  condition  to  cany  any 
sort  of  metal;  that  said  Ball  Brothers  knew, 
or  by  the  exeruse  of  reaaonable  cue  could 
have  known,  that  said  car  was  in  no  condi- 
tion for  said  shipment;  that  said  ear  was 
delivered  by  said  Ball  Brothers  to  the  Uun- 
cie  &  Weatem  Railway  and  by  the  latter  de- 
livered to  the  Muncie  Belt  Railway,  and  by 
the  Munde  Belt  Railway  delivered  to  the 
defendant;  tiiat  the  defendant  had  no  power 
or  right  to  inspect  the  contents  of  said  car, 
or  to  inspect  said  car  for  any  other  purpose 
than  to  determine  whether  its  running  gear 
was  in  a  sufBdently  safe  condition  to  carry 
over  its  road." 

The  railroad  as  a  common  carrier  is  an 
insurer  of  the  goods  intrusted  to  it  for 
transportation,  with  certain  exceptions  no't 
material  here,  and,  for  its  own  protection, 
must  provide  proper  cars.  The  owner  is 
not  required  to  see  that  the  cars  are  suit- 
able or  safe.  He  is  not  required  to  show 
n^ligence  on  the  part  of  the  railway  eom- 
paqy.  All  that  he  is  required  to  show  is 
the  loss  of  his  goods.  No  defect  in  the  vehi- 
cles can  excuse  the  common,  carrier  from 
its  common-law  liability.  Hutchinson,  Carr. 
i<Q7  i  Elliott,  Railroads,  $1478.  The  an- 
swer does  not  deny  the  allegations  of  the 
petition  as  to  the  defectiveness  of  the  ear. 
It  was  the  duty  of  the  company  to  furnish 
a  car  which  would  protect  the  goods  from 
the  elements.  The  defense  set  up  in  answer 
is  in  effect  that  Ball  Brothers,  by  ordinary 
care,  could  have  known  that  the  car  was 
defective ;  but  it  is  not  shown  in  the  answer 
that  Bali  Brothers  selected  the  car  or  as- 
sumed to  be  responsible  for  its  condition. 
There  are  cases  holding  ,that,  where  the 
shipper  selects  the  car  himself,  trusting  to 
bis  own  judgment,  the  railroad  company  is 
not  responsible  if  he  selects  a  car  that  is 
insufficient;  but  that  is  not  this  case.  It 
is  not  alleged  that  Ball  Brothers  selected 
the  ear;  nor  is  it  alleged  tliat  the  car  was 
not  delivered  to  Ball  Brothers  for  the  pur- 
pose of  the  cans  being  loaded  upon  it.  In 
Harris  v.  Northern  Indiana  R.  Co.  20  N.  Y. 
232,  the  shipper  selected  the  car  himself. 
In  Densmore  Commission  Co.  v.  Duluth,  S. 
S.  &  A.  R.  Co.  101  Wis.  663,  77  N.  W.  004, 
the  shipper  fixed  the  car  to  suit  himself. 
In  Frohlioh  v.  Pennsylvania  Co.  138  Mich. 
116,  110  Am.  St.  Rep.  310,  101  N.  W.  223, 
4  A.  &  E.  Ann.  Cas.  1140,  the  shipper  had 
supervision  of  the  loading,  with  power  to 
reject  anv  car  unfit  for  loading  glass,  and 
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kept  inspectors  whoie  datj  It  was  to  Mlect 
and  inspect  the  cars  before  the  glass  was 
loaded.  In  these  caaes  the  railroad  etan- 
pany  was  held  not  liable  for  any  defect  ia 
the  ear.  But  ordinarily,  to  vdease  the  ear- 
rler  fmn  his  omuum-Iaw  liability,  there 
must  be  a  distinet  agreement  hy  the  plain- 
tiff to  assume  the  risk  of  tlu  sufficiency  of 
the  ear,  or  facts  must  be  shown  vrananting- 
tlie  oondusion  that  he  did  not  leave  this 
matter  for  the  carrier  to  determine^  but  as- 
sumed to  determine  it  himself.  Fiatt  v. 
Ogdensburg  ft  L.  C.  B.  Go.  102  Mass.  557. 
It  was  not  the  duty  of  Bs-U  Brothers  to  in- 
spect the  car,  or  to  exerdee  care  to  know 
whether  it  was  in  condition  for  the  goods 
to  be  shipped  in  it;  but  they  had  a  right  to- 
put  the  goods  in  the  oar  assuming  that  the 
railroad  company  would  not  have  directed 
Hiis  to  be  dxme  unless  the  car  was  suitable- 
It  is  not  charged  that  Ball  Brothers  were 
not  authorized  to  plaoe  the  esns  in  the  car. 
The  fact  that  it  was  dime  witiumt  the  de- 
fendant's knowledge  or  consent  does  not 
show  that  the  initial  carrier  did  not  author- 
ize it,  and  it  was  the  duty  of  the  def^idant 
to  keep  the  goods  safely  after  it  received 
them. 
Judgment  affirmed. 


MASSAOHUSSTFTS   BVPRIBICB  J17DI' 

OIAIi  oomtT. 

EDITH  ELIZA  DIIXAWAT  BLOUNT 
v. 

FRANK  HENRY  DILLAWAY  et  al.,  Appts. 
(1B9  Mass.  380.  86  N.  E.  477.) 

Compromise  —  will    contest  —  oonsld- 

eratlon. 

1.  The  promise  by  <me  who  in  good  faitl^ 
intends  to  contest  a  will  for  a  cause  which- 
does  not  ai^iear  to  him  to  be  vexatious  or 
frivolous,  not  to-  do  so,  is  a  sufficient  con- 
sideration for  a  promise  to  let  him  share  ii» 
the  estate,  without  the  necessity  of  show- 
ing that  ,  the  promisor  bad  reasonable  cause 
to  believe  that  he  had  a  fair  chance  of  suc- 
ceeding in  the  contest. 

Contract  — division  of  estate. 

2.  A  contract  between  the  next  of  kin  of 
a  decedent,  that  they  will  each  have  a  cer- 
tain portion  of  the  estate,  doee  not  amount 
to  an  agreement  to  divide  the  estate  with- 
out probating  the  will. 


Note.  —  The  question  as  the  validity  of  a 

contract  not  to  contest  the  probate  of  a- 
will  is  considered  in  a  case  note  to  Grochow- 
ski  V.  Grochowaki,  13  L.R.A.(N.S.)  484, 
with  respect  to  both  an  objection  based  on- 
public  policy  and  an  objection  based  oik 
lack  of  consideration. 
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Spetdflo    performance  —  contrafjt    to  i 
■bare  estate. 

3.  Equity  has  jurisdiction  specifically  to 
enforce  an  agreement  between  next  of  kin 
to  share  the  estate  in  certain  proportions, 
in  compromise  of  a  threat  hy  one  of  them 
to  contest  the  validify  of  the  wiU. 

(June  16.  1908.) 

APPEAL  by  defendanta  from  a  judgment 
of  the  Superior  Court  for  Suffolk  Coun- 
ty in  complainant's  favor  in  a  suit  to  com- 
pel specific  performance  of  an  agreement  to 
permit  complainant  to  share  in  the  estate 
of  Georgianna  h.  Dillaway,  deceased.  Af- 
firmed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Ijeonard  G.  Roberts  and  Hn^ 
D.  McLellan,  for  appellants: 

Forbearance  to  prosecute  an  i^Talid  claim 
in  not  a  Talid  consideration  for  a  promise 
unless  the  promiaeo,  as  a  reasonable  person, 
believes  that  she  has  a  fair  chance  of  suc- 
ceeding in  the  contest. 

Palfrey  v.  Portland,  S.  ft  P.  R.  Co.  4  Al- 
len, 6S;  Ware  v.  Morgan,  67  Ala.  461;  Ful- 
ler V.  Green,  64  Wis.  169,  64  Am.  Bep.  600, 
24  K.  W.  907;  Tucker  t.  Ronk,  43  Iowa,  80; 
Bellows  V.  Sowles.  6S  Vt.  391.  45  Am.  Rep. 
621;  Fire  Ins.  Asso.  Wickham,  141  U. 
S.  564,  36  U  ed.  860,  12  Sup.  Ct  Rep.  84; 
Harriman,  Contr.  2d  ed.  §S  112-114;  Phil- 
lips T.  Pullen,  50  N.  J.  L.  439,  14  Atl.  222; 
Galusha  v.  Sherman,  105  Wis.  263,  47  LJI.A. 
417,  81  N.  W.  499;  Gering  t.  School  Dist. 
76  Neb.  219,  107  N.  W.  260;  Pitkin  v. 
Noyes,  48  N.  H.  294,  2  Am.  Rep.  218,  97 
Am.  Dec.  CIS;  Callisher  Bischoffsheim,  L. 
R.  5  Q.  B.  449. 

Mr.  Klisha  Greenhfiod,  for  appellee: 

Equity  had  jurisdiction  of  this  bill. 

Stapleton  v.  Stapleton,  1  Atic.  2;  Leach 
T.  Fobes,  11  Gray,  506,  71  Am.  Dec.  732; 
Abbott  V.  Gaskins,  181  Mass.  601,  63  N.  E. 
933;  Fulton  Smith,  27  Ga.  413;  Wycher- 
ly  T.  Wycherly,  2  Eden,  176;  Pullen  v. 
Ready,  2  Atk.  687;  Supreme  Assonhly,  R. 
S.  G.  P.  v.  Campbell,  17  R.  I.  402,  13  L.R.A. 
601,  22  Atl.  307;  Baker  v.  Pyatt,  108  Ind. 
61,  9  y.  E.  112}  Smith  v.  Smith,  36  Ga. 
191,  91  Am.  Dec.  761;  Willey  v.  Hodse,  104 
Wis.  81,  76  Am.  St.  Rep.  862,  80  N.  W.  76; 
Neale  T.  Neale,  1  Keen,  672;  Strange  t. 
Harris,  3  Bro.  Ch.  365;  Blake  r.  Blake, 
2  Sch.  &  Lef.  26;  Beaufort  v.  Berty,  1  P. 
Wms.  703;  Yare  v.  Harrison,  2  Cox,  Ch. 
Cas.  377;  Nathan  t,  Nathan,  166  Mass. 
294,  44  N.  E.  221 ;  Seaman  v.  Colley,  ITS 
Mass.  478,  69  N.  E.  1017;  McCaa  v.  Woolf, 
42  Ala.  389;  Amis  v.  Cameron,  65  Ga.  449; 
Morris  v.  Halbert,  36  Tex.  19;  Glasgow  v. 
Martin,  1  Strobh.  L.  89;  Foote  v.  Foote,  61 
Mich.  181,  28  N.  W.  90;  Parker  v.  Moore. 
69  N.  H.  454:  Pritehard  v.  Norwood,  165 
17  L.Rj4..{N.S.) 


t  Mass.  639,  30  M.  E.  80;  Phillips  t.  Phillips, 
8  Watts,  195;  Louisville  ft  N.  R.  Co.  v. 
Sanders,  19  Ky.  L.  Rep.  1941.  44  S.  W.  644. 

Mem  mutual  affection  betmen  brother 
and  sister  and  Hhe  desire  to  avoid  quarrels 
and  a  will  contest  are  sufficient  considera- 
tion for  a  compromise  agreement. 

Williams  v.  Williams,  L.  R.  2  Ch.  294; 
Westby  v.  Westby,  2  Drury  ft  War.  503. 

The  threat  to  exercise  the  legal  right,  as ' 
heir,  to  contest  the  will,  and  the  agreement 
to  give  up  that  right,  were  sufflcient  con- 
sideration for  the  contract 

Leach  v.  Fobes,  supra;  Bunel  (^Day, 
126  Fed.  317. 

Iiorlng,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  brought  by  a  sister  against 
her  brother  and  against  the  executor  of  the 
will  of  their  mother.  The  pMntitt  seeks 
to  establish  an  agreonent  of  eompromise 
between  her  brothu-  and  herself  as  to  tiis 
will  ftnd  property  of  their  mother,  and  to 
have  the  executor  directed  to  pay  to  her 
one  tiiird  of  the  residue  when  Us  aecounts 
are  settled  in  the  probate  oonrt  and  the  time 
for  distribution  shall  have  come. 

Hie  mother  died  at  1 :30  A.  X.  on  Friday, 
July  28,  1905,  at  the  City  Hospital.  There 
liad  be«i  an  estrangement  between  the  plain- 
tiff uid  her  mother  for  some  ten  years.  Hie 
brother  lived  in  New  York.  He  reached  Bos- 
ton in  tiie  afternoon  of  the  day  of  his  moth- 
er's death,  and  went  directly  to  the  house 
of  the  plaintiff  in  Everett.  The  judge 
found  that,  on  tiie  morning  of  the  29th,  the 
defendant  Dillaway  told  the  plaintiff  there 
was  a  will  leaving  him  everything  and  her 
nothing.  This  was  the  only  knowledge  she 
bad  of  the  contents  of  the  will.  They  made 
the  agreement  of  compromise  on  the  evening 
of  that  day.  By  Uiis  agreement  the  plain- 
tiff promised  not  to  contest  the  will,  and 
the  defendant  promised  that  be  would  share 
with  her,  she  taking  one  part  and  he  two 
parts  of  the  estate. 

The  mother  was  buried  on  Sunday.  Aft- 
er the  funeral  the  brother  told  his  sister 
that  he  would  not  keep  his  agreement.  The 
will  was  admitted  to  pn^te  on  September 
28th,  without  opposition,  and  this  bill  was 
filed  on  November  14th. 

The  cause  was  heard  on  the  merits,  the 
evidence  being  taken  by  a  commissioner. 
The  judge  made  findings  of  the  material 
facta  and  ordered  a  decree  to  be  entered  for 
the  plaintiff.  In  pursuance  of  that  order,  a 
decree  was  entered  declaring  that,  by  virtue 
of  the  agreement  of  compromise,  the  plain- 
tiff was  entitled  to  one  third  of  all  moneys 
coming  to  the  defendant  in  addition  to  one 
third  of  the  legacy  of  $5  bequeathed  to  her; 
and  directing  the  defendant  Wheeler,  as 
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executor,  to  make  said  payments  after  the 
settlement  of  liig  final  account  in  the  pro- 
bate court.  It  was  further  provided  in 
said  decree  that  the  plaintiff  should  have 
the  same  standing  in  the  probate  proceed- 
ings that  she  would  have  had  if  the  plain- 
tiff and  defendant  had  been  residuary  lega- 
tees. 

The  case  is  now  before  tu  on  appeal  by 
both  defendants. 

1.  The  first  contention  of  the  appellants 
is  that  the  offer  of  the  defendant  was,  by 
its  terms,  to  ripen  into  a  contract  of  com- 
promise on  the  plaintiff's  not  contesting 
the  probate  of  the  will;  that  it  was  with- 
drawn before  the  time  for  such  an  accept- 
ance came,  and  therefore  no  contract  ever 
came  into  existence.  But  the  plaintiff  tes- 
tified that,  when  the  defaidant  made  the  of- 
fer to  her,  she  told  him  that  the  would  not 
contest  the  will.  The  judge,  in  terras, 
found  that  to  be  true.  Be  found  that  "the 
plaintiff  in  good  faith  stated  to  the  defrad- 
ant,  her  brother,  that  she  would  contest  the 
will  on  the  ground  of  undue  influence  and 
want  of  sanity,  and,  in  consideration  of  his 
agreement  to  share  the  estate  with  her, 
promised  not  to  make  any  contest."  After 
a  careful  examination  of  the  whole  evidence, 
we  see  no  reason  to  orertum  that  finding. 

2.  The  second  contention  is  that  on  the 
evidence  there  was,  aa  matter  of  law»  no 
valid  ocmsideration  bMause  it  was  not 
proved  that  the  plaintiff  had  a  fair  chance 
of  success  in  contesting  the  will.  Their 
argument  in  support  of  this  contention  is 
that  forbearance  to  prosecute  an  invalid 
claim  is  not  a  valid  consideration  for  a 
promise  unless  "the  promisee  as  a  reasonable 
person  believed  that  she  bad  some  fair 
chance  of  succeeding  In  the  contest." 
As  we  have  alrea^  said,  the  judge 
found  that  the  plaintiff  "acted  in  good 
faith"  in  stating  that  she  would  contest  the 
will,  and  in  agreeing  not  to  contest  it,  in 
consideration  of  his  agreemrait  to  share 
with  her.  The  judge  further  ruled  "that 
she  is  not  required  to  go  further  and  prove 
that  there  was  a  doubtful  question  as  to  san- 
ity  or  undue  influence  in  order  to  establish 
a  valid  consideration.  She  had  the  right, 
aetiag  in  good  faith,  to  go  to  court  and 
make  a  contest;  and  she  promised  not  to 
exercise  that  right,  and  did  not  exercise  it." 

There  are  decisions  in  other  jurisdictions 
for  the  position  taken  by  the  appellants.  A 
collection  of  the  decisions  to  that  effect  may 
be  found  in  Wald's  Pollock  on  Contracts,  3d 
Am.  ed.  214,  note  28.  But,  since  the  deci- 
sion Of  this  court  in  Front  v.  Pittsfleld  Pire 
Diet.  154  Mass.  4S0,  28  E.  670,  those 
cases  are  not  law  in  this  e<muDonwealth,  and 
the  earlier  ease  of  Palfrey  v.  Portland,  S. 
A  P.  R.  Co.  4  Allen,  6S,  must  be  taken  to  be 
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modified  accordingly.  This  oourt,  in  Prout 
V.  Pittsfield  Fire  Diet,  adopted  the  rule 
finally  established  in  England  in  Miles  v. 
New  Zealand  Alford  EsUte  Co.  L.  R.  32 
Ch.  Div.  206,  in  which  Cocdc  v.  Wright,  1 
Best  &  8.  659,  Callisher  v.  Biscboffsheim, 
L.  R.  5  Q.  B.  449,  Ockford  v.  Barelli,  20 
Week.  Rep.  116,  and  the  doubts  thrown  on 
those  decisions  by  Lord  Eaher,  H.  R.,  in  Ex 
parte  Banner,  L.,R.  17  Ch.  Div.  480,  490, 
were  considered  at  length.  The  rule  there 
laid  down  was  stated  on  page  291  with  ac- 
curacy by  Lord  Bowen  to  be:  '^f  an  intend- 
ing litigant  bona  fide  forbears  a  right  to 
litigate,  ...  he  does  give  up  something 
of  value."  He  added,  speaking  of  the  case 
then  before  him:  "I  think,  therefore,  that 
the  reality  of  tim  claim  which  is  given  up 
must  be  measured,  not  by  the  state  of  the 
law  as  it  is  ultimately  discovered  to  be,  but 
the'  state  of  the  knowledge 'of  the  per- 
son who  at  the  tinra  has  to  judge  and  make 
the  concession."  Again,  on  page  292,  Lord 
Bowen  says :  "When  the  Master  of  the  Rolls 
in  Ex  parte  Banner,  L.  R.  17  Ch.  Div.  480, 
says  he  doubts,  if  there  wae  really  and  ob- 
viously no  cause  of  action,  whether  the  be- 
lief of  the  partiea  that  there  was,  would  be 
sufficient  ground  for  a  compromise,  I  agree 
if  by  that  he  means  there  must  be  a  real 
cause  of  action, — that  is  to  say,  one  that 
is  bona  fide  and  not  frivolous  or  vexatious; 
but  I  do  not  agree  if  be  means  by  a  real 
cause  of  action  some  cause  of  action  which 
commends  itself  to  the  ultimate  rea- 
soning of  the  tribunal  which  has  to  can- 
aider  and  determine  the  case."  The  case 
of  Prout  v.  Pittsfield  Fire  Dist.  154  Masa. 
450,  453,  28  If.  E.  670,  was  affirmed  in  Ken- 
nedy V.  Welch,  196  Mass.  692.  83  N.  E.  11. 

In  the  case  at  bar,  having  regard  to  the 
knowledge  of  the  plaintiff,  can  it  be  said 
that  her  claim  was  a  vexations  or  frivolouo 
onel  Unless  a  duly  executed  will  had  been 
made  she  was  entitled,  as  one  of  the  two 
next  of  kin,  to  a  half  of  her  mother's  estate- 
She  had  just  been  told  by  the  other  next 
of  kin,  her  brother,  that  their  mother  had 
left  a  will  by  which  everything  had  been 
bequeathed  to  him.  Ewi  although  she  had 
been  estranged  from  her  mother  for  ten 
y«irs,  a  determination  to  examine  the  will 
and  the  circumstances  under  whieh  it  had 
been  made  could  not  be  said  (having  r^ard 
to  the  knowledge  of  the  plaintiff)  to  be 
either  vexatious  or  frivolous.  We  are  of 
opinion  that  this  finding  and  tiiis  ruliog 
were  right.  The  claim  In  Palfrey  v.  Port- 
land, S.  ft  P.  R.  Co.  4  Allen,  65,  was  a 
frivolous  and  vexatious  one. 

8.  The  next  contention  made  by  the  appel- 
lants is  that  the  plaintiff  did  not  keep  her 
agreement  not  to  oontmt  the  will.  Whether 
what  was  done  by  the  plaintiff  and  her  at- 
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torney  did  or  did  not  amount  to  ■  perform- 
ance of  that  promiie  depended  nptm  tbe 
eredit  given  by  the  judge  to  the  conflicting 
stories  told  on  one  side  and'  the  other.  It 
ts  enough  to  say  that  the  judge  believed  the 
story  told  1^  the  plaintiff's  witnesses.  His 
finding  on  this  point  was  as  follows :  "The 
will  was  presented  for  probate  in  the  pro- 
bate court  on  August  1*  1B06.  The  plaintiff, 
on  the  day  before,  had  employed  Charles  W. 
Bodgdon,  an  attorney  at  law,  and  instruct- 
ed him  to  enforce  the  agreement.  This  was 
the  only  autiiority  c^ven  to  the  attorney. 
Mr.  Hodgdon  entered  his  appearance  on  the 
probate  petition  as  attorney  for  Mrs. 
Blount  The  case  was  continued  to  Sep- 
tember 28th,  when  the  will  was  admitted  to 
prc>bate  without  contest,  and  no  appeal  was 
taken.  Before  that  date  Mr.  Hodj^on  had 
concluded  that  the  entry  of  his  appearance 
was  a  mistake,  u  a  means  of  enforcing  the 
agreement,  and,  on  September  27th,  with- 
drew ft,  after  consulting  witii  other  ooun- 
■el.  Mr.  Roberts,  the  attorn^  for  the 
executor,  after  the  entry  of  Mr.  Hodgdon's 
appearance  and  after  conversation  with  him, 
believed  that  the  will  was  to  be  contested, 
and  made  some  preparation  for  a  contest 
before  the  appearance  of  Mr.  Hodgdon  was 
withdrawn.  The  oourt  finds  as  a  fact  that 
the.  plaintiff  did  not  contest  the  will,  and 
that  she  is  not  estopped  by  the  entry  or  ap- 
pearance by  Mr.  Hodgdon  in  the  probate 
court,  or  by  any  acts  done  in  consequence  of 
that  appearance,  from  eontendiog  or  prov- 
ing that  she  did  not  contest  the  will." 

4.  The  fourth  contention  made  by  the  ap- 
pellants is  that  the  agreement  of  compro- 
mise is  an  agreement  between  the  plaintiff 
and  her  brother  to  divide  the  estate  with- 
out prcAate  of  the  will.  This  was  disposed 
of  by  the  judge  in  these  words:  "The  belief 
of  the  parties  that  they  oould  settle  the 
estate  without  probating  the  will,  and  any 
nnderstandii^  based  upon  that  belief,  were 
merely  incidental  to  the  written  agreement, 
and  not  conneeted  with  it  as  a  condition. 
Both  parties  were  acting  without  legal  ad- 
vice when  the  agreement  was  made,  and  in 
ignorance  of  their  legal  duties  in  regard  to 
the  production  and  probating  of  the  will. 
The  court  finds  that  the  written  agreement, 
fairly  construed  in  the  light  of  all  the  sur- 
rounding facts,  means  tliat  such  property 
as  might  remain  in  the  estate  after  all  law- 
ful claims  were  paid  should  be  divided  be- 
tween the  partiea  to  it  in  the  proportions 
named,  and  does  not  require  that  the  lega- 
cies shall  not  be  paid  or  that  the  will  shall 
not  be  probated."  We  agree  with  that  con- 
elusion. 

6.  The  last  position  talcen  by  the  appel- 
lants Is  that  there  is  no  jurisdiction  In 
equity. 


We  do  not  stop  to  consider  whether  this 
objection  was  taken  at  the  proper  time,  for 
we  are  unanimously  of  opinion  that  the 
position  is  not  sound. 

The  jurisdiction  of  this  oourt  specifically 
to  enforce  an  agreement  of  compromise  of 
a  will  where  some  of  the  property  in  ques- 
tion is  real  estate  mu  upheld  in  Leach  v. 
Fobes,  11  Gray,  fi06,  71  Am.  Dee.  732.  The 
question  now  presented  is  not  covered  by 
that  case  because  the  property  now  in  ques- 
tion oonsiijts  of  personalty  only. 

We  are,  however,  of  opinion  that,  in  such 
a  case  as  that  now  before  us,  an  agreement 
of  compromise  will  be  spedfieally  enforced. 

One  who  conteeta  the  validity  of  an  in- 
strument offered  as  the  last  will  of  another, 
under  which  the  contestant  claims  as  next  of 
kin,  and  who,  by  an  agreement  of  compro- 
mise, becomes  entitled  to  a  share  of  the 
residue,  is  entitled  to  the  same  standing  in 
the  probate  proceedings  that  a  person  has 
to  whom  part  of  the  residue  is  bequeathed, 
nu s  right  is  expressly  given  to  tho  plaintiff 
by  the  decree  now  under  consideration.  The 
right  of  such  a  contestant  to  such  a  stand- 
ing in  the  probate  proceedings  is  recognised 
in  deerees  establishing  an  agreement  of  com- 
promise under  Sev.  Laws,  chap.  148,  {  15, 
where  the  aid  of  the  oourt  is  necessary  for 
making  the  compromise.  It  is  the  practice 
to  insert  a  clause  in  decrees  made  under 
that  act,  providing  that  the  executor  shall 
administer  the  estate  in  accordance  with  the 
agreement  of  compromise  established  by  the 
decree.  See,  in  this  connection,  Bartlett  v. 
Slater,  182  Mass.  208,  66  N.  E.  73.  In  con- 
nection with  that  case,  see  Hastings  v.  Nes- 
mitb.  188  Mass.  190,  74  N.  E.  323.  That 
practice  is  not  decisive  of  the  jurisdiction  in 
equity  in  the  ease  at  bar.  The  jurisdiction 
in  equity  in  those  eases  is  given  by  the 
statute  (Rev.  Laws,  chap.  148,  §16),  and 
the  insertion  in  such  deerees  of  the  clause 
just  spoken  of  might  well  stand  as  a  clause 
necessary  to  do  complete  justiM  when  equity 
has  taken  jurisdiction  for  another  purpose. 

We  are,  however,  of  opinion  tiuit  the 
right  recognized  by  this  clause  is  a  ground 
for  equity's  taking  jurisdiction,  and  Uiat, 
in  cases  where  there  is  no  necessity  for  ac- 
tion, under  Rev,  Laws,  chap.  148,  1  IS,  to 
make  a  compromise  valid  (see  Abbott  v. 
Gaskina,  181  Mass.  fiOl,  606,  63  N.  G.  933). 
if  the  rights  of  the  contestant  under  such 
an  agreement  of  compromise  are  not  recog- 
nized by  the  executor,  the  contestant  can. 
by  a  bill  in  equity,  compel  him  (the  execu- 
tor) to  recognize  the  rights  given  him  (the 
contest'*nt)  under  the  agreement  of  compro- 
mise. Were  this  not  so,  the  executor  and 
the  other  party  to  the  oompromlse  could  set- 
tle the  estate  without  reference  to  the  con- 
testant, leaving  to  him  only  a  right  to  col- 
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lect,  by  an  action  at  law,  the  share  so  es- 
tablished. That  does  not  give  him  what  be 
Is  entitled  to. 

There  is  nothing  in  the  further  objection 
that  such  a  bill  in  equity  as  that  now  be- 
fore us  and  the  decree  entered  in  the  superior 
court  are  an  undue  interfmnoe  with  the 
settlonent  of  the  estate  in  the  probate  court. 
Where  a  hill  for  instructions  is  brought  in 
the  supreme  judicial  court  by  a  trustee  ap- 
pointed by  the  probate  court,  his  accounts 
are  settled  there  and  the  distribution  of  the 
amount  so  found  due  is  made  here.  See 
Brown  T.  Wri^t,  194  Mass.  640,  80  N.  E. 
61S;  Green  t.  Gaskill.  ITS  Mass.  266.  56  N. 
E.  660. 

The  same  method  of  proceeding  should  be 
followed  in  eases  like  the  ease  at  bar.  * 
Decree  affirmed. 


UNITX:])    STATBS   GIROVIT  COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

LAURA  A.  SARGENT,  Appt, 

V. 

DAKIEL  F.  BLAKE,  Trustee,  etc.  of  Sam- 
uel W.  King  et  al. 

(—  C.  C.  A.  — ,  160  Fed.  67.) 

Bankraptcj-  —  Individual  debt  —  pay- 
ment with  partnership  funds. 
1.  K.  and  M.  were  partners.  Th^  and 
the  partnership  were  insolvent.  K.  took 
$234.34,  with  M.'s  consent,  out  of  the  part- 
nership funds  for  himself,  and,  in  considera- 
tion thereof  and  of  M.'s  covenant  to  as- 
sume and  pay  the  partnership  debts,  con- 
veyed to  him  the  remainder  of  the  partner- 
ship property  and  the  partncialiip  business. 
Immediately  thereafter,  M.  paid  to  Mrs.  S., 
his  laother,  out  of  the  funds  which  had  been 
partnership  property,  $.'1,731.90,  which  he 
owed  her  for  money  he  had  borrowed  to  put 
into  the  partnership  business.  Mrs.  S.  did 
not  have  reasonable  cause  to  believe  that 

Headnotea  by  Sanborn.  Circuit  Judge. 


any  preference  was  intended  by  this  pay- 
ment, nor  did  she  have  any  cause  to  beUeve 
that  it  was  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors  of  the  firm,  or  ol 
the  firm  |tartners.  K.  and  M.  had  no  int«nt 
to  hinder,  delay,  or  defraud  creditors  to  any 
greater  extent  than  the  payment  to  Mrs. 
S.  would  necessarily  hinder  or  prevent  them 
from  collecting  their  debts.  Within  four 
months,  K.  and  M.  and  the  partnership  were 
adjudged  bankrupts.  The  trustee  brought 
suit  to  recover  the  93.731.90  of  Mrs.  8. 
Held,  the  trustee  was  not  entitled  to  n- 
cover  this  money  of  Mrs.  S. 
Same  —  transfers  —  nnlawfnl  intent. 

2.  Intentional  transfers  insolvents  to 
secure  or  pay  pre-existing  debts  within  four 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy,  which  are  not  voidable  as  pref- 
erences under  I  67e,  or  violative  of  other 
provisions  oS  law,  and  which  are  made 
without  Intent  to  hinder,  delay,  or.  defraud 
creditors  more  than  such  securities  or  pay- 
ments necessarily  have  that  effect,  do  not 
evidence  an  intent  to  hinder,  delay,  or  de- 
fraud creditors,  within  the  meaning  of  {  67e 
of  the  bankruptcy  act  of  July  I.  1898,  chap. 
641.  30  Stat  at  L.  664,  U.  S.  Comp.  Stat 
1901,  p.  3449. 

It  is  not  every  intent  to  hinder  or  delay 
creditors  in  collecting,  or  to  prevent  them 
from  collecting,  but  an  Intent  to  do  so  vm- 
lawfully  only,  that  is  denounced  by  that  sec- 
tion. 

Same  —  partnership  property  —  statn- 
tory  rule  of  administration. 

3.  Act  July  1,  1898,  chap.  541,  {  5f,  30 
Stat,  at  L.  648,  U.  S.  Comp.  Stat  1901,  p. 
3424,  enunciates  a  rule  of  administration  of 
partnership  and  individual  property ;  and 
it  governs  only  such  partnership  and  such 
individual  property  as  the  alleged  bankrupts 
owned  at  the  time  the  petition  is  filed,  koA 
that  which  has  been  previoasW  transferred 
fraudulently  or  to  make  a  voidable  prefer- 
ence. 

Insolvency  —  partnendUp  —  payment  ot 
Individual  debts. 

4.  Until  partnership  property  is  placed  in 
the  custody  of  the  law  by  some  suit  or  act 


<7ASe  Note.  —  AppUcatton  of  partner- 
ship assets  toith  the  consent  of  all 
the  partners  to  the  payment  of  an  in- 
dividual debt  of  a  partner  aa  a  void- 
able preference  under  the  bankruptcy 
act. 

There  is  a  great  conflict  of  authority  on 
the  general  question  as  to  the  validity  of  a 
transfer  of  partnership  assets  in  payment 
of  an  individual  debt  of  a  partner,  but  the 
cases  on  the  question  M'hether  such  a  trans- 
fer creates  a  voidable  preference  within  the 
meaning  of  the  bankruptcy  acta  are  not 
numerous. 

The  rule  preferring  partnership  property 
to  the  payment  of  partnership  debts  is  for 
the  benefit  of  partners,  and  may  be  waived ; 
and  a  mortgage  given  by  them  upon  partner- 
ship property  to  secure  an  individual  debt 
17  Lll.A.{N.8.) 


of  one  of  the  partners  was  held  valid  as 
such  a  waiver,  in  voluntary  hankrupt^gr  pro- 
ceedings, in  Be  Kahley,  2  Bias.  383.  Fed. 
Gas.  No.  7,593. 

In  Merchants'  Bank  v.  Thomas,  57  C.  C. 
A.  374,  121  Fed.  306,  where  all  the  creditors 
in  a  bankrupt  partnership  were  such  at 
the  time  the  firm  agreed  to  pay  the  individ- 
ual debt  of  one  of  its  partners," but  had  been 
paid  in  full  prior  to  the  filing  of  the  firm's 
petition  in  bankruptcy,  it  was  held  that 
the  firm's  agreement  to  pay  such  individual 
debt  could  not  be  attacked  by  the  trustee 
or  other  creditors  on  the  ground  that  it 
was  a  fraud  on  the  firm's  creditor,  not- 
withstanding the  insolvency  of  the  firm  at 
the  date  of  such  transfer. 

But  in  Re  Kahley,  supra,  the  sale  of  a 
stock  of  goods  by  a  partner  to  an  individual 
creditor  of  <me  of  the  partners^  lucih  onl- 
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which  invokes  the  interposition  of  a  court 
to  administer  it,  partnen,  with  the  consent 
of  each,  have  the  right  and  the  power  to 
convert  it  into  individual  property,  to  ap- 
ply it  to  the  payment  of  individual  debts 
in  preference  to  the  debts  of  the  partner- 
ship, or  to  make  any  other  disposition  of 
it,  in  good  faith,  which  does  not  constitute 
a  voidable  preference.  Insolvency  does  not 
destroy  or  diminish  this  right  of  disposi- 
tion. The  right  of  the  creditors  of  a  part- 
nership to  be  paid  out  of  the  partnership 
property  in  preference  to  the  indi  vidual 
creditors  does  not  attach  until  an  applica- 
tion is  made  to  some  court  for  the  adminis- 
tration of  the  partnership  property,  nor 
then,  unless  some  partner  has  at  that  time 
that  right,  for  the  preferential  equity  of 
the  partnership  creditors  is  the  mere  right 
to  enforce  the  right  of  the  partners  to  com- 
pel such  a  preference.  Before  the  partner- 
ship property  is  placed  in  cuatodia  legia  it 
is  not  held  in  trust  for  the  partnership 
creditors,  and  they  have  no  lien  upon  it. 
Bankrnptcy  —  partnemhlp  —  Intent  to 
defrniid  creilitOFs. 

6.  When  all  the  partners  consent,  their 
application  of  the  partnership  property  to 
the  payment  of  an  individual  debt  of  a 
partner  within  four  months  of  the  filing  of 


a  petition  in  bankruptcy,  and  while  t<>e  part- 
ners and  the  partnership  are  insolvent,  does 
not  evidence  any  intent  to  hinder,  delay, 
or  defraud  the  creditors  of  the  partnership 
within  the  meaning  of  {  67e  of  the  bank- 
ruptcy law  (act  July  1,  1898,  cliap.  641,  30 
Stat,  at  L.  564,  U.  8.  Comp.  Stat.  1901,  p. 
3449)  ;  and  it  is  not  void  or  voidable  where 
the  creditor  paid  has  no  reasonable  cause  to 
believe  that  a  preference  was  intended  there- 
by. 

Partnership  —  conveyance  of  Insol- 
Temt'a  Interest  —  consideration. 
0.  The  covenant  of  an  insolvent  partner 
to  assume  and  pay  the  debts  of  an  insolvent 
partnership  is  a  valuable  consideration,  suf- 
ficient to  support  a  conveyance  of  an  in- 
terest in  the  partnership  property. 
Same  —  assnmption  of  debts  —  trust. 

7.  The  assumption  of  payment  of  part- 
nership debts  by  one  partner,  in  considera- 
tion of  an  absolute  conveyance  of  the  p:irt- 
nership  property  to  him  by  the  other, 
creates  no  trust  in,  and  fastens  no  lien 
upon,  the  property  thus  conveyed,  in  favor 
of  the  partnership  creditors,  prior  to  any 
request  for  the  interposition  of  a  court  to 
administer  the  partnership  property. 

(March  19,  1908.) 


itor  being  aware  that  the  partnership  debts 
exceeded  the  assets,  was  held  void  as  to 
partnership  creditors,  as  not  having  been 
made  in  the  usual  and  ordinary  course  of 
business  under  §  35,  bankruptcy  act,  1867. 

And  in  Re  Jones,  100  Fed.  781,  a  transfer 
was  held  fraudulent,  as  against  firm  cred- 
itors, where  one  partner  procured  a  firm 
Indorsement  to  his  overdue  individual  note 
within  four  months  of  the  filing  of  a  peti- 
tion in  bankruptcy,  the  firm  having  been 
insolvent  at  the  time,  to  the  knowledge  of 
the  preferred  creditor. 

And,  where  the  transfer  was  made  in 
contemplation  of  insolvency,  and  the  evi- 
dence shows  that  the  transferee  had  reason- 
able cause  to  believe  that  a  fraudulent  pref- 
erence was  intended,  the  transfer  is  void  as 
to  the  assignee  in  bankruptcy.  Vetterlein 
V.  Barnes,  124  U.  S.  169,  31  L.  ed.  400.  8 
Sup.  Ct.  Rpp.  441,  affirming  16  Fed.  759. 
Re  Gillette,  104  Fed.  769,  is  to  the  same 
effect. 

And  a  mortgage  of  the  whole  stock  in 
trade  of  a  dissolved  insolvent  firm,  given  to 
secure  a  pre-existing  individual  debt  of  a 
partner,  constitutes  a  prima  facie  prefer- 
ence as  against  petitioning  creditors  in 
bankmptcv.  Re  Waite,  1  Low.  Dec,  207. 
Fed.  Cas.  No.  17.044. 

And  in  Re  Head,  114  Fed.  489.  it  was  held 
that  the  dissolution  of  a  partnership  while 
insolvent,  and  the  division  of  firm  property 
between  partners  to  be  held  as  individual 
property,  thereby  giving  individual  creditors 
a  preference  over  firm  creditors,  if  made 
within  four  months  of  bankruptcy,  consti- 
tutes a  void  preference  within  bankruptcy 
act  1898,  f  67e,  without  reference  to  the 
actual  intention  of  the  partners,  who  must 


be  held  to  have  intended  the  npre^aary  and  an  unquestioned  one. 
inevitable  consequences  of  their  acts. 


8o,  in  Bx  parte  Shouse,  Crabbe,  482,  Fed. 
Cas.  Ko.  12,815,  in  speaking  of  the  dissolu- 
tion of  an  insolvent  partnership,  the  court 
said:  "But,  if  the  dissolution  is  a  mere 
cover  to  conceal  either  actual  or  legal  fraud, 
or  with  intent  to  give  a  preference  to  a  sep- 
arate creditor  over  those  of  the  partner- 
ship, or  to  brin^  him  in  on  an  equality  with 
them  in  the  distribution  of  the  assets  of 
the  firm,  which  could  not  have  been  if  the 
partnership  had  continued,  then  there  is 
such  a  fraud  on  the  partnership  creditors 
as  will  make  it  an  act  of  bankruptcy." 

In  Re  Cook,  3  Biss.  122,  Fed.  Cas.  No. 
3,150,  it  was  held  that,  where  partners  are 
in  fact  insolvent,  they  should  be  consid- 
ered, in  equity,  as  holding  the  partnership 
effects  in  trust  for  the  benefit  of  the  firm 
creditors;  and  that  a  sale  by  one  partner 
to  his  copartner,  on  the  eve  of  insolvency, 
was  presumptively  fraudulent,  since  the  le- 
gal effect  would  be  to  prefer  the  private 
creditors  over  the  firm  creditors,  and  thus 
void  as  creating  a  preference  within  the 
provision  of  §  35,  hn-'rruptcy  act  1867. 

And  the  conveyance  of  the  joint  assets  of 
an  insolvent  firm  to  a  continuing  partner, 
made  within  four  months  of  the  petition  in 
bankruptcy,  was  held  a  fraudulent  prefer- 
ence within  the  bankruptcy  act  of  1867.  in 
Re  Johnson,  2  Low.  Dec.  129,  Fed.  Cas.  No. 
7,369. 

In  Re  Floyd,  156  Fed.  206,  a  mortgage 
executed  by  an  insolvent  partnership,  within 
four  months  of  bankruptcy,  to  secure  the 
individual  debt  of  a  partner,  was  held  void 
as  a  preference.  This  disposition  of  the 
question  was  without  discussion  or  citation 
of  authority,  and  apparently  proceeded  upon 
!  the  assnmption  that  the  rule  as  stated  was 
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APPEAL  hy  defendant  from  a  decree  of 
the  District  Court  of  the  United  States 
for  the  Southwestern  Division  of  the  Ju- 
dicial District  of  Missouri  in  complainant's 
favor  as  trustee  in  bankruptcy  in  an  action 
brought  to  set  aside  and  recover  from  the 
defendant  the  amount  paid  her  on  a  certain 
promisaory  note.  Reversed. 
The  facts  are  stated  Ip  the  opini<m. 
Argued  before  Sanborn,  Hook,  and  Adams, 
Circuit  Judges. 

Messrs.  A.  E.  Spenoer  and  WiUard  P. 
Hall,  for  appellant: 

The  right  of  the  partnership  creditors  to 
be  paid  out  of  partnership  property  ia  an 
administrative  right  merely,  and  can  be  en- 
forced only  by  laying  hold  of  tiie  property 
and  placing  it  in  oustodia  legia. 

Sexton  V.  Anderson,  95  Mo.  381,  8  S.  W. 
664;  Hundley  v.  Farris,  103  Mo.  78,  12 
L.R.A.  264,  23  Am.  St.  Rep.  863,  15  S.  W. 
312;  Reyburn  v.  Mitchell,  106  Mo.  365,  27 
Am.  St  Rep.  350,  16  8.  W.  892 ;  Korrls  t. 
Rumsey,  64  Mo.  App.  H3;  Tennant  t. 
McKean,  46  Mo.  App.  486;  Gk>ddard-Pec)c 
Grocery  Co.  t.  McCune,  122  Mo.  426,  29 
LJt.A.  681,  26  8.  W.  904;  McDonald  t. 
Cash,  57  Mo.  App.  636;  Mansur-T^etts 
Implement  Co.  t.  Ritchie,  159  Mo.  213,  60 
S.  W.  87. 

The  provision  of  the  bankruptcy  act  re- 
lating to  unlawful  preferences  (§  60b)  has 
no  bearing  upon  the  right  of  one  partner  to 
buy  out  his  copartners. 

Re  Rudniek,  102  Fed.  760. 

There  was  no  lack  of  oonsideration  to 
support  said  sale. 

McDonald  t.  Cash,  supra;  Kansas  City 
So.  R.  Co.  Q.  0.  4  K.  C.  R.  R.  Co.  (1907; 
Mo.) ;  Gratton  A  K.  Mfg.  Co.  v.  Troll,  77 
Mo.  App.  330;  Ex  parte  Williams,  U  Ves. 
Jr.  6. 

The  trustee  foiled  to  show  that  defendant 
knew,  or  had  probable  cause  to  believe,  that 
said  Maxwell  or  his  firm  was  insolvent,  or 
that  said  payments  were  being  made  with 
the  intent  to  give  a  preference  under  the 
bankruptcy  act. 

Loveland,  Bankr.  p.  609;  Barbour  t. 
Priest,  103  U.  S.  203,  26  L.  ed.  478;  Des 
Moines  Sav.  Bank  v.  Morgan  Jewelry  Co. 
123  Iowa,  432,  99  N.  W.  121 ;  Grant  v.  First 
Nat.  Bank,  97  U.  S.  80,  24  L.  ed.  971; 
Stucky  v.  Masonic  Sav.  Bank,  108  U.  S.  74, 
27  L.  ed.  640,  2  Sup.  Ct.  Rep.  219;  Ee 
Eggert,  43  C.  C.  A.  1.  102  Fed.  735;  Steven- 
son V.  Miiliken,  Tomlinson  Co.  99  Me.  320, 
50  Atl.  472;  Re  Pettin^iill,  136  Fed.  218; 
Blnnkenbakor  v.  Charleston  State  Bank,  111 
III.  App.  393;  Johnston  v.  George  D.  Witt 
Shoe  Co.  103  Va.  611,  50  S.  E.  153;  Re 
Goorfliile,  130  Fed.  471;  Starbuck  v.  Gebo, 
48  Miac.  333,  96  N.  Y.  Supp.  781 ;  Medaker 
V.  Bonebrake.  108  U.  8.  66,  27  L.  ed.  664,  2 
17  L.R.A.(N.S.) 


Sup.  Ct  Rep.  361 ;  Townes  t.  Alexander,  69 
S.  C.  23,  48  8.  E.  214;  Be  Oppenheimer. 
140  Fed.  51. 

Messrs.  Samuel  Feller  and  Kiumes, 
New,  &  KrautholT,  with  Messrs.  ArtbiiT 
Miller  and  Edwin  A.  Krantboff,  for  ap- 
pellee: 

Until  notice  of  the  assignmoit  la  given 
to  the  creditor  it  will  not  bind  him  so  as  to 
deprive  him  of  equities  arising  between  the 
date  of  tiie  assignment  and  the  date  when 
he  received  notice  thereof. 

4  Cyc.  Law  ft  Froc.  pp.  33,  34;  Richards 
V.  Griggs,  10  Ma  416,  67  Am.  Dee.  240. 

The  effect  of  the  agreement  to  assume  the 
debts  of  the  partnerriiip  ia  to  create  a  trust 
in  favor  of  the  ereditora  of  tiie  partnership, 
and  to  imp'ress  the  assets  of  the  partner- 
ship with  a  distinct  lien  in  favor  of  the 
partnerahip  creditors,  enforceable  in  eqmty. 

West  Plains  Bank  v.  Edwards,  84  Mo. 
App.  462;  Blaekmore  v.  Parkes,  26  C.  C. 
A.  670,  54  U.  B.  App.  123,  81  Fed.  899; 
Williams  T.  Crow,  84  Ho.  298;  Woodall  v. 
Kelly,  86  Ala.  368,  7  Am.  St.  Rep.  S7,  S 
So.  164;  Carr  v.  IliompBon,  67  Mo.  472. 

One  partner  cannot  use  the  partnership 
funds  to  pay  his  individual  debts  without 
the  consent  of  the  other  membera  of  the 
firm,  either  with  or  without  the  knowledge 
of  the  creditor  that  such  property  belonged 
to  the  partnership. 

Rogers  v.  Batchelor,  12  Pet  221,  9  L.  ed. 
10C3;  Caldwell  v.  Scott.  64  N.  H.  414;  Aek- 
ley  V.  Staehlin,  66  Mo.  568;  Price  v.  Hunt 
60  Mo.  268. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

In  December,  1002,  King  and  Maxwell 
formed  a  partnership  in  the  business  of 
dealing  in  paints,  oils,  glass,  and  other 
articles  at  Kansas  City,  In  the  state  of  Mis- 
souri, under  the  name  of  King  ft  Maxwell 
Faint  ft  Glass  Company;  and  Maxwell 
borrowed  $3,S00  of  his  mother,  Mrs. 
Sargent,  to  put  into  the  business,  and  gave 
her  his  promissory  note  for  the  money,  pay- 
able with  interest  in  three  years  from  the 
date  of  the  note.  He  paid  the  interest  on 
it  from  time  to  time  until,  on  June  11, 
1904,  he  paid  her  $2,500  of  it,  and,  on  June 
14,  1904,  $1,231.90,  the  amount  still  owing 
upon  it;  and  she  surrendered  the  note  to 
him.  During  the  year  1903  and  the  first 
Iialf  of  the  year  1904,  the  company  made  a 
profit,  or  the  partners  thought  it  made  a 
profit,  of  $3,800.  Between  February  1, 
1904,  and  June  18,  1004,  $9,096.08,  which 
was  derived  from  the  sales  of  merchandise 
by  the  partnerahip,  was  deposited  in  the 
banks  to  the  credit  of  the  company,  and, 
prior  to  June  11.  1904,  all  this  money,  ex- 
cept $3,731.00  subsequently  paid  to  Mrs. 
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Sargent  and  $807.60  paid  for  merchandise 
bought,  was  drawn  out  of  the  bank  by  the 
partners  as  individuals.  On  June  11,  1004, 
or  a  day  or  two  before  that  day,  Maxwell 
learned  that  King,  who  had  the  financial 
management,  had  drawn  out  all  the  money 
that  he  had  put  into  the  tirm  as  capital  and 
his  half  of  the  profits,  which  amounted  to 
about  $4,400  in  all,  with  the  exception  of 
$234.34.  Maxwell  was  dissatisfied  with 
King's  action,  and,  upon  consultation,  they 
agreed  that,  in  consideration  of  $234.34 
paid  to  him  out  of  the  moneys  of  the  com- 
pany, and  of  Maxwell's  covenant  to  assume 
and  pay  all  the  firm  debts,  King  should 
sell  and  convey  his  interest  in  the  property 
of  the  company  and  in  the  business  to  Max- 
well, should  authorize  Muxwell  to  carry  on 
the  business  in  the  name  of  the  company, 
and  should  agree  to  keep  out  of  any  like  busi- 
ness for  a  year.  On  June  11,  1904,  the 
$234.34  was  paid  to  King,  and  he  executed 
and  delivered  to  Maxwell  a  formal  bill  of 
sale  in  which  the  terms  just  stated  were 
clearly  embodied,  and  delivered  to  him  the 
exclusive  possession  of  the  property  and 
business  of  the  company.  At  this  time  the 
partnership  and  each  of  the  partners  were 
insolvent,  its  liabilities  were  probably  about 
$25,000,  and  its  assets  a£>out  $15,000;  but 
each  of  the  partners  testified  that  he  did  not 
know  or  think,  at  that  time,  that  the  firm 
was  insolvent.  After*  Maxwell  had  pur- 
chased the  interest  of  his  partner  in  the 
firm  property  and  business,  and  had  received 
his  bill  of  aale  and  exclusive  possession  and 
control  of  the  property,  and  on  the  same 
day,  he  bought  a  draft  for  $2,S00  with  a 
check  which  he  drew  in  the  name  of  the 
company  upon  the  moneys  that  had  been 
theretofore  deposited  to  its  credit  in  a  bank, 
and  he  sent  tiiis  draft  to  his  mother  in 
part  payment  of  his  note.  On  June  14, 
be  booght.  In  the  same  way,  and  sent 
to  her,  anotiier  draft  for  $l;231.90,  the 
balance  then  owing  on  the  note  she  held; 
and  Bhe  surrendered  it  to  him  paid.  King 
testified  that  he  never  consented  to  the 
application  of  the  partnership  funds  to  the 
pasrment  of  the  individual  debt  of  Maxwell 
to  his  mother.  Mrs.  Sai;gent  did  not  have 
reasonable  cause  to  believe  that  it  was  in- 
tended by  this  payment  to  give  her  a  pref- 
erence over  tay  other  creditor  of  Maxwell 
or  of  the  partnership.  She  did  not  know, 
believe,  or  have  reasonable  cause  to  believe, 
that  these  payments  were  made  with  tiie 
intent  on  the  part  of  Maxwell  to  kinder, 
delay,  or  defraud  any  of  hts  creditors  or  any 
of  the  creditors  of  the  company,  or  that 
they  were  made  ottt  of  the  funds  or  prop- 
erty of  the  partnership.  On  June  23,  19(^, 
a  petition  in  bankruptcy  was  filed,  and,  on 
August  1,  1904,  the  partnership  and  the  in- 
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dividuals.  King  and  Maxwell,  were  adjudged 
bankrupts.  The  evidence  at  the  final  hear- 
ing in  this  suit  disclosed  no  facts  material 
to  the  questions  before  this  court,  which 
have  not  now  been  stated.  Upon  these  facts, 
the  court  below  rendered  a  decree  that  the 
amounts  paid  to  Mrs.  Sargent  belonged  to 
the  estate  of  the  partnership;  "the  partner- 
ship firm,"  in  the  words  of  the  decree,  "at 
the  time  of  said  payments  by  said  James  E. 
Maxwell  to  the  defendant  Laura  A.  Sargent, 
being  insolvent,  and  the  same  having  been 
so  paid  to  the  defendant  in  fraud  of  the 
equitable  preferential  right  thereto  of  the 
partnership  creditors  of  said  partners,"  and 
that  she  should  pay  them  back  to  the  trus- 
tee of  that  estate  with  interest.  Mrs.  Sar- 
gent appealed  from  this  decree. 

This  suit  was  instituted  by  the  exhibition 
in  the  court  below  of  a  bill  in  equity  against 
Mrs.  Sargent  alone,  in  which  the  trustee  set 
forth  two  inconsistent  causes  of  action: 
First,  that  Maxwell  paid  Mrs.  Sargent 
$3,731.90  out  of  the  funds  of  the  partner- 
ship with  intent  to  binder,  delay,  or  defraud 
its  creditors  at  a  time  when  it  was  in- 
solvent and  did  not  owe  her  anything,  and 
that  Mrs.  Sargent  knew  this  at  the  time 
she  received  the  payment;  second,  that  Max- 
welt  paid  her  this  $3,731.01)  with  intent  to 
prefer  her  over  his  other  creditors  of  the 
same  class,  that  the  payment  did  thus  prefer 
her,  and  that  Mrs.  Sargent  had  reasonable 
cause  to  believe  that  the  payment  was  in- 
tended to  give  such  a  preference.  The  proof 
was  that  the  bill  of  sale  from  King  to  Max- 
well had  been  made  and  delivered  so  that  it 
had  made  all  the  debts  of  the  company  his 
individual  debts  by  his  assumption  of 
them,  and  all  its  property  his  individual 
property,  before  he  paid  Mrs.  Sargent,  and 
that  she  had  no  cause  to  believe,  and  did 
not  believe,  that  any  preference  was  in- 
tended, nor  that  the  payment  was  made  to 
hinder  or  defraud  any  creditor.  The  result 
was  that,  at  the  close  of  the  evidence,  the 
first  cause  of  action,  upon  the  face  of  the 
transaction,  failed  because  the  payment  was 
not  made  out  of  the  funds  of  the  partner- 
ship; and  the  second  failed  because  Mrs. 
Sargent  had  no  cause  to  believe  that  a 
preference  woe  intended  by  the  payment. 
Bankruptcy  law  July  1,  1898,  chap.  S41,  30 
Stat,  at  L.  S02,  8  60b,  U.  S.  Oomp.  Stat. 
1901,  p.  3446.  In  order  to  escape  from 
this  conclusion,  counsel  for  the  trustee  in- 
voke the  provision  of  §  5f  of  the  bank- 
ruptcy law,  that  the  net  proceeds  of  the 
property  of  the  partnership  shall  be  ap- 
propriated to  the  payment  of  the  partner- 
ship debts,  and  the  net  proceeds  of  the  in- 
dividual estate  of  each  partner  to  the  pay- 
ment of  his  individual  debts,  and  the  pro- 
visions of  S  e7e  that  transfer»^ade  bvi  a 
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bankrupt  within  four  months  of  the  filing 
of  the  petition  against  him,  with  the  in- 
tent on  his  part  to  binder,  delay,  or  de- 
fraud his  creditors,  shall  be  null  and  void 
as  against  the  creditors  of  such  debtor,  ex- 
cept as  to  purchasers  in  good  faith  and 
for  a  present  fair  consideration;  that  un- 
exempt  property  so  transferred  shall  ranain 
a  part  of  the  estate  of  the  bankrupt,  and 
shall  pass  to  bis  trustee,  whose  duty  it  shall 
be  to  raclaim  and  recover  it  for  tiie  benefit 
of  the  creditors;  and  they  aigue  that  th« 
bill  of  sole  from  King  to  Maxwell,  and  the 
contract  of  payment  of  the  note  Maxwell 
to  Mrs.  Sargent,  were  void  under  these 
sections  because  their  effect  was  that  prop- 
erty of  the  partnership  estate  was  applied, 
after  the  firm  and  the  parbiers  were  in- 
solvent, to  pay  the  individual  debt  of  one 
of  the  partners. 

The  only  evidence  that  Maxwell  intended 
to  hinder  or  defraud  the  creditors  of  the 
partnership  la  that,  while  the  firm  and  the 
partners  were  insolvent.  King  conveyed  his 
interest  to  Maxwell,  and  the  latter  paid  his 
mother  in  preference  to  his  other  creditors. 
The  only  way  in  which  Maxwell  could  have 
made  this  payment  in  bad  faith  would 
have  been  to  have  made  it,  in  whole  or  in 
part,  in  secret  trust  for  himself,  or  with  the 
actual  intent  to  binder  or  defraud  the 
creditors  of  the  company  more  than  the 
mere  payment  of  the  debt  to  his  mother,  out 
of  the  property  of  the  former  partnership, 
in  preference  to  the  claims  of  the  partner- 
ship creditors,  must  necessarily  have  de- 
layed or  prevented  their  collection  of  their 
claims ;  and  there  was  no  evidence  of  any 
such  trust  or  intent.  The  evidence  was  that 
he  intended  to  pay  his  mother  in  preference 
to  the  partnership  and  to  other  creditors, 
that  his  mother  had  loaned  him  the  money 
to  engage  in  and  conduct  the  partnership 
business,  that  he  had  purchased  the  interest 
of  his  partner,  and  that,  as  soon  as  the 
business  and  the  property  became  his,  he 
paid  her  the  debt  which  he  owed  her. 

The  facte  that  the  payment  to  Mrs. 
Sargent  had  the  inevitable  elTect  to  deprive 
the  creditors  of  the  partnership  of  an  op- 
portunity which  they  would  otherwise  have 
had  to  collect  their  claims,  in  whol«  or  in 
part,  and  that  Maxwell  knew  that  this 
would  be  its  effect,  and  hence  must  have  In- 
tended that  result,  do  not  establish  the  fact 
that  he  intended  to  hinder,  delay,  or  defraud 
those  creditors  within  the  meaning  of  § 
67e.  It  is  every  intent  to  hinder,  delay, 
and  defraud  creditors  unlawfully  only,  not 
every  intent  to  hinder  or  delny  them  in  col- 
lecting, or  to  prevent  them  from  collecting, 
their  claims,  that  avails  to  avoid  a  trans- 
fer under  that  section.  An  insolvent  debtor 
has  the  jus  disjxtnendi  of  his  property  until 
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the  commencement  of  proceedings  in  bank- 
ruptcy against  him.  Ete  bos  the  legal  ri^t 
to  secnre  and  pay  his  debts  with  it,  pro- 
vided always  the  security  or  the  payment 
is  not  violative  of  any  of  the  acta  of  Con- 
gress or  of  any  of  the  laws  of  the  land.  A 
preference  of  one  creditor  over  others  by 
such  a  payment  or  by  such  security,  which 
is  free  from  actual  or  eonstruetive  fraud 
and  from  any  purpose  to  affect  other  credit- 
on  injuriously  beyond  the  necessaty  effect 
of  the  security  or  preference,  is  valid  and 
lawful;  and  it  cannot  evidence  such  an 
intent  to  hinder,  delay,  or  defraud  creditors 
as  will  make  it  void  or  voidable  under  g  6Te 
Coder  v.  Arts,  16  L.R.A.(N.S.)  372,  82  C 
C.  A.  91,  1S2  Fed.  943,  947;  Sabin  v.  Co- 
lumbia River  Lumber  &  Fuel  Co.  25  Or.  15. 
42  Am.  Bt.  Rep.  750.  34  Pae.  692,  695,  33 
Pac.  854 :  LompBon  v.  Arnold,  19  Iowa,  479. 
484;  Stewart  v.  Dunham.  116  V.  S.  61,  66, 
29  L.  ed.  329,  331,  6  Sup.  Ct.  Rep.  1163. 

Since  the  payment  and  the  preference 
were  made  in  good  faith,  the  only  question 
remaining  is,  Were  they  unlawful?  If  so. 
they  were  made  with  intent  to  hinder,  de- 
lay, and  defraud  creditors  within  the  mean- 
ing of  the  law;  if  not,  th^  were  made  with- 
out any  such  intent,  and  they  were  not 
voidable.  If  Mrs.  Sargent  had  been  a 
creditor  of  the  partnership,  the  payment 
could  not  have  been  avoided,  and,  if  sbe 
was  paid  out  of  the  (individual  property  of  ■ 
Maxwell,  the  payment  was  not  voidable, 
because  she  had  no  cause  to  believe  that  a 
preference  was  intended  thereby.  Did  the 
.  facts  that  both  partners  and  partnership 
were  insolvent  when  the  bill  of  sale  and 
payment  were  made,  and  that  the  payment 
was  made,  after  the  bill  of  sale  was  de- 
livered, out  of  funds  which  had  been 
partnership  property  before  King  sold  and 
conveyed  his  interest  to  Maxwell,  render 
the  payment  illegal  and  voidable !  Counsel 
for  the  trustee  argue  that  this  question 
should  be  answered  in  the  affirmative,  be- 
cause, as  they  contend,  (a)  the  net  pro- 
ceeds of  all  the  partnership  property,  which 
were  applied  to  the  payment  of  individual  * 
debts  within  four  months  preceding  the 
commencement  of  proceedings  in  bank- 
ruptcy against  it,  must  be  appropriated  to 
the  payment  of  the  partnership  debts  to  the 
exclusion  of  the  individual  debts  of  the 
partners  under  g  6f;  (b)  that  the  sale  by 
King  to  Maxwell  was  fraudulent  and  void; 
(c)  that  notice  of  the  sale  was  not  im- 
mediately given  to  the  bank;  and  (d)  that 
the  assumption  of  the  firm  debts  by  Max- 
well fastened  a  trust  or  lien  upon  the  firm 
property  in  favor  of  the  firm  creditors. 
They  cite,  in  support  of  their  first  conten- 
tion, Bryan  v.  Bernhcimer,  181  U.  S.  188, 
46  L.  ed.  814.  21  Sup.  Ct.  Rep.  667;  Davis 
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r.  Bohle,  34  C.  C.  A.  372,  92  Fed.  3Z6;  Re 
Sfeven  (D.  C.)  Bl  Fed.  366;  and  Be  Knight 
(D.  G.)  126  Fed.  3fi,-^n  which  the  courtB 
have  held  that,  inasmuch  as  the  making  of 
a  general  assignment  is  an  act  of  bauk- 
ruptcy,  property  conveyed  by  inch  an  as- 
signment paiBM  to  the  trustee  in  bank- 
ruptcy as  of  the  date  of  the  aasignment  as 
against  the  assignee,  as  against  purchasers 
from  him  after  the  bankruptcy  proceedings 
are  instituted,  and  as  against  purchasers 
from  him  who  have  not  paid  for  their  pur- 
chases, where  the  bankruptcy  proceedings 
are  commenced  within  four  months  after  the 
general  assignments;  and  they  argue  by 
analogy  that,  wherever  a  payment  of  an 
individual  debt  is  made  out  of  the  partner- 
ship property  within  four  months  of  the 
institution  of  bankruptcy  pi-oceedings,  tlie 
title  to  the  trustee  relates  back  and  attaches 
to  that  property  as  of  the  date  of  the  pay- 
ment. They  insist  that  the  mere  fact  that 
parbiership  property  is  applied  to  the  pay- 
ment of  individual  debts  within  the  four 
months  constitutes  the  transacticm  a 
fraudulent  transfer  or  preference,  although 
the  payee  has  no  rcMon  to  believe  it  was 
intended  as  aneh;  and  they  cite  Re  Jones 
(D.  C.)  100  Fed.  781,  783;  Re  Gillette  (D. 
C.)  104  Fed.  769,  771,  772;  Re  Head  (D. 
G.)  114  Fed.  489,  491;  Collier,  Bankr.  flth 
ed.  p.  86 ;  Re  Johnson,  2  Low.  Dec.  129,  Fed. 
Cas.  No.  7,369;  Collins  v.  Hood,  4  McLean, 
186,  Fed.  Cas.  No.  3,016;  Re  Cook,  3  Biss. 
122,  Fed.  Cas.  No.  3,160;  Re  WUcox  (D.  C.) 
94  Fed.  84.  But  the  analogy  between  a 
general  assignment  and  the  application  of 
partnership  property  to  the  payment  of  an 
individual  debt,  or  the  application  of  in- 
dividual property  to  the  payment  of  a  part- 
nership debt, — for  if  one  is  fraudulent  and 
void  the  other  is, — is  neither  complete  nor 
persuasive;  and  the  construction  of  §  df 
here  sought  is  neither  exprnssed  by  the 
words  of  the  section,  nor  is  it  natural  or 
reasonable.  The  parties  as  to  whom  general 
assignments  have  been  held  futile  to  convey 
title  against  a  trustee  have  all  been  volun- 
teers,— parties  who  neither  paid  nor  sur- 
rendered anything  before  the  bankruptcy 
proceedings  were  commenced, — and,  as  they 
held  no  higher  title  or  better  equity  than 
the  bankrupt,  their  titles  passed  to  the 
trustee.  In  the  case  at  bar,  on  the  other 
hand,  Mrs.  Sargent  surrendered  her  note  in 
good  faith,  and  released  her  claim  upon  her 
debtor  for  $3,731.90  before  the  bankruptcy 
proceedings  were  instituted.  Unless  the 
payment  was  unlawful,  and,  for  that  reason, 
evidenced  an  intent  of  Maxwell  to  defraud 
his  creditors, — a  question  to  be  further  con- 
sidered,— the  only  act  of  bankruptcy  here 
was  the  preference  of  Mrs.  Sargent  to  other 
creditors,  which,  by  the  express  terms  of 
17  L.R.A.( N.S.I 


g  60b,  was  not  voidable  because  she  had  no 
reasonable  cause  to  believe  that  it  was  in- 
tended to  give  her  a  preference  thereby.  A 
general  assignment  is  voidable  without  re- 
gard to  such  cause  to  believe. 

The  clause  of  S  6'  upon  which  counsel 
rely  is  nothing  but  the  familiar  rule  of 
administration  of  partnership  and  indi- 
vidual estates,  which  has  been  imported  into 
the  bankruptcy  law  from  the  courts  of 
equity.  "The  net  proceeds  of  the  partner- 
ship property  shall  be  appropriated  to  tbe 
payment  of  the  partnership  debts,  and  the 
net  proceeds  of  the  individual  estate  of 
each  partner  to  the  payment  of  his  in- 
dividual ddits.**  The  partnership  property 
and  the  individual  estate  at  what  time, 
four  monthly  or  at  erane  indefinite  time 
within  four  months  before  the  petition  Is 
filed,  or  at  the  time  it  is  filed  T  This  section 
treats  of  administration  in  the  bankruptcy 
court,  and  hence  of  the  partnership  and  in- 
dividual property,  the  title  to  which  is  in 
the  bankrupt  at  the  time  the  petitim 
against  him  is  presented  to  the  court,  and 
that  which  he  had  tnmaferred  in  fraud  of 
his  creditors.  §  70.  Any  other  interpreta- 
tion would  produce  intolerable  vexation  and 
confusion,  for,  in  the  daily  conduct  of  busi- 
ness, partners  are  necessarily  and  constant- 
ly applying  partnership  property  to  the 
payment,  not  only  of  large  individual  obli- 
gations, but  to  the  payment  of  their  petty 
individual  debts  for  living  expenses,  and  are 
often  devoting  their  individual  property  to 
the  promotion  of  tbe  partnership  business 
and  the  discharge  of  the  partnership  debts. 
It  never  «ould  have  been,  it  never  was,  tbe 
intention  of  Congress  that  these  trans- 
actions— these  transformations  of  partner- 
ship into  individual  and  of  individual  into 
partnership  property  within  four  months, 
or  within  any  other  time  preceding  the 
commencement  of  bankruptcy  proceedings — 
should  either  be  rescinded  or  avoided  by 
subsequent  adjudications  in  bankruptcy, 
unless  they  were  actually  fraudulent  or 
voidably  preferential.  It  did  not  make  them 
fraudulent  in  themselves.  The  terms  of  S  ' 
6f  and  the  natural  and  rational  interpre- 
tation of  them  in  the  light  of  the  general 
rules  of  law  and  of  the  entire  act  in  which 
they  appear  limit  their  application  to 
partnership  and  individual  property  at  the 
commencement  of  bankruptcy  proceedings, 
and  to  property  the  transfer  of  which  is 
fraudulent  for  other  reasons  than  that  part- 
nership property  was  applied  to  the  pay- 
ment of  individual  debts,  or  individual 
property  to  the  payment  of  partnership 
debts.  This  conclusion  is  in  accord  with  the 
general  principles  applicable  to  the  manage- 
ment and  disposition  of  partnership  proper- 
iy. 
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There  are  two  rules  of  law  which  at  dif- 
ferent times  apply  to  the  management  and 
dispoaition  of  the  property  of  a  partner- 
ship: First,  partners  own,  and,  with  the 
consent  of  each,  have  the  right  and  power 
to  sell  and  dispose  of  the  partnership  prop- 
erty, to  transform  it  Into  the  individual 
property  of  one  or  more  of  the  partners,  to 
apply  it  or  its  proceeds  to  tiie  payment  of 
their  individual  debts  in  preference  to  those 
of  the  partnership,  and  to  make  such  other 
honest  disposition  of  it  as  they  deem  fit; 
second,  in  the  administration  of  the  prop- 
erty of  a  partnership  in  the  courts,  the 
creditors  of  the  partnership  have  the  right 
to  the  application  of  the  partnership  prop- 
erty to  the  payment  of  the  partnership 
debts  in  preference  to  the  individual  debts 
of  the  respective  partners.  Tb»  first  is  a 
rule  of  operation,  the  second  a  rule  of  ad- 
ministration. The  first  governs  during  the 
operation  of  the  partnership  business  and 
the  disposition  of  the  partnership  property 
by  the  partners,  the  second  operates  during 
the  administration  of  the  partnership  prop- 
erty after  it  is  brought  into  the  custody  of 
a  court.  The  first  rule  prevails  until,  by 
some  suit  or  act,  the  interposition  of  some 
court  is  invoked  to  administer  the  partner- 
ship property,  and,  until  that  time,  tlie 
second  rule  is  ineffective.  Before  the  part- 
nership property  is  placed  in  cusiodta  legis 
for  administraUon,  it  is  not  held  in  trust 
for  the  payment  of  the  partnership  creditors 
in  preference  to  the  creditors  of  the  indi- 
vidual partners.  The  partnership  creditors 
have  no  lien  upon  it  and  no  independent 
right  to  its  application  to  the  pigment  of 
their  claims  in  preference  to  the  claims  of 
the  creditors  of  the  individual  partners. 
Each  partner,  however,  has  the  right  to  re- 
quire the  partnorsliip  property  to  be  ap- 
plied to  the  payment  of  the  partnership 
debts  in  preference  to  the  debts  of  the  in- 
dividual partners,  to  tlie  end  that  he  may 
not  be  required  to  pay  the  former  out  of 
his  individual  estate.  The  right  of  the 
creditors  of  the  partneiBliip  to  payment  out 
of  the  partnership  property  in  preference  to 
the  individual  creditors  is  the  mere  right, 
by  subrogation  or  derivation  to  enforce 
this  right  of  one  of  the  partners  after  the 
partnership  property  has  been  placed  in  tlie 
custody  of  the  laiv.  Until  it  has  been  so 
placed,  each  partner  has  plenary  power  at 
any  time  to  release  or  waive  tliis  right,  and, 
if  each  partner  has  done  so,  and,  at  the  time 
the  property  comes  within  the  jurisdiction 
of  a  court  no  partner  has  this  right,  then 
no  creditor  of  the  partneraliip  has  it,  for  a 
stream  cannot  rise  higher  than  its  source. 

Before  the  petition  in  bankruptcy  was  filed 
in  this  ease,  and  before  any  of  the  prop- 
erty involved  in  this  controversy  was  placed 
17  L.ILA.(N.S.) 


la  the  custody  of  the  law.  King  had  taken 
$234.34  out  of  tiie  partnership  property, 
and  had  transformed  it  into  his  Individual 
property,  with  the  consent  of  Maxwell,  and, 
in  considomtion  of  that  oonaent  and  of 
Maxwell's  assumption  of  tha  partnership 
debts,  bad  conveyed  alt  his  interest  in  tlie 
remainder  of  the  partnership  property  to 
Maxwell,  and  had  thereby  transformed  it 
into  Maxwell's  individual  properfy,  and. 
oat  of  that  individual  property,  Maxwell 
had  paid  his  individual  debt  to  his  mother. 
Unless  these  releases  of  these  partners  were 
voidable  and  were  avoided,  neither  of  them 
had  any  right  thereafter,  and  hence  none  of 
the  creditors  of  the  partnership  had  any 
right,  to  tiie  application  of  the  $3,731.90, 
which  had  been  paid  to  Mrs.  Sargent,  to 
the  payment  of  partneisliip  obligations. 

Counsel  say  that  King's  bill  of  sale  and 
the  release  it  evidenced  were  void,  (I)  be- 
cause he  subsequently  testified  that  he 
never  consented  to  the  payment  of  Mrs. 
Sargent  out  of  the  proceeds  of  the  partner- 
ship property  in  preference  to  the  creditors 
of  the  partnership;  but  his  bill  of  sale  con- 
tained that  consent,  for  it  granted  full  title 
and  plenary  power  of  disposition  of  all  the 
partnership  property,  except  the  $234.34 
which  he  took  as  his  share,  to  Maxwell,  and 
he  is  estopped  from  avoiding  the  legal  effect 
of  the  conveyance  he  made  by  suluequent 
testimony  that  he  did  not  intend  that  it 
should  have  that  effect;  (2)  because  the  as- 
sumption of  the  debts  by  the  insolvent  Max- 
well was  not  a  valuable  consideration  for 
King's  conveyance ;  but,  while  there  are 
authorities  to  that  effect  (Darby  v.  Gilli- 
gan,  33  W.  Va.  246,  249,  6  L.R.A.  740,  10 
S.  E.  400),  the  better  reason  and  the  weight 
of  authority  are  to  the  contrary,  for  a 
promise  to  pay  the  debt  of  another,  al- 
though the  promisor  may  never  be  able  to 
do  30,  creates  a  legal  and  a  moral  obli- 
gation burdensome  to  the  promisor  and  pre- 
sumptively beneficial  to  the  promisee  (Ex 
parte  Peake,  1  Madd.  Ch.  346;  Howe  v. 
Lawrence,  0  Cusfa.  553,  536,  57  Am.  Dec. 
68,  and  cases  there  cited ;  McDonald  v. 
Cash,  57  Mo.  App.  536,  544,  and  cases  there 
cited ;  Kansas  City  Southern  R.  Co.  v.  Q, 
0.  &  K.  C.  R.  R.  Co.  [opinion  filed  May  29, 
1907]  by  the  supreme  court  of  Missouri; 
Gratton  A  K.  Mfg.  Co.  v.  Troll,  77  Mo.  App- 
3.39) ,  and  the  consent  of  Maxwell  that  King 
should  withdraw  the  $234.34,  which  he 
took,  constituted  in  itself  a  sufficient  con- 
sideration to  sustain  the  bill  of  sale;  (3) 
because  King's  sale  was  not  accompanied  by 
delivery  in  a  reasonable  time  and  followed 
by  an  actual  and  continued  change  of  pos- 
iiession  of  the  things  sold,  as  required  by 
Mo.  Rev.  SUt.  1899.  S  3410  (Anno.  Stat. 
1000,  p.  1940) ;  but  the  evidence  is  that  it 
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wu  atMompanled  hy  nich  a  delivery  and 
followed  by  auch  %  change  of  possession; 
(4)  because  notice  of  the  purchase  by  Msjc- 
well  was  not  immediately  given  to  the  bank 
in  which  the  funds  of  the  partnership  were 
deposited;  but  this  fact  is  not  material  be- 
cause the  bank  paid  out  the  mon^  upon 
.deposit  with  it,  witiiout  objection,  upon 
drafts  drawn  by  Miaxwell  in  the  name  of 
the  partnersfaij^  which,  by  the  terms  of  the 
bill  of  sale,  he  had  the  right  to  use  for  a 
year;  (5)  because  the  assumption- of  the 
partnership  debts  by  libuEwell  created  a 
trust  in  favor  of  the  partnership  creditors 
and  imposed  an  equitable  lien  upon  the 
partnerahip  property  for  their  benefit;  but 
the  weight  of  authority  and  the  better 
reason  sustain  the  view  that  it  had  no  such 
effect  at  aiqr  time  before  tiie  93,731.90  was 
paid  to  Mrs.  Sargent,  or  before  an  appli- 
cation was  made  for  the  interposition  of  a 
court  to  administer  the  partnership  prop- 
erty. 

There  is  another  reason  why  this  bill  of 
sale  cannot  be  disregarded  in  this  suit.  In 
the  most  favorable  view  to  the  trustee,  it 
was  voidable  only,  not  void.  King,  the 
grantor,  has  not  set  it  aside.  He  cannot 
rescind  or  avoid  it  until  he  pays  back  the 
$234.34  which  he  received,  and  proves,  to 
the  satisfaction  of  aome  court,  that  he  was 
induced  by  some  misrepresentation  or  de- 
ceit to  make  it;  and  there  is  no  such  evi- 
dence in  this  case. 

Finally,  counsel  for  the  trustee  argue  that 
the  bill  of  sale  and  the  payment  must  be  con- 
sidered as  a  single  transaction ;  that  they  evi- 
dence an  application  of  partnership  property 
to  the  payment  of  an  individual  debt  of  one  of 
the  partners  within  four  months  of  the 
bankruptcy  while  the  partnership  and  the 
partners  were  insolvent;  and  that  such  an 
application  ia  unlawful,  and  proves  the  in- 
tent of  the  debtors  to  hinder,  delay,  and  de- 
fraud the  creditors.  Concede  that  the  en- 
tire transaction  was  the  intentional  pay- 
ment of  a  debt  of  one  of  the  partners  out  of 
the  partnership  property  in  preference  to 
the  partnership  creditors;  the  question  then 
becomes,  May  partners  lawfully  appropriate 
partnership  property  to  the  payment  of 
their  individual  debts  when  they  and  the 
partnership  are  insolventT  Authorities  are 
cited  which  either  directly  or  indirectly 
indicate  that  this  question  should  be  an- 
swered in  the  negative.  Arnold  v.  Hager- 
man,  45  N.  J.  Eq.  186,  198,  199,  14  Am.  St. 
Rep.  712,  17  Atl.  93;  Flack  v.  Charron.  29 
Md.  311;  Re  Edwards,  47  Mo.  App.  307; 
Earle  v.  Art  Library  Pub.  Co.  (C.  C.)  95 
Fed.  544;  Darby  v.  GilliKan,  33  W.  Va.  246. 
249,  6  L.R.A.  740.  10  S.  E.  400;  People  ex 
rel.  Till  v.  Roy,  3  Keb.  2fil ;  Roop  v.  Her- 
ron,  15  Neb.  73,  78,  80,  81,  17  N.  W.  353; 
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Re  Jones  (D.  C.)  100  Fed.  781,  783;  Be 
Gillette  (D.  C.)  104  Fed.  760,  771,  772;  Re 
Head  (D.  C.)  114  Fed.  480-401;  Collier, 
Bankr.  6th  ed.  p.  85;  Be  Johnson,  2  Low. 
Dec.  129,  Fed.  Gas.  No.  7.309;  Collins  v. 
Hood,  4  McLean,  186,  Fed.  Oas.  No.  3,015; 
Re  Cook,  3  Bias.  122,  Fed.  Caa.  No.  3,150. 
The  decisions  in  these  and  many  other  cases 
have  been  carefully  considered,  bat,  because 
insolvency  does  not  deprive  persons  of  their 
right  to  dispose  of  their  property  for  lawful 
purposes;  because  the  application  of 
partnership  property,  with  the  consent  of 
all  the  partners,  to  Uie  payment  of  the  in- 
dividual debts  of  the  partners  in  preference 
to  those  of  the  partnership  is  a  lawful  pur- 
pose, so  long  as  no  application  for  the  inter- 
position of  a  court  to  administer  the  prop- 
erty is  made,  and  the  creditors  paid  have 
no  reasonable  cause  to  believe  that  a  pref- 
erence is  intended;  because,  until  the  part- 
nership property  ia  placed  in  auatodia  legit, 
the  rule  of  administration  does  not  take 
effect,  and  the  preferential  equities  of  the 
partnership  creditors  do  not  attach  to  it 
either  by  way  of  trust  or  lien;  and  beeauaa 
the  Supreme  Court,  by  whose  determina- 
tion this  court  must  be  guided,  and  the 
weight  of  modem  authority,  have  so  de- 
termined,—we  are  ctmBtrained  to  hold  and 
do  decide  that,  when  all  the  partners  com- 
sent,  their  application  of  the  partnership 
property  to  the  payment  of  an  individual 
debt  of  a  partner  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy,  while  the 
partners  and  the  partnership  are  insolvent, 
does  not  evidence  any  intent,  on  the  part 
of  the  debtors,  to  hinder,  delay,  or  defraud 
the  creditors  of  the  partnership,  within  the 
meaning  of  g  67e  of  the  bankruptcy  law; 
and  it  is  not  void  or  voidable  where  the 
creditor  paid  has  no  reasonable  cause  to 
believe  that  a  preference  was  intended  by 
the  payment.  Case  v.  Beauregard,  99  U. 
S.  119,  125-127,  25  L.  ed.  370-372;  Fitz- 
patrick  v.  Flannagan,  106  U.  S.  648,  656,  27 
L.  ed.  211,  213,  I  Sup.  Ct.  Rep.  369;  Huis- 
kamp  V.  Moline  Wagon  Co.  121  U.  S.  310, 
323,  30  L.  ed.  971,  975,  7  Sup.  Ct.  Rep.  899; 
Ex  parte  Peake,  1  Madd.  Ch.  346;  Allen  v. 
Center  Valley  Co.  21  Conn.  130,  64  Am.  Dec. 
333;  Armstrong  v.  Fahnestock,  19  Md.  58, 
65;  Howe  V.  Lawrence,  9  Cuah.  553,  67  Am. 
Deo,  68 ;  Upson  v.  Arnold,  19  Ga.  190, 63  Am. 
Dec.  302;  Goddard-Peck  Grocery  Co.  v.  Mc- 
Cune,  122  Mo.  426,  29  L.R.A.  681,  26  S.  W. 
004;  Schmidlapp  v.  Currie,  55  Miss.  597. 
599,  30  Am.  Rep.  530;  Pulton  v.  Hughes,  63 
Miss.  61,  64;  McDonald  v.  Cash,  57  Mo. 
App.  536;  Siege!  v.  Chidsey,  28  Pa.  279,  70 
Am.  Dec.  124:  Case  v.  Ellis,  4  Ind.  App. 
224,  30  N.  E.  907;  Ex  parte  Ruffin,  6  Vea. 
Jr.  119;  Kimball  v.  Thompson,  13  Met. 
283;  Ladd  v.  Griswold,  0  III.  25.  46  Am.  Dec. 
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443;  Pmith  v.  Edwardg,  7  Humph,  106,  46 
Am.  Dec.  71;  Robb  v.  Mudge,  14  Gray,  534; 
Baker's  ^\pppal,  21  Pa.  76,  59  Am.  Dec.  752; 
Sipler  V,  Knox  County  Bank,  8  Ohio  St.  611; 
Wilcox  V.  Kellogg,  11  Ohio,  394. 

In  Case  v.  Beauregard,  99  U.  S.  119,  125, 
25  L.  ed.  370,  371,  a  partnership  composed 
of  May,  Graham,  and  Beauregard  was  in- 
solvent, and  each  of  its  members  was  insol- 
vent. It  owed  the  Fourth  National  Bank  of 
Kew  York  $235,000.89,  and  May  owed  the 
United  States  over  $300,000.  In  this  state 
of  the  case.  May  and  Graham  transferred 
their  interest  in  the  partnership  property, 
which  consisted  of  a  lease  and  the  equip- 
ment of  a  railroad,  to  the  United  States, 
in  part  payment  of  May's  individual  debt. 
The  United  States  sold  this  interest  for 
$228,000  to  third  parties,  who,  with  Beau- 
regard, disposed  of  the  partnership  prop- 
erty for  stock  in  the  lessor  railroad  com- 
pany. The  bank  brought  a  Buit  in  equity 
against  all  these  parties  to  set  aside  the 
transfer  of  the  partnership  property  to  pay 
the  individual  debt  of  May  and  to  subject 
it,  or  its  proceeds,  to  the  payment  of  the 
bank's  claim  against  the  partnership,  on 
the  ground  that  the  creditors  of  the 
partnership  were  entitled  to  a  preference 
in  payment  out  of  its  property  over  the  in- 
dividual creditor  of  May;  but  the  Supreme 
Court  affirmed  a  decree  which  dismissed  the 
bill  because,  before  the  interposition  of  a 
court  was  asked,  the  equities  of  the  part- 
ners in  the  property  of  the  partnership  had 
been  extinguished,  and,  for  that  reason,  the 
derivative  equity  of  the  partnership  creditor 
had  come  to  an  end  at  the  same  time.  The 
court  said:  "It  is,  therefore,  always  es- 
sential to  any  preferential  right  of  the 
creditors  that  there  shall  be  property  owned 
by  the  partnership  when  the  claim  for  pref- 
erence is  sought  to  be  enforced.  Thus,  in 
Ex  parte  Ruffin,  supra,  where,  from  a 
partnership  of  two  persons,  one  retired,  as- 
signing the  partnership  property  to  the 
other,  and  taking  a  bond  for  the  value  and 
a  covenant  of  indemnity  against  debts,  it 
waa  ruled  by  Lord  Eldon  that  the  joint 
creditors  had  no  equity  attaching  upon 
partnership  efTects,  even  remaining  in 
apede.  And  such  has  been  the  rule  general- 
ly accepted  ever  nince,  with  the  single 
qualification  that  the  a^^signment  of  the  re- 
tiring partner  is  not  mala  fide." 

In  Schmidlapp  v.  Currie,  supra,  Harney 
and  Washington  were  partners.  Harney 
owed  Odeneal,  but  neither  Washington  nor 
the  ftrm  was  indebted  to  him.  Harney  con- 
veyed, and  Washington  consented  to  a 
transfer  of,  all  the  partnership  property  and 
business  to  Odeneal  in  part  payment  of  his 
individual  debt.  Odeneal  took  Currie  into 
partnership  with  him,  and  Schmidlapp  k 
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Brothers,  who  were  creditors  of  the  first 
partnership,  attaclied  the  property  formerly 
owned  by  that  firm,  on  the  ground  that  the 
transfer  was  made  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the 
partnership,  and  waa  therefore  fraudulent 
and  void  as  to  them.  The  court  refussed  to 
sustain  the  attachment,  and  said:  "If.  at 
a  time  when  the  firm  waa  still  in  existence, 
when  no  legal  liens  of  any  sort  liad  at- 
tached, when  it  was  neither  bankrupt  nor 
contemplating  bankruptcy,  all  the  members 
have  agreed  to  a  particular  disposition  of 
its  assets,  and  that  disposition  is  neither 
colorable  nor  fraudulent, — that  is  to  sbt, 
is  upon  a  bona  fide  consideration,  and  re- 
serves no  benefit  to  the  grantors, — inasmuch 
as  none  of  the  partners  can  be  heard  to 
complain  of  such  disposition,  so  none  of  the 
creditors  of  the  firm,  or  of  the  individual 
members  composing  it,  can  question  or  at- 
tack it." 

In  Fulton  v.  Hughes,  63  Miss.  61,  65. 
Fulton  and  Hughes  were  partners.  On 
March  17,  1884,  Fulton  sold  to  Hughes  all 
the  partnership  property  except  certain  ac- 
counts valued  at  $500,  which  he  received  to 
his  individual  use,  and  Hughes  assumed  and 
agreed  to  pay  all  the  debts  of  the  firm.  On 
June  2,  1884,  Hughes  transferred  the  books 
and  accounts  which  belonged  to  the  former 
firm  in  payment  of  a  debt  of  $955  which  the 
firm  owed  his  mother,  and  in  payment  of 
his  own  individual  debt  of  $500  which  he 
owed  her.  A  creditor  of  the  former  firm 
garnisheed  persons  indebted  to  the  firm,  and 
the  mother,  to  whom  these  claims  had  tlius 
been  assigned,  appeared  and  contested  the 
right  of  the  firm  creditor  to  collect.  The 
court  said:  "The  creditors  of  the  firm  had 
no  lien  upon  the  goods  or  choses  in  action 
which  had  previously  belonged  to  the  firm, 
but  which,  on  its  dissolution,  became  the 
property  of  Hughes;  and,  since  he  alone  wa« 
owner,  he  might  lawfully  appropriate  them 
to  the  payment  of  any  debt  which  he  owed, 
whether  it  was  a  debt  due  by  the  late  firm 
or  by  himself  alone." 

To  a  similar  effect  are  Roach  v.  Brannon, 
57  Miss.  490.  and  Eldridge  v.  Phillipson,  6S 
Miss.  270.  These  cases,  and  the  rule  of  the 
supreme  court  of  Mississippi  illustrated  by 
them,  have  been  adopted  and  approved  by 
the  Supreme  Court  of  the  United  States  in 
Fitzpatrick  v.  Flannagan,  106  U.  S.  655, 
tl58,  27  L.  ed.  211,  214,  1  Sup.  Ct.  Rep.  369. 

In  Fitzpatriek  v.  Flannagan,  106  U.  S. 
648,  657,  27  L.  ed.  211,  214,  1  Sup.  Ct.  Rep. 
369,  the  partners  and  the  partnership  were 
insolvent  from  the  commencement  to  the 
end  of  the  transactions.  One  of  the  part- 
ners died.  The  surviving  jiartner  continued 
the  business,  applied  some  of  the  partner- 
ship property  to  the  payment  of  his  indi* 
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vidua!  debt  which  he  had  incurred  to  bor- 
row money  to  pay  preseing  obligatioDs  of 
file  partnership.  A  creditor  of  the  partner- 
■hip  attached  the  property  on  the  ground 
tiiat  the  eunriving  partner's  transfer  to  pay 
his  individual  debt  was  fraudulent  and  void 
as  against  the  creditors  of  the  partnership. 
The  Supreme  Court,  speaking  of  this  trans- 
fer, which  was  made  between  the  death  of 
the  deceased  partner  and  the  commencemeDt 
of  the  attachment  suit,  said;  "Any  inter- 
mediate disposition  of  the  property,  made  in 
good  faith,  even  although  it  may  have  been 
specifically  a  part  of  the  partnership  as- 
sets, and  even  if  it  has  been  applied  to  the 
payment  of  his  individual  obligations,  will 
be  valid  and  effectual;  and,  wiUiout  circum- 
stances showing  an  actual  intention  to  de- 
fraud, cannot  be  treated  as  a  fraud,  in  law, 
uptm  partnership  creditors;"  and  a  judg- 
ment which  sustained  the  attachment  was 
reversed. 

The  sale  of  the  partnership  property  by 
King  to  Maxwell,  and  the  subsequent  pay- 
ment by  Maxwell  of  his  individual  debt 
with  the  proceeds  of  a  part  of  this  property, 
were  not  in  themselves  evidence  of  an  in- 
tent on  the  part  of  the  debtors  to  hinder, 
delay,  and  defraud  the  creditors  of  the 
parteership,  the  entire  evidence  in  the  case 
fails  to  convince  that  the  debtors,  or  either 
of  them,  ever  had  any  such  actual  intention, 
the  creditor  paid  had  no  leasonable  cause 
to  believe  that  a  preference  was  intended  by 
the  j)ayment,  and  the  trustee  cannot  recover 
of  Mrs.  Sai^nt  the  $3,731.90  which  she  re- 
ceived in  payment  of  the  note  of  her  son. 
The  decree  below  must  be  reversed,  and  the 
cause  remanded  with  directions  to  dismiss 
Hub  bill;  and  it  is  so  ordered. 


PWITEP    STATES    CIRCUIT  COURT 
OF  APPKAIiS,  FOURTH  CIRCITIT. 

C.  F.  ATWEIJ,,  Plff.  in  Err, 

V. 

UNITED  STATES. 

(—  C.  0.  A.  — ,  162  Fed.  97.) 

Omnd  jnror  —  disdoanro  of  evidence  — 
contempt. 

1.  A  grand  juror  is  not  guilty  of  con- 
tempt for  violatinijf  his  oath  to  keep  the 
counsel  of  the  United  States  by  disclosin;; 
the  evidence  on  which  an  indictment  wns 
founded  after  publication  of  the  indictment 
has  been  made,  the  accused  is  in  custody, 
and  the  grand  jury  baa  been  finally  dis- 
charged. 

Contempt  —  Juror  —  punishment. 

2.  Power  to  punish  for  contempt,  dis- 
obedience by  a  juror  to  a  command  of  the 
court,  does  not  extend  to  a  disclosure  of 
17L.B.A.{N.S.) 


evidence  by  *  grand  juror  srane  time  after 
his  final  discharge  from  service  as  such. 

(May  22,  1008.) 

Ij^  RROR  to  the  District  Court  of  the  Unit- 
j  ed  States  for  the  Western  District  of 
North  Carolina  to  review  a  judgment  punish- 
ing for  contempt  a  grand  juror  who  dis- 
cloeed  the  evidence  upon  which  was  bound- 
ed an  indictment  against  the  Old  Nick  Wil- 
liams Company.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Argued  before  Pritehard,  Circuit  Judge, 
and  Morris  and  Dayton,  District  Judges. 

Messrs.  Moore  &  Rollins,  Burwell  A 
Cansler,  Tfaomaa  'Settle,  J.  E.  Alexan- 
der, and  William  P.  Bynom,  Jr.,  for 
plaintiff  in  error: 

The  power  of  the  court  to  cwnunit  for  con- 
tempt is  limited. 

U.  8.  Rev.  Stat.  §  725,  U.  S.  Comp,  Stat. 
1901.  p.  583;  Re  Daniels,  131  Fed.  95;  Ex 
parte  Robinson,  19  Wall.  505,  22  L.  ed.  206. 

The  powers  of  the  grand  jury  ceased  up- 
on the  expiration. 

17  Am.  &  Eng.  Enc.  Jmw,  p.  1276. 
The  action  of  the  plaintiff  in  error  did 
not  obstruct  the  due  administration  of  jus- 
tice, but  promoted  it. 

United  States  v.  Farrington,  5  Fed.  343; 
United  States  v.  Kilpatrick,  16  Fed.  765. 

What  has  transpired  before  a  grand  jury 
may  be  shown,  and  the  only  limitation  is- 


Caae  Note.  —  Disclosure  by  grand  juror- 
of  evidence  given  before  grand  jury, 
as  contempt. 

The  question  decided  in  the  foregoing  case 
is,  as  the  court  said,  very  unusual,  and  a 
search  reveals  but  one  other  reported  case 
which  is  at  all  similar,  and  in  that  the  facts 
are  so  materially  different  as  clearly  to  dis- 
tinguish it.  The  ease  referred  to  is  Re  Sura- 
merhayes,  70  Fed.  769,  where  a  grand  juror, 
while  the  jury  was  still  in  session,  sought 
an  interview  with  one  who  had  caused  an 
alleged  crime  to  be  investipated,  and  re- 
lated to  him  certain  testimony  given  be- 
fore the  grand  jury,  and  discussed  with  him 
matters  then  pending  before  it,  and  the 
court  held  him  guilty  of  contempt.  The 
fact  that  the  jury  was  still  in  session,  and 
that  the  disclosure  was  concerning  matters 
still  pending,  clearly  distinguishes  this  case 
from  Atwell  v.  United  States,  and  it  can- 
not be  considered  authority  for  a  case  where, 
as  in  the  latter  case,  the  term  of  court  had 
expired,  and  the  jury  had  been  discharged 
a  considejable  period  of  time  previous  to 
the  disclosures. 

There  are  various  eases  which  involve  Uie 
right  of  a  trial  court  to  compel  a  grand 
juror  to  give  evidence  concerning  matters 
which  occurred  in  the  juryroom,  but  that 
presents  a  different  question. 
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that  it  may  not  be  shown  how  the  individual 
jurors  voted,  or  what  they  said  during  their 
investigation. 

People  T.  Shattnek,  6  Abb.  N.  C.  34;  Com. 
V.  Mead.  12  Gray,  167,  71  Am.  Dec.  741; 
State  v.  Horton,  63  N.  C.  696;  State  v. 
Ivey,  100  N.  C.  641.  &  S.  E.  407;  State  t. 
Frizell,  111  N.  G.  722,  16  S.  K  409. 

Messrs.  A.  B.  Holton  and  A.  h.  Ooble 
for  defendant  in  error. 

Dayton,  District  Judge,  delivered  the 
opinion  of  the  court; 

At  the  April  term,  1905.  at  Statesville, 
In  the  western  district  of  North  Carolina,  a 
grand  jury  waa  regnlarly  impaneled  and 
ewom,  and  by  it  an  indictment  was  present- 
ed against  the  Old  Nick  Williams  Company, 
Incorporated,  engaged  in  the  basinees  of  rec- 
tifier of  distilled  spirita.  K.  G.  Williams,  and 
D.  E.  Kennedy,  charging  the  violation  of 
certain  provisions  of  the  revenue  laws  of  the 
United  States.  Thla  indictment  was  in- 
dorsed on  its  face  as  having  been  found  up- 
on the  testimony  of  R.  B.  Sams  and  W.  R. 
Stackleather.  llie  plaintiif  in  error,  Atwell, 
was  a  member  of  this  grand  jury,  and  to 
him  was  administered  the  usual  oath,  ob- 
ligating him,  among  other  things:  "The 
United  States'  counsel,  your  fellows',  and 
your  own  you  shall  keep  secret." 

This  iniUctment  was  transferred,  at  this 
same  April  term,  from  Statesville  to  Char- 
lotte, there  to  be  tried  at  the  June  term 
following,  and  this  grand  jury  was  dis- 
charged, and  this  term  at  Statpsville  ad- 
journed. Capias  issued,  and  the  personal 
defendants  were  arrested  and  gave  bail  for 
their  appearance.  When  the  case  came  on 
for  trial  at  the  June  term  the  attorneys  for 
the  defendants,  having  determined  to  file  a 
plea  in  .abatement  to  said  indictment  on 
the  ground  that  there  was  no  evidence  be- 
fore the  grand  jury  upon  which  to  base  the 
same,  caused  a  subpoena  to  be  issued  against 
Atwell  and  other  grand  jurors  to  appear  as 
witnesses  on  behalf  of  the  defendants.  In 
obedience  to  this  subpoena,  Atwell  appeared 
in  Charlotte  about  two  months  after  his  dia- 
charge  as  a  grand  juror,  and,  in  the  ofRce  of 
■counsel  for  defendants,  disclosed  to  sueh  eoun- 
Rcl  in  substance  the  statements  made  before 
the  grand  jury  by  the  witnesses  Sams  and 
Stackleather.  Thia  disclosure  was  made  aft- 
er counsel  there  present  had  assured  hini 
that  it  was  his  duty.  In  the  interest  of 
justice,  so  to  do.  Counsel  for  the  defend- 
ants thereupon  prepared  ail  affidavit,  set- 
ting forth  the  statement  of  such  evidence 
made  by  Atwell  to  them,  and  asked  him  to 
swear  thereto;  but,  a  doubt  arising  in  his 
mind  as  to  the  propriety  on  his  part  of  such 
action,  he  sought  the  United  States  dis- 
trict attomev  and  asked  him  as  to  bis 
17  L.RJi.(N.S.) 


right  and  duty  in  the  premiaes.  The  dis- 
trict attorney  advised  him  that  he  was  no- 
certain  OS  to  the  law  governing  the  case 
and  as  to  whether  or  not  be  would  be 
guilty  of  illegal  or  improper  conduct  in 
making  such  affidavit.  Thereupon  Atwdl 
refused  positively  to  make  the  affidavit. 

These  facts  coming  to  the  attention  of  the 
court,  on  June  19,  li>06,  a  rule  -wmb  award- 
ed against  Atwell,  among  others,  requiring 
him  to  appear  on  day  stated  and  show 
cause  why  he  should  not  be  attached  for 
contempt.  Atwell  appeared,  answered,  de- 
nying that  the  court  had  jariadietion,  or 
that  his  acUoQ  In  the  premises  oonstitnted 
either  contempt  or  misconduct,  and  denied 
that  his  disclosure  was  that  of  "the  Unitefl 
.States'  counsel,  his  fellows',  or  hia  own," 
or  that  it  was  made  for  any  other  reasim 
than  because  "he  believed  that  he  had  a 
right  to  do  so,  and  that  the  ends  of  jus- 
tice required  that  he  should  nuike  audi 
statement,"  as  he  was  aware  that  the  de- 
fendants had  been  arrested  and  admitted  to 
ball,  that  the  case  Was  then  to  be  tried,  and 
that  the  witnesses  Sams  and  Stackleather 
were  at  the  time  present  to  testify.  Upcnt 
this  answer  and  the  facts  as  above  substan- 
tially set  forth  the  court  below  found  At- 
well guilty  M  contempt,  made  the  rule  ab- 
solute, and  entered  judgment  that  he  should 
pay  to  the  United  States  a  fine  of  $50  and 
the  costs  of  the  proceeding.  To  this  judg- 
ment Atwell  has  sued  out  this  writ  of  er- 
ror. 

It  seems  to  us  that  a  determination  of 
the  unusual,  if  not  new  and  novel,  queations 
involved  in  this  proceeding,  may  be  aided 
by  a  careful  analysis  of  the  oath  admin- 
istered to  this  grand  juror.  This  oath  re- 
quired him  (a)  diligently  to  inquire  and 
true  presentment  make  of  all  such  matters 
and  things  as  were  given  him  in  charge; 
(b)  to  present  no  one  for  envy,  hatred,  or 
malice;  (c)  to  leave  no  one  unpresented  for 
fear,  favor,  or  affection,  reward,  or  hope  of 
reward;  (d)  the  United  States'  counsel,  his 
fellows',  and  hia  own  to  keep  secret.  It 
may  well  be  said  that  the  first  three  obli- 
gations of  this  oath  relate  to  the  positive 
duty  required  of  the  grand  juror,  while  the 
latter  relates  to  and  defines  the  rule  of 
conduct  to  be  followed  by  him  In  the  dis- 
charge of  these  positive  duties.  The  first 
three  are  demanded  by  direct  naandate  of 
the  law;  the  latter  only  by  Its  policy,  and 
solely  in  order  that  the  first  three  may  be 
the  more  thoroughly  snd  effectively  per- 
formed. The  first  three  obligations  are  ab- 
solutely required  by  the  law,  to  be  laid  hy 
oath  upon  the  conscience  of  the  juror;  the 
latter  may  be  omitted,  as  in  some  courts  la 
done,  and  supplied  by  ins^ctions  given  lij 
the  court. 
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It  seems  clear  to  us  that  no  indictment 
in  any  court  could,  having  been  once  found, 
be  quashed  on  the  sole  ground  that  the 
grand  jurors,  or  anj  of  them,  bad  diBcIoaed 
the  government's  counsel  or  the  proceed- 
ings had  in  the  grand-jury  room.  On  the 
contrary,  an  extreme  case,  at  least,  can  be 
<»nceived,  where  a  deliberate  conspiracy  on 
the  part  of  a  suflSeient  number  of  jurors  to 
indict,  not  because  of  good  cause  shown, 
but  tu  futlil  the  dictates  of  malice  and  ill- 
will,  carried  into  effect  by  the  presentation  of 
a  true  bill,  would  be  sufficient  to  quash. 
Such  a  case,  it  is  true,  in  practical  exper- 
ience, could  hardly  occur;  but,  If  it  should 
occur,  and  the  evidenoe  of  it  was  positive 
and  indisputable,  ft  seems  to  us  the  duty 
of  the  court  in  the  premises  would  be  clear. 
It  is  clear,  too,  that  the  jurors  cannot 
violate  the  first  three  obligations  without 
great  wrong  being  done  to  justice  and  so- 
ciety. If  they  do,  to  a  degree,  law  is  im- 
potent and  society  is  threatened  vrfth  an- 
archy. This  degree  is  increased  just  in 
proportion  as  the  violation  of  these  three 
obligations  becomes  persistent  and  general. 
On  the  other  hand,  it  la  readily  to  be  per- 
ceived that  grand  jurors  may  fully  comply 
with  the  first  three  obligations  and  violate 
the  fourth  in  very  many  cases,  without 
practical  injury  to  society.  Therefore  we 
incline  to  draw  a  distinction  between  the 
fourth  obligation  of  this  oath,  dictated  by 
the  policy  of  the  law,  and  the  first  three, 
expressly  required  by  the  mandate  of  the 
law  itself. 

With  this  distinction  in  view,  it  becomes 
important  to  ascertain  the  reason  for  this 
policy  of  the  law, — when  the  reason  for  it 
begins,  and  when  it  ends.  The  reason  of 
the  law  is  the  life  of  the  law,  and  this  in 
a  much  stronger  sense  is  true  as  to  its  pol- 
icy. When  once  the  reason  for  a  policy  to 
be  pursued  no  longer  exists,  certainly  the 
requirement  to  pursue  that  policy  ends.  It 
would  not  be  required  of  (rrand  jurors,  we 
think,  by  any  possible  sound  course  of  rea- 
soning, after  indictment  found,  trial  and 
conviction  had,  judgment  rendered,  and  pen- 
alty sufTered,  to  refrain  from  ever  discuss- 
ing or  mentioning  to  anyone  the  testimony 
adduced  on  the  trial,  solely  because  it  had 
been  first  adduced  before  them  in  the  grand- 
jury  room.  To  what  extent,  then,  does  the 
policy  of  the  law  require  this  secrecy  to  be 
maintained?  In  general  t6rms  it  may  be 
answered:  To  the  full  extent  necessary  to 
fulfil  the  ends  of  justice,  and  no  further. 
Very  certain  it  is  that  it  should  be  main- 
tained during  the  sittings  and  deliberations 
of  the  grand  jury;  for  its  sole  province  is 
to  make  a  preliminary  and  ea;  parte  investi- 
gation, to  ascertain  if  probable  cause  for 
presentment  be  found.  This  oould  easily 
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be  impeded  by  persons  fearing  indictment, 
causing  themselves  or  others  in  collusion 
with  them  to  be  summoned  to  appear  before 
that  body  to  present  their  defense.  Cer* 
tain  it  is  that  it  may  well  be  extended 
to  indefinite  secrecy  &s  to  the  discussions 
and  vote  of  the  individual  members  of  tha 
jury;  for  it  is  well  that,  when  &  citizen  as- 
sumes this  high  and  responsible  duty,  he 
may  do  so  with  the  full  assurance  that  the 
law  will  not  allow  him  to  be  subjected  to 
the  malice  and  consequent  injury  growing 
out  of  his  neighbor's  knowledge  that  he  had 
advocated  or  voted  for  a  presentment 
against  him.  It  may  be  conceded  that  pol- 
icy demands  that  this  secrecy  be  maintained 
until  the  finding  is  made  public  and  the  ac- 
cused is  in  custody,  in  order  that  the  gov- 
ernment may  not  be  in  any  way  impeded 
in  bringing  the  accused  to  a  speedy  trial. 

But  does  this  policy  require  secrecy  as  to 
the  evidence  adduced  before  the  grand  jury 
after  such  jury  has  nuide  its  presentment 
and  indictment,  publication  thereof  has 
been  made,  the  grand  jury  finally  discharged, 
and  the  defendant  is  in  custody!  We  think 
not;  because  another  principle  of  the  law's 
policy  intervenea.  It  ia  certainly  the  policy 
of  the  law  that  one  accused  of  crime  shall 
have  every  opportunity  to  prove  his  inno- 
cence; and  so  tender  of  human  life  and 
liberty  is  it  that  it  throws  around  the 
accused  every  presumption  of  innocence  un- 
til his  guilt  before  the  bar  is  clearly  shown. 
It  furnishes  him  counsel  if  he  ia  indigent. 
It  compels  the  attendance  of  his  witnesses. 
It  is  true  that  it  makes  him  criminally  lia- 
ble if  he  attempts  to  suborn  the  govern- 
ment witnesses,  to  spirit  them  away  from 
the '  trial,  or  by  any  improper  or  corrupt 
means  seeks  to  impede  the  course  of  justice, 
just  OB  it  would  make  so  liable  any  prose- 
cuting officer  or  government  agent  seeking 
to  secure  conviction  by  like  means;  but, 
white  it  does  this,  its  policy  demands  that 
the  accused  shall  have  the  fairest  and  full- 
est opportunity  to  make  clear  his  innocence. 
To  this  end  it  directs  that  the  names  of 
the  witnesses  upon  whose  evidence  it  is 
found  be  indorsed  upon  the  presentment, 
and  that  a  copy  with  this  indorsement  shall 
be  furnished  him  in  advance  of  trial  if  he 
demands  it.  Will  anyone  say  that  he  is 
prevented  from  inquiry  as  to  what  these 
witnesses  had  or  would  testify  against  him, 
if  such  inquiry  be  without  resort  to  corrupt 
and  illegal  practices?  Cannot  the  district 
attorney  himself,  who  has  been  before  the 
grand  jury  and  heard  the  evidence  adduced 
before  it,  or  has  that  body's  notes  taken 
at  the  time,  so  inform  him  or  his  coun- 
sel as  to  this  testimony  if  he  so  desires? 
What  reason,  therefore,  can  exist  why  the 
grand  jurors,  under  such  conditions,  idiould 
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be  boond  to  secrecy  T  We  can  see  ncme;  and 
for  these  ressons  ve  hold  this  fourth  ob- 
ligation of  the  grand  juror's  oath  to  re- 
quire secrecy  only  so  Icmg  as  the  policy  of 
the  law  requires,  and  that  that  policy  does 
not  require  it,  so  far  u  the  evidence  ad- 
duced before  the  grand  jury  Is  concerned, 
after  presentment  and  indictment  found, 
made  public,  and  custody  of  the  accused 
had,  and  the  grand  jury  finally  discharged. 

But,  independent  of  these  considerations, 
we  mast  conuder  this  case,  in  view  of 
f  725  of  the  Revised  Statutes  {U.  B.  Comp. 
Stat.  1901,  p.  683),  which  provides:  "The 
said  courts  shall  have  power  to  impose  and 
administer  all  necessary  oaths,  and  to  pun- 
ish by  fine  or  imprisonment,  at  the  discre- 
tion of  the  court,  contempts  of  their  au- 
thority: Provided,  that  such  power  to  pun- 
ish oontempts  shall  not  be  construed  to  ex- 
tend to  any  cases  except  the  misbehavior  of 
any  person  in  their  presence,  or  so  near 
thereto  sa  to  obstruct  the  administration 
of  justice,  the  misbehavior  of  any  of  the 
officers  of  said  courts  in  their  official  trans- 
actions, and  the  disobedience  or  resistance 
by  any  such  officer,  or  by  any  party,  juror, 
witness,  or  other  person,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of 
the  said  courts." 

While  courts  are  vested  by  common  law 
with  inherent  powers  to  protect  themselves 
and  enforce  their  mandates,  there  can  be  no 
question  that  this  power  may  be  limited  by 
legislative  authority,  and  it  cannot  be  fur 
ther  questioned  that  this  act  of  -CangreM 
has  limited  this  power  in  Federal  courts  to 
a  greater  extent  than  it  has  been  limited 
by  any  other  government  where  the  com- 
mon law  prevails.  While  this  is  true,  it 
must  he  conceded  by  all  that  this  power 
cannot  be  absolutely  destroyed  withont 
making  the  mandate  of  the  courts  mere 
idle  and  meaningless  fulminationa  to  be 
ridiculed  and  not  respected.  Mr.  Justice 
•Tohnson,  in  Anderson  t.  Dunn,  6  Wheat. 
204,  B  L.  ed.  242,  while  substantially  de- 
ciding that  the  power  to  punish  by  con- 
tempt may  be  limited  by  legislation,  has  nev- 
ertheless very  pertinently  said:  "The  idea 
is  Utopian  that  government  can  exist  with- 
ont leaving  the  exercine  of  discretion  some- 
where. Public  security  against  the  abuse 
of  such  discretion  must  rest  on  responsibil- 
ity and  stated  appeals  to  public  approba- 
tion. Where  all  power  is  derived  from  the 
people,  and  public  functionaries  at  short 
intervals  deposit  it  at  the  feet  of  the  peo- 
ple, to  be  resumed  again  only  at  their  will, 
individual  fears  may  be  alarmed  by  the 
monsters  of  imagination,  but  individual  lib- 
erty can  be  in  little  danger.  No  one  is  so 
visionary  as  to  dispute  the  assertion  that 
the  sole  end  and  aim  of  aJl  our  instituthms 
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is  the  safety  and  happiness  of  the  citisen. 
Bat  the  relation  between  the  action  and  the 
end  is  not  always  so  direct  and  palpable  as 
to  strike  the  eye  of  every  observer.  The 
Ecience  of  government  is  the  most  abstruse 
of  all  sciences,  if,  indeed,  that  can  he  called 
a  scienofl  which  has  but  few  fixed  prin- 
ciples, and  practically  consists  in  little  more 
than  the  exercise  of  a  sound  discretion,  ap- 
plied to  the  exigencies  of  the  state  as  tbcy 
arise.  It  is  the  science  of  experiment.  But. 
it  there  is  one  maxim  which  nei-essarily 
rides  over  all  others  in  the  practical  appU 
cation  of  govemmenti  it  is  that  the  public 
functionaries  must  be  left  at  liberty  to  ex 
erdse  the  powers  which  the  people  have  in- 
trusted to  them.  The  interests  and  dignity 
of  those  who  created  them  require  the  ex- 
ertion of  the  powers  indispensable  to  tlie 
attainment  of  the  ends  of  their  creation. 
Nor  is  a  casual  conflict  with  the  ri^ts  of 
particular  individuals  any  reason  to  he 
urged  against  the  exercise  of  such  powers. 
The  wretch  beneath  the  gallows  may  repine 
at  the  fate  which  awaits  him,  and  yet  it 
is  no  less  certain  that  tiie  laws  under 
which  he  suffers  were  made  for  his  security. 
The  unreasonable  murmurs  of  individuals 
against  the  restraints  of  society  have  a  di- 
rect tendency  to  produce  that  worst  of  all 
despotisms,  which  makes  every  individual 
the  ^rant  over  his  ne^hbors'  rights." 

The  wisdom  of  these  enundations  of 
sound  morals  and  correct  legal  principals  is 
accentuated  with  redoubled  force  under  the 
conditions  which  exist  to-day.  The  exer- 
cise of  Uus  discretion  and  power  by  the 
coiuts  is  not  designed  for  evil,  but  for 
good;  not  for  oppreasioui  but  for  protection. 
Xny  frequently  th(»e  who  complain  the 
loudest  against  its  exereise  are  ultimately 
benefited  the  most,  hfen,  inflamed  by  pas- 
sion, are  frequently  not  capable  of  rightly 
judging  of  their  own  conduct,  or  of  fore- 
seeing the  consequences  thereof.  In  snch 
cases  the  restraining  power  on  the  part  of 
judges,  acting  under  solemn  obligations  to 
do  "equal  right  to  the  poor  and  to  the 
rich,"  chastened  and  humbled  by  the  sense 
of  the  weighty  responsibilities  laid  upon 
them,  may  save  such  persons  from  liabili^ 
to  civil  and  criminal  actions,  calculated  to 
bring  to  tiiran  ruin  and  loss  of  liberty. 
While  these  things  are  true,  we,  as  judg«i. 
must  never  fail  to  remember  the  restraints 
which  hedge  about  this  discretion.  The  con- 
tempt proceeding  must  be  regarded  as  in 
its  nature  of  a  criminal  diaraeter,  and  the 
accused  must  be  entitled  to  all  reasonable 
doubt  arising  from  the  facts  alleged  to 
constltnte  the  contempt.  He  is  guaranteed 
the  right  to  appeal,  and  he  may,  by  the  «x- 
ecutive  power,  he  pardimed.  This  statute 
has  been  construed,  and  the  limitationa 
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placed  upon  thie  power  by  it  have  been 
very  clearly  defined,  by  iAr.  Justice  Field 
in  Ex  parte  Robinson,  19  Wall.  505,  22  L. 
ed.  205,  wherein  he  says:  "The  power  to 
punish  for  contempts  is  inherent  in  all 
courts.    Its  existence  is  essential  to  the 

.  preservation  of  order  in  judicial  proceedings, 
and  to  the  enforcement  of  the  judgmenta, 
orders,  and  writs  of  the  courts,  and,  conse- 
quently, to  the  due  administration  of  jus- 
tice. The  moment  the  courts  of  the  United 
States  were  called  into  existence  and  in- 
vested with  jurisdiction  over  any  subject, 
they  became  possessed  of  this  power.  But 
the  power  has  been  limited  ...  by  act 
of  Congress  March  2,  1831,  chap.  99,  4  Stat, 
at  L.  487,  U.  S.  Comp.  Stat.  1901,  p.  583. 
The  act  in  terms  applies  to  all  courts. 
Whether  it  can  be  held  to  limit  the  author- 
ity of  the  Supreme  Court,  which  derives  its 
existence  and  powers  from  the  Constitution, 
may,  perhaps,  be  a  matter  of  doubt;  but 
that  it  applies  to  the  circuit  and  district 
courts  there  can  be  no  question.  These 
courts  were  created  by  act  of  Congress. 
Their  powers  and  duties  depend  upon  the 
act  calling  them  into  existence,  or  subse- 
quent acts  extending  or  limiting  their  iu- 
risdiction.  The  act  of  1831  is,  therefore,  to 
them  the  law  specifying  the  cases  in  which 
summary  punishment  for  contempts  may  be 
inflicted.  It  limits  the  power  of  these  courts 
in  this  respect  to  three  classes  of  cases: 
(1)  Where  there  has  been  misbehavior  of  a 
person  in  the  presence  of  the  courts,  or  so 
near  thereto  as  to  obstruct  the  administra- 
tion of  justice;  (2)  where  there  has  lieen 
misbehavior  of  any  officer  of  the.  courts  in 
his  official  transactions;  and  (3)  where  there 
has  been  disobedience  or  resistance  by  any 
ofHoer,  party,  juror,  witness,  or  other  per- 
son to  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  of  the  courts.  As  thus 
seen,  the  power  of  these  courts  in  the  pun- 
ishments of  contempts  can  only  he  exer- 

-cised  to  insure  order  and  decorum  in  their 
presence,  to  secure  faithfulness  on  the  part 
of  their  officers  in  their  official  transactions, 
and  to  enforce  obedience  to  their  lawful  or- 

-ders,  judgmenta,  and  processes." 

In  the  case  before  us  Atwell  could  be 
held  liable  as  a  juror  only  under  the  terms 
of  the  third  paragraph  above  set  forth,  and 
only  then,  it  seems  to  us,  upon  the  assump- 
tion that,  having  been  once  a  juror,  he  re- 
mains always  such;  for  it  is  undisputed  that 
he  did  not  make  his  disclosure  at  Charlotte 
until  two  months  after  he  had  been  finally 

-discharged  from  service  as  grand  juror  at 
Statesville.  We  cannot  convince  ourselves 
that  this  assumption   is  sound.    On  the 

■contrary,  there  are  several  reasons  to  hold 

-otherwise.  A  grand  jury  is  only  impan- 
eled to  make  preliminary  investigations  of 
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those  things  committed  to  its  charge.  These 
investigations  require,  in  ordinary  practice, 
but  a  few  days  each  term  to  complete.  The 
members  are  then  discharged,  and,  by  the 
terms  of  |  812,  Rev.  Stat.,  U.  S.  Comp.  Stat. 
1901,  p.  627,  as  modified  by  act  June  80, 
1879,  chap.  62,  S  2,  21  SUt.  at  L.  43,  U.  8. 
Comp.  Stat.  1001,  p.  624,  a  juror  who  has 
thus  served  a  term  should  not  be  allowed 
to  serve  again  until  after  the  lapse  of  one 
year.  But,  if  the  oath  should  be  held  to 
require  perpetual  secrecy  on  the  part  of 
such  juror,  and  even  If  he  might  subject 
himself  to  prosecution  for  perjury  because 
of  its  Tiolation,  he  is  nevertheless  shield- 
ed, we  think,  from  the  power  of  the  court 
to  attach  him  for  contempt  so  soon  as  the 
court  has  discharged  him  from  further  serv- 
ice. 

We  can  well  understand  how  a  trial  judge, 
who  is  charged  with  the  responsibility  of  se- 
curing a  fair  and  impartial  enforcement  of 
the  law,  should  be  exceedingly  anxious  to  use 
all  means  within  his  power  to  prevent  the 
slightest  interference  with  the  administra- 
tion of  justice  on  the  part  of  anyone  who 
may  show  a  disposition  to  unduly  oppress 
the  citizen,  or,  on  the  other  hand,  through 
sympathy  or  a  misguided  notion  u  to  hia 
duty,  attempt  to  do  anything  calculated  to 
hinder  or  embarrass  the  court  in  the  due 
administration  justteei  We  fully  appre- 
ciate that  the  learned  judge  before  whom 
the  matters  involved  in  this  case  were  pend- 
ing felt  that  he  was  diarj^  with  a  grave 
duty  to  protect  the  proper  administration 
of  the  law,  and  that  the  matter  had  his 
closest  scrutiny.  The  questions  involved 
were,  however,  as  we  have  indicated,  al- 
most wholly  new,  and,  while  we  have  felt 
constrained  to  dissent  from  his  judgment, 
we  have  been  led  to  do  so  only  after  a 
long  and  earnest  consideration. 

The  judgment  of  the  court  below  mnst 
be  reversed,  and  the  ease  remanded,  with 
directions  to  discharge  the  rule. 


VntOmiA  B1TPREME  COVRT  OF  AP- 
PEALS. 

TIDEWATER  RAILWAY  COMPANY,  Plff. 
in  Err., 

V. 

JULIA  A.  SHARTZER. 

(107  Va.  562,  59  8.  E.  407.) 

Eminent  domain  —  compeniiatlon  —  In- 
Jurlen. 

1.  A  statute  requirinc  compensation  to  be 
made  for  injuries  to  adjacent  property  not 
taken  hy  corporations  exercising  the  right 
of  eminent  domain  is  within  the  legitimate 
scope  of  legislati'\'e  power,  where  the  Con- 
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ed  to  this  report  as  to  tlie  allowance  made 
to  Julia  A.  Shartzer,  and  thereupon,  "the 
court  being  of  opinion  to  sustain  the  excep- 
tions and  recommit  the  said  report  on  ac- 
count of  the  form  thereof,  and  because  the 
same  included  damages  to  the  business  of 
the  said  Julia  A.  Shartzer,  by  consent  of 
parties  it  is  agreed  that  the  said  report 
be  amended  and  treated  as  if  it  read  as  to  her 
property  as  follows:  'To  the  lands  of  Julia 
A.  Shartzer,  no  part  of  which  are  taken,  we 
fix  the  damages  at  the  sum  of  $000,  and,  in 
ascertaining  said  damages,  we  took  into 
consideration  the  proximity  thereof  to  the 
said  railroad,  and  find  that  the  difference 
in  the  market  value  of  said  properl7  before 
the  construction  and  operation  of  said  rail- 
road and  afterwards  will  be  the  sum  of  $600^ 


and  that  said  depreciation  in  said  market 
value  and  consequential  damages  to  said 
property  will  be  caused  1^  smoke,  ncase, 
dust,  and  cinders  arising  from  the  proper, 
ordinary,  and  lawful  operation  of  said 
road.' " 

To  the  report  as  amended  by  this  deeree 
the  applicant  i^ain  excepted,  and,  on  con- 
sideration of  the  said  exception,  it  was  over- 
mled  the  court,  and  the  rq»rt,  aa  amend- 
ed, confirmed.  From  that  order  a  writ  of 
error  was  allowed  by  one  of  the  judges  of 
this  court. 

The  specific  constitutional  provision  upon 
the  Bubjeet  of  taking  property  for  pnblic 
uses,  as  it  existed  prior  to  1902,  is  found 
in  Const  1809,  art.  6,  I  14,  which  reads  as 
follows:    "The  general  assembly  shall  not 


be  occasioned  by  a  direct  physical  disturb- 
ance of  a  property  right,  of  a  character  for 
which  redress  could  have  been  bad  at  the 
common  law  if  such  disturbance  had  not 
been  authorized  by  statutory  enactment.  It 
is  not  enough  tliat  the  damage  exceeds  mere- 
ly in  amount  that  sustained  by  the  public 
generally.  It  must  be  greater  in  kind, — 
that  is,  greater  by  reason  of  its  peculiar  na- 
ture; for,  if  only  greater  in  degree,  no  re- 
covery can  be  had." 

To  the  same  effect  is  Illinois  C.  R.  Co.  v. 
School  Trustees,  212  Hi.  406,  7i  N.  E.  39, 
where  the  injury  complained  of  was  the 
noise  of  passing  trains,  interfering  with  the 
instruction  of  children,  and  not  the  throw- 
ing of  smoke,  cinders,  and  ashes  upon  the 
premises. 

To  the  same  efFect,  are  often  cited  the 
English  authorities  where  the  name  question 
has  arisen  upon  the  wording  of  the  rail- 
road clauses  act,  somewhat  similar  to  the 
constitutional  provision  here  under  consid- 
eration. Hammersmith  ft  Citv  R.  Co.  v. 
Brand,  L.  R.  4  H.  L.  171;  Attv.  Gen.  v. 
Metropolitan  R.  Co.  [1894]  1  Q.  B*  384.  The 
decision  in  these  casefi.  however,  depended 
upon  the  wording  of  the  act.  which  pave 
compensation  only  for  such  damages  as  re- 
sulted from  the  constriirtion  of  the  railroad, 
and  not  from  the  operation  of  its  trains. 

It  follows  that,  where  the  noise,  confu- 
sion, and  diBturi»nce  caused  by  tlie  engines 
and  cars  are  such  as  would,  in  the  Rbsence 
of  legislative  authority,  have  constituted  an 
actionable  nuisance,  the  existence  of  such 
authority  in  no  way  relieves  them  of  their 
damaging  efTect  so  as  to  take  away  from 
property  owners  their  right  to  redress,  or 
convert  what  would  otherwise  have  been  ac- 
tionable into  a  case  of  damnum  abttqve  in- 
juria, it  the  Constitution  prohibits  the 
"damaging"  as  well  as  the  taking  of  private 
propertv  for  public  use  without  compensa- 
tion. So  held  Chicago.  M.  *  St.  P.  R.  Co.  v. 
Darke,  148  III.  226,  .^5  N.  E.  750.  where,  be- 
cause of  the  building  of  a  railroad  and  va- 
rious buildings  connected  with  it,  great 
qnantities  of  smoke,  cinders,  and  dust  were 
thrown  upon  the  property.  To  the  same 
efTect  is  Illinois  C.  R.  Co.  v.  Kuehle,  06  III. 
nL.E.A.(X.S.) 


App.  185  (emoke,  dust,  and  vibrations 
caused  by  many  daily  trains  in  adjoining 
street).  A  similar  case,  and  sufficiently  set 
out  in  Tidewater  R.  Co.  v.  SiiAnrzEB.  ia 
Baker  v.  Boston  Elev.  R.  Co.  183  Mass.  KS. 
66  N.  E.  711. 

So,  where  smoke,  cinders,  and  ashes  from 
passing  trains  in  an  adjoining  street'  are 
precipitated  upon  property,  and  therefore 
do  an  actual  physical  injurj', — somethinp 
beyond  causing  mere  noise  or  inconvenience, 
— they  may  be  considered  as  one  of  the  ele- 
ments of  damage  to  which  the  adjoininc 
property  owner  Is  entitled. 

llius,  in  Campbell  v.  Metropolitan  Street 
R.  Co.  82  Ga.  320,  0  S.  E.  1078.  where  an 
abutting  property  owner  complained  of  a 
horse  railway  cutting  off  all  safe  entrance 
to  or  exit  from  his  property,  and  that, 
through  its  operation,  the  noise  and  dust 
connected  with  it  greatly  annoyed  him  ami 
his  family  and  injured  his  premises,  the 
court,  after  having  distinguished  between 
the  rule  under  the  old  Constitution  and  the 
rule  under  the  new,  said:  "We  think  any 
evidence  would  be  admissible  that  would 
tend  to  show  damage  to  the  property.  If 
noise,  .smoke,  dust,  cinders,  or  things  of 
that  sort,  could  be  shown  to  have  damaged 
the  property  itself,  then  they  should  be  con- 
sidered by  the  jury  in  arriving  at  the 
amount  of  the  recovery;  if,  however,  they 
amount  sim^y  to  inconvenience  or  discom- 
fort to  the  occupants  of  the  property,  they 
would  .not  be  an  element  of  damages,  and 
should  not  be  considered  by  the  jury," 

A  case  holding  to  the  same  efTect  is  Oma- 
ha ft  N.  P.  R.  Co.  V.  Janecek.  30  Neb.  276. 
27  Am.  St.  Rep.  399,  46  N.  W.  478,  where 
the  railroad  company  constructed  its  road 
in  front  of  a  person's  property,  although 
on  its  own  land,  and,  because  'of  the  soot, 
smoke,  etc.,  caused  the  property  greatly  to 
deteriorate  in  value.  The  court,  in  thU 
case,  said:  "It  has  become  the  settled  law- 
of  this  state  that,  under  this  provision  of 
our  Constitution,  it  is  not  necessary  that 
any  part  of  an  individual's  property  should 
be  actually  taken  for  public  use  in  order  to 
entitle  him  to  compensation.  If  the  prop- 
erty has  been  depreciated  in  value  by  reason 
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pasB  .  ,  .  any  law  wherel^  private 
property  shall  be  taken  for  public  uses  with- 
out just  compenaation." 

It  was  unifoimly  held,  under  that  provi- 
sion and  the  statute  which  carried  it  into 
execution,  that  there  could  be  no  recovery 
for  an  injury  or  damage  to  property  no 
part  of  which  was  actually  taken.  This 
construction  resulted  in  much  hardship,  and 
was  a  denial  of  justice  in  eases  where  the 
use,  the  enjoyment,  and  the  value  of  prop- 
erty were  greatly  impaired  under  conditions 
which  were  held  not  to  amount  to  a  taking 
within  the  meaning  of  ' the  law  aa  it  then 
existed. 

Influenced  by  these  considerations,  the 
convention  which  framed  the  Constitution 
of  1902  amended  |  14,  art.  6,  which  now 


appears  as  i  58,  art.  4,  of  the  Constitution 
of  1902,  by  which  are  prescribed  certain 
prohibitions  on  the  powers  of  the  general 
assembly,  and  among  them  that  "it  shall 
not  enact  any  law  whereby  private  property 
shall  be  taken  or  damaged  for  public  uses 
without  just  compensation;"  ar^  the  gen- 
eral assembly,  when  it  came  to  l^slate 
upon  the  subject  and  give  effect  to  this  con- 
stitutional provision  in  |  11061,  d.  5,  Code 
1904,  provided,  where  a  corporation  author- 
ised  to  have  land  condemned  for  its  uses 
has  complied  with  th»  requirements  of  the 
preceding  section,  for  the  "appointment  of 
commissioners  to  ascertain  what  will  be  a 
just  compensation  for  the  land  or  other 
property,  or  for  the  interest  or  estate  there- 
in, proposed  to  be  condemned  for  its  uses. 


of  the  public  improvement,  which  the  owner 
has  specially  sustained,  and  which  is  not 
common  to  the  public  at  large,  a  recovery 
may  be  had.  In  the  case  at  oar  the  plain- 
tiflTs  property  is  depreciated  in  value  by 
the  noise  caused  by  the  operation  of  the 
defendant's  engines  and  cars  in  front  of 
his  premises  and  in  close  proximify  to  his 
house,  by  the  easting  of  soot,  smoke,  and 
cinders  upon  his  property,  and  by  the  vibra- 
tion of  his  house.  The  plaintiff  has  sus- 
tained special  damages  by  the  construction 
and  operation  of  the  railroad  near  his  prem- 
ises, in  excess  of  that  sustained  by  the  com- 
munity at  large.  Smoke,  soot,  and  cinders 
are  not  thrown  upon  property  situate  a  few 
blocks  from  the  road,  nor  dora  the  moving 
of  trains  jar  buildings  that  are  distant  from 
the  track." 

To  the  same  effect  are  Illinois  C.  R.  Co.  t. 
Turner,  194  111.  675,  62  N.  B.  798,  where  a 
railroad  running  along  a  street  threw  great 
quantities  of  smoke  and  cinders  upon  ad- 
joining property;  also  Calumet  &  C.  Canal 
&  Dock  Co.  V.  Morawetz,  196  111.  398,  63 
K.  E.  166;  niinois  C.  R.  Co.  t.  Schmidgall, 
91  m.  App.  23;  Davenport,  R.  I.  ft  N.  W. 
R.  Co.  T.  Sinnet,  111  111,  App.  7S;  Mason 
City  ft  Ft.  D.  R.  Co.  v.  Wolf,  78  C.  C.  A. 
i>80,  148  Fed.  961;  Helmer  v.  Colorado,  S. 
N.  0.  ft  P.  R.  Co.  (La.)  47  So.  443.  This 
would  also  seem  to  have  been  recwnized  in 
Stockdale  v.  Rio  Grande  Western  R.  Co.  28 
Utah,  201,  77  Pac.  849. 

So,  in  Chicago,  K.  ft  N.  R.  Co.  v.  Hazels, 
26  Keb.  364,  42  N.  W.  93,  it  was  held  that 
the  depreciation  in  value  of  a  lot  caused 
by  the  building  of  a  railroad  and  the  em- 
bankment near  in  a  street  was  a  dam- 
aging within  the  constitutional  provision, 
for  which  compensation  could  be  collected. 

In  Chicago,  P.  ft  St.  L.  R.  Co.  v.  Leah,  152 
111.  249,  38  N.  E.  656,  the  owner  of  prop- 
erty near  which,  in  ths  street,  a  railway 
was  built,  was  permitted  to  prove  special 
disadvantages  and  annoyances,  such  as 
smoke,  caused  by  trains  in  passing  and  re- 
|»s8ing,  vrhich  interfered  with  the  full  en- 
jcrjrment  of  the  premises,  end,  in  his  action 
for  damages,  was  not  limited  to  a  recovery 
for  those  on  account  of  a  direct  physical 
17  L.R.A.(N.S.) 


injury  to  the  corpus  or  subject  of  the  prop- 
erty. 

In  Stone  v.  Fairbury,  P.  ft  N.  W.  R.  Co. 
68  III.  394,  18  Am.  Rep.  556,  the  court  rec- 
ognizing that  the  proper  rule  was  that,  in 
order  to  enable  a  recovery,  there  must  be  a 
physical  injury,  a  declaration  averring,  in 
substance,  that  smoke  and  cinders  were 
thrown  from  the  engines  onto  the  plaintiff's 
property  was  held,  on  demurrer,  vo  show  a 
good  cause  of  action. 

In  Columbus,  H.  V.  ft  T.  R.  Co.  v.  Gard- 
ner, 45  Ohio  St.  309,  13  N.  E.  69,  it  was 
held  that,  under  a  statute  providing  that 
every  railroad  laying  a  track  upon  any 
street,  alley,  or  other  ground  shall  be  re- 
sponsible for  injuries  done  thereby  to  pri< 
vate  or  public  property  lying  upon  or  near 
to  such  ground,  the  annoyances  occasioned 
to  the  occupant  of  property  by  noises,  smoke 
and  sparks  of  fire,  1^  the  running  of  locomo- 
tives and  cars  along  the  track,  if  it  is  shown 
that  these  caused  special  injury  and  depre- 
ciation to  the  property,  might  be  taken  into 
account  in  estimating  the  damagoi. 

However,  in  Gainesville,  H.  ft  W.  R.  Co.  t. 
Hall,  78  Tex.  169,  0  L.ILA.  298,  22  Am.  St. 
Rep.  42,  14  S.  W.  259,  it  was  said:  "We 
think  that  the  insertion  of  the  words  'dam- 
aged or  destroyed'  in  the  provision  of  the 
Constitution  under  consideration  was  at  all 
events  i-  -ided  to  obviate  any  question  of 
exemption  from  liabilify  to  the  owner  for 
propuly  injuriously  affected  by  a  public 
work,  and  to  provide  a  remedy  for  any  dam- 
age which,  in  sneh  eases,  uie  Iq^slature 
might  authorize  to  be  inflicted."  It  was 
accordingly  held  in  that  case  that  damages 
are  recoverable  for  the  diminution  of  the 
value  of  the  property  by  reason  of  the  noise, 
smoke,  and  vibrations  incident  to  the  oper- 
ation of  a  railroad  passing  near  it,  although 
no  part  of  it  was  taken  for  the  construc- 
tion of  the  road,  which  at  that  point  was 
built  entirely  on  lands  taken  from  private 
citizens.  It  is  possible,  however,  that  in 
this  case  the  noise,  smoke,  and  vibrations, 
but  for  the  legislative  authority,  would  have 
amounted  to  a  nuisance,  for  the  court  took 
occasion  to  say,  further:  "It  is  sufficient 
for  the  determination  of  this  ease  to  say 
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and  to  award  the  damagM,  if  any,  retulting 
to  the  adjacent  or  other  proper^  of  the 
owneri  or  to  the  property  of  any  other  per- 
■OB,  beyond  the  pecnliar  beneflta  that  will 
aecrue  to  such  propertlei,  respeetiTely,  from 
the  construction  and  operation  of  the  com- 
pany's works.   .   .  .** 

With  reapeet  to  tiio  statute  we  shall  first 
obserre  tliat,  if  the  Constitution  of  tiie  state 
were  to  be  construed  as  a  grwit  of  power 
to  the  legislature,  the  statute  just  quoted 
eonld  be  m^ntained  as  Iwing  a  reasonable 
and  proper  exercise  by  tlie  l^slature  of 
the  del^ated  power.  But  such  is  not  tlie 
rule  of  eoastruetion  as  applied  to  the  Con- 
stitution of  the  state.  The  legislature  is 
clothed  with  full  l^slative  authorify,  ex- 
cept so  far  as  it  is  restrained  by  scnnc  pro- 
vision of  the  Constitution,  either  expressed 
or  necessarily  to  be  implied  from  the  terms 
of  that  instrument.  When,  therefore,  the 
Constitution  says,  that  the  Icf^lature  shall 
not  enact  any  law  whereby  private  property 
shall  be  taken  or  damaged  for  public  pur- 
poses without  just  compensaticm,  a  statute 
which  declares  that  a  corporation  invokii^ 
the  exendse  of  the  power  of  eminent  domain 
must  make  juet  compensation,  not  only  for 
the  land  or  other  property  propossd  to  be 
condonned  for  its  uses,  and  damages,  if 
any,  respiting  to  tiie  adjacent  or  other  prop- 
erty of  the  owner,  but  also  for  damages  to 
the  property  of  any  other  person,  is  within 
tinB  legitimate  scope  of  the  l^lslative  power. 

Coming,  then,  to  a  consideration  of  the 
statute,  it  cannot  be  doubted  that,  hj  the 
change  of  the  law  in  the  Constitution  and 
statute,  it  was  plainly  Intended  to  enlarge 
the  right  to  compensation. 

"Of  this,"  says  Lewis  on  Eminent  Do- 
main, at  {  232,  speaking  of  similar  amend- 
ments, "there  can  1m  no  question.  Any 
otiier  construction  would  render  the  words 
nugatory.  They  are  *an  extension  of  the 
common  provision  for  the  protection  of  pri- 

that  it  was  certeinly  intended  that  the 
lef^islatore  should  not  aufhorize  a  corpora- 
tion to  do  an  act  for  a  public  use  which, 
if  done  by  an  individual  without  legislative 
sanction,  would  be  actionable,  and  at  the 
same  time  exempt  it  from  liability  to  re- 
spond in  damages  to  the  owner  whose  prop- 
erfy  had  been  injured." 

This  case  was  followed  bv  Ft.  Worth  & 
R.  G.  R.  Co.  V.  Downie,  82  Tex.  383,  17  S. 
W.  620;  Missouri,  K.  4  T.  R.  Co.  v.  Calkins 
(Tex.  Civ.  App.)  79  S.  W.  852,  and  Novich 
V.  Trinity  ft  B.  Valley  R.  Co.  {Tex.  Civ. 
App.)  101  S.  W.  47«.  where  the  court  took 
occasion  to  say:  "The  rule  as  announced 
our  decisions,  as  we  understand  it,  is 
t,  where  property  is  damaged  by  the  con- 
struction and  operation  of  a  railway,  the 
owner  is  entitled  to  compensation,  although 
the  operation  is  done  in  a  lawful  manner  j 
17LuRJi.(N.S.) 


vate  properfy.'  'The  words  *^njiired  or  de- 
stroyed" were  not  used  in  vain  and  without 
meaning.  It  was  intended  that  they  should 
have  effeet,  and,  nnless  they  operate  to  im- 
pose a  liability  not  prerioudy  existing,  they 
are  without  operation.*  The  Supreme  Court 
of  the  United  Stetea,  referring  to  the  Con- 
stitution of  Illinois,  says:  The  use  of  the 
word  "damaged,"  in  the  clause  providing  for 
compensation  to  the  omers  of  private  prop- 
erty appropriated  to  public  use,  could  have 
been  used  with  no  other  intention  than  that 
e^ressed  by  the  state  court.  Such  a  change 
in  the  organic  law  of  the  state  was  not 
meaningless.  But  it  would  he  meaningless 
if  it  should  be  adjudgM  that  Conetitu- 
tion  of  1870  gave  no  additional  or  greater 
security  to  private  property  sought  to  be 
appropriated  to  public  use  than  was  guaran- 
teed by  the  former  CtmstituUra.* "  1  Lewis, 
Em.  Dom.  2d  ed.  I  232,  and  autiiorities  there 
cited.  The  same  author  says:  ^The  words 
in  question  should  be  libenJIy  construed. 
The  provirions  of  the  Constitution  requiring 
compensation  to  be  made  for  property  taken, 
injured,  or  damaged  for  public  use,  are  in- 
tended for  the  protection  of  private  rifchts. 
Thc7  are  remedial  in  character.  They 
should,  therefore,  he  liberally  eonstmed  in 
favor  of  the  individual  whose  property  is 
affected;  and  the  authorities  so  hold.  The 
language  of  the  Constitution  is  to  be  con- 
strued liberally,  so  as  to  cany  out,  and  not 
defeat,  tiie  purpose  for  which  it  waa  adopt- 
ed.'" Section  232a. 

It  will  iM  observed  tiiat  in  the  diaeussion 
of  this  subject  text  writers  and  adjudicated 
cases  use  Uie  words  "damaged,"  "injured," 
and  "injuriously  affected"  as  being  equiva- 
lents, and  meaning  in  substence  the  same 
thing. 

Considering  the  terms  of  the  GonstHutiw 
and  of  the  stetute  as  they  stood  prior  te 
1002,  and  recognizing  that  the  changes  then 
introduced  were  duigned  to  enlarge  the 

the  measure  of  damage  being  the  deprecia- 
tion in  the  market  value  of  the  property. 
If  there  is  no  depreciation  in  the  value  of 
the  property,  no  damage  is  recoverable,  nn- 
less the  business  is  improperly  or  negligent- 
ly conducted ;  that  is,  in  such  a  case  as  this, 
if  more  noise,  dust,  cinders,  odors,  ete.,  are 
produced  than  would  necessarily  attend  such 
operation  properly  conducted,  tiien  the  party 
could  recover  for  annoyance,  discomfort, 
etc." 

For  cases  on  the  presumption  of  stetutoiy 
authority  to  commit  a  nuisance  as  applied 
to  railroad  corporations,  see  subject  note  to 
ATissouri,  K.  &  T.  R.  Co.  t.  Hott,  70  LJLA. 

585. 

For  effect  of  legislative  autliority  upon 
liability  for  private  nuisances,  see  subject 
note  to  Louisville  ft  K.  Terminal  Co.  v. 
Lellyett,  1  LJl.A.(N.S.)  49. 
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right  to  compensation  and  extend  it  to  cases 
wliere,  under  the  old  law,  compensation  was 
doiied*  it  would  seem  that  the  language  em- 
plqyed  in  the  existing  Constitution  and  Code 
an  not  difBcult  of  interpretation,  and 
should  be  held  to  embrace  and  give  a  remedy 
for  every  "physical  injuiy  to  the  plaAtiff's 
property,  or  by  noise,  smoke,  gases,  "ibra- 
tiona,  or  otherwise."  I^ewis,  Em.  Dom. 
1236. 

It  is  contended  cm  the  part  of  plaintiff 
in  error  that  "the  proper  construction  of 
the  clause  under  consideration  is  to  take 
away  from  public  service  corporations  the 
immunity  that  th^  have  heretofore  enjoyed 
under  legislative  sanction,  and  place  them 
on  the  same  footing  with  individuals  and 
private  corporations.  The  words  'or  dam- 
agedf  mean  actioiutble  damages;  that  la, 
sueh  damages  as  would  form  the  basis  of  an 
action  at  naomon  law  or  under  some  genend 
statute,  such  as  may  be  caused  by  the  phys- 
ical invasion  of  proper^  or  an  liaterferenoB 
wiUi  some  right,  public  or  private,  appurte- 
nant to  the  property." 

To  this  proposition  we  cannot  j^ve  our 
unqnalifled  auent.  A  person,  natural  or 
artificial,  who  is  asking  nothing  with  re- 
spect to  his  property,  is  limited  in  the  nae 
of  hfs  own  property  only  by  the  maxim 
that  he  must  enjc^  it  in  such  a  manner  as 
not  to  injure  tiiat  Qf  another;  or,  less  lit- 
erally, but  more  accurately,  perhaps,  "So 
use  your  own  property  as  not  to  injure  the 
rights  of  another."  Broom,  L^al  Maxims, 
7th  ed.  p.  864. 

But  in  the  ease  before  na  the  Tidewater 
Railway  Company  waa  not  the  owner  of  the 
property.  It  had  been  unable  to  acquire 
what  it  needed  because  of  Its  "inability  to 
agree  on  terms  of  purchase  with  those  en- 
titled to  the  land  it  desired,  and  therefore 
had  invoked  the  exercise  of  the  power  of 
eminent  domain;  and  the  state  has  seen  fit 
to  prescribe  upon  what  terms  that  power 
shall  be  exercised. 

It  appears  that  the  language  of  our  Con- 
stitution was  taken  from  that  Of  Illinois, 
which  was  adopted  in  1870,  and  had  been 
the  subject  of  judicial  construction  by  the 
courts  of  that  state  and  of  the  United 
States. 

In  Rlgncy  t.  Chicago,  IDS  HI.  6i,  the  city 
had  emistrueted  a  viaduct  or  bridge  on  a 
publie  Bbeet,  near  its  intersection  with 
another  street,  thereby  cutting  off  access  to 
the  first-named  street  from  the  plaintiff's 
Qtfmse  and  lot  over  and  along  the  street 
Interaeeted,  except  1^  means  of  stairs, 
whereby  the  plaintiff's  premises  fronting  on 
the  latter  street  and  n«ar  the  obstruction 
were  permanently  damaged  and  depreciated 
In  value  by  reason  of  beinc  deprived  of  such 
access.  Tt  was  held  that  the  city  was  liable 


in  damages  for  the  injury,  and,  in  the  dis- 
cussion of  the  case,  rights  aa  they  existed 
under  the  Constitution  of  1848  and  those 
rights  as  extended  hy  the  Constitution  of 
1870  are  compared;  the  court  saying:  "That 
restriction  of  the  remedy  of  the  owners  of 
private  property  to  cases  of  actual  physical 
injury  to  the  property  waa  under  Uie  Con- 
stitution of  1848,  which  simply  provided 
that  private  property  should  not  *be  taken  or 
applied  to  public  use'  without  just  compen- 
sation, etc.  The  Constitution  of  1870,  how- 
ever, provides  that  'private  property  shall 
not  be  takoi  or  damaged  for  public  use 
without  just  compensation,'  thus  affording 
redress  in  ease*  not  provided  for  by  the  Con- 
stitution of  1848,  and  embracing  every  ease 
where  there  is  a'  direct  physical  obstruction 
or  injury  to  the  right  of  user  or  enjoyment 
ot  private  property,  which  the  owner  sus- 
tains some  special  pecuniary  damage  in  ex- 
cess of  that  sustained  by  the  public  gener- 
ally, which,  by  the  common  law,  would,  in 
the  absence  of  any  eonstitutIoni)|  or  statu- 
tory provision,  give  a  right  of  action." 

In  Chicago  &  W.  I.  R.  Co.  t.  Ayrea,  106 
m.  611,  the  court  observes:  "It  is  needless 
to  say  our  decisions  have  not  been  harmoni- 
ous on  this  question,  but  In  the  case  of  Rig- 
ney  v.  Chicago,  supra,  there  was  a  full  re- 
view of  the  decisions  of  our  courts,  as  well 
as  the  courts  of  Great  Britain,  under  a 
statute  containing  a  provision  similar  to  the 
provision  in  our  Constitution.  The  conclu- 
sion there  reached  was  that,  under  this  con- 
stitutional provision,  a  recovery  may  be 
had  In  all  eases  where  private  property  has 
sustained  a  substantial  damage  by  the  mak- 
ing and  using  of  an  improvement  that  is 
public  in  its  character;  that  it  does  not 
require  tliat  the  damage  shall  be  caused  by 
a  trespass,  or  an  actual  physical  invasion 
of  the  owner's  real  estate;  but,  if  the  con- 
struction and  operation  of  the  railroad  or 
other  improvement  is  the  cause  of  the  dam- 
age, though  consequential,  the  party  dam- 
aged may  recover.  We  regard  that  case  as 
conclusive  of  this  question." 

The  Supreme  Court  of  the  United  States, 
in  Chicago  v.  Taylor,  126  U.  S.  161,  31  L. 
ed.  638,  8  Sup.  Ct.  Rep.  820,  referring  to 
the  Illinois  cases,  says:  "We  concur  in 
tliat  interpretation.  The  use  of  the  word 
'damaged'  In  the  danse  providing  for  com. 
pensation  to  owners  of  private  property  ap- 
propriated to  public  use,  could  have  been 
with  no  other  intention  than  that  expressed 
by  the  state  court,  Sueh  a  change  In  the 
organic  law  of  the  state  was  not  meaning- 
less. But  it  would  be  meaningless  If  it 
should  be  adjudged  that  the  ConsUtutlon 
of  1870  gave  no  additional  or  greater  se- 
curity to  private  property,  aou|^^^^^ 
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propriated  to  public  use,  than  was  guaran- 
teed by  the  former  Constitution." 

In  Baker  v.  Boston  Elev.  R.  Co.  183  Mass. 
178,  66  N.  E.  711,  it  is  held  that,  under 
Stat.  1894,  chap.  648,  p.  764,  |  8,  providing 
for  compensation  for  damages  caused  by  the 
construction,  maintenance,  or  operation  of 
the  lines  of  the  Boston  Elevated  Railway 
Company,  "noise  which,  operating  with  oth- 
er causes,  would  constitute  a  private  nui- 
sance to  abutting  property  if  it  were  not 
authorized,  is  special  and  peculiar  damage, 
for  the  whole  of  which  compensation  can  be 
recovered  without  seeking  to  determine  how 
much  of  the  effect  is  due  to  that  part  of  the 
noise  which  alone  would  not  constitute  a 
liability  and  how  much  to  the  excess."  In 
the  course  of  its  opinion  the  court  in  that 
case  says:  "In  dealing  with  the  question 
which  is  presented,  we  have  a  helpful  anal- 
ogy in  the  rules  of  common  law.  Noise  is 
necessarily  incident  to  the  transaction  of 
many  kinds  of  business,  and,  so  long  as  it 
is  not  excessive,  it  is  not  unlawful.  But, 
when  it  is  io  great  as  to  become  a  nuisance 
to  property  in  the  vicinity,  it  is  actionable. 
It  is  judged  by  its  effect,  and  not  merely  by 
its  cause.  In  England,  the  difference  in  ef- 
fect between  damage  which,  as  between  pri- 
vate persons,  would  give  a  right  of  action 
for  a  nuisance,  and  that  which  is  permissible 
in  the  use  of  land,  is  often  treated  as  an 
important  consideration,  if  not  an  absolute 
test,  in  deciding  what  shall  be  paid  for  by^ 
a  corporation  acting  under  public  authority. 
.  .  .  disturbance  which  constitutes  a  pri- 
vate nuisance  may  be  treated  as  causing 
damage  different  in  kind,  and  not  merely  in 
degree,  from  that  caused  by  disturbance 
which  falls  short  of  being  a  nuisance.  Dam- 
age from  noise  which  is  unlawful  by  reason 
of  its  excess  may  well  be  considered  unlike 
the  detriment  which  is  so  alight  as  to  be 
legally  permissible  in  the  ordinary  use  of 
property.  In  the  case  at  bar  it  is  found 
that,  bat  for  the  statutory  authority,  the 
noise  Svould  constitute  a  private  nuisance 
of  a  grave  character  to  the  petitioner's,  said 
estate.'  At  common  law,  in  such  a  case,  the 
rights  of  the  owner  of  the  property  affected, 
and  his  relations  to  the  cause  of  the  dis- 
turbance, are  treated  an  very  different  from 
those  of  the  general  public,  who  are  also 
affected  by  it,  and  he  is  entitled  to  compen- 
sation In  damages.  .  .  .  We  are  of  opin- 
ion that  noise,  such  as  would  constitute  a 
private  nuisance  to  abutting  property  if  it 
were  not  authorized,;  should  be  treated  as 
causing  special  and  peculiar  damage  under 
thia  statute,  which  entitles  the  landowner 
to  compensation." 

In  Swift  &.  Co,  V.  Newport  News,  105  Va. 
108,  3  L.R.A.(N.S.)  404,  52  8.  E.  821,  this 
court  said:  "Where  private  property  has 
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been  simply  damaged  by  a  public  improve- 
ment, but  no  part  thereof  has  been  taken, 
the  meMure  of  damages  is  the  diminutioD 
in  the  value  of  the  proper^  by  reason  o< 
the  improvement, — difference  between  the 
fair  market  value  of  the  property  immedi- 
ately^efore  and  after  the  construction  of 
the  pHlic  improvement." 

But,  as  was  said  by  the  supreme  court  of 
California  in  Eachus  v.  Los  Angeles  Consol. 
Electric  R.  Co.  103  Cal.  614,  42  Am.  St. 
Rep.  140,  37  Pac.  750,  quoted  with  approval 
by  Lewis  on  Eminent  Domain,  f  236 :  "The 
Constitution  does  not,  however,  authorise 
a  remedy  for  every  diminution  in  the  value 
of  property  that  is  caused  by  a  public  im- 
provement. The  damage  for  which  compen- 
sation is  to  be  made  is  a  damage  to  the 
property  itself,  and  does  not  include  a  mere 
infringement  of  the  owner's  personal  pleas- 
ure or  enjoyment.  Merely  rendering  pri- 
vate property  less  desirable  for  certain  pur- 
poses, or  even  causing  personal  annoyance 
or  discomfort  in  its  use,  will  not  constitute 
the  damage  contemplated  by  the  Constitu- 
tion; but  the  property  itself  must  suffer 
some  diminution  in  substance,  or  be  ren- 
dered intrinsically  less  valuable,  by  reason 
of  the  public  use.  The  erection  of  a  county 
jail  or  a  county  hospital  may  impair  the 
comfort  or  pleasure  of  the  residents  in  that 
vicinity,  and  to  that  extent  render  the  prop- 
erty less  desirable,  and  even  leas  salable; 
but  this  is  not  an  injury  to  the  property 
itself,  so  much  as  an  influence  affecting  its 
use  for  certain  purposes.  But,  whenever 
the  enjoyment  by  the  plaintiff  of  scMne  right 
in  reference  to  his  property  is  interfered 
with,  and  thereby  the  property  itself  is 
made  intrinsically  less  valuable,  he  has  suf- 
fered a  damage  for  which  he  is  entitled 
to  compensation." 

"A  recovery  has  not  been  allowed,"  says 
Lewis  on  Eminent  Domain  (same  section}, 
"in  any  case,  unless  there  was  some  phys- 
ical injury  to  the  plaintiff's  property,  or,  by 
noise,  smoke,  gases,  vibrations,  or  other- 
wise, an  interference  with  the  street  in  front 
of  his  property,  or  with  some  right  appurte- 
nant thereto,  or  which  be  was  entitled  to 
make  use  of  in  connection  with  his  prop- 
erty. On  the  other  hand,  several  cases  have 
held  that  mere  depreciation  caused  by  the 
proximity  of  a  public  improvement  afforded 
no  ground  for  redress." 

No  question  is  raised  in  this  case  as  to 
the  amount  of  damages  allowed.  The  sole 
question  is  whether  or  not  the  depreciation 
in  market  value  and  consequential  damages 
to  property,  caused  by  amoke,  noise,  dust, 
and  cinders  arising  from  the  ordinary  and 
lawful  operation  of  a  railroad,  are  the  sub- 
ject of  compensation  under  the  provisions  of 
our  Constitution  and  laws^^ ,  . 
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"The  operation  of  a  railroad,"  says  Jjev/in 
on  Eminent  Domain,  S  230,  "the  switching 
of  cars  to  and  fro,  the  use  of  coal  bins,  stock 
yards,  etc.,  may  be.  a  serious  annoyance  to 
the  occupiers  of  adjacent  property,  by  rea- 
son of  the  noise,  smoke,  cinders,  vibrations, 
smells,  etc.  The  use  and  value  of  property 
may  be  greatly  impaired  thereby.  The  ques- 
tion whether  such  an  impairment  of  prop- 
erty constitutes  an  independent  cause  of  ac- 
tion is  quite  distinct  from  the  question 
whether  such  annoyances  may  be  taken  into 
consideration  when  part  of  a  tract  is  taken, 
or  when  a  railroad  is  laid  in  a  street  or 
highway.  In  the  latter  case  the  annoyances 
referred  to  are  mere  incidents  to  what  is  in 
law  the  main  grievance.  But  in  the  former 
case  they  constitute  the  principal  and  only 
cause  of  complaint.  Whether  the  impair- 
ment caused  by  such  annoyances  constitntea 
a  taking,  we  have  already  considered.  But, 
whether  a  taking  or  not,  it  would  seem  that 
such  an  impairment  of  property  was  a  dam- 
age or  injury  within  the  purview  of  recent 
Constitutions.  Where  the  use  and  operation 
of  a  railroad  .  .  .  depreciates  the  value 
of  his  property  by  reason  of  the  noise,  smoke, 
vibration,  etc.,  his  property  is  damaged 
within  the  Constitution,  and  he  ia  entitled 
to  compensation." 

Such  being,  as  we  think,  the  proper  inter- 
pretation of  the  Constitution,  the  thought 
at  once  arises  that  it  will  give  rise  to  an 
indefinite  number  of  claims.  We  cannot 
state  this  proposition  more  satisfactorily 
than  Is  done  the  autlior  from  wIkhd  we 
have  already  quoted  so  extensively. 

In  I  227,  Lewis  on  Eminent  Domain,  It  Is 
said  of  thiB  contention  that  it  is  without 
merit.  "The  Constitution  guarantees  com- 
pensation for  property  damaged  or  injured 
for  public  uae.  The  right  to  compensation 
is  eoextenaive  with  the  damage  or  injury, 
both  in  space  and  in  amount.  This  point 
was  fully  considered  in  the  McCarthy  Case 
[McCarthy  v.  Metropolitan  Bd.  of  Worics, 
L.  R.  8  C.  P.  1911,  and.  in  reference  to  it. 
Justice  Bramwell  says;  'If  it  ia  to  he 
asked  where  the  line  is  to  he  drawn,  I  an- 
swer, not  by  distance  in  point  of  measure- 
ment. Premises  might  be  injuriously  af- 
fected by  the  stopping  of  a  landing  place  10 
miles  away,  if  there  was  no  other  within 
20  of  the  premises  affected.  The  line  is  to 
be  drawn  by  ascertaining  whether  the  prem- 
ises are  actually  or  potentially  affected,  for 
present  or  other  purposes,  or  the  man, 
whether  it  is  only  the  person  who  happens 
to  be  using  them.  It  is  said  this  might 
give  the  right  to  make  an  immense  number 
of  claims.  Suppose  it  did.  Suppose  there 
were  1,000  claims  of  £1,000  each.  If  they 
are  well  founded,  £1,000,000  of  property  is 
destroyed,  and  why  is  not  that  part  of  the 
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cost  of  the  improvement;  and,  if  taken  into 
account  as  such,  why  should  not  the  loser 
of  it  receive  itt'"  Lord  Penzance,  in  the 
same  case,  ol»erves:  "It  was  a^ed  in  ar- 
gument, Where  ai;e  the  claims  to  compen- 
sation to  stop,  if  the  rule  be  so  applied? 
The  answer,  I  think,  is,  that  in  each  case 
the  right  to  compensation  will  accrue  when- 
ever it  can  be  established  to  the  satisfac- 
tion of  the  jury  or  arbitrator  that  a  special 
value  attached  to  the  premises  in  question 
by  reason  of  their  proximity  to,  or  relative 
position  with,  the  highways  obstructed ;  and 
that  thia  special  value  has  been  permanently 
destroyed  or  abridged  by  the  obstruction. 
If  this  limit  be  thought  a  wide  one,  and  the 
number  of  claimants  under  it  likely  to  be 
numerous,  that  is  only  the  misfortune  of  the 
undertaking;  for  the  limit  does  not  exceed 
the  range  of  the  injury.  On  the  other  hand, 
all  claim  for  compensation  will  vanish  as, 
receding  from  the  highway,  the  case  comes 
into  question  of  lands  of  which  (though 
their  owners  may  have  used  the  highway 
and  found  convenience  in  so  doing)  it  can- 
not be  predicated  and  proved  that  the  value 
of  the  lands  depends  on  the  position  rela- 
tively to  the  highway  which  they  occupy." 
[L.  R.  7  H.  L.  263.]  That  case  dealt  with 
the  obstruction  of  a  highway,  but  its  rea- 
soning applies  as  well  to  the  diminution  in 
value  occasioned  by  smoke,  noise,  dust,  and 
cinders. 

It  ia  impossible  to  lay  down  ai^  arbi- 
trary rule  upon  the  subject,— certainly  none 
based  upon  mere  meaaurements.  It  will  be 
for  econmissioners  ud  juries,  under  the  su- 
pervision of  the  courts,  to  determine  upon 
the  facts  of  each  ease  whether  or  not  there 
has  been  such  damage  to  prt^ierty  as  should 
be  compensated.  Of  course,  claims  without 
merit  will  not  be  preferred;  but  it  will  he 
the  duty  of  those  intrusted  witti  the  admin- 
istraUon  of  the  law— conunissionere,  juries, 
and  courts — to  separata  those  deserving  of 
compoisation  from  those  which  are  without 
merit. 

For  tiiese  reasons,  we  are  of  opinion  that 
there  is  no  error  in  the  judgment  of  the 
Circuit  Court,  and  it  is  affirmed. 


VIRGINIA  SUPRKME  COURT  OF  AP- 
PEALS. 

GRACE  E.  LAMBERT,  Appt., 
v. 

CITY  OF  NORFOLK. 
(—  Va.  — ,  61  S.  E.  776.) 

Eminent  domain  —  diminution  In  value. 

Loss  through  diminution  in  the  value  of 
property  for  residence  purposes  because  of 
the  location  of  a  «^?eter^  .^^O^J^-Ye* 
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within  the  meaning  of  a  constitutional  pro- 
vision requiring  compensation  in  eaie  prop- 
erty is  damaged  for  public  use^ 

(June  11,  190S.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  Nor- 
folk  in  defendant's   favor   in  an  action 
brought  to  recover  ctHopenaation  for  diminu- 
tion in  the  value  of  land  through  the  loca- 
tion of  a  cemetery  near  it.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Thomas  W.  Shelton,  for  appellant: 
The  legislature  of  Virginia  takes  into 
consideration  the  decrease  in  market  value 
of  land  caused  by  sentimental  considerations 
and  personal  prejudice. 

Louisville  Trust  Co.  t.  Looisville,  N.  A.  & 
0.  Bl  Co.  174  U.  S.  875,  4S  L.  ed.  1131.  10 
Sup.  Ct.  Rep.  827. 

On  petition  for  rehearing. 
TThe  purposes  for  vhich  land  may  be 
used  and  is  wanted  at  present  or  in  the 
near  future"  are  considered  in  ascertaining 
the  value  of  land. 

Richmond,  P.  A.  0.  R.  Co.  v.  Chamblin,  100 
Va.  405,  41  S.  E.  750. 

An  owner  has  the  same  remedy  he  would 
have  had  against  a  nuisance  per  Me. 

Wood,  Nuisances,  3d  ed.  SS  11>  12,  768. 
Meesrs.  James  F.  Duncan  and  B.  R. 
F.  Wells,  for  appellee: 

An  adjoining  landowner  cannot  complain 
of  an  injury  to  bis  feelings  only. 

Monk  v.  Packard,  71  Me.  309,  36  Am. 
Rep.  315;  Cooley,  Torts.  600;  2  Dill.  Mun. 
Corp.  S  B87d;  Swift  &  Co.  v.  Newport 
News,  105  Va.  108,  3  L.R.A.(N.S.)  404,  62 
S.  E.  821 ;  Tidewater  R.  Co.  v.  Shartrer,  107 
Va.  562,  ante,  1053,  59  S.  E.  407;  Rigney  v. 
Chicago,  102  III.  64;  ChicaRO  v.  Taylor,  125 
U.  S.  166,  81  L.  ed.  640,  8  Sup.  Ct.  Rep. 
820. 

Depreciation  in  value  caused  by  the  es- 
tablishment of  a  cemetery  on  property  ad- 
joining the  plaintiffs  is  not  l^al  damage. 

Eachus  V.  Los  Angeles  Consol.  Electric 
R.  Co.  103  Cal.  614,  42  Am.  St.  Rep,  149,  37 
Pac.  751);  Lewis,  Em.  Dom.  §  236;  2  Dill. 
Mun.  Corp.  §  587d;  Connelly  v.  Western 
U.  Teleg.  Co.  100  Va.  51.  56  L.R.A.  663,  93 
Am.  St.  Rep.  919.  40  S.  E.  618. 


Harrlaos,  J.,  delivered  tiie  apinitn  ol 
tlie  eonrt: 

This  action  was  brou|^t  against  the  city 
of  Norfolk  to  leeorer  damages  which  the 
plaintiff  allqjes  aha  has  sustained  in  oouse- 
quence  of  the  dty  having  established  a  cem- 
etery adjacent  to  her  lands. 

It  appears  that,  on  F^mary  15,  1906,  the 
city  of  Norfolk  purchased,  for  cemetery  pur- 
poses, a  tract  of  land  situated  on  "iSuaoa'm 
creek,  in  the  county  of  Norfolk,  2^  miles 
north  oi  the  present  city  limits,  containing 
IW^  acres,  at  the  price  of  $320  per  acre, 
and  has  pidd  for  the  same  and  received  a 
deed  therefor.  This  purchase  was  made  un- 
der power  conferred  on  the  wty  by  its  char- 
ter and  by  virtue  of  §  1414  of  the  Code 
of  1904,  as  amended  by  act  February  9, 
1906,  chap.  12,  p.  10. 

The  amended  section  is  as  follows:  "Sec. 
1414.  fjocation  of  Cemeteries;  Limitation 
as  to  Quantity  of  lAnd. — Nothing  contained 
in  the  four  preceding  sections  shall  be  so 
construed  as  to  authorize  any  e^etery  to. 
be  hereafter  established  in  the  corporate 
limits  of  any  city  or  town,  or  within  100 
yards  of  any  residence,  without  the  con- 
sent of  the  owner  of  sud)  residence;  or  to 
authorize  the  conveyance  of  more  than  300 
or  the  condemnaUon  of  more  than  2  acres 
of  land  for  use  of  a  cemetery;  but,  when 
damage  is  done  to  adjacent  lands  by  the 
establishment  of  such  cemetery,  whethn*  es- 
tablished by  purchase  of  land  or  condemna- 
tion proceedings,  the  owners  whose  lands 
have  been  damaged  shall  have  right  of  ac- 
tion against  any  person,  firm,  corporation, 
or  municipality  establishing  said  cemetery, 
said  action  to  be  instituted  within  one  year 
from  the  establishment  of  such  cemetery." 
Acts  1906,  chap.  12,  p.  10. 

Prior  to  this  amendment,  the  statute  in- 
hibited the  establishment  of  a  cemetery 
within  the  corporate  limits  of  any  city  or 
town,  or  within  400  yards  of  any  residence, 
without  the  consent  of  the  owner  of  such 
residence,  and  further  inhibited  the  convey- 
ance of  more  than  75  acres  or  the  con- 
demnation of  more  than  2  acres  of  land  for 
use  as  a  cemetery.  Acts  1902-04,  chap.  663, 
p.  896. 

The  changes,  reducing  the  distance  from 
a  residence  at  which  a  cemetery  could  be  es- 


Note.  —  No  other  cases  have  been  found 
wherein  the  question  was  raised  whether  the 
location  of  a  eemetery  near  property  was  a 
"damaging"  of  the  property  within  the  con- 
stitutional provision  prohibiting  the  taking 
or  damaging  of  property  for  public  use  with- 
out just  compensation. 

For  cases  on  the  question  whether,  within 
such  a  constitutional  provision,  a  property 
owner  may  recover  damages  for  injury  to 
his  property  occasioned  1^  smoke,  soot, 
17L.R.A.<N.S.) 


noise,  vibration,  etc.,  emitted  from  passing 
trains,  see  case  note  to  Tidewater  R.  Co.  v. 
Shartzer,  ante,  1053. 

For  cases  on  the  question  of  liability  of 
a  municipality  for  injury  to  abutting  prop- 
erty from  bringing  street  to  the  grade  es- 
tablished in  the  first  instance,  under  a  con- 
stitutional provision  against  "damaging" 
private  property  for  public  use  without 
compensation,  see  ease  note  to  Lei  per  v. 
Denver,  7  Llt.A.(K.S.)  108. 
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tablished  from  400  to  100  yards,  and  in- 
creasing the  area  that  could  be  bought  for 
cemetery  purposes  from  76  to  300  acres, 
were  doubtless  suggested  the  greatly  in- 
creased demand  for  burial  space,  especially 
within  convenient  reach  of  large  cities.  The 
right  of  action,  given  for  the  first  time  by 
this  amendment,  was  manifestly  in  further- 
ance of  the  recent  constitutional  provision 
that  the  l^slature  should  not  "enact  any 
law  whereby  private  property  shall  be  taken 
or  damaged  for  public  uses,  without  just 
compensation."    Const.  1902,  §  68. 

The  statute,  as  amended,  seeks  to  protect 
two  objects,  namely,  residences  and  land. 
It  protects  residences  by  inhibiting  the  es- 
tablishment of  a  cemetery  within  100  yards 
thereof.  This  denial  of  the  right  to  estab- 
lish a  cemetery  within  100  yards  of  a  resi- 
dence, without  the  consent  of  the '  owner, 
was  doubtless  considered  a  sufficient  and  ef- 
fective protection  to  such  residence.  The 
right  of  action  is  confined  to  a  recovery  for 
damage  done  to  adjacent  lands  by  the  estab* 
lishment  of  a  cemetery.  The  limitation  of 
100  yards  is  not  measured  from  the  land, 
but  from  a  residence.  It  affects  residences 
alone,  and  has  nothing  to  do  with  the  right 
of  action  given  to  an  adjacent  landowner. 

The  plaintiff  owns  and  resides  on  125 
acres  of  land,  which  is  adjacent  to  the  rear 
portion  of  the  tract  owned  by  the  city.  No 
part  of  the  plaintifi^s  land  has  been  taken, 
and  no  right  appurtenant  thereto  bag  been 
invaded.  The  record  shows  that  the  es- 
tablishment of  this  cemetery  has  in  no  way 
interfered  with  any  of  the  plaintiff's  rights 
of  property,  such  as  access,  rights  of  way, 
water  rights,  light  and  air,  easements,  later- 
al 8up[»ort,  etci,  or  that  the  cemetery  is  be- 
ing operated  as  a  nuisance.  On  the  con- 
trary, it  appears  that  she  has  offered  no 
such  injuries.  The  plaintiff's  declaration, 
her  bill  of  particulars,  and  the  evidence  all 
show  that  her  case  is  based  solely  upon 
the  theory  that  the  market  value  of  her 
land  has  been  diminished  by  reason  of  the 
purchase  of  the  land  by  the  city  of  Nor- 
folk for  cemetery  purposes,  and  by  its  pas- 
sage of  an  ordinance  establishing  the  same 
as  "Evergreen  Cemetery."  The  plaintiff's 
land  is  only  used  for  farming  purposes.  It 
has  never  been  platted  or  laid  out  in  streets, 
and  no  lots  there  have  ever  been  offered 
for  sale.  In  view,  however,  of  the  rapid 
growth  of  Norfolk,  the  plaintiff  expects  her 
land  to  have  a  future  value  for  residential 
purposes,  and  she  thinks  that  an  adjacent 
cemetery  will  greatly  impair  its  value  for 
such  purposes.  It  is  clear  that  the  claim  of 
the  plaintiff  to  damages  rests  entirely  upon 
sentimental  'considerations,  and  the  preju- 
dice that  some  people  have  to  living  near  a 
cemetery. 
17  L.R.A.(N.a.) 


Such  considerations  as  constitute  the  ba- 
sis of  the  plaintiff's  claim  were  not  recog- 
nized at  common  law  as  ground  for  a  recov- 
ery of  damages.  At  common  law  it  was 
generally  damage  done  to  the  corpus  of  the' 
plaintiff's  property,  or  to  some  right  en- 
joyed by  the  plaintiff  in  connection  there- 
with, and  not  to  the  feelings,  for  which  a 
recovery  was  allowed.  The  inconvenience 
had  to  be  something  more  than  fancy  or 
fastidiousness.  The  law  did  not  recognize 
damagd  to  the  feelings  or  mind,  commonly 
called  sentimental  damage,  but  applied  the 
maxim,  Damnum  absque  injuria. 

This  doctrine  of  the  common  law  is  apt- 
ly illustrated  by  the  ease  of  Monk  T.  Pack- 
ard, 71  Me.  300,  38  Am.  Rep.  315.  There 
the  plaintiff  sued  an  individual  for  dam- 
ages suffered  on  account  of  a  private  bury- 
ing ground  located  wholly  on  the  land  of 
the  defendant;  the  nearest  grave  being  40 
feet  from,  and  opposite  to,  the  plaintiff's  sit- 
ting room,  and  in  plain  view  of  his  front 
windows  and  door.  He  claimed  that  it  ren- 
dered bis  residence  uncomfortable  and  the 
enjoyment  of  his  property  disagreeable,  and 
that  it  had  lessened  its  market  value.  The 
jury  allowed  $25  damages,  and  the  defend- 
ant appealed.  Tt  was  held  that  the  verdict 
was  against  the  law  and  should  be  set 
aside;  the  court  saying:  "Nor  can  the  ver- 
dict be  sustained  upon  the  sole  ground  of 
the  cemetery's  proximity  to  the  plaintiff's 
premises,  and  the  consequent  depreciation 
of  the  market  value  of  his  property;  for  a 
repository  of  the  bodies  of  the  dead  is  aa 
yet  indispensable,  and,  wherever  located,  it 
must  f«  necessitate  be  in  the  vicinity  of 
the  private  property  of  somedne  who  might 
prove  its  market  value  injuriously  affected 
thereby.  New  Orleans  v.  Church  of  St. 
Louis,  11  La.  Ann.  244.  But,  assuming  that 
the  jury,  in  respect  to  these  matters,  found 
in  behalf  of  the  defendants,  and  concluded 
that  there  was  no  injury  to  the  plaintiff's 
property  or  to  his  physical  health  or  com- 
fort, and  based  their  verdict  solely  upon 
the  ground  that,  on  account  of  its  relative 
position  with  the  plaintiff's  house,  the  con- 
etery  inevitably  meets  his  immediate  view 
whenever  he  looks  from  the  north  window 
of  his  sitting  room  or  steps  from  his  door, 
and  that  thereby  the  comfortable  enjoyment 
of  his  dwelling  house  is  interfered  with; 
then  the  defendants  contend  that  the  ver- 
dict is  against  law  upon  the  ground  that 
such  discomfort  is  one  purely  mental,  and 
is  not  a  cause  of  action."  This  contention 
of  the  defendants  was  also  sustained;  the 
court,  quoting  from  Cooley  on  Torts  [I  600], 
saying:  "The  inconvenience  must  be  'some- 
thing more  than  fancy,  delicacy,  or  fastid- 
iousness.' ...  If  this  burial  ground  is, 
under  tiw  eircumstanoes,  a  ii^vate  nut* 

Digitized  by  CjOOg  IC  ' 


1064 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


sance,  tben  is  it  also  a  public  nuisance  to 
every  traveler  vho  passes  on  that  road,  as 
well  as  every  soldiers*  monument  in  the 

counti^." 

It  is  plain,  therefore,  that,  under  the  eom- 
mon  law,  the  plaintlflF  would  not  be  entitled 
to  damages  against  the  city  of  Korfolk  on 
account  of  the  establishment  of  "Evei^jeen 
Cemetery"  merely  because  it  offended  her 
taste  or  feelings,  or  mi^t  affect  the  fastidi- 
ous sentiments  of  some  of  her  prospective 
purchasers  of  lots. 

This  was  the  state  of  the  law  when  the 
ConBtitution  of  1902  was  adopted  This  in- 
strument, for  the  first  time,  provides  that 
the  legislature  shall  not  enact  any  law 
whereby  private  property  shall  be  taken  or 
damaged  for  public  uses  without  just  com- 
pensation. In  f  1414  of  the  Code  of  1904, 
as  amended,  the  word  "damaged"  ia  used  in 
the  same  sense  that  it  is  in  the  Constitu- 
tion. The  statute  simply  carries  out  the 
constitutional  provision  on  the  subject. 

Before  the  adoption  of  the  present  Consti- 
tution, private  property  could  be  damaged 
by  a  municipality,  acting  under  legislative 
authority,  and  no  compensation  for  such 
damage  oould  be  recovered.  Home  Bldg.  A. 
Conveyance  Co.  v.  Roanoke,  91  Ya.  62,  27 
L.R.A.  651,  20S.E.  896;  Meyer  V.Richmond, 
172  U.  B.  82,43  L.ed.374,  19  Sup.  Ct.  Hep. 
106.  In  each  of  these  cases,  and  in  others  that 
might  be  cited,  a  municipal  corporation,  act- 
ing under  legislative  authority,  had  been 
the  offender,  and  each  of  them  was  decided 
on  the  general  principle  that  these  cities,  al- 
though they  violated  common-law  rights  of 
property,  nevertheless  did  so  under  author- 
ity of  the  legislature;  and  that  the  legisla- 
ture had  the  power,  under  the  then  existing 
Constitution,  to  grant  such  authority,  with- 
out requiring  damages  to  be  paid,  inasmuch 
as  the  acts  done  did  not  constitute  a  "tak- 
ing" of  property  within  the  meaning  of  the 
constitutional  provision  then  in  force.  In 
each  of  the  cases  to  which  we  have  adverted 
the  act  done  constituted  a  violation  of  a 
common-law  right,  and  would  have  been  ac- 
tionable if  it  had  been  done  by  an  individ- 
ual. Relief  was  denied,  not  because  no 
right  had  been  invaded,  but  because  there 
was  legislative  authority  for  the  invasion. 

This  line  of  decisions  was  referred  to  and 
commented  on  in  the  debates  on  the  subject 
of  inserting  the  "damage  clause"  in  the 
Constitution  of  1902;  and  their  effect  in 
making  the  right  of  recovery  for  an  admit- 
ted injury  depend  upon  whether  the  wrong 
was  inflicted  in  pursuance  of  legislative  au- 
thority or  otherwise,  was  repeatedly  criti- 
cized. It  is  clear  that  the  law,  as  illustrat- 
ed by  the  decisions  which  we  have  just 
mentioned,  was  regarded  by  the  convention 
as  unsatisfactory,  and  that  it  was  the  de- 
17  L.R.A.(N.S.) 


sira  to  remedy  that  condition  of  things 
which  led  to  the  insertion  in  the  Constitntitn 
oi  the  words  "or  damaged,"  thereby  inhibit- 
ing the  legislature  from  enacting  any  law 
whereby  private  property  might  be  taken 
"or  damaged"*  without  providing  for  com- 
pensation. The  convention  was  not  at- 
tempting to  create  any  new  right,  incident 
to  land,  but  was  providing  a  right  of  ac- 
tion which,  before  the  enactment  of  this 
provision,  did  not  exist  where  the  injury 
was  inflicted  under  l^slative  authority.  The 
meaning  of  the  word  "damaged"  was  nei- 
ther enlarged  nor  restricted  by  the  Constitu- 
tion. It  must,  therefore,  have  been  used 
in  the  same  sense  and  with  the  same  mean- 
ing that  it  had  at  common  law, — not  damage 
to  the  feelings,  tastes,  or  sentiments,  but 
physical  damage  to  the  corpus  or  to  some 
right  of  property  appurtenant  thereto. 

This  provision  of  the  Constitution  of  1902 
has  been  considered  by  this  court  in  two 
cases, — Swift  &  Co.  v.  Newport  News,  105 
Va.  108,  3  L.R.A.(N.S.)  404,  52  S.  E.  821, 
and  Tidewater  R.  Co.  v.  Shartzer,  107  Va. 
562,  ante,  1063,  59  S.  E.  407.  In  the  Swift 
Case  the  injury  complained  of  was  the  physi- 
cal establishment  of  a  new  grade  on  a  street 
on  which  the  plaintiff's  property  abutted. 
The  injuries  which  it  was  claimed  the  plain- 
tifl^  had  suffered  were  injuries  to  his  right  oi 
access  to  his  property.  No  question  of  senti- 
mental damages  or  depreciation  in  value 
caused  by  sentimental  considerations  was 
involved  in  the  case;  but  the  court,  both  in 
the  Swift  Case  and  in  the  Shartzer  Case, 
cited  with  approval  the  leading  case  of  Rig- 
ney  v.  Chicago.  102  111.  64,  which  case  bad 
also  received  the  approval  of  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Chicago  v;  Taylor,  125  U.  S.  166,  31  L.  ed. 
640,  8  Sup.  Ct.  Rep.  820. 

The  Rigney  Case  appears  to  have  been  the 
first  case  decided  under  the  constitutional 
provision  embodying  the  "damage  clause," 
In  that  case  it  was  held  that  the  damaires 
contemplated  were  those  resulting  from  the 
direct  physical  disturbance  of  a  right,  either 
public  or  private,  which  a  landowner  en- 
joyed in  connection  with  his  property,  and 
which  gave  to  it  an  additional  value.  The 
court  does  not  say  in  this  case  that  the  land 
must  be  actually  invaded  or  disturbed  in  or- 
der to  give  its  owner  a  right  for  damages 
under  the  constitutional  provision,  but  that 
it  was  sufficient  if  some  right  connected  with 
the  land  had  been  disturbed,  basing  the 
right  of  damages  on  the  ground  that  a 
right  had  been  dinturbed. 

The  question  was  more  fully  discussed  in 
the  Shartzer  Case.  That  was  a  condemna- 
tion proceeding  by  the  Tidewater  Railway 
Com|Mny.  Julia  A.  Shartzer  owned  land  ad* 
joining  that  which  was  condemned,  and  the 

Digitized  by 


LAMBERT  v. 


NORFOLK. 


106S 


qnestion  involved  wu  In  regard  to  the  prop- 
er meaaare  of  her  damage  and  the  itema 
vhich  it  waa  proper  to  oonafder. 

The  case  at  bar  ia  atronger  than  the 
Shartzer  Case.  Here  the  city  of  Korfolk  has 
not  sought  to  candemn  the  plaintiff's  prop- 
erty, but  has  established  a  cmetery  on 
its  own  property^  and  no  property  rights  of 
the  plaintiff  have  been  in  any  way  affected 
or  disturbed  thereby.  She  simply  objects  to 
the  presence  of  a  cemetery  adjacent  to  her 
land. 

In  tlie  Shartzer  Case,  supra,  Judge  Keith 
says;  "A  person  .  .  .  who  is  asking 
nothing  with  respect  to  his  property  is 
limited  in  the  use  of  his  own  property  only 
by  the  maxim  that  he  must  enjoy  it  in  such 
a  manner  as  not  to  injure  that  of  another; 
or,  leas  literally  but  more  accurately,  per- 
hapa,  'So  use  your  own  property  as  not  to 
injure  the  rights  of  another.' " 

In  further  discussion  of  the  subject,  it  is 
said,  quoting  with  approval  the  following 
language  from  the  opinion  of  the  court  in 
the  case  of  Eachus  v.  Los  Angeles  Oonsol. 
Electric  B.  Co.  108  Cal.  614,  42  Am.  St. 
Rep.  149,  37  Fao.  760:  "The  Constitution 
does  not,  however,  authorize  a  remedy  for 
every  diminution  In  the  value  of  property 
that  is  caused  by  a  public  Improvement. 
The  damage  for  which  compenaation  is  to 
be  made  is  a  damage  to  the  property  itself, 
and  doea  not  include  a  mere  infringement  of 
the  owner's  personal  pleasure  or  enjoyment. 
Merely  rendering  private  property  less  de- 
sirable for  certain  purposes,  or  even  causing 
personal  annoyance  or  discomfort  in  its 
use,  will  not  constitute  the  damage  contem- 
plated by  the  Constitution:  but  the  prop- 
erty Itself  must  suffer  some  diminution  in 
substance,  or  be  rendered  intrinsically  leas 
valuable,  by  reason  of  the  public  uee.  The 
erection  of  a  county  jail  or  a  county  hos- 
pital may  impair  the  comfort  or  pleasure 
of  the  residents  in  that  vicinity,  and  to 
that  extent  render  the  property  less  desir- 
able, and  even  leas  salable;  but  this  is  not 
an  injury  to  the  property  itself  so  much  aa 
an  influence  affecting  its  use  for  certain  pur- 
poses. But  whenever  the  enjoyment'by  the 
plaintiff  of  some  right  in  reference  to  his 
property  is  interfered  with,  and  thereby  the 
property  itself  ia  made  intrinsically  less 
valuable,  he  has  suffered  a  damage  for 
which  he  is  entitled  to  compensation." 

The  learned  judge,  further  quoting  with 
approval,  aaya:  '"A  recovery  has  not  been 
allowed,'  says  Lewis  on  Eminent  Domain 
2361,  'in  eny  case,  unless  there  was  some 
physical  injury  to  the  plaintiff's  property, 
or,  by  noise,  smoke,  gases,  vibrations,  or 
otherwise,  an  interference  with  the  street 
in  front  of  his  property,  or  with  some  right 
appurtenant  thereto,  or  which  he  was  en- 
17  L.R.A.(N.S.) 


titled  to  make  use  of  in  oonneetlon  with 
his  property.  On  the  other  hand,  several 
easea  have  held  that  mere  depreciation, 
caused  by  the  proximity  of  a  public  im- 
provement  afforded  no  ground  for  redress.*  ** 
Judge  Dillon  makes  the  following  clear 
and  forcible  statement  ot  the  law  applicable 
to  the  subject  under  consideration:  "The 
words  injured  or  damaged,*  found  as  they 
are  in  the  eminent -domain  clause  relating 
to  the  taking  or  appropriation  of  property 
for  public  use,  aa  well  as  the  history  of  the 
origin  and  cause  of  this  provision,  and  a 
consideration  of  the  mischief  intended  to  be 
remedied,  show  that  it  waa  not  the  inten- 
tion of  the  constitutional  Amendment  to 
create  a  right  and  to  give  a  remedy  in  all 
caaea  of  eonaequential  damage  which  may 
reault  from  the  exercise  of  legislative  pow- 
er in  making  public  improvements,  or  even 
from  the  appropriation  of  private  property, 
or  for  injuries  to  private  property  for 
public  use.  A  city,  for  example,  under  legis- 
lative authority,  might  condemn  land  for 
the  purpose  of  establiahing  a  hospital  there- 
on, or  a  prison,  which,  if  established,  would 
have  the  consequential  effect  to  injure  or 
depreciate  the  market  or  actual  value  of 
property  in  the  neighborhood.  Such  inju- 
ries, however,  would  not,  in  our  judgment  be 
within  the  constitutional  amendment.  Thia 
amendment  must,  aa  it  seems  to  us,  be  lim- 
ited to  caaea  where  the  corpus  of  the  own- 
er's property  itself,  or  some  appurtenant 
right  or  easement  connected  therewith,  or 
by  the  law  annexed  thereto,  is  directly  (that 
is,  in  general,  if  not  always,  physically)  af- 
fected, and  ia  also  specially  affected  (that 
is,  in  a  manner  not  common  to  the  prop- 
erty owner  and  to  the  public  at  large) ;  and 
su^  direct  and  special  injury  must  be 
such  as  to  depreciate  the  value  of  the  own- 
er's property.  These  elements  'concurring*, 
his  property  is  'damaged'  within  the  mean- 
ing of  the  constitutional  amendment;  and 
to  the  extent  of  such  diminished  value,  1m>- 
yond  the  damages  sustained  by  the  public  at 
large  from  the  improvement,  the  property 
owner  is,  under  the  constitutional  amend* 
ment,  entitled  to  compensation.  It  may, 
perhaps,  be  premature  to  aflfirm  that  the 
meaning  of  the  word  'damaged,'  as  used  in 
the  recent  constitutional  amendments,  ia 
absolutely  confined  to  cases  where  the  com- 
mon law  would  have  given  a  remedy  for  in- 
juries to  property  or  property  rights,  if  the 
legislative  authority  to  do  the  act  which 
caused  the  damage  had  not,  aside  from  such 
constitutional  amendment,  deprived,  or  been 
previously  construed  to  deprive,  the  owner 
of  his  right  to  compensation  therefor:  and 
yet  such  is,  in  our  judgment,  its  main,  if 
not  exclusive,  purpose  and  effect."  2  Dill. 
Mun.  Corp.  g  687d. 
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It  follows  from  what  has  bem  said  that 
the  plaintiff  is  not  entitled  to  recorer,  hav- 
ing suffered  no  injury  because  of  the  ei- 
tabUshment  of  the  cemetery  that  is  recog- 
nized by  the  law  as  a  wrong  to  be  compen- 
sated itt  damages. 

The  instructions  given  by  the  einniit  court 
were  in  harmony  with  the  views  herein  ex- 
pressed, and  without  prejudioe  to  the  lights 
of  the  ]>laintiff. 

The  judgnioit  oomplained  of  must  be  af- 
firmed. 

Keith,  J.,  absent. 

Petition  for  rehearing  deniecL 


OAIiIFORMA  supreme:  0017BT. 
(In  Bank.) 

QEORGE  SWAN,  Respt., 

V. 

JAMES  R.  TALBOT,  Appt 

(162  Cal.  U2,  94  Pae.  288.) 

Trial  —  change  of  Judge  —  denial  —  er- 
ror. 

1.  Denial  of  a  motion  for  change  of  judge 
ia  not  error  where  facts  set  out  in  the  affi- 
davits tending  to  show  Maa  and  favoritism 
are  fully  and  completely  denied,  and  the 
falsity  of  the  chaises  to  eome  extent  es- 
tabHshed. 

Eqnltr  —  contract  —  setting  aside. 

2.  An  action  to  set  aside  a  sale  for  know- 
ingly taking  advantage  of  the  seller  when 
he  was  incapacitated  by  intoxication  is  one 
addressed  to  the  equitable  consideration  of 
the  court 

Same  —  remedy  at  law. 

3.  The  equitable  jurisdiction  of  the  court 
to  rescind  a  sale  for  fraud  is  not  ousted  by 
the  existence  of  a  remedy  at  law  to  recover 
possession  of  the  proper^  conveyed. 


Sale  —  setting  aside  —  intoxication. 

4.  Equity  will  set  aside  a  sale  of  property 
obtained  from  a  person  when  incapacitatMl 
by  intoxication,  when  the  consideration  m 
grossly  inadequate. 

Evidence  —  Incapacity. 

5.  A  finding  of  incapacity  on  the  part  of 
one  executing  a  sale  of  property  is  sup- 
ported by  evidence  that  he  had  been  having 
a  protracted  debauch,  and,  before  ttw  necu- 
tlott  of  the  contract,  he  waa  so  drunk  that 
be  fell  in  the  street,  and,  three  hours  after 
executing  the  instrument,  was  so  drunk 
that  he  collapsed  and  had  to  be  put  to  bed, 
and  recalled  nothing  of  the  transaction. 
Ekinlty  —  accounting. 

6.  Where  restoration  of  property  the  sale 
of  which  is  sought  by  bill  in  equity  to  be 
set  aside  has  become  impracticable,  the 
court  may  state  an  account  between  the 
parties,  and  decree  the  payment  of  the  value 
of  the  property  received,  although  such  re- 
Uef  is  not  asked  by  the  bill. 

On  Rehearing. 

Same  —  note  —  value. 

7.  A  money  judgment  against  one  whose 
purchase  of  property  from  another  is  re- 
scinded for  fraud  when  the  return  of  the 
property  has  become  impracticable  should 
not  include  the  face  value  of  a  note  of  s 
third  person  which  passed  by  the  sale, 
where  the  maker  denies  liability  on  it,  and 
there  is  no  evidence  as  to  his  responsibility 
or  Um  value  of  the  note. 

(October  3,  1907.) 

APPE^AL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Glenn  County 
in  plaintiff's  favor  and  from  an  order  de- 
nying a  motion  for  new  trial  in  an  action 
brought  to  rescind  a  sate  of  property.  Modi- 
fied. 

The  facta  are  stated  in  the  opinion. 

Messrs.  E.  A.  Brldgeford,  Hiram  W. 
Johnson,  Benjamin  F.  dels,  and  Frank 
Moody  for  appellant. 


Oaee  Ifote.  <—  Right  to  afftmiatlve  relief 
in  equttp  from  contract  upon  the 
ground  that  it  was  procured  from 
complainant  while  inUMcieated. 

The  general  subject  of  intoxication  aa  a 
defense  to  contracts,  or  as  affecting  the 
validity  of  contracts,  will  be  found  exhauat- 
ively  considered  in  a  note  to  Wright  v.  Wal- 
ler, 54  L.R.A.  440.  See  also  note  to  Kuhl- 
man  v.  Wieben,  2  L.R.A.(N.S.)  668. 

The  question  here  under  consideration  ia 
somewhat  different  from  that  considered  in 
either  of  the  above  notes,  and  is  limited  in 
its  scope  strictly  to  the  question  of  the 
right  to  affirmative  relief  in  equity  frcmi 
contracts  entered  into  when  intoxicated. 

The  question  of  the  degree  of  the  intoxica- 
tion will  not  be  touched  upon  herein,  ex- 
eept  as  It  may  bear  upon  the  question  of 
17  L.R.A.{N.S.) 


jurisdiction.  A  very  dear  distinction  ex- 
ists between  relief  in  equity  and  relief  at 
law  from. contracts  on  the  ground  of  intoxi- 
cation,yiIthough  this  distinction  has  become 
so  confused  aa  to  be  well-nigh  obliterated. 
Relief  ia  granted  in  the  law  courts  from 
contracts  entered  into  when  a  party  thereto 
is  intoxicated,  principally  upon  the  ground 
of  ineapaeify.  It  fherefore  beoomes  neces- 
sary, in  order  to  obtain  relief  from  such  a 
contract  in  a  court  of  law,  usually,  to  show 
that  the  degree  of  intoxication  of  the  party 
making  that  claim  was -such  aa  to  have  so 
impaired  the  mind  aa  temporarily  to  have 
disabled  the  intoxicated  party  from  being 
able  to  enter  into  a  legal  contract.  Undoubt- 
edly, the  question  of  fraud  may  also  be 
raised  in  a  court  of  law;  but  uiis  im  the 
primary  ground  of  jurisdictifm  of  courts 
of  equity  to  grant  relief  from  contracts 
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MesBTi.  Frank  Freeman  and  Obartoa 
li.  Dcmohoe  for  respondent. 

Hensluiw»  J.,  deliTered  the  oi^nion  of 
the  court: 

PlainUff  sued  for  the  caneeUtlm  and  re- 
Bcission  of  a  bill  of  sale  vhieh  he  had  exe- 
ented  to  defendant,  and  under  which  de- 
fendant had  taken  posaesslcHi  of  the  person- 
al property  therein  described.  He  prsjred 
that  he  be  restored  to  the  possession  of  the 
property,  and,  in  ease  possession  could  not 
be  had,  be  compensated  for  the  value  of  the 
proper^  withheld.  The  ground  of  action 
was  that  defendant  had  knowingly  taken 
advantage  of  plaintiff  while  the  latter  was 
so  intoxicated  as  to  be  incapable  of  trans- 
acting business,  and,  under  these  circum- 

entered  into  when  one  of  the  parties  there- 
to is  intoxicated.  A  court  of  equity 
will  hear  a  party  who  seeks  relief  agaiost 
his  own  act  on  the  ground  of  intoxica- 
tion. To  avoid  a  contract  on  this  {pvund, 
it  must  be  shown  that  the  intoxication 
was  produced  by  the  act  or  connivance 
of  the  person  against  whom  the  relief  is 
sought,  or  that  an  undue  advantage  was 
taken  of  his  situation.  Total  impairment 
of  the  mind  is  not  a  necessary  element  to 
relief  in  equity.  If  the  intoxication  was 
produced  by  the  connivance  of  the  other 
party  to  the  contract;  if  an  unfair  advan- < 
tage  was  taken  of  the  intoxieation  of  a 
party;  if  the  consideration  of  tiie  eontract 
was  grossly  inadequate, — equity  will  give  re- 
lief without  inquiring  minutely  into  the 
question  of  the  degree  of  the  intoxication. 

This  proposition  finds  support  in  Mans- 
Held  T.  Watson,  2  Iowa,  111,  wherein  it  is 
said  that  excessive  drunkenness  will  invali- 
date a  contract  whether  it  is  voluntary  or 
caused  by  the  effort  or  procurement  of  the 
other  party  to  the  contract.  There  may  be 
Buch  a  contrivance  or  management  to  draw 
a  party  into  drink,  and  thus  take  advantage 
of  his  intoxieation,  as  to  cause  equity  to 
interfere  in  his  behalf  on  the  ground  of 
fraud,  even  where  drunkenness  is  less  ef- 
fective. As  to  the  facts,  this  case  is  not  in 
point,  as  intoxication  was  used  as  a  ground 
of  defense  to  a  bill  for  speolfle  pnrform- 
ance. 

This  doctrine  was  also  applied  by  that 
court  in  Willemc  v,  Jadcson,  61  Iowa,  206, 
1  N.  W.  S13,  wherein  a  noto  and  mortgage 
were  set  aside  in  equity  on  a  cross  bill  be- 
cause of  the  intoxication  of  the  mortgagor, 
procured  by  the  mortgagee,  who  secured  an 
unconscionable  advantage. 

Voluntary  intoxication,  produced  in  part 
by  or  through  agents  of  the  defendant,  to- 
gether with  gross  inadequacy  of  considera- 
Uon,  forma  a  sufficient  basis  for  equitable 
relief.  Thackrah  v.  Haas,  119  U.  S.  490.  30 
L.  ed.  486,  7  Sup.  Ct.  Rep.  311  (demurrer 
to  bill  in  equity  on  the  ground  of  want  or 
lack  of  jurisdiction;  overruled). 

Tn  (VConner  v.  Kempt,  29  N.  J.  Eq.  166. 
equitv  assumed  jurisdiction,  and  gave  relief 
I7L.R.A.(N.S.) 


staaees,  aeeured  his  signature  to  the  instru- 
ment. It  was  allied  that  the  property  con- 
veyed was  of  great  value,  and  that  the  con- 
aideratirai  for  the  bill  of  sale  ms  gtess^ 
inadequate.  The  eaiue  was  tried  before  the 
court  without  a  jury,  and  the  court  found 
the  Incompetency  and  incapacity  of  the 
plaintiff  because  of  his  drunkenness,  fbund 
that  the  property  which  Swan  conveyed  to 
Talbot  was  of  the  value  of  $21,949.86, 
while  the  total  amount  due  from  Swan  to 
Talbot*  4nelnding  9200  in  coin  paid  to 
Swan  at  the  time  of  the  execution  of  the 
bill  of  sale,  was  but  $10,604.32.  The  court 
found,  moreover,  that^  owing  to  changes  of 
ownership  in  the  peiemal  property,  it  was 
impracticable,  while  deereeing  a  cancelation 
of  the  hill  of  sale,  to  further  order  the  res- 

from  a  contract  for  support,  where  one  of 
the  parties  thereto  was  intoxicated  at  the 
time,  which  intoxication,  while  originally 
voluntary  on  his  part,  was  afterward  con- 
tinued by  the  acts  of  the  other  party.  The 
ocmtract  in  thia  ease  was  eharacterizMl  by 
the  court  as  an  unfair  one. 

In  Hutchinson  v.  Brown,  Clarke.  Ch.  408, 
it  was  said  tiiat  there  is  a  distinction  be- 
tween cases  where  the  intoxication  was  vol- 
untary and  where  the  deceived  party  was 
enticed  to  drink  by  the  procurement  or  con- 
trivance of  the  party  with  whom  the  con- 
tract was  made.  In  such  a  case  it  is  said 
that  relief  will  be  given  in  equity,  though 
there  is  no  t^porary  total  derangement  of 
the  mind. 

A  lease  of  real  estato  was  set  aside  in  a 

court  of  equity,  in  Say  v.  Berwick,  1  Vea. 
k  B.  196,  where  the  lessor  was  intoxi- 
cated at  the  time  of  the  execution  of  the 
lease  through  the  contrivance  of  the  leasee. 
The  consideration  of  the  lease  was  ahn  in- 
adequate. 

Equity  assumed  jurisdiction  to  grant  to 
one  member  of  a  copartnership  relief  from 
a  settlement  of  the  partnership  matters,  en- 
tered into  by  him  at  a  time  when  he  was 
intoxicated  by  the  contrivance  of  his  part- 
ner, in  White  V.  Cox,  3  Hjiyw.  (Tenn.)  79. 
The  doctrine  is  here  enunciated  that,  if  any 
advantage  is  taken  of  a  man  when  drunk; 
or  if  he  is  brought  into  that  situation  by 
the  contrivance  or  management  of  the  per- 
son who  obtained  the  contract, — ^it  is  fraud- 
ulent; and  the  contract  or  advantage  thus 
gained  shall  be  taken  from  him. 

In  Nance  v.  Kemper,  36  Ind.  App.  60S,  7.^ 
N.  E.  937,  where  the  agent  of  the  seller  of 
goods  induced  the  intoxication  of  the  pur- 
chaser, a  rescission  of  the  contract  to  pur- 
chase was  denied  because  the  findings  did 
not  show  that,  in  producing  the  intoxica- 
tion, the  aeent  was  acting  for  his  principal. 
Although  there  waa  great  inadequacy  of  con- 
sideration, and  the  court  conceded  that 
fraud  might  be  Inferred  from  the  condition 
of  the  purchaser,  at  the  time  of  the 
purchase,  taken  in  consideration  with 
the  other  circumstances,  it  refused  to 
draw  that  inference,  since  the  trial  court  had 
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toration  of  the  personal  property,  and 
therefore  proceeded  to  give  judgment  for 
plaintiff  in  the  sum  of  $11,346.64,  being  the 
difference  between  the  amount  of  Swan's  in- 
debtedness to  Talbot  and  the  value  of  the 
property  which  Talbot  obtained  under  the 
bill  of  sale.  From  this  judgment  and  from 
the  order  denying  defendant's  motion  for 
A  new  trial,  he  prosecutes  this  appeal. 

Before  trial  defendant  moved  the  court 
and  Honorable  Oval  Pirkey,  judge  thereof, 
that  another  judge  be  called  in  to  try  the 
case,  and  pressed  this  motion  with  great 
vigor.  With  the  same  vigor  he  presses  the 
matter  upon  this  appeal,  and  a  large  part 
of  the  voluminous  briefs  is  given  over  to 
extracts  from  the  affidavits  for  and  against 
the  motion,  and  to  a  discussion  of  the  al- 
leged d  isqualification  of  the  judge.  The 
ground  of  the  motion  was  the  disqualifica- 
tion of  the  judge  by  reason  of  bias  against 
the  defendant  and  certain  of  his  attorneys, 
tt^ether  with  charges  of  favoritism  toward 
plaintiff's  attorneys.  Tlie  evidence  upon 
bof^  sides  presented  has  been  read  and  con- 
sidered.  It  must  suffice  to  say,  without  any 


extended  review  thereof,  which  would  serve 
no  useful  purpose,  that  the  matters  charged 
as  facts  and  susceptible  of  denial  were  de- 
nied fully  and  completely  by  the  counter 
affidavits,  and  in  some  instances,  at  least, 
the  falsity  of  the  charges  established.  It 
cannot  be  said  that  it  was  error  of  the  court 
to  have  refused  the  motion,  and  it  is  but 
just  to  add,  in  view  of  the  trial  court's 
ruling  refusing  so  to  do,  that  the  position 
of  the  trial  judge  situated  as  was  this  one 
must  always  of  necessity  be  most  embarraas- 
ing  and  painful;  for,  upon  the  one  hand, 
while  it  is  his  duty  to  grant  the  moticm 
should  bias  or  other  disqualification  be 
shown,  yet,  upon  the  other  hand,  it  is 
equally  his  duty  to  deny  the  motion  and  to 
sit  in  the  case  himself  if,  in  hia  judgment, 
the  disqualifying  cause  alleged  is  not  suf- 
ficiently established  by  the  evidence.  An 
added  embarrassment  under  such  circum- 
stances arises  from  the  fact  that  the  judge 
himself  is  made  the  trier  of  the  qnestion 
touching  bis  own  bias  or  other  disqualifi- 
cation; but  the  law  has  seen  fit  to  impose 
this  painful  duty  upon  him,  and  be  may  not 


not  found  fraud  as  a  fact.  This  case,  there- 
fore, not  presenting  the  element  of  induced 
intoxication  by  the  party  benefited,  or  fraud 
on  his  part,  it  was  held  that,  in  order  to  be 
entitled  to  relief,  the  purchaser  must  show 
that  he  was  totally  incapacitated,  which  the 
court  held  he  failed  to  do. 

In  overruling  a  demurrer  to  a  bill  in 
equity  to  set  aside  a  contract  between  part- 
ners on  the  ground  that  a  fraudulent  ad- 
vanta^ie  had  been  taken  of  one  of  the  part- 
ners' intoxicated  condition,  the  court,  in 
Hunter  v.  Tolbard,  47  W.  Va.  268,  34  S.  E. 
737,  said  that,  where  a  fraudulent  advan- 
tage was  taken  of  drunkenness,  this  was  so 
great  and  palpable  a  fraud  as  always  to 
render  the  contract  voidable  in  all  courts, 
whether  in  law  cr  in  equity. 

Where  an  intoxicated  person,  a  few  days 
after  arriving  at  his  majority,  executed  a 
bond,  a  court  of  equity  set  It  aside,  In 
I/Amoureux  t.  Crosby,  2  Paige,  422,  22  Am. 
Dec.  655.  there  being  evidence  of  overreach- 
ing on  the  part  of  the  other  party  thereto. 

A  contract  by  an  intoxicated  person  with 
one  upon  whom  he  placed  much  confidence, 
where  the  consideration  waa  grossly  inade- 
quate, was  held  to  be  invalid,  and  set  aside 
by  a  court  of  equitr,  in  Shevlin  v.  Shevlin, 
96  Minn.  398,  105  N.  W.  257.  although  the 
court  found  that  the  plaintiff  waa  not  total- 
ly Incapacitated  at  the  time  of  the  con- 
tract. 

And  in  Wamock  v.  Campbell,  25  N.  J.  Eq. 
485,  an  intoxicated  person  was  relieved  in 
equity  from  a  deed  of  real  estate  made 
without  conRideration,  although  intoxication 
was  not  induced  by  the  grantee  therein. 
Neither  did  it  appear  that  the  grantor,  at 
the  time,  was  totally  incapacitated. 

The  doctrine  as  stated  in  the  forcing 
New  .Tersev  cases  waa  stated  by  that  court 
17L.R.A.(X.S.) 


with  approval  in  Waldron  v.  Angleman,  71 
N.  J.  L.  166,  58  Ail.  56S.  In  the  latter 
case,  however,  intoxication  was  set  up  as  a 

defense  in  an  action  at  law. 

In  Birdsong  v.  Birdsong,  2  Head.  289, 
equity  assum^  jurisdiction,  at  the  instance 
of  an  heir,  to  set  aside  a  conveyance  1^ 
him  of  his  share  in  his  father's  estate,  on 
the  ground  of  his  intoxication  at  the  time 
of  the  conveyance.  There  was  also  evidence 
in  this  case  of  mental  incapacity,  caiued.  in 
part  at  least,  by  habitual  drunkenness.  The 
intoxication  clutrged  was  not  produced  by 
the  connivance  of  the  defendant. 

In  Wigglesworth  v.  Steers,  1  Hen.  ft  M. 
70,  3  Am.  Dec.  602.  relief  was  also  given  in 
equity  from  a  bond  to  exchange  real  estate 
unfairly  obtained  from  an  intoxicated  per- 
son, since  deceased,  at  the  instance  of  his 
heirs,  although  the  intoxication  was  not 
caused  or  procured  by  the  other  party. 

And  in  Butler  v.  Mulvihitl,  1  BliRh,  137, 
equity  set  aside  a  re-lease  of  real  estate  be- 
cause the  lessor,  at  the  time  of  the  execution, 
was  intoxicated,  and  because  of  the  inade- 
quacy of  the  consideration. 

In  the  following  cases  relief  was  granted 
in  equity  from  contracts  entered  into  at  a 
time  when  one  of  the  parties  thereto  was 
intoxicated  to  such  a  degree  as  to  be  wholly 
incompetent  to  execute  a  valid  conveyance: 
Prentice  v.  Achom,  2  Paige,  30;  Kevn'olds  v. 
Waller,  1  Wash.  (Va.)  164  (oontfact  also 
unfair)  ;  Clifton  t.  Davis,  1  Pars.  Sel.  Eq. 
j  Cas.  31 :  Wells  v.  Houston,  29  Tex.  Civ.  App. 
619,  69  S.  W.  183  (contract  also  unfair):* 
I  Hardv  v.  Dyaa,  203  111.  211,  67  N.  E.  852: 
Mtyv  T.  More,  133  Cal.  48B,  65  Pac.  1044.  66 
I  Pac.  76. 

I     Tn  the  following  cases  equity  assumed  ju- 
risdiction to  hear  and  determine  the  validity 
I  of  contracts  where  the  validly  was  attacked 
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shirk  itfl  performanee.  Higgim  t.  San 
Diego,  126  Cal.  304,  68  Fae.  700,  50  Pac. 
209;  People  v.  Findley,  132  Cal.  305,  64 
Pae.  472;  Lambenon  t.  Superior  Court, 
161  Cal.  468,  11  L.ILA.(N.S.)  619,  91  Pac. 
100. 

Defendant*!  general  demurrer  to  tiie  com- 
plaint waa  properly  overruled.  That  de- 
murrer leems  to  be  ai^ed  rather  upon  the 
propoiition  that  the  complaint  does  not  state 
a  cause  in  equity,  than  upon  the  theory  that 
it  does  not  state  a  cause  of  action  at  all; 
appellant,  in  his  argument,  saying  that  "it 
is  possible  that  the  complaint  .  .  .  may 
be  held  to  state  a  cause  of  action  in  claim 
and  delivery."  Of  course,  if  it  states  a  cause 
of  action  addressed  either  to  the  leffal  or 
equitable  side  of  the  court,  the  pleading  Is 
good  against  a  general  demurrer.  But,  as 
the  question  of  the  real  character  of  the 
action  arises  in  other  ways  upon  this  ap- 
peal, as  upon  the  court's  refusal  to  grant  a 
jury  trial,  it  may  here  be  said  that  the 
action  is  one  addressed  to  the  equitable 
cfmsideration  of  the  court.  The  instrument 
in  question  was  not  void  upon  its  teee,  but 


called  for  extrinsic  proof  to  show  Its  in- 
validily.  Under  such  cireumstances,  it  is 
well  settled  that  an  action  in  equity  will 
Me.  3  Pom.  Eq.  Jur.  §  1399;  Remington 
Paper  Co.  v.  CDougherty,  81  N.  Y.  474. 
Nor  does  the  mere  fact  that  there  is  a  rem- 
edy at  law  oust  the  court  of  its  equitable 
jurisdiction.  That  remedy  must  also  be 
speedy,  adequate,  and  efficacious  to  the  end 
in  view,  or  otherwise  equity  will  entertain 
the  plea  of  the  suitor.  Watson  v.  Suther- 
land, 5  Wall.  74,  18  L.  ed.  680.  The  rule 
of  equity  in  lending  its  assistance  to  a  man 
who  pleads  drunkenness  in  avoidance  of  his 
contract  is  thus  laid  down  hy  Judge  Story 
(Eq.  Jur.  I  231),  and  it  has  come  to  receive 
well-nigh  universal  acceptance.  He  says: 
"Courts  of  equity,  as  a  matter  of  public 
policy,  do  not  incline,  on  the  one  hand,  to 
lend  their  assistance  to  a  person  who  has 
obtained  an  agreement  or  deed  from  an- 
other in  a  state  of  intoxication ;  and,  on  the 
other  hand,  they  are  equally  unwilling  to 
assist  the  intoxicated  party  to  get  rid  of 
his  agreement  or  deed  merely  on  the  ground 
of  his  intmucatiim  at  the  time.   Tliey  will 


on  the  ground  of  the  intoxication  of  one  of 
the  parties  thereto,  but  denied  relief  on  the 
merits:  McGinley  v.  Cleary,  2  AlaskB,  269; 
Martin  v.  Harsh,  231  HI.  384,  13  L.R.A. 
(N.S.)  1000,  83  N.  E.  164;  Wright  v.  Fish- 
er, 65  Mich.  275,  8  Am.  St.  Bep.  886,  32  K. 
W.  605:  Campbell  v.  Ketcham,  1  Bibb,  406; 
Harbison  v.  Lemon,  3  Bladcf.  61,  28  Am. 
Dee.  376;  Keough  v.  Foreman,  33  La.  Ann. 
1434;  Cockrill  v.  Cockrill,  34  C.  C.  A.  254, 
02  Fed.  811 ;  Loftus  v.  Malonev,  89  Va.  576, 

16  S.  E.  749;  Morris  v.  Nixon,  7  Humph. 
579. 

In  Cooke  v.  Clayworth,  18  Vea.  Jr.  12, 
where  it  did  not  appear  that  an  intoxicated 
party  to  a  contract  was,  by  contrivance  and 
nuuiagnnent,  drawn  into  drink,  or  that  un- 
fair advantage  was  taken  of  his  intoxica- 
tion to  obtain  an  unreasonable  bargain,  re- 
lief from  the  contract  was  denied  in  a  court 
of  equity.  It  is  also  interesting  to  note  that 
in  this  case,  while  the  court  refused  to  grant 
affirmative  relief  to  the  intoxicated  party, 
it  also  refused,  by  way  of  specific  perform- 
ance, to  grant  relief  to  the  other  party  to  the 
contract. 

In  Belcher  t.  Belcher.  10  Yerg.  121,  the 
court  of  chancery,  in  refusing  relief  from  a 
contract  on  the  ground  that  one  party  there- 
to was  intoxicated  at  the  time  of  its  exe- 
cution, said  that  the  fact  that  a  grantor  in 
a  deed  was  to  some  degree  intoxicated  at 
the  time  of  its  execution  was  not  sufficient 
ground  for  its  avoidance  in  equity  in  the  ab- 
sence of  proof  that  the  grantee  used  any 
contrivance  or  management  to  draw  him 
into  drink,  or  that  he  took  an  unfair  advan- 
tage ol  the  state  of  his  intoxication. 

The  doctrine  of  the  English  courts  seems 
to  be  that  equity  will  not  give  assistance  to 
a  person  who  has  obtained  an  agreement 
from  annt^pr  in  a  state  of  intoxication; 

17  L.R.A.(N.S.) 


and,  on  the  other  hand,  will  not  assist  a 
person  to  get  rid  of  an  agreement  or  deed 
merely  on  the  ground  of  his  having  been  In- 
toxicated at  the  time;  the  course  of  the 
courts  in  such  .cases  being  not  to  interfere. 
S;  aw  V.  Thackray,  17  Jur.  1045. 

The  fact  that  one  of  the  parties  to  a  fam- 
ily settlement,  which  the  law  favors,  vras  in 
drink  at  the  time  thereof,  is  not  sufficient 
ground  in  equity  to  justify  setting  it  aside 
where  it  was  not  unreasonable  and  no  unfair 
advantage  was  taken.  Cory  v.  Cory,  1  Ves. 
Sr.  19. 

In  Bumham  v.  Bumham,  119  Wis.  509, 
100  Am.  St.  Rep.  895,  97  N.  W.  176.  a  court 
of  equity  deni^  relief  to  a  mortgagor  who 
was  addicted  to  the  habitual  use  of  intoxi- 
cating liquors,  where  it  did  not  appear  that 
actual  intoxication  had  dethroned  his  rea- 
son, or  that  his  understanding  was  so  im- 
paired as  to  render  him  mentally  unsound 
when  the  mortgage  was  executed.  To  the 
same  effect,  also,  is  Curtis  v.  Kirkpatrick, 
9  Idaho,  629,  75  Pac.  760. 

The  same  doctrine  was  also  enunciated 
in  Johnson  v.  Phifer,  6  Neb.  401,  wherein  a 
court  of  equity  denietl  relief  to  a  grantor  In 
a  deed  of  real  estate,  who  was  intoxicated 
at  the  time  of  its  execution  by  the  procure- 
ment of  defendants,  because  his  intoxicntinn 
did  not  rise  to  that  degree  which  may  be 
called  excessive  drunkenness, — that  is,  where 
a  party  is  deprived  of  his  reason  and  under- 
standing. The  deed  was  given  in  considera- 
tion of  a  promise  to  support  the  grantor  for 
life,  and  it  does  not  appear  whether  the  con- 
sideration was  adequate  or  inadequate. 

In  Lacy  v.  Garrard,  2  Ohio,  7,  equitable 
relief  was  denied  a  party  to  a  contract  be- 
cause of  his  intoxication  at  the  time  of  its 
execution,  on  the  ground  that  he  had  an 
adequate  remedy  at  law. 
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leave  the  parties  to  their  ordinary  remedies 
at  law  nnlesB  there  is  some  fraudulent  con- 
trivance or  aome  imposition."  Equity, 
therefore,  will  not  assist  a  man  to  avoid  a 
contract  which  he  has  entered  into  when 
drunk,  merely  because  when  in  his  sober 
senses  he  may  wish  he  had  not  entered  into 
it.  But,  upon  the  other  hand,  it  will  not 
countenance  fraudulent  imposition.  Qross 
inequality  in  the  values  exchanged — ^be- 
tween the  consideration  moving  to  and  that 
moving  from  the  drunken*  party — is  always 
received  as  evidence  of  imposition.  Here 
the  party  pleads  his  total  ignorance  of  the 
transaction  by  reason  of  his  drunkenness, 
and,  in  effect,  that  he  was  induced  to  part 
with  property  of  the  value  of  about  $12,000 
for  $200  in  hand  paid  to  him  while  in  the 
midst  of  a  drunken  debauch.  Here  surely 
is  presented  one  of  the  cases  of  exception  to 
the  rule  that  equity  in  general  will  leave 
the  parties  to  such  contracts  to  their  ordi- 
nary legal  rights  and  remedies.  Phelan  v. 
Gardner,  43  Cal.  SOS;  Moore  v.  Moore,  60 
Cal.  S2.  In  Phelan  v.  Gardner,  supra,  it 
is  declared  that,  in  order  to  defeat  a  settle- 
ment made  by  bim,  the  plaintiff  may  show 
that  at  the  time  he  was  incapable  of  con- 
tracting intelligently  by  reason  of  intoxi- 
cation, and  evidence  of  his  condition  aa  to 
being  intoxicated  several  hours  after  the 
settlement  may  be  given,  as  tending  to 
throw  light  on  his  condition  when  the  settle- 
ment was  made.  In  Moore  v.  Moore,  supra, 
the  well-settled  principle  is  laid  down  thaf^ 
whenever  there  is  great  weakness  of  mind  in 
a  person  executing  a  contract,  arising  from 
any  cause,  and  the  consideration  given  for 
the  property  is  gr<Mi8]y  inadequate,  imposi- 
tion or  undue  influence  will  be  inferred,  and 
equity  will,  upon  a  proper  and  reasonable 
application,  interfere  and  set  the  contract 
aside.  From  what  has  already  been  said, 
it  is  apparent,  therefore,  that  the  judge  was 
justified  in  refusing  defendant's  demand  for 
a  trial  by  jury. 

It  is  contended  that  the  evidence  is  in- 
sufficient to  support  the  finding  of  plaintifl^s 
legal  incapacity  by  reason  of  intoxication. 
By  plaintiff  it  was  shown  that  he  was,  and 
for  years  had  been,  a  tenant  of  defendant, 
farming  parts  of  defendant's  lands  on 
shares,  and  that  he  had  accumulated 
personal  property,  farming  utensils,  stock, 
interest  in  growing  crops  and  the  like,  of 
great  value.  He  was  married,  and,  with 
his  wife,  lived  upon  one  of  defendant's 
ranches.  He  discovered  that  his  wife  was 
illicitly  intimate  with  defendant,  and,  upon 
the  discovery,  went  to  the  neighboring  town 
of  Willows  and  undertook  to  drink  away  his 
sorrow.  His  drinking  led  to  a  protracted 
debauch,  lasting  several  days.  Upon  the 
dav  that  the  bill  of  sale  was  executed,  and 
17'L.R.A.(N.a) 


before  its  execution,  he  waa  bo  drank,  ac- 
cording to  the  testimony  of  several  wit- 
nesses, that  he  fell  on  the  streets  and  had  to 
be  helped  upstairs,  and,  three  hours  after 
the  execution  of  the  instrument,  he  was  so 
drunk  that  he  collapsed  and  was  put  to  bed. 
He  recollected  nothing  of  the  iransaction. 
There  was  thus  certainly  sufficient  evidence 
in  the  record  to  support  the  finding  of  the 
court. 

The  action  is  in  form  a  simple  action  for 
a  rescission  of  the  bill  of  sale  and  the  res- 
toration to  plaintiff  of  the  property  of 
which  defendant  took  possession  under  the 
instrument.  Aa  has  been  said,  the  court 
found  for  a  rescission  of  the  instrument, 
but  found,  also,  that  it  was  impracticable 
to  decree  a  restoration  and  return  of  the 
property;  and  it  proceeded  thereupon  to 
state  and  settle  an  account  •  between  the 
parties.  Objection  is  made  to  this  by  the 
appellant  upon  the  ground  that  the  com- 
plaint nowhere  asks  for  such  relief.  But 
the  proceeding  adopted  by  the  court  was 
wholly  consonant  with  the  principle  that, 
where  equity  has  acquired  jurisdiction  for 
one  purpose,  it  will  retain  that  jurisdiction 
to  the  final  adjustment  of  all  differences 
between  the  parties  arising  from  the  cause 
of  action  presented.  It  is,  indeed,  the  duty 
of  a  court  of  equity,  when  all  the  parties  to 
the  controversy  are  before  it,  to  aidjust  the 
rights  of  all  and  leave  nothing  open  for 
further  litigation.  Ord  v.  McKee,  S  Cal. 
616;  Kraft  v.  De  Forest,  63  Cal.  657;  Wat- 
son V.  Sutro,  86  Cat.  600,  24  Pac.  172,  U 
Pac.  64.  It  is  no  objection  to  the  relief 
which  is  thus  decreed  in  an  equitable  action 
that  the  court  should  finally  determine  that 
the  necessary  and  appropriate  remedy 
should  take  the  form  of  a  personal  mone- 
tary judgment  Van  Rensselaer  Van 
Rensselaer,  113  N.  Y.  207,  21  N.  E.  76.  The 
court  in  this  case  was  therefore  justified  in 
determining  the  value  of  the  properties  con- 
veyed by  Swan,  the  amount  of  Swan's  in- 
debtedness to  Talbot,  and  in  decreeing  a 
personal  judgment  for  the  difference. 

For  these  reasons  the  judgment  and  'rarder 
appealed  from  an  aflSrmed. 

We  concur:  HcFarland,  J.;  Sloss,  J.; 
Angellottt,  J.;  Shaw,  J.;  Iiorigan,  J. 

A  petition  for  rehearing  having  beat  filed, 
the  following  Per  Curiam  opinion  was 
handed  down  November  2,  1907; 

In  his  petition  for  a  rehearing  appellant, 
with  other  matters,  presses  upon  the  at- 
tention of  the  court  the  fact  that  in  the 
judgment  given  against  him  he  is  charged 
with  the  sum  of  $2,691.96,  being  the  amount 
of  a  note  for  $2,000,  with  interest,  executed 
by  one  Anderaon  to  plahi^iff  and  J>7  plain- 
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tiff  deposited  as  eollatenl  security  for  his 
indebtedneis  to  the  bsnk,  the  payment  of 
which  indebtedness  defendant  had  assumed. 
Petitioner,  moreoTer>  shows  that  there  is  a 
direct  conflict  in  the  eridence  between  Swan, 
the  payee,  and  Anderson,  the  maker  of  the 
note;  Swan  testifying  that  it  was  a  note 
given  by  Anderson  in  payment  of  moneys 
which  plaint4ff  had  tnm  time  to  time 
loaned  to  him,  Anderson  testifying  that  it 
was  a  mere  accommodation  note  given  to 
Swan  to  assist  him  in  borrowing  money. 
There  fs  no  evidence  touching  the  responsi- 
bility of  the  maker  of  the  note,  nor  of  its 
valne.  Under  these  circumstances,  it  was 
inequitable  to  charge  Talbot  with  the 
amount  of  the  note  and  accrued  interest. 
The  judgment  against  Talbot  should  there- 
fore be  modified  hy  subtracting  therefrom 
the  amount  of  the  Anderson  note  with  ac- 
crued interest. 

The  judgment  heretofore  ^ven  by  this 
eourt  is  set  aside,  and  the  following  judg- 
ment given:  It  Is  ordered  that  the  court 
below  modify  the  judgment  heretofore  given 
by  subtracting  from  the  judgment  against 
Talbot  the  amount  of  the  Anderson  note, 
with  accrued  interest,  and  that,  when  so 
modified,  the  judgment  shall  stand  affirmed. 
The  order  denying  a  new  trial  is  affirmed. 
Appellant  shall  reeover  his  costs  on  this 
appwk 
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OZTY  OF  BELZiBTILLB 

V.  1 

ST.  CLAIR  COUNTY  TURNPIKE  COM- 
PANY. AppL 

(284  111.  428,  84  N.  E.  1049.) 

Rmlnent  domain  —  turnpike  —  compen- 
sation. 

1.  The  extension  of  the  limits  of  a  mu- 
nicipal corporation  for  6  miles  along  the 
line  of  a  turnpike  road,  and  the  removal  hy 
the  municipal  authorities  of  the  tollgates 
within  the  limits  as  so  extended,  is  a  taking 
of  property  of  the  turnpike  company  for 
which  compensation  must  oe  made. 

Toll  road  —  destmctlon  —  police  power. 

2.  The  police  power  will  not  authorize  a 
municipal  corporation  to  extend  its  limits 
R  miles  along  a  toll  road  and  remove  the 
ytitn  without  making  compensation  to  thu 
owner,  where  nothinij  in  the  increase  of 
population,  topography  of  the  ground,  nor 
any  other  reason  in  connection  with  the 
health,  safety,  or  comfort  of  the  community, 
is  shown  to  require  it. 


APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  St.  Clair  County 
in  ocnnplainant's  favor  in  a  suit  to  enjoin 
the  maintenance  of  tollgates  within  the 
limits  of  the  oomplaining  city.  Reversed. 

Statement  by  Garter,  J. : 

This  is  a  bill  for  injunction,  filed  by  ap- 
pellee in  the  circuit  court  of  St.  Clair  coun- 
ty October  16,  1906,  praying  that  appellant, 
its  officers  and  agents,  might  be  restrained 
from  maintaining  upon  any  part  of  a  cer- 
tain turnpike  tollgates,  bars,  and  obstruc- 
tion in  territory  within  the  limits  of  said 
city  of  Belleville.  October  27,  1906,  a  tem- 
porary order  of  injunction  was  entered  by 
one  of  the  judges  of  that  court.  After  the 
pleadings  were  finally  settled,  the  case  was 
heard  upon  bill,  answer,  and  replication,  to- 
gether with  a  stipulation  of  facts,  and.  on 
December  24,  1907,  the  court  entered  a  de- 
cree for  perpetual  injunction  as  prayed  in 
the  bill.  Thereupon  appellant  duly  except- 
ed and  prayed  an  appeal  to  this  court. 

In  1845  a  charter  was  granted  to  the  town 
(now  city)  of  Belleville,  under  which  the 
municipal  authorities  were  empowered  to 
regulate,  pave,  and  improve  streets,  alleys, 
and  lanes  within  the  limits  of  said  town, 
and  have  complete  oontrol  over  the  same. 
February  13,  1847,  the  charter  of  appellant 
company  was  granted  by  the  legislature  for 


(April  28,  1908.) 
17I^R.A.(N.S.) 


Case  Note.  —  ExtenMon  of  city  limits 
to  include  toU  road  as  taUing  of 
properly  ^  uAloli  eontpensat-'on 
must  %e  made. 

It  would  appear  that  there  could  be  little 
question  that  the  decision  in  the  forc^ing 
case  is  correct  If  a  city,  Iqr  extending  its 
limits,  deprives  a  toll-road  company  of  its 
right  to  take  tolls  upon  the  portion  of  the 
rood  included  in  the  extension,  it  is  diffi- 
cult tc  see  why  it  is  not  a  taking  of  prop- 
erty for  which  compensation  must  be  made 
within  the  provisions  of  the  Constitution. 

The  case  of  Snell  v.  Chicago,  133  III.  413, 
8  L.R.A.  858,  24  N.  E.  632,  which  is  cited  in 
Bbujevillb  v.  St.  Claih  County  Tpk.  Co.. 
is  apparently  the  only  case  directly  to  the 
contrary;  and  this  decision  turns  upon  the 
effect  of  the  state  statutes  and  the  amend- 
ments to  the  charter  of  the  toll-road  com- 
pany. The  original  charter  permitted  the 
company  to  build  its  road  from  the  city 
line,  and,  by  an  amendment,  it  was  entitled 
to  "enjoy  the  same  privil^es  granted  to 
other  plank-road  companies  by  the  general 
plank-road  law.'*  By  a  subsequent  amend- 
ment to  the  general  plank-road  law.  no  toll- 
gate  could  be  kept,  or  tolls  collected,  within 
the  corporate  limits  of  any  city;  and  there 
were  provisions  of  the  Constitution  which 
had  been  construed  by  the  courts  of  the 
state  to  the  same  effect.  Upon  an  extension 
of  the  limits  of  the  city  so  as  to  include 
one  of  the  company's  tollgates,  it  was  held 
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a  term  of  twenty-five  years.  Pub.  A  Vriv.  I 
Laws  1846,  p.  71.  By  this  act  appellant  I 
was  authorized  "to  oonatruct  and  maintain 
a  turnpike  road  from  the  bank  of  the  Mis- 
sissippi river  opposite  to  the  city  of  St. 
Louis,  to  High  street,  in  Belleville,  in  St. 
Clair  county,  Illinois,  said  road  to  be  made 
on  the  Great  Western  mail  route."  The  act 
also  provided  as  to  the  width  and  character 
of  the  road  to  be  built,  and  that  the  state 
and  county  roads  might  intersect  and  cross 
said  turnpike;  also  that  the  oonstruction 
should  begin  within  one  year,  and  that  7 
miles  across  the  river  bottom  should  be  the 
first  work  done,  and  that  Hum  should  be 
completed  within  three  yean  and  the  bal- 
ance  of  the  road  within  five  years.  Section 
8  provided:  "As  soon  as  one  mile  and  a 
half  of  said  road  is  completed,  said  cor- 
poration shall  have  a  right  to  erect  a  toll- 
gate,  and  charge  toll  proportionable  to  the 
rate  of  toll  hereinafter  specified;  and,  when 
the  whole  of  said  road  ia  completed,  the  said 
corporation  shall  have  power  to  erect  and 
maintain  such  tollhouses,  tollgates  and  other 
liuildings  for  the  accommodation  and  man- 
agement of  the  said  road,  and  the  transport 
thereon,  as  may  be  deemed  suitable  to 
their  interest;  Provided,  that  no  toUgate 
shall  be  erected  or  maintained  east  of  the 
point  on  said  road  where  the  lower,  com- 
monly called  the  southern,  road,  leading  1 
from  Belleville  to  St.  Louis,  now  leaves  the  | 
Greet  Western  mail  route:  Provided,  fur- 
that  tolls  could  not  thereafter  be  collected 
within  the  city's  boundaries.  The  court 
said  that  the  company  must  be  deemed  to 
have  accepted  the  charter  granted  to  It  upon 
the  implied  condition  and  under  the  implied 
iindt^rstanding  that  the  right  to  use  the 
lii^liway  for  a  toll  road  should  give  way  as 
to  such  part  thereof  as  should  become  sub- 
ject, by  the  growth  of  the  state  and  its 
increase  in  population,  to  the  control  and 
fTovemment  of  an  incorporated  city.  In 
the  course  of  the  opinion  the  court  said: 
"The  state  could  not  be  bound  &  contract 
whose  enforcement  under  new  conditions 
■would  be  forbidden  by  the  Constitution. 
.  ,  .  Tlie  state  had  authorized  the  com- 
pany to  use  the  highway  by  permission  of 
the  county  upon  petition  of  three  fourths  of 
the  adjoining  property  owners:  but,  under 
the  requirements  of  the  organic  law.  that 
use  could  not  continue  after  the  authority 
of  an  incorporated  city  had  become  substi- 
tuted for  that  of  the  county,  and  the  title 
of  the  adjoining  property  owners  to  the 
land  subject  to  the  easement'of  the  highway 
had  become  vested  in  the  incorporated  mu- 
nicipality of  a  city." 

In  Lower  River  Road  Co.  t.  Riverside,  2S 
Ohio  St.  058,  it  was  contended  that  the  pro- 
vision of  a  statute  which  prohibited  any 
corporation  from  erecting  or  maintaining 
tollgates  within  the  corporate  limits  of  a 
city  did  not  apply  wberci  1^  a  subsequent 
17  L.RJ1.(N.S.) 


;  ther,  that  persons  traveling  on  said  rxmt^ 
I  east  of  the  first-named  gate  shall  not  bi 
charged  any  toll  for  such  travel,"  etc.  It 
then  provided,  among  other  things,  the  rat* 
of  toll,  how  it  should  be  collected,  as  to 
the  inspection  of  the  road  and  its  repair, 
and  that  the  county  authorities  abonld 
"keep  in  good  repair  that  portion  of  the 
said  road,  after  it  is  completed,  lying  be- 
tween the  western  limits  of  the  eorpon- 
tion  of  the  town  of  Belleville  and  the  fork 
of  the  road  leading  from  Belleville  to  St. 
Louis;  and  it  shall  be  the  duty  of  the 
trustees  of  the  town  of  Belleville  to  keep 
and  maintain  that  part  of  the  said  road 
lying  within  the  corporate  limits  of  the 
town  of  Belleville  in  good  repur  after  the 
same  shall  be  completed  by  the  company' 
Section  15  provided:  "The  state  reserves 
the  right  to  purchase  said  road,  at  the  ex- 
piration of  said  charter,  by  paying  to  said 
corporation  the  original  cost  of  said  road 
laid  out  and  expended  in  constructing  tbt 
same,  to  be  ascertained  by  examination  of 
the  books  of  said  corporation,  by  comnda- 
sioners  to  be  appointed  by  the  legislature; 
and,  in  case  of  nonpayment  or  redemption 
by  the  state  at  the  expiration  of  the  char- 
ter, the  aaid  road,  with  all  ita  appendages, 
shall  remain  in  the  possession  of  said  oor- 
poration,  to  be  used,  controlled,  a.nd  pos- 
1  sessed  under  the  rights  and  restrictions  in 
I  this  charter  contained,  and  may  demand  and 
receive  tolls,  aa  herein  stated,  until  such 

extension  of  its  corporate  limits,  a  tollgate 
was  brought  within  such  limits;  and,  if  it 
did  apply,  it  would  be  unconstitutional  as 
an  unwarranted  infringement  upon  the 
rights  of  private  pi^nkerty.  In  reply  to  this 
contention,  the  court  said  that  the  propo- 
sition, to  say  the  least,  was  stated  too  broad- 
ly. The  decision,  howcvsr,  turned  upon 
other  grounds,  and  the  expression,  at  most, 
is  mere  dictum. 

In  some  states  provision  is  made  by  stat- 
ute for  payment  to  tollgate  companies  where 
gates  have  been  included  in  an  extension 
of  the  city  limits.  In  such  states,  of  cfnirse, 
this  question  would  not  arise. 

In  numerous  decisions,  however,  such  a 
taking  has  been  held  to  be  within  the  con- 
stitutional provisions  requiring  compensa- 
tion. Thus,  in  Ft.  Wa^ne  Land  &  Improv. 
Co.  V.  Maumee  Ave.  Gravel  Road  Co.  132 
Ind.  80,  IS  L.R.A.  651.  30  N.  E.  880,  it  was 
held  that  a  turnpike  company  could  not  he 
deprived  of  its  road  or  its  franchise  the 
mere  extension  of  the  limits  of  a  municipal 
corporation  to  include  the  road. 

In  Columbia  &  C.  C.  Tump.  Co.  v.  Vivion, 
103  Mo.  App.  327,  77  S.  W.  89,  in  an  action 
for  tolls  for  traveling  upon  a  toll  road,  the 
plaintiff  contended  that,  as  part  of  its  road< 
way  bad  been  embraced  within  the  limits  of 
a  city,  the  latter,  and  not  the  plaintiff,  was 
responsible  for  the  maintenance  of  the 
street;  but  the  court  said:   *The  extension 
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time  BM  the  state  ihall  refund  said  sum  of 
monej,  the  original  cost  of  construction; 
and  which  right  the  state  hereby  reservea.** 
Section  16  provided  that  the  stock  of  the 
corporatitm  should  be  personal  property, 
subject  to  sale  and  transfer  and  also  to 
levy  and  sale  on  execution.  Section  17  pro- 
vided that  said  corporation  should  be  safe 
and  secure,  "for  and  during  the  term  of  the 
charter  and  until  the  road  shall  be  re- 
deemed by  the  state  as  provided,  in  all  the 
rights,  interest,  and  privileges  granted  and 
intended  to  be  conferred  to  said  company 
by  the  strict  letter  and  meaning  thereof,  the 
corporation  complying  strictly,  clearly,  and 
fully  on  their  part."  This  charter  was 
amended  by  the  legislature  in  1849,  1851, 
1853,  1857,  1869,  1861,  and  1865,  and  such 
amendments  were  accepted  and  acted  upon 
by  appellant  company.  The  amendment  of 
1859  (Pub.  Laws  1869,  p.  726)  provided, 
among  other  thingv,  that  S§  H  s^n^  ^2  of 
the  original  charter,  with  reference  to  the 
toll  charges  of  the  company,  were  repealed, 
and,  in  lieu  thereof,  appellant  company 
should  be  subject  to  the  provisions  of  a 
general  act  as  to  plank  roads,  passed  Feb- 
ruary 16,  1857  (Laws  1867,  p.  142);  also 
that  appellant  company  might  vacate,  by 
resolution,  "any  part  of  their  road  within 
the  limits  of  the  town  of  West  Belleville." 

From  the  stipulation  of  facts  it  appears 
that  from  the  center  of  High  street,  in  the 
city  of  Belleville,  to  the  "lower  or  southern 


road"  mentioned  in  said  charter,  h  10,065 
feet.  Said  lower  or  southern  road  is  not 
now,  and  never  was,  a  part  of  the  St. 
Clair  county  turnpike.  The  western  limita 
of  the  original  town  of  Belleville  at  the 
time  the  charter  was  granted  to  said  ap- 
pellant were  3,080  feet  westerly  from  the 
center  of  High  street.  Thereafter  they  were 
extended  west  to  Mill  street,  a  distance  of 
3,585  feet  from  the  center  of  High  street; 
then  to  the  center  of  Silver  street,  a  dis- 
tance of  4,568  feet  from  the  center  of 
High  street;  then  to  the  center  of  Logan 
street,  6,450  feet  from  the  center  of  High 
street;  thereafter  they  were  extended  and 
located  8,675  feet  westerly  from  the  center 
of  Bjgh  street.  The  first  toll  gate  of  ap- 
pellant as  it  was  originally  located  and  as  it 
stood  at  the  time  of  said  annexation  was 
12,166  feet  west  of  the  center  of  High 
street.  On  June  18,  1906,  a  majority  of 
the  1^1  voters  and  a  majority  of  the  prop- 
erty owners  in  certain  territory  petitioned, 
in  writing,  that  such  territory  should  be  an- 
nexed to  said  city,  and  thereafter,  in  pur- 
suance of  a  resolution  adopted  by  the  dty 
authorities,  the  question  of  the  annexation 
of  said  territory  was  submitted  to  the  peo- 
ple at  an  election  held  July  31,  1906.  result- 
ing in  2,019  votes  for  and  88  against  annex- 
ation. On  September  17,  1906,  the  city 
council  passed,  and  the  mayor  thereafter 
approved,  an  ordinance  annexing  said  ter- 
ritory. 


of  the  territorial  limits  of  the  city  by  an 
act  of  the  legislature  did  not  have  tiie  ef- 
fect to  deprive  the  roadway  of  its  character, 
nor  the  plaintiff  of  its  right  of  property 
therein.  .  .  .  The  city,  by  the  exercise  of 
the  right  of  eminent  domain,  or  by  purchase, 
or  in  some  other  way,  might  have  acquired 
the  absolute  control  of  this  part  of  the 
plaintiff's  roadway;  but  this,  it  clearly  ap- 
pears, it  did  not  do." 

So.  a  statute  which  required  a  plank-road 
company  to  remove  its  tollgates  beyond  the 
limits  of  a  city  was  held  unconstitutional 
in  Detroit  v.  Detroit  &  H.  PI.  Road  Co.  43 
Mich.  140,  6  N.  W.  275,  upon  the  ground 
that  it  was  a  taking  without  due  process  of 
law,  where  the  gates  were  legally  erected 
orijfinally,  but  were  included  within  the  city 
1^  a  snbsequent  eoctension  of  its  limits. 

Where  the  charter  of  a  plank-road  com- 
pany authorized  it  to  build  its  road  from  a 
point  within  the  city,  and  to  erect  tollf^tes 
at  its  discretion,  provided  that  none  were 
placed  within  the  limits  of  the  city,  it  was 
held,  in  People  ex  rel.  Chope  v.  Detroit  & 
H.  PI.  Road  Co.  37  Mich.  195,  26  Am.  Rep. 
fll2.  that  the  restriction  as  to  the  erection 
of  tollgates  was  eonflned  to  the  city  as  it 
then  was.  and  an  extension  of  the  city  lim- 
its would  not  correspondingly  destroy  the 
company's  right  to  place  gates  at  its  dis- 
cretion, and  A  proposed  gate  within  the  ex- 
tension would  not  be  enjoined  as  a  nui- 
sance. 

nL.IUL(N.8.)  88 


In  Re  Road,  2  lAck.  Leg.  News,  279,  the 
right  to  take  tolls  was  held  to  be  property, 
for  which  compensation  must  be  made. 

In  Re  Flatbush  Ave.  1  Barb.  286,  in  a 
proceeding  to  assess  damages  for  injury 
caused  by  the  laying  out  of  a  new  street 
in  a  city,  the  commissioners  did  not  allow 
any  damages  to  a  plank-road  company  whose 
franchise  was  seriously  injured  by  the  new 
road,  which  enabled  travelers  to  avoid  the 
company's  tollgates.  The  court,  in  over- 
ruling the  decision  of  the  eommissioners, 
said:  "The  franchise  which  they  had  ob- 
tained from  the  legislature  was  as  much  the 
subject  of  value  to  them  as  the  private  prop- 
erty of  any  individual  damnified  by  this 
improvement,  and  they  had  as  clear  a  right 
as  any  individual  to  be  indemnified  for  any 
injury  which  th^  might  sustain  by  the  ap- 
propriation of  their  property  to  the  pub- 
lic use.  The  idea  that,  because  the  com- 
pany derived  its  franchise  from  the  same 
source  from  which  the  city  of  Brooklyn 
obtained  its  power  to  open  this  avenue, 
therefore  the  company  was  not  entitled  to 
any  compensation  for  an  injury  to  its  prop- 
erty, is  as  untenable  in  law  as  it  is  un- 
sound in  morals." 

Upon  the  question  of  right  to  take  toll  on 
road  within  a  city,  see  note  to  Ft.  Wayn^ 
Land  &  Imprnv.  Co.  v.  Maumee  Ave.  Oravel 
Road  Cp.  16  UR.A.  661. 
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Previous  to  uid  laat  annexation  the  city 
limits  were  3,481  feet  east  of  said  first  toll 
gate  on  said  turnpike.  By  said  annexation 
the  city  limits  were  extended  westerly  6 
miles,  the  territory  so  annexed  being  that 
lying  within  1,000  feet  north  and  1,000  feet 
south  of  the  center  of  the  turnpike  road. 
In  other  words,  the  strip  annexed  was  2,000 
feet  in  width  north  and  south  and  extended 
6  miles  east  and  west,  said  turnpike  road 
running  through  the  center  of  the  strip  east 
and  west.  On  this  6  miles  of  appellant's 
turnpike  were  situated  two  tollhouses  and 
two  tollgates,  where  toll  waa  being  collected 
at  that  time  by  appellant;  and  said  com- 
pany continued  to  charge  and  collect  toll  and 
exercise  its  rights  and  privileges  under  said 
charter  until  October  29,  ld06,  when  It  was 
reatrtined  by  the  temporary  writ  of  injune- 
titoL  Immediately  after  fhls  writ  wu 
■emd  on  appellant,  appellee*  assomed  and 
exercised  Jurisdiction  and  oontrol  ot  said 
St.  Cilair  eonnty  turnpike  within  tbe  tetrl- 
tarj  thus  annexed.  All  of  the  roadway 
within  the  dty  of  BellevUle,  as  the  limits 
prior  to  said  last-mentioned  annexa- 
tion of  territory,  has  been  permanently 
improved  by  paving  the  entire  roadway  with 
brick  and  constructing  a  sidewalk  and  pub- 
lic sewers,  the  ooet  being  paid  by  special 
assessment,  free  from  any  charge  against 
the  turnpike  oompany.  The  improvement 
of  said  rood  was  done  openly  and  notoriously 
without  any  adverse  claim  or  pretense  of 
claim  on  the  part  of  said  oompany  or  any- 
one in  its  behalf.  Prior  to  the  last  annexa- 
tiMi  of  territory,  appellant  oompany  had 
never  collected,  or  attempted  to  collect,  toll 
within  the  corporate  limits  of  the  city  of 
Belleville.  The  turnpike  road  has  been  in- 
spected In  the  manner  provided  by  the  gen- 
eral law  of  1857  and  amendments  thereto. 
So  much  of  said  turnpike  road  as  is  now 
situated  within  the  exelndve  IlmitB  of  the 
dty  of  Bast  St.  Loula  has  been  within  the 
exdusive  control  and  management  of  the 
authorities  of  tliat  dty.  The  state  of  II- 
linois  has  never  redeemed  sud  turnpike 
road  as  provided  under  the  act  of  1847,  and 
has  exerdaed  no  option  to  pay  to  the  turn- 
pike company  tlie  cost  of  si^  road  as  in 
said  act  provided.  The  turnpike  road  has 
remained  in  the  posseesion  of  and  been  op- 
erated by  appellant  company  from  its  or- 
ganization under  said  act,  and  said  appel- 
lant claims  the  right  to  continue  to  main- 
tain and  operate  the  turnpike  and  the  toll- 
^tes  and  tollhouses  in  question,  and  to 
collect  toll,  under  and  by  virtue  of  its  char- 
ter and  amendatory  acts  thereto,  the  same 
after  as  before  the  annexation  ot  said  6- 
milo  strip  of  land. 
17LtItJl.(N.S.) 


Messrs.  William  Baum  and  FonnMi  A 

Whltnel,  for  appellant: 

The  turnpike  road,  the  tollhouse,  and 
tollgates,  as  well  as  the  franchise  and  ri^t 
to  take  foil,  are  prtwte  property  belonpng 
to  the  appellant. 

East  St.  Louis  v.  O'Flynn.  19  TU. 
64;  Rigney  v.  Chicago,  102  Til.  64;  Chicago 

6  W.  1.  R.  Co.  V.  Ayres,  106  111.  511;  Cnl- 
bertson  &  B.  Packing  &  Provision  Co.  v. 
Chicago,  111  III.  651;  Chicago  v.  McDonough, 
112  in.  85;  Bank  of  the  Republic  v.  Bam- 
ilton  County,  21  IlL  53;  Illinois  C  R.  Co.  v. 
Bloomington,  76  III.  451;  People  ex  rd. 
Chope  V.  Detroit  &  H.  PI.  Road  Go.  3T 
Mich.  195,  26  Am.  Rep.  512. 

The  charter  of  appellant  ie  a  contract 
with  the  state. 

St.  Clair  County  Tump.  Co.  v.  niinots. 
96  U.  S.  63,  24  L.  ed.  661;  Conway  v.  Gable, 
37  ni.  82,  87  Am.  Dee.  240. 

The  legislature  has  no  power,  under  the 
pretense  of  exerdsing  the  police  power,  te 
pass  laws  impairing  the  obligation  <ii  con- 
tracts, or  to  take  or  impair  private  pnp- 
erty  for  public  use. 

Millett  V.  People,  117  IlL  300,  67  Am. 
Rep.  869,  7  N.  B.  631;  Com.  v.  Pennsylvanis 
Canal  Co.  66  Fa.  50,  6  Am.  Rep.  329;  Peqple 
V.  Jackson  &  M.  PI.  Road  Co.  9  Mich.  307; 
Chicago  V.  O'Brien,  111  HI.  532,  63  Am.  Rep. 
640;  People  ex  rel.  Billings  v.  Riggs,  66  III. 
484;  Cooley,  Const.  Lim.  p.  392;  Dartmouth 
College  T.  Woodward,  4  Wheat.  518,  4  L.  ad. 
629;  Dobbins  y.  First  Nat.  Bank,  113  BL 
556;  Conway  v.  Cable,  supra;  Thompson  v. 
Alexander,  11  HI.  54 ;  People  ex  reL  MeCrea 
V.  Thatcher,  95  HI.  109;  Betts  v.  Bond, 
Breese  (III.)  223;  People  ex  rel.  Johnson  «. 
Peacock,  98  111.  172;  Garrett  v.  Doe.  2  111. 
336,  30  Am.  Dec.  663 ;  Rinehart  v.  Schuyler. 

7  HI.  473;  Bruce  T.  Schuyler,  9  HI.  221.  46 
Am.  Dec.  447 ;  Marsh  v.  Cbesnut,  14  HI.  223. 

The  munidpality  cannot,  by  extension  of 
its  limits,  confiscate  the  turnpike  com- 
pany's property. 

Elliott,  Roads  &  Streets,  SS  72,  74,  p.  90. 
note  2;  People  ex  rel.  Chope  v.  Detroit  &  R 
PI.  Road  Co.  supra;  Atty.  Oen.  t-.x  rel.  Mc- 
Kay V.  Detroit  &  E.  PI."  Road  Co.  2  Mich. 
138;  Conestogs  &  B.  S.  Valley  Turnp.  Road 
Co.  V.  Lancaster.  151  Pa.  543,  24  AtJ.  1092; 
Detroit  v.  Detroit  &  H.  PI.  Road  Co.  43 
Mich.  140,  5  N.  W.  275;  Detroit  v.  Detroit 
&,  E.  PI.  Road  Co.  12  Mich.  333;  Somerville 
V.  CNeil,  114  Mass.  353;  Hall  v.  State.  20 
Ohio,  8;  St.  Catharines  v.  Gardner,  20  U.  C. 
C.  P.  107;  Barber  v.  Rorabeck,  36  Mich. 
399;  Quinn  v.  Paterson,  27  N.  J.  L.  36;  rt. 
Wayne  Land  &  Improv.  Co.  v.  Maumee  Ave. 
Gravel  Road  Co.  132  Ind.  80.  18  L.R.A.  651, 
30  K.  E.  880 ;  State  v.  Passaic  Tump.  Co.  27 
N.  J.  L.  217;  Com.  v.  Covington  &  L. 
Tump.  Road  Co.  9  Ky.  L.  Rep.  538,  5  S.  W. 
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743;  St.  Clair  County  Tump.  Co.  v.  Illiuoia, 
96  U.  S.  63,  24  L.  ed.  651,  82  IlL  174. 

Mr.  J.  M.  Hamfll.  with  Mr.  A.  H. 
I&aer,  for  appellee: 

There  cannot  be  two  separate,  in<Iepead- 
i-nt,  or  distinct  authorities  exercising  the 
Hame  powers  at  the  same  time  in  the  same 
territory. 

West  Chicago  Park  v.  Chicago,  152  III. 
406.  38  N.  E.  697;  Snell  v.  Chicago,  133  111. 
431,  8  LJt.A.  858,  24  N.  E.  532;  St.  Clair 
County  Turnp.  Co.  t.  People,  82  HI.  174. 

Grants  of  charters  to  private  corporationii 
are  strictly  construed  a^galnst  the  oorporat- 
ors. 

Mills  V.  St.  Clair  County,  7  HI.  198;  Snel) 
V.  Buresh,  123  III.  151,  13  N.  E.  856;  North- 
western Fertilizing  Co.  t,  Hyde  Park,  70  III. 
634;  Snell  v.  Chicago,  133  Ui.  431,  8  LJEIJL. 
858,  24  N.  E.  632;  Blocki  v.  People,  220 
HI.  444,  77  N.  E.  172;  Covington  &  L. 
Tump.  Road  Co.  v.  Sandford,  164  U.  S.  578, 
41  L.  ed.  660,  17  Sup.  Ct.  Rep.  198;  Jackson 
County  Horse  R.  Co.  r.  Interstate  Rapid 
Transit  B.  Co.  24  Fed.  306;  Cooley,  Const. 
Lim.  318. 

All  roads,  including  turnpike  roads,  lying 
within  the  territory  annexed  to  the  mnnici- 
pality>  by  Tirtue  of  such  annexation,  eo  in* 
stanti,  become  streets  of  such  municipality. 

Snell  T.  Chicago,  supra;  Palatine  v.  Kreu- 
ger,  121  DL  72,  12  N.  E.  75;  Williams  t. 
Nashville,  89  Tenn.  487,  15  S.  W.  364; 
Mackin  t.  Wilson,  20  Ky.  L.  Rep.  218,  45  S. 
W.  6«8j  Versailles  &  N.  Tump.  Oo.  v.  Ver- 
■aitles,  10  Ky.  L.  Rep.  844,  10  S.  W.  280,  11 
8.  W.  712;  Almand  v.  Atlanta  Consol.  Street 
R.  Co.  108  Ga.  417,  34  S.  E.  6;  Backus  t. 
T^banon.  11  N.  H.  26,  36  Am.  Dec.  466. 

The  laws  of  the  state  in  reference  to 
mimidpalities  and  the  ordinances  of  the 
city  immediately  become  self-operative  in 
territory  annexed  to  the  mnnidpality. 

I^ttsburg,  Ft.  W.  &  a  R.  Oo.  T.  Oiicago, 
169  HI.  869,  42  N.  E.  781;  People  ex  rel. 
BlOTriaon  ▼.  Chegier,  1S8  HL  401.  28  N.  E. 
818;  HeOnm  r.  Board  of  Education,  188  HL 
122,  24  N.  E.  629;  Bogere  Park  Water  Co. 
T.  Fergus,  178  HL  671.  63  N.  E.  863;  People 
•X  lel.  Chicago  t.  Qiicago  Telepfa.  Co.  220 
HI.  288,  7  N.  E.  246. 

Private  corporations  become  subject  to 
the  ordinances  of  the  municipality  into 
which  they  are  brought  by  annexation. 

People  px  rel.  Chicago  v.  Chicago  Teleph. 
Co.  supra;  Chicago  Union  Traction  Co.  v. 
Chicago,  199  HI.  580,  65  N.  E.  470;  Chicago 
Union  Traction  Oo.  v.  Chicago,  199  HI.  484, 
59  L.R.A.  631,  65  N.  E.  451;  Rogers  Park 
Water  Co.  v.  Fergus,  supra;  Pittsburg,  Ft. 
W.  &  C.  R.  Co.  V.  Chicago,  supra;  Cliicago 
k  N.  W.  R.  Co.  V.  Chicago,  151  111.  348,  37 
N.  E.  842,  Cairo  &  Y.  B.  Co.  v.  People,  92 
17  LJl.A.{N.S.) 


HI.  170;  Hibbard  v.  Chicago,  173  HL  91,  40 
L.R.A.  621,  60  N.  E.  256. 

The  legislative  control  of  streets  is  an 
clement  of  sovereignty  and  legislative  right, 
which  cannot  be  bartered  away. 

Hyde  Park  v.  Oakwoods  Cemetery  Asso. 
119  HL  141,  7  N.  E.  627;  Cooley,  Const. 
Lim.  p.  316;  Palatine  t.  Kreuger,  supra; 
Craig  V.  People,  47  HI.  487. 

The  charter  in  question  is  not  a  contract 
within  the  constitutional  provisions,  since 
the  l^slature  has  not  renounced  the  power 
further  to  l^islate,  or  to  place  the  rights 
granted,  subject  to  further  legialatiTe  oon- 
trol. 

Bank  of  the  BepuUie  t.  Hamilton  County, 
21  HL  63. 

The  power  exerdsed  appellee  Is  irithln 
its  police  powers. 

Chicago,  B.  &  Q.  R.  Co.  V.  Hlinoia,  200  U. 
S.  661,  60  L.  ed.  596,  26  Sup.  Ct.  Rep.  341,  4 
A.  &  E.  Ann.  Cas.  1176;  Oiicago,  B.  ft  Q.  R. 
Go.  T.  Chicago,  166  U.  S.  226,  41  L.  ed. 
979.  17  Sop.  Ct  Rep.  681. 

Carter,  J.,  delhrered  the  opinloh  of  the 

court: 

The  charter  of  appellant,  in  consideration 
of  building  and  keeping  in  repair  the  turn- 
pike, oonferred  upon  it  the  right  to  exact 
certain  tolls  for  twenty-five  yean,  and  as 
much  longer  as  the  state  should  fail  to 
purchase  the  road.  The  charter  was  a  con- 
tract, St.  Clair  County  Tnrnp.  Co.  r.  Hli- 
ttois,  96  U.  S.  63,  24  L.  ed.  651;  St.  Clair 
County  Tump.  Co.  v.  People,  82  HI.  174. 
The  interest  of  appellant,  under  its  char- 
ter, in  the  puUie  highway  in  question,  has 
been  called  by  this  court  an  easement. 
Trotier  v.  St  Louis,  B.  &  S.  R.  Co.  180  HI. 
471,  54  N.  E.  487.  Whether  the  interest 
of  appellant  is  denominated  a  franchise  or 
an  easement,  it  is  a  valuable  property  right, 
and  its  practical  destruction  would  be  the 
taking  of  property  within  the  Constitution. 
Lewis,  Em.  Horn.  §§  136,  142.  Bo,  also,  the 
interfering  with  such  an  interest  may  be, 
pro  tanto,  a  taking  of  property  which  will 
entitle  the  owner  to  compensation.  Lewis, 
Em.  Dom.  §§  56,  137.  Private  property  for- 
bidden by  the  Constitution  to  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation Is  not  limited  to  the  tangible  sub- 
ject-matter or  corpus  of  the  proper^,  but 
includes  the  right  of  user  and  enjoyment  of 
it.  When  such  rights  are  destroyed  or  tak- 
en for  public  use  their  owner  is  entitled 
to  compensation.  Rigney  v.  Chicago,  102 
HI.  64;  Chicago  ft  W.  L  R.  Co.  t.  Ayres, 
106  III.  511 ;  Illinois  C.  R.  Co.  v.  Blooming- 
ton,  76  HI.  447. 

Appellant  contends  that  the  annexation 
of  said  territory  6  miles  in  length  and  2,000 
feet  in  width  to  the  appellee  dty  and  the 
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taking  posBession  of  the  turnpike  and  the 
toUgates  in  question,  thereby  preventing 
appellant  from  collecting  tolls  under  the 
charter,  is  contrary  to  the  provisions  of 
the  United  States  Constitution  in  that  it 
impairs  contract  obligations  (U.  S.  Const, 
art.  1,  §  10),  and  is  also  the  taking  of 
private  property  for  public  use  without  just 
compensation  (U.  6.  Conai.  Amend.  6;  111. 
Const,  art.  2,  §  13),  and  is  depriving  a  per- 
son of  property  "without  due  process  of 
law."  m.  Const,  art.  2,  §  2.  Appellee  con- 
tends that  the  charter  of  appellant,  con- 
strued with  the  statutes  affecting  toll  roads, 
authorized  the  taking  possession  of  that 
portion  of  the  turnpike  of  appellant  as  set 
out  in  the  foregoing  statement.  The  further 
contention  is  made  by  appellee  that,  even 
though  the  charter  did  not  permit  such  tak- 
ing, it  was  still  fully  authorized  in  the  ex- 
ercise of  police  power.  If  such  taking  can- 
not be  justified  on  one  of  these  grounds, 
then  it  must  be  held  to  be  unconstitution- 
al as  depriving  appellant  of  its  property 
without  due  process  of  law,  for  it  then 
would  be  of  such  an  arbitrary  and  unusual 
character  as  to  condemn  it  as  unknown  to 
the  law  of  the  land.  Cooley,  Ccnut.  lAm. 
7tb  ed.  p.  604. 

The  words  "due  process  of  law,"  of  the 
Constitution  are  synonymous  with  "law  of 
the  land."  Braceville  Coal  Co.  v.  People,  147 
m.  66,  22  LJI.A.  340,  37  Am.  St.  Rep.  206, 
36  N.  R  62.  Due  process  of  law  means  the 
due  course  of  legal  proceedings  according 
to  the  rules  and  forms  which  have  been 
established  for  the  protection  of  private 
rights.  Burdick  v.  People.  149  111.  600,  24 
LJI.A.  162,  41  Am.  St.  Rpp.  329,  36  N.  E. 
948,  952.  It  is  the  principle  of  law  intend* 
ed  "to  secure  the  individual  from  the  arbi- 
trary exercise  of  the  powers  of  government, 
unrestrained  by  the  establinhed  principles 
of  private  rights  and  distributive  justice." 
Bank  of  Columbia  t.  Okely,  4  Wheat.  236, 
4  L.  ed.  659;  Oooley,  Const.  Lim.  7th  ed. 
p.  605. 

Appellee  calls  attention  to  the  provisions 
of  the  turnpike  charter  that  no  toUgate 
should  be  erected  east  of  a  certain  point 
w«st  of  the  town  {now  city)  of  Belleville, 
that  no  toll  should  be  charged  by  the  com- 
pany for  travel  east  of  the  junction  with 
the  southern  road  leading  to  St.  Louis  and 
for  a  stipulated  distance  therefrom;  that, 
upon  the  municipal  authorities  of  Belleville 
devolved  the  duty  of  keeping  and  maintain- 
ing that  vr<-rt  of  the  turnpike  road  lying 
within  t!'  ■ 'iporate  limits  of  the  town; 
and  arguo  kiuit  these  provisions,  considered' 
in  connection  with  the  charter  of  Belleville, 
granted  in  1845,  vesting  in  the  municipal 
authorities  the  power  to  oontrol  its  streets 
within  the  corporate  linita,  lead  to  the 
17L.RA.(N.S.) 


oonelusion  that  the  legislature,  in  granting 
appellant's  charter, 'intended  so  to  limit  the 
rights  of  appellant  therein  that  it  could 
not  interfere  with  the  necessary  growth  and 
development  of  the  mimicipalities  lying 
along  the  line  of  said  turnpike.  It  further 
contends  that  the  act  of  1874  (Rev.  Stat. 
1874,  chap.  138)  governing  toll  roads  must 
be  held  to  apply  to  this  road.  Section  12 
of  that  act  provides:  "No  toUgate  shall  be 
erected  or  kept,  or  toll  demanded,  within 
the  corporate  limits  of  any  incorpo- 
rated city,  or  within  160  rods  of 
such  limits"  (Hurd'a  Rev.  Stat.  1906, 
chap.  138,  p.  1996,  §  12),  and  appellee  insists 
that  this  section,  construed  in  the  light  of 
the  reasoning  in  Snell-v.  Chicago,  133  HI. 
413,  8  L.R^.  858,  24  N.  E.  632,  authorises 
the  taking  possession  of  said  turnpike  and 
tollgates  in  the  manner  indicated. 

The  annexation  appears  to  have  been 
petitioned  for  by  a  majority  of  the  legal 
voters  and  a  majority  of  the  property  own- 
ers in  said  territory.  Whether  there  were 
5  or  6,000  inhabitants  in  the  annexed  dis- 
trict is  not  shown.  The  annexation  pro- 
ceedings appear  to  be  in  cMiformity  with 
the  statute  (Kurd's  Rev.  Stat.  1905.  chap. 
24,  p.  322,  §  195) ;  but  to  justify  the  taking 
of  this  property  without  paying  for 
the  interest  of  app>ellant  requires  aome- 
thing  more.  The  right  to  private  prop- 
erty is  in  a  sense  sacred,  resting  up- 
on equities  .  within  reasonable  limita- 
tions and  restrictions,  and  having  regard 
to  the  general  welfare  and  public  policy. 
It  cannot  be  a  right  examined,  settled,  and 
defended  on  the  separate  and  distinct  ocm- 
sideration  of  a  particular  case,  but  rather 
on  the  broad  and  gener^  ground  which 
embraces  the  welfare  of  the  whole  commu- 
nity, wherein  the  interests  of  all  receive 
equal  and  impartial  protection.  Cooley. 
Const.  Lim.  7th  ed.  p.  509.  If  the  natural 
growth  of  the  city  required  the  extension 
of  its  limits  in  a  reasonable  manner — which 
seems  to  have  been  the  situation  in  the 
Snell  Case,  supra — so  as  to  take  in  the 
first  tollgate  of  appellant  12,156  feet  west 
of  the  center  of  High  street,  whether  the 
appellee  could  then  take  possession  of  the 
turnpike  within  its  limits  and  compel  the 
removal  of  the  tollgate  160  rods  beyond 
such  limits  would  present  an  entirely  differ- 
ent question.  It  is  onnecesaary,  however,  to 
decide  that  question  in  this  case.  Under 
§  12  and  the  other  provisions  oi  said  toll 
road  act  of  1874,  if  under  this  annexation 
appellee  is  authorized  to  take  possession  of 
appellants  property  in  question,  then  by 
the  same  reasoning  the  city  authorities 
could  take  possession  of  the  entire  turnpike 
by  the  uinexation  of  a  strip  reaching  to  the 
limits  of  East  St  Louis,  jot  East  St.  Loou 
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ooold  extend  its  territory  in  like  manner, 
thus  conflacating  at  once  the  entire  turn- 
pike and  all  the  property  of  appellant.  In 
Covington  &  L.  Tunip.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  678,  41  L.  ed.  560,  17  Sup. 
Ct.  Rep.  198,  it  was  held  that  tlie  courts 
have  power  to  inquire  whether  the  toll  rates 
prescribed  by  the  legislature  are  unjust 
and  unreasonable,  and  such  as  work  a  prac- 
tical destruciion  of  the  rights  of  property, 
and,  If  found  to  be  so,  to  restrain  their 
operation,  because  such  legislation  Is  not 
doe  prooess  of  law.  Even  if  it  be  ooneeded 
that  the  provisiona  of  said  act  of  1874  apply 
to  appellant  oompany,  yet  it  must  be  held 
on  the  facts  before  us,  both  under  tiiat  act 
Mad  the  ebarter  of  appellant  a«  now  amend- 
«d,  that  the  talcing  of  this  6  miles  of  turn- 
pike for  public  use  without  paying  just 
oompen nation  therefw  is  depriving  appel- 
lant of  its  property  without  due  process  of 
law. 

Can  the  aeUon  of  appellee  be  jostifled  as 
a  proper  exercise  of  police  power?  'Tolice 
powez"  bas  been  defined  by  this  oourt  as 
that  inherent  plenary  power  in  the  state 
whieh  permits  it  to  prt^ibit  all  things  hurt- 
ful to  the  comfort,  welfare,  and  safety  of 
•odety.  It  *is  coextensive  with  self-protec- 
tion, and  is  not  inaptly  termed  the  law  of 
overruling  necessity.' "  Lake  View  v.  Rose 
Hill  Cemetery  Co.  70  HI.  191,  22  Am.  Rep. 
71.  While  the  pcdice  power  of  the  state  can 
be  used  to  promote  the  health,  comfort, 
safety,  and  welfare  of  the  city,  and  is  very 
broad  and  far-reaching,  it  is  not  without 
its  restrictions.  Ritchie  v.  People,  166  HI. 
98,  29  LJLA.  79,  46  Am.  St.  Rep.  316,  40 
N.  E.  454.  It  must  not  condict  with  the 
Constitution,  and  must  have  some  relation 
to  and  be  adapted  to  the  ends  sought  to  be 
accomplished.  Rights  of  property  will  not 
be  permitted  to  be  invaded  under  the  guise 
of  police  regulation.  Bailey  v.  People,  190 
Bl.  28,  54  L.RA.  888,  83  Am.  St.  Rep. 
116,  60  N.  E.  98.  The  legislature  may  de- 
termine when  the  exigency  exists  for  the 
exercise  of  the  police  power;  but  it  is  for 
the  courts  to  determine  what  are  the  sub- 
jects of  police  powers,  and  what  are  rea- 
sonable regulations  thereunder.  People  v, 
Steele,  231  III.  340,  14  L.R.A.(N£.)  861, 
121  Am.  St.  Rep.  321,  83  N.  E.  236;  Booth 
T.  People,  186  ni.  43,  50  L.R.A.  762,  78  Am. 
St.  Rep.  229,  57  N.  E.  798.  Has  appellee 
taken  poesession  of  this  turnpike  to  enable 
It  to  promote  the  health,  comfort,  safety,  or 
welfare  of  society? 

Counsel  for  ^pellee  Insists  that  if,  after 
this  territory  is  annexed,  appellant  can 
stm  remain  in  possession  of  the  turnpike 
and  collect  toll  within  the  limits  of  the 
city,  it  would  be  of  great  inconvenienee  to 
the  public;  that  this  oourt  baa  recognised 
17LJLA.(N.S.) 


the  prindple  that  there  cannot  be  at  the 
same  time  within  the  same  territory,  exer- 
cising the  same  powers,  two  distinct  munic- 
ipal corporation  (West  Chicago  Park  v. 
Chicago,  152  El.  392,  38  N.  E.  697);  that 
the  building  of  sewers  and  laying  of  water 
pipes  in  the  newly  annexed  territory,  the 
laying  out  and  paving  of  streets,  mai  all 
other  work  necessary  for  the  proper  ad- 
ministration of  municipal  aflfairs,  will  be 
greatly  interfered  with  if  appellant's  con- 
tention be  upheld.  While  it  would  doubt- 
less be  of  inconvenience  to  the  public  to  be 
compelled  to  permit  appellant  to  manage 
and  control  its  turnpike  road  within  ^e 
limits  of  the  newly  annexed  territory  and 
oolleot.  toll  thereon,  we  are  of  the  opini<Hi 
that  the  fears  of  appellee  as  to  the  mag- 
nitude of  the  evils  thus  resulting  are  with- 
out BUbatantiat  basis.  The  charter  of  the 
company  provides  for  the  oonstructi<m  of 
streete  and  roads  across  the  turnpike,  and 
inferentially  for  water  ppes  and  sewers; 
and,  even  it  the  cluurter  did  not,  in  terms, 
refer  to  any  of  these  matters,  the  dty 
would  certainly  have  the  necessary  author- 
ity to  do  all  this  work  under  the  police 
power,  which  appellee  now  oontmds  not 
only  permits  it  to  do  this  class  of  work, 
but  to  take  entire  possession  of  the  prop- 
erty to  Uie  total  exclusion  of  appellant. 
Even  where  annexatim  of  territory  has 
plainly  been  made  necessary  by  the  growth 
of  the  city,  it  has  been  decided  in  other 
jurisdictions  that  the  municipal  authorities 
oould  not,  on  the  ground  of  the  safety, 
comfort,  and  well-being  of  sodety,  take  pos- 
session of  a  turnpike  acting  under  a  char- 
ter similar  to  the  one  here  under  considera- 
tion. Elliott,  Roads  ft  Streets,  2d  ed.  g  72, 
and  cases  dted;  Cooley,  Const.  Lim.  7th  ed. 
p.  839,  and  cases  cited.  Nothing  is  disclosed 
on  this  record  either  as  to  the  increase  of 
population,  topography  of  the  ground,  or 
any  other  reason  in  connection  with  the 
health,  safety,  or  comfort  ot  the  oommnnf- 
ty,  that  will  furnish  any  reasonable  arga- 
ment  for  taking  the  appellant's  property 
without  paying  therefm-  through  the  pres- 
ent annexation  of  territory,  'nils  eotut,  in 
Chicago  V.  O'Brien,  111  HI.  632,  53  Am.  Rep. 
640,  speaking  through  Mr.  Justice  Sdioiield, 
said  (p.  636) :  '^en  the  p<^ice  power,  com- 
prehensive as  it  is,  has  B<Kne  Umiti^ionB. 
It  cannot  be  held  to  sanction  the  taking  of 
private  property  for  public  use  without 
making  just  compensation  therefor,  however 
essential  this  might  be,  for  the  tline,  to  the 
public  health,  safety,  etc" 

Every  person  is  bound  to  use  his  property 
BO  as  not  to  interfere  with  the  reasonable 
use  and  enjoyment  of  the  property  of  oth- 
ers, and  not  to  interfere  with  the  general 
welfare  of  the  oommitnity  In  whidi  he  lives. 

Digitized  by  tiOOg  IC 


1078 


ILLINOIS  SUPREME  COURT. 


This  last  duty  may  be  regulated  by  the 
police  power  of  the  state.  "Whatever  re- 
straints the  I^slature  imposes  upon  the  use 
and  enjoyment  of  property  within  the  rea- 
son and  principle  of  this  duty  the  owner 
must  submit  to,  and  for  any  incMiTenience 
or  loss  which  he  sustains  thereby  he  is  with- 
out remedy.  It  Is  a  regulation,  and  not 
a  taking;  &n  exercise  of  police  power,  and 
not  of  eminent  domain.  But  the  moment 
the  legislature  passes  beyond  mere  regula- 
tion, and  attempts  to  deprive  the  individual 
of  his  property,  or  of  some  substantial  in- 
terest therein,  under  pretense  of  regulation, 
then  the  act  becomes  one  of  eminent  do- 
main, and  is  subject  to  the  obligations  and 
limitations  which  attend  an  exercise  of  that 
power."  Lewis,  Em.  Dom.  S  6.  Under  the 
paiice  power,  the  public  welfare  is  promoted 
by  regulating  and  restricting  the  use  of 
property;  under  the  exercise  of  the  right  of 
eminent  domain,  the  public  welfare  is  pro- 
moted by  the  actual  taking  of  the  property 
for  some  particular  use.  We  held  in  To- 
ledo, P.  *  W.  R.  Co.  V.  Deacon,  63  111.  91, 
that  the  state  has  reserved  to  itself  all  the 
pf^ce  power  necessary  and  proper  to  pro- 
tect the  life  and  property  of  the  citizen.  It 
is,  however,  the  duty  of  the  courts  to  in- 
quire whether  there  is  a  real  or  substantial 
relation  between  the  avowed  objects  of  the 
law  and  the  means  devised  therein  for  at- 
taining thoee  ends.  Minnesota  v.  Barber, 
186  U.  8.  813,  84  L.  ed.  455,  3  Inters.  Com. 
Eep.  185,  10  Sup.  Ct.  Bep.  862.  The  re- 
quirement that  oompensatitm  be  made  for 
public  use  Imposes  no  restrictions  upon  the 
power  of  the  state  to  make  reasonable  reg- 
ulations to  protect  life  and  secure  the  safe- 
ty of  its  people.  Chicago,  B.  ft  Q.  R.  Go. 
T.  Chicago.  166  U.  8.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  681.  In  this  last  case  the 
court,  in  speaking  of  the  property  necessari- 
ly taken  from  a  railroad  In  building  a  street 
across  its  right  of  my,  said  (page  256  of 
166  U.  S.) :  "While  the  dty  was  bound  to 
make  compensation  for  that  which  was  ac- 
tually taken.  It  cannot  be  required  to  com- 
peneate  the  defendant  for  obeying  lawful 
regulations  enacted  for  the  safety  of  the 
lives  and  property  of  the  people."  Wheth- 
er especially  directed  by  the  city,  or  by 
somebody  acting  under  its  sanction,  the  le- 
gality of  a  police  regulation  depends  upon 
the  circumstances  of  each  case  and  the 
character  of  the  regulation, — ^whether  arbi- 
trary or  reasonable  and  whether  reasonably 
designed  to  accomplish  a  legitimate  purpose. 
Chicago,  B.  &  Q.  R.  Co.  v.  Ulinois.  200  U. 
S.  661,  60  L.  ed.  596,  26  Sup.  Ct.  Rep.  341, 
4  A.  &  E.  Ann.  Cas.  1176.  And  that  case 
also  held  that,  even  to  promote  the  public 
health,  public  morals,  or  public  safety,  prop- 
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erty  eonld  not  be  talren  without  compen- 
sation, for  public  use,  under  the  police  reg- 
ulation, any  more  than  it  could  when  it 
bore  no  relation  to  such  matters,  but  only 
to  the  general  welfare;  that  the  foundations 
of  the  police  power  were  the  same  in  every 
case.  The  cases  of  Rogers  Park  Water  Co. 
V.  Fergus.  178  111.  671,  53  N.  E.  363,  and 
People  ex  rel.  Chicago  v.  Chicago  Teleph.  Co. 
220  HI.  238,  77  N.  E.  245,  cited  by  appellee, 
so  far  as  they  have  any  application  to  the 
question  here  under  consideration,  come 
clearly  within  the  principle  that  the  munici- 
pality had  only  undertaken  a  reasonable 
regulation  of  Uie  business  of  the  corpora- 
tions there  In  question. 

No  "overruling  necessity,"  public  or  oth- 
erwise, has  been  shown  for  the  taking  of. 
this  toll-road  property  through  the  annexa- 
tion of  this  long  narrow  strip  of  territory. 
The  means  employed  bear  no  real,  substan- 
tial relation  to  public  objects.  They  are 
manifestly  arbitrary  and  unreasonable,  and 
beyond  the  necessities  of  the  ease.  It  is 
the  duty  of  the  court,  therefore,  to  disre- 
gard mere  forms,  and  interfere  for  the  pro- 
tection of  rights  injuriously  affected.  Chi- 
cago, B.  ft  Q.  R.  Co.  V.  Ulinois,  supra.  Un- 
der the  pretense  of  regulation,  appellee  has 
attempted  to  take  from  appellant  essentia! 
rights  and  privileges  conferred  by  its  char- 
ter. Police  regulations,  to  be  upheld,  must 
be  such  In  fact,  and  not  merely  for  the  pur- 
pose of  curtailing  corporate  rights  and 
franchises.  Cooley,  Const.  Ijm.  7th  ed.  838; 
Ruhstrat  v.  People,  186  HI.  133,  49  LJLA. 
181,  76  Am.  St.  Rep.  80,  67  N.  E.  41.  Noth- 
ing Is  ssid  In  this  opinion  that  Is  intended 
to  question  or  decide  the  legality  of  aald 
annexation. 

The  decree  of  the  trial  court  perpetually 
enjoining  appellant.  Its  agents,  officers,  em- 
ployees, and  servants,  from  maintaining  np- 
on  any  part  <^  the  turnpike  embraced  withui 
the  territory  aimexed  to  the  <dty  of  Bdle- 
ville  in  8eptemb«.  1906,  toll  houses  and 
gates,  and  from  collecting  tolls  and  diarges 
from  persons  who  drive  or  ride  over  that 
part  of  said  tnmpike  in  the  umezed  terri- 
tory, most  be  held  on  this  record  to  disre* 
gard  constitutional  guaranties  in  respect  to 
tlM  taking  of  private  property  withmit  due 
process  of  law,  and  as  not  within  tht 
limits  of  the  proper  exeroise  of  the  police 
power  of  the  state.  The  trial  court  should 
have  dismissed  the  bill  for  want  of  equity. 

For  the  reasons  indicated  in  this  opinion, 
the  decree  must  be  reversed,  and  the  cause 
remanded  to  the  Circuit  Court,  wi.th  direc- 
tions to  dismiss  the  bill  for  want  of  equity. 

Petition  for  rehearing  denied  Jane  9, 1908. 
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KLLEN  V.  WEBBE  et  aL 

SAMUEL  K  WEBBS  et  al,  J^ptB. 

(S34  m.  442,  84  N.  B.  1064.) 

I>eTl8e  —  personal  beirs  —  fee. 

A  devise  to  testator's  children  and  to 
their  personal  and  lawful  heirs,  share  and 
share  alike,  creates  a  fee  in  the  children, 
and  the  words  "personal  and  lawful  beirs" 
are  not  equivalent  to  "heirs  of  the  body" 
so  as  to  ereate  an  estate  taiL 

(AprU  28,  1908.) 

APPEAL  fay  plaintiffs  from  a  decree  of,  the 
Circuit  Court  for  Cook  Coun^  dis- 
missing a  bill  filed  to  partition  certain  real 
estate.  Affirmed. 

Statement  fay  Fanner,  J.t 

Appellants  filed  their  bill  in  the  olrcoit 
eourt  of  Cook  ooualy  for  partition  and  other 
relief.  Appellees  donurnd  to  the  bill  and 
tbz  court  sustained  the  demurrer.  Appel- 
lants electing  to  stand  by  their  bill,  the 
court  entered  a  decree  dismissing  it  for 
want  of  equily,  from  whish  this  appeal  is 
prosecuted. 

The  real  estate  son^t  to  be  partitioned 
is  40  seres  of  land  in  Code  counfy.  Henry 
Header  mm  the  owner  in  fee  of  said  land 
at  the  time  of  hia  death,  which  occurred  in 
1867.  He  left  a  wiU  disposing  of  his  es- 
tate, which  was  executed  in  1884,  and  is  as 
follows: 

I,  Henry  Meader,  ot  Ifanohester,  Dear- 
bora  eounfy,  Ind.,  being  now  well  stricken 
in  years  (but  of  sound  mind  and  memory) 
and  considering  at  ail  times  the  great  un- 
certainty of  life,  and  feeling  anxious  to 
prevent  any  disquietude  or  litigation  about 
the  property  which  I  may  leave  to  my  heirs 
at  my  death,  do  make  this  as  my  last  will 
and  testament,  to  wit:  I  will  that  my  fu- 
neral expenses  and  all  my  just  debts  be  paid 
promptly,  wtthoat  any  vexation  or  delay, 
out  of  tiie  first  moneys  that  shall  etma  into 

Note.  —  An  examination  of  the  authori- 
ties has  failed  to  disclose  the  existence  of 
any  other  case  which  the  question  wheth- 
er the  phrase  "personal  heirs,"  or  "per- 
sonal and  lawful  heirs,"  used  in  a  devise, 
may  be  taken  as  having  been  used  as  words 
of  procreaUon,  so  as  to  ereate  an  estate 
tail  in  a  devisee,  has  lieen  passed  upon  by 
the  courts. 

While  instances  are  common  in  which  the 
words  "lawful  heirs"  In  a  devise  have  been 
taken  as  words  of  procreation,  thereby 
creating  an  estate  tail  <e.  g.,  Williams  v. 
McCall,  12  Conn.  828;  Covert  t.  Robinson, 
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the  hands  of  my  testatrix  or  administrator 
of  my  estate.  I  give  and  bequeath  to  my 
ever  faithful  and  beloved  wife,  Sarah  Y. 
Meader,  the  full  occupancy  and  control  of 
all  the  residue  of  my  personal  and  real  es- 
tate during  her  lifetime,  except  as  herein- 
after provided.  And  I  also  will  and  direct 
that  my  said  beloved  wife  may  and  shall  at 
pleasure  sell  and  dispose  of  any  portion  of 
my  personal  property  as  shall  best  suit  her 
own  interest  and  convenience.  I  repose  un- 
limited confidence  in  her  fidelity  and  ability, 
and  prayerfully  and  hopefully  commit  her- 
unto  the  hands  of  God  as  "unto  a  faithful 
Creator."  Amen.  I  give  and  bequeath 
unto  my  very  Idnd  son-in-law,  Ahira  Smith, 
and  to  my  most  affectionate  and  dutiful 
daughter,  Matilda  J.  Smith,  wife  of  the  said 
Ahira  Smith,  all  my  fanning  utensils,  house- 
hold and  kitchen  furniture,  and  so  much 
thereof  at  my  death  as  my  said  wife  can  of 
her  own  free  will  and  accord  conveniently 
spare,  and  the  residue  at  her  death.  The 
balance  of  all  my  estate,  both  personal  and 
real,  I  give  and  bequeath  to  my  dear  chil- 
dren, John  Meader.  Ezekiel  E.  Meader,  Hen- 
ry Meader  and  Matilda  J.  Smith,  and  to 
their  personal  and  lawful  heirs,  share  and 
share  alike.  (See  over  on  next  page.)  I 
hereby  constitute  and  appoint  my  said  be- 
loved wife,  Sarah  Y.  Meader,  sole  executrix 
of  this  my  last  will  and  testament. 

In  witness  thereof  I  have  hereunto  set 
my  hand  and  seal  this  sixth  day  of  Septem- 
ber, in  the  year  of  our  Lord  1864. 

Henry  Meader.    [L.  &] 

The  will  was  admitted  to  probate  In  Cook 
county  December  S,  1888,  and  letters  of  ad- 
ministration with  the  will  annexed  were  is- 
sued to  the  testator's  daughter,  Matilda  J. 
Smith.  The  bill  alleges  tlu,t  Henry  Meader 
left  surviving  him  Sarah  Y.  Meader,  his 
widow,  John,  Esekiel  E.,  and  Henry  Meader, 
his  sons,  and  Matilda  J.  Smith,  his  dau^- 
ter,  as  his  only  children  and  heirs  at  law. 
iThe  theory  of  the  bill,  which  is  very  lengthy, 
covering  30  pages  of  the  abstract,  is  that, 
by  the  will  of  Henty  Meader,  his  four  cbil- 
dren  each  took  a  life  estate  in  the  undi- 

46  Pa.  274;  Moody  v.  Snell,  81  Pa.  350), 
this  has  always  bepn  due  to  the  prenence  of 
other  expreasionB  clearly  evincing  an  inten- 
tion to  use  such  phrase  in  the  sense  of 
"heirs  of  the  body."  Decisions  are  not 
wanting  which  declare  the  word  "lawful" 
to  be  insufficient  per  *e  to  show  an  inten- 
tion not  to  use  the  word  "heirs"  in  its 
ordinary  legal  sense,  as  a  word  of  inherit- 
ance or  limitation.  Wool  v.  Fleetwood,  136 
N.  C.  460,  67  L.ELA.  444,  48  8.  E.  785; 
Deemer  v.  Keasinger,  206  III.  07,  flO  N.  B. 
28. 
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Un^  ahall  go  to  his  la<n*fal  heirs."  The 
court  said  (page  61  of  206  IlL) :  "In  le- 
gal effect  the  devise  to  William  h.  Deemer 
contained  in  the  codicil  and  that  contained 
in  the  will  are  the  same, — ^that  Is  to  aay,  a 
freehold  estate  ^  each  of  said  proTisitms 
is  given  to  William  L.  Deemer  and  an  es- 
tate in  fee  is  limited  immediately  to  his  law- 
ful heirs,  and  the  fee  to  the  premises,  un- 
der the  codidl  ai  well  as  under  tlie  will, 
vested  in  William  L.  Deemer.  .  .  .  The 
words  ^nearest,'  'legal,*  'lawful,'  or  similar 
ezpressiODB  preceding  the  word  'heirs,'  with- 
out others  words  of  limitation,  in  a  devise, 
do  not  oonvert  the  word  lieirs'  from  a  word 
of  limitation  to  tliat  of  purcbue."  If  the 
word  "peisonat,"  as  usral  in  the  will,  is  to  he 
construed  as  a  limitation  to  the  heirs  of  the 
bodies  of  the  testator's  children,  then  it 
would  have  to  be  held  that  they  took 
only  a  life  estate;  but,  if  the  words  "person- 
al and  lawful  heirs"  were  intended  by  the 
testator  to  mean  the  heirs  in  general  of  his 
ehildrm,  then  said  children  took  an  estate 
in  f9B.  Counsel  say  in  their  briefs  they  have 
beea  unable  to  ^id  any  case  where  the 
word  "personal,"  as  used  in  this  will,  has 
Iwen  construed.  As  the  word  has  no  tech- 
nical l^al  meaning,  the  question  here  in- 
volved is  (me  of  oonstmotion. 

We  cannot  agree  with  counsel  for  appel- 
lants that,  as  used  in  this  will,  the  words 
"personal  and  lawful  heirs"  are  equivalent 
to  w  synonymous  with  "heirs  of  the  body 
begotten."  It  is  true,  as  said  by  Preston 
<voL  2,  p.  603):  "It  is  not  necessary  that 
the  words  of  procreation,  descriptive  of  the 
person  by  whom  or  on  whose  body  the  heirs 
inheritable  under  the  entail  are  to  be  begot- 
ten, shall  be  in  the  clause  of  immediate  gift 
to  the  donee.  It  will  be  sufficient  that,  on 
the  collective  sense  of  the  will  or  deed,  it 
appears  tliat,  by  the  heirs  described  in  that 
clause,  heirs  of  the  body  were  intended." 
It  is  necessary  to  the  creation  of  an  estate 
tail  that,  in  addition  to  the  word  "heirs," 
words  of  procreation  to  indicate  the  liody 
from  which  the  heirs  are  to  proceed  must 
be  used  or  necessarily  implied  from  the  lan- 
guage of  the  will.  1  Waahb.  Real  Prop.  S 
109;  2  BI.  Com.  p.  116;  Butler  v.  Huestis, 
68  m.  504,  18  Am.  Rep.  689;  Metzen  v. 
Schopp,  202  111.  276.  67  N.  E.  36.  In  Lehn- 
dorf  V.  Cope,  122  111.  317,  13  N.  E.  505.  it 
was  said  that,  while  the  ordinary  form  was 
to  make  the  gift  or  grant  to  the  donee  or 
grantee  "and  the  heirs  of  his  body,"  or  "heire 
upon  her  body  to  be  b^otten."  or  "upon 
her  body  to  be  begotten  by  A,"  there  is  no 
especial  efficacy  in  these  forms  of  words; 
and  an  estate  tail,  at  common  law,  may  be 
created  by  equivalent  words  "which,  by  nec- 
essary implication,  describe  and  designate 
the  particular  body  out  of  which  the  heirs 
17  LJUA.(N.S.) 


should  proceed.**  It  has  aeeordiug^  beat 
held  that  in  a  will  a  devise  to  one  "and  hia 
offspring,"  "hia  lineal  deeeendants,"  "hia  is- 
sue," "iiis  seed,"  uid  similar  expreauons 
in  the  oonneetion  used,  were  equivalent  to 
the  words  "heirs  of  the  body  batten."  The 
reason  for  suoh  construction  waa  that  tlw 
words  were  held  to  indicate  the  Iwdies  out 
of  which  the  heirs  should  issue,  and  clearly 
no  straining  of  words  was  required  in  ao 
wmstruing  the  language  used.  In  onr  (pin- 
ion "personal  and  lawful  heirs"  no  more 
indicates  tlw  bodies  out  of  which  the  heirs 
shall  issue  than  if  the  word  "personal"  had 
been  omitted.  They  are  no  more  words 
of  limitation  than  the  word  "diildrai'*  or 
"heirs,"  without  other  qualifleatioB.  In 
Leiter  t.  Sheppard,  86  III.  242,  a  deriae  to 
a  devisee,  "and  to  her  children,  beira,  and 
assigns  after  her,"  was  held  to  give  the  fee 
to  the  devisee.  In  Ryan  v.  Allen,  120  IIL 
S48,  12  N.  E.  65,  it  was  held  that  the  words 
"nearest,"  "next"  or  "first"  prefixed  to  the 
term  "heirs,"  without  use  of  other  words  of 
limitation,  would  not  vary  or  affect  the  de- 
vise. See  also  Silva  v.  Hopkinson,  158  IIL 
386,  41  N.  £.  1018;  Vangieson  v.  Henderson, 
160  III.  119.  30  X.  E.  974. 

It  is  contrary  to  the  policy  of  our  law  and 
the  spirit  of  our  statute  to  tie  up  property; 
and  courts  are  not  disposed  to  adopt  a  eoa- 
struetiOD  that  will  {noduee  that  result,  bat, 
on  the  oontrary,  where  it  ean  he  done  with- 
out vlidating  a  settled  rule  of  law,  th^  will 
ad<^  the  ooDstmetion  that  will  0n  an  ea- 
tate  of  inheritance  to  the  first  U^cer.  Let- 
ter T.  Sheppard,  supra;  Davis  v.  Ripley,  194 
111.  399,  62  N.  E.  8S2;  EeUett  T.  Shepard, 
130  111.  433,  28  N.  E.  761.  34  N.  E.  2S4; 
Strawbridge  v.  Strawbridge,  220  HL  61, 
4  LJUA.(N.8.)  948, 110  Am.  St.  Rep.  226,  77 
N.  K  78;  Dick  v.  Rieker.  222  IIL  413,  113 
Am.  St  Rep.  426,  78  N.  £.  823.  In  Butler  t. 
Huestis,  68  IIL,  it  was  said  4  page  603): 
"If  we  are  to  interpret  wills  in  the  light  cS 
precedents,  we  ought  to  follow  those  that  are 
most  in  harmony  with  the  genius  and  laws 
of  this  country  and  the  manners  and  cus- 
toms of  its  people.  We  ought  rather  to  be 
guided  by  those  that  would  most  effectually 
do  justice,  and  not  by  such  as  would  give 
an  arlntrary  and  technical  meaning  to 
words  never  understood  or  contemplated  by 
the  testator;  that  may  defeat  all  the  objects 
of  his  beneficence,  as  manifested  by  the  last 
solemn  act  of  his  life,  in  dlsposhig  of  hia 
properly  to  those  be  may  desm  most  worthy 
of  his  tKranty." 

In  the  introductory  part  of  the  will  the 
testator  gives  reasons  for  making  the  will 
and  disposing  of  the  property  "which  I  may 
leave  to  my  heirs  at  my  death;"  and  no  r«f- 
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erenee  anywhere  in  the  will  is  made  the 
testatOT  about  leaving  property  to  any  other 
persona  than  his  widow  and  children.  In 
the  residuary  clauBe  he  disposes  of  both 
personal  and  real  estate,  and  the  language 
used  ie  applicable  to  both.  No  estate  tail 
can  be  created  in  personal  property,  and  the 
testator  must  be  held  to  have  intended  that 
the  devisees  should  take  the  personal  prop- 
erty absolutely.  The  fact  that  he  included 
real  estate  in  the  same  sentence  of  the  will, 
when  not  otherwise  indicated  in  some  other 
part  of  the  instrument,  indicates  an  inten- 
tion that  the  devisees  should  take  the  same 
estate  in  the  land  that  they  were  given  in 
the  personal  property.  This,  of  course,  is 
not  conclusive,  but  is  an  important  circum- 
stance to  be  considered  in  arriving  at  the 
intention  of  the  testator.  In  Leiter  v.  Shep- 
pard,  86  HI.,  it  was  said  (page  247) :  "The 
fact  that  personal  estate  was  comprehended 
in  this  residuary  clause  and  was  expected 
by  the  testator  to  go  with  the  shares  of  real 
estate  in  question,  to  the  legatees  named, 
is  an  indication  that  an  absolute  estate  was 
intended  to  be  given  them."  This  language 
was  substantially  quoted  and  applied  in 
Giles  V.  Anslow,  128  lU.  187,  21  N.  E.  225. 

Greater  latitude  i>  allowed  In  the  con- 
struction of  wills  than  is  allowed  in  the  oon- 
structior  of  deeds.  In  the  former,  effect  is 
to  be  given  to  the  intention  of  the  testator, 
and  this  is  to  be  determined  from  a  consid- 
eration of  all  of  the  provisions  of  the  in- 
strument. When  such  intention  is  ascer- 
tained, if  not  in  conflict  with  some  rule  of 
law,  it  is  to  be  given  effect  in  the  construe* 
tion  of  the  will.  In  Blackmore  v.  Black- 
more,  187  ni.  102,  108,  58  N.  E.  410,  412, 
the  court  said:  "A  technical  eonttruetion 
of  words  and  phrases,  although  prima  faeie 
the  one  which  should  prevail,  will  not  be 
carried  to  the  otent  of  defeating  any  ob> 
vious  general  intention  of  the  testator,  since 
wills  are  often  prepared  by  those  wholly  un- 
acquainted with  the  precise  technical  force 
of  legal  formulas,  and  who,  from  a  conscious- 
ness of  such  deficient,  often  exert  them- 
selves to  drag  In  sneh  phrases  wherever  they 
suppose  they  woold  |m>bably  have  been 
adopted  by  an  experienced  draughtsman." 

Our  conclusion  is,  from  the  language  need 
by  the  testator  In  his  will,  that  it  was  his 
intention  to  give  his  four  children  named  an 
estate  in  fee  in  the  real  estate;  and  to  so 
construe  the  will  is  not  contrary  to  and 
does  not  conflict  with  ai^  settled  rule  of  law 
or  rule  of  property.  It  is  unnecessary, 
therefore,  to  refer  to  the  question  of  laches 
discussed  by  counsel  in  their  briefs. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Petition  for  reh«arii|g  denied  Jnne  9, 

1908. 
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V. 

EDNA  A.  PUCKETT  et  al. 

(—  Kan.  —,  94  Fm.  132.) 

bmnmce  ~  beneltt  oerttflcate  —  Inter- 
est of  member. 

1.  A  member  of  a  mutual-benefit  society 
who  holds  a  certiflcate  of  insurance  therein 
has  no  interest  in  the  fund.  He  possesses 
simply  the  power  of  appointment,  which,  if 
not  exercised,  becomes  inoperative.  Neither 
the  certiflcate  nor  the  {Httceeds  become  » 
part  of  the  estate  of  the  member. 

Same  —  change  of  beneficiary  —  wllL 

2.  A  member  oi  a  mntnal-beneflt  aoeiety 
who  is  the  holder  of  insurance  therein  has 
no  interest  in  the  certificate  which  can  be 
disposed  of  by  will.  And,  where  the  rules 
and  by-laws  of  the  order  and  the  contract  of 
insurance  provide  a  method  by  which  a 
change  of  beneflciary  may  be  made  by  the 
member,  that  method  must  be  followed ;  and 
a  testamentary  direction  will  be  held  in- 
effectual as  a  new  designation. 

Same  —  interest  of  beneflciary  —  nature. 

8.  Where  the  beneflciary  named  in  a  bene- 
fit certificate  issued  by  a  mutual-benefit  so- 
ciety dies  before  the  insured  member,  no 
interest  in  the  fund  vests  in  the  beneficiary, 
and  her  heirs  cannot  take  the  fund  in- 

Headnotei  1^  Fobieb,  J. 

Oaae  Itotm.  —  MMapoaUton  o/  fund  In 
mnUual  Tteiwft  aoote^  upon  faUiurm 
of  boneJMary, 

It  is  a  general  rule  tint  tiie  member  of  a 
nintnal-benefit  association  haa  no  property 
right  in  the  fund  which  the  association  un- 
dertakes to  pay  upon  his  death,  but  has 
only  the  power  of  a^pointiiw  a  beneficiary. 

It  is  so  declared  in  the  following  cases, 
which  pass  upon  the  right  to  the  benefit  in 
case  of  failure  of  a  beneficiary:  Duvall  v. 
Goodson,  79  Zj.  224;  Worley  v.  North- 
western Masonio  Aid  Asso.  3  MeCrary,  63, 
10  Fed.  227 ;  Kemer  v.  Grand  Lodge,  A.  O. 
U.  W.  38  Mo.  App.  543 ;  Eastman  v.  Provi- 
dent Mut.  Relief  Asso.  62  N.  H.  655 ;  Greeno 
T.  Greeno,  23  Hun,  479;  Masonic  Mut.  Re- 
lief Asso.  V.  McAuI^,  2  Mackey,  70;  Swift 
V.  Railway  Pass.  A.  F.  0.  Mut.  Aid  &.  Ben. 
Asso.  06  111.  309;  Supreme  Council,  C.  M. 
B.  A.  T.  Priest,  46  Mich.  429,  9  N.  W.  481 ; 
Arthur  T.  Odd  Fellows'  Beneficial  Asso.  29 
Ohio  St.  657. 

In  passing  upon  the  interest  of  a  mem- 
ber in  such  an  association,  the  court,  in 
Maryland  Mut.  Benev.  Soc.  I.  0.  R,  M.  v. 
Clendinen,  44  Md.  429,  22  Am.  Rep.  52. 
said:  "The  interest  acquired  by  a  member 
of  this  association  is  not  one  payable  to 
himself  or  for  his  own  benefit,  further  than 
his  funeral  expenses.  It  is  not  a  debitum  m 
prtetenti,  aoloendum  in  futuro;  if  the  de- 
ceased had  only  a  power,  and  not  an  in- 
terest or  property  in  the  sum  m  fund,  it 
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made  defendants,  and  that  the  court  deter- 
mine who  waa  entitled  thereto.  Thii  was 
done,  and  the  Pilcher  heirs  set  up  their 
claims  hy  proper  pleadings.  There  waa  a 
trial  to  the  court,  and  judgment  in  favor 
of  the  Dilley  children,  giving  to  each  one 
third  of  the  amount  of  the  certificate.  The 
Modem  Woodmen  of  America  and  the  Pil- 
cher heirs,  as  plaintiffs  in  error,  seek  to  re- 
verse the  judgment,  and  Edna  A.  Fuckett 
files  a  cross  petition  claiming  that  the  court 
should  have  adjudged  her  entitled  to  the  full 
amount  of  the  certificate. 

The  rules  and  regulations  of  the  order  in 
force  at  the  time  of  the  death  of  William 
Pilcher  provide  as  follows: 

"Sec.  41.  Who  may  be  Beneficiaries. 
Benefit  certificates  shall  be  made  payable 


only  to  the  wife,  surviving  children,  or 
some  other  person  or  persons  specifically 
named  in  said  benefit  certificate  as  bene- 
ficiary, who  are  related  to  the  member  a» 
heir,  blood  relative,  or  person  dependent 
upon  him,  or  member  of  his  family  whom 
the  applicant  shall  designate  in  his  appli- 
cation: Provided,  however,  that  no  payment 
shall  be  made  upon  any  benefit  certificate 
to  any  person  who  does  not  bear  relation- 
ship as  wife,  surviving  child,  heir,  bki^xl 
relative,  or  person  dependent  upon,  or  mem- 
ber of  the  family  of,  the  member  ai  ttie  time 
of  his  death. 

"Sec.  42.  If  Beneficiary  dies,  Disposition 
of  Benefits.  In  the  event  of  the  death  of  a 
beneficiary  prior  to  the  death  of  a  muDDber, 
and  upon  the  failure  of  such  member  to  dts- 


to  an  emergency  fund,  from  which  pay- 
ment might  be  made  to  needy  members  of 
the  deeeaaed'a  family  i  and  aqy  portion  re> 
maining  after  such  use  waa  stipulated  to 
lapse  and  go  to  the  reserve  fund. 

But  in  Newman  t.  Covenant  Mut.  Ins. 
Asso.  76  Iowa,  66,  1  L.R.A.  669,  14  Am.  St. 
Rep.  196,  40  N.  W.  87,  where  the  certificate 
was  payable  to  the  devisees  of  the  member 
as  designated  in  his  last  will,  it  waa  held 
that  the  heirs  of  the  member  were  the  benefi- 
ciaries upon  failure  to  designate.  To  the 
same  effect  is  Covenant  Mut.  Ben.  Asso.  v. 
Sears,  114  111.  113,  29  N.  E.  480. 

And  in  Supreme  Lodge,  K.  &  L.  H.  v.  Menk- 
hausen,  100  111.  App.  665,  afllrmed  tn  209 
111.  277,  65  L.R.A.  608,  101  Am.  St.  Rep. 
239,  70  N.  E.  S67.  where  the  beneficiary  was 
precluded  from  taking  because  he  murdered 
the  member,  and  the  purpose  of  the  order 
was  to  furnish  the -benefit  to  the  widow, 
heirs,  etc.,  on  the  death  of  the  member,  and 
its  by-laws  provided  that  the  benefit  might 
be  made  payable  to  the  member's  wife,  hus- 
band, children,  etc.,  it  was  held  that  the  fund 
did  not  lapse,  but  went  to  the  children  of  the 
deceased  member.  To  the  same  effect  is 
Schmidt  T.  Northern  Life  Asso.  112  Iowa, 
41,  61  L.R.A.  141,  84  Am.  St.  Bep.  323,  88 
N.  W.  800. 

So,  in  Chicago  Guaranty  Fund  life  Soc 
v.  Wheeler,  79  111.  App.  241,  the  society  con- 
tended that,  according  to  the  contract,  it 
was  bound  to  pay  no  one,  no  beneficiary  hav- 
ing been  named,  but  it  was  held  that  the 
substantial  undertaking  was  to  pay  to  some 
of  the  persons  named  in  the  constitution  and 
charter  of  the  society  if  there  was  a  failure 
to  designate,  the  purpose  of  the  society  be- 
ing to  furnish  benefit  to  the  widow,"  etc., 
of  the  member.  Same  effect.  Caudell  v. 
Woodward,  16  Ky.  L.  Rop.  63;  Gibba  v.  An- 
derson, 16  Ky.  L.  Rep.  397. 

Most  courts  grasp  at  provinions  of  the 
eonstitutions,  charters,  and  bv-Iaws  of  the 
socie^,  both  general  and  sprcial.  to  prevent 
a  forfeiture ;  and  the  disposition  of  the  bene- 
fit is  generally  determined  by  these  provi- 
sions. 

In  the  following  cases,  wliere  the  deaipiia- 
tion  was  Invalid  as  provided  in  the  by-laws, 
17LJLA.(N.S.} 


the  boiefit  wmt  to  the  member'a  heirs: 
Rindge  r.  New  England  Mnt  Aid  Roe.  146 
Mass.  286,  16  N.  E.  628;  Sargent  v.  Supretae 

Lodge,  K.  H.  158  Mass.  657,  33  N.  E.  «S0; 
Shea  V.  Massachusetts  Ben.  Asso.  160  Mass. 
289,  39  Am.  St  Rep.  475,  35  N.  E.  855 ;  Burns 
T.  Grand  Lodge  A.  O.  U.  W.  163  Mass.  173. 
26  N.  E.  443 ;  Doherty  t.  A.  O.  H.  Widows' 
ft  Orphans'  Fund,  176  Mass.  286,  57  N.  E. 
463;  Supreme  Council,  O.  C.  F.  v.  Bennett. 
47  N.  J.  Bq.  SO,  19  AfL  786;  Clarke  t. 
Schwamnbe^,  162  Mass.  98,  S8  N.  B.  17: 
Boyden  v.  Maasaehusetta  l&sonie  life  Asao. 
167  Mass.  242,  46  N.  E.  736. 

And  in  the  following  cases  the  member's 
heirs  took  to  the  exclusion  of  the  benefleiarj'« 
heirs  or  representatives :  Easkins  Kendtll 
16S  Mass.  224,  35  Am.  St.  Rep.  490,  33  N.  E. 
496;  Espy  v.  American  Legion  of  Honor.  7 
Kutp,  134;  Speegle  t.  Sovereign  Camp,  W. 
W.  77  S.  C.  617,  68  8.  E.  436;  Fischer  v. 
American  L^ion  of  Honor,  168  Pa.  283,  31 
Atl.  1089;  Supreme  Council  A.  L.  H.  v. 
Gehrenbeck,  124  Cal.  43,  56  Pac.  640;  Michi- 
gan Mut  Ben.  Asso.  v.  Rolfe,  76  Mich.  146. 
42  N.  W.  1094;  Supreme  Council  R.  A.  v. 
Bevis,  106  Mo.  App.  429,  80  S.  W.  739 :  Rich- 
mond T.  Johnson,  28  Minn.  447,  10  N.  W. 
696;  Daniels  t.  Pratt.  143  Mass.  216,  10  N. 
E.  166. 

In  the  following  cases  the  member's  heirs 
took  to  the  exclusion  of  one  whose  designa- 
tion was  invalid:  Lister  v.  Lister,  73  Mo. 
App.  99 ;  Schonfleld  v.  Turner,  76  Tex.  334, 
7  L.R.A.  189,  12  S.  W.  626. 

So,  in  Northwestern  Masonic  Aid  Asso. 
T.  Jones,  154  Pa.  99,  36  Am.  St  Rep.  810. 
26  Atl.  263,  the  benefit  went  to  the  heir« 
at  law  of  the  member,  and  was  administered 
according  to  the  intestate  law. 

And  in  Keener  v.  Grand  Lodge,  A.  0.  U- 
W.  38  Mo.  App.  643,  provisions  of  the  so- 
ciety's laws  were  construed  to  pass  the  bene- 
fit to  the  member's  heirs,  widow,  fie  and 
not  to  work  a  forfeiture.  To  the  e«mp  ef- 
fect are  Cullin  t.  Supreme  Tent.  K.  il.  W.  77 
Hun.  6,  28  N.  T.  Supp.  276,  and  Smith  v. 
Covenant  Mut.  Ben.  Asso.  24  Fed.  685. 

And  in  Greeno  v.  Greene,  23  Hun,  478. 
the  member's  heirs  took  to  the  excluaion  of  a 
devisee.   To  the  same  effect  is  Supreme 
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ignate  another  beneficiary,  then  the  amount 
to  be  paid  under  the  benefit  certificate  shall 
be  payable  to  the  other  surriTing  benefi- 
ciaries, if  any  there  are,  or  if  no  beneficiary 
survive  him,  then  to  the  wife  of  such  mem- 
ber, if  Bhe  survives  him,  and  in  case  he  has 
no  surviving  wife,  to  his  legal  heirs." 

In  addition,  §  43,  entitled  "Change  of 
Beneficiaries,"  {H^vides,  in  substance,  that 
a  member  in  good  standing  who  may  de- 
sire to  change  the  name  of  the  beneficiary 
ahall  pay  a  fee  of  50  cents,  and  deliver  his 
certificate  with  Ute  surrender  clause  duly 
executed  by  him,  designating  such  change; 
and  that  no  change  in  the  beneficiary  shall 
be  effective  or  of  binding  fbree  until  the  old 
certificate  be  delivered  to  the  head  clerk  and 
a  new  certificate  tosued  during  the  lifetime 

Council  A.  li.  H.  t.  Perry,  140  Mass.  680,  6 
E.  684. 

In  the  following  cases  the  widow  and  ehfl* 
dren  id  the  m^lMr  took  to  the  exclusion  of 
a  creditor  named  as  beneficiary:  Kentucl^ 
Grangers'  Mut.  Ben.  8oc.  v.  McGregor,  7 
Ky.  L.  Rep.  750;  Gibson  v.  Kentucky  Gran- 
gers' Mut.  Ben.  Soc.  S  Ky.  L.  Rep.  621; 
Dale  v.  Brumbly,  96  Md.  674,  64  Atl.  655; 
Carson  v.  Vicksburg  Bank,  75  Miss.  167,  37 
L.R.A.  6S9,  66  An.  St.  Rep.  696,  22  So.  1. 

And  In  the  following  cases  the  benefit 
went  to  the  member's  wife  or  children  to  the 
exclusion  of  his  administrator:  Deacon  t. 
Clarke,  112  Tenn.  289,  79  S.  W.  383;  Fenn 
v.  Lewis,  10  Mo.  App.  478,  affirmed  in  81 
Mo.  259 ;  Whitehurst  v.  Whitehurst,  83  Va. 
163,  1  S.  E.  101. 

And  in  O'Neal  t.  O'Neal.  100  Ej.  113.  68 
S.  W.  020,  tiie  member's  widow  todc  to  the 
exelucion  of  his  father. 

So,  in  Grand  Lodge,  A.  O.  U.  W.  T.  Con- 
nolly, 68  N.  J.  Eq.  39.  43  Atl.  286,  the 
widow  received  the  benefit  where  the  desig- 
nation was  invalid.  To  the  same  effect  is 
Weinstein  v.  Weinstein,  120  App.  Div.  496, 
104  N.  Y.  Supp.  1113. 

And  in  Mattison  t.  Sovereign  Camp  W. 
W.  26  Tex.  Civ.  App.  214,  60  S.  W.  897,  the 
widow  of  the  member  took  to  the  exduBion 
of  his  brothers. 

So,  in  Re  Arthars,  20  Phila.  287.  the 
widow  took  in  preference  to  a  deceased  bene- 
ficiary's representatives.  To  the  same  effect 
are  Re  Arthars,  20  Phila.  291,  and  Riley 
T.  Riley,  76  Wis.  464,  44  N.  W.  112. 

And  in  Supreme  Council,  A.  L.  H.  T. 
Adams,  68  N.  H.  236,  44  Atl.  380,  the  widow 
took  to  the  oclusion  of  representatives  of 
the  beneficiary,  under  by-laws  passed  sub- 
sequent to  the  issuance  of  the  certificate. 

So,  in  Harris  v.  Harris,  44  Tex.  Civ.  App. 
152,  97  S.  W.  604,  the  benefit  was  held  to 
go  to  the  widow  to  the  exclusion  of  chil- 
dren of  a  prior  marriage.  To  the  same  ef- 
fect is  Given  t.  Odd  Fellows'  Mut  L.  Ins. 
Co.  71  Wis.  547,  S7  N.  W.  817. 

In  Supreme  Lodge  0.  M.  P.  Dewey 
(Supreme  Lodge  0.  M.  P.  v.  Nevina)  142 
Mich.  666,  3  L.R.A.{N.S.)  334,  113  Am.  St. 
Rep.  606.  106  N.  W.  140,  7  A.  &  E.  Ann. 
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of  the  member.  It  also  provides  that  the 
new  beneficiary  or  beneficiaries  named  shall 
he  within  the  description  of  benefloiariei 
mentioned  in  §  41. 

Edna  A.  Puckett  based  her  claim  upon  the 
last  will  and  testament  of  William  Pileher. 
deceased.  This  will  was  executed  on  the  3d 
day  of  January,  1902.  It  devised  all  of  his 
property,  real  and  penmal,  to  the  Dill^ 
children.  The  fourth  paragraph  reads  as 
follows:  "The  beneficiary  certificate  which 
I  hold  in  the  Modem  Woodmen  is  not  in- 
tended to  be  included  in  the  provisitms  of 
this  will  but  it  is  my  will  that  upon  my 
decease  the  sum  designated  in  said  certifi- 
cate be  paid  to  the  beneficiary  ttierein 
named." 

In  her  petition  it  was  alleged  that,  at 

Cas.  681,  the  husband  of  tiie  member  took 
to  the  exclusion  M  one  not  entttled  to  be 
named  as  beneficiary. 

And  in  Grand  Lodge,  A.  0.  U.  W.  v.  Gau- 
dy, 63  N.  J.  Eq.  692,  63  Atl.  142,  the  mem- 
ber's children  took  to  the  exclusion  of  one 
whose  designation  was  invalid. 

So,  in  Handwerker  t.  Diermeyer,  96  Tenn. 
619,  86  8.  W.  869,  children  by  a  prior  mar- 
riage of  the  member's  wife  were  excluded  in 
favor  of  children  by  her  marriage  witJli 
member. 

In  Pease  ▼.  Supreme  Assembly  R.  S.  O. 
F.  176  Mass.  506,  67  N.  E.  1003,  under  by- 
laws amended  after  the  decease  of  the  bene- 
ficiary, the  next  of  kin  of  the  member  took 
to  the  exclusion  of  the  beneficiary's  next  of 
kin. 

In  Jewell  v.  Grand  Lodge,  A.  O.  V.  W. 
41  Minn.  406,  48  N.  W.  88,  the  benefit  was 
held  to  go  to  the  member's  relatiTos,  as 

named  in  the  by-laws. 

And  in  Re  Smith,  42  Misc.  639,  87  N.  Y. 
Su]Ht.  726,  the  fund  was  distributed  ac- 
cording to  the  statute  of  distribution,  where 
a  designation  in  a  will  was  inTatirl. 

So.  in  Moss  T.  Littleton,  6  App.  D.  C.  201, 
the  fund  was  distributed  according  to  the 
proriaitHis  of  the  by-laws,  and  not  of  the 
member's  wilL  To  the  same  effect  is  Grand 
Lodge,  A.  O.  U.  W.  t.  Pisk,  126  Mich.  366. 
86  N.  W.  876. 

And  in  Arthur  v.  Odd  Fellows'  Beneficial 
AsBO.  29  Ohio  St.  667,  a  provision  of  the 
by-laws  prevailed  as  against  an  attempted 
devise. 

And  in  Munroe  v.  Providence  Permanent 
Firemen's  Relief  Also.  10  R.  I.  401,  34  Atl. 
097,  the  society  was  held  liable  to  the  claw 
entitled  to  take  by  the  by-laws  although  no 
designation  was  made. 

So,  in  Supreme  Council,  R.  A.  v.  Kacer. 
96  Mo.  App.  93,  60  S.  W.  671,  provisions 
were  construed,  and  the  member's  relatives 
were  held  entitled  to  the  fund  where  the 
member  and  beneficiary  perished  in  the 
same  catastrophe.  To  the  same  effect. 
Southwell  V.  Gray,  35  Miec  740,  72  N.  Y. 
Supp.  342. 

And  in  Bishop  v.  Grand  Lodge,  E.  O.  M. 
A.  112  N.  Y.  627,  20  N.  E.  662,  the  member'" 
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the  time  tbe  will  was  prepared,  the  testator 
made  certain  siatemettts  to  his  attorney  ex- 
pressing his  desire  that  the  proceeds  of  the 
certificate  in  question  should  be  paid  In  full 
to  Edna  A.  Puekett;  that  he  was  advised 
that  he  had  Uie  right,  under  the  by-laws  of 
the  order,  to  change  the  beneficiary  at  any 
time;  that,  upmi  being  so  advised,  he  di- 
rected the  above-mentioned  clause  of  his 
Will  to  be  written;  that  it  was  his  Intention 
thereafter  to  cdiange  the  beneficiary  so  that 
the  proceeds  should  be  paid  to  Edna  A. 
Puekett,  but  that  he  was  ill  and  unable  to 
attend  to  business  and  continued  so  until 
the  date  of  his  death,  which  aoeounted  for 
his  failure  to  make  tiie  change  in  the  eer- 
tiflcate;  that  he  had  a  spedid  inducement 
to  proride  for  the  plaintiff,  because,  for 
more  than  two  ycMS  before  his  death,  she 
nursed  and  cared  for  him.  It  was  the  the- 
ory of  the  petition  that  such  a  latent  ambi- 
guity in  the  fourth  clause  of  the  will  was 
shown  to  exist  by  the  facts  stated,  as  to 


authorize  the  admission  of  parol  testinianf 
to  explain  the  testator's  intention;  mnd  that 
his  Intention  should  preraiL  Over  fb»  ob- 
jections of  defendants,  the  court  admitted 
testimony  of  this  character,  which  la  as- 
signed as  one  of  the  errors  complained  of. 

Messrs.  Carr  W.  Taylor  and  George  K. 
Battln  for  plaintift. 

Messrs.  Vandereer  A  Martin  for  da- 
fendants. 

Porter,  J.,  delivered  tiie  opinion  of  tts 
court: 

We  shall  first  notlee  tiie  oontentioiH  of 
the  cross  petitioner,  Edna  A.  PndEett,  which 
are  that  Uie  certificate  was  part  of  William 
Pilcher's  estate;  and  that,  under  the  fonitt 
paragraph  of  will,  as  explained  and  aid- 
ed by  the  parol  testimony  of  his  intentions, 
the  proceeds  should  be  paid  to  her;  that,  if, 
for  any  reason,  the  intent  of  the  testator 
thus  established  cannot  be  given  effect,  tlie 


family,  etc,  were  held  entitled  to  the  bene- 
fit; and  it  was  held  that  the  issuance  of  a 
certificate  was  not  a  condition  precedent.  To 
the  same  effect  in  Pfeifer  v.  Supreme  Lodge, 
B.  S.  B.  8.  173  N.  Y.  418,  66  K.  E.  108. 

In  Kaemmerer  v.  Kaemmerer,  231  III.  164, 
S3  N.  E.  138,  where  the  fund  was  claimed 
1^  the  widow  and  also  by  some  of  the  mem- 
ber's children,  and  there  was  no  express  pro- 
vision for  disposition  of  the  fund  in  case  of 
failure  of  the  beneficiary,  hut  it  was  pro- 
vided that  benefits  should  be  paid  only  to 
the  families,  heirs,  etc.,  it  was  held  dis- 
tributable according  to  such  /provision ;  and 
a  by-law  under  which  some  of  the  parties 
claimed,  adopted  after  the  Issuance  of  the 
cprtificate,  providing  for  such  contingency, 
was  held  not  to  apply,  it  not  being  retro- 
spective in  operation. 

In  Britton  v.  Supreme  Council,  R.  A.  46 
N.  J.  Eq.  102,  IS  Am.  St.  Rep.  376,  18  Atl. 
675,  affirmed  in  47  N.  J.  Eq.  325,  21  Atl.  754, 
there  was  a  conflict  of  provisions,  and 
'*hetr8"  was  construed  as  meaning  "next  of 
kin." 

And  in  Walsh  v.  Walsh,  66  Hun,  207,  20 
N.  Y.  Supp.  933,  affirmed  in  143  N.  Y.  662, 
30  N.  E.  21,  "legal  heirs"  was  construed  as 
meaning  those  who  would  take  in  case  of 
intestacy. 

In  Simon  v.  O'Brien,  87  Hun.  160,  33  N.  Y. 
Supp.  816,  where  the  member's  beneficiary 
predeceased  him  and  no  other  designation 
was  made,  it  was  held  that  the  beneflciaiys 
interest  was  contingent,  and  wholly  devested 
hy  her  death  before  the  member,  so  that  the 
case  then  stood  as  though  no  beneficiary  had 
been  named ;  and  where,  by  the  provisions  of 
the  contract,  upon  proof  of  permanent  dis- 
ability the  member  was  entitled  to  receive 
one  half  the  benefit,  it  was  held  that  his  in- 
terest was  a  vested  one,  so  that,  under  the 
facts  of  the  ease,  the  fund  went  to  his  legal 
representative. 

In  Bona  ft  Daughters  of  Job  v.  Wilson 
17LaLA.(N.S.) 


(Ga.  App.)  61  8.  E.  134.  where,  by  the  by- 
laws, the  benefit  was  payable  to  the  person 
in  whose  favor  the  member  should  make  his 
will,  and  he  died  without  making  a  will,  it 
was  held,  where  it  was  shown  to  be  the  cus- 
tom of  the  society  to  pay  the  benefit  to  the 
surviving  monber  ot  deceased's  family  and 
that  this  custom  was  In  accord  with  its  In- 
laws, that  the  widow  was  entitled  to  the 
fund. 

In  Hadley  v.  Odd  Fellows'  Beneficial 
Asso.  173  Mass.  583,  54  N.  E.  34S,  at  the 
time  the  certificate  was  issued,  it  was  un- 
necessary to  designate  a  beneficiary  if  the 
member  left  a  widow.  The  by-laws  were 
subsequently  amended,  mslcing  the  benefit 
payable  to  such  person  or  persons  aa  the 
member's  certificate  required.  It  was  held 
that  these  words  were  chosen  in  view  of 
the  outstanding  certificates  which  designated 
no  beneficiary,  and  which,  when  issued, 
had  the  effect  to  make  the  benefit  payable  to 
the  widow  if  there  was  one,  and  that  it  was 
the  intention  that  this  should  continue;  so 
that,  upon  the  death  of  the  member  and  fail- 
ure to  designate  a  benefldaiy,  the  fimd 
passed  to  the  widow. 

In  Brew  v.  Clement,  48  Kan.  386.  29  Pae. 
704,  where  the  beneficiary  died  before  the 
member,  and  the  beneficiary  and  also  the 
member  gave  the  proceeds  of  the  insurance 
to  their  dauj^ter  by  will,  it  was  held  that 
the  daughter  thereby  became  entitled  to  the 
fund, — at  least  as  against  other  heira  of  the 
parties,  who  were  the  only  contestants  in 
the  case,  the  fund  having  been  paid  into 
court  by  the  insurer. 

For  note  on  the  right  to  change  beneficia- 
ries by  will,  see  case  note  to  Re  Harton,  4 
L.R.A.(N.S.)  939. 

For  note  as  to  the  meaning  of  the  word 
"family"  in  statutra  and  by-laws  <tf  sc^ 
cieties  of  this  ehu«cter,  see  note  to  Supreme 
Lodge  O.  M.  P.  T.  Nevlns,  3  LJLA.a7JS.) 
384. 
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foartb  paragraph  of  the  will  should  be  con- 
Bidered  null  and  void,  and  the  three  Dil- 
ley  children  would  then  be  entitled  to  take 
under  the  second  paragraph  of  the  will;  al- 
so that,  if  the  court  should  hold  the  will  in- 
f>perative  as  to  the  certificate,  then  Emma 
H.  Pilcher.had  a  Tested  right  in  it,  which 
passed  at  her  death  to  her  heirs.  None  of 
these  contentions  are  sound.  The  certificate 
is  no  part  of  the  estate  of  the  member. 
Olmstead  t.  Masonic  Mut.  Ben.  Soc.  37  Kan. 
93,  U  Fac.  449.  It  is  inoonsiatent  with  the 
theory  upon  which  l>aneflt  societies  are  or- 
ganized that  the  proceeds  of  a  benefit  cer- 
tificate should  be  considered  assets  of  the 
member's  estate.  Otherwise  it  would  be- 
came liable  for  his  debts  and  the  costs  of 
adrntniBtration, — something  not  within  the 
eontemplation  and  purpose  for  which  such 
orders  are  established.  The  insured  mem- 
ber himself  has  no  interest  in  the  fund.  He 
possesses  simply  a  power  of  appointment 
which,  if  not  exarcised,  becomes  inoperative. 
Rollins  T.  McHatton,  16  Colo.  203,  26  Am. 
St.  Rep.  260,  27  Pac.  254;  Hellenberg  t. 
District  No.  1,  I.  O.  B.  B.  94  N.  Y.  680: 
Baoon,  Ben.  Soo.  |  243;  Fisher  v.  Donovan, 
67  Neb.  861.  44  L.B^  383,  77  N.  W.  778; 
Northwestern  Masonie  Aid  Asio.  t.  Jones, 
164  Fa.  00,  86  Am.  8t  Rep.  810,  28  AtL 
263;  Keener  Grand  Lodge,  A.  O.  U.  W. 
38  Mo.  App.  643;  Kantman  Frovident 
Mut.  Relief  Aaso.  82  N.  H.  666;  Coleman 
T.  Supreme  Lodge,  E.  H.  18  Mo.  App.  180. 
Again,  where  the  roles  and  by-laws  of  the 
order  prescribe  the  way  in  which  a  bene- 
ficiary may  be  changed,  and  require  that  the 
procedure  shall 'be  followed  in  order  to  ef- 
fect a  valid  change,  the  rules  and  by-Iawa 
control,  and  a  testamentary  direction  is  in- 
eflfectual.  In  Olmstead  t.  Masonic  Mut.  Ben. 
Soc.  Bupra,  it  was  expressly  held  not  to  be 
within  the  power  of  such  member  to  change 
the  beneficiary  by  will,  but  that,  in  order 
to  effect  such  change,  the  procedure  pre- 
scribed by  the  rules  and  by-laws  of  the  or- 
der which  are  a  part  of  the  contract  must 
be  followed.  In  the  opinion  Mr.  Justice 
Johnston,  speaking  for  the  court,  said:  "We 
ara  to  decide  whether  the  beneficiary  named 
in  the  certificate  ooold  be  changed,  and  the 
fond  disposed  of,  by  the  will,  as  was  at- 
tempted to  be  done.  .  .  .  The  assured 
had  no  interest  in  the  benefit  resulting  from 
his  membership.  In  no  event  was  it  payable 
to  him,  nor  oould  it  become  a  part  ol  his 
estate;  and,  having  no  interest  in  Uie  fund, 
what  was  there  for  him  to  bequeath  t  We 
think  the  will  was  ineffectual  to  change  the 
beneficiary  or  direct  the  fund  from  the  per- 
sons named  in  the  certificate."  In  Daniels 
T.  Pratt,  143  Mass.  218, 10  N.  E.  166.  where 
]7LJLA.(N.Sw) 


the  by-laws  of  the  society  provided  that  no 
change  of  beneficiary  should  be  valid  except 
when  made  in  accordance  with  the  rules  of 
the  order,  the  last  will  of  the  member  was 
held  ineffectual  as  a  change  of  designation. 
These  views  are  supported  by  the  weight  of 
reason  and  authority.  The  decisions  gen- 
erally are  to  the  effect  that  the  member  of 
a  benefit  society  who  is  the  holder  of  a  cer- 
tificate of  this  character  has  no  interest  in 
the  certificate  which  can  be  disposed  of  by 
will.  In  Kemper  v.  Modern  Woodmen,  70 
Kan.  lis,  78  Pac.  452,  which  followed  and 
approved  the  Olmstead  Case,  supra,  there 
was  no  question  of  a  will;  but  it  was  square- 
ly decided  that,  in  order  to  effect  a  valid 
change  of  beneficiaries,  the  procedure  pre- 
scribed 1^  the  order,  which  is  part  of  the 
contract,  must  be  followed;  and  that  the 
rules  woA  by-laws  of  the  order,  in  respect 
to  the  procedure  for  changing  the  benefi- 
ciary, are  not  directory.  As  was  said  by 
the  court  in  Rollins  v.  McHatton,  16  Colo. 
203,  25  Am.  St.  Rep.  260,  27  Pac.  254 :  "It 
would  be  a  dangerous  precedent  were  we  to 
hold  that  the  designation  of  the  change  of 
beneficiary  by  enby  upon  the  books  of  the 
company  is  not  imperative.  Disregard  of 
the  prescribed  mode  of  snbstitutiim  would 
tend  to  frustrate  the  wise  and  benevolent 
object  to  which  thess  societies  owe  their 
existence." 

Cases  may  arise  where  equity  would  aid 
in  an  attempted,  but  uncfsnpleted,  change  of 
beneficiary,  where  the  assured  has  done  his 
part  in  making  the  substitution  in  accord- 
ance with  the  rules  and  laws  of  the  order; 
but  no  such  ease  is  presented  here.  Since 
Uie  certificate  never  became  a  part  of  the 
estate  of  William  Pilcher,  and  as  he  did  not 
possess  the  power  to  change  the  beneficiary 
by  will,  but  could  <mly  do  this  in  the  man- 
ner prescribed  by  the  laws  of  the  order,  the 
various  contentions  of  the  cross  petitioner 
must  fall.  The  will  itself,  however,  does 
not  attempt,  in  our  opinion,  either  to  dis- 
pose of  the  certificate,  or  to  change  the  bene- 
ficiary. In  the  fourth  clauae  it  is  expressly 
stated  that  the  certificate  is  not  included 
in  the  provisions  of  the  will.  We  may  con- 
cede that  the  parol  testimony  disclosed  a 
latent  ambiguity  in  the  will  when  it  showed 
that  the  beneficiary  whose  name  then  ap- 
peared in  the  certiflcate  mentioned  in  the 
fourth  clause  of  the  will  had  previously  died. 
The  same  testimony,  however,  showed  that 
the  testator  not  only  knew,  but  had  in  his 
mind  the  fact,  that  tba  braeficiary  named 
was  no  longer  living;  that  he  discussed  and 
considered  his  right  and  intention  there- 
after to  change  the  beneficiary.  So  that  it 
is  only  reasonable  to  presume  that  he  used 
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the  language  Tith  reference  to  his  Intention 
to  make  a  change,  and  that,  by  the  words 
"bonefieiary  therein  named"  he  meant,  not 
the  beneficiary  whose  name  at  that  time  ap- 
peared in  the  oertiflcate,  but  the  one  he 
oxpected  thereafter  to  name,  and  whose 
name  would  appear  in  the  certificate  at  the 
time  of  his  death.  We  have,  therefore, 
a  case  where  a  latent  ambiguity  is  created 
by  parol  testimony,  and  the  same  teetimony 
removH  the  ambiguity  and  leaves  the  lan- 
guage of  the  instrument  to  control.  17  Cyc. 
Law  ft  Piflc.  p.  677b.  William  Pileher  was 
for  several  years  an  officer  of  the  loeal  lodge 
and  familiar  with  the  by-laws  and  the  pro- 
cedure to  be  followed  in  order  to  make  a 
change  of  beneficiary.  The  evidence  in  re- 
buttal established  the  fact  that,  after  the 
oxccut-on  of  Uie  will,  he  was  uncertain  as 
to  his  desires  in  the  matter,  and  that  he 
never  made,  or  attempted  to  make,  any 
change  therein.  The  latent  ambiguity  in 
the  fourth  clause  having  been  removed  by 
the  same  testimony  whidi  created  it,  there 
is  no  ground  for  the  contention  that  this 
clause  should  be  held  null  and  void.  The 
Dilley  heirs,  therefore,  cannot  take  by  vir- 
tue of  the  second  clause  in  the  will,  which 
gives  them  all  of  the  testator's  property, 
real  and  personal.  This  clause  must  be 
construed  in  connection  with  the  fourth, 
which,  in  terms,  8tat«a  that  the  certificate 
is  not  included  in  the  provisions  of  the 
will.  The  claim  that  Emma  H.  Pileher  ever 
obtained  a  vested  right  in  this  certificate 
which  passed  at  her  death  to  her  heirs  is 
also  contrary  to  the  weight  of  authority. 
The  only  interest  in  the  certificate  she  had 
in  her  lifetime  was  in  the  nature  of  an  ex- 
pectancy, which  ceased  at  her  death.  Sec 
Rollins  V.  McHatton,  supra;  Riley  v.  Riley, 
76  Wis.  484,  44  N.  W.  112;  Handworker  v. 
Diermeyer,  96  Tenn.  619,  36  S.  W.  869;  and 
authorities  cited,  supra. 

There  is  still  another  reason  why  the  jiulg- 
ment  of  the  court  cannot  be  permitted  to 
stand.  The  class  of  persons  who  may  be- 
come beneficiaries  is  designated  in  express 
terms,  by  the  rules  of  the  order.  The  desig- 
nation excludes  those  who  are  not  either  the 
"wife,  surviving  child,  heir,  blood  relative, 
or  person  dependent  upon,  or  member  of 
the  family  of,  the  member,  at  the  time  of  his 
death."  The  judgment  gave  portions  of  the 
proceeds  to  two  of  the  stepchildren,  who 
were  not  shown  to  have  been  persona  de- 
pendent upon  William  Pileher,  nor  members 
of  his  family.  A  person  not  of  the  class  for 
whose  benefit  the  socity  is  organized  cannot 
become  a  beneficiary.  Britton  v.  Supreme 
Council,  R.  A.  46  N.  J.  Eq.  102,  19  Am.  St. 
Rep.  376,  18  Atl.  675;  Alexander  T.  Parker, 
17  LJLA.(K.S.) 


144  111.  3SS,  19  L;BjI.  187,  33  KB.  183; 
Korw^ian  Old  People's  Hcnne  Soe.  v.  Wil- 
son, 176  111.  94,  52  N.  E.  41;  Fuher  t. 
Donovan,  supra. 

The  contention  is  urged  by  defCTdants  in 
error  and  Edna  A.  Puckett  that  the  rules  and 
by-laws  of  the  order  which  are  referred  to 
herein  were  adopted  after  the  execution  and 
delivery  of  the  oertifimte,  and  after  the 
death  of  Emma  H.  Pileher,  and,  althoi^  in 
force  at  ti»  time  of  the  death  of  tlie  mem- 
ber, they  are  not  a  part  of  the  contract.  It 
is  insisted  that  to  hold  these  laws  adopted 
subsequently  to  the  date  of  the  certificate  as 
part  of  the  ctmtract  is  to  make  them  retro- 
active. The  certificate  itself  reads  as  fol- 
lows :  ^'Subject  to  all  the  conditions  on  the 
back  of  tJiis  oertifieate  and  named  in  its 
fundamental  laws,  and  liable  to  forfeiture 
if  said  member  shall  not  comply  with  said 
conditions,  laws,  and  such  by-laws  and  rules 
as  are  or  may  be  adopted  by  the  head  camp 
or  the  local  oamp  of  which  he  is  a  member." 
We  have  no  diffisulir  in  determining  that 
the  contract  was  made  subject  to  all  In- 
laws and  rules  of  the  order  that  might  be 
adopted  after  the  execution  of  the  certifi- 
cate. 

The  doctrine  of  retroactive  laws  has  no 
application  here.  No  vested  rights,  as  we 
have  shown,  accrued  to  anyone,  assured  or 
beneficiary.  The  by-laws  were  adopted  as 
much  for  the  benefit  of  William  Pileher  u 
for  that  of  the  society.  He  participated  is 
their  adoption,  and  they  expressed  the  ob- 
jects and  purposes  of  the  order,  crystallized 
by  years  of  experience.  If  the  assured  had 
designated  a  change  in  the  beneficiary  which 
complied  with  the  by-laws  in  force  at  tlie 
time  such  change  was  made,  and  by-law^ 
were  afterwards  adopted  which  prescribed 
a  different  procedure,  a  question  might  arise 
involving  the  doetrine  of  the  retroactive  ef- 
fect of  tbo  by-laws  subsequently  emMted. 
In  the  instant  case  no  attempt  was  made  to 
designate  a  different  beneflciaiy;  and  ws 
have,  therefore,  the  not  unusual  ease  where 
the  designated  beneficiary  dies  before  the  as- 
sured, and  the  latter  fails  to  appoint  or  sub- 
stitute a  beneficiary.  In  such  a  ease,  where 
the  rules  and  by-laws  of  the  society,  which 
were  a  part  of  the  contract,  expressly  pro- 
vide where  the  fund  shall  go  at  his  death,  the 
contract  governs.  In  this  case  the  laws  of 
the  order  provide  that,  under  the  farts, 
which  are  not  disputed,  the  proceeds  are  pay- 
able only  to  the  heirs  of  the  assured. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
judgment  in  favor  of  the  hairt  ol  William 
Pileher. 
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MUniBSOTA  SUPBEMX:  COURT. 
LEO  COMHEIM.  Kespt. 

V. 

CHICAGO  GREAT  WESTERN  RAILWAY 
COMPANY,  Appt. 

(104  Minn.  812,  116  N.  W.  S81.) 

Oarrter—  baecage  —  delay. 

1.  When  a  trunk  is  deliverecl  to  the  bag- 
gageman at  a  nulway  station  in  proper  sea- 
son, the  passenger  has  the  right  to  require 
that  it  shall  be  carried  on  the  Mune  teain 
which  he  takes. 

Same  —  measure  of  damaRea. 

2.  The  proper  measure  of  damages  for  the 
feilure  of  a  railway  company  to  deliver  a 
traveling  man's  trunk  containing  samples  is 
the  value  of  the  use  of  the  property  during 
the  delay,  including  such  incidental  ex- 
penses and  damages  as  were  in  the  contem- 
plation of  the  parties  when  the  contract  for 
carriage  waa  entered  into. 

Same  —  Indeflnltenesa. 

S.  The  evidence  fn  this  ease  was  too  In- 
definite and  speculative  to  form  a  basis  for 
•atimating  the  amount  of  the  damages. 

OImj  22,  1908.) 

Headnotes  by  Eixxo^,  J. 

Com  Note.  —  DtOy  of  oarrter  to  tmns- 
port  haggage  on  Mma  Proin  wUh  poa- 
aenger. 

It  is  geDeralljr  beld  to  be  the  duty  of  a  car- 
rier of  passengers,  in  the  absence  of  an 
agreement  or  understanding  to  the  contrary, 
to  transport  a  passenger  and  his  baggage 
by  the  same  train,  and  that  a  failure  to  per- 
form such  dufy  will  reader  it  liable  for  the 
loss  or  destmetion  thereof.  Glasoo  t.  New 
York  a  R.  Co.  30  Barb.  657;  Wald  Pitts- 
burg, C.  C.  ft  St.  L.  R.  Co.  162  111.  645.  36 
L.RA.  366,  63  Am.  St  Rep.  332,  44  N.  E. 
888;  Toledo,  St.  L.  ft  E.  C.  R.  Co.  v.  Tapp, 
6  Ind.  App.  304,  33  N.  E.  462;  Coward  v. 
East  Tennessee,  V.  ft  G.  R.  Co.  16  Lea,  226, 
67  Am.  Rep.  227. 

Thus,  a  railway  company  accepting  as  a 
passenger  one  who  purchases  a  ticket  over  its 
line  from  a  connecting  carrier  and  pays  an 
excess  ehaige  for  a  greater  amonnt  of  bag- 
gage than  is  carried  free  is  liable  for  the  loss 
of  Uie  baggage  which  is  not  forwarded  upon 
the  same  train  with  the  passenger.  Glasco 
T.  New  York  C.  R.  Co.  supra. 

So,  there  being  an  implied  understanding 
on  the  part  of  a  railway  company,  when  a 
passenger  buys  a  ticket  for  passa^  upon  a 
limited  express  train  and  applies  to  have  his 
ba^age  checked,  tliat  the  haggage  shall  go 
upon  the  same  train  ob  which  he  takes  pas- 
sage, unless  he  gives  some  direction,  does  or 
attempts  to  do  something  which  authorizes 
the  carrier  to  send  the  baggage  by  another 
train,  it  will  be  liable  for  the  destruction 
thereof,  if,  because  of  its  neglect  to  attach 
a  proper  tag  thereto  in  order  to  secure  its 
17L.R.A.(N.8.) 


APPEAL  by  defendant  from  an  order  of 
the  Municipal  Court  of  St.  Paul  deny- 
ing a  new  trial  upon  a  verdict  in  plaintitt's 
favor  in  an  action  brought  to  recover  dam- 
ages allied  to  have  been  caused  by  de- 
fendant's failure  to  forward  a  trunk  as 
directed.  Reversed. 
The  faets  are  stated  In  the  <^inton. 
Messrs.  A.  O.  Brinv  and  fidward  A. 
Knapp,  for  appellant: 

The  transportation  of  the  tmnkt  of  a 
traveling  salesman,  containing  samples,  is  an 
independfUt  eontraet  to  transport  merchan- 
dise, and  the  liability  of  the  carrier  with 
reference  thereto  is  that  of  a  omnmon  car- 
rier of  merchandise. 

Haines  v.  Chicago,  St.  P.  M.  ft  O.  R.  Co. 
29  Minn.  160,  43  Am.  Rep.  109,  12  N.  W. 
447;  McKiUbin  v.  Great  Northern  R.  Co. 
78  Minn.  232,  80  N.  W.  1062;  McKibbfn  v. 
Wisconsin  C.  R.  Co.  100  Minn.  270,  8  L.R.A. 
(N.S.)  480,  117  Am.  St.  Rep.  680,  110  N. 
W.  964;  Trimble  v.  New  York  C.  ft  H.  R. 
R.  Co.  162  N.  Y.  84,  46  L.R.A.  115,  56  N. 
E.  632;  6  pyc.  Law  ft  Proe.  p.  600, 

The  ordinary  measure  of  damages  re- 
sulting from  llie  delay  in  the  shipment  or 
delivery  of  merchandise  is  the  difference 
in  the  value  of  the  property  at  the  time  it 
did  arrive  and  when  it  should  have  arrived. 

transportation  by  the  limited  train,  it  is 
sent  by  a  slower  train,  which  is  destroyed  by 
coming  in  contact  with  a  flood  which,  in  it- 
self, is  an  act  of  God.  Wald  v.  Pittsburg, 
C.  C.  ft  St.  L.  R.  Co.  supra. 

And,  where  a  trunk  is  delivered  in  proper 
season  to  a  railway  company,  with  a  request 
.  that  it  be  forwarded  on  the  same  train  with 
the  passenger,  and,  without  excuse,  it  is  for- 
warded on  a  later  train,  and  the  owner,  by 
reason  of  the  improper  conduct  of  the  rail- 
way company's  agent  at  the  point  of  desti- 
nation, is  unable  to  obtain  it  before  its  de- 
struction by  the  burning  of  the  station,  the 
railway  company  is  liable  for  the  value 
thereof,  as  such  delay  constitutes  palpable 
negligence.  Toledo,  St.  L.  ft  E.  C.  R.  Co. 
V.  Tapp,  supra. 

And  the  carrier  Is  not  absolved  from  lia- 
bility by  the  fact  that  its  station  building 
was  set  on  Are  by  the  act  of  God.  as  the 
trunk  would  not  have  been  destroyed  had 
it  not  been  for  the  carrier's  negligence  in 
failing  to  forward  it  upon  the  same  train 
with  the  passenger.  Toledo,  St.  L.  ft  K.  C. 
R.  Co.  V.  Tapp,  supra.  To  same  effect,  see 
Wald  T.  Pittabuig,  0.  a  ft  St.  L.  S.  Co. 
supra. 

So,  a  railway  company  is  liable  for  the 
loas  of  a  passenger's  haggage  which  It  failed 
to  transport  upon  the  same  train  with  him. 
but  despatched  by  a  later  train,  and  which 
was  rifled  in  transit,  as  the  contract  of  car- 
riage contemplated  that  both  should  be 
transported  by  the  same  train,  and  the  fact 
that  it  arrived  by  a  later  train  discIoRcd 
gross  negligence  on  the  part  of  the  railway 
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0  Centmy  Dig.  |  461,  p.  KS;  Whakm  t. 
Aldrich,  8  Minn.  846,  Gil.  805;  Kats  t. 
Clereluid,  C.  G.  &  St  L.  B.  Co.  46  MIm. 
259,  91  K.  Y.  Supp.  720;  ChOf,  C.  ft  S.  F. 
R.  Co.  T.  Oitbert,  4  Tex.  (St.  App.  866,  22 
S.  W.  760,  23  &  W.  820;  Sohulaa  t.  Qrmi 
Eutern  R.  Co.  L.  B.  19  Q.  B.  Div.  80. 

Special  damage!  are  Tecorerable  only 
v^sn  notice  of  the  &ets  npon  whiefa  the 
same  are  baaed  vas  given  to  the  carrier  at 
the  time  tiie  contract  «u  entered  into. 

Hutchinson,  Carr.  i  1860. 

The  plaintiff  cannot  reoorer  ntore  than 
the  value  of  tlia  me  of  the  baggage  during 
delay. 

Southern  B.  Co,  t.  Coleman  (Ala.)  44 
So.  837 ;  Tezaa  &  P.  B.  Co.  t.  Douglas  (Tez. 
Civ.  App.)  80  8.  W.  487;  Texas  ft  N.  O.  R. 
Co.  T.  Russell  (To.  Civ.  App.)  07  S.  W. 
1090;  Turner  t.  Sont^ra  R.  Co.  7  L.RA. 
(N.S.)  188.  note,  7S  a  a  68,  54  8.  E.  825; 
Gulf,  C.  ft  8.  F.  B.  Co.  T.  Vandl,  2  Ttau 
Civ.  App.  427,  21  S.  W.  303;  International 
ft  G.  N.  R.  Co.  V.  PhiUpe,  68  690;  El- 
liott Railroads,  1662a;  Texas  M^can  R. 
Co.  V.  Willis,  8  Tex.  App.  Civ.  Cas.  (Will- 
son)  04;  DenverftR.  O.  R.  Co.  v.  Da  Witt, 
1  Colo.  App.  419,  29  Pac  524;  Ingledew  v. 

company  in  the  absence'  of  a  shoving  by  it  i 
why  it  did  not  ship  it  as  it  had  undertaken 
to  do,  and  as  the  law  required  it  to  do. 
Coward  v.  East  Tennessee,  V.  ft  G.  B.  Oo. 
anpra. 

And  the  earrier  la  not  relieved  from  11a> 
hllily  from  auch  nwligenoe  by  a  stipulation 
in  the  ticket  limiting  its  liability  for  loas 
of  baggage  to  a  deaignated  aum,  notwith- 
standing the  delay  and  loss  occurred  u^on 
the  line  of  the  connecting  carrier  over  which 
it  had  sold  the  ticket.  Ibid. 

And  the  carrier  is  not  relieved  from  lia- 
bility for  such  n^ligenM,  even  when  the 
loas  of  the  baggage  occurs  upon  the  line  of* 
connecting  carrier,  by  a  stipulation  tn  the 
ticket  that,  in  selling  it,  it  acted  as  agent 
only,  and  was  not  responsible  beyond  its 
own  line,  as  such  stipulation  has  reference 
(mly  to  injuries  to  the  person  of  the  pss- 
senger.  Ibid. 

It  was  said  in  Olasco  v.  New  York  C.  R. 
Co.  supra,  that  "the  obligation  of  a  railroad 
company  undoubtedly  is  to  take  whatever 
is  delivered  and  received  as  baggage  from  a 
passenger,  in  the  baggage  car  of  a  passenger 
train  in  which  the  passenger  takea  his  pas- 
sage, and  take  it  along  with,  and  deliver  it 
to,  the  passenger  at  the  place  of  destination, 
in  the  usual  manner  of  transporting  and  de- 
livering baggage.  And  in  this  respect  the 
obligation  is  the  same  whether  the  baggage 
is  within  the  quantity  allowed  to  a  passenger 
to  be  carried  without  any  charge  other  than 
the  ordinary  fare  of  the  passenger,  or  wheth- 
er it  is  an  extra  quantity,  for  which  an  ad- 
ditional charge  is  made.  If  it  is  taken  as 
the  baggage  of  the  passenger,  whether  ordi- 
17  LJLA.(K.8.). 


Northers  B.  Co.  7  On^,  SS;  AadetMB  t. 
Toledo,  W.  ft  W.  R.  Co.  32  Iowa,  88;  lOt 
houB  V.  Atlantic  Coast  Line  B.  Co.  76  BL 
a  351,  66  S.  B.  764;  Kata  v.  Clevdand,  a 
C  ft  St  L.  R.  Co.  supra. 

Messrs.  Markliain  &  Calmenaon,  for  xa- 
apottdent: 

Trunks  which,  to  the  knowledga  of  Um 
carriers,  contain  merchandise  or  lamplsa 
belonging;  not  to  the  passenger,  but  to  hia 
employer,  are  r^arded  as  the  baggsgs  of 
the  traveler. 

McKibbia  r.  Great  NorUisn  B.  Gtt.  78 
Minn.  232,  80  N.  W.  1062. 

A  passenger  has  the  right  to  require  Us 
baggage  to  Im  sent  on  fay  tiia  aame  train 
which  he  takes,  if  it  is  delivered  to  tha 
pany  in  proper  season. 

Baldwin,  Am.  Railroad  Law,  S36;  Ts- 
ledo,  Bt  L.  ft  K.  C.  B.  Co.  T.  Tkpp,  g  Ind. 
App.  804,  88  N.  E.  482. 

sailott,  J.,  delivered  tha  o^nion  of  the 
court: 

The  respondent,  Conheim,  a  travel  lag 
salesman  for  a  house  dealing  in  man'a  wear- 
ing apparel,  desiring  to  go  from  St  Vni 
to  Bocheattf,  Mlnneaota,  purchased  a  tidnt 

nary  or  extra,  it  is  to  be  carried  with  the  pas- 
senger, unless  there  ia  some  agreement  to 
the  contrary.  Any  other  rule  would  be  pro- 
ductive of  great  inconvenience  and  hardship, 
if  not  losa,  and  would  subject  travelers  oftm, 
to  intolerable  ddays  and  annoyance.** 

It  was  said  In  Blumenthal  v.  Maine  C  B 
Co.  79  Me.  560,  11  Ati.  606,  that  a  passni- 
ger'a  purchase  of  a  passage  ticket  entitles 
him  to  safe  transportation  of  himself  and 
bis  personal  baggage  upon  the  same  train. 

But  it  was  held  in  St.  Louis  Soutbweateni 
R.  Co.  V.  Ray,  13  Tex.  Civ.  App.  028,  35  S. 
W.  061,  that  the  carrier's  duty  waa  to  trans- 
port baggage  only  within  a  reasonable  time 
after  its  reedpt;  and  that  It  need  not,  In 
the  absenee  of  a  apedal  agreonent,  fonimrd 
it  upon  the  same  train  by  whidi  Its  owner 
takea  passage. 

In  Webb  v.  Atlantic  Coast  Line  R.  Co. 
76  8.  C.  193,  9  L.R.A.(N.S.)  1218,  66  S.  B. 
054,  punitive  damages  were  awarded  a 
traveling  salesman  for  the  failure  of  a 
carrier  to  deliver  hia  sample  trunks  prompt- 
ly at  his  destination,  by  reason  oi  whidt 
his  business  was  Interfered  with  aod  ia- 
terrupted. 

As  to  awarding  punitive  damages  for  a 
wanton  failure  of  a  carrier  to  transport  bag- 
gage, Bee  the  note  to  Webb  v.  Atlantic  Coast 
Line  R.  Co.  9  L.RA.(N.8.)  1218. 

As  to  the  liability  of  a  carrier  for  baggage 
not  accompanied  by  a  passenger,  see  the  case 
of  KcKibbin  v.  Wisconsin  C.  R.  Co.  100 
Minn.  270,  8  L.RA.{N.S.)  489,  117  Am. 
St.  Rep.  089,  110  N.  W.  964,  and  tbe  note 
to  MarshaU  T.  Ponttao^  O.  ft  N.  B.  Oo.  66 
L.RA.  660. 
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and  checked  Us  trnnk  eontaining  samples 
necessary  for  use  in  his  huslnees.  This  trunk, 
of  the  kind  and  style  usually  carried  by 
traveling  salesmen,  was  delivered  to  the 
appellant's  baggageman  at  tiie  Union  Sta> 
tion  in  St.  Paul  at  4:30  F.  ic.  of  December  6, 
1000.  Conheim  was  known  to  the  baggage- 
man, who  had  seen  his  samples  and  knew 
that  he  was  a  traveling  man.  When  the 
trunk  was  checked,  Conheim  told  the  bag- 
•r:igeman  that  it  must  be  sent  forward  to 
Uochester,  Minnesota,  on  the  Chicago  Great 
Western  train  which  was  to  leave  the  sta- 
tion at  6 :  40  p.  x.  of  that  day.  There  was 
no  other  oonversation  between  the  parties. 
Conheim  went  to  Rochester  on  that  train, 
and  did  not  learn  until  the  next  morning 
that  the  trunk  had  not  accompanied  him. 
It  finally  reached  Rochester  at  1 :  30  P.  ic. 
of  that  day,  and,  in  an  action  for  damages, 
Conheim  claimed  that,  through  the  negli- 
gence of  the  railway  company  in  failing  to 
forward  this  trunk  as  directed,  he  lost  one 
day's  time,  to  his  damage  in  the  sum  of  $60. 
Ttie  ixiaX  court  awarded  him  $17J$0,  and 
tiiis  appeal  was  taken  from  an  order  demying 
defendant's  motion  for  a  new  trial. 

Under  the  rule  announced  in  MoKibbin  v. 
Great  Northern  R.  Co.  78  Minn.  232,  80  N. 
W.  1062,  and  McKibbin  r.  Wisconsin  C.  R. 
Co.  100  Minn.  270,  8  L.R.A.{N.8.)  480,  117 
Am.  St.  Rep.  689,  110  N.  W.  064,  the  plain- 
tiff established  a  cause  of  action  for  nominal 
damages,  at  least,  against  the  railway  com- 
pany; but  we  regret  to  say  that  it  is  neces- 
sary to  reverae  the  order  because  of  the  sp> 
plication  of -an  erroneous  rule  for  determin- 
ing the  damages  and  the  indefinite  and  un- 
satisfactory nature  of  the  evidence  offered 
to  prove  damages.  When  the  agent  of  a 
railway  company  knows  Uie  nature  of  the 
trunks  and  the  character  of  the  business  of 
a  traveling  salesman,  and  is  aware  of  the 
fact  that  the  passenger  cannot  transact  his 
business  without  using  the  coatenta  of  the 
trunk,  and  that  it  Ib  necessaiy  that  the 
trunk  shall  acoompsny  him,  and  neverthe- 
less neglects  to  forward  the  trunk  as  di- 
rected, whereby  the  passenger  is  delayed 
in  his  business,  the  carrier  is  liable  for 
the  damages  naturally  resulting  therefrom. 
Under  such  circumstances,  the  passenger  is 
entitled  to  bave  a  trunk  which  he  delivers 
to  the  bageafreman  at  the  station  in  proper 
season  go  forward  on  the  same  train  which 
he  takes.  This  action  was  brought  on  the 
theory  that  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  time  lost  by  him 
through  the  delay  in  forwarding  his  trunk 
according  to  directions.  Assuming  that 
the  trunk  wag  delivered  to  the  station  bag- 
gageman, and  directions  given,  within  a  rea- 
sonable time  before  the  departure  of  the 
train,  the  company  was  ne^igent,  «nd  plain> 
17LJLA.(K.S.) 


tiff  was  entitled  to  recover  the  damages 
which  he  was  able  to  prove  resulted  from 
such  negligence.  The  action  was  brought  on 
the  theory  that  he  could  recover  for  the 
value  of  the  time  lost;  but  tiie  respondent 
now  practically  concedes  that  the  proper 
measure  of  damages  in  such  a  ease  is  the 
value  of  the  use  of  the  property  during  the 
time  of  delay  of  delivery,  including  such 
incidental  expenses  and  damages  as  were 
in  the  contemplation  of  the  parties  at  the 
time  the  contract  was  Altered  into.  South- 
em  R.  Co.  T.  Coleman  (Ala.)  44  So.  837; 
Texas  ft  P.  R.  Co.  t.  Douglas  (Tex.  Civ. 
App.)  80  8.  W.  487;  Texas  Sc.  N.  O.  R.  Co. 
V.  RusseU  (Tex.  CIt.  App.)  97  8.  W.  1090; 
Elliott.  Railroads,  fid  ad,  |  1662a;  Hoore, 
Carr.  p.  730. 

It  was  not  pleaded,  and  there  was  no  evi- 
dence to  show,  that  the  defendant's  bag- 
gageman was  notified  that  any  spedal  rea- 
son existed  for  expediting  the  delivery  of 
this  trunk.  In  a  case  very  like  this  (Katz 
V.  Cleveland,  a  C.  &  St.  L.  R.  Co,  46  Misc. 
259,  91  N.  Y.  Supp.  720)  the  oourt  said: 
"The  reason  given  by  plaintiff's  principal 
witness  why  unusual  damage  resulted  from 
the  delay  was  that  he  needed  the  samples 
in  order  to  fulfil  engagements  already  nude 
to  meet  prospective  customers,  and  that  he 
oould  not  sell  goods  in  the  absence  of  his 
samples.  He  did  not,  however,  fpve  defend- 
ant any  notice  of  these  special  circumstan- 
ces. All  he  did  was  to  notify  defendants 
baggageman  that  he  had  a  large  sample 
trunk  whtob  he  wished  checked.  This  certain- 
ly was  not  calculated  to  convey  the  intelU- 
gence  that  any  special  reason  existed  for 
expediting  the  trunk  which  would  not  apply 
to  any  trunk.  Upon  the  evidence  as  it 
stood,  the  plaintiff  should  have  been  non- 
auited."  If  Conheim  had  been  able  to  prove 
that  the  baggageman  was  notified  of  the 
special  reasons  why  it  was  important  that 
this  trunk  should  go  with  him  on  the  next 
train,  he  might  have  recovered  what  he 
lost  by  not  having  the  use  of  the  samples. 
He  spent  the  morning,  after  he  learned  that 
his  trunk  had  not  arrived,  in  calling  on  his 
customers  in  Rochester.  In  ihe  afternoon, 
after  the  trunk  had  arrived,  he  showed  them 
his  samples,  and  it  is  not  claimed  that  he 
lost  any  sales  in  Rochester.  He  does  claim 
that,  if  the  trunk  had  been  in  Rochester  in 
the  forenoon,  when  he  called  for  it,  he 
could  have  finished  his  work  and  left  there 
about  3  o'clock  in  the  afternoon,  and  gone 
to  Owatonna,  where  he  intended  to  call 
upon  other  customers;  and  that,  because  of 
the  delay  in  Rochester,  he  did  not  stop  at 
Owatonna,  but  went  on  to  Austin.  He  says 
that  the  loss  for  which  he  claims  damage 
was  "the  subsequent  loss  of  time  from  not 
having  the  samples  it^g,S^^c9?jgpt 
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particular  day."  It  does  not  appear  that 
he  had  any  regular  customers  at  Owatonna, 
or  that  there  was  any  reasonable  probabil- 
ity  that  he  would  make  any  sale*  there. 
It  was  all  left  to  conjecture. 

The  estimate  of  the  value  of  his  time  was 
also  very  indefinite.  He  "figured  that  his 
time  ran  from  $25  to  $60  a  day  on  the  btat- 
age/'  and  Bometimes  more.  He  "estimated 
that  his  time  ran  not  less  than  $25  a  day, 
and  from  that  up,  while  he  wm  on  the 
road.'*  He  testified  that  the  only  loss  be  sub> 
tained  waa  by  reason  of  the  loss  of  the 
oommissions  he  might  have  made;  bnt  it 
appeared  that,  while  he  was  working  on  a 
oommission  basis,  the  firm  paid  bim  a  stip- 
ulated sum  every  month,  regardless  of  bis 
earnings, — ^that  is,  he  received  a  fixed 
amount  each  month  to  cover  his  living  ex- 
penses. It  does  not  appear  what  tbb 
amount  was.  although  it  is  conceded  that 
it  was  paid  for  the  day  which  he-claims  to 
have  lost.  Upon  this  state  of  the  evidence. 
It  is  impossible  to  estimate  with  any  rea- 
sonable degree  of  accuracy  what  the  value 
of  the  use  of  the  property  would  have  been 
during  the  time  its  delivery  was  withheld. 

The  order  is  therefon  rmned,  and  a  new 
trial  granted* 


UINMUSOTA  SUPRBMS  C01TRT. 

Ifa  T.  CLEMENT,  Admr.,  etc.,  of  John 
Sohmit^  Deceased,  Aj^it, 

T. 

DATID  WILLETT  vt  nl.,  Beapto.  \ 

{—  Minn.       117  N.  W.  491.) 

I>eed  ~  nasnmptton  of  mortgage  —  oav- 
enant. 

1.  A  provision  in  a  deed  whereby  the 
grantee  assumes  and  agrees  to  pay  an  ex- 
isting mortgage  does  not  create  a  covenant 
which  runs  with  the  land,  although  insert- 
ed in  connection  with  the  covenants  of  sei- 
sin and  against  encumbrances. 
Contract  —  assumption  of  mortffage  — 

llaliillty  of  grantor. 

2.  Snch  an  assumption  contract  creates  no 
enforceable  obligation,  unless  the  grantor 
In  the  deed  waa  personally  liable  to  pay  the 
mortgage  debt,  or  owed  the  owner  thereof 
some  duty  or  obligation  respecting  the  sub- 
ject-matter of  the  promise. 

Same     place  of  performance. 

3.  A  deed  which  conveyed  land  situated 
in  Iowa,  executed  and  delivered  in  Minneso- 
ta, between  parties  residing  therein,  con- 
tained a  provision  by  which  the  grantee  as- 
anmed  and  agreed  to  pay  an  existing  mort- 
gage on  the  land  convOTed.  Held,  that  th<> 
assumption  agreement  is  a  personal  0<m- 
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tract,  and  governed  by  the  laws  of  Minna- 

sota, 

(August  7,  1908.) 

APPEAL  by  {daintiff  from  an  order  of  the 
District  Conrt  for  Martin  Connty  soa- 
taining  a  demurrer  to  the  complaint  in  an 
action  brought  to  enforce  an  agreement  by 
the  defendant  Willett  to  assume  a  mortgage 
on  land  conveyed  to  him,  which  mortgage 
had  not  been  assumed  by  his  imme^te 
grantor.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  ^rrlngton  A  Dfclclnsim  and 
Dean  A  Palmer,  for  appellant: 

In  Iowa  one  assuming  payment  of  a  debt 
is  liable  upon  the  broad  principle  that  a 
promise  of  one  person  to  another  for  tba 
benefit  of  a  thinl  person  may  be  enforced 
by  the  latter. 

Gilbert  v.  Sanderson,  56  Iowa.  349,  41 
Am.  Rep.  103,  9  K.  W.  293;  Rosa  Kenni- 
aon,  38  Iowa,  396;  Thompson  t.  Bertram, 
14  Iowa,  476;  Corbett  T.  Waterman,  1 1  Iowa, 
66;  Scott  T.  Gill,  19  Iowa,  187;  1  Jones, 
Mortg.  8  758;  1  Beach,  Modem  Law  of 
Cotttr.  I  196. 

The  Minnesota  court  held  that  the  mort- 
gagee  may   maintain   a   personal  actio* 
against  the  assuming  grantee. 
FoUansbee  v.  Johnson,  28  Minn.  SlI,  9 


Case  Note.  —  iMvo  governing  eovenoM 
<n  deed  or  tnortgage  of  real  proper^. 

This  note  doM  not  Inolnde  eases  like  Pd- 
son  T.  Stewart,  86  L.ILA.  771,  upon  the  ques- 
tion as  to  the  governing  law  of  an  executory 
contract  to  convey  real  property  or  to  sni^ 
render  an  interest  therein;  nor,  on  the  oth- 
er hand,  does  it  include  cases  upon  the  ques- 
tion as  to  the  governing  law  of  executed 
contracts  considered  in  relation  to  their  ef- 
fect to  create  or  transfer  the  title  to,  or 
an  interest  In,  real  property.  The  general 
principle  which  refers  deeds  or  mortgages  of 
real  property  to  the  lee  ret  nta,  so  far  as 
eoocema  laws  which  deal  directly  and  dis- 
tinctively with  their  character  and  effect  aa 
conveyances  of  the  title  to,  or  interests  in, 
the  property,  is  well  settled.  It  is  obvious, 
however,  that  such  instruments  may  contain 
covenants  which,  in  the  exercise  of  tlieir 
ordinary  and  legitimate  functions,  affect 
only  the  personal  rights  and  obUgatlona  of 
the  parties,  and,  though  affected  by  the 
state  of  the  title,  do  not  th^nselves,  accept 
when  relied  upon  as  an  estoppel,  afTect  tlie 
title  itself.  The  distinction  is  sharply  sug- 
gested by  Smith  v.  Ingram,  132  N.  G.  959, 
»5  Am.  St.  Rep.  680,  44  S.  E.  643,  where  the 
court,  without  imdertaking  to  decide  wheUi- 
cr  the  Talidity  of  a  covenant  of  warranty  ta 
a  deed  ezecated  by  a  married  woman,  eonud- 
ered  as  a  personal  contract  for  the  breach 
of  which  damages  may  be  recovered,  would 
be  determined  by  the  lev  loo*  coniraetu*  or 
lev  fvi  atfv,  held  that  at,-«U  events  iti  af- 
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M.  W.  882;  Connecticut  Mut.  L.  Ins.  Co. 
T.  Knapp.  62  Minn.  405,  64  N.  W.  1137  j 
Finch  T.  MeOalloch,  72  Minn.  71.  74  N.  W. 
897;  BeU  v.  Hendenhall,  71  Minn.  331,  73 
N.  W.  1066;  Goets  t.  Foob.  14  Minn.  266, 
GiL  196.  100  Am.  Dee.  218. 

The  Iowa  rale  governs  in  this  case. 

Harble  Sar.  Bank  v.  Mesarrejr,  101  Iowa, 
286,  70  K.  W.  198;  Root  t.  Kansas  City 
Sonthera  R.  Co.  195  Mo.  348.  8  LJt.A.(N.8.) 
Sl£,  92  8.  W.  621. 

The  aasiunptioD  covenant  is  an  integral 
put  of  the  covenant  of  seisin  and  the  cove- 
nant against  encumbrances;  and  such  cove- 
nanta  run  with  the  land  and  are  controlled 
by  the  tea  rei  mta. 

Secnrity  Bank  v.  Holmes,  68  Minn.  638. 
71  N.  W.  690;  Knadler  t.  Sharp.  30  Iowa, 

feet  as  an  estoppel  against  the  covenantor 
to  claim  the  land  should  be  drtermined  by 
tb»  lem  rei  aitce.  It  is  obvious  that  when,  as 
in  that  case,  such  a  covenant  is  relied  upon, 
not  as  the  gronnd  of  an  action  for  damages, 
hut  as  an  indlreet  means  of  cutting  off  an 
interest  in  refil  property,  it  falls  within  the 
general  principle  already  stated. 

The  distinction  is  also  clearly  made  in 
Phelps  T.  Decker,  10  Mass.  267,  where,  in 
holding  that  a  covenant  of  warranty  in  a 
deed  for  the  lands  in  the  Connecticut  Sua* 
quehanna  Purchase  in  the  state  of  Pennsyl- 
vania, made  a  citizen  of  Pennsylvania 
to  a  eltisen  of  New  York,  was  binding  on 
the  party  making  it;  and  that  an  action 
might  be  maintained  in  Massachusetts  there- 
on, notwithstanding  the  law  of  Pennsylvania 
prohibiting  the  entry  of  a  claimant  under 
such  title, — the  court  said:  "As  a  convey- 
ance its  [deed's]  operstion  is  local  and  de- 
terminable only  where  the  land  lies  which 
was  pretended  to  be  conveyed  by  it;  but, 
respecting  the  eonsideration  paid  and  the 
peraona)  contracts  collateral  to  the  title  for 
the  assurance  of  the  purchaser,  this  contract 
made  in  another  state  with  a  person  there 
domiciled,  and  not  a  subject  or  presumed  to 
be  conusant  of  the  laws  of  Pennsylvania, 
is  not  to  be  considered  as  void  ab  initio  ;  nor 
would  it  be  so  considered,  I  apprehend,  if 
the  present  demand  were  made  in  the  oourts 
of  that  state." 

In  the  light  of  this  distinction,  it  Is  clear 
that  covenants, —  at  least  those  that  do  not 
mn  with  the  land, — ^when  relied  upon  as  the 
buis  of  an  action  for  damage,  are  not  gov- 
erned by  the  lem  rei  aitre  as  such.  Thus,  the 
existence  of  an  implied  covenant  that  does 
not  run  with  the  land  in  a  deed  of  real 
property  depends  upon  the  law  of  the  plaoe 
where  the  deed  is  executed  (tecs  loci  oontract- 
««)  rather  than  upon  the  leas  rei  mtfr.  Beth- 
ell  V.  Bethell.  54  Ind.  428.  23  Am.  Rep.  650; 
Craig  V.  Donovan.  63  Ind.  613;  Jackson  v. 
Green,  112  Ind.  341,  14  N.  E.  89.  In  the 
first  two  cases  the  parties  were  residents  of 
the  state  in  which  the  deed  was  executed, 
but  in  the  last  case  it  does  not  appear  where 
the  parties  resided. 

A  distinction,  however,  has  been  reoog* 
17  LJtJ^.(N.S.) 


232 ;  Harwood  v.  Lee,  86  Iowa,  622,  62  N. 
W.  521;  MeCIare  v.  Dee,  115  Iowa,  546,  91 
Am.  St.  Rep.  181,  88  N.  W.  1093;  Schofleld 
V.  Iowa  Homestead  Co.  32  Iowa,  317,  7  Am. 
Rep.  197;  11  Cyo.  Law  ft  Proe.  p.  1052; 
Dalton  T.  Taliaferro,  101  IIL  App.  603;  Ailey 
V.  Burroughs,  41  Nd>.  -2g6,  60  W.  929; 
22  Am.  &  Eng.  Eno.  Law,  p.  1338;  Fisher 
V.  Parry,  68  Ind.  466;  Worl^  v.  Hineman, 
6  Ind.  App.  240.  33  N.  E.  260. 

The  assumption  contract  is  part  and  par- 
cel of  the  deed,  and.  In  oonsbruing  the  deed, 
the  court  should  construe  it  as  a  whole, 
and  in  accordance  with  the  law  of  the  state 
in  which  the  land  thereby  conveyed  is  ait- 
luted. 

0  Cyc  Law  ft  Proe.  p.  680;  Riley  v.  Bur- 
roughs, Bupra;  MeGoon  v.  Scales,  0  Wall. 

nized  between  covenants  that  run  with  the 
land  and  those  that  do  not,  and  the  question 
as  to  the  existence  of  implied  covenants  run- 
ning with  the  land  has  been  held  to  be  gov- 
erned by  the  lex  rei  eitts.  Dalton  v.  Talia- 
ferro, 101  111.  App.  692;  Crane  v.  BUck- 
man,  126  111.  App.  631;  Fisher  v.  Parry, 
68  Ind.  465. 

This  distinction,  however,  was  repudiated 
in  Worley  v.  Hineman,  6  Ind.  App.  240,  33 
N.  E.  260,  holding  that  the  question  wheth- 
er a  deed  executed  in  Indiana,  conveying 
land  in  another  state,  contained  a  covenant 
of  seisin  running  with  the  land,  was  to  be 
determined  by  the  law  of  Indiana  rather 
than  by  the  law  of  the  state  in  which  the 
land  was  situated.  The  court  said  that 
Fisher  v.  Parry,  supra,  had  been  inferential- 
ly  overruled,  and  further  said:  "We  can 
very  well  conceive  the  rationality  of  a  rule 
that  requires  all  questions  concerning  the 
title  of  real  property,  or  of  an  estate  or  in- 
terest therein,  or  tiie  detenninatiim  in  any 
form  of  such  right  or  interest,  to  he  decided 
by  the  law  of  the  situs.  But,  when  the  qnesti<m 
is  one  of  the  right  to  recover  damages  for  a 
breach  of  contract  purely,  it  has  generally 
been  held  in  our  courts  that  the  law  of  the 
state  where  the  contract  was  made  is  the 
one  that  governs.  The  reason  for  this  dis- 
tinction must  be  obvious.  In  the  one  caee 
it  is  the  interest  in  the  thing  itself  that  is 
to  be  determined,  and  In  the  other  it  is  a 
personal  right  growing  out  of  the  contract 
made  in  relation  to  that  thing,"  It  would 
seem,  however,  that  the  decision  tn  Fisher 
V.  Parry  must  be  accepted  as  the  doctrine  of 
Indiana  on  the  subject  until  it  has  been  over- 
ruled by  the  supreme  court  of  that  state. 

It  having  been  determined  in  Bethell  v. 
Bethell,  supra,  in  accordance  with  the  lea 
loci  contraetva,  that  the  deed  did  not  imply 
a  personal  covenant  of  seisin,  the  court,  up- 
on a  subsequent  appeal  (02  Ind.  318)  aJF- 
flrmed  a  decree  reforming  the  deed  by  in- 
corporating such  a  personal  covenant  there- 
in, although  the  land  was  situated  in  anoth- 
er state,  (As  to  jurisdiction  of  equity  over 
suits  affecting  real  property  in  another  state 
or  countiy,  see  note  w  Froetor  t.  Proctor, 

60  LiJL  678.)  Pnonl*- 
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23,  19  L.  ea.  S4S;  Story,  Confi.  L.  S  363; 
22  Am.  ft  Eng.  Ene.  Law,  p.  1337. 

It  wu  thd  intent  and  within  the  con- 
tranplation  of  both  parties  that  the  law  of 
Iowa  should  govern  their  contract. 

Bigelow  T.  Bumham,  90  Iowa,  300,  48 
Am.  St.  Rep.  442,  67  N.  W.  865 ;  Pritchard 
v.  Norton,  108  U.  S.  137,  27  L.  ed.  108, 
1  Sup.  Ct  Rep.  102;  Rilej  t.  Burroughs, 
supra. 

Where  a  contract  is  entered  into  In  one 
state,  to  be  perfonned  in  a  certain  other 
state,  the  validity  of  the  contract  will  be 
determined  by  the  laws  of  the  latter  state. 

Seamana  t.  CSiristaaA  Bros.  Mill  Co.  66 
Minn.  207.  68  N.  W.  1066;  Hoyt  McXeil. 


In  the  foregoing  cases  the  courts,  without 
expressly  passing  upon  the  point,  seem  to 
have  detennised  the  question  whether  or 
not  the  covenant,  if  it  existed,  would  run 
with  the  land,  by  reference  to  the  rule  in 
the  state  in  which  the  court  was  sitting; 
but  whether  upon  the  theory  that  the  ter 
loci  oontraotut  or  lem  fori  governed  is  not 
clear,  as  the  two  were  coincident  in  all  of 
those  cases. 

In  Riley  t.  Burroughs,  41  Neb.  296,  69  N. 
W.  929,  however,  it  was  held  that  the  ijues- 
tion  whether  a  covenant  of  warranty  in  a 
deed  executed  in  Nebraska  to  land  in  Iowa 
ran  with  the  land  so  as  to  enable  a  subse- 
quent grantee  to  maintain  an  action  there- 
on directly  against  the  original  grantor 
depended  upon  the  law  of  Iowa.  The  deci- 
sion was  influenced  by  the  consideration 
that,  if  ihe  law  of  the  place  where  the  deed 
was  executed  were  held  to  be  the  governing 
lav  in  this  respect,  many  complications 
and  much  confualon  and  uncertainty  in  re- 
lid  might  happen,  assuming  that  different 
mesne  conveyances  were  executed  in  different 
states  by  the  law  of  some  of  which  the  cov- 
enant is  regarded  as  running  with  the  land 
and  by  that  of  the  others  as  merely  a  per- 
sonal covenant  not  running  with  the  land. 

Upon  the  original  hearing  in  C!aBsidy*B 
Succession,  40  La.  Ann.  827,  6  So.  292,  it 
was  held,  in  accordance  with  the  law  of 
Louisiana,  that  a  vendee  of  real  property 
could  not  maintain  an  action  for  breach 
of  warranty  against  the  grantor  of  his  ven- 
dor, without  first  having  established  his 
right  as  against  the  latter,  notwithstanding 
that  the  land  was  situated  in  Texas,  where 
a  contrary  rule  prevailed.  The  deciaimi  was 
upon  the  ground  that  the  question  related 
to  the  form  and  effect  of  an  action,  and  not 
to  the  law  governing  the  contract.  Upon  a 
rehearing,  however,  the  decision  on  this  point 
was  changed,  and  the  law  of  Texas,  whereby 
a  grantee  may  maintain  an  action  and  re- 
cover for  breach  of  covenant  of  warranty 
against  his  immediate  or  remote  vendor,  was 
applied,  upon  the  ground  that,  under  the 
law  of  Texas,  a  covenant  of  warranty  runs 
wJth  the  land.  It  appeared  in  this  case  that 
the  first  conv^ance  was  executed  in  Louis- 
iana and  the  second  in  Texas.  The  decision 
is  referred  to  the  law  of  Texas  as  tiia  lea 
rei  sitiB. 
17LJt.A.(N.S.) 


13  Minn.  390,  Gil.  362;  Swedisb-Amerieaa 
Nat.  Banlc  v.  First  Nat.  Bank.  89  Minn.  113, 
99  Am.  Bt.  Rep.  540,  94  N.  W.  218;  Thom- 
son-Houston Electric  Co.  v.  Palmer,  62  Minn. 
179,  38  Am.  St.  Rep.  636.  63  N.  W.  1137; 
Ames  V.  Benjamin,  74  Minn.  336,  77  N.  W. 
230 ;  9  Cyc.  Law  ft  Proc.  p.  668 ;  Andrews  v. 
Pond,  13  Pet.  77,  10  L.  ed.  66;  Riley  v. 
Burroughs,  supra;  Rorer,  Interstate  Xaw, 
60;  Crumlish  v.  Central  Impror.  Co.  38  W. 
Va.  390,  23  L.R.A.  120,  46  Am.  St.  Bep.  872, 
18  8.  E.  466;  Forepaugb  v.  Delaware.  L.  ft 
W.  R.  Co.  128  Pa.  217,  6  LJLA.  608.  IS  Am. 
St  Bep.  672,  18  Atl.  603;  First  Nat.  Bank 
v.  Shaw,  100  Tenn.  237,  69  L.B^  4M, 
97  Am.  St.  Bep.  840,  70  B.  W.  807;  HaatoD 

In  Thayer  v.  March,  11  Hun,  SOI,  af- 
firmed in  76  N.  T.  340,  the  court  seenu  to 
refer  the  question  whether  a  mortgage  shall 
be  oonstrued  as  implying  a  promise  to  pay 
the  sum  intended  to  be  secured,  to  the  law 
of  the  state  where  the  mortgage  is  executed; 
though,  there  being  no  evidence  as  to  where 
the  mortgage  was  in  fact  executed,  the  pre- 
sumption was  indulged  that  it  was  execnted 
in  New  Jersey,  where  the  real  property  was 
situated,  and  there  was  thnrefore,  npon  the 
l^poihesis  assumed  by  the  eonrt,  no  oonfliet 
between  the  le»  re<  ttta  and  the  Ie»  loot  eo»- 
traotua. 

The  validity  of  a  oovemtnt  not  to  engage  in 
a  competing  biuiness  is  governed  by  the  las 
loci  oontraetua,  although  included  in  a  eon- 
tract  for  the  conveyance  of  real  property  in 
another  state.  Robinson  v.  Suburban  Brick 
Co.  62  C.  C.  A.  484,  127  Fed.  804. 

It  is  obvious  that,  wifhoat  ooneediag  that 
personal  covenants  fall  within  tiie  operatira 
of  the  general  principle  that  refers  questions 
relating  directly  and  distinctively  to  the 
effect  of  deeds  and  mortgages  upon  the  title 
to  the  lex  rei  aitts  as  such;  and  assuming 
that  the  governing  law  of  such  covenants  is 
to  be  ascertained  by  reference  to  the  princi- 
ples applicable  to  contracts  generally, — the 
application  of  those  principles  with  respect 
to  tome  questions  may  be  affected  by  tJie  lo- 
cation of  the  property.  In  Ci-ewent  v.  Wil- 
LSTT,  it  will  be  observed  that  the  court  not 
only  rejected  the  law  of  Iowa,  as  the  lew  rei 
sitce,  as  the  governing  law  of  the  assump- 
tion clause,  but  also  rejected  the  contention 
that  the  law  of  Iowa,  as  the  place  of  per- 
formance of  the  contract  considered  as  a 
personal  contract,  should  govern. 

In  Cling  V.  Sejour,  4  Ta.  Ann.  128,  how- 
ever, the  court  held  that  a  covenant  of 
warranty  in  an  act  of  sale  executed  in  Louis- 
iana, of  land  situated  in  another  state,  is  a 
contract  to  be  perfonned  in  that  state;  and 
therefore  the  question,  what  amounts  to  a 
fulfilment  or  breach  thereof  must  be  de- 
termined by  its  laws. 

So.  apparently  upon  the  ground  that  Min- 
nesota was  the  place  of  performance  of  the 
covenant,  the  court,  in  Tillotson  v.  Prich- 
ard,  60  Vt.  94,  6  Am.  St.  Rep.  95,  14  Atl. 
302,  referred  the  question  as  to  the  measure 
of  damages  for  breach  of  a  covenant  in  a 
deed  of  lands  in^MinneMt^^te,}^n  Ver- 
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▼.  Eldridge,  S6  Ohio  St.  87,  36  L.R.A.  817, 
60  Am.  St.  Rep.  737,  46  N.  E.  838;  Downer 
Cheeebrough,  80  Conn.  39,  4  Am.  Rep. 
20;  Schuffer  t.  Berry,  62  Tex.  705. 

Meesrs.  Pntnmm  A  NlcholBoo,  for  re- 
spondenta: 

The  grantee  io  a  deed,  who,  in  terme, 
agrees  to  pay  a  particular  mortgage,  is  not 
liable  thereon  unless  his  immediate  grantor 
was  liable  for  the  iNqrment  ot  such  mort- 
gage- 
Brown  T.  Stillman,  43  Minn.   126,  45 

N.  W.  2;  Nelson  t.  Rogers,  47  Minn.  103, 
49  N.  W.  626. 

The  assumption  agreement  In  the  deed  it 
not  a  part  of  the  corenaot  against  encum- 


brances, and  is  entirely  separate  and  dis- 
tinct therefrom. 

The  covenantee  must  be  the  owner  of  the 
land  to  whioh  the  coveaant  relates  In  order 
to  claim  under  a  covenant  running  with 
such  land. 

Shaber  r.  St.  Paul  Water  Co.  30  Minn. 
179,  14  N.  W.  874;  Glenn  v.  Cauby,  24  Md. 
127;  Kettle  River  R.  Co.  v.  Eaatem  R.  Co. 
41  Minn.  461,  6  L.R.A.  111,  43  N.  W.  469; 
Sjoblom  T.  Mark,  103  Minn.  193,  IS  LJI.A. 
(N.S.)  1129,  114  N.  W.  746;  Oraber  t. 
Duncan,  79  Ind.  56S. 

There  is  a  difference  between  a  covenant 
in  a  deed  which  relates  to  and  affects  the 
land  granted  and  creates  an  estate  or  in- 


mont  1^  a  resident  in  that  state  to  a  resi- 
dent of  New  Hampshire,  to  the  law  of  Min- 
nesota. 

In  Looney  t.  Reeves,  6  Kan.  App.  279,  48 
Pac.  606,  however,  it  was  held  that  the 
measure  of  damages  for  the  breach  of  war- 
ranty in  a  deed,  executed  in  the  state  in 
whioh  the  action  is  brought,  to  land  situated 
in  another  state^  is  governed  hy  the  laws  of 
the  former  state.  It  is  not  olear  from  the 
opinion  whether  the  decision  is  upon  the 
ground  that  the  question  is  governed  by  the 
lew  lod  contractus  or  the  lem  fori. 

In  Nichols  v.  Walter,  8  Mass.'  243,  It  Is 
apparently  aaeumed  that  the  lea  fori  gov- 
erned as  to  the  measure  of  damages  in  an 
action  for  breach  of  covenant  of  seisin  in 
a  conveyance  of  land  in  another  state. 

It  will  be  observed  1^  referring  to  the 
note  to  Gray  v.  Western  U.  Telc^.  Co.  56 
LJLA.  301,  on  the  conflict  of  laws  as  to 
measure  of  damages,  that  by  t^e  weight  of 
modem  authority  the  question  as  to  the 
measure  of  damages  for  breach  of  a  contract 
is  regarded  as  pertaining  to  the  substanttve 
rights  of  the  parties  rather  than  to  the 
remedy,  and  therefore  as  not  governed  by 
tiie  Urn  fori  as  such.  A  eontrary  Tlew,  how- 
ever, seems  to  prevail  in  Massachusetts. 

The  decision  in  Matheny  v.  Stewart,  108 
Mo.  73,  17  S.  W.  1014,  merely  excludes  the 
lea  fori  as  the  governing  law  with  respect 
to  the  measure  of  damages  for  breach  of 
such  a  covenant ;  as  it  holds  that  attorneys' 
fees  cannot  be  recovered  in  such  an  action  in 
Missouri  where  not  allowed  by  the  laws  of 
another  state  in  which  the  deed  was  made 
and  the  land  was  situated. 

In  Hazelett  V.  Woodruff,  ISO  Mo.  534,  61 
8.  W.  1048,  the  measure  of  damages  for 
breach  of  warranty  in  a  deed  of  land  in  In- 
diana, made  in  that  state,  was  determined 
by  the  common-law  rule  as  held  in  Missouri; 
but  this  was  because  the  law  of  Indiana  on 
the  subject  was  not  proven. 

It  is  obvious,  of  course,  that  the  la*  fori 
prevails  over  lea  ret  sitce,  the  lev  loct 
contractu*,  the  lea  loni  solutionis,  and  all 
other  laws  so  far  as  concerns  matters  that 
relate  to  the  remedy  as  distinguished  from 
the  substantive  contract.  Thus,  the  form 
of  action  for  breach  of  an  executory  obliga- 
tion in  a  deed  or  mortgage,  whether  assump- 
17L.B.A.(NJ9.) 


sit  or  covenant,  depends  upon  the  tear  fori; 
and,  for  such  purposes,  the  question  whether 
or  not  an  instrument  is  deemed  to  be  under 
seal  is  also  to  be  determined  by  the  lea  fori. 
Le  Roy  v.  Beard,  8  How.  461,  12  L.  ed.  1161; 
Broadhead  v.  Nt^es,  9  Mo.  66;  Douglas  v. 
Oldham,  6  N.  E.  160;  Andrews  v.  Herriot,  4 
Cow.  608. 

So,  the  lex  fori  governs  as  to  whether  the 
liabili^  of  a  grantee  by  virtue  of  his  as- 
sumption ot  a  mortgage  upon  the  property 
may  be  enforced  in  an  action  at  law,  or  may 
be  enforced  only  in  a  suit  in  equity.  Wil- 
lard  V.  Wood,  136  U.  S.  309,  34  L.  ed.  210, 
10  Sup.  Ct.  Rep.  831 ;  Union  Mut.  L.  Ins.  Co. 
V.  Hanford,  143  U.  S.  187,  36  L.  ed.  118,  12 
Sup.  Ct.  Rep.  437;  New  York  L.  Ins.  Co. 
V.  Aitkin,  126  N.  Y.  660,  26  N.  E.  732. 

And  the  necessity  of  aJlwing  facts  avoid- 
ing the  grantor's  attempted  release  of  tba 
grantee  from  the  assumption  covenant  Is  al* 
BO  determined  by  the  tern  fori.  New  York  L. 
Ins.  Co.  T.  Aitkin,  supra. 

And  the  lea  fori  also  governs  as  to  the 
necessity  of  obtaining  consent  of  the  court 
before  bringing  an  action  for  the  recovery 
of  a  debt  secured  1^  a  mortgage  upon  real 
property,  pending  a  bill  for  the  foreclosure 
of  the  same.  B^ont  y.  Comen,  48  Conn. 
342. 

The  limitation  of  time  for  bringing  an  ac- 
tion for  breach  of  a  covenant  in  a  deed  or 
mortgage  of  real  property  also  in  general 
depends  upon  the  lea  fori.  Flowers  v.  Pore- 
man,  23  How.  132,  16  L.  ed.  405;  Willard  v. 
Wood,  164  U.  S.  502,  41  L.  ed.  631,  17  Sup. 
Ct.  Rep.  176. 

But  it  has  been  held  that  a  statute  of  a 
state  in  which  a  mortgage  upon  real  prop- 
erty is  executed,  which  requires  that  the 
original  proceedings  to  collect  the  debt  shall 
be  by  suit  to  foreclose  the  mortgage,  and 
limits  the  time  for  brining  suit  upon  the 
bond  to  recover  any  deflciency  to  six  months 
after  the  sale  of  the  mortgaged  praises,  per- 
tains to  the  BubstantiTe  rights  of  the  par* 
ties;  and  therefore  an  action  cannot  be 
maintained  in  another  state  for  the  deficien- 
cy if  not  brought  within  the  period  pre- 
scribed by  that  statute.  Sea  Grove  Bldg.  ft 
L.  Asso.  T.  Stockton*  148  Pa.  146,  23  AtL 
1063. 
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terest  whiuh  iB  a  covenant  real,  and  a  mere 
personal  contract  between  the  parties  to 
the  particular  instrument. 

Kettle  River  R.  Co.  t.  Eastern  B.  Co.  and 
Sjoblom  T.  Mark,  supra;  Poison  v.  Stewart, 
167  Mass.  211,  36  L.R.A.  771,  67  Am.  St 
Rep.  452,  45  N.  E.  737;  Phelps  T.  Decker, 
10  Mass.  207;  Rooney  t.  Koenig,  80  Minn. 
483,  83  N.  W.  399;  Bruna  v.  Schreiber,  43 
Minn.  468;  45  N.  W.  861;  Allen  T.  Allen, 
48  Minn.  462,  61  N.  W.  473;  Bossingham 
V.  Syck,  118  Iowa,  192,  91  N.  W.  1047; 
Langan  v.  Iveraon,  78  Minn.  299,  80  N.  W. 
1051;  Morgan  t.  South  Milwaukee  Lake 
View  Co.  97  Wis.  275,  72  N.  W.  872. 

The  legal  operation  and  effect  of  a  cove- 
nant must  be  determined  by  ita  mbject- 
matter,  and  not  by  the  terms  in  whieh  it  is 
expressed. 

Glenn  v.  Canby  and  Kettle  River  R.  Co. 
V.  Eastern  R.  Co.  supra ;  FoUansbee  v.  Jobn- 
■on.  28  Minn.  311,  9  N.  W.  882. 

Iowa  rejects  the  theory  of  comity  of  law, 
and  Minnesota  should,  in  a  like  case. 

Franklin  v.  Twogood,  26  Iowa,  521,  06 
Am.  Rep.  73;  Saul  v.  His  Creditors,  6 
Mart.  N.  8.  569,  16  Am.  Dec.  212. 

The  contract  need  not  be  construed  aa  an 
Iowa  one  because  it  related  to  land  in 
Iowa,  as  it  is  a  personal  contract  between 
the  parties,  and  is  not  so  related  to,  or  con- 
nected  with,  the  Iowa  land  as  to  make  it  a 
real  covenant,  or  within  tiie  class  of  con> 
tracts  relating  to  the  transfer  of  title  to 
real  estate. 

Bethell  v.  Bethell,  S4  Ind.  428,  23  Am. 
Rep.  660;  Poison  v.  Stewart,  supra;  Wor- 
ley  V.  Hinemmn,  0  Ind.  Ai^.  240,  83  N.  E. 
260. 

Where  no  place  of  performance  is  speci* 
fled  in  a  contract,  it  is  presumed  that  it  is 
to  be  performed  in  the  jurisdiction  where 
made;  and  the  debtor  is  not  bound  to  ten- 
der performance  in  another  state. 

Allahousc  V.  Ramsay,  6  Whart.  331,  37 
Am.  Dec.  417;  Jones  v.  Perkins,  29  Miss. 
139,  64  Am.  Dec.  136;  Morris  v.  Hockaday, 
94  N.  C.  286,  55  Am.  Rep.  607;  Smith  v. 
Smith,  26  Wend.  406;  Bigelow  v.  Burnham, 
90  Iowa,  300,  48  Am.  St.  Rep.  442,  57  N.  W. 
866;  Lewis  v.  Headly,  38  111.  433,  87  Am. 
Dec.  227:  First  Nat.  Bank  v.  Shaw,  61  N. 
Y.  290:  Scudder  v.  Union  Nat.  Bank,  91  U. 
S.  406,  23  L.  ed.  245;  Liverpool  &.  G.  W. 
Steam  Co.  v.  Phenix  Ins.  Co.  129  U.  S. 
397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469; 
Hunt  V.  Jones,  12  R.  I.  266;  Spies  v.  Na- 
tional City  Bank,  174  N.  Y.  222,  61  L.R.A. 
193.  66  N.  E.  736;  Brockway  v.  American 
Exp.  Co.  168  Mass.  257,  47  N.  E.  87; 
O'Regan  v.  Cunard  S.  S.  Co.  160  Mass.  366, 
39  Am.  St.  Rep.  484,  35  N.  E.  1070; 
Millard  v.  Brayton,  177  Mass.  633,  62  L.RJI. 
117,  83  Am.  St.  Rep.  294.  59  27.  E.  436. 
17  LJLA.(N.S.) 


Elliott,  J.,  delivered  the  opinion  of  the 

court: 

This  ifl  an  appeal  from  an  order  mstain- 
ing  a  demurrer  to  a  complaint  whit^  in 
substance,  alleges  the  following  facts:  In 
November,  1904,  Fred  Shaer  and  wife  gave 
to  John  Schmitt,  a  resident  of  Iowa,  a 
mortgage  on  80  acres  of  land  in  Kossuth 
oounfy,  Iowa,  to  secure  the  payment  of  three 
promissory  notes,  ag^r^ating  the  sum  of 
$1,300.  On  June  11,  1906,  Shaer  and  wife 
conveyed  the  land  to  Frank  P.  Barnes. 
Barnes  did  not  assume  and  agree  to  pay  the 
debt  secured  by  the  Schmitt  mortgage. 
Thereafter,  on  September  28,  1905,  Barnes 
and  wife  conveyed  the  land  to  David  Willett 
by  a  deed  which  recited:  '^at  the  same 
are  free  from  encumbrances,  except  a  lien 
created  by  a  public  drain  No.  3  in  Kossuth 
county,  Iowa,  assessed  at  $403.20.  which  lien 
second  party  assumes  and  agrees  to  pay,  also 
a  mortgage  of  $1,300  in  favor  of  John 
Schmitt,  and  a  mortgage  of  $1,500  in  favor 
of  Rose  M.  Bulsom.  Said  second  party  as- 
sumes and  agrees  to  pay  these  two  mort- 
gages." Default  was  made,  and  under  fore- 
closure the  land  realized  but  $342.30  for  tbe 
mortgagee.  This  action  was  then  brought  by 
the  administrator  of  the  estate  of  John 
Schmitt  to  obtain  a  personal  judgment  for 
the  deficiency  against  Willett,  on  the  theory 
that  he  became  liable  therefor  by  virtue  of 
the  assumption  clause  in  the  deed  from 
Barnes  to  Willett. 

The  question  is  whether  the  owner  of  the 
mortgage  can  enforce  the  assiunption  agree- 
ment made  with  a  grantor  who  had  not  him- 
self assumed  personal  liability  for  the  mort- 
gage and  owed  no  duty  or  obligation  to  tbe 
owner  thereof  respecting  the  subject-matter 
of  the  promise.  It  is  the  settled  law  of  this 
jurisdiction  that  there  can  be  no  recovery  in 
such  a  case.  If  the  grantor  is  personally  lia- 
ble to  pay  the  debt,  the  mortgagee  or  his 
grantee  may  maintain  an  action  against  the 
assuming  grantee.  FoUansbee  v.  Johnson,  28 
Minn.  311,  9  N.  W.  882;  Connecticut  MnL 
L.  Ins.  Co.  V.  Knapp,  62  Minn.  406,  64  N. 
W.  1137;  Pinch  v.  McCulIoch,  72  Minn.  71, 
74  N.  W.  897 )  ;  but,  when  the  immediate 
grantor  is  not  liable,  and  owes  no  duty  or 
obligation  to  the  owner  of  the  mortgage 
in  respect  to  the  subject-matter,  no  cause 
of  action  arises  in  favor  of  the  owner  of 
the  mortgage.  Kramer  v.  Gardner,  104 
Minn.  370,  116  N.  W.  925,  and  cases  cited. 
In  this  instance  there  was  no  debt  or  obli- 
^tion  due  from  Barnes  to  Schmitt,  which 
Willett  agreed  to  pay  as  part  of  the  consid- 
eration, and  thus  made  bis  own  debt ; 
and,  under  the  decisions  in  the  state,  no 
cause  of  action  arose  in  favor  of  Schmitt. 
But  in  Iowa  an  action  may  be  maintained 
by  the  owner  of  the  mortgage,  regmrdleas 
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of  whether  the  immediate  grantor  was  lia- 
ble to  pay  the  debt  Be  cared  by  the  mort- 
gage.  Marble  Sav.  Bank  t.  Mesarrey,  101 
Iowa,  285,  70  N.  W.  198.  The  appellants 
eontend  that  the  validity  of  this  assumption 
contract  should  be  determined  by  the  laws 
of  Iowa,  because  (a)  such  was  the  inten- 
tion of  the  parties;  (b)  it  was  to  be. per- 
formed in  Iowa;  (o)  it  is  a  part  of  the 
deed,  which  should  be  construed  as  a  whole; 
and  (d)  it  is  a  part  of  the  oorenants  of 
atiMn  and  against  encumbrattces,  and  there- 
fore runs  with  the  land. 

We  cannot  agree  with  the  appellant  that 
the  oontract  to  assume  and  pay  the  mort- 
gage is  a  part  of  the  covenant  of  seisin  or 
the  covenant  against  encumbrances.  It  is 
true  that  it  is  written  into  the  deed  in  con- 
nection with  these  covenants;  biit  this  Is 
not  controlling.  The  question  of  what  cove- 
nants in  a  deed  run  with  the  land  received 
such  full  consideration  by  Mr.  Justice  Lewis 
In  the  recent  case  of  Sjoblom  v.  Mark,  103 
Minn.  193,  15  L.RJi.(N.S.)  1129.  114  N.  W. 
746,  as  to  render  any  detidled  discussion  at 
this  time  unnecessary.  Covenanta  of  seisin 
and  i^inat  encumbrances  are  real  cove- 
nanta  and  run  with  the  land  (Security  Bank 
T.  Holmes,  68  Minn.  638,  71  N.  W.  699; 
MoClure  t.  Dee,  116  Iowa,  646,  91  Am.  St. 
Rep.  181,  88  N.  W.  1093;  Sehofield  t.  Iowa 
Homestead  Co.  32  lom,  817,  7  Am.  Sep. 
197),  and  are,  therefore,  to  be  governed  by 
the  law  of  the  state  where  the  land  la  sit- 
uated (1  Cye.  Law  &  Proc.  p.  1062).  Sudi 
covenants,  whether  they  impose  burdens  or 
eonfer  benefits,  pass  with  the  land  to  the 
grantees  thereof.  But,  strictly  speaking,  at 
law  there  most  be  privity  of  estate  existing 
between  the  parties  when  the  eovenant  is 
made,  and  it  must  eoneem  the  luid  or  es- 
tate, '^e  covenant  most  respect  the  thing 
granted  or  demised.  When  the  thing  to  be 
done  or  omitted  to  be  d<me  concerns  the  land 
or  estate,  that  is  the  medium  which  creates 
the  privity  between  the  plaintiff  and  de- 
fendant." It  must  Inhere  in,  or  be  attached 
to,  the  land,  or  relate  to  Its  mode  of  occu- 
pation or  enjoyment,  and  it  runs  with  the 
land  when  either  the  liability  to  perform  it, 
or  the  right  to  take  advantage  of  it,  passes 
to  the  assignee.  Kettle  River  R.  Co.  v. 
Eastern  R.  Co.  41  Minn.  461,  6  L.R.A.  111, 
48  N.  W.  469.  See  also  Shaber  v.  St.  Paul 
Water  Co.  80  Minn.  179,  14  N.  W.  874.  *af 
.  .  .  the  covenant  does  not  extend  to, 
nor  affect,  the  quality,  value,  or  mode  of 
enjoying  the  land  conveyed,  and  Is  merely 
collateral  to  it,  or  is  of  such  a  character 
that  a  performance  of  it  will  defeat  the  es- 
tate of  the  party  daiming  the  performance, 
then  it  does  not  run  with  the  land  nor  bind 
the  assignee  of  the  eorenantor,  thon^  he 


be  expressly  included  by  the  general  term 
'asaigns.' "   Glenn  v.  Canby,  24  Md.  127, 

The  agreement  to  assume  and  pay  a 
mortgage  manifestly  is  not  such  a  covenant. 
It  is  the  peratmal  agreement  of  the  grantee 
to  pay  money  due  to  a  third  person  for 
which  the  grantor  is  bound,  and  the  legal 
effect  of  which  is  to  create  the  relation  of 
principal  and  snraty.  Tr^er  v.  Dorr,  60 
Minn.  173,  62  N.  W.  260.  The  contract  AoA 
not  relate  to,  or  in  any  manner  concern,  the 
land  conveyed,  or  its  use  and  enjoyment. 
The  covenant  against  eneumbranoes  rdatea 
to  the  title,  and  inheres  in  and  passes  with 
the  land;  but  an  agreement  to  assume  and 
pay  to  a  third  party  a  mortgage  which  con- 
stitutes an  encumbrance  is  of  a  different 
character.  It  is  not  an  integral  part  of  the 
deed,  but  Is  a  collateral  personal  contract, 
which  does  not  run  with  the  land.  It  much 
resembles  an  agreement  on  the  part  of  a 
grantee  to  pay  all  taxes  due  on  the  land  at 
the  time  of  the  conveyance,  of  which,  in 
Graber  v.  Duncan,  79  Ind.  E65,  it  was  said: 
"An  agreement  to  discharge  an  existing  lien 
or  encumbrance  on  the  land  conveyed,  al- 
though contained  in  the  deed,  does  not  cre- 
ate a  covenant  running  with  the  land.  Sudi 
an' agreement  amounts  ordinarily  to  a  mere 
contract  to  do  a  particular  thing  within  a 
specified  or  a  reasonable  time,  from  a 
breach  of  which  damages  may  result  to  the 
grantee,  and  not  to  a  covenant  annexed  to, 
or  connected  with,  the  raHty  in  such  a  way 
as  to  run  witii  uid  be  appurtenant  to  it." 
That  an  agreement  to  assume  a  mortgage 
is  not  a  covenant  which  constitutes  an  in- 
tegral part  of  the  deed  appears  from  the 
rule  that  covenants  in  deeds  cannot  be  varied 
by  parol  evidence  (Rooney  v.  Koenig,  80 
Minn.  483,  83  N.  W.  399;  Allen  T.  Allen,  48 
Minn.  463,  51  N.  W.  473;  Bnins  v.  Schreib- 
er,  43  Minn.  468,  46  N.  W.  861),  while  an 
agreement  to  assume  a  mortgage  may  be 
shown  by  parol  evidence,  and  the  obligation 
be  imposed  although  the  deed  is  silent.  The 
covenant  Is  an  int^ral  part  of  the  deed, 
while  the  agreement  to  pay  the  mortgage 
is  a  collateral  and  personal  contract  relating 
to  the  ccmslderation. 

The  mortgage  referred  to  Is  upon  land  in 
Iowa,  and  its  validity  must  be  determined 
by  the  laws  of  that  state;  but  the  assump- 
tion contract  waa  made  fn  Minnesota  he- 
tweoi  persons  residing  therein.  It  was  a 
personal  contract  between  Barnes  and  Wil- 
lett.  It  did  not  relate  to  real  property,  or 
any  interest  therein,  within  the  meaning 
of  the  law  relating  to  covenants  which  run 
with  the  land.  It  was  intended  to  provide 
for  the  payment  of  the  debt  secured  by  tfao 
mortgage  by  means  serrate  and  distinct 
from  the  enforcement  of  tiie  mortgage  Hen 
upon  the  land.   The  contract  itself  ia 
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knt  u  to  tbe  place  of  performance,  and  it 
cannot  be  inferred  tliat  Willett  was  to  per- 
form the  obligation  out  of  the  state  where 
the  contract  was  entered  into.  Where  no 
place  of  performance  is  specified  in  a  con- 
tract, it  b  presumed  that  it  is  to  be  per- 
formed in  the  jurisdiction  where  made,  and 
the  debtor  Is  not  bound  to  tender  perform- 
ance in  another  state,  Our  conclusions  are 
tfiat  the  assumption  contract  did  not  pro- 
vide for  its  performance  within  the  state 
of  Iowa,  and  that  it  does  not  appear  that 
the  parties  intended  that  the  validity  of  the 
obligation  should  be  determined  by  the  laws 
of  Iowa,  instead  of  the  laws  ot  Minnesota. 
Order  affirmed. 


mssoina  bvpremb  ooimT. 

(Division  No.  a.) 
STATE  OF  MISSOURI.  Respt., 

V. 

E.  D.  HENDERSON  et  al.,  Appta. 

(212  Mo.  208.  110  a  W.  1078.) 

Orlmlnal  law  — wltnew  —  not  on  in- 
dictment. 

1.  It  is  not  error  to  permit  a  witness  to 
testify  for  the  state  in  a  criminal  case, 
whose  name  was  not  indorsed  on  the  in- 
dictments 


Barglary  —  opening  screen  door. 

2.  Opening  a  screen  door  held  shut  by 
springs,  wiu  the  intent  to  omumit  larceny, 
is  a  breaking  within  the  meaning  of  the  law 

of  burglary. 

Same  —  evidence  —  safflciency. 

3.  Possession,  by  persons  who  had  been 
seen  in  the  yard  «  a  buzBlftrized  honae 
about  the  time  the  crime  was  comknitted,  of 
the  stolen  proper^  when  overtaken  b^  its 
owner  on  the  road  shortly  after  the  barg;1a> 
ry,  is  sufficient  to  justify  a  presumption  of 
guilt  in  the  absence  of  satisfactory  evidence 
as  to  how  they  came  into  possession  of  tbs 
property,  oonaistent  with  their  innooenoe. 

(M^  19,  190B.) 

APPEAL  by^  deftadants  fnnn  a  jndgnmt 
of  the  Circuit  Gonrt  for  Ralls  Goon^ 
convicting  tium  of  bnigluy  and  lareoj. 
Affirmed. 

The  faeta  an  stated  in  the  o^ioo. 

Mr.  E.  Xj.  Oorwlne  for  appdlants. 

Messrs.  Herbert  B.  Hadler*  Attora^r 
General,  and  N.  T.  Gentry,  for  respond- 
ent: 

Permitting  a  wttnen  fbr  the  etate  to  tas- 
tify,  her  name  not  being  indorsed  on  the  in- 
dictment, is  not  error. 

State  r.  Barrington,  198  Mb.  23,  95  &  W. 
236;  State  v.  Myers,  198  Mo.  22S,  94  S.  W. 
242;  State  T.  Hottman,  190  Mo.  110.  »«  & 
W.  237. 


Cose  Note.  —  mirgUuy  bp  forcing  screen 
door  or  window. 

In  the  eottsideration  of  this  subject  it  has 
been  neoessary  to  draw  a  somewhat  arbitra- 
ry line  of  distinction  between  the  cases. 
Whore  the  breaking  was  of  shutters,  tran- 
soms, gratings,  etc.,  the  cases  have  been 
excluded  because  such  obstructions  are  per- 
manent and  a  more  substantial  barrier 
against  intruders  than  screens,  the  latter 
being  temporary  and  obviously  affording 
but  little  proteoUtm. 

Anotiier  pluksa  of  the  subject  in  hand  will 
be  found  in  a  note  to  People  v.  White,  post, 
1102,  where  the  eases  collected  present  the 
question  as  to  whether  the  further  opening 
of  a  window  already  partly  open  consti- 
tutes a  burglarious  breaking. 

The  removal  from  an  open  window  of  a 
wire  screen  upon  which  the  window  rested 
was  held  sufficient  to  emistitnte  a  burglari- 
ons  "brealdng,"  in  State  ▼.  Herbert  63 
Kan.  SI  6,  06  Fac.  236. 

Entering  a  house  through  a  window  by 
removing  the  screen,  which  was  fastened  in- 
to the  window  with  nails  which  the  tres- 
passer took  out,  aufficiently  establishes  a 
breaking  to  constitute  burglary.  Sims  v. 
State,  136  Ind.  368,  3S  N.  E.  278. 

AlUiongh  not  indicted  for  burglary,  the 
defendant,  in  State  v.  Conners,  06  Iowa,  486, 
04  N.  W.  295,  was  found  guilhr  of  "feloni- 
ously breaking  and  entering,"  where  he 
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opened  a  temporal^  screen  door  whidi  was 
kept  closed  1^  spring  hinges. 

And  so  a  conviction  for  burglary  was  af- 
firmed in  State  v.  Moon.  02  Kan.  801.  04 
Pac.  609,  where  the  defendant  opened  an 
outer  screen  door  held  in  place  by  springs. 

The  breaking  or  tearing  away  from  an 
open  window,  of  a  network  of  twine  placed 
thereto  let  in  the  air  and  keep  out  cats 
and  other  smaller  anijmals,  is  such  a  break- 
ing as  to  constitute  a  burglarious  breakiDg 
and  entry.  Com.  v.  Stephenson,  8  Pidc 
354. 

There  is  a  sufficient  breaking  to  constitute 
burglary  where  the  entry  is  made  by  tear- 
ing away  a  curtain  from  an  open  iraoaom. 
Holland  v.  State,  47  To.  Orim.  Bep.  aSS, 
86  8.  W.  798. 

Removing  a  canvas  covering  from  the  win- 
dow of  an  unfinished  building  is  a  breaking 
sufficient  to  make  the  offense  burglary. 
Orimes  T.  State,  77  Oa.  762,  4  Am.  St.  R». 
112. 

In  Hunter  v.  Com.  7  Gratt  041,  60  Am. 
Dec.  121,  it  appeared  that  an  entrance  to  a 
house  was  effected  by  partly  removing  from 
an  opening  an  old  cloaJc  hung  at  Uie  top  oa 
nails  and  loose  at  the  bottom.  The  court 
declined  to  dedde  vhether  this  established 
a  breaking,  but  in  the  ooncurrlng  opinion 
of  one  of  uie  judges  it  is  said  that  the  faefei 
set  forth  do  not  amount  to  burglary 
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The  inBtmetioB  u  to  the  breakiiig  neces- 
sary to  oonititnto  bttr^ry 

State  T.  Tntt,  63  Mo.  000;  State  T.  Heeox, 
88  Mo.  638;  Dennii  t.  FaopU,  27  Uieli.  ISl; 
Finch  T.  Cam.  U  OratL  846;  State  t.  Rei^ 
20  Iowa,  421;  Hay  t.  State*  40  Fla.  426,  24 
So.  498}  State  v.  Moon.  82  Kan.  803,  84  Pao. 
609;  Steto  T.  Conuen.  9S  Iowa,  486,  64  K. 
W.  296. 

The  eridOMse  of  the  guilt  of  both  defend* 
ante  was  sufficient^ — eepedally  in  the  ab- 
aenee  of  any  explanation  or  oontradiotlon  on 
tbdr  part. 

State  Howard,  203  Mo.  604,  102  S.  W. 
604;  State  T.  Toobey.  203  Mo.  678,  102  S. 
W.  630;  Stete  T.  Jamee,  194  Mo.  277,  92  & 
W.  670;  Stete  t.  Moore,  117  Mo.  404,  22  & 
W.  1086;  Stete  t.  Owens,  79  Mo.  619;  Stete 
T.  Warford,  106  Mo.  62,  27  Am.  St.  Rep. 
322,  16  S.  W.  886;  4  Elliott,  Er.  S8  2726, 
2918;  1  Wigaiore,  Sr.  i  163;  1  GreenL  Br. 
134. 

Oantt,  J.,  deliTCred  tin  opinion  ot  the 

court: 

On  Oetober  30,  1907,  the  grand  Jury  of 
RalU  county  returned  an  indicteiCTt  char- 
ging the  two  defendaate  with  burglary  and 
larceny.  The  offenee  was  alleged  to  have 
been  ennmitted  on  the  20th  of  October, 
1007,  and  the  dwelling  house  of  Utmer  Her- 
man bnrglarized,  and  oertein  personal  prop- 
erty then  and  there  in  the  said  house  stolen 
and  carried  away.  The  defendante  were  ar- 
rested, and,  at  the  said  October  term,  1907, 
were  duly  arraigned,  and  entered  their  plea 
of  not  guilty.  Afterwards,  in  Norember, 
1907,  the  defendaate  were  jointly  put  upon 
their  trial  and  convicted  of  boUi  burglaiy 
and  larceny,  and  their  punishment,  respeo- 
tively,  assessed  at  three  years  in  the  peni- 
tentiary for  the  burglary  and  two  years  each 
for  the  larceny.  After  their  motions  for 
new  trial  and  in  arrest  of  judgment  were 
filed  and  OTerruIed,  they  were  duly  sentenced 
in  accordance  with  the  verdict  of  the  jury; 
and  from  that  sentenoe  they  have  appealed 
to  this  court.  The  indictment  is  in  the  or- 
dinary and  often  approved  form,  and  hence 
it  is  not  necessary  to  nprodvm  it  la  this 
opinion. 

The  evidmoe  tended  to  prove  that  the 
prosecuting  witness,  Utmer  Herman,  lived 
in  Saverton  township,  in  Ralls  county, 
Missouri,  and  was  a  farmer.  His  dwelling 
house  was  situated  on  the  Saverton  and 
Frankfort  county  road,  which  runs  north 
and  south  by  said  farm  into  the  town  of 
Saverton.  The  house  faced  east,  and  was 
about  6  miles  from  Saverton.  On  Sunday, 
October  2,  1907,  Herman  and  his  family, 
which  consisted  of  himself,  his  niece,  Mrs. 
Oones,  and  three  children,  were  at  lunna 
until  about  2:30  in  the  aftemooo.  At  that 
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Ume  ^uij  left  the  honstv  and  went  a  quarter 
of  a  mile  to  a  field  to  feed  some  ealvea. 
They  were  gone  about  two  hours  and  a  half, 
and,  when  thoy  returned,  discovered  that 
Uie  house  had  been  burglarized  during  their 
absence.  The  outer  door  was  a  wire  screen 
door,  and  was  dosed  1^  binges  and  a  spring, 
and  the  inner  door  was  latehed,  and  the 
entranoe  had  been  efl'eeted  by  pulling  open 
the  screens  and  getting  into  the  house.  As 
Bom  aa  Mr.  ^nnan  uoid  his  femily  returned 
to  the  house,  they  discovered  that  various 
boxes  and  drawers  had  been  opened,  and  dif- 
ferent articles  of  apparel  were  scattered 
around  on  the  floor.  An  examination  dis- 
closed that  a  gold  watoh  and  a  white- 
handled  razor  belonging  to  Mr.  Herman  had 
been  stolen  from  a  dresser  drawer.  The 
watch  was  a  gold-filled  wateh,  and  had  at- 
tached to  it  a  fob,  which  made  it  easy  to 
identify  it.  Another  box  had  been  opened 
and  the  rasor  taken  out  of  It.  The  wateh 
was  shown  to  be  worth  $26,  and  the  razor 
and  other  articles  stolen  were  worth  from 
$32  to  $33.  The  pocketbook  of  Mrs.  Qones 
containing  $1.96  in  money  had  also  been 
stolen.  Mr.  Herman  at  once  armed  himself, 
and  sterted  in  pursuit  of  the  thieves.  He 
rode  down  the  road  towards  Saverton,  and 
overtoc^  the  two  defendante  just  as  theiy 
were  coming  Into  town.  Both  of  the  defend- 
ante were  n^roes.  He  ordered  Uie  defend- 
ante to  stop,  and  compelled  them  to  bold  up 
their  hands.  He  called  upon  Mr.  Calvin 
to  assist  him,  and  they  searched  the  two  de- 
fendants in  front  of  Mr.  Ftsher'a  house. 
While  searching  one  of  the  defendante,  the 
other  one  took  off  his  overcoat,  and  made  a 
motion  towards  the  fence.  Mrs.  Gone's 
pocketbook  was  found  in  the  possession  of 
one  of  the  defendante  at  that  time,  and  oon- 
teined  $1.06.  The  two  defendante  were  then 
teken  on  down  to  th*  depot  in  the  town  and 
another  party  was  sent  baek  to  examine  the 
ground  where  the  defendante  were  first 
searched.  There  on  the  ground  and  near 
the  fence  in  front  of  Fisher's  place  this  par- 
ty found  a  gold  wateh  and  fob  and  the 
white-handled  razor,  which  belonged  to  Her- 
man. Various  other  articles  were  found  on 
the  person  of  the  defendants,  among  others 
a  revolver  in  the  sleeve  of  one  of  the  de- 
fendants. Mr.  Glasscock  was  riding  that 
Sunday  afternoon  by  Herman's  place,  and 
saw  and  reoogniaed  tlie  two  defoidante 
walking  along  the  side  of  the  road  about 
200  yards  from  Herman's  house,  about  4 
o'clock  in  the  afternoon.  And  a  dir.  Keech 
testified  to  seeing  two  negro  men  coming 
out  of  the  front  yard. 

The  defendante  offered  no  evidence.  The 
court  instructed  tbe  juiy  on  reasonable 
doubt,  the  {wesnmption  of  innooenee,  and 
fully  iBstmsted  tkem     to  the  demente  of 
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burglaiy  and  larceny,  and  Alreeted  tiiem  tiiat 
they  might  find  the  defendanta  both  guilty 
or  acquit  both,  or  find  tme  guilty  and  the 
other  not  guilty,  accordingly  as  the  evi- 
dence justified  their  Terdiet;  and  also  in- 
■tructed  them  as  to  the  difference  between 
grand  laroeny  and  petit  larceny,  and  what 
their  verdict  should  be  in  ease  thij  found 
the  stolen  goods  were  of  less  value  than  $30, 
as  to  the  offense  of  larcei^.  The  court  then 
gave  the  following  instruction;  "The  court 
instructs  the  jury  that,  if  they  find  from  the 
evidence  that  the  screen  door  mentioned  in 
the  evidence  was  kept  closed  by  means  of 
hinges  and  springs  attached  to  the  same  In 
ench  manner  that  some  force  was  necessary 
to  open  said  door  and  that  the  defendanto 
opened  said  door  by  using  such  force,  then 
the  jury  can  find  that  there  was  a  breaking 
of  the  dwelling  house  mentioned  in  the  evi- 
dence." The  defendants  excepted  to  all  the 
instructions  given  by  the  court. 

1.  The  defendants  are  not  represented  in 
this  court  by  counsel.  As  already  said,  the 
indictment  is  in  the  long  accepted  and  ap- 
proved form,  and  is  sufficient.  No  error  is 
assigned  as  to  the  admission  or  rejection 
of  testimony.  The  defendanta  do  complain 
of  the  action  of  the  circuit  court  in  pomit- 
tlng  the  state  to  introduce  Mrs.  Gones  as  a 
witness  for  the  state  because  her  name  was 
not  indorsed  on  the  indictment,  but  there 
was  no  error  in  this  ruling  of  the  court. 
State  T.  Myers,  198  Mo.  22S,  04  8.  W.  242; 
SUte  V.  Hottman,  196  Mo.  110,  94  B.  W. 
287. 

2.  The  only  assignment  of  error  that  calls 
for  serious  consideration  is  the  propriety  of 
the  court's  instruction  in  regard  to  what 
would  constitute  a  breaking  sufficient  to 
constitute  burglary.  In  State  t.  Tutt,  63 
Mo.  loc.  cit.  000,  it  was  ruled  by  this  court 
that  "the  mere  lifting  of  a  latch  and  so 
opening  a  door  not  otherwise  fastened,  or 
pushing  upward  or  lowering  a  window  sash 
which  is  held  only  by  a  wedge  or  pulley 
weight,  or  raising  a  trapdoor  meant  to  be 
kept  down  merely  by  its  own  gravitation,  or 
procuring  by  craft  or  by  threats  or  intimida- 
tion a  person  within  the  house  to  open  the 
door,  is  in  legal  contemplation  a  breaking." 
And  in  State  t.  Hecoz,  83  Mo.  loc.  cit.  638, 
it  was  held  that  the  opening  of  a  door  which 
is  closed  and  fastened  with  a  chain  hooked 
over  a  nail  is  a  sufficient  breaking  to  consti- 
tute burglary,  provided  such  breaking  was 
done  with  intent  to  steal  and  cary  away 
property.  In  Dennis  v.  People,  27  Mich. 
151,  the  supreme  court  of  Michigan  decided 
that  the  raising  of  an  unlocked  transom, 
which  was  suspended  by  hinges  at  the  top, 
and  which  was  kept  in  its  place  by  ita  own 
weight,  was  a  sufficient  breaking  to  consU- 
tute  the  crime  of  burglary.  To  tlM  Nine  ef- 
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feet,  see  Finch  t.  Com.  14  Gimtt.  foe.  cit 
646;  State  v.  Raid,  20  Iowa,  421;  May  t. 
SUte,  40  Fla.  426,  24  8o.  498.  And  in  State 
V.  Moon,  62  Kan.  loc.  cit-  803,  64  Pac.  600, 
it  was  held  that  a  defendant  was  guilty  of 
burglary  when  he  opened  a  wire  screen  door, 
the  outer  domr  of  the  room  being  open  and 
the  screen  door  being  held  in  place  by  etnl 
springs,  when  eoxSl  breaking  waa  dcme  witt 
the  intent  to  oommit  a  felony.  And  in  State 
V.  Connors,  05  Iowa,  loe.  dt.  486,  64  N.  W. 
296,  it  was  expreaBlj  decided  that  the  optt- 
ing  of  a  screen  door  with  intent  to  oonunit 
a  felony  fn  a  house  waa  breaking  within  tike 
meaning  of  the  law  of  burglary.  II  Am.  A 
Eng.  Bne.  Iaw,  p.  1662,  and  authorities 
there  cited.  Aooordingly  we  think  the  cir- 
cuit court  eorrsetly  fautmeted  the  jniy 
said  instruction. 

3.  As  to  the  oontention  that  the  evidom 
was  not  sufficient  to  sustain  the  verdict,  we 
think  this  assignment  is  without  substantial 
merit.  The  presence  of  both  of  the  defend- 
ants In  the  front  yard  of  Mr.  Herman's 
house  a  short  time  before  the  burglary  was 
discovered,  the  fact  that  they  were  aeen  go- 
ing together  from  the  house  in  the  direction 
of  Saverton  aooa  after  the  commimion  of 
the  crime  and  were  overtaken  by  Mr.  Her- 
man and  the  stolen  goods  found  upon  their 
persons,  showed  such  recent  pfwseBsion  (rf 
the  stcden  property  as  to  justify  the  pre- 
sumption  that  they  emnmfttod  the  bni^ary, 
in  the  absence  of  any  satisfactory  explana- 
tion of  the  manner  in  which  they  came  into 
possession  of  the  said  property  consistent 
with  their  innocence.  State  y.  Howard,  20S 
Mo.  loc  cit  603,  604,  102  8.  W.  604;  SUte 
V.  James,  194  Mo.  loc  cit  277,  92  8.  W.  679, 
and  cases  there  cited. 

Th%  judgment  must  be,  and  is,  affirmed. 

Fox,  P.  J.,  and  Burgess,  J.,  oouear. 


MIOHIGAK  6XfFKEME  OOURT. 
PSOPLB  OF  THB  STATE  OF  MXCmOAB 

V. 

EDWIN  L.  WHITE. 

(—  Mich.  — .  117  N.  W.  161.) 

Burglary  —  opening  windovr. 

Pushing  up  a  window  which  is  held  down 
by  ita  own  weight  only,  and  has  been  left 
open  enough  to  admit        insertion  of  a 


Case  JToee.  ~  JBurffUiry       ratatng  wta- 
dow  olTMi^  porttff  open. 

This  note  deals  with  but  one  of  the  ea- 
sentiat  elements  of  tiie  common-law  offense 
of  burglary,  via.,  the  "breaking."  Tht 
sUtuto^  eiuutinenU  of  t^  various  sUtea 
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land  under  it,  so  aa  to  form  an  apertore 
lar^  enough  to  admit  one's  body,  and  en* 
tenng  the  building  through  the  aperture  so 
made,  is  a  aufficient  breaking  to  eonetitute 
boiigtaiy. 

(Jnl7  IS.  1908.) 

EXCEPTIONS  ly  defendant  befbre  Judg- 
ment to  rulings  of  the  Cinmit  Cortrt  for 
Clinton  County  made  during  the  trial  of  an 
iBdietment  charging  burglary,  which  reault- 
•d  in  a  oonvietion.  Affirmed. 
The  facts  are  stated  In  the  opiiucm. 
Mr.  WUliam  M.  Smith,  for  defendant: 
If  a  door  or  window  is  open  a  little  way, 
it  is  not  breaking,  within  the  meaning  of  the 
law  governing  burglary,  to  push  it  further 
open. 

Tiffany,  Crim.  Law,  Sth  «d.  p.  89,  note  SI, 
p.  716;  Dennis  v.  People,  27  Mich.  161; 
People  V.  McCord,  76  Mich.  200,  42  N.  W. 
1106;  People  T.  Bupree,  98  Mich.  26,  66 
N.  W.  1046;  2  Bishop,  Crim.  Law,  7th  ed. 
I  91;  Bishop,  Statutory  Crimes,  $  312;  2 
Russell,  Crimes,  1896  ed.  p.  3;  Clark,  Crim. 
Law  232 ;  Com.  v.  Stnipney,  105  Mass.  688, 
7  Am.  Rep.  666;  Com.  v.  Stephenson,  8  Pick. 
364;  Com.  T.  Steward,  7  Dane,  Abr.  136; 
R.  T.  Hyams,  7  Car.  ft  P.  441;  R.  t.  Smith, 
1  Moody,  C.  C.  178. 

Mr.  Pean  W.  Kelley,  for  plaintiff: 

The  further  opening  of  the  window  con- 
stituted a  sufficient  breaking. 

Tiffany,  Crim.  Law,  6th  ed.  p.  89,  note  61, 
p.  716,  note  4;  Dennia  t.  People,  27  Mich. 


161;  People  T.  Kolan,  22  Mich.  229;  Harris 
r.  People.  44  Mich.  306.  6  X.  W.  677;  I^ons 
V.  People,  68  lU.  271;  People  t.  Dupree,  98 
Mich.  28,  66  Hf.  W.  1046;  aaibome  t.  State. 
US  Tana.  261.  68  LJLA.  869,  106  Am.  St 
Rep.  833,  88  B.  W.  362;  State  t.  Connors, 
95  Iowa,  486.  64  N.  W.  206;  Webb  t.  Com. 
18  Ky.  L.  Sep.  280,  86  8.  W.  1038;  Knotts 
T.  State  (Tex.  Crim.  App.)  82  S.  W.  632; 
Miller  t.  State,  77  Ala.  41;  MarshaU  t. 
State.  94  Oa.  689.  20  B.  E.  432;  Barber  t. 
State  (Tex.  Crim.  App.)  69  S.  W.  616;  State 
V.  Brower.  127  Iowa,  687,  104  N.  W.  284; 
Holland  t.  State,  47  Tex.  Crim.  Rep.  623. 
85  8.  W.  708;  Com.  t.  Stephenson.  8  Pidc. 
364. 

HcAlTay.  J.,  ddivered  Hba  opinion  of 
tlie  ODiurt: 

Reepondent  was  oonrleted.  in  the  circuit 
court  for  Clinton  county,  ttf  breaking  and 
entering,  in  the  aighttiine.  a  store  build- 
ing, not  adjoining  to  or  occupied  with  a 
dwelling  house,  with  intent  to  commit  tlie 
crime  of  larceny,  Iwing  charged  under  | 
11,647.  Comp.  Laws  1897.  The  case  is 
before  us  on  exceptions  before  judgment. 

The  following,  taken  from  the  record,  will 
indicate  what  occurred  upon  the  trial  mate- 
rial to  the  question  now  before  the  courtt 
"To  the  forc^ing  information  the  respond- 
ent  pleaded  not  guilty,  and,  by  his  attor- 
ney, in  open  court,  at  the  banning  of  the 
trial,  said  respondent  admitted  that  he  waa 
guilty  of  the  larcei^  of  the  goods  in  ques- 


defining  "burglaiy,"  even  fhou^  th«y  have 
superceded  the  common  law  to  some  ez- 
tmt,  are  of  no  importance  here  because, 
where  a  breaking  is  still  a  necessary  ele- 
ment of  the  crime,  the  same  principles  are 
applicable  as  under  the  common  law. 

If  a  window  is  partly  open,  but  not 
wide  enoiu;h  to  admit  of  entry,  tiie  further 
raising  of  it  for  the  punose  of  allowing 
one  to  enter  is  not  a  breaking  of  the 
house,  constituting  burglary.  Rose  v.  Com. 
19  Ky.  L.  Rep.  272.  40  S.  W.  246;  R.  r. 
Smith,  1  Moody,  C.  C.  178;  Com.  t.  Stew- 
ard, 7  Dane,  Abr.  1S6;  Com.  r.  Hays,  7 
Dane,  Abr.  1S6. 

The  lifting  of  a  sash  which  lacks  an 
inch  or  less  of  being  dosed  is  held,  in  Com. 
T.  Stnipney,  106  Itass.  S88,  7  Am.  Rsp. 
566,  not  to  be  such  a  breaking  and  enter- 
ing as  to  constitute  burglary. 

But  in  Claiborne  State,  113  Tenn. 
261,  68  LJIA.  869,  106  Am.  St.  Rep.  833, 
83  S.  W.  362,  raising  a  window  already 
partly  open,  so  as  to  create  an  aperture 
sufficient  to  admit  of  entrance  into  a  build- 
ing, which  Is  Bubsequently  effected  through 
the  opening,  is  held  a  sufficient  breaking  to 
come  within  the  statute  defining  "burglary" 
as  the  "breaking  and  entering  into  a  man- 
si<m  house  1^  niglit  witit  intent  to  eom- 
mlt  a  felony.'' 
17LJLA.(N.S.) 


Whm  (me  of  two  persons  conspiring  to 
enter  a  store  partly  raises  a  window  and, 
leaving  it  thus,  stands  a  short  distance 
apart,  while  the  other  hoists  the  sash 
high  enough  to  enter,  and  enters,  both  are 
guilty  of  burglary.  Cooper  v.  State,  69 
Qa.  761. 

Where  a  person  secretly  raised  a  win- 
dow a  fraction  of  an  inch  during  the  day 
for  the  purpose  of  preventing  the  bolt  from 
fastening,  and  that  night  opened  the  win- 
dow and  entered,  he  was  guilty  of  bur- 
glary. People  T.  Dupree,  98  Mich.  26,  56 
N.  W.  1046.  The  question  presented  in 
this  case  was  apparently  considered  by  the 
judge  writing  the  opinicHi  as  somewhat 
different  from  the  one  under  discnssitm  in 
this  note,  for  he  says:  "Thb  language  of  the 
court  was  perhaps  too  broad  in  stating 
that,  if  the  window  was  raised  any  dis- 
tance, but  was  not  sufficient  to  permit 
the  defendant  to  enter;  and  he  raised  It 
further^ — it  would  be  bnaking  in  the  mean- 
ing of  the  law;  but  the  entire  evidenoe  waa 
to  the  offset  that  it  was  raised  so  little  as 
not  to  attract  the  notice  of  the  occupant. 
We  tiierefcm  think  that  the  Jury  oouU  not 
havo  been  misled  Ij  the  languags," 
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tion,  but  denied  that  he  was  guilty  of  the 
burglary  charge  contained  in  the  informa- 
tion. Said  cause  was  tried  in  open  court 
before  &  jury,  chosen  and  awom  on  the  10th 
day  of  December,  a.  d.  1907,  and,  upon  said 
trial,  said  respondent  took  the  stand  in  his 
own  behalf,  and  testified  that,  on  or  about 
the  night  in  question,  he,  while  intoxicated, 
walked  along  the  street  which  passed  in 
front  of  the  store  in  question,  and  that  he 
left  said  street,  and  passed  along  the  side 
of  the  said  store  building  to  a  point  about 
60  feet  from  the  said  street,  and  there  saw 
a  window  of  said  store  raised  about  a  couple 
of  inches,  so  he  could  put  his  hands  under 
the  window,  which  window  was  held  down 
by  its  own  weight  only ;  and  that  he  did  put 
his  hands  under  the  window,  and  pushed  it 
up  far  enough  so  that  the  opening  would  ad- 
mit his  body;  and  that  he  crawled  through 
said  window  into  the  store.  He  also  testi- 
fied that  he  was  drunk  at  the  time,  and  did 
not,  before  he  went  into  the  store  through 
the  window,  or  at  the  time  he  was  going  in- 
to the  store  through  the  window,  have  any 
intention  of  stealing  anything  in  the  store 
but  he  admitted  that,  after  he  went  into  the 
store,  he  did  steal,  take,  and  carry  away  a 
horse  blanket 'and  a  fur  overcoat.  The  re- 
spondent further  testified  that  he  and  anoth- 
er workman  had  been  woricing  in  and  about 
the  said  store  building,  in  repairing  the 
same,  on  two  different  days,  a  few  days  pre- 
vious to  the  night  in  question,  and  that,  in 
doing  their  work,  they  had  occasion  to  and 
did  raise  this  window;  and  the  testimony 
in  the  case,  on  behalf  of  the  people,  tended 
to  show  that  the  window  had  stops  or  plugs 
for  the  purpose  of  holding  the  same  in'  place, 
and  that,  as  far  as  the  proprietors  of  the 
store  had  knowledge,  the  window  had  not 
for  a  long  time  been  opened  or  raised  pre- 
vious to  the  time  respondent  worked  at  re- 
pairing the  building,  and  they  had  no  knowl- 
edge that  it  was  raised  on  that  occasion; 
and  that  the  proprietors  of  the  store  build- 
ing in  question  had  no  knowledge  that  said 
window  was  opened  to  any  extent  on  the 
night  in  question;  and  that  as  far  as  they 
had  knowledge,  the  window  was  closed  com- 
pletely in  the  usual  manner,  prior  to  and 
at  the  time  respondent  gained  entrance  in- 
to the  bnilding,  aa  testified  to  by  him.  The 
testimony  of  the  people  showed,  however, 
tiiat  an  employee,  who  was  deceased  at  the 
time  of  the  trial,  had  charge  of  the  room 
and  the  window  in  question  on  the  day  pre- 
ceding the  entering  into  the  building  by  re- 
spondent, and  no  person  on  the  part  of  the 
people  testified  positively  that  the  window 
was  not  open  on  the  night  in  question  as 
testified  to  by  respondent.  The  testimony 
of  the  people  was  to  the  effect  that  said  horse 
blanket  and  said  fur  overcoat  were  worth 
ULJLA.(K.6.) 


less  than  $25.  Upon  the  theoiy  that  such 
an  entering  as  was  testified  to  and  admit- 
ted by  respondent  did  not  in  law  amount 
to  a  burglarious  breaking  and  entering,  hii 
attorney  presented  four  requests  to  charge 
the  jury,  to  the  effect  that  respondent  could 
not  be  found  guilty  of  burglary,  and  th^ 
under  the  evidence,  he  couiu  be  eonvicted 
of  no  graver  offense  than  larceny.  The  court 
refused  to  charge  Uie  jury  as  requested,  and, 
upon  the  point  at  issue,  charged  ae  follows: 
"Now,  you  will  notice  that  the  charge  here 
in  this  information  says  that  the  respondent 
feloniously  did  break  and  enter  this  buildiniT 
with  intent  to  commit  the  crime  of  larcei^ 
therein.  Under  the  evidence,  which  is  un- 
disputed as  to  the  material  points  in  that 
regard,  the  court  has  assumed  the  burden, 
and  now  instructs  you  that,  as  to  the  break- 
ing and  entering,  the  court  charges  you  that, 
under  the  evidence,  there  was  such  a  breaking 
and  such  an  entering  as  satisfies  the  law, 
BO  far  as  committing  this  offense  was  con- 
cerned, in  this  case.  In  other  words,  the 
manner  in  which  the  respondent  himself 
says  that  he  went  through  the  window  and 
entered  the  building,  the  court  thinks,  as  a 
matter  of  law,  and  now  instructs  you,  is  a 
sufficient  bres^ng  and  entering  to  consti- 
tute the  crime  of  burglary,  providing  tha 
other  elements  that  are  necessary  to  make 
up  the  crime  are  found  to  exist,  so  that  yon 
need  not  take  up  any  time  in  the  jury  room 
in  passing  upon  the  question  of  breaking  and 
entering^'  The  erors  alleged  art  that  tlw 
court  erred  in  refusing  to  give  the  requests, 
and  in  charging  as  above  quoted.  The  only 
matter  for  the  court  to  determine  is  wheth- 
er the  admitted  facts  in  the  case  oonstitidB 
a  burglarious  breaking  and  entering. 

It  is  insisted  upon  the  part  of  the  respond- 
ent that  the  lifting  ai  a  window  which  it 
partly  open,  in  order  to  make  an  aperture 
large  enough  to  admit  the  intruder,  is  not  a 
breaking.  Several  eminent  text  writers  and 
decisions  of  courts  of  other  states  are  cited 
in  support  of  this  contention.  The  tendency 
of  the  courts  of  late  has  been  to  hold  that 
but  the  slightest  force  is  necessary  to  etm- 
stitute  a  breaking.  For  example:  Push- 
ing open  a  closed  door;  opening  a  screen 
door  which  is  held  by  its  springs,  the  door  of 
the  house  being  open;  removing  a  screen; 
entering  through  an  unfastened  tranK^m 
which  hung  in  place  by  its  own  weight ;  en- 
tering a  mil]  through  a  hole  cut  for  the  pur- 
pose of  allowing  a  belt  to  run,  by  puahiii!; 
aside  the  belt;  entering  a  mill  bouse  through 
a  small  hole  under  the  rill;  taking  goods 
from  a  building  by  thrusting  the  ami 
through  an  openbig  either  made  or  enlarged 
for  the  purpose;  entering  a  house  1^  ooming 
down  throu^  the  chimney;  liftii^  a  oellar 
door;  raising  tlis  ush  ik  %  viadow,  shut 


Digitized  by 


Google 


1908. 


PEOPLE  V.  WHITE. 


1106 


down    close,    but   not    fastened;    pulling  ance  with  ttw  mdiot,  and  respondent  will 


down  an  upper  sash, — all  have  been  held  to 
be  a  sufficient  burglarious  breaking.  In  this 
state  the  same  tendency  appears.  It  was  held 
tiiat  the  removal  of  an  iron  cellar-window 
grating  was  a  breaking  within  the  statute. 
People  T.  Nolan,  22  Mich*.  229.  Also  push- 
ing open  a  dosed,  but  unfastened,  transom 
swinging  horizontally  on  its  hinges.  Dennis 
T.  People,  27  Hieh.  151.  It  was  held  that 
the  fact  that  a  respondent  slightly  raised 
a  window  in  the  daytime,  so  that  the  bolts 
which  fastened  it  down  would  not  be  ef- 
fectual, would  not  devest  his  subsequent 
breaking  and  entering  through  the  window 
in  the  nighttime  of  tiie  character  of  bur- 
glary. People  T.  Dupre^  98  Mich.  26,  66 
N.  W.  1046. 

Bespondent  nigei  thftt,  bec&UM  this  win- 
dow was  raised  2  inches,  tiKie  was  no  "break- 
faig."  but  admits  in  his  brief  that,  had  the 
window  been  dosed,  and  he  had  raised  it, 
although  it  was  not  fastened,  and  it  was 
necessary  to  overcome  but  its  weight,  it 
would  have  oottstitnted  »  "breaking."  As 
stated  above,  such  reasoning  is  supported 
respectable  authority.  This,  however, 
does  not  appeal  to  our  judgment  as  sound 
reaacmlng.  We  thinic  tiie  rule  adopted  in  the 
instanoes  above  quoted  is  a  reasonable  one. 
It  is,  in  eflset,  that,  if  ai^  force  at  all  is 
neGessaiy  to  effect  an  entrance  into  a  build- 
ing, through  any  plaoe  of  ingress,  usual  f>r 
unusual  whether  open,  partly  open,  or  elosed, 
such  entrance  ia  a  breaking  sufficient  in  law 
to  constitute  buiglaiy,  if  the  other  elements 
of  the  offense  are  present.  We  think  such 
holding  is  in  harmony  with  Dennis  T.  People 
and  People  t.  Dupree,  dted  supra.  A  recent 
Itenessee  case  is  ezaotiy  in  point.  The 
respondent  entered  a  house  in  the  nighttime, 
through  a  window  found  partially  raised 
from  the  bottom,  which  he  opened  sufficient- 
ly  to  admit  his  person.  In  this  case  the 
court  considers  many  of  the  instances  re- 
ferred to  in  this  opinion,  and  dtes  the  cases. 
The  opinion  concludes:  "It  seems  to  us  a 
Useless  refinement  to  hold  th»,t  the  various 
instances  above  dted  are  sufficient  evidence 
at  breaking,  and  that  the  further  raising 
of  a  window  partly  open  is  not  sufficient  avi- 
doiee,  when  the  opening  in  the  window  Is 
enlarged  by  the  person  entering  so  as  to 
make  the  aperture  sufficient  to  admit  his 
body.  Here  is  a  material  change  of  the 
status,  and  the  diange  ia  accomplished  by 
the  application  of  force."  ClaibMue  v. 
State,  lis  Tenn.  261.  68  L.R.A.  859,  106  Am. 
St.  Rep.  833,  83  S.  W.  362,  and  cases  dted. 

The  dreuit  was  not  in  error  in  holding 
tiie  acts  of  respondent  a  sufficient  breaking 
and  entering.  The  conviction  is  affinned. 
The  cause  will  be  remanded  to  the  court  be- 
low for  the  entry  of  a  judgmmt  in  aceord- 
17L.ItA.(N.S.)  70 


be  brought  before  that  court  for  sentence. 


OKEOON  SITPREMZ:  OOtlBT. 

FIRST   KATIONAL   BANK   OF  FOHE- 
ROY,  IOWA,  Appt, 
T. 

B.  F.  MoGlTLLOUOH  et  aL,  Bespts. 
(—  Or,  — ,  08  Pae.  366.) 

Appeal  —  order  of  proof  —  error. 

1.  A  judgment  will  not  be  reversed  be- 
cause of  the  order  in  which  the  proof  was 
admitted,  in  the  absence  of  anything  to 
show  abuse  of  discretion  on  the  i»rt  of  the 
trial  court. 

Evidence  —  transfer  of  note. 

2.  Parol  evidence  is  not  admissible  to 
show  that  the  Indorsement  of  notes  to  an 
individual  not  designated  M  the  cashier  of 

a  bank  was  such  a  transfer  as  to  vest  the 
legal  title  in  the  bank,  and  preclude  a  do- 
fense  which  would  be  good  against  the 

payee. 

Appeal  —  exceptions  —  snfflclentqr. 

3.  A  bill  of  exceptions  is  unavailing  to 
raise  the  objection  that  a  witness  was  re- 
quired to  be  cross-examined  as  to  matters 
not  testified  to  in  chief,  which  does  not  pur- 
port to  contain  all  his  testimony  on  direet 
examination. 

Note  — holdOT  by  Indoreement. 

4.  A  bank  whidi  takes  wiUiout  indorse- 
ment, from  its  cashier,  negotiable  paper 
indorsed  to  him  without  designation  of  his 
fiscal  position,  holds  it  subject  to  all  equi- 
ties existing  in  favor  of  the  maker. 
Appeal  —  new  trial. 

6.  The  granting  or  denying  of  a  motion 
for  a  new  trial  is  not  a  fiiud  order  from 
which  an  appeal  lies. 
Same  —  qncstlonB  not  raised  below. 

6.  The  appellate  court  will  not  pass  up- 
on the  question  whether  or  not  a  certain 
ftLCt  has  been  established  by  all  the  evi- 
dence in  the  case  where  it  was  not  presented 
to  the  trial  oourt. 

(January  21,  1908.) 


Case  JVote.  —  Sight  of  transferee,  ufitK- 
out  Indorsement,  of  bUl  or  note  pay- 
able or  indoraed  to  order  of  Ci-one- 
ferreTf  to  jMwteeMon  oa  o  Aona  ftdo 

As  is  indicated  by  the  title,  tiiis  note  is 
confine  to  eases  Involving  the  rights  a 
transferee  of  a  note  payable  "to  order,"  or 
indorsed  "to  order,"  and  cases  involving  the 
rights  of  a  transferee  without  indorsement  of 
a  note  which  had  previously  been  indorsed 
in  blank  and  is  thus  transferable  by  de- 
livery, have  been  excluded. 

The  general  rule  as  to  the  rights  of  a 
transferee  without  indorsement  of  a  bill  or 
note  payable  or  Indorsed  to  ordferJs^tiiia, 
1  DiQitlzed  bvVjXJOy  TC 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Umatilla  County 
in  defendants'  favor  In  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
certain  promissory  notea.  Affirmed^ 

Statement  by  Moore,  J.:  ^ 
This  is  an  action  by  the  Fint  National 
Bank  of  Pomeroy.  Iowa,  a  corporation, 
against  B.  F.  AfoCuUough  and  M.  H.  Gil- 
lette, to  recover  on  two  promissory  notes. 
The  facts,  so  far  as  deemed  material  herein, 
are  that,  on  March  2,  1904,  and  November 
23d  of  that  year,  the  defendants  obtained 
from  one  W.  J.  Furnish  leases  of  certain 
landa  in  Umatilla  county  for  a  term  which 
would  expire  March  1,  1907,  agreeing  to 
give  for  the  nie  of  the  premises  $640  an- 

stated  in  1  Daniel  on  Negotiable  Instru- 
ments, S  e64a:  "When  an  instrument  is 
made  payable  to  'order*  tiie  indorsement  of 
the  pi^ee  is  necessary  to  transfer  the  l^aJ 
title;  and  the  transferee  without  indorse- 
ment  takes  it  as  a  mere  chose  in  action,  and 
must  aver  and  prove  the  consideratitHi ;  and 
he  takes  it  subject  to  all  equities  that  at- 
tached to  it  in  the  hands  of  his  transferrer." 

And  at  {  74 1  in  the  same  volume  there  is 
this  further  statement:  "Where  a  bill  or 
note  payable  'to  order*  is  transferred  with- 
out indorsement,  the  transferee  does  not  ae- 
quire  the  le^al,  but  only  the  equitable,  title. 
The  holder  under  such  a  transfer  must  aver 
and  prove  the  assignment,  for  the  mere  pos- 
session of  the  instrument  unindorsed  is  not 
evidence  of  ownership,  and  its  exhibition  in 
a  suit  not  sufficient  ground  of  recovery.  And 
he  oin  only  stand  in  the  shoes  of  his  assign- 
or, and  recover  subject  to  such  defenses  as 
were  available  against  him,  although  he 
took  it  in  good  faith  and  for  value.  There- 
fore, if  the  party  who  transfers  a  note  pay- 
able to  the  order  of  another,  but  unin- 
dorsed by  him  to  whose  order  it  is  payable, 
and  it  turn  out  that  the  transferrer  had  no 
title,  the  transferee  could  not  recover,  there 
being  no  equitable  right  to  which  he  can 
claim  siiccesfiinn." 

In  2  Randolph  on  Commercial  Paper,  I  788. 
the  rule  is  stated  as  follows:  "If  a  bill  is 
payable  to  order,  and  transferred  without  in- 
dnrscment,  its  transfer  will  be  subject  to 
defenses  existing  aj^ainst  the  transferrer. 
To  i>e  clear  of  defense  it  must  be  indorsed  be- 
fore maturity  and  before  notice  of  the  de- 
fense has  come  to  the  transferee.  An  assign- 
ment in  like  manner,  unaccompanied  by  in- 
dorsement, is  subject  to  defense." 

And  in  vol.  3,  K  1877,  the  same  author 
states  the  rule  in  the  following  words ; 
"Where  the  purchaser  of  a  bill  or  note  takes 
it  without  indorsement,  unless  it  is  trans- 
ferable by  delivery,  he  will  be  subject  to 
such  deffflises  as  are  available  against  the 
payee." 

Under  the  general  rule  as  given  above, 
there  can  be  no  question  but  that  a  note 
transferred  by  the  payee  without  indorse- 
ment is  snhtect,  in  tlie  hands  of  the  trans- 
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nually.  This  sum  was  evidenced  by  theb 
negotiable  promissory  notes,  executed  to 
furnish,  for  $612  end  $12B,  respectively, 
which  instruments,  given  for  the  rent  of 
1906,  were  payable  June  1,  1906.  The 
leases  did  not  contain  a  covenant  to  the 
effect  that,  in  ca^ie  of  a  sale  of  the  real 
property,  the  tenancy  could  be  terminated 
at  the  option  of  either  party.  The  land- 
lord, in  the  fall  of  1906,  listed  the  land  wttb 
one  H.  L.  Moody,  an  agent,  for  sale,  to 
whom  he  duly  indorsed  the  notes,  whieb 
would  mature  June  1,  1906.  The  a^nt  hav- 
ing entered  into  a  contract  for  the  sale  <rf 
the  premises  with  one  Q.  E.  York,  the  de- 
fendants surrendered  to  the  latter  the  poa- 
eession  of  the  real  property,  and  relin- 
quished to  him  all  their  rights  under  tfet 

feree  or  any  subsequent  bolder,  to  all  the 
equities  existing  in  favor  of   the  maker 

Tinst  the  payee.  Snsh  equities  ean  be  cat 
only  an  indorsement  by  the  peyea 
The  rule,  as  applied  to  cases  where  the  payee 
did  not  indorse  the  note  upon  transfer,  is 
upheld  by  a  long  line  of  decisione  which  will 
be  noted  and  discussed  below. 

FiBST  Nat.  Bark  v.  McCuixouoh,  how- 
ever,  presents  a  more  difficult  question. 
Here  the  note  had  been  indorsed  by  the  payee 
and  subsequently  by  his  indorsee  to  the  eaah- 
ter  of  the  plaintiff  bank,  who  aasigned  it, 
without  indorsonent,  to  the  plaintin.  The 
first  indorsee  was  evidently  not  a  bona  fide 
indorsee,  and  it  is  not  expressly  stated  that 
the  cashier  was  a  bona  fide  holder;  but,  as 
the  plaintiff  endeavored,  by  means  of  parol 
evidence,  to  show  that  the  indorsement  of 
the  cashier  was  in  fact  an  indorsement  to 
the  bank,  and  consequently  the  lattw  wai 
entitled  to  stand  in  the  position  of  the  easV 
ier,  it  is  at  least  a  fair  inference  that  the 
cashier  was  a  bona  fide  holder.    If  other- 
wise, it  would  not  have  aided  the  bank  to 
show  that  in  fact  the  note  had  been  indorsed 
to  it,  and  not  to  the  cashier.    The  decision 
seems  to  hold  that  the  rule  is  that  a  note  in 
the  hands  of  an  assignee  without  indorsement 
is  subject  to  all  the  equities  existing  in  favor 
of  the  maker,  as  against  the  payee,  regard- 
less of  the  fact  that  the  assignor  may  have 
held  it  free  from  such  equities.  The  questitm 
arises  in  this  connection  whether  the  well- 
established  rule  that  a  purchaser,  at  least  an 
indorsee,  before  maturity  with  actual  notice, 
or  after  maturity  with  actual  or  construct- 
ive notice,  of  a  defense  to  the  note  in  Ha 
hands  of  the  payee,  may  recover  if  his  In- 
dorser  was  a  bona  fide  purchaser  before  ma- 
turity without  notice,  and  thus  protected 
against  the  defense,  does  not  apply  equally 
to  one  who  takes  by  assignment  from  a  bona 
fide  holder.    Were  it  not  for  the  peculiar 
working  of  the  law  merchant  by  which  the 
bona  fide  indorsee  may  have  rights  superior 
to  his  indorser,  a  negotiable  note  payable  to 
order  would,  like  any  other  chose  in  action, 
pass  from  hand  to  hand  by  assignment,  eadi 
assignee  standing  in  the  shoes  of  his  assign- 
or, and  consequently  none-stwadingiin  a  tet- 
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iMwes.  The  notM  menUoned  wen,  prior  to 
tbeir  maturity,  tniuferred  by  the  following 
indorsement:  Tay  A.  B.  Mizm  or  order, 
waiving  demand  and  notice  of  protest.  H. 
Ii.  Moody."  The  person  named  as  the  last 
indorsee  was,  at  the  time  of  sueh  transfer, 
the  cashier  of  the  plaintiff  bank.  No  part 
of  the  notes  having  been  paid,  this  action 
waa  Instituted  without  uiy  other  written 
transfer  of  tiio  negotiable  instraments. 
The  complaint,  embradng  two  eaiues  of  ae* 
tlon,  is  in  the  nsnal  form,  statea  wlien  tin 
aotea  were  ezeented,  and  contains,  inter  alio, 
in  esoh  eonnt,  the  following  averment; 
"That  thereafter,  and  before  the  maturity 
theroof,  said  note  was  Indorsed,  transferred, 
and  assigned  to  the  plaintiff  herein,  and 
plaintiff  is  now  the  owner  and  holder  of 


ssid  note."  His  answer  denies  the  material 
allegations  of  the  eomplaint,  states  the 
£sets,  in  substance  as  hereinbefore  detailed, 
and  avers.  In  effect,  that,  about  March  8, 
1906,  and  while  the  defendants  had  a  crop 
growing  on  the  leased  land,  they,  at  the 
re^st  of  Srumish,  who  then  was  the  owner 
and  holder  of  the  notes  sued  on,  and  at  the 
solicitation  of  York,  who  had  secured  a 
eontiact  for  the  purchass  of  the  premises, 
surrendered  to  the  latter  the  possession  of 
the  real  property,  in  omuideration  of  the 
eanoelatim  of  the  notes  given  for  the  rent; 
that  at  that  time  Moody,  who  was  then  the 
agent  of  Furnish,  was  advised  by  the  de- 
fendants of  the  payment  of  the  notes, 
which,  without  any  consideratioa  tiierefor, 
and  not  in  the  ordinary  conrss  of  business. 


ter  position  than  the  orisinal  payee, — tiieir 
rig'htB  not  being  affected  by  the  superior 
TiKbts  of  some  intervening  bona  fide  indorsee. 
The  court,  in  the  above  ease,  seems  to  as- 
sume that  such  rights  of  the  bona  fide  in- 
dorsee are  lost  if  he  does  not  indorse  the  note 
when  he  transfers  it. 

It  will  be  noted  that  tiie  statements  of  the 
rule  as  to  the  rights  of  an  assignee  without 
indorsenient,  ss  outlined  by  both  Daniel  and 
Randolph,  are  not  sufBciently  definite  ex- 

f>res8ly  to  exclude  this  view,  although  the 
anguaf;e  used  ieems  more  oonsiatent  with 
the  other  view,  ms.,  that  an  assignee,  like 
an  indorsee  with  notice,  stands  fully  In  the 
ahoes  of  his  assignor,  and,  if  the  assignor  is 
a  bona  fide  indorsee  holdiiw  free  from  prior 
equitiee,  his  sssignee  and  subsequent  as- 
•  siguees  also  hold  free  from  such  equities, 
although  such  an  assignee,  even  if  without 
notice,  could  not,  lilce  an  indorsee  without 
notice,  recover  if  the  assignor  could  not  have 
recovered. 

In  support  of  the  first  view,  it  may  be 
argued  that  it  is  only  by  the  law  mercnaut 
that  an  indorsee  can  have  greater  rights 
than  his  indorser,  and  that  such  superior 
rights  are  attained  only  by  indorsement; 
consequently,  if  he  desires  to  preserve  such 
rights  and  transmit  them  to  his  assignee,  he 
must  also  comply  with  the  requirements  of 
the  law  merchant  and  indorse  the  paper, — 
otherwise  hfs  superior  rights  would  be  lost. 

There  are  but  few  cues  which  expressly 
cover  this  point.  There  are  dicta,  however. 
In  some  cases  which  seem  to  nupport  this 
view.  ThUB,  in  Haug  v.  Riley,  101  Ga.  372, 
40  L.R.A.  244,  29  S.  E.  44,  although  this 
question  was  not  before  the  court,  the  fol- 
lowing rather  significant  langnaffe  was  used 
in  the  course  of  the  opinion:  "^As  the  law 
in  positive  and  unequivocal  terms  declares 
indorsement  to  be  the  method  hy  which  a 
transfer  of  the  legal  title  to  a  promissory 
note  payable  'to  order*  shall  be  evidenced, 
it  would  seem  that  nothing  short  of  a  strict 
compliance  with  this  plain  mandate  can  op- 
erate to  effect  such  a  result.  Were  realty 
sought  to  be  transferred  by  a  mere  scratch 
of  the  pen,  or  in  any  less  formal  manner 
than  the  Inw  prescribes,  it  would  not  for  a 
I7LJLA.(N.S.) 


moment  be  doubted  that  the  1^1  title  oould 
not  be  deemed  to  have  passed,  no  matter 
what  may  have  been  the  intention  of  the 
parties;  the  test  being,  not  what  the  pai^ 
ties  intended  to  do,  but  whether  they  had 
complied  with  the  requirements  of  the  law. 
Is  there  uiy  good  reason  for  assuming  thal^ 
although  the  law  is  imperative  in  rmurd  to 
the  mode  of  transferring  title  to  real  prop- 
erty, it  does  not  mean  what  it  says  when  it 
in  no  less  positive  and  unequivocal  terms 
declares  what  shall  be  the  manner  in  which 
the  legal  title  to  a  particular  kind  of  per- 
sonal proper^  may  b«  transferred  T" 

In  Younker  v.  Martin,  18  Iowa,  143,  the 
court  said:  "A  note  payable  to  order,  to 
be  negotiated  by  indorsemenl^  must  be  in- 
dorsed by  the  payee  by  proper  writing,  and 
by  subsequent  Indorsers,  if  any,  to  the  hold- 
ers; and,  without  such  an  indorsement,  the 
holder  cannot  insulate  himself  from  prior 
equities."  This  statement  as  to  the  necessi- 
ty of  indorsement  by  subsequent  indorsees, 
however,  is  merely  dictum,  as  the  note  in 
gueation  had  not  been  indorsed  by  the  payee. 
It  is  one  of  the  very  few  statements,  how^ 
ever,  which  is  aufflciently  broad  and  definite 
expressly  to  cover  the  point  in  discussion. 

In  Myera  v.  Friend,  1  Sand.  <Va.)  12,  It 
was  held  that  an  Indorsement  to  the  order  of 
a  certain  person  was  a  restrictive  Indorse- 
ment, and  mere  delivery  of  a  note  bearing 
such  an  indorsement  conveyed  no  properly; 
but  in  this  case  the  note  had  been  stolen,  and 
was  not  transferred  by  the  indorsee. 

In  Pitkin  v.  Clayton,  41  App.  Div.  363,  58 
N.  T.  Supp.  483,  a  note  made  for  the  accom* 
modation  of  the  payee  after  various  indorse- 
ments came  back  into  the  hands  of  the  payee, 
and,  hy  him,  waa  assigned  without  Indorse- 
ment aa  collateral  security  for  another  loan; 
and  it  was  held  tiiat  the  assignee  took  the 
note  subject  to  all  of  the  equities  tiiat  might 
be  urged  against  the  assignor,  as  be  took  it 
by  assignment  rather  than  by  indorsement. 
However,  the  assignor  bad  notice  of  the  fact 
that  the  paper  ha^  been  originally  made  for 
accommodation;  and  the  court  held  that, 
when  the  note  was  indorsed  back  to  the  ae- 
commodation  payee,  it  h^d  f^^lI^^^3^^, 
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were  delivered  to  the  plaintiff.  The  alle- 
gations of  new  matter  in  the  answer  were 
denied  in  the  reply,  and,  the  cause  having 
been  tried,  the  defendants  secured  a  verdict, 
and  from  the  judgment  rendered  thereon, 
the  plaintiff  appeal 

Mr.  John  McConrt  for  appellant. 
Mr.  J.  P.  Winter  for  respondents. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  that  an  error  was  com- 
mitted in  permitting  the  defendants  to  in- 
troduce evidence  tending  to  show  that  the 
notes  sued  on  were  agreed  to  be  canceled  by 
Furnish  without  having  first  shown  that 
Nixon,  the  cashier  of  the  plaintiff  bank,  had 

sion,  and  could  no  longer  be  treated  as  ne- 
gotiable paper. 

In  International  Trust  Co.  v.  Norwich 
Union  V.  Ins.  Co.  17  C.  C.  A.  608,  38  U.  S. 
App.  277,  71  Fed.  88,  which  is  an  action  to 
enforce  the  delivery  and  payment  of  a  policy 
of  insurance,  the  question  at  issue  was 
whether  the  plaintiff  had  an  insurable  inter- 
est in  certain  real  estate  a  mortgage  nitott 
which  it  held  by  assignment,  together  with 
a  note  secured  by  the  mortgage.  In  hold- 
ing that  the  plaintiff  did  have  an  insurable 
interest,  the  court  satd:  "Nov,  while  it 
may  be  true  that  the  legal  title  to  the  pa- 
per was  not  vested  in  the  trust  company 
.  .  .  in  the  sense  of  the  law  merchant,  or 
in  such  way  as  to  cut  off  equities  of  de- 
fense because  it  had  not  been  indorsed  by 
the  mortgage  eompairr,  nererthetess,  .  .  . 
there  can  be  no  doubt  that  the  trust  com- 
pany had  a  good  equitable  title  to  the  pa- 
per." 

In  Bishop  V.  Chase,  156  Mo.  168,  79  Am. 
St.  Rep.  516,  66  S.  W.  1080,  it  was  held 
that  the  transferee  of  a  note  without  in- 
dorsement, although  receiving  it  from  one 
to  whom  it  had  been  indorsed  before  ma- 
tnrit^j  held  it  subject  to  the  eqwties  ex- 
isting in  favor  of  the  maker.  While  the 
court  seems  to  rest  the  decision  upon  the 
ground  that  the  note  had  been  transferred 
without  indorsement,  the  facts  show  that 
the  assignor  could  not  have  recovered  on 
the  note,  and  consequently  his  assignee  with- 
out indorsement,  having  no  greater  rights, 
oould  not  have  recover^. 

In  Briggs  T.  Latham,  86  Kan.  206,  18 
Pae.  129,  a  woman  indorsed  some  notes  in 
blank,  and  gave  them  to  her  husband  for 
sale.  He  sold  the  notes  to  a  third  party, 
and  they  were  thereafter  assigned  to  the 
plaintiff.  It  was  held  that  the  plaintiff  was 
not  a  bona  fide  holder  because  the  notes 
were  transferred  to  it  by  assignment  only. 
But  the  court  said  that  the  person  to  whom 
the  original  payee's  husband  sold  than  was 
*^imBerf  in  terms  only  assignee."  There 
seems  to  be  some  discrepancy  in  this  case, 
as  it  is  expressly  stated  that  the  payee  in- 
dorsed the  notes  for  the  purpose  of  allow- 
ing her  husband,  as  her  ageni^  to  sell  them, 
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,  knowledge  of  the  alleged  agreement.  The 
order  of  proof  is  a  .matter  within  the  sound 
discretion  of  the  trial  court,  the  exercise  of 
which  will  not  be  disturbed,  except  for  an 
abuse  of  such  discretion.  Bellinger  &  C 
Anno.  Codes  and  Statutes,  S  842;  Jones  v. 
Peterson,  44  Or.  161,  74  Pac.  661.  An  ex- 
amination of  the  hill  of  exceptions  fails  to 
disclose  any  misuse  of  the  power  thus  re- 
posed. 

It  is  maintained  that  the  court  erred  ii 
striking  out,  over  objection  and  exception, 
Moody's  testimony  to  the  effect  that  the 
notes  in  question  were  indoraed  to  the 
plaintiff.  No  question  seems  to  have  been 
raised  at  the  trial  as  to  the  right  of  the 
bank  to  maintain  this  action  as  tlie  real 
party  in  interest.  The  consideration  of  the 

and  he  sold  them  to  the  one  whom  the  court 
afterwards  speaks  of  as  only  an  assignee, 
and  this  makes  the  case  of  little  value. 

The  other  view,  namely,  that  the  assignor 
of  an  indorsee  holding  free  from  equities  also 
holds  free  from  equities,  seems  to  be  the 
more  scientific  rule,  and  is  supported  by  the 
language  of  the  text  writers  c^uoted.  It  it 
sometimes  overlooked  that  an  indorsee 
recover  even  if  he  has  notice  of  defenses, 
or  if  he  takes  after  maturity,  if  his  indorser 
is  a  bona  fide  holder  for  value  before  ma- 
turity, holding  free  from  any  prior  equity. 
It  is  stated  in  1  Dan.  Neg.  Inst.  $  803,  that, 
as  soon  as  the  paper  comes  into  the  bands 
of  a  holder,  unaffected  by  any  defect,  iti 
character  as  negotiable  security  is  estab- 
lished, and  the  power  of  transferring  it  to 
others  with  the  same  immunity  which  at- 
tached in  his  own  hands  is  incident  to  hit 
legal  right,  and  necessary  to  sustain  ths 
character  and  Talne  of  the  instrument  ■■ 
property,  and  to  protect  the  bona  fide  hold- 
er in  its  enjoyment;  and  that  to  prohibit 
him  from  selling  as  good  a  right  and  title 
as  he  has  would  be  paradoxical. 

In  Tiedeman  on  Commercial  Paper,  p. 
610,  after  a  statement  of  a  rule  similar  to 
that  given  by  Daniel,  the  following  reasM 
therefor  is  given;  "The  principal  reaaoa 
for  this  rule,  apart  from  the  fact  that  a 
grantor  always  conveys  whatever  title  he 
has,  is  that  it  alone  enables  the  bona  flde 
holder  to  derive  full  benefit  from  his  su- 
perior title.  If  he  could  not  transfer  it,  he 
could  only  enforce  it  against  the  prior  par- 

tlM." 

The  same  reasoning  would  seem  to  appl7 

to  the  question  under  discussion.  If  the 
character  of  the  paper  is  once  established, 
it  would  seem  that  a  bona  fide  holder  mif^bt 
assign  to  another  what  he  himself  posaeased. 
There  are  many  expressions  in  different  de- 
cisions which  seem  to  uphold  this  view; 
but  in  the  majority  of  the  cases  the  facta 
do  not  require  a  direct  raling  npon  tiie 
point  under  di^ssion. 

In  veiy  many  of  the  decisions  there  Is 
apparently  an  indiscriminate  use  of  a  num- 
ber of  the  terms  used  in  connection  with  a 
transfer  of  commenual  Jjtaper.    It  is  fre- 
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exception  reserved  is  therefore  limited  to  an 
Inquiry  as  to  whether  or  not  parol  evidence 
was  admissible  to  show  that  the  indorse- 
ment of  the  notes  to  Nixon,  though  not  des- 
i^ated  as  cashier,  was  such  a  transfer  as 
vested  the  legal  title  in  the  bank,  and  pre- 
cluded the  defendants  from  maintaining  any 
defense  that  they  might  have  had  againat 
the  payee  or  indorsee.  We  will  examine  the 
cases  to  which  plaintiff's  counsel  call  atten- 
tion in  support  of  the  legal  principle  which 
they  seek  to  invoke.  In  Arlington  t.  Hinds, 
1  D.  Chip.  (Vt)  431,  12  Am.  Dec.  704,  it 
▼as  held  that  a  note  made  to  a  town  treas- 
urer, "or  his  succeBSors  in  office,"  might  he 
sued  by  the  town.  In  National  L.  Ins.  Co. 
T.  Allen,  116  Mass.  398,  it  was  ruled  that 
a  principal  might  sue  in  his  own  name  on  a 

quently  difBeult  to  tell  whether  the  trans- 
fer was  hj  indorsement  or  not  as  the  words 
"transfer**  and  "assignment"  are  sometimes 
used  to  denote  a  transfer  by  indorsement, 
while  in  other  cases  they  are  used  when 
there  is  no  indorsement;  and  in  other  cases 
the  expression  "bona  fide  holder"  is  used  to 
denote  one  holding  free,  entirely,  of  equi- 
ties, while  in  other  eases  the  same  phrase 
denotes  one  holding  without  notice,  al- 
though be  may  have  taken  the  note  without 
consideration,  or  not  in  the  due  course  of 
businesB.  In  numerous  other  cases  the  facts 
given  are  not  sufficiently  full  to  show  the 
actual  condition  of  the  note  and  the  man- 
ner of  its  transfer.  Because  of  this,  it  is 
frequently  very  difficult  to  determine  the  ex- 
act bearing  of  a  case  upon  the  question. 

In  Stamper  v.  Hayes,  26  Oa.  546,  a  note 
bad  been  indorsed  to  the  order  of  one  wbo 
assigned  it  without  Indorsement,  and  it  was 
held  that,  if  the  title  of  the  indorsee  was 
good,  the  title  of  hts  transferee  was  good  re- 
gardless of  the  fact  that  the  latter  may  have 
bad  notice  of  defenses.  This  case  does  not 
distinguish  between  a  holder  by  indorse- 
ment and  one  by  assignment,  speaking  of 
them  both  as  purchasers.  Thus,  th«  court, 
in  giving  the  reason  wl^  the  assignee  could 
not  recover,  says;  "A  purchaser,  though 
with  notice,  if  from  a  purchaser  without 
notice,  is  protected  to  the  same  extent  to 
which  the  latter  is.** 

In  Patent  Title  Co.  t.  Btratton,  89  Fed. 
174.  an  instrument  held  1^  the  court  to  be  a 
negotiable  promissory  note  was  indorsed 
over  to  one  who  In  turn  assigned  it  to  the 

elaintifT  by  a  written  assignment  upon  the 
ack  thereof,  which  merely  passed  the  as- 
signor's interests  without  recourse  to  him 
in  any  form.  The  court,  without  discussion 
of  the  question,  held  that,  as  the  plaintiff 
received  the  paper  from  a  bona  fide  holder, 
he  acquired  a  good  title  free  fraoi  prior 
equities  in  favor  of  the  maker. 

As  was  stated  above,  there  are  many 
cases  which  hold  that  a  note  payable  to  the 
order  of  the  payee  muRt  be  indorsed  by  him, 
or  his  transferee  will  not  take  the  nnt? 
tfree  from  equities  existini;  aminfit  the 
payee.  In  many  of  these  cases  the  facts  are 
17LJLA.{N.S.) 


non -negotiable  promissory  note,  given  for 
its  benefit,  hut  by  its  terms  made  payable 
to  "J.  T.  Phelps,  agent."  In  Bank  of  New 
York  T.  Bank  of  Ohio,  29  N.  Y.  619,  in  ad- 
hering to  the  rule  announced  in  the  case 
of  Bank  of  Genesee  v.  Patchin  Bank,  19 
N.  Y,  812,  It  was  determined  that  a  hill 
drawn  payable  to  "D.  C.  Converse,  Esq., 
cashier,"  was  payable  to  the  bank  of  which 
he  was  the  officer.  So,  too,  in  Baldwin  t. 
Bank  of  Newbury,  1  Wall.  234,  17  L.  ed. 
534,  it  was  adjudged  that,  where  negotiable 
paper  was  drawn  to  a  person  by  name,  im- 
mediately after  which  appeared  the  word 
"cashier,"  but  with  no  designation  of  the 
particular  bank  of  which  he  was  such  officer, 
parol  evidence  was  admissible  to  show  that 
he  was  the  cashier  of  the  bB.nk  which  was 


Tery  eomplieated  because  of  the  various 
transactions  In  which  the  transfer  of  the 

note  occurred;  but  the  cases  are  so  numer- 
ous and  the  principle  so  well  established 
that  it  is  unnecessary  to  do  more  thsn  give 
the  cases.  Central  Trust  Co.  v.  First  Nat. 
Bank,  101  U.  S.  68,  26  L.  ed.  876;  Waters 
V.  Millar,  1  Dall.  .369,  1  L.  ed.  180;  Omaha 
Nat  Bank  t.  Walker,  2  McCrary,  685.  S 
Fed.  309;  Osgood  Artt,  17  Fed.  676; 
Thonuon-Houston  Electric  Co.  v.  Capitol 
Electric  Co.  66  Fed.  849,  reversed  on  other 
grounds  in  12  C.  G.  A.  643,  22  U.  B.  App. 
669,  66  Fed.  341;  De  Hass  v.  Dibert,  30 
L.R.A.  189.  17  C.  C.  A.  79,  28  U.  S.  App. 
659,  70  Fed.  227;  Bradley  v.  Trammel, 
Hempst.  164,  Fed.  Cas.  No.  l,788ai  Hull  v. 
Planters'  A  M.  Bank.  6  Ala.  761;  Andrews 
V.  McCoy,  B  Ala.  920.  42  Am.  Dee.  669; 
Cray  ton  v.  Clark,  II  Ala.  787 ;  Vann  v.  Mar- 
bury,  100  Ala.  438,  23  L.R.A.  325.  46  Am. 
St.  Rep.  70,  14  So.  273;  Hays  v.  Plummer, 
126  Cal.  107,  77  Am.  St.  Rep.  153,  58  Pac. 
447;  More  t.  Finger,  128  Cal.  313,  60  Pac. 
933;  Reese  v.  Bell,  138  Cal.  XIX.  71  Pac. 
87;  Gumaer  v.  Sowers,  31  Colo.  164,  71 
Pac  1103;  Goodrich  v.  Stanley,  23-  Conn. 
79;  Simpson  t.  Hall,  47  Conn.  417;  Plant- 
ers' Bank  v.  Prater,  64  Ga.  609;  Farris  v. 
Wells.  68  Ga.  604;  Benson  v.  Abbott.  95 
Ga.  69,  22  S.  E.  127;  Lowry  Nat.  Bank  T. 
Maddox  (Ga.  App.)  61  S.  E.  296;  Warren 
V.  Stoddart.  6  Idaho.  692.  SO  Pac.  540;  Mc- 
Connell  v.  Hodson,  7  HI.  640;  RiilHvjin  v. 
Dollins,  13  HI.  85;  Peek  v.  Bligh,  37  HI. 
317;  Shinn  v.  Fredpricks,  66  III.  4.3fl;  Has- 
kell V.  Brown.  65  111.  29;  First  Nat.  Bank 
V.  Strang,  72  111.  559;  Rtunres  v.  Aliller,  80 
111.  241 ;  Reynolds  v.  Mosliier.  24  111.  App. 
471;  Ennor  v.  Hodson,  28  111.  App.  446; 
Bourdeaux  v.  Coquard.  47  Til.  App.  254; 
Foreman  v.  Beckwith,  73  Tnd.  615;  Prf>ctor 
V.  Cole,  104  Tnd.  373,  3  N.  E.  106.  4  N.  E. 
303;  First  Nat.  Bank  v.  Henrv.  166  Tnd.  1, 
58  N.  E.  1057;  Toner  v.  Citizens'  State 
Bank.  SS  Tnd.  App.  20,  56  N.  E.  731 ;  Yoimk- 
er  T.  Martin,  18  Towa.'HSj  Franklin  v.  Two- 
good,  18  lows.  515:  Hfcker  v.  Bovlan,  129 
Iowa,  162,  101  N.  W.  755;  McCnim  v.  Cor- 
bv,  11  Kan.  464;  Hadden  v.  Rodkev.  17 
Kan.  420;  Kohn  ▼.  Watkins,  26  Kan^  69L 
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plaintiff  in  the  suit,  and  that  in  taking  the 
paper  he  wai  acting  as  agent  for  the  coipo- 
latjon.  The  rule  to  be  extraiited  from  theu 
deeisioM  has  been  embodied  in  onr  statute, 
known  as  the  "uniform  negotiable  Instru- 
ment law,"  as  follows:  ''Where  an  instru- 
ment is  drawn  or  indorsed  to  a  person  aa 
'easbier/  or  other  flacal  officer  of  a  bank  or 
corporation,  it  is  deemed  prima  fatde  to  be 
payable  to  the  bank  or  corporation  of  which 
he  is  such  offloer,  and  may  be  negotiated  by 
either  the  indorsement  of  the  bank  or  cor- 
poration, or  the  indorsement  of  the  officer.** 
Bellinger  ft  C.  Anno.  Codes  ft  Statutes, 
%  4444.  The  clause  just  quoted,  and  the  de> 
dsions  adverted  to,  are  undoubtedly  based 
on  the  theory  that  the  employment  of  the 
qualifying  word  "cashier"  ^or  other  designa- 


tion  of  a  flseal  office,  appended  to  tbe  nam* 
of  a  payee  or  indorsee  of  eommereial  paper, 
creates  am  ambiguity  as  to  Uie  real  fmrtj 
intended,  to  explain  which  parol  eridenee  to 
admissiUe  to  ^ow  who  is  tlw  principal  for 
whose  benefit  such  agent  reeeived  or  a»- 
cepted  tbe  promise  to  pay  a  stipulated  mm 
of  money.  In  the  esse  at  bar,  hcnrereri  no 
official  derignatton  Is  added  to  mzin's 
name,  and  hence  no  uncertelnty  la  appamt 
from  an  inspection  of  the  indorsement  made 
by  Moody  to  him,  and  parol  evideiMe  was 
inadmissible  to  control  or  vary  the  terms  of 
the  writing.  In  view  of  tbe  pnrpoee  for 
which  Moody's  testimony  was  evidently  of- 
fered, BO  error  was  eommitted  in  sitiikiBg 

it  out. 

It  is  insisted  that  the  court  erred  in  rs- 


40  Am.  Rep.  336 ;  Hatch  t.  Barrett,  34  Kan. 
£23,  8  Pac.  129;  Calvin  v.  Sterritt,  41  Kan. 
215,  21  Pac.  103;  Hale  v.  Hitchcock,  3  Kan. 
App.  23,  44  Pac.  448;  Snyder  v.  Moon,  5 
Kan.  App.  447,  49  Pac.  327;  Gilbert  v.  Nel- 
son, 5  Kan.  App.  628,  48  Pac.  207 ;  True  v. 
Triplett,  4  Met.  (Ky.)  B7;  Gray  Tie  ft 
I^umber  Co,  v.  Farmers*  Bank,  109  Ky. 
694,  60  S.  W.  637:  Norton  v.  Pickens,  21 
La.  Ann.  676;  Calder  v.  Billyigton,  16  Me. 
308;  Haskell  v.  Mitchell,  63  Me.  468,  80 
Am.  Dec.  711;  Allum  v.  Perry,  68  Me.  232; 
Matbias  v.  Ktrach,  87  Me.  623,  33  Atl.  19; 
Hull  V.  Swarthout,  20  Mich.  249;  Gibson  v. 
Miller,  29  Mich.  866,  18  Am.  Rep.  98:  Mat- 
teson  V.  Morris,  40  Mich.  62;  Spinning  v. 
Sullivan,  48  Mich.  6,  11  N.  W.  768;  6il- 
derback  v.  McConnell,  48  Mich.  346,  12  N. 
W.  1»5:  Dekalb  Nat.  Bank  v.  Thompson,  79 
Minn.  161,  81  N.  W.  766;  Fredin  v.  Rich- 
ards, 61  Minn.  490,  63  N.  W.  1031;  Ken- 
nedy V.  Jones  (Misa.)  20  So.  819;  Boeka  v. 
Nuella,  28  Mo.  180;  Patterson  v.  Cave,  61 
Mo.  439;  Weber  t.  Orten.  01  Mo.  677.  4  8. 
W.  271 ;  Sathre  v.  RoIFe,  81  Mont.  86.  77 
Pae.  431;  Cornish  v.  Wonlverton,  32  Mint. 
466.  108  Am.  St.  Rep.  698,  81  Pac  4;  Dnll 
V.  Hollenhfck,  19  Neb.  639.  28  N.  W.  288; 
Colby  V.  Parker,  34  Neb.  610,  62  N.  W.  893; 
Gavlord  v.  Nebraska  Sav.  &.  Rxcb.  Bank, 
64  Neb.  104,  69  Am.  St.  Rep.  705.  74  N.  W. 
416:  Sackett  v.  Montgomery,  67  Neb.  424, 
73  Am.  St.  Rep.  622,  77  N.  W.  1088;  Mcn- 
zle  V.  Smith.  63  Neb.  666.  88  N.  W.  866; 
Haydon  v.  Nicolettt,  18  Nev.  290,  3  Pac. 
473;  Boody  v.  Bartlett,  42  N.  H.  658;  South- 
ard V.  Porter,  43  N.  H.  379  j  Clark  v.  Whit- 
aker.  50  N.  H.  474,  9  Am.  Rep.  286;  Goshen 
Nflt.  Bank  v.  Bingham,  118  N.  Y.  349,  7 
L.R.A.  6P5,  16  Am.  St.  Rep.  765,  23  N.  E. 
180;  Franklin  Bank  v.  Raymond,  8  Wend. 
69;  Meuer  v.  Phenix  Nat.  Bank,  94  App. 
Div,  331,  88  N.  Y.  Supp.  83,  affirmed  with- 
out opinion  in  183  N.  Y.  511,  76  N.  E.  1100; 
Freiind  v.  Importers'  &  T.  Nat.  Bank,  76 
N.  Y.  362;  Gilbert  v.  Sharp.  2  Lans.  412; 
HedfTPS  V.  Sealy,  9  Barb.  214;  Raynor  v. 
Hoafjland,  7  Jones  &;  S.  11;  McCarville  v. 
Lynch,  14  Misc.  174,  35  N.  Y.  Supp.  383; 
Lackav  v.  Curtis,  41  N.  C.  (6  Ired.  Eq.) 
199:  Spence  v.  Tapseott,  98  N.  a  £40;  Oar- 
XT  LJt.A.(N.8.) 


penter  v.  Tucker,  98  N.  C.  316,  3  S.  E.  831: 
Bresee  v.  Cnunpton,  121  N.  C.  122.  28  8.  E. 
361 ;  Mayers  v.  McRimmon,  140  N.  C  640, 
111  Am.  St.  Rep.  879,  S3  S.  E.  447;  Keel 
V.  East  Carolina  Stone  ft  Constr.  Co.  143 
N.  C.  420,  55  8.  E.  826;  Dunham  t.  Prto- 
son,  6  N.  D.  414,  36  L.R.A.  232,  67  An.  St 
Rep.  666,  87  N.  W.  293;  Vickery  Bnrtoa, 
6  N.  D.  246,  69  N.  W.  193;  MasMchnsetts 
Loan  ft  T.  Co.  v.  Treadwell,  7  N.  I>.  440.  7S 
N.  W.  786;  HenninKer  v.  Wagpr.  4  Ohio 
Dec  Reprint,  242;  Seymour  v.  Leyman.  10 
Ohio  St.  283;  Kyle  v.  Thompson.  11  Ohio 
St  816;  Osbom  v.  Kistler,  36  Ohio  Rt.  99; 
Smith  V.  I/urry,  Cooke  (Tenn.)  825;  Ib> 
gram  v.  Morgan,  4  Humph.  66,  40  Am.  Dm. 
626;  Davis  v.  Sittig,  65  Tex.  407:  Lebcher 
V.  Lambert,  23  UUb,  1,  63  Pae.  628;  Rnnt- 
ington  V.  Lombard,  22  Wash.  202,  AO  Pac 
414;  O'Connor  v.  Slatter  (WsRb.)  9Z  Paa 
1078;  Terry  v.  Allis,  16  Wis.  479;  Howard 
V.  Boorman,  17  Wis.  460;  Beard  v.  Dedolph. 
29  Wis.  136;  Esau  v.  Greene  ft  B.  Co.  94 
Wis.  8,  88  N.  W.  405;  Oalnsba  t.  Bhermaa, 
lOSWls.  263,47  L.R.A.  417,  81  N.  W.  49S: 
Bank  of  Chadron  t.  Andemnn,  8  Wyn.  5\i, 
48  Pae.  197,  49  Pac  406;  Prerot  r.  Abbott, 
6  Taunt.  788. 

Some  cases  are  to  the  contrary,  but  miA 
eases  either  have  been  overruled,  or  were 
decided  undpr  particular  statutes. 

Thus,  in  Adams  v.  Robinson,  69  Ga.  ff27, 
it  was  held  that  the  assignee  of  an  accepted, 
but  unindorsed,  draft  payable  to  order  takes 
it  free  from  any  equities  exintine  against 
the  psyee.  This  decision  was  upon  the  ground 
that  such  a  draft  was  negotiable  paper,  and 
therefore  was  protected  by  the  pmTisions 
of  the  Code,  which  were  constmed  to  pro- 
tect any  bona  flde  holder  for  value  hefore 
maturi^  rq^rdless  of  the  fact  that  the 
paper  mieht  not  have  been  indorsed  by  the 
payee.  But  in  Haug  v.  Riley,  101  Ga.'  372, 
40  L.R.A.  244,  29  S.  E.  44,  this  decision 
was  criticized,  and  the  court  satd  that  it 
was  clearly  based  upon  a  misinterpretation 
of  the  statute,  and  could  soaiedy  be  consid- 
ered authoritative. 

In  Texas  a  statute  provides  that  any  per- 
son to  whom  a  n^tiable  instmment  has 
been  assigned  may  maintiUn  an  aetion  ther^ 

Digitized  by 


IMS. 


IIBST  NAT.  BANK  UoCULLOUOH. 


1111 


qnlring  Moody  to  be  avBS-examined,  OTer 
objection  and  exception,  a*  to  certain  mat- 
ters to  which  he  had  not  theretofore  tes- 
tified. The  bill  of  exceptions  shows  that 
this  witness,  on  direct  examination,  identi- 
fied the  notes  sued  on,  and  stated  that  he 
Hot  them  with  other  negotiable  instru- 
ments to  Nixon  from  whom  he  received  a 
draft  in  payment  therefor.  On  eross-exam- 
InatioD  he  was  required  to  testify  as  to 
other  matters,  but,  as  the  bill  of  exeeptiom 
does  not  purport  to  oontain  all  his  testi- 
mony on  direct  examination,  the  error  thus 
assigned  is  unaTailing. 

It  is  argned  that,  having  taken  an  excep- 
tion to  the  following  part  of  the  court's 
char|[e,  an  error  was  committed  in  giving 
it,  to  wit:    "X  instruct  you,  gentlemen  of 

on  in  his  own  name,  and,  should  he  obtain 
iueh  instrument  before  matnrl^  Igr  giving 
for  it  a  valuable  eonsideratfon  without  no- 
tice of  any  discount  or  of  any  defenses 
aftainat  it,  he  would  be  compelled  to  allow 
only  just  discounts  against  himself. 

In  Word  v.  Elwood,  90  Tex.  130,  37  S.  W, 
414,  it  was  held  that,  under  such  a  statute, 
the  form  of  assignment,  whether  written  or 
verbal,  was  immaterial,  as  the  statute  ex- 
tended its  protection  to  all  assignees  com- 
ing within  its  terms,  though  they  might 
not  have  acquired  their  instruments  In  ac- 
cordance with  the  technical  rules  regulating 
transfers  under  the  law  merchant. 

And  in  Prouty  v.  Musquiz,  94  Tex,  87, 
88  8.  W.  721,  908,  it  was  held  that  the 
statute  placed  a  transferee  without  indorse- 
ment by  the  paye;  upon  the  same  footing 
as  an  indorsee. 

And  to  the  same  effect  were  the  deolelons 
In  National  Bank  v.  Kenn^,  98  Tex.  293, 
83  8.  W,  368.  and  Elmore  r.  Rugely  (Ttas. 
Civ.  App.)  107  S,  W.  151. 

In  some  cases,  such  as  Meuer  v.  Phenlx 
Nat.  Bank,  94  App.  Div.  331,  88  N.  Y.  Supp. 
83,  affirmed  without  opinion  in  183  N.  T. 
511,  76  N.  E.  1100,  ft  has  been  held  that, 
where  a  bank  certifies  cheeks  when  nntn- 
doTsed  by  the  payee,  it  la  liable  thereafter 
upon  the  cheeks,  as  the  certification  releases 
the  drawer.  Such  cases,  however,  present  a 
different  question,  and  are  not  strictly  with- 
in the  scope  of  this  note. 

Frequently,  after  paper  has  been  trans- 
ferred the  payee  without  indorsement, 
the  parties  seek  to  rectify  the  mistake  by 
having  the  transferrer  subsequently  indorse 
it.  Although  there  are  exMptions  to  the 
rule,  the  weight  of  authority  is  to  the  effect 
that  such  an  indorsement  does  not  datq  back 
to  the  time  of  the  transfer,  but  is  of  the 
same  effect  as  a  transfer  by  an  indorsement, 
taking  place  at  the  time  of  the  indorsement. 

Thus,  in  Benson  v.  Abbott,  05  Qa.  69,  22 
8.  B.  127,  it  was  held  that,  where  paper 
went  into  the  hands  of  a  usee  without  in- 
dorsement by  the  payee,  the  former  took  It 
subject  to  the  pre-existing  equities,  and, 
tho^fh  an  assignment  was  in  fact  executed 
at  the  trial,  this  could  not  avail  as  against 
17LJt.A.(N,8.} 


the  jury,  that  the  indorsement  on  the  notes 
in  question,  under  the  evidence  in  this  case, 
plaintiff  did  not  come  into  poasession  of  the 
notes  in  controversy  in  due  course,  or  in 
the  ordinaiy  and  usual  course  of  busi- 
ness as  recognized  by  the  law,  and  there* 
fore  that  any  defense  which  these  defend- 
ants may  have  had  against  said  notes,  if  In 
the  hands  of  the  indorsee,  H.  L.  Moody, 
will  be  available  to  the  defendants  as 
against  this  plaintiff.**  The  uniform  prac- 
tice of  merchants  in  transferring  credits, 
represented  by  commercial  paper,  as  a 
means  of  purchasing  goods  or  settling  ac- 
counts, gave  rise  to  certain  rules,  demanded 
by  the  wants  and  convenience  of  trading 
communities,  which  are  known  as  the  law 
merchajit,  and  have  become  a  part  of  the 

equities  in  favor  of  the  maker,  which  sprang 
out  of  and  inhered  in  the  enntraet  itself; 
and  this  was  true  whether  the  lack  of  in* 
dorsement  occurred  through  inadvertence  or 

And  in' Clark  v.  Whitaker,  50  N.  H.  474, 
0  Am.  Rep.  286,  it  was  held  that  an  indorse- 
ment after  notice  of  lack  of  consideration 
would  not  cut  off  the  prior  equities.  And  it 
was  further  held  that,  even  if  a  broader 
view  was  taken,  and  the  holder  was  permit- 
ted to  show  that  the  lack  of  indorsement 
was  only  a  negligent  oversight,  ft  would 
still  be  incumbent  upon  the  holder  to  show 
that  no  want  of  ordinary  care  contributed 
to  the  n^ligence,  and  the  jury  would  hard- 
ly find  that  a  purchaser  exercises  ordinary 
care  in  relying  upon  the  validity  of  a  nego- 
tiable note  which  the  payee  does  not  indorse 
at  the  time  of  the  sale  and  delivery. 

And  in  Pav^  t.  StaufFer,  46  La.  Ann. 
363,  19  LJtA.  716,  12  8o.  612,  it  was  held 
that  a  transferee  before  maturity  of  a  piece 
of  commercial  paper  not  indorsed  by  the 
payee  at  the  date  of  the  transfer  acquired 
an  equitable,  not  a  legal,  title  thereto;  and 
the  subsequent  indorsement  thereof  before 
maturity  did  not  operate  to  the  exclusion 
of  eouitles  between  the  maker  and  payee  of 
whiea  the  transferee  had  notice  in  the  mean- 
time. 

So,  also,  in  Clark  v.  Callison,  7  III.  App. 
263,  it  was  held  that  an  indorsee  of  a  prom- 
issory note,  who  received  it  by  equitable  as- 
signment without  indorsement  before  matu- 
rity and  without  notice  and  for  a  valuable 
consideration,  but  who,  while  he  wa!i  hold- 
ing the  note  and  before  its  maturity,  re- 
ceived notice  that  the  maker  had  a  defensp 
to  it.  and  afterwards  took  an  indorspment 
of  the  note  from  the  payee  himself,  wan  not 
protected  as  against  any  defpnse  which  th(» 
maker  might  have  had  ntrainst  the  payee  on 
account  of  the  failure  of  the  consideration. 

And  in  the  following  cases  the  gpnpral 
rule  has  been  applied  and  the  note  held  sub- 
ject to  prior  equities,  where  the  note  was 
transferred  by  the  payee  vrithout  indorse- 
ment, but  was  subsequently  indorsed  after 
notice  to  the  assieneo  of  equitiea  pxi«tin<i 
against  iti    Southard  v.  Porter,  43  N.  H. 
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common  law.  7  Cyc.  Law  A  Proc.  p.  520; 
Woodbury  t.  Roberts,  69  Iowa,  348,  44  Am. 
Rep.  685,  18  N.  W.  812.  An  obBeirance  of 
these  rules  requires  that  the  property  rep- 
resented by  a  promissory  note,  payable  to 
order,  when  transferred  to  a  designated  par- 
ty before  maturity  for  a  valuable  oonsider- 
ation  and  withont  notice,  should  be  evi- 
denced  by  an  indorsement  on  the  instm- 
ment,  or  on  a  paper  attached  thereto,  in 
order  to  bar  the  equities  of  antecedent  par- 
ties. This  method  of  transferring  such 
property  constitutes  the  ordinary  or  usual 
course  of  business,  a  departure  from  which 
is  equiTatent  to  a  notice  of  equities,  and 
subjects  the  negotiable  instrument  to  de- 
fenses in  the  hands  of  a  holder  who  haa 
acquired  a  right  thereto  in  any  other  man- 
ner. Bellinger  ft  C.  Anno.  Codes  ft  Statutes, 
§  4433;  Randolph.  Com.  Paper,  2d  ed.  §  789; 
Roberts  v.  Hall,  37  Conn.  206,  9  Am.  Rep. 
308;  Franklin  v.  Twogood,  18  Iowa,  616; 

370;  Clark  v.  Whitaker,  50  N.  H.  474,  9 
Am.  Rep.  286;  Whiatler  v.  Forster,  14  C.  B. 
N.  S.  '248;  09<;t>od  v.  Artt,  17  Fed.  575. 

The  general  rule  haa  been  applied,  and 
the  note  held  subject  to  the  equities  in  favor 
of  the  maker,  where  the  note  was  trans- 
ferred before  maturity,  but  not  indorsed  by 
the  payee  until  after  maturity.  Dazey  v. 
Jeffers,  127  111.  App.  307;  Savage  v.  King, 
17  Me.  301;  Haskell  v.  Mitchell,  63  Me. 
468,  89  Am.  Dec.  711;  Lancaster  Nat.  Bank 
V.  Taylor,  100  Mass.  18,  1  Am.  Rep.  71,  97 
Am.  Dec.  70;  Huntington  v.  Lomoard,  22 
Wash.  202.  60  Pac  414;  Beard  v.  Dedolph, 
29  Wis.  136;  Lyon,  P.  ft  Go.  v.  First  Nat. 
Bank,  29  0.  C.  A.  46,  6S  U.  S.  App.  747.  85 
Fed.  120. 

Where  a  note  was  indorsed  by  one  with- 
out any  authority  from  the  payee,  and,  after 
suit  was  brought,  the  indorsement  was  rati- 
fied by  the  payee,  it  was  held,  in  Gilbert  v. 
Sharp,  2  Lans.  412,  that  the  ratification 
after  suit  was  brought  could  operate  only 
as  an  original  indorsement  then  made  by  the 
payee ;  and  the  assignment  taken  by  the  as- 
signee was  subject  to  all  equities  between 
the  parties  and  all  defenses  existing  before 
the  actual  act  of  ratification. 

In  Beard  v.  Dedolph,  supra,  it  was  held 
that  a  bnna  fide  holder  of  negotiable  paper 
is  protected  af^ninnt  everything  subsequent 
to  the  delivery  of  the  paper,  especially  if  it 
is  afterwards  indorsed  to  him,  as  that  in- 
dorsement relates  back  to  the  time  of  de- 
liverr  as  to  equities  outside  of  the  note  it- 
self.' 

In  Mathies  v.  Kirsch.  87  Me.  523,  33  Atl. 
19.  it  was  held  that  a  bona  fide  holder  for 
value  of  an  unindorsed  note  taken  as  pay- 
ment of  a  prior  indorsed  note  of  which  he 
was  also  a  bona  fide  holder,  the  maker  and 
payee  being  the  same  in  both  notes,  could 
recover  upon  the  second  note  notwithstand- 
in;:;  the  fact  that,  as  between  the  maker  and 
payee,  the  note  was  void. 

in  Malbon  v.  Southard.  36  Me.  147>  it  was 
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Elfas  T.  Finnegan,  37  Minn.  144,  33  N.  W. 
330.  In  Osgood  v.  Artt  (C  C)  17  Fed. 
575,  Mr.  Justice  Harlan,  in  diacnssing  this 
subject,  says:  '*It  is  a  settled  doctrine  of 
the  law  merchant  that  the  bona  fide  pur- 
chaser for  value  of  negotiable  paper,  paya- 
ble to  order,  if  it  be  indorsed  by  the  payee, 
takes  tbe  legal  title  unaffected  by  ajiy  equi- 
ties which  the  payor  may  have  as  against 
the  payee.  But  it  is  equally  well  settled 
that  the  purchaser,  if  the  paper  be  delivered 
to  him  without  indorsement,  takes,  by  the 
law  merchant,  only  the  rfgbta  whi^  the 
payee  has,  and  therefore  takes  subject  to 
any  defense  the  payor  may  rightfully  as- 
sert as  aipunst  the  payee.**  A  transfer, 
without  indorsement,  ot  a  promissory  note 
payable  to  order,  assigns  to  the  holder,  un- 
der the  rules  of  tbe  law  merchant,  only  an 
equitable  right,  to  enforce  which  suit  was 
formerly  required  to  be  maintained  In  the 
name  of  the  payee.    Our  statute  demands 

held  that  a  negotiable  note  transferred  with- 
out indorsement  before  maturity,  but  subse- 
quently indorsed  before  maturity  and  before 
notice,  was  not  subject  to  the  defense  ot 
failure  of  consideration. 

But  there  are  other  caaea  which  hold  that 
a  subsequent  indorsement  of  the  paper  will 
date  back  to  the  time  of  the  transfer,  and 
wilt  be  sufficient  to  cut  off  the  prior  equities. 

Thus,  in  Baggarly  v.  Gaither,  65  N.  C.  (2 
Jones,  Eq.)  80,  it  was  held  that,  where  one 
takes  a  note  without  indorsement,  but  for 
a  good  consideration  and  without  notice  of 
any  equities  existing  against  it.  he  will  be 
protected  by  securing  a  subsequent  Indorse- 
ment, although  be  may  in  the  meantime 
have  learned  of  the  defenses. 

In  Watkins  v.  Maule,  2  Jac.  ft  W.  244.  it 
was  held  that  an  indorsement  related  back  to 
the  time  of  the  delivery  of  the  bill;  and. 
where  there  was  a  bona  fide  transfer  without 
indorsement  before  maturity,  an  indorse- 
ment after  maturity  would  cut  off  the  equity 
of  lack  of  consideration,  and  the  fact  of  the 
maker  being  an  accommodation  maker  would 
not  affect  the  rule. 

In  Ranger  v.  Cary,  1  Met.  374,  a  note 
payable  to  a  certain  person  or  order  had 
been  sold  in  good  faith  and  delivered  to  the 
plaintiff  before  maturity  and  upon  good  con- 
sideration, but  it  was  not  indorsed  until 
after  it  was  overdue;  and  tbe  court  refused 
to  allow  the  makers  to  set  off  an  indebted- 
ness of  tbe  payee  to  themselves,  existing  at 
the  time  of  the  delivery  of  the  note  to  the 
plaintiff,  although  such  a  set-off  was  allow- 
able in  that  state,  as  against  the  iodorser  of 
a  dishonored  note.  The  court,  however,  ex- 
pressly restricted  its  decision  to  that  pre- 
cise state  of  facts. 

Upon  the  subject,  Holder  of  an  unindorsed 
note  as  real  party  in  interest  within  the 
meaning  of  statutes  defining  parties  by 
whom  the  action  must  be  brought,  see  ease 
note  to  American  Soda  Fountain  Co.  t. 
Hogue,  post,  1113. 
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that  every  action,  except  In  eertain  cases 
not  fnTOlved  herein,  shall  be  prosecuted  in 
the  name  of  the  real  party  hi  interest. 
Bellinger  ft  C.  Anno.  Codes  ft  Statutes,  I  27. 
In  Moore  t.  Miller,  S  Or.  264,  86  Am.  Kep. 
618,  it  was  ruled  that  the  holder  of  a  note, 
payable  to  order,  which  had  been  transferred 
witliout  indorsement,  could  maintain  an  ac- 
tion at  law  thereon  in  hi>  own  name.  That 
decision,  however,  is  not  based  on  the  see- 
tion  of  the  statute  last  referred  to,  but  up- 
on the  fact  that  the  evidence  showed  that 
the  plaintiff  therein  possessed  the  title  to 
the  note  sued  on,  and  had  the  sole  right 
to  receive  the  money  due  thereon.  As  il- 
lustrating the  right  of  a  holder  of  a  nego- 
tiable promissory  note,  transferred  without 
indorsement,  to  maintain  an  action  thereon 
in  bis  own  name,  see  the  very  able  opinion 
of  Circuit  Judge  Gilbert  in  First  Nat.  Bank 
T.  Moore,  70  C.  C.  A.  89,  137  Fed.  606.  This 
legal  principle  is  here  adverted  to  for  the 
purpose  of  showing  that  Moody's  testimony 
was  excluded,  not  on  the  ground  of  estab- 
lishing a  right  in  the  plaintiff  to  maintain 
an  action  in  its  corporate  name,  but  to 
prove  that  the  bank  was  an  indorsee,  in  due 
course,  though  not  named  in  the  evidence 
of  the  transfer,  nor  was  any  fiscal  designa- 
tion appended  to  the  name  of  the  indorsee 
from  which  it  could  be  inferred  that  the 
plaintiff  was  the  party  intended  by  the 
writing.  The  note  sued  on  having  been  de- 
livered by  Nixon,  without  indorsement,  to 
the  plaintiff,  the  bank  waa  authorized  to 
maintain  an  action  thereon  in  its  own 
name;  but  it  took  and  held  the  paper  sub- 
ject to  all  equities  existing  in  favor  of  the 
makers,  and  this  being  so,  no  error  was 
eommitted  in  giving  the  instruction  under 
consideration. 

It  is  contended  that  the  court  erred  in 
refusing  to  set  aside  the  verdict  and  to 
grant  a  new  trial,  on  the  ground  that  no 
contract  had  been  consummated  between 
I\imi8h  and  the  defendants  whereby  the 
notes  in  question  were  to  be  canceled.  The 
rule  is  settled  in  this  state  that  the  action 
of  a  court  in  granting  or  denying  a  motion 
for  a  new  trial  is  not  a  final  order  from 
which  an  appeal  lies.  This  principle  has 
90  often  been  announced  that  it  is  onneees- 
sary  to  cite  the  eases  whleh  uphold  the  doc- 
trine. 

It  is  argued  that,  as  all  the  testimony 
given  at  the  trial  has  been  sent  up,  a  pe- 
rusal thereof  will  conclusively  show  that  no 
contract  was  ever  entered  into  between  the 
makers  and  the  payee  of  the  notes  whereby 
they  were  to  have  been  canceled,  and  hence 
the  judgment  should  be  reversed,  and  a 
new  trial  ordered.  An  appellate  court  is 
created  to  review  errors  alleged  to  have 
been  committed  by  lower  courts  in  the 
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trial  of  law  aetions,  to  which  rulings  ex- 
ceptions hare  been  duly  reserved.  No  de- 
termination of  a  Uiai  court  can  be  re- 
viewed on  appeal,  unless  the  question  has 
been  distinctly  presented  to  that  tribunal 
for  Us  action.  In  the  case  at  bar  the  court 
was  not  requested  to  give  any  instruction 
that  involved  a  consideration  of  all  the  tes- 
timony, and,  this  being  so,  that  exhibit  at- 
tached to  the  Ull  of  exeeptions  will  not  be 
examined. 

Othnr  alleged  errors  are  assigned,  but, 
beliering  them  unimportuti  the  judgment 
is  affirmed. 


NORTH  DAKOTA  SVPBXam  OOITBT. 

AMERICAN  SODA  F0X7NTAIN  COM- 
PANY, Appt, 

T. 

QEORGE  M.  HOQUE,  Respt. 
(—  N.  D.  — ,  118  N.  W.  339.) 

Action  —  real  party  in  interest. 

1.  The  holder  of  a  promissory  note  pay- 
able to  another  or  order  and  unindorsed  is 
the  real  party  in  interest  within  the  mean- 
ing of  I  6807,  Rev.  Code  190S,  and  may  sue 

Headnotes  by  Morgan,  Ch.  J. 

Oaae  Note.  —  Holder  of  vnlnderaed 
note  OS  real  party  in  interest  within 
the  meaning  of  etatiUea  dmfnina  Ihe 
parties  by  t^hom  the  ocHon  must  b« 
hrovght. 

In  a  note  to  Stewart  t.  Prie^  64  L.Rj1. 
581,  upon  the  general  subject  of  who  is  the 
real  parfy  in  interest  within  the  meaning 
of  statut^  defining  parties  by  whom  an  ac- 
tion must  be  brought,  the  earlier  cases  upon 
this  subject  are  collected  and  discussed,  and 
this  note  embraces  only  the  cases  decided 
since  the  preparation  of  that  note.  The 
present  note  u  eonflned  to  cases  in  which 
the  effect  of  such  a  statute  is  discussed; 
and  cases  which  merely  hold  that  such  a 
holder  may  recover,  without  discussing  the 
effect  of  the  statute  upon  his  rights,  have 
been  excluded. 

As  is  shown  in  the  earlier  note,  the  old 
common-law  rule  that  the  assignee  of  a 
chose  in  action  eould  sue  only  in  the  name 
of  Ut  aadgnor  had  been  modified  by  the 
commercial  law  so  as  to  permit  the  holder 
and  indorsee  of  commercial  paper  to  bring 
a  suit  in  his  own  name;  and,  under  statutes 
requiring  the  action  to  be  brought  by  the 
real  par^  in  interest,  the  holder,  by  as- 
signment of  unindorsed  paper,  may  bring  an 
action  in  his  own  name  upon  such  paper, — 
the  statute  giving  to  such  bolder  the  same 
pri^lCfres  as  were  formerly  given  by  the 
commercial  law  to  tiie  indorsee  of  commer- 
cial paper. 

The  later  cases  are  generally  in  line  with 
the  former  decisions,  and  hold  that  the 
holder  by  assignment     anindorK4.  paper  is 
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thereon  vrhere  the  eonsidention  for  the  note 
passed  solely  between  the  holder  and  mak- 
er, and  the  note  was  given  to  another  per- 
son  solely  for  the  benefit  of  the  present 

holder. 

Evidence  —  oonelualon. 

2.  Permitting  ft  wlteen  to  answer  tha 
following  question  under  objection,  vtz.: 
**J)id  you  ever  get  a  soda  fountain  from  the 
American  Soda  Fountain  Company  1"— was 
erroneous,  as  calling  for  the  ooQclusion  of 
the  witness  on  a  matter  within  the  prov- 
ince of  the  court  or  jury. 

Appeal  —  formal  verdict  —  omission. 

3.  Whether  a  formal  verdict  in  writing 
should  be  required  where  a  verdict  is  di- 
rected, not  decided,  as  the  question  was  not 
raised  at  the  trial. 

(April  22,  1908.) 

APPEAL  pMntiff  from  a  judgment  of 
the  District  Court  for  Kidder  County 
in  defendants  favor  in  am  aetion  broi^ht 
to  recover  poneariwi  M  penonal  property. 
Reversed. 
The  faota  are  stated  In  the  opinion. 
Hessra.  Newton  A  DnUam,  for  appel- 
lant: 

The  person  entitled  to  the  avails  <d  tha 
■nit  is  the  real  party  in  interest. 

Estee,  PL  |i  181,  182;  Cassidy  v.  First 
Nat  Bank,  SO  Minn.  86,  14  N.  W.  368;  Pease 
V.  Rush,  2  Minn.  107,  Git  89;  Foster  v.  Ber- 
k^,  8  Minn.  861,  GiL  810;  White  v.  Phelps, 
14  Minn.  27,  Gil.  21,  100  Am.  Deo.  190; 
Hoagland  t.  Van  Etten,  22  Keb.  681,  36  N. 
W.  869;  Kinaella  T.  Sharp,  47  Nebw  664. 


66  N.  W.  634;  Hogan  v.  Klabo.  13  N.  D. 
319,  100  N.  W.  847;  Pom.  Rem.  &  Rem. 
Rights,  p.  165,  {  128;  Guest  v.  Rhine.  16 
Tex.  049;  16  Ene.  PL  ft  Pr.  p.  710;  Stewart 
V.  Price,  64  Kan.  191,  64  LJLA.  681,  67 
Pac  663. 

Answers  giving  the  eonclnsicms  or  flie 
opinions  of  the  witness,  not  the  facta,  arc 
inadmissible. 

Bradner,  Ev.  p.  869;  1  Elliott,  Ev.  |  672; 
Smith  V.  Northern  P.  R  Co.  3  N.  D.  6S5, 
68  N.  W.  346;  Davis  v.  Hamilton,  88  Minn. 
64,  92  N.  W.  612. 

Messrs.  Modeler  A  Johnson,  tar  respond- 
ent: 

It  was  necessary  for  the  complaint  te 
state  not  only  that  plaintiff  was  owner  and 
holder,  but  how,  when,  and  where  it  became 
the  owner. 

Topping  T.  Clay,  62  Minn.  3,  63  N.  W. 
1038;  Meehanies*  Bank  r.  Donnell,  86  Ha 
373;  Montague  v.  Reineger,  11  Iowa.  603; 
Eikenbaiy  t.  Clifford,  34  Neb.  607,  52  N.  W. 
377;  Parke  t.  Kleeber,  87  Pa.  251;  Andrews 
V.  Bond,  16  Barb.  633;  Gallup  t.  Uebter,  4 
Cola  App.  296,  86  Pae.  986;  Altman  t. 
Fowler,  70  Mich.  67,  87  N.  W.  70Si  4  Qye. 
Law  ft  Proe.  104. 

Ubrgaii,  Gh.  J,,  delivered  the  of^loii  of 
the  ODurt: 

This  is  an  aeUon  In  elalm  and  delfvciy 
under  which  the  possession  of  •  aoda  fona- 
tain  and  attachments  is  d^ned.  The  plain- 
tiff eliUms  in  its  eomplMnt  to  bt  the  owner 


the  real  party  in  interest  witiiin  the  mean- 
ing of  the  statutes. 

Thus,  in  Seattle  Nat.  Bank  v.  Emmons, 
16  Wash.  686,  48  Pac.  262,  where  a  bank 
held  a  number  of  notes  by  assignment  from 
another  bank  as  security  for  advances  made 
by  it,  it  was  held  that  the  assignee  bank 
might  bring  an  aetion  in  its  own  name 
upon  a  note  made  payable  to  the  assignor 
bank,  given  for  the  purpose  of  taking  up 
one  of  the  original  notes,  as  the  assignee 
was  the  real  party  in  interest  within  the 
meaning  of  the  statute. 

And  in  Lowrey  v.  Danforth,  96  Ma  App^ 
441,  r-^  S.  W.  39,  it  was  held  that  a  note 
which  did  not  expressly  state  that  it  was 
given  for  value,  although  not  negotiable 
within  the  purview  of  the  Missouri  statute, 
yet  was  transferable;  and  the  assignee  was 
the  real  party  in  interest,  and  might  sue  the 
maker  thereon  in  his  own  name  under  the 
statute  of  that  state. 

So,  the  transfene  without  Indorsement 
of  a  negotiable  promissory  note,  who  had 
purchased  the  same  in  the  usual  course  of 
trade  for  value,  was  held,  in  First  Nat. 
Bank  v.  Sprout  (Neb.1  110  N.  W.  713,  to 
be  the  on^  one  entitled  to  maintain  suit 
thereon. 

And  in  First  Nat.  Bunk  v.  Moore,  70  C. 
0.  A,  89,  137  Fed.  605.  it  was  held  that, 
in  the  absence  of  a  statute  requiring  the  as- 
17LJLA.(N.S.) 


signment  of  notes  to  be  in  writing,  an  as- 
signee by  parol  of  a  note  might  maintain 
an  action  in  his  own  name  and  raeover 

thereon. 

So,  there  are  other  eases  whieh  hold  that 
the  assignee  of  an  unindorsed  note  may 
bring  an  action  thereon  as  the  real  party  in 
interest  within  the  meaning  of  nuch  stat- 
utes. Gladstone  Baptist  Church  v'.  Scott,  25 
Ky.  L.  Rep.  237,  74  S.  W.  1076;  Vinson  v. 
Palmer,  45  Fla.  630,  34  So.  276;  Gumaer  v. 
Sowers,  31  Colo.  164,  71  Pae.  1103;  First 
Nat  Bank  v.  MeCuUough  (Or.)  ante,  1105. 
93  Pac.  366. 

In  Little  T.  Bradley,  48  Fla.  402,  31  Sa 
342,  where  the  declaration  showed  that  the 
relation  existing  between  the  payee  of  a 
note  and  the  plaintiff  was  that  of  principal 
and  agent,  and  not  that  of  trustee  and  cestui 
(fu€  irutt,  although  the  note  was  made  pay- 
able to  the  payee  as  trustee,  it  was  held  that 
the  plaintiff  had  the  right  to  brini;  a  suit 
although  the  note  had  not  been  indorsed  to 
him,  under  a  statute  requiring  the  aetion  to 
be  brought  in  the  name  of  the  real  party  in 
interest. 

In  Callahan  v.  Crow,  91  Hun,  346,  36 
N.  Y.  Supp.  225,  affirmed  without  opinion 
in  167  N.  Y.  695.  51  N.  E.  1089,  it  was 
held  that  the  holder  of  an  unindorsed  note 
presented  to  him  as  a  gift  had  a  right  ok 
aetion  thereon  in  his  own  namai. 
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thanof.  The  ftrantain  mud  flxtarai  van 
•old  to  tha  defendant  1^  ma  Putaam.  who 
mi  the  agent  of  tJie  plaintiff.  The  written 
eontraet  or  order  for  the  property  was  in 
the  name  of  ime  Tufta,  and  eaiih  of  the  33 
notea  wu  given  to  aiUd  Tufts  m  payee,  and 
the  name  of  the  plaintiff  is  not  given  or 
mentioited  in  any  of  the  papers  as  ori^natly 
exeoated.  The  defendant  gave  said  Tofte 
83  promissoiy  notes  on  the  sale,  and  ttiej 
and  the  contract  iMWvided  that  the  Utie  to  all 
the  property  should  remain  in  Tufts  nnUI 
full  payment  of  the  purchase  price,  and  these 
notes  and  the  eontraet  gave  him  the  right 
to  take  poaeession  of  ^  property  on  de- 
fault in  the  payment  of  aiqr  of  the  notes. 
The  answer  was  a  general  deniaL  A  jury 
was  impaneled,  and  at  the  close  of  plain- 
tiff's testimony  the  court  directed  a  verdict 
for  the  defendant.  A  motion  for  a  new  trial 
was  made,  based  on  a  notice  of  intention 
to  move  for  a  new  trial  and  a  settled  state- 
ment of  the  case,  and  denied.  From  the 
order  denying  a  new  trial,  Hu  plaintiff  has 
appealed. 

The  error  principally  relied  on  for  a  re- 
versal of  the  order  is  the  direction  of  a 
verdict  for  the  defendant.  The  ground 
uiged  before  the  trial  court  on  the  motion 
for  a  directs  verdict  was  that  the  aotion 
was  not  prosecuted  in  the  name  of  the  real 
party  in  Interest.  It  was,  and  now  is,  the 
contention  of  the  defendant  that  Tufts,  to 
whom  the  order  and  notes  are  given,  accord- 
ing to  their  terms,  is  the  real  party  in  inter- 


est, and  the  nity  party  entitled  to  bring  tha 
action  until  properly  assigned  or  the  con- 
tract reformed.  The  complaint  alleges  un- 
qualifiedly that  the  plaintiff  is  the  owner  of 
the  property.  The  evidraee  shows  that  the 
eontraet  with  the  defendut  was  entered  in- 
to by  (me  Putnam  as  agent  for  the  plaintiff; 
tiiat  the  plaintiff  Is  now  the  ownmr  of  the 
notes,  and  entitled  to  the  prasrasion  of  the 
soda  fountiUn  and  flxtnns;  that  the  eon- 
traet and  notes  were  made  with  the  name  of 
said  Tnfts  as  payee  with  the  oonsent  of 
Tufta,  and  for  plaintiff's  benefit  and  use} 
that  the  plaintiff  was  authorized  by  Tufts 
to  do  businees  in  his  name,  and  tiiat  the 
property  involved  in  this  suit  was  sold  as 
plaintiff's  property,  but  In  Tnfts^  name, 
aa  plaintiff  waa  authorised  to  doj  that  the 
original  order  was  taken  for  the  plaintiff, 
and  mailed  to  it  at  its  principal  office,  and 
there  accepted  by  it;  that  said  Tufts  for- 
merly was  In  business  In  his  own  name, 
and  became  one  of  the  incorporators  of  the 
plaintiff  company  when  it  was  organized; 
and  that  the  plaintiff  succeeded  to  his  busi- 
ness when  it  was  incorporated.  This  evi- 
dence clearly  shows  that  the  plaintiff  was 
the  owner  ol  the  notes,  and  bad  been  such 
owner  ever  since  their  execution  and  deliv- 
ery. It  also  shows  that  the  contract  was 
made  exclusively  for  its  benefit,  and  that 
it  is  entitled  to  the  property  under  the  con- 
ditions ezprrased  in  the  same.  The  statute 
provides  that  all  actions  shall  be  brought 
in  the  name  of  the  real  parties  in  interest^ 


In  Stewart  v.  Price,  64  Kan.  191,  04 
LJLA.  S81,  67  Pae.  663,  it  was  held  that 
one  holding  by  written  assignment  a  veri- 
fied, itemized  account  is  not  the  real  party 
in  interest,  and  cannot  maintain  an  action 
thereon  In  his  own  name,  where  it  is  shown 
1^  a  contemporaneous  oral  agreement  that 
lie  had  agreed  to  pay  the  full  amount  thereof 
eolleeted,  to  his  assignor. 

This  decision  was  by  a  dtrided  court,  and 
is  overruled  by  the  later  ease  of  Hanley  v. 
Park,  68  Kan.  400,  66  L.R.A.  967,  7S  Pae. 
5S7,  1  A.  ft  B.  Ann.  Cas.  832.  where  it  was 
held  that,  when  the  owner  of  a  note  assigns 
it  to  another,  thereby  veeting  in  him  the 
fun  legal  titie,  the  assignee  beeomes,  so  far 
as  the  debtor  Is  eoneemed.  the  real  party  In 
Interest,  although,  as  between  himself  and 
the  assignor,  he  has  no  beneficial  Interest  in 
the  proceedings.  And  this  decision  was  fol- 
lowed In  Greene  v.  MeAulpy,  70  Kan.  601, 
68  L.R.A.  308,  79  Pac.  133,  where  it  was 
held  that,  if  a  promissory  note  is  sued  upon 

5r  the  bolder,  to  whom  it  has  been  uneondi- 
onally  assigned  by  the  payee,  a  eomplete 
defense  on  the  sole  ground  that  the  plain- 
tiff is  not  the  real  party  In  interest  esn  be 
established  only  by  proof  of  facts  showing 
that  a  payment  to  him  would  not  be  a  pro- 
tection to  the  defendant  against  full  lia- 
bility upon  the  note. 

In  some  cases  tiw  oonrts  have  held  that 
17  L.R.A.(N.S.) 


the  holder  of  the  note  was  not  the  propcff 
party  to  bring  suit  tliereon.  In  these  eases, 
however,  the  particular  faets  oi  the  eases 
dearly  distinguish  them. 

One  to  whom  promissory  notes  had  been 
delivered  b^  the  secretary  of  the  payee  cor- 
poration without  indorsement  and  without 
any  authority  from  the  payee,  and  after 
payment  had  been  demanded  and  refn«ed, 
was  held,  in  Berkley  r,  WoUakehl,  25  Misc. 
420,  64  N.  Y.  Supp.  034,  not  to  be  the  real 
party  in  interest,  and  not  entitled  to  main- 
tain a  suit  in  iiis  own  name.  This  cane, 
however,  tnms  rather  upon  the  implied 
powers  of  an  asent,  than  upon  the  effect  of  a 
statute  requiring  a  suit  to  be  brought  in 
the  name  of  the  real  party  In  Interest. 

The  payee  of  a  note  held  in  trust  as  col- 
lateral to  secure  payment  on  certain  bonds 
was  held,  in  Alabama  Terminal  A.  Improv. 
Co.  V.  Knox,  IIS  Ala.  567,  21  So.  496,  not  to 
be  entitled  to  bring  an  action  thereon  In 
his  own  name  under  a  statute  requiring  the 
real  party  in  interest  to  bring  suit  upon  , 

Eromfssory  notes,  where  the  trust  had  not 
■nninated,  nor  in  any  wise  been  realized 
at  the  time  when  the  suit  was  Instituted. 

Upon  the  question  of  right  of  transferee 
without  indorsement  of  bill  or  note  payable 
or  indorsed  to  order  of  transferrer,  to  pro- 
tection as  bona  fide  holder,  see  ease  note  to 
First  Nat.  Bank  T.  MeCullouj^  ante,  1106. 
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except  as  therein  provided.  Rev.  Code  1905, 
8  6807.  The  plaintiff  was  clearly  entitled  to 
bring  this  action  under  said  section.  It  was 
the  owner  of  the  notes  and  contract  which 
are  the  basis  of  defendant's  forfeiture  of  the 
right  to  the  possession  of  the  property  if 
payment  is  not  made  when  due.  Under  this 
evidence,  the  plaintiff  was  unqualifiedly  the 
real  and  only  party  in  interest.  The  mere 
fact  that  the  notes  were  made  to  Tufts  im- 
ports nothing  under  this  evidence,  as  the 
actual  owner  may  bring  an  action  thereon. 
They  were  brought  into  court  by  the  plain- 
tiff, and  have  always  been  rightfully  in  its 
possession.  The  contract  was  made  for  the 
plaintiff's  sole  benefit,  and  it  was  the  owner 
of  the  notes,  and  was  as  much  entitled  to  the 
benefit  of  the  contract  as  though  expressly 
drawB  and  written  in  its  name.  The  ob- 
ject of  the  statute  is  to  give  the  beneficial 
owners  the  right  to  sue  in  their  own  right 
without  n^ard  to  the  technical  title  as 
shown  1^  the  oontraet  The  case  relied  upon 
by  respondent — ^Montague  t.  Reineger,  11 
Iowa,  503 — is  not  in  point,  as  the  com- 
plaint in  that  case  did  not  show  ownenhip 
or  titie  in  the  plaintiff;  the  question  hav- 
ing been  raised  on  demurrer.  In  this  case 
the  evidence  fully  explains  wny  notes  were 
drawn  to  another,  and,  if  this  evidence  had 
been  objected  to,  it  would  have  been  admis- 
sible as  showing  plaintiff's  right  to  sue 
thereon.  We  have  examined  the  other  cases 
cited  by  the  respondent,  but  th^  do  not  con- 
trovert the  principle  that  a  person  may 
maintain  an  action  for  possession  of  per- 
sonal property  owned  1^  him,  although  the 
notes  on  which  the  recovery  is  based  show 
the  I^al  title  to  be  held  by  another,  where 
the  ownership  is  shown  to  be  in  the  plain- 
tiff as  a  matter  of  fact.  In  Fomeroy's 
Remedies  and  Remedial  Rights,  |  128,  the 
general  principle  is  stated  as  follows: 
"On  the  one  side,  It  has  been  urged  that  the 
language  of  the  section  in  all  the  state  Codes 
is  most  general  and  comprehensive,  contain- 
ing no  exceptions  in  terms  nor  by  implica- 
tion, and  that  it  is  in  its  highest  degree  im- 
perative [that  the  action]must  be  prosecuted 
in  the  name  of  the  real  party  in  interest, 
except  in  the  single  case  of 'the  trustee  of  an 
express  trust,'  and  that  the  real  party  In  in- 
terest is  the  person  for  whose  immediate 
benefit  the  action  is  prosecuted,  who  con- 
,  trols  the  recovery,  and  not  the  person  in 
whom  the  mere  naked  apparent  legal  title 
is  vested."  See  also  Pom.  Code  Remedies, 
8  140;  16  Enc  PI.  ft  Pr.  p.  710,  and  cases 
cited;  Stewart  v.  Price,  64  L.R.A.  581,  and 
note  (64  Kan.  191,  67  Pac.  553)  ;  Bliss 
Code  PI.  3d  ed.  I  45;  Cassidy  T.  First  Nat. 
17  L.R.A.(N.8.) 


Bank,  30  Minn.  86,  14  N.  W.  363:  Kin- 
sella  V.  Sharp,  47  Neb.  664,  66  N.  W.  6S4. 

It  is  unnecessary  to  pass  upon  the  ques- 
tion argued  by  the  appellant  that  the  objec- 
tion cannot  be  raised  on  a  motion  for  a  di- 
rected verdict,  but  should  have  been  raised 
by  special  demurrer  by  answer.  This  ques- 
tion was  objected  to  as  calling  for  a  concln- 
sion  from  the  witness:  "Did  you  ever  get 
a  soda  fountain  from  the  American  Soda 
Fountain  Company!"  The  objection  was 
overruled.  We  think  the  objection  should 
have  been  sustained.  The  answer  called  for 
the  witness's  conclusion  as  to  wbether  the 
agent  Putnam  was  plaintiff's  agent  or  Tofts' 
agent,  which  is  a  question  of  law  if  the 
facts  are  undisputed,  and  a  question  for  the 
jury  under  proper  instructions  if  t^e  facts 
are  in  dispute.  The  fact  that  Tufts 
has  never  made  any  demand  for  the  property 
was  shown  under  objection.  That  fact  was 
utterly  immaterial  under  the  issues  in  the 
case.  Whether  Its  admission  would  consti- 
tute prejudicial  error  we  need  not  deter- 
mine, in  view  of  the  fact  that  a  new  trial 
becomes  necessary  on  another  ground. 

It  is  claimed  that  no  verdict  was  rendered 
by  the  jury,  and  that  that  omission  is 
ground  for  a  new  trial.  The  trial  court 
granted  the  motion  to  direct  a  verdict  and  to 
dismiss  the  action,  but  the  record  is  silent 
as  to  whether  a  verdict  was  called  for  or  re- 
turned by  the  jury.  The  record  does  not  af- 
firmatively show  that  no  verdict  was  re- 
turned, and  no  objection  was  made  at  the 
time,  based  on  the  fact  that  the  jury  should 
l>e  required  to  return  a  formal  verdict  at  the 
direction  of  the  court.  The  omission  was 
first  called  to  the  court's  attention  on  a 
motion  for  a  new  trial.  We  think  the  objec- 
tion comes  too  late.  Conceding,  withont 
deciding,  that  tiie  statutory  reqnironent  thai 
verdict  shall  be  retamed  in  writing  ia  man- 
datory, no  possible  prejudice  eonld  resnlt  to 
the  plaintiff  by  the  omission,  and  we  are  not 
inclined  to  consider  an  objection  so  technical 
until  it  is  properly  raised.  No  cases  are 
Gated  by  the  appellant,  but  it  has  been  de- 
cided that  the  bettor  practice  is  to  have  form- 
al verdicto  in  writing  returned  in  such 
cases,  but  that  the  omission  is  not  fatal  to- 
the  proceedings,  nor  prejudicially  erroneous. 
Moore  v.  Petty,  68  C.  C.  A.  SOB,  135  Fed. 
668;  Cahill  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
20  C.  C.  A.  184, 46  U.  S.  App.  8S,  74  Fed.  286. 

For  the  error  in  directing  a  verdict  for 
the  defendant,  the  order  is  reversed,  a  new 
trial  granted,  and  the  cause  remanded  for 
furtiier  proceedinga. 


An  oonenr. 
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OAIjIFORNIA  StTPKEMS:  OOUBT. 

AMERICAN  DEFOREST  WIRELESS 
TELEGRAPH  COMPANY 
v. 

SUPERIOR  COURT  OF  OITT  &  COUNTY 
OF  SAN  FRANCISCO  et  aL 

(158  OaL  S3S,  96  Fau!.  Iff.) 

Vonlffn  ocwporatkm  ~  rl^t  to  defend 

A  statute  denyiog  to  a  foreign  corpora- 
tion which  haa  not  complied  with  the  local 
laws  the  right  to  maintain  an  action  in  the 
state  courts  does  not  prevent  its  defending 
aa  action  brougnt  against  it  there. 

(May  11,  1908.) 

CERTIORARI  to  tKe  Superior  Court  for 
the  City  and  County  of  San  Francisco 
te  reriew  a  judgment  atriking  out  an  an- 
swer in  an  action  agafnat  a  fmign  oorpora- 
tion.  Rerersed. 
The  facts  are  stated  in  tlu  opinion. 
Mr.  O.  If.  Fidiert,  for  petitioner: 
Striking  the  corporation's  answer  from 

Coae  Note.  —  Right  of  coloration 
which  has  not  complied  tpUh  lootU 
laws  to  defend  action. 

The  few  reported  cases  upon  this  question 
are  in  barmony  with  the  decision  in  the 
foregoing  case,  and  hold  Uiat  failure  to 
eomply  with  the  local  laws  will  not  pre- 
vent a  foreign  eorporatitm  from  defending 
an  action  against  It. 

Thus,  in  Swift  &.  Co.  T.  Platte,  68  Ejin. 
1,  72  Pac.  271,  it  was  held  that  the  statu- 
tory provision  prohibiting  a  corporation 
which  has  not  ootained  a  certificate  from 
the  secretary  of  state  that  certain  state- 
ments have  been  made  and  filed  by  it,  from 
prosecuting  an  action  in  any  of  the  courts 
of  the  state,  does  not  apply  to  corporations 
which  have  been  summoned  into  court  and 
made  to  defend  against  actions  brought  by 
other  parties;  nor  does  it  prevent  such  a 
corporation  from  obtaining  a  review  and  a 
reversal  of  judgmente  rendered  against  it 
in  such  actions. 

And  in  Blodgett  v.  Lanyon  Zinc  Co.  S8 
G.  C.  A.  79,  120  Fed.  893,  the  court  said: 
'^e  statutes  under  consideration  require 
foreign  corporations  seeking  to  do  business 
in  the  state  of  Kansas  to  eomply  with  the 
-requirements  there  set  forth.  For  a  failure 
to  comply  with  some  of  them,  they  prohibit 
the  company  from  maintaining  actions  in 
the  courts  of  the  state  of  Kansas.  But  a 
prohibition  of  the  commencement,  or  of  the 
maintenance,  of  suits  is  not  an  inhibition 
of  defending  them;  and  the  appellee  is  the 
defendant  in  the  suit  at  hand.  Moreover, 
the  inhibition  by  a  state  of  ihe  mainte- 
nance of  acUons  in  its  courts  does  not  affect 
tiie  right  of  a  citizen,  or  of  a  corporation, 
to  maintain  them  in  the  national  courts." 

And  in  Home  Fomm  Ben.  Order  t.  Jones, 
17  LJR.A.(N.S.) 


the  files  was  a  denial  of  the  equal  protection 
of  the  laws  and  a  taking  of  property  with- 
out due  process  of  law. 

Windsor  v.  McVeigh,  93  U.  S.  274,  23  L. 
ed.  914;  Galpin  v.  Page,  18  Wall.  350,  21 
L.  ed.  959;  Younger  v.  Superior  Court,  136 
Cal.  682,  69  Pac  485;  Hovoy  v.  Elliott,  167 
U.  S.  409,  42  L.  ed.  215,  17  Sup.  Ct.  Rep. 
841;  McQatehy  v.  Superior  Court,  119  Cal. 
419,  39  L.Rji.  691,  51  Pac.  696;  Schwarz  v. 
Superior  Court,  111  Cal.  112,  43  Pac  530; 
Tomsky  v.  Superior  Court,  ISl  Cal.  623,  68 
Pac.  1020. 

The  statute  denies  fcneign  corporation 
the  right  to  maintain  an  action  <mly  until 
it  has  complied  with  the  statute. 

Black  V.  Vermont  Marble  Co.  1  Cal.  App. 
718,  82  Pac.  1060;  Windsor  v.  McVeigh, 
supra;  Pembina  Consol.  Silver  Min.  ft  Mill. 
Co.  V.  Pennsylvania,  125  U.  S.  181,  31  L.  ed. 
660,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737;  Minneapolis  &  St.  L.  R.  Co.  v.  Beck* 
with,  129  U.  S.  27,  32  L.  ed.  686,  9  Sup. 
Ct.  Rep.  207 ;  Lafayette  Ins.  Co.  t.  French, 
18  How.  404,  16  L.  ed.  461. 

Mr.  O.  H.  Perry  for  respondents. 

20  Tex.  Civ.  App.  68,  48  S.  W.  219,  it  was 
held  that  an  allegation  in  the  petition  that 
the  appellant  was  a  corporation  doing  busi- 
ness in  the  state,  and  had  a  local  agent  and 
representative  in  the  county  where  the 
suit  was  filed,  fixed  the  venue  of  the  suit, 
and  gave  the  district  court  of  that  county 
jurisdiction  in  a  suit  against  the  corpora^. 
tion.  The  court  said:  "The  appellant,  a 
foreign  corporation,  could  not  have  insti- 
tuted a  suit  in  the  courts  of  this  state 
before  oMaining  a  permit  to  do  Irasinaaa- 
here  as  required  by  the  statute;  but  that 
does  not  afreet  the  jurisdiction  of  the  courto 
of  this  state  in  a  suit  against  the  corpora- 
tion, although  it  may  not  have  obtained  a 
permit  as  required  by  law."  It  will  be  no- 
ticed that  in  this  case  the  statute  in  ques- 
tion did  not  expressly  prohibit  the  bring- 
ing of  a  suit  before  compliance  with  the 
law,  as  was  the  fact  in  the  foregoing  cases, 
but  fbrbade  the  corporation  doing  business 
before  such  compliance. 

In  Weeks  v.  Garibaldi  South  Gold  Min. 
Co.  73  Cal.  699,  IS  Pac.  302,  it  was  held 
that  a  section  of  the  Code  which  prohibited 
a  foreign  corporation  from  making  defense 
in  actions  in  relation  to  its  "property,  ite 
rente,  issues,  or  profits,'*  unless  it  had  previ- 
ously filed  ite  articles  of  incorporation  in 
the  office  of  the  clerk  of  the  county  where  it 
had  its  property,  did  not  prohibit  it  from 
defending  an  action  instituted  to  recover 
money  for  work  and  labor  done  at  the  in- 
stance and  request  of  the  defendant. 

In  Turcott  v.  Yazoo  A  M.  Valley  R.  Co. 
101  Tenn.  102,  40  L.R.A.  768,  70  Am.  St 
Rep.  661,  45  S.  W.  1067>  the  plaintiff  con- 
tended that  a  foreign  corporation  which  had 
not  filed  and  registered  fto  charter  as  re- 
quired by  the  statutes  of  the  stete  could  not 
plead  the  statute  of  liniitatioiur>  In  over- 
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Mat, 


Shaw,  J.,  delivered  the  opinion  of  the 
court: 

Thii  is  a  proceeding  in  oertiorari  to  re- 
view a  judgment  of  the  superior  court  of 
the  city  and  county  of  San  Francisco  for  the 
sum  of  (257.76  and  costs,  in  favor  of  the 
San  Francisco  Commercial  Agency,  a  cor- 
poration. The  action  in  which  the  judgment 
was  rendered  was  originally  begun  in  the 
justice  court,  and  the  judgment  sought  to 
be  reviewed  was  rendered  in  the  superitn- 
court  on  appeal. 

The  defendant  In  the  action,  petitioner 
here,  is  a  corporation  organized  under  the 
laws  of  the  state  of  New  Jersey.  The  com- 
plaint stated  a  cause  of  action  to  recover 
money  due  on  contract.  Summons  was 
duly  issued  and  the  defendant  appeared  and 
filed  an  answer.  The  plaintiff  therein  thai 
moved  the  court  to  strike  the  answer  from 
the  files,  the  motion  was  granted,  and  there- 
upon judgment  was  given  in  favor  of  the 
plaintiff  therein  against  the  petitioner  as 
above  mentioned.  The'  motion  to  strike 
the  answer  from  the  files  was  made  upon 
the  ground  that  the  defendant  was  a  eor- 
poration  of  another  state,  that  the  demand 
aued  on  arose  out  of  business  transactions 
in  this  state,  and  that  said  defendant  cor- 
poration had  failed  and  neglected  to  com- 
ply with  the  statute  of  this  state  requiring 
a  foreign  corporation  doing  business  in  this 
state  to  file  a  certified  copy  of  its  articles 
of  Incorporation  with  the  secretary  of  state. 
No  other  ground  was  assigned  as  cause  for 
.-the  motion,  and  it  appears  to  have  been 
granted  upon  the  ground  that  a  corporation 
■o  failing  cannot  be  allowed  to  defend  an 
action  broug^it  against  it  in  the  courts  of 
this  state.  The  statutory  provisions  in 
question  are  found  in  SS  ^08  and  410  of  the 
Civil  Code.  Section  408  provides  that 
*^er7  oorporatlon  organised  under  the  laws 
of  another  state,  territory,  or  of  a  foreign 
eonntry,  .  .  .  which  shall  hereafter  do 
business  in  this  state  or  maintain  an  office 


herein,  or  which  shall  enter  ttls  state  for 
the  purpose  of  doing  busineas  herein,  must 
file  in  the  office  of  the  secretary  of  state  of 
the  state  of  California,  a  certified  copy  of 
its  articles  of  incorporation,  .  .  .  and 
a  certified  copy  thereof,  duly  certified  by  the 
secretary  of  state  of  this  state,  in  the  ofiSee 
of  the  county  clerk  of  the  county  where  its 
principal  place  of  bneiness  is  located,  and 
also  where  such  corporation  owns  property." 
Section  10  declares  that  '^o  foreign  corpo- 
ration which  shall  fait  to  comply  with  %  40S 
...  of  this  Code  can  maintain  any  suit 
or  action  in  any  of  the  courts  of  thia  state 
until  it  has  complied  with  said  section." 

It  will  not  be  disputed  that  a  corpora tkm, 
although  oiganized  under  the  laws  of  aa- 
other  state,  is  a  "person,"  within  the  mean- 
ing of  the  14th  Amendment  of  the  Oonstl- 
tution  of  the  United  States,  providing  tha* 
no  state  shall  deprive  any  person  of  proper- 
ty  without  due  process  of  law,  nor  deny  any 
person  within  its  jurisdiction  the  eqnal  pro- 
tection of  the  laws.  Gulf,  C.  &  S.  F.  R.  Co. 
r.  BUis,  1«6  U.  S.  1S4.  41  L.  ed.  667,  17 
Sup.  Ct.  Rep.  22&;  Santa  Clara  Gonnty  v. 
Southern  P.  R  Co.  118  U.  S.  896.  30  U  ed. 
118,  6  Sup.  Ct.  Rep.  1132.  It  may  alao  be 
conceded,  as  contended  by  counsel  for  re- 
spondent, that  foreign  oorporatioiu  have 
no  legal  existence  beyond  the  bounds  of 
the  state  or  sovereignty  by  which  they  are 
created,  and  can  exercise  none  of  the  fune- 
tions  and  privileges  conferred  by  their  char- 
ters in  any  other  state  or  country  except  by 
comity  and  consent  of  the  latter  (19  Cyc. 
Law  &  Proe.  p.  1222),  and  that  one  of  the 
privileges  which  a  oorporation  receivea  by 
its  charter  is  the  privilege  of  maintaining 
or  defending  actions  in  its  corporate  name 
and  as  a  body  corporate;  in  other  words, 
the  privilege  of  being  a  "person"  within  the 
cognisance  of  the  law.  There  is,  however, 
no  rule  of  the  common  law  which  forbids 
a  corporation  organized  and  empowered  to 
do  bnsinesa  in  one  state  from  doing  mA 


ruling  this  contention,  the  court  said : 
*'WhiTe  a  corporation  may  reside  beyond  the 
state,  and  be  out  of  the  state,  still  it  may, 
through  its  officers  and  uents,  subject  it- 
self to  the  jurisdiction  of  the  courts  of  the 
state.  It  may  sue  and  be  sued  in  a  juris- 
diction foreign  to  its  technical  residence. 
Nor  do  we  think  the  failure  to  comply  with 
the  act  of  1801,  chap.  122,  will  preclude  thin 
foreign  corporation  from  setting  up  the 
statute.  It  would  not  be  a  proper  construe 
tion  of  that  statute  to  hold  that  a  cor- 
poration actually  doing  business  in  the 
state  without  complying  with  the  statuti- 
could  not  be  sued  for  a  tort  committed : 
and,  having  been  impleaded  upon  the  ground 
of  tort,  it  cannot  be  that  the  failure  to  com- 
ply with  that  statute  must  preclude  it  from 
making  any  defense  for  ft  logically  fol- 
17  LJl.A.(N5.) 


Iowa  that,  if  it  cannot  miUcs  this  defense, 
because  of  its  failure  it  can  make  no  otlier. 
The  scope  and  purpose  of  that  act  were  to 
require  corporations  to  file  and  regiettf 
their  charters  in  order  that  they  might  do 
business,  own  or  acquire  property,  and  be 
enabled  to  sue,  but  it  was  never  intended 
to  exempt  them  from  suit  if  they  disre- 
garded toe  statute,  nor  to  estop  thera  from 
making  defense,  if  so  sued;  otherwise  tli«T 
property  might  tie  taken  fnnn  tiiem,  and 
they  estopped  to  defend." 

Upon  the  question  of  the  effect  upon  the 
right  of  a  foreign  corporation  to  maintain 
a  suit,  of  compliance  with  local  law  after 
suit  is  instituted,  see  National  Fertiliser 
Co.  V.  Fall  River  Five  Cents  SaT.  Bank,  14 
L.R.A.(N.S.)  SGI. 
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bruineH  in  another  itate.    In  the  absence 
of  any  statutory  inhibition,  there  can  be  no 
doubt  that  the  general  comity  existing  be- 
tween the  states  would  permit  a  foreign 
oorporatioD  which  had  entered  this  state 
mnd  done  business  therein  to  maintain  and 
defend  actions  arising  out  of  such  business. 
19  Cyc  Law  &  Proc  pp.  1211, 1212.    A  stat- 
ute of  this  state  which  purports  to  curtail 
the   privilege  of   foreign   corporations  to 
maintain  or  defend  actions  in  this  state, 
and  to  impose  conditions  upon  compliance 
with  which  alone  they  may  be  permitted  to 
do  so,  will  not  be  construed  to  extend  be- 
yond the  plain  meaning  of  its  terms  con- 
lidered  in  connection  witb  its  object  and 
purposes.  The  sections  above  quoted  do  not 
purport  to  forbid  a   foreign  corporation 
which  bu  failed  to  comply  with  its  pro- 
Tisiona  from  defending  an  action  brought 
againat  It  in  the  oonrts  of  this  atate.  They 
,'  an  only  forlnddea  to  maintain  actions.  The 
order  of  the  court,  atriking  ont  the  answer 
beeauae  of  the  failure  of  the  defendant  to 
comply  with  the  ivoTisiona  of  |  408,  was 
not  authorised  by  the  ttatute.  Notwlth* 
standing  the  provisions  of  that  section  and 
of  §  410  imposing  a  penalty  for  a  Tlolation 
thereof,  the  foreign  corporation  doing  busi- 
ness ia  this  state  was  entitled  to  defend  any 
action  brought  against  it.    To  prevent  it 
from  doing  so  would  be  to  deny  It  the 
equal  protection  of  the  laws  and  to  deprive 
it  of  its  property  without  due  process  of 
law.    It  appearing  from  the  record  that  the 
judgment  was  rendered  upon  default,  and 
that  the  default  was  entered  for  this  cause 
alone,  it  follows  that  the  judgment  Is  void. 

Sections  405  and  406  of  the  Civil  Code 
purport  to  declare  that  any  corporation  of 
another  state  doing  business  within  this 
state  must  file  In  the  office  of  the  secretary 
of  state  a  designation  of  some  person  resid- 
ing within  the  state  who  may  be  served 
with  process  issued  in  this  state  against 
such  corporation;  and  that  such  foreign  cor- 
poration cannot  maintain  or  defend  any  ac- 
tion or  proceeding  In  any  court  of  this  state 
until  it  has  complied  with  this  provision. 
The  motion  in  the  ease  before  us  was  not 
based  upon  the  ground  that  the  eorporatlon 
had  failed  to  comply  with  this  provision, 
and  hence  no  authority  for  the  action  taken 
can  be  predicated  upon  this  statute. 

It  is  ordered  that  the  judgment  of  the 
Superior  Court  in  the  action  above  men- 
tioned, and  the  order  striking  out  the  an- 
swer therein,  be  annulled;  and  that  the 
petitioner  be  allowed  to  defend  the  said 
action. 

We  concur;   Ancellottl»  J.;  Bloss,  J. 
17LJLA.(N.S.) 


CONNBCTIOUT  BITPREME  COURT  OF 
ERRORS. 

THEODORE  O.  LOVELAND  et  a!.,  Doing 
Business  as  the  UOU.JSS  JEWELRY 
COMPANY,  Appt., 

T. 

JOHN  J.  DINKAN. 

(81  Conn.  111.  70  AU.  634.) 

Sale  —  where  effected. 

L  A  sale  of  goods  to  be  delivered  to 
transportation  companies  at  the  place  of 
manufacture  in  another  atate  is  effected 
there,  and  is  not  affected  by  a  statute  of  the 
atate  where  the  ordcv  was  signed^  relating 
to  the  sale  of  goods  bearing  a  fraudulent 
mark  of  quality- 
Same  —  fraudulent  marks. 

2.  That  goods  bought  in  another  state 
for  resale  are  fraudulently  marked  as  to 
quality  so  as  to  make  them  unsalable  under 
a  statute  of  the  state  where  the  order  was 
given,  does  not  anthortxe  tiw  purchaser  to 
rescind  the  contract  and  return  them  to  the 
aeller*  if  they  oomply  with  the  order  as 
given. 

Same  —  unauthorized  marklnff. 

3.  The  unauthorized  marking  of  goods 
bought  in  another  state  for  resale.  In  such 
a  manner  that  they  cannot  be  sold  in  the 
state  where  the  order  was  given  and  the 
resale  intended,  will  justify  the  purchaser 
in  rescinding  tin  sale  and  returning  them 
to  the  seller. 

Same  —  departure  tnm  order  —  rescis- 
sion. 

4.  A  provision  in  an  order  for  goods  to 
be  resold,  that  the  sellor  will  buy  MdE»  rs* 

TTote. —Although  there  are  many  cases 
dealing  with  the  question  whether  a  particu- 
lar sale  was  void  and  unenforceable  as  com- 
ing within  the  prohibition  of  statutes  re- 
lating the  sale  of  certain  commodities,  as 
well  as  many  cases,  especially  those  involve 
ing  the  sale  of  Intoxicating  liquors,  where 
the  question  was  raised  whether  and  in  what 
circumstances  a  contract  of  sale,  valid 
where  made',  may  be  enforced  In  another 
state  where  the  sale  of  such  goods  is  pro- 
hibited by  law,  including  some  oases  where 
the  intent  of  the  parties  that  the  goods 
should  be  resold  la  the  latter  state  in 
violation  of  its  law  was  as  element  (see 
note  to  Brown  v.  Wieland,  01  L.R.A.  417, 
on  the  conflict  of  laws  as  to  sales  of  intoxi- 
cating liquor),  an  extended  search  fails  to 
reveal  any  other  cases  where,  as  in  Moliitb 
JEWELBT  Co.  T.  DiNNAN,  notwithstanding 
the  validity  of  the  sale  so  far  as  the  local 
statute  was  eoncemed,  the  question  was 
raised  whether  a  buyer  of  goods  has  the 
right  to  rescind  merely  because  the  goods 
are  so  marked  or  packed  that  they  cannot 
be  resold  conformably  to  the  local  law,  and 
independently  of  any  question  whether  the 
maintenance  of  an  action  for  the  purchase 
would  be  ctmtrary  to  the  public  policy  ol 
the  forum. 
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place,  or  exchange  goods,  dou  not  deprive 
the  buyer  of  the  r^[ht  to  Teaeind  in  case 
tbey  are  different  in  kind  or  quali^  from 
those  ordered. 

Witness  —  e^eit  —  identiflcadon  of 

Items. 

5.  A  buyer  of  jewelry,  who  has  attempted 
to  rescind  the  order,  may  point  out  to  the 
jury  the  articles  covered  by  the  different 
items  of  the  order,  when  the  order  and  the 
jewelry  are  before  them,  if  it  does  not  re- 
quire an  expert  to  do  so. 
Sale  —  qnaUty  ~  evidence. 

0.  In  an  action  for  the  price  of  jewelry 
the  order  for  which  the  buyer  has  attempted 
to  rescind,  expert  evidence  is  admissible  to 
show  that  articles  in  the  order  were  marked 
so  as  to  indicate  that  they  were  made  of 
better  material  than  that  actually  used. 

(August  3,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New 
Haven  County  in  defendant's  favor  in  an 
action  brought  to  recover  the  purchase  price 
of  jewelry  alleged  to  have  been  sold  and 
delivered.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  George  E.  Beers  and  Fred  O. 
Bnssell,  for  appellant: 

The  agreemant  was  not  m  Comteetiout 
contract. 

J.  ft  J.  Eager  Oo.  v.  Burke,  74  Conn.  634, 
51  Atl.  644;  Johnson  County  Sav.  Bank  v. 
Walker,  80  Conn.  609,  69  Atl.  16. 

There  was  no  implied  warranty  of  mer- 
chantability. 

IS  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1249. 

Under  the  circumstances,  there  should  be 
an  allowance  for  any  minor  defects  in  the 
articles. 

Hitchcock  v.  Hunt,  28  Conn.  347;  Worces- 
ter Mfg.  Co.  V.  Waterbury  Brass  Co.  73 
Conn.  557,  48  Atl.  422  ;  26  Am.  ft  Eng.  Enc. 
Law  2d  ed.  p.  660. 

Mes»ra.  William  A.  Wright,  William 
R.  Pardee,  and  Osborne  A.  l>ar,  for  ap- 
pellee: 

There  was  tat  implied  warranty  of  mer- 
chantability. 

Elgin  Jeweliy  Co.  v.  Eates,  122  Ga.  807, 
60  S.  E.  939;  Loveland  v.  Steeneraon.  90 
Minn.  14, 108  N.  W.  831  j  Bigge  v.  Parkinson, 
7  Hurist.  ft  N.  964. 

The  law  of  Connecticut  govems  the  con- 
tract. 

Beggs  V.  Eartels,  73  Conn.  18%  84  Am. 
St.  Rep.  152,  46  Atl.  874. 

Contracts  which  are  in  evasion  of  the  law 
of  the  forum  will  not  be  enforced. 

22  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  1329; 
Walp  V.  Mooar,  76  Conn.  516,  67  Atl.  277. 

There  was  an  actual  noncompliance  by  the 
vendor  with  the  written  agreement  itself. 

Heilbutt  V.  Hickson,  L.  R.  7  a  P.  438. 
17  L.RA.(N.S.) 


The  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  the  goods  correaptuided  witt 
the  contract. 

Meiriman  v.  Chapman,  32  Conn.  148. 

Tba  so-called  warranty  in  the  contract 
was  not  a  warranty  at  all,  and,  if  so,  it  was 
not  such  a  warranty  of  quality  as  to  exclude 
the  implied  one  of  merchantability. 

Oardiner  v.  Gray,  4  Campb.  144;  Bail^ 
V.  Nickols,  2  Root,  407,  1  Am.  Dec  SS;  Ben- 
jamin, Sales,  7th  ed.  p.  844;  15  Am.  ft  TBag. 
Enc.  Iav,  2d  ed.  p.  1228. 

Han,        delivered  the  opinion  of  the 

court: 

The  plaintiffs  are  oopartners  and  mana- 
factnrers  and  wholesale  dealers  in  jeweliy 
in  Iowa  City,  Iowa,  with  an  office  also  in 
Moline,  Illinois.  It  appeared  in  evideoee 
in  the  trial  court  that,  at  tiie  solicitation  of 
the  plaintiffs'  agent,  in  this  state,  the  defend- 
ant, who  has  a  store  at  New  Haven,  on  April 
18,  1900,  sent  tiiem  an  order  for  certain  jew- 
elry. The  order  was  upon  a  printed  form, 
furnished  by  the  plaintiffs'  agent,  and  which 
is  made  a  part  of  the  complaint.  At  the 
head  of  tiie  form  are  these  words:  'follow- 
ing is  a  list  of  goods  and  terms  for  our 
$322.26  order.**  Then  follows  an  agreement 
of  the  plaintiffs  to  buy  back  unsold  goods; 
a  list  of  various  kinds  of  described  jewelry, 
with  their  prices,  amounting  to  $322.25 ;  "the 
terms  of  payment,"  either  by  cash  or  by  four 
acceptances;  a  statement,  under  the  title 
of  "Warranty,"  that  the  plaintiffs  wiil  re- 
place any  arUcle  not  wearing  satisfactorily; 
and  a  provision  for  the  exchange  of  goods 
purchased  for  other  styles  or  patterns.  The 
following  is  the  language  of  the  order  signed 
by  the  defendant! 

Moline  Jewelry  Co., 

Moline,  Illinois. 
Gentlemen : — 

On  your  approval  of  this  order,  please 
deliver  to  us  at  your  earliest  oonven- 
ience,  f.  o.  b.  transportation  compa- 
nies, either  at  distributing  point  or  at  fac- 
tory point,  $250  worth  the  above-described 
goods,  and  no  others,  on  the  terms  and  con- 
ditions herein  set  forth,  and  no  others  (all 
of  which  I  have  read  and  found  complete  and 
satisfactory). 

Under  the  defendant's  signature  was  the 
name  of  the  salesman  who  solicited  the 
order.  On  April  20,  1906,  the  plaintiffs  de- 
livered the  jewelry  in  conformity  with  the 
order,  as  they  claim,  addressed  to  the  de- 
fendant at  New  Haven,  to  the  United  States 
Express  Company,  and  on  the  same  day  sent 
the  defendant  an  invoice  of  the  same,  upon 
which  was  printed:  "All  claims  of  ai^ 
nature  must  be  made  on  receipt  of  this  bilL 
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.  .  .  AU  billa  payable  at  Molina,  HHboIb." 
"No  freight  or  express  charges  allowed.** 
Hie  defendant  claimed  to  have  proved :  That, 
after  having  reorived  the  goods  and  oansed 
them  to  be  examined  by  a  competent  Jeveler, 
he,  on  the  12th  of  Uay,  wrote  the  plaintiffs 
•a  f611ows; 

The  Ifoline  Jevdiy  Oo. 
Gientlemen: — 

I  bold  your  goods  subject  to  your  disposal. 
The  terms  are  not  aeoording  to  agreement. 
Conseqnentty  I  dont  care  to  have  anything 
further  to  do  with  them.  They  await  your 
instructions. 

And  that)  upon  reeeiving  a  reply  from 
tiie  plaintiflb  that  th^  had  no  orders  to  give, 
the  defendant,  on  May  IMh,  re^ipped  the 
goods  to  the  plaintiffs,  who  refused  to  re- 
ceive them ;  and  tiiat  they  were  returned  to 
the  defendant,  who  still  holds  them,  subject 
to  the  plaintiffs'  order.  In  his  substituted 
answer  the  defendant  avers  that  the  goods 
sent  did  not  comply  with  the  order,  Uiat 
Hm  plaintiffs  frandnlently  substituted  worth- 
less and  imitation  goods  lor  those  or* 
dered,  and  that  he  refused  to  aoept  them; 
and  be  claimed  to  have  proved  that,  among 
the  goods  not  complying  with  the  order,  were 
certain  rii^  marked  "E.  14  K,"  indicating 
that  they  were  solid  I4-lcarat  gold,  which 
were  not  solid  gold,  and  other  goods  so 
marked,  either  upon  the  articles  themselves 
or  upon  the  cards  to  which  they  were  at- 
tached, as  to  render  the  manufacture,  sale, 
or  poBsession  of  than  a  misdemeanor  under 
%  1381  of  the  General  Statutes  of  1902  of 
thin  state. 

The  trial  judge  charged  the  jury  regarding 
the  effect  of  such  claimed  facts,  in  part  as 
follows:  "I  desire  to  call  your  attention  to 
the  claim  made  by  the  defendant  that  the 
goodB  sent  to  him  by  the  plaintiffs,  or  a  con- 
siderable portion  of  them,  at  least,  are  un- 
merchantable for  the  further  reason  that 
they  are  of  such  a  character,  because  of  the 
marks  thereon  ;  .  .  .  that  it  would  be  in 
violation  of  the  statute  law  of  the  state  for 
him  to  have  them  in  his  possession  for  sale ; 
and  that  it  was  equally  unlawful  for  the 
plaintiffs  to  sell  to  him  such  goods  in  the 
state  of  Connecticut,  as  he  says  was  done  in 
this  case,  the  contract  having  been  enterd  into 
in  New  Haven."  The  court  then  stated  to 
the  jury  the  provisions  of  $  1381,  and  said: 
"If,  therefore,  the  plaintiffs  sent  to  the  de- 
fendant goods  which  in  this  state  it  is  un- 
lawful for  one  to  sell  or  have  in  his  posses- 
sion for  the  purpose  of  sale,  then  such  goods 
are  unmerchantable,  and  the  defendant  would 
have  the  right,  as  soon  as  he  discovered  such 
fact,  if  it  be  a  fact,  to  refuse  to  receive  the 
same."  The  court  further  said  to  the  jury: 
17L.ILA.(N.S.)  71 


"If,  therefore,  the  plaintiffs  subsUntially 
failed  to  fulfil  their  agreement  to  furnish 
goods  of  tin  character  thus  agreed  to  be 
furnished;  or  if  the  defendant  has  shown 
that  the  goods  delivered  to  him  contained  ar^ 
tides  tiiat  could  not  be  sold  or  held  in  one's 
possession  with  intoit  to  sell  without  sub- 
jecting him  to  the  liabitily  of  a  erlminal 
proseeution, — flien  the  defendant  had  the 
ris^t,  upon  the  receipt  of  the  goods,  to  hold 
them  for  the  purpose  of  examination;  and,  If 
he  found  they  were  not  In  substantial  con- 
formity with  the  contract,  or  were  mariced 
in  such  a  way  as  to  bs  Ttolative  of  the  stat- 
ute I  have  quoted,  he  had  the  right  to  return 
Oiem  to  the  plaintiffs,  provided  ...  the 
examination  and  return  were  within  a  rea* 
eonable  time." 

Fmn  this  language  the  jury  must  have 
understood  the  court  to  hold  that  the  con- 
tract of  sale  was  made  in  New  Haven,  and 
that  our  statute  rendered  the  s^e  hy  the 
plaintiffs  to  the  defendant  Illegal  If  the 
goods  were  stamped  or  marked  in  the  man- 
ner prohibited  1^  |  1381.  This  was  error. 
The  jury  should  ban  been  instructed  that 
the  sale  fay  the  pl^ntiffs  was  not  made  in 
this  state,  and  that  therefore  it  was  not  ren- 
dered ill^al  the  provisions  of  |  1381. 
Johnson  County  Bar.  Bank  Walker,  80 
Conn.  509,  69  Atl.  16.  It  was  also  error  to 
instruct  the  jury,  as  the  oourt  in  effect  did, 
that  the  defendant  might  return  the  goods, 
if  they  were  not  salable  under  S  1381,  even 
if  they  were  In  conformity  to  the  defendant's 
order.  The  goods  themselves  are  not  before 
us.  Thoae  which  counsel  endeavored  to  ex- 
hibit in  this  court  were  not  properly  certified 
or  marked  as  parts  of  the  evidence.  If  the 
goods  received  by  the  defendant  comply  with 
the  written  order  in  kind  and  quality,  as 
well  as  in  the  stamping  or  marking  com- 
plained of,  the  defendant  had  no  right,  hav- 
ing bought  them  in  Iowa  or  in  Illinois,  to  re- 
turn tiiem  to  the  vendors  because  they  could 
not  lawfully  be  sold  in  Connecticut.  If  the 
defendant  reived  just  what  he  bought,  he 
is,  in  the  absence  of  fraud,  liable  for  the 
agreed  price.  If,  however,  the  sale  was  pro- 
cured by  the  plaintiffs'  fraud,  or  if  the 
goods  received  by  the  defendant  did  not, 
either  in  kind  or  quality,  or  in  being  stamped 
or  marked  in  the  manner  claimed,  substan- 
tially conform  to  the  defendant's  order,  the 
defendant  could  properly  refuse  to  accept 
them,  and  would  not  be  liable  to  pay  fbr 
them.  Even  if  in  all  other  respects  the 
goods  received  conformed  to  the  defendant's 
ordr,  yet  if,  without  the  authority  of  the 
order,  the  plaintiffs  caused  them,  or  a  consid- 
erable part  of  them,  to  be  so  stamped  or 
marked  as  to  render  it  unlawful  to  sell  them 
in  this  state,  the  defendant  was  justified  in 
refusing  to  accept  them^,«d,^n  ^rety^i^ 


1122 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Mat, 


tbem  to  the  plaintiffs,  provided  he  did  so 
within  a  reasonahle  time.  And,  whether  the 
goods  were  so  marked  without  authority,  or 
were  deflcient  in  kicd  or  quality,  the  state- 
mentB  in  the  printed  order  that  the  plain- 
tiffs would  buy  back,  or  replace,  or  exchange 
goods,  did  not  deprive  the  defendant  of  the 
right  to  refuse  to  accept  and  to  return  the 
goods. 

We  find  no  error  in  the  admission  in  evi- 
dence of  the  letters  between  the  plaintiffs 
and  defendant,  including  those  written  by 
and  to  defendant's  attorney,  for  the  purpose 
of  showing  the  conduct  of  the  parties,  and 
not  for  the  purpose  of  changing  the  written 
order. 

The  printed  order  and  all  the  jewelry  hav- 
ing been  before  the  jury,  we  perceive  nothing 
irregular  in  permitting  the  defendant,  as  a 
witness,  to  indicate  the  articles  covered  by 
the  different  items  of  the  order,  assuming 
that  it  did  not  require  an  expert  to  do  so. 

Expert  testimony  that  articles  of  jewelry 
were  marked  so  as  to  indicate  that  tht>y  were 
made  of  a  better  kind  or  quality  of  gold  than 
that  actually  used  in  them  was  admissible 
to  prove  either  that  such  g<>i>d8  were  inferior 
in  quality  to  those  ordered,  or  tliat  they  were 
rendered  unsalable  from  being  so  marked 
wiUiout  the  defendant's  order. 

We  deem  it  unnecessary  to  discuss  the 
ruling  of  the  court  upon  Uie  plaintiffs'  mo- 
tion to  set  aside  the  verdict,  or  the  other 
numerous  assignments  of  error. 

There  is  error,  and  a  new  trial  is  ordered. 

In  this  opinion  the  other  Judges  concur. 


KBNTtrCKT  COURT  OF  APPE.ATiS. 

DAVIESS    COUNTY    BANK    &  TRUST 
COMPANY.  Appt, 

T. 

MARY  C.  WRIGHT  et  aU 
(—  K7.  — ,  110  8.  W.  881.) 

Married  woman  —  pledge  —  validity. 

1.  A  married  woman  pledging  her  general 
estate,  with  the  consent  of  her  husband,  as 
collateral  for  the  debt  of  another,  cannot 
defeat  the  lien  on  tlie  ground  of  her  cover- 
ture. 

Pledge  —  release. 

2.  Property  pledged  as  collateral  for  a 
note  will  be"  released  under  the  same  cir- 
cuinntances  that  a  surety  personally  bound 
would  be. 

Evidence  —  presunaptloD  —  payment. 

3.  The  law  will  not  presume  that  pay- 
ment of  a  year's  interest  upon  a  note  six 
months  after  due  is  to  be  applied  partly  for 
qia^t  and  partly  for  future  interest. 

17  I..R.A.(N.S.) 


Note  —  Interest  —  payment  —  exteoalon 
—  surety. 

4.  Securing  payment  of  a  year's  interest 
from  the  administrator  of  the  maker  of  an 
overdue  note  for  the  purpose  of  indicatiT^ 
to  the  bank  customers  that  the  paper  is 
still  alive,  and  placing  on  the  note  an  in- 
dorsement of  extension  for  a  year,  are  not 
sufficient  to  establish  a  binding  contract  to 
extend  for  such  time,  which  will  release 
sureties  on  the  paper. 

Same  —  anUiorlty  of  administrator. 

5.  An  administrator  has  no  authority  to 
enter  into  a  binding  contract  for  the  ex- 
tension of  time  on  a  note  executed  by  hi* 
intestate,  so  as  to  release  sureties  fbereoa. 
Snrety  —  Indemnity — eonslderation. 

6.  A  consideration  is  necessary  to  sup- 
port an  agreement  to  indemnify  m  snretv 
on  a  note  against  loss  which  may  be  in- 
curred on  account  of  the  suretyship. 

{May  12,  1908.) 

APPEAL  by  defendant  from  a  Judgmest 
of  the  Circuit  Court  for  Davieas  Count; 
in  plaintiffs'  favor  in  an  action  brou^t  la 
secure  tlie  release  of  notes  executed  as  ei^- 
lateral  security.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Hayes  &  Johnson,   for  appd- 
lant: 

The  receipt  of  interest  in  advance  does 
not  of  itself  constitute  an  agreement  to  ex- 
Note.  —  Though  cases  may  he  found  deal- 
ing with  the  rights  of  a  surety  <^  a  debt  dor 
to  an  estate,  t£e  time  of  payment  of  whick 
had  been  extended  by  an  administrator,  so 
other  case  has  been  found  presenting  the 
question  whether  an  administrator  may  al- 
ter into  a  binding  contract  for  the  extension 
of  a  debt  due  by  the  estate  as  the  principal, 
so  as  to  release  a  surety.  Without  enter- 
ing into  any  extended  'discussion  of  thi^ 
qucsition,  it  may  be  remarked  that  the 
soundness  fjt  the  view  taken  by  the  court  m 
Daviess  ConirrT  Bai«k  &  T.  Co.  t.  Wbight 
may  be  seriously  questioned.  It  will  be  ob- 
served only  that  the  court  is  not  very  happf 
in  its  selection  of  authority  upon  whidi 
to  rest  its  decision,  for  there  is  no  mutual 
inconsistency  in  the  proposition  that  an 
estate  is  not  liable  on  contracts  made  by  an 
administrator  and  the  proposition  that  such 
contraots  will  inure  to  the  benefit  of  the 
estate  and  may  be  enforced  by  it;  or,  to  put 
it  differently,  it  does  not  lie  with  a  odb- 
tractee  to  question  a  contract  entered  into 
between  himself  and  an  administrator  be- 
cause such  contract  is  not  binding  on  tfar 
decedent's  estate;  and,  what  is  more,  it 
hardly  a  fair  inference  from  the  proposition 
that,  because  a  contract  made  with  an  ad- 
ministrator cannot  be  enforced  as  against 
the  estate,  it  therefore  follows  that  such 
contract  may  be  questioned  by  a  stranger 
to  it  The  question  is  by  no  means  fre<- 
from  doubt,  and,  in  the  absence  of  direct  an- 
thority,  no  opinion  is  voitured.  . 
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tend  the  time  of  payment,  nor  is  H  eon- 
clusive  tvidence  of  such  an  agreement,  but 
it  ii  ontj  prima  facie  evidence. 

StaunB,  Suretyship,  p.  118;  7  Cyc.  Law 
&  Froe.  p.  8S0;  Brandt,  Suretyship,  3d  ed. 
I  886;  Preston  t.  Henning,  6  Bush,  H6; 
Weaver  v.  Ptebeter,  37  Ind.  App.  682,  77  N. 
E.  674. 

The  administrator  had  no  power  to  bind 
the  estate  by  an  agreement  for  extension. 

2  Page,  Contr.  1  092;  18  Cyc.  Law  A 
Proc.  p.  681;  Moody  T.  Ewing.  8  B.  Mon. 
521;  Heaslqr  T.  Dunn,  S  B.  Mon.  14fi;  Proc- 
tor T.  Terrill,  8  B.  Hon.  461 ;  Ellis  v.  Merri- 
mu,  6  B.  Mon.  296;  Pnllins  v.  &nith.  106 
Ky.  418,  SO  S.  W.  833;  Kf.  SUt  1  3882; 
Bitteler  v.  Bitteler»  IS  Ky.  L.  Kep.  368; 
Rice  T.  Stnuige,  24  K7.  L.  Sep.  1945,  72 
S.  W.  7M. 

Where  there  ii  *  l^d  fanpoaeibiUty  of  tai- 
Juiy  to  the  anret^  frMii  ui  extensi<m,  the 
mrely  ia  not  released. 

United  States  t.  Hodge.  6  How.  283,  IS 
L.  ed.  439  ;  2  Dan.  Neg.  Inst.  H  1813,  1319; 
Revdl  T.  Thimsb,  182  N.  C,  808,  44  8.  B. 
696;  Gardner  T.  Van  Nordatrand,  18  Wis. 
644. 

Mr.  lie  Y«t*  Olemento  tor  appellee 
Wright. 

Messrs.  Wilfred  Carloo  and  Cteorice  W. 
Jolly,  for  appellees  Thompson  and  Hawes: 

A  enatract  of  guaranty,  or  to  pay  the 
ddit  of  another,  does  not  differ  fnan  other 
oontraeta.  In  that  it  must  be  supported  by  a 
consideration. 

20  Cyc.  Law  ft  Proe.  pp.  1418, 1417;  Bnow- 
den  V.  Leight,  8  Ky.  L.  Rep.  118;  Greer  v. 
Clermont  Dletllling  ft  Mill  Go.  16  Ky.  L. 
Rep.  237;  Mason  v.  Collins,  0  Ky.  L.  Rep. 
578;  0  Am.  A  Bng.  Kne.  Law,  pp.  601,  602. 

Contraete  of  this  character  are  upheld  as 
valid  by  this  court  when  based  on  a  sufflelent 
consideration;  and  such  an  agreement  to  pay 
another^  debt  is  not  within  the  statute  of 
frauds. 

TStatb  V.  Robinson,  1  Dur.  71 ;  Williams  v. 
Rogers,  14  Bush,  776}  Garvey  t.  Crouch, 
18  Ky.  L.  Rep.  84,  86  8.  W.  273;  Botkin  v. 
Middlesborough  Town  ft  Lands  Co.  23  Ky. 
L.  Rep.  1964,  66  8.  W.  747;  20  Cyc.  Law  ft 
Proe.  pp.  188,  180. 

O'Bear,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

Malcolm  Thompson  borrowed  82,600  from 
the  appellant  bank  on  Pebniary  12,  1903,  on 
which  date  he  executed  to  it  a  note,  signed 
by  appellee  Mary  0.  Wright  as  surety,  in 
which  she  pledged  as  collateral  certain  real 
estate  notes  belonging  to  her.  The  note  was 
due  twelve  months  after  date,  but  was  not 
then  paid,  the  principal  having  died  Sep- 
tember. 1903.  without  having  paid  it. 
About  a  month  after  the  execution  of  the 
17  L.R.A.(N.S.) 


above-named  note,  appellees  Havrcs  and 
Thompson,  to  indemnify  Mrs.  Wriglit  in  her 
suretyship  for  Malcolm  Thompson,  executed 
to  her  this  obligation: 

Owensboro,  Ky.,  V^.  12,  1003. 
Mrs  Mary  C.  Wright  has  this  day  signed 
a  note  with  Malcolm  Thompson  to  the  Daviess 
County  Bank  ft  Trust  Ccnnpany  for  $2^600, 
due  twelve  months  after  date,  and,  ae  col- 
lateral to  said  note,  she  has  placed  with  said 
bank  10  real  estate  notes  for  $600  each  and 
one-  note  for  $300,  given  by  G.  W.  Bell  and 
L.  0.  Ben,  bearii^  6  per  cent  interest,  pay- 
able annually,  being  the  unpaid  deferred  pay- 
ments for  land  sold  said  G.  W.  Bell  and 
h.  G.  Bell  by  Mrs.  Mary  a  Wright.  Part 
of  Uie  money  reoeiTed  on  the  note  to  Daviess 
Counfy  Bank  A  Trust  Company  ($2,000) 
was  paid  <m  account  ni  purchase  of  land 
by  JUbhlcolm  Thompson  for  J«ff  Howard,  the 
deed  to  said  land  being  made  to  Malcolm 
flhompson,  and  the  balftnce  of  said  note,  «>• 
eept  the  disoonnt  retained  by  the  bank, 
Malcolm  Thtanpson  keeps  for  ose  in  im- 
provements, ete.,  on  said  land.  We  hereby 
agree  to  hold  Mrs.  Maiy  C.  Wright  hann- 
lesB  for  signing  said  $2,600  note  for  Mal- 
colm Ihoropson  and  also  to  pay  the  $2,600 
indebtedness,  with  all  interest  and  costs, 
and  return  the  said  11  land  notes  to  her  at 
the  maturity  of  the  note. 

[Signed.]  Malwlm  Thompson. 

W.  S.  Hawes. 

J.  L.  Thompson. 

In  January,  1894,  the  administrator  of 
Malcolm  Thompson's  estate  brought  his  suit 
in  equity-  in  the  Daviess  elreuit  court  to 
settle  the  estate  of  his  Intestate,  procuring 
an  injunction  against  creditors  suing  the  es< 
tate  In  any  other  action,  and  an  order  re- 
quiring them  to  produce  and  file  their  claims 
against  his  intestate's  estate  in  that  action. 
Malcolm  Thompson's  estate  was  apparently 
not  equal  to  its  indebtedness,  and  there  was 
paid  on  the  note  first  named  only  $1,448.13 
in  the  distribution  of  the  assets.  While  the 
suit  to  settle  the  estate  was  pending,  and  on 
Septemlier  30,  1904,  the  administrator  of 
Malcolm  Thompson  paid  to  appellant  bank, 
at  the  tatter's  solicitation,  $160.  It  is 
claimed  by  appellees  that  this  payment  was 
for  one  year's  interest  on  the  note,  from 
February  12,  1904,  and  operated  by  law  to 
extend  the  time  of  payment  of  the  principal 
till  Felnnaij  12,  1906;  and  that  therefore 
Mrs.  Wright  and  her  collateral  pledge  to  se- 
cure the  note  were  released  from  further 
liability  to  the  bank.  Upon  the  facts  and 
the  law  of  the  case,  the  circuit  court  sus- 
tained Mrs,  Wright's  contention,  and  ad- 


judged that  she  was  not  liab] 
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licr  collateral  waa  released  from  liability  to 
the  bank. 

Mrs.  Wright  was  a  married  woman  when 
she  executed  the  note.  She  waa  not  there- 
fore personally  bound  upon  it.  She  brought 
this  suit  to  have  her  collateral  adjudged 
released  from  its  obligation,  kibe  pleaded 
and  relied  on  her  coverture,  in  bar  of  her 
personal  liability.  But  she  did  not  aver 
that  the  notes  pledged  as  collateral  were 
her  general  estate,  or  not  her  separate  es- 
tate. She  did  Bay  she  was  the  owner  of 
the  notes,  n-hich  had  been  executed  to  her 
as  part  consideration  for  the  conveyance  to 
their  obligor  of  a  tract  of  land  which  she 
had  owned.  Construing  her  petition,  as  it 
must  be,  most  strongly  against  her  (as  she 
would  presumably  have  pleaded  the  exist- 
ence of  any  other  facts,  coucerniug  the  na- 
ture of  her  estate  in  the  matter,  that  would 
have  released  her  collateral,  could  she  have 
truthfully  done  so),  we  assume,  either  that 
the  notes  were  her  separate  property,  and 
therefore  within  her  sole  power  to  pledge 
to  secure  the  debt  of  another  notwithstand- 
ing her  coverture  (Bullock  v.  Com.  96  Ky. 
537,  20  8.  W.  341),  or  if  her  general  estate, 
that  her  husband  assented  to  their  being  so 
pledged.  In  the  latter  event,  as  we  appre- 
hend that  at  the  common  law  the  ao-called 
protection  of  the  feme  covert  from  liability 
on  her  executory  contracts,  so  M  to  relieve 
her  general  estate  pledged  to  secure  their 
execution,  was  in  reality  ont  of  considera- 
tion of  the  husband's  marital  rights,  he 
assenting  to  the  pledge,  she  wilt  not  be 
heard  to  c(»nplain,  as  he  would  have  had 
the  right,  without  her  consent,  to  have  re- 
duced it  to  his  possession  and  so  applied  it. 
Hence  we  conclude  that  the  question  of 
the  liability  of  the  collateral  is  to  be  de- 
termined without  reference  to  Mrs.  Wright's 
coverture,  but  as  any  other  collateral  put 
up  to  secure  the  debt  by  any  other  person 
as  surety;  for  we  think  that,  as  the  col- 
lateral is  to  be  treated  as  security,  it  will 
be  released  under  the  same  circumstances 
that  a  surety  personally  bound  would  have 
been  released.  Brandt,  Suretyship,  2d  ed. 
8  34;  Price  v.  Dime  Sav.  Bank,  124  111.  317, 
7  Am.  St.  Rep.  367,  16  N.  E.  754;  Wirg- 
raan  v.  Miller,  98  Ky.  620.  33  S.  W.  937; 
New  York  L.  Ins.  Co.  v.  Miller,  22  Ky.  L. 
Rep.  230,  66  S.  W.  975.  It  will  be  con- 
ceded that  ordinarily  any  extension  of  time 
by  the  obligee,  based  upon  &  consideration, 
will  operate  to  discharge  a  surety  not  as- 
senting thereto,  and,  by  a  parity  of  reason- 
ing, will  release  collateral  of  a  surety  or 
of  a  third  person  pledged  to  secure  the  debt. 

But,  in  order  that  a  surety  may  be  re- 
leased, there  must  be  an  enforceable  con- 
tract between  the  principal  and  the  creditor, 
by  which  the  latter  would  be  prevented  from 
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suing  on  the  debt  when  due,  and,  for  that 
reason,  the  surely  he  prevented  from  paying 
off  the  debt  that  day,  and  thereupon,  sub- 
rogated to  the  creditor's  rights,  sue  or  take 
other  steps  to  save  himself  from  loss.  The 
whole  doctrine  is  necessarily  based  upon 
the  idea  that  the  surety  has  been  preju- 
diced in  some  substantial  right  which  he 
had,  as  otherwise  there  would  be  no  sense 
in  releasing  him.  because  of  such  an  act. 
It  is  true  the  law  will  presume  that  he  has 
been  prejudiced  by  such  extension,  and  will 
conclusively  presume  the  fact  if  the  surety 
could,  hut  for  such  extension,  have  paid  off 
(that  is,  had  the  right  to  pay  off)  the  prin- 
cipal obligation,  and  have  sued  and  recov- 
ered judgment  against  the  principal  debtor 
upon  it.  In  no  case  does  mere  indulgence 
of  the  principal  by  the  creditor  operate  to 
discharge  the  surety,  even  though  it  be  ex- 
pressly assented  to  by  the  creditor,  at  the 
instance  of  the  principal,  of  which  the  sure- 
ty is  ignorant,  nor  even  if  the  principal 
has,  during  such  indulgence,  become  bank- 
rupt. Much  less  does  the  simple  agreement 
of  the  creditor  to  indulge  the  principal  even 
for  a  definite  time  work  a,  release  of  tbe 
surety.  Though  it  is  sometimes  stated  that 
the  payment  of  interest  in  advance  to  the 
creditor  by  the  principal  operates  to  dis- 
charge the  surety,  we  apprehend  thmt,  eves 
in  sueh  cases,  the  rule  is  really  rested  upon 
the  contract,  implied  if  not  expressed,  that 
the  principal  shall  have  a  definite,  further 
time  within  which  to  pay  the  debt.  The 
whole  question  always  comes  back  to  this: 
Was  there  a  valid  contract  of  extension  f 
If  there  was,  then  the  creditor  could  not,  in 
violation  of  it,  take  any  action  to  sue  to 
collect  the  debt  before  the  expiration  of 
the  time  fixed  in  the  last  contract;  and, 
as  he  could  not  do  so,  the  surety  coald  not 
derive  such  right  from  him  by  paying  off 
the  debt.  The  right  of  the  surety  to  pay  off 
the  debt  when  it  is  due,  thereby  lessening 
it  1^  the  amount  of  interest  that  a  further 
extension  would  entail,  ia  an  incident  of 
his  contract  of  suretyship.  If  it  is  changed 
without  his  assent,  there  is  a  novation,  to 
to  speak ;  and,  if  he  should  be  held  in  spite 
of  his  not  agreeing  to  be  so  bound,  it  would 
end  that  he  had  a  contract  made  for  him. 
which  he  did  not  make  and  probably  would 
not  have  made.  A  novation  is  the  makinjr 
of  a  new  contract.  Its  elements  are  essen- 
tially the  same  as  in  the  first  contract, 
which  are  (1)  parties;  (2)  a  meeting  of  the 
minds;  and  (3)  a  consideration.  Hence, 
the  further  indulgence  of  the  principal,  if 
th«  surety  is  to  be  released  thereby,  must 
be  upon  an  l^^reement  for  such  extension 
for  a  definite  time  (as,  if  it  were  not  defi- 
nite, then  the  creditor  might  immediately 
enforce  payment  of  tiie>  debt,  and,  if  hi 
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might,  the  surety  could  pay  and  be  as  fully 
protected  as  if  the  agreement  had  not  been 
made);  and  this  agreement  must  be  based 
upon  a  new  consideration,  aa  without  a  con- 
sideration the  agreement  would  be  unen- 
forceable as  against  the  creditor.  Robinson 
T.  Miller,  2  Bush,  179.  This  much  has  been 
said  that  a  proper  application  of  the  par- 
ticular facts  of  this  case  bearing  upon  the 
payment  of  $160  as  interest  may  be  made. 

In  September,  1904,  the  note  was  past 
due, — what  the  bank  termed  "suspended  pa- 
per." The  bank  was  anxious  that  it  be 
made  to  appear  at  least  that  it  was  not 
overdue,  in  order  that  it  might  not  be  re- 
quired to  charge  it  off  to  prodt  and  loss  by 
action  of  the  public  authorities  charged  with 
periodical  examinations  of  the  bank.  The 
i'.dministrator  was  applied  to,  and  the  aitua- 
tiuQ  explained  to  him.  He  agreed  to  pay, 
itnd  did  pay,  tl60  upon  the  note.  There 
was  nothing  said  betireen  the  administrator 
niid  the  bank  official  conducting  tiie  trans- 
action, aa  to  any  definite  time  when  the  re- 
mainder was  to  be  paid.  They  each  knew 
that  the  principal  was  dead,  and  that  no 
other  action  could  be  taken,  before  Febru- 
ary 12,  1905,  by  either  the  bank  or  the  sure- 
ty, to  collect  the  note  from  the  ^tate  of 
the  principal.  It  was  discussed  that  the 
estate  would,  as  soon  as  it  could,  pay  off 
the  balance,  or  as  much  as  it  might  he  able 
to  pay.  The  bank  official,  however,  in  cred- 
iting the  $160,  using  a  rubber  stencil,  and 
filling  out  with  pen  and  ink,  made  this  in- 
dorsement on  the  note :  "Extended  300  days 
to  Feb.  6,  1005.  Interest  $160,  paid  Sept. 
.^0,  1904."  It  is  argued  for  appellee  that 
this  is  conclusive  that  interest  was  collected 
in  advance  from  the  principal,  in  considera- 
tion of  which  further  indulgence  was  grant- 
ed to  him  for  a  definite  time,  without  the 
consent  of  the  surety.  Were  this  indorse- 
ment all  the  evidence  on  thia  point,  we 
would  have  no  hesitation  in  holding  that  the 
fact  was  as  claimed;  but  this  indorsement 
stands  no  higher  as  evidence  than  any  other 
written  memorial.  It  is  impeached  aa  be- 
ing the  result  of  mistake.  Certainly  there 
is  no  evidence  {other  than  the  indorsement) 
that  the  contracting  parties  had  so  agreed ; 
and  they,  in  their  testimony,  concur  that 
such  was  not  the  agreement.  Nor  is  it 
sound  that  the  mere  payment  of  $150  as  in- 
terest on  September  80,  1904,  operated,  ipso 
facto,  to  dischatfp  accrued  interest  at  6 
per  cent  from  February  12,  1904  (the  day 
the  note  was  due),  and  the  remainder  of 
the  then  operated  to  extend  the  time 

of  payment,  for  such  additional  period  ae, 
at  6  per  cent  per  annum  interest,  it  would 
buy.  If  the  payment  of  $150  interest  only 
were  shown,  it  would  still  be  open  to  ex- 
planation whether  it  was  a  usurious  rate 
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for  the  past  indulgence,  or  to  be  applied  part- 
ly for  past  and  partly  for  future.  The  most 
natural  inference  would  be,  it  is  true,  that' 
the  latter  course  was  intended;  but  such  in- 
ference is  a  matter  of  evidence,  and  not  a 
presumption  of  law.  We  think  the  fact  was 
established  that  there  was  no  agreement  to 
extend  for  a  definite  time ;  that  the  indorse- 
ment was  by  the  mistake  of  the  bank  of- 
ficial, whose  real  aim  was  not  to  extend  the 
time,  but  to  create  an  appearance  contrary 
to  the  actual  transaction,  and  for  a  purpose 
wholly  beside  this  case.  Without  pausing  to 
reflect  upon  the  nature  of  Ui  motive,  it  is 
sufficient  we  think,  that  it  had  no  bearing 
upon  the  alleged  agreement;  and,  u  the 
question  is.  Was  there  a  meeting  of  the 
minds  of  the  parties  as  Indicated  by  the 
indoreementT — ^we  must  find  that  there  was 
not. 

But  we  deem  tlie  more  important  and  con- 
trolling questiim  in  the  ease  to  be.  Had  the 
administrator  power  to  bind  the  estate  by 
an  agreement  for  extension?  Obviously,  if 
there  was  no  such  agreement,  the  question 
could  not  arise.  While  we  are  strongly  in- 
clined, as  argued  above,  to  hold  that  there 
was  not  an  agreement,  we  are  not  quite 
willing  to  rest  there.  Administrators,  and 
executors,  too,  for  that  matter,  are  officers 
of  the  court,  appointed  to  settle  decedents' 
estates.  In  this  state  administrators  have 
not  the  authority  to  enter  into  contracts  on 
its  behalf,  in  the  absence  of  an  order  of  a 
court  of  competent  jurisdiction,  or,  where 
they  act  under  a  will,  of  something  in  that 
instnunent  empowering  tnem  to  do  so,  ex- 
cept by  statute  in  certain  rare  instances  not 
here  involved. 

Sehouler,  in  his  article  on  "Executors  and 
Administrators,"  18  Cjyc.  Law  ft  Proe.  p. 
881,  thus  statra  the  prevailing  mie:  "Con- 
tracts of  executors  and  adminisbutors,  al- 
though made  in  the  interest  and  for  the 
>>eneflt  of  the  estate  they  represent,  if  made 
upon  a  new  and  independent  consideration 
moving  between  their  promise  and  them- 
selves, are  their  personal  contracts,  which 
do  not  bind  the  estate;  and  they  roust  be 
!<ued  on  these  contracts  in  their  individual, 
nnd  not  in  their  representative,  capacity." 
This  court  has,  in  line  with  the  rule  of  law 
just  quoted,  held  that  an  administrator  had 
not  the  power  to  bind  his  intestate's  estate 
hy  charging  and  receiving  usurious  interest 
on  its  behalf  against  its  creditor  (Heasley 
V.  J>nnn,  6  B.  Mon.  145) ;  nor  to  discharge 
a  debtor  of  the  estate  by  compromise,  except 
as  allowed  expressly  by  statute  (Pullins  v. 
Smith,  106  Ky.  418,  60  S.  W.  883) ;  nor  to 
release  a  surety  npon  a  note  owing  the  es- 
tate, even  upon  a  conBidermtioii''that  mlriit 
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luive  lupported  Buch  an  agreemeit  u  be- 
tween othen  eonpetent  to  contract  abont  tiie 
matter  (Bitteler  t.  Bitteler,  13  I^.  L.  Bep. 
308).  And  in  Kieev.  Strange, 24 Ey.L. Rep. 

72  B.  W.  7S6,  it  waa  held  that  an  ex- 
ecutor had  not  the  power  tO  borrow  nionqr 
OS  behalf  of  the  eatate  (there  being  noth- 
ing in  tlie  win  authorizing  it),  even  though 
the  eitmte  may  have  hern  lienefited  thereby. 
An  agreement  to  extend  the  time  of  pay- 
ment oi  a  debt  owing  by  the  eatate  ii,  in  a 
aenia,  incurring  additional  liability  against 
it.  The  statutes  allow  a  suit  at  any  time 
by  the  personal  representative  or  any  cred- 
itor or  heir  at  law  to  settle  the  estate,  and 
to  distribute  its  assets.  Upon  the  filing  of 
sneh  a  suit  the  chancellor  directs  Out  ad- 
ministration henceforth.  It  is  not  compe- 
tent, then,  for  the  personal  npresentatiTe, 
unauthorised  by  the  oourt,  to  enter  into  con- 
tracts by  which  its  jurisdiction  nnd  con- 
trol in  the  matter  might  be  ousted,  and  the 
statutory  rights  of  other  litigants  or  ekum- 
anta  be  changed  or  postpon^.  As  the  ad- 
ministrator was  without  power  in  this  case 
to  enter  into  the  alleged  contract  extending 
the  maturity  of  the  note,  the  agreement  would 
have  been  void.  Hence  the  surety,  notwith- 
standing it  was  entered  into  as  claimed, 
might  l^ve  disregarded  it,  and  paid  off  the 
debt  at  any  moment. 

There  is  a  further  question  whether,  in 
any  event,  the  surety  was  prejudiced  by  tlie 
so-called  agreement,  had  it  been  a  valid  one ; 
but  it  is  not  now  necessary  to  pass  upon 
that  point.  The  indemnitors,  Hawes  and 
Thompson,  were  never  bound  upon  their  con- 
tract if  it  was  not  executed  coineidentally 
with  the  principal  obligation,  as  It  is  not 
claimed  that  there  was  other  oonsideration 
fbr  it  For,  if  Mrs.  Wright  had  already 
become  bound  (or  her  notes  pledged,  which 
is  the  same  in  principle)  npfm  Malcolm 
Thompson's  debt  to  the  bank,  when  the 
^^reement  of  indemnity  was  entered  into, 
then  she  undertook  nothing  additional,  part- 
ed with  nothing,  being  moved  thereto  by 
the  undertaking  of  Hawes  and  Thompson. 
Their  agreement  must  have  a  conatderation 
of  its  own  to  support  it.  There  is  none  in 
this  case,  unless  it  was  contemporaneous 
with  Mrs.  Wright's  pledging  her  notes,  and 
her  agreement  to  do  so  was  based,  in  part 
at  least,  upon  that  fact.  Whether  it  was 
executed  when  or  after  Mrs.  Wright  became 
bound  was  not  decided  by  the  circuit  court. 
That  question  will  be  for  decision  upon  the 
return  of  the  case.  The  whole  purport  of 
that  agreement  of  indemnity  was  to  indem- 
nifv  Mrs.  Wright,  not  to  otiierwise  pay  the 
debt. 

For  the  reasons  indicated,  the  judgment 
is  reversed,  and  cause  remanded  for  pro- 
ceedings consistent  herewith. 
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T. 

LULA  STANLEY  at  nL 
(—  Ey.  — ,  111  8.  W.  296.) 

Will  —  letter  —  sulHciency. 

A  letter  written  by  a  man  sentenced  to 
death,  three  days  befora  the  exeeutitm,  to 
his  daughters,  stating  that  he  made  two  of 
them  a  deed  to  the  house  and  lot,  and  that 
he  did  not  want  them  to  have  any  trouble 
over  it,  and  did  so  because  of  their  attention 
to  their  mother,  may  be  probated  as  a  will 
sufficient  to  pass  title  to  the  property. 

(June  12,  1908.) 


Case  Note.  —  Suffietency  of   letter  at 
win. 

This  note  supplements  one  to  Re  Richard- 
son, 16  L.R.A.  635,  where  the  earlier  easN 
upon  the  question  will  be  found. 

This  note  does  not  cover  the  question 
whether  a  letter  may  be  incorporate  in  a 
formal  will  hj  a  ref^«nee  tiiereto.  ( See,  on 
that  subject,  note  to  Bryan's  Appeal,  68 
L.R.A.  363.) 

The  rule  that  an  instrument  is  valid  as  a 
will  if  properly  executed,  whatever  its  form. 

Srovided  the  intention  of  the  maker  was  to 
ispose  of  his  estate  after  bis  death,  is  ap- 
plicable to  writings  in  the  form  of  letters; 
and  a  letter  is  held  valid  as  a  will  if  it  com- 
plies with  the  requirements  ordinarily  nec- 
essary to  the  execution  of  such  an  iiwtm- 
ment;  and  it  may  be  noted,  in  this  eonnee- 
tion,  that  in  many  jurisdictions  a  holo- 
graphic will  is  not  required  to  be  witnessed. 
See,  on  this  subject,  case  note  to  La  Rne  v. 
Lee.  UL.R.A.{N.S.)  968. 

This  rule  was  applied  in  Arendt  ▼.  Arendt 
80  Ark.  204.  96  S.  W.  982,  where  the  fol- 
lowing letter,  fmind  shortly  after  tiie  writer 
had  committed  suicide,  was  held  to  be  a 
valid  will:  'Xittle  Rock.  Ark.  2-7-1004. 
Mrs.  Sarah  Arendt,  City.  Dear  Wife:— Yoa 
will  find  everything  all  right,  I  hope.  What- 
ever I  have  in  worldly  goods,  it  is  my  wish 
that  you  should  possess  them.  I  have' hoped 
against  hope  that  everything  would  come  oat 
all  right,  btit  I  see  that  it  is  useless.  Please 
mail  those  letters  I  handed  yon.  It  ia  all  I 
ask  of  you,  so  good-bye,  sweeiheart.  Tours, 
Will."  The  court  said:  "This  will  is  in 
the  form  of  a  letter  from  William  Arendt  to 
his  wife,  but  we  quote  the  language  of  a 
distinguished  author  [Jarman.  Wills,  6th  ed. 
21]:  'The  law  has  not  made  requisite  to 
the  validity  of  a  will  that  it  should  assume 
any  particular  fonn.  or  be  couched  in  lan- 
guage technically  appropriate  to  its  testa- 
mentary character.  It  is  sufficient  that  the 
instrument,  however  irregular  in  form  or 
inartificial  in  expression,  discloses  tiie  in- 
tention of  the  maker  respecting  the  posthu- 
mous destination  of  his  property;  and,  if 
this  npnenrs  to  be  th«»  nature  of  its  con- 
tents, any  contrary  title  or  designatiM 

Digitized  by 


1908. 


UILAM  T. 


STANLEY. 


1127 


APPEAL  by  contestants  from  a  judgment 
of  the  Circuit  Court  for  Logan  Count; 
admitting  to  probate  a  letter  allied  to  be 
the  will  of  W.  R.  Fletcher,  deceased.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  R.  Crewdson,  irith  S.  J.  Brown- 
ing, for  appellants: 

The  letter  is  not  testamentary  in  its 
character,  or  it  does  not  express  testamen- 
tary intentions. 

1  Jarman,  Wills,  18j  Ward  v.  Ward,  104 
Ky.  867,  48  S.  W.  411;  Re  Slchaidson,  94 


Cal.  63,  15  L.R.A.  635,  29  Pac.  484;  Jonei 
T.  Jones,  3  Met.  (Ky.)  269. 
Mr.  George  S.  Hardj  for  appellee. 

Hobson,  J.,  delivered  the  opinion  of  the 

court: 

W.  R.  Fletcher  was  convicted  In  the  Lo- 
gan circuit  court  of  rape,  and  sentenced  to 
be  hung.  He  appealed  to  this  court,  where 
the  judgment  was  affirmed.  He  applied  to 
the  governor  for  clemency,  and  his  applica- 
tion was  denied.  The  date  of  his  execution 
was  fixed  for  February  16,  1907.   On  Feb- 


whioh  he  may  have  given  to  it  will  be  disre- 
Ksrded.'" 

So,  in  Anderson  v.  Pryor,  10  Smedes  &  M. 
620,  three  letters  received  from  deceased 
while  a  volunteer  in  the  United  States  Army, 
written  wholly  by  him,  containing  the  fol- 
lowing statements,  were  held  properly  ad- 
mitted to  probate,  since  they  were  clearly 
testamentary,  showing  an  intention  to  make 
a  bequest:  "If  I  never  come  back  ma  prom- 
ised my  property  should  go  to  Martha  Yar- 
borough."  "I  wish  you  [to]  inform  Yar- 
borough  what  I  told  you  concerning  my 
property.  Ma  promised  me  it  should  go  as 
I  wifihed  it,  to  my  niece  Martha."  "Your 
^andma  promised  me  to  let  ynu  take  Jake 
and  Nan  if  I  should  not  get  back." 

And  in  Cowley  t.  Knapp,  42  N.  J.  L.  297. 
a  letter  in  the  following  form  was  held  to 
comply  with  alt  the  essentials  of  a  valid 
will,  and  was  given  effect:  "My  Dear  Fa- 
ther:— In  case  of  anything  happening  us,  I 
would  wish  you  to  take  charge  of  our  prop- 
erty. By  law,  I  suppose  it  would  be  divided 
between  all  my  sisters.  T  would  wish  it 
otherwise.  I  wish  all  the  property  to  he 
sold  except  any  portion  of  Deal  Emma  woiild 
wish  to  retain  for  heieetf;  Uien  the  money 
to  be  put  in  government  securities,  or  any 
other  sure  investment.  I  make  Emma 
Knapp  my  sole  heir.  I  know  she  is  just,  and 
will  give  to  those  who  need,  and  will  he 
^ided  entirely  by  your  advice.  Your  af- 
fectionate dauchter,  Marv  Bovle,  120  East 
2flth  Street.  January  18th.  187fl.  Witnesses 
of  signatures:  Annie  Jacob  Walsh.  Cath- 
erine Clnake." 

And  in  Buffington  v.  Thomas,  A4  Miss. 
167.  105  Am.  St.  Hep.  423,  38  So.  1039.  the 
following  letter  written  by  a  married  wom- 
an to  a  friend  at  her  home,  was  held  valid 
as  a  holographic  will.  Although  it  wa«  con- 
tested by  her  husband.  B.,  referred  to  In  the 
letter:  "San  Antonio,  Tex..  Dee.  26,  1898. 
Mr.  Edward  Drenning.  Dear  Friend:— This 
leaves  me  in  bed  with  hi  eh  fever.  T  do 
not  know  whether  T  sliall  live  to  see  morn- 
ing. I  came  to  West  Texas  for  my  health, 
and  did  very  well  until  lately.  T  was  taken 
with  fever  from  whieh  T  may  never  recover. 
You  have  from  childhood '  alwavs  shown 
yourself  a  friend;  now  T  am  nick,  I  have, 
one  more  favor  to  ask:  In  pa«e  that  T  die, 
flee  that  old  Buffington  has  nothing  of  mine, 
not  even  a  look  o(  my  hair.  ElliUt  did  what 
she  could  for  me,  and  I  want  her  to  have 
our  home  in  Yonw  Ci^.  Buffington  has  not 
17  liJtA-CNjS.) 


given  me  a  copper.  I  oould  say  more,  but 
am  too  sick.  Answer  at  once.  Truly  yours, 
Mamie  Buffington."  The  court  said:  "The 
instrument  was  properly  probated  as  a  will. 
The  acute  attack  of  fever  was  the  induce- 
ment to  the  woman  to  indicate  her  last 
wishes,  and  her  dominant  idea  was  to  ex- 
press them,  and  to  saj^r  what  she  wanted  'in 
case  I  die;'  and  she  gives  her  reason  for  the 
wish.  The  request  to  'answer  at  raioe'  per- 
haps indicates  only  the  desire  to  know 
whether  the  letter  reached  its  destination. 
There  is  no  presumption  tluit  it  was  de- 
signed to  alter  its  nature.  And  so  of  the 
words  'this  is  private.'  From  the  purport 
of  the  whole  paper,  manifest  reasons  would 
militate  against  publfcaticn  during  the  life 
of  the  writer." 

So,  in  Knowles's  Estate,  8  Pa.  Dist.  R. 
1S8,  the  following  letter  was  held  valid  as 
a  will:  "Philadelphia.  March  29.  1898. 
My  Dear  Harry: — Take  charge  of  all  that 
I  have  and  dispose  of  the  same  to  the  best 
ideas  of  your  honor  and  conscience,  with 
full  power  to  sell  and  convey  as  my  executor 
my  real  estate,  without  liability  as  to  ap- 
plication of  the  purchase  money.  Mr.  W. 
H.  S.  is  to  be  left  out  of  all  consideration. 
To  Henry  Berges.  Esq.  TSlgned]  William 
E.  Knowles.  Witnessed  bv:  J.  Beyelle 
Thomas,  Sadie  Gillett."  The  court  said: 
"The  law  does  not  prescribe  any  form 
which  must  he  adhered  to,  or  else  the  tes- 
tamentary paper  is  invalid.  It  is  sufficient 
if  the  intention  of  testator  to  dispose  of  his 
estate  satisfactorily  appear,  and  the  object 
of  his  bounty  he  equally  well  ascertained. 
In  the  present  instanee.  an  absolute  Rift  by 
testator  of  his  estate  is  clearly  indicated; 
the  legatee  Is  his  friend  to  whom  the  letter 
is  addressed;  an  ample  power  of  sale  is 
vested  in  him,  and  Anally  he  is  appointed 
sole  executor.  We  discover  no  room  for 
doubt  that  the  paper  was  properly  admitted 
to  probate." 

And  in  Byers  t.  Hoppe.  61  Md.  206.  48 
Am.  Rep.  89.  the  following,  written  on  one 
side  of  a  half  sheet  of  paper,  on  the  other 
side  of  which  the  testator  had  written  a 
husine«fl  letter  to  the  proponent  and  her 
husband,  was  held  to  be  complete  on  its 
face,  and  to  posnoss  all  the  requirements  of 
a  will  \o  di.ipose  of  the  personal  estate: 
"Ann: — ^Don't  worry  yourself  about  this 
matter,  as  you  see  you  are  almost  cut  out 
on  every  side,  by  your  father  and  your  moth- 
er, hut  you  have  been  a  faithful  daughter 
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ruary  13,  1907,  he  Trot«  the  following  let- 
ter: 

My  Dear  Loving  Daughters:— 

I  gueas  my  last  hope  la  gone.  T  don't 
want  you  all  to  grieve  after  me  for  I  think 
I  will  be  better  off  than  to  he  in  jail,  for 
I  think  I  am  prepared  to  go  and  I  want  to 
ask  one  thing  of  yon  all  Is  to  meet  me  in 
heaven  Jennie,  Lnla  and  Bettie  and  Mary, 
I  want  yon, to  understand  that  T  am  as 
innocent  of  the  charge  whiiA  I  hav«  to  die 
for  as  an  angel  In  heaven  and  it  does  me 
good  to  know  tiiat  God  knows  that  T  am  not 
guilty.  Jennie  tell  John  to  see  that  my 
body  is  taken  home  and  buried  in  our  own 
graveyard  and  get  Stinson  to  preach  my 
funeral.  Tell  him  I  am  at  rest.  I  want  to 
make  you  and  Lula  a  deed  to  that  house  and 
lot  and  T  don't  want  yon  and  her  to  ever 
have  any  trouble  over  it.  Jennie  I  dont  do 
this  because  I  think  more  of  you  and  Lula 
than  I  do  of  Hary  and  Bettie  hut  I  do  it 


because  you  both  attended  to  yinir  dear  <dd 
mother  so  good.  I  hope  to  aeon  meet  her  is 
heaven.  Jennie  Mary  has  got  enough  of  my 
money  to  bury  me  I  guess.  So  this  is  from 
your  loving  father.  W.  B.  Fletcher. 

To  Jennie  and  Lola  may  God  bless  yoo 
all  is  my  prayw.  Yonrs, 

W.  B.F. 

He  was  executed  on  Fabniary  15t^  and 
afterwards  the  letter  was  offend  for  pro- 
bate as  his  will.  The  appeal  befbre  ns  ii 
prosecuted  from  the  judgment  of  the  dreoit 
court  admitting  the  paper  to  probate.  It  ii 
insisted  that  the  paper  is  not  teatamentsTT 
in  character,  that  it  only  Indfeatea  an  inten- 
tion to  make  Jennie  and  Lola  a  deed  to  thf 
house  and  lot,  and  that  the  deceased,  havn^ 
died  without  executing  this  intention  bjr 
making  a  deed,  the  paper  cannot  be  probat- 
ed as  a  will. 

In  determining  vhetlwr  the  paper  is  testi- 
mentary  or  not,  the  court  will  look,  not  osl; 


to  me,  and  have  obeyed  me,  and  you  have 
seen  a  great  deal  of  trouble;  don't  worry 
yourself,  but  take  things  easy  and  do  the 
best  you  can  for  the  present.  I  have  pros- 
pered and  have  accumulated  a  great  —  of 
mon?y  together,  and  I  intend  to  do  what  I 
please  wiui  it;  and  Ann,  after  my  death  you 
are  to  have  $40,000;  this  you  are  to  have, 
will  or  no  will;  take  care  of  this  until  my 
death ;  Ann,  keep  this  to  yourself.  J.  Henry 
Hoppe.   To  Eliza  Ann  Byera." 

And  in  Re  Spratt,  75  L.  T.  N.  S.  618, 
where  the  testator  was  engaged  in  active 
service  at  the  time  he  wrote,  although  he 
afterwards  returned  home  and  for  some 
years  prior  to  hia  death  was  not  on  friendly 
terms  with  his  sister,  the  following  holo- 
graphic letter  to  the  sister  was  held  a  valid 
will:  "Camp  Te  Pa  Pa,  Tarranga,  4th 
Hay,  1864.  My  Dear  Robe: — This  the  moat 
important  part  of  my  letter.  If  we  remain 
here  at  Pahs  for  some  time  to  come,  the 
chances  are  in  favor  of  more  of  ns  being 
killed,  and,  as  I  may  not  have  another  op- 
portunity of  saying  what  I  wish  to  he  done 
with  any  little  money  I  may  possess  in 
ease  of  an  accident,  I  wish  to  make  every- 
thing I  possess  over  to  you.  In  the  first 
place,  there  is  money  at  Cox's  and  over 
£100  in  New  South  Wales  Bank,  New  Zea- 
land. Keep  this  until  I  ask  you  for  it. 
Your  affectionate  brother,  C.  Spratt."  The 
main  question  in  this  case  was  whether 
such  writing  was  conditional. 

So.  in  Halford  v.  Halford.  76  L.  T.  N.  S. 
620,  the  following  letter,  written  just  prior 
to  the  testator's  starting  on  a  voyage,  was 
held  entitled  to  probate  b:>gether  with  a  will 
and  codicil,  although  the  writer  completed 
the  voyage  and  lived  several  years  there- 
after: "We  go  on  board  our  steamer  per- 
haps to-morrow  night,  or  at  least  on  Fri- 
day morning.  ...  If  anything  happens 
to  us  on  the  way,  my  will  has  been  acei- 
dentally  packed  away  in  a  tin  t>ox  to  which 
17L.BJL(N.S.) 


I  cannot  now  get  access,  as  I  forget  whieb 
box  it  has  been  put  into.  However,  if  we  both 
come  to  grief,  I  appoint  you  my  executor: 
if  I  only,  then  in  conjunction  with  Xao. 
If  Nan  survives  me,  the  revenue  of  my  es- 
tate goes  to  her  for  life;  on  her  death 
£10,000  to  be  paid  in  equal  .proportions  i> 
Gteorge,  Sam,  and  Lizzie,  or,  in  the  event 
of  their  death,  then  to  their  children.  Thr 
residue  I  leaVe  to  'you."  The  principal 
question  here,  as  in  the  preceding  ease,  w 
as  to  the  ooi^Uonal  enaraeter  of  the  ia- 
strument. 

And  in  Dougherty  v.  Holsdieider,  40  Tex. 
Civ.  App.  81,  88  8.  W.  1113,  two  letters  tr 
a  friend,  requesting  him  to  look  after  tbr 
completion  of  the  education  of  certain  per- 
sons, etc.,  written  wholly  by  the  testator 
just  prior  to  undergoing  a  surgical  opera- 
tion, were  held  sufficient  as  a  will  aside  front 
the  question  of  their  being  contingent. 

In  Alston  v.Davis,  118  N.  C.  202.  24  S.E. 
16,  a  letter  to  tiie  writerli  aiater.  containinf;. 
among  other  things,  the  following:  If  T 
die  or  get  killed  in  Texas,  the  place  mn^t 
belong  to  you,  and  I  would  not  want  yon 
to  sell  it." — was  held  valid  as  a  hol<^p^phic 
will;  and  the  custody  of  the  sister  over  the 
writing  was  held  to  satisfy  the  statute  pro- 
riding  that  such  a  will  should  he  lodged  in 
the  hands  of  some  person  for  safe-keeping, 
although  she  was  not  expressly  requested  to 
preserve  it  as  a  wilt. 

In  Re  Meade,  118  Cal.  428,  62  Am.  St 
Rep.  244,  50  Pac.  541.  where  a  letter  di- 
recting an  undertaker  to  attend  to  the  cr*- 
mation  of  the  writer's  body  after  her  de- 
cease closed  as  follows:    "My  brother  Por- 
ter Sherman  will  take  charge  of  my  eststf 
i  and  be  the  sole  administrator,  without  bonds, 
I  to  trade,  sell,  or  occupy  as  may  seem  to  htni 
fit," — ^it  was  held  that  no  executor  was  there- 
I  by  appointed,  nor  any  devise  made.  The 
I  court  said:     "It  is  not  clearly  apparent 
i  that  it  was  written  oniiAo  iestanOi.   It  is 
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at  the  langua^  of  tlu  litttnitiient,  but  at 
the  situation  of  the  maker  and  at  hii  In- 
tentimi.  W.  R.  Fletcher  knew  when  he 
wrote  tills  paper  that  he  was  to  die  on 
Febmaiy  16th.  His  last  hope  of  life  was 
gone;  and,  knowing  that  he  was  to  die  on 
the  15th,  he  wrote  this  letter  to  his  daugh- 
ters. The  letter  shows  on  its  face  that  it 
is  inartifleially  written,  hvA  his  meaning  is 
sufficiently  apparent.  He  did  not  have  in 
mind  that  he  was  thereafter  to  make  his 
daughters  a  deed  to  the  house  and  lot. 
Wliat  he  had  in  mind  was  that  he  wished 
them  to  have  the  house  and  lot,  and  not  to 
have  any  trouble  over  it;  for  he  added,  "I 
don*t  do  this  because  I  think  more  of  yon 
and  Lula  than  I  do  of  Mary  and  Bettie  but 
I  do  it  becaase  yon  both  attended  to  your 
dear  old  mother  so  good."  These  words 
show  that  he  had  in  mind,  not  something 
that  he  was  going  to  do,  but  something  he 
was  then  doing.  In  other  words,  they  ^ow 
that  he  intended  them  to  have  the  bouse 


and  lot  by  virtue  of  the  letter  he  was  then 
writing,  and  not  by  virtue  of  some  instru- 
ment he  was  thereafter  to  write.  A  will 
may  be  In  any  form.  The  words  In  which 
the  intention  of  the  testator  is  expressed 
are  immaterial,  if  it  sufficiently  appears 
from  the  instrument  that  he  was  making  a 
dispoution  of  his  property  testamentary  in 
character.  In  Clarke  v.  Ransom,  60  Cal. 
696,  the  following  note,  written  in  expecta- 
tion of  death,  was  probated  as  a  will :  "Dear 
isHA  Nance,  I  wish  to  give  you  my  watdi, 
two  shawl^  and  also  $6,000,  your  old  friend, 
E.  A.  Gordon."  In  Byers  v.  Hoppe,  01  Md. 
206,  48  Am.  Rep.  89,  the  decedent  wrote 
on  the  bade  of  a  bnsbieBS  letter,  addressed 
to  a  man  and  his  wife,  the  following^  ad- 
dressed to  the  wife:  "After  my  death  yon 
are  to  have  $40,000:  This  you  are  to  have 
will  or  no  will.  Take  care  of  this  until  ray 
death."  Hunt  v.  Hunt,  4  N.'  H.  484,  17 
Am.  Dec.  438,  the  decedent  indorsed  on  the 
back  of  a  note  these  words:  "If  I  am  not 


plain  that  the  main  question  in  the  de- 
ceased's mind  was  the  disposition  of  her 
body,  and  that  she  took  her  pen  in  hand  to 
advise  the  undertaker  upon  that  matter. 
6ueh  being  the  principal  purpose  of  the 
writing,  it  should  certainly  be  made  plain 
by  apt  words  that,  incidentally,  she  also 
intended  the  paper  as  her  last  v/'tU.  .  .  . 
As  to  the  words  of  this  paragraph  [referring 
to  the  last  paraf^raph]  possessing  the  im- 
portance of  a  devise  to  Porter  Sherman  of 
all  her  estate,  it  is  entirely  too  week  and 
indefinite." 

So,  in  Re  Easton,  28  Wash.  L.  Rep.  780,  tiie 
following  two  letters,  written  eleven  and  sev- 
en years,  respectively,  prior  to  the  writer's 
death,  and  produced  by  one  at  whose  bank- 
ing house  the  writer  kept  an  account,  were 
held  not  to  be  a  testamentary  disposition 
of  her  estate,  and  therefore  not  entitled  to 
probate.  The  first  was  written  in  the  third 
person,  as  follows:  "She  [the  writer] 
takes  occasion  to  say  that,  in  the  event  of 
anything  happening  to  her,  the  amount 
which  she  has  on  deposit  with  him  now, 
$701,  after  necessary  expenses  are  paid, 
will  he  placed  to  the  credit  of  her  niece 
Mrs.  Yonge.  of  Georgia;"  and  the  second 
contained  the  following:  "I  desire  to  say 
to  him  plainly  what  I  did  three  years  ago, 
that  whatever  I  may  happen  to  have  on 
hand  at  the  time  of  my  death,  bonds  in- 
cluded, I  shall  wish  to  have  transferred  to 
my  nephew's  .  .  .  widow,  Mrs.  Anna 
Bell  Yonge,  Savannah,  Qa.  I  will  add  that 
I  will  not  permit  any  particle  of  what  I 
have  with  him,  either  on  deposit  or  bonds, 
to  be  diverted  from  my  own  use  during  my 
lifetime,  for  very  obvious  reasons.  In  the 
first  place,  to  guard  against  possible  contin- 
gencies to  tiie  trust  fund  and  to  protect 
myself,  as  far  as  I  can,  from  being  handfd 
over  to  public  charity  or  the  horrors  of  de- 
pendence." 

So,  in  Re  Scott,  SI  Pittsb.  L.  J.  N.  8.  305, 
17  L.ILA.(N.8.) 


an  instrument  in  form  of  a  letter,  signed  by 
deceased  and  addressed  to  his  attorney,  re- 
questing him  to  prepare  a  will  in  accord- 
ance with  directions  contained  in  the  letter, 
did  not  show  a  testamentary  intent;  and, 
where  the  statute  required  uiat  every  will 
should  be  proved  by  two  witnesses,  and  but 
one  was  indorsed  who  could  prove  it,  the 
instrument  was  held  not  entitled  to  pro- 
bate. 

In  Porter  v.  Turner,  3  Serg.  ft  R.  108, 
where  deceased  was  authorized  hy  her  fa- 
ther's will  to  dispose  of  one  fifth  of  his 
estate  "1^  any  writing  under  hand  and  seal 
executed  in  the  presence  of  two '  or  more 
credible  witnesses,"  it  was  held  that  there 
was  a  good  exercise  of  the  power  where  a 
testamentary  instrument  in  the  form  of  a 
letter  was  made,  which  was  not  sealed  or  at- 
tested, but  which  the  writer  later  acknowl- 
edged as  her  will,  and  executed  a  codicil 
written  on  another  paper,  disposing  of  her 
property,  which  she  signed  opposite  a  seal, 
and  then  acknowledged  both  papers  in  the 
presence  of  witnesses. 

In  McCutchen  v.  Ochmig,  I  Baxt.  300,  a 
letter  with  testamentary  provisions  was  re- 
fused probate  as  a  holo^aphic  will  for  the 
reason  that  the  proof  did  not  show  a  compli- 
ance with  the  requirement  of  the  statute 
that  such  a  will  must  be  lodged  in  the  hands 
of  anotiier  for  safe-keeping.  The  letter 
commenced  "Dear  Cousin,"  but  did  not  oth- 
erwise name  the  writer's  correspondent.  It 
was,  however,  produced  on  the  hearing  with 
an  envelope  addressed  to  the  proponent,  who 
was  the  writer's  cousin,  and  it  was  slmwa 
by  a  number  of  witnesnes  that  the  super- 
scription upon  the  envelope  and  in  the  let- 
ter were  in  the  handwriting  of  the  deceased; 
hut  the  connection  between  the  nivelope  and 
the  letter,  or  the  fact  that  the  particular 
letter  had  been  actually  transmitted  in  the 
envelope  to  the  proponent,  did  not  appear. 
But  see  Alston  v.  Davis,  supra. 
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living  at  the  time  thia  note  is  paid,  I  order 
the  contents  to  be  paid  to  A.  H."  He  died 
before  the  note  was  paid.  In  Fickle  v. 
Snepp,  97  Ind.  289,  49  Am.  Rep.  449,  the 
instrument  was  in  form  a  promiBaory  note. 
In  all  these  cases  the  papers  were  probated 
aa  a  will.  Indeed,  the  general  rule  is  that 
an  inBtrument  is  a  will,  if  properly  execut- 
ed, whatever  its  form  may  be,  if  the  in- 
tention of  the  maker  to  dispose  of  his  es- 
tate after  his  death  is  sufHciently  manifest- 
ed. Babh  V.  Harrison,  9  Rich.  Eq.  Ill,  70 
Am.  Dec.  203. 

Under  these  principles,  the  circuit  court 
properly  admitted  the  paper  to  probate  as 
tlM  wiU  of  W.  R.  Fletcher. 

Judgment  affirmed. 


MARYIjAND  court  of  APPEAIiS. 

WmSLOW    ELEVATOR    A  MACHINE 
COMPANY,  Appt., 

V. 

SARAH  ELIZABETH  HOFFMAN  et  al. 
(—  Md.  — ,  69  AtL  394.) 

Ck>ntract  —  breach  —  damages  —  loss  oS 

profltfl. 

One  failing  to  perform  his  contract  to 
erect  in  an  office  building  an  elevator  which 
will  work  at  its  rated  capacity  is  not  lia- 
ble to  the  owner  of  the  building  for  loss 
of  rents  during  the  time  the  unsatisfactory 
service  continues;  for,  even -if  such  damages 
could  be  regarded  aa  having  been  within  the 


An., 

contemplation  of  the  parties,  they  are  too 
uncertain  and  contingent  to  form  a  basis 
for  recoveiy.  . 

(April  1,  IMS.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Baltimore  City 
in  plaintiffs*  favor  In  an  action  brought  to 
recover  damages  for  breach  of  a  contrset 
to  ereet  an  elevator  In  an  ofBoe  building. 
Reversed. 
The  facta  are  stated  in  tiie  opinicai. 
Messrs.  T.  Howard  Bmbert,  "WllUam  S. 
Brran,  Jr.,  A.  de  R.  Sanvlnffton,  and 
Dennis  ft  DenniB,  for  appdlaat: 

The  measure  of  damages  for  the  breach 
of  a  contract  to  fuvniah  a  chattel  of  a  speci- 
fied qualify  and  character  is  the  sum  which 
it  would  oost  to  place  the  chattel  in  the 
conditim  in  whieb  it  was  agreed  that  it 
should  be. 

Central  Trust  Co.  t.  Aretie  Tee  Macb.  Coi 
77  Hd.  238,  20  Atl.  493;  Harsh  t.  Ife- 
Pherson,  lOS  U.  5.  718,  26  L.  ed.  1143j 
Stillwell  ft  B.  Mfg.  Co.  t.  Phelps.  130  U.  S. 
627,  32  L.  ed.  1037,  9  Sup.  Ct  Bep.  601; 
North  Chicago  Street  R.  Co.  v.  Bumbaait 
42  G.  C.  A.  684,  102  Fed.  873;  Lane  r. 
l^nU,  27  Md.  211;  Clarke  t.  Johnson 
Foundry  ft  Maeh.  Co.  10  Ky.  L.  Rep.  073, 
42  S.  W.  844;  Benjamin  t.  Hillard,  23  How. 
150,  16  L.  ed.  618;  Brown  v.  Foster,  SI  Pa. 
166;  Mondel  v.  Steel.  8  Me«.  A  W.  868;  1 
Sedgw.  Damages,  p.  275;  Warren  Glast 
Works  Co.  V.  Keystone  Coal  Co.  65  Md. 
647,  6  Atl.  253;  DougUss  Axe  Mfg.  Co.  v. 
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Case  Note.  —  Imhb  of  rents  as  damages 
for  breach  of  contract  to  install  eleva- 
tor or  other  equipment  incidental  to 
use  of  huilding. 

This  note  is  limited  strictly  to  those 
cases  which  have  applied  the  law  as  to  loss 
of  rent  as  damages  for  breach  of  contract, 
where  the  breach  consisted  of  a  failure  to 
install  an  elevator  or  other  equipment  in- 
cidental to  the  use  of  a  building.  It  there- 
fore does  not  include  those  cases  where  the 
breach  of  contract  consisted  of  a  failure  to 
complete  a  huilding  within  a  certain  time, 
resulting  in  an  alleged  loss  of  rent,  or  even 
those  cases  where,  becaiise  of  a  delay  or  a 
failure  to  make  repairs,  the  owner  of  the 
building  was  unable  to  lease  bis  property. 

The  only  case  found  where,  as  in  WiNsi  ow 
Elevator  ft  Mach.  Co.  v.  Hoftua!?,  it  was 
sought  to  recover  loss  of  rents  as  damages 
for  breach  of  a  contract  to  install  an  eleva- 
tor, is  Clifford  v.  Leroux,  14  Tex.  Civ.  App. 
340,  37  S.  W.  172,  254,  where  it  was  held 
that,  for  failure  to  construct  an  elevator 
in  an  office  building  according  to  contract, 
damages  from  failure  to  rent  the  rooms  arfi 
too  speculative  and  remote  to  he  ret-overod. 

A  case  closely  related  to  the  above  if 
Beilly  v.  Connors,  05  App.  Div.  470,  72  N. 
17  L.R.A.(N.S.) 


Y.  Supp.  834,  where,  because  of  a  contract- 
or's delay  in  putting  a  heating  apparatus  in 
a  house,  a  house  owner  was  compelled  to  oc- 
cupy another  house,  which  he  had  already 
leased  to  third  parties,  much  longer  than  lie 
intended,  and  thus,  because  of  his  inability 
to  move  out  and  to  deliver  possession  to  his 
tenant,  lost  certain  rent  In  an  action  for 
work  done  and  materials  furnished,  the 
house  owner  set  up  as  a  counterclaim  this 
alleged  lost  rent;  it  was  held,  however,  that, 
in  the  absence  of  notice  of  the  circumstiinces 
concerning  the  agreement  to  rent,  the  alleged 
damages  were  too  remote  to  charge  the  con- 
tractor. 

For  an  exhaustive  note  upon  the  general 
subject  of  loss  of  profits  of  sale  or  purchase 
as  damages,  see  subject  note  to  Guetzkow 
Bros.  Co.  V.  A.  H.  Andrews  4  Co.  62  L.R.A. 
209. 

Upon  the  general  subject  of  loss  of  profits 
as  an  element  of  damages  for  breach  of  con- 
tract, see  subject  note  to  Wells  v.  National 
Life  Asso.  53  LJI.A.  33. 

For  loss  of  profits  on  possible  sales  as 
measure  of  damages  for  breach  of  contract 
where  no  contingent  sales  have  been  effect-d, 
see  case  note  to  Winston  Cigarette  Mach.  Co. 
V.  Wells- Whitehead  Tobacco  Co.  8  L.R.A. 
(N.S.)  255. 
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Oardner,  10  Cush.  88;  Seigworth  v.  LcfTel, 
76  Pa.  476;  Tuttle  v.  Browo,  4  Gray,  467, 
64  Am.  Dec  80;  Brown  Foster,  51  Fa. 
165. 

The  rental  of  the  separate  offices  repre- 
sents in  reality  the  profits  of  running  an 
office  building,  and  is  remote  and  purely 
speculative  and  contingent. 

Wood  T.  SUte,  66  Md.  61,  6  AU.  476; 
Equitable  Gaslight  Co.  t.  Baltimore  Coal 
Tar  t  Mfg.  Go.  65  Md.  73,  3  Atl.  108. 

Messrs.  Richard  B.  Tlppett  A  Brother 
and  W.  8.  Bmnsemer,  for  appellees: 

When  a  contract  is  made  under  special 
communicated  circumstances,  the  damages 
resulting  from  the  breach  of  the  contract 
are  the  amount  of  the  injury  which  would 
ordinarily  follow  from  a  breach  under  such 
special  circumstances. 

Arctic  Ice  Mach.  Mfg.  Co.  Maryland 
Ice  Co.  70  Md.  107,  29  Atl.  69;  Webster  v. 
Woolford,  61  Md.  331,  32  Atl.  319;  Uvet- 
more  Foundry  ft  Mach.  Co.  t.  Union  Com- 
press ft  Storage  Co.  105  Tenn.  204,  63  X<.R.A. 
482,  68  B.  W.  270;  Boutin  v.  Rudd.  27  C. 
C.  A.  029,  S3  U.  8.  App.  625,  82  Fed.  685; 
New  York  ft  a  MIn.  Syndicate  ft 
Co.  T.  Fraser,  130  U.  S.  622,  82  L. 
•d.  I03S,  9  Snp.  Ot  Rep.  666;  Gas- 
light Co.  T.  Colliday,  26  Md.  1;  Fnrsten- 
burg  T.  Fawsett,  61  Md.  187;  Colvin  v.  Mo- 
Cormick  Cotton  Oil  Co.  66  S.  C.  60,  44  8. 
E.  380;  Laufer  v.  Boynton  Furnace  Co.  84 
Hun,  311,  32  N.  Y.  Supp.  362;  The  Nim- 
rod,  141  Fed.  215;  Dixon-Woods  Co.  t.  Phil- 
lips Glass  Co.  169  Pa.  168,  32  Atl.  432; 
Accumulator  Co.  t.  Dubuque  Street  R.  Co. 
12  C.  C.  A.  37,  27  U.  S.  App.  364,  64  Fed. 
70;  Swain  t.  Schieffelin,  134  N.  Y.  471,  18 
I.R.A.  385.  81  N.  E.  1026;  Berkey  ft  Q. 
Furniture  Co.  t.  Hascall,  123  Ind.  507,  8 
L.R.A.  OS,  24  N.  E.  336;  Hexter  t.  Knox, 
63  N.  Y.  S66;  Stewart  t.  Lanier  House  Co. 
75  Ga.  682. 

The  loss  of  rentals  was  not  speculative 
and  contingent  so  as  not  to  be  cognizable. 

Abbott  T.  Gateh.  18  Hd.  833,  71  Am.  Dec. 
63Sj  Arctic  loe  Mach.  Mfg.  Co.  t.  Mary- 
land lee  Co.  70  Md.  108,  29  Atl.  69;  Phila- 
delphia, W.  ft  B.  R.  Co.  Howard,  IS  How. 
307,  14  L.  ed.  167;  Wakeman  Wheeler 
ft  W.  Mfg.  Co.  101  K.  Y.  212,  54  Am.  Rep. 
676,  4  N.  E.  264;  Trigg  v.  Clay,  88  Va.  335, 
29  Am.  St.  Rep.  723,  13  S.  E.  434;  I^naban 
T.  Heaver,  79  Md.  422,  29  Atl.  1036;  Simp- 
son V.  London  ft  N.  W.  R.  Co.  L.  R.  1  Q. 
B.  Div.  277;  Baltimore  ft  O.  R.  Co.  v.  Stew 
art.  79  Md.  600,  29  Atl.  964;  livens  v. 
Lieb,  12  App.  Div.  487,  42  N.  Y.  Supp.  002; 
Stewart  v.  Lanier  House  Co.  supra;  Vilea 
Barre  ft  M.  Traction  ft  P.  Co.  79  Vt. 
312,  65  Atl.  104. 
17L.R.A.(N.&) 


Burke,  J.,  delivered  the  opinion  of  the 
court: 

The  appellees,  in  Augunt,  1904,  began  the 
erection  upon  their  lot  No.  11  East  I^x- 
ington  street  a  six-story  office  building. 
This  building  was  completed  and  occupied 
about  the  Ist  of  April,  1905.  On  the  7th  day 
of  October,  1904,  the  parties  to  this  appeal 
entered  into  a  contract  by  which  the  appel- 
lant, the  Winslow  Elevator  ft  Machine  Com- 
pany, in  consideration  of  the  sum  of  $1,600, 
agreed  to  furnish  and  erect  in  a  workmanlike 
and  substantial  manner  in  said  office  build- 
ing one  electric  combined  passenger  and 
freight  elevator  in  accordance  with  cerfaiin 
specifications  set  out  in  the  contract.  The 
elevator  was  to  be  furnished  and  in  work- 
ing order,  according  to  these  specifications, 
by  the  16th  day  of  January,  1905,  subject 
to  limitations  of  strikes,  lockouts,  accidents, 
and  other  unavoidable  causes.  Incorporated 
in  this  contract  was  this  guaranty*:  "We 
guarantee  all  the  labor  and  material  fur- 
nished to  be  of  the  best  grade  and  free  from 
defects,  and  will  replace  defective  apparatus 
within  two  years,  provided  an  inspection 
proves  such  claim;  and  also  that  the  ap- 
paratus will  work  to  its  rated  capacity,  and 
will  do  its  work  when  kept  clean,  dry,  and 
in  good  condition,  provided  you  employ 
competent  attendants."  On  January  14, 
1007,  the  appellees  sued  the  appellant  in 
the  superior  court  of  Baltimore  city  for  a 
breach  of  the  contract.  The  declaration 
contains  the  six  common  counts  and  one 
special  count,  which  alleged  the  breach  for 
which  the  suit  was  brought  to  be  that  the 
appellant  did  not  erect  the  elevator  in  a  good 
and  workmanlike  manner  in  accordance  with 
the  proposal  and  speciflcations  embraced  in 
the  contract.  The  count  further  averred 
that,  as  a  result  of  the  unsafe  and  defective 
construction  of  the  elevator  and  its  un- 
satisfactory operation  and  working,  the  ap 
pellees  "lost  large  sums  of  money  by  the 
loss  of  tenants  in  the  said  building,  who  re- 
moved therefrom,  and  from  others  who  re- 
fused to  rent  the  offices  in  said  building  by 
reason  of  the  general  complaint  of  said  ele- 
vator due  to  its  improper,  defective,  and 
dangerous  construction ;  and  sustained  much 
other  loss  and  damage."  To  the  six  com- 
mon counts  the  appellant  pleaded  the  gen- 
eral-issue plea,  and  traversed  the  geventh 
plea.  Issue  was  joined,  and  the  crhg  pro- 
ceeded to  trial  before  a  jury,  resulting  in  n 
verdict  and  judgment  for  the  appellees  for 
the  sum  of  $7,000.  From  this  judgment 
the  appeal  now  before  us  was  taken. 

The  testimony  appearing  in  the  record  is 
very  conflicting;  hut  it  is  not  npse<>sary  for 
us  to  discuss  it  at  length,  or  to  decide  upon 
which  side  of  the  case  is  found  the  weight  or 
preptimlerancfl  of  evidence.   The  defttidant 
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insiated  tliat  it  had  performed  all  its  ob- 
ligatioQB  under  the  contract,  and  it  offered 
evidence,  if  the  })iry  had  found  it  to  be 
true,  to  have  justified  a  verdict  in  its  fa- 
vor. On  the  other  hand,  tlie  evidence  ad- 
duced by  the  plaintiffs  proved  the  breach 
alleged  in  the  declaration.  It  was  exclusive- 
ly the  province  of  the  jury  to  decide  upon 
tiie  we^ht  and  auffideney  in  fact  of  the 
evidence,  and,  as  they  accepted  the  evidence 
of  the  plaintiffs  as  to  the  defective  workman- 
ship and  construction  of  the  elevator,  we  are 
bound  by  their  finding  upon  these  questicHis, 
and  therefore  a  minute  examination  of  the 
evidence.  In  the  ahsenee  of  any  qnestioii  a* 
to  ita  legal  sufficiency,  becomes  unnecessary. 
There  ia  only  one  question  in  the  case,  and 
that  is,  Were  the  plaintiffs  entitled  to  re- 
cover tor  the  loss  of  rents  claimed  in  the 
declaration  T  According  to  the  evidence  of 
Mr.  HoAnan,  the  direct  lou  sustained  in  the 
purchase  of  a  new  elevator,  for  repairs,  etc., 
was  $1,686.  The  jury,  therefore, .  allowed 
$6,435  for  toss  of  rents.  The  evidence,  some 
of  which  was  taken  subject  to  exception, 
showed  that  the  building  was  one  of  the 
first  erected  after  the  fire  of  February,  1904, 
and  tiiat  there  was  then  a  great  demand  for 
offices,  and  that  rents  were  hig^  The  build- 
ing haa  forty-five  offiee  rooms,  and  tme  lai^ 
room  on  the  first  flow,  whidi  was  at  first 
rented  for  $3,000  per  year,  but  was  subse- 
quently reduced  to  $3,000.  It  is  also  shown 
that,  following  the  completion  of  other  office 
buildings,  renta  began  to  decline,  and  the 
plaintiffs  were  obliged,  in  oonsequenoe,  to 
make  materU  reductioBS  in  the  rent.  There 
were  forty-five  i^ees  In  the  building,  and 
upon  each  Mr.  Hofbnan  fixed  a  certain  rental 
value.  Aooordlng  to  this  schedule  of  prices  the 
esfcimmted  yearly  inenne  from  these  rooms 
was  $10,800,  or  $900  per  month.  Befcve  the 
building  was  completed  seven  or  eight  of- 
fices had  hem  rented,  uid  lix,  Hoffman  waa 
diligent  In  his  efforts  to  rent  all  the  rooma. 
There  was  eridenoB  tending  to  show  gen- 
eral complaint  about  the  elevatori  that  in 
some  Instanees  reduction  in  rents  waa  made 
on  aeooont  of  the  bad  derator  servloe;  and 
that  this  bad  service  was  a  great  objection 
to  tenants  and  to  others  who  might  other- 
wise have  rented  ofBcea  in  the  building. 
Much  of  the  testimony  on  the  qnestim  as 
to  what  extent  the  elevator  did  in  fact 
prevent  people  who  would  have  otherwise 
rented  from  becoming  traants  is  inconohi- 
sive  and  oonjectural,  and  we  have  been  un- 
able to  find  any  reasonably  definite  evidence 
upon  which  the  jury  could  have  found  such 
a  great  loss  of  rents.  This  circumstance 
strikingly  dem(mstrateB  the  necessity  of  ap- 
plying the  oorrect  rule  for  the  measurement 
of  damages  in  cases  like  the  present.  Tn  the 
leading  ease  of  EbUlley  v.  Baxeiidale,  9  Exch. 
17LJUi.(NA) 


341,  Baron  Alderson  stated  the  rule  of  dam- 
ages in  cases  for  breach  of  contract  to  be 
this :  "Where  two  parties  have  made  a  con- 
tract which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  re- 
ceive in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reason- 
ably be  considered  either  arising  naturally, 
i.  0.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itaelf,  or  audi 
as  may  reasonably  be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it.  Kow, 
if  the  special  circumstances  under  wUdi  the 
ccmtroct  was  actually  made  were  eomnrani- 
cated  by  the  plaintiffs  to  the  defendants, 
and  thus  known  to  both  parUes,  the  dam- 
ages resulting  from  the  breach  of  such  a 
contract,  which  they  would  reasonably  con- 
template, would  be  the  amount  of  injory 
which  would  ordinarily  follow  from  a  bieach 
of  contract  under  these  spedal  eireum- 
staneea  so  known  and  communicated.  But, 
on  the  other  hand.  If  these  special  eircnm- 
Btanees  were  wholly  unknown  to  the  partv 
breaking  the  oontrs!ct,  he,  at  the  most,  eouM 
only  be  supposed  to  have  had  In  hia  contem- 
plation the  amount  of  injury  which  would 
arise  generally,  and  in  the  great  multitude 
of  cases  not  affected  by  any  special  circnm- 
stanees,  from  such  a  breach  of  ccmtract. 
For,  had  the  special  drcumstanees  been 
known,  the  parties  might  have  apeeially 
provided  for  the  breach  of  contract  by  spe- 
dal terms  as  to  the  damages  in  that  ease; 
and  of  this  advantage  it  would  be  very  un- 
just to  deprive  them."  The  court  granted 
a  new  trial  In  tiiat  ease  upon  the  ground 
that  **the  judge  ouf^t,  therefore,  to  have 
told  the  jury  that,  npm  the  facts  then  be- 
fore them,  tiiey  ought  not  to  take  tlie  loss 
of  profits  Into  oonsiderati<m  at  all  in  esti- 
mating the  damages.**  The  second  branch  of 
this  mle,  like  the  famous  judgmrat  of  Chief 
Justice  Marslmll  in  Marbury  v.  Madison.  1 
Craneh,  1S7,  2  L.  ed.  80,  whidi  declared  that 
an  act  of  Congress  contrary  to  the  Con- 
stitution was  void,  was  an  oMfer  dielum, 
still  it  has  been  consistently  followed  in 
later  eases,  and,  as  said  by  Judge  Praree 
in  the  Western  U.  Tel^.  Co.  t.  Lehman, 
105  Md.  442,  $6  AO.  266,  "nmalns  the  law 
of  England,  and  has  been  generally  approved 
in  this  country,  and  has  been  too  oftm 
reeognlaed  in  this  state  to  be  departed  from, 
even  if  we  were  so  disposed."  It  was  ap- 
proved in  United  States  Teleg.  Co.  Gilder- 
sieve,  29  Md.  233,  96  Am.  Dec  619;  Mary- 
land Ice  Co,  V.  Arctic  lee  Madi.  Mfg.  Co.  77 
Md.  203,  26  Ail.  493;  Webster  ▼.  Woolfoid, 
81  Md.  829,  32  Atl.  819.  and  in  the  recent 
case  of  Russell  v.  Stoops.  106  Md.  138.  66 
AtL  698.   In  Webster  v.  Woolford,  supra, 
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Judge  Robinaon  said  that  "the  firBt  part 
of  the  niJe  as  thus  laid  down  applies  to 
cases  in  Trhich  the  damages  are  the  direct 
and  natural  result  of  the  breach  o{  the 
contract,  and  'which  the  law  presumes  to 
have  been  in  the  contemplation  of  both  par- 
ties. The  latter  part  of  the  rule  applies  in 
caees  where  special  damages  are  claimed  un- 
dm*  special  circumstances  made  known  by 
the  plaintiff  to  the  defendant  at  the  time 
the  contract  was  made;  and  In  such 
cases  the  plaintiff  is  entitled  to  recover 
eueh  damages  aa  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of 
both  parties  in  view  of  the  circumstances 
thus  disclosed."  It  must  be  admitted  that 
the  loss  of  rents  cannot  be  recovered  upon 
the  ground  of  interruption  or  destruction  of 
the  plaintiffs'  business,  because  there  was  no 
established  business  to  be  injured  or  de- 
stroyed. It  is  well  settled  that,  before  a 
recovery  can  be  had  upon  this  ground,  it 
must  appear  that  the  business  which  is 
claimed  to  have  been  injured  was  an  es- 
tablished one,  and  that  it  had  been  conduct- 
ed successfully  for  such  a  length  of  time 
that  the  profits  thereof  could  be  ascertained 
with  reasonable  certainty.  But  "where  a 
new  business  or  enterprise  is  floated,  and 
damages  by  way  of  profit  are  claimed  for 
Its  interruption  or  prevention,  they  will  be 
denied  for  the  reason  that  such  business  is 
an  adventure,  as  distinguished  from  an  es- 
tablished business,  and  its  profits  are  spec- 
ulative and  remote,  existing  only  in  antici- 
paticm.'*   13  Cyc.  Law  9l  Proc.  p.  59. 

Damages  for  losses  sustained  for  injury 
to  business  may  be  recovered  in  that  class 
of  cases  to  which  the  cases  of  Brown  v.  Wer- 
ner, 40  Md.  16.  and  Lawson  v.  Price,  45 
Md.  123,  belong.  Nor  is  it  contended  that 
the  loss  of  rents  claimed  can  be  recovered 
under  the  first  part  of  the  rule  in  Hadley  v. 
Baxendale,  because  obviously  such  losses  are 
not  the  direct  and  natural  result  of  the 
breach  alleged.  They  are  special  or  eonse- 
quential  damages,  for  which  recovery  is 
sought  under  the  second  part  of  that  rule 
which  is  expressly  relied  upon  by  the  ap- 
peltpes.  In  the  statement  of  this  rule  it 
will  be  observed  that  general  language  is 
used,  and  it  has  been  found  tliat  its  applica- 
tion to  the  facts  of  particular  cases  has 
given  rise  to  questions  of  great  nicety  andi 
difficulty.  While  the  rule  has  been  uni- 
versally recognized,  the  Instances  of  its 
application  present  some  confusion.  It  is 
tnie  that  in  this  case  the  appellant  knew 
at  the  time  it  made  the  contract  that 
the  elevator  was  to  be  instrtlled  in  an  of- 
fice building;  hut  it  would  seem  to  be  clear, 
both  upon  reason  and  authority,  that  mere 
knowledge  of  that  fart  would  not  be  suf- 
ficient to  render  it  liable  for  the  special 
17  LJLA.(N.S.) 


losses  claimed  In  this  suit.  To  fix  sueh  a 
liability  upon  it  upon  that  ground  alone, — 
and  in  this  case  there  is  no  other  upon 
which  it  can  rest, — would  be  a  startling  and 
dangerous  proposition.  Under  such  a  rule, 
the  plumber,  the  gas  fitter,  the  stair  build- 
er, or  the  machinist  who  defaulted  in  his 
contract  to  do  certain  work  upon  any  of 
the  great  oflSce  buildings  might  be  held  lia- 
ble for  enormous  special  damages  simply  be- 
cause he  knew  his  contract  had  reference  to 
such  a  building.  C^aiuly  no  support  can  be 
found  in  Hadley  v.  Baxendale  for  such  a 
position,  and  we  have  discovered  none  else- 
where. Where  a  recovery  is  asked  under  the 
second  part  of  the  rule  stated  in  that  case, 
which  constitutes  an  exception  to  the  gen- 
eral rule  upon  the  measure  of  damages,  the 
evidence  must  show  that  the  "special  cir- 
cumstances, being  in  view  of  both  parties 
to  the  contract,  constituted  its  basis."  The 
rule  is  never  applied  unless  the  evidence 
warrants  the  conclusion  that  the  oontraet 
was  to  some  extent  based  upon  the  special 
circumstances  out  of  which  the  Injury  arue. 
To  apply  this  rule,  the  evidence  nnut  show 
that  "the  knowledge  must  be  brought  'home 
to  the  party  sought  to  be  charged  under 
such  circumstances  that  he  must  know  that 
the  person  he  contracts  with  reasonably  be- 
lieves that  he  accepts  the  contract  with  the 
special  condition."  British  Columbia  &  U.  L 
Spar,  Lumber  ft  Saw-Mill  Co.  v.  Nettleship, 
L.  R.  3  C.  P.  509.  In  Globe  Ref.  Co.  v.  Landa 
Cotton  Oil  Co.  190  U.S.  540,  47  L.  ed.  1171, 
23  Sup.  Ct.  Rep.  754,  special  damages  were 
sought  to  be  recovered  for  a  breach  of  con- 
tract, and  in  which,  upon  the  (acta,  there 
were  much  stronger  reasons  than  in  this 
case  for  the  application  of  the  rule  for 
which  the  appellees  here  contend.  In  that 
case  the  defendant  had  defaulted  in  his 
oontraet  to  deliver  certain  tanks  of  crude 
oil  to  the  plaintiff.  By  the  terms  of  the 
contract  the  oil  was  to  be  delivered  f.  o.  b. 
buyer's  tanks  at  seller's  mill.  The  plaintiff 
sought  to  recover  as  part  of  his  damages 
the  cost  of  transporting  tanks  to  the  de- 
fendant's mill  to  receive  the  oil,  and  also 
for  loss  of  the  use  of  the  tanks,  etc.,  upon 
the  ground  that  these  losses  were  in  the  con- 
templation of  the  parties  at  the  time  the 
contract  was  made.  But  it  was  held  that 
these  losses  could  not  be  recovered.  In  the 
course  of  its  opinion  the  court  said:  "The 
old  law  seems  to  have  regarded  it  as  tech- 
nically in  the  election  of  the  promisor  to 
perform  or  to-  pay  damages.  Bromage  v. 
Genniog,  1  Rolle  Rep.  368;  Hulbert  v.  Hart, 
1  Vem.  133.  It  is  true  that,  as  people  when 
contracting  contemplate  performance,  not 
breach,  they  commonly  say  little  or  nothing 
as  to  wiiat  shall  happen  in  the  latter  event, 
and  the  common  rules  have  been  jgcorked  out 
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by  oommoB  Benu,  which  has  eitabllihed 
what  the  parties  probably  would  have  laid 
if  tbey  had  ipoken  about  the  matter.  But 
a  man  never  can  be  absolutely  certain  of 
performing  any  contract  when  the  time  of 
performance  arriTee,  and  In  many  cases  he 
obviously  Is  taking  the  risk  oi  an  event 
which  is  wholly,  or  to  an  appreciable  extent, 
beyond  his  control.   The  extent  of  liabil- 
ity in  such  eases  is  likely  to  be  within  his 
contemplation,  and  whether  it  is  or  not 
Rhould  be  worked  out  on  terms  which  It 
fairly  may  be  presumed  he  would  have  as- 
sented to  if  they  had  been  presented  to  his 
mind."  There  Is  nothing  in  the  contract  or 
in  the  evidence  that  would  make  Uie  ap- 
pelluit  responsible  for  these  special  losses. 
It  would  be  most  unreasonable  to  presume 
that  he  would  have  assentpd  to  tile  con- 
tract upon  such  a  condition,  and  it  does 
not  appear  that  the  appellees  believed  at 
the  time  that  the  appellant  assumed  liabil- 
ity for  such  losses.  But,  assuming  ea>  gralia 
that  the  contract  is  one  which  falls  within 
the  rule  contended  for,  the  losses  claimed 
could  not  be  recovered,  because  they  are 
too  uncertain  and  contingent.  We  must  ap- 
ply to  damages  such  an  are  sued  tor  in  this 
case  the  same  principles  which  govern  in 
ouws  where  profits  are  sought  to  be  recov- 
ered for  a  breach  of  contract.    The  real 
thing  claimed  here  is  the  income  or  profit 
which  the  owners  might  have  received  from 
the  rent  of  the  building  had  the  appellant 
performed  the  contract.  There  are  cases  in 
which  such  damages  have  been  recovered, 
and  cases  in  which  such  a  recovery  has  been 
denied.    Tlfc  distinction  between  the  two 
groups  or  classes  of  cases,  which  is  broad 
and  obvious,  was  dearly  stated  by  Chief 
.Tmtiee  Nelson  in  Masterton  v.  Brooklyn, 
7  Hill,  «1,  42  Am.  Dec  S8.    The  principle 
of  that  ease  has  been  generally  approved 
by  the  courts.  It  was  adopted  by  the  Su- 
preme Court  of  the  United  Stateti  In  Phil- 
adelphia W.  &  B.  R.  Co.  V.  Howard,  13  How. 
SOT,  14  L.  ed.  157,  and  is  the  settled  rule  in 
this  state.  Abbott  v.  Gatch,  18  Md.  3S4,  71 
Am.  Dec.  635;  Lawson  v.  Price,  45  Md. 
123;  Baltimore  ft  O.  R.  Co.  v.  Brydon,  65 
Md.  198,  611.  57  Am.  Rep.  318,  3  Atl.  306, 
9  Atl.  126;  Rhafer  v.  Wilson,  44  Md.  268; 
and  manv  other  cases.  Tn  Lanahan  v.  Heav- 
or.  79  Md.  419,  29  Atl.  1036.  Judge  McSherry 
states  tlic  rule  to  be  that,  "whenever  It  is 
purely  problematical  whether  any  profits 
would  have  been  realized  at  all  by  reason 
of  contingencies  which  might  never  hap- 
pen, or  where  the  profits  have  reference  to 
dependent  and  collateral  enfjnsements  en- 
tered into  on  the  faith  of  the  performance 
fif  the  principal  contract,  there,  without  re- 
ppird  to  any  uncertainty  as  to  mere  amnuntn. 
probable  profits  cannot  be  rci-overcd,  because 
17  L.R.A.fN.S.1 


too  speculative,  Indefinite,  ud  remote.** 
This  principle  is  in  no  manner  affected  hf 
the  sec(Hid  part  of  the  rule  in  Hadley 
Baxendale,  9  Ezch.  841.  Li  Woloott  v. 
Mount,  36  N.  J.  L.  871, 13  Am.  Rep.  4S8,  the 
court  said:  "It  must  not  be  supposed  that, 
under  the  principle  of  Hadley  Baxendale. 
mere  speculative  profits,  such  as  m^t  be 
conjectured  to  have  been  the  |Hobable  re- 
sults of  an  adventure  which  ma  defeated 
by  the  breach  of  the  contract  sued  on,  the 
gains  from  which  are  entirely  conjectural, 
with  respect  to  wluch  no  means  exist  of  aa- 
eertaining,  even  approximately,  the  prob- 
able results,  can,  under  any  drcomstances, 
be  brought  within  the  range  of  damages 
recoverable.  The  cardinal  principle  in  rela- 
tion to  the  damages  to  be  compensated  for 
on  the  breach  of  a  contract,  that  the  plain- 
tiff must  establish  the  quantum  of  his  loss 
by  evidence  from  which  the  jury  wfll  be 
able  to  estimate  the  extent  of  his  injury, 
will  exclude  all  such  elements  of  injury  as 
are  incapable  of  being  ascertained  by  the 
usual  rules  of  evidence  to  a  reasonable  de- 
gree of  certainty."  When  the  claim  of  the 
plaintiffs  for  the  recovery  of  lost  rent  is 
considered  in  the  light  of  these  rules,  it 
certainly  must  be  denied^  What  rent  they 
might  have  received  from  the  building  was 
not  only  dependent  upon  collateral  engage- 
ments with  persons  who  might  rent  the 
rooms,  but  upon  many  other  considerations, 
such  as  location,  desirability  of  rooma,  the 
amount  of  rent  asked,  lig^t  and  air,  compe- 
tition of  other  buildings,  the  number  of 
tenants,  the  ability  of  the  owners  to  keep 
the  rooms  occuj^ed,  and  the  general  charac- 
ter of  the  management  of  the  building. 
There  are  so  many  elements  of  uncertainty 
which  enter  into  and  affect  the  question 
that  any  estimate  of  loss  could  be  Uttle 
short  of  a  guess.  The  spedal  damages  sued 
for  in  this  ease  an  ao  uncertain  and  in- 
capable of  reasonable  asoertainment  that 
they  cannot  be  recovered. 

It  follows  that  the  court  erred  in  refus- 
ing to  strike  out  tiie  testimony  referred  to 
in  the  first  and  second  bills  of  exception, 
and  in  granting  the  plaintiffs'  second 
prayer.  The  portion  of  that  prayer  which  al- 
lows a  recovery  for  lose  of  rents  is  alone 
objeotionable.  The  other  part  is  conceded 
to  be  correct.  We  find  no  error  in  the 
ruling  upon  the  defendant's  prayers.  Its 
fourth  and  fifth  prayers  announce  correct 
principles  of  law,  but  are  inapplicable  to 
the  factH  of  the  case.  Its  sixth  and  seventh 
prayers  do  not  express  as  clearly  and  ac- 
curately the  measure  of  damages  as  ap- 
plied to  the  facta  as  does  the  earlier  part 
of  the  idaintiffs'  second  prayer,  and  that 
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part  of  the  prayer  may  be  taken  upon  the 
retrial  of  thio  ease  as  expressing  the  true 
measUK  of  damages. 

Judgment  reversed  and  new  trial  awarded^ 
tile  appellees  to  pay  the  costs. 


NEBRASKA  S1TPRE:MK  COURT. 
CHARLES  N.  OGDEN  et  al.,  Appts., 

V, 

ARTHUR  GARRISON. 
(—  Neb.  — ,  117  N.  W.  714.) 

An»eal  ~  equity  —  motion  for  new  trial. 

1.  To  secure  a  review  of  an  equity  case  in 
this  court,  the  filing  of  a  motion  for  a  new 
trial  in  the  court  below  is  not  required. 
Vendee  —  tenant's  rights  —  possession  I 

—  notice.  I 

2.  A  purchaser  is  chargeable  with  notice  : 
of  a  tenant's  rights  when  the  latter  is  in  the 
actual  posBeBsion  of  the  real  estate  at  tho ' 
time  it  is  sold.  , 
Fixtures  —  new  lease  —  reservation. 

3.  The  execution  of  a  new  lease,  in  which 
tin  tenant  does  not  expressly  reserve  ftxture^  { 
or  improvements  erected  by  him  under  a . 
preceding  leaset  does  not  deprive  him  of  the 
ri|^t  to  remove  them. 

(September  16,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  DiBtrict  Court  for  Harlan  County  j 
in  defendant's  favor  in  an  action  brought  to  | 
restrain  the  defendant,  a  tenant,  fn»n  re- 1 
moving  certain  buildings  from  the  demised 
premises.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  Everson,  for  appellants: 
The  defendant  having  admitted  the  exe- 
cution of  the  lease  with  the  covenants  to  aur- 

Headnotes  1^  Efpebson,  0. 


render  all  the  improvements  of  every  kind 
Uiereon,  which  improvements  were  all  upon 
the  premises  when  the  lease  was  signed,  is 
now  estopped  in  laying  claim  to  them  as 
owner. 

Taylor,  Land,  ft  T.  I  562;  Ewell,  Fixtures, 
p.  174;  Bowman  v.  Wright,  65  Neb.  602.  91 
N.  W.  680,  92  N.  W.  .380;  SaniUry  Dist 
T.  Cook,  169  HI.  184,  S9  L.R.A.  369,  61  Am. 
St.  Rep.  161,  48  N.'  E.  461;  Cariiu  v.  Ritter, 
68  Md.  478.  6  Am.  St.  Rep.  467,  18  Atl.  370, 
16  Atl.  801;  Tibbetts  t.  Horne,  6S  N.  H. 
242,  IS  L.R.A.  56,  28  Am.  St  Hep.  31,  23' 
Atl.  146. 

Messrs.  J.  G.  Thompson  and  Keester  * 
Hyers,  for  appellee: 

At  the  time  of  the  erection  of  the  build- 
ings, by  agreement  between  the  lessor  and 
lessee,  these  were  to  be  and  remain  personal 
property,  and  have  so  remained;  and  the 
making  of  the  lease  did  not  change  the  char- 
acter of  them. 

Daly  V.  Simonson.  126  Iowa,  716.  102  N. 
W.  780;  McCarthy  v.  Trumacher.  108  Iowa. 
284,  78  N.  W.  1104;  Dame  v.  Dame.  88  N.  H. 
420,  76  Am.  Dee.  195;  Wall  v.  Hinds,  4 
Gray,  256,  64  Am.  Dec.  64;  Elwes  t.  Mawe, 
3  East,  38,  2  Smith,  Lead.  Oas.  244;  Dis- 
trict Twp.  V.  Moorehead,  43  Iowa,  466; 
Mickle  T.  Douglas,  75  Iowa,  78,  39  N  W. 
198;  Wright  v.  Hacdonnell,  88  Tex.  140,  30 
S.  W.  907. 

When  a  tenant  la  in  actual  possession  of 
real  estate  at  the  time  it  Is  sold  by  the 
landlord,  the  purcdiaser  is  ehai^eahle  with 
notice  of  the  tenant^s  rights. 

Friedlander  T.  Ryder  (Frfedlander  v.  Hew- 
itt) 30  Neb.  783,  9  L.R.A.  700,  47  N.  W.  83. 

Epperson.  C,  filed  the  following  opinion: 
The  defendant  objects  to  the  jurisdiction 
of  this  court,  for  the  reason  that  the  plain- 
tiffs filed  no  motion  for  a  new  trial  in  the 
court  below.    This  was  a  proceeding  in 


Note.  —  The  effect  of  renewing  tenancy 
without  reserving  right  to  remove  fixtures 
IB  treated  in  a  subject  note  to  Wndman  v. 
Burke.  1  L.R.A.fN.S.)  1192.  in  supplement 
of  which,  attpntion  is  directed  to  the  fol- 
lowing recent  decisions : 

In  Bergh  v.  Herring-Hall-Marrin  Safe  Co. 
70  L.Rji.  756,  69  C.  C.  A.  212,  136  Fed.  368. 
it  was  held  that  entering  under  a  renewal 
lease  which  does  not  reserve  the  right  to 
remove  trade  fixtures  consiBting  of  chattels 
which  may  he  removed  without  injury  to 
the  building  does  not  destroy  that  right. 

In  Crandall  Invest.  Co.  v.  Ulyatt,  40  Colo. 
.^6,  90  Pac.  59,  it  was  held  that  a  tennnt 
holding  over  under  an  agreement  that  he 
might  do  so  for  a  few  days  upon  payment  of 
rent,  amounting  simply  to  an  extension  of 
his  former  lease,  did  not  thereby  lose  his 
right  to  remove  fixtures. 

In  Daly  v.  Simoqson.  }26  Iowa,  716,  102 
17L.aA.(N.8.) 


N.  W.  7S0,  it  is  held  that  a  tenant  placing 
improvements  on  land  under  a  leaw  au- 
thorizing him  to  remove  them  doeB  not  lose. 
hiR  improvements  by  taking  a  lease  from  a 
subsequent  purchaser  of  the  premises,  which, 
though  confining  no  reflervations  or  excep- 
tions, is  practically  a  renewal  of  the  leases 
theretofore  executed. 

On  the  other  hand,  in  Precht  v.  Howard, 
187  N.  Y.  136,  S  L.R.A.(N.S.)  48.t,  79  N. 
E.  S47.  it  was  held  that  the  omission  from  a 
I  renewal  lease  of  a  provision  reserving  title 
j  to  a  building  erected  upon  the  premises  by 
:  the  lessee  for  purposes  other  than  trade  de- 
stroys his  right  thereto;  and  an  agreement 
entered  into  at  the  expiration  of  the  term. 
I  extending  for  a  short  period  the  time  within 
,  which  the  lessor  should  exercise  the  option 
to  grant  a  further  lease  or  purchase  the 
I  building,  as  provided  by  the  lease,  is  imma- 
I  tonal,  ^  I 
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iemi,  if  lie  Iwlds  under  s  new  leawi  in  which 
no  pronsion  for  the  removal  of  the  fixtures 
ia  made,  he  is  treated  as  having  abandoned 

his  right  thereto."  See  also  Rad^  t.  Mc- 
Curdy.  209  Pa.  308.  67  360,  103  Am. 

St  Rep.  1009.  68  Atl.  658.  In  Sanitory 
Dist.  V.  Cook,  169  III.  184,  39  LJtJk.  369, 
61  Am.  St  Rep.  161,  48  N.  E.  461,  it  was 
held  that  trade  fixtures  erected  by  *  tenant 
during  the  term  of  the  original  lease  can- 
not be  removed  after  the  expiration  of  a  new 
lease  which  omtains  no  reservation  of  any 
right  or  claim  of  the  tenant  to  the  fixtures, 
and  does  not  recognize  his  riglit  to  remove 
them.  This  also  was  the  holding  in  Carlin 
V.  Ritter,  68  Md.  478,  6  Am.  St  Bep.  467, 
13  Atl.  370,  16  Atl.  301,  wherein  a  review 
of  many  decisions  is  given,  and  wherein 
Judg  Cooley's  opinion  in  Kerr  v.  Elingsbury, 
supra,  is  criticized.  The  reasons  for  the  rule 
imposing  an  estoppel  upon  the  execution  of 
a  new  lease,  stated  briefly,  seem  to  be  upon 
the  theory  that  the  fixtures  on  the  premises 
at  the  time  of  the  renewal  lease  have  be- 
come a  part  of  the  thing  demiaed,  and  the 
tenant,  by  accepting  a  lease  of  this  kind 
without  reserving  the  fixtures,  faaa  acknowl- 
edged the  right  of  his  landlord  to  them. 
This,  it  occurs  to  us,  means  that,  by  a 
failure  to  reserve  his  own  property  upon 
a  renewal  of  the  lease,  the  tenant  is  con- 
clusively presumed  to  have  presented  it  to 
his  landlord. 

We  find  in  many  decisions  holding  that 
the  creation  of  a  new  lease  may  operate  as 
an  estoppel,  that  the  rule  is  not  carried  to 
the  extent  of  holding  that  a  renewal  which, 
in  fact  continues  the  former  tenancy,  will 
operate  as  an  estoppel.  And  in  the  case 
at  bar  it  appears  that  the  renewal  lease  was 
but  a  continuation  of  hie  tenancy.  It  doea 
not  appear  that  it  provided  for  the  payment 
of  less  rent,  nor  that  it  lengthened  the  ten- 
ancy. Under  the  law  he  was,  in  the  ab- 
sence of  such  renewal  lease,  entitled  to  pos- 
session of  the  land  until  the  end  of  the  pe- 
riod fixed  by  it.  He  was  a  tenant  from 
year  to  year.  We  preaume,  in  the  absence 
of  evidence,  that  such  tenancy  had  not  been 
terminated  when  the  renewal  lease  was 
made.  It  covered  a  period  of  one  year  only. 
It  is  quite  apparent  that  it  was  executed 
for  the  purpose  of  terminating  the  defend- 
ant's existing  tenancy,  and  that  it  did  not 
create  a  new  one.  Defendant  had  not  yield- 
ed posaesaion.  Nothing  appears  in  the  re- 
newal lease  indicating  an  intention  to  give 
the  buildings  in  controversy  to  the  landlord. 
The  buildings  referred  to  in  the  lease  were 
the  other  buildinga  upon  the  land  which 
were  in  fact  a  part  of  the  realty,  and  placed 
there  before  defendant'a  tenancy  commenced 
or  thereafter  by  the  landlord.  It  ia  not 
sound  reasoning  to  hold,  under  the  evidence 
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of  this  ease,  (hat  the  defendant  intended  to 
make  a  present  to  the  landlord.  He  erected 
the  buildings.  They  were  hia  property.  He 
never  reeeivod  anything  for  t^m.  It  is  dif- 
ficult to  see  how  the  renewal  lease,  which 
may  better  be  termed  an  extension  lease,  ia 
which  defendant  agreed  to  protect  the  plain- 
tiff's' buildings,  can  operate  as  a  transfer 
of  the  defendant's  chattels  to  plaintiffs' 
grantor.  It  would  seem  better  reasoning  to 
hold  that  t^e  renewal  lease  was  intended  by 
tile  landlord  as  an  extension  of  the  time  in 
which  the  defendant  was  privileged  to  avail 
himself  of  all  the  rights  secured  to  him  by 
the  tenant^.  Again,  the  buildings  in  con- 
troversy never  became  fixtures  in  the  sense 
that  they  were  afBxed  to  the  freehold.  In 
Carlin  v.  Ritter,  supra,  the  rule  there  an- 
nounced, and  above  referred  to,  was  applied 
to  a  bakehouse  and  oven,  an  awning  at- 
tached to  the  house,  a  furnace,  window  shut- 
ters, counters,  shelving,  etc.  But  it  wai 
there  also  held  that  a  "wooden  structiirt 
or  building  merely  resting  by  its  own  weight 
on  fiat  stones  laid  upon  the  surface  of  tiie 
ground,  and  having  no  other  foundation,  is 
not  a  fixture."  Although  we  have  in  this 
opinion,  for  convenience,  referred  to  the 
buildings  in  controversy  as  "fixtures"  and 
"improvements,"  yet  in  the  law  controlling 
landlords  and  tenants  they  are  in  fact  not 
such,  but  are  chattels. 

The  judgment  of  the  district  court  was 
right;  and  we  recommend  tiiat  it  be  af- 
firmed. 

Dnffle  and  Good,  CC.,  concur. 
Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  affirmed. 


NEW  JGBSXrr  COURT  OF  ERKOBS 
AXD  APPBAIiS. 

ROSARIO  NOTTO 

V. 

ATLAimO  CITY  RAILROAD  GOMPANT, 
PlfT.  in  Err. 

(—  N.  J.  — ,  69  Atl.  968.) 

Mortality  tables  —  admissibility  —  ffonn- 
datlon. 

A  mortality  table  printed  in  a  law  book 
ia  not  admiraible  in  evidence,  whwe  it  ii 

Headnote  by  Swatzb,  J. 

Case  Note.  —  Method  of  authentlcatihg 
mortality  tables. 

It  is  a  generally  recognized  rule  that  mor- 
tality tables  as  published  in  standard  en- 
cyclopedias are  admissibly  in  evidence  witii- 
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not  Bbown  to  have  been  in  actuftl  use  for  the 
purpose  for  which  such  tables  are  intended, 
or  to  have  acquired  a  reputation  for  ac- 
curacy, nnleu  toe  authenticity  ia  established 
by  competent  eridraice. 

(June  IS,  1008.) 

out  further  proof  of  their  authenticity.  Ha- 
den  T.  Sioux  City  &  P.  R.  Co.  90  Iowa,  785, 

48  N.  W.  733;  Worden  v.  Humeston  &  S.  R. 
Co.  76  Iowa,  310,  41  N.  W.  28;  Scagel  v. 
Chicago,  M.  &  St.  P.  R.  Co.  83  Iowa,  380, 

49  N.  W.  990;  Pearl  v.  Omaha  &  St.  L.  R. 
Co.  115  Iowa,  536,  88  N.  W.  1078;  Atchison, 
T.  4  S.  F.  R.  Co.  T.  Ryan,  62  Kan.  682,  64 
Fac.  603. 

In  Gorman  v.  Minneapolis  ft  St.  L.  R.  Co. 
78  Iowa.  609,  43  N.  W.  803,  mortality  tables 
were  admitted  as  properly  authenticated 
where,  in  addition  to  the  fact  that  the  tables 
offered  were  contained  in  Johnson's  New 
Universal  Encyclopedia,  there  was  the  testi- 
mony of  one  who  had  "had  something  to  do 
with  the  book,"  that  he  considered  it  a 
standard  and  scientific  work. 

Life  tables  printed  pursuant  to  legisla- 
tive authority,  as  in  a  Code  supplement,  and 
there  stated  to  be  based  upon  tne  actuaries 
and  ccmbined  experience  tables,  are  suffi- 
ciently authenticated  to  be  admitted  in  evi- 
dence. Clark  V.  Van  Vleck,  236  Iowa,  194, 
112  N.  W.  648. 

A  printed  excerpt  purporting  to  contain 
life  tables  is  inadmissible  in  evidence  with- 
out proper  authentication;  but  a  text-book 
on  Pleading  and  Practice,  showing  the  Car- 
lisle tables  of  the  expectation  of  life,  is  ad- 
missible, where  the  latter  is  an  authority  of 
general  acceptance  in  the  courts,  and  the 
Carlisle  table  therein  contains  a  brief  his- 
tory of  its  construction  from  vital  statistics 
collected  by  its  author.  Sellari  t.  Foster, 
27  Neb.  118,  42  N.  W.  907. 

The  evidence  of  an  insurance  agent  touch- 
ing life  tables,  when  it  appeared  that  he  was 
expert  enough  to  have  been  employed  for 
years  about  the  business  of  life  insurance 
and  to  know  what  tables  were  used,  was  held 
a  sufficient  authentication  of  the  tables  to 
warrant  their  admission  as  evidence,  in  Cen- 
tral R.  Co.  V.  Richards,  62  Ga.  306. 

The  Iowa  court,  in  Kreuger  v.  Sylvester, 
100  Iowa,  647,  69  N.  W.  1059,  while  declin- 
ing to  hold  that  evidence  of  authenticity 
must  be  offered  before  the  American  mortali- 
ty tables  are  receivable  in  evidence,  decides 
that,  if  such  evidence  is  required,  it  is  fur- 
nished by  showing  that  the  table  is  a  stand- 
ard used  by  leading  life  insurance  compa- 
nies. 

In  Pearl  v.  Omaha  k  St.  L.  R.  Co.  supra, 
a  life-insurance  manual  containing  the 
American  experience  tables  was  received  in 
evidence  after  it  was  shown  that  the  tables 
therein  contained  were  in  general  use  by  in- 
surance men  throughout  the  state,  and  ac- 
cepted as  author!^.  This  was  considered 
sufficient  authentication,  though  the  wit- 
neas  giving  the  testimony  had  no  knowledge 
of  the  way  the  tables  were  in  fact  made  up, 
or  the  class  of  persons  included  in  the  es- 
timate. 
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IP  RROR  to  the  Supreme  Court  to  review  a 
J  judgment  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Reversed. 

The  facta  are  stated  in  the  opinion. 

An  insurance  manual  was  properly  ad- 
mitted In  evidence  to  show  an  expectancy  of 
life,  In  Missouri,  K.  &  T.  R.  Co.  v.  Ransom, 
16  Tex.  Civ.  App.  692,  41  S.  W.  820,  where 
there  was  proof  that  the  manual  was  pub- 
lished in  the  United  States,  and  used  by 
nearly  all  insurance  men,  and  considered  re- 
liable and  standard  authority  among  them ; 
and  that  it  was  the  American  experience 
table  showing  the  expectancy  of  life. 

Standard  mortality  tables  are  admissible 
in  evidence;  but  the  authenticity  of  the  writ- 
ings produced  as  such  tables  should  be  es- 
tablished by  proof  satisfactory  to  the  court, 
as  by  the  testimony  of  a  witness  familiar 
with  thion  and  with  their  use.  Camden  ft  A. 
R.  Go.  T.  Williams,  61  N.  J.  L.  646.  40  Atl. 
634. 

Where  witnoses  testified  that  they  were 
life-insurance  agents,  and  that  the  tables  of- 
fered in  evidence  were  those  generally  used 
and  relied  upon  in  the  life-insurance  busi- 
ness, and  that  they  show  the  life  expectancy 
of  men  without  regard  to  their  avocation, 
there  was  a  sufficient  foundation  for  the 
admission  of  the  tables,  although  the  wit- 
nesses had  no  personal  knowledge  of  their 
(»>rrectne8S.  Gulf,  C.  ft  S.  F.  R.  Co.  v.  John- 
son, 10  Tex.  Civ.  App.  254,  31  S.  W.  265. 

A  life  table  shown  to  have  been  in  use  hy 
all  insurance  companies  as  a  basis  for  life 
expectancy  was  held,  in  Gulf,  C.  ft  S.  P.  R. 
Co.  V.  Smith  (Tex.  Civ.  App.)  26  S.  W.  644, 
sufficiently  authenticated  to  be  received  in 
evidence. 

A  contention  that  the  American  mortality 
tables  could  be  admitted  only  on  proof  of 
universal  adoption  as  authority  for  life  ex- 
pectancy was  overruled  in  Mississippi  ft  T. 
R.  Co.  V.  Ayres.  16  Lea,  725,  the  court  hold- 
ing that  any  mortality  tables,  English  or 
American,  shown  to  be  used  by  reputable 
insurance  companies,  are  admissible  with- 
out further  proof  as  to  their  authenticity. 

Where  it  was  shown  that  a  mortality 
table  was  used  1^  the  majority  of  the  life 
insurance  companies  of  America,  there  was 
sufficient  proof  to  render  it  proper  evidence, 
notwithstanding  the  fact  that  the  particular 
table  used  in  evidence  was  prepared  for  the 
private  use  of  the  agents  of  a  particular 
company.  San  Antonio  ft  A.  P.  R.  Co.  v. 
Morean  (Tex.  Civ.  App.)  46  S.  W.  672. 

Where  a  life-expectancy  table  was  offered 
in  evidence,  and  it  did  not  appear  that  the 
table  was  in  any  respect  standard,  or  that 
it  was  well  established  or  recognized  authori- 
ty, or  even  that  it  was  in  general  use  by  life 
insurants  companies;  and  a  witness  ex- 
amined with  reference  thereto  had  no  other 
information  concerning  the  table  than  that 
contained  in  the  hook  itself, — ^it  was  not 
sufficiently  authenticated  to  warrant  its  be* 
ing  received  in  evidence.  Banks  t.  Braman, 
195  Mass.  97,  80  N.  E.  799.  r^^^,,!^ 
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Hesin.  Tbompson  *  Cole  for  pliintiff 

in  mnoT. 

Messrs.  Andrew  J.  King  and  Oamnr  A 
Kraft  for  defendant  in  error. 

Sirayxe,  J.,  delivered  the  opiniim  of  the 
eourt: 

The  only  assignment  of  error  that  we 
think  we  need  consider  is  that  which  chal- 
lenges the  admission  in  eTiaence  of  volimie 
20  of  the  American  &  English  BneyclopsBdia 
of  Law  to  prove  tiie  Carlisle  Mortality  Tar 
bles. 

That  mortality  tables  are  admissible  in  a 
proper  case  has  been  decided  by  this  court. 
Camden  k  A.  R.  Co.  T.  Williams,  61  N.  J.  L. 
046,  40  Atl.  634.  We  there  said  that  the 
authenticity  of  the  paper  produced  as  the 
table  should  be  established  by  proof  satis- 
factory to  the  court,  as  by  the  testimony  of 
a  witness  familiar  with  it  and  with  its  use, 
and  that  its  office  and  use  should  be  ex- 
plained by  a  competent  witness. 

The  only  proof  in  this  case  was  by  the 
testimony  of  one  of  the  counsel  for  the 
plaintiff,  who  produced  the  volume  of  the 
Encyclopedia  and  testified  that  the  tables 
represented  the  reasonable  expectancy  of 
life  as  shown  from  the  experience  gathered 
by  insurance  companies  in  America  and  Eng- 
land, and  was  known  as  the  "Carlisle  ta- 
ble." Upon  cross-examination  he  said  he 
knew  nothing  other  than  what  he  saw  in 
the  book,  and  had  not  compared  the  table 
there  given  with  a  table  recognized  and  es- 
tablished as  the  Carlisle  table.  There  was 
no  preliminary  proof  as  to  his  knowledge 
or  use  of  the  Carlisle  table,  and  we  cannot 
assume  that  a  lawyer  is  necessarily  compe- 
tent to  testify  as  to  the  accuracy  of  a  mor- 
tality table.  That  he  was  not  familiar  with 
the  subject  seems  to  be  fairly  inferable  from 
his  statement  that  the  Carlisle  table  is 
based  on  American  as  well  as  English  ex- 
perience. His  knowledge  of  the  character  of 
the  table  was  derived  from  what  appeared  on 
its  face,  and  it  did  not  purport  to  be  the 
Carlisle  table,  but  a  table  based  on  Amer- 
ican experience. 

We  do  not  doubt  that  cases  may  arise  in 
which  the  court  will  take  judicial  notice  of 
the  accuracy  of  mortality  tables.  They  may 
be  found  in  books  in  constant  use  by  the 
courts  for  making  calculations  necessary  to 
ascertain  the  value  of  annuities,  or  rights 
of  dower  and  curtesy,  or  may  be  adopted  by 
rule  of  court.  But,  before  the  court  will 
take  judicial  notice  of  such  tables,  it  ought 
to  know,  either  by  its  own  experience  or  the 
general  use  of  the  table  by  lawyers  or  ac- 
tuaries, or  its  reputation,  that  it  is  accu- 
rate. We  have  no  knowledge  that  the  table 
printed  in  the  book  in  question  has  ever  been 
used  in  siich  a  way  that  we  may  fairly  aa- 
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same  it  to  be  aecuiate.  It  wuna  to  have 
been  in  print  only  stoee  1908,  and,  aa  far  as 
we  know,  has  never  been  actually  used  for 
the  purpose  for  which  such  tablea  are  in- 
tended. If  it  is,  as  it  purports  to  b^  eor- 
reetly  copied  fmm  a  table  anUuniasd  by 
statute  in  New  York,  a  different  qnestion 
mi^t  be  presented;  but  aa  the  ease  now 
stands  this  table  was  not  admissible.  That 
it  may  have  been  harmful  appears  from  the 
reference  made  to  it  by  the  judge  in  his 
chaige. 

For  tiiia  error  the  judgment  must  be  re- 
versed. 


TEXAS  SUPREME  COURT. 
EX  PARTE  F.  M.  DAVIS. 
(—  Tex.  — ,  111  S.  W.  394.) 

Contempt  —  refusal  to  pay  alimony 

Imprisonment  Cor  debt. 

A  commitment  for  contempt  for  wilful  re- 
fusal to  obey  an  order  to  pay  suit  money 
and  temporary  alimoiqr  pending  a  divorce 
suit  is  not  an  nnconstitnticHUil  imprisuinmt 
for  debt. 

(June  17,  1908.) 

Oaae  Note,  —  /mprlsmment  for  faUure 
to  pay  atimony  am  vioUUUm  of  the 
conatitMtional  provtefon  agaitut  Im- 
prtoonmenC  for  debt. 

In  a  note  to  Oarr  Stote,  34  'L.'ELA.  634. 
ujpon  the  general  question  of  the  constitu- 
tionality of  imprisonment  for  debt,  the  ear- 
lier cases  upon  this  subject  are  collected  and 
discussed  at  page  665 ;  and  this  note  includes 
only  cases  which  have  been  decided  since  the 
preparation  of  the  earlier  note. 

It  is  stated  in  the  earlier  note  that  the  ma- 
jority of  the  cases  are  in  fovin-  of  the  theory 
that  alimony  is  not  a  debt  within  the  mean- 
ing of  the  state  Constitutions  inhibiting  im- 

firisonment  for  debt,  and  therefore  the  de- 
endant's  imprisonment  is  not  contrary  to 
the  constitutional  provisions, — the  oommit- 
ment  being  rc^rded  as  an  impriscmment 
for  the  wilful  contempt  of  the  court's  order, 
and  in  the  nature  of  a  punishment  therefor 
rather  thui  as  a  means  of  enforcing  payment 
of  a  debt.  The  later  cases  are  gener^ly  to 
the  same  effect. 

Thus,  in  Bronk  v.  State,  43  Fla.  461,  96 
Am.  St.  Rep.  119,  31  So.  248,  it  was  held  that 
alimony  was  to  be  regarded  more  in  the  light 
of  a  personal  duty  due,  not  alone  from  tlie 
husbajid  to  the  wife,  but  from  him  to  socie- 
ty, that  courts  of  equity  have  the  power  to 
enforce  by  detention  of  the  person  of  the 
husband  in  cases  where  ha  can  discharge  it. 
but  will  not. 

And  in  Re  Popejoy,  26  Colo.  32,  77  Am.  St. 
Rep.  222,  66  Pac.  1083,  it  was  held  that  a 
man  who,  upon  failure  to  comply  with  sn 
order  of  the  court  to  pay  a  certain  sum  a* 
alimony,  had  been  committed  to  jail,  was  not 
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APPUCATIOK  for  a  writ  of  habeas  cor- 
pue  to  Becure  the  release  of  petitioner 
fTom  custody  to  which  he  had  been  commit- 
ted for  eont«npt  in  refusing  to  obey  the 
court's  order  to  pay  alimoiqr.  Dismissed. 
The  facts  are  stated  in  the  ofrfnlon. 
Mr.  F.  D.  Gosby  for  relator. 
Mr.  OtaarlM  A.  Bubnir*  for  respond- 
ent: 

The  amount  allowed  as  alimony  is  largely 
within  the  discretion  of  the  bial  court,  and 
will  net  be  disturbed  unless  some  abuse  of 
the  discretion  of  tto  court  is  apparent;  and 
in  this  proceeding  no  complaint  is  made 
along  that  line. 

14  Cye.  Law  &  Proc.  p.  782 ;  Lytle  v.  Oal- 
veston.  H.  ft  S.  A.  R.  Co.  41  Tex.  Civ.  App. 
112,  M)  S.  W.  816. 

Th9  imprisonment  of  the  husband  as  a  re- 
sult of  oontempt  proceedings  in  the  divoroe 
suit  did  not  violate  a  omstitutionsJ,  provi- 
sion against  imprisonment  for  debt. 

Ex  parte  Latham,  47  Tex.Crim.  Sep.  208, 
82  8.  W.  1046;  Hurd  v.  Hurd.  63  Minn.  443, 
05  N.  W.  728;  Lewis  v.  Lewis.  80  Oft.  706. 
12  Am.  St.  Rep.  281,  6  8.  B.  918;  Cariton 
V.  Carlton,  44  6a.  216;  Wightman  v.  VTight- 
man,  46  HI.  167 ;  Ex  parte  Perkins,  18  Cal. 
60;  Ex  parte  Todd.  119  Cal.  57,  60  Pac. 
1071;  Tjytm  v.  Lyon,  21  Conn.  185;  Andrew 
V.  Andrew,  62  Vt  495,  20  Atl.  817;  Haines 
V.  Haines,  35  Mich.  188. 

imprisoned  for  a  debt,  but  because  of  his  re- 
fusal to  obey  the  lawful  order  of  the  court 
with  reference  to  the  debt  represented  by  the 
judgment  in  favor  of  his  wife. 

m,  in  a  proceeding  to  require  the  defend- 
ant to  show  eause  why  he  should  not  be  at- 
tached for  failure  to  pay  alimony  as  directed 
by  the  court,  it  was  held,  in  Barclay  v.  Bar- 
clay, 184  111.  876,  81  L.R.A.  351.  56  N.  E. 
636,  that  the  eomtnitment  of  a  defendant  for 
refusing  to  pay  alimony  is  not  an  imprison- 
ment for  debt;  and  the  liability  to  pay  ali- 
mony is  not  founded  upon  a  contract,  but  is 
a  penal^  imposed  for  a  failure  to  perform 
a  dufy.  And  the  same  doctrine  was  reit- 
erated when  the  case  came  before  the  court 
again  on  an  appeal  from  an  order  com- 
mitting the  defendant  to  jail,  in  184  111. 
471,  56  N.  E.  821. 

And  in  State  ex  rel.  Ruber  v.  King,  49  La. 
Ann.  1503,  22  So.  687,  in  an  application  for 
a  writ  of  habeas  corpus  by  a  husband  who 
had  been  committed  for  failure  to  pay  ali- 
m<my,  the  court  said:  "An  order  for  ali- 
mony in  a  divorce  suit  is  nothing  more  than 
the  judicial  sanction  and  enforcpment  (un- 
der abnormal  conditions),  through  the  judi- 
ciary, of  the  duty  by  the  hnaband  to  sup- 
port the  wife." 

So,  there  are  numerous  other  decisions 
which  hold  that  a  decree  or  order  for  ali- 
mony in  a  divorce  proceeding  is  not  a  debt 
wiUiln  the  meaning  of  that  term  as  med  in 
the  Constitution.  State  v.  Coolt.  66  Ohio 
St.  566.  58  L.R.A.  625,  24  N.  E.  667;  Hoff- ' 
17L.R.A.(N.S.) 


Brown,  J.,  delivered  the  opinion  of  the 

court: 

The  relator  presented  to  this  court  his 
petition  for  writ  of  habeas  corpus,  praying 
that  he  be  discharged  fr<mi  the  custody  of 
the  sheriff  of  Dallas  county,  by  whom  he  Is 
held  under  commitment  for  contempt  of  the 
district  court,  forty-fourtii  district.  In  Dal- 
las county.  It  will  appear  from  the  state- 
ment that  the  order  of  commitment  was  en- 
tered in  a  civil  proceeding.  The  applioation 
was  granted,  and  the  case  sulanitted  to  this 
court,  on  the  following  undisputed  facts: 

Mrs.  S.  J.  Davis,  the  wife  of  relator,  in- 
stituted a  suit  !n  the  forty-fourth  district 
court  of  Dallas  county  against  relator  for  a 
divorce  from  the  bonds  of  matrimray  and 
for  the  custody  of  their  two  minor  daugh- 
ters. Primer  was  also  made  for  alimony 
and  for  an  allowance  for  attorney^  fees. 
Upon  ap|dieation  for  alimony  uid  attorneys' 
fees,  made  before  the  presiding  judge  of 
that  court,  it  was  shown  that  Mrs.  Davis 
was  without  means  to  support  herself  and 
children,  and  tiiat  relator  was  earning  9212 
per  month.  There  was  no  contest  over  the 
fact  that  Davis  was  able  to  pay  the  amount 
which  was  allowed  by  the  court.  Upcm  a 
hearing,  to  which  Davis  was  duly  notified 
and  app^red,  the  court  entered  an  order 
allowing  the  plaintiff  $100  attorneys*  fees, 
■od  It  was  also  ordered  that  Davis  pay  into 

man  v.  Hoffman,  28  Ohio  C.  C.  658;  Kadera- 
bek  V.  Kaderabek,  3  Ohio  C.  C.  419;  Mowry 
V.  Bliss,  28  LJUA,  114,  65  Atl.  616 ;  Ex  parte 
Morey,  28  R.  I.  242,  66  Atl.  675;  Daly  v. 
Daly,  80  Cona.  609,  69  Atl.  1021 ;  Re  Cave, 
26  Wash.  213,  90  Am.  St.  Rep.  736.  66  Pac. 
425. 

In  Lubbering  v.  State,  19  Ohio  C.  C.  668, 
it  was  held  that,  while  failure  to  comply 
with  an  order  to  pay  alimony  might  be 
punished  by  imprisonment,  the  order  must  be 
limited  to  the  alimony  only,  and  could  not  be 
made  to  include  costs. 

The  earlier  note  above  mentioned  cites  but 
one  case,  Coughlin  v.  Ehlert,  39  Mo.  285, 
which  holds  that  alimony  is  a  debt  within 
the  meaning  of  the  oonstitutional  prohibi- 
tion against  imprisonment  for  debt.  There 
appears  to  be  but  one  case  holding  this  view, 
among  the  later  decisions. 

In  Ex  parte  Gerriah,  42  Tex.  Crim.  Rep. 
114,  57  8.  W.  1123,  it  was  held  that  a  judg- 
ment rendered  in  a  divorce  proceeding  for 
an  amount  of  alimony  agreed  upon  between 
the  parties  was  a  judgment  for  debt,  and  an 
imprisonment  for  failure  to  jiay  such  judg- 
ment would  be  contrary  to  the  Texas  Bill 
of  Rights,  which  provides  that  no  person 
shall  ever  be  imprisoned  for  debt.  The 
court  said  that  the  judgment  received  no 
greater  dignity  for  having  been  rendered  in 
a  divorce  proceeding.  It,  however,  held  that 
there  was  no  authority  in  the  court  to  grant 
permanoit  alimony,  and  this  m^have  influ- 
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the  eoart  980  per  month  for  eadi  monUi,  to 
ba  paid  OT«r  to  iSn.  Davis  for  the  support 
of  herself  and  her  minor  children  during  the 
pendency  of  the  euit.  Defendant  refused  to 
pay  the  alimony  or  attorneys'  fees,  and 
plaintiff  in  the  case  filed  a  motion  before 
the  court,  upon  which  defendant  was  duly 
cited  and  appeared)  in  which  motion  it  was 
alleged  that  Davis  had  refused  to  pay  the 
sum  adjudged  by  the  court  to  be  by  him 
paid  for  alimony,  and  it  was  prayed  by  the 
motion  that  he  be  adjudged  to  be  in  con- 
tempt of  court,  and  that  he  be  committed  to 
prison  until  he  should  comply  with  the  or- 
der of  the  court.  At  this  hearing  Davis  of- 
fered no  excuse  for  hia  failure  and  refusal 
to  pay  the  money  allowed  by  the  court,  hut 
simply  contended  that  the  allowanee  was  a 
debt  against  him,  and  that  the  court  had  no 
power  to  commit  him  for  contempt  for  a  re- 
fusal to  pay  the  debt.  After  bearing  the 
pvidence  and  arguments  upon  the  motion, 
the  honorable  court  made  thd  following  or- 
der: "And  It  further  appearing  to  the  court 
that,  since  the  entry  of  the'above  order  re- 
quiring the  payment  of  alimony,  the  defend- 
ant has  earned  $1,272,  and  has  craitribated 
nothing  to  the  support  and  maintenance  of 
his  family,  and  offers  no  excuse  for  so  doing 
other  than  that  by  law  he  is  not  required 
to  do  so,  and  yet  refuses  and  declines  to 
pay  the  amount  of  alimony  set  out  in  said 
order,  and  has  not  to  the  date  of  this  order 
paid  any  p<H:ti(«  of  the  alimony  directed  to 
be  paid,  it  is  the  opinion  of  the  court  that  the 
defendant  is  in  contempt  of  the  orders  and 
decrees  of  this  court.  Tt  is  therefore  or- 
dered, adjudged,  and  decreed  by  Hia  court 
that  the  defendant,  said  F.  M.  Davis,  is  In 

enc<>d  the  determination;  hut  the  decision 
Btandn  as  an  exception  to  the  general  rule. 

Some  other  cases,  wliile  not  Btrictly  in 
point,  may  be  cited  as  bearing  somewhat  up- 
on the  question. 

Thus,  in  Camahan  v.  Carnahan,  143  Mich. 
390,  114  Am.  St.  Rep.  600.  107  N.  W.  73, 
8  A.  ft  E.  Ann.  Cas.  53,  a  decree  of  divorce 
AvA  granted  to  the  complainant,  but  she 
waa  ordered  to  pay  over  to  her  husband  a 
certain  mm  which  nhe  had  in  her  posses 
sion.  Upon  petition  of  the  husband  and 
hin  trustee  in  bankruptcy,  she  was  found 
guilty  of  contempt  of  court  in  refusing  to 
make  the  payment  ordered.  It  was  held 
that  a  cfflnmiunent  for  such  contempt  was  in 
violation  neither  of  the  constitutional  pro- 
hibition against  imprisonment  for  debt,  nor 
of  a  statute  which  provided  that,  with  some 
exceptions  not  bearing  on  this  case,  no  fe- 
male should  be  imprisoned  on  any  process 
in  any  civil  action. 

So.  in  Audubon  v.  Shufeldt,  181  U.  S.  S75, 
4S  L.  ed.  1009,  21  Sup.  Ct.  Rep.  735,  in  dis- 
cussing the  question  whether  alimony  wfts 
provable  or  not  in  bankruptcy,  the  court 
said:  "Alimony  does  not  arise  from  any 
n  L.R.A.(N.S.) 


contempt  of  this  eoart  in  reftuliig  to  obey  its 
mandate  and  decree,  and  he  is  therefore 
hereby  held  and  decreed  to  be  in  contempt 
of  this  court,  and  in  punishment  therefor  is 
hereby  committed  to  the  county  jail  of  Dal- 
las county,  Texas,  and  shall  be  confined 
therein  until  such  time  as  he  shall  purge 
himself  of  such  contempt  eomplyfng  with 
the  order  of  this  court.  It  is  further  or- 
dered, adjudged,  and  decreed,  and  the  sheriff 
of  Dallaa  county  is  herel^  oommaiided  and 
directed  to  seize  uid  take  charge  of  said  de- 
fendant, F.  1L  Davis,  and  hold  and  confine 
him  in  the  county  jail  of  Dallas  oonnty. 
Texas,  subject  to  the  further  orders  of  this 
court."  Davis  still  refused  to  pay  the  sum 
adjudged  against  him  ,as  alimony  for  his 
Wife,  as  well  as  attorneys'  fees,  and,  on  the 
Slst  day  of  May,  1908,  a  oommitmoit  wu 
duly  issued  against  the  said  Davis,  directed 
to  the  sheriff  of  Dallas  county,  under  which 
he  was  arrested  and  ecmflned. 

The  relator  submits  his  ease  upon  this 
proposition:  'Hlie  judgment  rendered  In 
favor  of  Mrs.  Davis  for  alimony  is  a  debt, 
and  cannot  be  collected  hy  a  proceeding  for 
contempt,  nor  can  1^  defendant  be  impris- 
oned therefor."  In  supprart  of  his  propod- 
tion  that  he  cannot  be  impris<med  because 
of  his  refusal  to  pay  the  amount  assessed 
against  him  as  alimony  for  his  vrife  and 
children,  relator  cites  Ward  v.  Ward,  1 
Paschal'a  Dig.  Decisions  (Tex.)  t  1837; 
Ex  parte  Gerrish,  42  Tex.  Crim.  Rep.  114, 
67  S,  W.  1123;  Ex  parte  Ellis,  37  Tex.  Crim. 
Rep.  039,  06  Am.  St.  Rep.  831,  40  S.  W. 
275;  Lott  V.  Kaiser,  61  Tex.  665.  Ward 
V.  Ward  was  decided  Associate  Justice 
J.  H.  Bell  of  the  suprone  court  of  this  state 

business  transaction,  but  from  the  relation 
of  marriage.  It  is  not  founded  on  contract, 
express  or  implied,  but  on  the  natural  and 
legal  duty  of  the  husband  to  support  the 
wife.  The  general  obligation  to  support  is 
made  specific  by  the  decree  of  the  court  of 
appropriate  jurisdiction." 

The  obligation  of  a  wife  to  pay  money  for 
the  support  of  her  husband  under  an  order 
of  the  court  within  Civil  Code,  8  176.  was 
held,  in  Livingston  v.  Superior  Court,  117 
Cal.  633,  38  L.R.A.  170,  44  Pac.  836,  not 
to  be  a  debt  within  the  provision  in  the  Con- 
stitution against  imprisonment  for  debt. 

And  imprisonment  for  failure  to  pay  a 
sum  ordered  by  the  court  in  an  action 
against  the  husband  for  support  waa  held, 
in  Perry  v.  Pernet,  1G5  Ind.  67.  74  N.  E. 
609,  6  A.  E.  Ann.  Cas.  633,  not  to  be  im- 
prisonment for  debt  within  the  meaning  of 
the  Constitution.  And  to  the  same  effect 
was  the  decision  in  Stonehill  v.  Stonehill. 
146  Tnd.  446,  45  N.  E.  600,  where  a  father 
disobeyed  an  order  of  the  court  to  pay  a 
certain  sum  for  the  support  of  a  child. 
Cases  of  this  character,  however,  are  with- 
out the  scope  of  this  note. 
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upon  a  writ  of  habeas  oorpuB,  at  chambers, 
in  the  year  1861.  There  is  no  report  of  the 
i-ase,  and  we  have  not  been  able  to  ascertain 
the  facts  upon  which  the  decision  was  based. 
1  'nder  these  conditions,  it  can  have  no 
weight  as  authority.  In  Lott  v.  Kaiaer  the 
contest  was  over  a  conveyance  which  had 
l>een  made  by  one  of  the  parties  to  defeat 
the  claim  of  his  wife  for  alimony;  the  deed 
being  made  during  the  pendency  of  the  suit 
for  divorce.  In  deciding  the  case  the  su- 
preme court,  speaking  by  Judge  Stayton, 
said:  Mt  seems  to  be  well  settled  that, 
pending  a  divorce  suit,  a  wife  asserting  a 
just  claim  for  alimony  is,  within  the  mean- 
ing of  the  statutes  prohibiting  fraudulent 
conveyances,  to  be  deemed  a  creditor."  This 
does  not  establish  the  proposition  that  her 
claim  was  a  debt  within  the  meaning  of  the 
Constitution,  nor  that  she  was  a  creditor, 
but  that,  under  the  circumstances,  she  was 
entitled  to  the  same  protection  against  the 
fraudulent  conveyance  that  a  creditor  would 
be.  Ex  parte  Gerrish  was  a  writ  of  habeas 
corpus  before  Judge  Brooks  of  the  court  of 
criminal  appeals.  In  a  suit  for  divorce 
against  Gerrish,  by  agreement  between  him- 
self and  his  wife,  judgment  was  entered, 
in  the  entry  of  the  judgment  granting  a  di- 
vorce, that  he  should  pay  $20  per  month 
for  the  support  of  his  child  until  it  had  ar- 
rived at  a  certain  age  or  should  marry. 
Upon  his  refusal  to  pay,  the  judge  of  the 
district  conrt  adjudged  Gerrish  to  be  guilty 
of  contempt  of  court  and  directed  his  im- 
prisonment until  he  should  comply  with  the 
judgment.  Judge  Brooks  very  properly  held 
that  the  original  judgment  was  not  entered 
by  the  court  as  an  allowance  for  alimony, 
hut  was  a  judgment  for  money  upon  an 
agreement  between  the  parties,  which  was  a 
debt  within  the  terms  of  the  Constitution, 
and  therefore  the  failure  to  pay  the  judg- 
ment did  not  subject  Gerrish  to  the  pro- 
cedure for  contempt  and  imprisonment,  and 
lie  was  discharged.  In  Ex  parte  Ellis  a 
writ  of  habeas  corpus  was  granted  by  Judge 
Henderson  of  the  court  of  criminal  appeals, 
and  the  facts  appear  to  be  that  In  a  suit 
for  divorce  between  Ellis  and  his  wife  a 
divorce  was  awarded  and  the  custody  of  the 
child  was  given  to  the  mother,  and  the 
court,  reciting  the  fact  that  the  mother  was 
unable  to  support  the  child  and  that  the 
father  was  in  good  circumstances,  made  an 
order  that  he  should  pay  to  the  mother  $5 
a  month  until  the  child  should  arrive  at  the 
age  of  eight  years.  Ellis  having  failed  to 
pay  the  sum  adjudged  against  him,  the 
court  cited  him  to  appear,  and,  upon  a 
hearing,  adjudged  him  to  be  in  contempt 
of  the  court,  and  directed  that  he  be  com- 
mitted to  jail  until  he  should  comply  with 
the  order.  This  ord«r  Was  made  in  vacation, 
17L.R.A.{N.8.) 


and  Judge  Henderson  held  that  the  dis- 
trict judge  had  no  authority  io  vacation  to 
make  such  an  order,  and  therefore  discharged 
the  prisoner  from  custody.  The  position  of 
the  relator  seems  to  be  sustained  by  Cough- 
lin  V.  Ehlert,  30  Mo.  286,  as  also  hj  Good- 
willie  V.  Millimann,  66  111.  623. 

Under  the  statutes  of  this  state,  the  fil- 
ing of  a  suit  for  divorce  gives  to  the  dis- 
trict court  jurisdiction  over  the  husband  and 
wife  and  their  minor  children,  and  over  the 
community  estate  of  the  parties.  In  order 
to  enable  the  court  to  compel  the  husband 
to  perform  the  natural  and  1^1  duty  to 
support  his  wife,  the  district  judge  is  em* 
powered  by  the  following  articles  of  the 
Revised  Statutes  to  assess  alimony  against 
the  husband: 

"Art.  2985.  Fending  any  suit  for  a  di- 
vorce, the  court,  or  the  judge  thereof,  may 
make  such  temporary  orders  respecting  the 
property  and  parties  as  ahall  be  denned  neo> 
essary  and  equitable. 

"Art.  2986.  If  the  wife,  whether  com- 
plainant or  defendant,  has  not  a  sufficient 
income  for  her  maintenance  during  the 
pendency  of  the  suit  for  a  divorce,  the  Judge 
may,  either  in  term  time  or  in  vacation, 
after  due  notice,  allow  her  a  sum  for  her 
support  in  proportion  to  the  means  of  the 
husband,  until  a  final  decree  shall  be  made 
in  the  case." 

Mrs,  Davis  being  without  the  means  of 
support  for  herself  and  her  children,  and 
Davis  having  ability  to  support  them,  it 
was  both  his  natural  and  legal  duty  to  do  so, 
notwithstanding  the  pendency  of  the  suit 
for  divorce.  The  wife  had  a  claim  upon 
Davis  for  the  performance  of  his  duties  to- 
ward her  and  her  children,  and  the  court, 
having  jurisdiction  of  all  the  parties,  had 
the  power  to  compel  the  husband  to  dis- 
charge his  obligation  to  his  wife  and  chil- 
dren. Davis  having  refused  to  obey  the  or- 
der of  the  court,  and  it  appearing  that  be 
was  able  to  comply  with  the  order  and  that 
he  had  no  excuse  for  the  refusal  to  do  so, 
the  district  court  had  authorify  to  order 
him  into  oonflnement  until  he  should  com- 
ply with  its  mandate.  1  Ene.  PI.  &  Pr.  p. 
430:  14  Cyc.  Law  &  Proc.  p.  760;  Carlton  v. 
Carlton,  44  6a.  220 ;  Lewis  v.  Lewis.  80  Ga. 
706,  12  Am.  St.  Rep.  281,  6  S.  E.  918;  Chase 
V.  Ingalls,  97  Mass.  627;  Lyon  v.  Lyon,  21 
Conn.  196;  Andrew  v.  Andrew,  62  Vt  498, 
20  Atl.  817  ;  Haines  v.  Haines,  3S  Mich.  144; 
Pain  V.  Pain,  80  N.  C.  322. 

It  is  claimed  by  the  relator  that  the  or- 
der of  the  court  assessing  against  him  a 
sum  as  alimony  to  be  paid  to  his  wife  for 
the  support  of  herself  and  her  children  was 
a  judgment,  and,  being  a  judgment,  It  was 
a  debt,  for  the  enforcement  of  which  he 
oonid  not  be  imprisoned,  nnd«^_^e  Consti' 
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tution  of  this  state.  We  have  cited  only  a 
porticm  of  the  authoritiee  which  niitain  the 
action  at  the  court.  We  ml^t  have  added 
many  othen,  for,  so  far  as  we  have  been 
able  to  And,  the  decisi<ais  of  the  courts  upon 
the  question  are  nnaaimous.  The  daim  of 
Mrs.  Davis  for  support  of  herself  and  chil- 
dren was  not  a  debt.  She  could  not  have 
maintained  an  actitm  against  her  hue- 
band  to  enforce  that  duty,  except  In  the 
manner  in  which  it  waa  done  in  the  pro- 
ceedings for  dlToree.  The  Constitution  of 
this  state  docs  not  prohibit  the  imprfson- 
ment  of  a  man  ampt  for  the  eollection  of  a 
debt,  and  the  proceeding  in  this  case,  be- 
ing for  the  enforcement  of  a  duty,  natural 
and  legal,  due  from  Davis  to  his  wife  and 
children,  all  of  whtun  were  subject  to  the 
jurisdiction  of  the  court,  does  not  come 
within  the  prohibition  of  the  Constitation. 

Neither  was  the  order  of  the  court  di- 
recting the  payment  of  the  sum  by  Davis 
into  court  for  the  benefit  of  his  wife  and 
children  a  dd>t.  The  order  was  in  fact  not 
a  final  judgment.  It  was  limited  to  the 
time  when  the  final  judgment  should  be  en- 
tered in  the  suit,  and,  under  our  statute, 
could  not  go  beyond  that.  The  order  was 
interlocutory  strictly,  and  collateral  to  the 
proceeding  for  divorce, — a  method  by  which 
the  court  would  enforce  Its  jurisdiction  over 
the  parties  and  compel  the  doing  of  an  act 
in  the  discharge  of  a  duty  from  one  to  the 
other.  There  are  many  instances  in  the  pro- 
ceedings of  the  courts  where  the  perform- 
ance of  an  act  may  be  enforced  by  impris- 
onment and  would  not  come  within  the  pro- 
hibition of  the  Constitution,  although  it 
might  involve  the  payment  of  money.  The 
order  made  in  this  case  was  not  a  final 
judgment;  for  it  was  subject  at  any  time 
to  modification,  or  even  to  be  set  aside  and 
annulled  by  the  judge  who  entered  it,  and 
the  performance  of  it  could  be,  by  the  judge, 
excused  at  any  time,  upon  a  showing  of  in- 
abilify  or  other  good  reason  why  it  should 
not  be  performed.  The  order  could  not  be 
enforced,  except  in  that  proceeding  for  di- 
vorce. If  it  were  not  complied  with  the 
plaintiff  in  the  ease  could  not  maintain  an 
action  in  any  other  court  in  this  state  to 
enforce  the  payment.  4  Enc.  PI.  &  Pr.  pp. 
432,  433.  It  seoms  to  us  clear  that  the 
order  entered  by  the  court  did  not  in  any 
sense  constitute  a  debt  against  the  defend- 
ant, Davis. 

The  judjyment  of  the  District  Court,  com- 
manding that  the  relator  be  confined  in  jail 
until  he  shall  comply  with  the  order  of  the 
court,  is  not  void;  and  therefore  it  is  or- 
dered by  this  court  that  the  relator  be  re- 
manded to  the  custody  of  the  sheriff  of  Dal- 
17  LJLA.(N.S.) 


las  county,  to  be  by  him  confined  nder  the 
order  of  the  District  Court,  and  that  the 
relator  pay  all  oosts  of  this  proceeding. 


IOWA  SWKBME  COURT. 
SABAH  D.  BOE 

V. 

NATIONAL   LIFE    INSURANCE  ASSO 
,  CIATION.  Appt. 

(—Iowa,  — ,  116  N.  W.  600.) 

Insurance  —  examiner's  report  —  oon- 
clnsivenesa. 

1.  An  insurance  company  is  bound  by  the 
act  of  its  medical  examiner  in  repoKing 
an  applicant  to  be  a  fit  subject  for  insur- 
ance, unless  be  was  purposely  misled  by 
the  applicant,  and  inveigled  into  recom- 
mending him  as  a  fit  subject  for  inBuranc" 
when  but  for  such  dscqption  be  would  not 
have  done  so. 

Same  —  untrue  anawers  —  Innocence. 

2.  An  applicant  for  insurance  who,  after 
producing,  at  the  reqneat  of  the  agent,  ■ 
polity  written  previously,  from  which  an- 
swers to  the  questions  are  copied,  and,  opon 
being  told  that  the  application  is  preparei 


Ca»e  Note.  —  Bifec*  of  ^ipulatton  <n  op- 
pUeatUm  or  poUcy  of  life  tneuranee 
that  it  shall  not  become  bttiding  tm- 
less  delivered  to  asaured  while  in 
good  health. 

Idfe-insurance  policies  and  appIicatioDS 
therefor  fre<}uently  contain  the  stipulation 
that  the  policy  slukll  not  take  effect  ua\t^ 
delivered  to  insured  while  he  is  in  good 
health,  or  unless  he  is  in  good  health  at  the 
date  of  the  policy  or  date  of  issuance,  or  un- 
less he  is  in  good  health  at  the  time  of  the 
payment  of  the  first  premium.  It  may  be 
said  generally  that  siu^  stipulations  are 
valid  and  binding,  and  that  there  can  be  no 
recovery  if  the  policy  is  delivered  to  assured 
while  he  is  in  ill  healtii,  provided  that  nei- 
ther the  insurer  nor  any  authorized  agent  had 
knowledge  thereof;  and  this  is  true,  by  the 
weight  of  authority,  even  if  the  illness  arose 
before  the  time  of  the  application  and  medic- 
al examination.  This  is  likewise  true  if 
the  policy  is  delivered  after  death,  but  in 
ignorance  thereof,  or  even  with  kuowledge 
on  the  part  of  an  agent  without  authority. 
Still  more  is  it  true  if  never  delivered  be- 
cause of  the  illness  or  death  of  applicant. 
In  actions  involving  such  stipulations  the 
principal  points  litigated  involve  questions 
of  waiver  or  estoppel,  and  of  what  consti- 
tutes good  health,  and  whether  assured 
in  pood  health  at  the  stipulated  time.  These 
questions  are  discussed  more  at  length  in 
the  cases  given  below. 

Effect  of  asBUred's  ill  health  at  time  ot  ap- 
plication. 

In  Metropolitan  L.  Ins.  Co.  v.  Moore,  117 

Digitized  by  Google 


1908. 


ROE  V.  NATIONAL  L.  INS.  ASSO. 


1145 


according  to  the  rules  add  regulations  of 
the  association,  signs  it,  cannot  be  charged 
with  bad  faith  merely  because  some  of  the 
answers  are  untrue  at  the  time  of  the 
signature. 

Same  —  estoppel  of  oompaar- 

3.  An  insurance  company  whose  agent 
prepares  an  application  by  securing  his  in- 
formation from  other  applications  which 
had  been  signed  by  the  applicant,  is  es- 
topped from  setting  up  the  falsity  of  the 
answers  in  defense  to  its  liability  on  the 
policy,  where  the  applicant,  without  know- 
ing what  the  answers  are,  signs  the  appli- 
cation at  the  request  of  the  agent  upon  be- 
ing assured  that  it  is  prepared  according  to 
the  rules  and  regulations  of  the  insurer. 

Evidence  —  Insnrance  —  estoppel. 

4.  Evidence  as  to  the  manner  In  which 
an  application  for  life  insurance  was  pre- 
pared is  adminible  in  an  action  on  the 
policy,  to  estop  the  oompai^  from  availing 


itself  of  the  falsity  of  statements  contained 
therein  as  a  defense. 

I  Insurance  —  false    answers  —  imma- 
teriality. 

5.  False  statements  in  an  application 
for  life  insurance  will  not  defeat  liability 
on  the  polity  on  the  theory  that  they  mis- 
led the  medical  rauminer/  where  ha  testifies 
that  he  made  his  report  on  his  own  exami- 
nation, and  paid  no  attention  to  such  an- 
swers. 

Evidence  —  bypotbetlcal. 

6.  When  the  actual  effect  produced  on 
the  medical  examiner  by  erroneous  answers 
given  by  an  applicant  for  insurance  to  ques- 
tions propounded  to  him  is  shown,  evidence 
is  not  admissible  as  to  what  weight  might 
have  been  given  by  physicians  generally  to 
the  answers  had  they  been  correct. 

Same  —  false  answers  —  effect. 

7.  Evidence  of  the  examining  physician 
that  his  recommendation  of  an  applicant 


Ky.  6S1.  79  S.  W.  210,  it  was  held  that  a  con- 
dition in  a  life  poli^  tiiat  it  is  not  binding 
unless,  on  the  date  of  delivery,  the  insured  is 
in  sound  health,  applies  only  to  unsoundness 
of  health  arising  siter  the  application  and 
medical  examination;  that,  when  the  un- 
BoundAeis  existed  before  the  application  and 
medical  examination,  the  company  must  re- 
ly on  the  statements  in  the  application  to 
avoid  a  recovery  on  the  policy,  not  upon  the 
clause  in  question. 

But  the  contrary  is  expreBsly  held  in  Gal- 
lant V.  Metropolitan  L.  Ins.  Co.  167  Mass. 
77»  44  N.  E.  1073,  infra;  Barker  v.  Metro- 
politan L.  Ins.  Co.  188  Mass.  548,  74  N.  E. 
946,  infra  (stipulation  was  that  assured 
must  be  in  good  health  on  date  of  policy) ; 
and  impliedly  held  in  Austin  v.  Mutual  Re- 
serve Fund  Life  Asso.  132  Fed.  665;  Metro- 
poliUn  L.  Ins.  Co.  v.  Willis,  37  Ind.  App.  48, 
76  N.  E.  660;  Vnlker  V.  Metropolitan  L.  Ina. 
Co.  1  Misc.  374,  21  N.  Y.  Supp.  456. 
(good  health  on  date  irf  policy) ;  Thompson 
v.*  Metropolitan  L.  Ins.  Co.  90  N.  Y.  Supp. 
1006,  infra;  Carmichael  r.  John  Hancock 
Mut.  L.  Ins.  Co.  116  App.  Div.  291,  101  N. 
Y.  Supp.  602..  infra  (good  health  on  date  of 
policy). 

The  elTect  of  mch  condition  is  not  avoid- 
ed because  assured  was  ignorant  of  his  un- 
sound condition.  Carmichael  v.  John  Han- 
cock Mut.  L.  Inn.  Co.  Rupra.  Nor  fs  in- 
surer estopped  by  the  report  of  its  examin- 
ing physician  that  assured  was  in  sound 
health  at  the  time  of  his  physical  examina- 
tion. Gallant  v.  Metropolitan  L.  Ins.  Co. 
snpnu 

Good  health. 

"The  term  'good  health,'  when  used  in  a 
policy  of  life  insurance,  means  that  the  ap- 
plicant has  no  grave,  important,  or  serious 
disease,  and  is  free  from  any  ailment  that 
seriously  atTecta  the  general  soundness  or 
healthfulness  of  the  system.  A  mere  tem- 
porary indisposition,  which  does  not  tend  to 
weaken  or  undermine  the  constitution,  at 
the  time  of  taking  membership,  does  not 
17L.R.A.(N.S.) 


render  the  policy  void."  Barnes  v.  Fidelity 
Mut  Life  Asso.  101  Pa.  618,  45  L.R.A.  264, 
43  Atl.  341.  To  like  effect,  see  Plumb  v. 
Penn  Mut.  L.  Ins.  Co.  108  Mich.  04,  65  N. 
W.  611;  Packard  v.  Metropolitan  L.  Ins.  Co. 
72  N.  H.  1,  64  Atl.  287;  Genung  v.  Metro- 
politan L.  Ins.  Co.  60  App.  Div.  424,  69  N. 
Y.  Supp.  1041;  Metropolitan  L.  Ins.  Co. 
V.  Howie,  62  Ohio  St.  204,  66  N.  E.  008; 
Woodmen  of  the  World  v.  Loeklin,  28  Tex. 
Civ.  App.  486,  67  S.  W.  331. 

And  tne  question  whether  the  insured  was 
in  good  health  at  the  stipulated  time  is  usu- 
ally for  the  jury.  Plumb  v.  Penn  Mut.  L. 
Ins.  Co.;  Packard  v.  Metropolitan  L.  Ins. 
Co.;  Genung  V.  Metropolitan  L.  Ins.  Co.;  and 
Barnes  v.  Fidelity  Mut.  Life  Asso., — supra. 

The  liability  of  the  insurer  depends  on  the 
actual,  not  the  apparent,  good  health  of  the 
assured  at  the  time  the  policy  is  to  take  ef- 
fect. Barker  v.  Metropolitan  L.  Ins.  Co. 
supra;  Thompson  v.  Travelers'  Ins.  Co.  13 
N.  D.  444,  101  N.  W.  900. 

And  the  liability  of  the  insurer  does  not 
depend  upon  the  knowledge  by  insured  of  his 
unsoundness,  but  upon  the  fact  itself.  Mot- 
ropolitan  L.  Ins.  Co.  v.  Howie,  62  Ohio  St. 
204,  S6  N.  E.  908,  also  S.  C.  on  subsequent 
appeal  68  Ohio  St.  614.  68  N.  E.  4;  Thomp- 
son T.  Traveler's  Ins.  Oo.  supra. 

Effect  of  incontestable  clause. 

In  Mutual  Reserve  Fund  Life  Asso.  v. 
Austin,  6  L.R.A.(N.S.)  1064.  73  C.  C.  A. 
498,  142  Fed.  398,  it  was  held  that  a  pro- 
vision in  an  Insurance  policy  that,  if  the 
policy  shall  have  been  in  continuous  force 
for  three  yram,  it  shall  thereafter  be  incon- 
testable, cannot  be  held  to  be  inapplicable  to 
a  policy  delivered  when  the  insured  was  not 
in  good  health,  on  the  theory  that,  hocause 
'  the  policy  provided  that  it  should  not  take 
effect  until  delivered  while  the  insured  was 
in  good  health,  it  never  was  in  force. 

Effect  of  csncelation. 
In  Kay  v.  Seenrity  Trust  &  Ii.  Ins.  Go. 
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for  insurance  would  not  have  been  prevent- 
ed by  knowledge  that  his  attending  physi- 
cian thought  be  had  heai't  disease,  since  h« 
would  have  relied  on  his  own  examination, 
in  admissible  in  an  action  upon  the  policy, 
as  pertinent  to  the  issue  whether  or  not 
he  was  misled  by  answers  in  the  applica- 
tion. 

(March  17,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  plaiatifT's  favor  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on 
a  life-insurance  certificate.  Affirmed. 

Statement  by  Ladd,  Oh.  J.e 

The  National  I4fe  Innuranee  AasoelaUon 


126  N.  C.  m,  36  S.  E.  246,  it  was  held  that 
a  provision  in  an  application  that  the  policy 
was  not  to  take  eifect  imtil  the  delivery  of 
the  policy  to,  and  payment  of  the  first  pre- 
mium by,  the  applicant  while  in  good  health, 
was  not  illegal,  nor  against  public  policy; 
and  the  insurer  did  not  waive  it  by  accept- 
ing a  portion  of  the  first  premium  at  the 
time  01  the  application,  and  sending  appli- 
cant a  letter  stating  that  the  application 
had  iH'en  received,  since,  conceding  that,  by 
approving  the  application,  the  minds  of  the 
parties  had  met,  yet  the  agreement  was  sub- 
ject to  tbe  condition  attached;  and  hence 
there  is  no  liability  of  insurer  on  the  policy 
when  it  was  canceled  by  insurer  while  in  the 
hands  of  its  agent  before  deliTeiy,  even 
though  at  such  time  the  applicant  was  in 
good  healUi,  and  did  not  consent  to  the  can- 
celation, but  shortly  thereafter  died. 

Effect  of  delivery  to  agent  as  delivery  to  as- 
sured. 

In  Mutual  L.  Ins.  Co.  t.  Sinclair,  24  Ky. 
L.  fiep.  1543,  71  S.  W.  853,  when  the  in- 
flurer  had  two  local  agents,  and  one  solicited 
the  insurance,  but,  by  an  understanding 
nmongthe  parties,  it  was  agreed  that  the  ap- 
plication should  be  forwarded  in  the  name  of 
the  second  agent,  and  it  was  accepted  and 
the  policy  mailed  to  such  second  agent, 
which  was,  during  his  absence  and  with  his 
consent,  taken  from  the  postofTice  by  the  first 
agent,  hut  never  delivered  to  applicant  be- 
cause, subsequently  to  the  application,  which 
stipulated  that  the  policj'  was  not  to  he  In 
force  until  the  first  premium  had  been  paid 
while  applicant  was  in  good  health,  the  ap- 
plicant had  received  a  pistol  shot  wound, — 
it  was  held  that  the  first  a^rent  was  the  agent 
of  insurer,  and  not  of  applicant;  and  there- 
fore that  delivery  to  the  first  agent  was  not 
delivery  to  the  applicant,  and  that  the  in- 
surer was  justified  in  withholding  the  policy 
because  of  the  illness  of  applicant,  and  could 
not  be  compelled  to  deliver  it  to  hira. 

In  NefT  v.  Metropolitan  L.  Ins.  Co.  39  Tnd. 
App.  250.  73  N.  E.  1041,  it  was  held  that, 
though  delivery  of  a  policy  to  an  agent  un- 
eonditionallT.  to  he  delivered  by  him  to  as- 
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issued  its  certifteate  fatsurii^  the  life  o' 
Thomas  S.  Roe,  October  7,  1903,  namii^  hb 
wife,  Sarah  D.  Roe,  as  beneficiary.  The  in 
sured  died  September  4,  1904,  sad  in  thir 
action  the  benefleaary  seeks  to  recover  th' 
indemnity  promised.  The  defense  inter- 
posed was  that  the  insured  procured  tbe 
medical  examiner  of  the  defendant  aHupuy 
to  report  him  as  a  fit  subject  for  insnnuiee, 
by  fniud,  and  that  the  certificate  never  took 
effect  owing  to  a  condition  therein  that  it 
should  not  become  operative  until  delivered 
to  the  applicant  in  good  health.  The  re- 
ply asserted  that  the  defendant's  agent  pre- 
pared the  application  and  procured  the  in 
Bured's  signature  thereto  without  reading  it 
to  him,  or  allowing  him  to  read  it,  tad. 
by  reason  thereof,  the  association  wss  a 

'  sured,  is  a  delivery  to  assured,  and  sue^ 
'  agent's  failure  or  refusal  to  deliver  will  no* 
prejudice  the  assured'a  rights,  yet,  that  then 
could  be  no  presumption,  in  the  absence  oi 
evidence,  that  the  principal  had  instruclK 
an  agent  to  deliver  a  policy  without  the  pay 
ment  of  the  first  premium  or  while  tbe 
plicant  was  sick,  in  plain  violation  of  tbe 
stipulations  of  the  policy  and  of  the  appli- 
cation. 

In  Kilcullen  v.  Metropolitan  L.  Ina.  Co. 
108  Mo.  App.  fll,  82  S.  W.  966,  a  receipt  ac 
companying  the  application,  and  given  on 
part  payment  of  the  first  premium,  stated 
that  no  insurance  is  in  force  until  a  policr 
is  issued  thereon  and  delivered  according  to 
its  terms;  and  the  policy  stipulated  that  "do 
obligation  is  assumed  by  this  ecHnpany  up- 
on this  policy  until  the  first  premium  is 
paid  and  the  policy  duly  delivered,  nor  an 
less,  upon  the  date  of  delivery,  the  insured 
is  alive  and  in  sound  health."  When  tlit 
policy  reached  the  local  agent  applicant  wu 
ill  and  subsequently  died,  for  which  reawo 
tbe  agent  refused  to  deliver.  The  court 
held  that  delivery  to  the  local  agent  was  not 
delivery  to  the  applicant,  although  the  policr 
provided  that  the  party  filling  out  the  appli- 
cation (which  was  done  by  said  agenti 
should  be  the  agent  of  the  applicant,  be- 
cause his  agency  for  the  applicant  was  limit 
ed  to  the  particular  act  of  filling  out  the 
blanks,  and  did  not  affect  bis  agency  for  the 
company  for  the  purpose  of  ddivery. 

Effect  of  refusal  to  deliver  because  of  innesi 
or  deaUi  of  assured. 

In  Paine  v.  Pacific  Mut.  L.  Ins.  Co.  2  C. 
C.  A.  459,  10  U.  8.  App.  260.  61  Fed.  689. 
the  application  stipulated  that  the  contract 
of  insurance  should  not  take  effect  until  the 
first  premium  was  paid  and  the  policy  deliv- 
ered during  the  lifetime  and  good  health  of 
applicant.  The  policy  was  not  issued  became 
applicant  became  ill  and  died.  It  was  held 
that  the  delivery  of  the  application  to  the 
local  agent  was  a  mere  proposal  to  become 
insured,  that  the  de«th  ol  the  applieant  rt- 
voked  the  offer,  that  thereafter  thete  could 
be  no  contract  because  am  of  the  partia  ni 
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topped  from  questioning  the  truthfulness  of 
the  statements  contained  therein.  After 
the  evidence  had  been  introduced,  the  court 
directed  a  verdict  for  plaintiff  and  entered 
judgment  accordingly.  The  defendant  ap- 
peals. 

Messrs.  Carr,  Hewitt,  Parker,  A 
Wright  and  SnlllTan  &  SulliTan  for 
appellant. 

idessrs.  Clark  A  Byers,  Roe  A  Roe, 
and  A.  A.  McfianchUn  for  appellee. 

XAdd,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

The  insut-ed  may  not  have  been  in  good 
health  at  the  time  the  certiUcate  was  is- 
sued to  him  by  the  defendant,  but  that 


alone  constitutes  no  defense.  The  associa' 
tion  was  not  prohibited  from  carrying  such 
a  risk,  nor  did  the  insured  owe  It  the  duty 
of  warning  it  against  such  an  undertaking. 
It  was  purely  u  matter  of  contract  between 
the  parties,  and,  if  each  acted  in  good  faith 
toward  the  other  in  making  it,  there  is  no 
reason  for  relieving  either  from  perform- 
ance, even  though  the  association  may  rue 
its  bargain.  Insurance  companies  and  as- 
sociations necessarily  act  through  agents, 
and  their  medical  examiners  are  the  aji^pnta 
whose  duty  it  is  to  inquire  into  the  innur- 
ability  of  the  applicants  for  insurance.  Un- 
less this  aenociation's  agent  was  purposely 
misled  by  the  deceased  and  inveigled  into 
recommending  him  to  the  association  as  a 
fit  subject  for  insurance,  when  bat  fftr  such 


cl^id,  because  the  aubjeet-matter  of  the  eon- 
tract  had  ceased  to  exist,  and  because  there 
was  no  communication  of  the  acceptance  of 
the  offer. 

In  Neff  v.  Metropolitan  L.  Ins.  Co.  supra, 
the  application  and  policy  contained  the 
stipulation  that  the  policy  should  not  be  in 
force  until  actual  payment  of  premium  and 
its  acceptance  by  the  company  during  the 
lifetime  and  good  health  of , applicant;  and 
the  policy  also  provided  that  no  obligation 
was  assumed  until  delivery,  nor  unless,  up- 
on the  date  of  delivery,  the  insured  was 
alive  and  in  sound  health;  that  premiums 
were  payable  at  the  home  ofBce.  The  appli- 
cation was  made  November  29,  1901;  it  was 
received  by  the  home  ofGce.  December  6 :  it 
was  executed  and  mailed  to  the  local  agent 
on  December  II,  and  received  by  him  De- 
cember 16.  Applicant  became  ill  December 
14.  and  died  December  15.  The  policy  was 
never  delivered  because  of  the  death  of  the 
applicant.  It  was  held  that  there  was  no 
liability  on  the  policy. 

In  Clark  v.  Mut.  L.  Ins.  Co.  129  Ga.  671, 
69  8.  E.  283,  the  application  and  policy  con- 
tained the  stipulation  that  the  policy  should 
not  become  binding  upon  the  insurance  com- 
pany until  the  first  premium  had  been  paid 
during  the  good  health  of  the  applicant. 
The  policy  was  issued  and  forwarded  to  the 
agent,  but,  before  delivery,  assured  died, 
and  it  was  never  delivered.  The  court  held 
that  "the  actual  payment  of  the  first  pre- 
mium during  the  good  health  of  the  appli- 
cant was  a  condition  precedent  to  the  lia- 
bility of  the  insurance  company  upon  said 
policy."  Hence  a  nonsuit  was  properly 
directed. 

In  St.  Louis  Mut.  L,  Ins.  Co.  v.  Kennedy, 
4  Bush,  450,  the  application  provided  that 
the  insurance  should  not  be  binding  until 
the  amount  of  the  premium  should  be  paid 
in  the  lifetime  and  good  health  of  assured. 
The  pronium  was  not  paid,  and  deliverv 
was  refused  hy  the  agent  because  of  the  ill- 
ness of  applicant,  which  had  occurred  after 
the  making  of  the  application,  and  from 
which  he  subsequently  died.  It  was  held 
that  there  was  no  liabilify  on  the  part  of 
■the  insurer.  , 
17T..R.A.(N.S.I 


In  Hills  V,  Penn.  Mut.  L.  Ins.  Co.  28  Ky. 
L.  Rep.  790,  90  8,  W.  644,  the  application 
stipulated  that  the  company  should  incur 
no  liabilify  until  the  application  had  been 
received,  approved,  the  policy  issued  by  the 
company,  and  delivered  and  paid  for  during 
the  lifetime  and  good  health  of  applicant. 
The  policy  was  issued  and  sent  to  the  agent, 
but  not  delivered  l)eGause  the  agent  learned 
of  the  illness  of  assured,  of  which  he  subse- 
quently died.  It  was  held  that  the  contract 
was  not  completed,  and  a  verdict  for  the 
company  was  properly  directed. 

In  Provident  Sav.  Life  Assur.  Soc.  v.  El- 
liott, 29  Ky.  L.  Rep.  662.  93  S.  W.  659.  an 
application  providing  that  the  company 
"shall  incur  no  liability  under  this  applica- 
tion until  it  has  been  received,  approved, 
and  a  policy  issued  thereon  and  the  pmnlum 
actually  paid  .  .  ,  during  ray  [assured'sl 
lifetime  and  good  health."  was  rejected  for 
certain  defect,  and  a  policy  issued  and  sent 
to  the  agent  with  instructions  to  have  the 
assured  sign  new  applications,  and  not  to 
deliver  the  policy  until  the  new  applications, 
which  also  contained  the  above  condition, 
were  signed.  At  the  time  the  policy  was  is- 
sued) and  when  it  reached  the  agent* a  post- 
office,  assured  was  ill,  and,  aa  as  died  the 
same  day,  the  policy  was  never  deliTered. 
It  was  held  that,  the  condition  not  having 
been  complied  with,  there  could  be  no  recov- 
ery. 

In  Schwarts  v.  Germania  L.  Ins.  Co.  18 
Minn.  448,  Gil.  404,  it  was  held  that,  U  the 
head  office  instructed  its  agent  not  to  de- 
liver the  policy  unless  the  assured  was  in 
good  health,  and  the  assured  was  not  in  good 
health,  and  the  agent,  for  that  reason,  re- 
fused to  deliver  the  policy,  there  was  no  com- 
pleted contract  on  which  the  company  wan 
liable. 

In  Kilcullen  v.  Metropolitan  L.  Ins.  Co. 
supra,  the  court  held  that  a  policy  eontain- 
ing  the  stipulation  that  no  obligation  is 
assumed  by  insurer  nnl^,  on  date  of  de- 
livery assured  is  alive  and  tn  sound  health, 
never  became  effective  when  the  local  agent 
refused  to  deliver  it  because,  when  it  reached 
him,  the  applieant  was  ill,  and  subsequently 
died. 
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deception  he  vottld  not  have  done  bo,  H  it 
eetopped  from  putting  in  issue  wliether,  nt 
the  time  of  the  issuuiee  or  delivery  of  the 
certificate,  he  is  a  fit  subject  for  insurance 
or  not.  Oode,  §  1812;  Weimer  T.  Eetmomio 
Life  AsK).  108  Iowa,  461.  79  N.  W.  123; 
Nelson  t.  Nederland  L.  Ins.  Go.  110  Iowa, 
600,  81  K.  W.  807;  Stewart  V.  Equitable 
Mnt.  life  Asso.  110  Iowa,  528.  81  N.  W. 
782;  Pt^tcrson  v.  Des  Moines  Ufe  Asso.  116 
Iowa,  668,  87  N.  W.  897.  In  other  words, 
the  insurer,  having  elected  to  investigate 
the  pbjsical  condition  of  the  insured,  is 
bound  by  the  inclusion  of  its  authorized 
agent  and  speciaiist,  unless  this  has  been 
induced  by  timud  or  deceit  on  the  part  of 
the  insured,  notwithstanding  any  warranties 
in  the  contract  to  the  contrary.  This  mere- 

In  Oliysr  v.  Mutual  L.  Ins.  Co.  97  Va. 
134,  33  S.  E.  636,  it  was  held  that  the  agree- 
ment in  the  application  that  the  policy 
should  not  take  effect  until  the  first  pre- 
mium was  paid  and  the  poli<7  delivered  dur- 
ing asBured's  continuance  in  good  health 
created  a  condition  precedent  to  the  com- 
pany's liability;  and  hence  there  could  be  no 
liability  on  a  policy  executed  in  accordance 
with  the  application  and  sent  to  the  local 
agent  for  delivery,  but  which  deliveiy  was 
in  good  faith  held  up  by  the  company  to  pve 
it  time  to  examine  into  the  truth  of  a  ma- 
terial warranty  in  the  application,  during 
which  time  assured  was  killed  while  hunt- 
inff,  and  the  poliCT  never  delivered. 

In  Girard  v.  Metropolitan  L.  Ins.  Co. 
Hap.  Jud.  Quebec,  20  C.  8.  632,  the  applica- 
tion provided  that  the  policy,  if  issued, 
should  be  in  force  only  when  the  premium 
should  have  been  actually  paid  whilst  as- 
fiured  was  alive  and  in  good  health.  A  por- 
tion of  the  premium  accompanied  the  appli- 
cation, and,  the  medical  examination  being 
•tatisfactorv.  a  policv  was  issued  in  New 
York  on  March  8,  and  placed  in  the  post- 
nffice  addressed  to  its  Montreal  ^^ent 
Marnh  9,  and  reached  him  March  10.  March 
8.  assured  bpcnme  ill,  and  died  on  the  mom- 
injj  of  Marfli  10.  Subsequently  plaintiff 
(wife  and  beneficiary)  tendered  the  balance 
of  the  premium  to  the  agent,  who  refused  to 
deliver  her  the  policy.  It  was  held  that, 
if  the  acceptance  nf  the  application  consti- 
tuted a  valid  contract  to  insure,  yet  this 
acopDtnnce  was  subordinate  to  the  aforesaid 
condition,  which  having  failed,  no  insurance 
exifted;  and  tlmt.  in  view  of  the  aforesaid 
pondition,  thp  placing  of  the  policy  in  the 
pofitnflRce  in  New  York  did  not  constitute  a 
delivery  of  it  to  assured. 

Effect  of  assured's  knowledge  of  his  condi- 
tion. 

In  Carmicliael  v.  John  Hancock  Mut.  L. 
Infl.  Co.  llfl  App.  Div.  291.  101  N.  Y.  Supp. 
002.  the  policy  provided  that  it  should  not  be 
binding  unless,  upon  its  date,  p  -tured  was 
alive  and  in  good  health.  Unku'iwn  to  in- 
surer, the  insured  was  not  in  good  health  at 
the  time  nf  the  application,  nor  upon  the 
17L.R.A.(N.S.) 


ly  requires  the  parties  to  deal  *M  arm's 
length"  when  oontracting,  and  without  res- 
ervation on  the  part  of  the  insurer  of  the 
right  to  reinvestigata  the  same  snbjeet,  aft- 
er th«  insured  has  departed  this  life,  with 
the  design  of  depriving  the  benefioary  of 
the  bounty  intended.  This  much  is  said  in 
response  to  counsel's  animadversions  on  tlie 
character  of  the  risk  undertaken  by  the 
assodation  in  issuing  its  certificate  of  in- 
surance to  the  deceased.  A  eompany  or  as- 
sociation is  entitled  to  no  more  coDsidera- 
tion  than  an  individual  in  being  compelled 
to  suffer  the  consequences  of  bad  bargins; 
and,  if  an  applicant  for  insurance,  witiiont 
practising  deception  either  by  false  repre- 
sentations or  eoncealing  facts  he  shonld  dis- 
close, can  obtain  a  policy  <tf  insurance  on 

dat«  of  the  policy.  A  recovery  was  not  al- 
lowed. 

It  was  held  in  Metropolitan  I>.  Ins.  Co.  v. 
Howie,  62  Ohio  St.  204,  66  K.  E.  908,  that  a 
provision  in  a  statute  that  incorrect  an- 
swers to  interrogatories  will  not  avoid 
policy  unless  it  Is  clearly  proven  that  svch 
answers  were  wilfully  false,  has  no  api^i- 
cation  to  a  condition  that  no  obligation  is 
assumed  unless,  upon  the  date  of  the  policy, 
the  insured  is  alive  and  in  sound  health; 
and  it  was  error  to  refuse  the  charge  that, 
if  assured  "was  not  in  sound  health  on  the 
dates  of  the  policies,  you  must  find  for  the 
defendant,"  even  if  aasnred  did  not  know  of 
the  unsoundness.  And  in  68  Ohio  9t.  614. 
68  N.  E.  4,  a  refusal  to  give  a  similar  in- 
struction, asked,  was  held  error. 

It  was  held  in  Packard  v.  Metropolitan  L. 
Ins.  Co.  72  N.  H.  1,  64  Atl.  287.  that  the 
ignorance  by  insured  that  he  was  not  in 
sound  health  had  no  effect  upon  a  condition 
that  no  obligation  was  assumed  unless,  up- 
on the  date  of  the  poli^,  the  assured  was  in 
sound  health. 

Effect  of  statutes  relieving  policy  holders 
from  representations  and  warranties. 

It  was  held  in  Barker  v.  Metropolitan  L. 
Ins.  Co.  188  Mass.  642,  74  N.  E.  945.  that  a 
statute  relating  merely  to  an  "oral  or  writ- 
ten misrepresentation  or  warranty  made  in 
the  negotiation  of  a  contract  or  policv  of  in- 
surance" had  no  relation  to  a  condition  in 
the  policy  itself  including  one  that  "no  ob- 
ligation is  assumed  by  the  company"  "un- 
less, upon  [its]  date  the  Insured  is  alive 
and  in  good  health." 

A  statute  providing  that  ft  is  no  defenne 
to  a  policy  that  false  answers  were  made  to 
interrogatories,  unless  the  answers  were  wil- 
fully false,  has  no  application  to  a  condition 
in  the  policy  that  no  obligation  is  assumed 
unlexs,  upon  its  date,  insured  is  alive  and  in 
sound  health.  Metropolitan  L.  Ins.  Co.  v. 
Howie.  62  Ohio  St.  204,  56  N.  E.  908. 

In  Hood  V.  Prudential  Ins.  Co.  22  Pa.  Su- 
per. Ct.  244.  it  was  held  that  noncompliance 
with  a  statute  relieving  policy  holders  from 
warranties  contained  in  their  applications. 
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his  iife,  even  though  not  a  good  risk,  we 
know  of  no  reason  for  not  enforeiiv  per- 
formanoe  of  its  conditions. 

1.  The  insured  was  not  a  fit  subject  for 
insurance,  but,  as  said  before,  this  did  not 
prevent  the  defendant  from  promising  in- 
demnity  upon  his  death.  He  did  not  know* 
ingly  mislead  the  medical  examiner  as  to 
his  physical  condition,  nor  was  such  exam- 
iner  deceived.  The  deceased  was  examined 
by  a  physician,  acting  for  the  defendant, 
who  recommended  the  risk.  It  is  estopped, 
then,  from  setting  up  as  a  defease  "that 
the  assured  was  not  in  the  condition  of 
health  required  by  the  policy  at  the  time 
of  the  issuance  or  delivery  thereof,  unless 
the  .  ■  .  [report  of  the  physidan]  was 
procured  by  or  through  the  fraud  or  deceit 


of  the  assured."  Code,  %  1812.  To  coo- 
stituto  such  fraud  or  deceit,  there  must 
have  been  an  intention  to  deceive,  and  the 
examiner  must  have  tVlied  on  false  state- 
ments or  representations  made  by  the  as- 
sured, or  been  misled  by  the  concealment  of 
facts  which  good  faith  required  him  to  dis- 
close. Boddy  V.  Henry,  126  Iowa,  81,  101 
N.  W.  447;  Ley  v.  Metropolitan  L.  Ins.  Co. 
120  Iowa,  203.  94  N.  W.  568.  Had  the  nego- 
tiations for  insurance  continued  after  the 
application  had  been  made,  and  the  health 
of  the  applicant  become  impaired  in  the 
meantime,  good  faith  might  have  required 
that  he  disclose  the  fact.  See  Equitable  Life 
Aasur.  Soo.  v.  McElroy,  28  C.  C.  A.  365,  49 
U.  a  App.  548,  83  Fed.  631;  Cable  v.  United 
SUtei  L.  Ina.  Go.  49  a  0.  A.  216,  lU  Fed. 


unless  they  are  attached  to  the  policy,  did 
not  prevent  insurer  from  proving  by  the 
medical  examiner  substantive  facts,  not  con- 
nected with  the  representations  contained  in 
the  application,  showing  that  assured  was 
not  in  sound  health  at  the  date  of  the  policy, 
within  the  meaning  of  a  stipulation  therein 
that  no  claim  shall  be  paid  on  the  inlicy  un- 
less, on  its  date,  the  assured  Is  in  sound 
health. 

Waiver — who  waive  t 

In  Metropolitan  L.  Ins.  Co.  v.  Willis,  3? 
Ind.  App.  48,  76  N.  E.  S60.  it  was  held  that 
a  provision  that  the  "contract  shall  not  lie 
binding  upon  the  company  unless,  upon  its 
date  and  delivery,  the  insured  is  alive  and  in 
fiound  health,"  may  be  waived  by  an  agent 
who  has  authority  to  write  applications  and 
collect  the  premiums  and  turn  them  over  to 
the  company;  that  his  knowledf^  must  be 
imputed  to  the  company. 

In  Connecticut  Indemnitv  Asbo.  v.  On^n, 
21  Ky,  L.  Rep.  717,  62  S.  W.  959,  the  appli- 
cation stated  that  the  policy  should  not  he 
valid  unless  the  premiiun  was  paid  by  the 
insured  when  in  good  health.  At  the  time 
of  the  delivery  of  the  policy  and  payment  of 
the  premium  the  insured  was  ill  to  the 
knowledge  of  the  agent  who  made  the  de- 
livery and  received  the  policy.  It  was  held 
that  the  condition  could  be  waived  by  the 
company,  and  that  "an  agent  who  has  au- 
thority to  take  applications  for  insurance, 
and  power  to  collect  the  premium  and  remit 
the  same  to  the  company,  as  was  done  in 
this  case,  clearly  has  the  power  to  deter- 
mine an  to  whether  the  insured  is  entitled 
to  receive  the  policy,  and  to  waive  any  ques- 
tion as  to  sound  health." 

A  gmeral  agent  to  take  applications  and 
deliver  policies  may  waive  the  condition  re- 
quiring delivery  of  the  policy  when  assured 
is  in  good  health,  by  delivering  with  knowl- 
edge of  bad  health.  Ames  v.  Manhattan  L. 
Ins.  Co.  31  App.  Div.  180,  67  N.  Y.  Supp. 
769,  affirmed  without  opinion  in  167  N.  Y. 
564,  60  N.  E.  1106;  Oenung  v.  Metropolitan 
L.  Ins.  Co.  60  App.  Div.  424,  69  N.  Y.  Supp. 
1041. 

It  was  held  in  Ormond  v.  Fidelity  Life 
17L.R.A.(N.S.) 


Asso.  96  N.  C.  158,  I  S.  E.  796,  that  a  pro- 
vision that,  under  no  circumstances,  snail 
the  policy  be  in  force  until  the  actual  pay- 
ment of  the  annual  dues  during  the  life- 
time and  good  health  of  the  applicant,  "con- 
stitutes a  condition  precedent,"  >nd  that 
"no  agent  can  dispense  with  its  require- 

— effect  of  proviKlon  that  only  certain  of- 
flcen  may  waive. 

A  stipolation  in  an  application  or  polic? 
that  no  one  otlier  than  certain  general  oi- 
flcera  named  shall  have  power  to  make,  al- 
ter, or  discharge  contracts  or  waive  for- 
feitures is  valid;  and  no  olher  agent  can 
bind  the  company  by  waiving  the  condition 
that  the  policy  is  not  to  take  effect  unless 
the  insured  is  in  good  health  at  the  time  of 
delivery  or  date  of  policy,  or  when  the  first 
premium  is  inid.  Paine  v.  Pacific  Mut. 
L.  Ins.  Co.  a  C.  C.  A.  469,  10  U.  S.  App.  2B6, 
81  Fed.  089:  Powell  v.  Prudential  Ins.  Co. 
(Ala.)  45  So.  208;  Reese  v.  Fidelity  Mut. 
Life  Asao.  Ill  Ga.  482,  36  S.  E.  637;  Neff 
V.  Metropolitan  L.  Ins.  Co.  39  Ind.  App. 
250.  73  N.  E.  1041;  McClave  v.  Mutual  Re- 
•rervc  l^md  Life  Asso.  65  N.  J.  U  187,  28 
Atl.  78;  Bowen  v.  Mutual  L.  Ins.  Co.  20  S. 
D.  103,  104  N.  W.  1040.  Contra,  National 
L.  Ins.  Co.  V.  Tweddell,  22  Ky.  L.  Rep.  881, 
58  S.  W.  699. 

But  in  Northwestern  Life  Asso.  v.  Findley. 
29  Tex.  Civ,  App.  494,  68  S.  W.  695,  it  was 
held  that,  notwithstanding  a  stipulation  in 
the  policy  that  "agents  or  collectors  have 
no  authority  to  alter  or  discharge  any  con- 
tract in  relation  to  this  insurance,  or  to 
waive  any  forfeiture  thereof,"  a  provision 
that  the  policy  shall  not  become  opera- 
tive until  the  first  premium  Is  paid  and  the 
policy  actually  delivered  to  the  insured  wUle 
m  good  health  may  be  waived  by  an  agent 
having  authority  to  collect  premiums,  and 
vested  with  discretion  to  withhold  delivery 
of  the  policy  if  he  finds  insured  is  not  in 
good  health;  and  that  the  stipulation  re- 
lates only  to  mere  clerks  having  no  au- 
thority to  collect  premiums,  or  to  withhold 
deliveiy  if  insured  is  not  in  good  health. 

It  was  held  in  Hancock  Mut.^  Ins.  Co. 
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19.  But  there  was  no  showing  of  any 
delay  or  of  may  impairroent  of  hia  health 
tubeequent  to  the  examination  and  before 
the  delivery  of  the  Certificate.  Undoubtedly, 
stmie  of  the  etatements  in  the  application 
were  not  correct.  For  instance,  it  was  said 
in  answer  to  questions,  that  he  had  never 
had  any  illness,  that  he  had  not  consulted 
physicians,  that  he  had  no  disease  of  the 
heart,  and  that  he  was  in  good  health.  He 
had  been  consulting  a  physician  for  several 
months,  and,  according  to  the  testimony  of 
the  doctor,  was  then  afBicted  with  a  fatal 
disease  of  the  heart;  but  the  evidence  that 
Roe  was  iKtt  aware  of  the  nature  of  these 
answers  is  oondusive.  The  defendant's 
agent  prepared  the  application  from  inf  OTma- 
tion  obtained  from  another  applicatitm  the 

V.  Schlink,  175  ni.  284,  61  N.  E.  796,  that 
an  agent  with  power  to  solicit  insurance, 
receive  the  application,  forward  it  to  the 
insurer,  receive  the  poti<^  when  issued,  col- 
lect the  premium,  and  deliver  the  policy,  baa 
authority  to  waive  a  condition  in  the  policy, 
including  one  that  it  shall  not  take  effect 
until  delivered  and  the  first  premium  paid 
during  the  good  health  of  the  insured,  even 
though  the  policy  provides  that  no  one  ex- 
cept the  president  or  secretary  is  authorized 
to  make  alterations^  discbarge  contracts,  or 
ynivB  forfeitures. 

— effect  of  delivery  while  assured  is  111. 

In  Cable  v.  United  States  L.  Ins.  Co.  40 
C.  C.  A.  216,  111  Fed.  19,  reversed  on 
juriadictional  grounds  without  prejudice,  in 
ISl  U.  S.  288,  48  L.  ed.  188,  24  Sup.  Ct. 
Rep.  74,  the  application,  which,  by  its  terms, 
was  made  a  part  of  the  polity,  stipulated 
that  the  poIiCT  should  take  effect  only  upon 
payment  of  the  first  premium  and  delivery 
of  the  policy  while  insured  was  in  sound 
health  and  insurable  condition.  After  the 
application,  but  before  delivery,  the  appU- 
cant  became  Reriously  ill,  and,  while  in  tiiis 
condition,  the  corapany'B  agent  delivered  the 
policy  to  assured's  agent,  and  received  from 
him  the  first  premium,  after  being  told 
of  the  innesB  of  assured,  but  without 
its  seriousness  being  disclosed.  It  was 
held  that  the  provision  that  the  application 
is  to  be  considered  as  a  part  of  the  policy 
makes  the  statements  therein  as  to  health, 
warranties,  which  speak  from  the  time  of 
delivery;  and  hence,  the  assured's  health 
having  changed  at  the  time  of  delivery,  they 
were  broken  as  soon  as  made;  that,  inde- 
pendently of  this  provision,  an  absolute 
duty  rested  upon  the  assured  to  disclose  any 
change  of  health  after  the  application;  that, 
full  disclosure  of  assured's  health  not  hav- 
ing been  made  to  the  agent  of  the  company, 
there  was  no  waiver  of  the  condition  and 
warranty. 

In  Reese  v.  Fidelity  Mut.  lafe  Asso.  supra, 
the  application  and  policy  stipulated  that 
the  policy  should  not  become  binding  on  in- 
surer until  the  first  payment  had  been  ac- 
tually received  by  insurer  during  the  Hfe- 
I7L.R.A.(N.S.) 


insiured  had  made  to  another  eompuy  sow 
time  previous,  and,  by  representing  to  him 
that  the  application  was  prepared  aeeording 
to  the  association's  requirements,  indeed 
liim  to  sign  it.  The  application  was  pre- 
!  pared  in  c(«inection  with  many  others,  end 
the  manner  of  doing  so  was  with  the  con- 
sent of  the  secretary  of  the  defendant  as- 
sociation. The  only  evidence  that  Roe  mav 
have  known  where  the  agent  obtained  ib^ 
infOTmation  was  that  of  the  latter,  who 
stated:  "I  asked  him  to  bring  down  his  old 
policy  that  I  could  just  copy  from  the  pol- 
icy I  had  written  him  up  in  the  Xorth- 
western  Fraternal  Reserve,  and  that  1 
permission  from  Mr.  Pyle  to  do  so."  From 
this,  deceased  could  not  well  have  inferred 
that  the  agent  intended  to  make  use  of  tbe 

time  and  good  health  of  assured.  The  policr 
was  issued  and  sent  to  the  local  agent  whilr 
the  assured  was  in  good  health,  but  was  not 
delivered*  nor  the  &9t  payment  paid,  ontil 
assured  had  become  seriously  ill.  Hie  comi 
held  the  insurer  not  liable,  saying:  'Tt  it 
clear  from  these  explicit  and  unambigaom 
terms  of  the  contract  between  the  applicant 
and  the  association  that  the  latter  merely 
entered  into  an  executory  agreement,  tif 
performance  of  which  alMolutely  depended 
upon  the  contingency  that  the  first  premium 
on  tbe  policy  should  be  aetoally  paid  darin<: 
the  applicant's  good  health.  'This  prereqei- 
site  had  to  be  complied  with  before  the  pol- 
icy could  become  effectual.**  And  this  was 
true  although  the  local  agent  knew  of  the 
illness  at  the  time  he  delivered  the  poli^ 
and  received  ^he  first  prranium. 

In  Anders  v.  Life  Ins.  Clearing  Co.  62 
Neb.  686.  87  N.  W.  331,  a  policy  containiit): 
this  provision :  "This  policy  shall  not  take 
effect  until  the  first  premium  thereon  shall 
have  been  paid  ...  in  accordance  with 
the  premium  receipt  aeoompanying  the  same, 
and  while  the  insured  is  in  good  health,  u 
evidenced  by  the  health  certiflcatea  properly 
executed  and  furnished  to  the  company,"— 
was  wrongfully  delivered  by  the  agent  tn 
the  assured,  who,  after  the  application,  had 
become  ill,  withont  requiring  payment  of  the 
premium  or  the  execution  of  the  health  cer- 
tificates. It  was  held  that  the  payment  of 
the  premium  and  the  execution  of  the  health 
certificates  were  conditions  precedent  to  the 
insurer's  liability,  and,  these  not  having  been 
complied  with,  there  could  be  no  recoverv 
notwithstanding  the  delivery.  It  was  inr- 
ther  held  that,  although  the  blank  certiftcste 
was  never  delivered  to  assured,  yet.  from  tlip 
provision  of  the  policy  above  mentioned  and 
also  a  stipulation  in  the  application  thnt 
the  policy  should  not  take  effect  until  the 
first  premium  should  be  paid  during  the 
good  health  of  applicant,  that  assured  wa^ 
bound  to  take  notice  tiiat  the  policy  di^ 
not  take  effect  until  he  had  paid  the  jn- 
mi  urn  and  given  some  sort  of  certificate  that 
he  was  in  good  health  at  the'  time  of  fiy- 
ment  of  tbe  premium  and  delivery  of  the 
policy. 

In  Maloney  v.  Northwestern  Maamle  Aid 
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ipplioation,  imtead  of  the  poUey;  and,  fur- 
>.her,  that  it  was  his  purpose  to  copy  the 
answers  made  in  that  application  of  the 
year  previous.  The  physician  testified  on 
Jirect  examination  that  he  looked  over  the 
answers,  and  that  to  his  inquiries  the  ap- 
plicant said  he  understood  them,  and  that 
they  were  correct;  but,  on  cross-examina- 
tion, the  witness  admitted  that  he  did  not 
remember  whether  he  asked  him  if  the  an- 
Hwera  were  true  or  not,  and  explained  that 
if  he  did  not  it  was  through  oversight.  As 
the  applicant  knew  nothing  of  the  contents 
of  the  application,  he  could  hardly  have 
^nade  these  statements  to  the  medical  exam- 
iner, and  the  tatter's  testimony  as  a  whole 
iwhows  conclusively  that  he  had  no  recollee- 
■iion  of  the  deeeaaed  having  said  that  the 


answers  were  correct,  but  liad  testified  Id 
reliance  on  his  custom.  Without  knowledge 
of  what  the  application  contained,  and  hav- 
ing signed  it  on  the  assurance  of  the  agent 
that  he  had  prepared  it  according  to  the 
rules  and  regulations  of  the  association,  how 
can  it  be  said  that  he  acted  in  bad  faith 
toward  the  insurer?  If  the  association  was 
deceived,  this  was  owing  to  the  neglect  or 
wrongful  mannw  of  its  agent  in  the  prep- 
aration of  the  application  under  the  sanc- 
tion of  its  secretary,  and  not  because  of 
any  deception  practised  by  the  deceased. 
For  this  reason,  the  defendant  is  estopped 
from  setting  up  the  falsity  of  the  answers 
in  the  application  as  a  defense.  Stone  v. 
Hawkeye  Ins..  Co.  68  Iowa,  738,  56  Am. 
Bep.   870,   28  N.   W.  47;   DonneUy  v. 


jlSBo.  8  App.  Div.  675, 40  N.  Y.  Supp.  918,  it 
was  held  that  a  provision  of  a  policy  that 
It  should  not  take  effect  until  payment  of  the 
lirst  premium  and  delivery  of  the  policy 
while  the  insured  was  in  good  health,  was 
uot  waived  by  the  agent's  receipt  of  the 
premium  from,  and  delivery  of  the  policy  to, 
a  third  person,  who  informed  the  agent  of 
assnied's  illness,  but  did  not  state  its  seri- 
ousness,—espedally  when,  two  days  before, 
assured  sent  a  statement  to  insurer  stating 
that  he  was  in  good  health. 

In  Grier  v.  Mutual  L.  Ins.  Go.  132  N.  C. 
642,  44  S.  E,  28,  the  application  was  made 
February  26,  the  policy  was  executed  March 
ft. -but  dated  Februaiy  i6,  applicant  became 
ill  March  6,  the  policy  was  delivered  1^  the 
agent  March  14  with  knowledge  of  appli- 
v^ant's  illness,  and  the  premium  was  then 
tendered  him,  but,  for  convenience  of  the 
i^nt,  was  not  then  paid,  hut  was  paid  a 
little  later,  and  sent  to  the  district  agent 
tin  March  16.  On  March  18,  applicant  died. 
Jtoth  the  policy  and  the  application  provided : 
If  the  application  is  approved  and  a  policy 
is  issued,  it  shall  be  in  force  from  the  date 
of  the  application.  The  application  alone 
i  which,  so  far  as  appears,  is  not  made  a  part 
of  the  policy)  provided:  The  contract  shall 
not  take  effect  until  the  first  premium  shall 
have  been  paid  during  the  applicant's  con- 
tinuance in  good  health;  and  further  recited 
that  the  agent  had  given  the  insured  a  bind- 
ing receipt  "signed  by  the  secretary  of  the 
company,  making  the  insurance  in  force  from 
this  date,  provided  this  application  shall  be 
approved  and  the  policy  signed  by  the  secre- 
tary at  the  head  office  of  the  company  and 
issued."  The  court  held:  "The  provision  in 
the  application  that  the  contract  shall  not 
take  ^ect  until  the  first  premium  shall  have 
been  paid  during  the  applicant's  continuance 
■in  good  health  Is  only  a  provisional  agree- 
unent  authorizing  the  company  to  withhold 
ihe  delivery  of  the  policy  until  such  payment 
in  good  health;  but,  when  the  company  ac- 
tually delivers  the  policy,  then  it  is  estopped, 
in  the  absence  always  of  fraud,  to  as- 
nert  that  its  solemn  contract  is  void  either 
on  account  of  nonpayment  of  premium,  or 
of  ill  health,  which  stipulatimis  were  as- 
17L.R.A.(N.S.) 


serted  in  the  application  as  conditions  to  ex- 
cuse it  from  such  delivery,  and  are  not 
grounds  to  invalidate  the  policy  after  it 
has  been  delivered." 

In  Metropolitan  L.  Ins.  Co.  v.  Howie,  82 
Ohio  St.  204.  56  N.  E.  908,  a  policy  contain- 
ing the  stipulation  that  "no  obligation  is 
assumed  by  this  company  upon  this  policy 
until  the  first  premium  has  been  paia,  nor 
prior  to  the  date  of  the  poli<7,  nor  unless 
upon  said  date  the  insured  is  alive  and  in 
sound  health,"  was  delivered  while  assured 
was  in  poor  health,  but,  so  far  as  appears, 
without  knowledge  of  such  ill  health  on  the 
part  of  the  company.  It  was  held  that  the 
company  was  entitled  to  an  unconditional 
charge  that  the  jury  must  find  for  insurer  if, 
on  date  of  the  poliqr,  or  when  It  was  de- 
livered, sMured  was  not  in  sound  hralth. 
A  similar  ruling  was  made  in  68  Ohio  St. 
614.  68  N.  E.  4. 

A  general  agent,  with  power  to 'take  ap- 
plications and  deliver  policies,  by  delivering 
the  policy  to  assured  with  knowledge  of  his 
ill  health,  thereby  waives  a  condition  there- 
in that  it  is  not  valid  unless  issued  during 
the  good  health  of  the  person  insured  (Ames 
V.  Manhattan  L.  Ins.  Co.  81  App.  Div.  180, 
62  N.  Y.  Supp.  759,  affirmed  without  opinion 
in  167  N.  Y.  684,  60  N.  G.  1106) ;  or  one 
that  "no  obligation  is  assumed  .  .  .  un- 
til the  first  premium  has  been  paid  and  the 
policy  duly  delivered,  nor  unless,  upon  the 
date  of  delivery,  the  insured  is  alive  and  in 
sound  health"  { Genung  v.  Jletropolitan  L. 
Ins.  Co.  60  App.  Div.  424,  69  N.  Y.  Supp. 
1041). 

In  Packard  v.  Metropolitan  L.  Ins.  Co. 
72  N.  H.  1.  64  Atl.  287,  the  application  and 
policy  contained  the  stipulation  that  "no 

obligation  is  assumed  by  the  company  prior 
to  the  date  hereof,  nor  unless,  on  said  date, 
the  insured  is  alive  and  in  sound  health.'^ 
On  the  date  of  the  policy  and  of  the  delivery 
assured  suffered  from  a  heart  disease.  Aft- 
er quoting  the  above  provision,  the  court 
said :  "The  defendant's  promise  was  not 
absolute,  but  conditional.  The  existence  of 
life  and  sound  health  in  the  insured  was  a 
condition  precedent  to  the  promise  of  in- 
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Cedar  Rapids  Ins.  Go.  70  Iowa,  «98,  28  N. 
W.  607.  Th«  above  are  fln-msuraniM  cases, 
but  the  same  role  is  applicable  to  oom- 
panies  or  assodatioas  insuring  Uves  as  well. 
Continental  L.  Ins.  Co.  t.  Cbamberlabi,  132 
U.  8.  804,  88  L.  «d.  341,  10  Sup.  Ot  Rep. 
87:  Tsmmink  v.  Metropolitan  L.  Ins.  Co. 
72  Zffieh.  888,  40  N.  W.  468.  Of  course,  Roe 
was  aware  that  he  was  not  in  good  holth; 
but  there  is  not  a  word  in  this  record  to 
indicate  that  he  Imew  that  he  was  alBieted 
with  a  fatal  disease,  or  that  his  malady 
was  other  than  temporary.  The  physician 
who  treated  him  testified  that,  though  he 
cautioned  him  to  be  careful  of  himself,  he 
avoided  discouraging  him.  There  is  no 
showing  that  anything  was  done  to  ob- 
Tiate  the  fullest  inquiry  and  examination. 

surance."  And  it  accordingly  held  that  the 
insurer  was  not  liable. 

It  was  held  in  Thompson  v.  Travelers'  Ins. 
Co.  13  N.  D.  444,  101  N.  W.  900,  that  de- 
livery  of  the  policy  and  acceptance  and  re> 
tenti<m  of  the  premium  while  assured  is  ill 
do  not  estop  the  insurer  from  relying  on  the 
condition  l^at  the  policy  shall  not  take  ef- 
fect unless  the  premium  is  paid  while  as- 
sured is  in  good  health,  when  insurer  has 
no  knowledge  of  Uie  facts  constituting  the 
breach. 

The  delivery  of  a  policy  with  notice  of  the 
insured's  illness  will  not  preclude  the  com- 
pany from  asserting  that  it  shall  take  effect 
only  upon  delivery  and  payment  of  the  first 
premium  during  the  good  health  of  assured, 
when  the  serious  nature  of  the  illness  is  con- 
cealed from  the  insurer.  Cable  v.  United 
States  L.  Ins.  Co.  49  C.  C.  A.  216,  111  Fed. 
10;  Powell  V.  Prudential  Ins.  Co.  (Ala.) 
45  So.  208,  supra;  Thompson  v.  Metropolitan 
L.  Ins.  Co.  99  N.  Y.  Supp.  1006. 

But  see  Korthwestem  Life  Asso.  v.  Find- 
ley,  29  Tex.  Civ.  App.  404.  68  S.  W.  695, 
holding  that  an  agent,  having  authority  to 
collect  premiums  and  vested  with  discretion 
to  withhold  delivery  of  the  policy  if  he  finds 
assured  is  not  in  good  health,  by  delivering 
a  policy  and  accepting  the  first  premium 
with  knowledge  of  the  ill  health  of  the  ap- 
plicant thereby  waives  the  provision  that 
the  policy  shall  not  become  operative  until 
the  first  premium  is  paid  and  tiie  policy  ac- 
tually delivered  to  assured  while  in  good 
health. 

—effect  of  delivery  after  death  of  assured. 

In  Powell  V.  Prudential  Ins,  Co.  supra, 
the  application  stipulated  that  the  policy 
should  not  take  effect  until  delivered  and  the 
first  premium  paid  while  the  health  of  the 
applicant  was  in  the  same  condition  as  de- 
scribed in  the  application,  and  that  the  ap- 
plication should  be  a  part  of  the  policy. 
The  premium  was  paid  by  a  third  party, 
without  the  knowledge  of  applicant,  while  he 
was  very  ill,  and  without  informing  the 
agent  of  his  condition,  and  the  policy  was 
not  delivered  until  after  the  death  of  ap- 
17L.R.A.(N.S.) 


As  the  agent  pr^iarad  the  applieatioa  and 
represented  it  to  be  in  aooord  with  raka  and 
regulaticns  of  the  aasoeiatioD,  Boe  uraa  not 
bound  to  aaeertaiB  Its  eontmta,  fast  ought 
rely  upon  the  association  having  ecvnctly 
stated  the  facts.  Donnelly  t.  Oedar  RapUs 
Ins.  Co.  supra.  The  association  was  cfaargied 
with  knowledge  of  facts  broi^^t  to  the 
attention  of  its  agent;  and,  therefore,  as 
it  issued  the  certificate  with  knowledge  of 
how  the  application  was  filled  oat  and 
signed,  it  caiuiot  be  heard  to  complam  that 
through  the  acts  of  Its  own  agent  it  had 
been  misled  ud  deceived.  See  Gumett  T. 
Atlas  Mut.  Ins.  Go.  124  Iowa,  547,  100  N. 
W.  642;  Helm  t.  Andior  F.  Lw.  Go.  182 
Iowa,  177,  109  N.  W.  605. 
2.  The  evidence  concerning  the  prepaim- 

plicant.  When  the  illness  b^an,  does  not  ap< 
pear.  The  court  said :  "Here  we  find  that 
two  absolute  conditions  precedent  of  the  con- 
tract of  insurance  were  set  aside  or  annulled 
in  what  the  friends  of  the  deceased  attempt- 
ed to  do,  in  that  the  first  premium  was  never 
paid  by  the  assured  nor  anyone  for  him,  and 
if,  by  any  possible  construction,  it  could 
be  held  that  it  was  paid,  it  is  not  pretended 
that  the  assured  was  not  fatally  sick  at  the 
time,  of  which  fact  the  company  was  igno- 
rant ;  and,  further,  it  is  not  denied  that  the 
policy  was  never  delivered — if  what  was  done 
could  possibly  amount  to  a  delivery — until 
after  the  death  of  the  assured.  To  bold  that 
the  policy  was  good  under  snch  circum- 
stances  would  be  to  abrogate  and  set  aside 
the  contract  of  insurance,  and  hold  the  com- 
pany liable  for  a  payment  of  the  policy 
against  the  very  terms  of  its  contract." 

In  Reserve  Loan  L.  Ins.  Co.  v.  Hockett. 
36  Ind.  App.  89.  73  N.  E.  842,  the  application 
and  policy  contained  the  stipulation  that  the 
policy  "Bbalt  not  take  effect  until  the  first 
premium  is  paid.  .  .  .  nor  unless  the 
insured  is  in  good  health  at  the  time  of  its 
delivery  to  him."  The  first  premium  was 
paid  at  the  time  of  the  application,  and  a  re- 
ceipt given  saying  that  the  payment  should 
not  create  any  liability  until  a  policy  had 
been  issued.  Thereafter  assured  died  and  a 
policy  was  issued  dated  as  of  the  time  of 
application  and  mailed  to  assured  after  his 
death,  but  in  ignorance  thereof,  lite  court 
held  that  there  were  two  conditions  preced- 
ent to  the  contract  of  insurance  taking  ef- 
fect, that  the  condition  as  to  payment  of 
premium  was  complied  with,  that  "the  second 
— as  indispensable  to  the  taking  effect  of  the 
policies  as  the  first — was  never  complied 
with,  and  could  never  be  complied  witii.  be- 
cause the  life  of  the  applicant  had  ended  be- 
fore the  policies  were  written  and  issued.** 

McClave  v.  Mutual  Reserve  Fund  Life  As- 
so. 65  N.  J.  L.  187,  26  Atl.  78,  held  that  a 
p»oltcy  providing  that  it  would  not  be  binding 
until  delivered  to  assured  during  his  life 
and  while  in  good  health  had  no  validity 
when  not  delivered  until  after  the  death 
of  assured;  nor  was  such  provision  waived 
by  the  knowledge  of  the  death  by  tkt  agent 
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tion  of  the  application  was  received,  not  to 
■vaxj  or  contradict  a  written  instrument,  bat 
for  the  sole  purpose  of  estopping  the  as- 
sociation from  availing  itself  of  the  falsity 
of  the  statements  contained  therein  as  a 
defense,  and  was  admissible.  Parno  v.  Iowa 
Merchants'  Mut.  Ins.  Co.  114  Iowa,  132,  86 
N.  W.  210,  and  cases  cited. 

3.  Nor  was  the  physician  shown  to  hare 
been  deceived.  He  testified,  in  substance, 
that  he  paid  no  attention  to  the  statement 
in  the  application  that  the  insured  was  in 
good  health,  and  would  not  had  the  answer 
been  in  the  negative,  and  the  same  was  true 
of  the  answer  that  he  had  "no  palpitation  or 
disease  of  the  heart;"  that  he  did  not  rely 
on  statements  contained  in  the  application 
as  to  the  applicant's  general  eondition  of 


health,  hut  did  rely  upon  the  Investigation 
he  made  by  actual  examination;  that  this, 
with  the  family  history  and  deceased's 
statement  that  he  suffered  from  rheuma- 
tism, furnished  the  basis  for  bis  report. 
He  admitted,  however,  that,  had  the  insured 
stated  that  he  was  being  treated  by  a  phy- 
sician, he  would  have  consulted  the  latter 
before  reporting  to  the  company,  and  would 
have  respected  his  opinion,  but  would  have 
relied  on  his  own  examination;  and,  fur- 
ther, that,  even  though  that  physician  had 
said  that  the  applicant  had  the  heart  dis- 
ease, as  he  did  at  the  trial,  he  would  have 
concluded  that  he  was  mistaken;  that,  inde- 
pendent of  what  he  might  have  ascertained 
from  the  physician  treating  him,  taking  in- 
to oonsideration  the  carefni  physical  exam* 


who  delivered  the  policy,  when  such  policy 
said  that  no  agent  had  authority  to  make, 
alter,  or  discharge  contracts  without  the 
written  consent  of  certain  general  officers 
named.  It  was  further  held  that  the  ap- 
proval and  acceptance  of  an  application 
which  provided  that  the  policy  should  not 
he  in  force  until  the  actual  payment  of  the 
first  annual  dues  and  delivery  of  the  policy 
during  the  lifetime  and  good  health  of  as- 
sured gave  merely  a  right  to  tender  such  an- 
nual dues  while  in  good  health,  and  demand 
a  policy;  but,  when  such  tender  was  not 
made,  no  right  of  action  accrued. 

In  Roblee  v.  Masonic  Life  Asso.  38  Misc. 
481,  77  N.  Y.  Supp.  1098,  an  application 
for  membership  in  a  benefit  society  pro- 
vided that  it  should  not  be  in  force  until 
a  certiflcaf«  of  membership  had  been  de- 
livered to  the  applicant  during  his  life  and 
while  in  good  health.  After  application,  as- 
sured sickened  and  died.  Thereafter,  in  ig- 
norance of  the  death,  the  certificate  was 
mailed  to  asaured,  and  later,  but  still  with- 
out knowledge  that  death  had  occurred  be- 
fore delivery,  an  unpaid  assessment  was 
received.  It  yras  held  that  no  contract  was 
ever  consummated,  hence  there  could  be  no 
forfeiture  of  a  contract  which  never  exist- 
ed, and  therefore  no  waiver  of  forfeiture. 
Neither  waa  there  estoppel,  since  insurer 
did  not  intend  tn  make  a  new  contract,  but 
to  carry  out  a  supposed  old  contract  in  ig- 
norance of  the  facts  making  it  never  ef- 
fective. 

In  Ormond  v.  Fidelity  Life  Asso.  96  N. 
C.  168,  1  S.  E.  7S6.  the  application  pro- 
vided that,  under  no  circumntanees,  should 
the  policy  be  in  force  until  the  actual  pay- 
ment of  the  annual  dues  during  the  lifetime 
and  good  health  of  applicant.  Soon  after 
the  application,  the  assured  became  ill  and 
died.  At  the  time  of  application  the  agent 
told  applicant  he  could  pay  the  premium 
then,  or  on  delivery  of  the  policy;  and  the 
latter  time  was  chosen  by  applicant  In 
ignorance  of  the  physical  condition  of  ap- 
plicant, the  policy  was  issued  while  insured 
was  ill,  and  mailed  to  insured  after  his 
death  without  demanding  payment  of  pre- 
mium. Tlie  agent,  with  knowledge  of  death, 
17LJLA.(N.S.)  73 


accepted  the  annual  dues,  which  were  later 
returned  without  prejudice.  It  was  held 
that  the  provision  in  question,  made  by  the 
policy  a  part  of  it,  "constitutes  a  condition 
precedent;"  that  "no  agent  can  dispense 
with  its  requirement;"  that  "the  waiver 
relied  on  does  not  dispense  with  it;"  and 
hence  there  is  no  liabilify  under  the  poUey. 

— delivery  for  examination. 

In  Northwestern  Mut.  L.  Ins.  Co.  v.  Amos, 
136  Mich.  210,  S8  N.  W.  1018,  It  was  held 
that  a  policy  containing  the  provision  tiiat 
it  "shall  not  take  effect  until  the  first  pre- 
mium shall  have  been  actually  paid  while 
the  insured  is  in  good  health,"  which  was 
handed  to  applicant  for  examination  only, 
and  on  which  the  premium  was  never  paid, 
but  which  was  retained  until  after  appli- 
cant's death,  was  never  delivered,  and  there- 
fore never  in  force.  See  also  McDonald 
V.  Provident  Bav.  Life  Assur.  Soc  108  Wis. 
213,  81  Am.  St.  Rep.  88S,  84  N.  W.  154.  in- 
fra. 

— effect  of  acceptance  of  first  premium  while 
assured  is  ill. 

It  was  held  in  Life  Ins.  Clearing  Co.  v. 
Altschuler.  65  Neb.  341.  76  N.  W.  8fi2,  that 
the  stipulation  that  a  policy  is  not  to  take 
effect  until  a  health  certificate  is  furnished, 
ia  waived  by  acceptance  of  the  premium 
without  requiring  the  certificate. 

In  Longs taff  v.  Metropolitan  L.  Tns.  Co. 
6ft  N.  J.  L.  M,  04  Atl.  618,  a  policy  pro- 
vided that  '*no  obligation  is  assumed  1^  the 
company  until  the  first  premium  has  been 
paid,  nor  prior  to  this  date,  nor  unless  upon 
this  date  the  insured  ia  alive  and  in  sound 
health."  Tt  was  held  that  the  policy  did  not 
become  binding  by  a  tender,  or  even  payment, 
of  the  premitun,  while  assured  was  ill  and  be- 
fore the  delivery  of  the  policy  to  assured. 

In  British  Equitable  Ins.  Co.  v.  Great 
Western  R.  Co.  38  L.  J.  Ch.  N.  8.  314,  a  re- 
ceipt for  the  first  premium,  given  at  the 
time  of  delivery,  had  indorsed  thereon  the 
rnndition  that,  if  any  variation  should  have 
taken  place  in  the  health  of  the  assured  since 
the  date  of  the  medical  examination  vaA 
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ination  made,  he  would  have  rcromniended  1 
Roe  to  the  asaociatioo  as  a  fit  subject  for ! 
life  insurance.    This  evidence  is  anrontra- , 
dieted,  and  shows  conclusively  that  any  mis-  < 
statements  contained  in  the  application  did 
not  mislead,  and.  had  the  auswers  heon  cor- ' 
rect,  his  report  to  the  association  would 
not  have  been  dilTereut.   Tn  the  face  of  such 
a  record,  it  is  idle  for  counsel  to  contend 
that  the  recommendation  of  the  medical  ex- 
aminer was  the  product  of  active  fraud,  or 
of  fraudulent  concealment.  | 
4.  But  it  is  said  that,  because  of  a  ctmdi- . 
tion  in  the  certificate  that  it  should  not  be- 


come operative  until  "delivered  to  tbe  ia- 
sured  named  herein  while  in  good  health." 
the  certiAeate  never  took  effect,  for  that 
the  insured  was  never  in  good  iieaJth  snbse- 
quent  to  the  signing  of  the  applicatitm.  Tbi« 
contention  is  disposed  of  by  the  statnte 
providing  that  the  association  shall  he  es- 
topped hy  its  examiner's  report  from  setting 
up  in  defense  to  an  action  on  audi  a  eertifl- 
cats  that  the  insured  "was  not  in  the  con- 
dition of  health  required  by  tbe  policv  at 
the  time  of  the  issuance  or  delivery  there- 
of."   Code,  §  1812.    This  language  is  con- 
clusive as  to  the  point  raised. 


l»efore  actual  payment  of  the  premium,  the 
receipt  should' be  void.  A  change  in  health 
for  the  worse  had  taken  place,  which  was 
not  disclosed.  It  was  held  that  the  non- 
communication to  the  company  of  the 
change  in  health  y^a  fraudulent,  and  vitiat- 
ed the  policy. 

Also,  under  head,  "Effect  of  delivery  while 
assured  is  ill."  see  the  following  oasen: 
Cable  V.  United  States  L.  Ins.  Co.  4(t'  C.  C.  A. 
216,  111  Fed.  19;  Reese  v.  Fidelity  Mut. 
Life  Aaao.  Ill  Ga.  482.  36  S.  E.  637:  Ma- 
loney  v.  Northwestern  Masonic  Aid  Aasn, 
8  App.  Div.  575,  40  N'.  Y.  Supp.  918; 
Thompson  v.  Travelers'  Ins.  Co.  13  N.  D. 
444.  101  N.  W.  fiOO;  Northwestern  Life 
Aaso.  V.  Findley,  20  Tex.  Civ.  App.  494,  68 
S.  ^.  69S;  also  Powell  v.  Prudential  Ins. 
Co.  (Ala.)  48  So.  208. 

— effect  of  acceptance  of  first  premium  after 
assured's  death. 

In  Paine  v.  Pacific  Mut.  L.  Ina.  Co.  2  C. 
C.  A.  469,  10  U.  S.  App.  256.  51  Fed.  689, 
the  application  stipulated,  inter  alia,  that 
the  contract  should  not  take  effect  until 
tbe  first  premium  was  paid  during  the  life- 
time and  good  health  of  applicant.  It  was 
held  that  this  provision  could  not  be  waived 
by  tbe  agent  receiving  a  portion  of  the  first 
premium  in  trade  after  the  death  of  the 
applicant. 

In  Stringham  v.  Mutual  Ins,  Co.  44  Or. 
447,  75  Pac.  822,  the  application,  which,  by 
its  terms,  was  made  a  part  of  the  proposed 
contract,  stipulated  that  the  contract  "shall 
not  take  effect  until  the  first  premium  shall 
have  been  paid,  during  my  [applicant's] 
continuance  in  good  health;  and  the  policy 
shall  have  been  signed  by  the  secretary  of 
the  company  and  issued."  At  the  same  time 
assured  gave  a  sixty-day  note  to  the  agent, 
and  received  a  receipt  saying  that  the  note, 
"if  paid  when  due.  will  be  in  full  for  the 
first  annual  premium,  .  .  .  provided  a 
policy  iH  issued  on  his  application  made  this 
day."  Soon  thereaft(>r  assured  took  sick  and 
died.  After  the  illness  of  assured  and  in 
ignorance  thereof,  but  before  his  deatb,  the 
application  was  approved,  the  policy  exe- 
cuted and  mailed  to  the  agent,  who  received 
it  seven  days  after  the  death  of  the  as- 
sured, hut  never  delivered  it.  Two  dava 
after  the  death  of  the  assured  the  amount 
of  tlie  nntr  \vn<4  paid  to  the  agent,  but  the 
17L.R.A.(N.S.) 


fact  of  the  death  was  not  disclosed.  The 
court  held:  (!)  That  the  term  "issued" 
meant  the  signing  and  execution  of  the  pol- 
icy, and  did  not  include  deliver^':  (2 1  that 
the  application  and  the  receipt,  construed 
together,  mean  that  the  premium  is  eonsid- 
ereil  paid  when,  and  only  when,  the  note 
is  paid  during  assured's  continuance  iu  good 
health,  and  that,  as  this  had  not  been  done, 
there  was  no  liability  on  the  policy;  (3) 
that  the  cnndition  as  to  good  health  was 
not  waived  by  the  insurer  executing  the 
policj'  in  ignorance  of  ill  health  of  assured, 
nor  by  acceptance  of  the  premium  without 
knowledg^f  the  death. 

See  als^rmond  v.  Fidelity  Life  Asso.  su- 
pra. 

— effect  of  acknowledgment  of  payment  of 
premium. 

It  was  held  in  Grier  ▼.  Mutual  L.  Ins. 
Co.  132  N.  C.  642,  44  8.  E.  28.  that,  if  the 
premium  in  fact  is  not  paid,  the  acknowl- 
edgment of  payment  in  the  policy,  so  far  as 
it  is  a  receipt  for  money,  is  only  prima 
facie,  and  the  amount  can  be  recovered;  but, 
so  far  as  the  acknowledgment  is  contractual, 
it  cannot  be  contradicted  so  as  to  Invalidate 
the  contract. 

— acceptance  of  subsequent,  premiums. 

In  Metropolitan  L.  Ins.  Co.  v.  Willis.  37 
Ind.  App.  48.  76  N.  E.  560,  it  was  held 
that  an  agent  who  had  authority  to  write 
applications  and  collect  the  money  and  turn 
it  over  to  the  company,  by  accepting  pre- 
miums for  two  years  after  learning  that  aa- 
sureil  was  ill,  when  the  policy  was' delivered, 
thereby  waived  a  stipulation  that  the  eon- 
tract  should  not  be  binding  unless  upon 
its  date  and  delivery  assured  was  in  soimd 
health. 

— effect  of  approval  of  application  after 
breach. 

An  insurance  company  does  not  waive  its 
right  to  insist  on  such  provisions  as  a  de- 
fense to  its  liability  on  the  policy  by  ap- 
proving the  application  in  ignorance  of  the 
fact  that  assured  is  then  ill  (Stringham  v. 
Mutual  Ins.  Co.  supra ) ;  or  d'>ad  ( Paine  t. 
Pacific  Mut.  L.  Ins.  Co.  supra). 
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6.  Pefesdant  sought  to  show  what  weight 
would  have  been  given  ordinarily  by  an  ex- 
amining physician  to  correct  answers  to  in- 
quiries in  an  application  for  insurance  such 
as  those  involved  in  this  case.  The  evidence 
was  excluded,  and  rightly  so.  It  was  wholly 
immaterial,  as  the  incorrect  answers  were 
shown  not  to  lyive  influenced  the  examiner's 
report.  The  actual  effect  having  been  shown 
without  dispute,  the  consideration  which 
physicians  might  have  given  to  the  matters 
if  correct  was  of  no  importance. 

6.  Exception  is  also  taken  to  the  admis- 

— effect  of  giving  option  to  accept  policy. 

la  Mutual  L.  Ins.  Co.  v.  Sinclair,  24  Ky. 
I..  Rep.  IS43,  71  8.  W.  853,  it  was  held  that 
the  friving  by  an  insurer  to  an  applicant,  of 
an  option  of  sixty  daya  in  which  to  decide 
whether  to  accept  a  policy,  is  not  a  waiver 
of  a  condition  in  the  application  that  the 
policy  ahall  not  be  in  force  "until  the  first 
premium  shall  have  been  paid  during  my 
(applicant's)  continuance  in  good  health;" 
and  hence,  if,  after  the  application  and  be- 
fore the  expiration  of  the  sixty  days,  the  ap- 
plicant received  a  severe  pistol-shot  wound, 
he  cannot,  by  tendering  the  first  premium, 
compel  the  insurer  to  accept  the  same  and 
deliver  the  policy. 

— *ffect  of  giving  time  to  pay  premium. 

In  Neff  r.  Metropolitan  L.  Ins.  Co.  39 
Ind.  App.  250,  73  N.  E.  1041.  at  the  time 
of  the  application  it  was  agreed  between  the 
applicant  and  the  agent  that  the  agent  would 
IMiy  the  premium  to  the  company,  and  that 
the  applicant  would  later  reimbuise  the 
agent;  but  the  applicant  died  before  this 
was  done,  and  the  policy  was  never  delivered. 
It  was  held  that  the  mere  unfulfilled  prom- 
ise of  the  agent  to  pay  the  premium  was 
not  payment,  and,  payment  not  having  been 
made  durinff  the  lifetime  of  assured,  there 
was  no  liability. 

In  Mutual  L.  Ins.  Co.  v.  Lucas,  25  Kv.  L. 
Rep.  2052,  79  S.  W.  279,  the  application 
and  policy  provided  that  the  policy  should 
not  take  effect  until  the  first  premium  had 
been  paid  during  assured's  continuance  in 
xood  health.  It  was  issued  and  delivered 
to  the  agent,  but  not  delivered  to  assured. 
The  agent  and  assured  ajjreed  that  the  first 
premium -should  be  paid  on  a  future  day 
named,  but  that  the  insurance  should  be  in 
force  from  the  date  of  the  policy,  then  past. 
Before  the  day  set  for  the  payment  of  the 
premium,  assured  was  killed.  Tt  was  held 
that  the  agreement  was  not  sufficient  to 
waive  prepayment  of  premium,  but  was  only 
an  agreement  to  hold  the  policy  until  the 
day  named,  and  then  deliver  upon  condition 
of  payment;  that,  this  contingency  having 
never  happened,  the  policy  never  became  ef- 
fective. 

— effect  of  retention  of  first  premium. 

In  Thompson  v.  Travelers'  Ins.  Co.  supra, 
17L.R.A.(\.R.) 


sion  of  evidence  of  what  weight  the  exam- 
ining physician  would  have  given  to  the 
diagnosis  of  the  doctor  attending  deceased 
had  he  been  aware  of  it.  This  evidrace  was 
elicited  aa  cross-examination,  and  was  per- 
tinent to  the  issue  as  to  whether  the  phy- 
sician had  been  misled  by  the  answers  con- 
tained in  the  application. 

Some  other  niUngs  are  discussed,  but  none 
which  could  have  influenced  the  conclusion 
reached,  and  for  this  reason  they  are  not 
reviewed. 

Affirmed. 


it  was  held  that  retention  of  the  first  pre- 
mium by  the  company  after  the  receipt  of 
proofs  of  death  showing  the  cause  of  death 
did  not  operate  as  an  estoppel;  the  rights 
of  the  parties  being  fixed  by  the  death  of  the 
assured. 

Retention  of  the  first  premium  until  the 
assured's  death,  six  weeks  after  delivery  of 
the  policy,  without  attempting  to  repudiate 
the  agent's  act  in  accepting  the  premium 
while  assured  was  ill,  is  a  waiver  of  eondi- 
tion  that  it  is  not  binding  until  the  first 
premium  is  paid  and-  the  policy  delivered 
during  the  good  health  of  the  assured. 
Northwestern  Life  Asso.  v.  Findley,  supra. 

— effect  of  delay  in  issuing. 

In  McLendon  v.  Woodmen  of  the  World, 
100  Tenn.  695.  52  L.R.A.  444,  64  S.  W.  36, 
it  was  held;  That  no  recovery  can  be 
had  against  a  fraternal  and  beneficial  order 
on  the  death  of  an  applicant  before  the  de- 
livery to  him  of  the  benefit  certificate,  where 
the  delivery  thereof  to  him  while  in  good 
health  was,  by  the  terms  of  the  application, 
certificate,  constitution,  and  by-laws,  made 
a  condition  precedent  to  its  taking  effect; 
I  (2)  that  mere  delay  in  executing  and  deliv- 
ering the  benefit  certificate,  during  which 
the  applicant  died,  will  not  give  any  right 
of  recovery  on  such  certificate  when  the 
delay  was  not  unreasonable  or  caused  by 
bad  faith,  and  there  was  no  time  prescribed 
within  which  the  delivery  should  be  made. 

See  also  Oliver  v.  Mutual  L.  Ins.  Co.  97 
Va.  134,  33  S.  E.  536,  supra. 

— effect  of  initiation. 

In  McLendon  v.  Woodmen  of  the  World, 
supra,  it  was  also  held  that  the  initiation 
as  a  member  of  a  local  camp  of  an  applicant 
for  membership  in  a  fraternal  and  bene- 
ficial order  before  the  receipt  by  such  camp 
of  a  certificate  from  the  sovereign  camp,  if 
unauthorized  by  the  constitution  and  by- 
laws, is  not  a  waiver  of  a  condition  prece- 
dent, contained  in  the  policy  and  the  by- 
laws, that  the  policy  shall  not  take  effect 
until '  it  is  delivered  to  assured  while  in 
good  health ;  but  it  can,  at  most,  maJce  him 
a  fraternal  member. 

— agreement  by  agent  to  deliver  polii^  when 
issued. 

An  agent  having  no  authority /to  bind  the 
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compiLny  to  issue  a  policy  or  to  make  a 
bin^ng  contract  with  ssiured  cannot, 
verbally  agreeing  to  deliver  the  policy  when 
issued,  waive  a  condition  that  the  policy 
shall  not  take  effect  until  the  first  pre- 
mium is  paid  and  the  policy  delivered  dur- 
ing asBured's  continuance  in  good  health. 
Oliver  V.  Mutual  L.  Ins.  Co.  supra. 

— acceptance  of  note,  or  something  other 
than  mon^,  in  paj^ent  ot  the  first  pre- 
mium. 

The  fact  that  a  local  agent  agreed  to  take, 
and  did  take,  a  portion  of  the  first  premium 
in  trade,  in  no  way  modifies  or  affects  the 
dearly  expressed  terms  of  the  application 
whereby  It  was  agreed  that  tlie  contract 
should  not  take  effect  until  the  first  pre- 
mium was  paid  and  the  policy  delivered 
during  the  life  and  good  health  of  the  ap- 
plicant. Paine  T.  Pacific  Mut.  L.  Ins.  Co. 
2  C.  C.  A.  469,  10  U.  B.  App.  256,  61  Fed. 
689. 

In  Hancock  Mut.  L.  Ins.  Co.  v.  Schlink, 
176  111.  284,  51  N.  K.  796.  the  policy  con- 
tained this  provision:  "Tbia  {nliey  shall 
not  take  effect  until  delivered  and  the  first 
premium  thereon  paid  during  the  lifetime 
and  good  health  of  the  assured."  A  por- 
tion of  the  first  premium,  greater  than  the 
company's  share,  was  paid  in  cash,  the  bal- 
ance, which  was  less  than  the  agent's  com- 
mission on  such  first  premium,  was  re- 
ceived in  other  than  money.  It  was  held 
that,  "although  tjie  policy  required  the  pre- 
mium to  be  paid  in  cash  [the  agent]  had 
the  right,  so  far  as  his  commission  was  con- 
cerned, to  waive  the  policy  and  accept  his 
commission  in  property,  if  he  saw  proper 
to  do  so." 

In  St.  Louis  Mut.  L.  Ins.  Co.  v.  Kennedy, 
6  Bush,  460,  the  application  provided  that 
the  insurance  should  not  be  binding  until 
the  amount  of  the  premium  should  be  paid 
in  the  lifetime  and  good  health  of  assured ; 
and  a  stipulation  in  the  policy  provided 
that  it  would  not  be  binding  until  the  ad- 
vanced premium  was  paid.  A  note  was 
given  as  a  mere  memorandum  of  the  amount 
of  the  premium.  The  policy  was  not  deliv- 
ered by  the  agent  because  of  the  subsequent 
illness  and  death  of  assured.  It  was  held 
that  there  was  no  liabllify  on  the  part  of 
the  company:  (1)  Because  the  application 
required  payment  of  the  cash  praniam  as  a 
condition  precedent,  and  tiie  note,  being  a 
mere  memorandum,  was  not  payment  nor 
waiver  thereof;  (2)  because,  1^  agreement, 
the  policy  was  not  to  be  delivered  until  the 
cash  payment  was  made  in  the  lifetime  of 
assured,  and  when  he  was  in  good  health; 
(3)  as  no  l^ial  right  to  demand  the  delivery 
of  the  policy  baa  been  shown,  its  recitals  of 
the  payment  of  tbe  -cash  premium  cannot  be 
used  as  evidence  to  sustain  the  suit,  for  it 
is  but  an  escrow  in  the  hands  of  the  local 
agent. 

In  National  L.  Ins.  Co.  v.  Tweddell,  22 
Ky.  L.  Rep.  881.  68  S.  E.  699.  a  stipula- 
tion in  an  application  that  the  contract 
should  not  take  effect  until  the  first  pre- 
17  L.R^.(N.B.) 


mium  should  be  actually  paid  during  the 
good  bealth  of  assured  was  held  to  be  omi- 
plied  with  by  the  ^ving  and  acceptance  of 
a  ninety-day  note  in  lieu  of  cash,  in  pay- 
ment of  the  first  premium  while  assured 
was  in  good  health,  and  that  the  acceptance 
of  such  note  was  within  the  implied  author- 
ity  of  the  agent ;  and  the  policy,  Bubse- 
quently  delivered  after  assured  had  contract- 
ed a  fatal  illness,  was  binding,  though  it 
provided  that  agents  were  not  authorized 
to  modify  any  contract  in  behalf  of  the 
company  and  could  not  extend  the  time  of 
payment  of  any  premium,  or  ai^  note  given 
therefor,  or  waive  forfeiture. 

The  mere  giving  of  a  note  for  the  fint 
premium  is  not  payment  thereof,  within  the 
meaning  of  a  provision  in  a  policy  that 
"this  contract  shall  not  take  effect  until 
the  first  premium  shall  actually  have  been 
paid  during  the  good  health  of  assured." 
where  it  was  understood  that  it  was  to  be 
discounted  to  raise  the  money  to  pay  the 
premium.  Hills  v.  Penn  Mut.  L.  Ins.  Co.  28 
Ky.  L.  Rep.  790,  90  S.  W.  544. 

It  was  held  in  McDonald  v.  Provident  !?aT. 
Life  Assur.  Soc.  108  Wis.  213.  81  Am.  St. 
Rep.  886.  84  N.  W.  164,  that  the  presump- 
tion is  that  the  mere  giving  of  a  note  ivr 
the  amount  of  the  first  (wemium  was  not 
payment  thereof,  within  the  meaning  of  a 
provision  that  the  policy  shall  not  become 
binding  unless  the  first  premium  is  paid 
during  the  lifetime  and  good  health  of  the 
applicant;  and  the  presumption  is  not  suf- 
ficiently overthrown,  nor  waiver  of  pay- 
ment shown,  to  send  the  case  to  tbe  jury 
by  proof,  infer  aUa,  that  a  memorandum 
was  indorsed  on  the  note  to  the  effect  that 
it  was  to  be  returned  if  the  application 
was  not  accepted,  that  the  note  was  takra 
to  "tie  up"  the  applicant,  that  the  agent, 
who  was  conceded  to  have  authority  to  waive 
the  provision  in  question,  tendered  the  pol- 
icy and  customary  receipt  for  the  first  pre- 
mium to  applicant  and  demanded  payment 
of  the  note,  that,  excuse  for  nonpavment 
having  been  given,  the  agent  manually  de- 
livered the  policy,  but  retained  the  receipt 
and  note,  and  left  the  note  at  the  bank  for 
collection  with  directions  to  deliver  the  re- 
ceipt when  the  note  was  paid,  that  the  timp 
of  payment  of  the  note  was  extended,  but 
such  extension  was  made  as  an  extension 
of  time  for  payment  of  the  premium;  and 
hence,  the  applicant  having  died  before  pay- 
ing the  note,  a  verdict  for  the  company 
should  have  been  directed. 

See  also  Stringham  t.  Mutual  Ins.  Od. 
44  Or.  447,  76  Pae.  822,  supra. 
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CITY  OF  TOPEKA 

V. 

aOY  CRAWFORD,  Appt 

(—  Kan.  — ,  M  Pao.  862.) 

Municipal  corporation  —  reriaed  ordf- 
nanc!e  —  publication. 
1.  Where  the  revised  ordinances  of  a 
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of  the  first  olau  ate  published  in  a  book  by 
auUiority  of  the  eity,  an  ordinance  em- 
braced in  Buch  book,  in  which  it  is  provided 
that  it  shall  take  effect  upon  such  publica- 
tion, is  suMciently  published,  and  will  take 
elTect  accordingly,  if  more  than  fifty  copies 
of  such  book  are  iaeued. 

Pleading  —  Sunday  law  —  Tiolation  — 
date. 

2.  A  complaint  for  the  violation  of  an 
ordinance  relating  to  labor  on  Bimdar. 
which  alleges  that  the"**"*^^"^^^^^ 

mitted  on  the    da; 

on  the  first  day  of  tl 
called  SuntUy,  u  luffii 
time. 

Sunday  labor —  what 

3.  To  keep  open,  mana 
a  theater  and  sell  tick( 
day  is  labor,  within  t] 
ordinance  which  providi 
Bon  who  ehall  either  lab 
pel  his  apprentice,  sen 
person  in  his  charge  c 
or  perform  any  work  ot 
hold  offices  of  daily  : 
works  of  necessity  or  a 
day  of  the  week}  coram' 
shall  be  "deemed  guilty 


(July  8, 

Headnet«8  Benson 

Com  Note.  —  Keeping 
Sunday  cm  violation 

In  Quarles  v.  State,  6- 
102,  17  S.  W.  269,  it 
superintending  and  ma 
theater,  giving  a  theal 
therein,  and  selling  ti 
labor,  within  the  meani 
hibitiiig  "laboring*'  on 

In  Moore  v.  Owen,  6i 
Y.  8upi>.  685,  it  was  1 
law  which  prohibited 
works  of  necessity  or 

Srohlbit  entertainments 
ay  which  involved  labi 
acter  within  the  except 
In  State  v.  Ryan,  80 
636,  it  was  held  that  sel 
day  to  a  moving  pictu 
in  an  opera  house  on  t 
business  or  labor,  and  i 
sity  or  mercy,  within  ' 
Sunday  law  prohibitin 
nesB  or  labor,  or  eng&g 
that  day,  except  wor 
mercy;  where  the  stat 
penal  offense  to  be  pre 
of  music,  dancing,  or  o' 
on  Sunday. 

In  Wirth  v.  Calhoun,  64  Neb.  316,  89 
N.  W.  785,  it  was  held  that  a  statute  which 

ftroliibited  "sporting"  or  doing  "common 
abor"  on  Sunday  did  not  include  entertain- 
ments consisting  of  music,  dancing,  and 
feats  of  a  professional  oontortionlsta  given 
in  a  music  ball. 
17LJt.A.(NA) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Shawnee  Coun- 
ty convicting  him  of  violating  a  city  ordi- 
nance prohibiting  Sunday  labor.  Affirmed. 
The  facts  are  stated  in  the  opini<m. 
Messrs.  Z.  T.  Hawn  and  R.'  H.  Gaw, 
for  appellant: 

The  gist  of  the  offense  sought  to  be  charged 
pertains  only  to  Sunday  labor,  of  which.  Ihft. 
defendant  yi^s  not  guilty. 


~-  ..poalous  V.  Bingham,  109 

N.  Y.  Supp.  728;  United  Vaudeville  Co.  v. 
Zeller,  58  Misc.  16.  108  N.  Y.  Supp.  789; 
and  Gale  v.  Bingham,  110  N.  Y.  Supp.  12, 
— a  contrary  view  was  taken;  and  it  was 
held  that  the  operation  of  a  moving  picture 
exhibition  was  the  operation  of  a  "show," 
witiiin  the  meaning  ^  the  statute.  . 
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Mo.  331,  33  S.  W.  784;  State  v.  Frederick, 
45  Ark.  348,  55  Am.  Rep.  555;  Com.  v. 
Waldman,  140  Pa.  89,  11  L.R.A.  563,  21 
Atl.  248;  BerDard  v.  LUpping,  32  Mo.  341. 

Benson,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  under  a  city 
ordinaDce  which  provides :  "Every  person 
who  shall  either  labor  himself,  or  compel 
his  apprentice,  servant,  or  any  other  person 
in  his  charge  or  control  to  labor  or  perform 
any  work  other  than  the  household  offices 
of  daily  necessity,  or  other  works  of  neces- 
sity or  charity,  on  the  first  day  of  the  week, 
cconmonly  called  Sunday,  shall  be  denned 
guilty  of  a  misdemeanori  and,  on  conviction 
thereof,  fined  in  any  sum  not  le&s  than  $2 
nor  more  than  |25  for  each  offense:  Pro- 
vided, this  section  shall  not  extend  to  any 
person  who  is  a  member  of  any  religious  so- 
ciety by  whom  any  other  than  the  first  day 
of  the  week  is  observed  as  the  Sabbath,  cu 
that  he  observes  such  Sabbath."  The  com- 
plaint was:    "That,  on  the    day  of 

October,  1907,  in  the  city  of  Topeka,  in  the 
county  of  Shawnee  and  state  of  Kansas,  one 
Roy  Crawford  did  wilfully,  wrongfully,  ma- 
liciously, and  unlawfully  open,  superintend, 
and  manage  a  public  theater,  and  give 
dramas,  comedies,  tragedies,  burlesque,  min- 
strel, and  vaudeville  shows,  and  various 
other  theatrical  entertainments  and  perform- 
ances, and  did  sell  tickets  of  admission  there- 
for varying  in  price  from  Vi  cents  to  $1.90, 

In  State  v.  Ran,  supra,  it  wa«  held  that 
a  moving  picture  show  came  within  the 
meaning  of  a  statute  which  forbade  anyone 
to  "be  present  at  any  concert  of  music, 
dancing,  or  other  public  diversion  on  Sun- 
day." 

In  Com.  T.  Alexander,  185  Mass.  651,  70 
N.  E.  1017,  it  was  assumed  that  a  vaude- 
ville entertainment  on  Sunday  was  within 
the  terms  of  a  atfttiite  prohibiting  any 
"public  diversion;"  but  the  defendant  was 
acquitted  upon  the  ground  that  it  was  **an 
entertainment  given  by  a  religious  or  char- 
itable society."  within  such  exception  to  the 
statute. 

In  New  York  a  statute  which  prohibited 
any  dramatic  performance  or  any  other  en- 
tertainment on  the  sta^e  on  Sunday  was 
held  clearly  constitutional  as  dealing  with 
and  'having  respect  to,  the  Sabbath  as  a 
civil  and  political  institution,  and  not  af- 
fecting to  interfere  with  religious  belief 
or  worship.  Keuendorff  v.  Duryea,  69  N.  Y. 
667,  25  Am.  Rep.  235;  Lindenmuller  v. 
People,  S3  Barb.  S48;  People  v.  Hoyw.  20 
How.  Pr.  76;  Re  Ilammerstein,  57  Mi*c. 
52,  108  N.  Y.  Supp.  197. 

In  State  V.  Herald,  47  Wash.  538.  02 
Pac.  376,  It  was  held  that  a  statutp  which 
provided  for  the  punishmpnt  of  "any  per- 
non  who  shall  keep  open  anv  playhouse 
17L.R.A.(N.S.) 


and,  as  such  manager  of  such  public  theater, 
did  compel  his  servants  and  employees  un- 
der his  charge  and  control,  to  wit,  stage 
carpenters,  stage  hands,  janitors,  ushers,  and 
ticket  sellers,  to  labor  and  to  perform  work, 
and  such  labor  and  work  performed  was  oth- 
er than  the  household  offices  of  daily  neces- 
sity, or  other  work  of  necessity  or  charity, 
on  the  first  day  of  the  week,  commonly 
called  Sunday." 

An  objection  is  made  to  the  ordinance 
that  it  was  never  published  as  required  by 
law.  The  facts  concerning  the  publication 
are  that,  preparatory  to  the  compilation 
and  publication  in  book  form  of  the  ordi- 
nances of  the  city  the  mayor  and  council 
revised  certain  ordinances  and  enacted  oth- 
ers, each  containing  a  provision  that  it 
would  take  effect  upon  publication  in  such 
ordinance  book.  Among  these  was  ordinance 
Ko.  2,615,  defining  certain  public  offenses, 
known  as  the  misdemeanor  ordinance,  pre- 
scribing penalties  for  a  large  number  of  of- 
fenses usually  classified  under  that  name. 
Section  102  of  that  ordinance  defines  the 
offense  upon  which  appellant  was  tried,  and 
is  quoted  above.  A  former  revision  and 
publication,  knon'n  as  the  "revised  ordi- 
nances of  1888,"  contained  a  misdemeanor 
ordinance,  S  65  of  which  was  substantially 
the  same  as  8  102  of  the  present  ordinance, 
with  a  change  in  the  penalty  and  omitting 
a  clause  relating  to  ferrymen.  This  ordi- 
nance. No.  2,615,  was  passed  June  30.  1905, 
and  approved  July  6,  1905.    On  October  6, 

or  theater"  on  Sunday  should  be  eonstrned 
as  prohibiting  the  opening  of  theaters  and 
playhouses  on  Sunday  for  the  purpose  of 
giving  theatrical  plays  or  dramatic  per- 
formances, and,  as  so  construed,  would  not 
infringe  upon  the  right  of  the  owner  to 
open  his  theater  building  on  Sunday  for 
religious  or  other  quiet,  Intimate,  and  or- 
derly exercises. 

In  Ex  parte  Donnellan  (Wash.)  96  Psc. 
1085,  it  was  contended  that  the  stat'it<' 
mentioned  in  the  preceding  case  was  unconsti- 
tutional on  the  ground  that  it  was  unrea- 
S.onabIe,  arbitrary,  unjust,  and  unnecessary 
for  the  protection  of  the  public  health, 
safety,  or  morals.  It  was  held  that  it  wa-* 
not  subject  to  these  objections,  nor  wss  it 
cla.«s  legislation,  since  the  state  has  tlie 
right  to  prohibit  amusements  on  Sunday, 
in  order  to  preserve  peace  and  order,  and  it 
must  necessarily  follow  that  any  particu^ 
lar  kind  of  amusement  may  be  singled  out 
and  prohibited  on  that  dar. 

In  La  Crandall  v.  Ledbetter,  159  Fed.  702. 
the  court  seems  to  have  assumed  that  the 
Texas  statute  which  forbids  the  keeiln;' 
open  of  theaters  on  Sunday  was  valid  when, 
because  of  this  statute,  it  refused  to  enforce 
a  contract  providing  for  the  appearance 
and  exhibition  of  plaintifTs  as  performers 
in  theaters  on  Sunday. 
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1605,  another  ordinance  provirting  for  the 
publicatioD  of  the  revised  ordinances  of  the 
city  in  book  form  was  duly  published,  nnd 
took  effect,  and  the  book  containing  the  or- 
dinances of  the  city  of  a  general  nature  was 
published  accordingly.  Among  the  ordi- 
nances contained  therein  was  the  misde- 
meanor ordinance  No.  2,616,  containing  the 
revised  S  102,  under  which  defeiulnnt 
was  prosecuted.  An  edition  of  500  copies 
was  thus  printed  by  authority  of  the  city 
and  turned  over  to  the  city  clerk  on  or  be- 
fore December  1,  1905,  at  which  date  that 
officer  certified  that  such  revised  ordinance!*, 
not  previously  published  in  the  official  city 
paper,  took  efTect.  This  certificate  appears 
in  the  book.  The  law  governing  cities  of  the 
first  class  provides:  "That,  when  the  coun- 
cil of  said  city  shall  order  a  revision  of  the 
ordinances  of  said  city,  a  publication  in  the 
book  of  ordinances  shall  be  deemed  a  publi- 
cation under  this  act:  Provided,  further, 
that  no  less  than  60  copies  of  such  book 
shall  be  published."  Part  of  8  101,  chap. 
122,  p.  240,  Laws  1003.  "All  ordinances  of 
the  city  may  be  proved  by  the  certificate  of 
the  clerk,  under  the  seal  of  the  city,  and. 
when  printed  or  published  in  book  form, 
and  purporting  to  be  published  by  authority 
of  the  city,  shall  be  read  and  received  in 
evidence  in  all  courts  and  places  without 
further  proof.  The  city  may  from  time  to 
time  authorize  the  revision  of  the  ordinances 
and  their  publication  in  book  form,  and  may 
cause  to  be  published  in  connection  there- 
with the  laws  relating  to  cities  of  the  first 
riass,  and  such  forma  and  instructions  as 
may  be  deemed  advisable."  Part  of  SS  104, 
196,  chap.  122,  p.  242,  Laws  1903.  The 
Civil  Code  contains  this  provision:  "Print- 
ed copies  of  the  ordinances,  resolutions, 
rules,  orders,  and  by-laws  of  any  city  or  in- 
corporated town  in  this  state,  published  by 
authority  of  such  city  or  incorporated  town, 
and  manuscript  copies  of  the  same  certified 
under  the  hand  of  the  proper  officer,  and 
having  the  corporate  seal  of  such  city  or 
town  affixed  thereto,  shall  be  received  as 
evidence."  Gen.  Stat  1901.  (  4827.  The 
precise  contention  of  the  defendant  is  that 
ordinance  No.  2,615  is  not  a  re^'ision,  but 
an  original  ordinance,  and  therefore  not 
within  the  purview  of  S  105.  above  quoted. 
This  ia  a  mistaken  view.  The  ordinance  is 
a  revision;  but,  if  it  were  not,  when  the 
city  undertook  to  revise  and  eompne  its 
ordinances  generally,  a  new  ordinance  de- 
signed to  be  included  in  and  to  be  a  part 
of  such  general  revision  would  have  been 
within  the  statute,  and.  when  published  in 
the  book  of  ordinances,  would  thereuptm 
take  effect  and  be  in  force. 

Objection  is  also  made  to  the  complaint 
because  the  precise  date  of  the  alleged  of- 
17L.R.A.(N.S.) 


.fcnse  is  not  stated.  It  was  stated,  how- 
ever, that  it  was  committed  on  Sunday  and 
in  the  month  of  October,  1905.  The  precise 
(late  is  immaterial.  Gen.  Stat.  1001.  S  6547. 
The  gravamen  of  this  offense  is  laboring  on 
Sunday,  and  that  is  charged  definitely. 
State  V.  Brooks.  33  Kan.  708,  7  Pae.  591; 
State  V.  Xesbit,  8  Kan.  App.  104,  B4  Pae. 
326.    The  complaint  is  sufficient. 

The  defendant  contends  that  the  evidence 
was  insuffirient  because  it  did  not  prove  the 
charge  that  he  himself  labored  on  Sunday, 
nor  that  he  compelled  his  employees  to  do 
HO.  The  complaint  charges  that  the  de- 
fendant opened  and  managed  a  theater,  gave 
shows  and  entertainments  therein,  and  sold 
tickets  therefor  on  Sundays,  and  does  not 
otherwise  charge  that  he  performed  labor 
himself,  although  it  does  directly  allege  that 
he  compelled  his  servants  and  employees  to 
labor  on  that  day.  The  appellant  does  not 
question  the  authority  of  th?  city  to  enact 
the  ordinance,  and  he  does  not  dispute  its 
validity  otherwise  than  in  questioning  its 
proijer  publication.  We  have,  therefore, 
only  to  consider  whether  he  has  violated  it. 
To  this  end  we  must  inquire  in  what  sense 
the  word  "labor"  is  used  in  the  ordinance, 
and  incidentally  in  the  state  statute  which 
it  follows.  Similar  statutes  have  been  en- 
acted in  other  states.  They  differ  in  phrase- 
ology, and  this  must  account  in  part  for  an 
apparent  diversity  in  the  decisions.  Some 
prohibit  ordinary  business  or  following  usu- 
al vocations  as  well  as  labor.  This  ordi- 
nance only  refers  to  labor.  The  sense  in 
which  this  word  in  used  in  statutes  depends 
upon  the  legislative  intent  in  view  of  the  ob- 
ject to  be  accomplished,  as  well  as  upon  the 
particular  language  employed.  In  Missouri, 
K.  &.  T.  R.  Co.  V.  Baker,  14  Kan.  663,  it  was 
held  that  a  timekeeper  was  not  a  laborer 
within  the  purview  of  a  statute  requiring 
railroad  companies  to  give  bonds  to  pay  la- 
borers, and  in  State  ex  rel.  Ives  v.  Martin- 
dale,  47  Kan.  147,  27  Pac.  862,  It  was  de- 
cided that  the  re.'^trictions  of  the  statute 
making  it  unlawful  for  laborers,  workmen, 
mechanics,  and  others  employed  by  the  state 
to  work  more  than  eight  hours  a  day  did  not 
apply  to  the  warden,  clerks,  and  other  of- 
ficers of  the  penitentiary.  Other  courts 
have  held  that  the  exemption  of  the  wages 
of  s  laborer  protected  only  the  earnings  of 
those  engaged  in  toilsome  occupations.  The 
object  of  this  ordinance  is  quite  different. 
It  is  to  secure  that  opportunity  for  rest 
which,  from  the  experience  of  mankind  and 
the  consensus  of  opinion,  is  believed  to  be  for 
the  highest  good  of  the  individual  and  the 
state.  This  matter  was  under  considera- 
tion in  an  early  case  in  Pennsylvania,  where- 
in the  court  said;  "All  agree  that  to  the 
well-being  of  society  periods  of  nttt  are  ah- 
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solutely  necessary.  To  be  productive  of  the 
required  advantage  tiie  periods  most  recur 
at  itated  interratoi  so  that  the  mass  of  whidi 
the  oommunity  is  ennposed  may  enjoy  a 
respite  from  labor  at  the  same  time.  They 
may  be  established  1^  common  consent,  or, 
as  is  conceded,  the  l^islative  power  of  the 
state  may,  without  impropriety,  interfere  to 
fix  the  time  of  their  stated  return'  and  en- 
force ob^ienoe  to  the  direction.  When  this 
happens,  stune  one  day  must  be  selected ;  and 
it  has  been  said  the  round  of  the  week  pre- 
sents none  which,  being  preferred,  might 
not  be  regarded  as  favoring  some  ime  of  the 
numerous  religious  sects  into  which  man- 
kind are  divided.  In  a  Christian  communi- 
ty, where  a  very  large  majority  of  the  people 
ralebrate  the  first  day  of  the  week  as  their 
chosen  period  of  rest  from  labor,  it  is  not 
surprising  that  that  day  should  have  xe- 
ceived  the  Ic^lative  sancUon.  Specht  ▼. 
Com.  8  Pa.  312,  323,  49  Am.  Dec  618.  A 
statute  of  Ohio  prohibited  "conmion  labor" 
on  Sunday.  Commenting  on  this  statute, 
l^nrman,  J.,  saidr  "Wisdom  requires  tliat 
men  should  refrain  from  labor  at  least  one 
day  in  seven,  and  the  advantages  of  having 
the  day  of  rest  fixed,  and  so  fixed  as  to  hap- 
pen at  regularly  recurring  intervals,  are  too 
obvious  to  be  overlooked.  It  was  within  the 
cmstitutional  competency  of  tiie  general  as- 
sembly to  require  this  cessation  of  lB.bOT,  and 
to  name  the  day  of  rest.  It  did  so  by  the  act 
referred  to,  and,  in  accordance  with  the  feel- 
ings of  a  majority  of  the  people,  ihe  Chris- 
tian Sabbath  was  very  properly  selected." 
BlocHtt  V.  Richards,  2  Ohio  St.  387,  391.  In 
tiie  same  opinion,  after  saying  that  the  word 
"labor"  is  usually  employed  to  signify  manu- 
al exertion  of  a  toilsome  nature,  and  holding 
that  it  did  not  embrace  the  simple  making 
of  a  batgain,  the  court  was  careful  to  add : 
"It  is  not  to  be  understood,  however,  that, 
because  a  Sunday  contract  may  be  valid, 
therefore  business  may  be  transacted  upon 
that  as  upon  other  days;  as,  for  instance, 
that  a  merchant,  not  of  the  excepted  class, 
may  lawfully  keep  open  store  for  the  dis- 
position of  his  goods  on  the  Sabbath.  To 
wait  upon  customers,  and  receive  and  sell 
bis  wares  is  the  common  labor  of  a  merchant, 
and  there  is  a  broad  distinction  between  pur- 
suing this  avocation  and  the  case  of  a  single 
sale  out  of  the  ordinary  course  <rf  business." 
Page  402. 

The  evidence  shows  that  the  defendant  reg- 
ularly kept  open  and  managed  his  theater, 
gave  orders  and  directions  to  the  employees 
on  and  about  the  stage,  and  to  drivers  in  his 
employ,  who  received  from  and  returned  to 
the  railroad  stations  the  bapgape,  scenery, 
and  paraphernalia  of  the  travplinp  troupes, 
and  that  he  sold  the  tir'.;pt-s  for  exli'hitions 
on  Sunday.  These  manifold  duties  necessa- 
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rily  required  enae  manual  labor,  ilthoegfa 
not  of  the  kind  usually  classed  as  toilsoBe 
within  the  meaning  of  statute*  sneh  as  those 
first  referred  to.  If  to  ke^  open  a  store 
and  receive  and  sell  wares  tiier^  is  tte 
common  labor  of  a  merchant,  it  is  fur  to 
say  tiiat  to  keep  apea,  manage,  and  anperin- 
tend  a  theater  and  sdl  tickets  therein  is  the 
labor  of  such  manager;  and,  if  we  keep  in 
mind  the  object  of  Uiese  regulations,  we  will 
see  that  the  reason  of  the  rule  applies  quite 
as  foreiUy  to  tibe  theatrical  manager  as  to 
the  merchant. 

Under  a  statute  prescribing  a  penalty  fta 
engaging  in  any  labor  on  Sunday  except 
works  of  necessity,  charity,  or  merey,  the 
selling  of  liquor  on  that  day  was  held  to  be 
prohibited  in  a  very  vigorous  opinion,  sf- 
firmed  on  rehearing.  Cortesy  t.  Territorv, 
6  N.  H.  682,  19  I.1LA.  849,  30  Pac  947. 
It  should  be  noticed  that  the  proaecntion  was 
not  for  violation  of  the  liquor  or  dramshop 
act,  but  for  engaging  in  b.bor  on  Sunday. 
In  New  York  the  usual  Antiea  of  an  attor- 
ney's clerk  were  held  to  be  embraced  within 
the  statute  prohibiting  "working"  on  Sun- 
day. Watts  V.  Van  Ness,  1  Hill,  70.  In  the 
Feideral  Supreme  Court,  where  the  question 
arose  whether  an  overeeer  who  was  charged 
with  the  general  control  and  direction  of 
the  work  and  development  of  a  mine  was 
within  the  protection  of  a  statute  of  Utah 
giving  a  lien  to  persons  who  should  "perform 
any  work  or  labor"  upm  a  mine.  It  ins  de- 
cided that  he  was  entitled  to  tiie  lien. 
Flagstaff  Silver  Min.  Co.  t.  Cnllins,  104  U. 
S.  1 76,  26  li.  ed.  704.  The  court  said :  "He 
was  the  overseer  and  foreman  of  the  body 
of  miners  who  performed  manuid  labor  upon 
Uie  mine.  He  planned  and  personally  su- 
perintended and  directed  the  work,  with  a 
view  to  develop  the  mine  and  make  it  a  suc- 
cessful venture.  Hii  duties  were  sfmilar 
to  those  of  the  foreman  of  a  gang  of  track 
hands  upon  a  railroad,  or  of  a  force  of  me- 
chanics engaged  in  building  a  house.  Such 
duties  are  very  different  from  those  which 
belong  to  the  general  superintendent  of  a 
railroad,  or  the  contractor  for  erecting  a 
house.  Their  performance  may  well  be 
called  work  and  labor.  They  require  the 
personal  attention  and  supervision  of  the 
foreman,  uid  occasionally  in  an  emergenry, 
or,  for  an  example,  it  becomes  necessarr  for 
him  to  assist  with  his  own  hands."  While 
this  dase  may  go  farther  than  this  court 
has  gone  in  the  application  of  similar  pro- 
visions, the  language  above  quoted  is  quite 
pertinent  to  the  present  case.  Our  atten- 
tion has  been  directed  to  but  one  case  where 
the  labor  was  of  the  precise  nature  of  that 
performed  by  the  appellant.  In  Quarles  t. 
State.  56  Ark.  10,  14  L.R^.  192.  17  S.  W. 
269,  the  defendant  was  charged  with  viobt- 
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iag  ft  statute  providing  a  penalty  for  vaj 
person  "who  shall,  on  Sunday,  be  found  la- 
boring," etc.  The  proof  was  that  he  per- 
formed the  same  duties  as  those  charged  and 
proven  against  the  appellant,  and  it  was  held 
tliat  opening,  superintending,  and  managing 
a  publio  theater,  giving  a  theatrical  enter- 
taioment,  and  selling  tickets  therefor  was 
labor  within  the  meaning  of  the  statute,  and 
the  conviction  was  affirmed.  Many  decisions 
have  been  made  upon  the  general  subject, 
and  th^  may  not  ail  be  in  perfect  harmony, 
but  we  hold,  in  accord  with  those  quoted 
above,  that  the  defendant,  in  managing  his 
theater,  selling  tickets,  and  performing  the 
work  on  Sunday  charged  in  the  complaint 
and  proven  on  the  trial,  violated  the  ordi- 
nance. It  is  not  necessary  to  inquire  wheth- 
er, in  employing  and  directing  the  work  of 
laborers  in  and  about  the  theater,  he  "com- 
pelled" them  to  labor,  within  the  meaning 
of  the  ordinance. 

Tha  judgment  is  affirmed. 


IiOinSIANA  SUPRBHE!  0017KT. 
FRANK  A.  CRISTADOSO  et  al.,  Appts., 

T. 

FEBSINAND  VON  BEHBEN'S  HEIRS  et 
al. 

(119  La.  1026,  44  So.  852.) 

Negllffence  —  collapse  of  wharf  —  lia- 
bllltr- 

1.  The  owner  of  a  wharf  which  was  col- 
lapsed while  being  put  to  the  use  for 
which  it  was  intended  is  responsible  in 
damages  to  ttiose  who  were  legitimately  on 
it  at  the  time,  and  were  injured. 

Same  —  Injury  to  iraest  of  iMsee. 

2.  It  makes  no  difference  that  the  person 
injured  was  on  the  wharf  as  a  guest  or 
visitor  of  the  lessee  of  the  wharf. 


(October  21,  1907.) 
Headnotes  by  Pbovostt,  J. 


APPEAL  by  plaintiffs  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  dismissing  on  exception  of  no 
cause  of  action  a  suit  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of  de- 
fendants* ancestor.  Judgment  set  aside  and 
exception  overruled. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Carroll,  HenderBon,  *  Omr- 
roll  for  appellants. 

Messrs.  Frank  McOloln  and  Oharles 
Ferdinand  Claiborne  for  appellees. 

ProTosty,  J.,  delivered  the  opinion  of  the 
court: 

The  petition  alleges  that  Von  Behren,  of 
whom  the  defendants  are  the  heirs,  was 
owner  of  a  so-called  "camp,"  consisting 
mainly  of  a  platform  and  a  house  built  over 
the  waters  of  Lake  Pontcbartrain,  at  Milne- 
burg,  intended  to  be  used  as  a  place  of  re- 
sort  and  recreation,  and  which  would  be 
leased  for  that  purpose  to  all  persons  desir- 
ing to  rent  it;  that  Von  Behren  "employed 
Mrs.  Schmitt,  the  mother  of  plaintiff  Mrs. 
Cristadoro,  to  take  care  of  said  camp,  rent 
out  the  same,  and  collect  the  revenues  there- 
from for  him;  and,  in  return  and  considera- 
tion for  her  service,  he  agreed  and  contract- 
ed with  her  that  she  should  live  in  and  oc- 
cupy and  use  the  said  camp  as  a  summer 
home  at  all  times  when  the  same  was  not 
leased  to  other  parties,  when  she  should 
temporarily  go  to  other  quarters,  and  that 
she  should  have  the  right  to  receive  as  vis- 
itors at  said  camp  all  such  friends  and  rela- 
tives as  should  see  fit  to  visit  her  there;" 
that,  under  this  agreement,  Mrs.  Schmitt, 
with  the  full  knowledge  and  consent  of  the 
said  Von  Behren,  received  at  said  camp  all 
persons  who  saw  fit  to  visit  her  there;  that 
the  sole  passage  to  and  from  said  camp  was 
a  wharf  connecting  it  with  the  wharf  of 
the  Pontcbartrain  Railroad;  that  the  plain- 
tiff Mrs.  Cristadoro,  having  gone  on  a  visit 
to  Mrs.  Schmitt,  her  mother,  at  said  camp. 


Case  Note.  —  Liability  of  owner  for  in- 
Jury  to  tenant's  guests  or  employees 
hy  defect  in  premises. 

The  earlier  cases  upon  this  subject  are 
collected  and  discussed  in  a  note  to  Mc- 
Connell  v.  Lemley,  34  L.R.A.  609.  This 
note  incliules  (mly  cases  which  have  been 
decided  since  the  preparation  of  the  earlier 
note,  and  is  confined  to  eases  involving  the 
liability  of  the  owner  to  guests  or  employ- 
ees of  the  tenant,  and  does  not  include  the 
landlord's  liability  to  members  of  the  ten- 
ant's family,  or  to  his  licensees. 

The  eases  for  the  most  part  hold  that, 
as  a  general  proposition,  the  landlord  is  not 
liable  for  injuries  to  tho  tenant's  guests  or 
17  L.R.A.(KJ3.} 


employees  caused  by  defects  in  the  leased 
premises  in  the  possession  of  the  tenant, 
in  the  absence  of  a  breach  of  some  duty  on 
the  part  of  the  landlord  to  keep  them  in 
repair  for  the  benefit  of  the  person  injured ; 
and  such  duty  cnnnot  he  implied  from  the 
mere  fact  that  the  premises  are  leased.  But, 
if  the  defects  are  in  the  construction  of  the 
leased  buildings,  or  were  in  existence  at 
the  time  of  the  lease ;  and  the  landlord  knew, 
or  ought  to  have  known,  of  such  defects, — 
the  cases  generally  hold  him  liable  for  in- 
juries cau^  1^  them  to  the  tenant's  guests 
or  employees, — especially  if  he  concealed 
the  true  condition  of  the  premises  from  the 
tenant  fraudulently  or  otherwise.  The  mere 
breach  of  the  landlord's  contract  to  repair 
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was  passing  upon  the  said  connecting  wharf 
on  her  return,  when  the  same  collapsed, 
causing  her  serious  injury;  that  the  purpose 
of  plaintiff  in  leaving  was  to  secure  quar- 
ters for  her  mother  for  the  following  Sun- 
day, for  which  day  said  camp  had  been 
leased  and  her  mother  would  have  to  find 
other  quarters  under  her  agreement  with 
Von  Behren;  "that  plaintiff  Mrs.  Cristadoro 
was  lawfully  and  properly  upon  said  con- 
necting wharf,  and  was  guilty  of  no  neg- 
ligence or.  carelesaness,  and  went  to  said 
camp  as  the  relative  and  guest  of  said  Mrs. 
Schmitt,  who  had  the  right,  under  her  con- 
tract with  Von  Behren,  to  have  plaintiff  vis- 
it her  at  the  said  camp;  that  said  connect- 
ing wharf,  to  the  knowledge  of  said  Von 
Behren,  was  being  used,  from  day  to  day,  by 


persons  wiio  visited  said  Mrs.  Schmitt  at 
said  camp  with  the  %'iew  of  hiring  the  samr. 
and  by  the  public  generally;  that  said  Von 
Behren  held  out  and  offered  for  rent  the  «iid 
camp,  with  said  connecting  wharf,  as  a  place 
of  resort  and  recreation,  and  it  was  in* 
duty  to  have  and  keep  said  wharf  in  good 
and  proper  condition;  that  the  same  was 
not  in  such  order  and  condition,  but  that 
the  planks,  beams,  sills,  supporta.  and  other 
timbers  and  parts  of  said  connecting  wharf 
were  rotten,  decayed,  defective,  and  in  bad 
order  and  condition;  that  the  fall  and  de- 
struction of  said  connecting  wharf  were  due 
to  the  negligence  of  said  Von  Behren  and 
to  his  failure  to  have  and  keep  the  same 
and  all  parts  thereof  in  proper  order  and 
oondition;  and  that  he  became  liable  and 


does  not  render  him  liable  to  a  stranger  for 
injuries  caused  by  the  lack  of  repair. 

Landlord  not  generally  liable. 

As  was  said,  the  landlord  is  not  general- 
ly liable  for  injuries  to  the  tenant's  em- 
ployees or  guests. 

Thus,  in  Ocean  S.  S.  Co.  v.  Hamilton,  112 
Ga.  901,  38  8.  E.  204,  it  was  held  that  a 
landlord  was  not  liable  for  personal  in- 
juries to  a  servant  of  his  tenant,  arising 
from  a  defect  in  the  rented  premises  of 
which  the  landlord  had  no  knowledge,  and 
which  be  had  not  been  notified  to  repair. 

And  in  Andrus  v.  Bradley- Alderson  Co. 
117  Mo.  App.  322,  93  S.  \V.  872,  the  court 
»ald:  "It  is  a  familiar  law  that  a  landlord 
i 8  under  no  obligation  to  repai r  leased 
premises  unless  he  has  contracted  to  do 
8o;  and  he  is  therefore  not  liable  for  in- 
juries resulting  from  nonrepair.  In  Bueh 
instances  the  tenant  would  be  liable  to  all 
those  to  whom  he  owed  a  duty  to  maintain 
a  reasonably  safe  place." 

The  lessor  of  a  pulp  mill  was  held,  in 
Whitmore  v.  Orono  Pulp  A  Paper  Co.  91 
Me.  297,  40  L.R.A.  377,  64  Am.  St.  Rep. 
220,  39  Atl.  1032,  not  to  owe  to  the  wrv- 
ants  of  the  lessee  the  du^  of  making  the 
requisite  examination  and  communicating 
the  results  thereof,  as  to  the  safe  condition 
of  a  digester  In  the  mill,  before  turning  the 
same  over  to  the  Icaspp. 

And  in  VVheelor  v.  Fullraan  Palace  Car 
Co.  131  III.  App,  262,  appeal  dismissed  in 
228  111.  28,81  X,  E.  789.  it  was  held  that 
the  owner  of  premises  leased  for  a  grocery 
store  was  not  liable  to  one  who  accompanied 
her  sister  to  the  store  upon  business,  and 
stepped  off  a  platform  running  the  whole 
length  of  the  store,  under  the  impression 
that  the  steps  also  ran  the  whole  length  of 
it.  The  court  said  that,  if  the  accident  oc- 
curred in  the  daytime,  the  defect  was  ob- 
vious, and  the  plaintiff  wan  negligent,  while, 
if  it  occurred  in  the  nighttime,  the  duty 
was  upon  the  tenant,  and  not  upon  the 
landlord,  to  furnish  light  enough  to  make  the 
entrance  or  exit  to  his  building  safe  for 
his  customers. 

And  in  King  v,  Creekmore,  117  Kv.  172. 
77  R,  W.  08ft.  it  was  held  that  the' Ipssor 
17  L.R.A.(X.S.f 


of  a  steam  sawmill  which  had  been  re- 
moved from  the  premises,  who  had  sur- 
rendered possession  and  control  thereof  to 
the  lessee,  was  not  liable  for  injuries  to  the 
latter's  servant  for  failing  to  inspect  and 
keep  the  same  in  reasonable  repair.  And  to 
the  same  general  effect  was  the  decision  in 
Lovitt  v,  Creekmore.  26  Ky.  h.  Rep.  234 
80  S.  W.  1184,  which  rase  arese  out  of  the 
same  state  of  facts. 

In  an  action  against  the  owner  of  a 
theater  for  injuries  received  in  falling  from 
a  doorway  marked  by  a  red  light,  it  was 
held,  in  McCain  v.  Majestic  Bldg.  Go.  120 
Ja.  .106,  45  So.  258,  that,  in  alleging  that 
the  theater  was  leased  and  operated  by  the 
lessee,  the  plaintiff,  in  effect,  alleged  that 
the  defendant  had  no  right  to  enter  it,  and 
no  authority  to  regulate  the  manner  in 
which  it  was  run,  and  was  not  liable  for 
the  injuries  received. 

Defect  in  construction,  or  in  premises  when 
let. 

Xumerous  rases  hold  that  the  landlord  in 
liable  for  injuries  to  guests  or  servants  of 
his  tenant  where  the  injury  is  due  to  de- 
fects in  the  oonstruction  of  the  building, 
or  which  existed  when  the  property  was 
leased. 

Thus,  in  Leithman  v.  Vaught,  115  La. 
240,  38  So.  082,  the  court  aGRrmed  the 
judgment  of  the  lower  court  which  held 
the  landlord  liable  to  his  tenant's  eervanr 
for  injuries  caused  by  the  defective  con- 
struction of  the  building,  of  which  he  had 
knowledge. 

And  in  Ross  v.  Jackson,  123  Ga.  657, 
51  S.  E.  678,  it  was  held  that  a  landlord, 
while  not  an  insurer,  was  liable  in  damages 
to  an  invited  guest  of  the  tenant,  who  re- 
ceived injury  while  lawfully  upon  the  prem- 
ises, which  injur}'  arose  because  of  the  de- 
fective construction  of  a  building  on  the 
premises. 

And  in  Copley  v.  Balle,  9  Kan.  App.  465. 
60  Pac.6S6.it  was  held  that  a  landlord  who 
leased  premises  for  hotel  purposes,  with  a 
dangerous  excavation  thereon,  was  negligi-nt 
in  not  providing  fur  the  protection  of  the 
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responsible  to  the  plaintiflTs  for  all  the  dam- 
age that  they  have  suffered." 

The  suit  vitB  dumiBsed  on  exception  of  no 
cause  of  action.  In  our  opimon  a  cause  of 
action  Is  shown.  Mrs.  Criatadoro  was  right- 
fully on  this  wharf,  and  was  injured  with- 
out any  contributing  fault  on  her  part,  and 
as  the  result  of  the  negligence  of  the  person 
whose  duty  it  was  to  see  to  the  safety  of 
the  wharf;  that  is  to  say,  of  the  owner  of 
the  wharf,  Von  Behren. 

So  plain  is  this  that  without  another  word 
we  might  proceed  to  render  judgment,  were 
this  oourt  expected  sithply  to  administer 
justice,  and  not  also  to  expound  the  juris- 
prudence of  the  state. 

The  reason,  then,  why  Mrs.  Cristadoro 
was  rightfully  on  the  wharf  is  that  she 


was  a  gtipst  of  her  mother,  Mrs.  Rchmitt, 
and  that  Mrs.  Schmitt  had  secured  hy  con- 
tract with  Von  Behren  the  right  to  receive 
visitors;  and  the  reason  why,  she  being 
rightfully  on  the  wharf,  the  owner  of  the 
wharf  is  responsible  to  her  for  the  injury 
she  suffered,  is  that  "the  owner  of  a  build- 
ing is  answerable  for  the  damage  occa- 
sioned by  its  ruin,  when  this  is  caused  hy 
neglect  to  repair  it,  or  when  it  is  the  re- 
sult of  a  vice  in  its  (Higinal  constructioa" 
(Civil  Code,  art.  2322),— this  provision  of 
the  Code  being  nothing  more  than  an  appli- 
cation of  the  principle  that  "every  person 
is  responsible  for  the  damage  he  occasions, 
not  merely  hy  his  act,  but  by  his  negUgence, 
his  imprudence,  or  his  want  of  skill"  (Civil 
Code,  art.  2316). 


hotel  patrons  from  the  danger  of  injury  by 
reason  of  the  excavation. 

And  in  Patterson  v.  Jos.  Schlitz  Brewing 
Co.  16  S.  D.  33,  91  N.  W.  336,  the  court 
Haid:  "If,  when  let,  the  premises  are  in  a 
rendition  dangerous  to  the  public,  or  with 
a  nuisance  thereon,  the  owner  may  be  liable 
to  strangers  for  the  injuries  resultinj? 
from  such  condition  or  nuisance,  if  be  had 
notice  of  the  dangerous  condition  of  the 
building,  or  could,  by  the  exercise  of  ordi- 
nary care  and  dili^nce,  have  ascertained 
its  dangerous  condition.     By  renting  the 

£ remises  and  receiving  rent  therefor  he  is 
>  be  rcgnrded  as  authorizing  the  continu- 
ation of  the  nuisance."    Ana  to  the  same 

Eneral  effect  was  the  decision  in  Rchwal- 
ch  V.  Shinkle,  W.  ft  K.  Co.  97  Fed.  483, 
Where  the  plaintiff  was  subpoenaed  as  a 
witness  to  attend  a  trial  before  a  justice, 
who  was  a  tenant  in  defendant's  building, 
and  was  injured  because  of  the  defective  con- 
ditions of  the  building  resulting  from  faulty 
construction,  it  was  held,  in  Edwards  v. 
Rissler,  20  Ohio  C.  C.  428,  affirmed  in  09 
Ohio  St.  672,  70  N.  E.  1129,  that  the  own- 
er was  liable  for  the  injur}';  as  the  rule 
was  that  where,  at  the  time  of  the  leasing, 
the  property  was  in  an  unsafe  or  defective 
condition  resulting  from  faulty  construc- 
tion, the  landlord  is  held  responsible  to 
such  persons  as  are  rightfully  on  the  prem- 
ises, even  after  the  lease  of  such  premises 
to  a  tenant. 

But  in  Lane  v.  Cox  [1897]  1  Q.  B.  415.  it 
was  held  that  the  landlord,  in  the  absence 
of  a  covenant  to  repair,  was  not  liable  to 
the  worlcman  employed  by  hia  tenant,  even 
though  the  premises  were  let  in  a  dilapi- 
dated condition, — the  court  holding  that 
there  was  no  duty  resting  on  the  landlord 
not  to  let  the  premises  in  an  unsafe  condi- 
tion. 

When  it  Is  tenant's  duty  to  repair. 

Where  the  tenant  is  under  obligation  to 
make  the  repairs,  and  his  guest  or  employ- 
ee is  injured  because  of  failure  to  repair, 
or  negligence  In  making  the  repairs,  the 
landlord  is  not  liable. 
17  L.R.A.(N.S.) 


Thus,  in  M^er  v,  Schrumpf,  111  Mo. 
App.  54,  85  S.  W.  915,  it  was  held  that  the 
landlord  was  not  liable  for  the  negligent 
way  in  which  a  tenant  repaired  a  floor  in 
the  leased  premises,  where  it  was  the  ten- 
ant's du^  to  make  such  repairs. 

And  in  Ward  v.  Hinkleman.  87  Wash. 
376,  79  Pac.  956,  the  court  said:  "A  mere 
defect  caused  by  a  failure  to  repair  after 
letting,  where  the  premises  were  in  proper 
repair  at  the  time  of  letting,  and  where 
the  duty  to  repair  devolves  upon  the  ten- 
ant, imposes  no  liability  on  the  landlord, 
even  though  the  lack  of  repair  might  in 
time  create  a  nuisance." 

So,  a  lease  of  a  building  which  has  a  door 
opening  at  considerable  neight  into  space, 
and  unprovided  with  bars  and  guards,  was 
held  in  Texas  Loan  Agency  v.  Fleming,  92 
Tex.  458,  44  L.R.A.  279,  49  S.  W.  1039, 
not  to  render  the  landlord  liable  to  a  person 
who  is  injured  in  consequence  of  the  failure 
of  the  lessee  or  other  person,  during  the 
lease,  to  keep  the  door  properly  fastened. 

Where  a  tenant  was  bound  to  make  all 
repairs  to  the  premises,  and  they  were  in 
good  condition  when  he  took  possession 
thereof,  it  was  held,  in  Leaux  v.  \ew  York, 
87  App.  Div.  398,  84  N.  Y.  Supp.  614,  that 
the  landlord  was  under  no  obligation  to 
the  tenant  or  his  employees  to  keep  the 
property  in  repair;  and  he  was  not  liable 
to  them  for  any  injury  due  to  the  defective 
condition  of  the  premises. 

A  lessor  who  was  not  in  possession  or 
control  of  an  elevator  well  in  a  leaned  build- 
ing which  the  tenant  had  covenanted  to  re- 
pair was  held,  in  Henaon  v.  Beckwith,  '20 
R.  I.  165,  as  L.R.A.  716,  78  Am.  St.  Rep. 
847,  37  Atl.  702,  not  to  be  liable  for  the 
death  of  a  person  who  fell  into  it  while 
delivering  goods  to  the  tenant  on  the  lat- 
ter's  invitation,  although  there  waa  a  dan- 
gerous defect  in  the  elevator. 

Effect  of  breach  of  landlord's  contract  to 
repair. 

Some  cases  have  held  that  a  guest  or 
employee  of  -a  tenant  cannot  recover  from 
the  luidlord  for  injuries  due  to  defects  in 
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The  learned  oouiMel  tor  defendants  Tery 
properly  say  that  there  must  be  a  duty  be- 
fore there  can  be  negligence;  but,  when  they 
say  that  Vaa  Behren  did  not  owe  Mra. 
Ciistadoro  the  duty  to  see  to  it  that  this 
wharf  was  maintaiiied  in  proper  condition 
for  its  ordinary  use,  they  fail  to  take  the 
foregmng  articles  of  the  C<ode  into  consid- 
eration. 

True,  in  McConnell  v.  Lemley,  48  La.  Ann. 
1438,  34  L.R.A.  609,  65  Am.  St.  Rep.  319, 
20  So.  887,  this  court  said  that  the  owner *s 
responsibility  under  that  article  is  restrict- 
ed to  "neighbors  and  passengers,"  and  does 
not  extend  to  visitors,  or  guests, — in  other 
words,  to  those  outside,  not  to  those  in- 
side, of  the  house;  but  that  construction 
was  departed  from  in  the  more  recent  case 

the  building,  simply  because  of  his  breach 
of  covenant  to  repair. 

Thus,  in  Frank  v.  Mandel,  78  App.  Div. 
413,  78  N.  Y.  Supp.  8S5,  it  was  held  that 
the  covenant  of  the  landlord  to  repair  did 
not  inure  to  the  benefit  of  a  guest  of  the 
tenant.  And  to  the  same  effect  was  the 
decision'  in  Sherlock  t.  Rushmore,  99  App. 
Div.  698,  91  N.  Y.  Supp.  162. 

And  in  MouUiet  t.  Anderson,  29  Ohio 
C.  C.  723,  it  was  held  that  an  owner's  con- 
tract to  repair  does  not  inure  to  the  bene- 
fit of  others  towards  whom  the  owner  sus- 
tains no  relations  growing  out  of  the  con- 
tract. 

In  May  t.  Ennis,  78  App.  Div.  662,  79 
N.  Y.  Supp.  896,  it  was  held  that  one  seek- 
ing to  enter  a  hotel  to  become  a  guest,  who 
was  injured  because  of  the  defective  con- 
dition of  a  platform  surrounding  the  hotel, 
of  the  defective  condition  of  which  the 
landlord  had  notice,  might  recover  damages 
of  the  latter  for  such  injuries.  The  fact 
that  the  landlord  was,  by  the  lease,  re- 
quired to  repair  the  sidewalk,  did  not  affect 
his  liability,  as  it  did  not  rest  on  the  con- 
tract in  any  way,  but  upon  a  breach  of 
his  duty. 

Portion  of  building  retained  by  landlord. 

If  a  guest  or  employee  of  a  tenant,  or  a 
person  going  upon  the  premises  to  do  busi- 
ness with  the  tenant,  is  injured  by  the  de- 
fective condition  of  a  portion  of  the  prem- 
ises over  which  the  landlord  retains  con- 
trol, the  cases  generally  hold  that  the  land- 
lord is  liable  for  such  injuries. 

It  has  been  so  held  where  a  tenant's 
guest  or  servant  was  injured  by  the 
defective  condition  of  an  elevator,  or  ele- 
vator well,  used  by  a  number  of  tenants  in 
common,  but  tlie  control  of  which  was 
retained  by  the  landlord.  B.  Shoninger  Co. 
v.  Mann,  219  111.  242,  3  L.R.A.  (N.S.) 
1097,  76  N.  E.  364;  Rhodius  v.  Johnson, 
24  Ind.  App.  401,  66  N.  E.  942;  Hamilton 
V.  Taylor,  195  Mass.  68,  90  N.  E.  592;  An- 
drus  V.  Brad  ley- Alderson  Co.  117  Mo.  App. 
322,  93  S.  W.  872;  Olson  v,  Schultz.  67 
Minn.  494,  36  L.R.A.  790,  64  Am.  8t.  Rep. 
437,  70  N.  W.  779;  Wagner  v.  Welling,  84 
X.  Y.  Supp.  079;  Bogendoerfer  t.  Jacobs, 
17  UR^iNS.) 


of  Schoppel  T.  Daly,  112  La.  202,  3$  So.  Ztl, 
where  the  court  held  the  owner  responsiUs 
to  the  wife  of  the  lessee. 

The  reasoning  of  the  Leml*y  Case  is  that 
visitors  must  be  treated  as  persons  to  whom 
"the  ordinary  rule  of  trespass  or  contract 
would  apply;"  that  is  to  say,  who,  as  tres- 
passers, have  no  recourse,  and,  as  contract- 
ors, have  recourse  only  on  their  contract 
But  it  stands  to  reason  that  a  visitw  ii 
neither  a  trespasser  nor  a  contractor. 

The  court  seems  to  have  thought  that  the 
recourse  of  the  guest  was  against  the  lessee. 
But  what  if  the  lessee  has  not  been  in 
fault  T  Nay,  what  if,  injured  by  the  same 
accident,  he  himself  has  a  touse  of  action? 
Would  the  legal  situation  be  that  he  would 
have  to  respond  in  damages  to  the  guest, 

97  App.  Div.  355,  89  N.  Y.  Supp.  1051; 
Burner  v.  Higman  &  8.  Co.  127  Iowa,  580, 
103  N.  W.  802;  Wright  v.  Perry,  188  Masa 
268,  74  N.  E.  328. 

Or  by  a  defective  hoisting  apparatus  used 
by  several  tenants.  O'Malley  v.  Twenty- 
Five  Associates,  170  Mass.  471,  49  N.  £. 
641. 

Or  by  defects  in  a  common  hallway  that 

was  unusual  and  dangerous  if  unlighted. 
Brugher  v.  Buchtenkirt^  39  App.  Div.  602. 
57  N.  Y.  Supp.  314,  reversed  upon  ground 
of  contributory  negligence  in  167  N.  T.  153, 
60  N.  E.  420. 

Or  by  defects  in  a  stairway  u^  by  various 
tenants.  Harrinson  v.  Jelly,  176  Mass.  292. 
66  N.  B.  288;  Miller  v.  Hancock  [1893]  2 
Q.  B.  177. 

Or  in  the  outside  steps  and  platform  of 
a  tenement  house.  Coupe  v.  Piatt,  172 
Mass.  458,  70  Am.  St.  Rep.  293.  52  N.  E. 
626. 

So,  where  the  landlord  retained  a  quali- 
fied jjosneasion  of  the  entire  building,  and 
exercised  general  supervision  over  it,  it 
was  held,  in  Monahan  v.  Kational  Bnillj 
Co.  4  Go.  App.  680,  62  S.  E.  127,  that  he 
would  be  liable  for  injuries  caused  by  de- 
fective window  wei^ts,  to  one  who  was  is 
the  building  for  the  purpose  of  being  treat- 
ed by  her  dentist. 

And  in  McCarvell  v.  Sawyer,  173  Mass. 
540,  73  Am.  St.  Rep.  318,  54  N.  E.  259, 
the  plaintiff,  a  stranger,  asked  a  tenant 
standing  at  the  doorway  of  a  tenement 
building  whether  a  certain  person  lived  in 
the  building,  and  was  told  she  might  go  in 
and  find  out  for  herself.  She  did  so.  and 
was  injured  because  of  an  open  elevator 
well  in  the  building.  It  was  held  that  the 
reply  of  the  tenant  did  not  make  the 
plaintiff  a  guest  so  as  to  render  the  land- 
lord liable  for  her  injuries. 

And  a  provision  in  a  lease  that  the  land- 
lord should  not  "be  liable  for  any  dam- 
ages occasioned  by  failure  to  keep  tlie  ele- 
%'ator  in  repair"  was  held,  in  Springer  v. 
Ford,  189  111.  430,  62  L.R.A.  930,  82  Am. 
St.  Rep.  464,  69  N.  E.  963,  not  to  be  bind- 
ing on  the  tenant's  employees;  and  tbe 
landlord  would  ba  liaUrto  sudi  employiei 
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and  the  owner  to  htm?  If  so,  the  absurd 
result  would  be  that  he  would  have  to  turn 
orer  to  his  guest  whatever  he  might  have 
recovered  from  the  owner.  Under  the  doc- 
trine of  this  Lemley  Case,'  if,  through  gross 
vice  of  construction,  or  the  gross  negligence 
of  the  owner,  one  of  the  so-called  "skyscrap-' 
era"  of  this  city  were  to  collapse,  the  heirs 
of  a  person  who  had  been  visitiog  one  of 
the  tenants  at  the  time  of  the  disaster  and 
had  perished  therein  could  have  no  recourse 
against  the  culpable  owner,  but  only,  if  any 
at  all,  against  the  heirs  of  the  innocent  and 
unfortunate  tenant. 

It  may  be  that,  with  regard  to  all  those 
who  derive  through  the  lessee  the  right  to 
be  on  the  leased  premises,  the  lessor  may  by 
fx>ntract  shift  from  bimiielf  to  the  leeaee  the 


duty  of  seeing  to  the  safety  of  the  build- 
ing, and  may  in  that  way  absolve  himself 
from  all  duty  towards  the  guests  of  the 
lessee;  but,  bo  long  as  he  does  not  do  this, 
but  retains  to  himself  the  duty  of  seeing 
to  the  safety  of  the  house,  he  plainly  and 
manifestly  owes  that  duty  as  much  to  those 
who  are  rightfully  in  the  house  as  to  those 
who  may  happen  to  be  passing  by  it. 

In  this  Lemley  Case  the  court  would  re- 
strict article  2322  to  neighbors  and  passers- 
by,  on  the  score  of  its  being  a  police  regula- 
tion of  the  safety  of  houses;  but,  if  it  is 
of  that  character  a  fortiori  ought  it  to  ap- 
ply to  those  inside  of  the  house. 

The  French  writers,  interpreting  article 
1386,  Code  Napoleon,  which  is  the  article 
corresponding  with  oar  above-quoted  article 


if  he  had  not  exercised  the  highest  dqpve 
oi  care  and  diligence. 

In  Dood  v.  Rothschild,  31  Misc.  721.  6S 
N.  Y.  Supp.  214,  it  was  held  that,  even 
where  the  obligation  rests  upon  the  land- 
lord to  keep  demised  premises  in  repair,  his 
failure  to  do  so  does  not  subject  him  to 
damages  for  personal  injuries  caused  by  the 
defective  condition  of  the  premises,  except 
as  to  such  portions  of  the  premises,  il  any, 
over  which  he  retains  control. 

In  Harkin  t.  Crumbie,  20  Misc.  568,  46 
N.  Y.  Supp.  453,  it  was  held  that  the  owner 
of  an  apartment  house  waa  not  to  be  deemed 
negligent  in  failing  to  remove  all  the  ice 
and  snow  from  tlie  approaches  to  the  house, 
where  the  only  danger  lay  in  the  inherent 
slipperinesa  of  the  ice  and  snow.  And  the 
court  said  that  such  a  case  was  clearly  dis- 
tinguishable tram  those  cases  in  which  the 
landlord  retained  control  over  a  portion 
of  the  premises,  and  incurred  liability  be- 
cause 01  their  defective  condition. 

Effect  of  concealment  by  landlord. 

II  the  landlord  has  in  any  way  acted  in 
bad  faith  toward  his  tenant,  and  concealed 
from  him  defects  in  the  premises  of  which 
the  landlord  had  knowledge,  the  cases  very 
generally  hold  that  the  landlord  is  responsi- 
ble to  the  tenant's  guests  or  servants  for  any 
injuries  caused  by  such  defects. 

Thus,  in  Anderson  r.  Hayes,  101  Wis. 
638,  70  Am.  St.  Xtep.  030,  77  N.  W.  891, 
it  was  held  that  a  landlord  was  liable  for 
the  injuries  to  an  employee  of  his  tenant 
caused  by  a  concealed  defect  in  the  demised 
premises  known  to  the  landlord,  but  not 
known  or  disclosed  to  the  tenant,  or  capa- 
ble of  being  ascertained  by  hiro  by  a  rea- 
sonably careful  examination  of  the  prem- 
ises. 

And  in  Morgan  T.  Sfaeppard  (Ala.)  47  So. 
147,  in  an  action  by  a  guest  of  the  tenant, 
it  was  held  that,  in  order  that  the  com- 
plaint might  show  a  breach  of  duty  on  the 
part  of  the  landlord  to  the  tenant  or  hfs 
servants  or  guests,  the  defects  causing  the 
injnry  must  have  l>oen  latent  or  concenlod. 
and  not  disclosed  by  the  landlord  to  the 
tenant.  ' 
17Ul-A.(N.B.) 


The  lessor  of  a  boarding  house  waa  held. 
In  Towns  v.  Thompson,  68  N.  H.  317,  46 
LJt.A.  748,  44  Atl.  402,  not  liable  t«  the 
lessee's  boarders  for  illness  caused  b^  the 
unsanitary  condition  of  the  premises,  in  the 
absence  of  any  misrepresentation,  conceal- 
ment, or  wrongful  fanure  of  the  lessor  to 
disclose  the  defect. 

Under  a  lease  whereby  the  tenant  was  . 
to  keep  the  premises  In  repair,  it  was  held, 
In  Oriental  Invest.  Co.  t.  Sline,  17  T«.  Civ. 
App.  692,  41  8.  W.  130,  that  the  landlord 
could  be  held  liable  only  for  injuries  to 
tenant's  servants  caused  by  defects  which 
existed  at  the  time  of  the  lease,  and  then 
only  when  he  had  practised  deceit  or  fraud 
on  the  tenant. 

Rights  of  tenant's  guests  or  employees  no 
greater  than  his  own. 

A  number  of  eases  hold  that,  where  a 
guest  of  a  tenant  is  injured  beoaose  of  al- 
leged defects  in  the  premises,  under  dream- 
stances  that  would  not  entitle  the  tenant 
himself  to  recover,  the  guest  cannot  re- 
cover, as  the  latter  is  entitled  to  no  greater 
rights  than  the  tenant.  Coupe  v.  Piatt, 
supra;  Roche  v.  Savryer,  176  Mass.  71,  57 
N.  £.  216;  Jordan  v.  Sullivan,  181  Mass. 
348, 63  N.  E.  000;  Towns  t.  Thompson,  su- 
pra ;  Frank  v.  Mandel,  76  App.  DIt.  413,  78 
N.  Y.  Supp.  85S;  Anderson  t.  ^yes,  supra. 

So,  in  Dalton  v.  Gibson,  102  Mass.  1, 
116  Am.  St.  Rep.  218,  77  N.  E.  1035,  it 
was  held  that  an  employee  of  a  tenant  has 
no  greater  rights  in  the  premises  than  the 
tenant  has,  and  cannot  recover  for  injuries 
due  to  lack  of  repairs  which  the  tenant  is 
under  obligation  to  make. 

And  in  Dood  t.  Rothschild,  supra,  it  was 
held  that  the  owner  out  of  possession  owed 
no  duty  to  his  tenant  where  the  latter  had 
agreed  to  make  all  repairs;  and  conse- 
quently the  owner  owed  no  duty  to  those 
coming  upon  the  Remises  by  the  tenant's 
!  inTitati(»L 

Miscellaneous  cases. 

Other  cases,   presenting  features  some- 
what unusual,  may  be  noted. 

The  holder  of  a  privilege  fn)«a^u.«^^ 
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2322,  Bay  that  the  responsibility  imposed  by 
the  article  applies  only  to  neighbors  and 
passers-by,  and  not  to  those  whose  rela- 
tions to  the  owner  are  governed  by  contract. 
Larombiere  on  art.  1386,  vol.  5,  No.  3,  p. 
794;  Demolombe,  vol.  31,  No.  659,  p.  568; 
Laurent,  vol.  20,  No.  644,  p.  696;  3  Fuzier- 
Hermann,  p.  917,  No.  16;  Id.  p.  918,  No.  32. 
We  suspect  the  organ  of  the  court  in  the 
Lemley  Case  understood  this  to  mean  that 
the  responsibility  imposed  by  article  1386 
(our  article  2322)  is  absolutely  restricted  to 
neighbors  and  passers-by — i.  e.,  to  those 
outside  of  the  house, — and  does  not  extend 
to  those  inside.  But  such  is  not  the  idea 
intended  to  be  conveyed.  What  is  meant  is 
simply  that  the  relations  of  those  who  have 
a  contract  are  governed  by  the  contract,  and 
the  relations  of  those  who  have  no  contract ' 


are  governed  by  the  general  pnndples  of  th^ 
law  embodied  in  this  and  other  articles  of 
the  Code.  In  other  words,  the  line  of  deav- 
age  is  between  those  who  have  and  those 
who  have  not  a  contract,  and  not  between 
^thoBe  who  are  outside  and  those  who  are 
inside  of  the  house.  These  writers  certain- 
ly do  not  mean  to  say  that  the  visitor  has 
a  contract  with  the  lessor,  or  that  he  may 
recover  from  the  tenant  when  it  Is  the  own- 
er  that  is  in  fault. 

True,  these  writers  do  not  say  expressly 
anywhere  that  in  such  a  case  the  visitor 
may  recover  from  the  owner;  but  the  reason 
of  their  silence  on  that  point  is  that  the 
proposition  is  too  plain  to  need  to  be  ex- 
pressed. And  it  is  for  that  same  reason  tht  \ 
courts  of  France  have  been  called  upon  so 
seldom  to  express  an  opinion  in  the  matter. 


hibition  association  of  selling  refreshments 
was  held,  in  Marshall  v.  Industrial  Exhibi- 
tion Asso.  1  Ont.  L.  Rep.  319,  to  have  no 
cause  of  action  against  the  lessor  of  the 
exhibition  grounds  for  an  injury  caused  by 
a  defective  walk  which  the  lessor  was 
under  no  obligation  hj  contnuit  or  law  to 
repair. 

In  Barman  Spencer  (Ind.)  44  L.R.A. 
815.  40  N.  B.  9,  it  was  held  that  the  lessor, 
who  removes  the  platfonn  from  a  well  in 
order  to  put  it  in  proper  condition  as  re- 
quired by  his  lease,  and  leaves  the  well  open 
and  unguarded  at  a  distance  of  about  3  feet 
from  the  kitchen  door  near  a  path  that 
leads  to  a  closet,  is  liable  to  a  guest  of 
the  tenant  who  falls  into  the  well  in  the 
night  while  attempting  to  go  to  the  eloset, 
without  knowing  that  the  pUtfonn  has 
been  taken  from  the  well. 

In  Wilcox  v.  Zane,  167  Mass.  302,  45  N. 
E.  923,  it  was  held  that  one  who  went  on 
a  roof  at  the  request  of  a  tenant,  although 
going  gratuitously,  could  recover  from  the 
landlord  for  injuries  due  to  the  defective 
condition  of  the  roof,  where  the  tenant  him- 
self had  a  right  to  use  the  roof  in  common 
with  others. 

In  Barrett  v.  Lake  Ontario  Beach  Im- 
prov.  Co.  174  N.  Y.  310,  61  L.R.A.  829,  66 
N.  E.  968,  it  was  held  that  the  owner  of 
a  structure  to  be  used  an  a  toboggan  slide 
at  a  bathing  resort  is  liable  for  injuries  in 
case  a  person  attempting  to  use  it  falls 
from  it  by  reason  of  the  insufficiency  of  a 
railing,  altiiouf^  it  is  in  the  posseHsion  of 
a  tenant,  if  Uie  railing  intended  for  the 
protection  of  persons  upon  it  is  no  faulty 
in  construction  that  such  accidents  are 
likely  to  happen.  And  to  the  same  general 
effect  was  the  decision  in  Fox  v.  Buffalo 
Park,  21  App.  Div.  321,  47  N.  Y.  Supp. 
788,  affirmed  without  opinion  in  163  N.  Y. 
559,  57  N.  E.  1109,  where  a  person  attend- 
ti^  a  race  track,  having  regularly  pur- 
rhased  a  ticket,  was  injured  by  the  falling 
of  a  urand  stand. 

In  Burger  v.  Johnson,  6  Ohio  N.  P.  262, 
it  was  held  that  a  man  «nployed  by  a  for- 
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mer  tenant,  several  months  after  the  ten- 
ancy had  expired,  to  remove  a  stove  from 
the  attic  of  the  leased  premises,  was  a  bare 
licensee,  who  assumed  all  the  risks  of  the 
premises. 

One  who  goes  onto  premises  solely  for  hia 
own  business,  and  not  on  any  business  in 
which  the  tenant  is  engaged,  cannot  recover 
for  injuries  due  to  defects  in  the  premise^. 
Ganlev  v.  Hall,  1«8  Mass.  613,  47  N.  K 
416. 

In  Capen  v.  Hall  (R.  I.)  43  Atl.  847,  it 
was  held  that,  while  it  was  the  duty  of 
landlords  and  owners  of  buildings  who  re- 
tained control  of  the  hallways  and  stair- 
ways to  see  that  they  were  in  all  respect? 
inherently  safe  and  convenient,  yet  it  was 
not  their  duty  to  see  that  the  same  wer.' 
properly  lighted  at  all  times  when  they 
might  be  rightfully  used. 

if,  while  a  person  is  acting  as  a  de 
facto  officer  of  a  corporation,  he  also  en- 
gages in  other  duties  not  naturally  incident 
to  his  office,  and  without  any  special  agree- 
ment or  compensation  therefor,  such  per- 
formance does  not  constitute  him  an  em- 
ployee of  the  company;  and,  if  he  is  in> 
jured  while  assisting  in  operating  a  hand 
hoist,  he  is  chai:geable  with  his  own  m'pii- 
nence,  and  the  Owner  of  the  building  is  not 
liable  to  him  as  an  employee  of  the  lessee. 
Welker  v.  Anheuser-Busch  Brewing  Assa 
103  Minn.  189.  114  X.  W.  745. 

Of  course,  if  the  guest  or  employee  is 
himself  negligent,  and  such  negligence  con- 
tributes to  the  injury,  the  well-known  rule 
I  of  contributory  negligence  applies:  and 
'  the  plaintiff  cannot  recover  regardle9.o  of 
any  violation  of  the  landlord's  duty.  Pas- 
cieszny  v.  Bovdell  Bros.  White  Lead  A 
Color  Co.  146  Mich.  223,  109  N.  W.  41?; 
B.  Shoninger  Co.  v.  Mann.  219  III.  212.  -t 
L.R.A.(N.S.)  1097,  76  N.  E.  354;  Wheeler 
V.  Pullman  Palace  Car  Co.  131  HI.  Aff- 
262,  appeal  dismissed  in  228  111.  28,  61  N. 
E.  789.  Such  cases,  however,  are  not  strict- 
ly in  point,  as  th^  turn  upon  the  general 
doctrine  of  contributory  negligence,  and  Bot 
upon  Che  duty  of  the  landlord 
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We  do  find,  however,  the  following  in 
stances: 

In  the  Case  of  Groeclaude  C.  Chaubard, 
the  court  of  appeal  of  Paris  (8  Feb.  1896, 
Journal  de  Palais,  1899,  part.  2,  215)  held 
that  the  owner  of  the  house  was  liable 
to  a  visitor  of  the  tenant  for  an  injury  sus- 
tained from  the  unsafe  condition  of  the 
premises.  Says  the  court :  "Consid^rant 
qu'en  leur  quality  de  bailteurs,  Le  Boucher 
et  Orosolnude  r^pondaient  de  toute  faute 
commise  par  eux  en  cette  quality  ou  par  leurtt 
prCpoB^s.  non  srulement  vis-A-vis  des'  lo- 
cataires.  mais  encore  de  toute  personne  hab- 
itant avec  ces  locataires.  au  Tu  et  su  des 
bailleurs  ou  de  leurs  prSpos^,  et  sans  op- 
position de  leur  part  que.  restreindre  le 
droit  d'invoquer  la  responsabilitt^  contre  les 
bailleurs  &  reux  des  habitants  quo  sont  li^es 
A  ceux-ci  par  un  contrat  de  bail,  serait  m6- 
connaltre  le  principe  g^n^ral  pos£  dans  I'art. 
1382,  C.  civ.;  que  ce  droit  n'appartient  pas 
seuJement,  comme  daqa  I'esp^ce,  ft  tout  hab- 
itant de  la  maiaon  oO  la  faute  a  com- 
mise.  mais  m^rne  aux  personnes,  Tisitenrs, 
fournisseurs  et  autres,  dont  la  prOsence  peut 
s'expliquer  par  an  motif  legitime,  et  n'a 
rien  d'abusif,"  etc. 

Again,  in  tht  case  of  Carrien  T.  Prefet 
Hautes-Pyren^,  Journal  de  ^alaiB,  1900,  2 
part.  p.  265,  the  court  of  appeal  of  Parii 
held  a  municipalitj  responsible  for  the  un- 
safe condition  of  its  building  to  the  guests 
of  a  choral  society,  to  which  it  had  lent  a 
hall  for  a  concert.  The  defendant  sought 
to  take  the  case  from  under  the  operation 
of  article  1386  (our  article  2322)by  argu- 
ing that  there  was  a  contract  of  loan  of  the 
building,  and  hence  that  the  relatlona  of  the 
parties  to  the  suit  had  to  be  governed  hj 
contract;  but  the  court  curtly  said  that, 
true,  there  was  a  contract  with  the  society, 
but  none  with  the  guests. 

In  a  note  to  this  same  decision,  as  report- 
ed in  DalloK,  Juris.  Gen.  1000,  p.  266,  2d  par- 
tie,  we  find  the  following:  "Tenons,  done, 
pour  certain  que  I'art.  1386  ne  doit  pas  re- 
cevoir  application  lorsque  la  partie  l^ste  est 
li4e  avec  le  propriCtaire  du  bfltiment  par  un 
contra  ayant  ce  bAtiment  pour  objet.  Ce 
n'est  pas  tl  dire  cependant  que  I'art.  1386 
ne  puittiiie  Hre  invoqu^  par  les  passants.  II 
est  congu  en  termes  g^n^raux  et  doit  reoe- 
voir  application  touted  lea  fois  que  la  chOte 
du  bfltiment  a  caus^  dommage  il  des  tiers. 
c'e»t-)l-dire  9  des  personnes  qui  n'^taient 
lif-es  par  aucune  convention  avec  le  propri^- 
taire  du  bfltiment.  Comment,  par  example, 
refuser  la  protection  de  cet  article  ft  la  per- 
!4tmne  qui  aurait  Hf^  bles»<>e  par  le  chDte  de 
la  voQte  d'une  ^gliseT  Tous  ceux  qui 
entrent  dans  .un  edifice  public  et  qui  sont 
U-ti^s  par  aa  mine  nous  semblent  dans  uoe 
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situation  aus^   favorable  que  de  simples 

passants." 

It  is  to  be  noted,  moreover,  that  what 
was  thus  said  in  the  Lemley  Case,  about 
the  responsibility  of  the  owner  not  extend- 
ing to  a  guest  of  the  lessee  was  really  in 
the  nature  of  an  obiter;  for  the  balcony 
which  gave  way  in  that  case  did  not  do  so 
as  the  result  of  a  vice  in  construction  or 
want  of  repair,  but  as  the  result  of  a  crowd 
of  persons  rushing  out  upon  it  and  bearing 
it  down  by  a  load  such  as  it  was  not  de- 
signed to  support.  The  real  ground  of  the 
decision  was,  not  that  the  owner,  though  in 
fault,  was  not  responsible,  but  that  upon 
the  evidence  he  was  not  at  fault. 

The  case  of  Brodtman  v.  Finerty,  116  La. 
1103,  41  So.  329,  has  no  application.  The 
principle  of  that  decision  is  that,  where  the 
injury  results  from  the  failure  to  make  a 
trifling  repair,  which  the  tenant  himself 
should  have  made,  the  owner  is  not  respon- 
sible, especially  to  the  wife  of  the  tenant. 

The  learned  counsel  for  defendants  argue 
that,  if  the  condition  of  the  wharf  answered 
the  de8cri[^ '.ion  of  it  in  plaintifTs  petition, 
plaintiff  could  not  have  failed  to  see  the 
danger,  and  that,  if  she  saw  the  danger  and 
voluntarily  incurred  it,  she  has  no  cause 
of  action.  This  eontentira  is  without  merit. 

Judgment  set  aside,  exertion  overruled, 
and  case  remanded,  to  be  proceeded  with  ac- 
cording to  law.  Defendants  to  pay  costs  of 
appeal. 

Petition  for  rehearing  denied  November 
18.  1907. 


MISSOURI  SVPRI3ME  COURT. 
(DIviHlon  No.  1.) 

IDA  PHILLIPS,  Appt., 

V. 

ST.  LOUIS  &   SAN  FRANCISCO  RAIL- 
ROAD COMPANY,  Respt. 

(211  Mo.  419.  Ill  8.  W.  109.) 

Hospital  —  negllBence  —  liability. 

1.  A  hospital  maintained  hy  a*  railroad 
for  the  benefit  of  its  employees,  to  which 
they  are  required  to  contribute,  is  not  a 

Case  Vote.  —  TAaMlitt/  for  negUffenee  of 
attendants  fuminhed  by  relief  depart- 
■ment  totcard  wfcfelfc  employees  con- 
tribute. 

The  duty  of  an  employer  with  respect  to 
relief  furiiinhed  through  a  department  to- 
ward which  his  employees  contribute  ap- 
pears to  be  governed  by  the  nature  of  the 
arrangement  under  which  such  department 
is  constituted.  Where  such  arrangement  is 
substantially  a  contract,  whereby,  in  con- 
sideration at  the  sums  held  back -from  tha 
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charitable  institution  within  the  rule  which 
exempts  such  institutions  from  liabilitj  for 
n^ligence. 

Same  —  competent  attendMita. 

2.  The  mere  employment  of  competent 
attendants  does  not  exempt  a  hospital  main- 
tained by  a  railroad  company  for  the  bene- 
fit of  its  employees,  to  vhich  the^  are  com- 
pelled to  contribute,  from  liability  for  in- 
juries caused  by  the  negligence  of  such  at- 
tendants. 

Same  —  railroad  —  liability. 

3.  A  corporation  organized  by  the  of> 
ficers  of  a  railroad  company  to  operate  a 
hospital  for  the  benefit  of  employees  of  the 
road,  to  vhich  they  are  compelled  to  con- 
tribute, is  not  a  separate  institution,  for  the 
.acts  of  which  the  railroad  company  is  not 
responsible,  where  it  is  organized  for  the 
benefit  of  the  road,  and  the  beneficiaries  are 

employee's  vagea,  tJie  employer  undertakes 
to  provide  him  with  medi»I  attendance, 
etc.,  the  emplt^er  seems  to  be  regarded  as 
liaUe  for  any  injury  resulting  from  want 
of  care  or  improper  treatment;  but,  where 
the  expenses  of  the  relief  department  are 
not  wholly  covered  by  the  amounts  con- 
tributed by  the  employees,  or  such  funds 
are  held  by  the  employer  as  a  trust  fund, 
and  the  employer  retains  the  administration 
of  the  department,  he  is  charged  only  with 
the  duty  of  using  reasonable  care  to  select 
competent  and  skilful  asflistants. 

And,  as  demonstrated  by  the  case  re- 
ported, and  by  Illinois  C.  S.  Co.  v.  Bu- 
chanan, infra,  both  where  the  furnishing 
of  attCTdance  is  in  performance  of  a  con- 
tractual obligation,  and  where  it  ia  fur- 
nished in  Uie  course  of  admlniatcring  the 
relief  fund  as  a  trust  fund,  if  such  ad- 
ministration is  In  fact  in  Uie  hands  of  the 
employer,  he  cannot  escape  liability  by  rea- 
son of  the  fact  that  the  relief  department 
is  a  separate  corporate  entity. 

Where  an  employer  derives  no  profit  from 
the  retention  of  the  hospital  fund  fr<mi  its 
employees,  it  is  liable  only  for  failure  to 
exercise  ordinary  care  to  select,  employ, 
and  retain  a  competent  physician.  Poling 

San  Antonio  &  A.  P.  R.  Co.  32  Tex.  Civ. 
App.  487,  75  S.  W.  69;  Galveston,  H.  &  S. 
A.  K.  Co.  V.  Hanway  (Tex.  Civ.  App.)  67 
S.  W.  696  (writ  of  error  denied  in  94  Tex. 
76,  68  S.  W.  724)  ;  Big  Stone  Gap  Iron 
Co.  v.  Ketron,  102  Va.  23,  102  Am.  St.  Rep. 
839,  46  S.  E.  740;  Richardson  v.  Carbon 
Hill  Coal  Co.  6  Wash.  62,  20  L.ItA.  338, 
32  Pac  1012,  also,  on  subsequent  appeal, 
10  Wash.  648,  39  Pac.  95;  Union  P.  R.  Co. 
V.  Artist,  23  L.RA.  581,  9  C.  C.  A.  14,  19 
U.  6.  App.  612,  60  Fed.  365;  Pierce  v. 
Union  P.  R.  Co.  13  C.  a  A.  323,  32  U.  S. 
App.  48.  66  Fed.  44. 

In  IllinoiH  C.  R.  Co.  v.  Buchanan,  31  Kv- 
L.  Rep.  722,  11  LJlJl.{N.S.)  711,  103  S. 
W.  272,  a  railroad  company  whidh  main- 
tained for  the  benefit  of  its  injured  em- 
ployees a  hospital  in  which  they  were  en- 
titled to  treatment,  requiring  them  to  con- 
tribute towards  its  expense  and  appointing 
the  assistants,  was  held  liable  for  injury  to 
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determined  by  its  officers,  and  tlw  nugMnu 
of  the  hospital  and  the  road  are  the  susa. 
X^vidence  « letter  —  report. 

4.  A  letter  written  by  the  nirgeoa  in 
charge  of  a  railroad  hospital  to  the  head  of 
the  department  who  sent  an  employee  to 
the  institution,  that  the  employee  was  in- 
sane, which  fact,  according  to  the  rules, 
deprived  him  of  the  right  of  treatment  in 
the  hospital,  and  asking  that  his  family 
be  requested  to  protect  him,  is  admissible  in 
evidence  in  a  suit  against  the  railroad  com- 
pany to  recover  for  the  death  of  the  em- 
ployee, alleged  to  have  been  due  to  the 
negligence  of  the  hospital  authorities  in  per- 
mitting him  to  lean  the  hospital  withoat 
attendants,  . 

Hospital  —  Inaane  patient  —  megUgencB 

—  liability. 

6.  A  hospital  which  ha*  aaanmed  to  treat  ' 

an  employee  through  Its  failure  to  eserci-« 
reasonable  care  in  selecting  competent  and 
skilful  aasistants,  although  the  hospital  ws? 
operated  under  an  independent  charter,  and 
no  profit  or  gain  wa^  derived  by  the  rail- 
road company  therefrom;  the  court  saying: 
"As  the  selection  or  appointment  of  persons 
in  charge  of  the  hospital  is  lodged  entirely 
in  the  railroad  companv,  they  ahould  be 
changed  with  the  duty  of  exercisins  reason- 
able care  in  their  selection,  and  neld  re- 
sponsible for  a  failure  in  this  respect." 

A  greater  liability  will  rest  upon  the  em- 
ployer if  it  Cfmduc^  a  hospital  for  the  pur- 
pose of  deriving  a  profit  therefrom,  or  if  it 
Las  contracted  witn  its  employees  to  pro- 
vide suitable  and  skilful  medical  treatment. 
Richardson  v.  Carbmi  Hill  Coal  Co.  6  Wash. 
62,  20  LJt.A.  838,  32  Pac.  1012. 

In  Texas  ft  P.  Coal  Co.  t.  Connaught^n. 
20  Tex.  Civ.  App.  642,  60  S.  W.  173,  it  was 
held  that  a  corporation  maintaining  a  re- 
lief department,  exacting  deductimis  for  itt 
support  from  the  wages  of  its  employees, 
to  whom  it  undertook  to  furnish  medical 
treatment  in  case  of  injury  or  sickne^ 
while  working  for  the  eompany,  the  money 
so  paid  by  the  employees  affording  the  com- 
pany a  profit  above  all  expenses,  whirh 
went  to  its  credit  in  the  bank  and  which  did 
not  constitute  a  trust  fund  in  which  the 
employees  had  a  permanent  or  substantial 
interest,  must  bear  tiie  loss  of  improper 
treatment. 

Where  the  employer  deducted  regularly 
91  a  month  from  the  pay  of  each  of  its 
laborers,  which  was  generally  understood  to 
be  for  Uie  purpose  of  maintaining  a  hos- 
pital and  employing  a  physician,  and  there 
was  evidence  that,  when  the  plaintiff  was 
injured,  the  general  foreman  sent  for  the 
company's  surgeon  to  come  and  attend  him; 
and  it  also  appeared  that,  upon  complaint 
of  the  way  in  which  such  surgeon  treatel 
plaintiff,  the  superintendent  of  the  com- 
pany refused  to  send  for  another  surgeoa. 
— there  was,  under  all  t^e  circumstuice^. 
sufiicient  proof  to  ^  to  the  juTT  as  tcndinj^ 
to  establish  the  liability  of  the  company 
for  the  unskilful  treatment  given  by  aoeb 
surgeon.  Richardson  Ji;  Carbcm  HiU  Gml 
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«.  person  who  is  discovered  to  be  insane  is 
iiaUe  for  his  death  in  case  it  permits  him 
to  laaTe  the  hospital  unattended  and  vlth- 
ont  notice  to  his  friends,  if  he  is  killed  be- 
cause of  inability  to  care  for  himself. 

(April  13  1B08.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St, 
Liouia,  Division  7,  in  defendant's  favor  in  an 
action  brought  to  recover  damages  for  the 
ileath  of  her  husband,  which  was  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

The  facta  are  stated  in  the  opinion. 
Mr.  Joseph  A.  Wright,  for  appellant: 
The  injury  in  the  precise  form  which  it 
in  fact  occurred  need  not  have  been  foreseen; 


it  is  sufficient  if  it  now  appears  to  have  been 
a  natural  and  probable  consequence. 

Hoepper  v.  Southern  Hotel  Co.  142  Mo. 
378,  44  S.  W.  257;  Harrison  v.  Kansas  City 
Electric  Light  Co.  195  Mo.  606,  7  L.R.A. 
(N.S.)  293,  93  S.  W.  951;  Graney  v.  St 
Louis,  I.  M.  &  S.  R.  Co.  140  Mo.  89,  38 
L.R.A.  633,  41  S.  W.  246;  Miller  v.  St.  Louis, 
T.  M.  &  8.  R.  Co.  90  Mo.  389,  2  S.  W.  439; 
Dixon  V.  Soott.  181  lU.  116,  54  N.  E.  897; 
Hill  V.  Winsor,  118  Mass.  251;  1  Tl-omp. 
Neg.  ir  59. 

Defendant  was  negligent,  as  a  common 
carrier  of  passengers  for  hire,  in  not  extend- 
ing to  the  deceased  that  degree  of  care  and 
protection  demanded  on  account  of  his  known 
and  apparent  insane  condition. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Parry,  07 


Co.  6  Wash.  52,  20  L.R.A.  338,  32  Pac. 
1012. 

In  Sawdey  v.  Spokane  Falls  ft  N.  R.  Co. 

30  \^'ash.  349,  94  Am.  St.  Rep.  880,  70  Pac. 
972,  it  was  held  that,  where  there  was  no 
special  contract  entered  into  between  a  rail- 
road and  its  employee,  defining  its  under- 
taking in  consideration  of  the  deductions 
made  from  his  wages  for  the  hospital  fund; 
but  it  appeared  that  the  employee  under- 
stood that  he  was  entitled,  in  consideration 
thereof,  to  hospital  accommodations  and 
medical  and  surgical  treatment  at  the  com- 
pany's expense  for  any  sickness  he  should 
have,  or  injury  he  should  receive,  while  in 
the  company's  employ;  and  it  was  shown 
that  the  deductions  made  by  the  railroad 
from  the  wages  of  its  employees  exceeded  by 
a  considerable  sum  the  amount  expended  in 
the  care  of  its  sick  and  injured  emplc^ees, 
that,  while  a  separate  account  of  the  fund 
was  kept  on  the  books  of  the  company,  the 
fund  itself  was  mingled  with  the  company's 
general  funds,  and  that  the  amount  of  the 
account  as  shown  on  its  book  was  reduced 
by  it  at  one  time,  and  that  it  had  treated 
others  of  its  employees  who  had  become  sick 
or  injured  while  in  its  employ  without 
question  as  to  the  cause  of  the  sickness  or 
injur}', — the  question  whether  treatment  of 
an  employee  injured  while  returning  home 
from  work  was  gratuitous,  or  by  reason  of 
contractual  relations,  was  for.  the  jury. 

The  force  of  the  circumstance  that  a  re- 
lief department  is  supported  wholly  or  in 
part  by  deduction  from  the  wages  of  em- 
ployees, to  deprive  it  of  its  charitable  char- 
acter, is  discussed  in  Union  P.  R.  Co.  v. 
Artist,  supra,  as  follows:  ''The  test  which 
determines  whether  such  an  enterprise  is 
charitable  or  otherwise  is  its  purpose.  If 
its  purpose  is  to  make  profit,  it  is  not  a 
charitable  enterprise.  If  it  is  to  heal  the 
sick  and  relieve  the  suffering,  without  hope 
or  purpose  of  getting  gain  from  its  opera- 
tion, it  is  charitable.  Tried  by  this  test, 
the  hospitals  and  medical  defwirtnipnt  of 
this  company  crt  a  great  public  charity. 
They  are  supported  by  the  voluntary  con- 
tributions of  this  groat  corporation  and  of 
its  emplovees,  without  the  purpose  to  profit 
17L.R,A.(X.S,)  ; 


UieTeby.  We  say  by  Uieir  'voluntary  con- 
tributions' not  unadvisedly.  We  have  not 
failed  to  notice  that  the  defendant  in  error 
testified  that  the  contribution  of  25  cents 
a  month,  made  by  each  employee,  was  a 
compulsory  assessment,  and  that  the  com- 
pany took  It  out  of  the  pay  of  such  em- 
ployee. But  how  it  could  be  compulsory 
does  not  appear.  If  it  was  a  part  of  the 
pay  of  the  empk^ee,  the  company  could 
not  lawfully  take  it  out  without  his  con- 
sent. If  be  did  not  consent,  then  he  did  not 
contribute,  and  the  company  still  owes  him 
the  amount  of  his  assessment.  If  he  did 
consent,  he  voluntarily  contributed  the 
amount  of  his  assessment.  Whatever  may 
be  said  of  the  contributions  of  the  employee, 
there  is  no  question  whatever  but  that  the 
gift  of  $2,000  to  $4,000  per  month,  made 
by  the  company,  was  purely  voluntary  and 
charitable.  These  contributions  of  25  cents 
per  month  from  each  employee,  and  of  from 
$2,000  to  $4,000  per  month  from  the  com- 
pany, constituted  a  trust  fund  devoted  to 
the  purpose  of  furnishing  hospital  act^m- 
modation,  physicians,  and  surgeons  for  the 
relief  of  the  sick  and  injured  employees 
without  charge  or  expense  to  them.  For 
this  purpose  Uiis  fund  was  intrusted  to  this 
company  to  administer.  There  is  no  evi- 
dence that  there  ever  was  any  purpose  or 
intention  on  the  part  of  the  company  ut 
making  any  profit  through  tlie  opemtion 
of  this  hospital  or  the  supplying  of  these 
physicians.  The  sole  purpose  that  this  rec- 
ord discloses  was  to  relieve  these  employees 
from  sickness  and  suffering." 

In  Ha^rty  t.  St.  Louis,  K.  ft  N,  W.  R. 
Co.  100  Mo.  App.  424,  74  S,  W.  456,  it  was 
held  that  a  railroad  company  could  not  es- 
cape liability  for  unskilful  treatment  of  an 
employee  by  a  surgeon  employed  by  its  re- 
lief department,  upon  the  theory  that  such 
relief  department  was  a  charity,  where  em- 
ployees desiring  membership  in  the  relief 
department  had  to  agree  that,  in  conaid* 
eration  of  the  amounts  paid  by  the  railroad 
for  the  maintenance  of  the  relief  defMirt- 
ment,  the  acceptance  of  benefits  from  the 
said  relief  fund  for  injury  or  death  should 
operate  as  a  release  and  satisfaction  of  all 
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Kan.  515,  73  Pac.  105;  WelU  T.  New  York 
V.  &  H.  R.  R.  Co.  25  App.  Div.  365,  49  N. 
y.  Supp.  510;  Eidson  v.  Southern  R.  Co. 
(Miss.)  23  So.  369;  Fobb  v.  Boston  k  M. 
R.  Co.  66  N.  H.  266,  11  L.R.A.  367  ,  49  Am. 
St.  Rep.  607,  21  Atl.  222;  Croom  v.  Chicago, 
M.  A  St.  P.  R.  Co.  62  Minn.  206,  18  L.R.A. 
602,  38  Am.  St.  Rep.  557,  53  N.  W.  1128; 
International  &  G.  N.  R.  Co.  v.  Gilmer,  18 
Tex.  Civ.  App.  680,  46  S.  W.  1028;  Hutchin- 
son, Carr.  1006,  3d  ed.  902;  S  Thomp.  Neg. 
II  2934. 

Defendant  failed  and  omitted  to  give  de- 
ceased the  care  and  protection  contracted  for. 

Ward  V.  St.  Vincent's  Hospital,  39  App. 
Div.  624,  67  N.  Y.  Supp.  784;  Hewett  v. 
Woman's  Hospital  Aid  Asao.  73  N.  H.  650, 
7  L.R^.(N.S.)  496,  64  Atl.  190;  Texas  &  P. 
Coal  Co.  T.  Connaughten.  20  Tex.  Civ.  App. 
«42,  60  S.  W.  173;  Brown  t.  La  Soci6t«  Pran- 
caise,  138  Cal.  475,  71  Pac.  S16;  Glavin  t. 
Rhode  Island  Hospital.  12  R.  L  411,  34  Am. 
Sep.  07B. 

The  hospital  aasoeiatlon  is  tiie  general  agent 
of  defendant  in  caring  for  its  side  employees, 
supported  hy  their  oontribntions,  and  has 
ntme  of  the  essential  alemrats  of  a  charity. 

HaggertyT.St  Lonia,  K.  ft  K.  W.  R.  Co. 
100  Mo.  App.  424,  74  8.  W.  4S6;  Coe  T. 
WasUngton  Mills,  149  Mass.  543,  21  N.  E. 
060;  Brown  v.  La  Soci<t6  Francaise,  supra; 
Miller  t.  Chicago,  B.  ft  Q.  R.  Co.  66  Fed. 
SOS;  Texas  ft  P.  Coal  Co.  T.  Connaugltten, 
■upra. 

The  hospital  association  is  not  exempt 
from  liability  as  a  charity. 

Hiatt  T.  Fraternal  Home,  99  Mo.  App. 
lOS.  72  S.  W.  463 :  Re  St.  Louis  Institute,  27 
Mo.  App.  633;  Franta  v.  Bohemian  Roman 
Catholic  Cent.  Union,  164  Mo.  304,  54  L.R.A. 
723,  M  Am.  St.  Rep.  611,  63  S.  W.  1100; 
Re  Qlohe  Mut.  Ben.  Asso.  13S  N.  Y.  Z80, 
17  L.R.A.  S47,  32  N.  E.  122;  State  ex  i«l. 
Atty.  Gen.  v.  Central  Ohio  Mut.  Relief  Asso. 


29  Ohio  St.  309;  Bacon,  Ben.  Soc.  3d  ed.  t 
62;  Angell  ft  A.  Priv.  Corp.  126. 

The  letter  from  the  chief  surgeon  to  the 
department  chief  was  admissible. 

McDermott  v.  Hannibal  ft  St.  J.  R.  Co.  8T 
Mo.  287;  State  ex  rel.  Crow  t.  Armour 
Packing  Co.  173  Mo.  356,  61  L.RjL  461,  W 
Am.  St.  Rep.  615,  73  S.  W.  645 ;  Nickell  v. 
Phcenix  Ins.  Co.  144  Mo.  420.  46  S.  W.  435; 
Malecek  r.  Tower  Grove  ft  L.  R.  Co.  57  Mo. 
17;  Hill  Bros.  t.  Bank  of  Seneca,  100  Mo. 
App.  230,  73  S.  W.  307;  Sisk  v.  American 
Cent.  F.  Ins.  Co.  OS  Mo.  App.  710.  60  S.  \V. 
687  ;  Kirkstall  Brewery  Co.  v.  Fumess  R.  Co. 
L.  R.  9  Q.  B.  468;  McOenness  t.  Adriatic 
Mills.  116  Mass.  177;  Hall  v.  Union  Cent. 
L.  Ins.  Co.  23  Wash.  610,  51  L.RJ^.  28S,  83 
Am.  St.  Rep.  844.  63  Pac.  505;  Cleveland. 
C.  C.  ft  L  R.  Co.  V.  Closser.  126  Ind.  348,  9 
LJLA.  754.  3  Inters.  Com.  Rep.  387,  22  An. 
St  Rep.  693,  26  N.  E.  160;  Louisville  Ins. 
Co.  V.  Monarch,  90  Ky.  578,  36  8.  W.  563; 
International  Trust  Co.  v.  Norwich  Union 
F.  Ins.  Soc.  17  C.  C.  A.  608.  36  U.  S.  App. 
277,  71  Fed.  81;  2  Wharton,  Ev.  H  1177. 

Messrs.  W.  F.  Evans  and  John  G. 
Ecan,  for  respondent: 

The  defendant  is  not  liable  for  nc;gligence. 
if  any.  of  the  plqraloians  of  tiie  hospital  as- 
sociation. 

Union  P.  R.  Co.  v.  Artist.  23  L.R.A.  581, 
9  C.  C.  A.  14,  19  U.  a  App.  012.  60  Fed- 
366;  Pierve  v.  Union  P.  R.  Co.  IS  0.  C.  A. 
323,  32  U.  S.  App.  48,  66  Fed.  44;  15  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  763. 

One  who  employs  a  ph^eiait  to  attend 
another  is  hound  to  exereiBe  only  m^imuy 
care  in  selecting  tlw  physician. 

Union  P.  R.  Co.  v.  Artist  and  Pierce  v. 
Union  P.  R.  Co.  supra;  Quinn  v.  Kansas 
City,  M.  ft  B.  R.  Co.  94  Tenn.  713,  28  L.R.A. 
552,  45  Am.  St.  Rep.  767.  30  S.  W.  1036; 
Haggerty  v.  St  Louis,  K.  ft  N.  W.  R.  Co. 
100  Mo.  App.  424.  74  S.  W.  466;  Pittsburgh, 


claims  for  damages  against  said  company. 
The  court  said:  "In  our  judgment  the  re- 
lief department  organized  by  the  defend- 
ant company,  in  view  of  the  regulations 
provided  for  its  government,  cannot  be 
classed  as  a  charity  without  doing  violence 
to  every  significance  that  word  bears  either 
in  popular  or  legal  usage.  It  is  not  a  char- 
ity within  the  definition  of  .Justice  Gray, 
above  quoted,  becauae  the  fund  administered 
ia  not  a  gift  by  the  employee.'!  who  make 
contributions;  much  less  by  the  railroad 
company,  which  does  not  make  any  unless 
a  deficit  occurs.  The  fund  is  made  up 
from  sums  contributed  by  members  for  | 
their  mutual  benefit,  and  is  to  be  enjoyed  j 
by  them  if  they  suffer  from  sickness  or  ac- 
cident It  is,  in  effect,  a  provision  made 
by  the  employees  to  insure  a  stipend  for 
them  to  live  on  if  they  are  disabled,  and  a 
benefit  to  tiieir  families  if  they  die.  In 
17  LJIJL(N.S.) 


addition  to  this,  if  disabled  by  accident, 
their  medical  attendance  is  paid  out  of  the 
fund.  This  strikes  us  as  a  purely  buBine^" 
arrangement  on  the  part  of  the  employees 
of  the  railroad  company.  But  to  call  the 
enterprise  a  charity  on  the  part  of  the  com- 
pany itself  is  extravagant,  when  we  note 
that  one  of  its  purposes,  as  earved  in  high 
relief  on  the  face  of  the  Filiations,  is  to 
prevent  damage  suits." 

In  connection  with  this  subject,  nttpntion 
mav  also  be  directed  to  the  case  of  Eighniy 
V.  I'nion  P.  R.  Co.  93  Iowa,  638,  27  L.RA. 
296,  61  X.  W.  1066,  in  which  it  is  held  that 
a  railroad  company  is  not  liable  to  em- 
ployees for  negligence  of  ^hysidans  and  sar- 
geons  in  a  hospital  which  it  voluntarily 
maintains  for  the  gratuitous  accommodation 
of  injured  employees  to  whom  the  company 
owes  no  statutory  or  contractual  ohligatkn 
in  the  matter. 
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C.  C.  ft  St.  L.  R.  Co.  V.  Sullivan,  141  Ind. 
85,  27  L.R.A.  840,  60  Am.  St.  Rep.  313,  40 
N.  E.  13S;  Atchison,  T.  4  S.  F.  R.  Co.  t. 
Zeiler,  64  Kan.  340,  38  Pac.  282;  Richard- 
eon  V.  Carbon  Hilt  Coal  Co.  10  Wash.  648, 
39  Pac.  95;  South  Florida  R.  Co.  v.  Price, 
32  Fla.  46,  13  So.  638;  Eighmy  v.  Union  P. 
R.  Co.  93  Iowa,  538,  27  L.R.A.  206,  61  N. 
W.  1066;  Galveston,  H.  t  S.  A.  R.  Co.  v. 
Hanway  (Tex.  Civ.  App.)  57  S.  W.  696; 
Secord  V.  St.  Paul,  M.  &.  M.  R.  Co.  5  Mc- 
Crary.  616,  18  Fed.  221 ;  3  Elliott,  Railroads, 
fi  1388;  Pearl  v.  West  End  Street  R.  Co.  176 
Mass.  177,  49  L.R.A.  '826,  79  Am.  St.  Rep. 
302,  6?  N.  E.  339;  Big  Stone  Gap  Iron  Co. 
V.  Ketron,  102  Va.  28,  102  Am.  St.  Rep. 
839,  46  S.  E.  740. 

The  duty  of  the  defendant  was  performed 
when  it  discharged  James  B.  Phillips  safely 
ut  his  destination. 

Hendrick  v.  Chicago  &  A.  R.  Co.  136  Mo. 
648,  38  S.  W.  297. 

The  burden  is  upon  the  plaintiff  to  prove 
that  some  negligence  of  the  defendant  was 
the  proximate  cause  of  the  death  of  I^illips. 

Harper  v.  St.  Louis  Merchants  Bridge 
Terminal  Co.  187  Mo.  676,  86  S.  W.  99; 
Warner  t.  St.  Louis  ft  M.  River  R.  Oo.  178 
Mo.  126,  77  S.  W.  67. 

The  liability  of  a  party  for  his  negligence 
is  limited  to  injuries  which  he  could  have 
foreseen  as  a  probable  consequence,  and 
which  are  the  direct  consequence  of  his  neg- 
ligence. 

Haley  v.  St.  Louis  Transit  Co.  179  Mo. 
30,  64  L.R.A.  295,  77  S.  W.  731;  Henry  v. 
St.  I^uis,  K.  C.  ft  N.  R.  Co.  76  Mo.  288, 
43  Am.  Rep.  762;  Saxton  v.  Missouri  P.  R. 
Co.  98  Mo.  App.  494,  72  S.  W.  717;  Scheffer 
T.  Washington  City,  V.  M.  ft  G.  8.  R.  Co. 
105  U.  S.  249,  26  L.  ed.  1070;  Daniels  v. 
New  York,  N.  H.  &  H.  R.  Co.  183  Mass.  393, 
62  L.R.A.  751,  67  N.  E.  424;  Kom  v.  Chesa- 
peake ft  O.  R.  Co.  63  L.R.A.  872,  62  C.  C.  A. 
417,  125  Fed.  897;  Nash  v.  Southern  R.  Co. 
136  Ala.  177,  96  Am.  St.  Rep.  19,  33  So.  932; 
(3a\ikler  v.  Detroit.  G.  H.  A  M.  R.  Co.  130 
Mich.  666,  90  N.  W.  660;  Brown  v.  Louis- 
ville ft  N.  R.  Co.  103  Ky.  211,  44  S.  W.  648; 
Railway  Co.  v.  Valleley,  32  Ohio  St.  345,  30 
Am.  Rep.  601;  Hamilton  v.  Pittsburp  ft  L. 
E.  R.  Co.  183  Pa.  638,  38  Atl.  1085;  Ilulling- 
er  V.  Worrell,  83  111.  220;  Adkins  v.  Colum- 
bia L.  Ins.  Co.  70  Mo.  27,  35  Am.  Rep.  410; 
Streeter  v.  Western  Union  Mut.  Life  &  Acci. 
Soc.  65  Mich.  199,  8  Am.  St.  Rep.  882,  31 
N.  W.  779. 

The  letter  to  Mr.  Newton  was  not  author- 
ized by  the  defendant,  and  was  not  a  part 
of  the  rea  geeta. 

Koenig  v.  Union  Depot  R.  Co.  173  Mo. 
698,  73  S.  W.  637;  Redmon  v.  Metropolitan 
Street  R.  Co.  186  Mo.  1.  106  Am.  St  Rep. 
658,  84  S.  W.  26;  Devlin  v.  Wabash,  St.  L. 
17  L.R.A.(N.8.) 


ft  P.  R.  Co.  87  Mo.  545;  Aldridge  v.  Midland 
Blast  Furnace  Co.  7S  Mo.  650;  Rogers  v. 
McCune,  19  Mo.  667. 

Gr&ves,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  widow  to 
recover  the  sum  of  $6,000  for  the  alleged  n^- 
ligent  killing  of  her  husband,  James  B.  Phil- 
tips,  who  died  April  11, 1004.  The  trial  court 
having  pven  a  peremptory  instruction  to 
find  for  the  defendant,  the  plaintiff  took  an 
involuntary  nonsuit,  with  leave,  and,  after 
unsuccessful  motion  to  set  aside  the  nonsuit 
so  taken,  perfected  her  appeal  to  this  court. 

Phillips,  the  deceased,  was  an  employee  of 
defendant  in  its  auditor's  department.  As 
such  employee,  there  had  been  taking  out  of 
his  wages  a  small  monthly  hospital  fee, 
which  entitled  him  to  be  admitted  and  treat- 
ed in  a  certain  hospital  system  alleged,  upon 
the  one  hand,  to  be  maintained  by  the  de- 
fendant for  that  purpose,  and,  upon  the  other 
hand,  to  be  a  separate  and  distinct  corpora- 
tion from  the  defendant,  and  maintained  by 
certain  employees  of  defendant,  and  not  by 
the  defendant  itself.  Shortly  prior  to  his 
death,  Phillips  had  been  furnished  a  pass 
by  the  defendant  over  its  line  from  St.  liouis 
to  Springfield  and  return,  and,  using  such 
employee's  pass,  he  went  from  St.  liOuis  to 
Springfield  to  take  treatment  for  his  ail- 
ments in  the  hospital  there,  which  was  a 
part  of  the  hospital  system  above  mentioned. 
For  a  time  he  was  treated,  and  on  a  certain 
morning  took  passage  upon  one  of  defend- 
ant's trains  at  Springfield  bound  for  St. 
Louis,  his  home.  This  train  arrived  about 
7  o'  clock  that  evening,  and  deceased  left 
the  train  unharmed.  About  9  o'clock  of 
the  same  evening,  a  man,  f  artially  undressed 
and  in  a  condition  to  retire  for  the  night, 
was  lying  across  one  of  the  many  street 
car  lines  of  the  city  and  was  run  over  and 
killed  by  a  pasiting  car.  Some  two  weeks 
later,  the  body  was  exhumed  and  identifie<l 
as  that  of  James  B.  Phillips.  Plaintiff  had 
no  knowledge  of  the  peculiar  and  untimely 
death  until  about  the  latter  date.  The  claim 
is  that  Phillips  was  mentally  unbalanced, 
which  fact  was  known  to  defendant,  and 
defendant  was  remins  in  duty  in  not  noti- 
fying his  family  of  his  departure  from  the 
Springfield  hospital  before  his  arrival  in  St. 
Louis,  and,  further,  in  turning  loose  upon 
the  streets  of  said  city,  unattended,  a  man 
in  that  known  mental  and  helpless  condition. 
There  are  several  peculiarly  intorestinfr 
questions,  which,  together  with  the  incident 
facts,  will  be  duly  noted. 

1.  Plaintiff  having  been  cast  upon  her 
proof,  rather  than  upon  the  pleadings,  the 
legal  qnestioni  involved  must  be  entwined 
with  all  pertinent  facts  shown,  b  sacb  case 
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the  facta  proven  by  h&c  are  established  facts 
lor  the  purposes  of  this  review.  At  tiie 
threshold  of  the  inquiry  is  the  relationship 
between  defradant  and  the  Empl<^ee8*  Hos- 
pital Association  of  the  Frisoo  Line,  a  cor- 
poration, separately  incorporated  by  the 
leading  officials  of  defendant  The  hospital 
at  which  plaintiff's  husband  was  treated  was 
part  and  parcel  of  the  hospital  system  man- 
aged by  tlie  assodation  above  named.  De- 
fendant ctmtends  that  it  is  in  no  sense  re- 
sponsible for  the  negligent  acts,  if  such 
tliere  were,  of  the  Employees'  Hospital  As- 
sociation of  tiie  Frisco  line;  that  it  is  a 
distinct  corporate  entity,  not  under  control 
of  defendant;  and  that  it  is  responsible  for 
its  own  acts  of  negligraoe.  This  relation- 
ship iMtween  the  defendant  and  the  hospital 
association  is  important  on  the  question  of 
excluding  certain  evidence,  in  addition  to  the 
point  now  in  review.  The  charter  of  this 
association  was  in  evidence.  By  article  1 
tiiereof  the  corporation  is  named.  Articles 
2,  3,  and  4  read  thus : 

"Art.  2.  The  purposes  for  which  this  asso- 
ciation is  formed  are  the  support  of  a  benev- 
olent and  charitable  undertaking  in  this;  To 
provide  medical  and  surgical  treatment  and 
care  for  the  employees  of  the  St.  Iiouis  A 
San  Francisco  Railroad  Company,  and  of  its 
associated  companies,  who  may  be  injured  or 
disabled  by  accident  or  sickness  while  in 
such  employ,  and  in  the  line  of  duty,  to  such 
extent  only,  and  under  such  rules  and  regu- 
lations, as  may  be  prescribed  from  time  to 
time  by  the  trustees  hereinafter  provided 
for ;  and  to  furnish  such  employees  with  ad- 
ditional privileges  and  benefits,  not  incon- 
sistent or  interfering  with  the  main  object 
of  the  association,  as  may  from  time  to  time 
be  directed  for  the  said  trustees ;  and  to  that 
end  purchase,  acquire,  erect,  and  maintain 
suitable  buildings  with  necessary  land  and 
appurtenances  for  hospital  and  other  pur- 
poses within  the  purview  of  these  articles; 
and  to  sell,  convey,  encumber,  and  transfer 
any  such  property  whenever  said  trustee 
shall  direct. 

"Art.  3.  All  the  powers  of  the  association, 
and  of  any  corporation  into  which  it  may  be 
merged,  shall  be  vested  in  and  exercised  by 
five  trustees,  who  shall  manage  and  conduct 
the  business  and  control  all  its  property;  the 
names  and  residences  of  those  who  shall  be 
trustees  until  their  successors  shall  be  chos- 
en as  hereinafter  provided,  are  bs  follows: 
B.  F.  Yoakum,  of  SL.  Louis,  state  of  Mis- 
souri; L.  F.  Parker,  of  St.  Louis,  state  of 
Missouri;  A.  J.  Davidson,  of  St.  Louis,  state 
of  Missouri;  C.  C.  Mills,  of  Monett,  state  of 
Missouri :  Charles  Huffsehmitt,  of  St.  Louis, 
state  of  Missouri.  Their  successors  shall  be 
chosen  at  such  time  and  in  such  manner  as 
may  be  provided  by  the  by-laws  which  the 
17  L.R.A.(N.S.) 


I  trustees  shall  adopt  for  tiie  govwnmnt  ol 
I  the  affairs  of  the  association,  «kd  which  th^ 
shall  make  for  the  govemnient  of  the  affsiis 
of  the  association,  and  which  th^  msy 
amend  as  shall  aaam  best  to  them. 

"Art.  4.  The  association  'shall  not  engage 
in  business  for  pecuniary  profit  In  any  form, 
ud  diall  not  have  any  capital  stoek;  the 
funds  necessary  for  carrying  out  its  pur- 
pose shall  be  raisfd  in  such  manner  as  ma; 
be  provided  by  the  by-laws." 

Article  5  provides  the  place  f>f  bminna 
for  the  corpora  ttcn,  and  article  6  providet' 
the  term  of  fifty  rears  as  the  life  of  the  cor- 
poration.  By  the  rules  adopted  and  promul- 
gated by  B.  F.  Yoakum,  president  of  the 
board  of  trustees,  it  is  provided,  among  otit- 
er  things,  as  follows:   "Rules  and  R^ula- 
tions.    It  being  contemplated  that,  for  the 
consideration    of    the    contribution  paid 
monthly  by  the  members  of  the  Employees' 
Hospital  Association  of  the  Frisco  Line,  a 
home  and  medical  attention  for  the  sick  and 
injured  of  said  association  will  be  provided, 
in  accordance  with  the  following  rules  and 
regulations,  it  is  directed:    (1)  Medical  re- 
lief will  only  be  furnished  at  the  hospital 
of  the  association,  except  as  hereinafter 
designated.    (2)  Only  those  who  have  be- 
come sick  or  injured  while  in  the  employ  of 
the  St.  Louis  ft  San  Francisco  Railroad  Sys- 
tem, and  in  the  line  of  their  duty,  will  be 
entitled   to   gratuitous   treatment.  Those 
sufiTering  from  any  complaint  which  existed, 
or  the  cause  of  which  existed,  before  the 
party  last  entered  the  employ  of  the  rail- 
road company,  will  not  be  entitled  to  treat- 
ment.   (3)  Employees  of  the  railroad  sys- 
tem taken  sick  or  injured  while  at  any  point 
on  the  line  of  the  St.  Louis  &  San  Francisco 
Railroad,  on  temporary  lay-off,  are  entitled 
to  treament:    Provided,  said  sickness  was 
contracted  while  in  course  of  his  employ- 
ment prior  to  such  lay-off:    And  provided, 
further,  that  they  have  become  liable  for 
dues  for  the  month  during  which  their 
sickness    originated    or    injury  occurred. 
.    .    .    (5)  Any  member  who  may  be  too 
seriously  ill  or  injured  to  be  removed  with 
safety  to  his  life  may  receive  temporary  aid 
along  the  line  of  the  railroad  when  au- 
thorized by  the  chief  surgeon.    .    .    .  (11) 
Any  member  of  the  association  who  desires 
medical  treatment  must  take  to  his  physi- 
cian a  written  or  printed  notice  from  his 
employer  that  he  is  entitled  to  such  treat- 
ment, and  no  employer  will  be  allowed  to 
furnish  such  notice  unless  he  is  fully  sat- 
isfied that  the  patient  is  entitled  to  same. 
All  such  printed  or  written  notices  are  good 
only  for  the  months  in  which  they  are  is- 
sued, or  for  a  single  spell  of  sickness. 
.   .   .    (16)  When  a  patient  is  too  eeri- 
oualy  ill  or  injured  to  be  promptly  sent  to 
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the  association  hospital,  the  attending  phy- 
sician or  surgeon  shall  at  once  wire  a  full 
report  to  the  chief  surgeon  and  must  act 
under  instructions  of  rule  No.  5  until  fur- 
ther advised.  However,  at  the  earliest  pos- 
sible moment  consistent  with  the  patient's 
safety,  he  must  be  sent  to  the  hospital." 

Upon  the  organization  of  the  hospital  as- 
sociation, or  shortly  thereafter,  the  defend- 
ant in  this  ease  sent  out  rules  to  employees 
as  follows:  "The  Employees  Hospital  Asso- 
ciation of  the  Frisco  Line,  having  agreed  to 
furnish  necessary  medical,  surgical,  and  hos- 
pital treatment  to  such  employees  of  the  St. 
Louis  &,  San  Francisco  Railroad  System  as 
may  become  sick  or  injured  while  in  the 
service  of  said  companies,  and  to  erect  and 
maintain  a  hospital  for  the  use  of  such  sick 
and  injured,  and  the  employees  of  said  sys- 
tem baring  agreed  to  contribute  to  a  fund 
to  be  paid  to  said  hospital  association,  to 
be  used  and  expended  by  the  association  for 
such  purpose,  the  following  rules  for  the 
^idance  of  employees  are  hereby  promul- 
gated: (1)  Mail  carriers  at  stations  where 
carrying  the  mail  is  the  only  duty  per- 
formed by  them  for  the  company,  are  exempt 
from  assessment,  and  are  not  entitled  to 
the  services  and  beneSts  of  the  hospital 
association.  (2)  The  sick  and  injured  em- 
ployees above  mentioned  are  entitled  to 
hospital  care  and  treatment  free  of  charge 
so  long  as  they  require  surgical  or  medical 
attention  and  obey  the  rules  established  for 
their  protection,  but  not  for  a  term  longer 
than  one  year  continuously  unless  by  per- 
mission of  the  board  of  trustees  of  said  hos- 
pital association.  (3)  Heads  of  depart- 
ments and  foremen  will  be  furnished  with 
blank  certiflcates,  and  wil)  issue  them,  prop- 
erly signed,  to  such  employees  as  are  en- 
titled to  the  benefit  of  the  hospital  associa- 
tion, and  every  employee  receiving  such 
certificate  wilt  be  entitled  to  receive  from 
the  bead  of  his  department  free  transporta- 
tion over  the  company's  lines  to  the  hospital, 
which,  in  case  of  emergency,  when  delay  may 
be  dangerous,  will  be  provided  by  telegraph 
on  application  to  the  proper  officer.  These 
certificates  are  good  only  in  the  month  for 
which  they  are  issued.  (4)  The  company 
hereby  donates  to  the  hospital  association 
the  use  of  its  telegraph  lines  to  facilitate 
the  care  and  treatment  of  sick  or  injured 
employees,  and  therefore  alt  persons  in  the 
service  of  said  companies,  and  all  others  are 
hereby  notified  that  no  bills  for  medical  or 
surgical  services,  nursing,  drugs  or  funeral 
expenses,  will  be  paid  by  these  companies 
unless  first  authorized  by  the  general  claim 
agent.  (5)  In  every  case  of  personal  injuiy 
to  an  employee,  the  conductor  or  foreman  of 
the  department  in  which  the  party  is  em- 
ployed must  report  particulars  as  soon  as 
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possible  by  wire  to  division  superintendent 
or  head  of  department  in  which  the  accident 
occurs.  State  whether  a  surgeon  has  been 
summoned  to  attend,  and,  if  so,  give  such 
surgeon's  name,  and  state  further  whether 
the  injured  man  will  be  transported  to  gen- 
eral hospital.  It  will  be  the  duty  of  the 
above  officers  to  see  that  such  telegraphic 
advice  is  promptly  given  them,  and  they  will 
at  once  telegraph  full  particulars  to  superin- 
tendent, chief  surgeon,  and  general  claim 
agent.  (6)  If  such  injured  employee  can 
be  moved,  send  him  to  general  hospital  by 
first  train  and  notify  chief  surgeon  and  gen- 
eral claim  agent.  If  the  injured  employee 
cannot  be  moved,  place  him  in  care  of  the 
nearest  local  agent  and  summon  the  most 
available  local  surgeon  to  attend  him.  If 
possible,  he  should  be  taken  to  the  nearest 
emergency  hospital,  to  be  transported  to 
general  hospital  when  able.  In  ease  of 
absolute  necessity,  when  life  or  limb  is  in- 
volved, secure  the  nearest  competent  surgeon 
to  give  attention  to  the  injured  person  until 
the  local  surgeon  can  reach  the  spot,  or  the 
injured  person  can  be  transported  to  general 
hospital  or  to  one  of  the  emergency  hospi- 
tals. Be  particular  to  netify  such  surgeon 
that  his  services  are  required  for  first  at- 
tention only,  and  that  any  dtlTerences  in  the 
amount  to  be  paid  him  by  the  hospital  as- 
sociation for  such  service  shall  be  decided 
by  the  chief  surgeon  or  the  hospital  associa- 
tion as  final  arbiter.  Notify  the  chief  sur- 
geon wire  at  once  of  such  employment, 
and  also  as  to  whether  amputation  or  sur- 
gical operations  are  immediately  necessaiy. 
(7)  Stretchers  for  use  of  injured  men  will 
be  placed  at  each  station  where  division  of 
local  surgeons  are  located,  and  in  cabooses 
and  train  baggage  cars.  (8)  The  conductor 
in  charge  of  train  having  patients  for  gen- 
eral hospital  will  at  once  report  that  fact  by 
wire  to  chief  surgeon  and  to  general  claim 
agent,  and  state  whether  ambulance  is  re- 
quired. In  case  such  patients  are  for  emer- 
gency hospitals,  the  division  surgeon  at  the 
point  where  the  emer;gency  hospital  is  locat- 
ed must  he  similarly  notified  by  wire.  (9) 
In  cases  of  wrecks  or  accidents  when  a  num- 
ber of  persons,  either  passengers  or  em- 
ployees, are  injured  and  require  immediate 
attention,  summon  at  once  the  nearest  com- 
petent surgeon,  summon  at  the  same  time 
the  nearest  division  or  local  surgeon  who 
can  reach  the  scene  of  the  accident  most 
quickly,  and,  in  addition  to  the  notice  to 
be  given  division  surgeon,  superintendent,  or 
head  of  department,  notify  by  wire,  prompt- 
ly, tiie  chief  surgeon,  superintendent,  and 
general  claim  agent,  giving  full  particulars 
as  to  the  names  and  whereabouts  of  the  in- 
jured persons,  names  of  surgeons  in  attend- 
ance, and  state  what  further  attention  is  re- 
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quired  for  the  relief  of  the  injured.  .  .  . 
(13)  The  personB  who  have  been,  or  may 
hereafter  be,  appointed  by  the  hospital  as- 
sociation chief  Burgeons,  assistants,  hospital 
dispensary,  division  and  local  surgeons  and 
pliysioisns,  are  hereby  appointed  chief  Bur- 
•;eon,  assistants,  division  and  local  surgeons 
and  physicians,  as  the  case  may  be,  of  the 
St.  Louis  &  San  Francisco  Railroad  Com- 
pany, and  its  leased  and  operated  lines 
(while  they  hold  such  positionB  in  connec- 
tion with  said  hospital  association),  for 
the  care  and  treatment,  under  the  rules 
above  established,  of  all  passengers,  citizens, 
and  nonemployees,  who  may  be  injured  on 
the  line  of  this  company,  and  as  such  will 
be  respected  and  assisted  in  the  discharge  of 
their  professional  duties  when  called  upon. 
B.  F.  Yoakum,  Vice  President  and  General 
Manager." 

The  defendant  likewise  sent  out  an  official 
circular  of  date  June  29,  1899,  as  follows: 
"A  large  majority  of  the  employees  of  this 
company  have  requested  tlie  establishment  of 
a  railway-hospital  system  on  the  line  of  the 
St.  Louis  &  San  Francisco  road,  similar  to 
the  system  in  vogue  and  successfully  carried 
on  by  many  railroad  companies  and  their 
employees,  with  which  the  employees  of  this 
company  are  generally  familiar,  and  ha,ve 
agreed  to  contribute  to  a  fund  for  the  prop- 
er care  of  such  of  their  number  as  may  be- 
come sick  or  be  injured  while  in  the  service 
of  the  company.  The  benefits  and  advan- 
tages secured  under  this  system  by  employees 
who  unfortunately  become  disabled  through 
illness  or  injury  from  following  their  usual 
avocation,  and  thereby  sustain  consequent 
loss,  have  been  conclusively  demonstrated. 
The  further  fact  that  the  employees  secure 
hospital  benefits,  including  medical  and  sur- 
gical attention,  at  a  much  lees  cost  yearly 
than  by  any  other  assessment  or  insurance 
plan  for  that  object,  will  commend  to  all 
concerned  the  establishment  of  the  system  on 
this  company's  lines.  In  pursuance  to  above, 
the  Employees'  Hospital  Association  of  the 
Frisco  Line  has  been  duly  organized  and  in- 
corporated and  a  suitable  building  for  the 
general  hospital,  for  the  treatment  of  sick 
and  injured  employees,  erected  at  Spring- 
field, Missouri,  which  is  owned  by  the  asso- 
ciation, and  will  be  in  charge  of  its  chief 
surgeon.  This  building  will  be  ready  for 
occupancy  August  1,  1899.  Arrangements 
will  be  made  with  hoBpitala  at  St.  Louis, 
ilisaouri.  Ft.  Smith.  Arkansas,  Paris,  Texaa, 
.foplin,  Mis.iouri,  Pittsburg,  Kansas,  and 
Wichita,  Kansas,  for  treatment  in  casps  of 
omergency,  until  the  patient  can  be  safely 
removed  to  Springfield.  Supply  stations  for 
dispensing  purposes  will  be  established  at 
such  convenient  points  on  the  line  as  shall  be 
found  necessary.  Patients  received  at  the 
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hospital  will  be  provided,  free  of  charge,  wiOi 
everything  necessary  for  their  careful  and 
comfortable  treatment,  including  the  service* 
of  the  hospital  surgeons  or  physicians,  m 
long  as  they  require  surgical  or  medical  at- 
tention and  obey  the  rvdes  established  for 
their  protection,  but  not  longer  than  one 
year,  without  special  authority  from  the 
trusteeB.  For  the  purpose  of  carrying  into 
effect  the  above  system,  and  to  enable  all  the 
employees  to  become  members  of  and  entitled 
to  all  the  benefits  and  privileges  of  said  as 
sociation,  notice  is  hereby  given  to  all  con- 
cerned that,  commencing  with  the  wages  for 
month  of  July,  1899,  which  are  payable  in 
August,  an  assessment  will  be  made  on  the 
pay  rolls  (including  salary  vouchers),  as  fol- 
lows: Thirty-five  cents  per  month  from  the 
pay  of  each  employee  whose  monthly  wag.^^ 
amount  to  less  than  $50  per  month ;  50 
cents  per  month  from  the  pay  of  each  em- 
ployee whose  monthly  wages  amount  to  $50 
and  less  than  $100;  75  cents  per  monUi 
from  the  pay  of  each  employee  whose  month 
ly  wages  amount  to  $100  and  less  thaii 
$125;  $1  per  month  from  the  pay  of  each 
employee  whose  monthly  wages  amount  to 
$125  and  more.  Deductions  to  apply  to 
time  checks  as  well  as  pay  rolls.  No  de- 
duction will  be  made  from  the  earnings  of 
an  employee  whose  month's  earnings  do  not 
amount  to  $6.  No  deduction  will  be  made 
from  thd  wages  of  any  employee  who  is  dis- 
charged or  quits  the  service  of  this  company 
on  or  before  the  31st  day  of  July,  1S09.  Aft- 
er that  date  no  exception  will  be  made. 
Heads  of  departments,  foremen,  and  all  oth- 
ers who  issue  time  checks,  will  see  that  the 
proper  deduction  is  made  on  the  first  time 
check  issued  in  the  month  designated  'Hos- 
pital.' In  case  an  employee  returns  to  serv- 
ice in  the  same  month  and  after  having 
drawn  pay  by  time  checks,  and  receives  an- 
other time  check  in  the  same  month,  the  per- 
son issuing  the  time  check  will  note  on  the 
second  check:  'Hospital  fees  paid  on  pre- 
vious check.'  This  company  will  pay  to  said 
hospital  fund  as  an  assessment  the  sum  of 
$500  annually,  in  monthly  instalments. 
All  employees  of  the  St.  Louis  &  San 
Francisco  Railroad  System  are  entitled  to 
hospital  benefits  under  such  rules  and  regu- 
lations as  may  be  established  for  the  govern- 
ment of  the  hospital.  Rules  and  r^ulatiou^ 
governing  the  disposition  and  treatment  of 
ill  and  injured  employees  will  be  issued,  and 
all  employees  should  become  familiar  with 
those  regulations,  as  they  are  established  for 
the  benefit  of  all.  The  surgeons  and  physi- 
cians of  the  St.  Louis  &  San  Francisco  Bail- 
road  Company  will,  on  and  after  August 
1,  1899,  be  under  the  control  and  direction  of 
the  chief  surgeon  of  the  hospital  associa- 
tion, and  all  ill  or  injured  employees  will,  on 
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and  after  that  date^  be  under  the  care  and 
treatment  of  the  hospital  aaeociation.  B.  F. 
Yoakum,  Vice  President  and  Oeneral  Mana- 
ger." 

Fran  this  circular  it  appears  that  no  op- 
tion is  left  an  employee;  but,  on  the  other 
hand,  defmdant  appropriates  a  certain 
amount  of  his  wages  and  fumidieB  him 
medical  treatment.  From  oral  eridenoe,  it 
appears  tiiat  the  dBcers  of  this  hospital  asso- 
ciation  were  officers  of  the  defendant;  the 
treasurer  was  the  same;  the  employees  made 
no  formal  application  for  admission  as  mem- 
bers, hut  only  signed  pay  rolls  with  the  de- 
ductions made  as  provided  for  in  the  fore- 
going documents. 

We  have  set  oat  this  evidence,  perhaps,  in 
more  detail  than  should  have  been  done;  but 
the  relaUonahip  between  these  two  corpora- 
tions is  an  important  one,  and  not  confined 
to  this  case  alone.  To  our  mmd  it  is  imma- 
terial as  to  the  true  character  of  the  hospital 
association  as  indicated  by  its  charter  provi- 
sions. It  has,  however,  but  few,  if  any,  of 
the  earmarks  of  a  voluntaiy  benevolent  as- 
sociation. Xor  are  there  any  earmarks  of  a 
public  charity.  What  is  received  is  paid 
for  by  tiie  recipients.  Under  the  weight  of 
authority  it  cannot  be  held  to  be  a  charitable 
institution.  Ha^erty  v.  St.  Louis,  K.  A 
N.  W.  B.  Co.  100  Mo.  App.  424,  74  S.  W. 
456;  Coe  V.  Washington  Mills.  149  Mass.  S43, 
21 N.  E.  966;  Brown  v.  Is.  SoeitU  Fran<^ise, 
138  Cal.  47S,  71  Pae.  616;  MUler  t.  Chicago, 
B.  Q.  R.  Co.  (C  C.)  65  Fed.  306;  Texas 
A,  P.  Coal  Co.  T.  Connaughten,  20  Tex. 
Civ.  App.  642,  60  S.  W.  173.  &  that  the 
rale  that  exempts  such  institutions  from 
liability,  as  announced  in  Murtaugh  v.  St. 
Louis,  44  Mo.  480,  does  not  apply-  Nor  are 
institutions  of  the  character  of  the- one  dis- 
closed hj  this  record  exempted  from  liability 
by  the  mere  employment  of  competent  serv- 
ants. They  must  go  further  and  competent- 
ly treat  the  patients  received.  In  such  case 
Uiey  occupy  the  position  of  ordinary  physi- 
cians and  surgeons  and  are  bound  by  the 
same  rules,  which  are  too  familiur  for  repeti- 
tion here.  If  tiiqr  undertake  to  furnish  Uie 
treatment,  not  as  a  charity,  they  stand  in 
no  different  light  from  the  ordinary  phy- 
sician. But  this  question  is  really  beside  the 
issues  in  this  case.  No  one  can  read  this  rec- 
ord without  concluding  that,  if  the  thin  cor- 
porate shell  of  the  hospital  association  is 
broken,  the  yolk  therein  contained  is  the  de- 
fendant. By  rule  1  above  quoted,  defendant 
exempts  certain  mail  carriers  from  assess- 
ment, and  excludes  them  from  benefits.  By 
rule  3,  the  heads  of  the  departments  and  tiie 
foremen  of  the  defendant  are  furnished  with 
blank  certificates,  which  they  fill  and  issue 
to  employees,  entitled  to  receive  benefits,  and 
such  heads  of  departments  and  foremen,  the 
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alter  ego  of  defendant,  thus  decide  who  shall 
be  treated  by  the  hospital  association.  By 
rule  6,  the  defendant's  chief  suigeon  and 
general  claim  agent  must  be  notified,  and,  by 
rule  6,  if  the  empl<^rM  injured  can  be  moved 
to  the  hospital,  tiie  chief  surgeon  and  general 
claim  agent  must  be  notified.  Why  notify 
the  general  claim  agent  of  defendant  if  the 
two  corptwations  were  separate  and  distinct 
entities  in  fact?  That  tiie  hospital  associ- 
ation is  (grated  for  the  benefit  of  defend- 
ant as  much  or  more  than  for  tiie  benefit 
of  the  employees  is  too  apparent  from  this 
record.  Rule  8,  above,  breathes  the  same 
thought,  as  idso  do  rules  9  and  10.  But,  be- 
yond all  is  rule  13,  which  makes  the  chief 
surgeon,  uid  other  surgeons  of  the  hospital 
association,  the  chief  surgeon  and  the  local 
and  diviaiMi  surgeons  of  the  defendant. 
Eliminating  all  other  matters,  tills  ru^  13 
makes  the  chief  surgeon  and  otiier  surgeons 
the  agmt  and  employees  of  the  defendant. 
But  furtiier  showing  that  the  hospital  asso- 
ciation, or  its  several  surgeons,  is  but  the 
alter  ego  of  defendant,  we  have  circular  iHo. 
36,  supra,  by  which  defendant  says  to  all  em- 
ployees that  they  will  be  assessed  to  pay  for 
this  medical  attention.  No  option  is  given 
an  employee.  By  force  of  this  rule,  defend- 
ant says  to  an  employee:  "We  will  take  so 
much  of  your  monthly  earnings,  and  in  the 
event  you  are  hurt  or  beoome  sick,  and,  in 
the  judgment  of  the  heads  of  the  depart- 
menta  and  tiie  foremen  in  our  employ,  you 
are  entitled  to  medical  treatment,  we  will 
fumish.it  to  you  through  the  hospital  as- 
sociation." So  that  it  becomes  unnecessary 
in  this  case  to  break  the  extremely  thin  and 
attenuated  corporate  shell  of  the  hospital 
association,  and  expose  to  open  view  the 
yolk  therein  contained.  The  hosftital  as- 
sociation, whether  it  in  fact  be  a  separate 
corporate  entity,  or  in  fact  the  defendant  it- 
self, masquerading  under  an  assumed  name, 
is  at  least  the  agent  and  employee  of  the  de- 
fendant to  perform  these  particular  services. 
The  defmdant  pays  its  said  agent  $500  an- 
nually, and,  in  addition,  it  requires  of  its  em- 
ployees that  they  pay  to  it  the  remainder, 
and  by  it  such  sum  is  paid  to  the  agent  for 
these  services.  To  say  the  least,  this  hos- 
pital association,  together  with  all  its  sur- 
geons and  physicians,  are  but  agents  of  de- 
fendant, and  made  bo  by  express  words  in 
rule  13,  supra.  The  negligence  of  these 
agents  is  the  negligence  of  the  defendant. 
As  ssjd  in  the  case  of  Orcutt  T.  Century 
Bldg.  Co.  201  Mo.  424,  8  LJtJL(N.8.)  929, 
99  S.  W.  1062,  the  defendant  holds  the 
purse  strings  of  the  hospital  assoriation. 
Not  a  dollar  does  it  get  save  through  de- 
fendant. Defendant  pays  for  itself  $600, 
and  the  remainder  is  paid  by  the  trib- 
ute which  defendant  levies  upon  its  em- 
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ployeea,  vhicli  Is  oolleeted  and  pi^d  tbrongli 
defendant.  The  hospital  system  is  a  wortttj 
one,  and  a  vell-teken,  advance  step;  but,  un- 
der the  record  in  this  case,  such  hospital  as- 
sociation is  hut  the  agent  Of  tlie  defendant. 

2.  We  come  now  to  the  oompetency  of  flie 
following  letter: 

St.  Louis  &  San  Frandsoo  Railroad  Com- 
pany. 

O.  W.  Cale,  Jr.  Chief  Surgeon, 
Springfield,  Mo.,  Apr.  18,  1904. 
Mr.  W.  P.  Newton, 
Assistant  General  Auditor, 

St.  Louis,  Mb. 

Dear  Sirs- 
Mr.  J.  B.  Phillips,  who  was  in  the  hos- 
pital, is  mmtally  unbalanced  and  should  be 
sent  to  an  asylum  for  trestment.  Wont 
you  please  advise  his  family  or  friends  so 
that  necessary  steps  can  be  taken  to  pro- 
tect himf  Yours  truly, 

G.  W.  Gsle,  Jr. 

Stamped  on  Imck:  '^ce  Pres't  ft  Gen*l 
Auditor,  Apr.  14,  1904.  St.  L.  ft  B.  F.  R. 
R.  Co." 

The  writer  of  this  letter  was  the  chief 
surgeon  of  the  hospital  aasoeiation,  and,  by 
rule  13  hereinabove  discussed,  was  the  chief 
surgeon  of  the  defendant.  He  was  therefore 
the  agent  of  defendant,  having  in  cbaige  tiie 
treatment  of  the  deceased.  Under  rule  13, 
supra,  defendant  seems  to  have  had  a  diief 
suzgeon,  division  surgeoiw,  and  local  sur- 
geons, and  Dr.  Cale  was  the  head  of  ttiis  line 
of  medical  agents  under  the  appointment  of 
defendant  by  force  of  this  rule.  The  letter 
was  written  to  the  assistant  of  the  head  of 
another  department.  It  conveyed  the  facts 
which  Dr.  Cale  had  learned  in  the  course  of 
his  official  duties  as  the  chief  surgeon  of  de- 
fendant, under  rule  18,  supra.  It  was  at 
least  partly  for  tiie  infomiation  of  a  co-or- 
dinate di^rtment  of  the  defendant  railway 
company's  service.  This  letter  was  written 
two  days  after  the  death  of  plaintiff's  hus- 
band, but  at  a  time  when  neither  the  plain- 
tiff, the  defendant,  nor  the  writer  knew  of 
such  fact.  The  letter  was  excluded  by  the 
learned  trial  judge.  Was  his  action  in  this 
respect  correct  ?  We  think  not.  Rule  4  of 
the  hospital  association  reads:  "The  associa- 
tion will  not  furnish  treatment  for  conta- 
gious, chronic,  incurable,  or  venereal  dis- 
enses,  nor  cases  of  insanity,  nor  injuries  or 
dineases  the  result  of  intemperance,  vicious 
habits,  personal  difflculties."  By  rule  3  of 
the  defendants,  hereinabove  fully  set  out, 
the  deceased,  being  at  work  In  the  auditor's 
department  of  defendant,  could  not  even 
gain  admission  to  the  hospital  without  a 
ccrtificatn  from  the  head  of  that  department, 
nor  ro\i1<]  hei  transportation  to  which  he 
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was  entitled,  save  through  tliat  department. 
Under  these  rules,  when  taken  and  eon^- 
ered  together,  it  became  and  was  the  du^ 
of  the  chief  surgeon,  or  what  we  mi^t  term 
the  head  ot  the  medical  department  of  de- 
fendant, to  Inform  the  head  ot  Otm  depart- 
ment issuing  the  certificate  to  dece^ued, 
under  rule  8  of  the  defendant*  that  mA 
parfy  waa  insane,  and,  under  nde  4,  quoted 
last  above,  he  was  not  such  a  person  to  whom 
medical  attention  waa  due.  ThSa  letter 
tlierefore  Is  but  <me  written  by  the  duef 
sui^eon  of  defendant  In  the  line  of  bis  duty, 
as  such  duty  appear*  from  tba  uneontnt- 
dieted  leoord  evidence.  It  in  effect  notified 
the  auditor's  departmoit  that  the  man  was 
insane  and  should  Iw  sent  to  a  proper 
a^lum,  that  he  was  not  entitled  to  further 
treatment  in  tlie  hoapital  under  the  rules 
thereof,  and  that  no  further  certifieates 
should  be  pven  him.  U  Dr.  Gale  wm  the 
agent  of  the  defendant,  as  we  liave  seen  that 
he  is,  then  such  an  admission,  made  pertain- 
ing to  things  ocenning  and  being  done  by 
him  in  the  course  of  the  performance  of  tiiat 
duly,  is  an  admission  of  tlie  defmdanL  The 
letter  head  upon  which  the  letter  was  -writ- 
ten shows  him  to  be  defendanlfa  chief  sur- 
geon, aa  well  as  the  chief  surgeon  of  the 
hospitol.  This  waa  the  third  time  that  the 
deceased  had  l»en  under  the  treatment  ot 
the  hospital  fores,  and,  if  he  was  Insane,  it 
was  the  duty  of  defendant's  chief  surgeon, 
who  waa  also  ehlef  surgeon  of  tlie  hospital, 
to  make  known  that  ftict  under  the  rules 
above  mmtioned.  His  duties  had  not  yet 
terminated,  and  when  he  wrote  the  letter 
he  was  simply  in  the  performance  of  such 
duties.  Under  suc^  dreumstaneea,  this  let- 
ter is  In  the  nature  of  a  report  made  by  one 
oiBcial  to  another,  and  is  not  In  the  same  line 
as  a  statement  made,  after  an  accident,  but 
too  late  to  be  recognised  as  a  part  of  the  res 
gestm.  The  cases  usually  applying  the  res 
gesta  doctrine  have  no  application  here. 

We  thiidc  that  this  letter  is  in  the  nature 
of  an  official  report  from  one  of  the  diief 
officials  of  defendant  to  anoUier  of  such  of- 
ficials, and  a  report  which  waa  contemplated 
by  the  rule.  It  stands  in  the  nature  of  an 
admission  by  an  agent,  whilst  acting  in  the 
line  of  duty,  and  as  such  is  an  admission  of 
defendant  Malecek  v.  Tower  Ororer  ft  L.  R 
Co.  67  Mo.  loc.  cit.  21;  HcGenneu  v.  Adri- 
atic Mills,  116  Mass..  loc.  <nt.  180;  2  Whart- 
on, Ev.  3d  ed.  I  1177.  In  the  Missouri  ease 
cited,  it  waa  said :  "The  evidence  of  the  ad- 
missions of  Buell,  the  compansr^  snperin- 
tendent,  was  certainly  admissible  to  prove 
that  it  recognized  the  assault,  etc.,  of  its 
driver,  and  justified  it  upon  the  ground  of 
the  nonpayment  of  fare.  Corporations  eao 
only  act  and  speak  through  tlieir  authorised 
agents.   The  acts  and  admissions  of  Buell, 
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in  this  regard,  wen  thoH  of  tbe  eorporar 
tion."  The  Sbasachuaetts  eourt,  in  the  cau 
cited,  speaks  tersely  in  this  language ;  "The 
remaining  question  is  in  reference  to  the  ad- 
mission in  evidence  of  the  statement  of  the 
superintendent.  The  defendant  is  a  corpora- 
tion, and  can  <mly  act  throu^  a^nts,  and, 
in  tiie  abseDCe  of  any  evidence  to  the  con- 
traxy,  the  snperintendent  in  charge  of  the 
mill  mast  he  deemed  the  proper  person  to 
whom  to  make  eomplaint  and  to  have  au- 
thority to  give  information  and  direction  in 
r^ard  to  the  drainage  from  it.  His  reoognl- 
tion  that  it  was  a  matter  that  required  to  be 
attanded  to,  and  should  be,  was  therefore 
properly  pot  In  evidence.  Morse  t.  Connec- 
ticut RiTer  R.  Co.  6  Gray,  460.  The  ex- 
presaion  used  by  him  that  he  'would  not  have 
it  around  his  place  as  it  was  around  there 
for  $600*  was  a  mere  mode  of  stoting  that 
Uie  nuisance  existed,  and  could  not  have  been 
oonsidered  as  an  admission  that  this  sum 
was  the  amount  of  the  damages;  nor  do  we 
understand  that  it  was  put  in  evidenoe  as 
such."  And  Dr.  Wharton,  In  his  most  ex- 
cellent work,  couches  the  rule  thus:  "As  has 
been  already  incidentally  seen,  a  party  who 
commits  the  management  of  his  whole  buai- 
ness,  or  of  a  particular  line  of  bis  business, 
to  an  agent,  is  bound  by  the  admissions  of 
the  agent,  as  to  his  entire  business  commit- 
ted to  him;  nor,  when  the  agent  is  a  gen- 
eral agent,  representing  his  principal  con- 
tinuously, is  it  necessary  for  the  admission 
of  such  declarations  that  they  should  either 
have  Iwen  part  of  the  res  geata,  or  should 
have  been  specially  authorized.  Eminently  is 
this  the  case  with  corporations.*'  [2  Wbart. 
Law  of  Ev.  3d  ed.  §  1177.]  Other  cases  are 
cited  in  the  briefs,  and  others  not  cited  could 
have  been  cited;  but  these  suffice  to  illus- 
trate the  rule.  Said  letter  is  at  least  admis- 
sible to  show  that  Dr.  Cale,  defendant's 
chief  surgeon  and  agent,  had  knowledge  of 
the  fact  that  deceased  was  unbalanced  in 
mind,  when  he  permitted  him  to  be  placed 
upon  the  train  unattended.  McDemiott  v. 
Hannibal  A  St.  J.  R.  Co.  87  Mo.  285.  To 
what  was  said  by  Henry,  Ch.  J.,  in  tliat 
case  we  can  add  nothing,  for  the  proposition 
ia  fully  discussed  and  the  cases  reviewed. 
There  was  error  in  refusing  to  admit  this 
letter. 

3.  It  is  next  contended  that  defendant  is 
liable  only  for  such  injuries  which  could 
have  been  reasonably  expected  to  have  been 
foreseen;  that  is  to  say,  if  it  be  granted 
that  defendant  was  negligent,  yet  it  is  only 
liable  for  such  injuries  as  would  reason- 
ably be  expected  to  follow  from  euch  neg- 
ligence, and  not  for  mere  remote  contingen- 
cies. In  this  we  think  the  defendant  is  cor- 
rect. But  apply  the  rule  to  this  case.  In 
the  view  we  have  Juit  expressed,  the  de- 
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fendant,  bg  and  through  itt  agent,  had  as- 
sumed the  duty  of  treating  the  deceased. 
The  evidence  tended  to  show  that  the  patient 
was  insane,  and  that  defendant  had  knowl- 
edge of  that  fact  Now,  if  the  patient  was 
insane,  and  the  defendant  had  knowledge 
of  that  fact,  then  might  it  not  have  reason- 
My  presumed  that  accident  might  befall 
m  man  in  that  oonditionf  The  freaks  of  a 
wandering  nund  are  varied,  it  is  true;  but 
none  knew  them  bettn  than  the  skilled  chief 
surgeon,  who  represented  the  defendant, 
wlien  he  had  the  deceased  conveyed  to  the 
train.  We  are  not  saying  that  the  act  of 
placing  his  practically  undressed  body  across 
a  atrect-railway  trade  was  the  result  of  liis 
Insane  condition;  but  there  are  suffident  cir- 
cumstances to  authorize  the  submisaion  of 
the  question,  under  properly  guarded  instruc- 
tions, to  a  jury  for  Its  decision.  It  cannot  be 
said  that  such  an  act  was  not  one  that  could 
not  have  been  reasonably  anticipated  hy  de- 
fendant's surgeon  when  he  placed  an  insane 
man  aboard  of  a  train,  unattended,  and  with- 
out notice  to  his  famify,  knowing  that  he 
would  have  to  find  his  home  in  a  populous 
city,  filled  with  a  network  of  street-railway 
lines.  The  rule  is  properly  stated  by  Thomp- 
son, in  his  work  on  the  Law  of  Negligence 
(S  59),  thus:  "It  is  not  necessary,'  says 
the  8upr«ne  court  of  Minnesote,  following 
the  supreme  judicial  court  of  Massachu- 
setts, 'that  the  injury  in  the  precise  form  In 
which  it  In  fact  resulted  should  have  been 
foreseen.  It  is  enough  that  it  now  appears 
to  have  been  a  natural  and  probable  conse- 
quence.' In  other  words,  it-  is  not  necessary 
to  a  defendant's  liability,  after  his 'negli- 
gence has  been  esteblished,  to  show,  in  ad- 
dition thereto,  that  the  consequences  of  his 
negligence  could  have  been  foreseen  by  him. 
It  is  sufficient  that  the  injuries  are  the  nat- 
ural, though  not  the  necessary  and  inevita- 
ble, result  of  the  negligent  fault, — such  in- 
juries as  are  likely,  in  ordinary  circumsten- 
ces,  to  ensue  from  the  act  or  omission  in 
question."  This  rule  baa  found  full  recog- 
nition in  this  state.  Miller  v.  St.  Louis,  I. 
M.  A  S.  R.  Co.  90  Mo.  loc  dt.  394,  Z  8.  W. 
439.  A  case  very  much  in  point  is  the  case 
of  Atehison,  T.  A  S..F.  R.  Co.  v.  Parry,  87 
Kan.  615.  73  Psc.  105.  In  the  Pariy  Case 
the  passenger  became  mentally  unbalanced 
whilst  on  the  train,  and  was,  1^  the  con- 
ductor, placed  in  cha^  of  the  depot  master 
after  being  taken  from  the  train.  The 
depot  master  permitted  him  to  leave  the 
depot  and  his  custody  while  in  that  condi- 
tion. He  wandered  some  S  miles,  and, 
placing  himself  across  the  track,  was  killed. 
The  case  before  us  Is  much  stronger.  Here 
the  deceased  occupied  a  double  relationship 
to  the  defendant.  He  was  not  only  a  pas- 
senger, but  he  was  likewUe  a  patient  being 
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treated  by  defendant's  agent.  Defendant's 
agent  bad  full  knowledge,  if  the  evidence  be 
true,  that  deceased  was  insane.  Defendant, 
through  its  agent,  had  that  knowledge  when 
deceased  was  placed  on  the  train,  and  this 
exclusive  of  the  evidence  tending  to  show 
the  condition  and  actions  of  deceased  whilst 
on  the  train.  Of  course,  if  the  deceased  was 
not  insane,  it  matters  not  what  means  he 
used  to  eod  his  life.  If  he  was  not  insane 
there  can  be  no  liability  upon  the  part  of 
defendant.  Defendant's  liability  must  be 
bottomed  on  the  facts  that  deceased  was  in- 
sane, that  defendant  knew  such  fact,  and 
that  his  death  was  occasioned  by  reason 
of  such  fact.  It  must  be  found  that  the  act 
of  lying  down  upon  the  railroad  track  was 
the  result  of  his  mental  condition  aforesaid. 
In  his  unfortunate  death  there  are  some  cir- 
cumstances tending  to  show  that  a  perverted 
mind  might  have  been  attempting  to  place 
a  tired  body  to  rest  for  the  night.  For  in- 
stance, the  taking  ofT  of  the  outer  garments. 

Under  proper  .  instructions,  this  cause 
should  have  been  submitted  to  the  jury,  and 
the  trial  court  erred  in  giving  the  peremp- 
tory instruction  for  the  defendant. 

The  cause  is  reversed  and  remanded,  to 
be  proceeded  with  in  accordance  with  these 
views. 

All  concur. 

Petition  for  rehearing  denied  April  13, 
1908. 


NEBRASKA  6UPRKM£  COURT. 

MARSHALL  WEBB 

V. 

ROSINA  WHEELER,  Appt. 
(—  Neb.  — ,  114  N.  W.  636.) 

Covenant  —  title  —  breach. 

1.  A  covenant  in  a  deed  that  "I  hold  said 
premises  by  good  and  perfect  title,"  if  un- 
true, il  broken  when  made;  and  right  of 
action  at  once  accrues  thereon. 

Same  —  damagee  —  value   of  Improve- 
ments. 

2.  When  the  plaintiff  is  in  possession  of 
the  premises,  and  can  recover  the  value  of 
his  improvements  under  the  "occupying 
claimant's  act,"  he  cannot  recover  the  value 
thereof  in  such  action  fur  damages. 

(January  8,  1908.) 

APPE.\L  by  defendant  from  a  judgment 
of  the  District  Court  for  Nemaha  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 

Headnotes  bv  SEiicnviCK,  Ch.  J. 
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to  recover  damages  for  breach  of  waxima^. 

Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stall  A  Hawxby  and  H.  A. 
Lambert,  for  appellant: 

There  must  be  an  actual  eviction  to  sns- 
t&in  an  action  for  breach  of  covenant. 

Scott  V.  TwisB,  4  Neb.  133;  Troxell  ». 
Stevens,  57  Neb.  329,  77  N.  W.  781 ;  Great 
Western  Stock  Co.  v.  Saas,  24  Ohio  St.  542; 
Stambaugh  v.  Smith,  23  Ohio  St.  685;  C9iea- 
ey  V.  Straube,  35  Neb.  521,  53  N.  W.  479; 
Hampton  r.  Webstar,  66  Neb.  628,  77  N.  W. 
50. 

This  case  was  brought  too  soon,  and  no 

damages  can  be  recovered. 

Lundgren  v.  Kerkow,  1  Neb.  (Unof.)  66, 
S5  N.  W.  501;  Kellog  v.  Piatt,  33  N.  J.  L. 
328;  Zerfing  r.  Seelig,  12  S.  D.  25,  80  N.  W. 
140;  Hampton  v.  Webster,  56  Neb.  628,  77 
N.  W.  50;  Brady  v.  Spurck,  27  HI.  478; 
Hannah  v.  Henderson,  4  Ind.  174;  Wright 
T.  Nipple,  92  Ind.  810;  Trozell  r.  Sterens, 
supra. 

Messrs.  Neal  A  Qnaokenbash  for  ap- 
pellee. 

Sedgwick,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Three  important  questions  are  presented 
in  this  case.  Two  of  them  have  been  very 
much  discussed  by  the  courts  of  the  country 
generally,  and  the  authorities  are  somewhat 
at  variance  thereon.  In  the  decisions  of 
this  court  there  appears  to  be  a  diversity  of 
expression  at  least,  and  perhaps  it  may  be 


Case  Note.  —  Xeceseity  of  twirtlon  to 
tnaintenanee  of  action  for  breach  of 
covenant  of  warranty  of  ttOa  or  of 

seisin. 

As  to  when  cause  of  action  for  breach  of 
waranty  of  title  will  accrue  so  as  to  set  in 
operation  the  statute  of  limitations,  see  Rs 
Hanlin,  and  note,  post,  1189. 

The  covenants  of  title  which  will  be  con- 
sidered in  this  note  are  general  warranty 
of  title  and  the  covenant  of  seisin  and  right 
to  convey.  These  are  the  only  covenants 
as  to  which  the  question  here  under  con- 
sideration could  be  raised  besides,  possibly, 
the  covenant  for  quiet  enjt^ment,  which_  w 
sometimes  regarded  as  synonymous  with 
the  general  covenant  of  warranty.  Cases 
where  it  is  so  treated  will  be  included. 
While,  as  will  be  hereafter  shown,  originally 
covenants  of  title  and  seisin  were  dissimilar 
in  character,  scope,  and  time  of  enforce- 
ment, and  this  dissimilarity  is  still  Tery 
generally  recognized  by  the  courts  as  a  the- 
oretical proposition,  yet  as  a  practacsl 
proposition  in  most  of  the  jurisdictions  tiie 
former  distinctions  between  these  covenants 
have  to  a  great  extent  been  obliterated  and 
confused,  so  that  at  the  present  time  there 
is  very  little,  if  any,  practical  distinotinn 
betw  een  them.   To  iUustrate,  while  the  gen- 
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-said  a  eonfUot  in  principle.  The  real  estate 
in  controveray  was  conTBTed  to  this  defend- 

.ant  bjr  a  deed  with  general  eoTenanta  of 
warranty  executed  jointly  by  one  Emma 
Carse,  widow  of  Henry  Caree,  deceased,  and 
faer  daughter,  Alice  V.  McCandless;  the  hus- 
band of  Mrs.  McCandless  joining  also  in 
the  deed.  Henry  Carse,  in  Mb  lifetime,  was 
the  owner  of  the  premises,  and  had  good 
title  thereto.  The  said  deed  to  this  de- 
fendant recited  that  the  grantors  were  the 
heirs  of  Henry  Csrse.  The  defendant  con- 
veyed tin  land  to  this  plaintiff;  the  deed 

•  of  conveyance  Containing  covenants  of  title 
and  warranty.  Afterwards  the  plaintiff  dis- 
covered that  Mrs.  Carse  and  her  daughter 
were  not  the  only  heirs  of  Henry  C^rse; 
that  an  adopted  child  was  an  equal  heir 


with  Mrs.  McCandli-ss,  and  so  the  title  con- 
veyed to  the  defendant  and  by  her  conveyed 
to  this  plaintiff  was  an  undivided  one-lialf 
interest  in  the  land,  together  with  tiie 
widow*!  dower  estate.  Upon  discovering 
this  defect  in  the  title,  the  plaintiff  bron^t 
this  actifU.  The  plaintiff  took  possession  of 
the  land  under  his  deed,  uid  had  not  been 
disturbed  in  his  possession  when  this  aation 
was  begun.  The  two  Important  questions 
above  referred  to,  whi^  arise  upon  these 
facts,  are:  First,  Can  an  action  be  main- 
tained for  damages  for  breach  of  covenant 
of  title  to  real  estate  before  eviction,  and, 
in  such  case,  what  is  the  measure  of  dam- 
agesl  A  further  question  also  arises  in  the 
case  in  determining  the  measure  of  damages 
from  a  consideration  of  the  following  facts: 


eral  covenant  of  title,  or  general  warranty 
of  title,  is  almost  universally  held  to  be 
breached  only  by  an  actual  or  oonBtructive 
eviction,  the  covenant  of  seisin  is  said  to 
be  broken  at  the  time  it  is  made,  if  at  all. 
Yet  it  will  be  found  that  the  later  cases, 
as  a  general  thing,  do  not  give  any  material 
recognition  to  this  diatiaction,  and,  with- 
out reference  to  whether  a  covenant  is  called 
a  general  covenant  of  title,  or  a  covenant  of 
seisin,  if  at  the  time  it  was  made  the  cove- 
nantor had  neither  title  nor  possession,  it 
is  held  to  be  broken  eo  inatanti,  and  sub- 
stantial damages  are  allowed  for  the  breach, 
if,  however,  tne  covenantor,  at  the  time  of 
making  the  covensnt,  was  in  actual  posses- 
sion of  the  premises  under  claim  of  title, 
and  the  covenantee  entered  into  such  pos- 
session, by  the  weight  of  authority,  whether 
the  covenant  be  treated  as  a  general  cove- 
nant of  title  or  a  covenant  of  seisin,  it  is 
not  broken,  so  that  substantial  damages 
may  be  recovered,  until  there  has  been  an 
eviction  either  actual  or  constructive;  and, 
BO  long  as  the  covenantee  remains  in  the 
undisturbed  possession,  he  is  at  the  most 
entitled  only  to  nominal  damages. 

Cases  involving  general  covenants  of  title 
and  general  warranty  of  title,  including 
covenants  for  quiet  enjoyment,  will  be  treat- 
ed together,  as  also  will  cases  involving 
covenants  of  seisin  and  right  to  convey. 

Warranty  of  title. 

A  covenant  of  warranty  of  title  has  often 
been  said  to  be  dissimilar  to  a  covenant  for 
quiet  enjoyment,  and,  while  a  distinction 
exists  between  thene  two  covenants,  at  least 
as  used  at  the  present  time,  yet  for  the  pur- 
poses of  this  note  this  distinction  is  im- 
material. The  present  covenant  of  war- 
ranty of  title  combines  many  of  the  features 
nf  the  ancient  covenants  of  seisin,  as  well  as 
the  ancient  covenant  of  warranty.  It  is  a 
product  of  this  countn',  and  is  in  general 
use  throughout  the  tJnited  States  at  the 
present  time.  In  general  language  it  is  very 
similar  to  the  ancient  covenant  of  warranty, 
but  it  is  much  broader  in  its  scope  and  ex- 
tent. It  is  believed,  however,  that  the 
cniirtn,  in  enforcing  this  covenant,  have 
17  L.R.A.(N.S.) 


been  largely  influenced  by  the  ancient  cove- 
nant of  warranty,  and  especially  so  as  to  the 
time  when  a  cause  of  action  accrues  for  a 
breach  of  it.  The  ancient  covenant  of  war- 
ranty as  used  in  feudal  times  was  in  effect 
a  covenant  on  the  part -of  the  lord  of  the 
fief  that  hs  would  protect  his  vassal  in  the 
enjoyment  of  the  property,  in  considera- 
tion of  which  the  vassal  was  to  render  hom- 
age to  the  lord;  and  it  was  therefore  pure- 
ly prospective  in  its  character,  and  was  not 
broken  unti]  the  lord  of  the  fief  failed  to 
give  to  the  vassal  the  protection  covenanted 
for.  It  was  later  much  used  to  avoid  the 
effect  of  restrictions  on  the  alienation  of 
real  property,  and,  as  so  used,  was  a  cove- 
nant binding  upon  the  heir  of  the  cove- 
nantor to  the  extent  of  any  assets  which 
might  by  law  descend  to  him  as  such  heir, 
and  required  the  heir,  to  the  extent  men- 
tioned, as  well  as  the  covenantor,  to  war- 
rant and  defend  the  title  conveyed.  In  this 
manner  the  owner  of  a  life  estate  in  prop- 
erty entailed  to  his  heirs  was  able  to  dis- 
pose of  the  same,  and,  to  the  extent  of  his 
descendable  estate,  bind  his  heirs  by  this 
warranty;  and  to  the  present  day  the  war- 
ranty of  title  is  prospective  in  its  character, 
and  requires  the  covenantor  and  his  heirs 
to  warrant  and  defend  the  title  conveyed. 
As  a  general  rule  it  is  not  broken  until  an 
eviction  either  actual  or  constructive.  Tlie 
mere  existence  of  a  paramount  title  does 
not  constitute  a  breach  of  it;  and  the  ex- 
istence of  an  outstanding  paramount  title 
will  not  authorize  the  covenantee  to  refuse 
to  take  possession  when  it  is  tendered  him, 
or  when  he  can  do  so  peacefully;  neither 
will  it  justify  him  in  abandoning  the  posnefi- 
sion  after  once  acquired  before  either  a  de- 
mand or  claim  for  possession  has  been  made 
to  him  by  the  one  holding-the  real  title,  as 
his  possension  is  not  disturbed  by  the  mere 
existence  of  such  title,  and  he  cannot  as- 
sume that  it  ever  will  be  i^til  it  is  asserted 
against  him. 

As  stated  by  the  court  in  Morrow  v. 
Baird,  JU  Tenn.  5.52,  86  S.  W,  1079,  4  A.  & 
E.  Ann,  Cas,  974,  in  considering  the  right  of 
a  covenantee  under  such  a  eover'ant: 
"Though  the  title  may  be  defective,  though 
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The  defendant  made  lasting  improvementB 
upon  the  property  in  good  faith,  while  she 
held,  w  she  supposed,  full  title  to  the  prop- 
erty, and  also  the  plaintiff,  after  he  received 
his  warranty  deed  from  the  defendajit  and 
went  into  possession  of  the  pr(q>erty,  made 
lasting  and  valuable  improvements  thereon. 
Should  the  value  of  these  improvements — 
both  those  made  by  the  plaintiff  and  by  thfl 
defendant — be  taken  into  consideration  in 
determining  the  amount  of  plaintiff's  dam- 
ages? 

1.  The  decisions  of  this  court  are  not  as 
clear  and  satisfactory  as  might  be  wished 
upon  the  first  question  above  suggested.  It 
seems  to  be  conceded  in  the  briefs  that  all 
of  the  courts  of  this  country,  including  the 
Supreme  Court  of  the  United  States,  but 

he  may  be  constantly  liable  to  be  evicted, 
though  his  warrantor  may  be  in  doubtful 
circumstances,  yet  he  can  bring  no  action 
on  the  covenant  till  he  is  actually  evicted, 
for  till  then  there  has  been  no  breach  of 
the  covenant,  no  damage  sustained." 

Considering  the  same  subject,  it  \ra»  said 
by  the  court  in  Carter  v.  Dennian,  23  J. 
L.  260:  "It  is  not  enough  that  there  is  a 
defect  of  title,  or  that  the  grantor  had  not 
a  right  to  convey,  or  that  there  are  out- 
Standing  encumbrances.  There  must  be  an 
eviction,  or  what  is  tantamount  to  an  evic- 
tion, by  title  paramount  to  the  plaintiff's, 
originating  before  or  at  the  time  of  the 
grant  to  the  plaintiff." 

And  in  Wilson  v.  Cochran,  46  Pa.  229,  of 
such  a  covenant,  it  is  said:  "It  binds  the 
grantor  to  defend  the  possession  against 
every  claimant  of  it  by  right,  and  is  con- 
sequently a  covenant  against  rightful  evie- 
tion.  To  maintain  an  action  for  breach  of 
it,  an  eviction  must  be  laid  and  prored." 

In  King  v.  Kerr,  S  Ohio,  154,  22  Am.  Dec. 
777,  it  is  said :  "The  covenant  of  warranty 
in  a  deed  conveying  land,  or  any  interest 
in  land,  is  an  undertaking  by  the  warrantor 
that,  on  the  failure  of  the  title  which  the 
deed  purports  to  convey,  either  for  the 
whole  estate  or  for  a  part  only,  by  the  set- 
ting up  a  superior  title,  that  he  will  make 
compensation  in  money  for  the  loss  sus- 
tained such  failure  of  title.  It  is  com- 
monly, m  express  terms,  extended  to  the 
heir  and  assignee  of  the  grantee;  but  this 
is  immaterial.  This  covenant  is  not  broken 
until  the  grantee,  his  heir  or  assignee,  is 
evicted  from,  or  disturbed  in  the  enjoyment 
of,  the  premises,  or  a  part  of  them,  by  the 
setting  up  of  a  superior  or  paramount 
title." 

While  it  is  settled  that  an  eviction,  ac- 
tual or  constructive,  is  necessary  in  order 
to  enable  a  covenantee  or  his  assigns  to 
maintain  an  action  for  a  breach  of  the 
warranty  of  title,  yet  it  is  not  so  clear  as 
to  just  what  is  comprised  within  these 
terms,  as  language  amounting  to  a  covenant 
of  seisin  is  included  in  the  terms  "general 
warranty  of  title,"  or  "general  covenant  of 
title;"  and  even  courts  of  the  same  state 
17L.R.A.(N.S.) 


excepting  the  courts  of  Ohio,  'WiseonsiUr 
and  Nebraska,  hold  that  a  oorenant  in  a. 
deed  that  the  grantor  has  perfect  title  is- 
broken  when  made  if  the  title  is  not  perfect, 
and  that  an  action  at  once  accrues  therera 
for  damages.  In  Ohio  it  is  held  ^hat  a. 
seisin  in  fact  of  the  grantor  at  the  time 
the  deed  was  executed  is  a  snflScient  com- 
pliance with  the  covenant  of  seisin  in 
the  deed."  In  this  holding  it  would  appear 
that  the  word  '^sin"  is  construed  to  mean 
a  claim  of  title  accompanied  with  posses- 
sion, and  therefore  in  Ohio,  under  a  cove- 
nant of  seisin,  an  action  cannot  be  mnin- 
tained  for  damages  on  account  of  failure  of 
title  if  the  grantee  is  in  undisputed  pos- 
session of  the  premises.  In  Scott  t.  Twiss. 
4  Neb.  133,  Mr.  Justice  Maxwell  adopted 

have  construed  covenants  of  title  in  similar 
language  differently.  Thus,  in  Webb  v. 
Wheel£b  a  covenant:  "I  bold  said  pron- 
iae  by  good  and  lawful  title,"  —  followed  by 
the  general  covenant  of  warranty,  was  con- 
strued as  a  covenant  of  seisin,  and,  as  such, 
'was  held  to  have  been  broken  when  made, 
because  of  the  existence  of  an  outstanding 
paramonnt  title,  although  no  hostile  claim 
had  been  asserted  by  the  holder  of  this  title. 

While  in  Merrill  v.  Suing,  66  Neh.  404, 
92  N.  W.  618,  a  covenant  of  title  that  "we 
do  herel^  covenant  .  .  .  that  we  hold 
said  premises  by  good  and  perfect  title; 
that  we  have  good  right  and  lawful  au- 
thority to  sell  and  convey  the  same,"  etc 
followed  by  general  warranty  of  title, — 
waa  treated  as  a  general  warranty  or  cove- 
nant of  title  merely,  and  not  as  a  covenant  - 
of  seisin.  And  as  to  such  covenants  the 
court  said  that  the  plaintiff  "must  allege 
and  prove  an  actual  «victton  or  a  surren- 
der to  a  paramount  title  which  was  out- 
standing at  the  date  of  the  covenant  sued 
upon."  Pursuing  the  same  subject,  the 
court  further  said:  "The  rule  is  tiiorough- 
ly  settled  in  this  state  that,  in  an  action 
on  a  warranty  deed  for  a  breach  of  the 
covenant  of  title  or  for  quiet  enjoyment,  the 
plaintiff  must  a\l^  and  prove  that  he  had 
been  turned  out  of  the  possession  of  the 
premises,  or  stnne  part  Uiereof,  or  has 
yielded  the  nossession  thereof  to  the  para- 
mount title." 

According  to  the  statement  of  Jud^ 
Barnes  in  Merrill  v.  Suing,  supra,  the  usual 
covenants  of  warranty  as  used  in  Nebraska 
are  similar  to  those  used  in  the  forepoin;; 
case.  In  Troxell  v.  Stevens,  67  N^.  329.  77 
N.  W.  781.  the  only  statement  as  to  tlie 
covenants  is  that  they  were  the  usual  cove- 
nants of  warranty.  It  is  presumable,  there- 
fore, the  covenant  waa  the  same  as  used  in 
Merrill  v.  Suing.  As  to  such  a  covenant, 
the  court  said:  "This  court  is  unalterably 
committed  to  the  doctrine  that  no  recovery 
pan  be  had  on  the  covenant  of  warranty,  un- 
less there  has  been  an  actual  evicti<m,  sur- 
render, or  attorning  Iiy  reason  of  tiie  para- 
mount title.  .  .  .  The  wisdom  and 
soundness  of  this  rule  may  well  be  doubted. 
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^hii  principle  and  declared  it  to  be  the  law 
■of  this  state.  It  is  plain  that  in  this  opin- 
ion the  word  "seisin"  was  understood  as  in 
-tbe  Ohio  case^  A  corenant  for  seisin  then 
only  meant  that  the  covenantor  was  in 
peaceable  possession  of  the  premises  under 
a  claim  of  right,  and  covenanted  that  the 
same  estate  was  transferred  to  the  grantee. 
Oi  course,  the  covenant  that  the  grantee 
should  have  peaceable  prasesaion  under  a 
claim  of  right  was  not  broken  until  that 
possession  was  terminated,  and,  under  such 
a.  covenant,  it  does  not  seem  to  have  been 
necessary  to  have  discussed  the  common-law 
rules  of  conveyance,  except  bo  far  as  it  was 
necessary  to  determine  the  meaning  of  the 
word  "seisin,"  and  of  the  covenant  in  which 
the  word  was  used.   Perhaps  the  real  dif- 


ference between  the  Ohio  court  and  the  Su- 
preme Court  of  the  United  States  and  oth- 
er courts  of  this  country  is  in  the  force  and 
effect  given  by  construction  to  the  vari- 
ous covenants  considered.  It  would  seem 
reasonable  to  say  that  the  spirit  of  our  law, 
which  deals  with  the  substantial  rights  of 
parties,  rather  than  with  antiquated  forms, 
would  require  the  courts  to  inquire  as  to  the 
real  meaning  of  the  covenant  involved  and 
being  construed.  What  did  the  grantor 
agree  to  do?  Has  he  broken  that  agree- 
ment? If  he  has,  what  actual  damage  has 
he  caused  to  the  grantee  by  so  doing?  A 
satisfactory  answer  to  these  questions 
ought  to  dispose  of  the  case.  If,  in  fram- 
ing his  covenants,  the  grantor  sees  fit  to  use 
the  word  "seisin"  or  other  technical  terms, 


but  it  has  been  so  often  announced  and  ap- 
plied by  this  court  as  to  become  a  settled 
rule  of  property,  and  should  be  adhered  to 
by  the  court  until  the  rule  is  changed  by 
appropriate  legislation." 

Language  to  similar  effect  may  also  be 
found  in  Lundgren  v.  Kerkow,  1  Neb. 
(Unof.)  66,  95  N.  W.  601;  Troxell  v.  John- 
son. 52  Neb.  46,  71  N.  W.  968  j  Chenev  v. 
Straube,  43  Neb.  879,  62  N.  W.  234;  and 
Real  V.  HoHister,  20  Neb.  112,  20  N.  W. 
189,  original  opinion  in  17  Neb.  662,  24  N. 
W.  333. 

Language  very  similar  to  that  used  in 
the  foregoing  Nebraska  cases  has  been  simi- 
larly construed  by  the  courts  of  other  states, 
and  the  doctrine  applied  that,  if  the  vende? 
is  in  possession  under  a  deed  containing 
inch  warranties  or  covenants  of  title,  there 
mast  be  an  eviction,  either  actual  or  con- 
structive, under  a  paramount  title,  to  en- 
able him  to  maintain  an  action  for  the 
breach  of  such  a  covenant.  Among  audi 
cases  are  the  following:  Mitchell  v,  War- 
ner, 5  Conn.  497;  Giddings  v.  Canfield,  4 
Conn.  482:  Oliver  v.  Bush,  125  Ala.  534.  27 
So.  923:  Brady  v.  Spurck.  27  111.  47S;  Bras- 
ley  V.  Phillips,  20  Ind.  App.  182,  60  N.  E. 
488;  Rnell  V.  Iowa  Homestead  Co.  59  Iowa, 
701,  13  N.  W.  848;  Reed  v.  Pierce,  36  Me. 
455,  68  Am.  Rep.  761;  Gilman  v.  Haven, 
11  Cush.  330;  Leet  v.  Gratz,  92  Mo.  App. 
422;  Lambert  v.  Estes,  99  Mo.  604,  13  S.  W. 
284  (general  statutory  warranty)  ;  Carter 
V.  Denman.  supra;  Coster  v.  Monroe  Mfp. 
Co.  2  N.  J.  Eq.  467  (covenant  to  defen<l, 
and  the  owner  has  good  right  to  convev)  ; 
Callis  T.  Cogbill,  0  Lea,  137;  Stipe  v.  Stipe, 
2  Head,  169;  Morrow  v.  Baird,  supra. 

In  the  following  cases  the  same  conclu- 
don  was  reached,  but  the  exact  form  of  the 
warranty  does  not  appear  other  than  that 
it  wa:*  a  general  warranty  of  title,  and  a 
general  covenant  to  defend,  etc.:  Copeland 
V.  McAdory,  100  Ala.  553,  13  So.  545; 
Thompson  v.  Brazile,  6S  Ark.  495.  47  S.  W. 
200;  Evans  v.  Lewis,  6  Harr.  (Del.)  162; 
Leary  v.  Durham,  4  Oa.  593;  McMullen  v. 
Butler,  117  Oa.  845,  45  S.  E.  258;  Clements 
v.  Collins,  59  Ga.  124;  Boatwick  v.  Wil- 
liams, 86  III.  66,  85  Am.  Dec  385:  Scott' 
17  L.R.A.(N.S.) 


v.  Kirkendall,  88  111.  465,  30  Am.  Rep.  662; 
Harding  v.  Larkin,  41  111.  413;  Jonea  t. 
Warner,  81  III.  343;  Hannah  v.  Henderson, 
4  Ind.  174;  Hooker  v.  Folsom,  4  Ind.  00; 
Woodford  v.  Leavenworth,  14  Ind.  311: 
Snell  V.  Iowa  Homestead  Co.  supra;  Chapel 
V.  Bull,  17  Maes.  213;  Hamilton  v.  Cutts, 
4  Mass.  348,  3  Am.  Dec.  222;  Emerson  v. 
Land  in  Minot,  1  Mass.  464,  2  Am.  Dec.  34; 
AUis  V.  Nininger,  25  Minn.  625;  Hoy  v. 
Taliaferro,  8  Smedea  ft  M.  727 ;  DennIa  t. 
Heath,  11  Smedes  ft  M.  206,  49  Am.  Dec. 
51;  Witty  v.  Hiphtower,  12  Smedes  ft  M. 
478;  Dyer  v.  Britton,  53  Miss.  270;  Burros 
v.  Wilkinson,  31  Miss.  537;  Green  v.  Irving, 
54  Misa.  450,  28  Am.  Rep.  360;  Kellog  v. 
Piatt,  33  N.  J.  L.  328;  Blydenburgh  v. 
Cotheal,  1  Diier,  176;  Greenvault  v,  Davis, 
4  Hill,  643;  Vanderkarr  v.  Vanderkarr.  11 
Johns.  122;  Miller  v.  Watson,  5  Cow.  105; 
Mead  V.  Stackpole,  40  Hun,  473;  Fowler  t. 
Poling,  6  Barb.  165;  Kent  v.  Welch,  7 
Johns.  258,  6  Am.  Dec.  266;  Rea  v.  Minkler. 
SLans.  196;  Rindskopf  v.  Farmers*  Loan  ft 
T.  Co.  58  Barb.  36;  Wigsjins  v.  Peniler,  132 
N.  C.  628,  61  L.R.A.  772,  44  S.  E.  362; 
Johnaon  v.  Nvce,  17  Ohio,  66,  49  Am.  Dec. 
444;  King  v.  Kerr,  5  Ohio.  154,  22  Am.  Dpc. 
777;  Wilson  v.  Cochran,  46  Pa.  229;  Stew- 
art V.  West,  14  Pa.  336 ;  Knepper  v.  Kurt*, 
68  Pa.  480;  McGrew  v.  Harmon.  164  Pa. 
115,  30  Atl.  265,  268;  Patton  v.  McFarlane, 
3  Penr.  ft  W.  419;  Clarke  v.  McAnulty,  3 
Serg.  ft  R.  364;  Chambers  v.  Reinhold.  33 
Pa.  Super.  Ct,  267;  McGrepor  v.  Tabor 
(Tex.  Civ.  App.)  28  S.  W.  443;  Williams 
V.  Wetherbee,  1  Aik.  (Vt.)  233:  Park  v. 
Bates,  12  Vt.  881,  36  Am.  Deo.  847;  Boyd 
V.  Bartlett  36  Vt  9 ;  Marbury  v.  Thornton, 
82  Va.  702,  1  S.  E.  900;  Harr  v.  Shaffer, 
52  W.  Va.  207,  43  8.  E.  89. 

While,  as  has  been  seen,  the  general  rule 
as  to  general  warranties  or  covenants  oF 
title  is  that,  where  the  covenantee  or  his 
grantee  is  in  possession,  eviction  under  a 
paramount  title  is  necessary  in  order  that 
an  action  may  aiMsrue  for  a  breach  of  the 
covenant,  while  this  does  not  necessarily 
mean  an  actual,  forcible  eviction,  yet  a 
mere  outstanding  paramount  title  is  not 
sufficient.    Scott  t.  Kirkendall;  Oliver  v. 
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it  is  reasonable  to  suppose  that  he  intended 
that  the  recognized  technical  meaning  of 
such  expressions  should  be  given  them  in 
oonstrufaig  his  oontraet;  ftnd  so  in  Scott  t. 
Twiss,  supra,  the  grantor  having  agreed  to 
protect  the  grantee  in  his  seisin  of  the 
prenuses,  the  court  assumed  that  his  core- 
nant  was  not  broken  as  loi^  as  the  grantee 
obtained  that  which  it  Is  there  agreed  for 
liim  to  have,  to  wit,  the  seisin  {possession 
with  claim  of  right)  of  the  premises.  Per* 
haps  all  courts  do  not  agree  in  this  defini- 
tion of  the  word  "seisin;"  but,  when  the 
word  is  so  defined,  as  it  appean  to  have 
been  iu  Soott  v.  Twiss,  then  the  conclusion 
reached  upon  this  pcdnt  in  that  ease  is  un- 
avoidable. In  Cheney  v.  Straube,  86  Neb. 
521,  53  N.  W.  479,  the  rule  was  announced 


in  this  language:  "A  cause  of  acticm  on  a 
covenant  of  warranty,  or  for  a  quiet  en- 
joyment, does  not  accrue  in  favor  of  the 
covenantee  until  eviction  or  snn^nder  by 
re«aim  of  a  paramount  titles"  The  language 
of  the  covenant  sued  upon  in  this  ca»p  waf>: 
"And  I  covenant  to  warrant  and  defend  the 
said  premises  against  lawful  claims  of  all 
persons  whomsoever."  And  the  conrt  said: 
"This  covenant  is  considered  to  be  tanta- 
mount to  that  for  quiet  enjoyment,  and 
what  will  amount  to  a  breach  of  the  latter 
is  also  a  breach  of  the  former."  With  this 
eonstruction  of  the  meaning  of  the  cove- 
nant, there  can  be  no  doubt  of  the  correct- 
ness of  the  eonclvsion.  If  the  agreement  of 
the  grantor  with  the  grantee  was  that  the 
grantee  should  remain  in  quiet  enjoyment 


Bush;  and  Hannah  v.  Henderson, — supra; 
Pharr  v.  Gall,  108  La.  307,  32  So.  418. 

It  is  not,  however,  necessary  that  the 
covenantee,  after  a  hostile  paramount  title 
lias  been  asserted  against  him,  should  re- 
main in  possession  and  resist  eviction ;  but, 
under  such  circnmstanoes  a  voluntary  sur- 
render of  possession  to  such  outstanding 
paramount  title  will  amount  to  an  eviction. 
Hamilton  v.  Cutts;  Harr  v.  Shaffer;  Clem- 
ents V.  Collins;  Blydenburfih  v.  Cothpal; 
Copeland  v.  McAdory;  Lambert  v.  Estes; 
Callis  V.  Cogbill;  Knepper  v.  Knrtx;  Dyer 
V.  Britton;  Morrow  v.  Baird;  Allis  v.  Nin- 
inger;  and  Fowler  v.  Poling, — supra. 

But  in  Dennis  v.  Heath  and  Witty  v. 
Hightower,  supra,  it  was  held  that  the  mere 
voluntary  surrender  by  the  covenantee  of 
the  possession  of  the  property  to  the  holder 
of  the  adverse  paramount  title  after  its  as- 
sertion did  not  amount  to  an  eviction. 

The  purchase  by  the  covenantee  of  such 
outstanding  paramount  title  after  the  same 
has  been  asserted,  wiiere  the  purchase  is 
necessary  in  order  to  retain  possession,  will 
amount  to  an  eviction.  Snell  v.  Iowa  Home- 
stead Co.  supra ;  Harding  v.  I^rkin,  41 
111.  413;  Bovd  v.  Bartlett,  36  Vt.  9;  Hall 
v.  Brav.  61  Mo.  288:  Loomis  v.  Bedel.  11 
N.  H.  74;  Hauck  v.  Single,  10  Phila.  S51; 
Brown  v.  Thompson  {S.  C.)  62  S.  E.  440; 
Kenney  v.  Norton,  10  Heisk.  384. 

But,  where  the  covenantee  incites  or  in- 
duces the  holder  of  an  outstanding  para- 
mount title  to  assert  a  hostile  claim,  he 
cannot  thereafter,  hy  purchasing  such  claim, 
claim  an  eviction.  Hester  T.  Hunnicutt,  104 
Ala.  282,  16  So.  162;  Mnnford  v.  Keet,  IM 
Mo.  36,  66  S.  W.  271. 

In  Burrus  v.  Wilkinson,  supra,  it  was 
held  that  the  purchase,  by  the  covenantee  in 
possession,  of  an  outstanding  adverse  title 
which  had  been  asserted  against  him,  did 
not  amount  to  an  eviction. 

But  a  judgment  of  eviction  or  ejectment 
rendered  in  an  action  against  the  covenan- 
tee, who  bad  given  notice  to  the  vendor  to 
defend  the  renditimi  of  such  judgment, 
amounts  to  an  eviction.  Olnutead  v.  Rawson, 
188  K.  Y.  B17,  81  N.  B.  4S6;  Parle  T.  Bates, 
17  L.R.A.(K.S.) 


supra;  Hubbard  v.  Stanaford,  30  Ky.  L. 
Rep.  1044,  100  S.  W.  232. 

And  an  adverse  judgment  in  a  proceeding 
in  equity  against  the  covenantee  is  suffi- 
cient breach  of  the  covenant.  Coster  v.  Mon- 
roe Mfg.  Co.  2  N.  J.  £q.  467. 

The  fact  that  a  dower  right  has  ben 
signed  in  the  land  covered  ay  the  covenant 
is  a  sufficient  eviction.    Leary  v.  Durham, 
4  Ga.  593. 

But  in  Miller  v.  Watson,  supra,  it  was 
held  that  a  promise  by  the  covenantor  to 
pay  damages  to  the  covenantee  because  of 
a  defect  in  title,  made  after  the  defect  in 
the  title  was  establidied  in  an  action  of 
ejectment  against  the  covenantee  by  the 
holder,  was  void  because  not  based  on  a 
valuable  consideraUon,  since  there  had  been 
no  actual  eviction. 

In  many  jurisdictions  in  which  the  rule 
tbat  an  eviction  is  necessary  under  such 
warranties  or  covenants  of  title  Is  applied, 
an  exception  is  generally  noted  of  cases 
where,  at  the  time  of  ^e  making  of  the 
covenants,  the  oovenantw  had  neither  title 
nor  possession  of  the  property.  In  snch  a 
ca^e  the  covenant  or  warranty  of  title  was 
broken  when  made,  and  an  action  for  a 
breach  of  the  covenant  may  be  maintained 
at  once,  and  substantial  damans  awarded. 
Fortesque  v.  Columbia  Real  Estate  Co.  (N. 
J.  L.)  67  Atl.  1024;  Bull  v.  Beiseker,  16 
D.  290,  14  LJl.A.(N.S.)  514,  113  N.  W. 
870;  Pinckard  v.  American  Freehold  Land 
Hortg.  Co.  143  Ala.  568.  39  So.  350;  Smith 
V.  Scribner,  69  Vt.  96,  7  Atl.  711:  Sheffev 
V.  Gardiner,  79  Va.  313;  Blydenburgh  v. 
Cotheal,  supra;  McMullen  v.  Butler.  117 
Ga.  84S,  4S  8.  S.  268;  Jones  V.  Paul,  59 
Tex.  41. 

In  Texas  the  vendee  in  possession,  in  an 

action  .against  him  for  the  purchase  price 
of  land,  may  obtain  a  deduction  from  the 
purchase  price  because  of  an  outstanding 
paramount  title,  although  there  is  no  evic- 
tion. Groesbeck  v.  Harris.  82  Tex.  411.  14 
S.  W.  850.  Rule  sUted  in  Casaidy's  Sue- 
cession.  40  La.  Ann.  827,  S  So.  202. 

In  commenting  upon  this  doctrine  In 
Rancho  Bonito  Land  ft  Live  Stock  Co.  v. 
Korth,  92  Tex.  72,  45  S.  W.  994.  the  conrt 
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of  the  premises,  that  agreement  would  not 
be  broken  nntil  the  grantee  wai  deprived 
of  possession.  In  Hampton  Webster,  56 
Neb.  628,  77  N.  W.  60,  the  second  pani- 
frraph  of  the  syllabmi  Is  as  follows:  "In  an 
action  to  reoover  damages  for  breach  of 
covenants  of  warranty  of  title  it  is  essen- 
tial to  allege  in  the  petition  that  plaintiff 
hM  been  erieted  by  title  paramount." 
Substantiatly  the  sMoe  language  is  used  in 
Tioxell  T.  Stevens,  57  Neb.  829,  77  N.  W. 
781.  The  language  of  the  eovenant  involved 
is  not  stated  In  either  of  these  opinions ;  but 
as  Real  v.  Hollister,  20  Neb.  112,  29  N.  W. 
189,  is  cited  as  authority  in  both  of  these, 
cases,  it  is  presumed  that  the  covenant 
was  in  the  language  discUBsed  in  that  ease. 
Hie  covenant  there  discussed  was:  "They 

said:  "The  cases  in  which  the  vendee  has 
been  allowed  in  this  state  to  defend  against 
or  cancel  purchase-money  notes  by  showing 
the  existence  of  a  superior  outstanding  title 
have  been  decided  upon  principles  of  equity. 
.  .  .  Th^  proceed  upon  the  prineiplea 
that  a  court  of  equity  will  not  ordinarily 
lend  its  aid  to  compel  the  vendee  to  per- 
form his  eontract  by  paying  over  the  pur- 
chase money  when  it  appears  that  the  vend- 
or conveyed  him  no  title.  Whether  the 
doctrine  is  based  upon  failure  of  considera- 
tion, in  which  case  it  would  seem  to  apply 
whether  there  be  a  warranty  or  not,  or 
whether  it  is  based  upon  a  constructive 
breach  of  warranty,  equity  assuming  that 
the  outstanding  title  will  he  asserted  and 
offsetting  the  note  with  the  warranty  tn 
avoid  circuity  of  action,  we  are  not  called 
upon  in  this  case  to  determine.  Tlie  rule  is 
conceded  not  to  be  in  accord  with  the  weight 
of  authority  elsewhere."  This  doctrine  was 
held  to  have  no  application  to  the  facts 
in  this  case,  as  the  entire  purchase  money 
had  been  paid,  and  it  was  accordingly  held 
that  an  outstanding  paramount  title  under 
such  circumstances  was  not  a  breach  of  tho 
eovenant  of  warrsnty. 

In  South  Carolina  the  doctrine  is  well 
settled  that  a  covenantee  under  a  general 
covenant  of  warranty  of  title  may  maintain 
an  action  for  a  breach  of  the  covenant  be- 
canse  of  m  outstanding  paramoimt  title 
which  has  not  been  asserted  against  him, 
although  be  may  be  in  ponscRsion  of  the 
premises.  Pringle  v.  Witten,  1  Bay,  256, 
1  Am.  Dec.  612;  Bell  v.  Huggins.  1  Bav, 
326;  Sumter  t.  Welsh,  2  Bay,  5fi8;  Moore 
T.  Lanham,  3  Hill,  L.  304. 

Seisin  or  right  to  convey. 

—doctrine  that  such  a  covenant  is  a  cove- 
nant of  title. 

According  to  the  rule  adopted  by  the  ma- 
jority of  the  courts  of  this  country,  a  cove- 
nant of  seisin  is  a  covenant  to  the  pur- 
chaser that  the  grantor  is  seised  in  fee  of 
an  indefeasible  title  to  the  property  coo- 
T^ed.  As  so  defined,  it  is  said  to  be  synony- 
17L.R.A.(N.S.) 


do  hereby  covenant  to  warrant  and  defend 
the  title  to  said  premises  against  the  Uwful 
claims  of  all  persons  whomsoever.**  And  the 
court  said  .that  this  is  equivalent  to  a 
eovenant  for  quiet  mjoymrat.  The  dis- 
tinction may,  periiaps,  be  a  little  fine,  and 
yet  it  will  be  noticed  that  the  covenant  is 
to  defend  the  title  against  the  claims  of 
other  people,  and  not  that  the  grantor  had 
a  good  and  perfect  title  at  the  time  tiiat 
he  made  the  oonveyance.  Under  a  covenant 
to  defend,  it  may  well  he  urged  that  tho 
eorenantor  was  entitled  to  an  opportunity 
to  defend  before  he  should  be  called  upon 
to  respond  in  damages.  The  court,  however, 
upon  the  point  under  discussion  in  the  case 
lut  named,  quoted  the  following  language 
from  Hr.  Greenleaf:   "The  covenant  for 


mons  with  covenants  of  right  to  convey, 
and,  while  these  covenants  are  not  of  the 
same  purport  in  all  respects,  yet,  in  so  far 
as  the  question  here  under  consideration  is 
concerned,  they  are  synonymous  and  will 
be  treated  together.  In  Fitzhug^  T.  Crog- 
han,  2  J.  J.  Marsh.  429,  19  Am.  Dec.  139, 
it  is  said  that  the  technical  and  legal  im- 
port of  the  term  "seisin"  as  u<!ed  in  a 
covenant  of  seisin  is  that  the  grantor  is 
seised  of  the  legal  title ;  that  "complete 
legal  title  is  the  ^rw  et  aetimx  nonjunctio, 
— the  title  and  possession  united."  In  Kin- 
caid  V.  Brittain,  5  Sneed,  110,  this  covenant 
is  defined  to  be  "an  assurance  to  the  pur- 
chaser that  the  grantor  has  the  very  estate, 
in  quantity  and  quality,  which  he  purports 
to  convey."  It  is  also  similarly  defined  in 
Pecarev.  Chouteau,  13  Mo.  627;  De  Long 
V.  Spring  Lake  &  Sea  Girt  Co.  65  N.  J.  L. 
1,  47  Atl.  491;  Howell  v.  Richards,  11  Ea»t, 
633;  Brandt  v.  Foster,  5  Iowa,  287;  Lock- 
wood  V.  Sturdevant,  6  Conn.  373;  and  Real 
V.  Hollister,  20  Neb.  112,  20  N.  W.  189. 

Referring  to  this  covenant  in  Richardson. 
V.  Dorr,  5  Vt.  9,  the  court  said:  "To  satisfy 
its  words,  the  defendant  must  show  that, 
when  he  made  this  covenant,  he  had  not 
only  an  estate  in  fee  in  the  land  which  he 
deeded,  hut  also  that  he  was  seised  of  the 
same,  and  had  a  right  to  the  possession." 
Such  a  covenant  means  that  the  covenantor 
is  seised  of  an  indefeasible  estate,  and  in 
therefore  a  covenant  for  the  title.  Orecnhy 
V.  Wilcoclts,  2  Johns.  1,  3  Am.  Dec.  379; 
Hastinps  v,  Webber.  2  Vt.  407;  Thomas  v. 
Perry,  Pet.  C.  0.  49,  Fed.  Cas.  No.  13.908: 
Pollard  V.  Dwight.  4  Cranch,  421.  2  L.  ed. 
666. 

In  jurisdictions  wherein  the  foregoing 
doctrine  is  reci^ized,  it  is  said  that  th:> 
covenant  of  seisin  is  broken  at  once  if 
broken  at  all;  and  the  existence  of  an  out- 
standing paramount  title  is  said  to  amount 
to  a  breach  of  it  without  eviction.  Ander- 
son v.  Knox,  20  Ala.  156;  Pate  v.  Mitchell. 
23  Ark.  590,  79  Am.  Dec.  114;  Abbott  v. 
Rowan.  33  Ark.  593;  Lofnn  v.  Moulder.  1 
Ark.  313.  33  Am.  Dee.  338;  Bird  v.  Smitli. 
8  Ark.  368;  Benton  County  v.  Rutherford. 
33  Ark.  640;  Lawrence  v.  Montgomery,  37 
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quiet  enjoyment  goes  to  the  posseinon,  and 
not  to  the  title;  and  therefore,  to  prore  a 
breach,  it  ib  ordinarily  neceaBary  to  give 
evidence  of  an  entry  upon  tha  grantee,  or 
of  expuliicm  from,  or  eome  actual  disturb- 
ance in,  the  possession;  and  this,  too,  by 
reason  of  some  adverse  right  existing  at  tiie 
time  of  making  the  covenant,  and  not  of 
one  subsequently  acquired."  [2  Greenl-  Er. 
f  243.]  He  also  quoted  from  Bfr.  Chan- 
cellor Kent  as  follows:  "But  the  covenant  of 
warranty  and  the  covenant  for  quiet  enjoy- 
ment are  prospective,  and  an  actual  ouster 
mc  eviction  Is  necessary  to  constitute  a 
breach  of  them."  [4  Kent,  Com.  471.] 
From  this  last  quotation  it  appears  that 
formerly,  when  the  word  "warranty"  was 
used  without  other  qualification,  it  had  a 


prospective  meaning;  that  la,  H  was  etn- 
strued  to  mean  that  the  grantor  agned  to 
defend  the  rights  of  the  pantee  in  the 
property  entveyed,  and  should  only  he 
called  upon  to  respond  in  damages  when  he 
had  failed  to  make  good  such  d^ense.  In 
8  Am.  ft  Ei^.  Enc  Law,  2d  ed.  p.  90.  note 
1,  it  is  said:  "In  Nebraska  tin  Ohio  doctrine 
was  followed  in  Scott  v.  Twias,  4  Neb.  133, 
but  discarded  without  notice  of  that  cue 
in  Real  v.  ^Ulster,  supra."  Tbim  statement 
seems  to  be  hardly  warranted  from  a  care* 
ful  comparison  of  the  two  deei^ons.  If  the 
distinction  between  a  covenant  for  qtriet 
enjoyment  and  a  covenant  that  the  girantor 
then  has  perfect  title  and  right  to  eonvey 
is  considered. 

In  the  cose  at  bar  the  covenant  contained 
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Cal.  183;  Salmon  v.  Vallejo,  41  Cal.  481; 
Seyfried  v.  Knoblauch  (Colo.)  96  Pac.  993; 
Mitchell  V.  Warner,  5  Conn.  497;  Brady  v. 
Spurck,  27  111.  478 ;  King  v.  Gilaon,  32  III. 
348,  83  Aro.  Dec.  269;  Baker  v.  Hunt,  40 
III.  264.  89  Am.  Dec.  346;  Jones  v.  Warner, 
«1  111.  343;  Worley  v.  Hineman,  6  Ind.  App. 
240,  33  N.  E.  260;  Brandt  v.  Foster,  su- 
pra ;  Camp  v,  Douglas,  10  Iowa,  586 ; 
Mitchell  V.  Kepler,  75  Iowa,  207,  39  K.  \V. 
241;  Scoffing  v.  Grandstaff,  12  Kan.  467; 
Bolinger  v.  Brake,  4  Kan.  App.  180,  46 
Pac.  950,  affirmed  as  to  measure  of  damages 
in  57  Kan.  663,  47  Pac.  537,  affirmed 
on  rehearinf;  in  68  Kan.  818,  Appx.  61 
Pac.  290;  Dale  v.  Shively,  8  Kan.  276; 
Scantlin  v.  Allison,  12  Kan.  85:  Fitzhugh 
V.  Crophan,  supra;  Kimball  v.  Brvant,  25 
Minn.  496;  Cockrell  v.  Proctor.  65*Mo.  41; 
Evans  V.  Fulton,  134  Mo.  653,36  S.  W.  2:10; 
Jones  T.  Ha!>eltine,  124  Mo.  App.  674,  102 
S.  W.  40;  Coleman  v.  Chirk,  80  Mo.  App. 
339;  Taplcy  v.  Labeaume,  1  Mo.  550;  Ad- 
kins  V.  Tomlinson,  121  Mo.  487,  28  S.  W. 
^73;  Hall  v.  Bray,  61  Mo.  288;  Dickey  v. 
Weston,  61  N.  H.  23;  Morrison  v.  Under- 
wood, 20  N.  H.  369;  Chapman  v.  Holmes, 
10  N.  J.  L.  20:  Carter  v.  Denman,  23  N.  J. 
L.  260;  Abbott  v.  Allen,  14  Johns.  248; 
Nichols  v.  Nichols,  5  Hun,  108;  Bingham  v. 
Weiderwax*  1  N.  Y.  609;  M'Carty  v.  Leg- 
gett,  3  Hill,  134:  Eames  v.  Armstronjr,  142 
N.  C.  506.  53  S.  E.  405;  Wilson  v.  Cocbran, 
46  Pa.  229;  Johnson  v.  Veal.  3  M'Cord,  L. 
4i9;  Kincaid  v.  Brittain.  5  Hneed,  119; 
Westrope  v.  Chambers.  51  Tex.  178;  Wil- 
liams V.  Wetherbee,  1  Aik.  (Vt.)  233;  Gar- 
field V.  Williams,  2  Vt.  327;  Koepke  v. 
Winterfield.  110  Wis.  44,  92  N.  W.  437; 
Pollard  V,  Dwight.  supra. 

Under  this  doctrine,  mere  possps<!ion  of 
the  property  by  the  covenantor  is  not  suf- 
ficient ;  and,  even  though  the  covenantee 
enters  into  possession  of  the  property,  it 
is  said  that  he  may  maintain  an  action  for 
breach  of  the  covenant,  if  there  is  an  out- 
standing paramount  title.  Fitzhugh  v. 
Croghan,  supra;  Mercantile  Trust  Co.  v. 
South  Park  Residence  Co.  94  Ky.  271,  22 
S.  W.  314;  Partridge  v.  Hatch,  18  N.  H. 
494;  Catlin  v.  Hurlburt,  3  Vt.  403;  Rich- 
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ardson  v.  Dorr  and  Lockvood  v.  Stnrdevant, 
supra;  Clapp  t.  Herdman,  26  111.  App.  509. 

In  other  jurisdictions  it  has  been  asserted 
that,  if  the  covenantor  has  neithw  title  nor 
possession,  his  covenant  is  broken  without 
proof  of  eviction.  Craig  v.  Donovan,  63 
Ind.  613;  Romboudi  v.  Koons,  6  Wash. 
558,  34  Pac.  135;  Baxter  v.  Bradbury,  20 
Me.  260,  37  Am.  Dec.  49;  Morrison  v.  Me- 
Arthur,  43  Me.  667 ;  Bacon  v.  Lincoln,  4 
Gush.  210,  60  Am.  Dec.  766;  Kimball  v. 
Bryant;  Anderson  v.  Knox;  and  Abbott  v. 
Rowan, — supra;  Zent  v.  Picken,  64  lowm, 
536,  6  N.  W.  750;  Oreenby  v.  Wllcocks,  aa- 
pra. 

This  doctrine  has  also  been  stated  where 
the  covenantor  had  no  title  to  the  proper^ 
in  reference  to  which  he  made  the  cove- 
nant. Sayre  v.  Sheffield  I^and,  Iron  k.  Coal 
Co.  106  Ala.  440,  18  So.  101 ;  Daisy  Realty 
Co.  V.  Brown,  18  Kv.  L.  Rep.  155,  35  S.  W. 
637;  Hooker  v.  Fofsom,  4  Ind.  00;  Bnrton 
V.  Reeds,  20  Ind.  87;  Axtel  v.  Chase,  77  Ind. 
74;  Traie  v.  Wilson,  81  HI.  529. 

It  has,  however,  been*  held  that  a  mere 
outstanding  equitable  right  or  title  is  not 
sufficient  to  amount  to  a  breach;  thus,  an 
outstanding  inchoate  right  of  dower.  Whia- 
lerv.  Hicks.  6  Blackf.  100,  33  Am.  Dec  454; 
Tuite  V.  Miller,  10  Ohio,  382;  Building 
Light  ft  Water  Co.  t.  Fray,  06  Ta.  SoO,  32 
S.  E.  68. 

Neither  is  an  outstanding  tax  deod  a 
breach.  Zerfing  v.  Seelig,  12  S.  D.  25.  80 
N.  W.  140,  amrmed  on  rehearing  in  14  S. 
D.  303,  85  N.  W.  585. 

The  covenant  does  not  apply  to  an  adverse 
paramount  title  already  vested  in  the  cove- 
nantee. Horrigan  v.  Rice,  39  Me.  49,  38 
N.  W.  765. 

Without  pusing  upon  the  question 
whether  or  not  the  covenant  of  seisin  is 
broken  by  an  outstanding  paramount  title 
without  eviction,  it  was  held  in  Hayden  v. 
Patterson,  39  Colo.  15,  88  Pac.  437,  that  a 
decree  made  in  a  case  in  which  the  cove- 
nantee was  a  party,  establishing  an  ad- 
verse title  to  that  conveyed  to  him  by  his 
covenantor,  was  a  sufficient  eviction  to 
amount  to  a  breach  of  the  covenant. 

And  in  Long  v.  Sinclair,  40  Mich.  660,  it 
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four  express  promises;  "That  I  bold  said 
premises  by  good  and  perfect  title;  that  I 
liave  good  right  and  lawful  authority  to 
sell  and  convey  the  same;  that  they  are 
free  and  clear  of  all  liens  and  encumbran- 
ces whatsoever;  and  I  covenant  to  warrant 
and  defend  the  said  premises  against  the 
lawful  claims  of  all  persons  whomsoever." 
%lie  last  promise  is  undoubtedly  the  form 
of  covenant  considered  in  Jie  cases  of  Real 
T.  Hollister,  Hampton  v.  Webster,  and 
Troxell  v.  Stevens.  Such  a  covenant  is  not 
broken  until  the  covenantor  fails  to  defend 
the  premises  against  the  lawful  claims  of 
other  persons;  and  there  is  some  reason  for 
Baying,  as  was  said  by  Judge  Cobb  in  Keal 
V.  Hollister,  supra,  that  sudi  a  (ovenant  is 
(MKUtrued  to  be  ft  eorenant  for  quiet  enjoy- 


ment. But  there  appears  to  be  no  reason 
whatever  for  so  construing  the  covenant 
"that  I  hold  such  premises  by  good  and 
perfect  title."  If  this  covenant  is  not  brok- 
en when  it  is  made,  in  case  the  title  is  not 
good  and  perfect,  then  it  cannot  be  broken 
by  dispossessing  the  covenantee.  We  see 
no  reason  to  resort  to  the  technicalities  of 
the  rules  of  common-law  conveyancing  to 
ascertain  the  meaning  of  a  contract  couched 
in  ordinary,  simple  language,  as  is  this  cove- 
nant. No  technical  words  are  used,  and  the 
rule  of  the  Code  that  common  words  aro 
to  be  used  in  thdr  ordinary  sense  is  appli- 
cable. Very  many  of  the  cases  from  which 
it  is  commonly  supposed  that  there  is  an 
irreconcilable  conflict  of  authorities  upon 
this  questim  involved  the  eonstmction  of 


was  held  that  the  payment  by  the  cove- 
nantee of  a  judgment  against  him  for  the 
value  of  the  land  covered  by  the  covenant, 
rendered  in  an  action  of  ejectment,  was  a 
sufficient  eviction  to  warrant  an  action  un- 
der a  covenant  of  seisin. 

While  it  may  be  said  to  be  well  estab- 
lished in  the  majority  of  the  jurisdictions 
of  this  country  that  a  mere  outstanding 
paramount  title  will  amount  to  a  breach  of 
the  covenant  of  seisin,  yet,  in  view  of  the 
fact  that  in  some  jurisdictions  this  doctrine 
is  denied,  it  is  worthy  of  note  that  the 
doctrine  has  been  established  almost  en- 
tirely by  the  obiter  statements  of  courts. 
Generally  the  doctrine  has  no  practical 
value  because  it  is  also  held  that,  unless 
there  is  an  eviction,  actual  or  constructive, 
or  some  substantial  loss  other  than  the 
mere  fact  that  there  is  an  outstanding  par- 
amount title,  the  covenantee  is  entitled  only 
to  ntnninal  damages  for  the  breach  of  the 
covenant. 

Of  the  cases  previously  cited  as  declaring 
that  a  covenant  of  seizin  is  broken  by  th^ 
existpnce  of  an  outstanding  paramount  ti- 
tle without  eviction,  the  dedaration  was  un- 
necessary in  the  following  oases  because 
there  had  been  a  constructive  eviction  by 
the  necessary  purchase  of  the  outstanding 
title:  Brandt  v.  Foster  and  Dale  v.  Bhively, 
supra;  Kenney  v.  Norton,  10  Heisk.  384; 
Anderson  v.  Knox  and  Pate  v.  Mitchell, 
supra. 

In  the  Missouri  cases  cited,  the  doctrine 
was  not  applied,  the  courts  holding  that  a 
covenant  of  seizin  is  both  in  prcpsenti  and 
prospective,  and  is  breached  only  upon  evic- 
tion. 

In  Baxter  v.  Bradbury  and  M'Carty  v. 
Leggett,  supra,  the  adverse  title  had  beeu 
acquired  by  the  covenantor. 

In  Wea'troiifl  v.  Chambers,  supra,  the 
covenantee  had  surrendered  possession  of 
the  premises  to  the  owner  of  the  para- 
mount title  prior  to  claiming  a  breach  of 
the  covenant. 

In  Lockwood  V.  Sturdevant,  6  Conn.  37.1; 
Frazer  V.  Peoria  County,  74  111.  282;  Whppl- 
er  V.  Hatch.  12  Me.  389;  and  Daisy  Roalty 
Co.  V.  Brown, — supra,  while  the  covenantor 
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was  in  possession  of  the  premiBes  covered  by 
bis  covenant,  yet  his  poasession  wa4  not 
under  a  claim  of  title. 

Hacker  v.  Storer,  8  Me.  228;  Abbott  v. 
Allen;  Carter  v.  Denman;  Williams  v. 
Wetherbee;  and  Greenby  v.  Wilcocks, — su- 
pra, involved  the  (question  whether  or  not 
the  covenant  of  seism  was  a  chose  in  action, 
and,  therefore,  not  passing  to  the  grantee 
of  the  covenantee;  or  whether  it  related 
to  realty,  and  was  a  covenant  running  with 
the  land. 

Lawrence  v.  Montgomery,  37  Cal.  183, 
was  an  action  of  deceit  for  fraud  in  a  sale 
of  real  estate ;  Ingram  v.  Morgan,  4  Humph. 
66,  40  Am.  Dec.  6M,  was  a  bill  for  injunc- 
tion; Bingham  t.  Weiderwax,  supra,  in- 
volved the  jurisdiction  of  equity  to  retain  a 
suit  for  damufes  for  breach  of  covenant  of 
seisin  where  there  was  an  adequate  remedy 
at  law;  and  Ballard  v.  Child,  34  Me.  356; 
Matteson  v.  Vaughn,  38  Mich.  373;  John- 
son V.  Veal ;  and  Kenney  v.  Norton, — supra, 
involved  the  question  as  to  when  a  cause 
of  action  for  a  breach  of  the  covenant  of 
seisin  would  accrue  so  aa  to  set  in  motion 
the  statute  of  limitations. 

As  stated,  many  courts  hold  that  the  ex- 
istence of  an  outstanding  paramount  title 
is  a  sufficient  breach  of  the  covenant  of 
seisin  to  enable  the  covenantee  to  maintain 
an  action  because  thereof;  but  he  is  limited 
in  his  recovery  to  nominal  damages  merrly, 
so  long  as  he  remains  In  undisturbed  pos- 
session of  the  premises  covered  1^  the  cov- 
enant. 

This  doctrine  was  enunciated  in  the  fol- 
lowing cases:  Anderson  v.  Knox,  20  Ala. 

156;  Pate  v.  Mitchell,  23  Ark.  690,  79  Aro. 
Dec.  114;  Holman  v.  Creagmiles,  14  Ind. 
177;  Overhiser  v.  McCollister.  10  Ind.  41; 
Axtel  v.  Chase,  supra;  Brandt  v.  Foster,  5 
Iowa,  287;  Nosier  v.  Hunt,  18  Iowa.  §12; 
Boon  V.  McHenry,  55  Towa,  202,  7  N.  W. 
503;  Hencke  v.  Johnson,  62  Iowa,  555,  17  N. 
W.  786;  Norman  v.  Winch,  65  Iowa.  263. 
21  N.  W.  698;  OTtfeara  v.  McDaniel,  49 
Kan.  685.  31  Pac.  30,1;  Hammerslouph  v. 
Hackett,  48  Kan.  700,  29  Pac.  1079;  Pres- 
cott  V.  Tnieman,  4  Mass.  627;  3  Am.  Dec. 
*!46;  Ogdcn  v.  Ball.  38  Minn.  237^36  N.  W, 
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oontracti  to  ocmvey.  Wlien  the  eontract  Is  j 
to  execute  a  conTeyanoe  witii  tbe  luinl 
oovenants  of  wamnty,  or  with  the  luiial 
covenant*  of  KiBin,  or  like  expresrione, 
and  contains  no  other  language  from  which 
it  can  be  determined  in  what  sense  these 
expressions  are  need,  it  becomes  neeeasary 
to  consider  the  technical  meaning  of  sudi 
expresBions;  and  the  courts  of  different  ju- 
risdictions have,  under  such  rireumstances, 
declared  the  general  expression,  "with  usual 
covenants  of  aeisin,"  or  "with  usual  cov- 
enants of  warranty,"  to  be  generally  un- 
derstood in  the  locality  where  they  are  used, 
as  having  a  certain  specified  meaning;  and 


it  la  not  surprising  that,  under  such  dr- 
cumstances,    varying   meanings  should  be 
givea  in  different  jurisdictions  to  the  sane 
form  of  words.  Bui,  when  tbe  contract  to 
eouT^,  or  the  deed  that  has  been  executed 
in  pursuance  thereof,  contains  covenants  in 
such  plain  language  as  to  leave  no  doubt  ti 
their  meaning,  there  can  be  no  neeeasity  fv 
a  resort  to  conflicting  authorities.   The  pe- 
tition in  this  case  alleged  all  of  these  four 
covenants,  and  alleged  the  breach  thereof. 
The  proof  failed  to  show  l^t  the  covenint 
warrant  and  defend  the  premises  agabst 
the  lawful  daims  of  all  pvsons  whomso- 
eTei" — that  is,  the  oovenant  tor  peaceable 


344;  Eagan  v.  Martin,  81  Mo.  App.  678; 
Mumford  v.  Keet,  65  Mo.  App.  502;  Collier 
V.  Gamble,  10  Mo.  467;  Reese  v.  Smith,  12 
Mo.  344;  Mosely  v.  Hunter,  15  Mo.  322; 
Cockrell  v.  Proctor,  66  Mo.  41;  Conklin  v. 
Hannibal  &  St.  J.  R.  Co.  6S  Mo.  533;  Pence 
V.  Gabbert.  63  Mo.  App.  302;  Murphy  T. 
Price,  48  Mo.  247;  Dirkson  v.  Desire.  23 
Mo.  151,  66  Am.  Dec.  R61 ;  Bowne  v.  VVol- 
cott,  1  N.  D.  415.  48  N.  W.  336;  Morrison 
V.  Underwoofl,  20  N.  H.  .369;  Kiiicaid  v. 
Brittain,  6  Soeed,  119;  Romboiigli  v.  Koons, 
6  Wash.  558,  34  Pnc.  135  (covenantee  may 
elect  either  to  take  imminal  damages,  or  to 
surrender  property  to  coi'pnantor  and  have 
judgment  for  purchase  price)  ;  Koonan  v. 
Ilsley,  22  Wis.  27;  Mpcklem  v.  Blake.  22 
WiH.  495.  99  Am.  Dec.  fiS;  Smith  v.  lliiehes. 
50  Wis.  620,  7  N.  W.  653;  Bardeen  v.  Mark- 
strum,  64  Wis.  613,  25  N.  W.  565. 

Considering  this  subject,  the  court,  in 
Boon  V.  McIIenry,  supra,  said ;  "It  would  not 
be  just  to  allow  tbe  plaintiff  to  recover  the 
consideration  money  and  interest  and  re- 
tain the  land  also.  Upon  the  other  hand, 
it  would  not  he  just  to  put  the  plaintifT  oft 
with  a  recovery  of  nominal  damages  if  such 
recovery  would  be  a  bar  to  an  action  for 
actual  damages  if  a  substantial  loss  shall 
occur.  In  this  state  the  En^tlish  rule  has 
be<>n  recognized,  tiiat  the  covenant  of  seisin 
runs  with  the  land,  and  is  for  the  benefit 
of  the  party  who  may  be  the  owner  when 
a  substantial  breach  occurii.  .  .  .  It  is 
a  corollary  of  this  doctrine  that,  until  some 
substantial  loss  occurs,  there  can  be  no  re- 
covery- beyond  nominal  daniaf^es,  and  that 
the  person  who  is  owner  at  the  time  such 
loss  occurs  may  recover  the  actual  dam- 
age sustained.  As  no  loss  baa  yet  been  visit- 
ed upon  the  grantee,  the  breach  is  merely 
technical." 

In  Hacker  v.  Blake,  17  Ind.  97,  the  court 
said:  "Where  a  deed  is  made  and  accepted, 
and  possession  taken  under  it,  want  of 
title  will  not  enable  the  purchaser  to  re- 
sist* the  payment  of  the  purchase  money,  or 
recover  more  than  nominal  damages  on  his 
covenants,  while  he  retains  the  deed  and 
possession,  and  has  been  subjected  to  no  in- 
convenience or  expense  on  account  of  the  de- 
fect of  title.  This  is,  in  many  of,the  cases, 
because  the  purchaser's  possession,  being 
Under  the  color  of  title,  may  continue  un- 
17L.RJL(2f.8.) 


disturbed  for  twenty  years,  and  thus  become 
perfect,  aifd  be  be  uninjured.  And  be  may 
rely  on  the  covenants  in  his  deed  for  re- 
dress, if  injury  occurs.  .  .  .  The  entiri^ 
want  of  title  was  a  breach  of  the  ooveoan: 
of  seisin,  hut  for  such  breach,  while  tlie  p-.ir- 
cliaser  retains  possession,  he  can  only  re- 
cover nominal  damages." 

In  CVMeara  v.  MoDaniel,  supra,  it  was 
said:  "As  tbe  plaintiff  has  never  been  evict- 
ed from  the  premises,  and  has  never  paid 
anything  to  remove  an  encumbrance  there- 
from,  or  to  perfect  his  title,  but  is  still  in 
the  quiet  and  peaceable  possession  of  the 
property,  enjoying  and  collecting  the  Tval" 
and  profits  thereof,  he  can  recover  at  most 
only  nominal  damages ;  and  this  upon  what- 
ever covenant  the  action  may  be  considen-d 
as  having  been  commenced." 

Upon  the  same  subject,  the  court,  in 
Pence  v.  Gabbert,  supra,  said, — "The  rule 
is  that  there  must  be  an  actual  eviction,  or 
something  which  is  equivalent  tJiereto.  be- 
fore substantial  damages  can  be  austaincd 
on  account  of  a  paramount  title;  for,  wliil'^ 
the  mere  existence  of  the  paramount  title 
is  a  breach  of  the  covenant,  for  which  nom 
inal  damages  can  be  allowed,  yet,  before 
substantial  damages  can  be  allowed,  there 
must  be  au  actual  loss  of  the  land,  tbe  title 
to  which  was  warranted." 

In  approving  of  the  doctrine,  the  court 
in  Mecklem  v.  Blake,  supra,  said:  "Tlie 
possession  of  the  land,  or  seisin  in  fact 
under  the  deed,  by  the  covenantee  or  tho*" 
claiming  through  him,  is  considered  such 
an  estate  as  carries  the  covenant  along  with 
It;  and,  whilst  some  of  the  cases  bold  that 
such  possession  or  seisin,  so  long  as  it  re- 
mains undisturbed,  satisfies  the  covenant, 
so  that  no  action  can  he  maintained  until 
a  right  of  substantial  recovery  exists,  con- 
sequent upon  an  eviction  or  other  actiisl 
loss,  it  is,  or  seems  to  be,  the  opinion  of  the 
courts  in  others  that  there  may  be  an  ac- 
tion by  the  covenantee  for  the  formal  breaeb. 
in  which  only  nominal  damages  can  be  re- 
covered. It  is  not  required  of  us  here  to 
express  an  opinion  as  to  which  of  these 
viea's  may  he  tbe  more  correct;  since  the 
result  in  this  action  would  be  the  moe 
whichever  view  was  taken.  It  is  enoiifli 
that  both  result  in  establishing  the  nm 
proposition,  which  is  that  the  oovenant  if 
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possession  and  quiet  enjoyment — had  been 
broken.  The  plaintiff  was  still  in  undis- 
turbed possession  of  the  land;  but  the  proof 
showed  beyond  questioo  that  the  covenant 
that  the  grantor  held  "said  premises  by  good 
And  perfect  title"  was  broken  when  made. 
The  grantor  did  not  then  have  a  good  and 
perfect  title,  and  there  can  be  no  reason  for 
refusing  the  plaintiff  his  action  to  recover 
his  damages  caused  by  the  breach  of  this 
covenant  as  soon  aa  he  ascertained  the 
facts. 

2.  The  second  question  as  to  the  measure 
of  damages  in  sudi  case  has  also  been  mnch 
discussed   and   presents    some  difficulty. 

sk  covenant  of  indemnity  against  actual  dam- 
ans arising  frtnn  want  of  lawful  title,  and 
tbat  it  runa  with  the  land  until  such  dam- 
age has  actually  arisen  to  the  par^  hold- 
ing possession  Under  the  deed." 

—doctrine  that  the  covenant  of  seisin 
is  a  covenant  for  possession  merely. 

In  B<Hne  jurisdietions  the  doctrine  is 
established  that  a  covenant  of  seisin  re- 
lates to  the  possesaion  of  the  covenantor, 
and  that,  if  poBsession  is  given  by  him  to 
the  covenantee,  the  covenant  is  satisfied. 
As  stated  by  the  court  in  Marston  v.  Hobbs, 
2  Mass.  433,  3  Am.  Dec.  61,  it  is  not  neces- 
saiy  to  show  a  seisin  under  an  indefeasible 
UUe.  A  seisin  in  fact  is  sufficient,  whether 
he  gained  by  his  own  disseisin,  or  whether 
he  was  under  a  disseisor.  If,  at  the  time 
he  executed  the  deed,  the  grantor  had  the 
exclusive  possession  of  the  premises  claim- 
ing the  same  in  fee  simple  by  a  title  ad- 
verse to  the  owner,  he  was  seised  in  fee, 
and  had  a  right  tp  convey.  This  doctrine 
was  approved  by  that  court  in  Bearce  v. 
Jackson,  4  Uass.  408;  Twambty  v.  Henley, 
4  Mass.  441 ;  Slater  v.  Rawaon,  1  Met.  458 ; 
and  Raymond  v.  Raymond,  10  Cush.  134. 

It  was  also  approved  and  followed  in 
Backus  v.  McCoy,  3  Ohio,  211,  17  Am.  Dec. 
S85,  wherein,  in  speaking  of  ths  holding 
of  the  court  in  Marston  v.  Hobbs,  supra, 
that  a  seisin  in  fact  of  the  grantor  at  the 
time  the  deed  was  executed  was  a  sufficient 
compliance  with  the  covenant  of  seisin,  the 
eourt  said:  "This  determination  appears  to 
na  to  be  founded  on  sound  and  correct  prin- 
ciples. If  the  grantor  is  in  the  exclusive 
possession  of  the  land  at  the  time  of  the 
conveyance,  claiming  a  fee  adverse  to  the 
ovraer,  although  he  was  in  by  his  own  dis- 
seisin, his  covenant  of  seisin  is  not  broken 
until  the  purchaser,  or  those  claiming  un- 
der him,  are  evicted  by  title  paramount. 
He  has  a  seisin  in  deed  as  coutradiHtin- 
guished  from  a  aeisin  in  law,  sufficient  to 
protect  him  from  liability  under  his  cove- 
nant so  long  as  those  claiming  under  him 
may  continue  so  seised.  .  .  .  Ko  breach 
of  such  covenant  will  have  taken  place  if 
the  grantor  was  seised  in  deed  at  the  timi> 
of  the  conveyance,  however  that  seisin  may 
have  been  acquir^.  If  the  grantor,  at  the 
17L.R.A.(N^,) 


More  than  a  century  and  a  quarter  ago  the 
courts  of  England  established  the  principle 
that,  upon  a  contract  for  the  purchase  of 
real  estate,  if  the  vendor,  without  fraud,  is 
incapable  of  making  a  good  title,  the  pur- 
chaser is  not  entitled  to  any  compensation 
for  the  loss  of  bis  bargain.  Flureau  v.' 
Thomhill,  2  W.  Bl.  1078.  This  case  appears 
to  have  been  generally  followed  in  England 
since  that  time,  and  the  questions  discussed 
in  regard  to  it  have  been  as  to  exceptions  to 
the  rule.  A  discussion  of  this  matter  may 
be  found  in  a  somewhat  extensive  note  to 
Kirkpatrick  v.  Downing,  in  17  Am.  Rep. 
678,  68  Mo.  32.    In  the  principal  case  the 

time  of  executing  this  conveyance,  was  in 
possession  of  the  land,  either  as  disseisor  or 
under  color  of  title,  it  cannot  be  aaid  ^t 

he  was  not  seised  of  an  estate  in  the  prem- 
ises." The  doctrine  of  this  case  was  fol- 
lowed by  the  courts  of  that  state  in  Robin- 
son V.  Neil,  3  Ohio,  625;  Devore  v.  Sunder- 
land, 17  Ohio,  62,  48  Am.  Dec.  442;  Gest  v. 
Kenner,  2  Handy  (Ohio)  86;  and  Great 
Western  Stock  Co.  v.  Saas,  24  Ohio  St.  542. 

Considering  the  same  subject,  the  court, 
in  Willard  v.  Twitchell,  1  N.  H.  177,  said: 
"The  covenants  in  our  deeds,  'that  the  grant- 
or is  the  lawful  owner,  that  he  is  seised  in 
fee,  and  that  he  has  good  right  to  sell  and 
convey,'  have  always  received  a  construc- 
tion that  makes  them  merely  synonymous. 
Each  of  them  amounts  only  to  a  stipulation 
that  the  grantor  has  such  seisin  uiat  the 
land  will  pass  by  his  deed.  If  the  grantor, 
at  the  time  of  the  conveyance,  has  actual 
seisin,  whether  by  right  or  by  wrong,  wheth- 
er under  a  valid  title  or  by  disseisin,  the 
land  will  pass  by  his  deed,  and  neither  of 
these  covenants  is  broken."  (In  this  case, 
aa  the  grantor  had  neither  possession  nor 
title,  the  covenant  was  held  to  be  broken.) 

This  doctrine  was  reasserted  by  that 
court  in  Breck  v.  Young,  11  N.  H.  486; 
but  seems,  however,  not  to  have  beeoi  fol* 
lowed  in  the  later  eases  of  Partridge  t. 
Hatch,  18  N.  H.  494,  and  Dickey  r.  Weston, 
61  N.  H.  23. 

Aside  frcnn  the  foregoing  cases  holding 
that  possession  under  color  of  title  is  suffi- 
cient to  satisfy  the  covenant  of  seisin,  this 
doctrine  finds  support  and  is  recognizedjn 
the  following  cases :  Hacker  v.  Btorer,  8  Ue. 
228;  Cushman  v.  Blanchard,  2  Me.  266,  11 
Am.  Dec.  76;  Griffin  v.  Fairbrother,  10  Me. 
91;  Boothby  v.  Hathaway,  20  Me.  261: 
Baxter  v.  Bradbury,  20  Me.'260,  37  Am.  Dec. 
49;  Wilson  v.  Widenham.  51  Me.  566;  Mont- 
gomery V.  Reed,  69  Me.  510;  Scott  v.  Twiss, 
4  Neb.  133;  Bartholomew  v.  Candee,  14 
Pick.  167;  Coit  v.  McReynolds,  2  Robt.  655; 
Fowler  v.  Poling,  6  Barb.  166;  Bottorf  v. 
Smith,  7  Ind.  673:  Peters  v.  Bowman,  98  XJ. 
8.  66,  25  L.  ed.  01. 

It  was  also  recognized  and  applied  *in 
Watts  V.  Parker,  27  111.  224.  But  in  this 
case  the  covenantor  had  been  in  posfles.sion 
of  the  property  for  a  long  period  prior  to 
the  making  of  the  covenant  in  question. 
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MisBOUri  court  disousBes  the  matter  some- 
what at  length,  and,  referring  to  the  au- 
thorities in  this  country,  and  after  quoting 
from  tlie  opinion  of  the  Supreme  Court  of 
the  United  States  In  Hoplcins  t.  Ijee,  6 
Wheat.  lOd.  5  L.  ed.  218,  which  it  aj^ars 
to  follow,  the  Missouri  court  sidd;  "The 
rule  [of  the  United  States  oonrt]  commends 
itself  for  its  Intrinsie  justice.  It  conforms 
to  the  varying  circumstances  of  each  par- 
ticular ease,  and  is  equitable  and  just.  The 
arbitrary  and  unbending  rule,  that  the  pur- 
chase money  and  interest  sball  in  all  eases 
be  taken  as  the  criterion  of  damages,  will 
in  the  majority  of  instances  do  injuBtice 
either  to  the  seller  or  purchaser.  No  rea- 
son is  perceived  why  it  should  be  adhered 
to  and  enforced  when  one  more  consistent 
with  equity  is  found  and  which  is  easily  ad- 
ministered. The  rule  for  which  we  contend 
is  just  to  both  parties.  It  gives  to  the  pur- 
chaser precisely  what  he  has  lost  in  conse- 
quence of  the  breach  of  contract  committed 
by  liis  vendor,  and  it  makes  the  latter  re- 
sponsible for  the  violaticm  of  his  agreement 
in  the  full  amount  to  which  he  has  occa- 
sioned injury."  In  Beck  v.  Staats  (Neb.) 
114  N.  W.  633,  which  is  decided  with  this 
case,  the  law  is  said  to  be  in  this  state  that 
"the  measure  of  damages  for  the  breach  by 
the  vendor  of  an  executory  contract  for  the 
conveyance  of  real  estate,  where  the  breach 
is  caused  either  from  the  refusal  or  the 
inability  of  the  vendor  acting  in  good  faith, 
is  the  difference  between  the  value  of  the 
land  at  the  time  of  the  breach  and  the  price 
he  contracted  to  receive;  and,  in  addition 
thereto,  the  vendee  may  recover  the  amount 
advanced  upon  the  purchase  price,"  The 
opinion  in  the  case  was  carefully  prepared 
by  Mr.  Commissioner  Epperson,  and  we  feel 
satisfied  with  the  conclusion  reached.  It  is 
shown  in  that  opinion  that  this  court  is 
thoroughly  committed  to  the  doctrine  there 
announced  by  a  long  line  of  decisions.  We 
cannot  perceive  any  basis  for  a  different 
rule  as  to  the  measure  of  damages  upon  a 
breach  of  covenant  that  the  grantor  has 
good  title  and  the  measure  of  damages  upon 
a  breach  of  a  contract  to  convey  and  give 
such  title.  Xhe  supreme  court  of  errors  and 
appeals  of  New  Jersey,  in  Gerbert  v.  Sons 
of  Abraham,  59  N.  J.  L.  160,  69  L.E..\.  764, 
69  Am.  St.  Rep.  678,  35  Atl.  1121.  speaking 
of  this  question,  said:  "The  injury  in  both 
eases  ia  the  same, — the  loss  of  the  property, 
the  loss  of  such  profit  as  would  have  been 
incident  to  increased  value.  The  loss  in 
both  cases  arises  from  the  breach  of  the 
vendor's  covenant  oh  account  of  the  defect 
in  his  title.  There  can,  therefore,  be  no 
solid  basis  for  diversity  in  the  rule  of  dnm- 
ages  applicable  to  the  two  conditions,  and 
the  rule  should  be  unified  if  there  is  no  aeri- 
17L.R.A.(N.S.) 


ouB  obstacle  in  the  way."  And  it  is  eqiuUy 
clear  that,  while  there  ia  some  diveratjr  in 
the  language  used  in  the  various  oiunimis, 
this  court  is  thoroughly  committed  to  tlie 
rule  of  damagtts  that  is  uinonnoed  in  Beck 
V.  Staats,  supra,  in  the  eases  arising  npon 
contracts  to  convey  real  estate. 

We  think  that  whether  we  are  bound  hj 
the  earlier  decisions  of  this  oourt  to  obsen'e 
a  different  rule  in  the  case  of  brea<&  of  a 
similar  covenant  in  a  deed  of  conveyance  it 
is  unnecessary  now  to  discuss,  further  than 
to  illustrate  the  rule  that  should  be  applied 
to  a  case  like  the  one  at  bar.  In  this  case 
there  was  not  an  entire  failure  of  title. 
The  plaintiff  contended  and  the  trial  conrt 
appears  to  have  held,  as  statoi  in  11  Cyc 
Law  &  Proc.  p.  1163,  that,  "where  the 
breach  is  only  as  to  an  aliquot  and  undiyid- 
ed  part  of  the  land  attempted  to  be  con- 
veyed, the  damages  are  in  proportion  to  Itic 
whole  consideration  paid  as  that  aliquot 
part  of  the  land  is  to  the  whole  thereof." 
We  think  that  in  any  view  of  the  proper 
measure  of  damages  in  ordinary  cases  of 
the  breach  of  sut^  covenants  the  rule 
above  quoted,  if  correct  (which  we  do  not 
decide),  has  not  been  properly  applied  in 
this  case.  After  the  defendant  had  ob- 
tained her  title  from  Mrs.  Carse,  she  put 
valuable  and  lasting  improvements  upon  thf 
land,  and  this  plaintiff  has  also  made  vnlii- 
able  improvements  aa  before  stated.  Und^r 
our  occupying  claimant's  act,  this  plaintifT 
oould  not  be  deprived  of  the  land  without 
payment  for  the  improvements  made  both 
by  himself  and  by  his  grantor,  who  helil 
under  the  same  title.  What,  then,  could 
the  adopted  child  of  Mr,  Carse,  whose  in^ 
terest  in  the  land  has  not  been  conveynl. 
claim  in  this  land?  The  failure  of  iiiV- 
which  this  plaintiff  obtained  throtmli 
his  deed  is  only  as  to  the  interest  of  thi^ 
adopted  child.  It  is  true  that,  in  an  action 
like  this,  for  damages  for  a  breach  of  cove- 
nant of  title,  difficulties  and  uncertain ti'-s 
are  involved  as  to  the  real  value  of  the  in 
terest  in  the  land  not  conveyed  to  thi* 
plaintiff  in  his  deed.  These  difficulties  »M 
uncertainties  the  plaintiff  himself  lia* 
brought  to  the  court,  by  not  first  bringiii<; 
an  action  to  determine  and  have  adjudicated 
the  interest  involved  in  the  outstanding 
title;  and  he  should  not  be-allowed  in  thi^ 
action  to  recover  the  value,  or  any  part  if 
the  value,  of  those  improvements  that  were 
placed  upon  these  premises  by  himself  or  his 
grantor,  since  he  cannot  be  deprived  of  these 
improvements  through  this  outstanding  ti- 
tle, and  therefore  has  not  lost  the  value 
therpof  through  this  defect  in  his  title.  Th? 
measure  of  his  damages  in  this  case,  then 
is  the  value  of  the  outstanding  title  ot  the. 
time  Uiat  the  pUintiff  obtained  his  deed,— 
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that  interest  in  the  land  of  which  he  might 
be  deprived  through  this  outstanding  title. 

The  plaintiff  insists  that  this  issue  is  not 
presented  in  the  pleadings,  but  we  tliink 
that  this  objection  is  not  well  taken.  The 
plaintiff,  in  his  petition,  allied  "that,  after 
the  purchase  of  said  premises  from  said  de- 
fendant, and  prior  to  plaintiff's  knovledge 
of  said  defect  in  the  title  and  the  interest  of 
said  Avis  Darleen  Carse  in  and  to  said 
premises,  the  plaintiff  had  expended  in  per- 
manent improTpmenta  and  betterments  on 
said  premises  the  sum  of  9350."  The  an- 
awer  was  a  general  denial.  The  court  al- 
lowed the  plaintiff  to  recover  one  half  of 
the  improvements  placed  thereon  by  him- 
self. This  he  was  not  entitled  to  on  any 
theory  of  the  rale  of  measure  of  damages  in 
■nch  case.  The  plaintiff,  being  still  In  pos- 
session of  the  land  and  in  use  of  these  im- 
pTorements,  has  not  lost  the  value  thereof 
through  the  defect  in  his  title. 

The  judgment  of  the  District  Gourt  is 
therefore  reversed,  and  the  came  remanded. 


wiscoNsnr  supkbub  coitbt. 

RE  MARGARET  HANLIN'S  ESTATE. 


BEKRT  J.  KILLILEA,  Admr.  of  Mar- 
garet Hanlin,  Deceased,  Appt.» 

T. 

B.  BRUCE  DOUGLAS.  Respt 

(183  Wis.  140. 113  N.  W.  411.) 

Mortffagor  death  —  forecloaure  — 
parties. 

1.  In  case  of  the  mforcement  of  a  mort- 
gage by  foreclosure  suit  after  the  decease 
of  the  mortgagor  and  the  appointment  of 
an  administrator  of  his  estate,  the  latter 
is  not  a  proper  party  for  the  purpose  of 
establishing  liabihty  of  such  estate  for  the 

Headnotes  by  Habshall,  J. 

Case  Note.  —  Accrual  of  cause  of  act'.on 
for  breo^  of  covenant  of  seisin  or 
of  warrantu,  so  as  to  set  <n  motion  the 
sCatute  of  Itmitationa, 

As  pointed  out  in  the  note  to  Webb  v. 
Wheeler,  ante,  1178,  there  is  little.  If  any, 
practical  distinction  betm-een  the  actual  ac- 
crual of  a  cause  of  action  for  damages  for 
breach  of  covenant  of  seisin  and  one  for 
breach  of  covenant  of  title,  the  weight  of 
authority  holding  that  a  cause  of  action 
accrues  as  to  either,  for  substantial  dam- 
ages, at  the  time  of  making,  only  where  the 
grantor  at  the  time  of  the  co%-enant  was  not 
in  fact  seised  of  the  premises  to  which  the 
covenant  related.  Where  he  was  so  peised, 
and  the  grantee  obtained  the  benefit  of  that 
Beistn,  and  entered  into  possession  of  the 
premises,  the  weight  of  authority  denies  his 
17  LJIA.(N£.) 


mortgage  indebtedness;  such  liability  bi;iiig 
enforceable  only  in  the  proper  county  court. 

Judgment  —  foreclosure  —  res  Judicata. 

2.  The  administrator  of  the  estate  of  a 
deceased  person  having  been  made  a  defend- 
ant in  a  foreclosure  action  to  enforce  a 
mortgage  given  by  the  decedent  with  the 
owner  of  tne  mortgaged,  premises  by  a  deed 
with  full  covenants  from  the  deceased;  and 
a  judgment  having  been  rendered,  among 
other  thinf^s,  decreeing  the  administrator  to 
be  personally  liable  in  his  representative 
capacity  for  the  mortgage  indebtedness;  and 
he  having  appealed,  resulting  in  such  de- 
cree being  reversed  as  to  him  becaiise  of 
it  not  being  proper  in  the  action  to  settle 
the  question  of  the  liabili^  of  the  estate 
for  tne  indebtedness;  and  subsequently  the 
cause  lutving  been,  accordingly,  dismissed 
as  to  the  administrator, — the  liability  of 
the  estate  for  the  mortgage  indebtedness, 
and  to  the  covenantee  under  the  deed  afore- 
said in  case  of  his  paying  off  the  same  for 
his  protection,  is  left  wholly  unadjudicated. 
Statute  of  limitations  —  when  operative. ' 

3.  The  statute  of  limitations   (i  3S60. 
Stat.  1898)  bears  on  a  right  from  the  time 
there  is  a  cause  of  action  to  enforce  it. 
Same  —  action  accrnal. 

4.  A  cause  of  actioi*.  does  not  accrue  until 
the  party  owning  it  is  entitled  to  begin 
and  prosecute  an  action  thereon.  It  aecrueH 
at  the  moment  when  ne  has  a  legal  right 
to  sue  on  it,  and  no  earlier. 

Same  —  oorenant  «  breacb  —  nominal 
damages. 

6.  There  is  a  technical  breach  of  the  cove- 
nant against  encumbrances  in  a  conveyance 
of  real  estate,  in  case  of  there  being  an  out- 
standing mortgage  upon  the  property,  as 
soon  as  the  dwd  is  delivered;  but  it  only 
gives  rise  to  an  action  by  the  covenantee 
for  nranlnal  damages. 

Same  —  substantial  damnses. 

6.  In  ease  of  a  conversance  of  land  with 
full  covenants,  and  there  'being  an  outstand- 
ing mortgage,  no  action  lies  for  substantial 
damages  in  advance  of  an  eviction,  or  the 
owner  of  the  land  entitled  to  the  benefit  of 
the  covenant  paying  off  the  encumbrance 

right  to  maintain  an  action  on  his  cove- 
nant, whether  of  seisin  or  of  title,  and  re- 
cover substantial  damages,  so  long  as  his 
possession  was  not  interfered  with  and  he 
suffered  no  substantial  loss  in  any  other 
way.  Although  recognizing  in  many  cases 
that  there  was  a  technical  breach  of  the 
covenant  of  seisin  because  of  an  outstanding 
paramount  title,  the  weight  of  authority, 
and  especially  the  more  modem  eases,  hold 
that  the  statute  of  limitations  does  not  run 
against  a  rifrht  of  action  for  damages  for  a 
breaeh  of  either  covenant  of  title  or  seisin, 
until  eviction,  or  at  least  the  suffering  of 
some*  substantial  loss. 

Covenants  of  warranty. 

As  to  general  covenants  of  title,  or  gen- 
eral  warranty  of  title,  the  doct^ne  is  well 
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Ranip  —  eviction  —  actntil  damaees. 

7.  Tha  covenant  against  encumbrances 
runs  with  the  land,  and  innres  to  the  own- 
er who  suffers  ouster,  or  who  is  damaged  by 
being  coiupelled  to  extinguish  the  encum- 
brance. Such  covenant  is  not  breached,  ex- 
cept technically,  in  advance  of  eviction  or 
the  sufTerii^  of  actual  damages;  hence  no 
right  of  action  for  sneh  a  breach  Menies  un- 
til such  time. 

Same  ~  breach  of  covenant  —  techni- 
cal ~  snbstantlal. 

6.  The  ri^t  of  action  for  lubstantial 
damages  for  breach  of  a  covenant  against 
encumbrances,  which  runs  with  the  land,  is 
regarded  as  distinct  from  the  technical 
breach  occurring  at  the  time  of  the  delivery 
of  the  deed.  The  time  when  the  cause  of 
action  to  remedy  one  accrues,  bears  no  rela- 
tion to  the  time  when  the  cause  of  action 
arises  to  remedy  the  other. 


Same  —  deceased  mortgagor  —  oorenaat 
—  actoal  damages. 

9.  A  cause  of  action  for  breach  of  eim- 
nant  against  encumbrances  made  by  a  per- 
son aUDsequently  deceased  does  not  arise, 
so  as  to  be  enforceable  against  his  estate, 
until  the  covenantee,  or  some  person  en- 
titled to  the  benefit  of  the  covenant,  shall 
have  suffered  actual  damages. 

(October  16,  1007.) 

APPEAL  by  tbe  administrator  of  the  es- 
tate of  Maigaret  Hanlin,  deceased,  frus 
an  order  of  the  Circuit  Court  for  Milwau- 
kee  County  allowing  a  claim  against  the 
estate.  Affinned. 

Statement  by  Marshall,  J.:  * 
Appeal  from  a  judgment  allowing  a  daim 
against  the  estate  of  Margaret  Hanlin. 


settled  that  eviction,  actual  or  constructive, 
is  necessary  to  set  in  motion  the  statute  of 
limitations.  This  doctrine  was  recognized 
and  applied  in  the  following  cases,  wherein 
it  wafi  held  that  the  statute  of  limitations 
did  not  commence  to  run  against  a  right  of 
action  for  the  breach  of  a  general  cove- 
nant of  title  or  warranty  of  title 
until  there  had  been  an  eviction,  eith- 
er actual  or  constructive;  Northern  P. 
R.  Co.  V.  Montgomery,  30  C.  C.  A.  17,  66 
U.  S.  App.  579,  86  Fed.  251 ;  Moore  v.  Vail, 
17  111.  185;  Babin  v.  Winchester,  7  La.  460; 
Thomas  v.  Clement,  II  Rob.  (La.)  402; 
neath  V.  Whidden,  24  Me.  383;  Criafield  v. 
Storr,  36  Md.  129,  11  Am.  Rep.  480;  Wat- 
kins  V.  Gregory,  69  Miss.  469,  13  So.  696; 
Cheney  v.  Straube,  35  Neb.  621,  53  N.  W. 
479;  Eustis  v.  Fosdick,  88  Tex.  616,  32  S. 
W.  872;  Huff  V.  Riley,  26  Tex.  Civ.  App. 
101,  64  S.  W.  387. 

In  Bray  v.  Fletcher,  132  Mich.  272.  93 
N.  W.  624,  the  statute  of  limitations  against 
a  right  of  action  for  breach  of  a  general 
covenant  of  warranty,  because  of  a  tax  title, 
was  said  to  run  from  the  time  of  the  re- 
cordinf;  of  the  tax  title,  as,  statute,  the 
recording  of  the  tax  title  was  constructive 
evi-tion  of  the  covenantee. 

Where  the  breach  of  a  general  covenant  of 
title  depends  upon  whether  or  not  a  former 
grantor,  who  is  a  minor,  disaffirms  his  deed 
upon  arriving  at  his  majority,  a  breach  of 
covenant  does  not  occur,  nor  a  cause  of  ac- 
tion accrue,  until  such  disaffirmance.  The 
statute  of  limitations,  therefore,  does  not 
commence  to  run  against  a  cause  of  action 
for  the  breach  until  the  disaffirmance.  Prit- 
chett  V.  Redick,  62  Neb.  296,  86  N.  W.  1091. 

An  adjudication  adjudging  an  outstand- 
ing title  to  be  paramount  amounts  to  a  con- 
structive eviction;  and  the  statute  of  limi- 
tations will  run  against  a  right  of  action 
for  a  breach  of  the  coTcnant  from  the  time 
of  such  adjudication.  Finton  v.  Egelston. 
61  Hun,  246,  16  N.  Y.  Supp.  721. 

In  Kramer  v.  Carter,  136  Mass.  S04,  a 
covenant  of  warranty  was  held  to  be 
breached  when  judgment  was  satisfied  by 
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the  grantee;  and  from  that  date  the  stat- 
ute of  limitations  commenced  to  run  against 
the  right  of  action  for  the  breach. 

A  defect  in  a  title,  caused  W  the  gram 
or's  having  conveyed  to  a  third  person  a 
prior  right  to  remove  a  building  located  on 
real  estate  conveyed  by  general  covenant  of 
title,  was  held.  In  Stewart  v.  West,  14  Pa. 
336,  not  to  be  breached,  so  as  to  set  tbe 
statute  of  limitations  running  against  as 
action  thereon,  until  the  building  was  actu- 
ally removed. 

A  general  warranty  in  a  sale,  of  the 
right  to  cut  timber,  was  held,  in  Mizzell 
V.  Ruffin,  118  N.  C.  69,  23  S.  E.  927.  not 
to  be  breached  until  the  right  to  cut  thp 
timber  was  interfered  with  1^  tbs  true 
owner. 

Where,  however,  the  land  to  which  the 
covenant  relates  is  not  in  the  possession  of 
the  covenantor  at  the  time  of  making  tbe 
covenant,  but  is  in  the  possession  of  a 
third  person  under  paramount  title,  it  is 
well  settled  that  the  covenant  is  broken 
when  made;  and  a  cause  of  action  accrues 
at  once  because  of  such  breach,  and  thr 
statute  of  limitations  against  the  same  will 
CMnmence  to  run.  Durand  v.  Williams,  S3 
Ga.  76;  Pevey  v.  Jones.  71  Miss.  647,  42 
Am.  St.  Rep.  486,  16  So.  262;  Watson  v. 
Heyn,  62  Neb.  191,  86  N.  W.  1064;  Eusti* 
V.  Cowherd,  4  Tex.  Civ.  App.  343,  23  S.  W. 
737;  Ilsley  v.  Wilson,  42  W.  Va.  757,  26 
S.  E.  551. 

In  Vermont  the  statute  of  limitations 

is  not  a  defense  to  a  covenant  of  warranty^ 
as  such  a  covenant  runs  with  the  land. 
Wilder  v.  Davenport,  68  Vt.  642,  S  AU.  753. 

Covenant  of  seisin. 

Rb  HANLm  contains  so  thorough  a  dis- 
cussion of  the  reasons  why  the  statute  of 
limitations  will  not  commence  to  operate 
against  a  right  of  action  for  a  breach  of 
covenant  of  seisin  until  some  substantial 
damage  is  suffered — generally  eviction,  actu- 
al or  constructive — ^that  no  discussion  of 
that  propositltHi  herein  is  deemed  necessary. 
The  proposition  is  also  thorouf^ly  dis- 
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The  facts  of  the  case  are  these:  R. 
Bruce  Douglas  is  the  owner  of  lot  14,  hloclc 
223,  Cambridge's  subdivision  No.  2,  in  the 
eighteenth  ward  of  the  city  of  btilwaukee, 
Wisconsin.  He  obtained  his  title  by  deed 
«vith  full  covenants  from  Mary  Jane  Hayes 
and  Thomas  E.  Hayes,  her  husband,  Septem- 
ber 3,  1898,  the  deed  being  duty  recorded 
September  6,  1898.  The  grantee,  Mary  Jane 
Hayes,  obtained  title  from  the  deceased  by 
deed  with  full  covenants,  January  15,  1898, 
which  deed  was  duly  recorded.  When  the 
deceased  made  such  deed,  part  of  the  prcm* 
ises  was  under  mortgage  made  by  her  and 
her  husband,  dated  November  25,  1891,  and 
duly  recorded.  There  was  a  pretended  re- 
lease of  the  mortgage,  but  it  was  fraudu- 
lently obtained  and  placed  upon  record. 
The  mortgage  was  duly  foreclosed,  judgment 


being  rendered  November  26,  190^  in  whiL-li 
the  indebtedness  secured  was  fixed  at 
91,580.16.  In  the  foreclosure  action  the  ad- 
ministrator of  the  estate  of  the  deceased 
and  R.  Bruce  Douglas  were  made  defendants. 
No  issue  was  joined  in  the  action  by  t)ie 
pleadings  as  regards  the  liability  of  the  ad- 
ministrator for  the  indebtedness  secured  by 
the  mortgage.  Nevertheless,  at  the  request 
of  R.  Bruoe  Douglas,  findings  were  made  to 
the  effect  that  he  was  lo  liable.  The  ad- 
ministrator appealed  from  the  judgment. 
In  the  proceedings  upon  the  appeal  Douglas 
did  not  participate.  The  appeal  resulted  in 
the  court  holding  that  the  question  of 
whether  the  estate  of  Margaret  Hanlin  was 
liable  for  the  indebtedness  secured  by  the 
mortgage  waa  not  one  proper  to  be  settled 
in  tb«  aotion.   The  judgment  was  therefore 


onssed,  and  a  like  conclusion  reached,  in 
Brooks T. Mohl,  post,  II95.  These  two  cases 
indicate  the  undoubted  trend  of  the  later 
decisions.  Both  hold  that  an  action  for  a 
breach  of  covenant  of  seisin  for  the  re- 
covery of  substantial  damages  will  not  lie 
until  there  has  been  an  actual,  as  distin- 
guished from  a  technical,  breach  of  tlie 
covenant,  u  by  eviction,  or,  perhaps,  in 
soma  eases,  whrare  aome  substantial  loss  can 
be  shown. 

This  doctrine  is  also  well  established  in 
Missouri,  it  was  enunciated  and  applied  by 
the  courts  of  that  state  in  the  following 
oases:  Chambers  v.  Smith,  23  Mo.  174; 
White  V.  Stevens,  13  Mo.  App.  240;  Jones 
Haseltine,  124  Mo.  App.  674,  102  8.  W. 

40. 

In  Leet  t.  Gratz,  124  Mo.  App.  394,  101 
S.  W.  696,  the  question  arose  whether  or 
not,  where  there  were  successive  breaches  of 
a  covenant  of  seisin, — which  in  Missouri  is 
also  a  covenant  of  title, — the  cause  of  ac- 
tion accrued  for  each  breach  at  the  time 
thereof,  or  whether  the  first  breach  caused 
a  right  of  action  for  breaches  in  future. 
The  facta  were  these:  A  grantor  with  oot- 
enants  of  Befsin  had  conveyed  certain  real 
estate  In  which  a  number  of  heirs  had  a 
paramount  interest.  Some  of  these  heira 
were  of  age,  and  some  not.  Those  of  age 
asserted  their  title;  the  covenantee  satis- 
fied it  and  sued  and  recovered  damages  from 
the  covenantor  for  the  breach.  Later,  when 
the  minor  heirs  reached  their  majority,  the 
covenantee  had  to,  and  did,  purchase  their 
titles,  and  again  sued  for  tiiii  breach.  His 
right  to  do  so  waa  sustained,  the  court 
holding  that,  where  there  were  succesnive 
breaches  of  that  character,  a  cause  of  action 
as  to  each  breach  did  not  accrue  until  the 
actual  breach. 

This  doctrine  was  also  applied  by  the 
court  in  Foehay  v.  Shafer,  110  Iowa.  302, 
80  N.  W.  1107;  and  it  waa  hi>ld  that  a 
cause  of  action  for  lubstantial  damages  for 
a  breach  of  the  covenant  of  seisin  did  not 
accrue  until  an  eviction  or  its  equivalent, 
because,  prior  to  that  time,  there  was  mere- 
ly a  technical  breach  of  the  covenant,  whidi 
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did  not  entitle  the  covenantee  to  recover 
substantial  damages. 

In  Wood  V.  Dubuque  ft  8.  C.  R.  Co.  28 
Fed.  910,  following  the  Iowa  rule,  it  was 
held  that  a  covenant  of  seisin  was  not 
breached  until  substantial  damages  were 
Buffered;  and  therefore  a  cause  of  action 
for  such  damages  did  not  accrue,  so  as  to 
put  in  motion  the  statute  of  Umltations, 
until  a  substantial  loss  had  bera  suffered. 

In  Blondeau  v.  Sheridan,  81  Mo.  546,  a 
covenant  of  seisin  was  held  to  be  breached 
when  made,  where  the  covenantor  did  not 
have  possession  of  the  property  to  which  the 
covenant  related  when  it  was  executed,  antl 
the  covenantee  ohtained  no  possession  tiiere- 
under. 

A  different  rule  was,  however,  applied 
in  Jewett  v.  Fisher,  9  Kan.  App.  630,  68 
Pac.  1023;  and  it  was  held  that,  although 
the  covenantee  had  not  been  disturbed  in 
his  possession  until  about  the  time  of  the 
bringing  of  the  suit,  yet  that  the  cau^e  of 
action  for  a  breach  of  the  covenant  of 
I  seisin  because  of  a  defect  in  title  at  the 
I  time  of  the  making  of  the  covenant  accrue,] 
:  at  once.  The  action  was  not  commenced  un- 
til eviction,  and  was  accordingly  held  barred 
'by the  statute  of  limitations, computing  the 
time  from  the  date  of  the  instrument. 

In  Sherwood  v.  Landon,  57  Mich.  219, 
23  N,  W,  778,  where  a  covenantee  entered 
into  possession  of  the  land  to  which  the 
covenant  related,  and  remained  in  posses- 
sion thereof  until  after  the  eviction,  his 
right  to  maintain  an  action  for  damages 
for  breach  of  covenant  of  seisin  was  held 
to  be  barred  because  not  commenced  within 
the  statutory  period  after  it  was  made  on 
the  theory  that  such  a  covenant,  if  broken 
at  all,  was  broken  when  made,  even  though 
no  substantial  damage  was  caused  at  that 
time.  To  the  same  effect  are  Matteson  v. 
Vaughn,  38  Mich.  373;  Pierce  v.  Johnson, 
4  Vt  247;  Johnfwn  v.  Veal.  3  M'Cord.  L. 
440.  The  warranty  involved  In  the  lent 
case  was  a  general  warranty  of  title,  which 
was  also  claimed  to  be  a  special  warranty  of 
seisin;  but,  as  there  had  been  no  eviction 
or  its  equivalent*  the  court  said ^that  it  was 
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reversed  ha  to  the  adminifttrator  and  re- 
manded  to  the  trial  court,  where  the  com- 
plaint as  to  him  was  diamisBed,  Thereafter 
DouglaB  was  obliged  to,  and  did,  redeem 
the  mortgaged  premisea  from  the  judgroenl 
of  foreclosure.  The  redemption  was  madr- 
February  16,  1909,  the  amount  paid  being 
$1,721.23.  Mr.  Douglas  reasonably  expended 
in  resisting  the  foreclosure  9187.77.  Tho 
time  for  filing  general  claims  against  the 
estate  of  the  deceased  expired  the  1st  day 
of  January,  1902.  Douglas  filed  Ms  claim 
February  26,  1906. 

Upon  findings  of  the  court  as  to  the  facts 
corresponding  vith  the  foregoing  statement, 
the  legal  conclusion  was  reached  that  the 
claimant's  demand  accnied  and  became  ab- 
solute after  the  time  limited  for  general 
creditors  to  present  their  demands;  that  it 
was  seasonably  filed;  and  that  there  was 
justly  due  thereon  $1,909.50,  with  interest 
from  February  16, 1906.  Judgment  was  ren- 
dered accordhigly,  from  which  this  appeal 
was  taken. 

Mr.  Adolph  Hnebschmatm,  for  ap- 
pellant: 

A  cause  of  action  accrues  from  the  time  a 
right  to  sue  for  the  breach  attaches. 

Eising  T.  Andrews,  66  Conn.  68,  60  Am. 
St.  Sep.  76,  33  Atl.  585;  Fowlkes  v.  Nash- 
ville &  D.  R  Co.  9  Heisk.  829;  Kennedy  v. 
Burrier,  86  Mo.  128;  Winneconne  v.  Win- 
neeonne,  122  Wis.  348,  00  N.  W.  1056;  Amy 
V.  Dubuque,  98  U.  8.  470,  2S  I^.  ed.  228; 
Barry  v.  Minahan,  127  Wis.  570,  107  N.  W. 
488;  Rice  r.  United  States,  122  U.  8.  611, 
80  L.  ed.  793,  7  Sup.  Ct.  Rep.  1377. 

"To  accrue"  is  synonymous  with  "to  be- 
come due  and  payable." 

aCnndt  V.  Sheboygan  ft  F.  du  L.  B.  Co.  31 
Wis.  461;  Schifferatein  v.  Allison,  123  III. 
662,  IS  N.  E.  275;  Allen  T.  Armstrong,  68 
App.  Dir.  427,  68  N  Y.  Supp.  1079;  Fay  t. 
HoUoran,  86  Barb.  29S;  CutclifT  v.  McAn- 
ally,  88  Ala.  607,  7  So.  381. 

A  claim,  demand,  or  debt  may  be  absolute 


though  payable  or  enforceable  at  a  sobse- 
quent  time. 

Edwards  v.  Roepke,  74  Wis.  571, 43  N.  W. 
554 ;  Becker  t.  Beeker,  112  Wis.  24,  87  N.  W. 
830;  Foster  v.  Singer,  69  Wib.  392.  2  Am. 
St.  Rep.  745,  84  N.  W.  396. 

A  covenant  gainst  eneumbrmnoei  in  a 
warranty  deed  is  Inrokem  when  made,  if 
encumbrances  exist  on  the  luid  when  the 
deed  is  delivered. 

Pillsbury  v.  Mitchell,  5  Wis.  17. 

A  cause  of  action  eidats  for  a.  breach  of 
the  covenant  against  euQumbranoBB  aa  boob 
as  the  deed  is  delivered. 

Eaton  T.  Lyman,  30  Wis.  41. 

The  judgment  fai  the  Franklin  ndt  is 
res  judicata, 

Schneider  v.  Reed,  128  Wla.  488.  101  N. 
W.  682;  Franklin  v.  KillUea,  126  Wis.  88, 
104  N.  W.  993;  Pweles  t.  Leiaer,  119  Wis. 
347,  96  N.  W.  799. 

Where  the  answer  contains  allegations 
which  are  sufRcient  to  raise  an  issue  between 
the  answering  defendant  and  a  codefendant, 
such  an  isane  la  raised;  and  the  court  can 
adjudicate  the  difference  between  the  de- 
fendants although  the  answer  ia  not  even 
Berved  on  the  codefendant. 

Kollock  V.  Scribner.  98  Wis.  104,  73  N. 
W.  776;  Schneider  T.  Reed,  123  Wfa.  496, 
101  N.  W.  682. 

Mr.  J.  T.  Qaarles,  Jr.,  with  Messrs. 
Qaarles,  Spence,  &  Qaarles,  for  respond- 
ent: 

A  covenant  against  enenmbranoea  ia  a 
covennnt  or  indemnity,  and  the  action  ae- 
cnieR  upon  payment  of  the  encnmbranee. 

Rawle,  CovenantB,  Ist  ed.  p.  184;  Pills- 
bury  V.  Mitchell,  6  Wis.  17;  Eaton  Ly- 
man, 30  Wis.  41 ;  Noonan  v.  Ilaley,  21  Wis. 
130;  Nichol  v.  Alexander,  28  Wis.  118: 
Mesaer  v.  Oestieich,  52  WIb.  686.  10  K.  W. 
6;  Bardeen  v.  Markstrum.  64  Wia.  fllS.  S5 
N.  W.  566:  Semple  v.  Whorton,  68 
Wis.  634,  82  N.  W.  690;  Johnson  v. 
Briee,  102  Wis.  676.  78  N.  W.  1086; 
Sou^  Milwaukee  Co.  v.  Murphy,  112  Wis. 


the  settled  rule  that  an  action  could  not  be 
maintained  for  the  breach  of  a  general  war- 
ranty of  title  until  after  eviction;  but,  if 
the  covenant  is  construed  as  a  covenant  of 
seisin,  then  it  was  broken  as  soon  as  it 
was  made,  and  the  cause  of  action  therefore 
accrued  at  that  time,  and  would  therefore 
have  been  barred  by  the  statute  of  limita- 
ti<ms  at  the  time  the  action  was  commenced. 

The  same  conclusion  was  also  reached  in 
Turner  v.  Moon  [1901]  2  Ch.  825.  In  this 
cane,  even  at  the  time  of  the  bringing  of  the 
action,  there  had  been  no  evietion  or  its 
equivalent,  or  substantial  Ions  to  the  cove- 
nantee, and  he  therefore,  at  the  time  of 
bringing  his  suit,  had  no  other  or  different 
claim  for  damages  than  he  had  at  the  time 
of  the  technical  breach  of  the  covenant. 
17L.RJi.(N.S.) 


In  Westrope  v.  Chambers,  51  Tex.  178,  a 
covenant  of  title  and  right  to  convey  was 
treated  as  a  covenant  of  seisin,  and  waa 
said  to  be  broken  on  delivery  of  the  deed, 
when  the  grantor  had  no  title;  and  a  causti 
of  action  for  tlie  breach  then  accrued,  so 
as  to  set  the  statute  of  limitations  in  oper- 
ation against  it. 

In  Mitchell  T.  Kepler,  76  Iowa,  207,  39 
N.  W.  241,  where  a  covenantee  did  not 
enter  into  possession  of  the  land  to  which 
the  covenant  related,  the  covenant  of  aeiain 
was  held  to  be  broken  when  made;  and  a 
cause  of  action  for  the  breach  against  the 
covenantors  accrued,  ao  aa  to  aet  the  statute 
of  Umitationi  in  motion  against  it. 
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622,  58  L.R.A.  82,  88  N.  W.  588;  Ernst  t. 
Xfiku,  63  Wia.  134,  23  N.  W.  492;  German 
American  Sav.  Bank  v.  Fritz.  68  Wis,  396, 
32  N.  W.  323;  Barth  T.  Gnf,  101  Wia.  88, 
76  N.  W.  1100;  Taylor  Coon,  79  Wis.  76, 
48  N.  W.  128  i  Thompson  Taylor,  80  Wis. 
68. 

A  claim  may  be  filed  which  accrues  or  be- 
comes absolute  after  the  time  limited  for 
filing  claims  under  §  3860,  Stat.  1S98. 

lErnst  V.  Man,  supra ;  Mann  v.  Everts,  64 
Wis.  372,  25  N.  W.  209;  C.  &  J.  Michel  Brew- 
ing Co.  V.  Wightman,  97  Wia.  957, 73  N.  W. 
316;  South  Milwaukee  Co.  v.  Murphy,  112 
Wis.  614,  B8  L.R.A.  82,  88  N.  W.  583. 

A  judgment  between  parties  ia  conclu- 
sive only  as  to  the  matter  which  might  have 
1>een  decided  under  the  pleadings  and  the 
issues  joined  in  the  action. 

Eastman  v.  Porter,  14  Wia.  40j  Shepaid- 
«OB  T.  Cary.  29  Wis.  34. 


Marshall,  J.,  deHvered  the  opinion  ol 

the  court: 

The  point  is  made  by  the  learned  counsel 
for  appellant  that  the  judgment  in  the  fore- 
closure suit  is  res  fudicata  of  whether  the  es- 
tate is  liable  to  pay  the  indebtedness  which 
was  the  ground  of  respondent's  claim.  As 
indicated  in  the  statement,  no  issue  was 
raised  in  the  foreclosure  suit  on  that  sub- 
ject, though  at  the  request  of  respondent 
the  trial  court  therein  made  findings  that 
the  administrator  of  the  estate  of  the  de- 
ceased was  personally  responsible  for  the 
mortgage  indebtedness,  and  judgment  was 
so  rendered,  and  it  was  afterwards,  in  due 
proceedings  to  that  end,  reversed  and  the 
raime  dismissed  as  to  him.  It  seems  quite 
plain  that  the  question  of  whether  the  es- 
tate of  Margaret  Hanlin  was  liable  for  the 
mortgage  indebtedness  was  thus  effectually 
removed  from  the  case,  and  that  it  neces- 
.sarily  carried  with  it  all  opportunity  for 
litif^ting  whether  the  estate  was  liable 
over  to  respondent  in  case  of  his  paying  off 
the  indebtedness. 

Whatever  liability  there  was  of  the  es- 
tate on  account  of  the  mortgage  indebted- 
ness, from  any  point  of  view,  was  mani- 
festly enforceable  only  by  proper  proceed- 
ings in  the  county  court,  and,  after  the  re- 
versal of  the  judgment  in  the  foreclosure 
action,  there  was  nothing  left  in  that  case 
pafising  upon  respondent's  rights  in  any  way 
whatever.  The  administrator  was  not  a 
necessary  or  proper  party  to  the  foreclosure 
as  regards  the  liability  of  the  estate  for  any 
claim  enforceable  in  the  county  court,  and 
for  that  reason,  as  plainly  appears  by  tho 
decision  of  this  court,  he  was  dismifised  from 
the  suit. 

The  point  above  toeated  being  dinpised  of, 
17  L.B.A.(X.S.) 


the  ease  rames  down  to  this:   Wai  reapond- 

ent's  demand  extinguished  by  the  statute  of 
nonclaim,  §  3860,  Stat.  1898,  before  the 
claim  was  filed  in  the  county  court?  Suoh 
section  provides  tliat,  "if  the  claim  of  any 
person  shall  accrue  or  become  absolute  at 
any  time  after  the  time  limited  for  creditors 
to  present  their  claims,  the  person  having 
such  claim  may  present  it  to  the  county 
court,  and  prove  the  same  at  any  time-with- 
in one  year  after  it  shall  accrue  or  become 
absolute.    .    .  .* 

It  must  be  conceded,  as  the  fact  is,  that, 
if  respondent's  cause  of  action  did  not  ac- 
crue till  he  paid  off  the  encumbrance,  then 
his  claim  was  seasonably  filed;  that  the 
statute  of  limitations  operates  upon  a  claim 
only  from  the  time  there  is  a  complete 
cause  of  action  to  enforce  it,  and  that,  if 
respondent  had  no  such  cause  till  he  extin- 
guished the  encumbrance,  he  was  entitled  to 
recover. 

When  did  the  respondent's  cause  of  action 
mature  T  That  would  seem  to  be  so  plainly 
ruled  by  Pillsbury  v.  Mitchell,  5  Wis.  17, 
Mecklem  v.  Blake,  22  Wis.  495,  99  Am.  Dee. 
68,  Eaton  v.  Lyman,  30  Wis.  41,  and  John- 
son V.  Brioe,  102  Wis.  575,  78  N.  W.  1086, 
that  we  need  not  go  elsewhere  for  authority. 

True,  an  action  for  nominal  damages  ac- 
crues in  the  circumstances  of  this  case  as 
soon  as  the  deed  is  given.  The  authorities 
are  all  in  harmony  to  that  extent,  but,  until 
eviction  in  such  a  case,  there  is  no  oppor- 
tunity to  recover  substantial  damages  such 
as,  in  this  instance,  the  amount  paid  to  re- 
move the  encumbrance,  till  payment  occurs. 
In  Johnson  v.  Brice,  supra,  the  court  said  in 
harmony  with  previous  adjudications  and 
authorities  generally:  "While  a  covenantee 
is  not  bound  to  discharge  the  encumbrance 
before  bringing  suit  for  a  breach  of  it,  un- 
less he  suffers  actual  damages  by  effecting 
such  a  discharge  before  suit,  he  can  recover 
only  nominal  damages." 

While  the  rule  is  universally  and  freely 
conceded  that  the  statute  of  limitations 
commences,  to  run  only  from  the  time  the 
cause  of  action  accrues,  there  is  often  a 
controversy  as  to  when  that  time  arrives. 
The  unfailing  test  is,  in  the  absence  of  some 
statute  to  the  contrary,  whether  the  party 
asserting  the  claim  can  successfully  main- 
tain an  action  to  enforce  it. 

The  rule  is  stated  tersely,  and  with  many 
supporting  authorities,  in  19  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  p.  193,  thus:  "A  cause 
of  action  does  not  accrue  until  tbe  party 
owning  it  is  entitled  to  begin  and  prosecute 
an  action  thereon;  it  accrues  at  the  moment 
when  he  has  a, legal  right  to  sue  on  it  and 
no  earlier,"  That  covers  the  whole  subject. 
Nothing  can  be  gained  by  multiplying  words 
in  respect  to  it. 
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Manifest^,  a  statute  of  limitations  does 
not  bear  on  a  right  until  there  is  a  right  of 
action;  a  Jodicial  remedy  of  some  sort  which 
the  owner  of  that  right  can  invoke  to  vin- 
dicate it.  So,  as  said,  the  unfailing  test  is 
to  decide  upon  the  precise  point  of  tirao 
when  the  owner  of  the  right  could  have  in- 
stituted a  suit  to  enforce  it  and  prosecute 
the  same  to  a  Buocessful  result,  ^at  time 
does  not  arise  in  the  circumstances  of  this 
case,  as  we  have  seen,  until  the  person  en- 
titled to  the  benefit  of  the  covenant  against 
encumbrances  is  actually  damnified  by  pay- 
ing off  the  encumbrance.  The  right  to  have 
the  encumbrance  paid  off  by  tlie  covenantor, 
the  breach  of  that  right  by  failure  to  do  so, 
and  the  compulsory  payment  by  the  cove- 
nantee of  the  one  entitled  to  the  benefit  of 
the  covenant,  form  the  circumstances  ereat- 
ing  the  cause  of  action. 

There  ii  some  conflict  of  authority  on  the 
precise  point  involved  here,  of  whether  the 
statute  of  limitations  commences  to  run  to 
recover  substantial  damages  in  an  action  of 
this  BOTt  till  the  encumbrance  is  paid  off; 
but  it  would  seem  that  the  principle  that 
one  cannot  maintain  an  action  for  damages 
till  they  actually  are  suffered  by  payment, 
and  that  the  statute  of  limitations  runs 
only  from  the  time  an  action  may  be 
maintained,  settles  the  question  for  this 
oourt.  On  the  point  that  only  nominal  dam- 
ages are  recoverable  prior  to  the  extin* 
guishment  of  the  encumbrance,  or  eviction, 
the  authorities  are  all  in  harmony.  On  the 
predse  point  here,  that  the  statute  of  limi- 
tations commences  to  run  on  the  demand 
for  the  damages  suffered  only  from  the  time 
the  encumbrance  is  paid  off,  the  authorities 
are  la  substantial  harmony.  We  cite  the 
following:  Spoor  v.  Green,  L.  R.  9  Exch.  99; 
Yancey  v.  Tatlock,  93  Iowa,  386,  61  N.  W. 
997;  Jenkins  v.  Hopkins,  9  Pick.  543;  Post 
V.  Campau,  42  Mich.  90,  3  N.  W.  272;  Hunt 
V.  Marsh,  80  Mo.  396;  Blondeau  v.  Sheridan, 
81  Mo.  545;  Wyatt  v.  Dunn,  93  Mo.  459,  2 
S.  W.  402,  6  S.  W.  273. 

The  few  authorities  conflicting  with  the 
above,  we  need  not  refer  to.  Some  of  those 
cited  are  not  entirely  aatisfactory,  but  the 
following  from  Hunt  v.  Marsh,  supra,  not 
only  fits  the  case  before  us  very  closely,  but 
shows  the  ground  of  the  rule;  the  reason 
why  the  cause  of  action  for  snbstantial 
damages  does  not  rdate  to  the  date  of  the 
creation  of  the  covenant:  It  has  long  been 
settled  that  these  covenants  run  with  the 
land,  and  Inure  to  the  owner  who  suffers 
oustn',  or  who  is  compelled  to  extinguish 
the  encumbranee  to  save  his  estate.  No 
substantial  injury  happens  before  this,  and 
no  right  of  action  accrues  be'fore." 

It  was  formerly  a  controverted  question 
here  whether  a  covenant  against  encum- 
17  L.RJL{N.8.) 


brances  runs  with  the  land,  and  soch  con- 
troversy was  settled  in  the  affirmaUve  in 
Mecklem  v.  Blake,  supra.     There  the  as- 
thorities  on  both  sides  of  the  question  were 
examined,  and  it  was  held,  adopting  tbi> 
English  rule,  as  was  said,  that  the  covenant 
is  one  of  Ii^omnity,  and,  as  to  substantial 
damages,  runs  with  the  land,  the  sctios 
therefor  not  accruing  till  the  damages  an> 
suffered.    The  court  recognized  two  rights 
of  action,  the  one  for  mere  nominal  damiig  -'i 
accruing  at  the  instant  of  the  delivery  of 
the  deed  and  becoming  a  mere  chose  in 
action,  enforceable  by  the  covenantee  or  hu 
assignee,  and  the  right  of  action  for  sub- 
stantial damages;  that  the  conveyance 
to  the  latter  damages  is  "intended  for  the 
security  of  all  subsequent  grantees,  untii 
the   covenant   ia  finally   and  compleU'ly 
broken;  .    .    .    that  no  such  right  of  ac- 
tion accrues  to  the  covenantee  on  the  mere 
nominal  breach,  which  always  happens  the 
moment  the  covenant  is  executed,  as  is  sof- 
ficient  to  merge  or  arrest  the  covenant  in 
the  hands  of  the  cm-enantee,  or  to  deprive  it 
of  the  capacity  of  running  with  the  land  for 
the  benefit  of  the  person  holding  under  the 
deed  when  an  eviction  takes  place  or  other 
real  injury  is  actually  sustained.** 

Mr.  Justice  Dixon,  who  wrote  the  opin- 
ion in  Mecklem  v.  Blake,  supra,  in  a  vf-rr 
able  dissenting  opinion  in  Eaton  v.  Lyman, 
supra,  contended  that  the  mere  shadow  of  s 
claim  entitling  the  owner  to  nominal  dam- 
ages, which  was  recognized  when  it  was  helil 
that  the  covenants  were  for  the  benefit 
of  the  covenantee  only,  should  not,  in  view 
of  the  position  of  the  court  ttiat  the  cove- 
nant for  substantial  damages  runs  with  the 
land,  be  further  recognized;  tliat  no  action 
should  be  maintained  for  mere  nominal 
damages,  and  no  action  for  the  breach  of 
the  covenant  against  encumbrances  should 
be  held  to  exist  in  advance  of  actual  dam- 
ages accruing. 

A  careful  reading  of  the  opinlcm  in  Eaton 
V.  Lyman  shows  that  a  breudi  of  the  cove- 
nant against  encumbrances  which  accrues 
immediately  upon  the  delivery  of  the  deed, 
giving  rise  to  a  cause  of  action  for  nominal 
damages,  and  a  breach  occurring  at  the  time 
of  paying  off  the  encumbrance,  are  ncof:- 
nized  as  distinct,  giving  rise  to  two  separate 
causes  of  action;  though  the  court  declined 
to  decide  whether,  if  the  one  for  the  tln>t 
breach  were  enforced,  the  covenantee  could 
subsequently  sue  for  a  second  breaeh: 
but  it  was  quite  distinctly  held  that,  if  the 
action  for  a  substantial  breach  of  the  cove- 
nant is  brought  by  a  remote  grantee,  the 
covenantor  has  no  reason  to  complain  be- 
cause of  a  former  recovery  by  the  covensn- 
tee  for  nominal  damages. 

It  follows  that  the  cause  of  action  for 
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th«  recovery  of  Bubstantial  damageB,  as  in 
this  ease,  ii  80  far  distinct  from  the  ri{^t 
to  reeorer  nominal  damages  as  to  be 
grounded  on  a  separate  breach  happening 
at  the  time  the  damages  are  actually  suf- 
fered. It  does  not  rektte  to  the  delivery  of 
the  deed.  That  is  eohelusire  as  to  the 
right  of  respondent  to  tiw  judgment  ap- 
pealed from. 

The  judgment  is  afBrmed. 


miTNBSOTA  SUPKEBCB  OOUBT. 
SUSAN  B.  BROOIhS  et  aL,  Bespis^ 

V. 

FRED  MOHL  et  al.,  Appts^ 

(104  Hinn.  404.  110  N.  W.  931.) 

Deed  —  broken  covenants  —  snperior  ti- 
tle. 

1.  If,  at  the  date  of  the  execution  of  a 
warranty  deed,  a  superior  title  is  outBtan,d- 
i.ng  in  a  third  person,  the  covenants  of  that 
deed  are  broken  whenever  that  title  is  actu- 
ally asserted  a^inst  the  covenantee,  the 
premises  are  claimed  under  it,  and  the  cov- 
enantee is  comjpelled  to  yield  and  does  yield 
his  daim  to  the  superior  tiUe. 

Statute  of  IliQltatlonB  —  broken  oore- 
nants. 

2.  The  vendee's  right  of  action  against  the 
warrantor  does  not  date  from  the  time  when 
the  deed  was  delivered,  bo  as  to  be  barred 
b^  the  statute  of  limitations  at  the  end  of 
BIX  years  thereafter. 

Vendee  —  paramount  title  —  pnrchase. 

3.  The  vendee  in  such  a  case  may  extin- 
guish the  paramoimt  title  1^  purchase. 
Damages  —  breach  of  oorenimts  —  war- 
ranty deed. 

4.  The  ordinaiy  measure  of  damages  on 
breach  of  the  covenants  of  a  warranty  deed 
is  the  consideration  paid,  with  interest,  to- 
gether with  coste  and  expenses,  including 
an  attorney's  fee,  reasonably  and  in  good 
faith  incurred  in  defending  title  and  resist- 
ing the  eviction. 

Same  —  pn^hase  of  paramount  title. 

6.  Where  the  vendee  buys  the  paramount 
title,  the  measure  of  damages  is  the  amount 
paid  therrior,  and  interest,  provided  the 
sum  does  not  exceed  the  consideration  money 
and  interest. 
Same  —  partial  loss. 

8.  If  ^  purchaser  has  been  actually  de- 

Hsadnotes  1^'  Jaobabo,  J. 

Xote.  —  As  to  when  the  statute  of  limi- 
tations will  commence  to  run  against  a  right 
of  action  for  damages  for  breach  of  warran- 
ty, see  note  to  Re  Hanlin,  ante,  1180. 

As  to  whether  eviction  is  necessary  in 
order  that  a  cause  of  action  for  a  breach  of 
covenant  shall  accrue,  see  note  to  Webb 
V.  Wheeler,  ante,  1178. 
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prived  of  part  only  of  the  subject  of  iUs 
bargain,  his  damages  oorrespond. 

(June  12,  1908.) 

AFPEIAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Nobles  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  recover  damages  for  breach  of  covenant. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  W.  Wilson  A  Son,  for 
appellants: 

The  covenant  of  seisin  was  broken  as  soon 
as  the  deed  was  delivered. 

2  Devlin,  Deeds,  889,  942 ;  Ogden  v.  Ball, 
40  Minn.  94,  41  N.  W.  463;  Kimball  v.  Bry- 
ant, 26  Minn.  496;  Allen  v.  Allen,  48  Minn. 
462,  51  N.  W.  473;  Wood,  Limitation  of  Ac- 
tions, i  173;  Greenby  V.  Wilcocks,  2  Johns.  1, 
3  Am.  Dee.  379;  Hamilton  v.  Wilson,  4  Johns. 
72,  4  Am.  Dec.  253;  M'Carty  v.  Leggett,  8 
Hill,  134;  Bingham  v.  Weiderwax,  1  N.  Y. 
600;  Mott  V.  Palmer.  1  N.  Y.  664;  Lowry  v. 
Tilleny,  31  Minn.  600,  18  N.  W.  462;  Bel- 
himy  v.  Chambers,  60  Neb.  148,  69  N.  W. 
770 ;  Chapman  v.  Kimball,  7  Neb.  399. 

Therefore  this  action  is  barred  xmder  our 
statute  of  limitations. 

Statute  1906,  S  4076;  Matteaon  v.  Vaughn, 
38  Mich.  373,  39  Mich.  768;  Sherwood  t. 
Landon,  57  Mich.  219,  23  N.  W.  778;  Burke 
V.  Beveridge,  IS  Minn.  206,  Gil.  160;  Bruns 
V.  Schreiber,  48  Minn.  366,  61  N.  W.  120; 
Yancey  v.  Tatlock,  93  Iowa,  388,  61  N.  W. 
997;  Mitchell  v.  Kepler,  75  Iowa,  207,  39 
N.  W.  241;  8  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  91,  note  B;  Kern  T.  Kloke,  21  Neb. 
529,  32  N.  W.  674. 

Eviction  must  be  alleged  and  proved  to  en- 
title a  reoovery  for  breach  of  the  covenant 
of  warranty. 

Waldron  v.  M'Carly,  8  Johns.  471 ;  Hunt 
T.  Amidon,  1  ElII,  147 ;  Moore  T.  Franken- 
field,  20  Minn.  640;  Wagner  v.  Finnegan, 
54  IGnn.  2S1,  SB  N.  W.  1129;  Burke  v.  Bev- 
eridge, supra;  Prestwood  t.  McQowln,  128 
Ala.  267,  86  Am.  St  Rep.  136,  20  So.  386. 

In  the  absence  of  M  evletiim,  in  no  case 
would  the  plaintiff  be  entitled  to  anything 
except  nominal  damages  only,  and  that  for 
a  breach  of  a  covenant  of  seisin. 

Ogden  T.  Ball,  38  Minn.  237,  36  N.  W.  344, 
40  Minn.  94,  41  N.  W.  453;  Kimball  v.  Bry- 
ant, supra;  Sable  v.  Broekmeier,  46  Minn. 
248.  47  N.  W.  794;  Devlin,  Deeds.  804;  Boon 
T.  McHeniy,  66  Iowa,  202,  7  N.  W.  603. 

The  court  erred  in  not  requiring  plaintiffs 
to  elect  upon  which  of  the  covenants  in  the 
deed  they  expected  to  rely. 

Preatwood  v.  McGowin  and  Hamilton  v. 
Wilson,  supra;  2  Devlin,  Deeds,  942;  11  Cyc. 
Law  &  Proc.  p.  1101,  e;  Rawle,  Covenants, 
'  88,  318-328. 
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McMn.  Town  A  Jones,  for  rcspondontu : 

The  right  of  action  of  the  plaintiffs  did 
not  accrue  until  there  was  an  assertion  of  a 
superior  title. 

Jones,  Beat  Prop.  |  087 ;  Allis  t.  Nininger, 
25  Minn.  62S;  11  Cyc.  Law,  &  Proc.  p.  1134; 
Oanser  t.  Ganser,  83  Minn.  190,  86  Am.  St. 
Rep.  461,  86  N.  W.  18. 

The  judgment  in  the  former  suit  was  a 
coQstmotive  eviction  for  the  purposes  of  Cbis 
trial. 

Allis  T.  Nininger,  Bupra;  Ogden  t.  Ball, 
40  Minn.  04,  41  N.  W.  4S3;  Jones,  Real 
Prop.  §  010;  Wagner  T.  Pinnegan,  06  Minn. 
115.  67  N.  W.  795. 

The  measure  of  damages  is  the  considera- 
tion agreed  upon  between  the  parties,  witti 
interest  and  costs. 

Jones,  Real  Prop.  068;  Sutherland,  Dam- 
ages, GOO. 

Plaintiff  is  entitled  to  recover  not  only 
damages  for  the  loss  of  the  land,  but  also 
costs  reasonably  and  in  good  faith  incurred 
in  defending  the  title  and  resisting  the  evic- 
tion. 

Sutherland,  Damages,  2d  ed.  H  605,  617, 
p.  1370;  Allis  y.  Nininger,  supra;  Joaen, 
Real  Prop.  S§  983,  984,  p.  774;  11  Cyc.  Law 
&.  Proc.  p.  1104;  Morris  t.  Rowan,  17  N.  J. 
L.  304. 

Jaggard,  J.,  delivered  the  opinion  of  the 

court: 

On  Deceml>er  26,  1890,  defendants  made 
and  delivered  to  Samuel  Brooks,  now  de- 
ceased, a  warranty  deed  in  the  usual  form 
conveying  160  acres  of  land.  Defendants 
had  never  been  in  actual  possession  of  the 
land  or  any  part  thereof.  At  the  time  of 
the  delivery  of  the  deed  the  land  was  vacant 
and  unoccupied.  Within  a  few  months  aft- 
er the  delivery  of  the  deed,  the  grantee, 
Samuel  Brooks,  took  the  actual  possession 
of  the  land  under  the  deed,  and  resided 
upon  the  land  up  to  the  day  of  his  death. 
Since  that,  and  up  to  the  present  time,  his 
heirs  at  law,  the  plaintiffs  have  continued 
such  actual  possession,  and  some  of  them 
now  reside  upon  the  land.  On  January  17, 
1903,  an  action  in  partition  was,  brought  by 
a  plaintiff,  claiming  to  own  an  undivided 
nine-fifteenths  interest  in  the  premises, 
against  the  heirs  of  Samuel  Brooks,  as  the 
owners  of  an  undivided  two-flftoenths,  and 
against  two  other  defendants,  each  alleged 
to  own  an  undivided  two-fifteenths  interest. 
The  ownership  of  such  respective  nndivided 
interests  was  found  as  a  fact  by  the  court. 
On  August  0,  1905,  the  presmt  plaintiffs 
procured  conveyances  from  othor  cotenants 
of  their  interests  for  a  total  sum  of 
$1,729.80.  Of  this  sum  only  $1  was  paid  to 
one  cotenant  for  a  two-fifteenths  interest, 
and  the  remainder  to  the  other  cotenants. 
17L.R»A.(N.S.} 


Notice  of  the  pendency  of  the  partition  smt 
was  served  by  Brooks  on  Fred  MahU  one  of 
the  defendants  in  this  suit,  but  not  on  the 
other  defendant,  his  wife.  This  was  an  ac- 
tion brought  by  plaintiffs  on  July  30,  1900. 
for  damages  for  the  breach  of  covenant  con- 
tained in  the  deed.  The  trial  court  in  tbii> 
case  found  these  facts.  It  also  found  tliat 
plaintiffs  had  accounted  for  the  rental  value 
of  said  lands  to  the  original  owners  thereof, 
as  determined  In  probate  prooeedlngs  pre- 
\iously  referred  to. 

The  defendants  urge  tiiat  tlie  onnplaint 
is  one  for  damages  for  breach  cS  the  cove- 
nant of  seisin  only;  that  this  eorenant  was 
broken  as  soon  as  the  deed  was  delivered, 
to  wit,  on  December  26, 1890;  and  that,  inaii- 
much  as  this  action  .was  not  brougrht  until 
July  30,  1906,  it  was  barred  by  the  »ix-ye*r 
statute  of  limitations.  |  4076,  Rev.  Lavs 
1006.  This  position  is  not  tenable.  Vn 
doubtedly,  for  some  purposes,  the  covenant 
for  seisin  is  regarded  as  broken  hy  failure 
of  title  as  soon  as  the  deed  Is  delivered: 
but  for  the  present  purpose  that  rule  is  not 
properly  invoked.  It  is  the  settled  law  of 
this  state,  in  conformity  with  the  general 
opinion  on  the  subject,  that  "if,  at  the  date 
of  the  oo^'eoant,  there  is  a  superior  title  out- 
standing in  a  third  person,  whenever  that 
title  is  actually  asserted  against  the  cov- 
enantee, and  the  premises  are  claimed  un- 
der it,  and  the  covenantee  is  obliged  to  yield, 
and  does  yield,  his  claim  to  the  superior  ti- 
tle, the  covenant  is  broken."  Allis  v.  Nin- 
nger,  26  Minn.  525,  per  Gilfillan,  Ch.  J.: 
Jones,  Real  Prop,  t  987;  11  Cyc.  Law  i 
Proc.  p.  1134.  The  judgment  in  the  parti- 
tion suit  was  a  sufficient  eviction  to  consti- 
tute a  breach  of  covenant,  and  the  purchase 
out  of  the  outstanding  title  by  the  covenan- 
tee, after  resistance  in  good  faith,  in  no  wise 
affected  the  sufficiency  of  the  eviction.  It 
was  not  necessary  that  the  covenantee  should 
go  through  the  formality  of  surrendering 
possession  and  of  immediately  re-entering 
upon  the  premises.  The  purohape  is  equiv- 
alent to  an  entry  of  the  claimant.  Parker, 
Oh.  J.,  in  Looitiia  v.  Bedel,  11  N.  H.  74; 
Ogden  T.  Ball,  40  Minn.  94.  41  N.  W.  453: 
Cf.  Wagner  v.  Finnegan,  65  Minn.  115,  67  N. 
W.  795;  Jones,  Real  Prop,  t  919.  That  is 
to  say,  the  vendee  may  extinguish  the  para- 
moimt  title  by  purchase.  Oalbreath  v.  Doe, 
8  Blackf.  368 ;  Ixmmis  v.  Bedel,  supra. 
This  is  not  only  clear  on  authority,  but  is 
obviously  necessary  on  principle.  Othem  i^ 
the  covenantee,  in  unopposed  possession  for 
six  years  without  notice  of  adverse  claim  of 
title,  might  be  evicted  and  have  no  remedy 
against  his  grantor.  His  cause  of  action 
would  be  barred  before  he  would  know  of 
its  existence. 

The  breach  of  the  covenants  of  the  war- 
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rant7  deed  and  the  failure  of  title,  admitted 
both  in  the  pleadings  and  in  the  proofs,  de- 
prive of  Ic^l  significance  the  failure  to 
serve  notice  upon  Mrs.  Mohl. 

Defendants  assert,  by  vay  of  "set-off  and 
reooupment,"  the  fair  market  value  of  the 
use  of  said  premises,  or  at  least  six  flf  teentlm 
thereof,  as  the  result  of  which  they  ask 
for  ju^ment  against  the  plaintiffs  in  the 
inm  of  f2,030.  We  are  at  a  loss  to  un- 
derstand by  what  sophistry  an  appearance 
of  reason  can  be  given  to  making  a  breach 
of  a  warranty  so  profltalile  to  the  party  vio- 
lating his  covenant.  Plaintiffs  were  entitled 
to  tiie  use  of  two  fifteentlia  of  the  land  as 
owners  by  purchase  from  defendants.  They 
were  liable  to  the  owners  of  the  thirteen- 
flfteenths  interest  for  the  market  value  of 
that  portion  of  the  premises  until  the  time 
ot  settlement,  which  was  found  to  have  been 
made.  From  that  time  they  were  entitled 
to  possession  as  owners  of  the  whole.  This 
was  the  proper  conclusion  of  the  trial  court. 

Defendants  object,  also,  to  the  court's  aa- 
•ea anient  of  damages  and  of  costs  incurred  or 
paid.  It  is  elementary  that  in  actions  for 
a  breach  of  the  covenants,  where  there  has 
been  an  eviction,  actual  or  coDstructive,  the 
plaintilT  is  entitled  to  recover  for  the  loss 
of  the  land,  usually  measured  by  the  consid- 
eration paid,  with  interest  (Devine  v.  Lewis, 
38  Minn.  24,  35  N.  W.  711;  Devlin,  Deeds, 
S  894),  and,  in  case  of  partial  breach,  dam- 
ages pro  tanto  (Downer  v.  Smith,  38  Vt. 
464;  McNatly  v.  White,  164  Ind.  163,  64  N. 
E.  794,  797,  56  N.  E.  214),  and  also  costs 
and  expenses  and  an  attorney's  fee  reason- 
ably and  in  good  faith  incurred  in  defending 
the  title  and  resisting  the  eviction(Alli*j 
V.  Nininger,  supra;  Sutherland,  Damages, 
2d  ed.  8  617).  The  trial  court  ordered  judg- 
ment for  the  plaintiffs  in  the  sum  of  $559.98, 
with  interest  for  not  more  than  six  years 
prior  to  the  eviction,  at  the  rate  of  6  per 
cent.  This  was  less  than  six  fifteenths,  of 
the  purchase  price,  and  was  obviously  un- 
objectionable from  that  point  of  view. 

Defendants  also  insist,  however,  that 
plaintiffs  could  only  recover  what  they  paid 
for  the  four -fifteenths  outstanding  interest, 
provided  the  amount  was  fair  and  reason- 
able, or  worth  what  they  paid,  and  that  for 
the  remaining  interest  only  $1  could  be  re- 
covered. This  position  involves  a  misappli- 
cation of  the  ordinary  rule  of  damages,  and 
is  not  tenable  under  the  rule  applying  to 
eases  in  which  a  vendee  has  bought  in  a 
paramount  outstanding  title.  In  the  lat- 
ter case  the  measure  of  damages  is  the 
amount  paid  therefor  and  interest,  provided 
the  sum  does  not  exceed  the  consideration 
money  and  interest.  In  the  case  of  a  par- 
tial breach,  the  dAniAjri*<*  awarded  (>orri><i])«>nil. 
IjiwIpsk  v.  Pollier,  19  Mo.  483;  llutchius 
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r.  Roundtree,  77  Mo.  SOO;  Dale  v.  Shively, 
8  Kan.  277,  281,  per  Brewer,  J.  Within 
this  rule,  the  trial  court's  finding  was  ob- 
viously correct. 

The  court  also  ordered  judgment  for  $458.- 
42  in  pursuance  of  the  previous  finding  that 
in  fact  plaintiffs  hod  necessarily  expended 
various  sums  for  the  purpose  of  defending 
the  action  described  in  the  complsint  and 
were  liable  for  other  necessary  expenses  of 
the  same  kind  not  then  actually  paid.  Here, 
again,  objection  is  made  to  paying  the  plain- 
tiffs for  money  expended  in  perfecting  title 
of  the  cotenant  whose  two  fifteenths  was 
purchased  for  $1.  There  is  no  merit  in  this 
objection.  The  conclusion  of  law  follows 
from  the  findings  of  fact.  The  findings  of 
fact  were  fully  justified  by  the  eridenoe. 

Other  assignments  ol  error  have  been  ex- 
amined, and  tiave  been  foand  to  be  without 
merit   They  call  for  no  special  discussion. 

Affirmed. 


NEW  HAMPSRIBB  SVPREMB 
COURT. 

NAPOLEON  B.  FAT3E,  Ext.,  eto.,  of  John 
M.  Wakefield. 

V, 

ABBIE  A.  HUBBELL. 
;         (74  N.  H.  368,  68  Atl.  326.)  ' 

Umitatlon  of  actions  —  ezecator. 

I.  A  statute  suspending,  in  favor  of  an 
executor,  the  running  of  the  statute  of  limi- 


Xote.  —  The  question  as  to  partial  pay* 
ment  of  an  indebtedness  as  a  consideration 
for  the  discharge  of  the  whole  debt  is  dis- 
ciixaed  at  length  in  a  note  to  Fuller  v. 
Kemp,  20  L.IUL.  785,  and  in  a  case  note  to 
Melroy  v.  Kemmerer,  11  L.R.A.(N.S.)  1018. 
As  there  shown,  the  courts  in  general  have 
reluctantly  followed  the  doctrine  that  the 
part  payment  of  a  liquidated  and  nndis- 
puted  indebtedness  will  not,  in  the  absence  of 
any  other  consideration,  uphold  a  promise 
to  release  the  remainder,  when  the  case  in 
hand  CfHild  not  be  taken  out  of  the  opera- 
tion of  that  rule  by  some  distinction,  rent 
or  fanciful.  It  will  be  observed  that  in  the 
above  case  of  Fbye  v.  HnnnRix  the  court, 
following  the  example  of  the  Mississippi  su- 
preme court,  repudiates  the  doctrine  itself, 
instead  of  assuming  to  take  the  case  out  of 
the  operation  of  the  rule  by  a  forced  dis- 
tinction. 

The  question  as  to  the  validity  of  a  prom- 
ise of  additional  compensation  for  complet- 
ing an  executory  contract  other  than  a  con- 
trart  for  the  payment  of  money  is  disou-«sed 
in  a  casp  note  to  Linz  v.  Schuck,  11  LJt.A. 
<N.S.)  789. 
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tations  as  to  all  rigbts  of  action  existing 
in  favor  of  the  deceased  at  his  death  il 
suit  is  brought  within  two  yean,  does  not 
prevent  the  bringing  of  a  suit  after  that 
time  if  tbe  limitation  period  is  not  com- 
plete. 

Mortgage  —  preanmptlon  of  payment  — 
acknowledgment. 

2.  The  presumption  of  ^yment  of  the 
debt  upon  twenty  years'  undisturbed  and  un- 
explained possession  of  mortgaged  land  by 
the  mortgagor  may  be  repelled  by  any  act 
recognizing  the  validity  of  the  mortgage. 

Same  —  foreclosare  —  possession  — 
mortgagor. 

3.  The  retention  of  mortgaged  premises 
for  one  year  after  foreclosure  by  the  mort- 
gagee, so  as  to  complete  the  foreclosure  pro- 
eeraings  under  the  statute,  is  not  estab- 
lished, as  matter  of  law,  where  the  occupa- 
tion was  by  one  of  the  mortgagors,  and  there 
is  a  controversy  as  to  tba  diuaeter  of  such 
oocupation. 

Payment  —  part  of  debt. 

4.  Payment  of  part  of  a  matured  mort- 
gage debt  may  constitute  a  consideration  for 
release  of  the  whole  of  it. 

(Ouwe.  dissents.) 

(November  6,  1907.) 

TRANSFER  by  tiie  Superior  Court  for 
Sullivan  County  for  the  opinion  of  the 
Supreme  Court  upon  exceptions  by  defend- 
ant, Abbie  A.  Hubbell,  after  the  granting  of 
a  nonsuit. in  favor  of  her  husband  and  the 
direction  of  a  verdict  against  her,  of  an  ac- 
tion brought  to  foreclose  a  mortgage.  Ex- 
ceptions sustained. 

On  December  16,  1879,  Abbie  A.  and  Wil- 
liam W.  Hubbell  executed  a  mortgage  to 
John  M.  Wakefield  to  secure  a  note  for  $600 
signed  1^  them,  William  W.  signing  as  sure- 
ty. The  mortgage  was  made  subject  to  a  prior 
one  in  favor  of  the  Newport  Savings  Bank. 
The  savings-bank  mortgage  was  transferred 
for  valuci  suit  brought  thereon,  and  on  May 
13,  1886,  t^e  administrator  of  the  purchaser 
was  put  into  possesuon  of  the  premises  un- 
der the  foreclosure  proceedings.  On  No- 
vember 18,  1890,  the  administrator  quit- 
claimed the  property  to  a  sister  of  Abbie 
A.  Hubbell,  who  in  turn  quitclaimed 
to  her.  Abbie  A.  was  never  actual- 
ly put  out  of  possession  of  the  premises,  but 
continued  to  collect  the  rents  and  treat  the 
property  as  lier  own,  paying  interest  on  the 
bank  mortgage  up  to  the  time  of  convey- 
ance of  the  property  to  her.  Wakefield's  ad- 
ministrator brought  suit  on  his  mortgajre 
January  16,  lOOS.  Tlie  Wakefield  mortgage 
had  been  further  spcured  by  a  mortgage  of  i 
real  estate  in  Enflcld  which  was  discharged  I 
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on  November  23,  1893,  upon  payment  of  a 
sum  realized  from  the  sale  of  the  premises. 
The  amount  so  received  was  indorsed  upon 
the  note,  and  there  was  evidence  that  WU> 
liam  W.  Hubbell  had  made  two  small  pay- 
ments thereon,  and  that  Abbie  A.  paid  $300 
about  November  28,  1893,  upon  WakeBeld's 
agreement  to  accept  such  payment*  in  full 
satisfaction  of  the  debt. 

Further  facts  appear  in  the  opinion. 
Mr.  George  R.  Brown,  for  defendant: 
Twenty  years'  unexplained  poaaession  by 
the  mortgagor  bars  the  right  of  the  mort- 
gagee to  the  land  upon  a  presumptfon  that 
the  mortgage  debt  has  been  discharged. 

Clark  V.  Clough,  66  N.  H.  78,  23  AtL  536; 
Munroe  t.  Wilson,  68  N.  H.  680,  41  Atl.  S40 ; 
Stanton  T.  Thompson,  40  N.  H.  279:  Hatha- 
way T.  Noble,  66  N.  H.  608;  Oreen  r.  Craea, 
46  N.  H.  684. 

The  right  of  action  is  barred  li|y  the  spe- 
cial statute  of  limitations. 

Pub.  Stat.  chap.  191,  {  6;  Sugar  River 
Bank  v.  Fairbanks,  49  N.  H.  144 ;  Forest  v. 
Jackson,  56  N.  H.  362;  Walker  v.  Cheever, 
39  N.  H.  420;  Clark  v.  Clotjgb,  supr*. 

Part  payment  was  not  sufficient  to  aroid 
the  bar  of  the  statute  of  limitations. 

Smith  V.  Wells,  70  N.  H.  49,  46  Atl.  51; 
Clough  V.  McDaniel,  58  N.  H.  201;  Wheeler 
V.  Robinson,  50  N.  H.  303;  Marshall  t.  Dan- 
iels, 18  N.  H.  364;  Brown  t.  Latham,  68 
N.  H.  30,  42  Am.  Rep.  668;  Rossiter  Col- 
by. 71  N.  H.  386.  52  Atl.  927. 

When  land  is  subject  to  two  mort^gagea 
held  by  different  persons,  a  qaitdaim  deed 
of  the  first  mortgage  after  foreclosure  op- 
erates as  an  assignment,  and  not  aa  a  dis- 
charge, of  it. 

Oreen  T.  Currier,  88  N.  H.  663,  3  Atl. 
428;  Bacon  v.  Goodnow.  59  N.  H.  416;  Ston- 
ton  V.  Thompson,  49  N.  H.  272;  Bdl  t. 
Woodward,  34  N.  H.  90. 

fhe  payments  made  by  the  surety  could 
not  operate  to  take  the  ease  out  of  the  stat- 
ute of  limitations  against  the  principal. 

13  Am.  &  Eng.  Enc.  Law,  p.  756;  Exeter 
Bank  v.  Sullivan,  6  N.  H.  124;  Batchelder 
V.  Batchelder,  48  X.  H.  23,  97  Am.  Dec  569; 
Holt  V.  Gage,  60  N.  H.  641;  Shepherd  v. 
Thompson,  122  U.  S.  231,  30  L.  ed.  1156,  7 
Sup.  Ct.  Rep.  1229. 

Mr.  Ilosea  W.  Parker  also  for  defend- 
ant. 

Mr.  F.  O.  Chellls,  for  plaintiff: 
Part  payment  on  the  mortgage  dd>t  re- 
vived the  mortgage. 

Peak  V.  Msllams,  10  N.  Y.  509;  Homrd 
V.  Hildreth,  18  N.  H.  105;  Tripe  v.  Marey, 
39  N.  H.  439:  Jackson  ex  dera.  People  v. 
!  Wood.  12  Johns.  242,  7  Am.  Dec.  315;  New 
I  York  L.  Ins.  ft  T.  Co.  t.  Covert,  3  Abb.  App. 
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X>ec  SSj  Hough  t.  Bailey,  32  Conn.  289; 
Wood  Limitation  of  Actions,  pp.  498,  512; 
:Martin  t.  Bowker,  19  Vt.  620;  Hoffman  t. 
Harrington,  33  Mich.  392;  Whitney  t. 
if'rench,  2S  Vt.  063. 

The  actios  wai  properly  brought  though 
not  within  two  years  after  the  original  grant 
of  administration. 

Morae  t.  Whitcher,  64  N.  H.  S91,  15  Atl. 
217. 

Fart  payment  did  not  release  the  whole 
debt. 

Pinnel's  Case,  6  Coke,  117;  Mathevson 
V.  StralTord  Bank,  45  N.  E.  107;  Grant  t. 
Porter,  63  N.  H.  229;  Fitch  t.  Sutton,  5 
Kast,  230;  Cumher  t.  Wane,  1  Strange,  426; 
Foakes  t.  Beer,  L.  R.  9  App.  Caa.  606; 
Wheeler  t.  Wheeler,  11  Vt.  60;  McDaniela  v. 
LApham,  21  Vt.  234 ;  Ellsworth  v.  Fogg,  35 
Vt.  355;  Draper  v.  Hitt,  43  Vt.  440,  S  Am. 
Rep.  292;  Brooks  t.  White,  2  Met.  283,  37 
Am.  Dee.  95;  Donohue  t.  Woodbury,  6  Cush. 
160,  62  Am.  Dec.  777;  Perkins  t.  Lockwood, 
100  Mass.  240,  1  Am.  Rep.  108;  Curran  v. 
Rummell.  118  Mass.  482. 

Parsons,  Ch.  3,,  dellTered  the  opinion 
of  the  court: 

The  only  questiona  of  law  transferred  are 
those  raised  1^  the  exceptions  to  the  denial 
of  the  motion  lor  a  nonsuit  and  verdict  la 
favor  of  Abbie  A.  Huhbdl,  to  the  venlict 
directed  for  the  plaintiiT  against  her,  and  to 
the  final  instructions  given  the  jury  as  to 
the  effeot  of  evldenoe  that  certain  sums  were 
paid  and  accepted  in  full  satisfaction  of  the 
debt. 

There  was  no  error  in  tiie  draiial  of  the 
motion  for  a  nonsuit  and  verdict.  Section 
8,  chap.  191,  Pub.  Stat.  1901,  suspends  in 
favor  of  tiie  executor  the  running  of  the  stat- 
ute of  limitations  as  to  all  rights  ol  action 
existing  in  favor  of  the  deceased  at  his  death, 
if  suit  is  brought  within  two  years.  It 
does  not  bar  an  action  otherwise  maintain- 
able, brought  after  two  years  from  the  date 
<A  administration.  Morse  T.  Whitcher,  64 
N.  H.  691,  IS  Atl.  207.  As  to  the  two  oth- 
er grounds  upon  which  the  motion  for  a  ncm- 
suit  was  placed, — that  the  action  was  not 
brought  within  twenty  years  after  the  right 
of  action  accrued,  and  the  alleged  foreclosure 
of  the  prior  bank  mortgage,— the  most  favor- 
able view  of  the  ease  for  the  defendant  is 
that  the  evidence  presented  questions  of  fact 
upon  which  a  jury  might  find  for  her.  Al- 
though twen^  years'  unexplained  and  un- 
disturbed possession  1^  the  mortgagor  bMV 
the  right  of  the  mortgagee  to  the  land,  up- 
on the  presumption  that  the  mortgage  debt 
has  been  paid  or  had  no  valid  existence,  this 
]>re8uinption  is  repelled  by  any  act  recogniz- 
ing the  validity  of  the  mortgage.  Tripe  v. 
Marcy,  39  N.  H.  430,  449,  460;  Green  v. 
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Cross,  46  N.  H.  674,  684;  Clark  v.  aough, 
65  N.  H.  43,  78,  23  Atl.  526;  Martin  v.  Bow- 
ker, 19  Vt.  626.  627.  Whatever  the  lega. 
conclusitm  might  be.  if  the  only  evidence  ot 
payment  was  the  indorsement  of  the  sum 
received  from  the  proceeds  of  other  property 
mortgaged  to  secure  the  same  debt,  the  case 
does  not  rest  on  this  evidence.  There  was 
other  evidence  as  to  this  payment,  and  the 
defendant  claimed  to  have  made  other  pay- 
ments. Whether  they  were  made,  and 
whether  either  was  so  made  as  to  consti- 
tute a  recognition  of  the  validity  and  exist- 
ence of  the  mortgage,  was  a  question  upon 
which  the  evidence  was  not  conclusive  in 
favor  of  the  mortgagor.  As  to  the  remain- 
ing ground,  the  evidence  conclusively  es- 
tablished the  entry  of  the  prior  mortgagee 
and  that  possession  was  taken  by  him  for 
the  purpose  of  foreclosure.  Wendell  v.  Mug- 
ridge,  19  N.  H.  109;  Lewis  v.  Blair,  1  N.  H. 
68.  Whether  the  foreclosure  was  complet- 
ed by  a  year's  possession,  the  occupation 
of  Abbie  A.  Hubbell  under  the  mortgagee, 
was  a  question  of  fact  dependent  upon  the 
purpose  and  intentions  of  the  parties.  Boss 
V.  Leavitt,  70  K.  H.  602,  604,  60  AtL  110; 
Thompson  v.  Paris,  63  N.  H.  421,  423;  Hall 
V.  Hall,  46  N.H.  240, 243;  Howard  V.  Handy, 
36  N.  H.  316,  326;  Deming  v.  Comings,  II 
N.  H.  474,  479;  Downer  v.  Clement,  11  N. 
H.  40;  Gibson  v.  Bailey,  9  H.  168,  172; 
Oilman  v.  Hidden,  6  N.  H.  30;  Kittredge  v. 
Bellows,  4  If.  H.  424.  Without  reference  to 
the  soundness  of  tlie  plaintiff's  contention 
that  foreclosing  possession  \ty  the  mortgagee 
could  not  be  found  from  the  evidence,  the 
admitted  fact  that  the  occupation  was  by 
one  of  the  mortgagors  instead  of  the 
mortgagee,  and  the  eontroveray  as  to  the 
character  of  such  occupation,  prevents  the 
conclusion  that,  as  matter  of  law,  the  mort- 
gagee retained  possession  for  one  year  so 
that  the  foreelosura  became  complete.  No 
question  Is  raised  as  to  Uie  right  of  Abbie  A. 
Hubbell  to  possession  under  the  hank  mort- 
gage il  it  was  not  foreclosed.  The  statemeni 
that  the  plaintiff's  mortgage  was  subject  to 
the  bank  mortgage  qualifies  the  covenants 
of  warranty  on  the  part  of  tiie  grantors,  and 
establishes  that  the  grantee  had  notice  that 
his  security  covered  only  an  equity  of  re- 
demption. Lawrence  v.  Towle,  69  K.  H.  28, 
30.  The  original  title  of  the  two  mortga- 
gors is  not  stated.  No  facts  appear  as  to 
the  transfer  of  the  bank-mortgage  interest  in 
the  property  from  Ida  E.  Brigham  to  the  de- 
fendant, Abbie  A.  Hubbell,  except  that  it 
was  by  quitclaim  deed.  The  determination 
whether  this  transaction  effected  a  payment 
or  discharge  of  the  bank  mortgage,  or  an  as- 
signment  of  it  to  the  defendant,  Abbie,  and 
whether  she  could  insist  upon  payment  by 
the  plaintiff  before  he  would  be  entitled  ,ta 
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poasesiioD  by  virtue  of  hit  mortgage  of  the 
equity  of  redemption,  would  involve  legal 
questions  not  raised  or  transferred,  depend- 
ent upon  facts  not  reported.  As  to  thia 
point,  it  must  be  concluded  that  the  rulings 
at  the  trial  term  were  satisfactory  to  the  par- 
ties, or  that  no  question  was  made,  if  any 
could  be,  becaiue,  as  was  suggested  in  argu- 
ment, the  property  ia  sufficiently  valuable  to 
satisfy  both  mortgage  debts  if  l^lly 
charge^le  therewith. 

There  were  no  exceptions  to  the  tnstrue- 
tlons  to  the  jury  as  the  case  was  first  sub- 
mitted to  them.  It  therefore  must  be  con- 
cluded that  all  questions  of  fact  raised  by 
the  pleadings  and  evidence  were  correctly 
submitted.  After  being  out  a  long  time,  it 
appeared  that  the  jury  were  unable  to  agree 
as  to  the  payments  that  had  been  made,  or 
whether  they  had  been  accepted  in  full  pay- 
ment of  the  note  and  satisfaetiou  of  the  debt. 
It  is  to  be  inferred  that  the  jury  had  agreed 
on  all  questions  presented  1^  the  evidence 
upon  the  issues  involved  in  the  trial,  except 
the  extent  to  which  the  debt  had  been  satis- 
fled  and  discharged.  Upon  the  fact  and 
eharaeter  of  the  disagreement  of  the  jury 
becoming  known,  the  plaintiff  assented  to  the 
payments  claimed  1^  the  defendant,  and  the 
jury  were  instructed,  in  computing  the 
amount  due  on  the  note,  to  allow  the  pay- 
ments which  the  defendant  claimed.  The 
instructions  previously  given  were  with- 
drawn, and  the  jury  were  instructed.  In  sub- 
stance, that  the  alleged  agreement  to  accept 
the  payments  in  full  satisfaction  and  pay- 
ment of  the  note  was  immaterial  upon  the 
question  of  the  amount  due,  and  were  direct- 
ed to  return  a  verdict  for  the  plaintiff  for 
the  balance  due  after  allowing  the  payments 
claimed.  To  this  instruction  and  direction 
of  the  verdict  the  defendant  excepted.  In 
this  action,  the  verdict  for  the  plaintiff  upon 
the  general  issue  must  have  been  that  the 
defendant  did  disseise  the  plaintiff  as  al- 
leged, and  the  assessment  of  dunages  was  es- 
sential only  to  determine  the  amount  for 
which  conditional  judgment  should  be  ren- 
dered. The  verdict  directed,  and  the  in- 
struction given,  after  the  dif!icuUy  of  the 
jury  was  disclosed,  appear  to  relate  only  to 
the  question  whether  anytliing  was  due.  It 
is  therefore  inferred  that  the  jury  had  found 
the  technical  verdict  in  favor  of  the  plaintiff, 
except  as  affected  by  the  alleged  agreement 
of  satisfaction,  or  else  that  it  had  been  pre- 
viously ruled,  without  objection  from  the  de- 
fendant, that  the  evidence  as  to  the  bar 
of  the  statute  and  the  foreclosure  prcBent- 
cd  nothing  for  the  jury.  It  has  therefore 
not  seemed  necessary  to  consider  whetlutr 
a  payment  of  a  certain  sum  in  full  satisfac- 
tion and  discharge  of  a  mortgage  debt  is  an 
Hclvnowledgnient  of  an  existing  greater  debt 
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sufficient  to  repel  the  presumption  of  full 
payment  arising  from  twenty  yean'  undis- 
turbed possession  by  the  mortgagor,  withoat 
other  payment  or  reci^rnition  of  the  exist- 
ence of  the  debt.    The  material  questitni 
raised  by  the  case  is  the  l^al  soundness  of 
the  ruling  tliat  the  payment  ajud  aceeptasce 
of  a  sum  less  than  the  amount  due  in  full 
satisfaction  and  discharge  of  the  debt  ia  t» 
defense  to  the  collection  of  the  balance. 
The  rule  given  the  jury  has  been  followed 
thia  court.   Page  v.  Brewster,  54  K.  H. 
184,  189;  Mathewson  v.  Strafford  Bank.  U 
y.  H.  104,  106,  107;  Blanehard  v.  Noyes,  3 
N.  H.  S18.   In  the  first  ease  cited  there  is 
no  consideration  of  the  question  and  the  au- 
thorities relied  cm — Fisher  v.  Willard,  t> 
N.  H.  424,  and  Claric  v.  Dinsmore,  S  K.  H. 
130 — are  not  in  pt^nt.    In  Blanehard 
Noycs,  S  N.  H.  S18,  the  suit  was  debt  on 
a  judgment  for  $9.91  debt  and  $4  costs.  Iht 
defendant  pleaded  payment  of  $10  to  tbe 
plaintiff  in  full  satisfaction  of  the  judg- 
ment.  The  plea  was  held  bad,  tbe  emtrt  say- 
ing:   "It  ia  well  settled  that  a  plea  simply 
alleging  the  acceptance  of  a  smaller  sum  of 
money  ii>  satisfaction  of  a  larger  sum  U 
bad."   But  it  was  further  held  that  the  de- 
fendant might  have  leave  to  amend  and 
plead  payment   It  was  said:    **Tlie  agree- 
ment to  accept  the  (ID  in  satisfaetiou  may 
be  left  to  the  jury  as  evidence  that  the  re»t 
has  been  paid," — citing  Henderson  v.  Moore. 
6  Cranch,  11,  8  L.  ed.  22.    Thia  conclusion 
was  approved  in  Lisbon  v.,  Bath,  £1  K'.  H. 
311),  332,  by  Eastman,  J.,  where  be  says: 
"It  Is  perfectly  competent  for  a  person  to 
take  a  less  sum  than  what  is  actually  due. 
and  discharge  his  claim  if  lie  Uiinks  proper 
so  to  do.   And  upon  a  plea  of  payment,  tbe 
acceptance  of  a  less  sum  in  satiafaetion  may 
be  left  to  a  jury  as  evidence  that  Uu  rest 
has  been  paid."    If  the  rule  of  these  cases 
is  sound,  the  verdict  directed  in  this  case 
was  erroneous  because  there  was  evidmce 
upon  the  plea  of  payment.   In  Mathewson  v. 
Strafford  Bank,  4S  H.  H.  104,  it  was  held 
that  payment  at  a  part  of  a  debt  after  it  is 
due  is  not  a  sufficient  consideration  for  a 
promise  to  give  time  to  the  principal  debtor, 
so  as  to  discharge  the  surety,  a  conclusioo 
which  the  court  felt  "reluctantly  compelled 
by  the  weight  of  authority"  to  reach.  In 
support  of  the  conclusion,  it  was  said :  "A 
parol  agreement  by  a  creditor  to  accept  part 
payment  of  his  debt  in  money  in  satisfaetioa 
of  the  whole  debt  will  not  be  binding  upon 
him  for  want  of  consideration,  although  he 
actually  receive  such  part  payment  and  gire 
a  receipt  for  the  whole  debt."   Although  im- 
pressed with  the  unreasonableness  of  the 
rule,  the  court  then  felt  compelled  by  tbe 
weight  of  authority  to  adhere  to  it.   In  Rust 
V.  Hobbs,  61  N.  H.  93,  a  written  agnemut 
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of  extension  in  consideration  of  a  note  for 
the  interest  then  due,  signed  by  the  maker 
of  the  note  and  a  third  party,  was  held  in- 
valid for  want  of  consideration.  The  court 
vays:  "The  case  does  not  show  the  fact, 
and  tiiore  is  do  legal  presumption,  that  the 
new  note  for  the  amount  of  interest  due 
was  given  or  received  as  anything  but  pay- 
ment, or  was  more  valuable  as  an  invest- 
ment than  the  same  amount  of  cash,  or  that 
for  any  reason  it  was  more  effective  as  a 
conaideration  than  payment  of  the  same 
amount  of  money."  The  rule  has  also  been 
recognized  in  other  eases  which  have  been 
considered  to  constitute  exceptions  because 
of  evidence  held  to  furnish  a  consideration, 
otjB..*  Payment  by  note  of  a  third  person 
for  a  less  sum  (Colburn  v.  Gould,  1  N.  H. 
279) ;  payment  by  a  third  person,  at  the 
dolor's  request  of  a  less  sum  in  note  or 
money  (Grant  v.  Porter.  63  N.  H.  229,  230) ; 
composition  with  creditors  { Bartlett  v. 
Woodworth-Mason  Co.  89  N.  H.  316,  41  Atl. 
264;  Grant  v.  Porter,  supra;  Browne  v. 
Stackpole,  0  H.  478 ) ;  if  the  damages  are 
unliquidated  (Hilliard  v.  Noyes,  68  N.  H. 
312).  In  Fisher  v.  Willard,  20  N.  H.  421, 
424,  it  is  said  that  "nothing  is  better  set- 
tled than  that  a  promise,  without  some  kind 
of  consideration,  to  receive  a  less  sum  in 
payment  of  a  greater,  is  of  no  effect."  The 
only  authority  cited  in  Fisher  t.  Willard  is 
Clark  T.  Dinsmore,  6  N.  H.  136,  which  was 
a  claim  for  unliquidated  damages  in  which 
the  accord  would  have  been  a  bar  if  there 
bad  been  satisfaction.  In  Watson  t.  Elliott, 
67  N.  H.  611,  It  is  said:  "A  plea  of  accord 
and  latisfaetion  must  aver  something  done 
and  accepted  in  satisfaction,  and  the  aver- 
ment must  be  proved.  If  the  demand  to  be 
satisfied  is  a  definite  sum  of  money,  and  the 
8um  to  be  paid  in  satisfaction  also  mon^, 
the  satisfaction  must  equal  the  claim;  but, 
if  the  claim  is  for  unliquidated  damages,  or 
the  thing  done  or  given  it  not  money,  the 
question  of  adequacy  does  not  arise."  In 
Curtis  T.  Bfcan,  53  N.  H.  611,  S14,  S16,  the 
effect  of  an  entry  "N.  P."  < neither  party) 
being  under  discussion,  it  was  said  that 
"Qm  abandonment  and  discharge  of  the  de- 
fendant's claim  for  costs  was  a  good  con- 
sideration for  the  abandonment  and  dis- 
charge of  the  plaintiff's  claim  for  debt  and 
eosts.'^  The  eonclusions  reached  in  these 
eases  seem  in  accord  with  the  law  as  else- 
where held,  with  perhaps  the  exception  of 
the  holding  In  Russ  v.  Hobfae,  supra,  that 
the  note  of  the  debtor  and  another  was  no 
more  effective  as  a  consideration  than  the 
payment  of  the  same  amount  Of  money, — a 
conclusion  in  principle  in  conflict  with  tho 
statement  in  Grant  v.  Porter,  supra,  three 
years  later,  upon  the  atithoritr  of  Brooks 
V.  White,  2  Met.  283,  37  Am.  Dec.  96,  that 
I7LJl.A.(N.S.) 


the  note  of  a  third  person  for  less  than  the 
umoimt  due,  accepted  in  full  satisfaction  and 
discharge,  extinguishes  the  debt,  unless  a 
distinction  can  properly  be  made  between 
an  agreement  for  delay  and  one  to  discharge 
a  debt.  Gibson  v.  Renne,  19  Wend.  389; 
Boyd  V.  Hitchcock,  20  Johns.  76,  11  Am. 
Dec.  ,247.  In  the  remaining  cases  the  in- 
validity of  a  parol  agreement  discharging 
an  ascertained  debt  upon  payment  of  less 
than  is  due  is  reluctantly  recognized  in  view 
of  the  weight  of  authority,  but  any  circum- 
stances which  coutd  be  considered  as  fur- 
nishing a  technical  legal  consideration  have 
been  seized  upon  to  establish  the  validity 
of  the  discbarge.  It  is  to  be  noted  that  only 
in  Page  v.  Brewster,  54  N.  H.  184,  has  the 
rule  been  directly  enforced,  and  that  in 
that  case  the  rule  was  applied  without  dis- 
cussion of  the  question  or  the  citation  of 
authorities  supporting  it.  In  Blanchard  v. 
Noyes,  3  N.  H.  518, — the  remaining  case 
where  the  rule  was  directly  involved  by  the 
plea,  although  upon  the  authorities  the  plea 
of  accord  and  satisfaction  was  held  bad, — 
the  evidence  was  considered  sufficient  to  sup- 
port a  plea  of  payment,  and,  with  the  evi- 
dent  idea  that  the  injustice  of  the  court 
might  be  corrected  by  the  jury,  the  responsi- 
bility was  transferred  to  them.  In  other 
jurisdictions  the  rule  is  almost  universally 
regarded  with  disfavor,  although  followed, 
and  the  extension  of  the  exceptions  has  been 
carried  so  far  by  the  discovery  of  sufficient 
consideration  in  trivial  and  apparently  im- 
material oircunutanceB  that  the  rule  itself 
might  more  logically  be  abandoned,  while  in 
two  states  it  has  been  directiy  attacked  and 
overruled.  Clayton  v.  Clark,  74  Miss.  499, 
37  L.R.A.  771.  60  Am.  St.  Rep.  621,  21  So. 
566,  22  So.  189;  Dreyfus  v.  Roberts,  7S  Ark. 
364.  69  L.R.A.  823,  112  Am.  St.  Rep.  67, 
87  S.  W.  641,  5  A.  ft  E.  Ann.  Cas.  621.  In 
others  it  has  been  abrogated,  in  whole  or  in 
part,  by  legislative  action.  Wald's  Pollock, 
Contr.  8d  ed.  211,  note;  1-  Cyc.  Law  &  Proc. 
p.  822;  ]  Am.  ft  Eng.  %ne.  Law,  pp.  414. 
416.  In  this  state  of  the  law  it  has  been 
thought  to  be  the  duty  of  the  court  to  re- 
examine the  foundations  of  the  rule,  rather 
than  to  permit  the  ease  to  be  carried  by 
the  mere  weight  of  authority  here  and  else- 
where. 

Discussion  of  the  question  generally  starts 
with  Lord  Coke,  a.  n.  1602.  In  Pinnel'a 
Case,  S  Coke,  117,  1  Knglish  Ruling  Cases, 
368,  the  plaintiff  brought  an  action  of  debt 
on  a  bond  for  payment  of  £8  lOfl.  November 
1 1 ,  1600.  The  defendant  pleaded  that  before 
that  day,  on  October  1st,  at  the  request  of 
the  plaintiff,  he  paid  £5  2b.  2d.,  which  sum 
the  plaintiff  accepted  in  full  satisfaction  of 
the  debt.    "The  plaintiff  had  judgment  for 

the  insufficient  pleading;  for  t<S^  di4^Pf)|t, 
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plead  that  he  had  paid  the  £5  2b.  2d.,  in  full 
satisfaction  (as  by  the  law  he  ought),  but 
pleaded  the  payment  of  part  generally;  and 
that  the  plaintiff  accepted  it  in  full  satiB- 
faction."  The  only  point  decided  in  Pin- 
nel's  Case  was  a  point  of  pleading  now  ob- 
solete; for  it  is  certain  that  no  court,  Eng- 
lish or  American,  would  now  dispose  of  Pin- 
nel's  Case  as  it  was  determined  in  1602,  If 
the  point  of  pleading  was  considered  of  any 
moment,  the  defendant  would  have  leave  to 
amend,  and  judgment  would  go  according 
to  the  right,  not  the  form.  But,  in  deciding 
the  casf,  "it  was  resolved  by  the  whole 
court  that  payment  of  a  lesser  sum  on  the 
day  in  satisfaction  of  a  greater  cannot  be 
any  satisfaction  for  the  whole,  because  it 
appears  to  the  judges  that  by  no  possibility 
a  lesser  sum  can  be  a  satisfaction  to  tlie 
plaintiff  for  a  greater  sum,  but  the  gift  of 
a  horse,  hawk,  or  robe,  etc,  in  satisfaction, 
is  good ;  for  it  shall  be  intended  that  a 
horse,  hawk,  or  robe,  etc.,  might  be  more 
beneficial  to  the  plaintiff  than  the  money, 
in  respect  of  some  circumstance,  or  other- 
wise the  plaintiff  would  not  have  accepted 
of  it  in  satisfaction.  But,  when  the  whole 
sum  ia  due,  by  no  intendment  the  accept- 
ance of  parcel  can  be  a  satisfaction  to  the 
plaintiff;  but  in  the  case  at  bar  it  was  re- 
solved that  the  payment  and  acceptance  of 
parcel  before  the  day,  in  satisfaction  of  the 
whole,  would  be  good  satisfaction  in  regard 
of  circumstance  of  time,  for  peradventure 
parcel  of  it  before  the  day  would  be  more 
beneficial  to  him  than  the  whole  at  the  day, 
and  the  value  of  the  satisfaction  is  not  mate- 
rial. So,  if  I  am  bound  -in  £20  to  pay  you 
£10  at  Westminster,  and  you  request  me  to 
pay  you  £5  at  the  day  at  York,  and  you  will 
accept  it  in  full  satisfaction  of  the  whole 
£10,  it  is  a  good  satisfaction  for  the  whole, 
for  the  expenses  to  pay  it  at  York  is  suffi- 
cient satisfaction."  While  no  case  has  been 
discovered  resting  on  the  point  decided  in 
Pinnel's  Case,  the  matters  "resolved"  by  the 
court  have  had  great  influence  upon  the 
law,  as  determined  by  decided  cases  which 
are  generally  and  until  recently,  in  the  ab- 
sence of  statutory  correction,  universally 
in  conformity  with  the  dictum  of  the  reso- 
lutions and  the  further  point  "adjudged," — 
that  a  release  by  deed  without  consideration 
was  a  good  bar.  Two  things  were  resolved : 
(1)  That,  if  the  creditor  accepted  in  dis* 
charge  of  the  debt  anything  which  might  be 
1^  any  possibility  of  benefit  to  him,  this 
was  a  good  aatisfaction;  and  (2)  "that  pay- 
ment of  a  lesser  sum  on  the  day  in  satis- 
faction could  not  by  any  possibility  be  bene- 
ficial to  the  creditor."  The  latter  resolution 
was  in  no  way  involved  in  the  ease,  aiid  the 
conclusion  was  simply  dtatum.  Lord  Black- 
burn, in  Foakes  v.  Beer,  R.  9  App.  Cas. 
17  LJt.A.(K.B.) 


605,  616,  617.    In  the  dicta  of  Lord  Coke 
nothing  is  said  of  a  want  of  consideratioa 
for  the  creditor's  agreement  to  accept  the 
less  sum  in  satisfaction  of  the  debt;  but 
in  1804  Lord  Ellenborough,  in  Fitch  v.  Sut- 
ton, 5  East,  230,  relying  upon  the  authority 
of  Lord  Coke  in  Pinnel's  Case,  introduced 
the  idea  of  a  want  of  consideration.  "Theic 
must  be,"  he  says,  "some  consideration  for 
the  relinquishment  of  the   residue,  borif' 
thing  collateral,  to  show  a  possibility  of 
benefit  to  the  party  relinquishing  his  further 
claim,  otherwise  the  agreement  is  nurfuM 
pactum."    This  statement  by  Lord  Ellen- 
borough  has  been  followed  by  the  courts, 
and  is  the  foundation  of  the  extended 
cussions  which  are  to  be  found  in  the  book-i. 
12  Hanard  Law  Rev.  S24.   Much  argumem 
is  found  on  the  question  whether,  in  tlr^ 
particular  case,  some  consideration  could  bt 
found  for  the  agreement,  or,  as  Lord  Elli'ti- 
borough  puts  it,  some  "possibility  of  ben>>- 
fit"  to  the  creditor.    The  cases  are  very 
mimerouB.    1  Cyc.  Law  &  Proc.  pp.  319- 
322;  1  Am.  &  Eng.  Enc.  Law,  pp.  415, 
Notes  to  100  Am.  St.  Rep.  428-447 ;  64  Am. 
Dec.  138;  20  L.RJ^.  786;  1  English  Ruling; 
Cases,  368-405;  I  Smith,  Lead.  Cas.  *U6: 
Jaffray  v.  Davis,  124  N.  Y.  1«4,  167,  II 
L.R.A.  710,  26  N.  E.  351.    But  the  courts 
while   following  the   dicta,   "have  rarely 
failed,  upon  any  recurrence  of  the  question, 
to  criticize  and  condemn  its  reasonableness, 
justice,  fairness,  or  honesty."    Jaffray  t. 
Davis,  supra.    Alderson,  B.,  in  Sibree  t. 
Tripp,  16  Mees.  ft  W.  23,  38,  aays,  after 
stating  the  rule:    "The  courts  might  verr 
well  have  held  the  contrary,  and  have  left 
the  matter  to  the  agreement  of  the  parti^:" 
while  Lord  Selbome,  in  Foakes  v.  Beer.  I.. 
R.  0  App,  Cas.  605,  613,  says:    "It  mi^hi 
be  (and,  indeed,  I  think  it  would  be)  ad 
improvement  in  our  law,  if  a  release  or  se- 
quittance  <d  the  whole  debt,  on  payment  ni 
any  sum  which  the  creditor  might  be  con- 
tent  to    receive  by  way  of  accord  and  satH- 
faction,  though  less  than  the  #hole,  were 
held  to  be  generally  binding,  thoufdi  sot 
under  seal."    In  the  same  ease  the  historr 
of  the  rule  is  given  by  Lord  Blackburn,  who. 
while  yielding  to  the  opinion  of  his  ast^ 
ciates  as  to  the  weight  of  authority.  m\  = 
(pages  618,  622):    "And,  notwithstandins 
the  very  high  authority  of  Lord  C<^e.  I 
think  it  is  not  the  fact  that  to  accept  prompt 
payment  of  a  part  only  of  a  liquidated 
mand  can  never  be  more  beneficial  than  to 
insist  on  payment  of  the  whole.    And,  if  it 
be  not  the  fact,  it  cannot  be  apparent  to  th« 
judgfSB.    .    .    .    What   principally  vei^h<> 
wiUi  me  in  thinking  that  Lord  Coke  nude 
a  mistake  of  fact  is  my  conviction  that  all 
men  of  business,  whether  merchants  or 
tradesmen,  do  every  Aaj  reeognise  and  set 
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on  the  ground  that  prompt  payment  of  a 
part  of  their  demand  may  be  more  beneficial 
to  them  than  it  would  be  to  insist  on  their 
rights  and  enforce  payment  of  the  whole. 
Kven  where  the  debtor  ia  perfectly  solvent, 
and  sure  to  pay  at  lait,  this  often  ia  so." 
"To  say  that  you  may  receive  something 
which  is  not  mon^, — a  chattel,  for  instance, 
of  inferior  .value, — but  that  you  cannot  re- 
ceive money,  is  to  my  mind  a  very  singular 
state  of  the  law."  Grove,  J.,  in  Goddard  v. 
O'Brien,  L.  R.  9  Q.  B.  Div.  37,  39.  In 
Johnson  t.  Brannan,  6  Johns.  268,  271,  the 
principle  nnder  discussion  is  termed  "the 
rather  unreasonable  rule  of  the  old  law;" 
while  in  Kellogg  v.  Richards,  14  Wend.  116, 
110,  it  is  said  to  be  "technical  and  not  very 
well  supported  by  reason."  Under  the  rule, 
"the  creditor  may  violate  with  legal  im- 
punity his  promise  to  his  debtor  however 
freely  and  nnderstandingly  made.  This  rule 
.  .  .  obviously  may  be  urged  in  violation 
of  good  faith."  Brooks  v.  White,  2  Met. 
283,  286,  S7  Am.  Dec.  96.  **Th6  principle 
erf  law  .  .  .  has  been  loi^  established 
and  is  well  settled;  still  very  little  reason 
can  be  given  for  it"  Mitchell  v.  Wheaton, 
46  Conn.  816,  83  Am.  Rep.  24.  The  rule  is 
"somewhat  harsh,  contrary  to  the  apparent 
intentions  of  parties  in  making  a  compro- 
mise settlement,  and  not  in  harmony  with 
the  dictates  of  natural  justioe.'*  Shaw,  Ch. 
J.,  in  Langdon  T.  Is^don,  4  Gray,  IM, 
189. 

But,  despite  tills  criticism,'  the  rate  has 
surviwd,  in  form  at  least.  It  Is,  of  course, 
impossible  to  have  examined  all  the  eases; 
but,  so  far  as  sudi  examination  has  been 
carried,  the  number  of  cases  in  which  the 
rule  has  been  applied  and  judgment  ren- 
dered for  the  plaintiff,  despite  the  agree- 
ment to  discharge,  is  small  in  comparison 
with  those  in  which  the  courts  have  been 
able  to  discover  sonu  drcumstance,  how- 
ever trifling,  which  could  be  construed  a 
technical  legal  consideration.  The  rule  Is 
not  a  statute,  or  even  a  rule  of  property. 
Its  validity  depends  upon  its  consonance 
with  reason.  While  the  almost  universal 
acceptance  of  it  may  commend  it  to  the 
court  with  ahnost  Irresistible  force,  still  it 
is  open  for  examination  as  to  whether  it 
was  originally  sound,  and  whether  the 
weight  of  the  authority  upholding  it  is  not 
diminished  or  totally  overthrown  by  the 
exceptions  with  which  the  rule  cannot  log- 
ically stand.  Before  reaching  these  ques- 
tions it  is  to  be  considered  whether,  if  orig- 
inally sound,  the  reason  does  not  fail  after 
the  changes  of  three  hundred  years, — a 
proposition  for  the  affirmative  of  which 
there  is  authority.  "There  was  a  time  in 
the  history  of  the  law,  when,  likp  every- 
thing else  of  that  day,  it  was  a  system  of 


metaphy»cs  and  logic,  and  when  the  cause 
was  decided  without  the  slightest  regard  to 
its  justice,  solely  on  the  technical  accuracy 
of  the  pleaders  on  the  several  sides.  De- 
fect of  form  in  the  plea  was  defect  of  right 
in  him  who  used  it.  .  .  .  Payment  of 
debt  and  interest  on  a  bond,  the  next  day 
after  it  fell  due,  was  no  defense  in  a  court 
of  law;  nay,  it  was  no  defense  to  prove 
payment  without  an  acquittance  before  the 
day;  nay,  if  you  pleaded  and  proved  a  pay- 
ment, which  was  accepted  in  full  of  the 
debt,  yet  you  failed  unless  your  plea  stated 
that  you  paid  it  in  full,  as  well  as  that  it 
was  accepted  in  full,  or  perhaps  because 
you  pleaded  It  aa  a  payment  when  you 
ought  to  have  pleaded  it  as  an  accord  and 
satisfaction.  ...  It  is  not  a  century 
since  it  was  solemnly  decided  that,  if  a 
creditor,  finding  his  debtor  In  failing  eir^ 
cumstances,  and  being  afraid  of  losing  his 
debt,  proposed  to  give  him  a  discharge  in 
full  if  he  paid  half  the  money,  and  the 
debtor  borrowed  the^oney  and  paid  the  one 
half  on  the  day  the  bond  fell  due,  and  got 
an  acquittance  in  terms  as  explicit  as  the 
English  language  could  afford,  yet,  if  sued, 
ha  must  pay  the  rest  of  the  debt,  for  it  was 
impossible,  say  the  court,  payment  of  part 
could  be  a  satisfaction  of  the  whole;  but, 
if  part  was  paid  before  the  day,  it  was  a 
good  satisfaction  of  the  wlfole.  ...  It 
avails  little,  then,  to  go  back  to  the  last 
century,  or  further,  to  cite  oases  in  which 
a  matter  was  of  validity  or  effect  according 
as  it  was  couched  in  this  or  that  form. 
Universally  the  law  is,  or  ought  to  be,  that 
the  meaning  or  intention  of  the  parties  is,  If 
it  can  be  distinctly  known,  to  have  effect, 
unless  the  Intention  contravenes  some  well- 
established  principle  of  law."  Milliken  v. 
Brown,  1  Rawle,  301,  307,  398.  "The  rule 
that  payxnent  of  a  smaller  sum  is  not  a 
;  good  accord  and  satisfaction  for  a  larger  one 
.  .  .  was  a  deduction  of  strict  scholastic 
logic  in  the  days  when  money  was  regarded 
as  having  a  fixed  and  unchangeable  value. 
Hence,  a  part  payment  of  money  due  could 
never  logically  be  treated,  even  by  agree- 
ment, as  equivalent  to  a  payment  of  the 
whole.  In  the  business  methods  of  the  pres- 
ent, it  has  come  to  be  recognized  that  mon- 
ey, like  other  commodities,  has  fluctuations 
of  value,  not  only  in  the  general  market, 
liut  also  and  more  especially  to  the  indi- 
vidual. To  a  merchant  with  a  note  comin;; 
due,  96,000  before  3  o'clock  to-day,  which 
will  save  his  commercial  credit,  may  well 
be  worth  more  than  $20,000  to-morrow, 
after  his  note  has  gone  to  protest.  .  .  . 
The  rule  was  always  regarded  as  more  log- 
ical than  just,  and  aa  coming  very  close  to 
a  cnntrn (lift ion  of  the  gp*eral  rule  that  the 
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the  consideration  if  parties  have  agreed 
upon  it."  Ebert  v.  Johns,  206  Pa.  305,  308, 
55  Atl.  1064.  See  Lord  Blackburn  in 
Foakea  v.  Beer,  supra.  "The  absurdity  and 
unreasonableness  of  the  rule  seem  to  be 
generally  conceded,  but  there  also  seems  to 
remain  a  wavering,  shadowy  belief  in  the 
fact,  falsely  so  called,  that  the  agreement 
to  accept,  and  the  actual  acceptance  of,  a 
leaser  sum  in  the  full  satisfaction  of  a 
larger  sum,  is  without  any  consideration  to 
support  it;  that  is,  that  the  new  agreement 
confers  no  benefit  upon  the  creditor.  How- 
ever it  may  have  seemed  three  hundred  years 
ago  in  England,  when  trade  and  commerce 
had  not  yet  burst  their  swaddling  bands,  at 
this  day  and  in  this  country,  where  almost 
every  man  is  in  some  way  or  other  engaged 
in  trade  or  commerce,  it  is  as  ridiculous  as 
it  is  untrue  to  say  that  the  payment  of  a 
lesser  part  of  an  originally  greater  debt, 
cash  in  hand,  without  vexation,  cost,  and 
delay,  or  the  hazards  of  litigation  in  an 
effort  to  collect  all,  is  hot  often — nay,  gen- 
erally— greatly  to  the  benefit  of  the  cred- 
itor." Clayton  Clark,  74  Miss.  400,  509, 
37  L.R.A.  771,  80  Am.  St.  Rep.  521,  21  So. 
566,  22  So.  180.  An  abandonment  of  the 
rule  may  well  be  placed  on  the  broadened 
spirit  of  the  law,  and  upon  the  fact  that  the 
premise  upon  which  it  was  founded,  if  true 
in  the  seventeenth,  is  not  trae  in  the  twen- 
tieth, century. 

In  the  application  of  the  conclusion  of 
Lord  Ellenborough  that  some  possibility  of 
benefit  to  the  creditor  would  furnish  a  con- 
sideration for  the  agreement  to  discharge 
the  balance,  the  courts  have  practically  in 
many  cases  overruled  the  rule  itself,  while 
adhering  to  it  in  form.  Th^  proceed  upon 
the  assumption  that  the  observation  of  Lord 
Coke  that  the  acceptance  of  any  chattel  in 
discharge  of  the  debt  was  a  satisfaction  be- 
cause the  court  could  not  know  the  value  of 
the  chattel  implied  that  anything  except 
money,  though  notoriously  of  less  value  than 
the  debt,  would  furnish  a  consideration  for 
the  agreement.  Some  of  the  grounds  upon 
which  a  parol  agreement  for  discharge  has 
been  held  valid  are,  as  said  in  a  recent  case, 
"interesting  and  amusing."  Dreyfus  v.  Rob- 
erts. 75  Ark.  354,  69  L.R.A.  823,  112  Am. 
St.  Rep.  67,  87  S.  W.  641.  5  A.  4  E.  Ann. 
Cas.  521.  Reference  to  them  would  only 
tend  to  display  in  a  stronger  light  the  dis- 
favor with  which  the  rule  has  been  regard- 
ed, which  sufficiently  appears  from  the  quo- 
tations already  given.  Many  cases  are  dis- 
cussed in  JafTray  v.  Davia,  124  N,  Y.  184, 
II  L.R.A.  710.  26  N.  E.  351.  Others  are  to 
be  found  in  the  general  works  cited  supra. 
But  the  cases  which  hold  that  the  furnishing 
of  security  by  mortga-re.  pled^,  or  notes  of 
a  third  person  for  a  pari  of  the  debt  it  4 
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sufficient  consideration  for  a  discharge  of 
the  residue  are  without  foundation,  ualm 
the  payment  of  money  is  auch  a  considera- 
tion.  These  cases  are  numerous.   Jaffray  t. 
Davis,  supra;  Guild  v.  Butler,  127  Mass. 
390;  Kelli^  T.  Richards,   14  Wend.  116, 
110;  Boyd  T.  Hitchcock,  20  Johns.  76,  II 
Am.  Dec.  247;  Brooks  v.  White,  2  Met.  283, 
37  Am.  Dec.  95;  Keeler      Salisbury,  33  X. 
Y.  648;  Sibree  v.  Tripp,  15  Mees.  A  W.  23; 
Bidder  v.  Bridges,  L.  R.  37  Ch.  Div.  406. 
The  only  purpose  of  security  of  this  son 
is  to  produce  money  for  payment  on  the 
debt,  and  the  only  benefit  to  the  creditor  it 
that  such  may  be  the  result.    If  it  is  not 
beneficial  to  a  creditor  to  receive  one  half 
his  debt  in  cash,  it  is  not  beneficial  to  have 
such  payment  secured.  A  promise  cannot 
beneficial  unles"  the  thing  promised  is.  In 
JalTray  v.  Davis,  supra,  notes  for  one  half 
the  debt,  secured  by  a  chattel  mortga^re. 
were  given  in  discharge  of  the  claim.  The 
discharge  was  held  good,  although  it  appears 
to  be  conceded  that  the  payment  of  oat 
half  in  money  at  the  time  the  notes  were 
given,  upon  the  same  agreement,  would  nnt 
constitute  a  valid  discharge.   Under  the  doc- 
trine of  this  case,  a  one-day  note  for  ow 
half  the  debt,  secured  by  the  pli^l^  of  sn 
equal  amount  In  gold  coin,  would  consti- 
tute a  valid  discharge,  while  the  direct  pay- 
ment of  the  same  amount  in  gold  coin  oould 
not.    It  is  undoubtedly  true  that  the  cred- 
itor may  be  better  oft  with  security  for  one 
half  the  debt  than  with  the  whole  claim  un- 
secured.  It  may  be  true,  as  held  in  Ooddard 
V.  O'Brien,  L.  R.  9  Q.  B.  Div.  37.  that  a 
check,  from  its  negotiable  character,  miy 
be  more  beneficial  to  the  creditor  than  a 
book  account  for  a  larger  sum;  but  no  se- 
curity can  be  more  valuable  or  more  nego- 
tiable than  cash  in  hand.   Scholastic  or  anf 
other  variety  of  logic  which  establishes  the 
sign  to  be  more  valuable  than  the  thing  sig- 
nified, the  shadow  superior  to  the  aubstantv. 
the  possession  of  an  order  for  money  morf 
beneficial  than  the  cash  that  can  be  ob- 
tained upon  it,  is  the  logic  of  unreason. 
When  it  is  held  that  something  whose  onlr 
purpose  and  value  lie  in  it«  capacity  to  re- 
cure  the  payment  of  money  ia  a  sufficient 
consideration  for  an  oral  discharge,  the  rule 
of  Pinnet's  Case  that  the  money  it»e1f  is 
not  such  a  discharge  is  logically  overtump<f. 
The  two  eannot  stand  together.   To  attempt 
to  reconcile  them  by  the  suggestion  of  value 
in  the  paper  on  which  the  mortgage  is  writ- 
ten would  be  as  reasonable  as  to  say  that 
the  signature  of  a  third  party  to  a  note 
"may  be  worth  something  as  an  autograph." 
Curlewis  v.  Clark,  3  Exch.  376,  380.    It  ia 
generally  beneficial  to  a  creditor  to  trans- 
form his  claim  into  money.   Whether,  under 
the  (ircumvtanees,  it  Ja  mora  beneficial  for 
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liim  to  take  part  in  money,  or  ta  retain  the 
claim  for  tfae  whole,  is  for  him  to  decide; 
&ncl  no  sufficient  reaaon  exists  in  logic  or 
morals  why  he  should  he  relieved  fran  an 
iirKreenieot  understandingly  made. 

Difficulty  has  been  found  in  technicalitiea 
of  the  plea  of  accord  and  satisfaction.  Wat- 
son V.  Elliott,  67  N.  H.  Bit,  613.  But  dif- 
ttculties  of  pleading  are  not  now  insupera- 
lile.  If  the  parties  have  settled  and  agreed 
upon  a  discharge,  or  the  application  of 
Bomething  received— money,  or  anything  else 

 in  discharge,  it  is  not  material  whether 

tlie  transaction  "came  under  the  technical 
Appellation  of  payment,  accord  and  satis- 
faction, or  release,  or  under  no  particular 
head  usually  found  in  the  books.    .    ,  . 
And  there  seems  to  be  ntv  reason  why  such 
a   discharge  or  application  should  not  be 
shown  under  the  general  issue,  as  well  as 
payment,  or  accord  and  satisfaction,  if  it 
would  not  come  under  either  of  these  heads." 
Curtis  T.  Egan,  63  N.  H.  611.    The  diffi- 
culty, aside  from  the  technicalities  of  an 
ancient  plea,  arises  from  the  familiar  com- 
mon-law principle  that  a  promise  without 
consideration  cannot  be  enforced.    The  en- 
tire foundation  of  the  application  of  this 
principle  to  the  question  under  considera- 
tion  is  the  assumption   that  Lord  Coke 
thought,  three  hundred  years  ago,  that  the 
payment  of  part  of  a  debt  was  no  consid- 
eration for  a  promise.    But  Professor  Ames 
has  not  only  demonstrated   (12  Harvard 
Taw  Rev.  521-623)  that  this  assumption  is 
not  warranted  by  anything  said  in  Pinnel's 
Case,  or  the  statement  in  the  Commentary 
on  Littleton  (212b),  often  cited  to  the  same 
point,  but  cites  the  explicit  language  of 
Coke  himself  in  Ba^e  v.  Slade,  3  Bulstr. 
182,  to  the  contrary.   The  foundation  of  the 
remarks  in  Pinnel's  Case  he  suggests  to  be 
the  statement  of  Brian,  Ch.  J.,  that  "pay- 
ment of  £10  cannot  be  paj-ment  of  £20."  Y. 
B.  10  Hen.  VII.,  f.  4,  pi.  4.    After  stating 
the  language  of  Pinnel's  Case  quoted  above, 
the  article  continues:    "There  is  no  allusion 
in  any  of  these  remarks  of  the  judges  to  the 
consideration  for  an  assumpsit.    The  word 
'consideration,'  in  its  modern  sense,  was  un- 
known to  Brian,  and  the  action  of  assump- 
sit itself  was  in  his  day  in  the  embryonic 
stage.   To  his  mind,  whether  £10  could  be  a 
satisfaction  of  £20  was  a  question  of  simple 
arithmetic  which  admitted  of  only  one  an- 
swer.  Ten  cannot  he  20.    The  part  cannot 
be  the  whole.    Coke  was  presumably  famil- 
iar with  Brian's  statement.   At  alt  events, 
he  reasoned  in  precisely  the  same  axiomatic 
way:    'It  appears  to  the  judges  that  by  no 
possibility  a  lesser  sum  can  be  a  satisfac- 
tion for  a  greater.'   It  is  sufficiently  obvious 
from  the  similarity  of  the  language  of  Coke 
and  Brian  that  it  never  occurred  to  the  for- 
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mer  that  the  resolution  In  Pinners  Case 
was  basctl  upon  any  doctrine  of  considera- 
tion. But  fortunately  Coke's  opinion  Is  not 
a  mere  nmtter  of  inference.  We  have  his 
own  exi:Iicit  statement  discriminating  in 
the  sharpest  way  between  the  operation  of 
part  pa;  ment  as  a  satisfaction  and  as  a 
consider:: tion.  In  Bagge  v.  Slade,  supra, 
he  said:  'If  a  man  be  bound  to  another  by 
a  hill  in  £1,000,  and  he  pays  unto  him  £500 
in  disoharge  of  this  bill,  the  which  he  ac- 
cepts of  Hocordingly,  and  doth  upon  this  as- 
sume a  id  promise  to  deliver  up  unto  him 
his  said  hill  of  £1,000,  this  £500  is  no  satis- 
faction of  the  £1,000,  but  yet  this  is  good 
and  sufficient  to  make  a  good  promise  and 
upon  a  good  consideration,  because  he  has 
paid  money  £600,  and  he  hath  no  remedy 
for  this  again.'  In  1639  the  obligor  recov- 
ered judgment  upon  a  promise  like  that  in 
the  case  put  by  Coke,  the  court  saying: 
'For  though  legally,  after  the  obligation  is 
forfeited,  £30  can  be  no  satisfaction  for  £60, 
yet  to  have  the  money  in  hia  hands  without 
suit  is  a  good  consideration  to  maintain 
this  action  upon  the  promise.'  Rawlins  v. 
Lockey,  1  Vin.  Abr.  308,  pi.  24."  Other 
cases  are  cited  to  the  same  effect.  12  Har- 
vard Law  Rev.  S23. 

As  has  been  seen,  the  absurdity  of  the  re- 
sults of  the  rule  relied  upon  in  this  case 
has  been  commented  upon  in  case  after 
case;  but  persistence  in  error  under  the 
shadow  of  a  great  name  still  calls  that  right 
which  is  recognized  to  be  wrong.  Can  the 
faulty  structure  stand,  now  that  the  foun- 
dation stone  has  been  removed!  The  con- 
tention is  that  there  is  no  consideration  for 
the  promised  release  or  discharge,  if  less 
than  the  full  amount  of  money  is  paid.  In 
Kidder  v.  Blake,  45  N.  H.  630,  632,  Judge 
Bartlett  quotes  with  approval  this  defini- 
tion :  "  'Consideration*  means  something 
which  is  of  some  value  in  the  eye  of  the  law, 
moving  from  the  plaintiff.  It  may  be  some 
benefit  to  the  defendant  [promisor],  or  some 
detriment  to  the  plaintiff  [promisee] 
Stated  with  greater  elaboration,  "a  valuable 
consideration,  in  the  sense  of  the  law,  may 
consist  either  in  some  right,  interest,  profit, 
or  benefit  accruing  to  the  one  party,  or  some 
forbearance,  detriment,  loss,  or  responsibil- 
ity given,  suffered,  or  undertaken  by  the 
other."  Currie  v.  Misa,  L.  R.  10  Exoh.  153, 
162;  St.  Mark's  Church  v.  Teed,  120  N.  Y. 
683,  586,  24  N.  E.  1014;  Wald's  Pollock, 
Contr.  167.  Professor  Langdell  says  "detri- 
ment to  the  promisee  is  a  universal  teat  of 
the  sufficiency  of  consideration,"  and  regards 
benefit  to  the  promisor  as  "irrelevant  to  the 
question  whether  a  given  thing  can  be  made 
the  consideration  of  a  promise."  lAngdell, 
Contr.  {  64.  Professor  Amen,  in  the  arti- 
cle to  which  reference  has  been  jpade,  an- 
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proves  this  simplifled  d^nition,  but  raiui 
the  question.  What  will  be  understood  bj 
detriment?  He  reaches  the  conclusion  that 
^e  term  should  include  every  act  or  ior- 
bearanee;  while  the  opposite  conclusion  la 
that  certain  acta  or  forbearances,  as  matter 
of  law,  cannot  eonstitute  a  detriment/— that 
a  person  does  not  in  legal  contemplation, 
incur  any  detriment  1^  doing  a  thing  which 
he  was  previously  bound  to  do.  Xangdell, 
Contr.  }  84.  In  the  attempt  to  scientifleallj 
apply  the  rules  of  abstract  logic  to  all  the 
oases  involving  the  question  of  consideration 
since  the  inception  of  the  action  of  assump- 
sit, it  is  Inevitable  that  numerous  eases  will 
be  found  unezplainable  upon  any  tiieory  de- 
dueible  from  such  rules. 

Upon  the  theory  that  the  detriment  to 
the  promisee  which  will  furnish  a  consid- 
eration for  a  promise  is  any  aet  or  forbear- 
ance, Foakes  v.  Beer  and  the  line  of  cases 
following  its  doctrine  are  exceptions  con- 
trary to  principle;  while  whatever  rule  is 
adopted  as  to  acts  or  forbearances  'Uiat,  as 
matter  of  law,  cannot  oonstitute  a  detri- 
ment, numerous  cases  are  fonnd  which  must 
be  recognized  as  exceptions.  It  is  not  nec- 
essary to  consider  further  these  abstract 
discussions  of  the  subject.  It  must  be  and  is 
conceded  that  the  common  definition  of  "con- 
sideration," found  in  the  Reports,  is,  as  above 
stated,  in  substance,  "a  detriment  incurred 
by  the  promisee,  or  a  benefit  received  by  the 
promisor  in  exchange  for  the  promise."  -  If 
any  aet  or  forbearance  by  the  promisee  is 
a  detriment  which  wilt  sustain  a  promise, 
the  sole  question  is  of  sustaining  an  excep- 
tion in  principle  and  following  authority 
which  "originated  in  misconception,  is  re- 
pugnant alitce  to  judges  and  men  of  busi- 
ness, is  not  applied  consistently  to  all  the 
cases  fairly  within  its  scope,  has  been  a 
source  of  highly  artificial  and  technical  dis- 
tinctions, has  been  changed  by  statute  in 
India  and  ten  of  our  states,  and  is  lilcely 
to  be  generally  superseded  by  similar  leg- 
islation." 12  Harvard  Law  Rev.  531.  Un- 
der the  other  definition  of  "consideration," 
the  doctrine  can  l>e  upheld  only  upon  the 
ground  that,  as  matter  of  law,  payment  of 
a  part  of  a  debt  before  it  is  due  cannot  be 
beneficial  to  the  creditor  or  a  detriment  to 
the  debtor.  Upon  either  view,  we  are  met 
merely  by  an '  assumption  of  the  judges, 
which  is  unfounded  in  fact.  Upon  the  ques- 
tion whether  such  payment  is  or  may  be 
beneficial  to  a  creditor,  sufiicient  has  al- 
ready been  said.  There  is  nothing  new  or 
modem  in  the  proposition  that  it  may  be. 
In  Reynolds  r.  Pinhowe  (1595)  Cro.  Eliz. 
429,  the  court  said  of  a  payment  to  the 
creditor:  "It  is  a  l>enefii  unto  him  to  have 
it  without  suit  or  charge."  "Payment  with- 
out suit  or  trouble  of  that  which  is  due  is 
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a  good  consideration.*'    Johnson  v.  Astell 
(1667)  1  Lev.  198.    These  and  other 
expressions,  cited  12  Harvard  Law  Rev.  5!3, 
show  tiiat  the  opinions  of  the  modem  judge* 
before*  quoted,  that  pigment  before  it  can 
be  compelled  may  be  benefleial  to  the  md- 
itor,  are  not  new  diseorerics.    Nor,  if  drt- 
riment  to  the  promisee  is  to  be  iakm  as  Ute 
sole  definition  of  "eonsidentitma"  is  the 
conclusion  that  the  present  parUng  witk 
money  is  no  detrimmt  defensible,  judged  hj 
the  fact  and  the  praotice  of  businen  men. 
When  the  parties  have  made  a  eoatraet  and 
agreed  on  a  oonsideration^ — the  immedisu 
payment  of  a  sum  of  moni^^ — ^it  is  the  re- 
finement of  logic  to  say  that  sneb  pajmmit 
is  no  detriment,  or  to  si^,  as  does  Aldersnn. 
B.,  in  Sibree  v.  Tripp,  15  Mees.  &  W.  23. 
37*  "it  is  not  one  bargain,  but  two;  namelr. 
payment  of  part,  and  an  agreement  witlmu: 
consideration  to  give  up  the  raidue."  Surh 
a  statemmt  is  generally  untrue.    If  A  pays 
B  9S0  on  a  $100  debt,  and  then  requests  B 
to  release  him  from  the  residue,  there  are 
two  contracts  if  B  agrees,  and  no  consid- 
eration for  the  second;  but  anch  ia  not  t)i^ 
transaction  in  fact  when  A  pays  to-day  tan 
in  consideration  of  B's  a^eement  to  dis- 
charge the  whole  debt.   But,  it  is  said,  A 
ia  legally  bound  to  pay  B  the  $50,  and,  sa 
A  only  does  what  he  is  legally  bound  to  iln. 
there  is  no  consideration.  But  the  confusion 
arises  from  a  failure  to  distinguish  between 
legal  and  moral  obligations.    One  may  he 
morally  bound  to  do  precisely  in  terms  &• 
he  agrees;  but  he  is  l^ally  bound  to 
as  a  prsc^cal  proposition,  whatever  the  the- 
ory may  be,  only  what  he  can  be  eompelle.! 
by  law  to  do.    The  common  law  does  n'lt 
compel  men  to  do  as  they  agree.    It  frive« 
damages  for  the  failure  to  perform  lef^i 
or  contractual  duties,  but,  except  in  a  fpv 
instances  only,  can  the  specific  performanre 
of  the  contract  be  enforced.    If  A  owes  F 
a  promissory  note,  no  form  of  action  i* 
known  by  which  B.  can  compel  A  to  pay  it 
when  due.   If  A  does  not  pay  as  promised, 
in  an  action  of  assumpsit  B  can  recover 
damages  because  of  the  breach  of  A's  prom- 
ise.   Since  the  abolition  <d  imprisonment 
for  debt,  the  law  does  not  take  any  8t«p« 
to  compel  A  to  pay  the  damages.    A's  prop- 
erty, if  he  has  any  subject  to  execution, 
the  law  will  seize  and  apply  on  B's  dam- 
ages.   So  that  the  most  that  A,  who  owes 
B  a  note,  can  be  legally  compelled  to  do.  i» 
to  sufl'er  his  property  to  be  applied  to  par 
B's  damages.    As  to  permit  this  is  all  A 
can  be  compelled  to  do,  it  is  all  he  is  le- 
gally bound  to  do.    The  law  does  not  pro- 
hibit his  breach  of  his  contract,  but  leavei 
him  free  to  break  it  if  he  chooses,  givinj! 
the  other  party  the  remedy  of  damapf». 
Chellis  V.  Grimes,  7S  N.  H.  104,  106.  St 
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Atl.  943;  Wiggrtn  v.  Manchester,  72  N.  H. 
576.  S81,  68  Atl.  622;  Cox  t.  Jones.  73  K. 
H.  604,  605,  SS  Atl.  178. 

The  damages  the  law  awards  for  the  non- 
payment of  money  is- interest,  and  for  the 
expense  of  trf>taining  judgment  and  execu- 
tion, eosts.    If  costs  always  equal  the  ex- 
peiBM  of  litigation,  if  interest  is  always 
full  reoompense  for  delqred  pajrment,  and 
if  an  execution  is  always  equivalent  to 
money  in  hand,  then  a  present  part  pay- 
ment of  a  debt  in  cash  is  in  fact  never  bene- 
ficial to  the  creditor  or  detrimental  to  the 
debtor,  and  can  never  be  a  consideration  for 
A  discharge  of  the  balance.   Whatever  the 
conelusions  of  scholastic  logic,  as  men  hav- 
ing some  acquaintuce  with  affairs,  judges 
are  bound  to  know  that  none  of  these  propo- 
sitions  are  always,  if  ever,  true;  and,  as 
they  are  not  always  all  true,  it  cannot  be 
matter  of  law  that  in  a  particular  case  a 
part  payment  was  not  such  a  benefit  to  the 
creditor  or  detriment  to  the  debtor  as  to 
furnish  a  consideration  for  the  creditor's 
SLgreement  of  discharge.   Harriman  v.  Harri- 
man,  12  Gray,  341,  decided  in  1869,  was  a 
suit  on  a  judgment  for  9140.03  recovered  in 
1830.    The  defendant  waa  then  poor  and 
unable  to  pay,  and  the  plaintiff  told  him  if 
be  would  raise  and  pay  $20  he  would  receive 
the  same  in  full  satisfactim  of  the  judg- 
ment. The  defendant  borrowed  and  collected 
$20  and  paid  it  to  the  plaintiff,  who  ac- 
cepted it  in  full  settlement  and  satisfaction 
of  the  judgment,  and  gave  the  defendant  a 
receipt  in  full  of  all  demands.   If  the  de- 
fendant was  poor  and  unable  to  pay,  it  is  to 
be  inferred  nothing  could  be  collected  on 
the  judgment.    As  a  business  proposition, 
the  question  far  the  plaintiff  would  seem  to 
have  been  whether  it  was  more  beneficial  for 
him  to  accept  what  'the  defendant  could 
then  raise  and  pay  In  discharge  of  the  judg- 
ment, or  to  wait  for  an  increase  in  the  de- 
fendant's financial  resources.    There  seems 
no  reason  why  the  plaintiff  should  not  have 
been  permitted  to  decide  this  question,  or 
why  the  receipt  of  money  which  the  defend- 
ant could  not  then  be  compelled  to  pay,  and 
which  the  plaintiff  could  not  obtain  without 
the  defendant's  consent,  should  not  consti- 
tute a  suflBcient  consideration  for  the  agree- 
ment under  which  the  defendant  was  in- 
duced to  part  with  his  money.    But  it  was 
held  to  be  well  settled  that  the  discharge 
was  invalid  for  want  of  consideration.  But 
it  is  now  held  elsewhere  that  acceptance  of 
))art  payment  from  an  insolvent  or  embar- 
rassed debtor  in  full  satisfaction  of  the  claim 
is   founded   on   a   eufUcient  consideration 
{Engbretson  v.  Sciberling,  122  Iowa,  622, 
64  L.R.A.  76,  101  Am.  St.  Kep.  279,  98  N. 
W.  31B;  Melroy  v.  Kemmerer,  218  Pa.  381, 
11  L.R.A.(N.S.)   1018,  67  Aa  699),  and 
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that  the  abandonment  of  the  right  to  go 
into  insolvency  or  to  take  advantage  of  the 
bankrupt  law  furnishes  a  sufQcient  consid- 
eration for  such  a  contract.  Notes  in  100 
Am.  St.  Kep.  441,  442.  The  reason  is  clear 
In  such  cases  tiu  creditor  obtains  money 
that  be  would  not  otherwise  receive,  and 
the  debtor  pays  mon^  for  the  discharge 
which  he  oould  not  be  compelled  to  pay. 
It  is  diflieult  to  see  why  money  so  paid  and 
received  is  not  a  benefit,  despite  the  ol»er> 
vations  of  Lord  Selbome  to  the  eontnuy 
in  Foakes  t.  Beer,  L.  K.  9  App.  Caa.  605, 
613,  614.  It  is  to  be  noted  that  the  exten- 
sion «f  the  exemption  frmn  eueution  in 
modem  times,  as  well  as  the  abolition  of 
imprisonment  for  debt,  creates  a  situation 
in  which  the  debtor,  hy  saerifictng  a  right 
which  the  law  gives  him,  iday  pay  more  or 
teas  upon  a  debt  when  he  can  legally  be 
compelled  to  pay  nothing. 

The  law  does  not  measure  the  adequacy 
of  the  consideration  upon  which  the  parties 
have  agreed.  Wald's  Pollock,  Oontr;  193; 
Langdell,  Oontr.  |  66.  If  a  payment  which 
the  debtor  cannot  be  compelled  to  make  be- 
cause of  lack  of  property  furnishes  a  con- 
sideration, present  payment  which  he  can- 
not be  compelled  to  make  because  of  lack  of 
judicial  piachinery  to  effect  such  result 
must  be  equally  efficacious.  In  the  notes  to 
Cumber  v.  Wane,  I'Smith,  Lead.  Caa.  7th 
Am.  ed.  439,  460,  it  la  doubted  "whether 
the  maxim  that  a  onaller  aum  cannot  be  a 
satisfaction  of  a  larger  debt  could  apply  to 
anything  but  a  bond.  .  .  .  Technically, 
it  would  be  difficult  to  make  it  apply  to 
simple  contracts.  But,  as  a  principle  of  evi- 
dence, this  rule,  which  requirea  for  the  sub- 
stantiation of  aueh  agreements  either  a  sur- 
render of  the  instrument  or  a  legal  release, 
is  a  just,  wise,  and  convenient  rule,  so  great 
is  the  danger  of  fraud  and  mistake."  This 
might  have  been  a  sound  reason  for  a  rule 
of  evidenoe  applying  in  all  eases  of  dis- 
charge claimed  by  anything  but  full  per- 
formance. But  a  payment  of  leas  before 
the  day,  or  in  anotiier  place  at  the  day, 
or  by  a  chattel,  is  not  a  discharge  unless 
so  agreed,  and  the  neeessify  of  the  rule  of 
evidence  is  as  strong  in  the  one  case  as  In 
the  other.  No  such  rule  haa  been  applied, 
nor  does  it  appear  to  have  been  attempted 
to  aupport  the  maxim  on  this  ground  in  the 
adjudged  cases.  The  whole  matter  resolves 
itself  into  one  of  statement.  If  A  holds 
B's  note  for  $100,  there  is  no  reason  in 
law  or  morals  why  he  may  not  sell  it  to  C 
for  $60,  or  to  B.  An  agreement  by  A  to  sell 
to  B,  B's  note  for  any  sum  less  than  there 
is  due  upon  it,  is  open  to  no  objection  aris- 
ing from  the  intricacies  of  the  plea  of  ac- 
cord and  satisfaction,  or  of  any  theory  of 
consideration.  Langdell,  Contr.  |  88. 
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The  facta  ia  the  present  case  arc  not  fully 
reported,  but  enough  appears  to  justify  the 
Buspicion  that  the  case  may  he  within  some 
of  the  exceptions.  It  is  at  least  fairly  in- 
ferable that  the  plaintiff  was  insolvent  and 
had  no  other  property  except  that  covered 
by  the  defendant's  mortgage,  upon  which  an- 
other mortgage  had  precedence.  Wakefield 
could  recover  nothing  out  of  the  property 
without  paying  the  first  mortgage.  The 
plaintiff  was  under  no  obligation  to  sell 
or  assent  to  a  sale  of  the  Enfield  property, 
and,  if  her  consent  to  such  sale  was  part  of 
the  agreement,  there  was  a  sufficient  consid- 
eration under  all  the  cases.  Wakefield  could 
have  sold  his  second  mortgage  to  the  de- 
fendant for  such  a  sum  as  he  saw  fit,  and 
the  fact  that  the  sum  would  not  have 
equaled  the  amount  due  on  the  mortgage 
would  not  have  invalidated  the  contract. 
Wakefield  lived  some  ux  years  after  these 
transactions.  There  is  no  suggestion  that 
he  had  any  purpose  except  to  be  bound  by 
the  contract.  His  executor  brings  tlie  suit, 
and  the  contention  is  that  because  the  par- 
ties regarded  the  transaction  as  payment 
or  discharge  instead  of  a  sale,  or  because 
Wakefield  neglected  to  deliver  the  note  to 
the  plaintiff,  as  it  has  been  suggested  in  ar- 
gument  he  agreed  to  do  (Draper  y.  Hitt,  43 
Vt.  439,  6  Am.  Rep.  292),  the  law  requires 
the  plain  purpose  of  the  parties  to  be  de- 
feated, not  because  of  any  immorality  in  the 
transaction  or  lack  of  power  in  the  parties 
to  make  the  agreement,  but  because  the 
words  they  used  to  describe  what  they  did 
imply  that  it  was  impossible  for  them  to  do 
what  they  in  fact  did.  No  better  guide  for 
the  determination  of  the  rights  of  the  par- 
ties In  a  contract  can  be  discovered  than 
their  purpose  and  intention  in  making  it. 
That  having  been  ascertained,  a  sufficient 
reason  for  defeating  such  purpose  is  not 
found  in  the  misinterpretation  and  misun- 
derstanding of  the  lai^uage  of  a  great  ju- 
rist of  the  seventeenth  century,  however 
long  continued.  The  rule  that  the  payment 
of  a  less  sum  can  never  sustain  an  agree- 
ment to  discharge  a  greater,  because  with- 
out consideration,  however  well  supported 
by  the  authorities,  is  mntrary  to  the  fact 
at  the  present  time,  whatever  the  fact  was 
when  the  rule  originated,  is  based  upon 
misconception,  is  not  founded  in  reason,  and 
cannot  be  followed  without  abandoning  the 
greater  principle  that  reason  is  the  life  of 
the  law.  In  the  words  of  the  court  in  Clav- 
ton  V.  Clark,  74  Miss.  499,  510,  37  L.R.A. 
771,  60  Am.  St.  Rep.  521,  21  So.  S65.  569, 
22  So.  189 ;  "A  rule  of  law  which  declares 
that,  under  no  eircumstancen.  however  fa- 
vorable and  beneficial  to  the  cn-ditor,  or 
however  hard  and  full  of  sacrifice  to  the 
debtor,  can  the  payment  of  a  Ivis  sum  of 
I7L.R.A.(K.S.) 


money  at  the  time  and  place  stipulated  n 
the  original  obligation,  or  afterwards,  for  a 
greater  sum,  though  accepted  by  the  cml- 
itor  in  full  satisfaction  of  the  whole  ddL 
ever  amouut  in  law  to  aatisfaction  of  the 
original  debt,  ia  absurd,  irrational,  unsnp- 
ported  by  reason,  and  not  founded  in  au- 
thority, as  has  been  declared  by  courts  of 
the  highest  respectability  and  of  last  resort 
even  when  yielding  reluctant  assent  to  it. 
We  decline  to  adopt  or  to  follow  it," 

While  there  was  authority  for  the  iniHinic- 
tion  finally  given  the  jury,  the  discussion 
establishes  that  the  instruction  given  and 
the  direction  of  a  verdict  were  erroneont. 
The  verdict  is  set  aside,  and  &  new  trial 
granted. 

Exceptions  sustained. 

Ohaae,  diisaited.  .  The  otlterB  eon- 
curred. 


BfASSACHUSETTS   SUPRB»IB  JTUDI- 
CIAIi  COURT. 

FRANKLIN  H.  GILSON,  Admr.,  etc.,  of 
Mary  E.  Walker,  Deceased, 

V. 

ISRAEL  NESSON. 
(198  Mass.  696,  84  N.  S.  854.) 

Oontract  —  tjonsideratton. 

1.  A  promise  by  a  mortgagee,  on  failure 
of  the  net  proceeds  of  a  sale  of  the  mort- 
fjafjed  property  to  equal  the  debt,  to  taJce 
less  than  the  debt  in  full  discharge  of  it 
is  without  consideration  and  void. 

Same  —  rlfrht  to  rents. 

2.  Acquisition  of  the  right  to  collect  the 
rente  of  mortgaged  property  prior  to  the 
time  when  the  mortgagee  is  entitled  to 
them  under  mortgi^  is  a  sufficient  con- 
sideration for  his  promise  to  accept  the 
amount  received  at  the  foreclosure  aale  id 
satisfaction  of  the  mortgage. 

Appeal  —  sufltafning  Judgment. 

3.  A  judgment  based  on  an  erroneous 
ruling  to  which  exception  was  teken  can- 
not M  sustained  upon  a  ground  not  called 
to  the  attention  of  the  nisi  prius  court. 

(May  20,  1908.) 

I?XCEPTI0NS  by  defendant  to  rulings  of 
J  the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brou^t 
to  recover  the  amount  alleged  to  be  due  on 
a  promissory  note,  which  resulted  in  m 
judgment  for  plaintiff.  Sustained. 
The  facts  are  stated  in  the  opinion. 


Note.  —  As  to  partial  payment  of  an  in- 
debtedness as  a  consideration  for  the  satis- 
faction of  the  entire  debt,  see  Frye  v.  Hub- 
bell,  ante,  1197,  and  annotetion  referred  to 
in  tbe  footnote  thereto. 
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Ibdtessrs.  Whipple,  Sears,  &  Ogden  and 
Alexander  lilncoln,  for  defendant: 

-An  agreement  to  accept,  in  payment  of  a 
debt  already  due  and  payable,  a  aum  less 
'tlia.n  the  full  amount  due,  is  without  legal 
Gonaideration  and  nudum  pactum. 

Curran  v.  Rummell,  118  Mass.  482;  War- 
ren V.  Hodge,  121  Mass.  106. 

A.  variation  in  the  mode  of  payment  will, 
however,  furnish  a  good  consideration. 

Brooks  V.  White,  2  Met.  285,  37  Am.  Dec. 
96 ;  Bowker  t.  Childs,  3  Allen,  434. 

The  policy  of  the  law  is  to  permit  the 
making  of  modified  contracts,  which  both 
parties  desire  to  make,  rather  than  to  force 
the  injured  party  to  resort  to  an  action 
for  damages  for  failure  to  perform  the  orig- 
inal contract. 

Peck  V.  Requa,  13  Gray,  407;  Munroe  T. 
Perkins,  9  Pick.  298,  20  Am.  Dec.  475; 
Holmes  v.  Doane,  9  Cush.  135;  Rogers  v. 
Rogers,  139  Mass,  440,  1  N.  E.  122;  Hast- 
infjs  V.  Lovejoy,  140  Mass.  261,  54  Am.  Rep. 
462,  2  N.  E.  776;  Abbott  T.  Doane,  163  Mass. 
433,  34  L.R.A.  33,  47  Am.  St.  Rep.  46S. 
40  N.  E.  197. 

A  mortgagor,  so  long  as  he  remains  in 
possession  or  until  actual  entry  by  the 
mortgagee,  may  receive  the  rents  and  profits 
from  the  mortgaged  premises  to  his  own 
use,  and  is  not  liable  to  aecomit  therefor 
to  the  mortgagee. 

Gibson  v.  Farley,  16  Mass.  2S0;  Massa- 
chusetts Hospital  L.  Ins.  Co.  t.  Wilson,  10 
Met.  126;  Hammond  t.  Thompson,  168 
Mass.  631,  47  N.  E.  137. 

A  promise  may  be  accepted  in  satisfaction 
of  a  previous  contract. 

1  Am.  ft  Eng.  Enc  Law,  2d  ed.  p.  423; 
Stults  T.  Newhall.  118  Mass.  98. 

An  agreement  to  accept  a  new  promise 
in  satisfaction  means  nothing  more  than  an 
agreement  to  waive  the  prior  obligation. 
Whether  such  a  waiver  was  made,  is  a 
question  simply  of  intention,  such  inten- 
tion to  waive  being  by  no  means  unusual. 

Rogers  v.  Rogers,  supra;  Alden  v.  Thur- 
ber.  149  Mass.  271,  21  N.  E.  312. 

Mr.  Clarence  Alfred  Bunker,  for  plain- 
tiff: 

The  defendant,  having  put  in  practically 
the  identical  evidence  to  the  admission  of 
which  an  exception  was  taken,  could  not 
have  been  prejudiced  by  such  admission; 
and  the  exception  must  be  overruled. 

Nixon  V.  Hammond,  12  Cush.  289;  Nelson 
r.  Boston  &  M.  R.  Co.  155  Mass.  356,  29 
N.  E.  686;  Morrison  v.  Lawrence,  186  Maes. 
466.  72  N.  E.  91;  McGonigle  v.  Victor  H.  J. 
Belleisle  Co.  186  Mass.  310,  71  N.  E.  569; 
Scaplen  v.  Blanchard,  187  Mass.  73,  72  N. 
E.  346. 

The-  recitals  in  the  foreelosuro  deed  and 
17L.RJ^.(N-S.> 


affidavit  were  not  conclusive,  and  did  not 
operate  as  an  estoppel  in  this  action. 

O'Connell  v.  Kelly,  114  Mass.  97;  Claflin 
V.  Boston  &  A.  R.  Co.  157  Mass.  489,  20 
L.R.A.  638,  32  N.  E.  659. 

A  recital  in  a  deed  can  be  relied  apon 
only  in  an  action  upon  the  deed  between  the 
parties  to  it. 

Merrifield  v.  Parritt,  11  Cush.  590. 

The  doing  of  a  thing  which  the  promisor 
is  already  bound  to  do  is  not  suffidrat  oon- 
sideration  to  support  a  contract. 

Jennings  T.  Chase,  10  Allen,  526;  Special- 
ty Glass  Co.  T.  Daley,  172  Mass.  460,  52 
N.  E.  633. 

Hammond,  ddivered  the  opinion  of 
the  court: 

Under  the  original  contract,  the  defendant 
was  to  pay  the  amount  of  the  note,  and, 
in  case  of  default,  the  plaintiiTs  intestate, 
Mrs.  Walker,  had  the  right  to  foreclose  the 
mortgage  and  apply  the  net  proceeds  to  the 
payment  of  the  note,  rendering  the  surplus, 
if  any,  to  the  defendant;  and,  by  the  ex- 
press terms  of  the  mortgage,  the  defendant 
was  to  pay  upon  demand  all  reasonable  ex- 
penses of  foreclosure. 

By  the  terms  of  the  new  contract 
but  little  change  was  made.  The  promise 
contained  in  the  defendant's  note  to  McLoud 
to  pay  the  foreclosure  proceedings  is,  in  sub- 
stance, the  same  as  that  contained  in  his 
mortgage,  and  there  was  no  change  in  that 
respect.  The  new  contract  also  provided 
that  any  surplus,  after  paying  the  note  and 
expenses  should  go  to  the  defendant.  Here, 
also,  there  was  no  change.  This  is  not  a 
case  where  the  debtor,  stilt  having  an  in- 
terest in  the  security,  whether  real  or  per- 
sonal, agrees  to  surrender  his  interest  to 
the  creditor  upon  his  agreeing  to  take  the 
same  in  full  payment.  In  the  case  before 
us  there  was  no  surrender  of  the  defendant's 
interest  in  the  security.  It  is  said,  however, 
by  the  defendant,  that  he  had  given  up  his 
right  to  procure  bidders.  But  we  do  not  so 
construe  the  agreement.  It  is  true  that, 
notwithstanding  the  land  had  been  at- 
tached, he  had  still  an  interest  in  it,  but, 
as  stated  before,  he  had  not  agreed  to  give 
up  his  interest  absolutely;  and  while,  un- 
der the  circumstances  disclosed,  it  may 
properly  be  inferred  that  he  did  not  intend 
to  have  anything  more  to  do  with  the  sale 
of  his  interest,  and  that  the  plaintilTs  in- 
testate supposed  that  was  his  intention, 
still  we  do  not  think  that  such  an  intention 
and  supposition  were  a  part  of  the  contract. 
The  defendant  had  not  released  any  right  to 
make  all  reasonable  efforts,  either  by  way 
of  procuring  bidders,  or  in  any  other  way, 
to  increase  the  Bum  for  which  the  land 
should  be  sold. 
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In  short,  after  the  new  contract  the  par- 
ties in  all  these  respects  stood  as  before. 
After  the  eontraet,  as  before,  the  debtor 
bad  the  tame  interest  in  the  land,  was  enti- 
tled to  the  surplus  proceeds  of  the  fore- 
closure sale,  had  the  right  in  all  1^1  ways 
to  increase  those  proceeds,  and  was  under  an 
obligation  to  pay  the  reasonable  foreclosure 
proceedings.  The  only  change  was  that  the 
plaintiff's  intestate  had  agreed  in  a  certain 
contingency,  to  wit,  the  failure  of  the  net 
proceeds  of  the  sale  to  equal  the  debt,  to 
take  less  than  the  debt  in  full  discharge  of 
it.  Such  a  promise  is  Toid  without  a  luffi- 
cient  conBideration,  and  thus  far  no  raHd 
consideration  appears. 

If,  therefore,  tiie  case  stopped  here,  the 
objection  that  there  was  no  consideration 
for  the  new  agreement  set  up  in  defense 
should  be  sustained.  But  the  case  does 
not  stop  here.  The  record  reeites  that 
the  defendant  also  agreed  with  the  plain- 
tiff's intestate  "to  allow  her  to  collect  the 
rents  from  December  SI,  1903,  and  .  .  . 
nhe  did  collect  the  rents  from  that  day  un- 
der the  agreement  with"  the  defendant. 
The  entry  to  foreclose  the  mortgage  was 
not  made  until  January  30,  1904.  In  the 
absence  of  any  evidence  to  the  contrary,  the 
rents  belonged  to  the  defendant  until  the 
entry  by  the  mortgagee;  and  we  construe 
this  record  to  mean  that  the  plaintiff's  in- 
testate,  by  virtue  of  the  agreement  with 
the  defendant,  collected  rents  to  which  oth- 
erwise she  would  not  have  been  entitled, 
and  that  this  right  to  the  rents  was  re- 
ceived as  a  part  of  the  general  agreement 
about  foreclosure.  If  this  be  the  proper 
interpretation,  then  it  ia  plain  that  the 
right  to  collect  these  rents  was  a  sufficient 
consideration  for  the  agreement. 

The  presiding  judge  ruled  that  "the 
alleged  agreement  of  Mrs.  Walker,  if  made, 
was  without  eonsideratioD."  We  under- 
ntand  this  to  be  a  ruling  that,  as  matter  of 
lew,  upon  any  warrantable  view  of  the  evi- 
dence there  was  no  valid  consideration  for 
the  agreement.  For  reasons  above  stated, 
the  ruling  was  erroneous. 

It  is  tirgited,  however,  1^  the  plaintiff, 
that,  even  if  the  ruling  was  erroneous,  and 
even  if  there  was  an  accord  upon  a  valid 
oonsideration,  still,  inasmuch  as  there  is 
no  evidence  that  the  defendant  ever  paid 
the  foreclosure  expenses  as  he  agreed,  there 
hnn  been  no  satisfaction;  and  that  accord 
without  satisfaction  is  no  bar  to  an  action 
upon  the  original  cause  of  action.  Even  if 
it  be  assumed  that  in  this  case  not  the 
promise,  but  the  performance  of  the  prom- 
ise, to  pay  the  reasonable  foreeloBure  pro- 
ceedinfTR.  formed  a  part  of  the  accord  (see 
Bigelow  V.  Baldwin,  1  Gray,  245,  and  Field 
V.  Atdricli.  162  Mass.  687,  S9  N.  E. 
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still  it  does  not  appear  that  the  ease  was 
decided  by  the  court  upon  that  ground,  nor 
that  the  question  whether  there  liad  been 
satisfaction  was  called  to  the  attention  of 
the  court.  Under  the  circumstaneea,  we 
think  that,  inasmuch  %b  the  exception  of 
the  defendant  to  the  ruling  made,  upon 
which  evidently  was  based  the  decision  of 
the  case,  was  sttftaiaed,  there  thoiild  be  a 
new  triiJ. 
Exceptions  sustained. 


TEXAS  OOUBT  OF  CRDtflNAIi  AP- 
PKAIiS. 

BOBERT  HANKS,  Appt, 

T. 

STATE  OF  TEXAS. 

(—  Tez.  Orim.  App.  — .  Ill  B.  W.  40S.) 

Gaming  —  card  playing  —  betting. 

Playing  cards  for  money  on  a  blanket  in 
a  shed  as  an  attachment  of  a -dance  does 
not  warrant  conviction  under  a  statute  pro- 
viding that  any  person  who  shall,  for  the 

SurpoBC   of  gaming,   exhibit  any  gaming 
ible,  bank,  or  device,  shall  be  goilty 
feliH^. 


(June  «,  1908.) 


Case  Note.  —  Card-game  paraphemaUa 
OB  a  gaming  device,  vfUhin  a  eUstute 
against  gaming. 

This  note  is  oonfined  to  eases  involving 
statutes  similar  to  that  upon  which  the 
decision  in  Haitks  t.  State  turned;  that 
is,  statutes  making  it  unlawful  to  set  np, 
keep,  or  exhibit  gaming  or  jpunbling  de- 
vices; and  the  word  "device"  is  intcrprcteiJ 
as  meaning  the  tangible  thing  with  which 
the  game  of  chance  is  played,  as  distin- 
guished from  the  game  itself. 

The  cases  are  not  at  all  agreed  upon  the 
propoaitifHi  here  annotated,  and  the  dif- 
ficulty springs  chiefly  from  the  fact  that  a 
card  gune  requires  for  its  playing  no  spe- 
cial or  peculiar  device  other  than  a  pack 
of  cards,  and  this  is  as  frequently,  if  not 
more  frequently,  used  for  innocent  amuse- 
ment, than  for  gambling.  However,  it  may 
be  said  that  the  weight  of  authority  in- 
clines decidedly  to  the  view  that  a  pack  of 
cards  and  the  table  at  which  the  gftine  is 
played  are  "gambling  devices'*  when  used 
for  gambling  purposes. 

In  Toney  v.  State,  61  Ala.  1,  where  the 
statute  extended  to  "any  table  for  gaming, 
of  whatsoever  name,  kind,  or  description," 
a  pine-t»ard  table,  without  "any  designs  or 
devices"  on  it,  was  held,  when  used  for 
gambling  at  cbuckeluck  (played  with  cards 
and  dlee)t  within  the  statute.  And,  under 
a  statute  of  like  import,  in  Wren  v.  State. 
70  Alp,.  1,  an  ordinary  table  at  which  draw 
poker  was  played  for  gain  was  held  a  gam- 
ing table.   So,  in  Bibb  v.  SUte,  84  Ala.  13. 
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APFEiAL  by  defendant  from  a  judgment 
of  the  District  Court  for  TravU  County 
convicting  him  of  keeping  and  exhibiting  a 
gaining  table  and  bank  for  the  purpose 
of  gaming.  Bevened- 
Tlie  facta  are  stated  in  the  opinion. 
Mr.  Henry  f^nlk,  for  appellant: 
ThA  charge  must  set  forUi  the  law  appli- 
cable to  the  ease  charged  in  the  indictment. 

Beed  t.  State^  89  Tex.  App.  449,  16  S. 
W.  99. 

Where  the  misconduct  of  the  jury  has  been 
such  that  the  defendant  has  not  received  a 
fair  trial,  a  new  trial  should  be  granted. 

Snuth  T.  State,  42  Tex.  444;  Ysaguirre  r. 
SUte,  42  Tex.  Oim.  Bep.  268,  68  S-  W. 
1006;  Hughes  r.  State,  43  Tex.  Crim.  Sep. 
611,  67  a  W.  104,  44  Tex,  Crim.  Rep.  296, 
70  S.  W.  746;  Banna  t.  State,  46  Tex.  Crim. 


Rep.  5,  79  S.  W.  544;  Dixon  v.  SUte,  46 
Tex.  Crim.  Rep.  154,  79  S.  W.  310;  Logan 
V.  State.  46  Tex.  Crim.  Rep.  673,  81  S.  W. 
721;  Wittslow  T.  State  (Tex.  Crim.  App.) 
98  8.  W.  21. 

The  jurors'  discussion  of  appellant's  fail- 
ure to  testify  constitutes  misconduct  war- 
ranting a  new  trial. 

Carroll  t.  State.  50  Tex.  Crim.  Rep.  486, 
98  S.  W.  859;  Fults  v.  State,  60  Tex.  Crim. 
Rep.  602,  98  S.  W.  1057. 

Mr.  SoSm  Brackenrldge  also  for  ap- 
pellant. 

Mr.  F.  J.  MoCord  for  the  SUte. 

Bwnsey,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  indicted  in  the  district 
oonii  of  Travis  county  on  a  charge  that  he 


4  So.  276,  turning  on  a  similar  statute,  it 
was  said  that  the  statute  was  "aimed  at  the 
use  to  which  the  table  is  appropriated.  Any 
table  used  for  gaming,  without  regard  to  its 
appliances  or  adaptation  to  any  particular 
game,  is  included  in  the  statute."  (What 
was  the  character  of  the  table  or  of  the 
game  played  does  not  appear.) 

The  effect  of  a  ruling  made  in  Owens  v. 
State,  62  Ala.  213,  upon  the  trial  court's 
action  in  granting  and  refusing  certain  in- 
structions, seems  to  be  that  it  is  necessary 
to  show  that  some  game  was  at  some  time 
actual^  placed  upon  tbe  table.  The  evi- 
dence in  this  case  showed  that  defendant 
took  the  prosecuting  witness  to  his  (de- 
fc3idant's)  bedroom,  produced  a  pack  of 
cards  then  lying  on  a  "plain  pine  table," 
and  offered  to  bet  the  witness  that  he  could 
so  shuffle  the  cards  as  to  cause  certain  of 
them  to  turn  up  in  a  named  order.  The  bet 
was  not  taken  up,  nor  was  it  shown  tiiat 
any  game  was  at  any  time  played  upon  the 
table.  Under  this  evidence,  it  was  held, 
an  instruction  was  too  broad  which  charii^d 
the  jury  that  to  "constitute  a  gaming  table, 
it  is  not  necessary  that  any  game  should 
ever  have  been  played  on  the  table,  if  it 
was  kept  and  exhibited  for  that  purpose." 

In  Friable  v.  State,  1  Or.  264,  a  pack  of 
cards  was  held  a  gambling  device  within  a 
statute  which,  in  the  words  of  the  court, 
prohibited  "all  gambling  with  cards  and  all 
gambling  devieea,"  the  proof  showing  the 
playing  of  poker  for  money  on  a  "card 
table." 

State  V.  Mann,  2  Or.  239,  followed  in 
State  V.  Gitt  Lee,  6  Or.  425,  in  holding 
that  "a  game  of  cards  commonly  called 
poker"  is  not  a  "device."  within  the  mean- 
ing of  a  statute  prohibiting  the  setting  up 
oi  a  gambling  device,  illustrates  the  dis- 
tinction between  the  intanf^ble  thing,  the 
"game,"  and  the  tangible  thing,  the  cards 
with  which  the  game  is  played;  a  distinc- 
tion pointed  out  above  in  prescribing  the 
limits  of  this  note. 

In  Irvin  v.  State,  62  Fla.  61,  41  So.  785. 
10  A.  ft  E.  Ann.  Cas.  1003,  where  the  »tat- 
ute  made  it  unlawful  to  keep  or  maiutain 
17  L.R.A.(N.8.) 


^  a  "gaming  table  or  room,  or  gaming  im- 
I  plements    or    apparatus,    .    .    .    for  the 
j  purpose  of  gaming,"  it  was  lield  that  it 
was  the  use  to  which  the  table  was  put, 
I  r^^rdless  of  its  structure,  that  was  deter- 
minative of  the  question  whether  or  not  it 
was  a  "gambling  table;"  and,  the  proof 
showing  the  playing  of  poker  with  chips  at 
an  ordinary  table,  a  conviction  might  be 
1  had. 

Jones  V.  Territory,  6  Okla.  536,  49  Pae. 
935,  a  prosecution  for  permitting  gambling 
tables  to  be  set  up  and  used  in  a  house 
under  defendant's  control  holds  an  ordinary 
table  to  be  a  gambling  device  if  used  in  the 
playing  of  poker  for  gain,  when  gambling 
at  such  game  is  prohibited.  The  indict- 
ment was  drawn  under  a  section  of  the  stat- 
ute prohibiting  the  permitting  of  "any  gam- 
ing table,  bank,  or  gaming  device,  prohibited 
by  }  1"  (the  section  which  prohibited  the 
playing  or  carrying  on  of  poker). 

The  1st  section  of  the  Wisconsin  gaming 
statute  made  it  unlawful  to  "set  up  or  keep 
any  table  or  gaming  device,"  enumerating 
"faro  bank,  roulette,  equality,  or  any  kind 
of  gambling  table  or  device,  adapted,  de- 
vised, or  designed  for  the  purpose  of  play- 
ing any  game  of  chance  for  money  or  prop- 
erty;" the  3d  section  prohibited  the  permit- 
ting of  any  of  these  devices  on  one's  prem- 
ises for  gaming;  the  4Ui  section  was  di- 
rected against  anyone  who  "suffers  any  game 
or  games  whatsoever  to  be  played  for  gain 
'upon  his  premises  by  means  of  any  fining 
device  or  machine  of  any  denomination  or 
name  whatever;'"  the  6th  section,  express- 
ly naming  cards,  nrovided  punishments  for 
the  violation  of  ttie  provisions  of  the  4th 
section.  In  State  v.  Lewis,  12  Wis.  435,  it 
was  held  that  these  sections  divided  gaining 
devices  into  two  classes, — those  used  solely 
for  gaming,  covered  by  the  let  section,  and 
those  which  may  or  may  not  be  so  used,  and 
covered  by  the  4th  section;  and  consequent- 
ly, a  prosecution  under  the  4th  spct'on,  for 
suffering  a  game  for  gain  to  be  playeii  "by 
means  of  cards  then  and  there  used  as  a 
gaming  device,"  was  sustainable. 

Jones  T.  SUte,  80  Miss.  181.  31  So.  681, 
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did  then  and  there  unlawfully  keep  and  ex- 
hibit, for  the  purpose  of  gaming,  a  gaming 
table  and  bank.  This  indictment  was  re- 
turned,  and  prosecution  began  and  conclud- 
ed, under  article  388a,  chap.  49,  p.  108,  of 
the  acts  of  the  30th  le^slature.  This  arti- 
cle is  aa  follows;  *7f  any  person  shall  direct- 
ly or  as  agent  or  employee  for  another,  or 
through  any  agent  or  agents,  keep  or  exhibit 
for  the  purpose  of  gaming,  any  policy  game, 
any  gaming  table,  bank,  wheel,  or  device  of 
any  name  or  description  whatever,  or  any 
table,  bank,  wheel,  or  device  for  the  purpose 
of  gaming  which  has  no  name,  or  any  slot 
madiine,  any  pigeon-hole  table,  any  jenny- 
lind  table,  ten-pin  alley  or  table  or  alley  of 
any  kind  whatsoever,  regardless  of  the 
name  or  whether  named  or  not,  or  of  the 


number  of  pins,  balls,  or  rings  used  for  gam- 
ing, shall  be  guilty  of  a  felony,  and,  upcm 
convietifm,  sh^I  be  punished  by  oonflnement 
in  the  penitentiary  not  less  than  two  nor 
more  than  four  years,  regardless  of  whether 
any  of  the  above-mentioned  games,  tables, 
banks,  alleys,  wheels,  deriees,  or  slot  ma- 
chines are  licensed  1^  law  or  not.  Provided: 
that  any  anch  alley,  table,  bank,  wheel,  ma- 
chine, or  device  shall  be  ocm«dered  as  used 
for  gaming,  if  the  taUe  fees,  alley  fees,  or 
money  or  anything  of  value,  is  bet  thereoD." 

There  are  many  questions  raised  in  the 
record  as  grounds  why  this  judgment  at 
conviction  shonld  be  reversed;  but,  in  view 
of  the  conclusion  to  whidi  we  have  arrived, 
it  becomes  unnecessary  to  consider  any  of 
them,  except  the  single  proposition  that  the 


involving  a  statute  making  it  unlawful  tn 
keep  or  exhibit  "any  game  or  gaming  tabln 
commonly  called  A  B  C  or  E  O,  roulette, 
.  .  .  or  any  faro  bank  or  other  game, 
gaming  table,  or  bank  of  the  same  or  like 
kind,  or  any  other  kind  or  description  under 
any  other  name  whatever,"  seems  to  as- 
sume, in  deciding  a  point  not  relevant  here, 
that  an  ordinary  table,  when  used  for  play- 
'.ns  Doker  for  money,  is  a  gaming  table.  A 
similar  case  is  Bawls  v.  State,  70  Miss.  739, 
12  So.  684. 

Aiid  Stetter  v.  St^te,  77  Neb.  777,  110 
N.  W.  761,  where  the  question  was  as  to 
the  sufficiency  of  the  evidence  to  establish 
the  keeping  of  the  device  and  gambling  nt 
the  same,  neems  to  take  for  granted  that  a 
poker  outfit  may  be  within  a  statute  con- 
demning the  setting  up  or  keeping  of  "any 
naming  table,  faro  bank,  keno,  or  any  kind 
of  paniblinp  table,  or  gambling  device,  or 
framing  machine  of  any  kind  or  description, 
under  any  denomination  or  name  whatso- 
ever, adapted,  devised,  and  designed  for  th« 
purpose  of  playing  any  game  of  chance." 

In  Com.  V.  Wyatt,  6  Rand.  (Va.)  694, 
mi»taining  a  conviction  for  ''keeping  and 
exhibiting  a  gaming  table  called  blind  haz- 
ard, alias  haphazard,"  under  a  statute  di- 
rected against  "every  keeper  or  exhibitor 
of  any  of  the  tables  commonly  called  A  B 
C  or  E  O  tables,  or  faro  bank,  or  any  other 
gaming  table  of  the  same  or  like  kind  un- 
der any  denomination  whatsoever,  or  wheth- 
er the  same  be  played  with  cards  or  dice  or 
in  any  other  manner  whatsoever,"  the  words 
of  the  statute  "of  the  same  or  like  kind" 
were  interpreted  to  mean  games  having, 
in  common  with  the  games  specially  enumer- 
ated, the  attribute  that  the  chances  pre- 
ponderate in  favor  of  the  exhibitor,  and,  as 
"blind  hazard**  (played  with  cards)  was  a 
game  in  which  tiie  chances  favored  the  ex- 
hibitor, the  prosecution  was  maintainable. 

Following  this  case,  Nuckolls  v.  Com.  32 
Gratt.  884,  held  a  prosecution  would  not 
lie  for  "keeping  or  exhibiting  a  gaming 
table,"  where  the  proof  showed  draw  poker 
was  played;  for  in  this  game  the  chances 
are  equally  balanced.  Upon  this  theory, 
then,  the  question  whether  a  card-game 
17L.R.A.(N.S.) 


outfit  is  or  is  not  a  gambling  device  will 
depend,  not  alone  upon  whether  it  is  used 
for  gambling,  but  upon  the  nature  of  the 
gambling  game  that  is  played. 

State  V.  Hardin,  1  Kan.  474,  turned  upon 
the  question  wheljier  a  padc  of  cards  was 
a  gaming  device  when  used  for  gambling, 
within  a  statute  making  it  unlawful  to 
"set  up  or  keep  any  table  or  gambling  de- 
vice, commonly  called  ABC,  faro  bank.  B 
O,  roulette,  equality,  or  any  kind  of  gam- 
bling table  or  gambling  device,  adapted,  de- 
vised, and  designed  for  the  purpose  of  play- 
ing any  game  of  chance  for  money  or  prop- 
erty.'* ^e  court  held  a  pack  of  cards  waa 
not  within  the  statute,  putting  its  decision 
on  the  words  "devised  and  designed,"  hold- 
ing that,  while  a  pack  of  cards  was  adapted 
for  gambling,  it  was  not  devised  and  de- 
sign^ for  such  purpose;  and  that  the  gen- 
eral words  of  the  statute  are  to  be  limited 
to  devices  of  a  "similar  character  and,  like 
them,  designed  solely  for  gambling  pur- 
poses." Tus  case  is,  however,  in  the  ex- 
tent to  which  it  goes,  disapproved  in  State 
V.  Stillwell,  16  Kan.  24,  which  was  a  pro9«^ 
cution  for  betting  at  a  "gambling  device:" 
and  it  is  there  said  that  cards  "may  or 
may  not  be  a  gambling  device,  just  aa  tbev 
are  used  and  intended  to  be  used." 

But  in  Lvle  v.  State,  30  Tex.  App.  118, 
28  Am.  St.  Rep.  893,  16  S.  W.  765,  where 
the  poker  table  which  defendant  was  charged 
with  setting  up  was  a  table  covered  with  a 
cloth,  in  the  center  of  which  was  a  hole 
through  which  were  dropped  the  chips  con- 
stituting the  "rake  off,"  it  was  held  not 
to  be  within  the  statute.  The  court  ea'd 
that  the  table,  to  c<Hne  within  the  statute, 
must  be  one  that  can  be  "bet  at  by  some- 
one beside  the  keeper;  ...  for  it  must 
be  kept  or  exhibited  for  the  purpose  of  ob- 
taining betters.  Penal  Code,  art.  363."  And 
the  test  is  whether  the  parties  playin;; 
could,  under  the  proof,  he  convicteii  of 
"betting  at  a  gaming  table,  under  art.  rt64:" 
but  here  such  conviction  could  not  be  bad 
because  they  "played  and  bet  at  poker.*' 
This  case  is  followed  in  Hairston  v.  State. 
34  Tex.  Crim.  Rep.  346,  30  S.  W.  811,  where 
it  was  held,  a  conviction  for  "exhibiUnc,  for 
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verdict  of  the  jury  and  judgment  of  the 
court  are  unsupported  by  and  contrary  to 
the  evidence.  We  believe  that  the  convic- 
tion ia  unwarranted  and  should  be  act  anide. 
The  following,  substantially,  is  the  evidence 
of  the  case.  W.  R.  Wray,  who  was  con- 
stable of  precinct  No.  2,  Travis  county,  tes- 
tified that,  having  received  information 
that  gaming  was  going  on  among  the  ne- 
groes of  this  community,  he  went  out  one 
night  to  where  there  was  a  negro  dance  go- 
ing on,  and  that,  not  far  from  the  house, 
and  in  a  shed  room  by  a  barn,  he  saw  a 
light;  that  he  and  the  other  persons  with 
him.  Will  Williams,  J.  H.  Allison,  aud 
George  Nixon,  stopped  their  horses  out  a 
piece  in  the  lane;  that  they  went  to  this 
shed  room  by  the  aide  of  the  bam,  and  in 


the  rear  of  same  was  a  crack  running  hori- 
zontally, through  which  all  four  of  them 
looked;  that  not  far  from  the  rear  end  was 
defendant,  whom  be  identified  on  the  trial  a^ 
Robert  Hanks,  and  who  was  sitting  with 
his  face  towards  party ;  that  to  his  side  was 
sitting  Peter  Jones  and  another  negro  whom 
he  did  not  know,  and  that  they  were  all 
playing  cards;  that  he  saw  some  money 
stacked  upon  the  blanket  in  front  of  appel- 
lant; tliat  he  saw  appellant  laying-the  cards 
down  in  pairs  of  two;  that  he  saw  the  oth- 
er parties,  Peter  Jones  and  Dave  Mollette, 
put  money  on  the  cards,  and  the  appellant 
take  the  cards  and  money  up  and  then  place 
more  cards  out,  when  Mollette  and  Jones 
wouM  again  put  the  money  on  the  cards  and 
appellant  would  again  take  the  cards  and 


the  purpose  of  gaming,  a  gaming  bank  and 
table,"  vnu  improper  where  the  proof 
Bhowed  "senate  poker"  was  played  at  an 
ordinary  table. 

State  V.  Herryford,  IS  Mo.  377,  was  an 
indictment  drawn  under  a  statute  making  it 
unlawful  to  "permit  any  gaming  table, 
bank,  or  device  prohibited  by  the  15th  sec- 
tion .  .  .  [the  section  involved  in  State 
T.  Oilmore,  infraj  to  be  set  up  or  used  for 
the  purpose  of  gaming  in  any  house  .  .  . 
belonging  or  by  him  occupied;"  and  it  was 
held  that  permitting  a  giune  of  chance  to 
be  played  for  money  with  cards  was  within 
the  statute. 

And  in  a  similar  case,  State  t.  Dyson,  39 
Mo.  App.  297,  arising  under  a  statute  the 
words  of  which  were  ''to  permit  any  gaming 
table,  bank,  or  device  to  be  set  up  or  used 
for  tiie  purpose  of  gaming  in  any  house 
.  .  .  by  him  occupied,"  the  same  ruling 
was  made.  State  v.  Mohr,  65  Mo.  App. 
329,  arising  under  a  statute  similar  to  that 
involved  in  the  last  ease,  is  to  the  same 
effect. 

SUte  V.  Ellis,  4  Mo.  474,  and  State  v. 
Scag^,  33  Mo.  92,  which  were  prosecutions 
for  suffering  the  device  to  be  set  up  on  de- 
fendant's premises,  seem  to  assume,  in  dc' 
ciding  questions  of  pleading,  that  a  pack 
of  cards  may  be  a  gambling  device,  within 
the  meaning  of  substantially  similar  stat- 
utes. 

State  V.  Purdom,  3  Mo.  115,  was  also  a 
prosecution  for  suffering  a  gaming  device 
on  one's  premises,  the  same  being  a  pack  of 
cards;  the  conviction  was  sustained,  but 
here  the  statute  made  special  menUon  of 
"cards." 

Many  early  Missouri  cases  may  be  found 
which  warrant  the  inference  that  a  pack 
of  cards  would  be  a  gambling  device,  with- 
in a  statute  making  it  unlawful  to  set  up 
or  keep  any  table  or  gambling  device  com- 
monly called  ABC,  faro  bank,  E  O,  rou- 
lette, equality,  keno.  or  any  kind  of  gaming 
table  or  gambling  device,  adapted,  devised, 
and  designed  for  the  purpose  of  playing 
any  game  of  chan<»  for  monejr  or  property, 
ami  to  induce,  entior.  or  permit  any  person 
to  bet  or  plav  at  or  U[Kin  any  such  gaming 
IT  LJl.A.(N.S.) 


table  or  gambling  devioe,  or  at  or  upon  any 
game  played,  or  by  means  of  such  t^tc  or 
gambling  device,  or  on  the  side  or  against 
the  keeper  thereof.  In  State  v.  Gilmore,  98 
Mo.  206,  11  S.  W.  620,  a  prosecution  un- 
der this  statute,  it  being  charged  that  de- 
fendant "did  unlawfully  ...  set  up 
and  keep  a  certain  table  and  gambling  de- 
vice, to  wit,  a  certain  table  and  chips  or 
checks  .  .  .  and  certain  cards,  .  .  . 
all  the  same  being  gambling  devioea  adapt- 
ed, devised,  and  designed  for  the  purpose 
of  playing  a  certain  game  of  chance  com- 
monly called  'poker*  for  money  and  prop- 
erty; and  did  .  .  .  entice,  induce,  and 
permit  divers  persons  ...  to  play  at 
and  upon  said  table  and  gambling  device," 
it  was  held,  applying  the  rule  ejualem  gene- 
ric and  construing  the  gambling  act  in  its 
entirety,  that  an  instruction  of  the  trial 
court  that  an  ordinary  pack  of  playing 
cards  aud  poker  chips  is  a  gambling  de- 
vice, if  used  for  playing  a  game  of  chance 
for  money  or  property,  was  improper.  The 
earlier  Missouri  cases  are  referred  to  aud 
disapproved  in  so  far  as  they  assume  that 
a  pack  of  cards  is  a  gambling  device  under 
this  section  of  the  statute;  but  are  ap- 
proved when  confined  to  those  secUons  of 
the  statute  that  relate  to  betting  at  gaming 
devices  and  permitting  the  same  to  be  set 
up  on  one's  premises  for  the  purpose  of 
gambling^ 

This  case  is  followed  in  State  v.  Etch- 
man,  184  Mo.  193,  83  S.  W.  978,  where  an 
indictment  drawn  under  the  same  section 
and  charging  that  the  defendant  "did  .  .  . 
set  up  and  keep  gaming  tables  and  gambling 
devices,  to  wit.  .  .  .  one  poker  table, 
commonly  so-called,  upon  which  are  usDd 
poker  chips,  commonly  Bo-catled,  and  cards 
commonly  called  playing  cards,  which  said 
gaming  tables  .  .  .  were  adapted,  de- 
vised for  the  purpose  of  playing  games  of 
chance  for  money,"  etc.,  was  held  insufii- 
cient,  because  a  poker  table  is  not  within 
this  sectim  of  the  statute,  and  because  of 
the  failure  to  allege  the  device  was  "de- 
vised and  designed." 

In  SUte  V.  Mnthis,  206  Mo.  604,  121  Am. 
St  Rep.  687,  lOS  8.  W.  604,  a  conviction 
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money  up;  that  he  took  the  game  that  they 
were  playing  to  be  monte,  and  that  the  ap- 
pellant Robert  Hanks,  had  charge  of  the 
game  and  waa  dealing  it,  and  that  Peter 
Jones  and  Dave  Mollette  were  betting  at  the 
game.  This  is  substantially  all  the  evi- 
dence. The  statement  of  facts  is  replete 
with  explanations  of  the  game  of  monte, 
how  played,  and  how  many  cards  required 
in  playing,  and  the  difference  between  this 
game  and  the  game  called  "ooon  can;"  but 
the  above  is  practically  the  entire  evidence 
in  the  case,  the  testimony  of  the  other  wit- 
nesses being  in  general  a  substantial  repro- 
duction of  that  of  the  witness  Wray,  which 
we  hava  given  above. 


This  shows,  to  our  mind,  tliat  this  was 
simply  a  game  of  cards  by  a  lot  of  n^roes 
out  in  a  bam  at  night,  and  that  it  fails  to 
bring  the  appellant  within  the  purview  of 
the  law,  which  makes  it  a  felony  to  run  a 
gambling  house.  The  record  shows  that 
informations  were  filed  in  the  county  court 
against  all  the  parties  for  betting  at  a 
game  of  cards,  and  the  testimony,  taken 
together,  is  strong  enough  at  least  to  raise 
a  strong  presumption  of  the  guilt  of  this 
offense;  but  we  do  not  believe  that  these 
negroes,  any  or  all  of  them,  were  guilty,  as 
in  substance  provided,  of  keeping  or  exhibit- 
ing any  one  or  more  of  the  different  garner 
referred  to  in  article  888a  of  our  Penal 


was  Bustuned  under  m  statute  making  it 
unlawful  to  "set  up  or  keep  any  table  or 
gambling  device  commonly  called  ABC, 
nro  bank,  E  O,  roulette,  equally,  keno, 
slot  machine^  stand  or  device  of  whatever 
pattern,  kind,  or  make,  or  however  worked, 
operated,  or  manipulated,  or  any  kind  of 
gajnbling  table-  or  gambling  device  adapted, 
devised,  and  designed  for  the  purpose  of 
playing  any  game  of  chance  for  monfy  or 
property,"  etc.;  the  ittdietment  charging 
that  defendant  "did  ...  set  up  and 
keep  divers  gaming  taMee  and  gambling  de- 
vices, to  wit,  two  poker  tables,  commonly 
■o-called,  one  crap  table,  commonly  so-called, 
upon  which  dice  and  cards  were  used,  which 
said  gaming  tables  and  gambling  devices 
were  adapted,  devised,  and  designed  for  the 
purpose  of,"  etc.  The  evidence  showed  that 
the  "poker  table"  was  a  "round  table"  with 
a  eanvas  oovar,  and  contained  a  drawer 
in  which  were  kept  the  cards,  there  was 
also  a  "slot"  on  the  top  of  it,  throuf^h  which 
were  dropped  chips  ccoistituting  the  "rake 
off."  To  the  argument  of  counsel  that  poker 
does  not  require  a  "table  or  device  of  a  cer- 
tain kind,  and  specially  adapted,  devised, 
and  designed  for  the  playing  of  the  game  of 
poker  alone,"  it  was  replied  that  it  "makes 
no  difference  whether  the  table  on  which  the 
game  of  poker  was  played  was  a  gambling 
device  or  not;  if  it  was  a  table  adapted, 
devised,  and  designed  for  the  purpose  of 
playing  any  game  of  chance  for  money  or 
property;"  and  that  the  "poker  table,  so- 
called,  was  adapted  and  designed  for  the 
purpose  of  playing  games  of  chance,  is 
clearly  shown  by  the  fact  that  games  of 
poker  were  played  thereon.**  This,  it  would 
seem,  is  to  lose  sight  of  the  meaning  at* 
tached  to  the  word  "designed,**  in  State  v. 
Etchman,  supra,  where  it  waa  said  the  words 
"designed"  and  "devised"  are  not  synony- 
mous, and  that  "desi^ipd"  implies  "inten- 
tioned."  To  the  further  contention  that 
poker  "cannot  be  played  by  means  of  a 
table  alone,  but  that  the  thing  that  is 
adapted,  devised,  and  designed  for  the  pur* 
pose  of  playing  such  ^anie  Is  an  ordinary 
deck  of  playing  cards."  it  was  answered 
that  the  "primary  object  of  the  statute 
was  to  prevent  gambling  by  prohibiting  the 
setting  up  or  keeping  any  kind  of  table  «r 
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gambling  device  for  tin  purpose  of  plny- 
ing  any  game  of  chance  for  money  or  pro'p- 
erfy,  and,  although  cards  or  dice  may  d> 
necessary  to  l>e  used  in  conjunction  with 
such  table  or  device  in  order  to  play  such 
game  of  chance,  it  is  none  the  leai  a  gam- 
bling table  or  device  when  xaed  in  con- 
junction with  cards  or  dice  for  the  purpos<^ 
of  playing  a  game  of  chance  for  money  or 
property.**  However,  in  State  v.  Gilmore. 
supra,  ft  was  said  that  the  "ordinary  table." 
the  chairs,  the  chips,  are  but  "adjuncts, 
conveniences,  and  incentives;"  "neither  one 
of  these,  or  all  combined,  is  a  device  fo'- 
playing  such  game.  The  pack  of  cards  is 
the  device  adapted,  devised,  and  designed 
for  playing  the  game  of  chance,  the  tiling 
with  which  the  game  ie*played."  State  v. 
Mathis  may  not  ht  in  conflict  with  Stnte 
T.  Gilmore  and  State  v.  Etchman,  for  the 
statute  involved  in  the  Hathia  Cane  wn< 
somewhat  broader  than  that  involved  in  the 
latter  cases,  and  the  Gilmore  Case  had  refer- 
ence to  the  "cards"  while  the  Mathis  Case 
dealt  with  the  "table;"  but  in  the  Etch- 
man Case;  the  indictment  charged  it  wa-^ 
the  "table"  that  was  the  device;  but  that 
the  table  was  anything  other  than  an  ordi- 
nary table,  or  was  in  any  way  peculiar, 
appears  only  in  the  Mathis  Cose.  None  of 
these  matters,  however,  are  pointed  out  in 
the  Mathis  Case;  and  it  must  be  admitte<l. 
no  matter  what  importance  is  to  be  at- 
tached to  such  distinctions,  that  the  Mathi* 
Case  on  the  one  hand,  and  the  Gilmore  and 
Etchman  Cases  on  the  other,  are  not,  in 
their  reasming.  alttwether  reconcilable. 

Ervtne  v.  Com.  6  Dana,  216,  would  seem 
to  warrant  the  inference,  though  this  is  not 
quite  clear,  that  a  statute  making  it  unlaw- 
ful to  permit  a  "gaming  table  or  bank"  to 
"be  set  up"  or  "kept,"  on  which  there  shall 
be  unlawful  betting  in  a  house  occupied  at 
the  time,  does  not  sustain  an  indictment  fnr 
"permitting  unlawful  gaming  with  card* 
merely." 

This  note  does  not  purport  to  cover  prose- 
cutions for  betting  at  gaming  devices,  or 

Srosecutions  for  maintaining  "gamblinc 
ouses;"  nor  is  it  concerned  with  prose- 
cution for  settiqg  up  the  gune  of  fsm  or 
a  faro  Iwnk. 
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Code;  and  we  mn  nnwilUog  that  any  man, 
under  ibis  lav,  thould  mffer  the  Ignomli^ 
of  onifiiunMiit  in  tke  peaftaatlaiy  under 
the  facte  dleekeed  by  tide  record.  In  this 
case  there  is  no  erideno*  that  appellant 
owned  the  boiiae,  tiut  he  wm  the  lessee  of 
the  hcnue,  ttor  was  there  any  of  tbe  equip- 
ments or  paraphernalia  itt  the  gambling  es- 
tablUhmemtj  nor  does  it  ftppssr,  nnlcis  by 
mere  mmor,  that  these  people  or  anyone 
else  had  ever  played  any  game  at  this 
place  either  before  cnr  since  the  night  in 
question.  Tbe  testimray  was  that  they 
were  playing  cards  on  a  Uuiket  in  a  shed 
room  to  a  bam,— -an  ordinary  game  of  cards 
among  nefcroes  as  an  attachment  of  a  negro 
dance.  We  do  not  believe  that  this  char- 
acter of  misconduct,  however  reprehensible 
in  morals  or  good  taste,  constitotea  in  law 
the  keeping  or  exhibiting  of  any  of  the 
games  referred  to  or  named  in  the  statute, 
or  that  the  state  has  made  a  ease  nnder 
which  any  matt,  black  or  white,  should  be 
derived  of  bis  liberty  and  oonflned  in  the 
penitentiary  as  a  felon. 

So  believing,  it  results  tiuit  tbe  judgment 
of  tbe  court  below  must  be  reversed,  and 
the  cause  remanded;  and  It  !•  so  ordered. 

Brooke,  J.,  absent 


WEST  yiRGINIA  SUPREME]  COURT 
OF  APPEAIiS. 

WILLIAM  N.  TALLEY  et  al. 

V. 

JAMES  H.  FERGUSON,  Trustee,  et  al., 
and 

VICIE  NIOHBERT,  Admnc.,  etc..  of  James 
A.  Nigbbert,  Appt 

(—  W.  Va.  — ^  «2  S.  B.  4M.) 

Trust  —  family  maintenance  —  IntOTeet 
of  beneflclaries. 

1.  In  land  conveyed  to  a  trustee  for  the 
maintenance  of  a  family,  none  of  the  bene- 
ficiaries has  any  distinct  or  separable  in- 
terest, during  the  existence  of  the  trust 
for  that  purpose,  which  he  can  charge  or 
alien. 

Same  oonslroctlon. 

2.  A  grant  to  wife  and  children,  without 
more,  creates  in  the  wife  and  children  in 
being  at  the  time  a  joint  estate  in  equal 
portions;  but  in  a  grant  for  tbe  use  and 
benefit  of  a  wife  and  children,  by  its  terms 
declaring  it  to  be  a  provision  for  tbe  fam- 
ily, any  manifest  indications  which  support 
reasonable  construction  of  a  life  estate  in 
the  wife,  with  remainder  to  the  children, 
will  tie  followed,  and  that  construction 
given,  so  that  after-bom  children  may  talce, 

Headnotes  by  ROBIHBON,  J. 
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and  so  that  the  life  tenant  may  have  suf- 
flcient  income  to  support  t^e  coildren. 

(September  11,  1008.) 

APPEAL  by  defendant  Vide  Nigbbert 
from  a  decree  of  the  Circuit  Court  for 
Kanawha  County  in  plaintiffs'  favor  in  an 
action  brought  to  set  aside  a  deed  of  trust 
and  to  enjoin  tbe  trustee  and  beneficiary 
from  enforcing  the  same.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Payne  &  Payne  and  Berkeley 
Mtnor,  Jr.,  for  appellant: 

The  wife  was  vested  with  tbe  whole 
equitable  estate. 

Wallace  v.  Dold,  3  Leigh,  2S8;  Stinson  v. 
Day,  1  Bob.  (Va.)  436;  Wilmoth  v.  Wil- 
moth.  34  W.  Va.  426,  12  S.  E.  731;  Sea- 
monds  v.  Hodge,  36  W.  Va.  304,  32  Am.  St. 
Rep.  864,  15  S.  E.  156;  Bain  v.  Buff,  76  Va. 
371;  Atkinson  v.  McCormiolE,  76  Va.  791; 
WaUer  v.  Catlett,  83  Va.  202,  2  S,  E.  280; 
MoRby  V.  Paul,  88  Va.  534,  14  S.  E.  33fi: 
Walke  V.  Moore,  96  Va.  729,  30  8.  E.  374 1 
Tyack  t.  Berkeley,  100  Ya.  296,  40  8.  E. 


Ciwe  Vote,  —  Bffeet  of  expreaaton  of  in^ 
tentton  to  make  provtaton  for  famil^t 
upon  ettatea  taken  by  betu^|lofttrfes  of 
tntat,  in  the  dboenoB  of  ooBpreaa  defint' 
tion  thereof. 

This  note  U  limited  In  scope  to  cases 
in  which  an  intention  to  make  provision  for 
a  family  is  directly  expressed  by  the  creator 
of  a  trust,  and  does  not  include  cases  where 
such  intention  is  merely  a  matter  of  in- 
ference, as  where  a  trust  is  created  for  tlw 
Iwneflt  of  a  mother  and  her  idiildren. 

While  trusts  created  (or  the  benefit  of  a 
parent  and  children  are  variously  construed, 
in  the  light  of  varying  provisions  and  cir- 
cumstances, as  giving  a  beneficial  interest 
to  the  parent  and  her  children  then  living 
as  joint  tenants  or  tenants  in  common  to 
the  exclusion  of  after-bora  children,  or  as 
making  provision  for  after-bom  as  well  as 
then  existing  children,  or  as  giving  the  ehil* 
dren  a  share  in  the  income  during  tbe  par* 
ent's  life  with  tbe  remainder  in  fee,  or  as 
giving  the  parent  the  entire  beneficial  in- 
terest the  reference  to  the  children  h?.\ng 
taken  as  simply  indicative  of  the  motive 
which  prompted  the  creation  of  the  trust 
other  instances  are  not  wanting  in  which 
the  provision  made  was  construed,  as  in 
Talut  t.  FimotJsON,  as  giving  the  parent 
a  beneficial  es^te  for  life  wiui  remainder 
to  the  children. 

Thus,  in  Williams  v.  McConico,  36  Ala. 
22,  the  grantor's  declared  wish  "to  make 
permanent  support  for  [bis  daughter]  and 
her  children,"  m  a  deed  of  gift  of  certain 
negroes  in  trust  "for  the  sole  use  and  bf>ne- 
fit  of  my  said  daughter  and  the  heirs  of  her 
body  forever,'*  was  regarded.  In  connection 
with  a  limitation  over  in  ease  the  said 
daughter  should  die  without  an  heir,  as  suf- 
ficient ground  (or  holding  that  bar-ebildreni 
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904;  Honaker  Bau  t.  Duff,  101  Va.  S76,  44 
S.  E.  900. 

In  the  abunce  of  language  specifically  in- 
pluding  after-born  children,  Uie  devise  or 
grant  to  the  children  of  a  named  person,  as 
a  elau,  vesting  immediately,  will  vest  in 
those  only  {n  em  at  the  time  the  devise  or 
grant  takes  effect. 

28  Am.  &  Eng.  Gnc.  Law,  p.  S34;  30  Am. 
ft  Eng.  Enc.  Law,  p.  720;  9  Am.  A  Eng. 
Enc  Law,  p.  133;  Gillespie  v.  Schuman,  62 
6ft.  266;  Hoggv.  Odom,  Dudley  (Ga.)  ; 
Blankenpickler  r.  Anderson,  18  Gratt.  59; 
Tharp  t.  Yarbroug^,  79  Ga.  382,  11  Am.  St. 
Rep.  439,  4  S.  E.  916;  Wild's  CaK,  6  Coke, 
18  b;  Baiid  v.  Brwiklyn,  86  Ga.  709,  12 
LJLA.  157,  12  8.  E.  981;  Shotts  v.  Poe,  47 
Md.  513,  28  Am.  Sep.  486;  Mosby  r. 
Paul,  supra. 

If  the  wife  took  the  whole  equitable  in- 
terest, an  equitable  separate  estate  in  fee 
was  created  in  her,  th«  corpus  of  ^ich  she 
had  the  full  power  to  alien  or  encumber  by 
deed  in  which  her  husband  united,  when 
properly  acknowledged  by  them. 

Radford  v.  Carwile,  13  W.  Va.  572. 

Mr.  J.  E.  Chilton  also-  for  appellants 

took,  as  remaindermen,  the  absolute  prop- 
erty on  the  death  of  their  mother.  It  wa» 
regarded  as  unnecessary  to  determine  wheth- 
er the  daughter  took  the  entire  interest  in 
the  slaves  for  her  life,  or  whether  her  chil- 
dren had,  even  during  the  life  of  their 
mother,  a  right  to  be  supported  b^  the 
services  of  the  negroes,  or  a  share  in  the 
proflts  of  their  lalrar. 

In  May  v.  Ritchie,  6S  Ala.  602,  a  deed  of 
gift  by  which  property  was  conveyed  fn 
trust  for  the  grantor's  married  daughter 
"and  the  heirs  of  her  body,  for  their  sup- 
port and  the  support  of  her  children;  and, 
at  the  lawful  age  of  her  youngest  child, 
after  her  death,  then  tlie  properly  to  be 
equally  divided  among  her  children,"  was 
construed  as  creating  an  estate  for  life  in 
tho  daughter  with  remainder  to  her  chil- 
dren, the  evident  intention  to  provide  for 
the  children  being  permitted  to  override 
the  implication  of  an  estate  tail  arising 
from  the  language  of  the  deed  taken  in  its 
technical  sense. 

Although  not  strictly  within  the  scope 
of  this  note,  reference  may  be  made  in  this 
connection  to  the  case  of  Davis  v.  Hardin, 
80  Ky.  672,  in  which  a  conveyance  by  a  hus- 
band to  a  trustee,  reciting  that  such  trustee 
"liolds  the  legal  title  to  the  said  property 
in  trust  for  the  said  Mary  E.  Jones  [the 
wife]  and  William  P.  Jones  [an  infant 
child]  and  any  other  child  or  children  of 
her  begotten  1^  the  said  David  W.  Jones," 
was  construed  as  creating  a  life  estate  in 
the  wife,  with  remainder  in  fee  to  the  chil- 
dren. The  court  said:  "A  father  makine 
provision  for  hie  child  and  that  child's  chil- 
dren may  well  supposed  to  have  intendi'd 
them  to  take  jointly.  They  are  all  of  his 
blood,  and  the  natural  objects  of  his  boun- 
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Ifassrs.  D.  C.  GaUaber  sad  George 
PrloOf  for  appellees: 
The  wife  took  by  the  deed  <Kie  equal  share 

in  the  property  with  each  of  her  childnni 
then  in  life  and  afterwards  bom  to  her  and 
her  husband. 

Whelan  v.  Reilly,  3  W.  Va.  610;  Phillips 
V.  Ferguson,  86  Va.  609,  1  L.R.A.  S37,  17  I 
Am.  St.  Rep.  78,  8  S.  E.  241;  White  v. 
White,  30  Vt.  338;  Townsend  Towosend, 
166  Mass.  464,  31  N.  E.  632;  R.  v.  Darling- 
ton, 4  T.  R.  797;  Wilmoth  v.  Wilmoth,  34 
W.  Va.  436,  12  S.  E.  731;  Taylor  v.  Watson. 
35  Md.  619;  Hague  v.  Hague.  161  Pa.  643, 
41  Am.  St.  Rep.  BOO,  29  AtL  261. 

The  direction  to  apply  the  mits.  etc:, 
created  an  active  trust. 

Underbill,  T.  1st  Am.  ed.  p.  13.  art.  4,  p. 
876,  note;  Henson  v.  Wright,  88  Tenn.  501. 
12  8.  W.  1035;  Barnes  v.  Dow»  50  Vt  530. 
10  AtL  268  ;  3  Pom.  Eq.  Jur.  1919.  S  lOlt 
note;  Addison  t.  Bowie,  f  Bland,  Ch.  606: 
Stuart  V.  Stuart,  18  W.  Vs.  676;  Bell  v. 
Watkins.  82  Ala.  612.  60  Am.  Rep.  756.  I 
So.  92;  Wills  t.  Foltz.  61  W.  Va.  262.  12 
L.R.A.(K.S.)  283,  66  S.  B.  473. 

ty;  but,  when  a  husband  makes  a  convey 
ance  to  his  wife  and  their  children,  there 
less  reason  to  suppose  that  he  intended  tbev 
should  take  as  joint  tenants,  whereby  his 
bounty  may,  by  her  death,  pass  into  the 
hands  of  a  stranger,  even  as  against  him 
self." 

As  herdnbefore  remarked,  trusts  of  th<- 
kind  under  consideration  are  construed  in 
the  light  of  varying  provisions  and  circuBi 
stances  as  giving  the  parent  and  ehiltin-n 
various  other  beneficial  interests. 

Thus  in  Lindsey  v.  Eckels,  90  Va.  668.  40 
S.  E.  23,  a  conveyance  by  an  aunt  "in  trust 
for  the  following  uses  and  purposes,  to  wit ; 
For  the  use,  support,  and  maintenance  of 
the  said  Rebecca  J.  Lindsey,  Uie  wife  of 
the  said  William  G.  Lindsey,  and  for  thr 
use,  maintenance,  and  education  of  the  issnr 
of  said  William  G.  Lindsey  and  Rebeeea 
J.,  his  wife;  it  being  the  intention  hereof 
that  the  said  Rebecca  J.  Lindsey  shall  bv 
supported  from  said  property  or  the  pro 
ceeds  thereof  during  her  life,  and  that  th'- 
issue  of  the  said  Rebecca  J.  Lindsey  nnd 
the  said  William  G.  Linda^,  during  the 
life  of  the  said  Rebecca  J.  Lindsey,  shall  be 
supported  and  educated  from  the  proce<<d'< 
of  said  property,  and  at  the  death  of  ssiM 
Rebecca  J.  Lindsey  all  the  said  propert)-. 
as  well  as  proceeds  arising  from  the  sanii!. 
to  be  equally  divided  between  or  among  th- 
issue  of  the  said  William  G.  Lindsey  and 
Rebecca  J.  Linds^,"  was  construed  as  giv- 
ing the  mother  and  her  issue  each  an  entit) 
interest  in  the  proceeds  of  the  property  dur- 
ing the  life  of  the  mother,  the  issue  taking 
the  property  in  fee  simple  at  her  death. 

In  Wright  V.  Wright.  104  Va.  8,  51  !^ 
E.  151,  a  conveyance  to  a  trustee  to  hold 
during  tiie  natural  life  of  a  married  vomin 
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Ute  mttonpted  tamt  deed  was  vltra  virea. 
Badford  T.  Oarwile,  18  W.  Va.  672. 

Bobluon,  J.,  deUvered  the  <^iiioii  of 
the  court: 

The  deerae  appealed  from  let  aside  and 
declared  null  ai^  void  a  deed  of  trust  and 
perpetually  enjmned  and  reetrained  the 
trustee  and  beneficiary  from  enforcing  the 
same.  The  land  oorered  the  deed  of 
trust  was  a  valuable  tract  on  the  west  side 
of  the  Kanawha,  in  the  eooaty  of  that  name, 
and  below  and  near  the  mouth  of  CoaL  It 
had  been  eonveyed,  by  deed  dated  April  20, 
1867,  by  Rachael  M.  Tompkins  and  her  chil- 
dren to  Henry  P.  Tompkins,  trustee,  that 
deed  reciting  that  the  said  Rachael  M. 
Tompldns,  the  mother  of  Beverly  Tompkins, 
and  his  brothers  uid  sisters,  the  grantors 
therein,  "being  willing  and  desiiious  of  mak- 
ing a  settlenient  and  provision  out  of  their 
several  interests  and  portions  in  said  estate 
for  the  maintenaaoe  of  the  wife  and  chil- 
dren of  the  said  Beverly  Tompldne,  do  here- 
by grant  onto  Henry  P.  Tompkins,  for  the 
uses  aod  trusts  hereinafter  declared,"  etc., 
with  this  sequent  provision:   "In  trust  that 


he,  the  said  Henry  P.  Tompkins,  will  hold 
the  irnet  of  land  ...  for  the  sole  use 
and  benefit  of  the  wife  and  children  of  the 
said  Beverly  Tompldns,  and  free  from  all 
debts,  demands,  or  claims  upon  him,  the 
said  Beverly  TtHUfdEins;  and  upon  this  fur- 
ther trust  that  he,  the  s«id  Henry  P.  Tomp- 
kins, will  apply  the  rents,  issues,  and  profits 
of  the  tract  of  land  hereby  oonveyed  to  the 
use  and  bendt,  maintenance  and  support, 
of  the  wife  and  children  of  the  said  Beverly 
Tompkins."  The  deed  eont^ns  this  addi- 
tional clause:  ''And  it  is  known  to  the 
parties  making  this  grant  that  the  said 
Beverly  TompUns  is  embarrassed  with  debt; 
and,  it  being  their  intention  as  before  stated, 
to  make  a  provision  for  his  family,  the  s^d 
grantors  do  hereby  expressly  declare  that 
the  property  shall  not  in  any  mode  or  man* 
ner  be  subjected  to  or  made  liable  for  the 
debts  of  tlw  said  Beverly,  either  those  now 
existing  <a  any  that  may  be  created  in  the 
future." 

Later  Henry  F.  Tompkins  resigned  this 
trust.  An  order  was  entered  by  the  circuit 
court  of  the  said  county  appointing  B. 
Tompkins  "trustee  for  Sally  Tompkins  and 


"for  the  joint  use,  benefit,  profit,  and  ad- 
vantage of  herself  and  her  present  and 
future  children  by"  her  present  husband 
was  construed  as  giving  the  mother  and 
children  a  joint  estate  in  the  property  for 
the  life  of  the  mother;  and  it  was  held 
that  the  ecmstmetion  giving  such  interest 
was  not  affected  by  the  fact  that  power 
was  given  to  the  wife  to  appoint  the  re- 
mainder in  fee  by  her  will,  and  to  the  trus- 
tee to  change  the  investement  with  the 
wife's  consent,  to  be  held  upon  the  same 
trusts. 

In  Wilson  v.  Wilson,  119  N.  C.  S88,  26 
S.  B.  165,  a  oonvcyanoe  in  trust  "for  tho 
sole  and  separate  use  and  benefit  of  the 
said  .  .  .  (wife  of  one  of  the  grantors) 
and  her  two  children  .  .  .  and  any  oth- 
ere  thereafter  bom,"  and,  after  the  death  of 
the  wife,  then  to  hold  the  property  on  the 
same  trust  for  the  children  aforesaid,  the 
trustee  being  directed  to  "use  the  profits 
and  proceeds  thereof  for  the  support  and 
maintenance  of  said  Samantha  C.  Wilson 
and  her  children  as  aforesaid,  not  going  be- 
yond the  current  profits  nor  anticipating  the 
principal,  until,  by  the  coming  of  said  a^ 
of  twenty-one  yeara,  or  marriage,  of  saiil 
children,  the  property  is  to  be  held  and 
disponed  of  as  hereinbefore  set  forth,  the 
trust  as  to  the  boys  to  cease,  and  they  to 
have  their  legal  interest  at  the  agp  of 
twenty-one  years,  and  the  proportion  of  said 
profits  and  inoome  to  be  expended  for  the 
support  and  maintenance  and  education  of 
the  said  oeatuia  que  truat,  to  be  according 
to  their  several  needs  aod  the  ages  and 
necessities  of  said  children,"  was  construed 
as  making  the  wife  and  children  tenants  in 
common  to  the  trust  estate,  rather  than  as 
giving  a  life  estate  to  the  viie,  witb  n- 
17L.R.A.(N.S.) 


mainder  to  the  children.  The  court  said: 
"It  appears  to  have  been  the  purpose  to 
provide  for  the  comfort  of  ttie  children  as 
well  as  the  wife.  The  defendants'  conten- 
tion would  strip  the  children  of  their  main- 
tenance and  education  at  that  period  of 
life  when  such  assistanoe  was  more  needed 
than  at  any  othnr  time.  We  cannot  Impute 
such  a  purpose  in  the  mind  of  the  father 
in  the  absfoiee  of  any  language  to  justify 
it." 

In  Fackler  v.  Berry,  OS  Va.  666,  S7  Am. 
St.  Rep.  819,  2S  S.  E.  887,  a  conveyance, 
a  husband,  of  land  to  a  trustee  "to  hold 
as  the  absolute  property  of  .  .  .  [the 
grantor's  wife],  oy  whom  ha  derived  the 
premises,  that  she  may  have  a  permanent 
home  for  her  life,  and  his  children,  by  her, 
a  pittance  after  her  death,"  was  construed 
as  giving  the  wife  the  entire  interest,  the 
reference  to  the  children  being  taken  mere- 
ly as  indicating  the  motive  or  consideration 
for  the  conveyance. 

A  like  conclusion  was  reached  in  IVaek 
V.  Berkeley,  100  Va.  296,  40  8.  E.  904,  where 
the  conveyance  was  "in  trust  to  have  and 
to  hold  the  said  land,  to  and  for  the  use 
and  benefit  of  the  said  Susanna  M.  Hick- 
son  and  her  children  by  her  present  hus- 
band; and  that  the  said  trustee  stiall  per- 
mit the  said  Susanna  M.  Hickson  to  occupy 
the  land,  and  to  use  and  enjoy  and  possess 
the  rents,  issues,  and  profits  for  the  sup- 
port and  maintenance  of  herself  and  family, 
free  frcnn  all  manner  of  charge  or  liabilities 
of  herself  or  her  husband;"  the  court  taking 
the  view  that  the  provision  for  the  family 
was  best  conserved  by  making  the  mother 
the  repository  of  the  rights  and  tntensta 
of  her  children. 
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her  children  In  the  pimoe  of  said  H.  P. 
Tompkins,  but  not  to  take  plaoe  until  B. 
Tompkins  shall  give  bond  before  the  clerk 
of  this  court  in  Uie  penalty  of  $2,600,  with 
good  security  approved  by  the  clerk,  con- 
ditioned according  to  law."  There  is  no 
evidence  that  this  bond  was  ever  given. 
Beverly  Tompkins,  trustee,  and  Sallie  H., 
his  vife,  petitioned  said  dnmit  eourt  for 
leave  to  execute  a  deed  of  trust  on  said 
real  estate  to  secure  the  payment  of  92^00. 
On  January  7,  1882>  it  was  adjudged,  or- 
dered, and  decreed  ''that  said  petitioners 
have  leave  to  borrow  said  sum  of  $2^00  up- 
on the  faith  of  said  real  estate,  and  secure 
the  payment  of  the  said  sum  and  its  interest 
by  deed  of  trust  duly  exeented  by  them  and 
eadi  of  them  on  said  real  estate  so  conveyed 
and  held  for  the  use  of  ilM  aaSd  Sallie  H. 
Tompkins  as  aforss^**  ^le  children  of 
tlw  said  Beverly  and  Sallie  were  not  made 
parties  to  the  proceeding,  nor  were  they 
given  notice  thereof.  Notwitiutanding  this, 
on  January  30,  1882,  a  deed  of  trust  on  the 
land  aforesaid  was  executed  to  James  H. 
Ferguson,  trustee,  by  Sallie  H.  Tompkins 
and  Beverly  Tompkins,  "her  husband  and 
trustee,"  to  secure  to  James  A.  Nighlwrt  the 
sum  of  82,000,  with  interest,  payable  two 
years  tiiereafter.  Beverly  Tompkins  dg&ed 
and  acknowledged  this  deed  of  trust  as 
"trustee  of  Sallie  H.  Tompkins,"  and  SalUe 
H.  TonpUu  aeknowlsdged  It  as  'M^he  wife 
of  Beverly  Tompkins  (who  Is  also  ber 
trustee) ."  It  is  this  deed  of  trust  that  has 
been  declared  null  and  void  and  the  enforce- 
ment of  which  has  been  perpetually  en- 
joined. 

The  case  resolvsa  itself  into  brief  ques- 
tions. Is  Kighbert's  deed  of  trust  valid? 
Did  Beverly  Tompldna  have  authority  as 
trustee  to  oonvey  tlierel^r  And  did  ^lie 
H.  Tonpldns  have  any  Interest  that  she 
could  eonv^T  We  may  safely  and  at  once 
pronounce  that  Bewly  Tompkins  had  no 
such  standing  as  trustee  as  he  iffofssaed  to 
have  in  the  making  of  this  deed  of  trust. 
It  is  practically  conceded  tliat  he  had  not 
such  authority,  never  having  i^ven  the  bond 
required  by  the  order  appointing  him.  Of 
equal  certainly  is  it  that  any  interest  which 
the  children  may  have  had  in  the  land  afore- 
said was  not  conveyed  by  the  deed  of  trust 
in  question.  They  were  not  parties  to 
Nighbert's  deed  of  trust,  nor  to  tlie  pro- 
ceedings in  court  upon  which  it  was  sought 
to  he  based.  And  tiiis  calls  upon  us  to  con- 
stme  the  grant  of  said  land  by  the  aforesaid 
deed  of  April  20,  1867,  and  to  inquire  as  to 
what  interests  were  given  the  wife  and 
children  by  that  deed. 

We  observe  that  the  land  was  conveyed 
"in  trust,"  to  be  held  by  the  trustee  "for  the 
sole  use  and  benefit  of  the  wife  and  children 
17L.RJi.(K8.) 


of  the  said  Beverly  Tompkins,"  and  "upon 
this  further  trust,"  that  the  trustee  "will 
apply  the  rents,  issues,  and  profits  d  the 
tract  of  land  conveyed  to  the  use  and  bene- 
fit, maintraanoe  and  support,  of  the  wife 
and  children  of  the  said  Beverly  Tompkios." 
Let  us  also  distinctly  note  tii«t  the  con- 
veyance Is  declared  to  have  as  its  intention 
the  making  of  "a  provisi<m  for  his  fomilv:" 
that  is,  the  family  of  the  said  Beverly 
Tompkins.  .And  by  no  means  let  us  overlook 
the  part  of  thia  deed  which  most  control 
greatly  is  its  interpretation,  thmt  part  being 
declaratory  that  the  property  *^faall  not  in 
any  mode  or  maner  be  subjected  to  or  made 
liable  for  the  debts  of  the  said  Beverly." 
The  foregoing  provisions  enlighten  us  as  to 
the  ownership  of  the  land  conveyed  by  the 
deed.  This  was  not  a  conveyance  directly 
to  the  wife  and  children.  In  such  case  the 
words  "wife  and  diildren"  would  be  irordi 
of  purchase,  and  the  wife  and  ehildrm  hv- 
ing  at  the  date  of  the  delivery  of  the  deed 
would  take  Jointly,  even  to  the  e»!lnsion  of 
after-bom  ehlldren.  It  was  a  oonveyvince  to 
a  trustee  for  the  use  and  benefit  of  a  family. 
And  it  is  iwovided  how  this  use  and  benefit 
shall  aocme  to  them;  that  is,  by  the  trus- 
tee's applying  the  rents,  issues,  and  prvfits 
of  the  tract  of  land  to  the  use  and  benefit, 
maintenance  and  support,  of  the  wife  and 
children.  Here  is  the  real  purport  of  the 
conveyance.  We  see  it  in  the  words  "rents, 
issues,  and  profits,"  '*use  and  benefit," 
"maintenance  and  support."  We  see  it 
again  most  dearly  in  the  word  'Yanuly." 
Manifestly,  this  daeA  was  Intended  to  set 
over  the  land  to  the  family .  of  Bever^ 
Tompkins,  to  be  of  use  to  them,  ud  to 
support  and  muntain  Us  wife  and  ehildren, 
through  the  instrumentality  of  the  trustee. 
And  yet  it  is  Insisted  that  Sallie  H.  Ton^ 
kins  was,  by  this  deed,  vested  with  an  equi- 
table estate  in  fee  In  tiie  whole  of  the  land. 
This  position  is  untenable,  and  cannot  meet 
our  apiHTOval  for  a  mfmtent.  To  concede  it 
would  absolutely  defeat  the  dearly  ex- 
pressed intention  of  the  grantors.  Yea,  it 
would  absolute^  override  tlie  saf^nuds 
thrown  around  the  property  conveyed  by 
this  deed,  so  that  the  same  might  be  applied 
to  the  purposes  desired  1^  the  gianton. 
Concede  to  Sallie  H.  Tompkins  sneh  interest 
in  the  land,  or  in  fact  any  interest  otbo- 
than  a  life  estate  subject  to  the  trust  ar- 
rangoncnt  for  the  family,  thai  we  shall  be 
inctuustent,  not  only  with  the  clearly  ex- 
pressed intention  from  the  four  comers  of 
the  paper,  but  particularly  with  the  defined 
provision  that  the  property  was  granted  so 
that  it  could  in  no  mode  or  manner  be  snb- 
jected  to  or  made  liable  for  the  debts  of 
Beverly  Tompkins.  For,  in  ease  of  her 
death,  leaving  him  surviving,  he  would  tak<' 
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by  the  enrtesj,  and  his  creditors  would  deny 
to  the  children  surriving  the  rents,  issues, 
and  profits,  use  and  benefit,  maintenanoe 
and  support,  or,  at  any  rate,  prevent  the 
full  operation  of  the  trust  arrangement  for 
the  family.  The  universal  and  fundamental 
rule  of  interpretation  must  prevail.  The 
intention  of  the  grantors  must  be  sought 
from  the  plain  words  of  the  instrument,  and 
be  upheld. 

Denying  an  equitable  estate  in  fee  to  Sal- 
He  H.  Tompkins,  as  we  do,  then  it  is  said 
that  the  deed  vested  in  her  and  the  four 
children  in  being  at  the  time  of  its  execution 
a  joint  estate  in  the  land,  and  that  Nigh- 
bert's  deed  of  trust  is  a  valid  and  subsisting 
lien  upon  her  interest  therein.  Connected 
with  ^is  contention  are  questions  presented 
as  to  th»  validity  of  the  execution  of  the 
deed  of  trust,  it  being  insisted  that  the  same 
was  signed  and  acknowledged  by  Beverly 
TompkhiB  not  as  'husband,  but  by  Beverly 
Tompkins  as  trustee,  and  that,  therefore, 
the  deed  of  trust  is  one  by  a  married  woman 
of  her  separate  estate  in  which  her  husband 
did  not  join.  But  the  view  we  take  of  the 
ownership  of  the  land  attempted  to  be 
bound  by  the  deed  of  trust  saves  us  the 
necessity  of  determining  these  questions. 

Clearly  the  deed  aforesaid  created  such  a 
trust  that  the  beneficiaries  took  no  interest 
which  OiBj  could  alien  or  anticipate.  Such 
alienation  or  anticipation  would  obviously 
defeat  the  purpose  of  the  trust,  and  imdo 
all  the  grantors  intended  to  do  in  its  mak- 
ing. If  a  joint  estate  was  intended,  4nd  the 
mother  could  anticipate  or  alien  immediate- 
ly, certainly  any  one  of  the  children  could 
do  likewise.  Thus  the  property,  placed  in 
the  hands  of  a  trustee  as  a  producing  whole 
for  a  distinct  purpose,  could  be  disturbed, 
and  that  purpose  overridden.  We  hold  that 
the  deed  conveying  this  property  to  a  trus- 
tee for  the  use  and  benefit,  maintenance  and 
support,  of  the  wife  and  children  of  Beverly 
Tompkins,  and  for  the  purpose  of  making 
provision  for  his  family,  created  a  blended 
tntst,  in  which  the  interests  of  the  bene- 
ficiaries were  so  inseparable  that  none  of 
them  eonid  be  aliened  during  the  existence 
of  that  trust.  "Where  property  is  settled 
for  the  maintenance  of  a  family,  the  expen- 
diture must  not  exceed  the  annual  income, 
nor  etfi  any  debt  contracted  by  the  head  of 
the  family  {himself  only  one  of  the  cm- 
tnia  que  trust),  nor  by  the  trustee  (although 
the  profits  of  the  trust  property  be  pledged 
for  their  payment),  be  charged  on  the  pro- 
spective profits  beyond  the  current  income, 
so  as  to  deprive  the  beneficiaries  of  the  sup- 
port provided  for  them.  .  .  .  The  pur- 
pose is  to  protect  the  property  against  the 
improvidence  and  waste  of  the  cestui  que 
iru^t,  and  to  make  that  which,  under  their 
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management,  would  have  been  dissipated  in 
a  short  time,  a  permanent  fund,  furnish- 
ing some  support  for  the  household  for  an 
indefinite  period.  Hence  no  one  of  tbe  ce«- 
twB  qu«  trust  has  any  interest  separable 
from  the  rest  which  can  be  charged  or  dis- 
posed of  by  him.  The  fund  is  provided  for 
the  common  support  of  the  family^  and  can 
only  be  enjoyed  jointly."  2  Minor,  Inst. 
4th  ed.  227.  This  doctrine  is  supported  by 
many  cases  there  cited.  It  is,  however, 
simply  the  application  of  sense  and  equity. 
In  Perry  on  Trusta,  vol.  1,  S  386a,  we  find 
it  as  follows :  "But  a  trust  may  be  so  creat- 
ed that  no  interest  vests  in  the  oest^U  que 
trust;  consequently  such  interest  cannot  be 
alienated,  as,  where  property  is  given  to 
trustees  to  be  applied,  in  their  discretini, 
to  the  use  of  a  third  persoai,  no  interest 
goes  to  the  third  person  until  the  trus- 
tees have  exercised  this  discretifm.  So  if 
property  is  given  to  trustees,  to  be  applied 
by  them  to  the  support  of  the  eeatui  que 
trust  and  his  family,  or  to  be  paid  over  to 
the  oestui  que  trust  for  the  suppOTt  of  him- 
self and  the  education  and  maintenance  of 
his  children.  In  short,  if  a  trust  Is  created 
for  a  specific  purpose,  and  is  so  limited  that 
it  is  not  repugnant  to  the  rule  against  per- 
petuities, and  is  in  other  respects  legal,  nei- 
ther the  trustees,  nor  the  oestui  que  trust, 
nor  his  creditors  or  assignees,  can  devest  the 
property  from  the  appointed  purposes.  Any 
conveyance,  whether  by  operation  of  law,  or 
by  the  act  of  any  of  the  parties,  which  dis- 
appoints the  purposes  of  the  settler  by  de- 
vesting the  property  or  the  income  from  the 
purposes  named,  would  be  a  breach  of  the 
trust.  Therefore  it  may  be  said  that  the 
power  to  create  a  trust  for  a  specified  pur- 
pose does  in  some  sort  impair  the  power  to 
alienate  property."  The  deed  under  con- 
sideration created  no  mere  passive  trust,  but 
an  active  one.  A  simple  reading  of  the 
words  vouches  this.  And  it  gave  to  Sallie 
H.  Tompkins  no  separate  and  distinct  inter- 
est that  she  could'  encumber  during  the 
existence  of  this  active  trust,  as  was  at-  ^ 
tempted  to  be  done  by  the  deed  of  trust  to 
Nighbert. 

The  deed  did  not  vest  an  estate  in  the 
wife  and  children  in  joint  tenancy.  It  was 
not  a  direct  conveyance,  but  a  provision  for 
the  family.  The  grant  oontains  more  than 
a  mere  conveyance  to  the  wife  and  children. 
If  it  were  attuply  a  conveyance  to  wife  and 
children,  Wills  v.  Foltz,  61  W.  Va.  262,  12 
L.RA.  (N.S.)  283,  56  S.  E.  473,  and  Fitz- 
patrick  v.  Fitzpatrick,  100  Va.  552,  93  Am. 
St.  Bep.  976,  42  S.  E.  306,  would  apply. 
Then  a  joint  estate  in  the  wife  and  children 
in  esse  would  be  created.  Those  cases  deter- 
mine upon  the  words  "wife  and  children." 
without  more;  but  in  this  case  there  is  much 
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more  In  the  words  of  the  deed  to  control  in 
the  construction  of  the  grant.  To  Wills  T. 
Foltz,  supra,  as  reported  in  12  L.RA.(N.S.) 
283,  we  find  an  eminently  valuable  case  note, 
wherein  we  are  shown  that  "the  tendency  of 
the  courts  is  to  construe  n  devise  or  grant  to 
a  person  and  her  children  as  constituting  a 
life  estate,  with  &  remainder  to  the  children, 
and  they  seize  hold  of  any  IndleatlonB  mani- 
fest in  the  will  to  work  this  estate  out,  in 
order  that  after-bom  children  may  take  un- 
der the  will,  and  that  the  life  tenant  may 
have  sufflduit  income  to  support  the  chil- 
dren. This  construction  tiien  gires  to  the 
children  as  a  class  an  estate  as  purchaMn." 
Reading  the  deed  under  etmsideraiion,  can 
we  for  a  moment  oonceive  that  It  waa  the 
intention  of  the  grantors  that  it  should 
apply  only  to  the  children  in  esse  at  the 
time?  Other  ehildrm  were  afterwards  bom 
to  Beverly  Tompkins  and  hh  wife.  Were 
they  to  be  excluded  from  this  proriuon  for 
hia  family?  Good  sense  can  answer  this 
only  in  the  negatlTC.  Yet,  if  we  say  the 
wife  and  ohUdren  took  jointly,  subject  to 
the  trust  interposing,  we  must  deny  these 
after-bom  children  a  sliare  in  this  estate. 
This  is  not  in  harmoiqr  with  a  provision 
for  the  family.  The  after-bom  children  be- 
came at  their  blrUi  members  of  the  family. 
Then  what  is  a  reasonable  conatmction  of 
the  grant?  Surely  that  which  will  promote 
the  inherent  and  manifest  purpose  of  the 
grantors;  and  this  leads  us  to  bold  that  the 
only  interest  of  the  wife  in  this  property 
was  a  life  estate.  We  may  well  adopt  the 
language  In  Faribault  v.  Taylor,  68  N.  a 
(6  Jones,  Eq.)  219,  wherein  it  is  said:  "The 
construction  which  would  give  the  property 
to  her  and  her  present  children  only,  as 
tenants  in  common  of  the  absolute  interest 
in  it,  is  inadmissible,  both  because  it  might, 
by  diminishing  the  present  and  immediate 
interest  in  the  wife,  be  an  inadequate  sup- 
port for  her  during  her  life,  and  because  it 
would  exclude  from  the  benefit  of  the  fund 
ai^  children  she  may  thereafter  have.  The 
manifest  intent  of  the  testator  will  be  much 
more  effectually  carried  out  by  giving  to 
the  wife  a  life  estate,  with  a  remainder  to 
all  the  children  which  she  now  has,  or  may 
hereafter  have.**  Does  not  the  deed  indicate 
an  intention  that  the  wife  should  take  a 
life  estate,  that  she  may  thus  have  the  bene- 
fit of  the  estate,  and  that  she  may  thereby 
rear  and  educate  the  children,  who  shall 
take  the  remainder  at  her  death?  Most  cer- 
tainly these  children  were  not  to  take  im- 
mediately. For  them  to  do  so  would  dis- 
turb the  whole  arrangement  provided  in  the 
deed.  Can  we  say  that  the  mother  could 
absolutely  take  any  portion  immediately? 
Her  so  doing  would  likewise  frustrate  that 
arrangement.  Neither  was  immediately 
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vested.   A  trust  in  their  favor  interposel. 
Now,  when  was  the  property  to  rest  ab- 
solutely!  Must  we  not  say,  only  when  the 
family  ceased  to  exist,  and  not  esrlier? 
The  arrangement  is  dedared  to  be  a  pro- 
vision for  the  family;  and  the  duratioa  of 
that  provision  must  logically  be  coexistent 
with  the  family.   When  the  family  ceased 
to  exist,  the  trust  provision  was  to  end. 
But  when  does  the  family  oease  to  exist  1 
Shall  we  not,  in  sense,  say  at  the  deatii  of 
the  mother,— 4he  natural  guardian  and  head, 
as  this  arrangement  presents  itself?  Wo 
it  not  the  intention  simply  to  inwerve  tiie 
estate  together  aa  long  as  the  family  should 
lie  held  together  as  only  a  mother  ean  hold 
itr  (hUy  a  life  estate  in  the  wife  and 
mother  is  consistent  with  such  intenticHL 
And  no  otbtt  interest  in  the  wife  is  con- 
sistent with  the  oonveyanes      tiie  land  so 
as  to  be  in  no  mode  or  manner  liable  for 
the  debts  of  the  husband.    And  this  con- 
stmetion  seems  to  be  natural  and  reasonable 
for  the  carrying  out  of  the  provisions  of  the 
deed,  for  the  letting  in  of  after-lwm  chil- 
dren, and  for  the  nialrfug  of  the  arrange- 
mmt  just  that  provision  it  was  declared 
the  deed  to  be.  Sallie  H.  Tompkins  had  only 
a  life  estate  In  the  property.   That  life  es- 
tate was  subject  to  the  trust  arraogemeiit. 
Through  this  life  estate  and  that  arrange- 
ment provision  was  made  for  the  family. 
And  that  life  estate  was  so  subject  to  and 
interwoven  with  the  trust  anungement,  so 
necessary  to  the  support  and  maintenance, 
use,  and  benefit  of  herself  and  children,  that 
she  oonld  not  transfer,  assign,  or  alien  it; 
for  to  permit  her  to  do  this  would  break  np 
and  destroy  the  trust  created  by  the  grant- 
ors. 

The  deeree  of  the  Circuit  Court  is  rig^t, 
and  we  a£Brm  it. 


IOWA  SUPREME  OOUBT. 
RE  TAXATION  OF  H.  S.  BOYD. 
DALLAS  COUNTY  et  al.,  Appta, 

V. 

H.  E.  BOYD. 

(—  Iowa,  — ,  116  N.  W.  700.) 

Tax  —  credit  —  real-estate  contract. 

1.  An  enforceable  contract  for  the  pnr^ 
chase  of  real  estate  is  a  credit  subject  to 


Case  Note.  —  Amount  due  under  eon- 
tract  for  the  purcliaee  of  tandy  not 
evidenced ,  hy  note  or  purchase-money 
mortgage,  as  a  credit  eubjeot  to  taxa- 
tion. 

This  note  is  limited  strictly  to  iiioee  caws 
wher^  as  in  Dalub  Oouifxr  v.  Bozo,  the 
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taxation,  although  it  provides  for  forfeiture 

upon  default  of  the  purchaser. 

Same— property  In  liands  of  referee- 

2.  A  raferee  appointed  by  the  court  to 
sell  real  estate  for  partition  is  not  within 
the  meaning  of  a  statute  requiring  the  list- 
ing of  property  for  taxation  by  a  trustee  of 
property  held  in  trust,  or  by  one  holding 
property  for  a  nonresident  in  the  assess- 
ment district  where  the  property  is  held, 
so  as  to  render  the  contracts  for  sale,  when 
executed,  subject  to  taxation  in  his  hands. 
Same  —  doable. 

3.  Contracts  for  the  sale  of  land,  secured 
by  a  referee  appointed  to  sell  lands  for  par- 
tition, should  be  treated  as  real  estate,  so 
that  the  taxation  of  them  in  his  liands 
would  result  in  double  taxation. 

(June  8,  1908.) 

question  was  raised  whether  tiie  amount 
due  under  an  enforceable  contract  for  the 
sale  of  land,  hut  for  which,  so  for  as  ap- 
pears, at  least,  no  note  or  purchase-mcmey 
mortgage  has  been  given,  is  a  credit  in  the 
hands  of  the  vendor,  and,  as  such,  sub- 
ject to  taxation.  It  therefore  does  not  in- 
flude  those  cases  in  which  it  was  decided 
whether  a  note  given  on  the  purchase  of 
land,  or  a  purchase-mon^  mortgage,  is  a 
credit  in  the  hands  of  the  vendor  subject 
to  taxation,  or  whether  Hm  taxation  of  these 
amounts  to  double  taxation. 

All  the  courts  seem  to  be  at  one  in  hold- 
ing, with  Daixab  Couktt  t.  Botd,  that  the 
amount  due  tmder  an  enforceable  contract 
for  the  sale  of  land  is  a  credit,  and  as  such 
subject  to  taxati(Hi  in  the  hands  of  the 
vendor,  although,  as  was  the  case  in  prac- 
tically every  instance,  the  contract  pro- 
vides for  fdrfeituie  upon  default  of  the 
pun^iaser. 

In  Clark  v.  Horn,  122  Iowa,  37S,  98  N. 
W.  148,  it  was  held  that  the  amount  due 
under  a  contract  for  the  sale  and  convey- 
ance of  land  upon  which  a  partial  payment 
is  made,  the  vendee  having  taken  posses- 
sion, is  assessable  for  taxation  as  a  credit, 
notwithstanding  a  provision  that,  upon  the 
vendee's  defaure  in  making  payments  the 
vendor  may  declare  the  agreement  void; 
the  court  taking  the  view  that  this  latter 
provision  was  intended  only  for  the  benefit 
of  the  vendor,  and  did  not  operate,  upon  the 
vendee's  default,  to  release  the  latter  from 
any  further  liability. 

In  Perrine  v.  Jacobs,  64  Iowa,  79,  19  N. 
W.  861,  where  a  person,  by  parol,  sold  a 
farm  to  another,  and  agreed,  upon  the  re- 
mainder of  the  purchase  price  being  paid, 
to  execute  to  him  a  warranty  deed,  the 
vendor  retaining  possession  until  that  time, 
it  was  held  thiat  the  contract  created*  a 
"claim  and  demand  for  money"  in  favor  of 
the  obligor,  so  as  to  be  assessable  as  a 
credit. 

In  Adams  v.  Clarke,  80  Miss.  134.  31  So. 
216.  it  was  held  that  a  debt  due  to  the  | 
vendor  of  land  is  a  solvent  credit,  where  the  , 
vendee  has  paid  the  taxes  on  the  land  for  | 
17UTt.A.(X.S.) 


APPEAL  by  petitioners  from  a  judgment 
of  the  District  Court  for  Dallas  County 
relieving  the  referee  to  sell  an  estate  for 
partition  from  taxation  upon  the  contracts 
in  his  hands.  Affirmed. 

Statement  by  Deemer,  J.; 

This  is  a  proceeding  to  charge  a  referee 
in  partition  with  taxes  upon  certain  eon- 
tracts  made  by  him  for  the  sale  of  lands  be- 
longing to  the  heirs  of  Elias  Cardell.  de- 
ceased. The  trial  court  held  that  the  referee 
was  not  liable  for  taxes  upon  the  oontracts 
and  Dallai  oonnty  and  its  auditor  appeal. 

Messrs.  D.  H.  Miller  and  MUler  *  Boa- 
Bell,  for  appellants: 

The  land  contracts  constituted  property 

the^ear  for  which  tiie  ddft  is  sou^^t  to  be 

It  was  held  in  Cross  v.  Snakenberg,  120 
Iowa,  638,  102  N.  W.  608,  that,  where  the 
vendor  boimd  himself  to  convey  the  real  es- 
tate if  the  vendee  should  pay  certain 
promissory  notes  given  for  tiie  purchase 
price,  and  should,  up<m  a  certain  date, 
execute  other  notes  for  the  remainder  of 
the  purchase  priee^  seenred  by  Bocwtgage, 
the  amount  due  to  the  vendor,  to  he  repre- 
sented by  tlte  last-mentioned  notes,  was 
taxable  as  a  credit,  under  a  statute  definiiw 
credits  as  including  money  seenred  by  deed, 
title  bond,  mortgage,  or  otherwise,  although 
the  contract  contained  no  formal  agree- 
ment by  the  vendee  to  make  payment,  and 
was  not  signed  by  him,  but  was  in  fact  de- 
livered to  him,  and  plaoed  by  blm  oi  rec- 
ord; it  appearing  that  he  had  executed 
the  first  mentioned  notes  for  the  purchase 
money,  and  it  being  evident  that  the  par- 
ties intended  the  contract  to  be  binding  on 
both. 

In  Rheinboldt  v.  lUine,  52  Ohio  St.  160, 
39  N.  E.  146,  it  was  held  that  a  sum  due 
the  vendor  of  real  estate  from  the  vendee, 
as  purchase  money,  to  pay  which  the  ven- 
dee has  given  an  absolute  obligation,  is  a 
credit,  and  taxable  as  such,  notwithstand- 
ing the  vendor  has  retained  the  legal  title 
of  the  land  sold  as  his  security.  In  Uiis 
case  it  was  also  contended  that  to  tax  these 
sums  would  result  in  double  taxation;  but 
the  court  said:  "As  to  the  claim  that  to 
tax  these  sums  would  result  in  double  taxa- 
tion, it  ia  enough  to  say  that,  although  the 
real  estate  continued  to  stand  in  the  name 
of  the  partnership  on  the  duplicate,  yet,  by 
the  contract,  the  Kauffmans  were  obligated 
to  ^ay  all  taxes  and  assessments,  and  if 
Rheinboldt,  because  of  default  on  the  part 
of  the  Kauffmans,  should  be  compelled  to 
pay  any  such  charge,  such  payment  would 
be  payment  of  a  debt  of  the  Kauffmans 
rather  than  his  own,  and  a  legal  right  to 
collect  of  tliem  would  result." 

A  similar  case,  and  holding  to  the  same 
effect,  is  Marquette  v.  Michigan  Iron  & 
Ijind  Co.  132  Mich.  130.  92  N.  W.  934. 
where  the  court,  after  holding  thfltt  where 
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in  tli0  hands  of  the  referee,  and  as  such 
were  subject  to  assessment,  and  were  rightly 
listed  and  assessed  against  him  by  the  au- 
ditor as  omitted  property. 

Code,  }  1309;  Code  Bupp.  1 138S-b;  Meyer 
V,  Dubuque  County,  48  Iowa,  193;  Waller 
T.  Jac^,  39  Iowa,  228;  Perrine  v.  Jacobs, 
64  Iowa,  79,  19  K.  W.  861;  Clark  t.  Horn, 
122  Iowa,  375.  98  N.  W.  148;  Cross  t.  Snak- 
enberg,  126  Iowa,  636,  102  N.  W.  608;  Re 
Kellinger,  1  Ch.  Sent  27;  Bates  t.  Boston, 
9  Cnsh.  93;  Re  Bank  of  United  States^  1 
Phila.  890,  Cooley,  Taxn.  1st  ed.  1876,  p. 
271. 

Such  contracts  were  held  by  tiw  referee 
as  trustee  within  the  meaning  of  |  1312  of 
the  Code. 

25  Am.  £  Kng.  Ene.  Iaw,  p.  126;  San  Luis 
Obispo  T.  Fbttit,  87  Cal.  499,  25  Fac  694; 
People  T.  Lardner,  30  Cal.  242;  2  Bedf. 
WilU,  3d  ed.  p.  610. 

The  referee  was  in  possession  of  such  eon- 
tracts  as  agent  within   the   meaning  of 


S  1320  of  the  Code,  and  tha  same  were  sub- 
ject to  assessment  in  his  hands  as  made  by 
the  auditor. 

Miller  t.  Dorris,  116  Iowa,  446,  116  N. 
W.  89 ;  German  Trust  Co.  y.  Board  of  Equal- 
isation, 121  Iowa,  326.  96  N.  W.  878;  Heinz 
T.  Board  of  Equalization,  121  Iowa.  445,  S6 
N.  W.  967;  Security  Sav.  Bank  t.  Carroll, 
131  Iowa.  606,  109  N.  W.  212. 

llie  oontracta  were  subject  to  asaessment 
for  taxation  in  the  hands  of  the  referee  as 
an  officer  of  the  court. 

26  Am.  ft  Eng.  Enc.  law,  p.  126;  San 
Luis  Obispo  t.  Pettit  and  People  t.  Lard- 
ner, supra;  2  Bedf.  Wills,  3d  ed.  p.  610. 

Taxation  is  the  rule,  and  all  property  not 
expressly  exempted  therefrom  is  subject  to 
taxation. 

Jaggard,  Taxn.  p.  36;  Griawold  Colle^ 
T.  State.  46  Iowa,  276,  26  Am.  Bep.  13ti: 
Sioux  City  t.  Independent  School  Dist. 
Iowa,  ISO,  7  N.  W.  488;  Ft.  Des  Moines 


the  contracts  are  such  as  are  here  under 
consideration,  the  equitable  title  to  the 
property  therein  described  is  at  once 
transferred  to  the  vendee,  and  that  the 
vendor  holds  the  legal  title  only  as 
trustee  f<nr  the  vendee,  said:  "The  vend- 
or has,  in  effect,  exchanged  his  proper- 
ty for  the  unconditional  (^ligation  of  the 
vendee,  the  performance  of  which  is  se- 
cured by  the  retention  of  the  legal  title. 
The  fact  that  the  vendee,  in  the  case  of  the 
land  contract,  may,  when  making  liis  final 

Sayment,  demand  a  conveyance,  does  not 
iatinguieh  the  obligation  from  that  of  a 
credit  secured  by  a  mortgage,  as  the  mort- 
gagor may,  when  making  his  final  payment, 
demand  a  discharge  of  the  mortgage.  The 
obligations  under  consideration,  therefore, 
resemble,  not  agreements  to  pay  future  rent, 
or  salary  to  be  earned  in  the  future,  or 
promises  to  buy  merchandise  and  products 
to  be  delivered  in  the  future,  hut  credits 
secured  by  mortgages.  The  resemblance  be- 
tween these  obligations  and  credits  secured 
by  purchase-mone^  mortgages  may  bp»t  be 
described  by  stating  that  they  differ  only 
in  this:  I^iat  the  vendor  has  a  remedy,  to 
enforce  his  rights,  which  is  not  given  to  the 
mortgagee,  namely,  he  may  take  immediate 
possession  of  his  security.    Such  an  incon- 

niiential  difference  accords  no  ground  for 
egal  distinction.  The  decisions  of  this 
court  which  hold  all  credits  secured  by 
mortgages  taxable  are,  therefore,  in  our 
judgment,  decisive  of  the  proposition  under 
discussion." 

In  State  v.  Rand.  39  Minn.  602.  40  N. 
W.  835,  it  was  held  that  a  debt  arising  from 
a  written  contract  whereby  four  persons 
agreed,  upon  the  payment  of  a  certain  part 
of  the  purchase  price,  to  convey  by  warran- 
ty deed  certain  real  estate  to  a  corporation, 
the  latter  to  have  possession  and  to  pay  the 
taxes  assessed  against  the  property,  was  an 
assessable  credit  in  the  bands  of  the  obli- 
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gors  under  the  Constitution  and  revenue  laws 
of  the  state.  In  this  case  it  was  also  urged 
that  the  proposed  assesonent  would  result 
in  double  taxation;  but  the  court  said:  "It 
is  possible  that  the  purchaser  may  default 
in  its  promise  to  pay  for  the  property,  a>i 
well  as  in  its  covenant  to  pay  the  taxes  up- 
on tiie  same  for  the  year  1886,  but  this  can- 
not be  assumed.  If  there  is  no  default,  tbt- 
taxes  upon  the  real  estate  for  the  year  in- 
volved in  these  proceedings — 1886 — will  b<- 
paid  by  the  corporation  purchaser.  Tbe 
vendors  will  suffer  no  hardship,  but  simply 
pay  taxes  upon  what  they  actually  have  in 
property,  in  return  for  the  protection  which 
they  and  it  receive  at  the  hands  of  the  gov 
emment.  The  contingency  which  is  urged, 
that  they  may  have  to  pay  upon  both  credit 
and  real  property  for  the  same  }'ear,  is  too 
remote  for  serious  consideration.  If  it  W 
available  in  this  instance,  it  is  equally  8>» 
in  all  cases  where  real  estate  security  i> 
accepted  by  one  who  loans  money  or  sells 
such  property  upon  time.  There  is  a  pos- 
sibility of  a  failure  to  pay  the  debt  so 
cured,'  and  that  taxes  may  be  allowed  t» 
accumulate  in  both  cases,  but  this  is  not 
necessarily  the  result  of  the  transaction.'* 
A  leading  case  on  this  question  is  (irifTiit 
V.  Board  of  Review,  184  III.  275,  56  N.  E. 
397,  where  it  was  held  that  the  amount  re- 
maining unpaid  under  an  agreement  to  con- 
vey land  by  warranty  deed  upon  the  pa\ 
ment  of  a  specified  sum  of  money  is  tHXa- 
ble  as  a  "credit"  under  a  statute  providing 
for  taxation  thereon,  although  the  vendor 
holdR  the  title  to  the  land  in  his  name  ami 
t\i(*  amount  due  is  not  evidenced  by  a  prom- 
issory note.  The  court,  in  this  case,  said: 
''llie  appellant  invested  Riehl  with  the  |MKt- 
session  and  beneticial  use  of  the  land,  and 
obligated  himself  to  invest  him. with  the  ti- 
tle also  upon  the  fulfilment  by  Biehl  of  the 
obligations  on  his  part  relative  to  tbe  pay- 
ment of  the  remainder  Ql.the  purchase  price 

Digitized  by  LiOOg  IC 


1008. 


Be  BOYD. 


1223 


Jj3igs  No.  25  I.  O.  0.  F.  T.  Folk  County, 
50  Iowa»  34,  8  N.  W.  687. 

Measn.  la.  V.  Harpel  and  CardeU  A 
Fahey,  ior  appellee: 

The  so-called  contracts  sought  to  be  taxed 
are  mere  options. 

Be  Shields  Bros.  IM  Iowa,  669,  10  L.BA. 
(K.S.)  1061,  111  TX.  W.  MS. 

The  mere  pusing  of  {soperty  throqg^  the 
hands  of  an  officer  of  the  eourt  for  distribu* 
tiim  does  not  change  its  sitns  for  taxation. 

1  Cooley,  Taxn.  p.  063;  Jaggard,  Tazn. 
p.  276;  Brooks  t.  Hartford,  61  Conn.  112,  23 
Atl.  S97;  Re  Kellinger.  9  Paige,  62;  27  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  p.  657. 

The  referee's  duties  are  the  same  as  sher- 
iff's duties,  and  in  many  states  are  per- 
formed by  the  sheriff;  and  his  sales  are 
judicial  sales.  A  statute  making  property 
in  the  hands  of  a  sheriff  or  clerk  nontaxable 
will  have  that  effect  as  to  a  referee. 

21  Am.  &  Eng.  Enc  Law.  2d  ed.  pp.  1178, 


1196,  1213;  Code,  ||  4262,  4263  ;  27  Am.  ft 
Eng.  Ene.  Law,  2d  ed.  p.  667. 

Deemear,  J.,  delivered  the  opiirion  of  the 

court: 

The  facts  are  not  in  dispute.  So  far  as 
material,  they  are  as  follows:  In  January 
of  the  year  1906  H.  E.  Boyd,  a  resident  of 
the  town  of  Minbum,  in  Dallas  county,  was. 

order  of  court,  appointed  referee  to  sell 
certain  real  estate  involved  in  a  partition 
suit  among  Uie  heirs  of  Elias  Cardell,  de- 
ceased. Pursuant  to  said  order,  Boyd  en- 
tered into  several  contracts  for  the  sale  of 
different  portions  of  said  land,  whidi  con- 
tracts were  reported  to  and  approved  by 
the  court  appointing  the  referee.  All  this 
was  dcoie  daring  the  year  1906,  and  all  save 
one  of  these  contracts  were  in  the  possession 
of  the  referee  on  January  1,  1006.  The  ref- 
eree did  not  return  these  conbaeta  for  as- 
sessment, and  thereafter  the  county  auditor 
gave  him  notice  to  show  cause  why  these 


of  the  land.  For  all  the  purposes  of  de- 
termining as  to  the  liaUltly  of  the  land,  and 
of  the  indebtedness  due  to  appellant,  to  as- 
sessment for  taxation,  the  retention  of  the 
title  by  the  appellant  may  be  r^rded  as 
but  a  mode  adopted  to  secure  the  payment  of 
the  full  purchase  price  of  the  land.  In  that 
view,  the  liability  of  the  land  and  the  debt 
to  taxation  is  the  same  as  in  a  case  where 
the  title  has  been  placed  in  the  purchaser 
and  payment  of  tiie  purchase  prioe  secured 
by  means  of  a  mortgage  on  the  land,  ac- 
knowledging the  indebtedness  and  creating 
a  lien  on  the  land  to  secure  the  payment. 
A  debt  Recured  by  mortgage,  and  the  land 
mortgaged  to  secure  the  debt,  are  both  sub- 
ject to  taxation.  .  .  .  The  legal  ef- 
fect of  the  transaction  between  the  parties 
hereto  was  to  create  new  or  additional  prop- 
erty, vis.,  a  legally  enforceable  demand  in 
Ikvot  of  the  appellant  to  recover  from  said 
Bieht  the  unpaid  balance  of  the  purchase 
money  of  the  lands.  This  property  is  entire- 
ly dUtinct  from  the  property  in  the  land. 
Taxation  levied  upon  both  of  said  proper- 
tics  is  not  double  taxation."  In  this  case, 
•Tii.itiee  Carter,  in  a  diflsenting  opinion,  Jus- 
tice Craig  concurring,  drew  a  distinction  be- 
tween a  contract  of  sale,  tnd  a  irantraet  for 
a  Mile,  and,  after  saying  Uiat  in  this  ease 
no  title  passed  to  the  obligee,  but  that  it  re- 
mained in  the  obligor,  and  that  the  lands 
described  in  the  agreement  were  assessable 
to  the  obli^r  as  his  property  and  were  in 
fact  asaesi^eH  to  him,  and  that  the  mere  fact 
that  the  oblifiee  covenanted  to  pay  the  taxes 
on  the  land  assessed  subsequently  to  the 
year  of  sale  did  not  make  him  owner  of 
either  the  legal  or  equitable  title  to  the 
property,  took  the  view  that  the  owner 
of  property  who  has  made  a  mere  executory 
a^rrcfnient  to  eonvey  it  for  and  upon  the 
payment  of  a  stipulateci  price,  to  one  who. 
by  such  agreement,  prt>nii»e»  to  pay  that 
price  at  the  time  fixed  up<m,  no  promis- 
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BOry  note  or  obligation  other  than  such 
agreement  having  been  given,  cannot  be  as- 
sessed upon  both  the  property  and  the  price 
or  amount  agreed  to  be  paid  for  it.  Justice 
Carter  took  occasion  to  say:  "As  a  credit 
is  defined  to  be  a  demand  for  any  'valuable 
thing,'  why,  under  the  opinion  of  the  court, 
would  not  Kiehl's  right,  by  the  contract,  to 
have  Griffin  convey  the  land  to  him  upon 
payment  of  the  contract  price,  be  a  demand 
for  a  valuable  thing — for  land — and  tax- 
able as  a  credit  in  Els  handsf  Biehl  was 
no  more  bound  to  pay  than  Griffin  was  to 
convey.  The  title  remained  in  Griffin,  and 
was  assessed  to  him.  By  such  a  construc- 
tion for  purposes  of  taxation  three  kinds  of 
property  would  be  created:  First,  the  real 
and  only  property, — the  land;  and  the  other 
two,  fictitious  credits, — one  a  demand  for 
money  and  the  other  a  demand  for  land. 
So,  also,  if  A  and  B  agree  to  exchange  horses 
at  a  future  designated  day,  in  a  certain  sense 
eaeh  would  have  a  demand  against  the  other 
for  the  horse  contracted  for;  but  no  one 
would  contend  that,  in  addition  to  the  two 
horses,  there  would  be  two  credits  of  simi- 
lar value  created  for  purposes  of  taxation. 
Such  executory  agreement  are  not  credits. 
The  fact  that  they  are  enforceable  proves 
nothing.  True,  it  has  been  held  that  prom- 
issory notes  given  for  lands  purchased,  where 
the  vendor  retains  the  legal  title  as  securi- 
ty for  payment,  executing  a  bond  for  a  deed, 
the  land  being  assessed  to  the  purchaser,  are 
I  taxable  as  credits ;  but  I  know  of  no  pre- 
I  vious  cose  In  which  this  eourt  has  lield  that 
'  a  mere  agreement  for  a  future  sale  and  pay- 
,  ment  is  a  credit,  within  the  meaning  of  the 
1  reVtenue  law." 

]     For  cases  on  the  question  whether  a  tax- 
I  able  credit  can  arise  out  of  a  mere  option 
■  contract  to  purchase  real  estate,  see  case 
note  to  Be  Shields.  10  L.aA.(K.S.)  1061. 
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contracts  should  not  be  assessed.  Boyd  ap- 
peared and  filed  his  objections,  and  these 
were  overruled,  and  the  auditor  entered  them 
for  assessment.  Thereupon  the  referee  ap- 
pealed from  said  order  to  the  district  court 
where  his  objections  were  sustained,  and 
the  assessment  annulled  and  discharged. 
The  appeal  is  from  this  ruling. 

The  order  of  the  court  appointing  the  ref- 
eree directed  him  to  make  sales  of  the  land 
and  to  divide  the  proceeds  among  the  owners 
according  to  their  respective  shares,  and  au- 
thorized him  to  make  sales  for  cash,  or  part- 
ly for  cash,  the  balance  to  be  paid  in  three 
equal  annual  payments.  Pursuant  to  this 
authority,  the  referee  entered  into  sixteen 
contracts  which  are  involved  in  this  con- 
trorersy.  In  each  of  these  contracts  the 
referee  agreed  to  sell  to  the  purchaser  all  his 
rightf  title,  and  interest  in  and  to  the  real 
estate,  describing  it,  for  an  expressed  consid- 
eration, naming  it,  and  the  purchaser  agreed 
to  purchase  the  same  for  an  agreed  price, 
and  to  pay  that  sum  to  the  referee,  his  heirs 
or  assigns,  in  a  manner  specified  in  the  con- 
tracts. In  eight  of  these  contracts  was  the 
following  provision:  "And  it  is  expressly 
agreed  by  and  between  the  parties  hereto 
that  the  time  and  times  of  payment  of  said 
sums  of  money,  interest,  and  taxes  as  afore- 
said is  the  essence  and  important  part  of 
the  contract;  and  that  if  any  default  is 
made  in  any  of  the  payments  or  agreement 
above  mentioned  to  be  performed  by  the 
party  of  the  second  part,  in  consideration 
of  the  damage,  injury,  and  expense  thereby 
resulting,  or  that  may  be  incurred  by  or  to 
the  party  of  the  first  part  thereby,  this 
agreement  shall  be  void  and  of  no  eflTect, 
and  the  party  of  the  second  part  shall  have 
no  claim  in  law  or  equity  against  the  party 
of  the  first  part,  nor  to  the  above-mentioned 
real  estate,  nor  any  part  thereof;  and  any 
claim  or  interest  or  right  the  party  of  the 
second  part  may  have' had  thereunder  up 
to  that  time  by  reason  hereof,  or  any  pay- 
ments and  improvements  made  hereunder, 
shall  on  alt  such  default  cease  and  determine 
and  become  forfeited,  without  any  declara- 
tion of  forfeiture,  re-entry,  or  any  act  of  the 
party  of  the  first  part"  The  others  had 
this  stipulation  in  lieu  of  the  one  just  quot- 
ed: "And  said  referee  hereby  agrees  to  pro- 
cure the  approval  of  this  sate  hy  the  court, 
and  to  make  and  execute  to  said  purchaser  a 
good  and  sufficient  referee's  deed  and  have 
same  approved  by  the  court,  and  to  furnish 
said  purchaser  an  abstract  showing  perfect 
title  to  said  premises.  And  said  ref^e 
herel^  agrees  tiiat,  in  case  he  shall  fail  to 
have  this  sale  approved,  and  a  good  and 
sufficient  referee's  deed  made,  executed,  and 
approved,  and  abstract  furnished  showing 
perfect  title,  that  he  will  refund  to  said 
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purchaser  said  sum  so  paid  to  him,  and 
neither  party  shall  have  any  claim  upon  the 
other."  None  of  the  land  covered  hy  these 
contracts  was  in  Dallas  county,  and  it  does 
not  appear  where  the  owners  thereof  resided 
January  1,  1900.  Five  of  these  contracts 
were  not  approved  by  the  court  until  after 
January  1,  1906,  but  the  others  were  ap- 
proved during  tbe  year  1905.  These  con- 
tracts  were  all  carried  out,  and  deeds  made 
pursuant  thereto  1^  the  referee  in  ei-err 
case  save  one,  and  it  does  not  appear  what 
was  done  under  it.  What  is  known  as  the 
A.  E.  Olson  contract  was  fully  performed  by 
the  purchaser  before  January  1,  1906,  and 
Leary,  one  of  the  purchasers,  paid  the 
amount  due  under  his  contract  on  the  day 
the  same  was  approved  by  the  court  The 
referee  received  the  money  thereon  December 
30,  1905,  and  delivered  the  dead  January  2, 
1906. 

Two  primary  questions  arise  upon  this  ap- 
peal as  follows :  ( 1 )  Are  the  contracts  such 
as  that,  had  they  been  made  by  an  individual 
in  his  own  name,  they  would  have  been  sub- 
ject to  assessment  for  taxation?  (2)  Are 
they  or  any  of  them  assessable  in  the  hands 
of  the  referee  T  It  is  said  that  the  contracts 
invoh-ed  are  mere  options,  and  not  contracts 
of  purchase,  and  Re  Shields  Bros.  134  Iowa, 
569,  10  L.R.A.(N.S.)  1061,  111  N.  W.  963, 
is  cited  as  an  authority  for  the  proposition. 
That  case  does  not  so  hold,  and  is  clearly 
distinguishable  in  its  facts  from  the  one 
in  hand.  No  evidence  was  introduced  tend- 
ing to  show  that  these  contracts  were  in- 
tended as  mere  option.  We  have  do  doubt 
that  after  the  approval  of  the  court  eadi  and 
all  of  these  contracts  could  have  been  en- 
forced against  the  purchasers  by  proper  ac- 
tion in  court.  Where  one  holds  an  enforce- 
able contract  for  the  sale  of  land,  he  has 
such  a  credit  as  is  subject  to  taxation. 
Clark  V.  Horn,  122  Iowa,  375,  98  N.  W.  148; 
Cross  T.  Snakenberg,  126  Iowa,  636,  102  X. 
W.  608;  Perrine  v.  Jacobs,  64  Iowa,  79.  19 
N.  W.  861 ;  8choonover  v.  Petcina,  126  Iowa, 
261,  100  N.  W.  490,  is  not  in  point.  Had  the 
contracts  been  made  by  an  individual  in  his 
own  right,  they  would  undoubtedly  have  tieen 
assessable. 

2.  The  next  question  is  much  more  diffi- 
cult of  satisfactory  solution.  Boyd  was  a 
referee  with  powers  already  mentioned.  He 
was  commissioned  to  sell  the  land  as  a  ref- 
eree, and,  in  fact,  had  no  title  to,  right,  or 
interest  in  the  land  sold.  He  was  not  a  re- 
ceiver of  the  property,  nor  was  he  a  trustee 
thereof.  He  was  simply  an  oflicer  of  court 
appointed  for  the  purpose  of  selling  or  mat- 
ing contracts  for  the  sale  of  the  land  and 
to  divide  the  proceeds  among  the  owners. 
Were  these  land  contracts  sssessable  to  him 
as  such  refereeT  Appellant  reliea  ^martly 
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upon  the  fundamental  principle  that  taxa- 
tion is  the  rule  and  exemption  from  taxa- 
tion the  exception,  aM  announced  not  only  in 
our  own,  but  in  many  other  caaes,  as,  for 
example,  In  Qriswold  College  v.  State,  46 
Iowa,  275,  26  Am.  Rep.  138,  and  Ft.  Des 
Moines  Lodge  No.  25,  I.  0.  0.  F.  v.  Polk 
County,  68  Iowa,  34,  8  N.  W.  687;  while 
appellee  says  with  equal  confidence  that  there 
can  be  no  taxation  except  as  authorized  by 
statutory  or  constitutional  proTieion,  citing 
Chicago,  M.  ft  St.  P.  R.  Co.  v.  Phillips,  111 
Iowa,  383,  82  N.  W.  787 ;  Tallman  v.  Butler 
County,  12  Iowa,  631.  There  is  no  real  con- 
flict in  these  rules.  Of  course,  no  property 
can  be  taxed  until  the  lawmaking  power  au- 
thorizes and  requires  it  to  be  done.  But, 
when  proper^  in  general  is  made  subject 
to  taxation  as  it  is  by  fiS  1303  and  1308  of 
our  Code,  he  who  would  claim  an  exemption 
must  be  able  to  point  to  a  statute  or  some 
rule  of  law  which  gives  him  the  right.  How- 
ever, an  agent  or  representative  of  another 
is  not  personally  liable  to  taxation  unless 
there  be  &  statute  creating  such  liabili^. 
Appellants'  counsel  rely  upon  IS  1309,  1312, 
1314,  1316,  1320,  and  1360  of  the  Code  as  au- 
thorizing an  assessment  of  the  property 
against  the  referee;  but  in  our  opinion  none 
of  them  do  so.  Section  1300  simply  defines 
credits.  Section  1312  provides  that  every 
inhabitant  of  the  state  shall  list  for  the 
assesaor  all  property  subject  to  taxation  of 
which  he  is  owner  or  has  the  control  or  man- 
agement, in  the  manner  therein  directed; 
that  is  to  say,  the  property  of  one  under  dis- 
abilify,  by  the  person  in  chai^ ;  of  married 
woman,  by  herself  or  husband;  of  a  bene- 
ficiary for  whom  property  is  held  in  trust, 
by  the  trustee;  the  personal  property  of  a 
decedent,  by  the  executor  or  administrator, 
or,  if  there  be  none,  by  any  person  interested 
therein,  etc.  Section  1314  provides  that  as- 
signees authorized  to  sell  and  persons  having 
in  their  possession  property  belonging  to 
another,  subject  to  taxation  in  the  assess- 
ment district  where  said  proper^  is  found 
when  the  owner  of  the  goods  does  not  reside 
in  the  county,  are,  for  the  purposes  of  tax- 
ation, to  be  deemed  the  owners  of  the  prop- 
orty  in  their  possession.  Section  1316  pro- 
vides that  any  permn  required  to  list  prop- 
erty shall  do  so  in  the  same  county  in  which 
he  would  do  so  were  it  his  own.  Section  1320 
makes  an  agent  holding  credits  with  a  riew 
to  investing,  loaning,  or  in  any  other  manner 
using  or  holding  the  same  for  pecuniary 
profit  for  himself  or  the  owner  personally 
liable  for  the  tax  on  the  same.  Section  1360 
provides  that  personal  property  shall  be 
listed  each  year  in  the  name  of  the  owner 
thereof  on  the  1st  day  of  January.  These 
are  the  only  sections  relied  upon,  and  the 
only  ones  we  can  find  which  have  any  beur- 
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ing  upon  the  case;  and  it  is  manifest  that, 
if  there  be  any  authority  for  taxing  the 
credits  to  the  referee,  it  must  be  etthev 
§  1312  or  §  1314.  Section  1312  authorizes 
the  assessment  of  the  property  of  a  bene- 
ficiary held  in  trust  1^  a  trustee  and  of 
which  he  has  the  control  and  management, 
and  S  1314  authorizes  the  assessment  of 
property  held  by  another  in  the  assessment 
district  where  held  when  the  owner  does 
not  reside  in  the  county.  If  the  referee  be 
a  trustee,  holding  the  property  as  such  for 
the  benefit  of  another  or  others,  and  hav- 
ing control  and  management  thereof,  he 
should  list  the  same  with  the  assessor;  and, 
in  contemplation  ot  law,  he  Is  r^arded  as 
the  owner  thereof  when  the  owner  does  not 
reside  in  the  county.  We  do  not  think  that 
a  referee  appointed  by  a  court  as  commis- 
sioner to  make  a  sale  of  property  in  a  par- 
tition proceeding  Is  a  trustee  controlling 
and  managing  the  property,  witiiin  the 
meaning  of  |  1318  of  the  Code.  At  most,  he 
is  an  officer  of  court,  controlling  and  mana- 
ging the  property  under  its  direction.  He 
is  not  authorized  to  pay  claims  unleM  or- 
dered to  do  so  by  the  court  appointing  him, 
and  in  whatever  he  does  is  subject  to  ttie 
control  and  direction  of  the  court.  A  re- 
ceiver who  hold  funds  awaiting  distribution 
is  not  regarded  as  an  owner  or  trustee  with- 
in the  meaning  of  the  law.  Brooks  v.  Hart- 
ford, 61  Conn.  112,  23  Atl.  697.  Indeed,  the 
rule  as  to  receivers  seems  to  be  that,  unleH 
the  title  to  the  property  is  vested  in  them, 
they  are  not  regarded  as  owners  for  the  pur- 
poses of  taxation.  I  Cooley,  Taxn.  p.  663; 
Jaggard,  Taxn.  p.  276.  As  referees  are 
omitted  from  the  list  of  representatives  who 
are  liable  to  taxation,  there  is  every  reason 
for  supposing  that  the  legislature  intended 
to  exempt  them.  In  the  instant  cose  the 
referee  had  nothing  but  the  naked  legal  title 
to  the  contracts  mode  by  him,  and  the  pro- 
ceedings were  simply  a  method  of  par- 
titioning the  land  or  its  proceeds  among  the 
owners  thereof.  His  control  was  limited, 
and  he  did  not  hold  the  property  with  a  view 
of  investing,  loaning,  or  in  any  other  man- 
ner using  it  for  pecuniary  profit  either  for 
himself  or  the  owner.  Should  we  hold  that  * 
the  property  was  subject  to  taxation.  It 
could  not  be  assessed  to  the  referee  for 
two  reasons :  ( 1 )  There  is  no  showing  that 
the  real  owners  thereof  did  not  reside  within 
the  county;  and  (2)  the  referee  did  not  hold 
the  same  with  a  view  of  either  profit  to 
himself  or  to  the  owner  thereof.  Partition 
proceedings  are  instituted  for  the  purpose 
of  securing  a  division  of  the  property  among 
the  owners;  and  a  sale  in  such  an  action  is 
simply  a  method  of  dividing  up  the  property. 
Until  the  proceeds  are  paid  to  the  owners  of 
tbe  real  estate,  these  proceeds  Jjiartake  ot 
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the  nature  of  the  realty;  in  other  words, 
there  is  no  conversion,  as  a  general  rule,  into 
personalty  until  the  money  is  actually  paid 
to  those  who  are  entitled  to  it.  3  Pom.  £q. 
Jur.  i  1167;  9  Cyc.  Law  &  Proc.  pp.  844, 
845 ;  7  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  473- 
47S,  and  cases  cited.  These  land  contracts 
should,  for  the  purposes  of  taxation,  be 
treated  as  realty,  and  to  tax  them  either  to 
the  referee  or  to  the  beneficiary  would  man- 
ifestly result  in  double  taxation,  which  is 
everywhere  inhibited.  Even  were  this  not 
the  rule,  it  la  elear  under  our  statutes  that 
a  referee  cannot  be  made  personally  liable 
for  the  taxes,  for  the  reason  that  he  is  not 
holding  or  using  either  the  property  or  the 
contracts  with  a  view  to  investing,  loaning, 
or  in  any  way  deri\-ing  any  pecpniary  profit 
for  himself  or  the  beneficial  owners.  Qer- 
man  Trust  Co.  v.  Board  of  Equalization,  121 
Iowa,  S26,  96  N.  W.  878;  Heine  v.  Board 
of  Equalization,  121  Iowa,  445,  96  N.  W. 
967.  Our  condusions  on  the  whole  ease 
find  support  in  McNeill  v.  Hagerty,  SI 
Ohio  St.  255,  23  LJIA.  628,  37  N.  E.  526; 
Re  Kellinger,  9  Paige,  62 ;  Public  Schools  t. 
Trenton,  30  N.  J.  Eq.  668;  Brooks  v.  Hart- 
ford, supra.  Appellants  rely  upon  two 
California  cases,  to  wit,  San  Luis  Obispo  v. 
Pettit,  87  Cal.  499,  25  Pac.  694,  and  People 
V.  L&rdner,  80  Cal.  242,  in  support  of  their 
contention.  Neither  of  these  cases  is  con- 
trolling. The  statute  of  that  state  express- 
ly authorized  the  assessment  of  property  or 
money  in  litigation  held  by  the  county 
treasurer,  court,  county  clerk,  or  receiver  to 
such  officials.  Moreover,  the  San  Luis  Obis- 
po Case  does  not  decide  the  point  here  in- 
volved. Much  more  might  be  said  in  favor 
of  the  conclusion  reached,  hut  the  matters 
already  considered  seem  to  be  conclusive 
and  point  to  the  final  word. 

The  judgment  must  be,  and  it  is,  *{• 
firmed. 


KANSAS  SUPREME  COURT. 

SABAH  DALTON  et  aL,  Plffs.  In  Eir., 

v. 

KANSAS  CITT,  FORT  SCOTT,  A  MEU 
PHIS  RAILROAD  COMPANY. 


( —  Kan. 


96  Pac.  47S.) 


DamagM  —  carriage  beyond  destination 
—  iDcouTenlence. 

1.  Where  a  passenger  on  a  railroad  is 
negligently  carried  beyond  his  destination, 
he  is  entitled,  in  the  absence  of  other  in- 
culpatory circumstances,  to  recover  as  dam- 
ages therefor  a  reasonable  sum  for  loss  of 

Headnotes  bv  Graves,  J, 
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time,  necessary  expenses  incurred,  and,  ia- 
additicm  thereto,  fair  compensation  for  in- 
conveoienee  experienced,  if  any,  on  account 
of  such  action  of  the  railroad  company. 
Same  —  amount  —  qnestlon  for  Jury. 

2.  On  a  trial  for  damages  in  such  a  case, 
where  there  is  any  evidence  tending  to  es- 
tablish a  right  to  recover,  the  amount  to 
be  awarded  ia  a  question  for  the  jury,  and 
should  not  be  withdrawn  from  its  considera- 
tion. 

Same  —  sMtinf  aside  flndlnss  —  Inoon- 
veulence. 

3.  Where^  in  nich  a  cas^  the  jury  return 
special  findings  of  &ct  irfieiein  the  different 
elements  of  damage  are  stated  separately  as 
follfnira:  For  loss  of  time,  $1;  expenses, 
$2.50;  inconvenience  4300, — ^the  court  can- 
not, on  a  motion  to  reduce  the  amount  of 
the  general  verdict,  set  aside  the  finding  for 
inconvenience,  and  render  judgment  for 
$3.60,  if  there  is  any  evidence  upon  which 
such  finding  oould  have  been  based  for  a^y 
amount. 

(June  6,  1908.) 


Case  Note.  ~  jreoAHv  of  damagea  for 
carrying  passetigw  btfymttf  ctesUna- 

tUm. 

A  number  of  other  cases  in  point  upon 
this  question  arc  set  out  in  a  case  note  en- 
titled, "What  injuries  may  be  deemed  the 
proximate  result  of  discharging  passenger 
at  improper  place,  or  one  not  his  destina- 
tion!'' appended  to  Gewna  R.  &  Electric 
Co.  T.  McAllister,  7  L.RA.(N.S.)  1177. 

As  to  damages  Incident  to  attempt  to 
reach  destination  by  other  means,  as  an  ele- 
ment of  recovery  for  Mlure  to  stop  train  for 
intending  passenger,  see  case  note  to  Inter- 
national £  a.  N.  R.  Co.  T.  Addison,  8  LJLA. 
(N.S.)  880. 

It  is  the  duty  of  a  carrier  to  notify  its 
passengers,  or  have  its  stations  announced, 
as  the  trains  approach  the  same  (see  snb- 

i'ect  note  to  Texas  ft  P.  R.  Co.  t.  James,  IS 
J.R.A.  347),  and  to  allow  them  &  sufficient 
or  reasonable  time  in  whichto  alight  (see 
case  note  to  Chicago,  R.  I.  *  P.  R.  Co.  v. 
Wimmer,  4  L.R.A.(N.S.)  140).  If,  there- 
fore, because  of  the  carrier's  failure  to  an- 
nounce the  station  or  to  allow  a  reasonable 
opportunity  to  alight,  a  pe^senger  is  carried 
beyond  his  destination,  it  will  be  liable,  as 
will  appear  from  many  of  the  following  oases, 
for  all  damages  proximately  growing  out  of 
such  failure. 

The  general  rule  is  that  a  carrier  is  liable 
for  the  natural  and  proximate  damages  re- 
sulting from  negligently  or  wrongfully  car- 
rying a  passenger  bevond  his  destination. 
East  Tennessee,  V.  &  6.  R.  Co.  t.  Lockhart. 
79  Ala.  315;  Dorsey  v.  Central  R.  C!o.  113 
Ga.  564,  88  S.  E.  958;  Southern  R.  Co.  t. 
Hobhs,  118  Gn.  227,  63  L.R.A.  68,  46  S.  B. 
23;  Cincinnati,  H.  A.  I.  R.  Co.  t.  EMon,  94 
Ind.  474,  48  Am.  Rep.  179. 

If  a  passenger  holding  a  ticket  entitling 
him  to  alight  at  a  particular  station  ia 
carried  past  such  station  witiiont  Ids  eoK- 
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ERROR  to  the  District  Court  for  Ander- 
Bon  County  to  review  a  judgment  in 
plaintiffs'  favor  after  Btriking  out  an  item 
of  damages  for  inconvenience,  found  by  the 
jniy  in  an  action  brought  to  recover  dam- 
ages for  carrying  plaintiffi  beyond  tlieir 
destination.  Beversed. 

Statement  by  GraTes,  J.: 

Sarah  and  Jennie  Dalton  are  sisters.  At 
the  time  of  the  transaction  out  of  which 
this  action  arose,  Sarah  resided  near  Fon- 
tana,  in  Miami  county,  with  her  father; 
Jennie  was  then  living  with  a  lister  at  Mo- 
line.  Sarah  was  twenty-four  years  of  age, 
and  Jennie  twenty.  On  August  27,  18&9, 
they  met  appointment  at  Kansas  Cify. 
On  Augnat  28,  ftt  9 :4fi.  In  the  evening,  they 

sent  and  without  being  allowed  a  resonable 
opportunity  to  leave  the  train,  he  has  a 
Tight  of  action,  against  tbo  carrier  for  what- 
ever damages  may  have  accrued  to  him  by 
raaaon  of  nondelivery  at  the  place  for 
which  he  was  ticketed^  Illinois  C.  R.  Co. 
T.  Able,  Sg  lU.  131;  lUinois  0.  R.  Co.  t. 
Chambers.  71  HL  619. 

In  King  t.  Southern  R.  Go.  128  Oa.  286, 
57  S.  E.  607,  it  was  held  to  be  a  tort,  for 
which  ui  action  would  lie,  to  afford  a  pas- 
senger no  opportunity  to  alight  at  his  desti- 
nation, and  to  use  abusive  language  and  per- 
sonal violence  in  putting  him  off  some  dis- 
tance beyond. 

In  Louisville  A  N.  R.  Co.  v.  Oaddie,  31 
Ky.  L.  Rep.  602,  102  S.  W.  817,  it  was  held 
that,  where  a  conductor,  by  mistake,  failed 
to  announce  *  passenger's  station,  and  car- 
ried her  beyond;  and  there  was  no  evidence 
of  mistreatment  6r  incivility;  and  she  was 
offered  free  transportation  back  ,  to  her  sta- 
tion,— ^her  recovery  should  be  limited  to 
such  loss  of  time,  illness,  and  inconvenience 
suffered  as  was  the  natural  and  reasonable 
result  of  being  carried  past  her  station. 

In  The  Canadian,  Brown,  Adm.  11,  Fed. 
Cas.  No.  2^76,  and  The  President,  92  Fed. 
673,  it  was  held  that  the  recovery  would  be 
limited  to  the  actual  loss  sustained,  where 
there  was  no  insult  or  ill  treatment. 

Physical  suffering  and  siokneu. 

A  passenger  negligently  or  wrongfully 
euried  beyond  his  destination  is  entitled  to 
recover  for  physical  suffering  which  is  the 
natural,  direct,  and  immediate  consequence 
of  the  wrongful  act.  East  Tennessee,  V.  &, 
G.  R.  Co.  V.  Lockhart,  supra;  Dawson  v. 
Loui8\'i1le  &  N.  R.  Co.  6  Ky.  L.  Rep.  668; 
Texas  A  P.  R.  Co.  t.  Pollard,  2  Tex.  App. 
Civ.  Cas.  (Willson)  424. 

Such  a  passenger  may  recover  for  an  in- 
jury received  in  attempting,  in  the  dark,  to 
from  the  railroad  to  tJie  station  plat- 
form. Case  V.  Delaware,  L.  ft  W.  R.  Co.  191 
Fa.  450,  43  Atl.  319. 

He  may  recover  for  a  fall  through  a  tres- 
tle where,  at  night,  he  followed  the  direc- 
tions of  a  <H)ti(luctor  in  eudeavoriiu;  to  get 
17.LJl.A.(N.S.) 


left  KansaA  dtj  together  on  the  defendant's 
passenger  train,  for  Fontana,  where  the 
train  was  due  at  11 :30  that  night.  Sarah 
bought  a  round-trip  ticket  when  she  left 
Fontana;  Jennie  bought  a  ticket  for  Fon- 
tana at  Kansas  City.  The  train  did  not 
stop  at  Fontana;  it  went  to  La  Cygne,  the 
next  station,  8  miles  from  Fontana.  At  La 
Cygne,  a  freight  train  was  standing,  ready 
to  leave  for  Fontana.  The  plaintiffs  and 
their  baggage  were  transferred  to  the  ca- 
boose of  that  train,  and  taken  back  to-Fon- 
tana,  where  they,  with  their  baggage,  were 
left  on  the  depot  platform.  There  were  no 
lights  in  or  about  the  station,  but  the  plain- 
tiffs were  acquainted  there,  and  walked 
about  a  block  and  a  half  to  a  hotel  where 
they  aroiued  Uw  inmates,  who  assisted  them 

back  to  his  des^natlon.  Eentneky  ft  L 
Bridge  ft  R.  Co.  T.  Budcler,  30  Ky.  L  Rep. 
1086,  8  LJt.A.(N.8.)  665,  100  S.  W.  328. 

As  affecting  the  question  of  damages,  he 
may  show  that  the  enforced  walk  luck  to 
his  destination  caused  mental  and  physical 
suffering.  Chesapeake  ft  O.  R.  Co.  v.  Lynch, 
28  Ky.X.  Hep.  467,  89  S.  W.  617. 

Where  physical  suffering  is  proved,  and 
superadded  mental  suffering,  the  jtu?  should 
6x  the  damages  at  such  sum  as  will  reason- 
ably compensate  the  plaintiff  for  such  suf- 
fering. Winkler  v.  St.  Louis,  L  H.  ft  S.  B. 
Co.  21  Mo.  App.  99. 

In  DawBon  v.  Louisville  ft  N.  R.  Oo.  4 
Ky.  L.  Rep.  801,  it  appeared  that  a  passen- 
ger suffennff  from  a  recent  surgical  opera- 
tion was  not  given  a  sufficient  time  to  alight 
at  his  destinatiim;  and,  when  he  bc^^ed  the  , 
conductor  to  stop  and  let  him  off,  and  told 
him  he  believed  it  would  kill  him  to  be  car- 
ried away  from  home,  the  conductor  re- 
plied that  he  "would  have  to  stand  it;" 
that  the  conduct  of  Uie  railroad  caused  him 
much  mental  suffering,  and,  at  the  sta- 
tion 4  or  6  miles  beyond,  where  he  was  put 
off,  he  was  exposed  to  oold  and  dampneu, 
suffered  a  relapse,  and  was  in  bed  over  a 
month  attended  by  a  physician.  It  was 
held  that  he  was  entitled  to  recover  com- 
pensatory damages  beyond  the  damages  for 
his  loBB  of  time  and  the  cost  of  a  return 
ticket. 

In  the  nature  of  things,  in  actions  for  the 
reooveiy  of  damages  for  physlcial  suffering 
and  mental  anguiBh  caused  1^  being  negli- 
gently carried  beyond  one's  destination  and 
put  off  at  the  wrong  place,  it  is  impossible, 
and  therefore  unnecessary,  to  prove  spe- 
cifically in  dollars  and  cente  the  extent  of  uie 
damages  suffered.  Bell  v.  Gulf  ft  C.  R.  Go. 
76  Miss.  71,  23  So.  268;  Winkler  t.  St. 
Louis.  I.  M.  ft  S.  R.  Co.  supra. 

Fatigue  from  the  enforced  walk  back  is 
an  element  of  damages.  East  Tennessee,  V. 

6  O.  R.  Co.  V.  Lockhart,  siipra;  Central  R. 
Co.  V.  Dorsey,  116  Ga.  719,  42  S.  E.  1024. 

He  may  recover  for  sickness  caused  by  an 
enforced  journey  on  foot  back  to  his  desti- 
nation.   Louisville  ft  X.  R.  Co.  v.  Dancy, 

07  Ala.  338,  11  So.  796;  Southern  R.  Co.  v. 
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by  getting  a  livery  team  to  take  them  home, 
and  placing  their  baggage  in  the  hotel. 
They  reached  home  about  2  o'clock  at  night, 
and  returned  the  next  day  and  got  their  bag- 
gage. Their  brotlier  came  to  the  station  at 
Fontana  to  meet  them  and  was  there  when 
the  train  passed.  They  each  commenced  an 
action  in  the  district  court  of  Miami  coun- 
ty, March  30,  1900,  one  of  which  waa  tried 
in  December,  1000,  and  tha  other  in  Feb- 
ruary, 1001.  One  of  them  recovered  judg- 
ment  for  $300.  The  railroad  company  prose- 
onted  prooeedings  in  error  to  this  court, 
where  the  ease  waa  reversed,  and  is  reported 
in  66  Kan.  661,  70  Fac.  645.  The  other 
ease  was  also  reversed.  66  Kan.  790,  72 
Pm.  SOS.  In  Uia  first  case,  tbe  dietrict 

Humphries,  108  Oa.  691,  34  S.  E.  283;  Cin- 
cinnati, H.  &  L  R.  Co.  y.  Eaton,  supra; 
Kentucky  C.  B.  Co.  T.  Biddle,  17  Ky.  h. 
Rep.  1363.  34  S.  W.  004;  TezM  &  P.  K.  Co. 
V.  Pollard,  supra. 

In  Louisville,  N.  0.  ft  T.  R.  Co.  t.  Mask, 
04  MiBs.  738,  2  So.  360,  where  the  passen- 
ger's destination  was  not  called;  and  tiie 
orain  was  not  stopped  until  it  had  gone 
some  600  or  600  yards  b^wid,  at  wnitA 
point  he  got  off  at  midnight  and  walked  to 
his  home,  not  1^  the  station,  but  by  another 
route;  and,  from  the  exposure  to  the  bitter 
cold  and  disa^eeable  weather,  he  waa  tak- 
en sick  and  died, — it  was  held  that  his  ad- 
ministrator was  entitled  to  recover  more 
than  nominal  damages. 

Sudi  a  passenger  may  recover  for  sick- 
ness caused  by  exposure  to  rain  while  walk- 
ing back  2  miles  to  his  destination,  Where 
he  had  directed  that  his  horse  and  buggy  be 
taken  to  meet  him.  St.  Louis  Southwestern 
R.  Co.  V.  Knight,  81  Ark.  420,  99  6.  W.  684. 

And  for  sickness  caused  by  being  caught 
in  the  rain  while  riding  back  in  an  open 
bu^y.  St.  Louis  Southwestern  R.  Co.  v. 
Ricketts.  06  Tex.  6S,  70  S.  W.  316. 

And  he  may  recover  for  an  injury  done, 
where,  while  afflicted  with  chronic  rheuma- 
tism, he  was  compelled  to  walk  back  6 
miles  through  rain  at  night.  Mobile  A  0. 
R.  Co.  T.  McArthur,  43  Miss.  180. 

Bul^  in  Louisville  t.  N.  R.  Co.  t.  Quick, 
126  Ala.  563,  28  So.  14,  where  it  appeared 
that  a  pasBPnger  wan  carried  beyond  and 
brought  back  to  her  station,  where  slie  was 
unacquainted,  and  her  son,  who  had  come  to 
meet  her,  had  left  the  station,  it  was  held 
that  rheumatism  contracted  by  exposure  in 
a  drenching  rain  while  out  hunting  her 
son's  residence  was  an  improper  cU'iiiciit  of 
damages,  as  being  too  remote,  and  not  prox- 
imate to  the  wrong. 

In  East  Tennessee,  V.  Sc  G.  R.  Co.  v. 
Loekhart,  79  Ala.  315,  it  was  held  that,  if 
it  was  necessary  for  the  passenger  to  walk 
back  to  his  destination,  and  he  thereby  ag- 
gramted  a  present  sickness  unknown  to  the 
carrier,  such  aggravation  constituted  an  ele- 
ment of  tbe  damasea. 
17LJIJL(N.S.)  ^ 


court  instructed  the  jury  that  "annoyance, 
fright,  and  mental  anguish"  were  prop>or 
elements  of  damage  in  such  a  case,  and  f-jr 
this  the  judgment  was  reversed.  The  casir. 
were  subsequently  tried  in  the  district  court 
where  the  plaintiffs  again  recovered,  and  a 
new  trial  was  granted  by  that  court.  The 
trial,  which  is  now  here  for  review,  was  had 
March  19,  1906.  The  two  cases  were  tried 
together,  and  each  plaintiff  recovered  a  ver- 
dict for  $303.50.  This  amount  was,  by  spe- 
cial findings  made  by  the  jury,  apportioned 
as  follows :  For  loss  of  time,  $1 ;  expenses, 
$2.60;  inconvenience,  $300.  Upon  the  ap- 
plication of  the  railroad  company,  tbe  court 
struck  out  the  sum  of  $300  and  ent«red  judg- 
ment for  each  plaintiff  in  the  sum  of 
$3.60.   The  application  was  bejsed  upon  two 

State  of  weather. 

Where  the  passenger  is  compelled  to  walk 
back,  the  state  of  the  weather  may  be  con- 
sidered on  the  questicHi  of  damages.  Louis- 
ville A  N.  R.  Go.  V.  Danqy,  supra;  Cinein- 
nati,  H.  &  X.  R.  Go.  T.  Eaton,  94  Ind.  474. 
48  Am.  Rep.  179;  Louisville  A;  N.  R.  Co.  v. 
Guy,  IS  Ky.  L.  Rep.  760,  37  S.  W.  1043; 
Peoos  A  N.  T.  R.  Co.  T.  Williams.  34  TasE. 
Cir.  App.  100,  78  &  W.  5. 

Condition  of  way  back  to  destination. 

It  may  be  shown  ttiat  the  road  over  which 
such  passenger  was  compelled  to  walk  in 
getting  back  to  his  destinatiia  was  rou^. 
rocky,  muddy,  or  dusty.  East  TennesseeTv. 
&  O.  R.  Co.  T.  Loekhart;  Cincinnati,  H.  ft 
I.  R.  Go.  V.  Eaton;  and  Louisville  ft  N.  R. 
Co.  V.  Guy, — supra. 

So,  it  may  be  shown,  as  an  element  of 
damages,  that  the  passenger  fell  and  hurt 
herself  while  crossing  a  cattle  guard  on  her 
way  back  to  the  station,  this  being  the 
only  way  back  known  to  her.  New  York,  C- 
ft  St.  L.  R.  Go.  T.  Doone,  115  Ind.  43S,  1 
L.RA.  167,  7  Am.  St.  Rep.  451,  17  N.  £. 
013. 

Mental  anguish. 

Passengers  n^ligently  carried  beyond 
their  destination  have  been  permitted  to  re- 
cover for  fright  or  mental  anguish,  pure 
and  simple,  without  any  bodily  injury. 
Louisville  &  N.  R.  Co.  v,  Dancy;  Louis- 
ville ft  N.  R.  Co.  V.  Quick;  and  Cincin- 
nati, H.  ft  I.  R.  Go.  V.  Eaton. — supra: 
Texas  A  P.  R.  Co.  v.  Gott,  20  Te.t.  Cir.  App. 
335,  50  8.  W.  193. 

But  in  Chicago.  R.  I.  A  P.  R.  Co.  v. 
Boyles,  11  Tex.  Civ.  App.  522.  33  S.  \V. 
247,  it  was  held  that,  where  it  was  ueithfi 
averred  nnr  proven  that  the  carrier  kiww 
that  plaintiff  was  to  be  met  by  her  failifi. 
or  that,  failing  to  meet  hiin.  she  won  id 
suffer  keen  anjniish  and  disapimintnient. 
»uch  mental  an^inh,  though  actiially  "iit- 
fered,  was  not  a  proper  element  of  dam- 
ages. 

In  Cincinnati,  etc.  R.  Co.  v.  Richardson. 
14  Ky.  L.  Rep.  367,  it^ms  held  .that  plain- 
Digitized  by  CjOOg  IC 


1908. 


DALTON  T.  KANSAS 


ClTi',  Ft.  S.  &  M.  R.  CO. 


1229 


gTounds,  which  read:  "(1)  There  was  no 
evidence  justifying  any  damages  for  incon- 
venience and  trouble  for  which  the  jury  aB- 
sessed  damages  against  the  defendant  in 
the  BUm  of  $300  in  favor  of  the  plaintiff. 

(2)  Because  the  amount  allowed  for  incon- 
venience and  trouble  is  not  a  proper  element 
of  damages  in  assessing  or  estimating  plain* 

tiffs'  damages  herein."  The  plainti£b  bring 
their  oaw  hen  for  reriew. 

Mr,  Frank  M.  Sheridan  for  plaintiffs 

in  error. 

Messrs.  W.  F.  Fvans,  I.  P.  Dana,  and 
A.  L.  Berger,  for  defendant  in  error : 

The  trial  court's  findings  and  judgment 
-will  not  be  disturbed  unless  the  record  af- 
lirmatively  ahom  enor. 

tiflr  could  show  that  she  was  so  frightened 
that  she  was  confined  to  her  bed  the  next 
day  because  of  her  being  put  off  beyond  her 
station  on  a  steep  embankment,  where  she 
was  compelled  to  jump  3  or  4  feet  to  the 
fl^und,  and  because  of  seeing  one  of  her 
children  roll  down  the  embuilanent  when 
carelessly  helped  ofT  the  tzain  bj  the  brake- 
man. 

Where,  under  the  evidence,  plaintiff  is  not 
entitled  to  any  actual  damages,  but  is  en- 
titled to  damages  for  inju^  to  her  peace, 
happiness,  or  feelings,  it  is  not  error  to 
charge  the  jury  tha^  "in  all  cases  where  a 
tort  has  been  c(m]mitted,  the  damages  are 
left  to  the  mlightened  conscience  of  an  im- 
partial jury.**  Oeorffia  B.  ft  Bkg.  Oo.  t. 
Jett,  96  Oa.  2S6,  22  S.  E.  281;  Southern  B. 
Co.  T.  Bryant,  106  Oa.  310,  31  S.  E.  182. 

In  San  Antonia  Traction  Co.  t.  Crawford 
(Tex.  Civ.  App.)  71*  B.  W.  300,  it  was  held 
that  a  passenger  on  a  street  car,  deliberately 
and  wilfully  carried  past  her  destination  by 
a  motorman,  who  then  shook  his  fin^r  and 
a  piece  of  iron  in  her  face,  was  entitled  to 
recover  compensatory  danMges  for  mental 
suffering,  though  there  was  no  physical  suf- 
fering. This,  however,  is  not  in  oonflict 
with  the  general  role  stated  in  the  next 
paragra^  for  here  it  is  clear  that  the 
plaintiff  was  snbjeoted  to  insult  and  wilful 
abuse. 

But  the  weight  of  authority  is  to  the  ef- 
fect tiiat  damages  for  mental  aiuuisb  or 
wounded  feelings  arising  solely  nom  tiie 
drcumstanoe  that  the  passenger  has  been 
negligently  carried  beyond  his  destination 
are  not  recoverable  where  he  has  snstained 
no  injury  to  his  person  or  his  purse,  and 
has  not  been  subjected  to  insult,  abuse,  or 
humiliation.  Sappington  v.  Atlanta  &  W. 
P.  R.  Co.  127  Ga.  178,  68  8.  E.  811;  Trigg 
T.  St.  LouU,  K.  C.  *  N.  R.  Co.  74  Mo.  147, 
41  Am.  Rep.  806;  Donlng  r.  Chicagt^  R.  I. 
A  P.  R.  Co.  80  Mo.  App.  152. 

In  other  words,  it  fa  generally  held  that 
nu  damages  should  be  allowed  for  mental 
suffering  in  such  cases,  unless  there  ia  a 
showing  of  some  personal  injury*  Independ- 
ent of  the  mental  suffering.  Texarkana  & 
Ft.  S.  R.  Co.  V.  Andanom  87  Ark.  123, 
17LJLA.(N.a) 


Ward  T.  Preferred  Acci.  Ins.  Co.  80  Vt. 
321,  67  Atl.  821;  Downing  v.  Ernst.  40  Colo. 
137,  92  Fac.  230;  Ryan  v.  Brown  (Okla.)  Ul 
Pac.  804;  Brew  v.  Hastings,  206  Fa.  155,  55 
Atl.  922 ;  Corgan  v.  George  F.  Lee  Coal  Co. 
218  Pa.  380,  67  Atl.  665 ;  Benson  v.  Bawden, 
149  Mich.  684,  13  L.R.A.(K.5.)  721,  113  N. 
W.  20;  Butteris  v.  Mifflin  &  h.  Min.  Co.  133 
Wis.  343,  113  N.  W.  642;  Parker  v.  Con- 
tinental Ins.  Co.  143  N.  C.  339,  55  S.  E. 
717;  Handlan-Buck  Mfg.  Co.  v.  Wendelkin 
Constr.  Co.  124  Mo.  App.  340,  101  S.  W. 
702;  Kiesewetter  v.  Supreme  Tent  E.  M. 
227  111.  48,  81  N.  B.  19;  Garrity  v.  Ham- 
burger Co.  136  111.  499.  27  N.  E.  11;  An- 
thony Ittner  Brick  Co.  v.  Ashby,  198  lU. 
562,  64  N.  E.  1100;  Burbank  v.  Barton, 
117  La.  262.  41  So.  667 1  Robertson  T.  Long^ 

53  S.  W.  673;  Kansas  City  Ft  S.  ft  M. 
R.  Co.  V.  Dalton,  66  Kan.  661,  70  Pse. 
646;  Judice  v.  Southern  P.  Co.  47  La.  Ann. 
256,  16  So.  816;  Pullman  Co^  v.  Kelly,  86 
Miss.  87,  38  So.  317;  Strange  v.  Missouri  P. 
R.  Co.  61  Mo.  App.  686;  Smith  v.  Wilming- 
ton A;  W.  R.  Co.  130  N.  C.  304,  41  S.  E.  481. 

In  Rawlingi  t.  Wabash  R.  Co.  07  Mo. 
App.  616,  71  8.  W.  684,  it  was  held  that, 
where  a  passenger,  in  walking  hack  to  her 
destination,  was  compelled  to  cross  a  cat- 
tle guard,  into  which  she  fell  and  hurt  her- 
self and  got  wet  from  head  to  foot,  her  anxie- 
ty of  mind  or  injured  feelings  was  a  proper 
element  of  damafies. 

The  mental  distress  of  persons  other  than 
the  passenger  carried  V^ond  his  destina- 
tion Is  not  an  element  of  damages. 

Thus,  in  Pullman  Palace  Car  Co.  v.  Trim- 
ble, 8  Tex.  Civ.  App.  386,  28  8.  W.  96,  it 
waa  held-  that  a  passenger  carried  beyond 
her  destination  could  not  recover  for  ttie 
fright  and  distress  of  a  six-year-old  nephew 
accompanying  ber  on  the  journey. 

And  in  Texas  ft  P.  R.  Co.  t.  Woods,  16 
Tex.  Civ.  App.  612.  40  8.  W.  846,  it  was 
held  that,  in  an  action  1^  a  husband  for 
carrying  his  wife  beyond  her  destination, 
he  waa  not  entitled  to  recover  for  his  own 
mental  miffering. 

Humiliation. 

Humiliation  is  not  an  element  ot  damage 
where  the  carrier  was  guilty  of  no  rude 
or  offensive  conduct,  but  merely  carried  the 
passenger  beyond  Ua  destination  acddent- 
ally  or  carelessly.  St.  Louis  Southwestern 
R.  Co.  T.  Knightt  77  Ark.  20,  88  S.  W.  1036; 
Airey  t.  Pullman  Palaee  Car  Go.  SO  La. 
Ann.  648,  23  So.  612. 

In  Louisville  ft  K.  K.  Co.  v.  Ballard.  85 
Ky.  307,  7  Am.  St.  Rep.  600,  3  8.  W.  630, 
and  Louisville  ft  N.  R.  Co.  v.  Ballard,  88 
Ky.  169,  2  L.R.A.  694,  10  8.  W.  429,  it  waa 
held,  however,  that  the  fact  that  the  brake- 
man  looked  at  the  passenger  and  grinned  as 
she  was  getting  off  at  a  lonely  point  about 
a  mile  beyond  her  station  was  admissible 
as  affecting  tiie  damagu. 
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ley,  28  iront.  123,  72  Pac.  423;  Passavant 
T.  Arnold,  34  Mont.  513,  87  Pac.  906;  Van 
Vranken  v.  Granite  County,  36  Mont.  427, 
90  Pac  164;  Jolianaenv.  Mulligan,  45  Wash. 
529,  88  Pac.  1107;  Kinsel  t.  Wieland,  38 
Colo.  290,  88  Pac.  153;  Southern  R.  Co.  t. 
Lester,  81  C.  C.  A.  53,  151  Fed.  573;  West 

Richmond  R,  &,  Electric  Co.  102  Va.  339, 
46  S.  E.  330;  United  Statea  Mineral  Co.  v. 
Camden,  106  Va.  663,  117  Am.  St  Rep. 
1028,  66  S.  £.  561. 

The  trial  court  must  determine  whether 
th«  jury  was  mistaken  in  weighing  the  evi- 
dence, or  whether  the  evidence  would  jus- 
tify the  finding. 

St.  Louis  ft  S.  F.  R.  CSo.  t.  Vanzego,  71 
Kan.  427,  80  Pac.  944;  Argentine  r.  Ben- 
der. 71  Kan.  422,  SO  Pae.  036;  Mis«mri  P. 


R.  Co.  T.  Dwyer,  36  Kan.  60,  12  Pac  362; 
Atyeo  V.  Kelsey,  13  Kan.  216;  McCmm  t. 
Corby,  15  Kan.  116;  Kansas  P.  R.  Co.  t. 
Kunkel,  17  Kan.  172;  Kansas  Citj,  W.  ft  N. 
R.  Co.  V.  Ryan,  49  Kan.  12.  30  Pac.  108. 

It  was  within  the  province  of  the  trial 
court,  under  the  evidence  here,  to  reduce  the 
general  verdict. 

Parsons  &  P.  R.  Co.  t.  Montgomeiy,  46 
Kan.  120,  26  Pac.  403;  Cudahy  Packing  Co. 
V.  Broadbent,  70  Kan.  635,  70  Pac.  126; 
American  Surety  Co.  t.  Ashmore.  74  ^an. 
326,  86  Pao.  463. 

OraTes,  J.,  delivered  Qie  opinion  of  the 

court: 

The  only  queaUon  presented  in  this  case 
relates  to  the  measure  of  damages.  The 


PeriL 

Peril  which  Is  tiie  natural,  direct,  and 
immediate  consequence  of  the  wrongful  act 
is  an  element  of  damages.  East  Tennessee, 
V.  ft  G.  R.  Co.  T.  Loekhart.  70  Ala.  316; 
Cincinnati,  H.  ft  I.  R.  Co.  T.  Eaton,  04  Ind. 
474,  48  Am.  Rep.  170. 

Tronble  and  ineonvenlenee. 

A  passenger  in  such  a  case  is  enticed 
to  recover  damages  for  Us  proximate  trou- 
ble and  ineonvenienee  in  gettne  bade  to  his 
destination.  East  Tennsasee,  V.  ft  O.  R.  Co. 
T.  Loekhart,  supra;  Southern  R.  Co.  v. 
Humphries,  108  Ga.  691.  34  S.  E.  2S3; 
Simmons  t.  Seaboard  Air-Line  R.  Co.  120 
Ga.  226,  47  S.  E.  670,  I  A.  ft  E.  Ann.  Cas. 
777;  Judice  v.  Southern  P.  Co.  supra;  Airey 
V.  Pullman  Palace  Car  Co.  supra;  Triggr.  St. 
Louis,  K.  C.  ft  N.  R.  Co.  74  Mo.  147,  41 
Am.  Rep.  305;  Owens  t.  Wabash  R.  Co.  04 
Ho.  App.  143;  Smith  t.  St.  Louis  ft  S.  F. 
R.  Co.  127  Mo.  App.  63,  106  8.  W.  100; 
Pennsylvania  R.  Co.  v.  Aspell,  23  Pa.  147, 
62  Am.  Dec.  323;  Boiintree  v.  Atlantic 
Coast  Line  R.  Co.  73  S.  C.  268,  63  S.  E. 
424;  Texas  ft  P.  R.  Co.  v.  Pollard,  2  Tex. 
App.  Civ.  Cas.  (Willson)  424;  Texas  ft  P. 
R.  Co.  T.  Woods,  8  Tex.  Civ.  App.  462,  28 
8.  W.  416. 

In  St  Louts,  L  M.  ft  8.  R.  Cow  T.  Power, 
67  Ark.  142,  63  S.  W.  672,  it  was  held  that 
the  inconvenience  and  annoyance  from  vol- 
untarily riding  back  upon  a  freight  train 
in  a  car  where  men  were  smoking,  chewing, 
and  spitting,  when,  by  waiting  an  hour 
longer,  she  could  have  returned  by  a  regu- 
lar passenger  train,  were  not  proper  ele- 
ments of  damages. 

Loss  of  time  and  expenses. 

Loss  of  time  which  is  the  natural,  direct, 
and  immediate  consequence  of  the  wrongful 
act  is  an  element  of  damage.  Judice  v. 
Southern  P.  Co.;  Pennsylvania  R.  Co.  v. 
Aspell;  and  Texas  ft  P.  R.  Co.  t.  Pollard,^ 
supra. 

And  the  passenger  may  recover  for  his 
actual  expeuBes  in  getting  back  to  his  des- 
tination, togetliw  with  his  loss  of  time. 
17LJLA.(N.S.) 


The  President,  92  Fed.  673;  The  Canadian. 
Brown,  Adm.  II,  Fed.  Cas.  No.  2,376;  Sim- 
mons V.  Seaboard  Air-Line  R.  Co.  and  Airvy 
V.  Pullman  Palace  Car  Co.  supra;  Dorrah 
V.  Illinois  a  R.  Co.  66  Miss.  14,  7  Am.  St. 
Rep.  629,  3  So.  36;  Porter  v.  The  New  Eng- 
land, 17  Mo.  290;  Trigg  T.  St.  Louis,  K.  C. 
ft  N.  R.  Co.  74  Mo.  147,  41  Am.  Rep.  305; 
Marshall  t.  St  Louis,  K.  C.  ft  N.  R.  Co.  78 
Mo.  610;  Owens  T.  Wabash  R.  Co.  84  Mo. 
App.  143;  Smith  v.  St.  Louis  ft  8.  F.  R.  Co. 
supra;  International  ft  O.  N.  R.  Co.  T. 
Teny,  62  Ttox.  380,  00  Am.  Rep.  520;  Texaa 
ft  P.  B.  Go.  T.  Woods,  8  Tex.  Civ.  App.  462, 
28  S.  W.  416;  Gulf,  C.  ft  8.  F.  R.  Co.  t. 
Cleveland  (Tex.  Civ.  App.)  33  S.  W.  687. 

In  Mississippi  ft  T.  R.  Co.  v.  Gill,  66 
Miss.  89,  6  So.  393,  it  was  held  that  a 
passenger  who  attempted  to  alight  from  the 
rear  end  of  the  car,  buf  was  prevented  by  a. 
■tbnmg  of  people  so  determined  to  get  in 
that  be  oould  not  get  out  before  the  tzKia 
was  started,  and  was  carried  to  the  next  sta>- 
tiwi,  where  he  was  detained  an  hoar  and 
paid  his  fare  bade,  was  entitled  to  eompen- 
sati<ai  only,  no  insult  being  shown. 

Other  losses. 

In  Texas  ft  P.  R.  Co.  V.  Pollard,  2  Tex. 
App.  Civ.  Cas.  (Willson)  424,  it  was  held 
that  the  loss  of  capacity  to  earn  money  waa 

an  element  of  damages. 

Probable  profits  on  a  commercial  de«l 
which  failed  because  of  plaintiff's  delay 
were  not  allowed  in  The  Canadian,  supra. 
In  this  case  the  master  of  the  schooner 
whidi  was  detained  because  the  steamer  on 
which  he  took  passage  to  the  port  wher* 
the  schooner  was  moored,  carried  him  to 
another  port,  was  allowed  to  recover  demur- 
rage for  the  detention  (rf  his  veaseL 

Kominal  damages. 

If  no  actual,  substantial  loss  or  damage 
is  suffered,  plaintiff  is  entitled  to  recover 
nominal  damages  only  for  the  mere  negli- 
gent act  of  carrying  him  beyond  his  desti- 
nation. Louisville  ft  N.  R.  Co.  v.  DanCT, 
97  Ala.  338,  11  So.  796;  Chattanooga,  R. 
ft  a  R.  Co.  T.  Lyoq,  89  Oa.  16,  16  T.B  A. 
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act  of  the  railroad  company  in  carrying 
the  plaintiffs  beyond  their  destination,  in 
the  absence  of  other  inculpatory  facts, 
amounts  to  a  mere  breach  of  contract.  Hie 
rule  of  damages  in  all  such  eases  is  oompen- 
sation  for  loss  of  time,  and  expenses  in- 
curred on  account  of  the  nonperformance  of 
the  contract  There  is  an  entire  absence  tn 
this  ease,  of  any  wantonness,  violence,  in- 
sulting or  oppressive  conduct  on  the  part 
of  the  railroad  company's  employees  such 
as  must  be  shown  before  exemplary  damages 
can  be  awarded;  and  no  physical  injuiy  was 
received  upon  which  damages  for  mental 
pain  and  anguish  may  be  based.  The  dam- 
ages most  therefore  be  limited  to  such  as 
are  proper  in  the  ordinary  case  where  a  con- 
tract has  been  violated.   6  Cyc.  Law  &  Proc 


p.  589;  6  Am.  &  Eng.  £nc.  Law,  2d  cd.  pp. 
690-097;  Xorthem  C.  R.  Co.  v.  O'Conner, 
76  Md.  207,  16  L.R.A.  449,  35  Am.  St.  liep. 
422,  24  Aa  449;  Dorrah  v.  Illinois  C.  K. 
Co.  dS  Miss,  14,  7  Am.  St.  Rep.  629,  3  So. 
36.  It  has  been  urged  in  argument  that  in- 
convenience is  recognized  as  a  proper  ele- 
ment of  damages  in  cases  of  this  nature,  in 
addition  to  those  before  mentioned;  and  au- 
thorities have  been  cited  which  sustain  this 
contention.  Undoubtedly,  the  rule  is  that 
inconvenience,  when  of  a  substantial  char- 
acter, is  a  proper  element  of  damages;  but 
it  doea  not  follow  that  a  recovery  may  be 
had  therefor  in  every  case  where  a  passen- 
ger is  carried  beyond  his  destination. 
When,  in  such  a  case,  the  passenger,  in  or- 
der to  get  back  to  where  Uie  railroad  com- 


867,  32  Am.  St.  Sep.  72,  16  S.  E.  24;  Sap- 
pington  T.  AtlanU  ft  W.  P.  B.  Co.  127  0*. 
178,  S6  8.  E.  311. 

In  Tezarkana  &  Ft.  S.  R.  Co.  v.  Ander- 
son, 67  Ark.  123,  63  S.  W.  673,  it  was  held 
that  nominal  damages  only  were  recoverable 
where  there  were  no  personal  injurv,  no  cir- 
onmstaiieea  of  a^rravation,  no  inecmvai- 
lenoe  other  tiiaii  a  mere  delay  of  two  hours, 
and  no  showing  of  the  value  of  time  lost 
or  expense  incurred. 

In  Blackburn  V.  Alabama  R.  Co.  143 

Ala.  346,  39  So.  345,  5  A.  &  £.  Ann.  Cas.  223, 
it  was  held  that  a  passenger  who  was  com 

Selled  to  walk  about  1  mile  further  than 
e  would  have  had  to  walk  if  he  had  not 
been  carried  2  miles  beyond  his  station,  and 
■who  was  put  to  no  expense  and  snffered  no 
mental  or  physical  paia,  was  wtitled  to  re- 
cover only  nominal  damages. 

Negli^ntly  to  carry  a  passenger  beyond 
his  destmstion  entitles  him  to  at  least  nom- 
inal danMgee.  Cable  v.  Southern  B.  Co.  122 
N.  a  892.  29  8.  E.  877. 

Exemplary  damages. 

A  passenger  wilfully  and  intentionally 
earried  past  his  destinatimi  is  entitled  to 
exemplary  damages.  Dawson  t.  Lonfsvilla 
ft  B.  Co.  6  Ky.  L.  Rep.  668;  Harlan  t. 
Wabash  R.  Co.  117  Mo.  App.  637,  94  S.  W. 
737;  Samuels  v.  Richmond  ft  D.  R.  Co.  36 
S.  C.  493,  28  Am.  St.  Rep.  883,  14  S.  E.  043. 

Where  the  conductor  and  brakeman  re- 
fused to  atop,  and  were  insulting  in  their 
manner  (Louisville  ft  N.  R.  Co.  v.  Ballard, 
88  Ky.  169.  2  L.ILA.  694,  10  8.  W.  429); 
or  the  canning  beyond  was  the  result  of  in- 
tentional or  malicious  neglect  (Memphis  ft 
C.  Packet  Co.  ▼.  Kagel,  97  Ky.  0,  29  S.  W. 
743;  Hutchinson  v.  Southern  R.  Co.  140 
N.  C.  123,  62  S.  E.  263,  6  A.  ft  B.  Ann.  Cas. 
22), — ^the  plaintiff  is  entitled  to  punitive 
damages. 

In  Birmingham  R.  Light  ft  P.  Co.  v.  No- 
lan, 134  Ala.  329,  82  So.  716,  it  was  held 
that  plaintiff  was  entitled  to  exemplary 
dunages  where  it  appeared  that  she  told 
the  conductor  where  she  desired  to  get  off; 
that,  near  her  station,  the  bell  cord  was 
pulled  by  a  passenger,  whereupon  the  oon- 
17LJ^(N.S.) 


ductor  said  she  would  have  to  go  to  the 
next  station,  and  signaled  the  engineer  to 
go  ahead  and  carried  plaintiff  %  of  a  mile 
beyond,  where  she  got  off  and  walked  back ; 
that  it  was  windy  and  cold,  and  the  ground 
was  wet  and  sloppy;  that  she  got  her  feet 
wet,  and  was  taken  sick  and  required  the 
attentiim  of  a  plmician. 

In  Fordyce  Vix,  68  Aik.  186.  23  8.  W. 
967,  it  was  held  that  plaintiff  was  enUtled 
to  punitive  damages  where  it  appeared  that 
the  train  did  not  stop  at  his  destination; 
that  the  name  of  the  station  was  not  called ; 
that  the  brakeman  was  asleep;  that  the 
conductor  was  intoxicated,  and,  upon  being 
requested  to  stop  the  train,  used  profane 
and  insulting  language  to  the  plaintiff; 
and  that  plaintiff  was  qniet  and  peaceable. 

In  Alabama  Q.  8.  R.  Co.  v.  Sellers,  93 
Ala.  0,  30  Am.  St.  Rep.  17,  9  8o.  375,  it 
was  heJd  to  be  a  wilful  wrong  for  a  conduct- 
or to  require  a  woman  with  a  valise  and  a 
baby  in  her  arms  to  alight  in  a  drenching 
rain  from  a  train  which  had  mn  200  yards 
beyond  the  station,  where  there  was  no  shel- 
ter; and  for  his  failing  to  move  the  train 
bade  to  flie  stopping  place,  and  exposing  her 
to  the  weather,  which  caused  a  severe  ill- 
ness, she  WIS  Mititled  to  exemplary  dam- 
ages. 

In  Texas  ft  P.  B.  Co.  t.  Pollard,  supra, 
it  appeared  that  a  passenger's  station  was 
not  announced,  and  she  was  carried  about 
Ym  &  mile  beyond,  where  the  train  was  stopped 
at  her  instance,  and  she  requested  that 
it  he  backed  that  she  might  get  off  at  her 
station,  which  request  was  refused  by  the 
railway  servants,  who  compelled  her  to  leave 
the  train  in  the  open  prairie,  with  an  infant 
child  and  satchel  to  carry,  alone  and  in  the 
dark.  Plaintiff  was '  allowed  to  recover 
$1,000  on  account  of  her  alarm,  distress  of 
mind,  and  sickness  caused  by  the  negligent 
sets  of  the  employees. 

The  mere  negligent  act  of  carrying  a 
passenger  beyond  his  destination  is  not 
sufficient  to  *  warrant  the  imposition  of 
punitive  damages,  there  beinfr  no  evidence 
of  bodily  injury,  mental  suffering,  insult, 
oppression,  or  pecimiarv  loss.  Kentuckv  C. 
R.  Co^  T.  Biddle,  17  Ky.  L.  Ren,,  1363,  34 
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exert  prevure  upon  the  occupant  to  o}>tain 
payment,  by  refusing  to  furnish  gas  so  \oag 
as  its  bill  remained  unpaid.  But  against 
new  occupants  having  their  own  rigbtSi  it 
could  not  do  this.  We  think  that  the  plain- 
tiffs are  entitled  to  start  anew  under  their 
title,  and  that  they  may  use  and  dispose 
of  the  property  for  the  benefit  of  creditors, 
as  any  other  purchaser  might  do,  subject 
only  to  the  provisions  of  the  assignment, 
and  to  liens  which  may  be  enforced  by  law. 
Rev.  Laws,  chap.  58,  }  17.  Turner  t.  Re- 
vere Water  Co.  supra;  Merrimack  River 
Sav.  Bank  v.  Lowell,  162  Mau.  S56,  10 
L.RA.  122,  26  N.  E.  97. 

The  plaintiffs,  upon  petition,  would  be 
entitled  to  a  writ  of  mandamus  against  the 
defendant,  to  compel  the  delivery  of  gas,  in 
the  performance  of  a  quasi  public  duty  un- 
der the  statute.  It  does  not  follow  that 
they  can  maintain  this  suit  In  equity.  The 
remedy  at  law,  already  referred  to,  is  per- 
fect. We  see  no  ground  for  jurisdiction  in 
equity.  There  is  no  contract  between  the 
plaintiffs  and  the  defendant,  and  therefore 
there  cannot  be  a  decree  for  speciflc  per- 
formance. The  bill  is,  in  substance,  to  ob- 
tain a  mandatory  injunction  to  compel  the 
defendant  to  perform  a  quad  public  duty, 
in  the  performance  of  which  the  plaintiffs 
have  a  private  interest. 

Mandatory  injunctions  are  often  granted 
where  the  defendant  is  guilty  of  a  contin- 
uing wrong  upon  the  plaintiff,  from  the  fur- 
ther perpetration  of  which  he  ought  to  be 
enjoined,  and  where  the  termination  of  the 
wrongful  conduct  involves  a  restoration  of 
conditions  exteting  before  the  wrongful  con- 
duct began.  They  are  not  granted  where 
the  only  ground  of  equitable  relief  is  a 
failure  of  the  defendant  to  perform  an  in- 
dependent public  duty  which  he  owes  to  the 
plaintiff  individually,  as  well  as  to  others. 

There  is  some  ground  for  contending  that, 
in  refusing  to  furnish  gas  to  the  plaintiffs 
on  request,  the  defendant  is  guilty  of  an 
actionable,  continuing  wrong  upon  them, 
which  is  in  the  nature  of  a  nuisance,  the 
maintenance  of  which  may  be  enjoined  in 
equity.  The  prayer  of  the  bill  seems  to  be 
framed  on  this  theory.  But  we  think 
it  is  more  In  accordance  with  sound  prin- 
ciple, in  the  absence  of  any  eontract  or 
previous  dealings  between  the  plaintiffs  and 
the  defendant,  to  liold  that  the  mere  fail- 
ure to  supply  gas  on  request  is  only  nega- 
tive conduct,  as  distinguished  from  affirma- 
tive, wrongful  act  which  calls  for  an  in- 
junction In  equity.  We  have  not  been  re- 
ferred to  any  case  in  ^ich  relief  in  equity 
has  been  granted  upon  facts  like  those  now 
before  us. 

Bill  dismissed. 
I7L.RA.(N.S.) 


MICHIGAN  SUPRfiHX:  C01TRT. 
COBTTON  E.  AINSWOBTH  et  aL,  Appta., 

V. 

MUNO^ONO   HUNTINa    &  FISHIKQ 
CLUB. 

(~  Mieh.       IIS  N.  W.  M2.) 

InJnncjClon  —  hunting  —  protection  ot 
rlgbts. 

Injunction  will  lie  to  prevent  threatened 
repeated  wrongful  interference  with  the  «t 
tempt  of  a  citizen  to  take  wild  fowl  upoo 
the  public  navigable  water*  of  the  state. 

(June  27,  1908.) 


Otue  Note.  —  InSutuMon  againat  KuiO- 
ing  or  fiahing  on  navioabl^  toaten,  er 
agaitut  interference  theretotth. 

A  fishing  and  bunting  club,  its  officenL 
members,  and  agents,  will  be  enjoined  from 
interfering  with  or  preventing  one  from 
fishing  in  navigable  waters  in  which  the 
club  claims  an  exclusive  right.  Bums  r. 
Crescent  Oun  ft  Bod  Club,  110  La.  1038,  41 
So.  249. 

So,  those  engaged  In  the  oocupation  of 

fishing  in  a  navigable  river  may  enjoin  tbr 
driving  of  stakes  therein  for  the  sotting 
of  fish  traps,  which  interfere  with  their 
fishing,  notwithstanding  it  constitutcA  « 
public  nuisance,  as  the  injury  sustained  w 
a  special  damage.  Morris  v.  Graliara,  Ifi 
Wash.  343.  58  Am.  St.  Rep.  33.  47  Pa". 
752;  Chemr  Point  Fish  Co.  v.  Nelson.  ^ 
Wash.  668,  60  Fac  56;  Skinner  r.  Hetirid:, 
73  N.  C.  63. 

And  an  injunction  will  be  denied  the  one 
driving  such  stakes  to  restrain  the  remo>tl 
thereof  by  those  injured  thereby.  Hettrirtc 
V.  Page,  82  N.  C.  66. 

In  Bodi  v.  Winous  Point  Shooting  Club. 
57  Ohio  St.  220.  48  N.  E.  944.  the  court 
having  held  that  the  navigable  waters  in 
dispute  were  part  of  Sandusky  bay,  anJ  rn^t 
a  part  of  the  river  of  that  name,  or  of  ^fiiil 
creek,  held  that  a  private  club  could  not 
enjoin  members  of  the  public  from  hunting 
and  fishing  thereon. 

So,  in  Dwelle  v.  Wilson.  14  Ohio  C.  r. 
S5I,  the  court  recognized  the  doctrine  tluit 
one  could  not  be  enjoined  from  flshin;;  in 
the  navigable  water  of  T^e  Erie  l^^  tin 
owner  of  the  adjacent  land. 

But  the  erection  of  wharves  and  the  em- 
ployment of  steamboats  upon  navisabl' 
waters  will  not  be  enjoined  on  the  ground 
that  it  is  destructive  of  tlie  public  right  <>f 
fisheries,  where  the  relator  does  not  sliow 
any  especial  injury  which  would  authoriz" 
him  to  maintain  an  action  in  his  own  ripfit 
to  redress  a  public  grievance.  I>ela»-are  A 
M.  R.  Co.  V.  Stump,  8  Gill  ft  J.  479.  29  .\ro. 
Dec.  561 ;  Revburn  v.  Sawver,  128  X.  C.  S. 
37  S.  E.  954." 

However,  in  the  last  case  the  court,  in 
denying  a  preliminary  injunction,  saiii  that 
would  not  prevent  the  plaintiff  from  null- 
ing out  his  case  for  a  permanent  injunctiou 
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APPEAL  by  complainanta  from  a  decree 
of  the  Circuit  Court  for  Chippewa  Conn- 
ty  in  defendant's  favor  in  a  suit  to  enjoin  in- 
terference with  oomplainants'  right  to  hunt. 
Severaed. 

The  facts  are  stated  in  the  opinion. 
Mr.  K.  S.  B.  Sutton  for  appellants. 
Meurs.  rawrpe  ft  Handy  for  appdlee. 

McAlray.  delivered  the  o^nion  of 
the  oourt: 

Complainants,  residents  of  the  county  of 
Chippewa,  filed  their  bill  of  complaint 
against  defendant,  praying  that  defendant 
be  enjoined  from  interfering  with,  prevent- 
ing, and  molesting  complainants  in  the  pur- 
rait  of  their  common  right  to  hunt  wild 
fowl  on  MunoslEong  bay  in  said  county, 
whose  waters,  as  Is  claimed  in  said  bill,  are 
a  part  of  the  Great  Lakes;  the  defendant 
(damming  to  have  exclusive  right  to  talce 
■ueh  wild  fowL 

The  material  matters  set  forth  in  the  bill 
of  complaint,  necessary  to  state,  are:  That 
the  waters  referred  to  are  navigable  mean- 
dered waters;  that  they  were  hunting  ducks 
on  said  waters  in  a  rowboat  about  ^  mile 
from  shore,  and  had  set  their  decoys  for 
that  purpose;  that  the  agents  and  servants 
of  defendant  corporation  came  from  the 
olubfaonse  and  ordered  complainants  to 
eease  hunting  ducks,  claiming  the  exclusive 
right  to  hunt  ducks  on  said  waters  to  be  in 
defendant,  and  that  complainants  had  no 
right  or  privilege  to  do  so;  that  the  agents 
and  servants  of  defendant  wilfully  and  with 
Intent  to  prevent  complainants  from  hunt- 
ing' ducks  upon  these  waters  rowed  their 
boat  about  among  the  decoys  and  prevented 
ducks  from  alighting  near  them,  and  pre- 
vented complainants  from  shooting  and  se- 
curing them;  that  complainants  moved  their 
decoys  from  that  place  to  another  upon  the 
navigable  waters  of  this  bay,  where  they 
might  lawfully  hunt  ducks;  that  these  par- 
ties followed  them,  repeating  their  unlawful 
conduct,  and,  acting  under  orders  of  defend- 


anti  again  prevented  complainants  from 
hunting;  that  they  followed  complainants 
about  with  their  boat,  and  finally  they  were 
imlawfully  compelled  to  cease  from  exercis- 
ing their  lawful  right  to  hunt  on  this  naviga- 
ble meandered  bay;  that  defendant's  ser- 
vants, when  requested  to  keep  away  and  de- 
sist from  interfering  with  them,  refused,  and 
said  they  were  game  keepers  of  defendant, 
which  had  employed  and  placed  them  there 
to  prevent  any  persons  except  members  of 
the  club  from  hunting  on  said  waters, 
which  right  was  possessed  solely  and  exclu- 
sively by  defendant, — which  conduct  com- 
plainants allege  is  in  violation  of  their  in- 
alienable rights  in  the  pursuit  of  happiness 
and  also  of  their  personal  liberty.  Com- 
plainants allege  that  defendant  dub  owns 
certain  land  on  the  border  of  this  bay,  upon 
which  land  is  a  clubhouse  where  these  game 
keepers  remain  for  the  purpose  of  keeping 
hunters  from  these  waters,  and  that  defend- 
ant claims  that^  by  reason  of  such  owner- 
ship, it  has  the  exelusive  right  to  hunt  on 
said  waters;  that  defendant,  through  its 
members,  has  publicly  stated  and  advertised 
the  fact  that  they  will  prohibit  and  prevent 
all  persons,  including  complainants,  at  all 
times  from  hunting  upon  these  waters. 

The  bill  avers:  That  this  bay  is  navigable 
by  large  steam  and  sail  craft;  that  the  own- 
ership of  defendant  extends  only  to  hi^  or 
low  water  mark,  at  which  point  the  fee  of 
the  state  of  Michigan  begins;  that  they 
have  a  ri^^t  at  all  times  when  the  law  so 
allows,  to  hunt  upon  said  waters  in  common 
with  ail  citizens  of  the  state;  and  that  the 
lands  covered  by  the  waters  of  said  bay 
beyond  the  meandered  Hue  thereof  are  un- 
surveyed,  and  none  of  them  are  owned  or 
possessed  by  defendant,  but  belong  in  fee  to 
the  state  of  Michigan,  held  by  the  state  as 
trustee  for  all  of  the  people  of  the  state; 
and  complainants  have  as  much  right  to 
hunt  upon  these  waters  as  the  members  of 
defendant  club.  The  bill  also  states  that 
complainants  desire  and  intend  to  hunt  on 


at  the  trial,  if  he  showed  an  injury  peculiar 
to  himself. 

And  the  right  of  a  private  fisherman  to 
enjoin  »  eity  from  depositing  garl>age  in  a 
navi^le  lake,  which,  upon  a  single  oo- 
casion,  was  driven  into  his  nets  by  the 
winds  and  waves,  and  killed  the  fish  there- 
in, in  the  absence  of  a  showing  of  danger 
of  a  repetition  of  these  injuries,  was  denied 
in  Kuehn  v.  Milwaukee,  83  Wis.  683,  18 
L.R.A.  SS3,  63  K.  W.  918. 

So,  the  fact  thai  a  right  of  navigation 
arises  in  the  public  by  the  raising  of  water 
over  private  property  by  the  improvement 
of  an  adjoining  river  does  not  carry  with 
it  the  right  to  hunt  and  fish  upon  the  prop- 
erty; and  the  owner  thereof  may  enjoin 
such  acts  by  others.  Schulte  v.  Warren, 
17  LJaJk.(N.S.) 


218  HI.  108.  18  L.R.A.(N.S.)  745,  76  N.  E. 
783. 

As  to  the  general  subject  of  the  rii^ht  to 
fish  in  navigable  waters,  as  controlled  by 
exclusive  grants,  prescriptive  rights,  or  pub- 
lic rights,  and  as  to  the  redress  for  injuries 
thereto,  see  the  note  to  State  v.  Shaw,  80 
L.iLA.  481. 

As  to  Injuries  to  fishing  rights  in  naviga- 
ble waters  by  the  navigation  of  vessels,  see 
the  note  to  Crookston  Waterworks.  Power 
k  Light  Co.  V.  Sprague,  64  L.R.A.  982. 

As  to  what  waters  are  navigable,  see  note 
to  Willow  River  Club  T.  Wade,  42  LJtA. 
305. 

As  to  right  to  enjoin  trespannes  on  oyster 
beds,  see  the  subject  note  to  Cain  v.  Simon- 
son,  3  L.K.A.{y.S.)  205. 
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said  bajr  during  the  then  approaching  open 
aeaaon  of  1907,  but  will  be  prevented  from 
doing  BO  by  defendant's  servants  and  agents, 
unlesu  they  are  enjoined  from  interfering 
with  them  to  the  irreparable  loss  and  injury 
of  each  of  them;  all  of  which  is  alleged  to 
be  contrary  to  equity  and  the  rights  of 
complainants,  and  to  their  manifest  wrong 
and  injury.  The  bill  alleges  jurisdiction, 
and  contains  all  the  usual  and  necessary 
formal  parts  of  a  bill  in  chancery,  and 
prays  that  defendant  and  its  members, 
agents,  etc.,  be  restrained  and  enjoined  from 
interfering  with,  obstructing,  and  prevent- 
ing, in  any  manner,  comfrfaiaants  from  the 
free  exercise  of  their  right  to  hunt  wild 
fowl  upon  said  waters. 

A  preliminary  injunction  issued  upcm  fil- 
ing the  usual  bond  in  the  sum  of  $500.  A 
motion  for  dissolution  of  this  injunction 
was  denied.  Defendant  then  demurred  to 
the  bill  of  complaint  upon  the  following 
grounds:  "(1)  Complainants  have  not,  In 
and  by  their  said  bill,  made  or  stated  such 
a  cause  as  entitles  them  in  a  court  of  equity 
to  any  discovery  or  relief  from  or  against 
this  defendant,  touching  the  matters  con- 
tained  in  the  said  bill  or  in  any  of  such 
matters.  (2)  It  appears  by  the  said  bill 
of  complaint  that.  If  complainants  have  any 
cause  of  action  relative  to  the  matters  set 
forth  in  said  bill  of  complaint,  they  have  an 
adequate  remedy  at  law.  (3)  It  appear* 
by  said  bill  of  complaint  that  the  rights 
affected  of  oomplainantB.  if  any,  are  to  their 
persons,  and  not  to  their  property.  (4) 
That  said  bill  of  complaint  fails  to  show 
any  immediate  danger  of  irreparable  dam 
age.  (6)  That  complainants  have  been  guil- 
ty of  such  laches  that  they  are  now  barred 
and  estopped  from  asking  relief.  (6)  That 
complainants  seek  to  restrain  others  from 
doing  acts  and  things  they  have  a  legal 
right  to  do.  (7)  That  the  allegations  in 
said  bill  of  complaint  are  insufficient  to  give 
the  court  jurisdiction  to  grant  the  relief 
prayed  for."  Upon  a  hearing  a  decree  was 
granted  sustaining  the  demurrer  and  dis- 
missing the  bill  of  complaint.  Complainants 
have  appealed. 

The  demurrer  admits  the  truth  of  the 
facts  charged  in  the  bill  of  complaint.  At 
this  time,  then,  there  is  no  necessity  for  dis- 
cussing complainants'  rights  in  the  prem- 
ises; and  we  assume  that  the  waters  upon 
which  they  were  attempting  to  pursue, 
hunt,  and  capture  wild  fowl  were  navigable 
waters,  where  they  were  entitled  to  exer- 
cise all  the  rights  they  claim.  We  may 
also  assume  that  the  hired  servants  of  de- 
fendant wrongfully  and  unlawfully,  under 
the  instructions  of  their  employer,  the  de- 
fendant, by  the  means  stated,  interfered 
with  complainants  in  the  peaceable  enjoy- 
17IiILA.(N^.) 


ment  of  their  rights,  under  the  dsim  that 
defendant  had  acquired  exclusive  rights  aiiJ 
privileges  for  its  members  to  hunt  witd 
fowl  upon  these  waters,  and  that  such  ia- 
terfereuce  will  continue  to  the  dama^  antl 
injury  of  complainants.  The  only  propo- 
sition to  consider  is  whether  the  bill  spis 
forth  such  a  cause  of  action  over  which  i 
court  of  equity  will  entertain  jurisdiction, 
and  whether  the  bill  of  complaint  9tat<'; 
facts  and  drcumstances  sufficient  to  entitle 
complainants  to  an  injunction  against  de- 
fendant. It  win  be  unnecessary  to  cite  ami 
discuBi  text  writers  and  authorities  as  to 
the  fundamental  principlea  which  gorern 
courts  in  issuing  or  denying  relief  hj  in- 
junction. The  first  question  in  an  injtine- 
tion  case,  in  addition  to  the  general  ques- 
tion on  the  threshold  of  every  chancery  as« 
relative  to  jurisdiction,  is  as  to  the  uvx^- 
sity  for  the  restriuning  writ  of  the  court, 
This  is  determined  by  ascertaining  the  na- 
ture of  the  injury  done  or  threatened.  This 
is  strictly  an  injunction  bill,  and  to  deiiT 
an  injunction,  preliminary  or  permanent, 
disposes  of  the  whole  case. 

If  himting  for  wild  fowl  upon  these  dst- 
igable  waters  for  recreation  or  health  is  & 
right  which  the  complainants  are  entitled 
to  exercise,  no  person  may  lawfully  inter- 
fere with  the  reasonable  and  lawful  exercise 
of  that  right.  If  it  is  urged  that  trespafj 
will  lie  against  defendant  and  its  offieen 
and  agents  for  the  wrong  complained  of,  thf 
repetition  and  continuance  of  the  interfer- 
ence with  complainants  would  require  i 
multiplicity  of  suits,  and,  if  complainuts 
must  be  relegated  to  such  suits,  they  cer- 
tainly would  be  absolutely  deprived  of  the 
exercise  of  a  legal  and  substantial  right, 
and  the  damages  possible  to  be  obtained 
would  be  wholly  inadequate.  Parties  in 
such  cases  should  be  entitled  to  equitsble 
relief.  Nashville,  C.  &  St.  L.  R.  Co.  t. 
McConnell  (C.  C.)  82  Fed.  65.  The  right 
upon  which  complainants  insist  is  a  ciril 
right,  and  their  protection  in  its  exerri''' 
clearly  within  equitable  jurisdiction. 
Cyc.  Law  &  Proc.  p.  757.  We  think  that 
this  right  is  not  merely  a  bare  legal  right, 
and  interference  with  it  catises  no  substan- 
tial injury.  To  many  people  such  rights,  are 
highly  prized,  and  their  exercise  valuable 
and  necessary.  To  hold  that  such  rights  are 
not  of  sufiBcient  dignity  that  interferenc* 
therewith,  and  the  prevention  of  their  law- 
ful exercise,  and  threatened  continuance  of 
such  interference,  will  be  taken  cognizant 
of  by  the  courts,  and  injury  arising  there- 
from prevented,  would  be  to  deprive  com- 
plainants of  such  rights,  and  to  encourage 
wrongdoers  in  the  assumption  of  the  sover- 
eign prerogative.  The  all^ations  of  the  UU 
of  oomplUnt  as  to  tb^apiHrehended  iiijii? 
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'tlumtened  hy  defendant  are  sufficient.  The 
■■-▼erments  of  tbe  bill,  not  being  denied,  are 
snffident  if  charged  on  information  and  be- 
lief. High,  Inj.  §  35.  From  the  state  of 
tlie  pleadings  there  is  no  diapute  here  as 
to  eompIainantB*  rights.  Whether  there  is 
an  injury  for  which  a  svdt  at  law  will  fur- 
nish no  adequate  remedy,  uid  whether  that 
injury  is  irreparabie,  are  the  crucial  ques- 
tions. The  firat  we  have  decided  in  the  af- 
flrmattve.  Whether  an  injury  to  property 
or  rights  is  iireparable  depends  in  each  case 
upon  the  nature  of  tiie  right  or  property. 
"An  injury,  to  be  irreparable,  need  not  be 
such  as  to  render  its  repair  physically  im- 
possible; but  it  18  irreparable  when  it  can- 
not be  adequately  compensated  in  damages, 
or  when  there  exiats  no  certain  pecuniary 
standard  for  the  measurement  of  the  dam- 
age .  .  .  due  ...  to  the  nature  of 
the  right  or  property  iniured.**  22  Cyc 
Law  ft  Froc  pp.  763,  764,  and  eases  cited. 
The  ri^t  to  flah  In  navigable  waters  is  a 
public  right.  18  Am.  ft  Eng.  Ene.  Law,  p. 
560,  and  caaes  cited.  An  ution  for  dam- 
ages will  lie  for  injurj  to  such  right.  13 
Am.  ft  Eng.  Enc.  Law,  p.  684.  The  author- 
ities hold  that  certain  injuries  to  fishing, 
which,  if  permitted,  would  be  irreparable, 
or  for  which  the  law  fumlshes  no  adequate 
remedy,  may  be  restrained  by  injunction. 
13  Am.  ft  Eng.  Enc  Law,  p.  585  and  notes. 
To  hunt  and  fish  in  and  upon  the  navigable 
waters  such  as  these  is  a  public  right  of 
wldch  any  citizen  may  avail  himself,  sub- 
jeet  to  the  game  laws  of  the  state.  The 
right  to  hunt  is  as  valuable  to  the  indi- 
vidual as  his  right  to  fish,  and  the  author- 
ities which  sustain  and  protect  him  in  the 
exercise  of  the  one  may  be  invoked  with 
equal  force  as  to  the  other.  We  are  unable 
to  draw  any  distinction  between  them. 

Our  conclusion  is  that  the  injury  to  oom- 
plainants*  rights  complained  of  comes  with- 
in this  definition. 

The  decree  of  the  Circuit  Court  sustaining 
the  demurrer  and  dismissing  the  bill  Is  re- 
versed, with  costs  of  both  courts  to  com- 
plainants. The  cause  will  be  remanded,  and 
defendant  allowed  the  time  fixed  by  rule 
to  answer  said  bill  of  eomplaiut. 


TBRMONT  SUFKBJfi:  OOITRT. 

W.  J.  PEREIN,  Exr.,  etc.,  of  Carrie  M.  Bed- 
ford, Deceased, 

V. 

ELIZA  CHANDLER. 

(_  Vt.  — ,  69  AU.  874.) 

Note  «  payable  dnrinc  life  —  TalfdHy. 

1.  An  instrument  pnunbriBg  for  value  r«- 
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ceived  to  pay  a  certain  amount  to  a  cer- 
tain person  if  collected  in  her  lifetime  is 
not  void  as  bein;;  either  an  attempt  by  her 
to  dispose  of  property  at  death  without  tha 
required  formalities,  or  as  an  attempted 
gift  without  the  requisite  person  making 
a  complete  delivery. 

Same  —  promise  to  pay  —  consideration. 

2.  A  promise  by  the  maker  of  a  note  to 
pay  soon  is  no  consideration  for  a  promise 
to  refrain  from  suing  upon  it. 

Same  —  postponement  of  snlt  —  oonsld- 
entton. 

3.  That  one  holding  a  note  payable  to 
him,  but  not  to  his  estate,  postpones  suing 
upon  promise  by  the  debtor  to  pay  soon, 
does  not  raise  a  new  obligation  on  his  part 
for  the  benefit  of  the  estate;  and  therefore 
tlie  estate  cannot  enforce  the  note  upon 
death  (tf  the  holder  before  suit  ia  brought. 

(May  26,  1908.) 


Cage  Note.  —  Validity  of .  proviMon  In 
contract  for  payment  of  money  that 
U  shall  be  payable  to  oblif/ee  only, 
and  not  to  hia  estate. 

This  note  does  not  include  cases  passii^ 
upon  the  validity  of  subsequent  attempts 
to  terminate  at  the  obligee's  death  instru- 
ments which  have  taken  effect.  The  cases 
disclosed  upon  the  question  under  consid* 
oration  do  not  appear  to  be  in  entire  bar* 
mony. 

The  ease  of  Sebrell  t.  Couch,  66  Ind.  122, 
is  exactly  in  point  wiUi  Pebbii*  t.  Grand- 
LEB  and  the  decisions  are  in  harmony; 
There  a  mortgage  given  to  secure  the  pay- 
ment of  a  certain  sum  contained  a  provision 
that  it  was  "to  be  paid  by  the  mortgagor 
to  the  mortgagee  wnen  called  on  by  said 
mortgagee.  .  .  The  mortngor  does 
not  agree  to  pay  the  above  sum  to  no  [any] 
one  eue,  except  said  mortgagee.**  The  oonrt 
said:  "^he  fair  construction  of  the  mort- 
gage, as  we  think,  bound  the  mortgagor, 
Benjamin,  to  pay  the  money  specified  when 
he  should  be  called  upon  for  that  purpose 
by  the  mortgagee;  and,  if  not  called  upon 
by  the  mortgagee  for  that  purpose,  he  was 
not  bound  to  pay  it  at  alt.  The  condition 
on  which  he  was  to  pay  was,  that  the  mort- 
gagee should  call  on  him  for  p^rment,  and, 
that  condition  not  liavinpr  been  performed, 
he  was  not  bound  to  pay  at  all.  Anv  other 
interpretation  of  the  mortgage  would  do 
violence  to  its  terms,  and  frustrate  the  in- 
tention of  the  parties,  as  gathered  from  the 
language  employed  by  them.  Therp  is  no 
analogy  between  the  case  here  and  the  case 
of  a  note  payable  on  demand,  generally,  on 
which  suit  may  be  brought  without  any 
demand.  .  .  .  Here  a  demand  was  not 
only  to  be  made,  but  was  to  be  made  the 
mortgagee  himself;  implying,  when  taken 
in  conneotion  with  what  follows  in  the  mort- 
gage, that,  if  he  did  not  choose  to  make  it, 
the  debt  was  not  to  be  paid  at  all.  It  may 
well  have  been  that  the  mortgagee  never  in- 
tended that  the  debt  should  be  paid  at  all 
unless  he  himself  should  have  occasion,  or 
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EXCEPTT0N8  by  plaintiff  to  ruling!  of 
the  Lftmoille  County  Court  made  dur- 
ing the  trial  of  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promia- 
aory  note  Tvhich  resulted  in  a  judgment  in 
defendant's  favor.    Judgment  affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  B.  E.  Bollard,  for  plaintiff: 
The  words  "and  to  no  other  person,  execu- 
tor, tniBtee,  or  assignee"  do  not  inhibit  this 
plaintiff  from  acting  as  agent  or  attorney 
of  the  testatrix. 

Black,  Constr.  k  Interpretation  of  Lavs, 
141;  1  BouTier'fl  Law  Diet.  581. 

This  was  an  agency  coupled  with  an  in- 
terest whieh  surriTes  the  death  of  the  prin- 
cipal. 

1  BouTier*!  Law  Diet.  134;  SteVena  t. 
Sessa,  50  App.  Div.  S47,  64  N.  Y.  Supp.  26. 

The  words  quoted  are  void  because.  If 
effect  is  given  to  them,  the  transaction  is  a 


last  will  and  testament,  wanting  foimali- 
ties  required  by  the  statute  of  wills  and  the 
sanction  of  probate. 

1  Jarman,  VViUs,  26;  Vt.  Stat.  2349,  23Sft; 
Knott  T.  Hogan;  4  Met  (Kj.)  99;  Biit- 
tain  T.  Richardson,  3  Rob.  (La.)  78. 

Also  because,  if  given  effect,  the  traniae- 
tion  is  a  gift  inter  vioos,  or  ookm  nortit, 
wanting  in  essential  elements  of  both. 

2  Kent,  Com.  438,  439;  Dean  v.  Dean.  43 
Vt.  337;  Storjr,  Rq.  6il-<lS;  Fnneh  t.  Bi^- 
mond,  89  Vt.  62S. 

Fwbeanuice  to  me  is  a  anflleicait  eouid- 
eration  for  the  agreanent. 

Templeton  t.  Baseom,  3S  Vt.  138;  Bakes 
r.  Hotehkiss,  23  VL  SSI;  Hill  Smith,  34 
Vt.  SS5;  Ballard  Bnrtoo,  M  Vt.  SS7,  16 
L.R.A.  664,  24  Ail.  769;  1  Bonviei's  Jmw 
Diet.  377;  Oailer  v.  Grinnel,  2  Aik.  (Vti 
849;  Ames  t.  Le  Rue,  2  McLean,  218,  Fed. 


see  proper,  to  demand  it,  intending,  if  he 
should  not  demand  it,  that  the  considera- 
tion of  the  indebtedness  should  be  retained 
by  the  mortgagor  as  a  gift  or  gratuity;  and, 
dying  without  having  demanded  the  debt, 
the  gift  became  complete  and  perfect.  This 
in  no  way  contravenes  tiie  doctrine  that,  to 
constitute  a  valid  ^tt,  the  thing  given  must 
bo  delivered  to  the  donee.  It  may  be  as- 
sumed that  the  consideration  for  vie  mort- 
gage, whatever  it  may  have  been,  was  de- 
livered to  the  mortga^r  at  or  before  the 
execution  of  the  mortgage;  and  this  con- 
sideration is  what  eonatitutes  the  gift,  the 
mortgagee  not  demanding  payment  in  his 
lifetime,  according  to  uw  terme  of  the 
mortgage." 

But  in  Rodemer  v.  RettijE,  114  Ky.  684,  71 
S.  W.  809,  where  a  note  payable  to  deceased 
contained  a  provision  that  it  should  become 
null  and  void  on  the  death  of  the  testatrix, 
it  was  held,  where  it  remained  la  the  payee's 
possession,  that  it  was  invalid  as  a  gift, 
since  there  was  no  irrevocable  delivery.  It 
would  appear  in  this  ease  that  the  promise 
was  equally  subject  to  enforcement  during 
the  payee's  life  as  the  note  tn  PsBUir  v. 
Craitdixr,  and  both  were,  in  effect,  to  ter- 
minate at  the  payee's  death. 

And  in  Knott  v.  Hogan,  4  Met.  (Ky.) 
1)9,  where,  at  the  time  a  note  was  executed, 
the  payee  delivered  a  writing  to  the  maicer 
stating  that  she  had  loaned  the  amount,  in- 
terest to  be  paid  if  required;  and  further 
providing  that,  if  it  should  not  be  collected 
during  the  payee's  lifetime,  her  administra- 
tor should  aurrcmder  the  note  to  the  maker 
M  she  Intended  it  as  a  gift, — ^it  was  held 
that  there  was  no  valid  gift  shown,  since  it 
was  not  irrevocable;  and  this  was  especial- 
ly true  where  the  payee  died  before  the  ma- 
turity of  the  note,  and  therefore  had  no  op- 
portunity to  enforce  its  payment. 

A  parol  agreement  in  effect  the  same  as 
the  undertaking  in  Pebbin  t.  Chandler  was 
sought  to  be  shown  in  May  T.  May,  36  111. 
App.  77.  The  maker  of  notes  attempted  to 
dpfpnd  upon  the  ground  that  the  payees  his 
17L.R.A.(N.S.) 


father,  expressly  a^freed  that  he  ehonld  hold 
the  notes  during  hts  life,  and  should  require 
payment  of  only  so  much  as  he  needed  for 
maintenance,  and  that  at  his  death  the 
note  were  to  be  discharged  and  satisfied  b^ 
the  terms  of  the  agreement  without  further 
payment.  The  evidence  waa  held  to  show 
merely  an  intention  to  give,  and,  thne  Imt- 
ing  been  no  delivery,  the  defense  failed. 

In  Doty  T.  Wilson,  6  Lana.  7,  a  eon  had 
obtained  money  from  his  father,  and  ahort- 
ty  afterward  inquired  of  the  latter  con- 
cerning the  oondition  upon  which  it  had 
been  received.  The  latter  stated  that  the 
oondition  was  that,  if  he  ever  wanted  ^ 
interest  or  any  part  iheteol,  it  would  be  6 
per  cent,  and,  if  not,  when  he  was  dead  that 
was  to  be  the  end  of  it;  and  he  had  made  a 
good  use  of  the  property.  It  was  held  that, 
there  being  no  writing,  and  nothing  bnt  an 
agreement,  no  delivery  could  be  made;  and. 
further,  that  the  donor  also  retained  an  in- 
terest, so  that  he  did  not  part  with  all  the 
interest  as  required  to  oonstftute  a  valid 
gift 

In  McGnire  v.  Adanu,  8  Fa.  286,  evidenoe 
that  defendant's  stepmotJier  told  him  that 
she  never  intended  to  collect  the  balance 
on  a  note,  and  that,  if  it  was  not  paid  dur- 
ing her  lifetime,  it  was  not  to  be  paid,  was 
held  merely  evidence  of  an  unexecuted  in- 
tention to  'give,  and  not  a  gift  This  colse 
is  distingniuiable  from  Pebbut  t.  Chanoleb. 
as  the  agreement  wae  not  inoOTpoimted  in 
the  note. 

In  Hinkle  v.  Landis,  131  Pa.  S7S,  18  AU. 
941,  where  a  married  woman  surrendered 
notes  of  her  brother-in-law,  given  for  mone>' 
lent  him,  for  a  bond  which  provided  that 
he  was  to  pay  her  annually  during  her  life 
a  certain  amount  of  interest,  and  that  the 
principal  should  never  become  due  and  pay- 
able, it  was  held  that  this  was  not  a  testa- 
mentery  disposition  of  the  money,  but  was 
intended  as  an  absolute  transfer,  and  was 
invalid,  since  she  had  no  right  to  enter  Into 
such  an  agreement  without  her  hoebuid^ 
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Gas.  Ka.  327;  Kampshall  v.  Goodman,  6 
MeLean,  189,  Fed.  Caa.  No.  7,305. 

Measn.  Taylor  Sc  Datton,  for  defendant: 

The  writing  ia  not  a  promiasoiy  note  be- 
eauM  it  lacks  the  element  of  certainty  as 
to  time  of  payment. 

Story*  Promissory  Notes,  6th  ed.  1. 

The  ezecntor  cannot  recover. 

Haekett  t.  Moxley,  65  Vt.  71,  2S  Afl.  898. 

MnnBon,  J.,  delivered  the  opinion  cl  the 
court: 

In  1898  the  defendant  gave  plaintilTa  de- 
cedent a  writing  which  reads  as  follows: 
"For  value  received  I  .  .  .  promise  to 
pay  Mrs.  Carrie  M.  Bedford,  and  to  no  other 
person,  ei^ecutor,  trustee,  or  aaaignee,  the 
sum  of  $300,  with  interest  annually."  In- 
terest was  paid  thereon  from  time  to  time 
until  July,  1904.  We  think  the  restriction 
embodied  in  the  writing  eannot  be  r^rded 
aa  a  mere  Ifmitaticai  upon  the  payee's  right 
of  transfer.  It  was  evidently  intended  that 
the  promise  should  be  available  to  the  payee 
in  her  lifetime,  and  beeome  nnenforeeable 
at  her  death.  But  the  plaintiff  ocmtends 
that  the  restricU(»i  is  virfd,  as  an  attempt  to 
dispose  of  property  after  death  ^tbout  the 
required  formalities;  and  contends,  further 
that,  if  the  transaction  be  viewed  as  a  gift 
inter  vtcos,  it  lacks  the  requiaites  of  pres- 
ent, giving  and  complete  delivery.  It  ia 
enough  to  say,  as  regards  these  olaima,  that 
all  the  gift  that  the  decedent  intended  was 
irrevocably  made  and  completely  delivered 
when  the,  consideration  of  the  note  was  made 
over  in  exchange  for  a  promise  of  payment 
thus  limited.  The  gift  consisted  of  so  much 
of  the  amount  represented  the  note  as  the 
payee  should  not  collect  in  her  lifetime, 
llie  title  to  the  gift  passed  to  tiie  defend- 
ant, subject  to  a  right  of  defeasance  termi- 
nated at  the  donor's  death.  The  reservation 
of  this  right  did  not  make  the  gift  invalid, 
and  the  limitation  of  the  right  was  such  that 
nothing  was  left  in  the  donor  to  pass  at  her 
death.  Blanehard  v.  Shsldon,  43  Vt.  S12; 
Haekett  v.  Moxley,  es  Tt  71,  S6  Atl.  898; 
Green  t.  Tulane,  62  N.  J.  Eq.  109,  28  Atl.  9. 

It  remains  to  inquire  whether  the  obtiga- 
ti<ai  of  the  defendant  has  been  enlarged  by 
anything  done  in  Mrs.  Bedford's  lifetime. 
Tt  appears  from  the  teatimony  of  the  plain- 
tiff  that,  euly  in  December,  1904,  in  the  life- 
time of  Mrs.  Bedford  and  pursuant  to  her  in- 
structitms,  he  applied  to  defendant  for  pay- 
ment of  the  note,  and  threatened  to  bring 
suit  on  it,  saying  that  Mrs.  Bedford  had  di- 
rected him  to  collect  it,  but  offered  to  take  a 
new  note  in  place  of  the  old  one,  explaining 
that  Mrs.  Bedford  did  not  understand  thia 
writing  and  wanted  a  straight  note.  De- 
17I^]l.A.<N.S.) 


fendant  did  not  want  to  give  a  new  note,  nor 
pay  the  note  at  that  time,  but  she  did  not 
want  to  be  sued,  and  aaked  plaintiff  to  let 
the  matter  rest  until  January  1st,  promising 
to  pay  the  note  at  that  time.  Plaintiff 
said  this  would  \»  satisfactory  to  him  if  it 
was  to  Mrs.  Bedford,  and  said  he  would  see 
her  and  let  defendant  know  if  there  waa  any- 
thing  different.  Mrs.  Bedford  was  content 
to  let  the  matter  rest  until  January  lat,  and 
plaintiff  said  nothing  further  to  defend- 
ant. Defendant  paid  plaintiff  (100  on  the 
note  January  3d,  and  said  she  would  pay 
the  balance  aoon.  Thia  was  brought  to  Mrs. 
Bedford's  attention,  and  she  consented  to  the 
further  delay.  Mrs.  Bedford  died  about 
three  weeks  later,  and  plaintiff  waa  appoint- 
ed her  executor,  and  sues  in  that  capacity. 

The  facts  shown  amount  to  a  promise  on 
the  part  of  Mrs.  Bedford  to  forbear  suit  for 
a  reasonable  time.  She  did,  in  fact,  forbear 
suit  for  a  time  which  the  court  may  treat  as 
reasonable  lor  the  purposes  of  this  discus- 
aion.  But  she  could  have  brought  suit  at 
any  time  notwithstanding  her  promise,  if  the 
promise  was  without  consideration,  nie 
consideration  claimed  here  is  the  promise  of 
the  debtor  to  pay  soon.  A  promise  which 
involves  nothing  but  what  the  promisor  is 
already  legally  holden  for  affords  no  consid- 
eration. MasM  T.  Peters,  4  Vt.  101 ;  Russell 
V.  Buek,  11  Vt.  186;  Pomeroy  v.  Slade,  16 
Vt.  220;  Merrill  v.  Pease,  Cl  Vt.  066; 
Anonymous,  Cowp.  pt.  1,  p.  128;  Deacon  v. 
Gridley,  16  C.  B.  296;  Williams  v.  Stem, 
L,  R.  6  Q.  B.  Div.  409;  Ives  v.  Bosley,  36 
Md.  262,  6  Am.  Rep.  411;  Stuber  v.  Schaek, 
83  111.  191;  Holmes  v.  Boyd,  90  Ind.  333; 
Davis  V.  Stout,  126  Ind.  12,  22  Am.  St.  Rep. 
566,  26  N.  E.  862;  Tumbull  v.  Brock,  31 
Ohio  St.  Rep.  649;  Hunt  v.  Knox,  34  Mias. 
666;  Parmdee  v.  Thompson,  46  N.  Y.  68, 
'6  Am.  Rep.  83.  It  is  on  this  ground  that 
anreties  are  held  not  to  be  released  by  an 
agreement  to  forbear  in  consideration  of  the 
debtor's  promise  to  pay.  Joslyn  v.  Smith, 
13  Vt.  363;  Wheeler  v.  Washburn,  24  Vt 
293;  Hoffman  V.  Coombs,  9  Gill,  284;  Sully 
V.  Childress,  106  Tenn.  100,  82  Am.  St.  Rep. 
870,  60  &  W.  490.  But,  when  the  debtor 
does  or  promises  more  than  his  wmtract  calls 
for,  there  is  a  etmsideration  for  the  promise 
to  foxbear  (7  Cjyo.  Law  ft  Pros.  p.  900),  as 
where  be  pays  part  of  the  debt  before  it  is 
dne,  or  prwnises  to  p^  an  increased  lawful 
rate  of  interest,  or  gives  or  promises  to  ^ve 
security  (Cos  Carrell,  6  Iowa,  360;  Prou- 
ty  T.  Wilson,  123  Mass.  297;  BeU  v.  Martin, 
18  N.  J.  L.  187;  Alliance  Bank  v.  Broom, 
2  Drew.  &  S.  289).  The  ease  of  Russell  v. 
Buck,  II  Vt.  166,  is  specially  in  point. 
There  the  plaintiff  was  the  holder  of  a  prom- 
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issory  note  indorsed  by  a  firm  in  which  the 
defendant  was  a  partner,  and  the  defendant 
gave  him  a  writing  by  which  he  guaranteed 
the  payment  of  the  note  if  not  called  upon 
for  it  before  a  certain  date.  There  waa  no 
agreement  on  the  part  of  the  plaintiff  to 
delay  collection  of  maker.  The  plaintiff 
having  permitted  the  statute  to  run  on  any 
claim  he  bad  against  the  defendant  as  in- 
dorser,  brought  rait  on  this  writing  as  an  in- 
dependent ground  of  action.  The  court 
held  that  tlie  wifiting  bad  no  eonaideration, 
and  created  no  new  liability;  that,  if  the  de- 
fendant waa  then  liable  ai  an  indorser.  it 
waa  merely  the  oaae  <rf  one  who  pronusee 
that,  if  waited  on,  be  will  pay  what  he  is 
already  holden  to  po^i  that,  if  he  was  not 
then  liable  as  indorser,  the  writing  was 
simply  a  recognition  of  that  liability,  with 
a  promise  to  pay  if  he  himself  waa  waited 
on.  There  is  nothing  in  Hill  t.  Smitii,  34 
Vt.  635,  inconsistent  with  our  other  cases. 
That  was  an  agreement  to  enlarge  the  time 
allowed  for  the  delivery  of  goods,  and  was 
entered  into  before  the  original  time  of  per- 
formance had  expired,  and  without  there 
having  been  any  failure  in  the  performance; 
and  the  defendant  had  omitted  to  complete 
the  delivery  within  the  time  allowed  by  the 
original  contract,  in  reliance  on  ttie  tapple- 
mental  agreement. 

We  think  there  waa  w>  eonaideration  to 
giv«  force  to  Mrs.  Bedford's  promise  or  for- 
bearance. She  forbore  to  her  detriment,  or, 
rattier,  to  the  detriment  of  her  estate;  but  it 
waa  no  more  than  the  forbearance  of  any 
creditor  who  riaks  a  delay  in  the  bringing  of 
a  suit.  She  suffered  no  detriment  from  her 
promise  to  forbear,  for  the  promise  bound 
her  to  nothing.  There  was  no  cbange  what- 
ever in  the  situation.  The  debtor  remained 
under  the  same  liability,  and  the  creditor 
retained  the  same  right.  The  creditor's  fail- 
ure to  exercise  her  right  subjected  her  to  a 
different  risk  from  that  ordinarily  incurred, 
because  of  the  peculiar  nature  of  the  obli- 
gation. But  we  see  no  ground  upon  which 
her  forbearance  at  the  debtor's  request  can 
be  held  to  have  raised  a  new  promise  for  the 
benefit  of  her  estate.  To  do  so  would  be  to 
create  a  further  obligation  which  the  debtor 
declined  to  give  when  threatened  with  a 
suit.  The  debtor  would  do  nothing  but 
promise  payment  of  the  edating  obligation, 
and  the  creditor  let  the  matter  reat  upon 
that.  It  was  the  ordinary  case  of  deferring 
suit  upon  a  promise  of  apeedy  payment 
Mrs.  Bedford  took  the  chance  of  loss  by  de- 
lay in  the  hope  of  an  early^  settlement  vith- 
oul  suit. 

Judgment  affirmed. 
17LJl.A.(N.S.) 
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T. 

PAUL  SMITS. 
(40  Waah.  567,  M  Fm.  1097.) 

Physician  —  neffltg«BOe  —  X-ny. 

1.  The  use  by  a  ph^ician  of  the  X-ray  is 
the  treatment  of  a  patient,  of  the  effect  of 
which  he  is  ignorant,  may  be  found  ty  the 
jury  to  be  negligence  per  s«. 

Same  —  contributory  nesllsence. 

2.  A  physician  is  not  relieved  from  li- 
ability for  burning  a  patient  by  the  use  (A 
the  X-ray  by  the  fact  that  she  quit  hit 
treatment  before  he  was  willing  ahe  should 
do  ao,  or  that  ahe  neglected  to  follow  ia- 
stmctiona  aa  to  tiie  use  and  care  of  tht 
affected  part. 

(June  4.  1908.) 

Case  Note.  —  Fattenfa  own  negUgenee 
or  failure  to  foUow  iitMtructiana  m*  af- 
fectlng  UoMUty  of  phy»(o<an  or  aiir- 
geon  for  mal'practice. 

This  note  is  confined  to  the  substantiTe 
question  of  law  and  does  not  oover  the  ques- 
tions of  practice  whether  it  in  IncumDent 
upon  the  plaintiff  in  the  firat  instance  to 
afle{|e  or  {kwo  freedom  from  eontributoiy 
negligence. 

It  is  clear  that  the  fact  that  an  action 
sounding  in  tort  by  a  patient  against  ■ 
physician  or  surgeon  for  malpractice  a 
founded  on  contract  will  not  preclude  the 
defendant  from  availing  himself  of  the  de- 
fense of  contributory  negligence  on  the  ptrf 
of  the  patient.  Lower  v.  Franks,  116  ind. 
334.  17  N.  E.  630. 

While  it  ia  practically  conceded  by  all  tU 
cases  that  it  is  competent  for  a  physiciso 
or  surgeon,  in  an  action  for  malpractice,  to 
prove  negligence  of  the  patient,  or  of  sn- 
other  whose  n^ligence  ia  chargeable  to 
him,  directly  and  proximately  contributing 
to  Uie  injury,  there  is  some  confusion  nmong 
the  eases  as  to  whether  the  effect  of  such 
ne^isuoe  is  to  bar  a  recovery  altogether,  er 
merely  to  miti|;ate  or  reduce  tiie  damage*- 
This  confusion  la  doe  largely  to  the  inherent 
differences  in  facts  and  conditions  in  differ- 
ent cases  in  which  the  question  may  arise- 
There  are  three  different  aspects  in  whicli 
the  question  of  the  effect  of  n^Ijgence  o! 
the  patient  himself,  or  of  a  third  person 
whose  nc^igenee  is  chargeable  to  him,  mj 
arise: 

(1)  It  may  appear  that  there  was  no 
br«tch  of  duty  on  the  part  of  the  physician 
or  surgeon,  and  that  the  injury  was  due  en- 
tirely to  the  patient's  own  negligence  or 
failure  to  follow  instructions,  or  to  such 
negligence  or  failure  on  the  part  of  oof 
whose  negligence  is  chargeable  to  him.  !■> 
such  a  case,  of  course,  it  is  clear  tbit 
there  can  be  no  recovery  at  all. 

(2)  It  may  appear  that,  while  there  «V 
a  breach  of  duty  on  ^  part  at  the  phfsi' 
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APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Chehalts  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  reooT«r  damage*  for  malpractice.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Abel  and  A.  H.  Abel,  for 
appellants : 

The  mere  act  of  plaintiff's  quitting  her 
physician,  if  attended  by  evil  results,  U  not 
necessarily  a  bar  to  recovery. 

Spurrier  v.  Front  Street  Cable  K.  Co.  3 
Wash.  661,  29  Pac.  346;  Cowie  v.  Seattle, 
22  Wash.  608,  62  Pac.  121 ;  Cremer  v.  Port- 
land, 3fi  Wis.  92;  Atherton  t.  Tacoma  R. 
&,  Power  Co.  30  Wash.  403,  71  Pac.  39;  Red- 
ford  T.  Spokans  Street  B.  Co.  1&  Wash.  423, 
46  Fac.  OfiO. 


eian  or  sniveon,  yet  that  no  sabatantial 
injury  would  have  reaoltctd  therefrom  but 
for  Uie  patient's  own  negligence,  or  that 
of  a  third  person  whose  negligence  is  charge- 
able to  him.  This  is  analo^us  to  the  situ- 
ation presented  in  the  ordinary  action  for 
personal  injuries  where  but  for  the  plain- 
tiff's own  antecedent  negligence  there  woUld 
have  been  no  accident,  and  therefore  no  ia- 
jury,  at  all.  Upon  this  hypothesis,  the  pa- 
tient's nesligoice  is  one  of  the  causes  which 
proximatuy  contributes  to  the  occurrence 
of  the  injory,  and  does  not  affect  merely  its 
ntent.  In  such  a  ease,  also,  it  seems  dear 
that  the  n^Iigence  of  the  patient  himself, 
or  of  a  third  person  whose  n^ligenoe  is 
chargeable  to  bim,  though  slight  as  com- 
pared with  that  of  the  physician  or  surgeon, 
will  preclude  a  recovery  altogether,  and  not 
merely  mitigat*  the  damages.  There  is  a 
possible  exMption  to  this  proposition  In 
those  jurisdictions,  if  any,  Ux  which  there 
are  any  renuunta  of  the  doctrine  of  com- 
parative negligmee. 

(3)  It  may  appear— and  tiiis  is  probably 
generally  the  case — ^that  there  was  a  breach 
of  duty  on  the  part  of  the  physician  or  sur- 
geon which,  even  in  the  absence  of  negli- 
gence on  the  part  of  the  patient,  or  of  a 
third  person  wioae  negligence  is  chargeable 
to  him,  would  have  caused  stone  injury;  but 
that  the  injury  was  aggravated  by  that  of 
the  patient,  or  of  such  third  person.  Here 
the  analogy  is  to  those  cases  where  an  acci- 
dent resultiDg  in  an  injury  was  caused  sole- 
ly by  the  negligence  of  the  defendant,  but 
the  injury  was  subsequently  aggpravated  by 
the  plaintiff's  own  n^igence ;  and  it  would 
seem — at  least  if  It  u  possible  to  separate 
eonsequencea  of  the  negligence  of  the 
physician  or  surgson  from  that  of  the  pa- 
tient— that  the  latter's  negligence  should 
not  bar  a  recovery  altogether,  but  merely 
mitigate  the  damages  so  that  the  physician 
or  surgeon  would  be  held  only  for  such  in- 
juries as  resulted  from  his  own  breach  of 
duty,  and  relieved  from  liabili^  for  such  of 
the  injuries  as  resulted  from  the  n^ligenee 
chargeable  to  the  patient  himself. 

It  is  obvious  that  the  statement  of  tibe 
court  in  McCandkM  ▼.  MeWhft,  22  Fa.  261, 
I7LiLA.(N&) 


Contributory  negligence,  to  defeat  a  right 
of  action,  must  be  simultaneous  and  co-op- 
erating with  the  fault  of  the  defendant. 

22  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  807; 
Wilmot  V.  Howard,  39  Vt  447,  94  Am.  Dec.  . 
338;  West  v.  Martin,  31  Mo.  375,  80  Am. 
Dec.  109;  Beadle  v.  Paine,  46  Or.  424,  80 
Pac.  906;  DuBois  v.  Decker,  22  N.  Y.  S. 
R.  274,  4  N.  Y.  Supp.  768,  130  N.  Y.  325,  14 
L.R.A.  429,  27  Am.  St.  Rep.  529,  29  N.  E. 
313;  Adams  v.  Wiggins  Ferry  Co.  27  Mo. 
95,  72  Am.  Dec.  247 ;  Geiselman  t.  Scott,  25 
Ohio  St.  86;  7  Tbomp.  Neg.  $  6725. 

Mr.  J.  B.  Bridges,  for  respondent: 

The  negligence  of  plaintiff  after  exposure 
to  the  X-rays  is  a  bar  to  recovery. 

Swanson  v.  French,  92  Iowa,  69S,  01  N.  W. 
407;  Potter  v.  Warner,  91  Fa.  362,  SO  Am. 

that.  If  it  should  appear  on  a  retrial  that 
the  surgeon  performed  his  whole  duty  to  his 
patient,  and  that  any  defects  in  the  limb 
were  due  to  the  patient's  fault,  there  ought 
to  be  no  recovery,  goes  no  further  than  the 
first  of  the  foregoing  prepositions. 

This  is  also  true  of  the  statement  in 
Dashiell  v.  Griffith,  84  Md.  363,  35  Atl.  1094, 
that,  if  an  office  patient  receives  care- 
ful and  skilful  treatment,  and  then  fails  to 
return  to  the  office  for  further  treatment, 
and,  in  ecmsequenee  thereof,  suffers  injury, 
he  is  not  entitled  to  maintain  an  action 
against  the  physician,  because  it  is  his 
own  fault  and  misfeasance. 

The  decision  in  Reber  v.  Herring,  116  Pa. 
599,  8  Atl.  830,  to  the  effect  that  negligence 
on  the  part  of  the  plaintiff  wliich  contrib- 
utes to  the  injury  will  bar  a  recovery,  is 
probably  referaible  to  either  the  first,  or  the 
sfliBond,  of  the  olaasas  above  stated. 

Some  of  the  courts,  in  stating  the  general 
rule  that  eontributoiy  negligence  on  the 
part  of  the  plaintiff  will  bar  a  recovery, 
apparently  ignore  the  distinctions  already 
referred  to,  and  state  the  rule  in  terms 
broad  enouch  to  cover  the  third  class  of 
cases  as  well  as  the  first  and  second. 

Thus,  the  court,  in  Geiselman  v.  Scott, 
25  Ohio  St.  86,  declared  that  it  is  a  well- 
settled  principle  of  law  that  a  party  seek- 
ing to  recover  for  an  injury  must  not  have 
contributed  to  it  in  any  degree,  either  by  his 
negligence,  or  the  disregard  of  a  duty  im- 
posed upon  him  by  a  party  who,  by  his  neg- 
ligence or  want  of  skill,  may  also  in  somo 
degree  have  contributed  to  the  injury;  and 
approved  an  instruction  that,  if  the  patient 
negligently  failed  to  observe  the  physician's 
directions,  or  purposely  disobeyed  the  same, 
and  such  neglect  or  disobedience  proximately 
contributed  to  the  injury  of  which  he  com- 
plains, he  cannot  recover  although  he  may 
provi  that  the  defendant's  negligence  and 
want  of  skill  also  contributed  to  the  injury; 
and  that  it  makes  no  difference  that  one  of 
the  parties  contributed  in  a  much  greater 
degree  than  the  other;  the  patient  must  not 
have  ctmtribnted  at  all. 

So,  in  Baird  v.  Morford,  29  Iowa,  631,  the 
refusal  of  an  instroetion  requtrus  tin 
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Rep.  668;  Beadle  Paine,  46  Or.  424,  80 
Pac.  903;  Young  t.  iUaan,  B  Ind.  App.  264, 
36  N.  E.  621. 

Radkln^  J,,  ddivered  the  opinion  of  the 
oourt: 

This  action  was  instituted  to  recover  dam- 
ages for  malpractice.  Without  going  into 
the  details  of  the  complaint,  the  substance 
of  the  plaintiffs'  cause  of  action  is  that  dur- 
ing the  early  part  of  the  year  1906,  the 
plaintiff  Mrs.  Sauera  was  suffering  from  an 
ailment  of  the  foot,  and  applied  to  the  de- 
fendant, who  is  a  regularly  licensed  physi- 
cian and  Burgeon,  for  treatment.  The  treat- 
ment prescribed  and  administered  ccmsisted 
in  the  dai^  exposure  of  the  affected  member 
w  part  to  the  light  and  laya  of  u  X-ray 

patient  to  prove  that  no  n^lgence  of  his 
own  tended  to  "increase  or  eonsummate" 
the  injury  eomplained  of  wm  held  errona- 
oni. 

And  in  Swaneon  T.  French,  92  Iowa,  69S, 
61  N.  W.  40T,  the  court  apparently  approved 
an  instruction  that  the  burden  was  upon  the 
plaintiff  to  prove  that  he  was  not  guilty 
of  any  fault  or  negligence  which  directly 
contributed  to  the  injuiy;  but  in  this  case 
it  was  the  physician,  and  not  the  patient, 
who  was  complaining  of  the  inabvetion. 

And  in  Link  t.  Sheldon,  46  N.  Y.  S.  R. 
106,  18  N.  Y.  Supp.  815,  the  oourt  apparent- 
a]^>roved  an  instruction  to  the  effect  that, 
any  part  of  the  injuries  complained  of 
were  caused  by  the  defendant,  and  a  part 
was  also  caused  by  the  fault  of  the  putin- 
tiff  or  his  parents,  or  of  others  who  treated 
the  case  after  the  defendant  had  left,  there 
can  be  no  recovery;  but  in  this  case  abo  tiie 
physician,  and  not  the  patient,  was  tba  ap- 
pellant. 

In  Scudder  Crossan,  43  Ind.  343,  the 
court,  in  support  of  its  decision  ttiat  the 
averments  in  the  complaint  that,  by  reason 
of  the  unstcilfuluess,  negligence,  and  want  of 
care  on  the  part  of  the  defendants  in  treat- 
ing the  broken  arm,  it  became  inflamed  and 
mortified,  and  had  to  be  amputated,  were 
sufficient  to  show  that  the  plaintiff  and  his 
injured  aon  were  without  fault  and  that 
their  negligence  did  not  contribute  to  the 
result,  remarked  that  the  allegations  would 
not  be  sustained  if  it  appeared  that  the 
negligence  of  the  plaintiff  or  his  son,  whose 
arm  was  broken,  contributed  to  it. 

In  Becker  v.  Janinski,  27  Abb.  N.  C.  46, 
15  N.  Y.  Supp.  675  (a  nisi  prius  case),  the 
jury  were  instructed  that,  if  the  injury  of 
which  the  plaintiff  complains  was  the  effect 
of  the  plaintiff's  own  negligence  alone,  or  was 
the  effect  of  the  defendant's  negligente  or 
want  of  skill  in  combination  and  co-opera- 
tion vrith  her  own  negligence,  she  could  not 
recover;  and  that  her  contributory  negU- 
genoe  would  defeat  the  action. 

In  Chamberlain  t.  Porter,  0  Minn.  260, 
Oil.  244,  the  court  said,  in  effect,  that  the 
question  of  contritmtoiy  negligenoe  was  a 
]7LJLA.(N.S.) 


machine  for  a  period  of  about  a  month,  each 
exposure  lasting  from  fifteen  to  thirty  isin- 
utes.  After  this  course  of  treatment  had 
continued  for  some  two  wedcs,  the  foot  Ik- 
gan  to  swell,  itch,  and  burn.  The  treataent 
continued  for  about  two  weeks  longer,  at  the 
expiration  of  which  time  the  entire  left  side 
of  the  foot  from  the  toe  to  the  heel  was  se- 
verely burned,  so  that  the  skin  came  off  and 
a  large  angry  sore,  involving  the  whole  side 
of  the  foot,  was  formed ;  and,  by  reason  of 
the  treatment  prescribed,  the  foot  is  per- 
manently injured,  the  patient  has  been  ren- 
dered a  cripple  for  life,  and  the  injury  will 
probably  necessitate  the  amputation  of  tb> 
foot.  The  negligence  charged  is  that  the  it- 
fendant  failed  to  shield  or  protect  the  foot 
bom  iha  X-raya,  that  he  alionid  have  di>- 

substantive  issue,  and  had  no  relation  to  tbt 
qnestiim  of  damages. 

In  Young  v.  Mason,  8  Ind.  App.  S64,35N. 
E.  S21,  tlie  court  said  that,  where  both  the 
surgeon  and  the  patient  are  free  from  neg-  > 
Itgenoe,  or  where  the  surgeon  and  patient 
are  both  guilty  of  negligence,  or  where  the 
surgeon  is  free  from  famt  and  the  patient 
is  guilfy  of  neglieence,  no  recovery  can  be 
had;  and  that  it  is  only  where  the  snrgeoB 
is  gnilfy  of  negligenoe  and  the  patient  k 
without  n^^igmee  on  hia  part  contribntii^ 
in  any  d^jree  to  the  injuries  that  tbt 
patient  can  reoover  damages  of  Uie  sui^eon. 

Notwithstanding  the  generality  of  the  lan- 
guage employed  in  these  cases,  and  althonjili 
it  cannot  be  positively  affirmed  that  it  was 
employed  with  reference  to  the  first  or  s«- 
ona  oi  the  classes  above  referred  to,  te  the 
exclusion  of  the  third,  they  can  hardly  be 
r^arded  as  authority  for  b>lding  that  the 
n^ligenee  ol  the  patient  would  oe  a  com- 
plete bar  to  recovery  in  a  case  of  the  third 
class, — that  is,  where  the  defendants  breacli 
of  duty  would  have  caused  some  injnij 
even  if  the  patient's  negligence  had  not  su- 
pervened. 

The  distinction  between  the  second  and 
third  classes  is  dearly  brought  out  by  tbt 
opinion  in  Wilmot  v.  Howard,  30  Vt.  447, 
94  Am.  Dec.  388,  hoMing  that,  if  the  im- 
proper manner  in  which  the  plaintiff's  arm 
was  dressed  after  an  accident  brought  it  in 
such  condition  that  he  must  inevitably  faaie 
a  defective  arm,  the  surgeon  would  be 
liable  even  though  it  should  tte  found  that 
mismanagement  or  neglect  on  the  part  of 
thoee  having  charge  of  the  plaintiff  may 
have  aggravated  too  case  and  rendered  tbe 
ultimate  condition  of  the  'arm  worse  than 
it  otherwise  would  have  been;  that  tbe 
supervening  mismanagement  or  negligence 
would  bear  only  on  the  measure  and  amonst 
of  damages,  not  on  the  right  of  action.  The 
court  then  distinguishes  the  case  from  tboee 
wiiere  the  contributory  negligence  on  the 
part  of  the  plaintiff  enters  into  the  creation 
of  a  cause  of  action,  and  not  merely  saper- 
venes  upon  it  by  way  M  aggravating  tbe 
damaging  results. 

The  same  distinetionis^observed  in  Caifis- 
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oontinued  the  X-ray  treatment  as  soon  as 
the  burning  and  K»iding  of  the  foot  made 
ita  appearance,  and  that  the  tube  or  bulb  of 
the  X-ray  machine  was  placed  too  close  to 
thm  foot.  lasue  was  joined  on  the  complaint, 
SLnd,  from  a  judgment  and  verdict  in  favor 
of  the  defendant,  the  plaintiffs  have  ap- 
pealed. 

Two  questions  have  been  presented  for  the 
consideration  of  this  court:  First,  the  suf- 
ficiency of  the  evidence  to  warrant  the  sub- 
mission of  the  case  to  the  jury;  and,  second, 
tlie  accuracy  of  one  of  the  instructions  given 
by  the  court.  The  testimony  on  the  part  of 
the  appellants  tended  to  show  that  there 
were  17  daily  exposures  of  the  foot  to  the  X- 
ray  machine,  except  on  one  date  toward  the 
last  when  the  patient  was  uiiaUe  to  attend 

t«r  T.Blake,  76  N.  Y.  12,  holding  that  a  n- 
guest  to  charge  was  properly  refused  becaiue 
it  was  to  the  effect  tbat  negligence  on  the  part 
of  the  patient  after  the  surgeon  had  ceased 
to  attend  him  would  defeat  a  recovery;  the 
court  remarking  that  the  cause  of  action, 
having  previously  accrued,  eould  not  be 
dischar^  by  the  subsequent  neglfgenee  of 
the  plaintiff,  or  of  anotner  surgeon  whom 
she  afterwards  employed;  tiiat  the  most 
which  could  be  claimed  on  account  of  any 
subsequent  negUgenoe  would  be  that  it  would 
mitigate  the  amount  of  the  plaintiff's  dam- 
ages. 

To  the  same  effect  are  DuBois  v.  Decker, 
130  N.  Y.  320,  14  LJELA.  420,  27  Am.  St. 
Rep.  029,  29  N.  X.  813,  and  McCracken  v. 
Smathera,  122  N.  G.  799,  89  8.  E.  354,  both 
of  which  observe  the  distinction. 

The  distinction  is  also  clearly  suggested 
in  Beadle  v.  Faiue.  46  Or.  424,  80  Pac 
903,  where  the  court  said  it  is  a  good  de- 
fense in  an  action  for  malpractice  that  the 
patient  was  negligent  at  the  time,  which 
conducted  or  contributed  to  produce  the  in- 
jury complained  of;  but  it  will  not  suffice 
to  defeat  the  action  that  the  injured  party 
was  subsequently  Diligent  and  uierebv  con- 
duced to  the  aggravation  of  the  injury 
primarily  sustained  at  the  hands  of  the 
physician  or  surgeon;  and  such  conduct  on 
the  part  of  the  patient  is  pertinent  to  be 
shown  in  mitigation  of  damages  only  where 
enhanced  thereby,  but  not  to  relieve  against 
the  primary  liability. 

To  the  same  effect  is  Sanderson  v.  Hol- 
land, 39  Mo.  App.  288,  which  also  elearly 
states  the  distinction. 

In  Carpenter  v.  McDavitt,  S3  Mo.  App. 
393,  the  charge  was  held  erroneous  because 
it  omitted  an  instruction  that,  if  the  jury 
found  for  plaintiff,  they  should  assess  only 
such  damages  as  he  had  sustained  on  ac- 
count of  tlie  treatment  of  his  injury,  and 
should  not  allow  any  damages  for  any  ag- 
gravation of  the  injury,  or  new  injury, 
caused  by  his  own  imprudent  use  of  his  leg. 

It  seems,  however,  that,  even  when  the 
physician's  or  surgeon's  breach  of  duty 
would  have  caused  some  injury  even  if  the 
patient's  own  negligence  had  not  supeiTened, 
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the  hospital ;  that  no  shield  was  used  to  pro- 
tect the  foot  from  the  X-rays;  that  the  tube 
or  bulb  of  the  X-ray  machine  was  placed  not 
to  exceed  2  or  3  inches  from  the  foot;  that 
the  exposures  after  the  first  lasted  from 
twenty-five  to  thirty  minutes;  that,  at  the 
expiration  of  about  two  weeks  from  the 
first  exposure,  the  foot  beciune  very  red  and 
itched  and  burned,  and  that  this  condition 
grew  gradually  worse  from  day  to  day  un- 
til the  patient  was  no  longer  able  to  go  to 
the  hospital;  that  thereafter  the  respondent 
attended  the  patient  once  at  the  home  of  her 
brother-in-law,  where  she  was  stopping,  but 
did  not  call  on  the  following  day,  and  anoth- 
er physician  was  called  in;  and  that,  after 
the  fifth  exposure  to  the  X-rays,  a  medicated 
paste  was  spread  over  the  affected  part, 

such  negligence  may  nevertheless  bar  re- 
covery sltogether  if  it  is  impossible  to  dis- 
tinguish between  the  injuries  due  to  tte 
former's  negligence  and  thoso  ^ne  to  the 
latter's  n^ligence. 

Thus,  the  court,  in  Hibbard  v.  Thompson, 
109  Mass.  286,  approved  and  commended  an 
instruction  that,  it  be  impossible  to  sepa- 
rate the  injury  ooca8i<Hied  by  the  n^Ieet  of 
the  plaintiff  bom  that  occasioned  ^by  the 
neglect  of  the  defendant,  the  plaintiff  can- 
not recover.  ...  If,  however,  they  can 
be  separated,  for  sueh  injury  as  the  plain* 
tiff  may  show  thus  proceeded  solely  from 
the  want  of  ordinary  skill  or  ordinaiy  care 
of  the  defendant,  he  may  recover." 

To  the  same  effect  is  Jones  t.  Anoell,  96 
Ind.  376. 

In  ZUchards  t.  Willard,  176  Fa.  181.  35 
AU.  114,  an  instmetion  was  held  errone- 
ous because  it  tmdertook — what  the  court 
said  was  manifestly  impossible — to  set  up 
a  dividing  line  at  the  time  the  plaintiff  leit 
the  hospital  where  he  had  been  treated  by 
the  defendant,  and  to  attempt  to  separate 
those  consequences  of  alleged  ne^igent  treat- 
m«it  which  occurred  prior  to  plaintiff's 
leaving  the  hospital  from  the  ulterior  con- 
sequences resulting  from  the  plaintiff's  con- 
tributory negligence  after  he  left.  The 
court  said  that  it  was  impossible  to  know 
what  would  have  been  the  result  of  the  de- 
fendant's treatment  if  the  plaintiff  had  re- 
mained at  the  hospital.  This  decision  was 
apparently  made  with  reference  to  the  facts 
before  the  court,  and  is  not  to  be  regarded  as 
authority  for  the  position  fliat  it  is  imprac- 
tical in  »jry  ease  to  ondertake  to  distinguish 
between  tiie  conse^uenoes  due  to  the  negli* 
genee  of  the  {riiysieian  and  of  tiie  patient 
respectively. 

It  is  obvious,  of  course,  that  the  question 
as  to  what  the  patient  must  do  or  omit  to 
do  in  order  to  keep  himself  free  from  the 
char^  of  negligence,  and  the  question  wheth- 
er Ins  lugligence,  if  si^,  proximately  con- 
tributed to  the  injury,  and  the  extent  to 
which  it  contributed,  depend  very  largely 
upon  the  circumstances  of  the  particular 
case;  and  that  any  generalizations  on  the 
subject  are  of  but  little  value.   U  may  be 
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which  was  about  the  size  of  a  nickel.  There 
was  further  testimony  tending  to  show  that 
at  the  close  of  the  respondent's  treatment 
there  was  an  X-raj  bum  of  the  fourth  de- 
gree on  the  foot,  which  is  generally  consid- 
ered incurable.  It  is  unnecessary  to  refer  to 
the  testimony  bearing  upon  the  condition  of 
the  patient  after  this  time  as  it  would  only 
go  to  the  measure  of  damages,  and  that  ques- 
tion is  not  before  us.  The  testimony  on  the 
part  of  the  respondent,  on  the  other  hand, 
tended  to  show  that  the  number  of  exposures 
was  about  10;  that  the  tube  or  bulb  was 
placed  from  4  to  6  inches  from  the  foot;  that 
the  exposures  occurred  only  every  other  day, 
and  lasted  from  eight  to  eighteen  minutes; 
that  the  red  or  burnt  appearance  of  the  foot 
was  caused  by  the  paste,  and  not  by  the  X- 
rays;  that  Uie  patient  had  used  her  foot 
contrary  to  instructions,  and  reason 
thereof  the  paste  spread  from  the  afTected 
part  to  otbar  parts  of  the  foot;  that  there 
was  no  X-ray  bum  of  any  kind;  that  the 
treatment  was  proper;  and  that  at  the  time 
of  the  trial  the  foot  was  entirely  cured,  and 
in  a  healthy  condition.  There  was  further 
testimony  on  the  part  of  the  respcmdent  tend- 
ing to  show  that  the  X-ray  is  comparatively 
a  new  discovery,  and  woe  not  well  under- 
stood by  physicians  and  surgeons  practising 
in  such  communities  as  Aberdeen  at  the  time 


this  treatment  was  given.  The  appellftcti 
denied  that  the  patient  had  disobeyed  in- 
structions, or  that  the  paste  had  spread  iu<m 
the  affected  part  to  other  portion!)  of  tUe 
foot,  or  that  the  condition  of  the  i<>ot  vn' 
caused  by  the  paste.  It  will  thus  be  sem 
that  there  was  a  direct  conflict  in  the  tes- 
timony on  many  essential  points.  The  juri' 
would  have  been  authorized  in  finding  that 
the  injured  foot  was  severely  burned  by  the 
X-rays,  that  the  treatment  was  improper, 
and  that  the  injury  was  caused  by  one  or  inort 
of  the  acts  of  negligence  charged  in  the  cum- 
plaint.  If  it  shoiild  appear  that  phygici&ns 
and  surgeons  in  such  oommunities  iis  Aber 
deen  were  as  ignorant  of  the  effect  of  X-rar 
exposures  as  some  of  the  testimony  tends  lu 
show,  the  jury  might  well  conclude  that  the 
use  of  such  a  dangerous  agency  by  one  vho 
had  little  or  no  knowledge  as  to  the  probable 
consequences  was  Diligence  per  «e.  We  vt 
satisfied,  therefore,  that  the  motion  for  a 
nonsuit  and  the  motion  for  a  directed  jui^- 
ment  were  properly  denied. 

The  instmction  complained  of  by  the  kp 
pellants  is  as  follows.-  "If  you  find  -frou 
the  evidence  that  the  patient  quit  the  treat 
ment  of  the  defendant  before  she  should  have 
done  so,  and  before  he  was  willing  she  shouli 
quit  him,  and  that  any  evil  results  have  oome 
from  that  action  on  her  part,  then  she  would 


said  generally,  however,  in  this  connection, 
that  it  is  the  duty  of  the  patient  to  sub- 
mit to  the  treatment  prescribed  by  his  physi- 
cian, and  follow  the  necessary  or  reasonable 
directions  given  by  him.  Jones  v.  Angell, 
supra;  Law  son  v,  Conaway,  37  W.  Va. 
160,  18  L.ILA.  627.  88  Am.  St.  Rep.  17,  16 
S.  E.  664;  Haira  t.  Reese,  7  Phila.  138. 

So,  it  is  the  duty  of  the  patient  to  follow 
reasonable  advioe  of  his  surgeon:  and,  if 
the  latter  reqtiests  additional  assistance,  and 
the  patient  refuses  or  nejrlects  to  procure  it, 
the  surgeon  cannot  be  held  liable  for  a  per- 
manent injury  resulting  therefrom,  though 
he  may  have  made  a  mistake  in  the  treat- 
ment.   Hearing  v.  Spicer,  92  III.  App.  449. 

So,  a  surgeon  is  not  liable  if  prevented 
from  reducing  a  dislocation  by  the  refusal 
of  a  patient  to  submit  to  an  operation. 
Littlejohn  v.  Arbogast,  96  111.  App.  605. 

But  the  refusal  of  a  patient  to  have  her 
limb  rcbroken  and  reset  does  not  relieve  a 
surgeon  from  liability  where,  by  reason  of 
want  of  ordinary  care  and  skill  on  his  part, 
the  limb  was  permitted  or  caused  !to  be 
crooked, — especially  where  there  was  evidence 
tending  to  show  that  such  an  operation 
would  be  attended  with  great  pain,  and  that, 
at  the  patient's  age  and  in  hor  physical  con- 
dition, there  was  great  danger  tbat  it  would 

f prove  fatal  to  her.  Morris  v.  Despain,  104 
11.  App.  452. 
It  was  held  in  Gramm  v.  Boener,  66  Ind. 
497,  that  if  a  surgeon,  when  requested  by  a 
patient  of  mature  yearn  and  sound  mind  to 
rebrealc  and  reset  his  arm,  advises  him  tliat 
17  L.IUA.(N.S.) 


an  operation  is  unnecessary  and  imprt^r. 
but,  in  compliance  with  the  patient's  insist 
once,  performs  the  (^ration,  he  cannot  b' 
held  responsible  to  the  patient  for  the  dam 
ages,  on  the  ground  that  the  operation  wis 
improper  and  injurious. 

There  is.  however,  no  duty  on  the  part 
a  paUent  to  test  the  propriety  of  the  phy$i 
clan's  treatment,  the  nonperformance  of 
which  will  constitute  a  defense  to  an  action 
against  the  physician  for  maltreatmeni- 
Schoonover  v.  Holden  (Iowa)  87  N.  W. 

To  preclude  a  recovery,  the  pationt's  own 
negligence  or  improper  conduct  mu^t  havi: 
contributed  sul»tantially  to  produce  the  in- 
jury. West  T.  Martin,  31  Mo.  375.  SO  Am. 
Dec.  107. 

An  Instmction  to  the  effect  that  plain- 
tiff's negligence  must  have  directly  contrib- 
uted to  his  injury  in  order  to  defeat  a  re- 
covery is  not  erroneous  because  the  word 
"directly"  is  used  instead  of  '"proximately  ' 
Davis  V.  Spicer,  27  Mo.  App.  279. 

There  <yin  be  no  recovery  by  a  child  lor 
malpractice  if  the  n^igoice  of  his  parents 
contributed  to  his  unary.  Sanderson  r. 
Holland.  39  Mo.  App.  233 ;  Potter  v.  Warner, 
91  Pa.  362,  36  Am.  Rep.  668. 

But  a  physician  who,  by  a  slip  of  the  p«n, 
improperly  wroto  a  prescription,  cannot  e'^- 
cape  liability  for  death  resulting  from  the 
patient  taking  the  prescription,  by  reason 
of  the  negligence  of  the  druggist  who  iilled 
the  same  in  failing  to  discover  the  error. 
Murdock  v.  Walker,  43  lU.  App.  690. 
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not  be  entitled  to  recorer.    If  you  believe 
tliat  the  defendant  gave  her  directions  as  to 
how  she  should  act,  and  as  to  how  she  should 
treat  her  foot,  how  she  should  use  it  and 
take  care  of  it  during  the  time  she  was 
treating  it,  and  she  did  not  follow  those 
directions  with  reasonable  care  and  diligence 
upon  her  part,  and  any  injury  has  resulted 
on  account  of  that  negligence  or  want  of  at- 
tention  or  care  upon  her  part,  then  she 
-would  not  be  entitled  to  recover."    This  in- 
struction was  erroneous.   If  we  assume  that 
the  patient  quit  the  treatment  of  the  respon- 
dent before  she  should  have  done  so,  and 
before  he  was  willing  that  she  should  quit 
him,  or  that  she  n^rlected  to  follow  in- 
structions as  to  how  she  should  use  and  care 
for  the  foot,  and  injury  resulted  by  reason 
thereof,  the  fact  remains  that  these  acts  of 
n^Iigence  on  the  part  of  the  patient  jn  no 
manner  concurred  with  the  act  of  the  respon- 
dent in  burning  the  foot,  if  he  did  so.  It 
would  be  a  harsh  doctrine  to  say  that  a  pa- 
tient cannot  recover  for  malpractice  if  any 
subsequent  or  independent  act  of  negligence 
on  her  part  increases  or  augments  the  injuT7 
caused  by  the  negligence  or  incompetency 
of  the  attending  physician ;  end  such  is  not 
the  law.    As  said  by  Agnew,  Ch.  J.,  in  Gould 
T.  McKenna,  86  Pa.  297,  27  Am.  Rep.  705: 
"The  contributory  negligence  which  prevents 
recovery  for  an  injury  is  that  which  cO'Op* 
erates  in  causing  the  injury, — some  act  or 
omission  concurring  with  the  act  or  omission 
of  the  other  party  to  produce  the  injury 
(not  the  loss  merely) ,  and  without  which  the 
injury  would  not  have  happened.    A  neg- 
ligence which  has  no  operation  in  causing 
the  injury,  but  which  merely  adds  to  the 
damage  resulting,  is  no  bar  to  the  action, 
though  it  will  detract  from  the  damages  as 
a  whole."    In  Beadle  v.  Paine,  46  Or.  424, 
80  Pac.  006,  the  court  said:    '^ut  it  will 
not  suffice  to  defeat  the  action  that  the  In- 
jured party  was  subsequently  negligent,  and 
thereby  conduced  to  the  aggravation  of  the 
injury  primarily  sustained  at  the  hands  of 
the  phjnieian  or  surgeon;  and  such  eondnet 
on  the  part  of  tiie  patient  ia  pertinent  to  he 
shown  in  mitigation  of  damages  only  where 
enhanced  thereby,  but  not  to  relieve  against 
the  primary  liability."    See  also  Carpenter 
V.  Blake,  76  N.  Y.  12;  Du  Bois  v.  Decker,  130 
K.  Y.  325,  14  h.HJi,  429,  27  Am.  St.  Rep. 
629,  29  N.  E.  313;  Wilmot      Howard,  39 
Vt.  447,  94  Am.  Dec.  338;   Thomp.  Neg. 
I  201;  22  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  807.   The  statement  that  any  injury  re- 
sulting from  the  negligent  acts  of  the  pa- 
tient would  bar  a  recovery  was  also  too 
favortft)ie  to  the  respondent.    We  are  there- 
fore of  opinion  that  there  was  sufficient  evi- 
dence of  negligence  on  Uw  part  d  the  ra- 
17L.R.A,(N.S.) 


spandent  to  go  to  the  jury,  and  that  the  in  ■ 
struction  complained  of  was  erroceoiu. 

For  this  error,  the  judgment  is  reversed 
and  a  new  trial  ordered. 

Hadley,  Ch.  J.,  and  Fnllerton,  Root, 
Monnt,  Crow,  and  Dunbar,  JJ.,  concur 
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AULICK  PALBCBR.  United  States  Marshal. 
(31  App.  D.  C.  661.) 

Jndsment  —  habeas  oorpos  —  effef^ 

A  decision  of  a  Federal  court  in  the  dis* 
trict  where  a  person  indicted  for  crime  in 
anotiier  jnrisdietion  it  found,  discharging 
him  under  a  writ  of  habeas  oorpua  beeauss 

of  insufficiency  of  the  indictment,  from  cus- 
tody to  which  he  had  been  committed  under 
warrant  of  the  United  States  marshal  in  ex- 
tradition proceedings,  is  no  bar  to  the  prose- 
cution of  accused  upon  the  same  indictment 
when  he  is  subsequently  arrested  under  a 
bench  warrant  in  the  jurisdiction  where  tha 
indictment  was  found,  since  the  oourt  had  no 
power  to  pass  upon  the  merits  of  the  case  in 
the  habeas  oor|ms  proceeding; 

(June  9,  1908.) 

APPEAL  by  petlti(mer  from  a  jadgment 
of  tlie  Supreme  Oourb  dismissing  a  pe- 
tition for  a  writ  of  habeu  corpus  to  seenre 
the  release  of  petitiwier  from  'custody  to 
which  he  had  been  omnmitted  tor  violation 
of  a  Federal  statute.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Ifessrs.  Anbnr  A.  Blmey  and  Joseph 
O.  Oaupbell,  for  appellant: 

The  United  States  dreuit  court  had  ju- 
risdiction to  issue  the  writ  of  habeas  ctn^ms, 
and  to  inquire  into  the  cause  of  the  re- 
stndnt  of  liberty. 

U.  S.  Rev.  Stat.  Sg  761,  762,  U.  S.  Oomp. 
SUt.  1901,  p.  692;  Ex  parte  Watkfais,  3 
Pet.  198,  7  L.  ed.  660. 
It  was  the  duty  of  the  oourt  to  examine 

Note.  —  While  there  are  a  number  of  oas- 
es holding  as  does.Kurts  v.  State,  22  Fla. 
36,  1  Am.  St.  Rep.  173,  referred  to  in  Ben- 
soir  V.  Palmes,  that  a  discharge  in  an  ex- 
tradition proceeding  does  not  bar  a  rearrest 
in  furtherance  of  a  second  attempt  to  ex- 
tradite, no  case  has  been  found  precisely  in 
pnint  with  Bbrson  v.  Palmer  in  treating  of 
the  effect  of  a  discharge  under  a  writ  of 
habeas  corpus  of  one  held  in  an  interstate 
extradition  proceeding,  as  a  bar  to  a  subse- 
quent prosecution  for  the  offense  for  which 
he  was  attempted  to  be  extradited^ 
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tbe  indietment  and  determiiM  if,  "upon  a 
broad,  liberal,  and  inartificial  oowtruetifm,'' 
it  chained  an  offenae  against  the  United 
States.   This  was  what  was  dmn. 

Be  BneU,  8  Dili.  U6.  IM.  Cm.  No.  2,102; 
Re  Doiff,  4  Fed.  lU;  Se  C07.  31  Fed  794, 
affirmed  in  127  U.  S.  731,  32  L.  ed.  274. 
8  Sup.  Ct.  Rep.  1263;  Ex  parte  Siebold,  100 
U.  S.  376,  25  L.  ed.  719;  Stewart  t.  United 
States,  65  C.  C.  A.  641, 119  Fed.  89}  Homer 
T.  United  SUtes,  143  U.  S.  207,  36  L.  ed. 
126,  12  Sup.  Ct.  Rep.  407;  Re  TerreU,  61 
Fed.  213;  Re  Greene,  52  Fed.  104;  Ex  parte 
Bollman*  4  Cranch,  75,  2  L.  ed.  E64. 

The  judgment  of  the  United  States  cir- 
cuit court  that  the  indictment  charged  no 
offense  against  the  laws  of  the  United  States, 
and  its  consequent  di8chai:ge  of  Mr.  Benson 
from  imprisonment,  was  a  conelusire  de- 
termination, binding  on  every  court,  that 
he  oould  not  be  lawfully  imprisoned  under 
any  process  based  on  that  indictment. 

U.  S.  Rev.  SUt.  §§  753,  766,  U.  8.  Gomp. 
Stat.  1901,  pp.  692,  597;  15  Am.  ft  Eng. 
Enc.  Law,  p.  212;  21  Cyc  Law  &  Proo.  p. 
349;  Slack  t.  Perrine,  9  App.  D.  a  128; 
Palmer  v.  Thompson,  20  App.  D.  G  27S; 
Cm  r.  Hakes,  L.  R.  16  App.  Cas.  614;  Tatea 
T.  People,  6  Johns.  839;  Mereein  v.  People, 
26  Wend.  64,  36  Am.  Dec.  663;  Ex  pute 
Jilz,  64  Mo.  205,  27  Am.  Rep.  218;  Re 
Grandall,  59  Kan.  671,  64  Pac.  686;  McCon- 
ologue's  Case,  107  Mass.  164;  Be  Crow,  60 
Wis.  349,  19  N.  W.  713;  United  SUtes 
Chimg  Shee,  71  Fed.  277. 

Messrs.  Daniel  W.  Baker,  Arthur  B. 
Pngh,  and  Stnart  McNamara,  for  appel- 
lee: 

The  discharge  of  habeas  corpus  in  remov- 
al proceedings  under  §  1014,  U,  S.  Rev.  Stat. 
U.  S.  Comp.  Stat.  1901,  p.  716,  is  not 
res  judicata  of  the  guilt  or  innocence  of  the 
defendant,  nor  the  validity  of  the  indict- 
ment. 

Re  Macdonnell,  11  Blatohf.  170,  Fed.  Cm. 
No.  8,772;  Greene  r.  Henkel,  188  U.  S.  249, 
46  L.  ed.  177,  22  Sup.  Ct.  Rep.  218;  Horner 
T.  United  States,  143  U.  S.  670.  36  L.  ed. 
266,  12  Sup.  Ct.  Rep.  622;  Re  Otelsa  y  Cor- 
tes, 136  U.  S.  880,  34  L.  ed.  464, 10  Sup.  Ct. 
Rep.  1031;  Stevens  t.  Fuller,  136  U.  S. 
468,  54  L.  ed.  461,  10  Sup.  Ct.  Rep.  911; 
Kurtz  V.  State,  22  Fla.  ,86,  1  Am.  St.  Rep. 
173;  Ex  parte  MjlbTirn,  9  Fet.  704,  9  L.  ed. 
280;  Com.  v.  Hall,  9  Gray,  262,  69  Am.  Dee. 
286;  State  ex  rel.  Barbee  v.  Weatherspoon, 
88  N.  C.  19;  Vorce  v.  Oppenlieira.  37  App. 
Div.  69,  55  N.  Y.  Supp.  596;  Ex  parte  Cam- 
eron, 100  Ala.  395,  14  So.  97;  Re  Begerow, 
136  Cal.  293.  66  L.R.A.  528,  68  Pac.  773; 
^^tate  V.  Garthwaite,  23  N.  J.  L.  143;  Bqb- 
fing  V.  Cady,  208  U.  S.  386,  62  L.  ed.  640, 
2S  Sup.  Ct.  Rep.  892. 
17LJLA.(K.S.) 


VwB  Oradel*  J.,  delivered  the  ofiiiuoB 
tite  court: 

This  Is  aa  i^tpeal  from  an  order  of  tfas 
supreme  court  of  the  District  of  Colnmhia 
denying  the  petition  of  the  appellant,  Joba 
A.  BensMi,  for  a  writ  of  habeas  corpus.  Oa 
February  17,  1904,  the  grand  jury  of  tht 
United  States  for  the  District  of  Colnmbn 
found  an  indietment  against  ai^Uant  sad 
others  charging  a  violation  of  the  provisioni 
of  §  6440  of  the  Revised  Statutes  of  tbe 
United  SUtes,  U.  S.  Comp.  Stat.  1901,  p. 
3676.  On  the  20th  of  February,  1904,  out 
William  J.  Byrnes  made  a  complaint  under 
oath  before  one  Shields,  a  Uiuted  State* 
commissioner  for  the  southern  district  of 
New  York,  charging  that  the  petttioner  wis 
then  in  said  district,  and  was  the  identical 
person  named  in  the  said  indictmeat  pend- 
ing in  the  District  of  Columbia,  a  copy  of 
which  indictment,  together  with  a  copy  of 
the  bendi  warrant  of  the  supreme  court  of 
the  District  of  Columbia  issued  thereon, 
were  atUdied  to  the  said  complaint.  Oi 
the  same  day  Shields  issued  a  warrant  fnr 
the  arrest  of  appellant.  The  warrant  was 
executed  by  the  UniUd  SUtea  naarshal  fta 
the  said  District,  and  the  appellant  wu 
committed  to  the  custody  of  the  marahsl 
until  an  examination  oonld  be  had  before 
the  commissioner. 

On  June  7,  1904,  the  commissioner  made 
an  order  committing  the  appellant  for  trial 
in  the  District  of  Columbia,  and  remanding 
him  to  the  custody  of  the  said  marshal  un- 
til a  warrant  for  his  removal  to  the  Dis- 
trict of  Columbia  could  be  issued  by  th<r 
United  States  district  judge  for  the  south- 
ern district  of  New  York.  On  the  same  day, 
appellant  filed  a  petition  for  a  writ  of  ha- 
beas corpus  in  the  circuit  court  of  the  Unit- 
ed States  for  the  southern  district  of  Kew 
York.   After  alleging  the  circumstanoes  re- 
lating to  his  arrest  and  commitment,  ap- 
pellant claimed  that  he  was  illegally  re- 
strained and  denied  his  liberty  upon  "a 
written  complaint  of  one  William  J.  Bymea 
whidi  sought  to  chnrge  your  petitioner,  to- 
gether with  Frederick  A.  Hyde  and  others, 
with  a  conspiracy  to  defrsud  the  United 
States  in  violation  of  §  5440  of  the  United 
States  Revised  SUtutes.    That  said  com- 
plaint was  made  wholly  upon  informstion 
and  belief,  qnd  the  complainant's  belief  was 
stated  to  be  based  upon  a  copy  of  an  in- 
dictment against  your  petitioner,  Frederick 
A.  Hyde  and  others,  said  to  have  been  found 
in  the  supreme  court  of  tl:p  District  of 
Columbia  at  k  criminal  term  thereof,  on  the 
17th  day  of  February,  1904."   The  petition 
farther  charged  that  the  arrest  and  deten- 
tion of  appellant  by  order  of  the  United 
States  commissioner  was  witiiout  due  pro- 
oess  of  law,  and  la  violation  of  the  Consti- 
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tution  of  the  United  States,  in  that  the 
oomplsint,  alleged  indictment,  and  evidence, 
which  eonatituted  the  sole  authority  for 
appellant's  amst  and  oommitment,  diarge 
no  crime  against  the  United  States,  and 
show  no  Tiolation  hj  appellant'of  the  provi- 
aioiu  of  S  6440  of  the  Bevised  Statutes  or 
a.nj  other  statutes  of  the  United  States,  but 
sitow  affirmatlTely  that  no  offense  was  oom- 
mitted  by  appellant  upon  which  he  could 
l>e  tried  in  the  District  of  Colombia.  A 
writ  of  habeas  corpus  was  allowed  on  the 
same  day  by  the  circuit  court,  and  also  a 
writ  of  certiorari  directed  to  the  United 
States  commissioner  to  eertUj  the  record 
in  the  ease  before  him  to  the  said  court. 
Return  was  made  to  each  writ,  and,  on  the 
28th  of  July.  1904,  the  said  circuit  court 
ordered  the  dlsdiaige  of  the  petitioner  be- 
cause,  in  Its  judgment,  it  appeared  that  the 
appellant  was  illegally  held,  for  the  reason 
the  record  before  it  did  not  set  forth  foots 
tending  to  establish  a  conspiracy  to  commit 
an  offense  against  the  United  States.  The 
United  States  attempted  to  take  an  appeal 
from  the  order  discharging  tht  appellant  to 
the  circuit  court  of  appe^s  for  the  second 
rircuit.  The  appeal,  however,  was  dismissed 
for  want  of  jurisdiction. 

No  further  attempt  was  made  on  the  part 
of  the  officers  of  the  United  States  to  ex- 
tradite the  appellant.  On  May  26,  1905, 
the  appellant,  being  found  in  the  District 
of  Columbia,  was  arrested  upon  another 
bench  warrant  issued  under  die  same  in- 
dictment. On  April  6,  1908,  his  surety  sur- 
raidered  him  in  open  court,  and  he  was 
taken  in  custody  by  the  appellee,  the  Unit- 
ed States  marshal  for  the  District  of  Co- 
lumbia, Appellant  then  presented  to  the 
supreme  court  of  the  District  of  Columbia 
a  petition  for  a  writ  of  habeas  corpus  claim- 
ing that  his  detention  was  based  solely  upon 
the  indictment  originally  found  against 
him,  and  that  this  indictment  had  been 
Anally  and  conolnsively  adjudged  by  the  cir- 
cuit court  of  the  United  States  for  the 
southern  district  of  New  York,  having  juris- 
dicitioa  aa  well  of  the  person  of  appellant  as 
of  the  subject-matter  of  this  proceeding  be- 
fore it,  to  state  no  crime  against  the  United 
States;  that  the  judgment  of  said  court 
concluded  the  power  of  the  courts  of  the 
District  of  Columbia  to  hold  appellant  under 
said  indictment;  tliat  appellant  was  being 
held  to  answer  an  infamous  crime  upon  an 
indictment  which  had  been  declared  by  a 
court  of  competent  jurisdiction  to  be  insuffi- 
cient and  invalid,  and  that  he  was  not  a^in 
subject  to  arrest  on  account  of  said  indict- 
ment. Upon  hearing,  an  order  was  ontered 
in  the  supreme  court  of  the  District  of  Co- 
lumbia denying  the  prayer  of  appellant.  | 
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From  that  order  the  ease  comes  here  on 

appeal. 

The  only  question  presented  for  our  con- 
sideration is  whether  or  not  the  disdiarge 
by  writ  of  habeas  corpus  of  appellant  in 
New  York  from  detention  in  an  extradition 
proceeding  under  process  issued  upon  a 
complaint  filed  beffire  a  United  States  eom- 
missioner  to  answer  an  indictment  found 
against  him  in  the  District  of  Columbia 
forbids  his  subsequent  arrest  and  detention 
for  the  purpose  of  prosecution  in  said  Dis- 
trict upon  a  bench  warrant  issued  under 
the  same  indictment.  The  United  States 
district  court  for  the  southern  district  of 
New  York  had  jurisdiction  of  the  matter 
before  it  only  for  the  purpose  of  extradi- 
tion. It  had  no  greater  jurisdiction  than 
was  possessed  by  the  United  States  commis- 
sioner who  issued  the  warrant  upon  which 
appellant  was  detained.  That  warrant  was 
the  process  upon  which  appelluit  was  held. 
It  was  issued  upon  a  complaint  filed  before 
the  commissioner.  The  indictment  filed  in 
the  supreme  oourt  of  the  District  of  Colum- 
bia, and  the  bench  warrant  issued  there- 
on, were  not  the  process  uptm  which 
appellant  was  arrested  in  New  York,  but 
the  evidence  upon  which  the  complaint  was 
based.  The  indictment  found  against  the 
appellant  in  the  District  of  Columbia  fur- 
nished the  basis  upon  which  he  could  there 
be  arrested  and  tried  for  the  offense 
charged.  There  alone  could  tha  merits 
of  the  case,  the  guilt  or  innocence 
of  the  accused,  be  determined.  The 
prot%eding  in  New  York  was  based  solely 
upon  the  complaint  filed  before  the  commis- 
sioner. It  had  nothing  to  do  with  the  mer- 
its of  the  case,  the  guilt  or  innocence  of  ap- 
pellant. It  related  solely  to  the  question 
of  his  removal.  The  proceedings  in  New 
York  were  merely  preliminary  and  ancillary 
to  the  proceedings  in  the  District  of  Co- 
lumbia. 

If  apprehended  outside  of  the  District  of 
Columbia,  the  intervention  of  two  processes 
was  necessary  to  hold  appellant  for  trial. 
One  process  was  issued  upon  the  complaint 
filed  in  New  York,  which  was  for  the  sole 
purpose  of  accomplishing  his  removal  to  the 
District  of  Columbia;  the  second  process 
was  the  bench  warrant  issued  upon  the  in- 
dictment under  which  he  could  alone  be 
held  in  the  District  of  Columbia  after  the 
process  for  removal  hod  served  the  purpose 
of  bringing  him  here.  In  fact,  in  this  case 
only  the  second  process  was  used.  Appel- 
lant waa  arrested  in  the  District  of  Columbia 
on  a  bench  warrant  issued  upon  the  indict- 
ment subsequent  to  his  discharge  in  New 
York.  The  intervention  of  the  first  proc- 
ess was  not  necessary  to  bring  him  within 
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the  jurisdiction  of  the  trial  court;  henoe, 
that  court  will  not  itop  to  inquire  how  ap- 
pellant came  before  it,  provided  the  prooeas 
under  wliich  he  Is  immediately  held  to  auffi- 
dent  to  gire  tt  juriidietion.  Any  action 
that  may  have  been  taken  under  the  firrt 
process  will  have  no  more  effect  upon  the 
jurisdiction  of  tire  trial  court  than  would 
the  action  of  a  committing  magistrate.  la 
both  cases  they  are  preliminary  proceedings 
to  bring  persons  accused  of  crime  within  the 
jurisdiction  of  the  court  empowered  to  try 
the  charge  on  its  merits.  Hence,  the  dis- 
charge of  appellant  from  the  process  under 
wliich  he  was  held  in  the  proceedings  Id 
New  York  has  nothing  to  do  with  the  pro- 
cess upon  which  he  was  subsequently  ar- 
rested and  held  for  trial  in  the  IMstrict  of 
Columbia.  The  inquiry  into  the  sufficiency 
of  the  indictment  was  for  the  sole  purpose 
of  ascertaining  if  it  set  forth  evidence  upon 
which  the  complaint  before  the  commiBston- 
er  in  the  removal  proceedings  could  be  sus- 
tained; in  other  words,  whether  the  indict- 
ment charged  a  crime  against  the  United 
States,  or,  on  its  face,  disclosed  probable 
cause  for  the  removal  of  appellant  to  the 
District  of  Columbia  for  trial. 

It  should  be  remembered  that  the  ques- 
tion of  whether  or  not  appellant  should  be 
removed  was  not  one  to  be  determined  alone 
from  the  indictment.  It  was  to  be  decided 
upon  the  evidence  offered  in  support  of  the 
complaint  in  the  removal  proceedings.  The 
indictment  was  but  a  piece  of  evidence  that 
might  or  might  not  be  decisive  of  the  issue 
of  extradition.  In  fact,  an  indictment  was 
not  necessary  at  all  in  order  to  secure  the 
removal  of  appellant.  Greene  v.  Henkel, 
183  U.  S.  249,  46  L.  ed.  177,  22  Sup.  Ct. 
Rep.  218;  Price  v.  McCarty,  32  C.  C.  A. 
162,  59  U.  S.  App.  678.  89  Fed.  84;  Pierce 
V.  Creecy,  210  U.  S.  387,  52  L.  ed.  1113,  28 
Sup.  Ct,  Rep.  714.  As  was  said  by  the  court 
in  Greene  v.  Henkel,  260:  "The  finding  of 
an  indictment  does  not  preclude  the  govern- 
ment, under  §  1014,  V.  S.  Comp.  Stat  1901, 
p.  716,  from  giving  evidence  of  a  certain 
and  definite  character  concerning  the  com- 
mission of  the  offense  by  the  defendants  in 
regard  to  acta,  times,  and  circumstances 
which  are  stated  in  the  indictment  itself 
with  less  minuteness  and  detail,  and  the 
mere  fact  that  in  the  indictment  there  may 
be  lacking  some  technical  averment  of 
time,  or  place,  or  circumstance,  in  order  to 
render  the  indictment  free  from  even  tech- 
nical defects,  will  not  prevent  tlie  removal 
undor  that  section,  if  evidence  will  be  given 
upon  the  hearing  which  supplies  such  de- 
fects and  shows  probable  cause  to  believe 
the  defendants  guilty  of  the  commission  of 
the  nfTcnse  defectively  stated  in  the  indict- 
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ment.**  It  thus  dearly  appears  that  the  In- 
dictment is  used  only  as  evidmee  in  support 
of  the  ecnnplsint  in  the  remoni  proeeedings. 

It  is  weU  settled  that  a  district  judge  of 
the  United  States  may  look  into  an  indict- 
ment before  'issuing  a  warrant  for  the  ei- 
tradition  of  a  prisoner  to  determine  wbrth- 
er  or  not  It  charges  a  crime  against  the 
United  States  for  which  the  aeenaed  nay 
be  tried  in  the  jurisdiction  where  the  indict- 
moit  was  found.  Quoting  further  from  ibt 
opinion  fn  Greene  v.  Henkel,  supra:  "We  do 
not,  however,  hold  that,  when  ui  indictment 
charges  no  offense  against  the  laws  of  the 
United  States,  and  tibe  evidence  given  fails 
to  show  uiy,  or  if  it  appear  tliat  the  offense 
charged  was  not  oommitted  or  triable  in  the 
district  to  which  the  removal  Is  sought,  the 
court  would  be  justified  in  ordering  the  re- 
moval, and  thus  subjecting  the  defendant  to 
the  necessity  of  making  such  a  defense  in 
the  eourt  wh«e  the  indictment  was  ftrand. 
In  that  case  thefe  would  be  no  juriadictioB 
to  commit,  nor  any  to  order  the  removal  of 
the  prisoner."  This  simply  announces  a 
well-settled  doctrine  that,  where  the  indict- 
ment alone  is  relied  upon  as  evidence  in  the 
removal  proceeding,  and  it  fails  to  charge 
a  crime  against  the  United  States,  a  war- 
rant for  the  removal  of  the  accused  should 
not  be  issued;  but  it  will  be  observed  that 
the  court  distinctly  limits  such  interpreta- 
titm  of  the  indictment  to  the  removal  pro- 
ceedings, and  does  not  extend  it  to  subse- 
quent proceedings  under  the  same  in- 
dictment in  the  court  having  JurisdictitMi 
to  try  the  case  on  its  merits.  In  other 
words,  such  a  finding  concludes  the  proceed- 
ings for  removal,  but  not  for  trial. 

In  the  case  of  Re  Buell,  3  Dill.  116,  Fed. 
Gas.  No.  2,102,  where  it  was  sought  to  re- 
move relator  from  the  state  of  Michigan  to 
the  District  of  Columbia  to  answer  to  an 
indictment  there  found,  Judge  Dillon  said: 
"Mere  technical  defects  in  an  indictment 
should  not  be  regarded;  but  a  district  judge 
who  should  order  the  removal  of  a  prisoDer 
when  the  only  probable  cause  relied  on  or 
shown  was  an  indictment,  and  that  indirt- 
ment  failed  to  show  any  offense  against  the 
laws  of  the  United  States,  or  showed  an 
offense  not  committed  or  triable  in  the  dis- 
trict to  which  the  removal  is  sought,  would 
misconceive  his  duty  and  fail  to  protect 
the  liberty  of  the  citizen."  It  will  be  ob- 
served that  the  learned  jurist  carefully  used 
the  expression,  "when  the  only  probable 
cause  relied  on  or  shown  was  the  indict- 
ment," implying  not  only  that  the  indict- 
ment in  such  cases  is  used  merely  as  evi- 
dence in  support  of  the  charge  made  in  the 
complaint,  but  that  other  or  additional  evi- 
dence might  be  adduced  in  support  of  such 
cltarge.  In  that  case  extradition  was  re- 
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fused  because  of  a  failure  of  the  evidence 
to  support  the  complaint.  We  think  the 
authorities  Till  sustain  our  view  that  the 
certified  copy  of  the  indictment  in  this  case 
could  only  be  used  as  evidence  in  support 
of  the  charge  made  against  appellant  in  the 
complaint  filed  in  New  Yorlc,  and  that  the 
process  upon  which  he  was  tliere  arrested 
and  held,  and  from  which  he  was  dis- 
charged, was  issued  upon  the  complaint, 
and  not  upon  the  indictment. 

It  is  not  the  policy  of  our  criminal  juris- 
prudence that  an  accused  shall  be  permitted 
to  escape  trial  on  the  merits  of  the  charge 
a^inst  him  through  a  mer?  defect  in  the 
preliminary  proceedings  leading  up  to  the 
trial.  Ko  discliargc  by  writ  of  habeas  cor 
pua  will  operate  as  a  bar  to  further  pro- 
ceedings in  tlie  same  cause,  unless  the  in- 
quiry on  the  petition  for  the  writ  involves 
a  full  investigation  into  the  merits  of  the 
case,  the  guilt  or  innoceace  of  the  accused. 
This  is  the  distinction  in  the  leading  case 
relied  on  by  counsel  for  appellant,  United 
States  V.  Chung  Shpc,  71  Fod.  277.  Cliung 
Shee  was  the  wife  of  a  Chinese  merchant  in 
Portland,  Oregon,  who  sought  to  enter  the 
United  States  under  the  Chinese  exclusion 
act.  She  was  arrested,  tried,  and  an  order 
issued  for  her  deportation.  While  she  was 
held  under  said  order  she  filed  a  petition 
for  a  writ  of  habeas  corpus,  and,  on  bearing, 
was  discharged  from  detention.  Subse- 
quently she  waa  arrested  in  Iios  Angeles, 
California,  under  the  same  act,  and  pleaded 
her  former  discharge  as  a  bar  to  that  pro- 
ceeding. The  court  held  her  former  dis- 
charge was  a  bar  to  further  prosecution 
on  the  same  charge,  on  the  ground  that  her 
guilt  or  innocence  had  been  determined  by 
a  competent  tribunal,  and  that  the  inquiry 
in  the  original  habeas  corpus  proceeding,  of 
necessity,  involved  a  full  investigation  of 
the  merits  of  the  case.  The  learned  judge, 
in  his  opinion,  clearly  distinguishes  the 
difference  between  the  discharge  of  a  pris- 
oner upon  habeas  corpus  in  a  preliminary 
matter  and  a  discharge  on  the  merits  of  the 
can,  when  he  said:  "The  further  argument 
of  the  goremment  in  this  connection  is 
.  .  .  that  the  decision  of  a  collector 
denying  an  alien  admissitm  into  this  oonn- 
try  is  similar  to  an  order,  upon  preliminary 
examination,  discharging  or  committing  a 
person  accused  of  crime.  With  this  argu- 
ment, we  cannot  agree.  The  order  of  a 
committing  magistrate  does  not  purport  to 
determine  the  question  of  innocence  or 
guilt,  and  therefore  the  discharge  of  the 
accused,  whether  at  the  preliminary  exam- 
ination or  a  review  upon  habeas  corpus,  does 
not,  of  course,  bar  subsequent  inquiry,  in- 
dictment, or  trial.  It  was  to  this  situation 
that  the  supreme  court  of  South  Carolina  re- 
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ferred  in  the  case  of  State  v.  Fley,  2  Brcv. 
338,  4  Am.  Dec.  683,  .  .  .  where  the 
court  declared  that  it  would  be  monstrous  to 
say  that  the  disehai^  of  a  prisoner  upon 
habeas  corpus  shielded  him  from  subsequent 
prosecution.  The  determination,  however,  of 
an  alien's  claim  to  enter  the  United  States  is 
wholly  different.  When  the  power  and  duty 
of  BO  determining  are  committed  to  any  offi- 
cer, no  matter  whether  such  officer  belongs 
to  the  executive  or  judicial  braudi  of  the 
government,  the  decision  of  such  officer  is 
an  adjudication  of  the  right  involved,  name- 
ly, the  right  of  the  alien  to  enter  the  coun- 
try, and  such  adjudication  is  final,  unless 
the  law  expressly  or  impliedly  provides  for 
an  appeal  from,  or  review  of,  the  decision." 
This  case  clearly  presents  the  distinction. 
If  the  inquiry  on  a  petition  for  the  writ  of 
habeas  corpus  involves  an  investigation  of 
the  merits  on  commitment  after  trial  by  a 
court  with  full  jurisdiction  to  investigate 
the  question  of  the  guilt  or  innocence  of  the 
accused,  it  is  equivalent  to  a  trial  on  the 
merits;  it  is  a  bar  to  any  further  proceed- 
ings on  the  same  charge ;  but  that  is  not  the 
case  at  bar.  The  New  York  court  had  no 
power  to  pass  upon  the  merits  of  the  case. 
Its  jurisdiction  was  limited  to  the  mere  in- 
dependent, preliminary  question  of  removal. 

The  rule  that,  when  a  discharge  baa  been 
granted  on  writ  of  habeas  corpus,  the  issues 
of  law  and  fact  involved  are  rea  judicata, 
and  that  'the  person  so  discharged  cannot 
lawfully  be  again  arrested  for  the  same 
cause,  has  no  application  when  the  discharge 
has  been  of  a  prisoner  sought  to  be  ex- 
tradited. In  the  case  of  Kurtz  v.  State,  22 
Fla.  36,  1  Am.  St.  Rep.  173,  the  appellant 
Kurtz  was  a  fugitive  from  New  York.  He 
was  arrested  in  Florida,  and  relcued  upon 
a  writ  of  habeas  corpus.  Later  he  was  re- 
arrested, and  he  sued  out  another  writ  of 
habeas  corpus.  The  court  refused  to  dis- 
charge him  on  this  writ.  On  appeal,  the 
supreme  court,  in  its  opinion,  said:  "Counsel 
also  insists  that  the  former  discharges  of 
Kurtz  by  the  judge  below  had  the  force  and 
effect  of  rea  judicata,  and  that  he  could  not 
be  arrested  a  second  time  for  the  same 
charge.  We  have  examined  the  numerous 
authorities  submitted  by  counsel  as  well  as 
others  referred  to  in  the  text-books,  and, 
while  it  seems  that  in  those  states  where  a 
judgment  of  a  court  in  a  habeas  corpus  pro- 
ceeding discharging  or  remanding  to  cus- 
tody a  prisoner  is  final,  and  a  writ  of  error 
is  allowed  thereon,  that  the  principle  of  rca 
judicata  is  applicable,  yet  in  none  of  these 
cases  was  the  question  of  extradition  in- 
volved. No  case  brought  to  our  attention 
has  decided  that  the  principle  applies  where 
the  dischaige  of  the  prisoner  was  from  the 
enstody  of  an  officer  holding  him^by  virtue 
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of  a  warrant  of  a  resident  governor,  upon 
the  requisition  of  the  governor  of  the  state 
from  which  he  had  fled.  They  are  all  cases 
where  the  parties  were  restrained  of  their 
liberty  for  alleged  crime  by  some  local  state 
law,  or  seeking  discharge  from  the.  Army 
or  Navy,  both  of  which  required  a  hearing 
and  inquiry  into  evidence  and  a  judicial  de- 
termination of  the  facts  and  the  law.  The 
courts  in  a  habeas  corpus  proceeding  of  this 
kind,  where  the  prisoner  is  arrested  for  ex* 
tradition,  cannot  go  into  a  trial  of  the 
merits  of  the  cause.  The  proceeding  is  only 
an  initiatory  step  to  a  trial  in  another  state. 
As  to  the  guilt  of  the  prisoner,  they  are  not 
allowed  to  inquire.  Their  judicial  powers 
are  limited  to  a  determination  on  the  suffi- 
ciency of  the  papers  and  the  identity  of  the 
prisoner.  If  the  prisoner  is  discharged,  it 
will  not  absolve  him  from  being  rearrested 
on  a  new  warrant  issued  by  the  governor," 
T6  the  same  effect  are  the  cases  of  Com. 
V.  Hall,  9  Gray,  262,  69  Am.  Dec.  285,  and 
Bnssing  v.  Cady,  208  T7.  S.  886,  52  L.  ed. 
540,  28  Sup.  Ct.  Rep.  392. 

It  is  also  well  settled  that  a  discharge 
upon  a  writ  of  habeas  corpus  from  impris- 
onment on  process  issued  upon  an  indict- 
ment ia  a  bar  to  future  arrest  on  the  same 
process,  but  not  to  arrest  and.  detention 
upon  another  process  issued  upon  the  same 
indictment.  In  the  case  of  Ex  parte  Mil- 
bum,  9  Pet.  704,  9  L.  ed.  280,  Milbum  was 
imprisoned  in  the  jail  of  the  bounty  of 
Washington,  on  a  bench  warrant  issued  by 
the  circuit  court  of  the  United  States  for 
the  District  of  Columbia  to  answer  an  in- 
dictment pending  against  him.  He  had  been 
arrested  on  a  former  capias  issued  upon  the 
same  indictment,  on  which  he  gave  a  recog- 
nizance for  his  appearance.  He  did  not  ap- 
pear, and  the  recognizance  was  forfeited; 
and  a  scire  facias  was  issued  against  him 
and  his  sureties.  At  the  same  term  another 
writ  of  capias  was  issued  against  him, 
which  was  returned  twm  eet  inventttt.  Lat- 
er, another  writ  of  capias  was  issued,  on 
which  he  was  arrested,  and  from  which  ar- 
rest he  was  discliarged  on  a  writ  of  habeas 
corpus  by  the  chief  justice  of  the  circuit 
court  on  the  ground  that  the  writ  was  im- 
properly issued.  Subsequently  a  bench  war- 
rant was  issued  by  order  of  a  majority  of 
the  judges  of  the  circuit  court,  on  which  he 
was  arrested  and  placed  in  custody.  He  ap- 
plied for  a  writ  of  habeas  corpus  to  the  Su- 
preme Court  of  the  United  States,  which 
was  refused.  Mr.  Justice  Story  announced 
the  opinion  of  the  court  on  this  feature  of 
the  case  in  one  sentence,  as  follows:  "A 
discharge  of  a  party,  under  a  writ  of  habeas 
corpus,  from  the  process  under  which  he  is 
imprisoned,  discharges  him  from  any  further 
confinement  under  the  process;  but  not  un- 
der any  other  process,  which  may  be  issued 
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I  against  liim,  under  the  same  indictment* 
This  conclusively  disposes  of  the  ease  before 
us.    There  Milbum  was  discharged  on  a 
writ  of  habeas  corpus  from  the  preiifflinuy 
process  under  wliich  he  was  imprisoned  to 
await  trial  on  an  indicbnent  pending  against 
him.  Here  appellant  was  discharged  on  a  aim 
ilar  writ  from  a  process  issued  upon  a  com- 
plaint in  New  York  in  a  preliminary  pni- 
ceeding  to  subject  him  to  trial  on  an  indict- 
ment found  in  the  District  of  Columbia. 
There  Milbum  was  arrested  and  lawfully 
held  upon  another  process  issued  against 
him  upon  the  same  indictment.    Here  ap 
pellant  was  arrested  and  is  being  tried  upon 
another  process  issued  against  him  upon 
the  same  indictment. 

It  may  be  suggested,  however,  that  the 
indictment  in  Milbum's  Case,  and  the  other 
cases  here  cited,  were  not  condemned  for 
failure  to  charge  a  crime,  and  in  that  par- 
ticular they  are  not  in  point  with  the  one 
here  under  consideration.  To  hold,  as  was 
done  in  Milbum's  Case,  that  the  court  hav 
ing  jurisdiction  of  the  subject- ma-tter  of  the 
charge  contained  in  the  indictment  ha* 
power  to  try  the  accused  on  process  issued 
thereon,  irrespective  of  a  former  discharge 
by  writ  of  habeas  corpus  on  another  process 
in  a  preliminary  proceeding,  is  equivalent  to 
a  declaration  that  the  court  ordering  the 
discbarge  under  such  circumstances  has  no 
power  to  place  any  limitation  whatever 
upon  the  jurisdiction  of  the  court  trying 
the  case  on  its  merits.  We  think  the  rule 
a  sound  one,  and,  applying  it  to  the  case 
at  bar,  the  trial  court  in  the  District  of 
Columbia  can  proceed  without  r^ard  to  the 
action  taken  in  New  York  in  the  removaJ 
proceedings. 

It,  therefore,  being  well  settled  that  a 
discharge  on  habeas  corpus  prior  to  trial 
is  not  a  bar  to  a  subsequent  indictment  and 
trial  upon  the  merits  by  a  court  having  ju- 
risdiction of  the  subject-matter  of  the  of- 
fense charged  (State  ex  rel.  Barbee  v. 
Weatherspoon,  88  N.  C.  19;  Ex  parte  Cam- 
eron, 100  Ala.  395,  14  So.  97),  it  wouM 
certainly  be  extraordinary  to  hold  that  a 
court  has  power  to  indict  and  try  an  ac- 
cused after  discharge  by  habeas  corpus  in 
a  preliminary  proceeding,  but  that  it  could 
not  try  the  accused  on  the  same  indictment 
pending  against  him  at  the  time  of  his  diii- 
charge.  Such  a  declaration  would  be  anom- 
alous, for  the  same  objection  that  could 
be  made  to  an  indictment  in  existence  tt 
the  time  of  the  discharge  of  the  accused 
could  be  interposed  to  any  other  indictment 
charging  him  with  the  same  offense;  hence, 
the  result  would  be  that  the  discharge 
would  operate  as  a  bar  to  any  future  prose- 
cution for  the  same  offense.  It  was  beyond 
the  jurisdiction  of  the  court  in  New  Yori; 
to  discharge  ^Jl^^^  ^fg^^jn^ /grmal  de- 
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feets  in  the  indictment.  Pierce  t.  Creecy, 
210  U.  S.  887,  B2  L.  ed.  1118,  28  Sup.  Ct. 

714.  He  iisued  the  writ  on  the  broad 
ground  that  the  indictment  waa  bad  in 
anbfltance,  yet  counsel  for  appellant  insiet 
that  he  eannot  be  tried  on  that  indictment, 
bat  may  be  tried  an.  another  indictment  con- 
taining the  same  charge,  however  slightly 
changed  in  Terbiage.  Any  other  indictment 
containing  the  same  charge  must  of  necessi- 
ty, be  the  same  in  substance  as  the  one  con- 
demned, hence  it  is  hard  to  ooneeive  juiit 
how  another  indictment  could  be  drawn 
oontaining  the  same  charge  that  would  not 
be  subject  to  a  similar  objection. 

Equally  anomalous  is  tlie  contention  of 
counsel  for  appellant  that  the  ruling  of  the 
eircuit  judge  in  New  Yorlc  is  final  and  op- 
erates as  a  Iwr  to  further  proceedtnfrs  upon 
the  same  indictment.  If  that  contention  ia 
correct,  the  rererse  would  be  true,  that, 
where  an  indictment,  in  extradition  proceed- 
ings, haa  been  sustained  1^  the  court  or- 
dering removal,  the  accused  would  be  es- 
topped from  questioning  the  suffideney  or 
the  validity  of  the  indictment  in  the  court 
having  jurisdiction  of  the  subject-matter 
of  the  offense  charged.  The  mere  statement 
of  the  conclusion  to  which  the  reasoning 
would  lead  refutes  itself.  As  s^d  by  Mr. 
Justice  Feckham  in  Greene  v.  Henkel,  183 
U.  S.  249,  46  L.  ed.  177,  22  Sup.  Ct.  Rep. 
218:  '^t  follows,  also,  that  a  decision  grant- 
ing a  removal  under  the  section  named 
[Rev.  Stat.  §  1014,  U.  S.  Corap.  Stat.  1901, 
p.  716],  where  an  indictment  has  been 
found,  is  not  to  be  regarded  as  adjudging 
the  sufBciency  of  the  indictment  in  law  as 
against  any  objection  thereto  which  may 
subsequently  be  made  by  the  defendants." 
Of  course,  the  right  of  objection  to  the  suffi- 
ciency of  the  indictment  is  reserved  to  the 
defendant  in  the  court  having  jurisdiction 
to  try  the  accused  for  the  offense  charged 
therein,  and  it  logically  follows  that,  it  the 
decision  of  the  judge  granting  the  requisi- 
tion is  not  conclusive  upon  the  defendant, 
it  cannot  for  the  same  reason,  be  conclusive 
upon  the  government. 

The  judgment  refusing  the  writ  is  af- 
firmed with  costs,  and  it  is  so  ordered. 


MICIIICAX  SV^nEME  COURT. 

KATE  BCHWABTZ,  AdmTX.,  etc,  of  John 
Fravert, 

V. 

MINERAL    RANGE    RAILROAD  COM- 
PANY, Impleaded,  etc.,  Plff.  in  Err. 

i  — Mieh.  — ,  116  N.  W.  540.) 

Railroad  —  tnjnrjr  at  crosBlnc  —  negll- 
gencc. 

Oup  who  walks  beside  a  load  of  wood  to- 
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virarda  a  railroad  crossing  on  a  stormy  dar 
when  the  view  of  the  track  is  obscured  and 
sound  diminished,  without  taking  any  pre- 
caution to  ascertain  whether  or  not  a  train 
is  approaching  from  the  opposite  side,  in 
guilty  of  negligence  which  will  preclude  re- 
covery for  his  death  in  case  he  is  killed  by 
a  train  from  that  direction;  and  it  is  im- 
material that,  if  trains  were  on  time,  the  next 
one  would  approach  on  the  side  on  which  he 
was  walking,  where  one  was  due  to  pass  in 
the  opposite  direction  but  a  short  time  pre- 
viously. 

(May  26,  1S08.) 


Case  Note.  —  Right  of  one  about  to  orosa 
railroad   tradt  to  rely   upon  train 

schedules. 

One  may  not  implicitly  rely  upon  his 
knowledge  that  no  train  is  scheduled  to  pass 
at  the  time  he  attempts  to  cross  a  railway 
track  at  a  public  crossing,  but  the  question 
whether  one  is,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  or  whether  it  is  a 
question  for  the  jury,  must  depend  largely 
upon  the  peculiar  facts  and  eirciunBtances  of 
each  case. 

As  a  railroad  track  is  a  known  place  of 
danger,  and  trains  are  liable  to  be  run  over 
it  out  of  schedule  time,  it  is  the  duty  of  one, 
before  crossing  it,  to  look  and  listen  for  ap- 
proaching trains,  irrespective  of  whether  he 
knows  that  one  is  or  is  not  due  at  the 
time.  Tucker  v.  Chicago  A  G.  T.  R.  Co. 
122  Mich.  149,  80  N.  W.  984;  Hinkle  v. 
Richmond  &.  D.  R.  Co.  109  N.  C.  472,  26  Am. 
St.  Rep.  581,  13  S.  E.  884;  Carlson  v.  Chi- 
cago &  N.  W.  R  Co.  96  Minn.  504.  4  L.R.A. 
(N.S.)  349,  113  Am.  St.  Rep.  655,  105  N. 
W.  655;  Toledo,  W.  A  N.  R.  Co.  v.  Jones, 
76  111.  311 ;  Cotdell  v.  New  York  0.  ft  H.  R. 
R.  Co.  7fi  N.  Y.  330;  Salter  v.  Utica  ft  B. 
River  R.  Co.  75  N.  Y.  273,  reversing  13 
Hun,  187 :  Howard  v.  Northern  C.  R.  Co.  17 
N.  Y.  S.  R.  190,  1  N.  Y.  Supp.  528. 

So,  one  is  guilty  of  contributory  negli- 
gence where,  having  an  unobstructed  view  of 
a  railway  track,  but  relying  upon  the  fact 
that  no  train  is  scheduled  from  one  direction, 
he  looks  rally  in  the  opposite  direction,  and 
is  struck  by  an  unexpected  train.  Nixon  v. 
Chicago.  R.  L  ft  P.  R.  Co.  84  Iowa,  3.11.  81 
N.  W.  157;  Toledo,  St.  L.  ft  K.  C.  R.  Co. 
v.  Cline,  136  111.  41,  26  N.  E.  846,  revei-sing 
31  111.  App.  563. 

Or  where,  having  stopped  before  going  up 
on  the  tracks  at  a  point  where  he  lifld  an 
unobstructed  view  in  the  direction  from 
which  the  train  that  struck  him  came,  h.: 
looked  in  the  opposite  direction,  from  which 
he  knew  a  regularly  scheduled  train  was  diif, 
notwithstanding  he  did  not  see  or  hear  the 
approaching  train.  Hartman  v.  Harris,  182 
Pa.  172.  37  Atl.  942. 

Or  where,  without  looking,  he  drives  upon 
a  railway  track  at  a  point  where  there  is 
a  clear  view  of  the  track  for  a  long  distance, 
and  where  he  may  safely  stop,  relying  upon 
the  fact  that  no  train  is  scheduled  to  pass, 
and  Is  strudc  by  a  train  which  is  behind  time. 
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IpKROR  to  the  Circuit  Court  for  Ontona- 
J  goD  County  to  review  a  judgment  in 
plaintifTs  favor  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  her  intestate.  Reversed. 

The  facta  are  stated  in  the  opinion. 
Messrs.  A.  B.  Eldredge  and  A.  E.  Mil- 
ler, for  plaintiff  in  error: 

The  duty  to  lo<^  and  listen  is  not  ful- 
filled by  looking  at  a  point  197  feet  away 
from  the  railroad  track,  when  at  a  distance 
of  133  feet  %  clear  and  unobstructed  view 
may  be  obtained. 

Vndcrhill  v.  Chicago  &  G.  T.  R.  Co.  81 
Mich.  43,  45  N.  W.  508;  Haas  v.  Grand 
Rapids  &  I.  R.  Co.  47  Mich,  401,  11  N.  W. 
216;  Brady  v.  Toledo,  A.  A.  A  N.  M.  R-  Co. 
81  Mich.  017,  45  N.  W.  1110. 


Dasranib  v.  Buffalo  &  State  Line  R.  Co.  27 
Barb.  221,  afRrmed  by  court  of  appeals  with- 
out opinion.   See  24  How.  Pr.  609. 

Or  where,  at  a  time  when  he  knows  that 
no  scheduled  train  is  due,  witbont  stopping, 
looking  or  listening  he  drives  upon  a  rail- 
way track  at  a  public  crosatng,  where  he  baa 
an  unobstructed  view  of  the  track  long  be- 
fore reaching  it  and  is  struck  by  an  extra 
train  which  gives  the  usual  crossing  signals. 
Vincent  t.  Morgan's  L.  ft  T.  R.  A  8.  S.  Co. 
48  La.  Ann.  933,  56  Am.  St.  Rep.  287,  20 
So.  207. 

Or  where,  approaching  a  railway  cros.sing, 
before  driving  thereon,  ne  has  a  clear  virw 
of  the  track  for  upwards  of  %  of  a  mile, 
and  drives  thereon  without  looking  and  lis- 
tening for  approaching  trains,  notwithstand- 
ing he  is  familiar  with  the  schedule  time 
nf  trains,  and  knows  that  none  is  due  at 
that  time.  Payne  t.  Chicago  A  N.  W.  R.  Co. 
108  Iowa.  188,  78  N.  W.  813. 

Or  where  he  drives  upon  a  railway  track 
at  an  obscured  railroad  crossing  relying  up- 
on the  fact  that  he  knows  that  no  scheduled 
train  is  due,  and  is  struck  by  an  extra  en- 
gine. Durbin  v.  Orepon  R.  A  Nav.  Co.  17 
Or.  5,  11  Am.  St.  Rep.  778,  17  Pac.  6.  The 
court  said  that  the  fact  that  he  knew  that 
DO  regular  train  was  due  for  some  time  did 
not  relieve  him  of  the  duty  of  observing  care 
and  prudence  and  using  his  faculties  when 
he  approached  a  railroad  track  where  the 
view  was  obscured. 

Or  where,  without  looking  for  approach- 
ing trains,  and  relying  on  the  fact  that  a 
scheduled  train  has  just  passed,  he  drives 
□pan  the  track  at  a  country  crossing  where 
he  has  an  unobstructed  view  of  the  tnudc  for 
nearly  2  miles,  and  is  struck  by  an  «ctra 
train.  Jackson  r.  Mobile  ft  O.  R.  Co.  80 
Miss.  32.  42  So.  236. 

Or  where  he  attempts  to  drive  cattle 
over  a  private  crossing  after  two  scheduled 
trains  have  passed,  without  stopping  to  look 
or  listen  for  other  trains,  assuming  that  no 
other  trains  will  be  passing  at  that  time. 
McGill  Bros.  v.  Minneapolis  ft  St.  L.  R.  Co. 
113  Iowa.  358,  86  N.  W.  620. 

Or  where  he  drives  upon  a  railway  track 
without  loking  for  approahing  toidni,  a 
17L.RJk.(N.8.) 


A  person  familiar  with  a  railroad  eron- 
ing,  when  approaching  the  same,  is  uoder 
the  highest  possible  obligmtion  to  obtern 
such  precautions  as  are  needful  to  avoid  a 

collision. 

Shufelt  FUnt  ft  P.  M.  R.  Go.  96  Mich. 
327,  5S  N.  W.  1013;  Houghton  t.  Chicago 
A  G.  T.  R.  Co.  99  Mich.  308.  S8  N.  W.  314: 
Jensen  v.  Michigan  C.  R.  Co.  102  Midi.  176, 
60  N.  W.  57 ;  Vreeland  v.  Cincinnati,  S.  k 
M.  R.  Co.  109  Mich.  586,  67  N.  W.  905; 
Tucker  v.  Chicago  ft  G.  T.  R.  Co.  122  Mich. 
149,  80  N.  W.  984;  Britton  v.  Michigan  C. 
R.  Co.  122  Mich.  359,  81  N.  W.  253;  Phil 
lips  V.  Detroit.  G.  H.  ft  M.  R.  Co.  Ill  Mich. 
274,  66  Am.  St.  Rep.  392,  69  K.  W.  496; 
Stewart  v.  Michigan  C.  R.  Go.  119  Mich.  91, 
77  N.  W.  643. 


regularly  scheduled  train  having  ju^t  pas<«d. 
relying  upon  a  known  rule  of  the  railway 
company  that  trains  shall  not  follow  ead 
other  within  ten  minutes,  and  is  struck  by 
an  extra  train  running  in  violation  of  su^ 
rule.  Buah  v.  Northern  P.  R.  Co.  62  Kan. 
709.  64  Pao.  624. 

Or  where,  without  looking,  he  attempts  to 
cross  tracks  near  a  railway  station,  and  is 
struck  by  an  engine,  he  being  familiar  with 
the  fkct  tiiat  engines  are  passing  and  re- 
passing at  all  times  of  the  day  or  night, 
notwithstanding  he  ia  probably  familiar 
with  the  time  of  the  passing  of  resular 
trains,  and  none  is  due  al  the  time.  Y^'iIenx 
T.  Rome.  W.  ft  0.  R.  Co.  89  N.  Y.  358,  100 
Am.  Dec.  440. 

So,  it  was  held  in  Schofleld  v.  Chieai^.  M. 
4  Rt  P.  R.  Co.  114  U.  S.  615.  29  L.  ed.  224. 
6  "Sup.  Ct  Rep.  1125,  that  the  trial  court 
properly  directed  a  verdict  for  the  railwAv 
compai^  where  one  who  had  an  unobstruct- 
ed view  of  the  railroad  track  for  a  con- 
siderable distance  before  reaching  the  cro8'»- 
ing  might  have  seen  an  approaching  train 
had  he  looked;  and  the  fact  that  is  wa«  an 
extra  train  with  which  he  collided,  and  no 
scheduled  train  was  due  at  that  time,  would 
not  relieve  him  of  the  duty  of  exercising 
care  in  driving  upon  the  track. 

And  the  fact  tiiat  the  necessary  erossinn 
signals  were  not  given  will  not,  under  such 
circumstances,  relieve  one  of  contributory 
negligence  in  failing  to  exercise  due  care  to 
discover  an  approaching  train.  Jackmn  v. 
Mobile  ft  O.  R.  Co.;  Toledo.  St.  L.  ft  K.  C. 
R.  Co.  V.  Cline :  Sohofield  v.  Chicago.  M.  & 
St.  P.  R.  Co.;  Nixon  v.  Chicaiio.  R.  L  ft  P. 
R.  Co.;  and  Oaacomb  v.  Buffalo  ft  State 
Line  R.  Co.. — supra. 

A  complaint  is  bad  which  alleges  that  one 
familiar  with  the  schedule  time  of  trsini 
looked  and  listened  carefully  for  approsrh- 
ing  trains  before  driving  upon  »  railwiy 
track  at  a  public  crossing,  where  be  wts 
struck  by  an  extra  train  running  at  tin 
rate  of  60  miles  an  hour,  which  failed  to 
give  the  usual  crossing  signals,  as  it  fatl^ 
to  show  that  the  plaintiff  was  free  from  con- 
tributory negligence,  and  that  he  would  ba^-e 
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Mr.  P.  H.  O'Brien,  for  defendant  in  er- 
ror: 

The  question  of  contrilratory  negligence 
was  for  the  jary. 

Coffee  V.  Pere  Marquette  R.  Co.  130  Mich. 
378.  102  N.  W.  053;  Guggenheim  v.  Lake 
Shore  ft  M.  S.  R.  Co.  60  Mich.  160,  33  N.  W. 
161;  Baraum  v.  Grand  Trunk:  Western  R. 
Co.  137  Mich.  680,  100  N.  W.  1022;  Breck- 
«nfeider  t.  Lake  Shore  &  M.  S.  R.  Co.  79 
Mich.  663,  44  N.  W.  967;  Line  v.  Grand 
Rapids  4  L  R.  Co.  143  Mich.  163,  106  N.  W. 
719;  Wilbur  v.  Michigan  C.  R.  Co.  146  Mieh. 
344,  108  N.  W.  713;  Potter  v.  Pere  Mar- 
quette R.  Co.  140  Mich.  362,  103  K.  W.  808; 
Manning  ▼.  Debxttt,  I^.  A  K.  R.  Co.  64  Mich. 
«4,  8  Am.  8t  Rep.  804,  31  N.  W.  147; 
Schremms  t.  Pere  Marquette  R,  Co.  145 


Mich.  100,  116  Am.  St.  Rep.  201,  108  N.  W. 
698;  Staal  v.  Grand  Rapids  A  I.  R.  Co.  57 
Mieh.  239,  23  N.  W.  706;  Corbs  v.  Michi- 
gan C.  R.  Co.  144  Mich.  73,  107  N.  W.  892; 
Hainea  v.  Lake  Shore  ft  M.  S.  R.  Co.  129 
Mich.  475,  89  N.  W.  349. 

Blair,  J.,  delivered  the  opinion  of  the 

court: 

This  ie  an  action  for  the  negligent  killing 
of  one  John  Fravert  on  the  3d  of  February, 
1904.  The  accident  occurred  on  the  Chicago, 
Milwaukee,  ft  St  Paul  Railway  where  the 
Bame  croaaes  a  public  highway  known  as  the 
Rockland  road,  running  from  Ontonagon  to 
Rockland.  This  highway  at  the  point  in 
question  crosses  the  railway  at  an  angle  of 
about  66  d^frees,  the  highway  running 


heard  such  signals  if  they  had  been  given, 
and  that  thegr  would  have  enabled  him  to 
aTOid  the  collision;  or  tliat  the  collision  was 
due  to  the  omission  to  give  such  crossing 
signals.  Baltimore  ft  0.  S.  W.  R.  Co.  v. 
Young.  146  Ind.  374,  45  N.  E.  479. 

But,  as  against  a  demurrer,  a  complaint 
states  a  cause  of  action,  and  does  not  show 
contributory  negligence  on  the  part  of  the 
]^ntiff,  wliere  it  alleges  that  the  deceased 
approached  a  dangerous  railroad  crossing, 
wiwre  his  view  ot  the  track  was  obstructed, 
knowing  that  a  regularly  scheduled  train 
had  recently  passed,  and  was  struck  by  an 
extra  train  following  it,  which  failed  to  give 
the  statutory  crossing  signals;  and  that  a 
stationary  alarm  bell  at  the  crossing  did  not 
ring  as  it  usually  did,  upon  the  approach 
of  such  train;  and  that  the  deceased  ap- 
proached the  crossing  thereby  lulled  into  m 
sense  of  security.  Southern  Indiana  R.  Co. 
V.  Corps,  37  Ind.  App.  686,  76  N.  E.  902. 

The  following  cases  hold  that  the  ques- 
tion of  contributory  negligence,  under  the 
facts  disclosed,  is  for  the  jury: 

Where,  even  though  the  approach  is  made 
at  a  time  when  no  train  is  expected  to  pass, 
the  view  of  the  track  is  obscured  and  the 
road  narrow,  and  the  train  inflicting  the  in- 
jury  approaches  without  giving  the  usual 
signals,  if  the  proper  signals  would  have 
prevented  the  accident.  Randall  v.  Rich- 
mond ft  D.  R.  Co.  104  N.  C.  410,  10  8.  E. 
fiOl. 

Where  one  drove  upon  a  railroad  cross- 
ing at  a  point  where  his  view  of  the  track 
was  obstructed,  at  a  time  when  he  knew  no 
train  was  due,  and  was  struck  by  a  regular 
train  running  at  a  high  rate  of  speed,  which 
was  three  and  a  quarter  hours  behind  its 
usual  schedule  time,  and  there  is  a  conflict 
of  testimony  as  to  the  care  exprcised  by  him 
before  driving  upon  the  track  b»  well  as 
whether  the  proper  cro-^sing  signals  were 
given.  Louisville  ft  N.  R,  Co.  v.  Lucas,  30 
Ky.  L.  Rep.  369.  08  S.  W.  308. 

Where  it  appears  that  one  had  reason  to 
believe  that  no  train  was  due,  and,  before 
driving  upon  a  railway  crossing  in  a  busy  city 
street,  where  his  view  of  the  track  was  ob- 
structed, he  listened  for  approaching  trains 
I7Ij.R.A.(N.S.) 


and  heard  nothing,  and,  when  upon  the 
track,  was  struck  hy  a  train  running  at  a 
high  rate  of  speed,  two  hours  behind  its 

schedule  time,  without  giving  any  warning 
of  its  approach.   Guggenheim  v.  Lake  Shore 
ft  M.  S.  R.  Co.  57  Mich.  488,  24  N.  W.  827, 
on  subsequent  appeal,  66  Mich.  150,  33  N.  W. 
161.    The  court  said  this  certainly  tended 
to  show  that  the  deceased  exercised  the  use 
of  his  sight  and  hearing,  and  ordinary  care 
at  least, — espedally  as  no  train  was  then 
'  due  1^  the  schedule  time  of  the  company. 
I    Where  one,  when  no  scheduled  train  was 
I  due,  slowed  up  his  horse  and  listened  for 
approaching  trains  before  driving  upon  a 
railway  track  at  a  much-frequented  village- 
'  street  crossing,  where  his  view  of  the  track 
I  was  obstructed  by  freight  cars  standing 
r  Upon  a  siding,  and  was  injured  by  his  horse 
'  taking  fr^^ht  at  an  extra  train,  which  was 
I  running  at  an  excessive  rata  of  speed,  with- 
out  giving   any   signal   of  its  approaeh. 
Louisville  ft  N.  R.  Co.  T.  Crominarity,  88 
Miss.  464,  38  So.  633. 
Where  a  woman  drove  slowly  toward  a 
!  railway  track,  holding  a  sleeping  babe  upon 
her   lap,   and   listening   for  approaching 
trains,  and,  being  aware  tiiat  no  scheduled 
train  was  due  from  the  north,  did  not  look 
in  that  direction  until  she  was  upon  the 
track,  when  she  was  struck  by  a  special 
train  nmntng  at  the  rate  of  50  miles  an 
hour,  which  did  not  give  any  signal  of  its 
approach,  the  only  point  where  she  might 
!  have  obtained  a  view  of  the  track,  which 
ran  through  a  deep  cut,  before  driving  upon 
it,  being  some  distance  therpfrom,  and,  had 
she  stopped  at  such  point,  the  train  would 
not  then  have  been  within  her  range  of 
vision.    Cincinnati,  N.  0.  ft  T.  P.  R.  Co. 
v.  Farra.  13  0.  C.  A.  602,  31  U.  S.  App. 
306,  66  Fed.  496.    The  court  said:  "The 
,  train  with  which  she  did  collide  turns  out 
to  have  been  a  special  train,  moving  at  ex- 
traordinary speed.    There  was  therefore  no 
special  reason  to  apprehend  a  train  from 
.    .    .    [that  direction]  at  that  hour." 

Where  one,  driving  along  a  road  that 
twice  crossed  the  same  track  in  a  short 
distance,  before  reaching  the  first  erossii^, 
looked  and  saw  no  train,  and,  when  ap- 
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Hat, 


northwesterly  and  southeasterly;  the  rail- 
way at  the  point  of  crossing  running  al- 
most due  east  and  west.  The  crossing  is 
about  1  mile  east  of  the  village  of  Ontona- 
gon, and  almost  immediately  west  the  rail- 
way begins  to  curve,  and  descends  a  sharp 
grade  into  the  village  of  Ontonagon.  One 
thousand  one  hundred  and  forty  feet  east  of 
the  center  of  the  crossing  is  a  whistling  post, 
and  at  this  whistling  post  the  railway  has 
commenced  to  curve  quite  sharply  to  the 
Bonthpast.  On  the  e&at  aide  of  the  highway, 
197  feet  from  the  railway  track,  is  a  bam. 
On  the  southerly  side  of  the  railway,  66  feet 
south  of  the  south  rail,  and  extending  1,080 
feet  from  the  crosBing  easterly,  was  a  high 
board  snow  fence,  7  feet  6  inches  in  height, 


with  an  average  space  between  the  hoards  of 
about  inches;  the  widest  spaces  bein<! 
5I/2  inches.  Some  of  the  spaces  were  only 
an  inch.  The  highway  sloped  down  to  th^ 
railway  track,  and  at  a  point  96  feet  soutl. 
was  in  its  natural  condition  3%  feet  higher 
than  at  the  crossing.  At  the  time  in  ques 
tion  there  was  snow  upon  the  ground  to  s 
depth  of  2  or  3  feet  in  the  traveled  part  of 
the  highway.  The  snow  thrown  out  by  thp 
snowplows  of  the  railroad  company  into  tbr 
highway  at  and  near  the  crossing  had  been 
thrown  upon  each  side  of  the  highway  for  a 
distance  of  15  to  20  feet  back  from  the 
crossing.  Its  height  was  in  dispute;  tb^ 
witnesses  for  the  plaintiff  clainaing  that  it 
was  6  or  7  feet  high,  the  defendant's  wit 


proaching  the  second  crossing,  looked  again, 
and,  when  within  75  or  100  yards  there- 
from, looked  a  third  time  without  discover- 
ing a  rapidly  moving  train,  which  was  run- 
ning behind  its  schedule  time,  with  which 
he  was  familiar;  and  the  testimony  is  con- 
flicting whether  the  usual  crossing  signals 
were  given.  Wright  v.  Cincinnati,  N.  O.  ft 
T.  P.  R.  Co.  94  Ky.  114,  21  S.  W.  681. 

It  is  for  the  jury  to  determine  whether  one 
driving  upon  a  railway  track  at  a  private 
crossing  was  negligent  and  could,  by  the 
exercise  of  reasonable  diligence,  have  dis- 
oovered  an  approaohing  train,  where  the 
usual  erosaing  signals  for  a  nearby  public 
crossing  were  not  given,  which  would  have 
been  heard  by  him.  Cahill  v.  Cincinnati, 
N.  O.  A  T.  P.  R.  Co.  92  Ky.  345.  18  S.  W. 
2.  The  court  said:  "There  may  be  evidence 
sufficient  to  satisfy  a  person  of  ordinary 
carefulness  the  track  Is  clear  without  tak- 
ing that  precaution  [to  look  before  attempt- 
ing to  cross  it], — as  when  he  knows  it  is  not 
usual  train  time,  and  does  not  hear  the  sig- 
nal he  knows  it  is  customary  for  the  com- 
pany to  give  and  htm  to  hear.  A  person 
thus  reasoning  and  acting,  it  seems  to  us, 
cannot,  upon  principle,  be  regarded  as  n^- 
ligent,  even  if  he  does  fall  short  of  the 
measure  of  vigilance  needed  to  prevent  be- 
ing injured  by  a  passenger  train  running 
hours  behind  time,  at  an  extraordinary  rate 
of  speed  and  without  any  signal  of  its  ap- 
proach." 

One  cannot  be  said  to  be  guilty  of  con- 
tributory negligence,  as  a  matter  of  law, 
by  reason  of  driving  upon  a  railway  track 
at  a  public  crossing  at  a  time  when  he 
knew  no  train  was  scheduled  to  pass,  and 
who,  before  driving  upon  the  track,  looked 
in  the  direction  from  which  the  last  train 
came  and  saw  or  heard  nothing,  but  was 
struck  by  an  engine  running  at  a  high  rate 
of  speed  ahead  of  a  belated  train,  without 
giving  warning,  and  making  but  little 
noise,  and  the  approach  of  which  was  con- 
cealed "frnn  his  view  hy  a  deep  cut.  Bower 
v.  Chicago,  M.  &  St.  P.  R.  Co.  81  Wis.  467, 
ei  N.  W.  636.  The  court  said  that  he  might 
have  well  supposed  that  the  regular  train 
has  passed,  when  he  looked  at  his  watch  and 
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found  it  to  be  after  its  usual  time  for  paas- 

ing. 

Where  a  sli^tly  deaf  person  approached 
a  railway  creasing  in  a  wagon  producing 
much  noise  and  mllowin^  another  wagon, 
his  view  of  the  track  being  obntrueted  in 
the  direction  from  which  an  extra  train 
which  struck  his  wagon  came;  and  be  looked 
in  the  opposite  direction  from  which  be 
knew  the  next  scheduled  train  was  due.  but 
did  not  stop  before  driving  upon  the  tracks, 
the  evidence  being  in  conflict  as  to  whether 
the  usual  crossing  signals  were  given, — it 
was  held,  in  Continental  Improv.  Co.  v. 
Stead,  96  U.  S.  161.  24  L.  ed.  403,  that  the 
trial  court  correctly  instructed  the  jurr 
that  it  was  for  them  to  determine  whethtf 
he  was  guilty  of  contributory  negligence, 
and  that  he  was  required  to  exercise  that 
degree  of  care  and  caution  incumbent  upon 
a  person  possessing  ordinary  reason  and  in- 
telligenoe  under  tne  special  eircurastaneei^ 
of  the  case,  having  regard  to  the  particular 
character  of  the  crossing,  and  the  difficulty 
of  seeing  a  train  approaching  from  the  di- 
rection in  which  this  came;  and  the  fact 
that  his  hearing  was  somewhat  impaired 
did  not  exempt  him  from  the  necessity  of 
using  the  same  degree  of  care  required  of 
persons  in  possession  of  their  ordinarv 
senses  or  faculties;  if  the  place  was  danger- 
ous and  the  approach  to  it  by  a  train  ob 
scured,  he  should  have  proceeded  with  raorv 
caution  and  circumspection  than  i  f  th« 
crossing  was  in  an  open  country,  and  should 
not  venture  upon  the  track  without  ascer- 
taining that  no  train  was  approaching,  or. 
at  least,  without  the  use  of  the  means  that 
cixnmon  [midence  would  dictate  to  ascer- 
tain such  fact.  But,  as  this  was  not  a 
regular  train,  or  on  usual  time,  the  same 
degree  of  caution  would  not  be  required 
on  his  part  as  it  it  were  a  regular  train  and 
on  usual  time. 

It  has  been  said  that  the  jury  may  prop- 
erly consider  the  fact  that  the  train  by 
which  one  was  killed  at  a  crossing  waa  not 
numing  on  schedule  time,  as  a  drcunutance 
in  determining  whether  deceased,  in  ap- 
proaching the  crossing,  had  reason  to  ap- 
prehend danger.  Wrightsville  A  T.  R. 
V.  Gomto^  1§9  Qa.  204,  68  &  B.  768. 
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nesBM  that  it  was  from  4  to  5  feet.  By  rea- 
son of  the  removal  of  the  snow  from  the 
railroad  track,  the  inclined  96  feet  above 
referred  to  had,  at  the  time  of  the  accident, 
been  shortened  up  so  that  for  the  last  30 
feet  it  was  quite  sharp;  and  the  witnesses 
are  all  agreed  that  a  loaded  team  which 
started  down  this  incline  could  not  be 
stopped  until  it  had  reached  the  track.  The 
track  east  of  the  crossing  is  in  a  cut,  the 
south  bank  of  which  ie  about  6  feet  above 
the  track  at  the  crossing,  and  gradually 
decreases  in  height  to  the  east  end  of  the 
snow  fence  which  stands  upon  it.  "It  is  on 
a  bank  about  3  feet  above  the  highway  and 
about  6  feet  above  the  level  of  the  railway 
track."  Defendant's  train  which  struck  and 
killed  plaintiff's  intestate  was  due  in  Onton- 
agon at  1:36  P.  H.,  and  due  to  leave  on 
its  return  trip  east  1  :&5  P.  H.  The  accident 
occurred  at  2:05  F.  H. 

The  only  witness  of  the  accident  testified 
as  follows: 

I  saw  John  Fravert  that  day  about  a 
mile  on  the  other  side  of  the  crossing,  or  a 
mile  and  a  half  on  the  Roekland  side  of 
ths  erosfling.  I  was  coming  to  Ontonagon 
with  a  load  (tf  hay.  John  Fravert  was  haul- 
ing wood  to  Ontonagon  with  a  double  team 
vl  horses.  He  had  a  big  load  of  cord  wood. 
I  was  behind  him.  I  drove  right  up  pretty 
dose  to  him,  5  or  6  feet  maybe.  The  team 
was  behind.  We  stopped  once  at  the  barn 
np  there  by  the  crossing.  I  mean  the  barn 
that  is  near  ths  railroad  crossing.  It  is  on 
the  right-hand  side  as  we  were  going  along. 
We  stopped  on  the  railway  side  of  the  barn. 

Q.  What  did  John  Fravert  do,  if  any- 
thing, after  you  stopped  there  T 

A.  He  changed  over  onto  the  left-hand 
side  of  the  load,  and  started  up,  went  down 
to  the  crossing.  Just  as  he  got  on  the  cross- 
ing, the  train  came  along  and  struck  him. 
The  train  ran  into  the  load,  and  dragged 
him  down  the  track,  and  threw  the  sleigh 
off  the  railroad. 

Q.  Now,  state  whether  you  were  listening 
(or  a  train  as  you  were  approaching  that 
crossing. 

A.  Yes;  I  was  listening  for  a  train.  I 
did  not  hear  any  whistle  blown  or  bell  rung, 
I  was  about  15  or  20  feet  from  the  crossing 
when  the  train  went  I^.  The  snow  was 
piled  up  pretty  high  from  the  bam  to  the 
crossing  on  both  sides,   .   .  . 

Q.  Now,  how  was  the  snow  witii  reference 
to  that  fence,  how  high  was  itT 

A.  Wdl,  it  was  piled  up  pretty  high.  I 
think  It  was  up  to  the  top  of  the  fence  all 
right,  If  it  wasn't  over.  Coming  from  the 
bsm  along  the  highway,  towards  ths  rail- 
way, I  couldn't  see  a  train  until  it  got  to 
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the  crossing.  Then  I  seen  it  pretty  near  to 
the  crossing. 

Q.  Why  couldn't  you  see  the  train  f 

A.  Well,  there  was  too  much  snow  piled 
up  there.  ...  It  was  a  pretty  cold  day, 
and  he  was  well  bundled  up.  I  didn't  no- 
tice whether  he  had  his  cap  down  over  his 
ears  or  not.  It  was  a  very  cold  day.  He 
stopped  at  the  barn  two  or  three  minutes 
anyway,  stopped  to  rest  his  horses,  and  then 
he  changed  to  the  other  side  of  the  track, 
of  the  sleigh,  that  is  nearest  on — that  is  to- 
wards the  west,  the  left-hand  side — so  that 
the  way  the  train  came  the  wood  was  be- 
tween him  and  the  train. 

Q.  And  then  he  went  down  to  the  crossing 
from  that  spot  without  stopping  at  allf 

A.  Yea. 

Q.  The  team  walking? 
A.  Yes. 

Q.  Now,  when  you  say  that,  on  account 
of  the  snow,  a  man  couldn't  see  from  the 
bam  across  that  fence,  you  mean  a  man 
walking  in  t^e  highway? 

A.  Yes. 

Q.  You  could  have  seen  from  the  top  of 
that  load  of  hay  if  you  had  looked? 

A.  Yes;  I  guess  I  could.  From  the  top 
of  the  load  of  hay  I  seen  the  train  when  it 
was  about  20  or  26  feet  from  where  the 
wagon  road  crosses, — I  guess  20  feet, — and 
then  the  train  was  coming  towards  the  cross- 
ing about  20  feet  from  the  crossing.  .  .  . 
At  the  time  that  Fravert  stopped  there,  I 
didn't  know  what  he  stopped  for.  He  didn't 
say  what  he  stopped  for. 

Q.  Now,  did  you  know  whether  he  stopped 
to  rest  his  horses  or  not? 

A.  No;  I  did  not.  I  had  my  cap  pulled 
down,  but  I  guess  I  could  hear  oil  right  if 
there  was  anything  to  hear.    .    .  . 

Q.  Mr.  Snyder,  do  you  remember  whether 
you  looked  toward  the  east  that  day  ? 

A.  I  looked  both  ways. 

Q.  Did  the  bell  ring,  or  did  it  not? 

A.  No;  the  bill  did  not  ring. 

Q.  Did  the  whistle  blow  as  the  train  ap- 
proached from  the  east? 

A.  No:  the  whistle  didn't  blow.  I  didn't 
hear  it  blow. 

Q.  Mr.  Snyder,  you  weren't  paying  any 
attention  to  the  whistle  or  bell  were  you  ? 

A.  If  the  whistle  blew,  I  was  right  there. 
I  would  have  heard  it. 

Q.  You  weren't  paying  any  attention  to 
it,  were  you,  up  where  you  could  see? 

A.  Welt,  I  couldn't  see  much  that  day.  It 
was  pretty  stormy. 

Q.  You  weren't  paying  any  attention,  were 
you? 

A.  0,  yes;  I  was  paying  a  little.   I  was 
kind  of  expecting  tlw  trabi  to  come  along. 
Q.    Y'ou  weren't  paying  any  particular 
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attentitm  as  to  wheth^  that  bell  rang  or 
the  whistle  blew,  were  you? 

A.  I  waa  right  there.  If  it  blew,  I  would 
have  heard  it. 

It  wan  a  stormy  day,  and  the  mow  was 
-drifting  with  the  wind,  although  it  ma  not 
actually  snowing. 

The  fireman  testified:  "I  stopped  clean- 
ing the  window  as  soon  as  I  saw  the  toad  of 
wood.  I  think  we  were  about  200  feet  from 
the  crossing  then.  We  had  been  going 
through  a  snowbank,  and  the  plow  had  been 
throwing  snow  back  against  the  window,  so 
that  it  was  impossible  to  see  ahead  if  you 
■did  not  keep  the  snow  off." 

The  engineer  testified :  "It  was  not  snow- 
ing any.  Of  course,  it  was  windy,  and  the 
wind  was  drifting  the  snow,  so  that  I  was 
not  able  to  see  the  croBsing  ahead  until  I 
got  a  clear  rail.  A  bank  of  snow  extended 
■up  to  within  200  feet  of  the  crossing,  and 
the  only  time  I  had  a  view  of  the  crossing 
would  be  from  a  point  200  feet  from  it. 

.  .  My  engine  carried  a  plow.  ,  .  . 
My  usual  speed  over  that  crossing  is  from 
16  to  18  miles  or  20  miles, — say  IS  miles 
an  hour;  and  the  reason  why  I  was  running 
at  a  greater  speed  than  15  miles  an  hour 
was  to  get  through  those  snowbanks.  .  .  . 
The  snow  waa  drifting  quite  bad,  and  my 
view  was  pretty  badly  obscured  going 
through  the  bank,  until  we  were  within  200 
feet  of  the  crossing,  and  we  passed  that  200 
feet  in  a  few  seconds." 

Defendant's  station  agent  testified :  "I 
know  it  was  a  bad  day,  snowing  or  blowing. 
You  can't  tell  whether  it  snows  or  blows  in 
this  country.  It  left  the  atmosphere  kind 
of  snowy." 

The  testimony  was  in  dispute  as  to  wheth- 
er a  man  walking  north  in  the  highway 
from  the  barn  could  see  a  train  approaching 
from  the  east  all  the  way  until  he  reached 
the  line  of  the  snow  fence;  the  plaintifTs 
testimony  indicating  that  from  the  snow 
fence  to  the  track  a  view  could  not  be  had 
until  too  late  to  be  of  service,  but  that  be- 
tween the  snow  fence  and  barn  there  were 
places  where  a  train  could  be  seen  and  places 
where  it  could  not  be  seen.  As  stated  in 
plaintiff's  brief:  "A  person's  ability  to  see 
a  train  approaching  that  creasing  would  de- 
pend upon  his  being  in  a  particular  spot  at 
the  time  the  train  was  approaching."  It 
was  stipulated  that  there  is  a  curve  east 
of  the  crossing  on  the  railway  at  a  distance 
of  1,080  feet  from  the  crossing,  and  beyond 
this  curve  it  is  impossible  to  see  the  train 
from  the  highway.  A  witness  testified  that 
he  measured  the  height  of  the  engine  and 
coaches,  and  the  engine  was  12  feet  6  inches 
from  the  top  of  the  smokestack  to  the  track. 
The  coaches  measured  13  feet  6  inches  from 
t)ip  rail  to  thr>  top  of  the  coach. 
17L.R.A.(N.S.) 
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At  the  close  of  the  teatimony,  drfendsafi 
counsel  moved  for  a  view  of  the  premises  bj 
the  jury,  whereupon  the  fbllowing  oeoined: 
"Mr.  O'Brien:  I  think  that  we  would  be 
willing  to  have  the  jury  Tiew  the  premiMs, 
but,  on  account  of  the  conditions  beii^  dis- 
similar now  u  to  what  tiiey  were  on  that 
day,  as  far  as  snow  is  otmcemed,  winter 
time  then,  summer  time  now,  we  object  to 
the  train  running  bsdc  uid  forth.  Mr.  EU- 
ridge :  The  view  would  not  be  of  ai^  hm 
unless  the  court  will  allow  the  jnvy  to  its 
the  train  running  back  and  forth.  The 
court:  I  shall  allow  tlia  jury  to  proceed  to 
view  the  premises.  .  .  The  eonrt 
thereupon  took  a  recess  for  the  pnrpose  of 
having  the  jury  view  the  premises,  and. 
after  a  view  of  the  premises,  and  of  the 
train  going  back  and  forth,  the  jury  re- 
turned to  the  ooortroom,  sod  the  f<^ovii^ 
proceedings  were  had:  '^r.  Eldridge:  We 
have  messnred  and  agreed  upon  the  heighti 
of  these  two  cars  that  were  with  us.  and  the 
engine,  and  th^  are.  respectively,  tbe 
coaches  19  feet,  6%  inches;  that  was  tix 
passenger  ooaeh;  and  14  feet  the  baggage 
car  and  smoker  combined,  and  the  engine  U 
feet,  ft.  Ihat  being  the  height  above  tb« 
rail  of  each  of  them.  That  would  ntake  the 
baggage  our  9  Inchea  higher  than  the  Min- 
eral Range  ear,  and  the  engine  higher,  but  1 
cant  recall  how  muoh."  At  the  close  of 
plaintiflTs  testimony,  and  at  the  close  of  the 
case,  defendant's  counsel  moved  for  a  ver- 
dict in  its  favor  on  the  ground  that,  under 
the  undisputed  evidence,  the  plaintiff  was 
guilty  of  contributory  negligence.  The  same 
point  was  made  by  several  requests  to  charge. 

The  trial  judge  charged  the  jury,  among 
other  things,  as  follows:    ".    .    .    And,  if 
you  find  from  the  testimony  that,  if  he 
looked,  he  could  have  seen  said  train  in  time 
to  avoid  his  injuries,  and  you  further  find 
from  the  testimony  that  he  failed  to  look, 
then,  in  that  case,  it  will  be  your  duty  to 
say  that  he  is  guilty  of  contributory  negli- 
gence which  will  defeat  his  recovery  in  this 
case.   On  the  other  hand,  if  you  find  from 
said  circumstances  which  I  have  outlined 
to  you,  and  all  the  other  circumstances  is 
the  case,  that  be  did  look,  but,  by  reason 
of  the  nature  of  the  crossing  and  the  condi- 
tions thereabout,  he  was  unable  to  see  the 
train,  and  that  he  took  such  measures  to 
avoid  injuries  as  a  reasonably  prudent  man 
occupying  his  situation  under  the  same  cir- 
cumstances would  have  taken,  then  the  ssid 
John  Fravert  cannot  be  said  to  be  guilty  of 
contributory  negligence.    .   .   .   Every  per- 
son is  bound  to  know  that  a  railroad  cross- 
ing is  a  dangerous  place,  and  be  is  guilty 
of  negligence  unless  he  approaches  it  as  if 
it  were  dangerous.    Fravert  knew  that  the 
crossing  where  the  accident  oonuilained  of 
Digitized  by  LiOOg  TC 


MICHIGAN  SUPREME  COURT. 


1908. 


SCHWARTZ  T.  MINERAL  RANGE  R.  CO. 


1269 


occurred  wu  a  dMigerous  one.  He  was  bound 
to  know  that  a  train  might  be  approadung, 
md,  it  he  did  not  look  or  listen  to  aaeer- 
t&tn  whether  one  was  coming  at  every  place 
where  he  could  look  or  listen,  but.  on  the 
contrary,  drove  directly  down  from  the  bam 
on  the  Bonth  side  of  the  erosaing  to  the 
track,  and  that  he  did  so  without  aacertain- 
ing  or  using  any  effort  whatever  to  ascer- 
tain whether  a  train  was  eomiiq^  from  either 
direction  or  both  directions,  then  I  charge 
you,  gentlemen  of  the  jury,  that  John  Fra- 
vert  would  be  guilty  of  eontrilmtory  neg- 
ligence.  In  other  words,  the  fact  tlu,t  the 
train  was  late  did  not  accuse  Fravert  from 
using  diligence  in  ascertaining  whether  a 
train  was  coming  from  either  or  both  direc- 
tions upon  the  day  in  question.  It  was  his 
duty  to  use  care  and  precaution  in  approach- 
ing this  crossing, — such  care  and  preeitu- 
tion  as  a  prudent  man  would  use;  and  that 
-care  and  precaution  imposed  upon  him  the 
duty  to  observe  and  look  and  listen  oon- 
tinually  until  he  reached  that  crossiag,  to 
ascertain,  if  possible,  whether  a  train  was 
approaching  either  from  Ontonagon,  or  from 
the  other  direction."  Under  this  charge  and 
their  own  view,  the  jury  must  have  deter- 
mined that  Fravert  looked  and  listened  "at 
every  place  where  he  oould  look  and  listen," 
but,  by  reason  of  the  nature  of  the  cross- 
ing and  the  conditions  thereabout,  he  was 
unable  to  see  the  train.   There  was  no  evi- 
dence whatever  that  decedent  looked  or  lis- 
tened at  any  point;  and  the  finding  of  the 
jury  can  only  be  sustained  upon  the  ground 
that,  in  the  absence  of  any  testimony  as  to 
decedent's  conduct  in  approaching  the  cross- 
ing, the  jury  would  be  justified  in  flndin;; 
that  he  took  proper  precautions  to  ascertain 
whether  a  train  was  approaching.  Mynning 
V.Detroit,  L.  & N. R. Co.  64  Mich.  93,8  Am. 
St.  Rep.  804,  31  N.  W.  147;  Underbill  v. 
Chicago  ft  G.  T.  R.  Co.  81  Mich.  43,  45  N. 
W.  608 ;  Schremms  v.  Pere  Manjuette  R.  Co. 
14ft  Mich.  100,  116  Am.  St.  Rep.  291,  108 
N.  W.  698.  But  in  the  case  before  us  there 
was  testimony  as  to  decedent's  conduct, 
showing  that,  after  leaving  the  barn,  he 
placed  himself  on  the  west  side  of  his  large 
load  of  cord  wood,  "so  that  the  way  the 
train  come  the  wood  was  between  him  and 
the  train,"  and  then  went  down  to  the 
crossing  without  stopping  at  ail.   There  is 
no  room  for  a  presumption  or  inference  that 
he  stopped,  that  he  went,  at  any  point,  to 
tiie  east  side  of  his  load,  or  that  he  looked 
towards  the  east  at  all.    AH  the  circum- 
stances required  great  care.   The  snow  was 
being  drifted  and  whirled  through  the  air 
by  the  high  wind,  and  tended,  with  the 
snow  fence,  to  obscure  the  view  of  a  train 
approaching  from  the  east.   The  wind  was 
blowing  strongly  away  from  the  drivers  and 
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towards  the  tmcoming  train,  making  it  more 
diflkult  to  hear.  Midway  between  the  snow 
fence  and  the  track  a  steep  descent  began, 
during  which  the  team  could  not  be  stopped. 
Without  pausing  for  evm  a  second  at  the 
top  of  the  descent  or  anywhere  else,  to  exer- 
cise his  senses  to  the  best  purpose,  either  of 
sight  or  hearing;  without,  apparently,  tak- 
ing any  preoaution  whatever  against  a  train 
from  the  east, — ^he  drove  upon  the  track. 
The  testimony  shows  that  h«  knew  the  time 
of  the  trains,  that  the  train  which  struck 
him  was  about  due  from  the  west,  which 
adequately  explains  why  he  left  the  east 
side  of  his  load  at  the  barn  and  walked 
upon  the  west  side,  where  he  could  see  the 
train  if  It  came  from  tiie  expected  direction. 
There  was  no  evidence  that  he  was  relying 
upon  Snyder  to  look  to  the  east  and  warn 
him,  and  his  conduct  was  negligent,  unless 
the  circumstance  that,  if  the  train  was  on 
time,  it  would  be  coming  fr<Hn  the  west,  ex- 
cused him  from  giving  any  attention  what- 
ever to  the  eastern  approach.  Considering 
the  short  interval  between  the  scheduled  ar- 
rival and  departure  of  this  train,  the  sea- 
son of  the  year,  and  the  locality,  decedent 
waa  not  justified  in  withdrawing  his  atten- 
tion entire^  from  the  east  after  leaving  the 
ham.  Tuclcer  v.  Chicago  ft  O.  T.  E.  Co. 
122  Mieh.  149,  80  N.  W.  984.  We  are  of 
the  opinion  that  the  defendant's  motltm  for 
an  instructed  verdict  should  have  becsi 
granted. 

Judgment  reversed,  and  new  trial  granted. 


MINNESOTA  BVPREME!  COfTRT. 
ANDREW  NELSON,  Respt., 

T. 

J.  B.  JOHNSON,  Appt 

(104  Minn.  440,  116  N.  W.  828.) 

Innkeeper  —  lodging  honse  —  theft  — 
llabilitr. 

The  defendant  held  out  his  house,  of 
which  he  was  the  keeper,  as  a  hotel  in  which 
furnished  rooms  were  to  let  for  a  single 
night  or  longer  time.  In  the  re^lar  course 
of  business  he  let,  without  special  contract, 

Headnote  by  Stabt,  Ch.  J. 


Case  Notc-^Fwrnitihina  food  to  gueata 
aa  an  eaaenttal  oharactertstie  of  a 
hoMl  or  inn. 

Few  cases  squarely  in  point  with  Nelsow 
V.  Jon:?8o:v  have  been  found,  and  it  is  doubt- 
ful if  many  courts,  either  in  this  country  or 
in  Enfflanti,  would  go  to  the  extent  the  Min- 
nesota court  has  gone  in  enforcing  the  strict 
liability  of  the  innkeeper  against  one  whose 
sole  business  consists  in  furnishing  suitable 
lodging  to  the  general  public  indiscriminate- 
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at  stipulated  prices,  rooms  tliereiii  for  a  sin- 
gle night  or  a  longer  tame,  as  was  desired 
to  all  who  applied  in  a  fit  condition  to  be  re- 
ceived. He  kept  an  office  therein,  which 
was  in  charge  of  clerks  and  open  at  all  hours 
for  the  reception  of  guests,  in  which  a  regis- 
ter was  kept  for  the  guests  to  inscribe  there- 
in tlwlT  names  and  addresses.  There  were 
not  maintained  fit  or  in  connection  with  the 
house  any  facilities  for  supplying  guests 
with  food,  and  none  was  famished  to  them 
by  the  defendant.  Held,  that  the  house  was 
a  public  hotel,  and  that  the  defendant,  as 
keeper  thereof,  was  liable  to  the  plaintiff,  a 
traveler  who  waa  a  guest  therein,  for  money 
stolen  in  the  nighttime  from  him,  while  he 
was  in  his  room,  without  the  n(i|;ligence  of 
either  party. 

i  (June  12,  190«  ' 

APPEAL  h}  defendant  from  a  judg- 
ment of  the  Municipal  Court  of  Min- 
neapolis in  plaintiff's  favor  in  an  action 
brought  to  recover  for  the  loss  of  money 
stolen  from  him  while  occupyii^  a  room  in 
defendant's  public  lodging  house.  AfBrmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Velllnnje  ft  AleoU,  for  appel- 
lant: 

If  the  house  kept  by  the  defendant  is  a 
mere  lodging  house,  then  the  extraordinary 
liability  of  the  innkeeper  cannot  be  enforced 
against  him. 


Johnson  T.  Chadbourn   Finance  Co.  Ki 
Minn.  310.  99  Am.  bt.  Rep.  571,  M  N.  W, 
874;  Beale,  Innkeepers  ft  Hotels,  1906,  ^  15. 
Lewis  V.  Hitchcock,  10  Fed.  4;  Kelly  v.  Ex 
cise  Comrs.  64  How.  Pr.  327 ;  Crom^reU  v. 
Stephens,  2  Daly,  16;  Re  Brewster,  39  Misc. 
889,  80  N.  Y.  Supp.  666 ;  Pinkerton  v.  W(M>d 
ward,  33  Cal.  657,  91  Am.  Dec.  657;  Wall 
ing  V.  Potter,  35  Conn.  183;  Wandell,  Irns. 
Hotels,  ft  Boarding  Houses,  p.  27 ;  Van  Zile. 
Bailments  ft  Carriers,  H  331.  332;  22  Cjc. 
Law  ft  Proc.  pp.  1070,  1071 ;  16  Am.  ft  Esg. 
Enc.  Law,  2d  ed.  p.  508. 

The  facts  that  a  house  is  open  to  all  coin 
ere,  and  does  a  public  businesa,  make  no  dif- 
ference, if  lodging  alone  is  furnished. 

Pullman  Palace  Car  Co.  t.  Smith,  73  HI- 
364,  24  Am.  Rep.  258. 

Mr.  Thomas  Knc^eland,  for  respondent: 

Holding  out  the  house  as  a  hotel  estnpi 
any  proprietor  thereof  from  thereafter  d^ 
claiming  that  he  is  running  a  hotel. 

Pinkerton  T.  Woodward,  33  Cal.  696.  91 
Am.  Dee.  657;  Bullock  ▼.  Adair,  63  111.  App: 
30;  Hancock  v.  Band,  94  N.  Y.  1,  46  Am. 
Rep.  112. 

An  inn  must  be  a  place  of  rest  or  lodging 
for  a  night. 

Bunn  V.  Johnson,  77  Mo.  App.  596: 
Fruchey  t.  Eagleson,  16  Ind.  App.  88,  43 
N.  E.  146. 

The  reason  why  the  law  made  an  innkeep- 


ly  for  hire.  Some  courts,  while  following  the 
rule  that  the  furnishing  of  both  food  and 
lodging  are  essential  characteristics  of  an 
inn,  have  held  a  proprietor  liable  as  an  inn- 
keeper though  he  fumiBhed  only  lodging, 
meals  being  procured  at  the  restaurant  in 
the  basement  in  which  he  with  others  waa 
jointly  interested;  but  this  was  apparently 
on  the  theory  of  estoppel.  Other  courts 
have  taken  a  contrary  view,  where  the  res- 
taurant was  conducted  by  a  third  person. 
A  careful  examination  of  the  cases  seems  to 
indicate  the  rule  to  be  that  the  furnishing 
of  fof>d  as  well  as  lodging  is  still  an  essen-' 
tial  characteristic  of  an  inn. 

The  proprietor  of  a  house,  who  maintains 
twenty  beds  for  the  accommodation  of  travel- 
ers whom  he  entertains,  without  any  agree- 
ment as  to  the  duration  of  their  stay  or  as 
to  the  terms  of  their  entertainment,  but  who 
has  no  means  of  cooking  food  on  the  prem- 
ises, food,  however,  being  procured  from 
neighboring  restaurants  if  ordered  by  his 
guests,  is  not  entitled  to  a  license  to  sell  in- 
toxicating liquor  on  the  theory  that  he  is  an 
innkeeper,  as  an  innkeeper  is  one  who  fur- 
nishes both  food  and  lodging.  Kellj  t.  Ex- 
cise Comrs.  64  How.  Pr.  320. 

But  in  Smith  Scott,  9  Bing.  14,  the  pro- 
prietor of  a  house  in  which  lodging  was  of- 
fered to  all  persons  for  hire  for  longer  or 
shorter  periods,  provisions  being  found  and 
cooked  for  them  if  required,  was  held  sub- 
ject to  the  bankrupt  laws  as  a  hotel  keeper, 
although  the  provisions  so  furnished  did  not 
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form  any  general  stock  of  the  proprietor,  and 
were  set  apart  as  the  separate  property  of 
each  guest.  The  court  seems  to  make  a'dis- 
tinction  between  the  term  "hotel"  and  "inn." 
treating  the  former  as  applying  to  the  mer? 
furnishing  of  lodging,  while  the  latter  i» 
characterized  as  a  place  where  all  necessarr 
entertainment  is  furnished  to  traveler?  for 
hire.  The  case,  therefore,  does  not  stand  up- 
on the  broad  proposition  that  one  who  men 
ly  furnishes  lodging  is  an  innkeeper. 

In  Johnson  v.  Chadbourn  Finance  Co.  W 
Minn.  310,  99  Am.  St.  Rep.  571,  04  X.  W. 
874,  cited  in  N&lson  v.  Johnson,  the  defend- 
ant was  held  responsible  aa  an  innkeeper  for 
the  ]o»s  of  the  effects  of  a  guest,  where  be 
j  was  the  proprietor  of  a  building  the  upper 
I  stories  of  which  were  fitted  up  as  rooms  for 
1  guests,  in  each  of  which  was  placed  a  notice 
I  restricting  the  liability  to  occupants  as  pro- 
vided by  the  innkeepers'  law,  and  had  held 
I  himself  out  to  the  public  at  large  as  fur- 
nishing accommodations  for  all  persons  for 
hire,  and  conducted  the  business  like  that  of 
any  other  large  hotel,  except  that  he  did  not 
furnish  meals  to  guests,  a  suitable  restan 
rant  being  conducted  on  the  first  floor  by  oth- 
er parties,  to  which  his  guests  had  euy  ac- 
cess.  While  the  court  expressly  said  that  it 
did  not  decide  the  question  whether  the  d^ 
fendant  would  have  been  liable  as  an  inn- 
keeper had  no  restaurant  been  conducted  in 
his  building,  yet  the  same  line  of  reasoning  i> 
followed  a«  in  Neijwm  t.  Johnson,  and  th« 
court  seems  to  have  broken  away  from  the 
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-er  liable  for  the  1<wb  o{  his  guest's  goods  in 
olden  time  wu  that  the  wayfaring  guest  had 
■no  means  of  knowing  the  neighborhood  or 
the  eharaeter  of  those  he  might  meet  with 
•at  tbe  inn. 

Holder  t.  Sou%,  8  C.  B.  N.  8.  263. 

Start,  Ch.  delivered  the  oirinion  of  the 
court: 

The  facts  in  this  case,  as  found  1^  the 
trial  judge,  are  substantially  these:  The 
defendant,  on  and  prior  to  November  16, 
1907,  was  the  keeper  of  ^  house  for  the  en- 
tertainment of  travelers  and  transient  lodg- 

-ers,  known  as  the  "Bridge  Square  Hotel,"  in 
the  city  of  Minneapolis.  There  was  public* 
Ij  displayed  upon  the  front  of  the  building 
tiie  name  "Bridge  Square  Hotel,"  and  a  sign 
advertising  to  the  public  that  furnished 
rooms  were  there  to  let  for  a  single  night. 
There  were  36  rooms  so  to  let  in  the  build- 
ing. In  whidi  there  was  an  office  for  the  re- 

•  ceptitm  of  guests  seeking  to  hire  rooms  for 
the  purpose  of  lodging  therein.  The  de- 
fendant,  in  ibo  due  and  regular  course  of 
his  business,  let  the  rooms  to  such  persons 
who  were  in  fit  condition  to  be  received 
therein,  and  who  paid  therefor  certain  stipu- 
lated prices,  without  special  contract,  for 
a  sinfrle  night,  or  such  longer  period  as  they 
might  desire,  and  the  persons  so  hiring  the 
rooms  customarily  inscribed  their  names  and 

old  theory  that  furnishing  meals  is  an  es-' 
sentinl  characteristic  of  an  innkeeper. 

And  in  Pinkerton  v.  Woodward,  33  Cal. 
557.  01  Am.  Dec.  657,  defendant  was  pro- 
prietor of  a  building  known  as  a  hotel,  which 
consisted  of  rooms  for  the  accommodation 
and  entertainment  of  travelers,  in  the  base- 
ment of  which  defendant  and  two  others  con- 
ducted a  restaurant.  The  plaintiff  sought 
to  hoM  defendant  liable  as  an  innkeeper  for 
the  loss  of  his  effects  while  a  guest  in  the 
hotel,  and  it  was  insisted  for  the  defendant 
that  he  was  not  liable  as  an  innkeeper  be- 
cause the  eating  department  was  distinct 
from  the  lodging  department;  but  the  court 
held  the  defendant  liable  as  an  innkeeper  on 
the  theory  that,  since  he  held  himself  out  as 
keepinfr  a  hotel  with  all  the  necessary  ac- 
commodations for  the  entnrtainment  o'f  his 
guests,  he  is  now  estopped  to  deny  that  his 
profeHsion  was  false,  and  that  he  was  not  in 
fart  an  innkeeper. 

But  in  CRoxwm.  v.  Stephens.  2  Daly,  15, 
also  cited  in  Nrlsok  v.  Johkbon.  where  the 
proprietor  of  an  oight-Htory  building,  the 
whole  of  which,  except  the  basement,  in  which 
third  parties  kept  a  restaurant,  was  divided 
into  small  rooms  fitted  up  for  the  accom- 
modation of  single  persons  at  a  fixed  price 
per  night,  nought  an  injunction  to  restrain 
the  city  board  from  enforcing  against  Iiim  a 
certain  water  tax  imposed  upon  persons  con- 
ducting a  hotel,  be  injunction  wa-s  granted, 
on  the  theory  that  the  plaintiff  did  not  con- 
-duot  a  hotel  merely  because  he  furnished  lodg- 
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addresses  in  a  register  kept  in  the  office  for 
that  purpose.  The  defenduit  emplayei  two 
clerks  to  have  charge  of  the  office  and  keep 
the, same  open  for  the  reception  of  such 
guests  at  all  hours  ot  the  day  and  night. 
There  was  not  maintained  at  or  in  eonnee- 
tion  with  the  place  any  dining  room  or  oth- 
er place  where  food  was  customarify  sup- 
plied to  the  lodgers,  or  to  other  persons  be- 
side the  defendant  and  his  lamily  and  em- 
ployees. On  the  day  named  the  plaintiff, 
who  was  then  a  traveler  temporarily  so- 
journing in  the  city,  hired  of  one  of  de- 
fendant's clerks  in  the  office  a  room  to  be 
used  by  him  for  the  purpose  of  lodging  there- 
in on  the  night  of  that  day  and  tbe  following 
night,  paying  therefor  the  sum  of  SO  cents. 
At  the  time  (tf  such  hiring  he  was  invited  to 
write  his  name  in  the  register,  and  so  did, 
and  thereupon  a  room  mu  assigned  to  his 
use,  without  examination  thereof  on  his  part 
or  special  contract  therefor.  While  tha 
plaintiff  was  so  occupying  the  room,  and 
during  the  night,  there  was  stolen  from  his 
clothing  therein  995,  without  negligence  on 
the  part  of  either  him  or  the  defendant 
Upon  these  facts  the  trial  judge  found  as  a 
conclusion  of  law  that  at  the  time  of  the  loss 
of  the  money  the  defendant  and  plaintiff 
stood  in  the  respective  relations  to  each  oth- 
er of  common  Innkeeper  and  guest,  and  that 
the   plaintiff   was   entitled    to  judgment 

ing  to  persons  for  hire,  since  he  furnished 
no  meals  for  his  guests.  The  court  said: 
"A  mere  lodging  house,  in  which  no  provi- 
sion is  made  for  supplying  the  lodgers  with 
their  meals,  wants  one  of  the  essential  requi- 
sites of  an  inn."  , 

And  in  Cochrane  v.  Schryver,  12  Daly,  174, 
17  N.  Y.  Week.  Dig.  442.  where  defendant 
let  out  rooms  in  the  upper  part  of  his  build- 
ing to  lodgers  whom  he  did  not  supply  with 
meals,  but  had  leased  the  basement  to  third 
parties  who  kept  a  restaurant  therein  as  an 
independent  establishment,  a  doorway  giving 
access  from  the  lodging  rooms,  it  was  held 
the  defendant  was  not  an  innkeeper  so  as  to 
give  him  a  lien  on  the  baggage  of  persons 
to  whom  he  let  rooms,  since  he  merely  fur- 
nished lodging  without  meals,  "and  an  inn 
furnishes  both  food  and  lodging  to  l^e 
guests." 

In  Lewis  v.  Hitchcock.  10  Fed.  4,  where 
the  question  arose  aa  to  the  sufliciency  of  a 
complaint  in  an  action  for  penalty  for  a  de- 
nial of  the  privileges  of  an  inn.  the  court,  in 
defining  an  inn,  UKcd  the  following  language: 
"To  constitute  an  inn  there  must  be  some 
provision  for  the  essential  needs  of  a  travel- 
er upon  his  journey,  viz.,  lodging  as  well 
as  food.  These  two  elements  of  an  inn  may 
doubtless  be  present  in  very  disproportionate 
degrees,  as  the  needs  of  the  situation  may  re- 
quire; but  both  must  in  some  decree  be 
present  to  constitute  an  inn.** 
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against  tlie  defendant  for  $06.  Judgment 
was  BO  entered,  from  which  the  defendant 
appealed. 

The  sole  question  for  our  decision  is 
whether  the  facts  found  sustain  t^e  conclu- 
sions of  Ihw.  It  is  the  contention  of  the  de- 
fendant that  the  facts  found  do  not  sustain 
the  conclusions  of  law,  because  no  provi- 
sioQ  was  made  in  his  house  for  serving 
meals  to  his  guests.  Therefore  it  was  not 
an  inn  or  notel,  but  a  mere  lodging  house, 
and  the  extraordinary  liability  of  a  com- 
mon innkeeper  was  not  imposed  upon  him. 
The  plaintifTs  loss  was  not  due  to  any  neg- 
ligence on  the  part  of  the  defendant;  hence, 
if  he  was  not  an  innkeeper,  he  is  not  liable 
for  the  loss;  but,  if  be  was,  he  is  so  liable. 
The  question,  then,  in  its  last  analysis,  is: 
Was  the  defendant's  house  a  hotel  or  inn! 
There  is  no  substantial  difference,  as  to  the 
rights  and  liabilities  of  the  keepers  thereof, 
between  an  inn  and  a  hotel;  for  in  this  coun- 
try the  legal  definition  of  each  is  praoticalty 
the  same.  If  the  defendant  bad  furnished 
his  guests  with  food,  his  bouse  would  have 
been,  without  question,  an  inn,  within  the 
present  legal  meaning  of  that  term.  In 
early  days  and  under  primitive  conditions 
it  was  neoesnary,  in  order  to  bring  a  place 
within  the  legal  definition  of  an  inn,  and  to 
charge  the  keeper  thereof  with  liability  as 
such,  that  lodging,  food,  drink,  and  stabling 
should  be  furnished  to  travelers.  But,  aa 
cities  grew,  and  modes  of  living,  travel,  and 
transportation  of  persons  changed,  the  le- 
gal definition  of  an  inn  was  modified  thereby, 
and  a  bar  to  supply  guests  with  drink  and 
a  stable  for  the  care  of  their  horses  are  now 
no  longer  essential  requiutes  of  an  inn. 
Why,  then,  should  a  dining  room,  or  ca,f6 
or  a  restaurant,  to  supply  guests  with  food, 
be  now  htld  an  essential  requisite  of  an  inn 
or  hotel?  The  reason  for  holding  that  the 
supplying  guests  with  food  is  a  necessary 
requisite  of  an  inn  has  as  effectually  ceased 
as  it  has  with  reference  to  the  supplying  of 
drink  and  stabling.  On  the  other  hand,  the 
reason  for  imposing  the  liability  of  a  com- 
mon innkeeper  upon  a  hotel  keeper  who  fur- 
nishes lodgings  only  is  still  just  as  potent 
an  it  ever  was  for  imposing  it  in  any  case. 
Therefore  the  justice  and  necessity  of  en- 
forcing the  liability  against  the  proprietor 
of  a  house  at  which  no  meals  are  served,  but 
which  he  holds  out  to  the  public  as  a  hotel, 
and  not  as  a  private  lodging  houae,  are  just 
as  imperative  as  ihiej  would  be  if  ineala  were 
served  therein. 

The  reasons  for  this  conclusion  cannot  be 
better  stated  than  they  were  by  the  learned 
trial  judge  in  his  able  and  helpful  memoran- 
dum: "It  seems  to  me  impossible  to  sug- 
gest any  reason  why,  upon  principle,  the 
wttreme  decree  of  liability  should  or  should 
17I*R.A.(X.a.) 


not  be  imposed  upon  the  keeper  of  a  place 
where  the  traveling  public  are  ouered  lodg- 
ings, according  as  he  does  or  does  aoi,  fur- 
nish meals  for  his  lodgers.    .    .    .  The 
need  for  protection  to  the  traveler's  property 
is  incident  to  bis  lodging,  and  not  to  bi« 
eating.    It  is  while  he  is  asleep  in  his  bed. 
and  his  personal  belongings  are  unguarded 
by  his  own  watchfulness,  that  for  the  securi- 
tj  of  his  property  he  needs  to  Invoke  the 
most  stringent  rules  of  the  law  of  bailment. 
Especially  in  large  cities  does  he  need  thi» 
protection.   The  ^igencies  of  travel  brin^ 
him  often  to  unfamiliar  places,  and  at  hours 
and  under  conditions  when  investigation  is 
impracticable.    He  must  go  for  bed  and 
shelter  to  the  place  which  he  finds  open  for 
his  accommodation,  trust  himself  and  hi? 
property  to  a  stranger,  and  accept,  prac- 
tically without  opportunity  for  selection 
the  quarters  assign^  to  him.    The  rush  and 
turmoil  of  the  city  afford  to  the  thief  liia 
most  attractive  field  of  operation,  and  the 
stranger  more  than  others  is  exposed  to  bis 
depredations.    .    .    .    These -consideration'' 
lead  to  the  conclusion  that  the  necessities  of 
modern  life  demand  that  the  extreme  degree 
of  responsibility  for  the  property  of  the  gue^t 
be  applied  to  the  keeper  of  a  place  of  enter- 
tainment for  travelers  according  to  the  e<- 
sential  features  of  the  relation,  and  not  in 
fixed  adherence  to  old  definitions,  or  accord- 
ing to  the  name  by  which  the  place  is  known. 
— whether  'inn,'  'hotel.'  or  'lodg:n«r  house.' " 
It  is,  however,  stated  in  many  of  the  text 
ho<^s  and  encyclopedias  that  a  place  which 
does  not  furnish  the  traveler  with  both  lodg- 
ing and  food  is  not  an  inn.    Nearly  all  of 
the  adjudged  cases  cited  in  support  of  this 
proposition  rely  upon  the  very  interesting 
opinion  of  Judge  Daly  in  the  case  of  Crom- 
well T.  Stephens,  2  I>a1y,  15,  in  which  it  is 
stated  that  a  mere  lodging  house,  in  which 
no  provision  is  made  for  supplying  lodgpr<t 
with  their  meals,  wants  one  of  the  essential 
requisites  of  an  inn.   The  question  at  is<:t)<^ 
in  that  case  was  not  whether  the  proprietor 
of  the  house  was  liable  to  his  guests  as  a 
keeper  of  a  common  inn,  but  whether  the 
house  was  a  hotel  within  the  meaning  of  an 
ordinance  fixing  water  rates  for  hotels.  An 
examination  of  the  cases  cited  in  that  opin- 
ion raises  a  grave  doubt  whether  facili- 
ties for  furnishing  guests  with  meals  was, 
even  at  the  time  the  decision  was  made,  an 
essential  requisite  of  a  hotel.   Howefrer  this 
may  be,  the  question  is  an  open  one.  Mr. 
Schouler  says:    "Whether  the  utter  omis- 
sion to  provide  a  place  for  meals  on  the 
premises  is  enough  to  take  a  house  for  tran- 
sient lodgers  out  of  the  legal  fellowship  of 
inns  is  not  clearly  determined."  Schouler. 
Bailments.  S  278.    The  question  here  under 
consideration  was  before  this  court  in  the 
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case  of  Johnson  v.  Cbadbourn  Finance  Co. 
89  Minn.  310,  99  Am.  St  Rep.  571,  94  N.  W. 
874,  but  was  not  directly  decided,  for  the 
reason  that  there  was  a  restaurant  oonnect- 
ed  with  the  hotel  in  question  In  that  case,  al- 
'tbough  it  was  not  owned  or  controlled  by  the 
proprietor  of  the  hotel.  The  lo^a  of  ttiat 
cmae,  however,  leads  directly  to  the  conclu- 
sion that  supplying  guests  with  meals  is  not 
now  one  of  the  essential  requisites  of  a  ho- 
tel,  in  order  to  charge  the  proprietor  there- 
of with  the  liability  of  a  keeper  of  a  common 
inn ;  and  we  so  hold. 

There  is  a  dear  distinction  between  a  mere 
private  lodging  house  and  a  hotel  where  no 
meals  are  served.  Such  a  hotel  or  inn  is 
at  house  the  proprietor  of  which  "holds  out 
that  he  will  receive  all  travelers  and  so- 
joumere  who  are  willing  to  pay  a  price 
adequate  to  the  sort  of  accommodation  pro- 
vided, and  who  come  in  a  situation  in  which 
they  are  fit  to  be  received."  The  keeper  of 
Buch  a  bouse  is  bound,  without  making  any 
special  contract  therefor,  to  provide  for  all. 
to  the  limit  of  bis  facilities,  at  a  reasonable 
price;  but  the  proprietor  of  a  private  lodg- 
ing house  is  not  bound  to  receive  all  who 
apply,  but  he  has  the  right  to  select  bis 
g;ue8ts,  contracting  specially  with  each.  The 
facts  found  in  this  case  clearly  justify  the 
ccncIusioD  of  law  that  the  defendant  was 
liable  as  the  keeper  of  an  inn  or  hoteL 
Judgment  affirmed. 


UaSVASA  SUPREME  C01TBT. 
BARNXY  McGILLK^  Appt, 

V. 

JOSEPH  A.  CORBT  et  aL.  Bespts. 
(—  Mont  — ,  95  Fae.  1063.) 

Officer  —  acting  —  salary. 

1.  An  ordinance  providing  that  any  acting 
mayor  shall  be  entitled  to  the  salary  of  the 
mayor  is  void  under  a  statute  providing  for 
an  acting  mayor,  and  entitling  an  acting 
mayor  who  shall  perform  the  duties  of  the 
mayor  for  a  period  longer  than  sixty  days 
to  the  mayor's  salary. 

Mnniclpal  ordinance  —  validity. 

2.  An  ordinance  void  under  a  statute  ex- 
isting at  the  time  of  its  enactment  is  not 
validated  by  amendment  of  the  statute  so 
that  it  might  be  validly  enacted  under  the 
amended  law. 

Same  —  validating. 

3.  An  invalid  municipal  ordinance  can- 
not be  validated  by  a  curative  act  of  the 
legislature. 

Municipal  offlcer  —  compensation  —  al- 
lowance. 

4.  A  municipal  council  cannot  allow  com- 
pensation to  the  president  of  its  board  for 
17  L.R.A.<N.S.) 


services  rendered  as  acting  mayor,  which  are 
not  provided  for  by  statute  or  ordinance. 

(June  1,  1908.) 

APPEAL  by  plaintiff  from  an  order  ot  the 
Districlr  Court  for  Silver  Bow  County 
denying  an  injunction  to  restrain  the  pay- 
ment of  salary  to  an  acting  mayor.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  F.  Nolan,  for  appellant: 

The  ordinance  is  inconsistent  with  the  ter- 
ritorial law  under  which  it  was  passed. 

Mont  Comp.  Stat.  1887,  p.  699;  Parish  v. 
Rogers,  20  App.  Div.  279,  46  N.  Y.  Supp. 
1058;  6  Words  &  Phrases,  6302,  under  title 
"Period;"  Cooley,  Const  Lim.  239;  Ex  parte 
Frank,  S2  Cal.  609,  28  Am.  Rep.  642;  Ex 
parte  Kearny,  55  Cal.  225;  Re  Sic,  73  Cal. 
142,  14  Pac.  405;  Ex  parte  Mansfield,  106 
Cal.  400,  39  Pac.  772. 

The  ordinance  is  broader  than  the  stat- 
ute which  authorizes  it,  and  is  therefore 
void. 

Whelen's  Appeal,  108  Pa.  162,  1  Atl.  88: 
Newton  v.  Belger,  143  Mass.  598,  10  N.  E. 
464;  Kemp  v.  Monett,  06  Mo.  App.  452,  69 
S.  W.  31. 

The  ordinance  contravenes  a  legislative 
act,  and  ia  therefore  void. 

Brooklyn  v.  Furey,  9  Misc.  193,  30  N.  Y. 
Supp.  349;  Dill.  Mun.  Corp.  3d  ed.  |  366; 

Case  Note.  —  RtffM  of  public  officer  to 
be  paid  quantum  meruit. 

This  note  is  limited  to  cases  like  McGil- 
uc  T.  CoBBT,  in  which  the  question  is  as  to 
the  right  of  the  public  officer,  or  person  act- 
ing as  a  public  officer,  to  be  paid  quantum 
meruit  for  rendering  services  as  such  offioer. 
or  for  performing  the  duties  of  the  office, 
where  compensation  has  not  been  provitled 
by  statute.  Cases  in  which  a  public  ofRccr 
for  whom  some  compensation  is  provided 
seeks  to  recover,  in  addition,  fees  for  serv- 
ices in  connection  with  his  office,  hut  for 
which  no  special  compensation  has  been  pro- 
vided, have  been  excluded,  as  have  also 
cases  involving  the  right  of  rfe  facto  officers 
to  recover  salaries. 

There  is  but  little  authority  upon  this 
question.  In  Stephens  v.  Old  Towri.  102 
Me.  21,  65  Atl.  116,  the  plaintiff  was  the  de 
fure,  but  not  the  de  facto,  superintendent  of 
streets  In  the  city,  but  was  prevented  from 
performing  the  duties  of  the  office  by  the 
city  council's  wrongful  recognition  of  an- 
other person  as  such  officer,  who  did  in  fact 
perform  the  duties.  The  plaintiff  counted 
upon  a  quantum  meruit,  and  contended  that, 
oven  if  no  stated  sum  had  been  established 
by  law  for  the  ofiice,  the  sum  claimed  by  him 
was  a  reasonable  sum  and  what  the  re- 
sponsibilities uid  duties  of  the  office  were 
rpanonably  worth,  hut  it  was  held  that  there 
was  no  contractual  obligation  upon  the  city 
to  make  any  compensation,  and  hence  there 
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SUte  V.  Evans,  15  Mont.  542,  28  L.EA.  127. 
48  Am.  St.  Rep.  701,  39  Pac.  850;  Banaz  t. 
Smith,  133  Cal.  102,  66  Fac.  309;  Ex  parte 
Sweetman,  6  Cal.  App.  577,  90  Pac.  1069; 
Horr  &  B.  Mun.  Pol.  Ord.  S  138;  East  Ten- 
nessee Teleph.  Co.  T.  RussellTille,  106  Ky. 
G67,  51  S.  W.  308;  Re  MeFarland,  10  Mont. 
445,  26  Pac.  185. 

Messrs.  Eldwln  S.  Booth  and  WilUam 
E.  Carroll  for  respondents. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  for  an  injunction.  During  certain 
{periods  in  the  years  1906  and  1907  Honor- 
able John  MacGinniss,  the  mayor  of  the  city 
of  Butte,  was  absent  from  the  city.  James 
Doull,  a  member  of  the  city  council,  having 
been  elected  president  thereof  under  author- 
ity of  S  4783,  title  3,  art.  3,  chap.  3,  Pol. 
Code  1806,  performed  the  duties  of  mayor. 
He  thereupon  presented  his  claim  to  the  city 
for  such  services  during  three  periods,  to 
wit:  For  three  days  during  September, 
1906;  for  fifty-one  days  covering  the  time 
from  November  22,  1906,  to  January  12, 
1007;  and  ten  days  during  April,  1907.  On 
September  11,  1907,  the  council  ordered  a 
warrant  drawn  for  payment  to  him  of 
$275.55;  this  sum  being  the  amount  the 
mayor  received  during  the  same  period,  upon 
a  salary  fixed  by  ordinance  at  $2,000  per 
annum.  This  action  was  brought  by  the 
plaintiff,  a  resident  taxpayer  of  the  city,  to 
perpetually  enjoin  the  defendants,  the  may- 
or, clerk,  and  treasurer,  as  disbursing  of- 
ficers of  the  city,  from  the  issuance  and  pay- 
ment of  the  warrant;  it  being  alleged  that 
it  is  their  intention  to  issue  and  pay  it,  and 
thus  make  an  unauthorized  use  of  the  funds 
of  the  city.  Upon  application,  the  district 
court  issued  an  order  to  defendants  to  show 
cause  why  the  relief  prayed  for  should  not 
be  granted.  In  the  meantime,  and  until  a 
hearing  could  be  had,  the  defendants  were 
restrained  from  proceeding.  At  the  hearing 
it  was  made  to  appear  that  the  council  or- 
dered the  payment  of  the  claim  under  au- 


thority of  an  ordinance  of  the  city  fuaei 
and  approved  on  June  27,  1888,  defining  the 
powers  and  duties  of  the  mayor,  f  10  of 
which  declares:  "In  the  absence  of  tiie 
mayor  from  the  city,  or  from  his  inability 
from  any  cause  to  discbarge  the  duties  of 
his  office,  the  president  of  the  council  shall 
exercise  all  the  powers  and  discharge  all  the 
duties  of  the  mayor.  In  case  of  absence  or 
inability  of  the  mayor  and  president  of  th« 
cotmcil,  the  vice  president  shall  preside  and 
discharge  the  duties  of  said  president.  Tfa» 
president  or  vice  president  of  the  council, 
while  performing  the  duties  of  mayor,  shall 
be  styled  the  acting  mayor.  Any  acting 
mayor  shall  be  entitled  to  the  salary  of  tht 
mayor."  The  court  thereupon  dissolved  the 
restraining  order,  and  denied  tiie  injunction 
The  plaintiff  has  appealed. 

Contention  ia  made  by  counsel  for  appel 
lant  that  the  ordinance  referred  fo  ia  void, 
and  furnished  no  authority  under  which  thf 
defendants  could  lawfully  act.  The  respond 
ents  contend  that  the  ordinance  is  a  valid 
exercise  of  power  by  the  city  council,  under 
the  general  laws  in  force  at  the  time  of  its 
enactment;  and,  further,  that,  even  if  it  k 
held  to  be  void,  the  council  may  nevertht 
leas  lawfully  pay  to  an  acting  mayor  the 
reasonable  value  of  his  services  in  that  be 
half.  The  questions  submitted,  therefore, 
are  whether  the  provision  of  the  ordinance 
quoted  is  void,  and,  if  so,  whether  the  coun- 
cil may  lawfully  pay  the  reasonable  value 
of  the  services.  The  ordinance  was  pas'wd 
and  approved  under  authority  of  {  368.  chap 
22,  div.  6,  Comp.  Stat.  1887.  It  is  therein 
declared :  "At  the  first  meeting  of  the 
council  in  each  year  they  [the  city  council] 
shall  proceed  to  elect  ballot  from  their 
number  a  president  and  vice  president. 
.  .  .  The  president  of  the  council  or  vice 
president,  while  performing  the  duties  of 
mayor,  shall  be  styled  the  acting  mayor,  and 
acts  performed  by  him  while  acting  as  may 
or  aforesaid  shall  have  the  same  force  and 
validity  as  If  performed  by  the  mayor.  Anv 
acting  mayor  performing  the  duties  of  ■ 


could  be  no  recovery  upon  a  quantum  meruit. 
It  would  seem  that,  regardless  of  the  rea- 
sons stated  by  the  court,  it  was  not  a  proper 
case  for  the  application  of  the  prin-'inle  of 
quantum  meruit,  aa  the  plaintiff  had  in  fact 
performed  no  duties  whatever  pertaining  to 
the  office. 

In  Kinnie  v.  Waverly.  42  Iowa,  486,  it 
was  held  that,  where  neither  the  duties  nor 
compensation  of  a  city  solicitor  were  pre- 
scribed, it  was  his  duty,  unless  otherwise  in- 
structed, to  perform  snch  services  as  the 
interest  of  the  city  might  require;  and  he 
might  recover  therefor  what  they  were  rea- 
sonably worth.  In  this  case  a  section  of 
the  Code  provided  that  the  officers  of  cities 
slionld  receive  such  compensation  and  fees 
1-L.R.A.(K.S.) 


for  their  services  as  the  council  should,  bv 
ordinance,  prescribe.  Although  this  deci- 
sion seems  to  be  contrary  in  principle  to 
that  in  McGiluo  v.  Cobrt,  still  the  facts 
of  the  case  are  so  essentially  different  that 
it  can  hardly  be  considered  authority  upon 
the  subject. 

There  are  some  cases.  like  State  ex  rel. 
Sadler  v.  La  Grave,  23  Nev.  216,  35  L.R.A. 
233.  45  Pac.  243.  for  example,  where  it  has 
been  held  that,  upon  the  death  or  removal 
of  an  incumbent  of  an  ofiice,  the  per<«n 
succeeding  him  by  statutory  or  constitution- 
al provision  is  entitled  to  the  compenwi 
tion  of  the  ofiice ;  but  these  cases  do  nnt 
turn  upon  the  right  of  the  officer  to  be  paid 
quantum  meruit  for  the  services  rendered. 
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mayor  for  a  period  longer  than  sixty  days 
»ha!l  be  entitled  to  the  salary  of  the  mayor." 
The  evident  meaning  of  this  provision  is  that 
I  f .  during  any  period  longer  than  sixty  days, 
it  became  necessary  for  the  acting  mayor  to 
perform  the  duties  of  the  mayor,  he  should 
receive  eompensation  for  his  services,  and 
not  only  so,  but  that  this  compensation 
flhould  be  the  salary  which  otherwise,  dur- 
ing the  same  period,  the  mayor  himself 
would  have  received.    If  he  served  for  a 
I»eriod  of  six^  days  or  lees,  he  was  not  en- 
titled to  compensation,  the  apparent  pur- 
pose being  that  absence  or  disability  of  the 
mayor  fnna  whatever  cause  should  not  add 
to  the  expense  of  administration,  and  there- 
fore, that,  in  case  of  absence  or  disability 
for  a  period  longer  than  sixt^  days  he  should 
<lraw  no  salary,  but  for  such  period  it  should 
go  to  the  acting  mayor.    In  enacting  the 
ordinance  the  council  proceeded  upon  the 
theory  that  it  had  the  authority,  under  the 
statute,  to  appropriate  the  salary  of  the 
mayor  to  compensate  the  acting  mayor  when- 
ever the  latter  was  absent  or  disqualified, 
whether  for  a  longer  or  shorter  period  than 
sixty  days;  for  the  language  is,  "any  acting 
mayor  shall  be  entitled  to  the  salary  of  the 
mayor,"  omitting  entirely  the  limitation  im- 
posed by  the  statute  under  the  authority 
of  which  it  was  enacted.    The  ordinance  is 
inconsistent  with  and  directly  contravenes 
the  provisions  of  the  statute,  in  that  the 
statute  did  not  authorize  any  provision  for 
oompmsation  for  periods  of  sixty  days  or 
less,  and  in  that  it  deprived  the  mayor  of 
his  compensation  without  warrant  of  law. 
It  is  therefore  void.    "Statute  law  and  by- 
\a,yn  are  intended  to  meet  different  wants 
ftnd  exigencies,  and  to  serve  different  pur- 
poses.  The  former,  when  general  in  its  na- 
ture and  operation,  is  intended  to  furnish 
a  rule  for  the  government  of  the  people  of 
the  state  everywhere.   The  latter,  made  by 
the  corporation  under  derivative  authority, 
are  local  regulations  for  the  government  of 
the  inhabitants,  or  the  regulation  of  the 
local  concerns  of  the  incorporated  place; 
and  of  course  they  must  be  void,  unless  spe- 
cially  authorised  by  the  charter  or  organic 
act  of  the  corporation,  whenever  they  are 
repugnant  to,  or  inconsistent  with,  the  gen- 
eral law  of  the  land.   No  implied  power  to 
pass  by-laws,  and  no  express  general  grant 
of  the  power,  can  authorize  a  h^-law  which 
conflicts  with  the  statutes  of  the  state,  or 
with  the  general  principles  of  the  conmon 
law  adopted  or  in  force  in  the  state."  1 
Dill.  Mun.  Corp.  f  366.   Much  less  can  an 
ordinance  which  directly  contravenes  the 
provision  of  the  law  creating  the  munic- 
ipality be  held  to  be  valid.   Since  the  ordi- 
nance waa  void  at  the  time  of  Its  enact- 
ment. It  was  void  for  all  time;  lor,  though 
17  L.R.A.{N.S.) 


the  law  covering  the  same  subject  has  been 
changed,  as  will  be  observed  by  an  examina- 
tion of  i  4783,  supra,  and  does  not  now 
contain  any  provision  on  the  subject  of  com- 
pensation of  the  acting  mayor,  this  does  not 
affect  in'  any  wise  the  validity  of  the  ordi- 
nance. The  change  in  the  organic  law  could 
not  give  it  validity.  Nor  was  it  given  va- 
lidity by  any  provisi<»i  in  %  6035,  Pol.  Code, 
1896.  This  section  is  not  curative  in  charac- 
ter, but  was  intended  simply  to  preserve  the 
statum  quod  of  all  municipal  corporations  in 
existence  at  the  time  of  the  adoption  of  the 
Code  of  1895.  Even  if  it  be  held  to  be  a 
curative  provision,  it  could  not  give  life  to 
what  had  no  life,  nor  render  valid  l^t 
which  had  no  validity.  Re  McFarland,  10 
Mont.  445,  26  Pac.  185;  State  v.  Evans,  16 
Mont.  539,  28  L.R.A.  127,  48  Am.  St.  Rep. 
701,  39  Pac.  850;  Davidson  v.  Wampler,  20 
Mont  61,  74  Pac.  82;  Ex  parte  Sweetman, 
5  Cal.  App.  677,  90  Pac.  1069;  Horr  ft  B. 
Mun.  Pol.  Ord.  f  138. 

May  the  defendants,  as  disbursing  officers 
of  the  city,  lawfully  pay  the  allowance  on 
the  theory  that  DouU,  having  performed  tba 
services,  is  entitled  to  what  th^  are  rea- 
scmably  worth  T  This  query  must  also  be 
answered  in  the  negative,  unless  there  be 
some  provision  of  the  municipal  act  itself, 
or  some  ordinance  enacted  under  authority 
granted  by  it,  permitting  payment  to  ba 
made.  The  right  of  a  public  officer  to  eom- 
pensation for  the  performance  of  dutiee  im- 
posed upon  him  by  law  does  not  rest  upon 
contract,  but  is  incident  to  the  right  to  hold 
office;  and,  unless  compensation  is  allowed 
by  law,  he  may  not  lawfully  demand  pay- 
ment as  upon  a  qu€tntum  meruit  for  serv- 
ices rendered.  No  provision  of  the  munic- 
ipal act  has  been  called  to  our  attention 
which  authorizes  the  council  to  make  any  al- 
lowance for  the  services  in  question,  or,  in- 
deed, for  any  services  rendered  to  the  city 
bv  any  officer,  except  by  ordinance.  Section 
4740  of  the  Political  Code  for  1896,  after 
enumerating  the  officers  which  a  city  of  the 
first  class,  to  which  Butte  belongs,  must  or 
may  have,  declares:  "The  city  council 
may,  hy  ordinance  prescribe  the  duties  of 
all  city  officers,  and  fix  their  compensation, 
subject  to  the  limitations  contained  in  this 
title."  This  grant  of  power  is  subject  not 
only  to  the  express  and  implied  limitations 
found  elsewhere  in  the  title,  but  contains  in 
itself  a  limitation  as  to  the  mode  in  which 
the  power  granted  may  be  executed.  It  is 
a  familiar  rule  of  construction  that,  when 
a  power  is  conferred  upon  a  munleiiwl  cor- 
poration, and  the  mode  in  which  it  is  to  ex- 
ercise it  is  prescribed,  such  mode  must  be 
pursued.  20  Am.  &  Eng.  Enc.  Iaw,  2d 
ed.  p.  1142.  Under  the  provisions  of  S  4788, 
supra,  the  council  may  or  may  not  elect  a 
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pretiidciit.  When  elected,  he  must  be  held 
to  know  whether  provision  has  been  made 
for  his  compensation.  If  none  has  been 
made  in  the  mode  prescribed  by  law,  then  he 
is  entitled  to  none,  and  has  no  legal  claim 
against  the  city.  It  is  not  claimed  that 
there  is  any  other  ordinance  under  which  the 
defendants  assumed  to  act.  Therefore,  in 
undertaking  to  make  him  an  allowance  un- 
der the  guise  of  a  claim  for  services  rendered 
to  the  city,  the  council  was  doing  no  more 
than  making  a  gift  to  him  of  so  much  of  the 
funds  belonging  to  the  city. 

In  our  opinion  the  council  acted  without 
authority,  and  the  defendants,  the  disburs- 
ing officers  of  the  city,  had  no  authority  to 
make  payment.  The  result  is  that  the  court 
was  in  error  in  refusing  the  injunction.  Ac- 
cordingly the  order  is  reversed,  and  the 
cause  is  remanded,  with  direction  to  grant 
fhe  injunction. 

Holkmay  and  Smith,  JJ.,  otmear. 


PBNNSTIjVANIA  SITPREaiE:  GOUKT. 
A.  L.  WI8NER,  Appt, 

V. 

FIRST  NATIONAL  BANE  OF  OALLIT- 
ZIN. 

(220  Fa.  21,  68  Atl.  9S5.) 

Ohecsk  —  failure  to  return  —  dellverj  to 
notary. 

1.  Delivering  a  check  to  a  notary  for 
protest  does  not,  where  by  statute  protest  la 
not  necessary,  fulfil  the  duty  of  the  drawee 
so  as  to  relieve  it  from  the  operation  of  the 
section  of  the  negotiable  instruments  law 
that,  where  the  drawee  refuses  to  return 
the  bill  within  twenty-four  houre,  he  will 
be  deemed  to  have  accepted  it. 

Same  —  negligence. 

2,  A  tortious  refusal  to  return  a  check,  on 
the  part  of  the  drawee,  to  the  holder  or 
collecting  bank,  is  not  necessary  to  render 
the  draiyee  liable  thereon  under  the  provi- 
sions of  the  negotiable  instruments  law  that, 
where  the  drawee  refuses  to  return  the  hill 
within  twenty-four  hours,  he  will  be  deemed 
to  have  accepted  it;  but  mere  passive  neg- 
lect to  return  is  sufficient 

(January  fl,  1008.) 

APPEAL  plaintiff  from  a  judgment 
of  the  Court  of  Common  Pleaa  for 
Cambria  Counfy  in  defendant's  favor  in  an 
action  brought  to  recover  the  amount  al- 
leged to  be  due  on  certain  ebecfca.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  O.  H.  Hewitt,  A.  V.  Barker, 
IT  ULA.(N.S.) 


Fred  D.  Barker,  and  S.  C.  Herrlman  far 

appellant.  I 

Messrs.  John  K.   Evans,  George  W. 
Flowers,  and  Charles  S.  Evans  for  sjp-  | 
pellee. 

Hestrezat,  J.,  delivered  the  opinion  of 
the  court: 

Samuel  R.  Bullock  drew  six  checks  on 
the  defendant  bank  in  favor  of  Charirs  \V. 
Gallaer,  Jr.,  who  deposited  them  in  the 
plaintiff  bank  in  New  York  cily.  which 
credited  them  to  his  account  in  tliat  bank- 
The  first  cheek  is  dated  December  27.  1904. 
and  the  last  January  3.  1905.  The  plaintiff 
sent  these  checks  to  the  defendant  bank, 
two  of  them  through  the  First  National 
Bank  of  Altoona,  Pennsylvania,  and  the  re 
maining  four  through  the  Farmers'  Depi?il 
National  Bank  of  Pittsburgh.  On  the  day 
they  were  received  the  defendant  bank  hand- 
ed the  several  checks  to  a  notary  public 
usually  employed  by  for  the  purpose  <>f 
protest,  and  he  held  the  efaecks  without 
protesting  them  or  giving  notice  of  dis- 
honor. On  January  9.  1905,  some  days  sft- 
er  the  checks  had  been  delivered  to  the  no- 
tary, the  cashier  of  the  Altoona  bank  went 
to  Gallitzin,  obtained  the  checks  from  tb' 
notary,  took  them  to  the  Gallitzin  faanlc. 
whose  cashier  gave  the  cashier  of  the  Al- 
toona bank  a  letter  to  a  notary  public  in 
Altoona  inclosing  five  of  the  Bullock  cheeks 
with  the  request  that  they  be  protested  for 

Caam  Note.  —  Detention  of  MU  of  ei- 
change  or  check,  by  drawee  as  ac- 
ceptance thereof. 

The  following  statement  from  Westberft 
V.  Chic^o  Lumber  A  Coal  Co.  117  Wis.  589. 
B4  N.  W.  672,  gives  in  a  very  clear  and  con- 
cise manner  IJie  general  rules  and  principln 
underlying  this  subject,  which  are  main- 
tained ana  supported  by  the  great  majoritv 
of  the  cases:  "Upon  'delivery  for  accept- 
ance, the  drawee  is  not  bound  to  act  at 
once,    H6  has  a  right  to  a  reasonable  time — 
usually  twenty-four  liouri — to  ascertain  the 
state  of  accounts  between  himself  and  the 
drawer,  and.  until  expiration  of  that  time.  I 
the  holder  has  no  right  to  demand  an  an-  I 
swer,  nor.  without  categorical  answer,  to 
deem  the  bill  either  accepted  or  dishonored:  | 
not  accepted,  because  of  the  right  of  drawee 
to  consider  before  he  binds  himself;  not  dU- 
honored,  because  both  drawer  and  drawee  ' 
have  the  right  that  their  paper  be  not  dis- 
credited during  such  period  of  investiga- 
tion. After  the  expiration  of  that  reason»bl>> 
time  the  holder  has  a  right  to  know  whether 
the  drawee  assumes  liability  to  hira  by  sc- 
copting,  and,  if  not.  he  has  a  right  to  re- 
turn of  the  document,  so  that  he  may  pro- 
test or  otherwise  proceed  to  preserve  his 
rights  against  the  drawer.    The  consensiu 
of  authority  is,  however,  that  the  dntr  reiti 
on  the  holder  to  demand  either  acceptance  or 
return  of  the  bill,  and  that  mere  inaction 
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want  of  BufBcie'nt  funds  in  the  Gallitzin 
bank  to  pay  them.  One  of  the  two  checks 
sent  by  the  Altoona  bank  to  the  defendant 
bank  was  returned  to  the  former  bank  on 
trbe  same  day.  It  was  conceded  by  the  plain- 
±ifT  on  the  trial  below  that  there  could  be  no 
recovery  for  thia  check.  The  other  check  sent 
by  the  Altoona  bank  and  the  four  clierka 
sent  by  the  Pittsburgh  bank  to  the  defend- 
ant bank  were  not  returned  by  the  defendant 
to  the  collecting  banks  for  more  than  two 
(la^rs  after  their  delivery  to  the  latter  bank. 
With  the  one  exception,  the  Bullock  checks 
were  not  returned  to  the  defendant  bank  by 
tl»e  notary  public  to  whom  they  were  deliv- 
ered for  protest  within  twenty-four  hours 
after  their  receipt  from  the  transmitting 
bank.   The  eheelra  therefore,  with  the  one 

on  the  part  of  the  drawee  has  no  effect. 
After  the  expiration  of  this  time  for  investi- 
j^ation,  the  drawee  may,  by  retention  of  the 
l>ill,  accompanied  by  other  circumstances, 
become  bound  as  an  acceptor ;  not,  however, 
by  mere  retention.    There  seem  to  be  two 
phases  of  conduct  recognized  by  the  authori- 
ties as  charging  the  drawee:    One  purely 
contractual,  as  where  the  retention  is  ac- 
companied by  such  custom,  promise,  or  noti- 
fication as  to  warrant  the  holder,  to  the 
knowledge  of  the  drawee,  in  understanding 
that  the  retention  deelareB  acceptance ;  the 
other,  where  the  conduct  of  the  drawee  is 
anbatantially  tortious  and  amounts  to  a  con- 
\-ersion  of  the  bill.  This  is  the  phase  of  eon- 
duct  which  our  negotiable  instruments  stat- 
ute   .    .    .    has  undertaken  to  define  and 
limit  as  refusal  (not  mere  neglect)  to  return 
the  bill,  or  destruction  of  it;  reiterating  the 
common-law  rule  that  mere  retention  of  the 
bill  is  not  acceptance.  .  .  .  The  doctrine 
of  constructive  acceptance  is  based  on  the 
general  principles  of  estoppel.    If  the  con- 
duct of  the  drawee  will  prejudice  the  exist- 
inff  rights  of  the  holder,  unless  it  means  ac- 
ceptance, and  the  drawee  has  knowledge  of 
such  fact,  he  is  estopped  to  deny  the  only 
purpose  which  could  render  his  conduct  in- 
nocuous; namely,  acceptance  of  the  bill. 
This  underlying  principle  siiffgests  the  rea- 
sons for  many  or  the  limitations  upon  the 
implication  of  acceptance  from  conduct;  as, 
for  example,  that  such  implication  arises 
only  when  the  bill  is  presented  for  accept- 
ance, and  that  no  one  but  the  holder  ( payee 
or  indorsee)  can  make  such  tcclmical  pre- 
sentment.   ,    .    .    Onlv  when  the  drawee 
Knows  that  acceptance  is  expected,  would  he 
suppose  that  his  conduct  can  lead  to  a  be- 
lief that  he  does  accept.  Only  when  the  pre- 
sentment is  by  the  holder,  whose  conduct 
and  rights  must  be  affected  by  acceptance  or 
rcfuHftl,  is  the  drawee  cliarpe<l  by  the  strict 
rules  of  the  law  merchant  with  notice  that 
his  conduct  may  so  injuriously  affect  the 
person  delivering  the  bill  to  him," 

As  is  shown  in  the  foregoing  statement, 
the  mere  retention  of  a  check  without  more 
does  not  cnnntitute  an  acceptance  bv  the 
drawee:  and  the  question  to  be  decidr<l  in 
17I*R.A.(N.S.) 


exception,  were  not  returned  to  the  collect- 
ing banks  within  twenty-four  hours  after 
their  delivery  to  the  drawee  bank,  the  de- 
fendant in  this  action.  This  is  an  action 
of  assumpsit  brought  by  the  plaintiff,  the 
holder  of  the  checks,  to  recover  the  amonnt 
of  the  checks  on  the  ground  that  the  drawee 
bank,  the  defendant,  had  accepted  the  checks 
by  its  refusal  and  failure  to  return  them 
within  twenty-four  hours  after  their  re- 
ceipt, as  required  by  {  137  of  the  act  of 
assembly  of  May  16,  1001  (P.  L.  213;  3 
Purdon's  Dig.  [13th  ed.]  p.  3250).  known  as 
the  "Negotiable  Instruments  Law."  Tlie 
defendant  claims  that  it  is  relieved  frtmi  li- 
ability on  the  checks  because  it  had  refused 
to  accept  them,  and  hod,  on  the  day  of  their 
receipt,  delivered  them  to  a  notary  public 

the  most  of  the  cases  is  whether  there  has 
been  some  other  act  in  addition  to  the  mere 
retention-  which  would  justify  the  conclu- 
sion that  the  drawee  had  accepted  the  hill  or 

check. 

Thus,  in  Sands  v.  Matthews,  27  Ala.  3D9, 
it  was  held  that  the  retention  of  a  bill  of  ex- 
change from  Saturday  until  the  following 
Monday,  by  the  permission  of  the  holder, 
for  examination,  could  not  be  considered  an 
acceptance. 

And  in  Williams  v.  Qallyon,  107  Ala. 
439,  18  So.  162,  it  was  held  that  retention 
by  the  drawee  of  an  order  with  the  acquies- 
cence of  the  holder  until  such  time  as  he 
could  ascertain  the  amount  due  from  him  to 
the  drawer,  was  not  an  acceptance. 

And  in  Colorado  Nat.  Bank  v.  Boettcher, 
6  Colo.  185.  40  Am.  Hep.  142,  it  was  said 
that  to  warrant  the  inference  of  acceptance 
from  conduct,  it  would  seem  that  the  cir- 
cumstances must  cleaYly  indicate  such  an  in- 
tention on  the  part  of  the  drawee;  and  the 
mere  detention  of  the  check  would  be  in- 
sufficient. 

The  mere  retention,  by  the  selectmen  of  a 
town,  of  an  order  drawn  upon  them  by  one 
who  had  done  work  for  the  town,  was  held, 
in  Holbrook  v.  Pavne.  151  Mass.  383,  21  Am. 
St.  Rep.  466,  24  N.  £.  210,  not  to  amount  to 
an  acceptance. 

So  there  are  numerous  other  cases  which 
hold  that  mere  retention  of  a  check  does  not 
imply  an  acceptance  thereof.  Overman  v, 
Hoboken  Citv  Bank,  31  N.  J.  L.  66.3;  Dri-rfri 
V.  Sizer.  30  N.  Y.  647:  Koch  v,  Ilowell.  0 
Watts  &  S.  350;  Dunavan  v.  Flynn.  118 
Mass.  537;  Bellnsis  v.  Tie.ster,  1  I>d.  Rayni. 
281 ;  Mason  v.  Barff.  2  Barn.  &  Aid.  26. 

Where  the  payee  of  a  bill  of  exchange  in- 
dorsed upon  the  back  thereof  a  partial  pay- 
ment, and  the  bill  was  retained  by  the 
drawee  as  a  voucher,  it  was  held,  in  Gates 
V.  Eno.  4  Hun,  98,  6  Thomp.  &,  C.  384,  tlint 
sHch  aetfl  between  the  parties  in  respect  to 
the  bill  deprived  it  of  its  character  as  ne- 
gotiaole  paper;  and  consequently  the  re- 
tention of  the  bill  so  indorsed  did  not 
amount  to  an  acceptance  thereof. 

Where,  upon  the  presentment  of  an  order 
to  the  drawee,  he  stated  that  he  thought  he 
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for  protest  and  dislionor.  The  learned  trial 
judge  waa  of  the  opinion,  and  bo  instructed 
the  jury,  that  the  defendant  bad  not,  by  its 
conduct,  "relieved  itself  from  the  presump- 
tion that  it  had  accepted  these  diecks  by 
any  evidence  which  it  had  produced  in  the 
case,"  and  that  the  verdict  should  he  for  the 
plaintiff  for  the  amount  of  the  five  checks. 
Subsequently  the  court,  on  motion  of  de- 
fendant's counsel,  entered  judgment  for  the 
defendant  non  oiatante  veredicto  on  the  en- 
tire record.  The  learned  court,  in  its  opin- 
ion, entering  judgment  for  the  defendant, 
held  that,  under  the  negotiable  instruments 
law,  it  was  necessary  for  the  holder,  in  or- 
der to  recover  against  the  drawee  bank,  to 
prove  a  conversion  of  the  checks;  and  that 
the  mere  retention  of  them  for  more  than 
twenfy-four  hours,  without  a  demand  for 
their  return,  is  not  a  refusal  within  the 

could  save  the  amount  for  the  payee,  and 
he  thereafter  retained  poBsession  of  the 
check,  it  was  held,  in  McEowen  v.  Scott,  48 
Vt.  376,  that  the  retention  of  the  check  by 
the  drawee,  and  the  statement  made  by  him 
in  connection  therewith,  were  not  sufficient 
to  constitute  an  acceptance  thereof. 

So,  in  Hall  v.  Steel,  68  111.  231,  it  was 
held  that  mere  retention  of  orders  given  by 
a  subcontractor  upon  the  principal  contrac- 
tor would  not  be  deemed  an  acceptance, 
where  it  appeared  that  it  was  the  custom  to 
hold  such  orders  until  the  monthly  estimates 
came  in,  when  the  orders  would  be  deducted 
from  the  amount  to  be  paid  the  contractor. 

A  drawee  who,  upon  the  presentment  of 
a  bill  or  order,  inspected  it,  promised  to  pay 
it,  and  carried  it  away  with  him,  vas  held, 
in  Hall  V.  Flanders,  83  Me.  242,22Atl.  168, 
not  to  be  liable  as  an  acceptor  under  a  stat- 
ute which  provided  that  "no  person  shall 
be  charged  as  an  acceptor  of  a  bill  of  ex- 
changp,  draft,  or  written  order  unless  his 
acceptance  is  in  writing  signed  by  him  or 
his  lawful  agent." 

Tn  Jeune  v.  Ward,  1  Barn,  ft  Aid.  653, 
a  bill  was  left  for  acceptance  and  retained  by 
the  drawee  for  forty-one  days,  when  he  de- 
stroyed it.  It  was  held  that,  as  the  bill  had 
been  left  with  the  drawee  for  acceptance,  and 
not  sent  by  letter,  it  was  the  duty  of  the 
party  leaving  it  to  call  for  it  and  inquire 
whether  it  was  accepted,  and  not  the  duty  of 
the  drawee  to  send  it  back;  and  that  the  act 
of  destroying  it  could  not  be  construed  as  an 
aot  of  acceptance. 

And  in  Guthrie  Nat.  Bank  Gill,  A  Okla. 
660.  54  Pac.  434,  the  court  said:  "So  long 
as  the  bill  remains  in  the  hands  of  the 
drawee,  although  he  may  have  written  an 
acceptance  upon  it,  the  sccf  ptance  is  not  f  ullv 
binding,  and  he  may,  at  least  while  he  has 
not  communicated  the  facta  of  his  accep- 
tance to  the  holder,  obliterate  his  acceptance 
and  redeliver  the  bill  witiiout  incurring  any 
liability  as  acceptor." 

In  the  followinf;  cases  the  conduct  of  the 
drawee  in  connection  with  the  retention  of 
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meaning  of  the  statute.  The  phintiS  has 
taken  this  appeal. 

Unaffected  or  uncontrolled  by  statute,  u 
acceptance  of  a  bill  of  exchange  oi  ebcd 
may  be  implied  from  the  eoadnet  of  tk 
drawee.  Such  acts  or  conduct  «  Ida  put 
which  indicate  clearly  an  intention  to  im- 
or  the  hill  and  from  which  the  drawer  hut 
infer  such  intention  is  regarded  ss  sn  k 
ceptance,  and  will  impose  liability  on  tk 
drawee.  In  First  Nat.  Bank  v.  HcMicktl 
106  Pa.  460,  51  Am.  Rep.  529,  the  « 
sential  facts  of  which  are  strikii^ly  Eimilai 
to  those  of  the  case  in  hand,  this  court  Mi 
that,  where  a  check  had  been  sent  by  th' 
collecting  bank  to  the  drawee  bank  in  u 
other  city  and  the  latter  did  not  p>y  « 
accept  it  on  presentation,  the  bai^  m 
bound  to  refuge  within  the  proper  time,  asd. 
failing  to  do  so,  was  deemed  to  have  at- 

the  cheek  was  held  sufficient  to  bold  him  ai 
acceptor. 

Where  the  drawee  of  an  order  took  tht 
same  with  the  statement  that  there  was  w 
money  at  that  time,  but  that  it  would  l> 
paid,  and  thereafter  retained  the  order  m 
til  suit  was  brought  thereon,  it  was  held,  is 
McPherson  t.  Walton,  42  N.  J.  Eq.  282. 11 
Atl.  21,  that  the  conduct  of  the  dmvc 
amounted  to  an  acceptance. 

Where  the  drawee  at  first  refused  to  a^ 
cept  an  order,  saying  that  the  drawer  had  m 
funds,  but  retained  possession  of  it.  and 
thereafter  said  that  there  would  be  moner 
enough  to  pay  it,  and  that  it  would  be  ill 
right,  and  that  be  would  pay  it,  it  wao  heM. 
in  Short  t.  Blount,  9fl  K.  C.  49,  5  8.  E.  m 
that  the  conduct  of  the  drawee  waa  sneh  ai 
to  render  him  liable  upon  the  ordor. 

Where  a  bank  paid  checks  drawn  m  ■ 
special  deposit,  but  neglected  to  pay  s  prior 
order  drawn  thereon,  which  order  had  hefc 
left  with  the  cashier  of  the  bank  by  asre* 
ment  of  the  parties,  it  was  held,  in  Tam^r 
v.  First  Nat.  Bank,  12  Wash.  538.  41  Pk 
802,  that  the  bank  would  be  liable  to  ti' 
holder  of  the  order  If  funds  suffldent  to  yi' 
the  same  had  been  paid  to  the  special  de- 
posit. 

And  in  Bank  of  Rutland  v.  Woodruff.  34 
Vt.  8f»,  the  court  said:  "Where  a  partv, 
having  in  his  possession  a  bill  drawn  upon 
himself,  procures  another  to  discount  it  or 
advance  the  money  upon  it  to  him,  the  la« 
would,  from  that 'fact,  imply  an  acceptance 
by  him,  without  any  express  language  to 
that  effect." 

The  acceptance  of  a  check  bo  as  to  sive  j 
riffht  of  action  to  the  payee  was  held,  in 
Pickle  v.  Muse  (Pickle  v.  People's  Xai 
Bank)  88  Tenn.  380.  7  L.R.A.  93.  17  Am.  St 
Rep.  000.  12  S.  W.  919,  to  be  inferahle  fronr 
the  retention  of  the  check  by  the  bank,  and 
a  subsequent  charpre  of  Its  amount  to  iit 
drawer,  although  it  was  presented  hj  %vi 
payment  made  to  an  unauthorized  person. 

Where  the  drawee  took  the  draft  when  it 
was  presented  to  him,  saying  that  there  wen 
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c-epted  tbe  cheek,  and  was  liable  to  the 
l>nyee.    But  the  rule,  however  well  eatab- 
lished,  g^ves  rise  to  great  uncertainty  eb  to 
xvhat  conduct  or  acts  of  a  drawee  are  the 
equivalent  of  an  acceptance  of  negotiable 
paper.    Unreasonable  detention,  as  well  as 
'tlie  destruction,  of  the  bill,  retaining  snSi- 
cient  funds  to  meet  an  outstanding  check 
by  the  drawee  in  settling  the  drawer's  oc- 
oount,  and  other  circumstances,  are  regard- 
ed.  as  an  implied  acceptance.   But  what  are 
a.  prolonged  or  unreasonable  detention  of  the 
bill   and   the  other   circumstances  which 
should  be  considered  or  held  to  be  an  ac- 
oeptnnce   by    implication    are  necessarily 
«|uestion8  of  fiict  for  a  jury   (First  Nat. 
Sank  T.  McMichael,  supra);  and  hence  the 
liability  of  the  drawee  on  an  alleged  ac- 
ceptance is  not  determined  by  any  fixed  rule 
or  standard,  but  whether  a  jury  thinks  that 


the  drawee's  conduct  amounts  to  an  imp1ie:l 
acceptance.  This  neeeraarily  leaves  the  ques- 
tion of  acceptance  of  the  bill  in  the  domain 
of  uncertainty,  and  affects  very  seriously 
its  value.  It  is  true  there  is  an  implied 
obligation  on  the  drawee  to  act  promptly  in 

i  accepting  or  refusing  a  bill  of  exchange; 

I  but  the  law  merchant  gives  no  definite  or 
fixed  method  by  which  to  determine  whether 
he  has  performed  tbe  imposed  duty.  Within 
the  last  few  years  the  legislatures  of  sever- 
al of  the  states  have  codified  the  law  on  the 
subject  of  negotiable  instruments.  Some  of 
the  provisions  of  the  several  statutes  an^ 
simply  declaratory  of  the  existing  law,  while 
others  have  altered  or  changed  the  law  as 
heretofore  declared.  The  purpose  of  the  leg- 
islation is  to  produce  uniformity  on  the  sub- 
ject among  the  several  states,  and  to  make 
certain  and  definite  by  statute  the  rules  of 


sufficient  funds  in  his  handa  to  pay  the  same, 
and  that  he  would  attend  to  it.  and  there- 
after retained  posaession  of  it,  it  was  held, 
in  liell  V.  Pletscher,  32  Misc.  746,  05  N.  Y. 
Supp.  66[),  that  his  conduct  was  such  as  to 
render  him  liable  to  the  payee  for  the 
amount  for  which  the  draft  was  given. 

A  refusal  to  return  an  order  upon  demand 
was  held,  in  Lockhart  v.  Moss,  63  Mo.  App. 
633,  to  be  sufficient  evidence  of  an  accep- 
tance. 

Where  ii  drawee  of  a  draft  refused  to  pay 
it  upon  the  tender  of  a  discharge  from  it, 
saying  that  he  would  rather  pay  it  in  the 
regular  way  and  have  it  in  his  hands  be- 
fore he  paid  it,  and  it  was  thereafter  in- 
dorsed by  the  payee  and  mailed  to  the  draw- 
ee, who  retained  it,  hut  did  not  pay  it  or  ac- 
knowledge letters  written  about  it  by  the 
payee,  it  was  held,  in  Hough  v.  Loring,  24 
Pick.  254,  that  a  jury,  under  the  circum- 
stances, would  be  warranted  in  finding  that 
the  conduct  of  the  drawee  amounted  to  an 
acceptance. 

In  Harvey  v.  Martin,  I  Campb.  425,  note. 
•  bill  was  sent  to  the  drawee  with  request 
to  accept  and  send  it  to  the  payee.  Two 
weeks  afterwards  the  drawer  again  wrote 
the  drawee  asking  him  to  accept  and  return 
tbe  bill,  adding  that  detention  would  be  con- 
strued as  equivalent  to  acceptance.  Some 
time  after  this  the  drawee  wrote  that  he 
had  intended  to  accept  the  bill,  but  now  re- 
fused  as  he  had  no  funds  of  the  drawer  in 
his  hands.  It  was  held,  however,  that  the 
drawee  was  liable  as  acceptor. 

In  a  number  of  states  the  statute  contains 
provisions  in  regard  to  the  acceptance  of 
checks  and  bills  of  exchange  similar  to  that 
set  forth  in  Wisnee  v.  First  Nat.  Bank, 
but,  as  appears  from  the  statement  given 
from  Westberg  v.  Chicago  Lumber  ft  Coal 
Co.  cited  supra,  such  statute  merely  re- 
iterates the  common-law  rules,  and  conse- 
quently Uie  decisions  thereunder  do  not  dif- 
fer materially  from  those  rendered  in  juris- 
dictions where  there  is  no  euch  statute. 

Thus,  in  Matteson  v.  Moulton,  11  Hun, 
17  LJl.A.(N.8.) 


268,  affirmed  in  79  N.  Y.  627,  It  was  held 
that  the  refusal  mentioned  in  the  statute 
referred  to  something  of  a  tortious  char- 
acter, implying  an  unauthorized  conversion 
of  the  bill  by  the  drawee;  and  that  it  did 
not  mean  a  mere  detention  of  the  bill. 

So,  there  are  several  other  cases  which 
hold  that  the  mere  retention  of  a  check  i'* 
not  an  acceptance  thereof,  within  the  mean- 
ing of  the  statute.  Dickinson  v.  Marsh, 
67  Mo.  App.  666:  St.  Louis  S.  W.  R.  C'«.  v. 
James,  78  Ark.  490,  95  S.  W.  804:  8  A.  A  E. 
Ann.  Gas.  Oil;  Rousch  v.  Duff,  35  Mo.  312. 

But  a  bank  which  had  been  charged  at  the 
clearing  house  with  tbe  amount  of  certain 
checks  drawn  upon  it  was  held,  in  State 
Bank  v.  Weiss,  40  Misc.  93,  01  N.  Y.  Supp. 
276,  to  have  accepted  the  checks  under  the 
provision  of  the  statute,  where  no  demand 
was  mode  by  the  payee  until  the  bringing  of 
the  action. 

In  First  Nat.  Bank  v.  McMichael,  106  Pa. 
400,  61  Am.  Rep.  629,  the  court  seems  to  lay 
down  a  somewhat  stricter  mie  in  regard  to 
the  payment  by  a  bank  of  a  check  drawn  up- 
on it  than  that  laid  down  in  th**  above  case^. 
In  the  course  of  the  opinion  the  court  said : 
"A  bank  is  not  bound  by  a  legal  obligation 
to  the  holder  to  pay  or  accept  a  check  drawn 
by  a  depositor,  although  there  may  be  funds 
of  the  drawer  sufficient  for  the  purpose,  to 
his  credit  at  the  time  of  presentment.  But, 
if  it  does  not  pay  or  accept,  it  is  bound  to 
refuse.  It  has  no  right  to  receive  and  keep 
the  check  indefinitely,  thereby  leaving  the 
holder  to  suppose  that  it  has  accepted  the 
check  and  assumed  Its  payment." 

In  Kilsby  v.  Williams,  6  Barn.  &  Aid. 
815,  it  was  held  that,  where  a  check  was 
drawn  upon  persons  who  were  bankers  for 
both  the  drawer  and  the  payee,  the  bankers 
were  entitled  to  one  day's  time  to  deter- 
mine whether  they  were  in  funds  with 
which  to  pay  the  cheek;  and  that,  by  giving 
notice  of  refusal  on  the  following  day,  they 
were  relieved  frwn  liability  merely  on  the 
ground  that  tiicy  bad  retained  tbe  check  for 
^e  one  day* 
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the  law  governing  negotiabls  pappr.  Tlie 
acts  in  the  different  states  are  very  similar, 
many  of  tlieir  provisions  being  identical  in 
language:  and  the  manifest  purpose  of  all 
is,  as  far  as  possible,  to  prescribe  definite 
and  fixed  rules  regulating  the  entire  Buhject. 
In  closing  the  opinion  of  the  supreme  court 
of  appeals  of  Virginia  in  Baltimore  &,  O.  B. 
Co.  V.  First  Nat.  Bank,  102  Va.  763,  47  S. 
E.  837,  a  case  involving  the  construction  of 
certain  provisions  of  the  negotiable  instru- 
ments law  of  that  state,  Keith,  P.,  very  apt- 
ly said  (page  7S7  of  102  Va.) :  "This  opin- 
ion might  be  greatly  prolonged  by  citation 
of  conflicting  cases,  and  a  discussion  of  the 
discordant  viewa  entertained  by  courts  and 
text  writers  of  the  greatest  ability  upon 
these  questions;  but  the  object,  as  we  un- 
derstand it,  of  the  codification  of  the  law 
with  respect  to  negotiable  instruments,  was 
to  relieve  the  courts  of  this  duty,  and  to  ren- 
der certain  and  unambiguous  that  which 
had  theretofore  been  doubtful  and  obscure, 
so  that  the  business  of  the  commercial  world, 
largely  transacted  through  the  agency  of 
negotiable  paper,  might  be  conducted  in  obe- 
dience to  a  written  law  emanating  froni  a 
source  whose  authority  admits  of  no  ques- 
tion." In  view  of  the  rulings  in  some  of  the 
decisions  interpreting  the  negotiable  in- 
struments law,  however,  it  may  not  he  in- 
appropriate to  note  the  suggestion  in  the 
address  of  the  learned  president  of  the  four- 
teenth annual  conference  of  commissioners 
of  uniform  state  law.  He  said:  "However 
clear  the  statute  [negotiable  instruments 
law],  there  is  an  unfortunate  tendency  of 
the  courts  to  fall  back  to  the  old  law." 
The  negotiable  instruments  law  of  this  state 
was  approved  May  16,  1901,  and  went  into 
effect  on  the  first  Monday  of  September  of 
that  year.  The  part  of  the  act  requiring  the 
terpretation  in  this  case,  and  on  which  the 
plaintiff  relies  to  recover,  is  i  137,  P.  L, 
213  (3  Purdon's  Dig.  [13th  ed.]  p.  3307), 
and  is  as  follows :  "Where  a  drawee  to  whom 
a  bill  is  delivered  for  acceptance  destroys 
the  same,  or  refuses  within  twenty-four 
hours  after  such  delivery,  or  within  such 
other  period  as  the  holder  may  allow,  to 
return  the  bill,  accepted  or  nonaccepted,  to 
the  holder,  he  will  be  deemed  to  have  ac- 
cepted the  same."  The  plaintiff  claims  that 
the  failure  or  neglect  of  the  defendant  bank 
to  return  the  five  checks  in  suit  to  the  hold- 
er or  the  collecting  bank  within  twenty-four 
hours  after  their  delivery  was  a  refusal  to 
return  the  checks  within  the  meaning  of 
this  section  of  the  act,  and  that,  there- 
fore, the  defendant  must  "he  deemed  to  have 
acepted  the  same."  The  defendant  contends 
that  the  section  of  the  law  just  quoted  does 
not  apply  to  a  check  presented  to  a  drawee 
for  payment;  that,  if  it  does,  the  "refusal" 
17L.R.A.(N.S.) 


in  the  act  means  a  tortious  or  wiongtol  re- 
fusal to  return,  amounting  to  a  eonTeision 
of  the  check;  that  there  was  no  refonl  \ij 
the  defendant  bank  to  return  the  diecks,  | 
either  express  of  implied ;  and  that  the  i 
fendant  bank  did  not  hold  the  checks,  but 
"promptly  refused  payment  and  passed  each 
of  them  on  to  the  notary  public,  the  maX 
person  to  receive  a  dishonored  Inll  under 
the  custom  of  banks." 

The  contention  of  the  defendant  tha: 
§  137  of  the  act  does  not  apply  to  a  check 
presented  to  the  drawee  bank  for  pajmeDl 
is  answered  adversely  to  its  position  bv  the 
act  itself.  Section  185,  P.  L.  219  (s'Put 
don's  Dig.  [I3tb  ed.]  p.  3314),  provides  u 
follows;  "A  check  is  a  bill  of  Mchangt 
drawn  on  the  bank,  payable  on  demand.  Ex- 
cept as  herein  otherwise  provided,  the  pro 
visions  of  this  act  applicable  to  a  bill  of  ex- 
change payable  on  demand  apply  to  t 
check."  No  provision  of  the  act  bas  bea 
pointed  out,  and  we  know  of  none,  makii^ 
$  137  inapplicable  to  bank  checks  presented 
for  payment.  On  the  contrary,  there  i; 
every  reason  why  the  section  should  sppl;, 
and  the  drawee  should  give  prompt  notia 
of  acceptance  or  refusal.  The  reasons  for 
such  notice  are  pointed  out  in  First  Xat 
Bank  v.  McMiehael,  supra.  The  holder 
of  a  check  is  interested  in  knowing  at  tb« 
earliest  time  whether  the  drawer  has  suffi- 
cient funds  in  the  bank  for  payment  of  the 
check,  and  especially  should  he  be  advised  u 
promptly  as  possible  if  the  drawer  has  no 
funds  that  the  check  is  to  be  dishonored.  Dt- 
lay  in  furnishing  this  information  maj  re- 
sult in  the  loss  of  the  amount  of  the  check 
to  the  holder.  We  think  it  apparent  that 
it  is  quite  as  important  to  have  a  check, 
payable  on  demand,  returned  promptly  to 
the  holder,  as  to  require  the  prompt  retuni 
of  an  ordinary  bill  of  exchange.  As  the  act 
of  1901  abolishes  implied  acceptances  of 
bills  and  checks,  atid  thereby  changes  tht 
law  as  declared  by  this  court,  there  is  no 
protection  for  the  holder  against  unreason- 
able detention  of  a  check  by  the  draww 
bank  if  this  section  does  not  apply.  Vi- 
cannot  assume  that  the  legislature  inten'I 
ed  such  results  in  the  passage  of  the  act 
If  the  section  applies  to  the  checks  present 
ed  to  the  drawee  bank  in  the  case  in  hand.— 
and  this  question  will  be  considered  aii<l 
determined  later, — the  act  of  the  bank  in 
delivering  the  checks  to  a  notary  public  for 
protest  was  not  a  compliance  with  the  sec- 
tion, and  did  not  relieve  the  draivee  from 
liability.  While  protesting  a  bill  of 
change  or  check  is  permissible,  it  is  no* 
mandatory  under  the  n^otiable  instm- 
ments  law,  as  $  118  specifically  provides  i 
that  a  "protest  is  not  required  except  in  tbi  I 
case  of  foreign  bills  of  exchange,''  and  I  ' 
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declares  that,  ''where  a  bill  does  not  ap- 
pear on  its  face  to  be  a  foreign  bill,  protest 
thereof  in  case  of  dishonor  is  unnecessary." 
In  view  of  the  fact  that  the  act  declares 
&  check  to  be  a  bill  of  exchange  drawn  on  a 
bank,  payable  on  demand,  and  that  the  pro- 
visions of  the  act  apply  to  checks,  protesting 
the  checks  for  nonacceptance  by  the  drawee 
bank  in  this  case  was  wholly  unnecessary, 
and  could  in  no  way  affect  its  liability 
on  the  checks  under  S  137  of  the  act. 

We  come  now  to  the  principal  and  control- 
ling question  in  the  case,  and  that  is  wheth- 
er the  failure  to  return  the  checks  to  the 
bolder  or  the  collecting  bank  within  twenty- 
four  hours  after  their  delivery  to  the  de- 
fendant was  a  refusal  to  return  the  checks 
'within  the  meaning  of  $  137  of  the  act;  or 
did  the  act  contemplate  a  tortious  refusal 
to  return,  amounting  to  a  conversion  of  the 
checks,  as  claimed  by  the  defendant  and  as 
held  by  the  court  below  t  The  drawee  to 
whom  a  bill  is  delivered  for  acceptance  is 
deemed  or  taken  to  have  accepted  it  under 
this  section  of  the  act  (a)  where  he  de- 
stroys it;  (b)  where  be  refuses  within  twen- 
ty-four hours  after  delivery  £o  return  the 
bill,  accepted  or  nonaccepted,  to  the  holder ; 
and  (c)  where  he  refuses,  within  such  other 
period  as  the  holder  may  allow,  to  return 
the  bill,  accepted  or  nonaccepted,  to  the  hold- 
er. When  either  of  these  conditions  exists, : 
the  drawee  becomes  an  acceptor  of  the  bill, 
and  assumes  liability  as  such.  An  implied 
or  a  verbal  acceptance  of  a  bill  is  abol- 
ished by  the  act,  and  there  are  now  only  two 
modes  of  accepting  a  bill:  {1)  By  writing, 
signed  by  the  drawee,  as  provided  in  9  132; 
and  (2)  by  a  nonreturn  of  the  bill,  which 
is  declared  by  the  section  under  considera- 
tion to  be  the  equivalent  of  an  acceptance. 
The  manifest  purpose  in  requiring  the 
prompt  return  of  the  hill  is  in  the  interest 
of  and  for  the  protection  of  the  holder.  It 
is  immateriAl  to  the  drawer  when  the  bill  is 
returned,  as  he  is  protected  by  notice  of 
dishonor;  and  hence  this  section  of  the  act 
requiring  prompt  action  in  returning  the 
bill  was  obviously  enacted  for  the  benefit  of 
the  holder  of  the  bill.  The  act  declares  in 
i  136  that  twenty-four  hours  is  sufficient 
time  for  the  drawee  to  decide  whether  or  not 
he  will  accept  the  bill,  and,  the  section  un- 
der consideration  having  allowed  this  time, 
it  requires  him  to  return  the  bill  accepted 
or  nonttccepted.  If  a  demand  and  reHisal 
are  conditions  precedent  to  an  acceptance 
under  this  section,  then  the  holder  must  not 
only  present  the  bill  for  acceptance,  but  he 
must  make  a  demand  for  its  acceptance, 
and  await  a  specific  refusal  before  the  draw- 
ee is  deemed  an  acceptor.  This  would  cer- 
tainly not  be  to  the  ronrenience  or  the  in- 1 
tcrest  of  the  holder,  but  in  direct  op:>sition ' 
17  L.R.A.(X.S.) 


to  both.  It  would  afford  the  holder  less  pro- 
tection, and  would  in  effect  prevent  the  re- 
turn of  the  bill  within  twenty-four  hours; 
or  it  would  require  the  holder,  in  transmit- 
ting the  hill  with  instructions  to  present  it 
for  acceptance,  to  send  at  the  same  time  a 
demand  for  its  acceptance.  It  is  obvious 
that  such  demand  accompanying  a  presen- 
tation  of  a  bill  for  acceptance  is  wholly  un- 
necessary, and  certainly  was  not  in  contem- 
plation of  the  legislature  in  enacting  the 
section.  The  presentation  of  a  bill  for  ac- 
ceptance is  a  demand  for  its  acceptance, 
which,  if  the  bill  is  retained  by  the  drawee, 
implies  a  demand  for  its  return  if  accept- 
ance is  declined,  in  contemplation  of  the  ne- 
gotiable instruments  law.  The  purpo.se  of 
presenting  a  bill  of  exchange  to  the  drawee 
is  to  require  him  to  accept  and  assume  lia- 
bility for  its  payment,  or  to  refuse  its  ac- 
ceptance, and  thereby  avoid  liability.  When 
the  bill  is  presented,  action  by  the  drawee  is 
therefore  demanded  of  him,  and  he  cannot 
remain  silent  and  inactive  without  incur- 
ring the  statutory  penalty  prescribed  for 
such  conduct.  If  he  is  permitted  to  re- 
tain the  bill,  he  must  return  it  accepted  or 
not  accepted  at  the  expiration  of  twenty- 
four  hours.  If  he  accepts,  he  is  required  to 
do  so  in  writing,  and  must  return  the  bill. 
If  be  refuses,  he  must  return  the  bill  not  ac- 
cepted. If  he  fails  to  do  either, — return  it 
accepted  or  not  accepted," — he  is  "deemed  to 
have  accepted  the  bill"  under  this  section 
of  the  act,  and  is  liable  thereon  to  the  hold- 
er. It  is  apparent,  we  think,  that  in  the  en- 
actment of  this  section  of  the  statute  the 
legislature  regarded  the  presentation  for 
acceptance  as  a  demand  for  an  acceptance, 
which,  when  the  bill  is  retained  by  the 
drawee,  implies  a  demand  for  its  return 
within  the  time  specified,  and  that,  there- 
fore, the  neglect  or  failure  to  return  is  a 
refusal  to  return  the  bill.  As  said  by  this 
court  in  First  Nat.  Bank  t.  McMichael, 
supra,  if  a  bank  does  not  pay  or  accept  a 
check,  it  is  bound  to  refuse  it.  And  this  is 
more  clearly  disclosed  as  the  true  interpre- 
tation of  the  word  "refuses"  in  this  connec- 
tion, when  we  consider  that  the  consequen- 
ces to  the  holder  of  the  nonreturn  of  the  bill 
are  the  same  whether  it  follows  a  demand, 
additional  to  the  presentation  for  acceptance 
and  a  refusal,  or  simply  a  neglect  or  failure 
to  return  after  the  demand  implied  by  its 
presentation  for  acceptance.  If  the  section 
has  in  view  the  protection  of  the  holder,  as 
it  manifestly  has,  then  it  was  evidently 
the  intention  of  the  legislature  that  the  non- 
return of  the  bill  within  the  specified  time, 
regardless  of  the  clause,  will  make  the  draw- 
ee an  acceptor. 

The  law  merchant  discourages  laches  in 
parties  to  negotiable  paper,  and-^demands 
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prompt  action  ill  the  perfoimaiice  of  the 
duties  imposed  upon  them.  It  vas  not  the 
iBtention  of  the  legislature  in  the  enactment 
of  the  negotiable  instruments  law  to  abolish 
this  rule,  and  to  encourage  delay  or  in- 
action in  the  holder  or  drawee  of  sneh  paper. 
The  intention  of  the  section  in  question  was 
to  expedite  action  by  the  drawee  in  ac- 
cepting or  refusing  a  bill  presented  and  re- 
tained hy  him,  and  to  flx  a  definite  time, 
which  had  previously  been  uncertain,  in 
which  he  should  act  on  the  bill.  He  is 
granted  twen^-four  hours  after  delivery,  and 
not  after  a  demand  for  a  return  of  the  bill, 
in  which  he  must  accept  or  decline  to  honor 
it.  The  time  for  returning  the  bill  to  the 
holder  does  not  begin  to  run  from  the  de- 
mand for  its  return,  but  from  the  date  of 
its  delivery.  The  drawee  must,  therefore, 
act  within  twenty- four  hours  from  the  date  of 
the  delivery  of  the  bill,  whether  his  action 
be  an  acceptance  or  a  refusal.  The  section 
gives  no  other  alternative,  and  makes  no 
other  provision  either  for  failure  or  neglect. 
Hence,  action  being  required  of  the  drawee, 
and  one  of  the  two  alternatives  being  open 
to  him,  if  he  does  not  accept  and  return  the 
bill,  it  will  be  deemed  accepted  if  the  bill, 
by  his  default  remains  in  bis  hands  beyond 
the  time  limit.  He  refuses  to  return  the 
bill  in  contemplation  of  the  act  when  for 
any  cause  within  the  drawee's  control  it  is 
not  sent  to  the  holder  in  the  specified  time. 
There  can  be  no  reason — and  we  will  not  as- 
sunie  that  the  le^slature  intended  to  do  ati 
unreasonable  thing — why  the  law  should 
make  a  distinction  between  the  nonreturn 
of  the  bill  by  the  refusal  to  return  after 
a  specific  demand  end  the  failure  or  neglect 
to  return  after  a  demand  implied  by  present- 
ing the  bill  for  acceptance.  If  such  should 
be  the  proper  interpretation  of  the  section 
and  a  formal  demand  be  necessary,  then 
there  is  no  provision  in  any  part  of  the  en- 
tire act  imposing  a  penalty  for  the  default 
or  neglect  of  the  drawee  to  return  the  bill, 
although  the  consequences  of  such  act  on 
the  part  of  the  drawee  are  as  prejudicial  to 
the  holder  as  if  a  refusal  to  return  the  bill 
had  followed  a  prior  specific  demand.  There 
is,  however,  no  such  casus  omissus  in  the 
act;  but  the  enforcement  of  the  return  of 
the  bill,  accepted  or  nonaccepted,  within  the 
time,  designated,  being  the  primal  object  of 
the  section,  the  cause  of  its  detention  is 
wholly  immaterial,  and  cannot  affect  the 
drawee's  liability  as  an  acceptor.  The  con- 
struction we  place  on  §  137  is  necessary 
to  protect  the  holder  of  checks  and  other 
negotiable  paper,  it  furnishes  a  complete 
statutory  remedy  for  any  default  of  the 
drawee  in  acting  on  the  paper  when  re- 
tained him,  and  does  no  violence  to  the  i 
language  employed  in  the  section.  It  car- ' 
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ries  out  tiie  obvious  intent  of  tbe  leeisla- 
tive  mind  in  the  enactment  of  the  awtion, 
and  establishes  a  fixed  and  certain  mle  to 
govern  the  drawee  and  the  holder  m  tbe 
former's  action  on  oc^tiable  paper  pment- 
ed  to  and  retained  by  him. 

Our  interpretation  of  the  statute  etrinetto 
with  the  I^slative  construction  placed  up- 
on a  similar  statute  in  the  state  of  Wis- 
consin. In  enacting  a  negotiable  instra- 
ments  law  the  legislature  of  tha.t  state  add- 
ed to  a  section  of  it  similar  to  {  137  of 
our  act  a  proviso  "thai  the  mere  retention 
of  the  drawee  will  not  amount  to  an  se- 
ceptanoe."  The  logical  inference  is  that 
the  mere  retention  of  the  bill  would  be  sb 
acceptance  within  the  meaning  of  the  lan- 
guage of  our  statute  which  contains  no  sucb 
proviso.  It  is  not  accurate  to  say,  as  $ug 
gested  by  the  appellee,  that,  under  tbe  n^ 
tiable  instruments  law,  a  bill  can  only  be 
accepted  by  writing  signed  by  the  At»v». 
It  is  true  that  verbal  and  implied  accept 
ances  have  been  abolished  by  I  132,  whieb 
provides  that  the  acceptance  must  be  in 
writing  and  signed  by  the  drawee.  But 
$  137,  involved  in  this  case,  declares  that 
the  action  of  the  drawee  in  destroviag  a 
bill  or  in  not  returning  it,  as  required  bj 
the  section,  shall  be  deemed  an  acceptance  of 
it.  A  constructive  acceptance  of  a  bill  under 
this  section  is  as  effective  to  charge  tb« 
drawee  as  an  acceptance  in  writing  under 
§  132.  Nor  do  the  two  sections  in  any  wst 
conflict.  The  former  section  requires  af 
firmative  action  on  the  part  of  the  drawee 
by  assuming  liability  by  a  writing.  Tbe 
latter  section  declares  bis  liability  if  be 
destroys  the  bill,  or  if,  by  inaction,  he  re 
tains  the  bill  beyond  the  specified  time.  An 
acceptance  under  either  section  obligates  tbe 
drawee  to  pay  the  bill.  In  the  state  of  \ew 
York  a  negotiable  instruments  law  has  been 
enacted,  and  a  section  similar  to  S  137  of 
our  act  is  included  in  the  statute.  The  su 
preme  court  of  that  state,  in  State  Bank 
V.  Weiss,  46  Misc.  93.  91  N.  Y.  Supp. 
276,  has  construed  this  section  of  the  stat- 
ute in  conformity  with  the  meaning  we 
have  given  our  own  act.  The  case  was  d^ 
cided  in  1904,  and  it  does  not  appear  to 
have  been  carried  to  the  court  of  appeal* 
of  the  state.  It  was  an  action  on  a  chedc 
drawn  on  a  branch  bank  of  the  plaintiff, 
and  was  paid  by  plaintiff  by  the  allowance 
of  a  credit  at  the  clearing  house.  It  vas 
afterwards  discovered  that  the  drawer  bad 
had  no  funds  in  the  bank,  and  this  suit 
was  brought  to  recover  from  tbe  indorsere 
six  days  later.  It  was  held  there  could  be 
no  recovery,  that  a  check  was  a  bill  of  ex- 
change, payable  on  demand,  and  that,  nnder 
the  negotiable  instruments  law.  a  dram* 
will  be  deemed  to  have  accepted  a  bill  wboi 
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does  not  retiun  It  within  twenty-four 
^oun  ^ter  its  deliTery  for  acceptance. 
^rXatteson  v.  Houlton,  79  N.  Y.  627,  relied 
■a.^Km      the  court  below  and  the  appdlee 
rm.^rtr  was  decided  hy  the  court  of  appeals  in 
1.S80,  and  the  syllabus  of  the  case  states 
bliat  the  court  held  that  "refusal"  in  the 
>7ew  York  statute  is  "an  aifirmaUTe  act,  or 
i.a  made  up  of  conduct  tantomount  to  one, 
C^nd]  it  is  also  a  wilful  or  wrongful  act." 
Etut  the  facts  of  the  ease  did  not  require 
"file  court  to  determiiuB  whether  the  failure 
or  neglect  to  return  the  bill  within  twenty- 
four  hours  was  a  refusal  to  return  it  witii- 
in  the  meaning  of  the  act.    The  Inll  waj 
»ent  to  the  office  of  the  defendant,  who  re- 
l:ained  it  for  three  or  four  months  with  the 
consent  of  the  plaintiff,  and  under  a  promise 
■tM  pay,  relied  on  by  the  plaintiff.   It  will 
liberefore  be  observed  that  the  facts  of  the 
case  did  not  require  the  court  to  determine 
-whether  the  mere  retention  of  a  bill  of  ex- 
change for  twenty-four  hours  after  its  de- 
livery to  the  drawee  would  constitute  an  ac- 
ceptance. Again,  if  the  case  is  still  authori- 
ty in  that  state  for  an  interpretation  of  the 
act,  it  is  singular  that  it  is  not  cited  or 
referred  to  in  the  very  recent  case  of  State 
Bank  v.  Weiss,,  supra,  in  which  the  court 
gave  an  interpretation  of  the  same  section 
of  the  negotiable  instruments  law  of  tliat 
state  diametrically  opposite  to  the  conatruc- 
tion  of  the  act  announced  in  the  Matteson 
Case.    In  construing  similar  acta  the  su- 
preme courts  of  Arkansas  and  Missouri  seem 
to  have  held  that  a  nonreturn  of  the  bill 
was  not  a  refusal  in  the  absence  of  a  de- 
mand or  proof  that  the  drawee  had  refused 
to  return  the  bill.    The  learned  counsel  for 
the  appellee  also  cites  in  support  of  this 
construction  of  the  act  Westberg  v.  Chicago 
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Lumber  ft  Coal  Co.  117  Wis.  689,  94  N.  W. 
672;  but  this  case  is  not  authority  for 
the  proposition.  The  learned  justice  who 
delivered  the  able,  if  not  eonvineing,  opin- 
ion in  the  case,  discussed  tiw  question  and 
arrived  at  that  oraclusion,  but  the  instru- 
ment sued  <ni  was  a  non-n^fotiable  Idll  of 
exebangs}  and  benee  the  question  was  not 
involved  in  the  ease.  This  is  conceded  by 
the  learned  judge  in  closing  his  opinion,  re- 
versing and  remanding  th^  case  for  new 
trial,  wherein  he  said  (page  69S  of  117 
Wis.) :  "It  seems  dear  from  the  title  that 
the  codifying  law  of  1899  is  intended  to  reg- 
ulate only  negotiable  instruments.  .  .  . 
It  therefore  does  not  affect  or  control  the 
righte  of  the  parties  upon  this  paper.  .  .  . 

We  are  of  Uie  opinion  that,  under  §  137 
of  tite  negotiable  instrumente  law  of  this 
stete,  the  failure  or  n^lect  of  a  drawee  to 
whom  a  bill  is  delivered  for  acceptance  to 
return  the  bill,  accepted  or  nonaccepted,  to 
the  holder  witiiin  twenty-four  hours  after 
delivery,  makes  the  drawee  an  acceptor  of 
the  bill.  It  therefore  follows  in  the  case  in 
hand  that,  the  defendant  bank  having  failed 
to  return  the  five  checks  to  the  collecting 
bank  within  twen^-four  hours  after  their 
delivery  to  the  drawee,  the  latter  must  be 
deemed  to  have  accepted  the  checks,  and  is 
therefore  liable  to  the  plaintiff  for  the 
amount  of  them. 

The  judgment  non  ohttante  veredicto  in- 
favor  of  the  defendant  is  reversed,  and  judg- 
ment is  now  directed  to  be  entered  by  the 
court  below  on  the  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant 

Petition  for  rehearing  denied  February 
25,  1908. 
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L  Public  Mattibs  aitd  Relations. 


IntoxIcsUnff  liqnor.  A  Nebraska  case 
■oreiTuled  an  attack  upon  the  constitutional- 
itj  of  a  liquor-license  statute,  made  upon 
the  ground  that  it  is  not  witMn  the  power 
of  the  legislature  to  license  such  traffic,  or 
-to  authorize  any  official  to  issue  a  license 
ifor  the  purpose,  because  the  biuinees  is 
vicious  and  demoralizing  and  opposed  to  the 
laws  of  God  and  the  letter  and  spirit  of  the 
■fundamental  law  of  the  land.  1001.  For- 
bidding one,  under  penalty,  to  carry  into  a 
-county  where  the  sale  of  intoxicating  liquor 
prohibited  more  than  Yg  gallon  of  such 
liquor  on  any  one  day,  held  to  deprive  him 
-of  his  conatitutional  property  rights  in  case 
he  has  no  intent  to  sell  the  liquor.  299. 

Interstate  commerce.  A  rule  of  a  state 
railroad  commission  imposing  a  penalty  for 
failure  to  furnish  cars  needed  for  interstate 
shipments  held  an  invalid  interference  with 
interstate  commerce.  364. 

Eminent  domain.  The  rights  of  an 
owner  of  riparian  land  such  as  access  to  the 
navigable  portion  of  the  stream,  light  and 
air,  and  other  kindred  intangiUe  rights  ap- 
purtenant to  real  estate,  held  subject  to 
condemnation  for  public  use  without  an  ap- 
propriation of  the  land  itself.  1005.  The 
word  "damaged"  in  a  constitutional  provision 
forbidding  the  enactment  of  any  law  where- 
by property  shall  be  damaged  for  public  use 
without  just  compensation  held  not  con- 
fined to  acts  which  would  give  a  cause  of 
action  if  done  by  an  individual.  1053.  Loss 
through  diminution  in  value  of  property  for 
residence  purposes  because  of  the  location  of 
a  cemetery  near  it  held  not  within  a  con- 
stitutional provision  requiring  compensa- 
tion in  case  property  is  damaged  for  public 
.17L.R.A.(K.S.) 


use.  lOai.  The  extension  of  the  limits  of 
a  municipal  corporation  along  the  line  of  a 
turnpike  road,  and  the  removal  by  the  mu- 
nicipal authorities  of  the  tollgates,  held  a 
taking  of  property  for  which  «)mpensa- 
tion  must  be  made.  1074.  The  owner  of 
land  taken  for  public  use  held  not  entitled 
to  recover  for  loss  of  profits  during  the  re- 
moval of  a  business  eonducted  on  the  land, 
under  the  constitutional  provision  for  com- 
pensation for  property  taken  for  public  use. 
124. 

Cblldren.  Forbidding  the  employment 
of  children  under  twelve  in  factories  or 
manufacturing  establishments  held  not  to 
violate  the  constitutional  rights  of  the  child 
or  its  parents.  602. 

Annexation.  A  statute  permitting  the 
annncation  of  property  belonging  to  women 
to  municipalities  without  giving  them  an  op- 
portunity to  make  defense  to  the  proceedings 
held  not  to  deprive  them  of  the  equal  pro- 
tection of  laws.  421. 

Inebriates'  liome.  The  Minnesota  stat- 
ute creating  and  establishing  a  hospital 
farm  for  inebriates,  and  authorizing  the 
state  board  of  control  to  purchase  land 
therefor  and  to  provide  means  for  the  build- 
ing and  maintenance  of  the  institution,  held 
constitutional.  984. 

Capacity  oC  bottle.  Imposing  a  penalty 
on  a  milk  dealer  for  having  in  possessicm, 
with  inteut  to  use,  any  bottle  or  jar  of  less 
capacity  than  is  marked  thereon,  held  a 
valid  exercise  of  police  power,  and  Bot  un- 
constitutionally to  deprive  him  of  his  prop- 
erty rights.  684. 

Public  service.  Assignees  for  creditors 
held  not  so  identified  wiUi  the  asaiguor  as 
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to  justify  the  cutting  off  of  a  supply  of  gas  pared  for  casual 
because  of  the  assignor's  failure  to  pay  prior 
bills.  1235.  A  Wisconsin  case  holds  that 
it  is  within  the  power  of  a  railroad  com- 
mission to  require  a  railroad  company  to 
stop  one  local  train  a  day  each  way  at  a 
platform  half  way  between  two  stations  7  or 
8  miles  apart,  for  the  accommodation  of  64 
families.  821.  A  California  case  holds 
that  a  contract  by  a  railroad  company,  in 
consideration  of  a  grant  of  right  of  way,  to 
establish  a  station  and  stop  trains  at  a  cer- 
tain place  without  depriving  it  of  the  power 
of  complying  with  its  duty  to  the  public,  is 
not  unlawful,  and  will  be  enforced  if  not 
detrimental  to  the  intereeta  of  the  public, 
or  imposing  a  great  burden  without  cor- 
responding benefit.  428.  A  contract  by  a 
railroad  company  to  maintain  a  aiding  for 
private  use,  and  to  run  trains  to  and  from 
it,  held  not  against  public  policy.  130. 

Health.  Charter  authority  to  appoint  a 
board  of  health,  and  make  all  regulations 
necessary  for  the  promotion  of  health  or  the 
suppression  of  disease,  hcM  not  to  empower 
a  municipal  corporation  to  make  vaccina- 
tion a  condition  precedent  to  attendance  at 
the  public  schools.  709.  A  police  regula- 
tion making  every  habitation,  regardless  of 
locality,  a  boarding  or  lodging  house  in  case 
the  proprietor  allows  a  person  not  a  member 
of  his  family  to  have  a  sleeping  room  there- 
in, and  regulating  the  maintenance  of  the 
house  as  regards  light,  location  of  beds, 
equipment  with  water  closets,  etc,  held  an 
unreasonable  interference  with  proper^ 
rights.  486.  The  opinion  contains  an  elab- 
orate discussion  of  the  subject. 

License:  occupation  tax.  A  trial  and 
conviction  in  a  court  of  competent  jurisdic- 
tion held  not  a  condition  precedent  to  a  pro- 
ceeding by  the  state  board  of  health  against 
a  physician  to  revoke  his  license  for  any  of 
the  causes  provided  by  statute.  439.  A 
classification  of  business  according  to  the 
capital  employed,  for  the  purpose  of  levy- 
ing  an  occupation  tax,  held  not  to  violate 
the  provision  of  a  statute  that  all  license 
fees  shall  he  uniform  in  respect  of  the  class 
upon  which  they  are  imposed.  898.  One 
who  practises  midwifery,  making  use  of  in- 
struments usually  employed  for  tliat  prac- 
tice and  of  certain  printed  formulas  for  oon- 
ditions  encountered  in  the  practice,  held  to 
be  within  a  statute  requiring  a  license  to 
practise  medicine.  94.  A  change  by  a  hotel 
keeper  who  has  paid  a  hotel  license  fee  from 
the  American  to  the  European  plan  held  not 
to  subject  him  to  the  payment  of  an  addi- 
tional fee  as  a  restaurant  keeper,  although 
he  may  serve  meals  to  persons  not  rooming 
in  the  hotel,  and  the  ordinance  defines  a 
restaurant  as  a  place  where  food  is  pre- 
17L.BJl.(N.S.) 


eustomera,  and  loU  for 
consumption  therein.  666. 

Conflict  of  laws.  A  l^slative  deelm- 
tion  that  it  shall  not  be  lawful  for  a  di- 
vorced person  to  marry  again  within  a  year 
from  Uie  date  of  the  divorce  held  to  evinct^ 
a  public  policy  which  will  prevent  the  rect^ 
nition  by  the  courts  of  the  state  of  a  mar- 
riage between  its  eitizene  who  go  to  another 
state  to  avoid  the  provisions  of  the  statute, 
and,  after  the  ceremony,  return  to  their 
former  domicil.  804.  A  marriage  by  one  oi 
the  parties  to  divorce  proceedings  within  th'> 
time  prohibited  by  statute,  which  the  stat- 
ute expressly  declares  shall  be  void  whether 
contracted  within  or  without  the  state,  heli 
not  void  if  contracted  in  a  foreign  countrj. 
by  whose  laws  it  is  valid,  after  the  pany 
has  acquired  a  domicil  there;  but  otherwise 
if  the  parties  went  to  the  foreign  countr;- 
for  the  purpose  of  evading  the  local  law  an'i 
with  the  expectation  of  returning  to  their 
former  home.  800.  A  Massachusetts  court 
refused  to  enforce  an  Illinois  statute  mak- 
ing a  wife  liable  jointly  with  her  husband 
for  family  expenses  in  case  of  purchase- 
made  by  a  citizen  of  Massachusetts  while 
he  and  his  wife  were  temporarily  in  Illinois. 
426.  A  clause  in  a  deed  executed  and  de 
livered  in  Minnesota,  of  land  in  Iowa,  bv 
which  the  grantee  assumes  and  agrees  to 
pay  an  existing  mortgage,  held  a  personal 
covenant,  and  governed  by  the  laws  of  Min- 
nesota. 1094. 

Municipal  corporations.  The  opera 
tion  by  a  municipal  corporation  of  an 
vator  in  the  police  station  held  a  part  of  it> 
governmental  duty,  for  negligence  in  respect 
of  which  it  is  not  liable  to  an  individnsl 
injured  thereby.  741. 

OIHcers.  A  Montana  case  denies  the 
right  of  the  municipal  council  to  allow  com- 
pcDsation  to  the  president  of  its  board  for 
services  rendered  as  acting  mayor,  no  pro- 
vision for  compensation  being  made  by  sts^ 
ute,  upon  the  theory  that  he  is  entitled  to- 
what  the  services  are  reasonably  wortit. 
1263. 

Highways.  A  municipality  held  to  ha^e 
no  power  unqualifiedly  to  deny  a  propertr 
owner's  right  to  erect  a  platform  on  hia  own 
lot,  and  connect  the  ssme  by  proper  and  sub- 
stantial railings  with  a  bridge  elevst/^! 
above  the  surface  of  the  highway,  construct- 
ed therein  by  the  municipality.  497. 

PabliO  lands,  A  homesteader  upon  puh 
lie  lands,  proceeding  lawfully  to  perfect  bis 
title,  held  entitled  to  compensation  for  in- 
jury done  to  the  premises,  the  measure  of 
damages,  however,  not  being  the  same  as  if 
he  owned  the  land  in  fee  simple.  958. 

Taxes.  That  negotiations  for  a  losnvere 
made  by  persons  within  the  state,  anit 
that  it  was  secured  by  a  mortgage  on  prop- 
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•erby  located  in  the  state,  held  not  to  sub- 
ject the  lender's  interest  in  the  loan  to  local 
"tAaution,  where  he  was  a  nonresident  and 
li&d  no  place  of  business,  or  location,  or 
a.gent  in  the  state,  and  cunsununated  the 
lo&n  beyond  the  limits  of  the  state.  138. 
It  ia  held  by  the  circuit  court  of  appeals 
that  a  pre-existing  tax  lien  or  claim  upon 
px-operty  in  the  course  of  an  administration 
under  the  bankruptoy  act  cannot  be  con- 
verted into  a  full  title  by  the  procurement 
of  a  tax  deed  without  the  court's  sanction. 
46S.  A  tax  on  dogs  for  the  promotion  of  the 
!«heep  industry  by  providing  funds  to  make 
^ood  losses  of  sheep  caused  by  dogs  held  a 
police  measure,  and  not  within  constitution- 
al provisions  requiring  taxes  to  be  for  pub- 
lie  purposes  and  uniformly  assessed.  856. 
An  enforceable  contract  for  the  purchase  of 
real  estate  held  a  credit  subject  to  taxation, 
although  it  provides  for  forfeiture  npon  de- 
fault of  the  purchaser.   1220.   A  grant  of 
the  right  to  take  turpentine  from  standing 
trees  for  a  specified  time  held  not  subject 
to  taxation  as  a  separate  or  special  inter- 
est in  the  land.  693.  The  property  held  un- 
der an  oil  and  gas  lease  which  vests  in  the 
lessee  all  the  proper^  rights  In  the  oil 
and  gas  that  may  be  found  in  paying 
quantities,  held  taxable  to  the  lessee  under 
statutes  taxing  all  real  and  personal  prop- 
erty within  the  state,  and  making  it  the 
duty  of  persons  owning  any  oU  or  gas  privi- 
leges 1^  lease  or  otborwise  to  list  them  for 
taxation.    688.   A  local  auxiliary  of  a  for- 
eign missionary  society,  whoue  funds  are 
mainly  devoted  to  enterprises  in  foreign 
countries,  held  not  within  a  statute  exempt- 
ing from  taxation  the  property  of  charitable 
associations   devoted   exclusively   to  the 
uses    and    purposes    of    public  charity, 
unce   the   legislature  will   not  be  pre- 
sumed to  have  exempted  institutions  hav- 
ing no  relation  to  the  welfare  of  the  in- 
habitants of  the  state.   733.    Prc^rty  re- 
ceived by  collateral  heirs  by  deed  from  tes- 


tator's widow  upon  compromise  of  a  contest 
of  his  will  which  gave  all  his  property  to 
her,  held  not  within  the  provisions  of  a 
statute  taxing  estates  passing  by  will  or 
inheritance,  or  by  grant  or  gift  in  con- 
templation of  death,  to  other  than  parents, 
husband,  wife,  or  lineal  descendants  of  de- 
cedents. 753. 

Attorneys.  A  Nevada  case  held  that, 
under  the  particular  circumstances  of  the 
case,  a  criticism  of  a  decision  and  opinion 
of  the  suprane  court  was  sufficient  cause  for 
the  suspension  or  disbarment  of  an  attor- 
ney. 572.  A  personal  letter  by  an  attorney 
to  a  chief  justice  of  the  supreme  court  im- 
pugning hifl  intelligence  and  integrity,  and 
that  of  his  associates,  in  a  decision  of  cer- 
tain appeals  in  which  the  writer  had  ap- 
peared for  the  defeated  litigants,  held  pro- 
fessional misconduct  for  which  he  may  be 
suspended  from  practice  for  six  months. 
6S5. 

Attorneys'  fees.  A  statute  allowing  an 
attorney's  fee  to  one  who  establishes  a 
mechanics'  lien,  which  is  not  allowed  to 
other  classes  of  litigants,  held  to  violate  the 
constitutional  guaranty  of  equal  protection 
of  the  laws,  uniformity  of  laws,  and  equal 
rights  in  the  acquisition  and  protection  of 
proper^.  909. 

Contempt.  A  commitmrat  for  contempt 
for  wilful  refusal  to  obey  an  order  to  pay 
suit  money  and  temporary  alimony  pending 
a  divorce  suit  held  not  an  unconstitutional 
imprisonment  for  debt.  1140.  A  grand 
juror  held  not  guilty  of  contempt  for  violat- 
ing his  oath  to  keep  the  counsel  of  the  Unit- 
ed States,  by  disclosing  the  evidence  on 
which  an  indictment  was  founded  after  pub- 
lication  of  the  indictment,  the  accused  be- 
ing in  custody,  and  the  grand  jury  having 
been  finally  discharged.  1040.  An  editorial 
misstatement  of  the  lav  as  stated  in  the 
court's  written  opinion  on  a  matter  of  wide 
applicati<m  and  importance,  although  unin- 
tentimal,  held  a  contempt  of  court.  682. 
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See  also  supra,  I.,  Conflict  of  Laws. 

Bankruptcy.  The  transfer  of  the  pro- 
ceeds of  a  sale  of  property,  to  be  applied  on 
a  loan,  although  within  four  months  of 
bankruptcy  proceedings  against  the  assign- 
or, held  not  a  voidable  transfer  if  made  in 
accordance  with  an  agreement  at  the  time 
of  the  loan,  entered  into  more  than  four 
months  before  such  proceedings,  to  transfer 
the  proceeds  when  received.  935.  The  Unit- 
ed States  circuit  court  of  appeals  of  the 
eighth  circuit  holds  that  a  court  of  bank- 
ruptcy is  without  jurisdiction  summarily  to 
take  and  administer  in  proceedings  against 
17  LJLA.(ir.S.) 


a  partnership  the  individual  assets  of  a 
solvent  partner  without  his  consent.  880. 
The  application,  with  the  consent  of  all  the 
partners,  of  the  partnership  property  to  tiie 
payment  of  an  individual  debt  of  a  partner 
within  four  months  of  the  filing  of  a  peti- 
tion in  bankruptcy  and  while  the  partners 
and  partnership  are  inaolvent,  held  not  evi- 
dence of  an  intent  to  hinder,  delay,  or  de- 
fraud creditors,  within  §  67e  of  the  bank- 
ruptcy law;  nor  void  or  voidable  where  the 
creditor  paid  had  no  reasonable  cause  to  be- 
lieve that  a  preference  was  intended.  1040. 
A    foreign    involuntary    assignment  in 
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bankruptcy  held  entitled  to  precedence  over 
tlie  claim  of  the  assignor  to  share  as  next 
ol  kin  in  the  personal  estate  of  decedent. 
173.  A  trustee  in  bankruptcy  who  seeks  to 
re«orer  the  bankrupt's  property  in  an  action 
which  tlie  latter  might  have  prosecuted  but 
for  the  bankruptcy,  held  not  bound  to  all^e 
insufficiency  of  assets  to  pay  liabilitieii. 
3S0.    See  also  Bupra,  I.,  Taxes. 

Gift  or  will.  An  instrument  promising 
for  value  received  to  pay  a  certain  amount 
to  a  certain  person  if  collected  in  the  tat- 
ter's lifetime  held  not  void  either  as  an  at- 
tonpt  by  the  latter  to  dispose  of  property 
at  her  death  without  the  required  formali- 
ties, or  as  an  attempted  gift  without  a  de- 
livery. 1239. 

Champerty.  A  contract  by  an  attorney 
for  a  ccmtingent  fee,  with  a  stipulation  that 
the  client  shall  not  compromise  or  settle  his 
claim  without  the  attorney's  consent,  held 
champertous  and  voidable  at  the  client's 
option;  and,  further,  that  its  illegality  is 
available  a*  a  defense  in  any  action  against 
a  third  party  which  Is  baaed  on  the  contract. 
443. 

Incapacity.  A  California  case  htAdi 
that  equi^  will  set  aaide  a  sale  of  property 
obtained  from  a  person  while  incapacitated 
by  intoxicaticA,  where  the  conrideration  was 
groBSly  inadequate.  1066. 

Parol  contract.  Parol  evidence  held  in- 
admissible to  show  that  the  proper  con- 
sideration for  a  deed,  which  is  recited  to  be 
a  sum  of  money,  was,  in  addition  thereto, 
a  contract  to  build  a  pass  way  across  the 
property  conveyed,  since  the  effect  would  be 
to  establish  the  reservation  of  an  easement 
inconsistent  with  the  terms  of  the  deed. 
702. 

Public  contracts.  Statutory  authority 
to  contract  for  the  construction  of  county 
buildinga  held  to  include  authority  to  bind 
the  contractor  to  pay  claims  of  laborers  and 
materialmen,  although  such  contract  is  for 
their  benefit.  906.  Fraudulently  under- 
estimating the  work  to  be  done  under  a  con- 
tract for  public  work,  or  a  mutual  mistAke 
baaed  on  an  erroneous  estimate  by  the  public 
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of  the  contract  that  the  certificate  dull  aot 
rdease  the  contractor  from  the  obligation  tD 
perfonn  the  work  in  a  good  and  woitaiiia- 
like  manner.  2S1. 

Covenanta.  A  covenant  in  a  deed  thit 
"I  hold  said  premises  1^  good  and  perfect 
title,"  if  untrue,  held  broken  as  so<hi  u 
made,  so  that  a  right  of  acti<m  wiU  accrue 
at  once  thereon.  1178.  The  grantee's  right 
of  action  against  the  warrantor  for  breacli 
of  covenants  of  warranty  held  not  to  date 
from  the  time  the  deed  waa  delivered,  so 
as  to  be  barred  by  the  statute  of  limits- 
tions  at  the  end  of  six  yeara  thereafter. 
1195.  A  Wisconsin  case  holds  that,  in  case 
of  a  conveyance  of  land  with  full  covenants, 
there  being  an  outstanding  mortgage,  no 
action  lies  for  substantial  damages  in  sd- 
vance  of  an  eviction,  or  of  the  owner  of  the 
land  entitled  to  the  benefit  of  the  covenant 
paying  olT  the  encumbrance.  1189. 

BlUa  and  uates.  Uiving  one's  owa 
check  in  exchange.for  that  of  a  third  peracm 
held  to  make  one  a  holder  for  value  not- 
withstanding that  the  payment  of  the 
stranger's  check  is  refused  before  his  own 
check  has  been  negotuted  or  presented  for 
payment.  747.  The  holder  of  a  promissoiy 
note  payable  to  another  or  order  and  unin- 
dorsed held  to  be  the  real  party  in  intM^st, 
and>  as  sueh,  entitled  to  sue  tiiereon,  where 
the  consideration  passed  solely  between  the 
holder  and  maker,  and  note  waa  given 
to  another  person  solely  for  the  benefit  ol 
the  holder.  1118.  An  Or^n  case  holds 
that  a  bank  which  takes  without  indorse- 
ment from  its  cashier  negotiable  paper  in- 
dorsed to  him  without  designation  of  his 
fiscal  position  holds  it  subject  to  all  equities 
existing  in  favor  of  the  maker.  1105. 

Banks;  check.  A  Michigan  case  holds 
that  a  bank  cannot  justify  payment  of  a 
check  fraudulently  drawn  in  favor  of  a  fieti- 
tiotis  payee,  1^  the  fact  that  the  check  came 
to  it  through  other  banks  which  had  cashed 
it,  since  their  negligence  is  imputed  to  it. 
514.  A  contraiy  position  was  taken  by  th.* 
supreme  court  of  the  District  of  Columbia 
in  a  similar  case.    620.   A  bank  whidi 


engineer,  held  a  ground  for  a  cancelation  of  cashes  the  checks  of  a  eustmner  of  a  na- 


the  contract  at  the  instance  of  the  contract- 
or. 96. 

ConstrncUon  contract  One  emplo^od 
to  build  a  street  to  a  certain  level  held  en- 


tional  bank,  with  notice  that  the  latter 
bank  has  loaned  its  credit  to  the  customer, 
cannot  enforce  its  guaranty  to  pay  the 
check.   S26.   The  delivery  of  a  check  by  the 


titled  to  his  pay  when  he  has  constructed   payee  to  a  notaiy  for  protest,  which  is  un- 
the  street  to  that  level  according  to  apeciti- 
cations,  although,  because  of  the  action  of 
the  elements  or  the  nature  of  the  soil,  it 
subsequently  settles  below  that  level.  697. 

Architect's  certllicate.  An  architect's 
certificate  of  compliance  with  the  plans  and 
Hpecifications  of  a  building  contract  held  to 
estop  the  owner  from  disputing  such  compli- 
ance, so  far  as  it  is  not  within  the  exception 
17  L.R.A.(N.S.) 


necessaiy,  dou  not  relieve  the  drawee  from 
the  operation  of  the  section  of  the  negotiable 
instruments  law  that,  where  a  drawee  re- 
fuses to  return  the  bill  within  twenty-four 
hours,  he  will  be  deemed  to  have  accepted 
it  1268. 

Carriers.  A  sufficient  tender  of  live 
stock  to  a  carrier  for  shipmoit  held  to  have 
been  made  by  notifying  the  carrier  of  the 
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of  ears,  and  placing  and  keeping  the 
tiock  within  a  short  diatanee  of  th«  tta- 
>ioxt  in  (^wdience  to  the  station  agoit's  in- 
•  t^^zuctions.  327.  A  Kentucky  case  holds 
■hat  a  carrier  cannot  escape  liability  for  in- 
uxy  to  property  from  a  defective  car  be- 
s&tiBe  of  the  failure  sf  the  shipper  to  inspect 
-la«  car.  1034.  The  provisions  of  a  contract 
•wlierd^  a  shipper  of  sheep  assumes  all 
riak  of  damages  in  eonsequence  of  delay  in 
L  ransportatitm,  or  loss,  or  damage,  not  re- 
r««.alting  from  wilful  or  gross  n^ligence  of 
^he  carrier;  and  all  provisions  exoupting  or 
1  iniiting  the  liabili^  for  loss  or  damage  re- 
isulting  fron  failure  to  exercise  proper  eare, 

 ^beld  to  contravene  public  pcdicy,  and  to  be 

void.   028.    Noncfmipliance  by  the  shipper 
with  a  provision  in  a  bill  of  lading  relieving 
t^tie  carrier  from  liability  for  injury  to  prop- 
er rty  during  transportation  if  the  making  of 
a.  claim  is  delayed  more  than  thirfy  days 
&ft«r  delivery  of  the  property  held  to  be  a 
smatter  of  defense  which  will  be  waived  b^ 
failure  to  plead  it.   641.   When  a  trunk  is 
delivered  to  tiie  baggage  man  at  a  railway 
station  in  proper  season,  hdd  that  the  pas- 
senger has  the  right  to  require  that  it 
shall  be  carried  on  the  same  train  which  he 
takes.    1001.   Am  to  Uabilily  for  personal 
injuries,  tee  infra,  VL 

Inns.  That  no  facilities  for  supplying 
gueets  with  food  are  maintained  in  connec- 
tion with  a  house  in  which  furnished  rooms 
were  let  for  a  single  night  or  longer  time 
without  special  contract,  held  not  to  deprive 
the  house  of  its  character  as  an  hotel,  the 
keeper  of  which  is  liable  for  money  stolen 
from  a  gueat  without  negligence  on  the  part 
of  either  party.  1260. 

Insarance.  A  declaration  of  forfeiture 
held  not  necessary  to  terminate  tha  rights 
of  a  member  of  a  mutual-benefit  society  for 
nonpayment  of  dues,  where  the  by-laws  pro- 
vide that  any  member  shall  ipso  facto  for- 
feit his  membership  who  fails  to  pay  his  as- 
sessment for  thirty  days  after  notice.  240. 
A  Kansas  case  holds  that,  where  the  bene- 
ticiary  named  in  a  benefit  certificate  issued 
by  a  mutual-benefit  society  dies  before  the 
insured  member,  the  former's  heirs  cannot 
take  the  fund  by  inheritance.  1083.  The 
phrase  "death  suicide,  sane  or  insane," 
in  a  policy  of  life  insurance,  held  not  to  in- 
clude death  1^  the  act  of  the  assured  with- 
out any  mental  purpose  of  self-destruction. 
260.  The  report  of  the  medical  examiner 
that  the  applicant  is  a  fit  subject  for  insur- 
ance held,  under  a  statute  to  that  effect,  to 
estop  the  association  from  setting  up  in  de- 
fense that  the  certificate  never  took  effect 
because  the  insured  was  not  in  good  health 
subsequent  to  the  signing  of  the  applica- 
tion, under  a  provision  of  the  certificate  that 
it  should  not  become  operative  until  deliv- 
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ered  to  the  insured  while  in  good  health. 
1144.  Death  from  blood  poisoning  following 
a  slight  aecidmtal  abrasion  of  the  skin  held 
to  be  within  an  aceident-insaranee  policy 
against  bodily  injuries  sustained  through  ex- 
ternal, violent,  and  accidental  means  inde- 
peadentfy  ot  all  other  causes.  1011. 
Drowning,  although  not  accompanied  by  ex- 
ternal marks,  held  covered  1^  an  accident 
policy  insuring  against  personal  injury 
leaving  upon  the  body  external  marks,  where 
drowning  appears  in  the  lists  of  accidents 
insured  against,  and  a  separate  provision 
limits  the  liability  in  case  of  drowning,  in 
the  absence  of  eyewitnesses,  to  a  certain  per- 
oentage  of  the  face  of  the  policy.  714.  The 
burning  of  property  1^  insured  while  in- 
sane held  not  tie  absolve  the  insurer  from 
liability  in  the  abscncp  of  any  provision  to 
that  effect  in  the  policy.  180. 

Interest.  A  Kansas  case  holds  ttiat  th*- 
general  interest  statute  cannot  be  inter- 
preted to  impose  a  liability  upon  a  county 
for  Interest  upon  taxes  wrongfully  exacted 
from  a  taxpayer  over  his  protest.  65B. 

Payment.  A  New  Hampshire  case  re 
pudiatea  the  rule  generally  accepted,  that 
partial  payment  of  a  liquidated  indd>ted- 
ness  does  not  constitute  a  suf&olent  con- 
sideration for  the  discharge  of  the  whole 
debt.  1107.  But  a  Massachusetts  case,  ad 
hering  to  the  general  rule,  holds  that  a 
promise  by  a  mortgagee  upon  failure  of  thv 
net  proceeds  of  a  sale  of  mortgaged  prop- 
erty to  equal  the  debt,  to  take  less  than  the 
debt  in  full  discharge  of  it,  is  without  con- 
sideration and  void.  1208.  The  acceptance, 
by  an  agent,  of  a  debt  due  from  a  third 
person  to  the  former's  principal,  held  not  to 
constitute  payment.  606. 

Principal  and  surety.  An  administra- 
tor held  to  have  no  authority  to  enter  into  a 
binding  contract  for  the  extension  of  time 
on  a  note  executed  by  his  intestate,  so  as  to 
release  sureties  thereon.  1122. 

Sale.  One  who  buys  an  ice  plant  with 
knowledge  that  its  operation  had  been  aban- 
doned because  its  output  did  not  equal  its 
capacity,  and  after  having  full  opportunity 
to  investigate  its  condition,  held  not  entitled 
to  avoid  paying  the  purchase  price  becaude 
the  vendor  ntated  that  with  some  repairs  it 
would  turn  out  about  a  certain  amount  per 
day.  240.  That  goods  bought  in  another 
state  for  resale  are  fraudulently  marked  nn 
to  quality  so  as  to  make  them  unsalable 
under  a  statute  of  the  state  where  the  order 
was  given,  held  not  to  authorize  the  pur- 
chaser to  rescind  the  contract  and  ro'urn 
them  to  the  seller,  If  they  comply  with  the 
order  as  given.  1110.  Goods  procured  by 
an  insolvent  merchant  by  fraudulent  repre- 
sentations as  to  his  financial  standing,  with- 
out any  intention  of  paying  for  them,  held 
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not  to  pass  by  his  asBignmeat  for  the  benefit 
of  his  creditors,  or  to  bia  assi|^e«  in  bank- 
ruptcy. 1032.  Misrepresentation  as  to  the 
amount  an  order  for  a  specified  number  of 
steel  bars  at  a  specified  price  per  pound  will 
coma  to,  held  not  a  ground  for  avoiding  the 
sale,  where  there  is  no  trust  relation  between 
the  parties,  and  the  buyer  is  experienced  in 
the  business  and  can  easily  ascertain  for 
himself  what  the  steel  will  weigh,  and  there- 
fore what  it  will  cost.  410.  A  manufac- 
turer of  a  beverage,  whose  sales  agent  repre- 
sents that  it  is  not  alcoholic  and  not  sub- 
ject to  license  tax,  and  binds  his  employer 
to  make  good  any  sum  which  the  purcha^r 
may  be  required  to  pay  because  of  its  alco- 
holic nature,  held  bound  to  allow  on  the 
purchase  price  the  amount  paid  by  the  pur- 
chaser as  a  tax  because  the  beverage  proves 
to  be  alcoholic.  193.  A  West  Virginia 
ease  holds  that  neither  an  action  for  goods 
bargained  and  sold,  nor  for  goods  sold  and 


delivered,  will  lie,  if  the  title  to  the  prop- 
erty has  not  paased  to  tlie  wdce.  807. 
An  oil  tank  for  the  storage  of  ml  bcU  to  bi 
within  the  rule  that  a  contract  for  tte  pio- 
chase  thereof  may  be  rescinded  tbe  pu- 
chaser  for  failure  to  furnish  one  of  the 
kind  and  quality  agreed  upon.  6M> 

Telegraphs.  An  Arkansas  case  holdi 
that  a  telegraph  company  cannot  escape  lis- 
bility  for  the  statutory  penalty  for  refus- 
ing to  transmit  over  ita  lines  a  telegniL 
reporting  the  neglect  of  an  employee,  on 
theory  that  it  was  an  improper  message. 
836. 

Unfair  competition.  One  other  Uu'i 
the  original  patentee,  manufacturing  repsii 
parts  for  a  machine  the  patent  on  which  hai 
expired,  held  not  bound  to  place  thereon 
anything  to  indicate  th^r  origin,  where 
there  is  no  attempt  to  palm  them  off  si 
made  by  the  patentee.  448. 


III.  CoBFCttATioiTB  AKD  Anoounom. 


Oorporatlonii.  A  statute  denying  to  a 
foreign  corporation  which  has  not  ennplied 
with  the  local  laws  the  right  to  maintain  an 
sat;on  ia  the  state  courts,  held  not  to  prerent 
its  defotdlng  an  action  brought  against 
it  there.  1117.  The  secretary-treasurer  of 
a  corporation,  who  is  also  its  manager,  held 
to  have  no  implied  authority  to  contract  for 
■MTvioes  oi  an  emj^oyee  for  a  term  eztendiog 


beyond  the  term  of  his  own  offiee  as  writ 
as  that  the  board  M  dlreeton.  177.  A 
statute  snbstituting  for  all  other  methods 
of  nnfoniing  tiie  indhUual  Uabilify  of 
stoeidioldeTs  an  actitm  to  be  Imni^t  by  a 
receiver,  hdd  not  to  impair  the  obligation  of 
contracts,  In  its  application  to  atoekholden 
who  beoaine  aoch  prior  to  ita  enaetmcBt 
779. 


IV.  DoHESTio  Relations. 


See  supra,  I.,  Conflict  of  Laws. 

Capacity  of  married  woman.  An  Ida- 
ho case  holds  that,  under  the  local  statute 
which  confers  upon  married  women  all  the 
privileges  of  contracting  in  relation  to  their 
separate  property  necessary  to  the  complete 
enjoyment  and  power  of  disposition  there- 
of, a  married  woman  has  no  authority  to 
become  surety  or  guarantor  for  the  debts  of 
others.  676. 


Commnnlty.  A  homestead  donation  en- 
tered by  a  man  and  wife,  the  title  to  whicb 
is  finally  secured  by  his  performance  of  the 
legal  requirements,  held  to  be  their  com- 
munity estate,  alUiough  before  expiration 
of  the  time  required  for  perfecting  the  title 
the  wife  dies  and  the  man  remarriea.  IK 


V.  FmuciABT  Relations;    Pebsonal  Cafacitt,-  Aoenct. 


Partners.  One  member  of  a  partner 
■hip  which  conducted  a  logging  buaineH  hdd 
not  entitled,  in  the  absence  of  an  agreement 
to  that  efTect,  to  a  greater  share  in  the  part- 
nership earnings  than  the  other  because  the 
latter  was  frequently  away  from  the  field 
of  operations,  and,  in  consequence,  the  for- 
mer did  the  greater  amount  of  the  work  in 
connection  with  the  firm's  btuiness.  884.  A 
Georgia  case  holds  that,  under  its  Civil 
Code,  one  member  of  a  commercial  partner^ 
17L.R.A.(N.S.) 


ship  can  bind  It  by  signing  his  name  to  t 
promissory  note  under  seal  in  the  oourse  of 
business  of  the  partnership.  S60. 

Principal  and  afrent.  Where  an  accent 
acta  for  both  parties  in  making  a  contract 
requiring  the  exercise  of  discretion,  the  con- 
tract is  contrary  to  public  policy,  and  void- 
able in  equity  upon  the  application  of  either 
party.  622.  Evidence  that  a  husband  fre- 
quently signed  checks  on  his  wife's  account, 
with  her  knowledge  and  consent,  held  con- 
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petent  on  the  issue  whether 
Ageat,  with  authority  to  sign  her  name  to 
■a.  check  upon  her  bank  account.  219. 

£:xecutorB  and  administrators.  The 
bona  Ade  payment  of  an  indebtedness  to  an 
Administrator  to  whom  letters  bad  been  regu- 
larly issued  held  a  legal  discharge  of  the  in- 
debtednesB,  notwithstanding  the  subsequent 
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he  was  her  appointment  of  an  executor  under  a  will 
that  had  been  discovered  and  presented  for 
probate  prior  to  such  payment.  878. 

Brokers.  A  real-estate  bn^er  held  with- 
out authority  to  execute  a  contract  of  sale 
which  shall  be  binding  on  one  who  places 
real  estate  in  his  bands  for  sale,  unless  such 
authority  is  specially  conferred.  210. 


VL  Tons;    NXOUOKNOB;  NUIBANOES. 


Strike;  ptoketlnc.  A  oomhina1i(Hi  of 
employees  to  compel  the  employer  to  pennit 
representatives  of  a  union  to  aidjust  all  dif- 
ferences between  emplt^r  and  employees, 
and  to  enforce  compliance  with  the  decision 
by  a  strike  on  the  part  of  all,  held  to  be  il- 
legal. 162.  A  Georgia  i^e  holds  that  strik- 
ing workmen  may  be  enjoined  from  the 
keeping  of  patrols  around  their  former  on- 
ployer's  business,  where  such  patrols  resort 
to  intimidation  or  any  manner  of  coercion 
to  prevent  othera  from  entering  into  or  re- 
maining in  the  service  of  Uie  employer. 
S48. 

Exhiblti^m.  A  student  association  oi 
a  university  held  liable  for  injuries  to  a 
patron  through  the  eollapse  of  a  negligently 
constructed  stand  erected,  through  one  of  Its 
directors,  upon  the  athletic  field.  234. 

Landlord  and  tenant.  The  lessee  of  a 
room  in  a  tenement  building  held  not  en- 
titled to  complain  that  the  common  pas- 
sageways are  not  lighted  in  the  nighttime, 
in  the  absence  of  any  agreement  on  the  part 
of  the  landlord  to  light  them.  028.  The 
owner  of  a  wharf  which  collapsed  while  be- 
ing put  to  the  use  for  whidi  It  was  intended 
held  responsible  for  injuries  to  a  guest  or 
visitor  of  the  lessee  of  the  wharf.  IIQI. 
A  landlord  held  not  liable  for  injuries  to 
a  tenant  by  shutting  off  heat  after  the  ten- 
ant is  in  arrears  for  rent,  where  the  lease 
provides  for  forfeiture  in  ease  of  nonpay- 
ment of  rent,  and  for  re-entty  by  the  use  of 
such  force  as  is  necessary;  in  which  event 
no  action  shall  be  brought  by  the  tenant. 
«T2. 

Dangerous  premisea.  A  railroad  com- 
pany held  not  liable  to  a  guest  in  a  hotel 
adjoining  its  property  for  failure  to  light 
or  guard  a  retaining  wall  between  the  prop- 
erties, over  which  the  guest  falls  while 
wandering  about  the  hotel  grounds  in  the 
night  on  business  of  his  own.  916.  The 
owner  of  a  building  held  to  owe  no  duty  to 
a  police  officer  who  accompanies  an  express 
wagon  to  the  building,  to  protect  it  fr«n 
strikers,  except  to  refrain  fnnn  wilfully  or 
wantonly  injuring  him.  776. 

Elevators.  The  owner  of  an  elevator  in 
a  business  house  held  not  liable  for  injuries 
to  an  infant  from  falling  down  tlie  elevator 
17L.R.A.(N.S.)  81 


shaft,  unless  he  oame  upon  the  premises  by 
invitation,  express  or  implied.  136.  The 
owner  of  a  building  held  not  liable  for  in- 
jury to  one  using  its  elevator  to  deliver  mer- 
chandise therein,  by  Its  fall  due  to  a  latent 
defect  in  a  bolt  imi>edded  in  a  beam,  which 
had  been  put  in  by  a  competent  worlnnan  in 
repairing  the  elevator,  the  elevator  repairs 
having  been  approved  by  a  casualty  com- 
pany and  official  public  inspectors.  104. 
See  also  supra,  I.,  Municipal  Corporations. 

Dnty  to  slcic  person.  The  owner  of  an 
apartment  building  who  insisted  on  the  re- 
moval of  a  relative  of  the  janitor  who  had 
become  ill  with  an  infectious  disease  while 
temporarify  in  the  janitor's  apartments  held 
not  liable  for  an  aggravation  of  the  illness 
due  to  the  excitement  attending  the  removal, 
where  the  patient  was  not  confined  to  bed, 
and  there  i3  nothing  to  show  that  she  might 
not  with  comparative  safety  have  been  taken 
home  in  a  cab,  or  that  the  owner  had  any 
knowledge  as  to  her  pecuniary  ability  to 
procure  one,  or  that  he  might  have  inferred 
tiiat  the  disease  would  be  aggravated  1^ 
the  removal.  610. 

Animals.  One  held  to  be  tiie  keeper  of 
a  dog,  within  a  statute  making  such  keeper 
liable  for  the  value  of  sbeep  killed  Yny  a  dog, 
where  the  dog,  wil^  his  knowledge  and  con- 
sent, was  owned  his  daughter,  who  lived 
with  and  kept  house  for  him.  431. 

Physicians  and  Burgeons.  A  physi 
cian  held  not  relieved  from  liiOiility  for 
burning  a  patient  by  the  use  of  the  X-ray 
by  the  fact  tlut  she  quit  his  treatment  be- 
fore be  was  willing  she  should  do  so,  or  that 
she  neglected  to  follow  ins^ctions  as  ti> 
use  and  care  of  the  affected  part.  1242. 

Independent  contractors.  The  work 
of  burning  a  fire  guard  along  a  railroad 
right  of  way  held  to  be  a  part  of  the  opera- 
tion of  the  railroad,  so  tliat  the  railroad 
company  cannot,  by  delegating  the  work  to 
an  independent  contractor,  avoid  the  lia- 
bility placed  upon  it  by  statute.  788. 
That  work  is  paid  for  "by  the  job,"  and 
that  the  person  doing  the  same  has  power 
to  employ  assistants  to  be  paid  by  himself, 
while  tending  to  show  that  he  is  an  inde- 
pendent contractor,  held  not  to  be  con- 
clusive on  that  point,  and  to  yield  if  it  ap- 
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pearl  that  he  !•  nerely  working  imdur  a 
general  employment  having  no  daminion 
or  control  over  the  premieee,  and  is  sab- 
jeet  at  all  timei  to  the  order  of  the  employ- 
er ae  to  when  and  how  he  shall  work  and 
the  results  to  be  accomplished,  and  is  sub- 
ject to  discharge  at  any  time.  370. 

Master  auid  aerrant.  A  servant  hdd 
not  to  assume  the  risk  tram  abaenoe  ol 
fttftenings  on  a  trapdoor,  which  might  have 
been  placed  oB  the  ni^rside,  which  he 
never  had  occasion  to  examine.  76.  The 
closing  ol  a  switdi  held  not  part  of  the 
master's  duty  which  cannot  be  delated. 
M2.  The  duty  of  keeping  in  place  a  box 
inclosing  a  sluft  where  it  runs  through  a 
dressing  room  for  employees,  held  non- 
delegable. 568.  A  master  held  liable  for 
injury  to  an  onployee  due  to  his  failure  to 
furnish  a  suitable  number  of  servants  to  do 
the  work  required  of  them.  778.  One  em- 
pl<^ed  to  paint  cars  in  a  large  car-manu- 
facturing plant  requiring  various  and  dis- 
tinct branches  of  labor,  who  works  under 
the  general  paint  foreman,  held  not  a  fellow 
servant  of  the  switching  crew  employed  and 
superintended  by  the  general  superintend- 
ent to  move  cars  as  the  exigencies  of  the 
work  require,  over  whom  the  paint  for^an 
has  no  authority.  292.  A  servant  in  the 
employment  of  a  general  anployer,  and 
servants  of  his  subcontractor,  or  of  an 
independent  contractor,  held  not  fellow 
servants,  unless  the  circumstances  show 
that  the  servant  submitted  himself  to  the 
control  of  another  person  than  hia  proper 
master,  and  either  expressly  or  impliedly 
consented  to  accept  that  person  as  his 
master  for  the  purpose  of  the  common  em- 
ployment. 334.  A  street  railway  company 
held  not  within  a  constitutional  provision 
abolishing  fellow-servant  rules  as  to  em- 
ployees of  a  "railroad  company."  117. 
The  defense  of  eontributory  n^Iigence  held 
not  barred  by  a  statutory  provision  that 
continuance  of  a  servant  in  his  emploj'ment 
with  knowledge  that  the  employer  has 
failed  to  guard  his  machinery,  as  required 
by  law,  shall  not  operate  as  a  defense  to  an 
action  for  injuries  due  to  such  omission. 
904.  The  owner  of  a  cart  which  the  driver 
is  trying  to  repair  in  a  ptAlic  street,  after 
raising  the  pole  into  the  air,  held  liable  for 
the  act  of  a  stranger  whom  the  driver  calls 
to  his  assistance,  in  negligently  causing  the 
pole  to  fall  upon  one  looking  into  a  shop 
window  near  by.  082. 

Contributory  Diligence.  An  ordinari- 
ly bright  and  intelligent  boy  twelve  years 
old,  living  in  a  city  in  whidi  electric-light 
and  power  wires  are  in  constant  use,  and 
who,  having  knowledge  of  the  danger,  but 
not  of  its  extent,  purposely  takes  hold  of 
such  a  wire  in  order  to  obtain  a  shock, 
17  L.R.A.(N.S.) 
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bsld,  as  a  matter  of  law,  to  bs  gu&j  d 
contributory  negligence.  436. 

Xast  clear  chanoe.  The  negligmR  oi 
one  in  attempting  to  drive  across  a  ttm- 
railway  track  in  front  of  a  car  Wd  not 
the  proziraate  cause  ol  faia  injmy,  ii,  npn 
seeing  his  design,  the  mototman,  beisme  «f 
his  inocperiene^  became  confused,  telesKd 
the  brake,  and  caused  the  ear  to  iacRsic  iu 
speed  so  that  it  atmek  the  wagon,  which  i; 
would  not  have  done  if  be  had  used  eidi- 
nary  eare.  707. 

Imputed  neBllcence.  An  owner  of  cot 
ton  who  left  it  with  a  compress  eampuj  to 
be  bailed  held  not  chargeable  with  the  Iti 
tar's  negligence,  so  as  to  prevrat  him  from 
recovering  against  a  railroad  oonpftn) 
whose  n^ligence  combined  with  that  of  the 
compress  c<Hnpai^  occasioned  the  loss.  163. 

Highways.  A  pedestrian  held  negligent, 
as  a  matter  of  law,  especially  oa  a  eleir 
day,  tf,  with  nothing  to  (ri>struct  her  viiiM. 
she  stumbles  over  a  plaoe  in  the  sidevslk 
where  one  paving  stone  in  raised  4  inehit 
above  the  adjoining  one,  that  fact  bans 
well  known  to  her.  194.  The  abottiug 
proper^  owner  held  liable  for  an  injur;  tu 
a  pedestrian  in  falling  over  a  flovering 
constituting  an  obstruction  which  wu 
placed  1^  an  indepoident  contractor  orn  ft 
repaired  sidewalk,  without  signsls  or 
guards.  7S8. 

Kispttal.  A  hospital  maintained  by  ■ 
railroad  for  the  benefit  of  emplojeea,  to 
which  tii^  are  required  to  contribute,  hel<! 
not  a  eluuitable  institution  witiiin  the  nif 
which  exempts  aneh  institutions  from  hi- 
bitity  for  n^igenee.  1167. 

Knlaauoe.  Unavoidable  noises  resoltios 
from  the  operation  of  an  ice  plant  con- 
struoted  under  a  municipal  permit  held  to 
furnish  no  basis  for  enjoining  its  opcratioo 
as  creating  a  private  nuisance.  28T. 
Sbintaining  a  stable  In  a  state  of  un 
cleanliness,  and  permitting  the  horses  1« 
be  brought  in,  in  the  nighttime,  and  the 
drivers  to  use  loud  and  profane  langusge,  so 
that  the  sleep  of  neighboring  occupants  is 
disturbed  and  their  healUk  impaired,  held  to 
be  a  nuisance.  102S. 

Carrlws.  A  railroad  company  held  li- 
able for  an  injury  tu  a  passenger  by  ^ 
jerking  of  the  train  in  starting  while  lie 
was  standing  on  the  platform  awaiting  u 
opportunity  to  alight  aHer  the  trsin  hstf 
stopped  at  his  station,  the  cars  standing 
moving  on  parallel  tracks  so  close  to  his 
train  that  any  attempt  to  use  the  ps>s>?' 
way  between  them  was  not  unlikely  io  ^ 
suit  in  injury.  179.  A  Wisconsin  es» 
held  that  freedom  from  contributoiy  n^U- 
gence  could  not  be  declared,  as  a  matter  of 
law,  where  a  passenger  injured  by  a  trai" 
going  into  a  washout  voluntarily  rode  on 
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the  platfonn  of  a  f&at-moving  train,  in  the 
niglittime,  in  the  midst  of,  or  soon  after,  a 
rain  storm,  when  there  was  room  inside  the 
car,  no  one  inside  the  car  being  injured. 
158.     A  Cfuiductor  held  bound  to  exercise 
tbe  hij^hest  degree  of  care  possible  to  pre- 
vent a  child  from  alighting  friHn  a  moving 
car  where  she  has  become  frightened  and 
frenzied  by  the  negligence  of  the  carrier's 
employees  in  carrying  her  past  her  destina- 
tion.   101.    A   street-car    passenger  who, 
upon  reaching   the   transfer  point  and  in 
obedience  to  the  conductor's  demand,  gets 
off   the  car,  but  continues  to  demand  a 
transfer,  held  not  to  have  lost  his  right  as 
a  passenger,  so  as  to  absolve  the  company 
from  liability  for  an  assault  upon  him  by 
the  conductor  growing  out  of  the  altercation 
over  the  transfer,    763.    A  street  car  com- 
pany held  not  liable  for  an  assault  by  its 
motorman  upon  a  passenger  who  has  left 
the  car  to  stop  a  tight  between  the  con- 
ductor and  a  person  who  has  been  ejected 
from  the  car.  770. 

Street  railway.  A  Maryland  case  holds 
that  negligence  cannot  be  imputed  to  a 
street  car  company  men^ly  because  the 
wheel  of  a  carriage  passing  along  the  street 
falls  into  a  cable  slot  978. 


Railroads.  A  Michigan  case  discusses 
the  question  as  to  the  right  of  one  about 
to  cross  a  railroad  track  to  rely  upon  train 
schedules,  as  affecting  the  question  of  con- 
tributory negligence  in  failing  to  look  in 
both  directions  for  a  train.  1253.  A 
traveler  about  to  cross  four  railroad  tracks 
covering  a  distance  of  only  49  feet  held  to 
exercise  proper  care  if  he  stops,  looks,  and 
listens  before  venturing  upon  the  first 
track,  without  repeating  the  precaution 
with  each  of  the  successive  tracks.  505. 
Running  a  train  through  a  town  where 
persons  are  reasonably  to  be  expected  on 
the  track,  without  sufficient  notice  of  its 
approach,  and  at  such  a  speed  that  those  in 
charge  of  it  are  powerless  to  accomplish 
anything  to  avoid  injury  after  seeing  a  per- 
son on  £he  track,  held  negligence.  224. 
Charter  authority  to  enact  and  enforce  all 
local,  police,  sanitary,  and  other  reflations 
which  do  not  conflict  with  general  laws,  held 
to  empower  a  municipality  to  require  rail- 
roads running  through  its  limits  to  adopt 
such  precautions  as  to  speed  of  trains 
crossing  its  streets  as  may  be  needed  lor  the 
aadety  of  the  public.  561. 
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Ohattel  mortgage.  The  burden  held  to 
be  upon  the  mortgagee,  under  a  chattel  mort- 
gage on  domestic  animals  which  expressly 
covers  the  increase,  to  establish  that  snch 
increase  wae  conceived  before  the  mortgage 
was  given,  ia  an  action  involving  the  right 
to  the  possession  of  Vke  increase  as  between 
such  mortgagee  and  a  creditor  of  the 
mortgagor.  203. 

Liens.  The  constitutional  provision 
against  special  legislation  held  violated  by 
a  statute  providing  for  the  enforcement  of 
mechanics'  liens  against  the  property  of 
public  service  corporations,  not  1^  writ  of 
levari  facias,  aa  in  tbe  case  of  liens  against 
other  property,  but  by  special  fieri  facias, 
which  seizes  the  property  as  a  whole  so  as 
not  to  stop  the  operation  of  tbe  eoiporatlon 
and  defeat  its  object.  884. 

tjevj  and  selsnre.  The  interest  of  a  les- 
see under  a  lease  for  a  term  of  years  of 
real  estate  held  not  subject  to  sale  under 
an  execution  at  law  against  him,  notwith- 
standii^  that  he  has  an  option  to  purchase 
the  leased  property  for  a  stipulated  amount, 
and,  in  the  event  of  failure  to  exercise  the 
option,  is  to  be  paid  one  half  of  the  value 
of  the  improvements  he  has  made  on  the 
property.  841.  A  debtor  who  sells  all  his 
nonexempt  property  and  starts  to  remove 
to  another  state  held,  while  he  is  on  his 
war,  but  yet  within  the  state,  to  be  a  "resi- 
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dent  of  the  state"  within  the  exempUon 
laws.  090. 

fixtures.  The  execution  of  new  lease 
in  which  the  tenant  does  not  expressly  re- 
serve fixtures  or  improvements  erected  1^ 
him  under  a  preceding  lease  held  not  to  de- 
prive him  of  the  ri^t  to  ronove  themi. 
1136.  A  gas  stove  and  widow  shades  run- 
ning on  rollers  attached  1^  the  owner  to  his 
dwelling  house  designed  for  a  single  family, 
held  not  fixtures  which  will  pass  with  a 
mortgage  of  the  realty.  699. 

Elasement.  The  absence  of  a  construct- 
ed track  for  teams  to  a  road  on  which  a 
grant  of  land  is  bounded  held  not  sufficient 
to  give  the  grantee  a  way  of  necessity  over 
remaining  land  of  the  grantor.  1018. 

Dower.  The  provisions  of  a  statute  that 
a  jointure  is  a  bar  to  dower  held  ordinarily 
not  to  deprive  the  intended  wife  of  power  to 
bar  her  dower  by  any  other  fonn  of  ante- 
nuptial contract.  860.  An  Oregon  case 
denies  the  power  of  the  l^islature  to  en* 
large  dower  rights  of  the  widow,  as  i^ainst 
the  rights  of  one  who  had  previously  con- 
tracted for  a  judgment  lien  on  the  hus- 
band's property,  althou|^  the  judgment  was 
not  actually  entered  until  after  the  statute 
was  passed.  S19.  A  wife  held  entitled  to 
redeem  from  a  foreclosure  »ale  of  her  hus- 
band's land  during  his  life;  and,  further, 
that  a  purchaser  of  the  husband'a^terMtL 
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subsequently  to  a  divorce  of  the  parties  is ' 
subject  to  a  lien  on  the  land  in  favor  of  the 
wife  for  the  amount  she  paid  to  redeem, 
with  interest,  less  the  net  value  of  the  use 
of  the  land  while  it  was  in  her  possessioo. 
OSl. 

Gtfts.  A  delivery  sufficient  to  pass  title 
to  a  savings  bank  account  held  to  be  shown 
by  the  delivery  to  one  having  possession  of 
tlie  book  as  bailee,  of  an  order  on  the  bank 
to  pay  the  account  to  bim,  accompanying  a 
parol  gift  of  it,  and  followed  by  a  holding 
of  the  book  by  donee  as  owner.  181. 

Fraudulent  conveyanfies.  A  transfer 
by  an  insolvent  debtor  of  all  his  assets  to 
an  insolvent  corporation  organized  by  him, 
held,  under  the  circumstances  is  the  case, 
including  the  fact  that  he  was  to  be  re- 
tained as  president  and  manager  of  the 
corporation  at  a  salary,  to  be  fraudulent 
and  void  as  to  his  creditors  not  assenting 
thereto.  310. 

Life  tenant.  A  sale  of  a  remainder  in- 
terest at  what  it  would  be  worth  if  the  life 
tenant  were  in  good  health  held  \-oidable  for 
fraud,  where  the  purchaser,  knowing  tiiat 
the  life  tenant  was  on  his  deathbed,  sought 
the  remainderman  and  ga\e  a  misleading 
answer  to  a  question  as  to  the  life  tenant's 
health,  with  the  object  of  affirmatively  de- 
ceiving him  and  thereby  procuring  the 
trade.  284. 

Wills.  A  promise  not  to  contest  a  will, 
by  one  who  in  good  faith,  for  a  cause  which 
did  not  appear  to  him  to  be  vexatious  or 
frivolous,  had  intended  to  do  so,  held  a 
sufficient  consideration  for  a  promise  to  let 
him  share  in  the  estate,  without  the  neces- 
sity of  showing  that  he  had  reaaonable 
cauae  to  believe  that  he  had  a  fair  chance 
of  success  in  the  contest;  and,  further,  that 
a  contract  between  next  of  kin,  that  each 
shall  have  a  certain  portion  of  the  estate, 
does  not  amount  to  an  agreement  to  divide 
tlie  estate  without  probating  the  will. 
1039.  A  Kentucky  case  upholds  a  letter 
written  by  a  man  sentenced  to  death,  three 
days  before  execution,  as  a  will.  1126.  In 
an  action  to  contest  a  probated  will  the 
burden  of  proof  to  explain  an  erasure  in  the 
will  held  not  to  be  upon  the  defendant  in 
the  first  instance.  184.  A  will  held  not  to 
have  been  signed  at  the  end  thereof  by  the 
testatrix,  where,  though  the  blank  for  the 
testimonium  clause  was  filled  out,  the  line 
immediately  following  the  same  for  the 
signature  of  the  maker  was  left  blank,  al- 
though the  testatrix's  name  was  written  in 
the  attestation  clause  which  immediately 
followed  the  teatitnotuum  clause.  353.  Un- 
due influence  in  the  making  of  a  will  held 
not  inferable  from  the  moe  imet  that  it  was 
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in  favor  of  one  with  whom  the  testator  bird 
maintained  illicit  relations,  and  vu  con- 
trary to  his  expressed  intention  of  leanng 
the  property  to  a  dependent  sister  who  hid 
cared  for  him  in  his  youth.    477.  A  deviit 
to  testator's  children  and  their  perwiui  tad 
lawful  heirs  held  to  create  a  fee  in  the 
children,  the  words  "personal  and  Isviul 
heirs"  not  being  equivalent  to  "heirs  of  tk* 
body"  BO  as  to  create  an  estate  taiL  10T9 
An  Illinois  case  holds  that  a  bequest  of  i 
life   estate   for   the   benefit   of  testator'' 
daughter,  with  remainder  to  her  childm 
under  conditions  rendering  the  remainder 
void  under  the  rule  against  perpetuitit- 
may  be  upheld.    216.    A    West  Virginii 
case  holds  that,  in  a  grant  for  the  use  and 
benefit  of  a  wife  and  children  by  its  terTc- 
declaring  it  to  be  a  provision  for  the  famil; 
any  manifest  indications  which  support  ib' 
reasonable  construction  of  a  life  estate  ir 
the  wife  with  remainder  to  the  children  uil^ 
be  followed,  and  that  construction  given 
so  that  after-born  chiUren  may  take,  ana 
so  that  the  life  tenant  may  have  sufficivQt 
income  to  support  the  children.  1215. 

Waters.  Grantees  of  specific  quantitit? 
of  water  flowing  from  an  artesian  well  M' 
to  take  in  the  order  of  the  grants,  so  tha: 
the  first  grantee  will  be  entitled  to  the  en 
tire  quantity  granted  to  him  although  thr 
B^ggreg&te  amount  granted  exceeds  the  sup 
ply.  647.  A  Minnesota  case  contains  ar 
interesting  discussion  of  the  relative  rights 
of  a  municipal  corporation  and  property 
owners  in  percolating  water.  650.  A  canti 
company  which,  under  statutory  authority, 
has  constmeted  and  maintained  for  morr 
than  forl7  years  a  channel  to  feed  the 
waters  of  a  lake  Into  its  canal,  held  entitlel 
to  abandon  and  close  tiie  channel,  tberebv 
causing  the  water  of  the  lake  to  seek  iu 
former  outlet,  witiiout.  liability  for  conw 
quential  injuries  to  lands  not  abutting  on 
the  channel,  but  which  have  been  relieved  bf 
it  from  a  burden  which  th^  formerly  bore. 
946.  The  owner  of  a  prior  right  to  msk* 
direct  application  of  appropriated  water  to 
irrigation  purposes  during  the  irrigation 
season  held  entitled,  to  the  extent  of  hii 
priority  in  volume  and  time,  to  store  it  ^^r 
later  use.  329.  The  making  and  filing 
a  plat  laying  out  a  town  site  upon  a  desert 
entry  held  not  to  dedicate  to  the  public  the 
water  used  upon  the  streets  and  allevs. 
under  a  water  right  subsequently  \oated 
and  acquired.  86.  A  municipal  corpon- 
■tion  held  not  entitled,  without  statutory 
authority,  to  ocnnpel  the  purchaser  of  prop- 
erty to  rents  for  water  ctmsumed 
his  vendor,  as  a  «mditio»  cmtinulng  &t 
supply.  928. 
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Abatement.  The  injury  to  the  husband 
-through  deprivation  of  his  wife's  aervicea  or 
matrimonial  companionahip  in  conaequence 
of  a  peraonal  injury  to  her,  held  not  within 
a,  statute  providing  that  actions  for  tort  or 
stssault,  "or  other  damages  to  the  person," 
shall  not  abate  by  death.  570. 

Death.  A  statute  giving  the  widow  a 
right  of  action  for  the  negligent  killing  of 
her  husband  held  to  operate  in  favor  of  a 
nonresident  alien.  964. 

f:iectlon  of  reraedles.  Bringing  an  ac- 
tion to  recover  the  value  of  timber  cut  from 
land  by  a  trespasser  held  to  bar  a  subse- 
quent action  to  recover  for  the  trespass. 
280. 

Damaces.    Damages    for    personal  in- 
juries to  a  pregnant  woman  held  to  in- 
clude  compensation   for  mental  suffering 
because  of  probable  deformity  of  the  child, 
as  well  as  for  disappointment  at  the  birth 
of  a  deformed  child,  but  not  for  sorrow  on 
account  of  the  child's  suffering  because  of 
the   deformity.    594.    A  Minnesota  court 
holds  that  the  pain  and  suffering  which  the 
mother  would  have  suffered  if  the  child  had 
been  born  in  the  natural  course  of  events 
cannot  be  deducted   from    the   pain  and 
suffering  occasioned  by  a  miscarriage  re- 
sulting from  defendant's  negligence.  698. 
Mental   suffering  held   not   presumed  to 
exist   for   deprivation   of  opportunity  to 
attend  the  funeral  of  one's  flrst  cousin. 
1002.    A  conductor's  refusal  to  listen  to 
a   passenger's   explanation   aa   to   a  spe- 
cial contract  that  he  should  be  let  off  at 
a  way  station  where  the  train  was  nut 
scheduled  to  stop,  held  evidence  justifying 
the  assessment  of  punitive  damages,  where 
the  passenger  was  compelled  to  leave  the 
train  at  the  last  regular  stop  before  his 
station  was  reached.    344.    The  rupture  ot 
an  artery  due  to  a  muscular  contraction  in 
attempting  to  avoid  injury  from  an  article 
which  falls  upon  one's  umbrella  held  to  be 
the  proper  basis  of  recovery  against  one  re- 
sponsible for  the  fall  of  such  article.  974. 
'fhe  measure  of  damages   for   carrying  a 
passenger  past  his  destination  held  to  be  a 
reasonable  sum  for  loss  of  time,  necessary 
expenses  incurred,  and,  in  addition  thereto, 
fair  compensation   for   inconvenience  ex- 
perienced, if  any.    1220.    One   failing  to 
perform  his  contract  to  erect  in  an  office 
building  an  elevator  which  will  work  at  its 
rated  capacity  held  not  liable  to  the  owner 
for  loss  of  rents  during  the  time  nnaatlB- 
factory  service  continues.  1130. 

Evidence.  Testimony  of  witnesses  who 
mode  a  peephole  into  a  saloon,  aa  to  what 
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they  observed  inside,  and  that  they  took 
some  articles  from  the  room  and  brought 
them  into  court,  held  not  inadmissible  in  a 
prosecution  for  illegal  liquor  selling,  as 
being  an  unreasonable  search  or  seizure,  or 
as  compelling  one  to  become  a  witness 
against  himself.  451.  A  mortality  table 
printed  in  a  law  book  held  not  admissible 
in  evidence  where  it  is  not  shown  to  have 
been  in  actual  use  for  the  purpose  for 
which  such  tables  are  intended,  or  to  have 
acquired  a  reputation  for  accuracy,  unless 
the  authenticity  is  established  by  competent 
evidence.  1138.  Parol  evidence  held  ad* 
missible,  as  against  a  purchaser  with  notice, 
to  show  that  an  unrestricted  indorsement  by 
a  bank  upon  a  note  was  made  to  facilitate 
collection.  838.  The  presumption  attach- 
ing to  a  second  marriage  of  a  person  held 
not  sufficient  to  overcome  direct  testimony 
of  himself  and  his  former  wife  and  dis- 
interested witnesses  that  the  first  marriage 
was  legally  solemnized.  960.  Evidence 
that  deceased  did  not  believe  in  a  Supreme 
Being,  offered  to  discredit  his  dying  declara- 
tion, held  not  inadmissible  because  it  re- 
lates to  a  time  a  year  before  his  death.  291. 
The  privilege  as  to  communications  to  an 
attorney  held  not  to  attach  to  statements 
made  by  him  or  testator  during  the  prep- 
aration of  a  will,  in  a  proceeding  to  con- 
test the  will  on  the  ground  of  coercion, 
duress,  and  undue  influence.  108.  A  letter 
bearing  a  typewritten  signature  held  ad- 
missible in  evidence  as  proof  of  the  receipt 
of  a  remittance  acknowledged  therein,  with* 
out  authentication  of  the  signature,  where 
it  was  sent  in  response  to  a  letter  contain- 
ing notification  of  the  remittance.  229. 
Evidence  of  the  vicious  acts  of  a  cow  on  the 
morning  after  she  has  indicted  injury  on  a 
person  held  not  inadmissible  in  an  action 
to  hold  her  owner  liable  for  the  injury  on 
the  theory  that  they  are  not  part  of  the  res 
gesta.  1233. 

Injunction.  A  Michigan  case  holds  that 
injunction  will  lie  to  prevent  threatened  re- 
peated wrongful  interference  with  the  at- 
tempt of  a  citizen  to  hunt  wild  fowl  upon 
the  public  navigable  waters  of  the  state. 
1230.  A  North  Carolina  case  holds  that  an 
abutting  owner  who  delays  seeking  an  in- 
junction against  the  operation  of  a  railroad 
in  the  street,  for  a  period  of  seventeen  years 
and  until  its  removal  would  seriously  affect 
public  interests,  will  be  denied  such  relief. 
949.  A  Colorado  case  holds  that  a  munici- 
pal corporation  may  be  enjoined  from  pro- 
ceeding to  enforce  its  order  to  close  a  club 
room,  based  upon  an  arbitraiy  em  parte  -le- 
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termination  that  the  furniBbing  by  the 
club  of  intoxicating  liquon  to  its  members 
violates  the  ordinance  against  dispensing 
such  liquors  in  the  city.  272. 

Mandamns.  A  student  held  entltied  to 
mandamus  to  compel  the  issuance  of  a  di- 
ploma to  him  by  a  medical  college  There  the 
deui  has  reported  to  the  directors  that  tiie 
relator  has  fulfilled  all  donands  ot  the 
inatitutiott  and  passed  all  enminations  so 
as  to  entitle  her  to  a  diploma,  and  the 
board  of  directors  has  arbitrarily  and  ca- 
priciouslj  refused  to  graduate  the  student 
or  issue  her  diplnna.  &80. 

Misconduct  ot  trial  Judge.  The  con- 
duet  of  the  trial  |adge  in  entering  tiie  jury 
room  in  the  absence  of  the  attorneys  at  the 
request  of  the  jurors,  after  they  had  retired 
to  deliberate  on  a  Tudiet,  and  communicat- 
ing or  conversing  with  them  in  reference  to 
the  case,  held  to  require  the  granting  of  a 
new  trial  in  a  criminal  case,  without  con- 
sideration of  the  question  whether  the 
oonTersation  was  prejudicial  or  noL  609. 

and  process.  An  error  in  the  mid- 
dle initial  of  a  defendant's  name  in  a  sum- 
mons served  hy  publication  held  fatal  to  the 
jurisdiction.  236.  A  statute  permitting 
service  of  process  by  publicaticot  on  do- 
mestic corporations  in  counties  where  the 
cause  of  action  arises,  but  in  which  tile 
corporation  has  no  representative,  held  not 
to  deprive  it  of  due  process  of  law.  324. 

Removal  of  caaees.  An  action  by  an 
employee  against  a  raUroad  emupuy  for 
person^  injuries,  held  removable  as  one 
arising  under  the  laws  of  the  United  States, 
where  the  Federal  statute  requiring  Hne  use 
of  automatic  couplers  is  relied  upon  to  de- 
feat the  assumption  of  risk,  although  the 
petition  states  a  good  cause  of  action  inde- 
pendently of  the  Federal  statute.  881. 

Holiday.  A  judgment  entered  on  a 
judicial  day  held  not  void  because  evidence 
was  taken  and  arguments  heard  without  ob- 
jection on  a  di^  which  had,  witiiout  knowl- 
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edge  of  the  court,  been  proeUaad  by  the 
governor  to  be  a  holiday.  257. 

Jotndw;  receiver.  An  niimn!  cue 
holds  that  the  receivers  of  a  railroad  c^ui 
pany,  who  are  jointly  and  severally  liibk 
for  a  personal  injury  caused  by  the  negli- 
gence of  themselves  and  another  tamjtuf, 
may  be  joined  with  the  latter  in  an  tdioB 
by  the  injured  person  for  damages.  8^ 

Limitation  of  actions.  An  action  iui 
damages  for  overflowing  lands  by  the  era- 
tion  and  maintenance  of  a  milidam  which  is 
a  permanent  structure,  held  barred  unless 
brought  within  two  years  next  after  the 
damages  are  flrst  sustained.  20S.  That 
money  is  obtained  by  fraud  held  not  to  pre- 
vent the  running  of  the  statute  of  Itmiti- 
tions  against  an  action  to  recover  it  back, 
from  the  consummation  of  the  transaction, 
unless  investigation  is  prevented  by  affinna- 
tive  acts  on  the  part  of  tiie  wrongdoer,  men 
silence  not  being  sufficient.  600.  So,  in  the 
absence  of  fraudulent  concealment,  the  stat- 
ute of  limitations  held  to  begin  to  run 
against  a  claim  upon  an  attorn^  for  money 
collected  by  him,  from  the  time  the  mon^ 
should  have  been  paid  over,  which  is  with- 
in a  reasonable  time  after  collection.  667. 
The  statute  held  not  to  run  against  liabil- 
fm  an  open  bank  account  before  demand 
of  payment  by  the  depositor  or  refusal  to 
pay  on  his  order.  994.  The  phrase  "hu 
arisen  in  another  state,"  in  a  statute  pro- 
riding  that,  when  a  cause  of  action  hs* 
arisen  in  another  state,  and  is  barred  1^  the 
laws  thereof,  an  action  shall  not  be  main- 
tained against  him  in  "this"  state,  held  to 
refer  to  tiie  state  in  which  the  foreign  con- 
tract is  to  be  paid  or  discharged,  and  to 
have  no  application  to  an  intermediate 
state  through  which  the  debtor  may  subse- 
quently travel,  or  in  which  he  may  reside 
for  a  sufficient  time  to  bar  an  action  under 
the  law  of  that  state.  472.  See  also  supra, 
II.,  Covenants. 


IX.  Cbdohai,  Law  and  Pucmn. 


Suspension  of  civil  rights.  The  sus- 
pension of  the  civil  rights  of  a  person  sen- 
tenced to  the  penitentiary  for  a  term  less 
than  life  held  to  begin  at  the  date  of  his 
imprisonment  under  sentence.  502. 

Ordinance  and  statute.  A  municipal 
ordinance  providing  for  the  punishment  of 
anyone  maintaining  or  participating  in  a 
gambling  game  held  not  superseded  by  a 
subsequent  statute  making  the  carrying  on 
of  a  gambling  game  a  felony.  49. 

Confessions.  Confessions  or  inculpa- 
tory statements  elicited  on  the  examination 
before  the  coroner's  juiy  of  defendants 
J7L.R.A.(N.8.) 


charged  with  murder  held  not  admissible 
where  they  were  in  custody  at  the  time  of 
the  examination,  and  were  not  infonned 
that  they  were  not  compelled  to  testify. 
468. 

Assault.  The  owner  of  land  entitled  to 
immediate  possession  held  not  liable  as  for 
an  assault  upon  a  trespasser  thereon,  be- 
cause of  the  use  by  him  of  no  more  force 
than  is  necessary  to  expel  the  trespMser 
when  he  attempts  to  exercise  his  right  of 
entry.  46S. 

Burglary.  Opening  a  screen  door  held 
shut  by  springs,  with  the  intntt  to  oonmut 
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Ia.r«5«iqr*  Iield  a  brckkuig,  wifhin  the  mean 
ixigg  of  the  law  of  burglu7,  1100.  Pushing 
up  m  window  which  i«  held  down  by  its  own 
weight  only,  and  i«  left  open  enough  to  per- 
nxi^  the  inHrtion  of  a  hand  under  it,  so  as 
to  torn  an  aperture  large  enough  to  admit 
ozra*a  body,  held  a  raffleient  breaking  to 
constitute  burglary.  1102. 

Elxtraclltlon.  A  discharge  In  habeas  cor- 
pus from  custody  under  extradition  proeeed- 
insa  because  of  tiie  insuffloient^  of  the  in- 
dictment held  not  a  bar  to  the  prosecution 
of  aociued  upim  the  same  indictment  when 
sulwequently  arrested  in  a  jurisdiction 
where  the  indictment  was  found.  1247. 

Embeaalement.  Money  ddivered  by  one 
asent  to  another  to  be  carried  to  the  princi- 
pal held  to  be  the  subject  of  embezrionent 
by  the  latter,  idthough  the  contracts  of  ttie 
agents  require  each  to  report  to  the  prind- 
pal  on  his  own  aooount  for  moneys  received 
by  him.  581. 

Gambllnc.  Playing  cards  for  money  on 
m.  blanlnt  In  a  shed  as  an  attachment  of  a 
dance  held  not  to  warrant  a  conviction 
undar  a  statute  providing  that  any  pereon 
nrho  shall,  far  the  purpose  of  gaming,  ex- 
hibit ai^  gwnli^  table,  bank,  or  device, 
ahaU  be  guilty  of  felony.  1210. 

Homkdde.  One  assaulted  a  trespass- 
er wttii  a  deadly  weapon  when  within  a  few 
feet  of  hie  doorstep  held  entitled  to  meet 
force  with  force,  even  though  the  result  is 
the  deatii  of  his  adversary.  483.  One  held 
guilty  of  manslaughter  who  killed  another 
with  a  gun  intentionidly  pointed  at  him, 
although  it  was  believed  to  have  lieen  un- 
loaded, where  such  pointing  of  a  gun  is  by 
statute  made  a  misdemeanor,  and  the  gun 
had  not  been  handled  for  several  weeks,  so 
17  LJLA.(N.&) 


B£SUME. 
(Crzhmai,  Law  ahd  PBunioa.) 
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that  the  accused  was  culiwbly  negligent. 
306.  The  killing  of  a  motorman  by  shoot- 
ing him  held  not  reduced  to  manslaughter 
by  the  fact  that,  being  a  powerful  man,  he 
had  just  assaulted  a  smaller  man,  a  friend 
of  the  accused,  because  of  a  misunderstand- 
ing as  to  payment  of  the  fare,  where  the  as- 
sault had  ceased,  and  the  deceased  was  re- 
tiring from  the  eombat.  70S. 

Coneplraoy.  A  statute  punishing  by  in- 
prisomnent  a  conspiracy  to  violate  a  stat- 
ute of  the  United  States  held  not  inapplica- 
ble to  a  subsequent  statute  providing  for 
the  punishment  of  a  sidistantive  offense  by 
fine  only,  upon  the  theoi^  that  its  appli- 
cation would  indirectly  operate  to  subject 
the  vendor  to  punishment  not  warranted  by 
law,  or  that  the  former  statute  was  super- 
seded by  the  latter.  720. 

Confidence  game.  One  who  trades  to 
another  property  at  a  fictitious  and  great- 
ly exaggerated  value,  and  as  to  which  there 
is  no  evidence  that  he  had  title,  held  not 
within  the  protection  of  a  statute  against 
obtaining  property  means  of  the  confi- 
dence game,  so  as  to  render  one  guilty  who 
trades  worthless  securities  to  him  in  re* 
turn  for  such  property.  276. 

False  pretenses.  That  one  having  a 
check  which  he  induces  another  to  cash  does 
not  state  that  he  has  funds  in  bank,  or  that 
it  will  be  paid,  held  not  to  prevent  his  con- 
viction for  obtidning  money  by  false  pre- 
tenses if  he  knows  that  it  will  not  be  paid, 
and  draws  it  with  intent  to  defraud.  244. 

Bnnday.  To  keep  open,  manage,  and 
superinioid  a  theater,  and  sell  tickets  there- 
in, on  Sunday,  held  labor  within  the  Sun- 
day Uw.  1168. 
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(CaM  Note)  184 
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Note)  118T 
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gestetion  at  time  of  the  execution  of 
chattel  mortgage,  In  order  to  be 
covered  thereby  (Case  Note)  208 
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entitled  to  poeaesaloo  (CaM  Hota)  4W 
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Attempt  to  procure  violation  of  BlUns 
act      eon^dracy  (CaM  Note)  728 
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Note)  867 
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ooDtempt  (Oh  Note)  685 

Servant  of.  as  fellow  aerraBt  with 
•Brrant  of  enpioyer  (Case  Mote)  884 

CttatvMta. 

B7  corporation,  aee  Cobfobation*. 

Of  coonty,  see  CouHTiBe. 

Damaiea  for  breach  of,  see  DiiCAons. 

PanU  BsreemMit  to  eoutnict  priTate 
way  aeroaa  railroad  (Caae  Note)  702 

BV>r  compeneatlon  of  partner  for  special 
■ervicea  (Subject  Note)  409 

BSect  of  cbaoge  of  conditions  from 
natural  causes  after  completion  of 
eonstmctloa  contract  (Case  Note)  698 

Validity,  as  affected  by  puMlc  policy,  oC 
contract  by  .railroad  company  to 
nalntaln  private  sMlufs  (Case  Note)  180 

Validity  of  prorlslon  In  contract  fbr 
payment  of  money,  that  It  shall  be 
payable  to  obligee  only,  and  not  to 
his  esUte  (Case  Note)  1239 

Right  of  seller,  upon  breach  of  an 
axeentory  contract,  to  maintain  an 
action  for  the  contract  price  (Case 
Note)  808 

Bl^t  to  afflnnatlve  relief  in  equity 
from  contract  on  ground  that  It  was 
proeorod  from  complainant  while  In- 
toxleated  (Case  Note)  1069 

Corpora  tl  OHa> 
Time  for  which  contracta  of  enploy- 
moit  may  be  made  on  behalf  of 
corporation  by  Ita  ofleers,  directors, 
and  agents  (Case  Note)  177 
Right  of  corporation  whieh  has  not 
complied  with  local  laws  to  defend 
acUon  (Case  Note)  HIT 

Counties. 
Liability  of  county  for  Interest  on  Its 
Obligations  In  absence  of  statute  or 
express  contract  (Case  Note)  663 
County  warrants  or  orders  (Case 
'  Note)  5B2 
Coupons  (Case  Note)  566 
Contracts,   etc.,  tt  county  (Case 
Note)  667 

Liability  of  eooBty  on,  see  Oodktih. 
Conrta. 

Conenrreat  Jurisdiction  over  'offense 
npder  municipal  ordinance  and  stats 
statute  (Subject  Note)  67 

Law  governing  covenant  In  deed  or 
mortgage  of  real  property  (Case 
Note)  1074 

Necessity  of  eviction  to  maintenance  of 
action  for  breach  of  covenant  of 
warranty  of  title  or  of  seisin  (Case 
Note)  11T8 
17  L.ILA.(N.S.) 
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as  to  set  In  motion  the  Btannr  m 

limitations  (Case  Note) 
Of  loss  or  injaiy  to  goods  re^uirod  I,- 

carrier's  contract  as  eondlthn  pr«>- 

dent  (Case  Note) 

Credit. 

Amount  due  under  contract  fer  pi:- 
chase  of  land,  eTidenced  bf  not*  at 
purchase  money  mortgage,  u  ■ 
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Evidence  in  criminal  case,  see  En- 
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dling 
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II. — continued. 

C  DUterencA  In  r^lathms  sad  gC- 

fensM  89 
d.  Conflicting  with  tbc  atatutt  62 
411.  Genanl  weUan  elMw 

a.  Generallr  63 

b.  Two  offenses  64 
c  Cumulative  poialtlea  6& 

d.  DUCercDt   rogulatfama   and  of- 

fenses 65 
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naneea  6T 
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n.  Jeopardy  69 
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C.  Ordinances  as  a  bar  72 
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Of  court  becauM  of  dedilon,  aftn  d^ 
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~  contempt  or  dlsbament  (Case  Note)  S8S 
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sronnd  for  dlabarmcnt  (Caae  Note)  572 

-  ■ '    Cutedla,  lesla. 
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Z.J.  legit  on  rl^t  to  eiiforee  payment 

,-c  of  delinquent  taxes  (Caae  Note)  466 

^.p.-  Offset,  against  damages  for  Buffering 
,  from  miscarriage,  of  suffering  which 

would   hare   resulted   from  natural 
parturition  (Case  Note)  598 
^  Ifeasure  of  damages  for  carrying  pas- 

. ,  aenger    beyond    destination    ( Cass 

Note)  1226 
".'J.,-  Physical    suffering   and  alckaeas 

■  \  (Case  Note)  1227 

Bute  of  weather  (Case  Note)  1228 
Condition  of  way  back  to  deaU- 
i'^'  nation  (Case  Note)  1228 

«  liental  anguish  (Case  Note)  1228 

Peril  (Caae  Note)  1230 
Trouble  and  incoDTOntance  (Caae 

Note)  1230 
Loss  of  time  and  ezpensea  (Case 

Note)  1230 
Other  losses  (Case  Note)  1230 
Exemplary  damages  (Case  Note)  1230 
Nominal  damages  (Caae  Note)  1230 
Hental  aogulsb  as  an  element  of  dam- 
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I17L.R.A.(K.S.) 
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Loss  of  profit*  from  suapenalon  of  bual- 
neaa  while  noring,  as  an  element  of 
damage  la  emlnaiit  domain  (Caa* 
Note)  IM 


Application  of  statute  of  limitations  to 
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(Case  Note)  206 
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MBNT  AND  Ranraii. 
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Debtor  and  evedltov* 
Conveyance  in  fraud  of  eredltoia,  ast 

PBAODDL»?fT  OONTBYAHdS. 

Delesatlon  of  diitr> 
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Of  attorney,  see  Anosmza. 
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Power  of  municipality  as  well  as  state 
to  punish  (Subject  Note) 
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Divorce. 
Imprisonment  for  failure  to  pay  ali- 
mony as  violation  of  the  constitu- 
tional  provision   against  Imprison- 
nent  for  debt  (Cass  Note)  1146 
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Baaesseata. 

Way  of  necessity  where  other  poaslble 
modes  of  access  eidst  (Case  Note)  1016 
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AOIS. 
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B«tWMD  tort  and  unuDpilt  (Cise 
Not*)  380 

Embesilement  u  ftlTMtod  lif  wut  of 
astliorltjr  of  defendut  to  nedTe  tbo 
IIWMC7  or  property  la  tko  ltc«t  la- 
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Amoimt  of  ncorwj,  DAicAaBB. 

Right,  under  coostlttitloiikl  provUlcni 
agalatt  "damaging"  private  property 
for  public  noe  without  compensa- 
tion, to  compensation  for  cons«- 
qaentlal  damages  to  property,  no  part 
of  which  to  taken,  from  imoke,  nolaa, 
dnst,  etc..  Incident  to  ordinary  opera- 
tion of  railroad  (Case  Note)  1084 

Bztenalon  of  city  limits  to  Include  toll 
road  BB  taking  of  property  for  whldi 
compensation  must  be  mad*  (Caw 
Note)  1071 

Power  to  condemn  riparian  rights  apart 
from  the  land  to  which  they  are 
Vportenaat  (Case  Note)  lOOB 

■naylorM*. 

See  Uastm  and  SanrAin^ 

■mylomoat. 

Contract  of,  n*  UAVtrnm  um  BaBTAm. 

Bqvltr* 

Bight  to  afflrmatlTe  relief  In  equity 
from  contract  upon  the  ground  that 
It  was  procured  from  complainant 
while  intoxicated  (Case  Note)  1060 

B*to»9el. 

To  deny  eztoteace  of  relation  of  Inde- 
pendent contractor  (Cate  Not*)  882 

BvlettoH. 
As  breach  ot  corenant.  Me  CoTaHAjtra 
AKD  CoKDraioas. 

BTldciie«. 

Burden  of  explaining  erasures  or  altanb- 
tlons  appearing  on  face  of  will  (Case 
Note)  184 

PrlvlIeKe  of  communlcaUona  to  attor- 
ney during  preparation  of  will  <CaM 
Note)  lOS 

Bight  to  afaow  by  parol  evidence  that 
Indorsement  unrwtrlcted  Id  form  waa 
made  for  purpow  ctf  collection  only 
(Case  Note)  888 

Proof  of  ageocy  by  evidence  of  similar 
acts  Iv  alleged  agent  (Case  Note)  210 

Method  ot  anthenUeatUis  mortality 
tables  (Can  Note)  1188 

Necessity  of  proof  at  genalnenen  Of 
reply  letter  (Caae  Note)  220 

AdmlsslblH^  of  evidence  of  lubseqaent 
vldous  conduct  of  animal  Inflicting 
injury  (Case  Note)  1233 

AdmlsBlbllity  In  criminal  esse  of  testi- 
mony as  to  facts  learned  while  spy- 
ing or  esvesdropplng  (Case  Note)  431 
17  L.R.A.(N.S.) 


BXMVtiOB. 

Property  Hbjeet  to. 
zvia. 


■xeevtovs  aMd  adaalmlatnitMS. 

Paymnt  to  administrator  aa  dlseharge 
of  debt  when  will  Is  aabaequently  dis- 
covered and  probated  (Case  Note) 

Bl^t  of  anrvlTUig  copartau  metlnc  a* 
•xeenter  to  eompcnntltm  fiw  aen^ 
ICM  (SabEleet  Not*)  408 

Bxenaptl«M. 

From  taxation,  see  Tixaa. 

Extra  work. 
Partner**  rl^t  to  compenMtlon  for,  SM 
Pahnbibhif. 

Falac  pr«tenB««> 

Illegal  Intent  of  proaecator  aa  aScctlBg 
guilt  for  obtaining  ^vperty  biy 
(Case  Note)  27» 

Uere  drawing  of  cheek  on  a  be^  la 
which  the  drawer  ha*  no  foods  or 
credit,  and  pasalng  the  saxte,  aa  tmJm 
pretBOM  (CaM  Note)  844 

Fellow  a«r«matB. 
See  ICASraa  amd  Bmnxm, 


Fl: 

Liability  of  onployer  for  acts  at  Inde- 
pendent contractor  In  aettlns  oat  flr* 
(CaM  Note)  788 


Flsbtas. 

Injunction  against  fishing  in  navigable 
waters  or  against  IatMf««ae*  there- 
with (Caw  Note) 


Flxtwrca. 

Ou  atovea  aa  OxtutM  (CaM  Note) 

Farfeltwr*. 

Of  eopartnez'a  right  to  mmpmssflen 
for  services  (Subject  Note) 

Fraad. 

Bight  of  seller  to  reclaim  goodo  a* 
against  assignee  for  creditors  or  trus- 
tee In  bankruptcy  ot  buyer  who  pro- 
cured them  by  false  representatlonB 
(Case  Note) 

Effect  of  misrepresentation  or  snpprM- 
alon  of  tmth  aa  to  the  health  of  Ilia 
tenant  npon  a  aale  of  the  remainder 
Interest  (Caw  Note) 


1286 


•80^ 


*1& 


1082 


nmitdaleBt  MBTeymecs. 

By  bankrupt,  see  Baxkbdftcx. 

Effect  of  contemporaneous  agreement 
to  give  the  debtor  employment,  or  re- 
tain blm  in  a  position,  to  render  an 
attempted  preference  Invalid  as  to 
other  creditors  (Caw  Note)  81» 


Frauds,  atalnte  of. 

See  Contbactb. 
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Fower  of  mnnlclpAlItr  ai  well  ai 
■Ute  to  ponlib  for  (Sab}ect  Not«)  S3 

Cud-gmmc  pftraphenutUa  u  a  sualng 
iKrlce,  within  a  ttatuto  agalaat 
gamine  <Caaa  Nott)  1310 


At  flxtana  (Cbm  Not*)  OM 

NecfMlt7  of  proof  of  ccanllienMH  oC 
reply  lottw  (Out  Note)  S2Q 

Gift. 

DtllTszT  neMwaiy  to  eom^ato  flft  of  a 
nvlngi-lMnk  aeeoant  vh«n  Ute  book 
la  ainadr  In  tba  ponewlo*  «C  tbo 
donee  (Caae  Noto)  181 

«nn. 
flee  BiuA  AMD  Nom. 

DlBcloaora  grand  Janr  of  erldeaea 
glTon  befOM  grand  jarf  as  a  eon- 
tempt  (Case  Noto)  IMO 

Oweate. 

At  hotel.  Me  iHHKuraia. 

Health. 

Fower  to   require   Tacdnadon  (Case 

Note)  roe 

CiHurtltntlonaIlt7  (tf  statutory  regola' 
tlons  aa  to  safety  and  sanitary  oondl- 
tlona  of  tenement,  lodging,  and  hoard- 
ing booses  (Case  Noto)  <M 

Hlskwaro. 

Negligence  In  falling  on  vneren  aide- 
walk  (Caa*  Note)  19S 

Liability  for  act  of  Independent  con- 
tractor affecting  safety  of  highway 
(Case  Noto)  TS8 

■oKMrt«aa> 

On  pabilc  laBdi.  sea  Pnuo  Lum 

Homicide. 

KUllog  or  assaulting  of  a  relative  or 
friend  of  defoidaot  as  a  snfflclent 
proToeatlon  to  reduce  a  homicide  to 
manalan^ter  (Case  Note)  T9B 

Hones. 

Stable  for,  as  nuisance  (Case  Noto)  1026 

Hospital. 

Uablllty  for  negligence  of  attendanto 
furnished  by  relief  department 
toward  which  omployeea  contrtbote 
(Case  Noto)  1107 

Hotels. 
Bee  ImwEMPWM. 

Proprietor    of    bottf    conducted  on 
European  plan  as  keeper  of  reaton- 
rant  within  license  atatato  or  ordi* 
nance  (Caae  Noto)  600 
17  L.!LA.(N.8.) 


Huntlac. 
Injunction  agalnat  hundag  on  narlga- 
ble  waters  or  against  intertarenea 
tberewltb  (Case  Noto)  1230 


Hwsbaad  aad  wife. 

Power  of  married  woman,  nnder  statute 
giving  her  sole  control  of  her  sepa- 
rate eatata,  to  beoome  aurety  for  ona 
other  than  hse  hmband  (Case  Note) 

Bnforcement  of  wife's  IlaUUty  under 
Btotnte  of  other  stote  for  debt  con- 
tractod  ^  husband  (Case  Note) 

Power  to  bar  dower  1^  antenupdal 
agreement  snfflclent  In  equity,  but 
not  conforming  to  any  statutory 
method  of  barring  dower  (Case  Note) 

Doeo  husband's  action  fbr  damages  sus- 
tained by  him  on  account  of  personal 
injuries  to  wife  abate  by  Ua  own 
death  or  that  of  the  wrongdoer  (Case 
Note) 

Character  of  property  aa  community 
or  separate  where  title  la  InlUated 
before,  but  not  completed  until  after, 
death  of  one  apooee  (Case  Note) 


IllB< 


Right  to  compensation  for  eatra  aarr- 
lees  nocesBltoted  by  copartner^  lU- 
(BubJect  Noto) 


Impostor. 

Who  muet  bear  Ion  when  check  or  Mil 
iB  Issued  or  indorsed  to  (Case  Note) 

ImprleoBmeat  for  debt. 

Imprisonment  for  failure  to  pay  ali- 
mony aa  Tloladon  of  consdtudonal 
proTlslon  agalnat  (Ciase  Note) 

ImpnteA  ■esllKOMe. 

Bee  Neoliobnch. 

Zaeom potent  persona. 

Bnlclde  of  Insured  while  hnaoe,  see 

iiraDBJUfei. 
Validity  of  statate  providing  for  com- 
mitment of  Inebrlatei,  without  Owlr 
consent,  to  a  public  or  private  tesd- 
tndon  ((hue  Note) 

Inerenae. 
Of  animals,  see  Animals. 

Indemnltr. 

Effect  on  status  aa  Independent  con- 
tractor of  provision  In  contract  that 
employer  shall  be  Indemnified  fOr 
all  losses  caused  negligence  of 
the  parson  employed  (Case  Note) 

Imdtependent  eomtmotan 

XJablUty  of  employer  for  aeto  of,  sea 
Hasnn  ain>  Spavanr. 

Indorsement. 
Of  commercial  paper,  see  Bius  app 
Nons. 


070 


420 


800 


570 


164 


3M 


B14 


1140 


984 


881 


Digitized  by 


Google 


1296 


INDEX  TO  NOTES. 


Kaefarlates. 

Validity  of  atatote  proTldlng  for  com- 
mitment of.  without  their  consent,  to 
priTste  or  public  Inititatlon  (Cue 
Note>  W4 

■■tents. 

ConstltutlonalItT    of   chlld-Ubor  Uw 

(Case  Note)  «02 

Carrier's  duty  to  prevent  minor  paa- 
eeng«r  from  allgbtlDS  from  moving 
car  (CaM  Note)  101 

laJniietlOB* 

I&Junctloa  BffaUut  hnntlai  or  flamnc 
on  navigable  watera,  or  agalnat  Inter- 
ference tberewltb  (Case  Note)  1280 

Furnishing  food  to  Euests  as  an  easen- 
tial  characteristic  of  a  hotel  or  Inii. 
(Case  Note)  1269 

Asalxnment  for  benefit  of  creditor*. 

see  ABBIONUBlfT  NB  Ckkditom. 
Ab  to  bankruptcy,  see  B&itkboftcy. 

InapectloB. 

Shipper's  dntj  to  Inspect  car  (Case 
Note)  1084 

iBBaramee. 

Effect  of  Btlpulatlon  in  application  or 
policy  of  life  insurance  that  it  shall 
not  become  binding  unless  delivered 
to  assured  while  In  good  health  (Case 
Note)  1144 

Effect  of  asBured's  111  health  at 
time  of  application  (Case  Note)  1144 

Good  health  (Case  Note)  1145 

ESTect  of  InconteaUble  clause  (Case 
Note)  1146 

Bffeet  of  cBncelatlon  (Case  Note)  114S 

Effect  of  delivery  to  agent  as  de- 
livery to  assured  (Case  Note)  1146 

BflFect  of  refusal  to  deliver  because 
of  Illness  or  death  of  aaaared 
(Case  Note)  1146 

Effect  of  assured's  knovrledge  of  his 
condition  (Case  Note)  1148 

Effect  of  statutes  relievins  policy 
holders  from  representetlons  and 
warranties  (Case  Note)  1148 

Who  nay  waive  stipnlatlona  (Owe 
Note)  1149 

Effect  of  provisions  that  only  cer- 
tain officers  may  waive  (Case 
Note)  1149 

Effect  of  delivery  while  assured  Is 
ill  as  waiver  (Case  Note)  IISO 

Bffeet  of  delivery  after  death  of 
aaaured   (Case  Note)  1152 

Delivery  for  examination  as  waiver 
(Case  Note)  11S3 

Effect  of  occepUnce  of  first  pre- 
mium while  assured  is  111  as 
waiver  (Case  Note>  1153 

Acceptance  of  first  premium  after 
death  of  insured  aa  waiver  (Case 
Note)  1154 
17L.R.A.{N.S.) 


Acknowledgment    of    payment  of 

premium  aa  waiver  (Case  Note)  UH 
Acceptance    of   mbseqaent  pic- 

miams  aa  waiver  (Case  Note)  lUi 
Al^roval    of     ^plication  after 

breach  aa  waiver  (Case  Note)  IIM 
Giving  option  to  accept  policy  as 

waiver  (Case  Note)  IISS 
Giving  time  to  pay  premium  as 

waiver  (Case  Note)  119S 
Betmtion    of    first    premium  as 

waiver  (Case  Note)  IIH 
Delay  In  iMuc  aa  walvw  (Case 

Note)  IIB 
Initiation  as  waiver  (Case  Note)  1155 
Agreement    by   acoit    to  deliver 
policy  when  issued  «■  waiver 
(Case  Note)  IIU 
Acceptance  of  note  or  something 
other  than  money  in  payment  of 
flrat  premium  aa  waiver  (Case 
Note)  IIW 
Disposition  of  fund  in  mutulU  beneOt 
society  upon  failure  of  ben^dary 
(Case  Note)  1083 
Effect  of  words  "aane  or  Insane"  or 
other  words  relating  to  mental  con- 
dition, in  suicide  clause  In  llfe-lnsu- 
anee  policy  (Case  Note)  2B0 
Necessity  of  affltmatlve  action  In  order 
to  terminate  righto  of  member  In 
mutual  benefit  society  for  nonpay- 
ment of  dues  (Case  Note)  310 
Liability  of  Insurance  company  in  ease 
of  Intentional  destruction  of  prop- 
erty by  inaured  (Case  Mote)  m 

Interest. 
Liability  of  county  for,  on  Ite  obliga- 
tlona  in  abaenoe  of  stetnte  €X  expresa 
contract  (Caae  Note)  BR 

Intevstntc  eommcree. 

Bee  ComnwCT; 

IntemrlMin  nil  way. 

Injury  to  emplgyeea  of,  fee  HAsm  mmo 
SnvAiiT. 

latoxlesttlnir  U««om. 

Constitutionality  of  stetnte  foiMddlng 

carrying  of  liquors  into  prohlbltton 
district  (Case  Note)  399 
Municipal  ordinance  for  punlahment  of 
sale  which  Is  prohibited  by  atatete 
(Subject  Note)  4» 

Intoxlentlon. 
Right  to  afllrmatlve  relief  In  aqnlty 
from  contract  on  gnnind  that  It  was 
procured  from  complainant  while  In- 
toxicated (Case  Note)  10M 

Interference  with,  as  ground  tor  new 
trial,  see  Nnw  Tuab 

Lnbor  orsKnlsatlons. 

Controversy  over  "open"  or  "closed" 
shop  as  Justification  tor  means  em- 
ployed to  aid  strike  (Caae  Note)  16! 
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M.tmmMttwA  and  teuukt. 

ZMTf  under  aecntloii  or  flttaebmeat 
upon  rlgfata  uDder  leas*  (Cue  Note) 

Blclit  of  landlord  to  render  teDemeot 
nnlnliabitable  under  prOTlelon  of  lease 
reserving  rlglit  of  re-entry  for  conal- 
tlon  broken  (Case  Note) 

Liability  of  property  owner  for  com- 
pelling remoral  of  stdi  person  (Caae 
Note) 

EtlaUli^  of  owner  for  Injury  to  ten- 
ant** sneeti  or  employees  by  defect 
In  premises  (Case  Note) 

Defect    In    construction     or  in 

premises  when  let  (Case  Note) 
Vben  it  is  tenant's  duty  to  re- 
pair (Case  Note) 
Sffeet  of  landlord's  breach  of  con- 
tract to  repair  (Case  Note) 
Effect  of  concealment  by  landlord 

(Case  Note) 
Rights  of  teninf  a  ffuests  or  em- 
ployeea  no  greater  than  Us  own 
(Case  Note) 

I<«teiit  d«feeta. 

Servant's  asaumptlon  of  risk  from  (Caae 
Note) 

AppUcabllity  to,  of  rule  Imputing  to 
master  notice  of  defecta  In  orlglDal 
etautmctloa  (Case  Note) 


841 

672 

510 

1161 
1162 
1163 
1163 
1195 

lies 

76 
104 


Bee  LuTDLOBD  ahd  Tbkant. 

Power  to  Increase  dower  rights  (Cose 
Note) 


819 


Letter. 

Neeeaalty  of  proof  of  gennlneness  of 

reply  letter  (Case  Note)  229 
Sufficiency  of  letter  as  will  (Case  Note)  1128 

LcTy  nad  ae  I  an  re- 
Levy  under  execution  or  attachmedt, 
upon  rights  under  lease  (Case  Note)  841 

l.lceKNe. 

Right  to  grade  license  tax  according  to 
volume  of  busluess  or  amount  of  capl- 
tal  employed  (Case  Note)  898 

Proprietor  of  a  botel  conducted  on 
European  plan  as  keuper  of  a  restau- 
rant, within  license  statute  or  ordi- 
nance (Case  Note)  066 

LI  eon nee* 
Negligence  towards,  see  NHLiomtca. 


Life  iMMw 

See  IifSDUHA 

Lite  table*. 
See  HoKTuin  Taauu. 

Life  tenant*. 

Effect  of  mlBrepresentatlon  or  suppres- 
sion of  truth  as  to  health  of  life  ten- 
nnt  on  sale  of  remainder  Interest 
(Case  Note)  284 
17  L.R-A.(N.8.) 


LlmltatloM  of  actloaa. 

When  does  atatate  of  limitations  com- 
mence to  run  against  action  to  ra- 
cover  money  collected  by  attomeir 
(Case  Note)  667 

When  doea  statute  of  limitations  com- 
mence to  run  against  action  to  re- 
cover money  collected  by  agent  not  an 
attorney  (Case  Note)  660 

Accrual  of  cause  of  action  for  breach 
of  covmant  of  seisin  or  of  warranty, 
so  a»  to  set  In  motion  the  statute  of 
limitations  (Case  Note)  1189 

Application  of  statute  of  limitation*  to 
aetlona  for  Injuries  caused  by  mlll- 

,    dam  (Case  Note)  306 

LlanidatioK  partners. 

Right  to  compensation  for  services 
(Subject  Note)  806 

Lodctns  hoaaea. 

Constitutionally  of  statutory  regula- 
tlona  as  to  safety  and  sanitary  condi- 
tions at  (Caae  Note)  48« 

Lose  of  proats. 
As  element  of  damage,  aee  Duusn. 

Blalpraetlee. 
Of  physician  or  surgeon,  see  FHZBl- 
CUNS  AHD  SoBasoHa. 

Hnrrlase* 
Law  governing  validity  of  (Caae  Not*)  800 

Married  women. 

Bee  Husband  Ajn>  WirK 

Maater  and  servant. 

Time  for  which  contracts  of  employ- 
ment may  be  made  on  behalf  of  cor- 
poration by  Its  officers,  directora,  and 
agents  (Case  Note)  17T 

Liability  of  employer  for  acts  of  an  In- 
dependent contractor  In  aetting  out 
OTf  (Case  Note)  788 

Liability  for  act  of  independent  eon- 
tractor,  aifectlng  safety  of  highway 
(Cnse  Note)  758 

Liability  for  negligence  of  attendanta 
furnished  by  relief  department  to- 
ward which  employees  contribute 
(Case  Note)  1167 

Applicability  to  latent  defects  of  mle 
Imputing  to  master  notice  of  defecta 
in  original  construction  (Case  Note)  104 

Duty  of  master  to  provide  sufficient 
help  (Case  Note)  TT9 

Master's  duty  to  guard  machinery  as  a 
delegable  one  (Case  Note)  tS68 

Duty  to  keep  switch  closed,  as  a  dele- 
gable one  (Case  Note)  B42 

Servant's  assumption  of  risk  from 
latent  danger  or  defect  (Case  Note)  76 

Who  Is  an  Independent  contractor 
(Case  Note)  gtl 

Servant  of  emplojer  and  servant  of 
contractor  aa  fellow  servanta  (Case 
Note) 
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!■  a  street  or  latoniiliaa  ranvay  af- 
fected bj  abrogation  of  f«llow-ierv- 
ant  rale  m  to  "raUnMda"  (CMe 

Note)  IIT 

See  PHTaicum  akd  Sobobom. 

Mental  aBSBlah*  * 
Ai  element  of  damsge,  Me  Damams. 

Hldwlferr. 
As  practice  of  medldna  contraTeidDK 
statute  (Cue  Note)  M 

Ullldam. 
See  Dams. 

MinmUs. 

Interest  al  one  other  than  owner'  of 
the  soil.  In  mineral  in  Mu  as  Inde- 
pendent Buhjeet  of  tazatUm  (Case 
Not*)  688 

M  ftacnr  r  tKsc  • 
Offset,  against  damages  for  suffering 
from  miscarriage,  of  suffering  wbleh 
woald  hare  resulted  from  natural 
partariUon  (Case  Note)  698 

Mo«opolr> 

Vmj  offense  of  conspiracy  be  predicated 
of  an  attempt  to  procure  violations 
of  the  Elklns  act  (Ckse  Note)  T20 

MoTtmlltT  teblM. 

Method  ot  authenticating  (Case  Note)  1188 

MortKnare. 

Chattel  mortgage,  see  Chattbl  Hobt- 
OAQB, 

Validity  of  mortgage  within  four 
months  before  bankruptcy,  punoant 
to  executory  agreement  antedating 
that  period  (Cass  Mote)  989 

Movtnavr  table*. 

See  Mobtalitx  Tablu. 

Maalelpal  corporatloaa. 

Power  of  mnnlclpality  to  punish,  what 
fs  also  an  offense  under  state  law 
(Subject  Note)  49 

Exteunlon  of  clLy  limits  to  Include  toll 
road  as  taking  of  proper^  for  which 
eompenaatlon  must  be  made  (Case 
Note)  lOTl 

Discrimination  between  residents  or 
property  owners  In  territory  annexed, 
as  to  right  to  defend  against  an- 
nexation of  territory  to  mnnldpalltj 
(Case  Note)  421 

LtBblllty  of  municipality  for  acts  whlcb 
are  not  esBeutlally  police  functions, 
but  which  are  connected  therewith 
(Case  Note)  T41 

Power  of  municipal  corporation  to  regu- 
late apeed  of,  and  stgnals  from,  trains 
at  highway  crosxluf^  (Case  Note)  661 

Mntnal   bene  At  Mieletleo. 

Insurance  by,  see  Imbubancb. 
17LJLA.(N.S.) 


Natl«mnl  taafca. 
See  Barkb. 


NcceMltr. 
Way  of,  see  BABmnRS. 

Neirltsenec. 

Of  carrier  or  passenger,  see  ClBBTlll. 
Injuries  due  to  defects  In  talgbway.  m* 

HlGBWATS. 

Of  landlord,  see  Lajtolobo  ahd  Twkaxv. 
Of  physician  or  surgeon,    see  Phx- 

SICIANa  AND  SL'BOKONS. 

Oa  railroad  tra^  see  Bajcboadb. 

Imputing  negligence  of  bailee  to  bailor 
In  action  by  the  latter  against  third 
person  for  deatrucllon  of  property 
(Case  Note)  K 

Daty  of  owner  of  premlaea  to  protect 
llcoiBee  against  hidden  dangers  (Case 
Note)  n( 

UaUlItj  for  nesllsenee  of  attoidaats 
furnished  by  relief  department  to- 
ward which  cmployeea  eontrtbnte 
(Case  Note)  UBT 

Nesotinble  iBStmmento* 

See  Bills  and  NOIH. 

New  trial. 

For  communication  by  Judge  with  Jniy 
not  In  open  court  (Caae  Note)  CM 

Notice. 

Of  loss  to  carrier,  see  CABBtass. 
To  master  <a  defects  In  appliances, 
see  Hastbb  akd  Sutaxt. 

Hnlaanoea. 

Power  of  muBlcipallty  as  well  M  atate 
to  punish  for  (Subject  Note) 

A  stable  for  horses  aa  a  nnlsanoe  (Case 
Note)  1025 

Noise  with  or  without  vibration  Inci- 
dent to  lawful  Industrial  buainesa,  as 
a  nuisance  (Case  Note)  28? 

Ocenpatlon. 
Tax  on,  see  Licbkbb. 

Ofllcen. 

Bli^t  of  public  olBoer  to  bo  paU 
ffMOatuMi  msmft  (Case  Note  )  IW 

Opea  akep. 

See  Labob  OBOAiriBATioKB, 

Ordera. 
On  county,  ass  Oophtiu. 

Ordlnaneee. 
For  punishment  of  what  Is  also  sa  af- 
fniaa  under  state  Uw  (Sut^Ject  MoM  * 

Parol  arreeBBenlat 

See  CoirrBACTa. 


Parol  ertdeaee* 
See  BTmHCK 
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Bolder  of  Indorsed  note  as  real  party 
In  Interest  within  meaning  of  aUtute 
tir  vhom  tbt  action  muat  ba  broagbt 
(Caae  Note)  1118 

Power  of  one  partner  to  bind  firm  bj 
a  promissory  note  or  bill  of  exebange 
under  seal  (Case  Note)  869 

Application  of  partnership  aaaets  wltb 
the  consent  of  all  the  partners  to  tb« 
paymeDt  of  u  indlTldaal  debt  of  a 
partner  as  a  voidable  preference  un- 
der the  bankmptcT  act  (Case  Note) 


Patient's  own  negligence  or  failure  to 
follow  Instniettons  as  affecting  liabil- 
ity of  phjslclan  or  inrgeon  for  mal* 
pnetlce  (Caw  Note)  1S42 

Political  rlshta. 

At  what  time  auspeaalon  oi^  against 
one  under  aoitence  comnMncet  (Cbm 
Nota)  S02 

Preference. 
B7  bankrupt,  see  BAmcniiFTCT. 
Br  InMlrent  debtor,  aae  Futmuun 
CoirmAiicw. 


1040 

885 
8S5 
380 
800 

801 

804 

806 
896 

806 
300 


Right  of  partner  to  compensation  tor 
services  rendered  to  tbe  partnenlilp 
(Subject  Note) 

I.  Bcope 

II.  lUght  to  eonlpenaation 

a.  Gcaeral  rule 

bi  Services  rendered  before  or  m 
anticipation  of  partnership 

e.  Bervlcea  rendered  in  other  ca- 
pactty  than  tbat  of  partner 

d.  Unequal  servlcea 

1.  In  general 

2.  Managing  or  aettre  partner 
»  Bztra  serrlces  necenitated  1^ 

partner's  lllnesa 
t.  Compensation  because  of  part- 
ner's miseondoet 

g.  Services   Id   winding  np  flrm 

business 

1.  Liquidating  partner's  right 

to  compensation 

2.  Surviving  partner's  right  to 

eompensatlon 

h.  Contractual  right  to  compensa- 

tion 

1.  Express  contract  400 

2.  Implied  contract  412 
L  Forfeiture  of  compensation  bj 

miacoDduct  416 
j.  Waiver  of  compensation  416 

III.  Condualon  416 

Talldlty  of  provision  In  contract  for 
payment  of  money  that  it  shall  be 
payable  to  obligee  only,  and  not  to 
his  estate  (Case  Note)  1230 

Assumption  of  debt  Iv  agent  as  psy- 
rarat  (Case  Note)  607 

hyment  to  administrator  as  discharge 
of  debt  when  will  to  subsequently  dla- 
covered  and  probated  (Case  Note)  8T8 

Peddlers. 

Power  of  municipality  as  well  as  state 
to  punish  for  peddling  (Subject  Note)  68 

PereolatlMK  water. 
See  Waubs. 

PeveoKal  laJwrlM. 

Damages  for,  see  Dakaou. 

Pfeyslelaas  and  sarveoaM. 

Midwifery  as  practice  of  medicine  con- 
travening statute  (Case  Note)  04 
17L.RJl.(N.S.) 


Presnaaer- 
Mental  anguish  as  elemeat  of  damaga 
for  personal   Injuries  to  pregnant 
woman  (Case  Note)  004 

Priaelval  aatl  av«at. 

Proof  of  agmey  by  evMenoa  of  sbnllar 
sets  by  alleged  agent  (Case  Note)  219 

Assumption  of  debt  by  agent  as  pay- 
ment (Case  Note)  OOT 

When  statute  of  limitations  com- 
mences to  run  against  action  to  re- 
cover money  collected  by  agent  not 
an  attorney  (Case  Mote)  660 

Bight  of  either  principal  to  afflnnatlvo 
relief  from  transaction  in  which 
agent  acted  for  both  parties  (Caat 
Note)  62S 

Principal  and  saretr* 

Married  women  as  sureties,  aeo  Hu^ 
BAint  AMD  Win. 

Private  Bldlave. 
Validity,  as  affected  hf  pnUle  poll<T,  of 
contract  by   railroad   company  to 
maintain  (Case  Note)  ISO 

Prlvllased  aoaaaaamlaati— » 

See  BVIDUTCK 

Property  owner. 

Duty  to  protect  licensee  against  bid- 
den dangers  (Case  Note)  919 
LlaUllty  for  compelling  removal  of  sick 
persons  (Case  Note)  610 

Pablle  lands. 
Bight  of  homesteader  on  pnUle  land, 
before  receiving  patent,  to  recover  for 
Injury  to  premises,  and  measure  ot 
damages  therefor  (Case  Note)  908 

PabUe  p^ler« 

See  CoMTMOH. 

PanltlTC  daaaacMk 
Bee  DaicAOBs. 

<^aanlnm  meralt. 
Right  of  pnbllc  olBeer  to  bs  paM  «■«•- 
turn  stenrft  (Cass  Nots)  1S6S 

Rallvoada. 

As  carriers,  see  CxmaMaa. 
Compensation  tor  property  taken  fM>, 
Bss  BsimaNT  Douuk. 
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rarol  igrmmeDt  to  eoiubtiet  private 
wa7  across  railroad  (Case  N6te)  702 

Validity,  as  affected  by  public  policy,  ot 
contract  to  malntalD  private  sldlag* 
(Case  Note)  130 

Power  of  municipal  corporations  to 
regulate  speed  of,  and  siKoals  from 
tralna  at  blgbway  croaaJngs  (Caaa 
Note)  661 

Duty  to  atop,  look,  and  Uatea  after  en- 
terios  on  first  track  (Case  Note)  '  60S 

Right  of  one  about  to  cross  railroad 
track  to  rely  upon  train  achedulea 
(Case  Note)  1258 

R«al-eetat«  br*ICMM* 
Bee  BaoxBH. 

lAndlord'a  right  of,  m«  LavDUUD  ahd 
Tbkamt. 

RellKlOH*  aocIetlea< 

Exemption  of,  see  TaxoB. 

BcmovKl  of  c««a««. 
Bellaaee  upon  Federal  statute  to  defeat 
.a  defense  In  an  aettoo  otherwise 
maintainable  at  common  law,  aa  a 
ground  for  removal  of  caae  to  tbe 
Federal  court  (Caaa  Note)  801 

Beatanrant. 

Proprietor  of  hotel  conducted  on 
European  plan  as  keeper  of,  within 
Ucenae  atatute  or  ordinance  (Case 
Note)  666 

Klparlnn  rtykts. 
Bee  WatBBI. 

Sale. 

Rigbt  of  aeller  to  reclaim  goods  aa 
against  assignee  for  creditors  or 
trustee  In  bankmptcy  of  buyer,  who 
procured  them  by  false  repreaenta- 
tions  (Caae  Note)  1082 

Right  of  purchaser  of  personalty  to 
rely  on  seller's  computation  of  price, 
or  estimate  of  quantity  (Case  Note)  419 

Right  of  seller,  upon  breach  of  execu- 
tory contract,  to  mutntaln  action  for 
contract  price  (Case  Note)  808 

SavinigB  baMkn. 

See  Banks. 

Sehoola. 

Power  to  require  vacelnatloi^  as  condi- 
tion of  admission  to  (Case  Note)  710 

SesUled  inatraiaenta. 
Power  of  one  partner  to  bind  firm  by 
promissory  note  or  bill  of  exchange 
.    under  aeal  (Case  Note)  060 

Selala. 

Covenant  of,  see  Cotbnaxtb  and  Com- 

DITIOHB. 

Separate  property. 

See  IIl'-sbanu  and  Win. 
17  L.R.A.(X.S.) 


Serrleea. 
Partner's  right  to  eompensatlott  fWi 
see  Pastnoshif. 

Set-off  aad  eonnterclafaa* 
Offset  against  damage*    tor  mffotag 
from  miscarriage,  of  aoffeTlBg  lAM 
would  have  resulted   fxmn  natual 
parturition  (Caae  Noto)  SH 

Slieep. 

Constitutionality  of  tax  on  doga  for 
benefit  of  sbe^  owners  (Case  Note)  8H 

SlelE  peraoBs. 
Liability  of  property  ownar  for  etttpal- 
Ung  remoral  of  (Caae  Nota)  BU 

Slvaala. 

At  highway  crossings,  Me  Wiiniiri™ 

Slgraatare. 
To  will,  see  WiUA 

Snallpox. 
TaednatloB  against,  see  TAfxniuxnnb 

speed. 

Ot  railroad  train,  see  Raiiaoadb, 
apylBgr. 

AdmlsslbUlty,  In  erimlnal  csm,  of  tostt> 
mony  as  to  facta  leaiaed  while  vy- 
ing (Case  Note)  W 


Stables. 
As  nnlsaneaa  (Case  Note) 


loa 


Statloaa. 

Power  to  compel  establisbment  of  sta- 
tions, or  tbe  stopping  of  trains  at 
stations  (Case  Note)  SSI 

Statute  of  trands. 

See  COHTBACTS. 

Statate  of  llmltatloae. 

Bee  LiuiTATiOK  or  Acnoxa. 

Stevedore. 
Aa  Independent  contractor  (Cans  Note)  tTS 

Stlpalatlon. 
In  Insurance  policy,  see  iHSOBAKfai 

Street  valliraTS* 
Injury  to  employees  of,  sss  Marbb  asd 
Bkbtaht. 

strike. 

Bee  Labos  OBOAHISAnOKa. 

Sa  bacr  t  pt  t  on . 
To  will,  see  Wills. 

Salelde. 

Of  Insured,  see  IMSDSARCB. 

Swaday. 

Keeping  theater  open  on  Sunday  as  vio- 
lation of  Sunday  laws  (Case  Note)  IIS' 

Uunlclpnl  ordinance  regulatlnj;  obserr- 
ance  of  Sunday,  which  1»  also  rega- 
lated  by  atete  law  (Subject  Mote)  Bl 
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Bight  to  compwiMtloiw  •••  PtKmih 


LlcenM  'tax.  Mt  Licnra. 

Bffaet  of  propwty  bcdnc  to  wmMKs 

l€gta  OD  right  to  coforee  pa^i^ent  o£ 
dellnqaeDt  taxM  (dm  Not*)  46S 

CoDstUutlonfllftT  of  tax  on  dog*  for 
beoeflt  of  sbeep  owners  (Caae  Mot*)  86S 

Intuwat  of  one  other  than  tb*  owner 
of  the  aoll  In  mlnaral  to  af  («  aa  btr 
dependent  aobjeet  at  taxation  (Caae 
Note)  688 

Amount  dn*  under  cwitract  for  the 
purehaae  of  land,  not  evidenced  hj 
note  or  parchase-money  mortgage,  ae 
a  credit  subject  to  taxation  (Caae 
Note)  1220 

Right  <tt  charitable,  educational,  or  re- 
Ugloua  Institution  to  exemption  from 
taxatlcni  aa  affected  Ij  tbe  geograpb- 
Ical  field  of  operaUon  (Caa*  Note)  788 

Interest  of  on*  other  than  the  owner  of 
tbe  soil  In  growing  trees  or  timber, 
or  tbelr  products,  as  separate  subject 
of  uxaUon  (Case  Note)  098 

Telesraplia. 

Bight  to  refuae  tel^rapb  meseage  be- 
cause  of  Ita  character  (Caae  Note)  886 

T«MeHiCBt  houea. 

Constitutionality  of  atatulorf  regular 
tlons  as  to  safety  and  sanitary  ccm- 
ditlons  of  (Caae  Note)  466 

Tkoatov. 

Keeping  theater  open  on  Sunday  as  Tio> 
latlon  of  Sunday  law  (Case  Note)  IIBT 

Timber 

Interest  of  one  other  than  owner  of 
soil  In  timber  aa  separate  eubjeet  of 
taxation  (Case  Note)  688 

Title. 

Corenant  of  warranty  oi^  see  Con* 

VAKta  AND  CONDinONB. 

Tolls  mnd  toll  roads. 

Extension  of  city  limits  to  Include  toll 
road,  as  taking  of  property  for  wblcb 
compensation  must  he  made  (Case 
Note)        •  1071 

Trade  sbIoko* 

See  Labob  OnoAjiuaTlom. 

Tree*. 

iDtereet  of  one  other  tban  owner  of 
soil.  In  growing  trees  or  tbelr  prod- 
ucts as  separata  anhjeets  of  taxation 
(Case  Note)  698 

Trial. 

ProTlnee  of  court  and  jury  on  quea- 
tlon  whether  one  Is  aa  Independent 
contractor  (Case  Note)  882 

Traata. 

Effect  of  expression  of  Intention  to 
make  proTlsion  for  family,  upon  es- 
tates Uken  by  beoeadarles  of  tmst. 
In  tin  abeenee  of  express  daflnltton 
thereof  (Case  Note)  1216 
17L.BJL(N.S.) 


Undve  InMma— » 
On  testator,  see  Wnu, 

Unt«lr  competltlou. 
Unfair  competition  In  aale  or  mannfae- 
tore  of  article,  not  protected  by  pat- 
ent. Identical  with  that  originated  by 
eompetltor  (Caae  Note)  448 

VMelaatloB. 
Power  to  requite  (Caae  Note)  709 

Vavmmta. 

Power  of  mnnleipality  to  punish  Tai- 
gnxusf,  which  Is  also  an  offense  un- 
der state  law  (SuhJeet  Note)  62 

Waiver. 

By  Insurance  company,  see  Ihscbaitcb. 
By  e<^rtuer  of  right  to  compmsatlon 
for  servicea  (Subject  Mote)  416 

Warramta. 

County  warrante,  see  CoDNTiaB. 

Warranty-. 
Corenant  of,  see  Cotbnants  and  Com- 

DITI0H8. 
Water*. 

CorrelatlTe  righte  in  percolating  water 
(Case  Note)  ian> 

Effect  of  grant  upon  rights  In  percolat- 
ing water  (Case  Note)  648 

Right  to  store  appropriated  water 
(Case  Note)  82» 

Power  to  condemn  riparian  rights  apart 
from  land  to  which  they  aru  ap- 
purtenant (Case  Note)  1005 

Eectprocal  eaaement  as  to  water  righte 
(Case  Note)  946 

Water  way*. 

Right  to,  as  way  of  neceaslty  where 
other  possible  modes  of  aeceM  exist 
(Case  Note)  1028 

War  •(  Meecaaltri 

Bee  BAsncnifTa. 

Wllla. 

Sufficiency  of  letter  aa  will  (Caae  Note)  1126 

Privilege  of  communications  to  attor- 
ney during  preparation  of  (Case 
Note)  106 

Burden  of  explaining  erasures  or  altera- 
tlona  appearing  on  face  of  will  ((Tase 
Note)  184 

Effect  of  meretricious  relations  between 
testator  and  benedclary  on  validly  of 
deviae  or  bequest  (Case  Note)  477 

When  will  deemed  to  have  been  signed 
or  subscribed  at  tbe  end  (Case  Note)  868 

Payment  to  administrator  aa  discharge 
of  debt  when  wtU  Is  anbsequently 
dlacorered  and  probated  (Case  Note)  878 


Wiadlms  «*. 
Of  partnership,  see  PAXxmas 
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Kont  AU  IHDUID  BT  THB  WOBD  "AHHOTATBD"  AFTER  THE  rABUBAPOl  TO 
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(S«iM»te  Indsx  to  NotM  FftsadM  thlaO 


ASATEHSNT  ANI>  REVIVAIj. 

1.  If  the  declaration  and  facts  stated  in 
opening  the  ease  show  that  the  cause  of  ac- 
tion did  not  surrive  the  death  of  the  original 
defendant,  his  successor  may  move  to  die- 
misB,  although  he  has  not  demurred  to  the 
declaration,  or  requested  the  rendition  of  a 
verdict  in  his  favor.  Hey  v.  Prime,  17; 
570,  84  N.  E.  141,  197  Mass.  474. 

8.  The  injury  to  the  hnaband  through 
deprivation  01  bis  wife's  serrices  or  matri- 
monial companionship  because  of  a  personal 
injury  to  her  is  not  damages  to  the  person, 
within  the  meaning  of  a  statute  providing 
that  actions  for  tort  for  assault,  ''or  other 
damages  to  the  person,"  shall  not  a^te  by 
death.  H«v  v.  Prime,  17:  570,  84  N.  B.  141, 
107  Mms.  474.  (Annotated) 

ABORTION. 

In  a  hearing,  by  the  state  board  of 
health,  of  charges  against  a  physician  for 
procuring,  or  aiding  or  abetting  in  procur- 
ing, a  criminal  abortion,  it  is  not  necessary 
either  to  allege  or  to  prove  that  the  woman 
had  become  quick;  as  the  crime  may  be 
perpetrated  the  moment  embryo  life  and 
gestation  have  begun.  Hunk  t.  Frink,  17: 
439,  116  N.  W.  625,  —  Neb.  — ^ 

ABUTTING  OWNERS. 

Right  to  injunction  and  damages  for 
storage  of  railroad  cars  in  street, 
see  Injunction,  14.  I 

Right  to  maintain  injunction  against  | 
use  of  railroad  tracks  in  street,  see ' 
Injunction,  13.  i 

Nflceaiffy  that  abutting  owner  show  1 
special  injury  from  obstruction  of 
street  to  enable  him  to  compel  re- 
moval of,  see  Nuisances,  7. 

In  general,  see  Highways. 

ACCEPTANCE. 

Of  check,  see  Bills  and  Notes,  S,  4. 

ACCESS. 

Condemnation  of  riparian  owner's  right 
to,  see  Eminent  Domain,  1.  1 

ACCIDENT  INSURANOB. 

See  Insurance*  ' 
17  L.RJi.(N.&) 


AOOOUNTINO. 

Where  restoration  of  property  the 
sale  of  which  is  sought  by  bill  in  equity  to 
be  set  aside  has  become  impracticable,  thf> 
court  may  state  an  account  between  the 
parties,  and  decree  the  payment  of  the  valup 
of  the  property  received,  although  such  re- 
lief is  not  asked  by  the  bill.  Swan  v.  Tal- 
bot, 17:  1066,  94  Pac.  238,  162  Cal.  142. 

ACTION  OR  SUIT. 

Review  of  discretion  as  to  granting  of 
continuance,  see  AppeiU  and  Er- 
ror, 13. 

Postponing  suit  on  promise  of  debtor 
to  pay,  as  raising  new  obligation 
for  benefit  of  estate  of  payee,  see 
Contracts.  3. 

By  or  against  foreign  corporations,  see 
Corporations,  7,  8. 

Right  of  abutting  owner  to  maintain 
action  to  protect  his  right  of  in- 
gress and  egress,  see  Highways,  3. 

On  insurance  policy,  see  Insurance,  29. 

When  cause  of  action  accrues  so  as  to 
start  running  of  limitation,  see 
Limitation  of  Actions. 

Rupture  of  artery  due  to  muscular  ac- 
tion in  attempting  to  avoid  injury, 
as  basis  of  suit,  see  Negligence,  1. 

As  to  parties,  see  Parties. 

Action  against  state,  see  State. 

A  covenant  of  title  contained  in  a 
deed,  if  untrue,  is  broken  when  made;  and 
the  grantee's  right  of  action  thereon  ac- 
crues at  once.  Webb  v.  Wheeler,  17:  1178, 
114  N.  W.  630,  —  Neb.  — .  (AnnoUted) 

ADMINISTRATORS . 

See  Executors  and  Administrators. 

AFTERBORN  OHIIJ>REir. 
See  Unborn  Children. 

AOENOT, 

See  Principal  and  Agent. 

AIR. 

Condemnation  of  riparian  owner's  right 
to,  see  Eminent  Domain,  1. 
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teitlmony  as  to  the  oontenta  of  a  former 
will  is  not  rendered  harmless  by  the  fact 
that  the  testimony  was  not  made  to  appear 
relevant  or  material,  where  nothing  could 
be  ascertained  as  to  its  character  because  of 
the  rulings  of  the  court.  Re  Young,  17: 
108,  M  Pac.  731,  33  Utah,  382. 

28.  The  erroneous  exclusion  of  evidence 
is  Dot  avulable  error,  where  no  sufficient 
offer  to  prove  was  made.  Grimestad  v.  Lof- 
gren,  17:  9901  117  N.  W.  615,  —  Minn.  — . 

29.  A  judgment  unsupported  by  the  find- 
ings and  condusioDs  of  law  will  be  reversed. 
Hailey  v.  mi&,  17:  86>  90  Pae.  686.  14 
IdalKS  481. 


APPITRTENANOXCS. 

Passing  of,  on  conveyance  of  land,  see 
Deeds,  4. 

ABBITRATION. 

Of  claim  on  insuraabe  poIi(7«  see  In- 
surance, 16. 

ABOHITEOT'S  GERVIFICATE. 

As  to  completion  of  building  contract, 
See  Contracts  18-fia 

ABTEBIAN  WELL. 
Soe  Waters,  4-7. 

ARTIFICIAL  CONDITION. 

Dntj  to  maintain  artifletal  condition  of 
water,  see  Waters,  8. 

ABSATTI/r. 

In  attempt  to  enter  upon  one's  own 

Sroperty  in  possession  of  wrong- 
oer,  see  Appeal  and  Error,  24; 
Evidence,  41,  44,  6S. 
On  passenger,  see  Carriers,  1,  2. 
Right  of  one  assaulted  to  defend  liim- 
self,  see  Homidde,  8. 

1.  That  one  injured  by  a  property  own- 
er attempting  to  effect  an  entry  on  the 
property  was  merely  an  employee  of  one  in 
wrongful  possession  thereof  does  not  render 
such  owner  liable  for  the  injury  if  lie  used 
no  more  force  than  was  necessary  to  effect 
tlie  entry.  Walker  v.  Chanslor.  17:  455,  04 
Pac  606,  158  Gal.  118.  (AnnoUted) 

2.  The  owner  of  land  who  is  entitled  to 
immediate  possession  of  it  is  not  liable 
for  assault  upon  a  trespasser  thereon  be- 
cause of  the  use  by  him  of  no  more  force 
than  is  necessary  to  expel  the  trespasser 
when  he  attunpts  to  exercise  his  right  of 
entry.  Walker  v.  Chanslor,  17:  455,  94  Pac. 
60S,  1S8  CaL  118.  (AnnoUted) 

ASSIGNMENT. 

An  agreement,  in  consideration  of  a 
loan  of  money,  to  transfer  to  the  lender  the 
proceeds  of  a  pending  sale  of  real  estate 
when  received,  constitutes  a  present  equita- 
ble assignment  of  such  proceeds.  Godwin  v. 
Murchison  Nat.  Bank,  17: 935,  69  S.  E. 
154,  145  N.  C.  320. 
17  L.ItA.(N.S.) 


ASSIGNMENT  FOR  CREDITORS. 
Refusal  to  furnish  gas  to  assignee  for 
creditors  until  amount  due  bv  u- 
signor  for  gas  ia  paid,  see  Cas. 

Qoods  procured  by  an  insolvent  mn- 

chant  by  fraudulent  representations  ts 
his  financial  standing,  without  any  inten- 
tion of  paying  for  them,  do  not  pass  by  h:; 
assignment  for  the  benefit  of  creditors,  or  M> 
his  assignee  in  bankruptcy.  Lowrv  v.  Dt^. 
17:  103a,  110  8.  W.  833,  33  Ky.  L.  Rep.  57^ 

(Annotated) 

ASSUMPSIT. 

SuflSeienirr  of  averment  of  promise  to 
pay,  in  declaration  in  assumpsit  <n 
promissory  note,  see  Pleading  S. 

ASSUMPTION  OP  RISK. 

By  servant,  see  Master  and  Servant 
16-17. 

ATHLETIC  ASSOCIATION. 

Inability  for  Injury  from  fall  of  stand 
us^  at  athletic  exhibition,  see  Ex- 
hibitions. 

ATTACHMENT. 

.  Evidence  that  person  levying  on  ex- 
empt property  acted  under  adriee 
of  counsel,  see  Evidence,  43. 
What  property  subject  to,  see  Levy  uii 
SeiBure. 

.An  attachment  creditor  may  acquip 
greater  and  better  rights  to  mortga^  per 
sonal  property  belonging  to  his  debtor  thar 
the  deotor  himself  could  claim  at  the  tine 
attachment  is  levied.  Holt  t.  Loca^- 
17:  ao3,  96  Pac.  SO,  —  Kan.  — ^ 

ATTORNEYS. 

Privil^ed  commtmications  to,  see  Evi 

dence,  87. 

When  limitations  begin  to  run  again«i 
claim  against  attorn^  for  money 
collected  by  him,  see  Limitation  of 
Actions,  4,  7- 
As  to  what  is  reasonable  time  to  allow 
attorn^  to  pay  over  money  col- 
leoted  1^  him  for  client  as  question 
for  jury,  see  Trial,  5. 
Disbarment. 

I.  The  entry  upon  his  records  by  the 
trial  judge,  after  reversal  of  his  decision  bf 
the  supreme  court,  of  a  statement  that  thie 
supreme  court  made  a  statement  of  facts  not 
supported  by  the  record  for  the  purposp  oi 
bolstering  up  a  decision,  neither  founded  on 
law  nor  supported  by  facts,  its  opinion  be- 
ing an  abnormally  strange  document,  tniJ 
a  reversal  of  a  decision  that  had  been  ac- 
cepted law  for  forty  years;  all  of  wliieh 
was  reprehensible  if  the  court  knew  what 
it  was  doing,  pitiful  if  it  did  not. — is  surh 
a  violation  of  his  du^  as  an  attorney  and 
officer  of  the  supreme  court  as  to  justify  hi*^ 
suspension  or  disbarment,  although  be  de- 
clares under  oath  that  he  meant  no  disre- 
spect for  that  court,  and  the  matters  on 
which  the  statement  by  the  supreme  court 
was  based  came  to  itsjattentioo  during  tbe 

Digitized  by  LjOOg  IC 


ATTORNEYS'  FEES-BANKRUPTCY. 


1S07 


argument  of  the  caae  before  it,  of  which 
fact  Uie  trial  judge  was  ignorant.  Be  Breen, 
^7*  57*»  W        W7,  —  Nev.  — ^ 

(Annotated) 

2.  An  attorney,  in  exercising  his  right 
to  eommrat  upon  and  criticize  the  rnlii^^ 
of  a.  judicial  officer,  is  Riiiliy  of  professional 
misconduct  for  which  he  may  be  disbarred 
or    suspended,  where  he  addresses  to  the 
chief  justice  of  the  supreme  court  a  per- 
sonal letter  impugning  both  the  intelligence 
&nd  the  integrity  of  the  chief  justice  and 
bis   SBSociates,  m  the  decision  of  certain 
appeals  then  inVj  ended  and  in  which  he 
has  been  attorniy  for  the  defeated  litigants. 
Re  Hart,  zj:  585.  US  N.  W.  21S,  104  Minn. 
88. 

8.  An  attorney  has  the  right,  in  eom- 
mon  with  every  citizen,  to  comment  upon 
and  criticize,  without  any  restriction,  the 
rulings  of  a  judicial  officer  in  an  action 
which  has  been  finally  determined,  and  is 
not  answerable  therefor  otherwise  than  in 
an  aetion  triable  1^  jury,  unless  the  com- 
ment or  critiiusm  is  so  base  and  Tile  as  to 
establish  clearly  his  bad  character  and  his 
unfitness  to  remain  a  member  of  an  honor- 
able profession,  in  which  case  his  conduct 
may  be  considered  a  sufficient  cause  for  dis* 
barment.  Re  Hart,  17:  585,  116  N.  W.  212, 
104  Minn.  88.  (Annotated) 
Compensation. 

Contract  for  contingent  attorney's  fee, 

see  Chaniperfy. 
Validity    of   agreement    that  client 
should  not  compromise  or  settle 
claim  without  consent  of  attorney, 
see  Contracts,  10. 
4.  The  illegality  of  a  contract  for  a 
contingent  attorney's  fee,  arising  from  a 
stipulation  that  the  client  shall  not  com- 
promise or  settle  his  claim  without  the  con- 
sent of  the  attorney,  is  available  as  a  de- 
fense in  an  action  against  a  third  party, 
based  on  the  contract.   D&vy  t.  Fidelity  Sc. 
C.  Ins.  Co.  17:  443,  8S  K.  E.  604,  78  Ohio 
St.  266. 

ATTORNEYS'  FEES. 

Allowing  attorneys'  fees  in  mechanics' 
lien  ease,  see  Constitutional  Law,  8. 

AUTOMATIC  COUPLERS. 

Violation  of  Federal  statute  requiring 
nse  of,  see  Removal  of  Canses. 

BAOGAOB. 

See  Carriers,  8. 

BAIIiMEXT. 

Imputing  nc^^ligenee  of  bailor  to  bailee, 
see  Xegligenc^  13. 

BANKING. 
See  Banks. 

BANKRUPTCY. 

As  to  what  passes  to  assignee  for  bene- 
fit of  creditors,  see  Assignment  for 
Creditors. 
17L.R.A.(N.S.) 


Jurisdiction  of  actions  1^  trustee  in 
bankniptey,  see  Courts,  7. 

Sufficiency  of  evidence  to  Atm  tiiat 
money  on  deposit  was  properly  of 
bankrupt  corporaticm,  see  Evidence, 
58. 

Kecesaity  of  pleading  insufficiency  of 
assets  to  pay  li^ilities,  in  action 
by  trustee  in  bankniptey,  see  Plead- 
ing, 4,  5. 

1.  A  court  of  bankruptcy  may,  by  sum- 
mary prooess,  require  those  who  assert  ti- 
tle to,  or  an  interest  in,  property  which 
has  rightfully  come  into  its  possession  and 
control  aa  part  of  the  iMUikrupt's  estate,  to 
present  VhaT  claims  to  that  court,  and,  the 
notice  being  reasonable,  may  proceed  to  ad- 
judicate the  merits  of  such  claims.  Epp- 
stein  V.  Orahood,  17:  465,  166  Fed.  42,  84  C. 
C.  A.  208. 

2.  Property  in  the  course  of  administra- 
tion under  the  bankruptcy  act,  white  not 
exempted  fran  taxation  or  freed  from  tax 
liens  or  claims  theretofore  fastened  upon 
it,  is  nevertheless  tn  custodia  legit;  and  a 
pre-existing  tax  lien  or  claim  cannot  he  con- 
verted into  a  full  title  by  the  procurement 
of  a  tax  deed  without  the  court's  sanction. 
Eppstein  v.  Orahood,  17:  465,  156  Fed.  42, 
84  C.  C.  A.  208.  (Annotated) 

Partnersbip  bankraptOy. 

See  also  infra,  11. 

3.  A  bankruptcy  court  is  without  ju- 
risdiction, after  determining  that  a  part- 
nership is  bankrupt,  but  that  none  of  the 
partners  is  a  bankrupt,  summarily  to  take 
and  administer  in  the  proceedings  against 
the  partnership  the  individual  estate  of  a 
solvent  partner  without  his  consent.  Re 
Bertenshaw,  17:  886,  167  Fed.  36S,  86  C.  C. 
A.  61. 

4.  Partnership  creditors  may  pursue 
unadjudicated  partners  by  actions  at  law 
and  suits  in  equity  before,  during,  and  after 
the  proceedings  in  bankruptcy  against  the 
partnership.  Re  Bertenshaw,  17: 886,  167 
Fed.  363,  85  C.  C.  A.  61. 

6.  The  provision  of  the  bankruptcy  act 
of  July  1,  1898,  chap.  641,  S  6f,  SO  SUt  at 
648,  U.  S.  Comp.  Stat.  1901,  p.  8424,  that 
the  net  proceeds  of  partnership  propertv 
shall  be  appropriated  to  the  payment  of 
partnership  debts,  and  the  net  proceeds  of 
the  individual  estate  of  each  partner  to 
the  payment  of  hia  individual  debts,  enun- 
ciates a  rule  of  administration  of  partner- 
ship and  individual  property;  and  it  gov- 
erns only  such  partnership  and  such  indi- 
vidual property  as  the  alleged  bankrupts 
own  at  the  time  the  petition  is  filed,  and 
that  which  has  been  previously  transferred 
fraudulently  or  to  make  a  voidable  prefer- 
ence. Sargent  v.  Blake,  17:  1040,  160  Fed. 
67,  —  C.  C.  A.  — . 

6.  A  partnership  is  insolvent  under  the 
bankruptcy  act  of  July  1,  1898,  chap.  641, 
30  Stat,  at  L.  544,  U.  S.  Comp.  Stat.  1001, 
p.  3418,  if  the  partnership  property  is  in- 
ftuflicient  to  pay  the  partnership  debts,  be- 
cause by  I  1  (10)  of  the  act  it  is  a  person, 
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and  because  under  I  l<lfi)  any  person  is 
inBoIvent  whose  propertj^  is  innuffirient  to 
pay  its  debts,  ana  since  the  only  property  a 
partnership  has  or  can  convey  or  apply  to 
the  payment  of  its  debts  is  partnership 
property,  and  the  only  debts  it  owes  are  the 
partnership  debts.  Re  Bortenfihaw.  17:  880, 
157  Fed.  363  ,  85  C.  C.  A.  61. 

7.  A  partnership,  under  the  bankniptcv 
act  of  July  1,  1808.  chap.  641,  30  Stat,  at 
L.  544,  U.  S.  Comp.  Stat.  1001,  p.  3418,  is  a 
distinct  entity,  separate  from  the  partners 
who  compose  it,  which  owns  its  property 
and  owes  Its  debts  apart  from  the  individ- 
ual property  of  its  members,  which  it  does 
not  own,  and  apart  from  the  individual 
debts  of  its  members,  which  it  does  not  owe ; 
and  it  may  be  adjudf^ed  bankrupt  although 
the  partners  who  compose  it  are  not  so  ad- 
judicated. Be  Bertenshaw,  17:  881^  167  Fed. 
363,  85  C.  C.  A.  61. 

8.  The  discharge  of  the  partnership 
where  the  partners  are  not  adjudicated  bank- 
rupt does  not  discharge  the  partners  from 
their  liability  for  the  partnership  debts. 
Re  Bertenshaw,  17:  886,  157  Fed.  863.  85  C. 
a  A.  61. 

9.  The  trustee  of  the  estate  of  »  bank- 
mpt  partnership  is  not  the  trustee  of  the 
individual  property  of  the  unadjudicated 
partners,  and  has  no  right  to  administer 
it;  nor  is  he  the  trustee  or  the  assignee  of 
the  claims  of  the  partnership  creditors,  nor 
their  agent  or  attorney  to  collect  those 
claims  out  of  other  than  the  partnership 
property ;  and  where  no  partner  is  adjudged 
bankrupt,  the  trustee  has  no  power  to  en- 
force such  claims  against  any  property  ex- 
cept that  of  the  partnership,  or  against  any 
unadjudicated  partner  or  other  person  who 
has  none  of  the  partnership  property.  Re 
Bertenshaw,  17:  886,  167  Fed.  363.  8fi  a  C. 
A.  SI. 

Preferenoea;  ttiflnu  of  preferred  a«dl- 
tora> 

10.  The  transfer  of  the  proceeds  of  a 
sate  of  property,  to  be  applied  on  a  loan, 
although  within  four  months  of  the  insti- 
tution of  bankruptcy  proceedings  against 
the  assignor,  is  not  a  voidable  transfer  If 
made  in  accordance  with  an  agreement  at 
the  time  of  the  loan,  entered  into  more  than 
four  months  before  such  proceedings,  to 
transfer  the  proceeds  when  received,  where 
a  present  equitable  assignment  was  created 
by  the  agi«emeni^  with  notiting  but  the 
transfer  remaining  to  be  done.  Godwin  v. 
^furchison  Nat.  Bank,  17:  935,  69  S.  E.  164, 
145  N.  C.  320.  (Annotated) 

11.  The  application,  with  the  consent  of 
all  the  partners,  of  the  partnership  prop- 
erly to  the  payment  of  an  individual  debt 
of  a  partner,  within  four  months  of  the  fil- 
ing of  a  petition  in  bankruptcy,  and  while 
the  partners  and  the  partnership  are  insol- 
vent, does  not  evidence  any  intent  to  hin- 
der, delay,  or  defraud  the  creditors  of  the 
partnership,  within  the  meaning  of  8  67p  of 
the  bankruptcy  law  (act  July  1.  1898,  chap. 
541,  30  Stat,  at  L.  664.  U.  S.  Comp.  SUt. 
1001,  p.  3449)  ;  and  it  is  not  void  or  void- 
17  LJl.A.{li.a) 


able,  where  the  creditor  paid  has  no  rea- 
sonable cause  to  believe  fSiat  a  prefertaee  ti 
intended  therelnr.  Sargent  v.  Blake,  17: 
1040,  160  VtA.  67,  —  G.  a  A. 

(Aimotated' 

12.  Intentional  transfers  by  insolmt* 
to  secure  or  pay  pre-existinf^  debts,  witliii 
four  months  prior  to  the  Sling'  of  a  petition 
in  bankruptcy,  which  are  not  Toidable  as 
preferences  under  the  bankruptcy  act  of 
July  1,  1898,  chap.  541,  S  67e,  30  Stat,  at  L 
664,  U.  S.  Comp.  Stat.  1901,  p.  3449.  or  tSa- 
lative  of  other  provisions  of  law,  and  whicH 
are  made  withont  intent  to  hinder,  delay,  or 
defraud  creditors  more  than  such  securitin 
or  payments  necessarily  have  that  effect,  do 
not  evidence  an  intent  to  hinder,  delay,  or 
defraud  creditors,  within  the  meaning  of 
that  section.  Sargent  v.  Blake,  17:  xo^  IM 
Fed.  57,  —  CCA.—. 

Foreign  bmnkmptcy. 

13.  Real  estate  cannot  be  tranaferred  hf 
a  foreign  involuntary  assignment  in  bank- 
mptty  whidi  does  not  comply  vritAi  the  pm- 
viaions  of  the  statute  as  to  the  convey  *n« 
of  real  estate.  Re  Delehanty,  17:  173,  95 
Pac.  100,  —  Aril.  — . 

14.  A  foreign  involuntary  assignment  in 
bankruptcy  will  be  given  precedence  over 
the  claim  of  the  assignor  to  share  as  next 
of  kin  in  the  personal  estate  of  a  decedent. 
Re  Delehanty,  17:  173,  96  Pac  100,  —  Arit 
— .  (Annotated) 

BANKS. 

Rights  of  bank  taking  from  its  cashier, 
without  indorsement,  negotiable  pa- 
per indorsed  to  him  personally,  see 
Bills  and  Notes,  6. 

Ffe,roI  evidence  as  to  indorsement  of 
notes  to  cashier  of  bank  as  individ- 
ual, see  Evidence,  £1. 

Sufficiency  of  evidence  to  ahow  that 
money  on  deposit  was  property  of 
bankrupt  corporation,  aee  Evidence, 
68. 

Gift  of  bank  deposit,  see  Gift. 

When  limitations  against  liability  on 

open  bank  account  begin  to  mn,  see 

Limitation  of  Actions,  8. 

Ijoanlnir  credit  of. 

1.  An  agreement  by  a  national  bank  t" 
"protect"  the  eheeka  of  its  customer  and 
raise  the  limit  of  its  "guarantee"  so  that 
the  customer  may  draw  to  any  amount  is 
sufficient  to  charge  the  other  party  with 
notice  that  the  bank  ia  exceeding  its  powers. 
Merchants'  Bank  v.  Baird,  17:  526,  160  Fnl. 
642,  —  C  C  A.  — .  (Annotated) 

2.  That  a  national  bank  which  guaran- 
teed payment  of  a  customer's  checks  prof- 
ited by  the  agreement  to  the  extent  of  ex- 
change in  the  payment  of  checks  and  kept 
the  profit  does  not  prevent  its  denying  lia- 
bility on  its.  guaranty  where  the  profit  was 
all  swallowed  up  in  losses  growing  out  of 
the  transaction.  Merchants'  Bank  v.  Baird, 
17:  53fi,  160  Fed.  642,  —  C.  C.  A.  — . 

3.  A  bank  which  cashes  the  checks  of  t 
customer  of  a  national  bank  with  notice 
that  the  bank  has  loaned  its  credit  to  Uw 
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customer  cannot  enforce  its  guaranty  to  pay 
th«   checks.    Merchants'  Bank  v.  Baird,  17: 
536,  160  Fed.  642,  —  C.  C.  A.  — . 
Relation  of  bank  and  depositor. 

4.  The  relation  of  bank  and  depositor 
exists  between  a  bank  and  a  Taitroaa  corn- 
puny  where  the  former  purehaaes  county 
SkK<l  bonds  and  places  the  amount  of  the  bid 
to  -the  credit  of  the  railroad  company  paya- 
ble on  its  order.  Missouri  P.  R.  Co.  v.  Con- 
tinental Nat.  Bank,  17:  994,  111  S.  W.  674, 
212  Mo.  605. 

6.  The  creation  of  a  bank  account  sub- 
ject to  another's  check  is  not  prevented  from 
constituting  the  relation  of  bank  and  de- 
positor between  the  bank  and  such  person 
Dy  tbe  faet  that  hii  right  to  the  fond  is 
snbjeet  to  a  condition,  If  it  is  duly  per- 
formed.  Missouri  P.  R.  Co.  v.  Continental 
Kat.  Bank,  17:  994,  111  S.  W.  574,  218  Ho. 
SOS. 

PAyment  of  checks;  foi^^erles. 

Resumption  of  acceptance  of  check 
from  delay  in  returning,  see  Bills 

and  Notes,  3,  4. 
Svidence  to  show  that  one  who  made 
the  first  indorsement  on  a  forged 
che<&  was  the  one  whom  the  maker 
intended  should  receive  tbe  money, 
see  Evidence,  56. 

6.  A  bank  cannot  justify  payment  of  a 
check  fraudulently  drawn  in  favor  of  a  fic- 
titious payee  by  the  fact  that  the  check 
came  to  it  through  other  banks  which  had 
cashed  it,  since  tneir  negligence  is  imputed 
to  it.  Harmon  v.  Old  Detroit  Nat.  Bank, 
17:  514,  116  N.  W.  617,  —  Mich.  — . 

7.  The  bank  casbinj^  a  check  must  take 
proper  means  to  assure  itself  that  it  is  paid 
to  tiie  proper  person, — especially  where  it 
is  presented  far  distant  from  the  residence 
of  drawee  or  payee.  Harmon  v.  Old  Detroit 
Nat.  Bank,  17:  514,  116  N.  W.  617,  —  Mich. 

8.  A  statute  making  a  check  drawn  in 
favor  of  a  fictitious  payee  payable  to  bearer 
does  not  apply  where  its  execution  in  that 
form  was  secured  by  fraud.  Harmon  v.  Old 
Detroit  Nat.  Bank,  17:  514,  116  N.  W.  617, 

—  Mich.  — . 

9.  Tbe  duty  of  tbe  bank  to  identify  tbe 
one  to  whom  a  check  is  paid  Ii  not  changed 

the  fact  that  the  name  of  a  fictitious 
payee  was  fraudulently  inserted  before  it 
w&a  signed  bv  the  drawer,  Harmon  v.  Old 
Detroit  Nat.  Bank,  17:  514,  116  N.  W.  617, 

—  Mich.  — .  (Annotated) 
Collections. 

Parol  evidence  to  explain  indorsement 
by  bank,  of  note,  see  Evidence,  20. 
10.  A  bank  which,  upon  receiving  a  note 
for  collection,  indnr<wf  it.  "Previous  indorse- 
ments guaranteed.  Fay  to  the  order  of  any 
bank  or  banker:"  and  forwards  it  to  a  cor- 
respondent for  eolleption. — does  not  render 
it'H'lf  liable  on  the  paper.  .TohnRion  v. 
Schnabauni,  17:  838,  100  S.  W.  11(53,  —  Ark. 

U.  An  indorsement,  by  a  bank,  of  a  note, 
to  pay  to  the  order  of  any  bank  or  banker, 
17  L.R,A.(N.&.) 


shows  on  its  face  that  it  passes  title  for 
collection  only.  Johnston  r.  Sehaabaum,  17: 
838»  100  S.  W.  1168,  —  Arte.  — . 

12.  One  who  cashed  a  ebeck  on  indorse- 
ment by  the  payee  of  the  assumed  name  in 
whieh  he  had  fraudulently  obtained  it  from 
the  maker,  and  who  received  the  amount 
fnmi  the  drawee,  cannot,  upon  discovery  of 
the  fraud  and  return  of  the  amount  by  the 
drawee  to  the  drawer's  account,  be  com- 
pelled to  return  to  the  drawee  what  he  re- 
ceived from  it  on  the  ground  that  he  guar- 
anteed the  indorsement  since  he  made  pay- 
ment as  intended  by  the  maker,  who  should 
bear  tbe  loss  caused  by  his  own  negligouse. 
Central  Nat.  Bank  v.  National  Metropolitan 
Bank,  17:  530,  31  App.  D.  0.  391. 

BKNEFICIARIFS. 

Power  of  beneficiary  of  trust  to  eharse 
or  alien  his  interest,  see  Truatsy  2. 
Of  insurance,  see  Insurance. 

VESSKVOIiElST  BOOIETISlS. 
As  to  insurance,  see  bisnnuiea. 

BUHi  OF  EXCEPTIONS. 
See  Appeal  and  Emnv  ^  9, 

BlliliS  AND  NOTES. 

Necessity  of  consideration  to  support 
agreement  to  indemnifv  surety  on 
note  against  loss,  see  Contracts,  1. 

Promise  by  malrar  to  pay  soon  as  con- 
sideration for  promise  to  refrain 
from  suit,  see  (>mtracts,  3,  4. 

Fraud  in  inducing  signing  of,  see  Con- 
tracts, 26. 

Presumption  as  to  application  of  pay- 
ment of  Interest  on,  see  Evidence, 
10. 

Admissibility  of  note  Is  evidenee^  see 

Bvidenee,  1ft. 
Release  of  surety  on,  see  Prindpal  and 

Sure^. 

Power  of  one  partner  to  bind  partner- 
ship by  signing  partnership  name 
to  note,  see  Partnership,  1. 

Signature  to  partnership  note  by  agent 
in  presence  of  one  partner,  see 
Partnership,  2. 

1.  An  instrument  promising  for  value 
received  to  pay  a  certain  amount  to  a  cer- 
tain person  if  collected  in  her  lifetime  is 
not  void  as  being  either  an  attempt  by  her 
to  dispose  of  property  at  death  without  tbe 
required  formalities,  or  as  an  attempted 
gift  without  the  requisite  person  making 
a  complete  delivery.  Perrin  v.  Chandler, 
17:  1239,  69  Atl.  874,  —  Vt.— . 

(Annotated) 

Consideration. 

2.  While  a  promissory  note  given  for 
the  purchase  price  of  property  does  not 
amount  to  a  payment  of  the  debt,  in  the 
absence  of  an  agreement  to  the  contrary, 
yet  the  contract  of  sale  constitutes  a  valua- 
ble consideration  for  the  note,  and  an  ac- 
tion may  t>e  maintained  thereon,  even  though 
the  property  has  never  been  delivered  and 
the  title  tliereto  has  never  paBce4.  Acme 
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Food  Co.  V.  Older,  17:  807,  61  S.  E.  236,  — 
W.  Va.  — .  (Annotated) 

Acceptance. 

S.  A  tortious  refusal  to  return  a  check, 
on  the  part  of  the  drawee,  to  the  holder  or 
collecting  bank,  is  not  necessary  to  render 
the  drawee  liable  thereon  under  the  provi- 
sions of  the  negotiable  instruments  law  that, 
where  the  drawee  refuses  to  return  the  bill 
within  twenty-four  hours,  he  will  be  deemed 
to  have  accepted  it;  but  mere  passive  neg- 
lect to  return  is  sufficient.  Wisner  v.  First 
Nat  Bank,  17:  ia66,  68  Atl.  9&S,  220  Pa.  21. 

4.  Delivering  a  cheek  to  a  notary  for 
protest  does  not,  where  by  statute  pro1»st  is 
not  necessary,  fulfil  the  duty  of  thia  drawee 
so  as  to  relieve  it  from  the  operation  of  the 
section  of  tiie  negotiable  Instruments  law 
tlta^  where  the  drawee  refuses  to  return 
the  bill  within  twenty-four  hours,  he  will 
be  deemed  to  have  accepted  it.  Wisner  v. 
First  Nat.  Bank,  17:  1166,  68  Atl.  955. 
220  Fa.  21.  (Annotated) 

Indorsement  and  transfer. 

Effect  of  unrestricted  indorsement  by 
bank,  of  note  received  for  collec- 
tion, see  Banks,  10. 

Indorsement  bj  bank  for  collection,  see 
Banks,  11. 

Parol  evidence  to  explain  indorsement 
by  hmnk,  of  note,  see  Evidence,  20. 

I^rol  evidence  as  to  indorsement  of 
notes  to  cashier  of  bank  as  indi- 
vidual, see  Evidence,  21. 

5.  Sureties  who  place  their  names  on 
the  face  of  a  note  as  makers  are  primarily 
liable  to  a  holder,  notwithstanding  any  ir- 
regularity in  the  indorsements.  Johnston  T. 
Sebnabanm,  17:  838, 109  8.  W.  1103,  —  Ark. 

Transfer  wltboiit  Indoraement. 

6.  A  bank  which  takes  without  indorse- 
ment, from  its  cashier,  n^otiable  paper 
indorsed  to  him  without  designation  of  his 
fiscal  position,  holds  it  subject  to  all  equi- 
ties existing  in  favor  of  the  maker.  First 
Nat.  Bank  v.  McCullough,  17:  1105,  93  Pac. 
366,  —  Or.  — .  (Annotated) 

Actions  and  defenses. 

Damages  in  action  by  payee  against 
maker  of  note  given  in  considera- 
tion of  executory  contract  of  sale, 
see  Damages,  8. 

Who  is  real  party  in  interest  entitled 
to  sue  on  promissory  note,  see  Par- 
ties, 2. 

Sufficiency  of  averment  of  promise  to 
pay,  in  declaration  in  assumpsit  on 
promissory  note,  see  Pleading,  3. 

Sufficiency  of  affirmation  of  title  in  ac- 
tion on  promissory  note,  see  Plead- 
ing, 7. 

7.  A  stranger  who  pays  the  amount  of 
a  note  and  receives  a  delivery  of  it  to  him- 
self will  be  held  to  be  a  purchaser  until  an 
intention  to  the  contrary  appears.  John- 
ston V.  Schnabaum,  17:  838,  109  S.  W.  1163, 
—  Ark.  ~. 

8.  The  maker  of  a  negotiable  note  ex- 
ecuted in  consideration  of  an  sxecutoiy 
17  LJUA.(N.S.) 


contract  for  the  sale  of  goods  may  defeat 
or  limit)  on  the  theory  of  failure  of  coa- 
sideration,  in  whole  or  in  part,  the  annnnt 
of  the  recove^  thereon,  in  an  action  broogfat 
against  htm  by  the  payee  after  maturity, 
by  proving,  in  case  the  title  to  the  prop- 
erty purchased  passed,  a  total  unt-xcused 
nonperformance  on  the  part  of  the  vendor 
of  his  contract  to  deliver  the  properly,  or 
loss  on  the  part  of  the  vendee  of  the  benefit 
of  the  contract,  occasioned  by  want  of  title 
in  the  vendor;  or,  where  the  title  did  not 
pass  at  the  time  of  making  the  contract,  by 
proving  a  refusal  of  the  vendee  to  accept 
the  property,  and  notice  of  his  intentir^n 
not  to  do  so,  before  the  title  passed.  Acme 
Food  Co.  V.  Older,  17:  807,  61  &  £.  235,  — 
W.  \a.  —. 

BIiOOD  POISONING. 

Death  from,  following  accidental  abra- 
sion of  skin  as  one  from  external, 
violent,  and  aoMdent&I  means,  see 

Insurance,  21. 

BOARDING  HOUSES. 

B^rulation  of  construction  and  main- 
tenance of,  see  Constitutional  Law, 
22,  23. 

BOARDS. 

Power  of  board  of  superriaors  fo  fix 
situs  of  debt  for  purpose  ot  taxa- 
tion, see  Taxes,  10. 

Of  health,  see  Health. 

BONA  FIDE  PURCHASER. 
Of  checks,  see  Checks. 

BONDS. 

Effect  of  purchase  by  bank,  of  railroad- 
aid  bonds,  and  placin^^  amount  of 
bid  to  credit  of  railroad  company, 
see  Banks,  4. 

Right  of  county  contracting  for  con- 
struction of  building  to  bind  con- 
tractor  to  pay  claims  of  laborers 
and  materialmen,  see  Counties. 

Parol  evidence  to  show  intention  of 
sureties  on  directors'  bonds,  see 
Evidence,  19. 

Opinion  as  to  value  of  particular  bonds, 
see  Evidence,  28. 

Who  may  maintain  action  on  contrac- 
tor's bond,  see  Parties,  S. 

BOOKS  OP  ACCOUNT. 

Admissibility  in  evidenoe,  aee  flridence, 
16. 

BREAKING. 

What  constitutes,  within  meaning  of 
law  of  burglary,  see  Burglary. 

BRIDGES. 

Bight  of  property  owner  to  erect  plat- 
form on  his  lot  to  enable  him  to 
pass  therefrom  to  bridge,  see  Hi<a:h- 
ways,  2, 

Right  of  municipality  to  erect  bridge 
so  as  to  raise  surface  of  street  to 
certain  grade,  see  Highways. 
A  bridge  is  a  higliway,  under  Idaho 
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'ev.  Stat.  1887,  S  860,  and  it  is  subject  to 
he  lawa  applicable  to  highways.  Sandpoint 
.  Doyle,  17:  497,  95  Pac.  945,  14  Idaho,  749. 

IROKEB8. 

A  real  estate  broker  is  without  an- 
hority  to  execute  a  contract  of  sale  which 
hn.11  be  binding  upon  one  who  places  real 
state  in  bis  hands  for  sale,  unless  such  au- 
hority  is  specially  conferred.  Weather- 
ead  T.  Ettinger,  17:  izo^  84  N.  E.  598,  78 
)hio  St  104.  (AnnoUted) 

»miJ>INO  OONTRAOT. 
See  ContntotB,  18-20^ 

&XnU>II37  OF  PROOF. 
See  Evidenoe,  1-12. 

Sufficiency  of  evidence  to  establish 
guilt  of,  lee  Hvidenee,  65. 

1.  Opening  a  screen  door  held  shut  by 
iprings,  with  the  intent  to  ccnnmit  larceny, 
8  a  breaking  within  the  meaning  of  the  law 
if  burglary.  State  t.  Henderson,  17:  iioo, 
no  S.  W.  1078,  212  Mo.  208.  (Annotated) 

2.  Pushing  up  a  window  which  is  held 
3own  by  its  own  .weight  only,  and  has  been 
left  open  enough  to  admit  the  insertion  of  a 
hand  under  it,  so  as  to  form  an  aperture 
lar^  enough  to  admit  one's  body,  and  en- 
tering the  building  through  the  aperture  ao 
made,  is  a  sufficient  breaking  to  constitute 
burglary.  People  v.  White,  17;  iio»,  117 
N.  W.  161,  —  Mich.  — .  (Annotated) 

CANCEIiATIOW  OP  IKSTRCMEINT8. 
Cancelation  of  contracts,  see  Contracts, 
16.  16,  21-26. 

OARRFERS. 

Contract  by  company  to  establish  sta- 
tion and  stop  trains  at  certain 

flace.  see  Contracts,  12;  Parties,  1 ; 
leading,  6. 
Damages  for  carrying  passenger  beyond 
destination,  see  Damages,  9;  Trial, 
16,  28. 

Punitive  damages  for  refusing  to  carry 
passenger  to  destination,  see  Dam- 
ages, 1. 

By  elevators,  see  Elevators. 

Proof  that  agent  in  charge  of  railroad 
'  station  was  also  agent  of  tele- 
graph company,  see  Evidence,  69. 

Injunction  to  prevent  breach  of  cove- 
nant to  run  trains  to  and  from 
track  of  covenantee,  see  Injunction, 

Refusal  of  telegraph  company  to  trans- 
mit message  informing  superintend- 
ent of  railroad  that  there  was  no 
fire  in  station,  see  Telegraphs. 

Assault  on  passenger. 

1.  A  pnssengcr  on  a  street  oar,  who,  be- 
ing entitled  to  a  tran-ifer  to  another  line, 
which  is  not  given  him  before  the  transfer 
point  is  reached,  continues  to  demand  it  aft- 
er he  has  reached  the  ground  at  the  transfer 
17L.ILA.(X.S.) 


point  in  obedience  to  the  conductor's  com- 
mand to  get  off  the  car  ana  out  of  the  way, 
has  not  lost  his  rights  as  a  passenger,  bo  as 
to  absolve  the  company  from  liability  for  an 
assault  upon  him  by  the  conductor,  grow- 
ing out  of  the  altercation.  Blomsness  t. 
Puget  Sound  Electric  R.  Co.  17:  763,  92  Pac 
414,  47  Wash.  620.  (Annotated) 
2.  A  street  car  company  is  not  liable 
for  an  assault  by  its  motorman  upon  a  pas- 
senger who  has  left  the  car  to  stop  a  fight  be- 
tween the  conductor  and  a  person  who  has 
been  ejected  from  the  car.  Zeccardi  v.  Yon- 
kers  R.  Co.  17:  770,  83  N.  E.  81,  190  N.  Y. 
389. 

Riding  on  platform. 

8.  freedom  from  oontrilnitory  nwll- 
gence  cannot  be  declared  as  matter  of  IKW 

where  a  passenger  injured  by  a  train  going 
into  a  washout  voluntarily  rode  on  the  plat- 
form of  the  fast-moving  train  when  there 
was  room  inside  the  car,  in  the  nighttime, 
in  the  midst  of  or  soon  after  a  severe  rain 
storm,  and  no  one  inside  the  car  was  in- 
jured. Miller  v.  Chicago,  St  P.  M.  A  0. 
R.  Co.  17: 158,  116  N.  W.  794,  —  Wis.  — . 

(Annotated) 
InJnrlM  In  getttng  <Hi  at  off. 

Doctrine  of  last  clear  chance  vhere  girl 
carried  past  destination  stn^d 
from  moving  street  car,  see  Negli- 
gence, 14. 

4.  The  failure  of  a  street  car  conduc- 
tor to  exercise  the  highest  degree  of  care 
possible  to  prevent  a'  girl  thirteen  years  of 
age  and  unaccustomed  to  riding  upon  the 
cars,  from  alighting  from  the  moving  car 
while  frightened  and  frensied  by  reason  of 
having  been  carried  past  her  announced  des- 
tination, will  render  the  company  liable  in 
damages  for  the  injuries  sustained  her. 
Kruger  v.  Omaha  &  C.  B.  Street  R.  Co.  17: 
101,  114  N.  W.  671,  —  Neb.  — .  (Annotated) 

5.  A  railroad  company  is  liable  for  in- 
jury to  a  passenger  by  the  jerking  of  the 
train  in  starting,  while  he  is  standing  on  the 
platform,  awaitmg  an  opportunity  to  alight, 
after  the  train  has  stopped  at  his  station, 
with  ears  standing  and  moving  on  parallel 
tracks  so  close  to  his  train  that  any  at- 
tempt to  use  the  passageway  between  than 
is  not  unlikely  to  result  in  injury.  Smith  v. 
North  Carolina  R.  Co.  17:  ijg,  61  S.  £.  266, 
147  N.  C.  448.  (Annotated) 
baggage. 

Damages  for  failure  to  deliver  travel* 
ing  man's  samite  trunk,  see  Dam- 
ages, 11. 

0.  A  passenger  who  delivers  his  trunk 
to  the  ba^ageman  at  a  railway  station  in 

proper  season  has  the  right  to  require  that 
it  shall  be  carried  on  the  same  train  which 
he  takes.  Conheim  v.  Chicago  G.  W.  R.  Co. 
17:  1091,  116  N.  W.  581,  104  Minn.  812. 

(Annotated) 

Freight  carriers;  duty  to  receive  goods. 
Damages  for  delay  in  furnishing  cars, 

see  Damages,  10. 
Refusal  of  instruction  requested  by  car- 
rier as  to  contract  to  furnish  ship- 
per with  cars,  see  Trial, 
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7.  A  BufBcient  tender  of  itock  to  a  car- 
rier for  shipment  ia  made  by  notifying  the 
carrier  of  the  need  of  cars,  and  placing  and 
keeping  the  stock  within  a  short  distance 
of  tlte  station  in  obedience  to  instructions  of 
the  station  agent.  St.  Louis,  I.  M.  A.  8.  R. 
Co.  T.  Ozier,  tj:  397,  110  S.  W.  693,  —  Ark. 

Iamb  of*  or  Injury  to,  property. 

Necessity  of  pleading,  in  defense  to  ao- 
tion  by  shipper  for  losa  of  property, 
noncompliance  by  shipper  with  eon- 
tract,  see  Pleading,  17. 

8.  A  railroad  company  cannot  escape 
liability  for  injury  through  rust  to  metal 
loaded  into  one  of  its  cars,  by  the  facts  that 
the  car  was  aent  to  the  shipper  loaded  with 
soda  ash,  the  nature  of  wnich  is  to  cause 
the  boards  of  the  ear  to  shrink  and  expose 
its  contents  to  the  weather,  and  to  cause 
metal  to  rust,  and  that  he  reloaded  it  with 
the  metal  without  exercising  reasonaole  care 
to  ascertain  whether  or  not  it  was  in  fit 
condition  for  the  intended  use.  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Louisville  Tin  A,  S. 
Co.  17:  io34f  111  S.  W.  358,  33  Ky.  L.  Rep. 
9X4.  (AnnoUted) 

Carrying  live  stodc. 

9.  A  provision  of  a  contract  for  the 
transportation  of  live  stock,  that  the  rules, 
regulations,  and  conditions  prescribed  by  the 
carrier  shall  be  binding  on  the  shipper,  and 
that  the  signing  of  the  contract  by  the  ship- 
per shall  be  conclusive  evidence  of  his  agree- 
ment to  them,  is  invalid.  Houtz  v.  Union 
P.  R.  Co.  17:  628.  93  Pac.  439,  33  Utah,  175. 
SUpnlatlons  as  to  liability. 

Burden  of  proving  validity  and  reaaon- 
ableness  of  contract  limiting  lla* 
bility,  see  Evidence.  2. 
10.  A  condition  In  a  carriage  contract  re- 
quiring notice  of  loss  within  a  specified 
time  as  a  condition  precedent  to  recovery 
for  negligence  does  not  apply  to  damages 
resulting  from  loss  due  to  the  falling  of  the 
market.    Houtz  v.  Union  P.  R.  Co.  17:  698, 
93  Pac.  439,  33  Utah,  175. 

11.  Stipulations  in  contracts  between  car- 
rier and  shipper,  when  fairly  entered  into 
and  found  to  be  reasonable  under  all  the 
circumstances,  requiring  the  presentation  of 
a  claim  for  loss,  are  not  in  all  cases  against 
public  policy,  and,  for  that  reason,  inef- 
fectual, merely  because  the  claim  pertains 
to  a  loss  occasioned  by  negligence.  Houtz 
V.  Union  P.  R.  Co.  17:  6a8,  93  Pac.  439,  83 
X^tah,  17S. 

12.  A  carriage  contract  which  exempts  the 
carrier  from  liability  for  loss  occasioned 
by  other  than  its  gross  negligence,  in  at- 
tempting to  relieve  the  company  from  all 
liability  for  loss  from  ordinary  negligence, 
is  against  public  poliev.  and  void.  Houtz  V- 
Union  P.  R.  Co.  ijt'caS,  93  Pac.  439.  33 
Utah,  175. 

13.  The  provisions  of  a  contract  whereby 
a  shipper  of  sheep  assumes  all  the  risk  of 
damage  which  may  be  sustained  1^  reason 
17  L.RA.(N.S.) 


of  delay  in  the  transportation,  or  Ion  or 
damage  for  any  other  cause  or  thing  not 
resulting  from  wilful  or  gross  negligence  of 
the  carrier;  and  all  provisions  ezoDptiii; 
or  limiting  the  liability  for  loss  or  dan 
age  resulting  from  the  failure  to  oereiM 
proper  care^ — contravene  publie  policy,  and 
are  void.  Houta  v.  Union  P.  S,  Co.  17: 61&, 
93  Pac.  439,  33  Utah.  175. 

14.  A  stipulation  in  a  carriage  contnrt 
that,  unless  claims  are  presented  within  ten 
days,  they  shall  be  deemed  to  be  waiTed- 
following  stipulations  relieving  the  carrier 
from  liability  for  loss  not  resulting  froyn 
its  wilful  or  gross  negligence,  refers  to 
claims  resulting  from  such  n^ligence,  trii 
cannot  be  treated  merely  bb  dealing  with 
the  question  of  the  presentation  of  elaini> 
arising  from  loss  of  all  kinds,  inclndiie 
those  arising  from  ordinary  n^ligence,  90  s> 
to  give  the  contract  the  effect,  not  of  ei 
empting  the  carrier  from  liability  for  loc- 
through  its  ordinary  negligence,  bat  as  im- 
posing a  condition  to  the  liability  whict 
the  shipper  must  observe  before  he  can  «>' 
force  it.  Houtz  v.  Union  P.  R.  Co.  17:  618. 
93  Pac.  438,  33  Utah,  175.         ( Annotate.!  < 

Governmental  control;  stopping  tniln«. 

Validity  of  rule  of  stato  railroad  con 
mission  imposing  penalty  on  ar 
riers  for  failure  to  fnmi^  can  foi 
interstote  shipmento,  see  Commerce. 

Conspiracy  to  induce  commission  of  of- 
fense of  receiving  rebates,  see  Con 
spiracy,  5,  6;  Criminal  Law,  1;  Evi 
dence,  16,  47;  Indictment,  etc 

Review  by  courts  of  action  of  com 
mission  fixing  rates  and  servin'' 
for  railroad  transportation,  etf 
Constitutional  Law.  2. 

Review  1^  court  of  orders  of  railnnJ 
commission,  9pe  Courto,  2,  3. 

Sufflcieney  of  evidence  to  establish  un- 
reasonableness of  order  of  railroad 
commission,  see  Evidence,  63. 

Question  for  court  as  to  reasonableneu 
of  requiring  railroad  company  to 
run  trains  over  abandoned  route- 
see  Pleading,  23. 

15.  It  is  within  uie  power  of  a  railroad 
commission  to  require  a  railroad  etmputr 
to  stop  one  local  train  each  way  a  day  at  a 
platform  half  way  between  two  statiooi  be- 
tween 7  and  8  miles  apart  for  the  accom- 
modation of  sixty-four  families;  and  sach 
an  order  is  not  so  clearly  unreasonable  thtt 
courts  will  interfere  with  it  when  haviii^ 
power  to  vacate  orders  of  the  commissioi 
which  are  shown  clear  and  satisfsctoiy 
evidence  to  be  unreasonable.  Hinnnpoliit 
St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Railroad  Com. 
17:  831,  116  N.  W.  905,—  Wis.  — . 

(Amutsted) 

OARS. 

Injunction  against  storage  of,  in  Btrtet, 

see  Injunction,  14. 
Liability  of  carrier  for  injury  to  gooib 

through  defective  car,  see  CamMi 

8. 
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Damages  for  delay  in  furniBbing,  see 
I&mages,  10. 

AStTAI/nr  INSCBANOB. 
See  InsuraneB. 

AVBEi. 

Question  for  jniy  as  to  cause  of  injaiy, 
see  Trial,  4. 

eirtificate:. 

Of  architect  as  to  completion  of  build- 
ing contract,  see  Contracts,  18-20. 

HAMPERTY. 

Contract  for  contingent  attorney  fee, 

see  Attorneys,  4. 
Validity  of  agreement  that  client  should 

not   compromiBe   or  settle  claim 

without  consent  of  attorney,  see 

Contracts,  10. 

A  contract  for  an  attorney's  fee  con- 
Ingent  npon  the  amount  to  be  recovered  by 
iidgment  or  settlement  is  ordinarily  valid; 
ut  when  such  contract  contains  a  stipula- 
ion  that  the  client  shall  not  compromise 
r  settle  his  claim  without  the  consent  of  the 
ttorney,  it  is  ehampertous  and  voidable  at 
he  option  of  Vbe  client.  Davy  t.  Fidelity 
I  C.  liu.  Co.  17:  443,  85  N.  B.  604,  78  Ohio 
it.  S68. 


^KARirms. 

Medical  college  as  charitable  institu- 
tion, see  Mandamus,  2. 

Loeal  auxiliary  of  foreign  minsionary 
society  as  charity  exempt  from 
taxation,  see  Taxes,  13. 

As  to  exemption  of  religious  societies 
from  succession  tax,  see  Taxes,  16- 
19. 

See  also  Hospitals,  1-3. 

A  hospital  maintained  by  a  railroad 
or  the  benefit  of  its  employees,  to  which 
hey  are  required  to  contribute,  is  not  a 
'habitable  institution  within  the  rule  which 
!xempts  such  institutions  from  liability  for 
legligence.  Phillips  v.  St.  Louis  &  S.  F.  R. 
}o.  17: 1167,  111  S.  W.  100,  211  Mo.  410. 


:'HATte:ij  mortgage. 

Rights  of  attaching  creditors  la  mort- 
gaged personal  property,  see  At- 
udiment. 

Burden  of  proving  that  increase  of 
animals  were  conceived  before  mort- 
gage thereon  was  given,  see  Evi- 
dence, 11. 

A  chattel  mortgage  on  domestic  ani- 
nals  and  their  increase,  which  is  executpd 
luring  the  period  of  gestation  and  is  duly 
iled  tor  record,  creates  a  lien  upon  the  iii- 
■rease  when  the  samo  are  born,  which  will 
'ontinue  so  long  ns  the  mortgage  lants.  not 
mly  as  between  the  mortgagor  and  mort- 
fHgep,  but  as  against  creditors,  and  bona 
idp  piircliRsers  of  the  mortgagor.  Holt  v. 
l.ucaM.  17:  203,  06  Pac.  30,  —  Kan.  — v 
17L.R.A.(N.S.) 


CHECKS. 

Ouaranfy  of,  1^  hanks,  see  Banks,  1-8. 
Fliyment  of  forged  cheeks,  see  Banks, 

6-9,  12. 

Presumption  of  acceptance  of,  see  Bills 

and  Notes,  3,  4. 
Evidence  to  establish  husband's  authori- 
ty to  sign  checks  for  wife,  see  Evi- 
dence, 39. 

Evidence  as  to  person  to  whom  maker 
of  forged  cheek  intended  that  mon- 
ey should  be  paid,  see  Evidence,  S6. 

Iblduemg  cashing  of  check  by  false  pre- 
tenses, see  False  Pretenses,  2. 

Forgery  by  indorsement  upon  check  of 
name  of  fictitious  person  to  whom 
it  was  made  payable,  see  Forgery. 

Question  of  good  faith  in  purchase  of 
check  as  one  for  jury,  see  Trial,  9. 

1.  Giving  his  own  check  in  exchange  for 
that  of  a  third  person  constitutes  one  a 
holder  of  it  for  value;  and  such  position  is 
not  lost  by  the  fact  that  payment  of  the 
stranger's  check  is  refused  before  his  own 
has  been  negotiated  or  presented  for  pay- 
ment. Matloti  T.  Seheuerman,  17:  747,  OS 
Pae.  828,  —  Or.  — .  (Annotated) 

2.  Notice  of  infirmity  in  the  contract  is 
not  given  to  the  purchaser  of  a  check  by  a 
statement  of  the  indorser  that  the  maker 
had  requested  him  to  wait  two  or  three 
days  before  presenting  it  for  payment.  Mat- 
lock V.  Seheuerman,  17:  747,  OS  Pao.  823,  — • 
Or.  — . 

3.  A  check  negotiated  at  noon  on  the 
day  following  its  date  is  not  overdue  so  as 
to  carry  notice  of  its  illegality  or  .previous 
dishonor,  although  made  and  negotiated  In 
the  town  in  which  the  drawee  is  located. 
Matlock  V.  Seheuerman,  17:  747,  03  Pac.  823, 
—  Or.  — . 

4.  One  who,  without  notice  of  the  in- 
validity of  the  check  of  a  third  person,  has 
given  his  own  check  to  the  payee  in  ex- 
change for  it,  is  not  bound  to  stop  payment 
of  his  own  check  in  case  payment  of  the 
stranger's  check  ia  refused  because  of  such 
invalidity.  Matlock  v.  Seheuerman,  17:  747, 
93  1-ac.  823,  —  Or.  —. 

5.  A  bona  ilde  holder  for  value  of  a 
cheek  given  for  a  gambling  debt,  which  Is 
dishonored  upon  presentation  for  payment, 
is  not  bound  to  pursue  the  Indorser  for  the 
protection  of  the  maker,  because  of  the  orig- 
inal invalidity  of  the  check.  Matlock  v. 
Seheuerman.  17:  747*  OS  Pae.  823,  —  Or.  — . 
OHIIiD  IiAHOR. 

Validitv  of  statute  forbidding^  see  In- 
fants, 1. 
CHIIiDBETr. 

See  Infants. 
CIVIIj  lilBERIT. 

See  Constitutional  Law,  14. 

CIVIIi  RIGHTS. 

Effect  of  deprivation  of,  on  validity  of 
deed  executed  by  eonvict  while  exe- 
cution of  judgment  of  conviction  is 
stayed,  see  Deeds,  3. 
The  suspension  of  the  civil  rights  of 
*3  Digitized  by  CjOO^ 
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a  person  sentenced  to  the  penitentiary  for  a 
term  less  than  life  begins  at  the  date  of  his 
ImpriBonment  under  the  sentence.  Harmon 
T.  Bower,  17:  50a,  9S  Pac.  61,  —  Kan.  — . 

(Annotated) 

CXiAIMS. 

Summary  proceea  to  compel  presenta- 
tion of,  before  bankruptcy  conrt,  see 
Bankruptcy,  L 


CLASSIFICATION. 

Of  business  for  purpose  of  ocoapation 
tax,  aee  Licensa,  1,  4, 

CLASS  LEGISLATION. 
See  Constitutional  Law. 

OLITBS. 

Summary  closing  of,  on  ground  that 
liquor  laws  are  being  violated  by, 
aee  Injunction,  11,  12;  Intoxicating 
liquors,  i. 

OOLLATBRAL  ATTACK. 
On  judgment,  see  Judgment. 

COLLATERAL  SECURITY. 

See  Pledge. 

COLLECTIONS. 

By  banks,  aee  Banks,  10-12. 

COLLEGES. 

Mandamus  to  oompel  issuance  of  di- 

Stnna,  see  Appu.1  and  Error,  11. 
10  Medical  CoIk|^. 

OOMBINATIOXS. 

See  Conspiru^,  4;  Labor  Organizations. 

COMMERCE. 

What  constitutes  interstate  commerce, 
see  Corporations,  7. 

A  rule  of  a  state  railroad  commission 

imposing  a  penalty  upon  railroad  compa- 
nies for  failure  to  furnish,  within  four  days 
from  demand,  cars  which  are  needed  for  in- 
terstate shipments,  is  an  invalid  interfer- 
ence with  interstate  commerce,  although  it 
reserves  power  to  suspend  the  operation  of 
the  rule  if  justice  demands, — at  least  when 
applied  to  a  state  of  facts  which,  because 
of  shortage  of  cars,  due  to  unprecedented 
demand,  renders  it  impossible  to  comply 
with  the  rule  without  disobeying  it  in  other 
parts  of  the  state,  or  disobeying  the  rules 
of  other  states.  Southern  R.  Co.  v.  Com. 
17:  364,  60  S.  E.  70,  107  Va.  771. 

(Annotated] 

COMMON  CARRIERS. 
See  Carriers. 

COMMUNITT  PBOPERTT. 
See  Husband  and  Wife,  6. 

COM  PEXS  ATION. 

Of  attorney,  see  Attorneys,  4;  Champer- 
1y. 

17  L.RJI.IN.S.) 


For  property  taken  for  eminent  domais 
or  consequential  injuries,  see  Emi- 
nent Domain,  6-10. 

Of  tax  collector,  aee  Tax  Colleetm. 

COMPLAINT. 

Sufficiency  of  declaration  or  ocHnplaint, 
see  Pleading 

COMPRESS  COMPANY. 

Imputing  negligence  of,  to  owner  of  «A- 
ton  left  with  compai^  to  be  baM. 
see  Negligence,  13. 

CONCLUSIONS. 
See  Pleading,  2. 

CONDEMNATION  PROOEa3>INGS. 
See  Eminent  Domain. 

CONDITION. 

See  Covenanta  and  Coiiditi<m8. 

CONFESSIONS. 

Admissibility  in  eridenoeb  aes  Sridenot 
S4. 

CONFIDENCE  GAME, 
See  False  Pretenses,  1. 

CONFIDENTIAL  COMMUNIOATIOXe 
See  Evidence,  37. 

CONFLICT  OF  LAWS. 

1.  An  agreement  in  a  deed  whereby  tbf 

grantee  assumes  and  agrees  to  pay  an  ex 
isting  mortgage  on  the  land  conveyed  is  • 
perscAial  contract,  and  is  governed  by  the 
laws  of  the  state  in  which  the  deed  is  fxf 
outed  and  delivered  and  in  which  the  partita 
reaide,  rather  than  by  the  laws  of  a.notber 
state  in  which  tiie  laiul  conveyed  ia  situated. 
Clement  Willett,  17: 1094,  117  N.  W.  491 
—  Minn.  — w  (Annotated* 
Marriage. 

2.  A  marriage  by  one  of  the  parties  to 
a  divorce  proceeding  within  the  time  pro- 
hibited by  statute,  which  the  statute  ex- 
pressly declares  shall  be  void  whether  con- 
tractel  within  or  without  the  state,  is  not 
void  if  ctmtracted  in  a  foreign  oonntiy,  br 
whose  laws  it  is  valid,  after  the  party  hv 
acquired  a  domlcil  there;  but  it  is  inTalfd  if 
the  parties  went  to  the  foreign  oountrr 
for  the  purpose  of  evading  the  local  U« 
and  with  the  expectation  of  returning  u 
their  former  home.  State  v.  Fenn,  17:  Son 
92  Pac.  417,  47  Wash.  561.  (Annotatedi 

3.  A  legislative  declaration  that  it  shall 
not  be  lawful  for  a  divorced  person  to  mar 
ry  again  within  a  year  from  the  date  of  tbr 
divorce  declares  a  public  policy  which  will 
prevent  the  recognition  by  the  courts  of  th^ 
state  of  a  marriage  between  its  citizens  who 
go  to  another  state  to  avoid  the  provisions 
of  the  statute,  and,  after  the  ceremony, 
return  to  their  former  domicil.  Lsnham  V. 
Lanham,  17:  804,  117  N.  W.  787,  —  Wu.  — . 
Sale. 

4.  A  sale  of  goods  to  be  delivered  to 
transportation  companies  at  the  place  of 
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lanufacture  in  another  ttate  ia  effected 
lere,  and  is  not  affected  by  a  statute  of 
le  state  where,  the  order  was  signed,  re- 
tting to  the  Mle  of  eoods  bearing  a  fraud- 
lent  mark  of  quality.  Loveland  v.  Din- 
an,  17:  iiig,  70  Atl.  634.  81  Conn.  111. 
lemedles. 

5.  A  court  of  one  state  will  not  enforce 
statute  of  another  state  making  a  wife 

able  jointly  with  her  husband  for  family 
i^pcDses,  in  case  of  purchases  made  by  a 
tizen  of  the  former  state  while  he  and  his 
ife  were  temporarily  in  the  latter.  Man- 
ell  Brothers  v.  Fogg,  17:  436,  66  N.  E.  198, 
32  Mass.  682.  (Annotated) 

6.  One  who  contracts  a  dtAit  and  agrees 
>  pay  it,  In  a  state  from  which  he  subae- 
uently  ^les  to  another,  where  he  resides  a 
ufficient  length  of  time  to  bar  a  right  of 
ction  thereon  under  the  statutes  of  the  lat- 
iT  atat«,  will  not  be  permitted  to  plead  the 
ar  of  the  statute  in  a  third  state  to  which 
e  removes,  where  the  statute  of  the  state 
1  which  the  contract  was  made  has  not  yet 
Lin  against  the  obligation.  West  Theis, 
7:  472,  96  Pac.  932,  —  Idaho,  — . 

7.  "A  cause  of  action  arises"  in  an- 
ther state,  within  the  meaning  of  Idaho 
tev.  Stat.  1887,  I  4079,  forbidding  the  main- 
enance  of  suits  on  causes  of  action  barred 
y  the  statutes  of  limitations  of  the  state 
a  which  they  arise,  at  the  time  and  place 
n  the  state  when  and  where  the  debt  is  to 
«  paid  or  the  contract  performed;  and  the 
ause  of  action  thus  arising  continues  and 
oUows  the  debtor  until  such  time  as  it  is 
«rred  by  the  statute  of  limitations  of  the 
tate  in  which  it  arose,  or  until  the  debtor 
las  lived  in  the  state  of  Idaho  a  sufficient 
ength  of  time  to  bar  it  by  the  statute  of 
imitations  of  that  state.  West  v.  Theis, 
7:  472,  96  Pac.  032,  —  Idaho,  — . 

8.  The  phrase,  "has  arisen  in  another 
tate."  used  in  Idaho  Rev.  Stat.  1887.  I  4079, 
■roviding  that  "when  a  cause  of  action  has 
risen  in  another  state,  .  .  .  and,  by 
he  laws  thereof,  an  action  cannot  there 
>e  maintained  against  a  person  by  reason  of 
he  lap84>  of  time,  an  action  thereon  shall 
lot  he  maintained  against  him"  in  the  state 
if  Idaho,  refers  to  and  means  the  state  in 
vhich  the  foreign  contract  is  to  be  paid  or 
lischarjred,  and  haa  no  application  to  an 
ntermediate  state  through  which  the  debtor 
nay  subsequently  travel,  or  in  which  he 
nay  roside  for  a  sufficient  length  of  time  to 
>ar  the  action  under  the  statute  of  limita- 
ions  of  such  state.  West  v.  Theis,  17:473, 
•6  Pac.  932,  —  Idaho,  —. 

uonseqventiaij  injuries. 

Damages  for,  see  Eminent  Domain,  8- 
10. 

rOXSIDSBATIOir. 

For  notes,  see  Bills  and  Notes,  2,  8. 
For  contracts  generally,  see  Contracts, 
1-8. 

Evidence    to   show   consideration  for 
deed,  see  Evidence,  22-26. 
171^RX(N.S./ 


CONSPIRAC9T. 

Sufflcieney  of  indictment  for*  see  In- 
dictment, etc 

1.  One  who  comes  into  a  conspiracy 
after  it  is  concocted,  with  full  knowledge 
of  its  existence  and  character,  and  with  the 
purpose  of  furthering  its  design,  is  punish- 
able as  a  conspirator.  Thomas  t.  United 
States,  17:  720,  166  Fed.  897,  84  C  C.  A. 
477. 

2.  The  change,  by  the  statutory  revi- 
sion commission,  having  no  authority  to  al- 
ter the  meaning  of  a  statute,  of  the  words 
"conspire  to  commit  an  offense  against  the 
laws  of  the  United  States,"  to  "conspire  to 
commit  an  offense  against  the  United 
States,"  in  a  statute  proriding  fmr  the  pun- 
ishment thereof,  does  not  limit  the  pun- 
ishment to  cases  of  conspiracy  against  the 
United  States  as  such,  but  it  extends  to  cui- 
spiracy  to  violate  the  simple  penal  provi- 
sions of  its  statutes.  Thomas  v.  United 
States,  17:  730,  156  Fed.  897,  84  C.  C.  A. 
477. 

3.  A  general  statute  punishing  by  im- 
prisonment an^  conspiracy  to  violate  a  stat- 
ute of  the  United  States  is  not  inapplicable 
to  a  conspiracy  to  commit  an  offense  under 
a  subsequent  statute  providing  for  the  pun- 
ishment of  that  offense  by  fine  only,  on  the 
theory  that  its  application  would  Indirectly 
operate  to  subject  the  offender  to  punish- 
ment not  warranted  by  law,  or  that  t^ 
former  statute  was  superseded  by  the  latter. 
Thomas  v.  United  States,  17:706,  166  Fed. 
897,  84  C.  0.  A.  477. 

Of  laborers. 

Injunctions  a^inst  combinatioB  to 
farther  stnlce,  see  Injunction,  6. 

4.  A  ecnnhination  of  employees  to  com- 
pel the  employer  to  permit  representatives 
of  a  ani<m  to  adjust  all  differmees  between 
employer  and  employees,  and  to  enforce 
compliance  with  the  decision  by  a  strike  on 
the  part  of  all,  is  illegal.  Revnolds 
Davis,  17: 16a,  84  N.  E.  467,  198  Mass.  294. 
As  to  rebates. 

Acquittal  of  conspiracy  to  induce  car- 
rier to  give  rebates,  as  bar  to 
prosecution  for  inducing  shippers  to 
receive  them,  see  Criminal  Law,  1. 

As  to  evidence  on  trial  of  indictment 
for  conspiracy  to  induce  shipper  to 
receive  rebates,  see  Evidence,  16, 
47. 

5.  The  consummation  of  the  offense  of 
receiving  a  rebate  contrary  to  law  does  not 
absolve  from  punishment  for  conspiracy 
strangers  who  conspired  to  induce  the  guilty 
party  to  commit  the  offense.  Thomas  v. 
United  StatM,  17:  790^  166  Fed.  897,  84  C. 
C.  A.  477. 

6.  One  who,  in  the  guise  of  a  transpor- 
tation a^ent,  induces  a  shipper  to  permit 
him  to  route  his  freight  for  a  compensa- 
tion to  be  secured  from  the  railroad  com- 
pany to  which  the  transporation  is  confided, 
in  the  guise  of  exaggerated  claims  for  loss, 
damage,  and  overcharge  or  commissions,  is 
punishable  for  conspiracy  to  induce  Jijola- 
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tion  of  the  "Elkins  law."  Thonuw  t.  United 
States,  17:  790, 106  Fed.  897,  84  C.  C.  A.  477. 

(Annotated) 

CONSTITUTIONAL  LAW. 

As  to  impriBonment  for  debt,  see  Ckm- 
tempt,  4. 

Duty  of  court  to  teat  legislative  enact- 
ment by  all  eonstitutional  limita- 
tions, see  Courts,  S. 

Provision  that  private  property  shall 
not  be  taken  for  public  use  without 
eompensatioQ,  nee  Eminent  Domain, 
7-10. 

Constitutionality  of  statute  forbidding 
child  labor,  see  Infants,  1. 

Street  railway  as  railroad  within  con- 
stitutional provision  abolishing  fel< 
low-servant  rules  as  to  employees 
of  railroad  company,  see  Master 
and  Servant,  85. 

Delegation  of  power. 

1.  In  the  absence  of  a  oonstitntional 

Srovision  regulating  or  prohibiting  the  traf- 
c  in  intoxicating  liquors,  the  power  to  so 
regulate  or  prohibit  is  vested  exclusively  in 
the  legislature,  and  that  function  cannot  be 
delegated  by  it  to  the  courts,  nor  lawfully 
usurped  bv  the  judicial  brandi  of  the  gov- 
ernment. "Re  Phillips,  17:  1001,  116  N.  W. 
860,  —  Neb.  — . 

2.  The  legislature,  in  delegating  to  a 
oommission  the  power  to  ascertain  and  fix 
reasonable  rates  and  service  for  railroad 
transportation,  which  rates  and  service,  thus 
ascertained,  shall  thenceforth  be  enforced, 
may  make  the  investigation  of  the  com- 
mission subject  to  review,  as  to  its  reaeon- 
ablenesB,  by  the  courts.  Minneapolis,  St.  P. 
&  S.  Ste.  M.  R.  Co.  V.  Railroad  Com.  17:  8si, 
116  N.  W.  905,  —  Wis.  — . 

Equal  protection  and  privileges. 

Ab  to  constitutional  provision  requiring 
taxes  to  be  for  public  purpose  and 
uniformly  assessed,  see  Taxes,  2. 

8.  A  statute  permitting  the  annexation 
of  property  belonging  to  women,  to  munici- 
palities, without  giving  them  an  opportunity 
to  make  defense  to  the  proceedings,  docs  not 
deprive  them  of  the  equal  protection  of  the 
laws.  Carrithers  v.  Shelbyville,  17:  4"»  10* 
S.  W.  744,  —  Ky.  — . 

4.  No  constitutional  right  of  a  holder 
of  property  within  a  particular  territory  is 
infringed  by  its  annexation  to  a  municipali- 
ty without  first  consulting  him.  even  though 
t^e  annexation  is  made  to  depend  upon  the 
consent  of  a  selected  class  to  which  lie  does 
not  belong.  Carrithers  t.  Shelbyville,  17: 
421,  104  S.  W.  744,  —  Ky.  — . 

(Annotated) 

5.  Providing  for  the  enforcement  of  me- 
chanics' liens  against  the  property  of  pub- 
lie  service  corporations,  not  by  writ_  of 
levari  facias,  as  in  case  of  liens  _  against 
other  property,  but  by  special  fieri  facias, 
which  seizes  the  property  as  a  whole  so  as 
not  to  stop  the  (^erationa  of  the  corpora- 
tion and  defeat  its  object,  is  spedal  legisla- 
tion and  invalid.  ViUcanite  Paving  Co.  v. 
17  L.ILA.{N.a) 


Philadelphia  Rapid  Transit  Co.  Tj-.ni,^* 
Atl.  1117,  220  60S. 

6.  A  statute  impoBing  a  tax  on  dogK  to 
indemnify  the  owners  of  sheep  killed  \i} 
them  does  not  violate  a  cooatitutioiial 
hibitioa  of  the  granting  of  exclusive  !*pi 
rate  public  emoluments  or  privilejres.  Mc 
Clone  V.  Womack,  17:  855,  m  S.  W.68S.- 
Ky.-. 

7.  An  ordinance  imposing  a  penaltv 
all  who  sell  milk  or  cream  in  ^laas  jars.  iV 
having  in  possession,  with  intent  te 
tliem,  jars  of  less  capacity  than  they  pt: 
port  to  contain,  is  not  special  lepslatkir 
although  it  does  not  apply  to  all  milk 
ers,  or  to  all  persons  who  vend  Buhstaitiv-  r 
liquid  form.   Chicago  v.  Bowman  Dairv 
17:  684,  84  N.  H.  013,  234  111.  294. 

8.  A  statute  allowing  an  attomev's  H 
to  one  who  establishes  a  mechanics'  \>- 
which  is  not  allowed  to  other  classes  of  li': 
gants,  violates  the  constitutional  guann'> 
of  equal  protection  of  the  laws,  uniformif 
of  laws,  and  equal  rights -fn  the  acqu^sir:  - 
and  protection  of  property.  Builders'  "^it 
ply  Depot  V.  O^nnor,  17:  909,  88  Pa*,  vi; 
180  CW.  265.  (Annotat.  i 
Property  rights;  due  prc»cess  of 

freedom  of  contract. 

0.  A  statute  providing  for  the  comrr,!' 
ment  of  inebriates,  without  their  consent,  f 
a  public  hospital  conducted  by  the  ^ti" 
for  the  treatment  of  Inebriates,  does  r' 
deprive  them  of  their  liberW  without  i\-  \ 
process  erf  law.  Leavitt  MbrriB.  17:^ 
117  N.  W.  883,  —  Minn.  — .  (Annotai" 

10.  A  munidpality  whieh  prohiUts  a ! 
owner  from  exerdsing  his  right  to  go  in  ft 
from  his  property  over  and  by  way  of  ^i' 
street  on  whidi  it  abuts,  or  to  employ  it 
means  necessary  to  reach  the  street. 
prives  him  of  his  property  without 
process  of  law.    Sandpoint  v.  Doyle,  1;: 
497,  95  Pae.  946,  U  Idaho,  749. 

11.  Requiring  milk  dealers  to  indini' 
indelibly  their  capacity  upon  glass  j»r- 
which  contain  the  mtlk  sold  does  not  nr. 
constitutionally  deprive  them  of  their  pnf 
erty  in  the  old  jars.  Chicago  v.  Bowmir 
Dairy  Oo.  17:  684,  94  N.  E.  »13,  234  Til. 

12.  Forbidding  one,  under  penalty  ' 
carry  into  a  county  where  the  sale  of  if 
toxicating  liquor  is  prohibited,  more  thn 
a  half  gallon  of  such  liquor  on  any  one  da? 
deprives  him  of  his  constitutional  prop^ri 
rights  in  case  he  has  no  intent  to  wH 
State  V.  Williams,  17:  399,  61  8.  E.  61.  ■- 
N.  C.  618.  (ADDotat-^: 

13.  A  statute  permitting  the  owner  ■■' 
sheep  killed  by  dogs  to  recover  their  va)" 
from  the  owner  of  the  dogs,  and  requinn- 
the  dogs  to  be  killed,  does  not  deprire  f) 
owner  of  the  dogs  of  his  property  witln.;'' 
due  process  of  law.  Holmes  v.  Murray, 
431,  106  S.  W.  1086,  207  Mo.  413. 

14.  To  penaliM  resistance  by  judidal 
terference  made  in  good  faith  to  prev^ni 
the  enforcement  of  a  law  la  unrewoB?'-' 
and  indefensible  fr<Hn  any  point  of  vie" 
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Ince  it  deniM  the  equal  protection  of  the 
iw8,  violates  the  coiutitational  giiaranty 

0  every  person  of  a  certain  remedy  in  the 
iw  for  all  injuries  to  person  and  property, 
nd  vioIat«8  every  principle  of  civil  liberty, 
lonnett  v.  Vallier,  17:  4B6,  116  N.  W.  885, 

-  Wis.  — . 

15.  A  statute  permitting  Bervice  of  proc- 
as  by  publication  on  domestic  corporations 

1  counties  where  the  cause  of  action  arises, 
ut  in  which  the  corporation  has  no  repre- 
entative,  does  not  de^ve  it  of  due  prooesa 
f  law.  Ward  Lumbier  Co.  v.  Henderson- 
VMtB  MSg.  Co.  17:  324,  69  S.  E.  476.  107 
'a.  626. 

*ollce  power. 

Bight  of  courts  to  determine  what 

constitutes  reasonable  exercise  of 
police  power,  see  Courta,  6. 

16.  The  measure  of  the  reasonableness 
f  a  police  regulation  is  not  necessarily 
rhat  is  best,  but  what  is  fairly  appropriate 
o  the  purpose  under  all  the  circumstances, 
tonnett  r.  Vallier,  17:  486.  116  N.  W.  886. 

-  Wis.  — . 

17.  Legislative  authority  under  the  po- 
ice  power  cannot  properly  extend  beyond 
uch  reasonable  Interferences  as  tend  to 
^reserve  and  promote  the  enjoyment  gen- 
rally  of  those  "unalienable  rights"  with 
fhich  all  men  are  endowed,  and  to  secure 
rhich  "govemmentH  are  instituted  among 
nen."  Bonnett  v.  Vallier,  17:  486,  116  K. 
V.  885,  —  Wis.  — . 

18.  A  general  police  regulation  down  to 
oinute  particulars,  of  the  constnicticm  and 
maintenance  of  tenement  houses,  rendering 
t  impracticable  to  safely  comply  therewith 
n  the  absence  of  any  official  approval  of 
lana  and  specifications  in  advance  and  con- 
aining  no  provision  for  such  approval,  is 
.nreasonable.    Bonnett  v.  Vallier,  17:  486, 

16  N.  W.  885,  —  Wis.  — .  (Annotated) 

19.  There  must  be  reasonable  ground, 
aving  regard  for  the  public  welfare,  for 
>gislative  interference,  under  the  police 
ower,  with  the  mode  of  oonstructing, 
quipping,  and  maintaining  tenement  houses, 
nd  the  means  adopted  to  accomplish  the 
lurpose  in  view  must  be  reasonably  neoes- 
ary;  and  as  to  what  is  reasonable,  the  ju- 
icial  authority  will  defer  to  legislative  wis- 
om  in  doubtful  cases;  but  where  the  in- 
erference  ia  plainly  excessive,  it  is  the  duty 
f  the  court  to  repel  the  encroachment, 
tonnett  v.  Vallier,  17:  486.  116  K.  W.  885, 

-  Wis.  — . 

20.  A  law  regardin|^  the  construction  of 
enement  houses,  requiring  street  courts  to 
le  6  feet  in  width  between  the  lot  line  and 
he  opposite  wall  of  the  building  under  all 
nnditions,  and  in  all  localities  to  be  at 
wst  6  feet  wide,  is  an  unreasonable  in- 
erference.   Bonnett  v.  Vallier,  17:  486,  116 

W.  885,  —  Wis.  — . 

21.  If  the  penal  feature  of  a  police  regu- 
ation  is  so  severe,  having  r^ard  to  the 
lature  of  the  regulation,  as  efficiently  to  in- 
imidate  property  owners  from  using  their 
iroperty  at  all  tor  tenements  or  lodging- 

17  L.ILA.(N.S.) 


house  purposes,  and  fnun  resorting  to  tliu 
courts  for  redress  or  defense  as  to  their  hon< 
estly  supposed  ri^ts,  it  is  hiffblv  unreaKon- 
able.  Bonnett  t.  Vallier.  17:  48^  116  N.  W. 
885,  —  Wis.  — , 

22.  A  police  regulation  making  every 
habitation,  regardless  of  locality,  a  board- 
ing or  lodging  house  in  case  the  proprietor 
allows  a  person  not  a  member  of  his  family 
to  have  a  sleeping  room  in  the  house,  and 
regulates  the  maintenance  of  the  house  as 
regards  light,  location  of  beds,  and  equip- 
ment with  water-closets,  is  an  unreasonable 
interference.  Bonnett  v.  Vallier,  17: 486. 
116  N.  W.  886,  —  Wis.  — . 

23.  The  regulation  and  maintenance  of 
tenements,  lodging  houses,  and  boarding 
houses  is  a  proper  subject  for  legislative  in- 
terference ;  but  the  degree  of  regulation 
permissible  varies  greatly  according  to  cir- 
cumstances; and  a  police  regulation  in  re- 
gard thereto  which  would  not  be  excessive 
as  to  a  large  city  might  be  unreasonable  if 
applied  to  the  state  at  large.  Bonnett  v. 
Vallier,  17:  486,  116  N.  W.  886,  —  Wis.  — . 

24.  Imposing  a  penalty  on  a  milk  dealer 
for  having  in  possession,  with  intent  to 
use  them,  any  bottle  or  jar  of  less  capacity 
than  is  marked  on  it.  is  a  valid  exercise  of 
the  police  power,  and  does  not  unconstitu- 
tionally deprive  him  of  his  property  rights. 
Chicago  V.  Bowman  Dairy  Co.  17:  684,  84  N. 
E.  913,  234  111.  204. 

Impairing  contract  obligations. 

25.  The  legislature  cannot  enlarge  the 
dower  rights  of  a  widow  as  against  the 
rights  of  one  who  haa  ccmtraoted  for  a 
judgment  lien  on  the  property  of  the  hus- 
band in  view  of  the  constitutional  provision 
against  impairing  the  obligation  of  con- 
tracts, although  the  judgment  is  not  actu- 
ally entered  until  after  the  statute  is  passed. 
Davidson  v.  Rtchardscm,  27: 319,  91  Pac. 
1080,  —  Or.  — .  (Annotated) 

26.  A  statute  requiring  that  a  statement 
of  transfers  of  stock,  as  soon  as  shown 
upon  the  }>oc3a  of  a  enrporation,  shall  be 
filed  in  the  office  of  the  secretary  at  state  hy 
the  corporate  officers,  and  which  imposes 
upon  the  person  selling  the  stock  the  duty 
of  seeing  that  this  is  done  in  order  to  re- 
lieve himself  from  liability  for  the  corpo- 
rate debts,  does  not,  as  to  one  owning  cor- 
porate stock  at  the  time  of  its  enactment, 
impair  the  obligation  of  his  contract  re- 
sulting from  his  ownership  of  the  stock,  so 
as  to  render  its  provisions  obnoxious  to  the 
Federal  Cmstitution.  Henley  v.  Myers,  17: 
779.  98  Pac.  168,  76  Kan.  723. 

27.  The  application  of  Kan.  Gen.  Stat. 
1901.  I  1302  (repealed  by  Laws  1903,  chap. 
152),  which  substituted  for  all  other  meth- 
ods of  enforcing  the  individual  liability  of 
stockholders  an  action  to  he  brought  by  a 
receiver,  as  against  stockholders  who  became 
such  prior  to  its  enactment,  did  not  con- 
stitute an  impairment  of  the  obligation  of 
the  contract  arising  out  of  their  membernhin* 
in  the  corporation,  although  the  new  remedy 
might,  under  some  drcumstances,^|~^^g\jtt 
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CanTOlatlon ;  rescission. 
See  also  Bupra.  15,  16. 
Evidence  to  show  mistake  justifying 

cancelation,  see  Evidence,  26. 

What  constitutes  fraud  justifying  re- 
scission of,  see  Fraud  and  Deceit. 

As  to  rescission  of  sale,  see  Sale. 

21.  One  who  has  been  induced  to  enter 
into  a  contract  to  perform  pubHc  work  by 
fraudulently  underestimating  the  amount 
of  work  to  be  done  and  concealing  from  him 
tlie  plans  and  specifications  in  accordance 
with  which  he  is  to  do  the  work,  or  by 
mutual  mistake  based  on  erroneous  esti- 
mates of  the  public's  engineer  of  the  amount 
of  work  to  be  done,  may,  in  absence  of 
laches  or  negligence  on  his  part,  maintain  a 
bill  for  cancelation  of  the  contract  and  re- 
covery of  whatever  money  may  be  in- 
cidentally necessary  to  afford  full  relief, 
if  defendants  can  be  put  substantially  into 
tjieir  original  position.  Long  v.  Athol. 
17:  96,  82  N.  E.  866.  196  Maxs.  497. 

22.  One  who  has  contracted  to  do  pub- 
lic work  according  to  the  plans  and  speci- 
fications, in  reliance  upon  the  pstiiiiate  of 
the  engineer  in  charge  of  the  work  on  be- 
half of  the  public,  which  believes  the  esti- 
mate to  be  correct,  is  not  precluded  from 
securing  a  cancelation  in  case  the  estimate 
is  not  even  approximately  correct,  by  the 
fact  that  the  contract  stipulates  that  the 
estimate  is  approximate  only,  and  that  he 
is  satisfied  therewith  and  has  Judj^ed  for 
himself  as  to  all  conditions  affecting  the 
cost  of  performance.  Long  v.  Athol,  17:  96^ 
82  N.  E.  666,  196  Mass.  497. 

23.  That  work  already  done  on  a  public 
contract  shows  that  the  original  estimate 
is  not  correct,  so  that  a  new  contract  can- 
not be  securnl  on  as  advantageous  terms, 
will  not  prevent  a  cancelation  of  the  con- 
tract for  mutual  mistake  as  to  the  amount 
of  work  required,  on  the  theory  that  the 
public  cannot  be  put  in  statu  quo.  Long 
V.  Athol,  17:  96,  82  N.  E.  665,  196  Mass.  497. 

24.  A  municipal  corporation  which  has 
induced  a  contractor  to  undertake  public 
work  by  mutual  mistake  as  to  the  amount 
to  be  done  is  placed  in  statu  quo,  so  as  to 
warrant  cancelation  of  the  contract,  by  be- 
ing required  to  pay  merely  the  full  value  of 
the  labor  and  materials  already  furnished 
Long  V.  Athol,  17:96,  S2  V.  E.  666,  196 
Mass.  497. 

26.  A  mnnicipAl  corporation  cannot 
avoid  cancelation  of  a  contract  for  public 
work  based  on  the  estimate  of  its  engineer, 
on  the  theory  that  it  did  not  represent  the 
estimate  to  be  true,  and  did  nothing  to 
prevent  full  investigation  bv  the  contractors. 
Long  V.  Athol,  17:96,  82  N.  E.  665,  196 
Mass.  497. 
Actions;  defenses. 

26.  A  party  cannot  defeat,  and  is  not 
entitled  to  be  relieved  from,  the  obligation 
of  a  written  contract,  merely  by  showinR 
that  he  signed  it  without  having  read  it 
and  in  ignorance  of  its  contents;  but  he 
is  at  liberty  to  show  that,  by  tlie  artifice, 
deception,  and  fraud  of  the  other  party  or 
17L.RJi.(N.S.) 


his  agent,  he  was  induced  to  sign  it  vrithonl 
having  read  it,  and  npon  the  assuimnee  aiil 
under  the  belief,  superinduced  by  the  othtr 
party,  that  it  was  a  paper  wholly  diffem^ 
in  character  from  the  one  signed.  Acmr 
Food  Co.  v.  Older,  t?:  807,  61  S.  £.  235,  — 
W  .  Va.  — . 

Public  contracts. 

Nee  also  supra,  15,  16,  21-25. 
Right  of  county  contracting  for  11  - 
atnictiou  of  building  to  bind  os 
tractor  to  pay  claims  of  Ulmr-r- 
ond  materialmen,  see  Counties. 
^Tol  evidence  to  show  intention  «' 
sureties  on  contractor's  bond,  v 
Evidence.  19. 
27.  One  bidding  for  public  work  is  r.  ' 
bound  to  employ  a  skilled  engineer  to  t*r~ 
the  accuracy  of  the  estimates  of  the  pL> 
lie  engineer  of  the  amount  of  work  to  U 
done,  whicli  is  given  out  as  the  basis  for  ;i- 
bids.   Long  v,  Athol,  17:  96,  82       E.  6&-'< 
196  Mass.  497. 

COIiTTRIBUTORY  NEGIjIGENCE. 

See  Negligence,  9-12. 

CONVICTS. 

When  suspension  of  rights  of,  l»egiB% 
see  Civil  Rights. 

Effect  of  deprivation  of  civil  rights 
validity  of  deed  exemited  by  e»L 
vict  while  execution  of  judgnurt 
of  conviction  Is  stayed,  see  De^. 
8. 

CORONKR. 

Admissibility  in  evidence  at  ntatemm* 
of  aeciued  before  coroner's  Jur^. 
see  Evidence,  34. 

CORPOR.1TION8. 

Providing  special  means  for  enforr^ 
ment  of  mechanics'  liens  agtio-i 
property  of  public  service  corpora- 
tions, see  Constitutional  Law,  o. 

Due  process  in  service  on  domestic  cor- 
porations by  publication,  see  Con- 
stitutional Law,  15. 

Requiring  statement  of  transfers  of 
stock  to  be  filed  in  office  of  secrv 
tary  of  state  by  persons  sellinf; 
see  Constitutional  Law,  26. 

Sufficiency  of  evidence  to  show  ttut 
money  on  deposit  was  property  of 
bankrupt  corporation,  see  Evi 
dence,  58. 

Offlcerfl  and  tliclr  acts. 

I.  The  secretary -treasurer  of  a  corpora 
tion,  who  is  also  its  manager,  has  no  iii 
plied  authority  to  contract  for  the  servic-*^ 
of  an  employee  for  a  term  extending  U- 
yond  not  only  the  term  of  his  own  offic\ 
but  that  of  the  board  of  directors,  in  tli-* 
absence  of  custom  or  his  being  held  out 
by  the  directors  as  having  such  autlioritv. 
Lrfiird  v.  Michigan  Lubricator  Co.  17:  177, 
116  N.  W.  534,  —  Mich.  — .  <AnnotateJ 
Liability  of  stockholders. 

Changing   method   of   enforcing  in<li 

vidual  liability  of  stockholtters,  t*^ 

Constitutional  Law,  27. 
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When  limitationa  begin  to  run  antinst 
enfurcement  of  Btockholdenr  lia- 
bility, Bee  Limitation  of  Actions, 
8. 

When  right  of  action  to  enforce  stoek- 
bolder's  liability  is  barred,  see 
Limitation  of  Actions,  17. 

Effect  of  repeal  of  statute  preaeribiog 
methods  of  procedure  to  euforce 
stockholders'  liability  in  ease  of 
insolvency  of  oorptmtion,  see  Stat< 
ntes,  II,  12. 

2.  The  provision  of  Kan.  Oen.  Stat. 
1889,  {  1192  (repealed  in  1899),  authorizing 
the  owner  of  a  judgment  agjainst  a  corpora- 
tion, upon  which  an  execution  had  been  re- 
turned unsatisfied,  to  proceed  against  any 
of  the  stockholders,  and  hold  them  liable 
thereon  to  the  extent  of  the  amount  of 
their  stock,  imposed  upon  stockholders  a 
liability  to  that  extent  for  the  payment  of 
corporate  obligations,  including  those 
founded  upon  tort.  Henley  v.  Myen, 
17  :  779,  93  Pae.  168,  76  Kan.  723. 

3.  The  right  conferred  by  Kan.  Gen. 
Stat.  1889,  I  1192  (repealed  in  1899),  upon 
the  owner  of  a  judgment  against  a  corpora- 
tion upon  which  an  execution  had  been 
retnmed  unsatistled,  to  proceed  against  any 
of  the  stockholders,  and  hold  them  liable 
to  the  extent  of  the  amount  of  their  stock, 
applied  to  judgments  founded  on  tort  as 
well  as  upon  contraett  although  elsewhere 
in  the  same  act  the  person  to  whom  the 
rifflit  is  given  is  described  as  a  creditor  of 
the  corporation,  and  the  claim  against  it  is 
a  debt.  Henley  v.  Myers,  17:  779,  93  Pac. 
168,  76  Kan.  723. 

4.  The  word  "dues"  in  the  provision  of 
Kan.  Const,  art.  12,  |  2  (repealed  in  1906), 
declaring  that  "dues  from  corporations 
shall  be  secured  by  individual  liability  of 
the  stoitkholders  to  an  additional  amount 
equal  to  th(t  stock  owned  by  each  stock- 
holder," is  used  in  a  sense  broad  enough  to 
cover  a  judgment  rendered  against  a  cor- 
poration in  an  action  founded  upon  tort. 
Henley  v.  Myers,  17:  779,  93  Pac.  168,  76 
Kan.  723. 

5.  The  provisionB  of  Kan.  Gen.  Stat. 
IftOl,  §81302,  1315,  now  repealed,  which  de- 
clared the  double  liability  of  stockholders 
to  be  an  a,9set  of  an  insolvent  corporation, 
and  authorized  the  appointment  of  a  re< 
ceiver  to  enforce  it  for  the  beneflt  of  cor- 
porate creditors,  protected  the  owner  of  a 
judgment  founded  on  tort,  as  well  as  claim- 
ants whose  demands  originated  in  contract. 
Henlev  v.  Myers,  17:  779,  93  Pac.  168,  76 
Kan.  723. 

6.  The  requirement  of  Kan.  Gen.  Stat. 
1901,  i  1283,  that  the  president  and  secre- 
tary of  a  corporation  shall  file  with  the  sec- 
retary of  state  a  statement  of  each  trans- 
fer of  stock  made  upon  the  books  of  the  cor- 
poration, and  that  no  transfer  of  stock 
shall  be  legal  or  binding  until  such  state- 
ment is  BO  made,  imposes  upon  those  own- 
ing and  selling  corporate  stock  the  duty, 
in  order  to  relieve  themselves  of  liability 
for  the  debts  of  the  corporation,  of  lakin;; 
wime  further  step  if  necessary,  after  having 
17  L.R.A.(N.S.) 


oaiised  the  transfer  to  be  duly  entered  on 
the  books  of  the  company,  to  cause  the  pub- 
lic record  to  be  made.    Hcnl^  v.  Myers, 
17:  779,  93  Pac.  168,  76  Kan.  723. 
Foreign  corporations. 

7.  A  transaction  fay  which  a  fordgn 
corporation  agrees  to  furnish  its  -  product 
manufactured  at  its  place  of  business  in 
another  state  through  a  contract  approved 
there,  free  on  board  cars  at  the  point  of 
consummation  within  the  state,  for  use  in 
a  public  building,  is  interstate  commerce, 
not  within  the  provisions  of  a  local  statute 
denying  foreign  corporations  the  right  to 
enforce  claims  in  the  local  courts  without 
complying  with  its  laws.  United  States 
Gypsum  Co.  t.  Oleason,  17:  90G,  116  N.  W. 
238,  —  Wis.  — . 

8.  A  statute  denying  to  a  forei^  cor- 
poration which  has  not  complied  with  the 
loeal  laws  the  right  to  maintain  an  action 
in  the  state  courts  does  not  prevent  its  de- 
fending an  action  brought  against  it  there. 
American  Deforest  Wireless  Teleg.  Co.  v. 
Superior  Court,  X7:  1117,  96  Pao.  15,  153 
Caf.  63S.  (Annotated) 

COVNTIKS. 

Liability  for  interest,  see  Interest. 
Power  of  board  of  supervisors  to  fix 
situs  of  debt  for  purpose  of  taxa- 
tion, see  Taxes,  10. 
Statutory  authority  to  contract  for 
the  construction  of  county  buildings  author- 
izes a  county  to  bind  the  dOntraetor  to  pay 
the  claims  of  laborers  and  materialmen,  al- 
though such  contract  is  for  their  benefit. 
United  States  Gypsum  Co.  v.  Gleason,  17: 
906,  116  N.  W.  238,  —  Wis.  — . 

COURTS. 

Jurisdiction  of  highest  state  oourt  on 

appeal,  see  Appeal  and  Error,  3. 
Of  bankruptcy,  see  Bankmptcj. 
As  to  contempt,  see  Contempt. 
Refusal  of  courts  to  enforce  promise  to 

repay    money    advanced    to  buy 

stock  on  margins,  see  Contracts,  14. 
Jurisdiction  to  appoint  administrator, 

see  Executors  and  Administrators. 
Jurisdiction  to  modify  judgment,  see 

Judgment,  3. 
Original  jurisdiction  of  United  Stateti 

circuit    court,   tee    Remoral  of 

Causes. 

Effect  on  jurisdiction  of,  of  defects  in 
proceedings  to  obtain  jurisdiction, 

see  Writ  and  Process,  3. 

1.  The  court  within  whose  jurisdiction 
a  fraudulent  scheme  is  first  devised  has 
jurisdiction  of  the  offense  regardless  of 
where  the  formal  contract  was  executed. 
Thomas  v.  United  States,  17:  710,  156  Fed. 
897,  84  C.  C.  A.  477. 

Relation  to  other  departments  of  gor- 
ernment. 

Review  by,  of  orders  of  railroad  com- 
mission, see  Carriers,  16. 

Delegation  of  legrslative  power  to 
courts,  see  Constitutional  Law,  I, 
2. 

2.  A  court  having  i>B^S?eS?,y«e5?yt^§  IC 
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DEATH. 


Co.  T.  Older,  17:  807,  «1  S.  E.  2S6,  —  W. 
Va.— . 

Dlschnrge  of  passengrer  at  wrong  place. 

9.  A  passenger  on  a  railroad  who  is 
negligently  carried  beyond  his  destination  ia 
entitled,  in  the  absence  of  other  exculpatory 
circumstances,  to  recover  as  damaRea  there- 
for a  reasonable  sum  for  loss  of  time,  nec- 
essary expenses  incurred,  and,  in  addition 
thereto,  a  fiiir  eompensatifm  for  inconven- 
ience experienced,  if  any,  on  account  of  such 
action  of  the  railroad  ctimpany.  Dalton  v- 
Kansas  City,  Ft.  S.  ft  M.  R.  Co.  17:  1226, 
96  Pac.  475,  —  Kan,  — .  (Annotated) 
Delay  in  fnrnlshing  cars. 

10.  Damages  for  delay  in  furnishing  cars 
for  the  shipment  of  stock  may  include  an 
allowance  for  the  expense  of  keeping  it  aft- 
er the  carrier  had  been  notified  that  it  was 
ready  for  shipment.  St.  Louis,  I.  M.  &  8. 
R.  Co.  T.  Oiier,  17:  327,  HO  8.  W.  fiflS,  — 
Ark.  — . 

11.  The  proper  measure  of  damages  for 
the  failure  of  a  railway  company  to  deliver 
a  traveling  man's  trunk  containing  samples 
is  the  value  of  the  use  of  the  property  dur- 
ing the  delay,  including  such  incidental  ex- 
penses and  damages  as  were  tn  the  contem- 
plation of  the  parties  when  the  contract  for 
carriage  was  entered  into.  Conheim  t.  Chi- 
cago G.  W.  R.  Co.  17:  X091,  116  K.  W.  681, 
104  Minn.  312. 

Personal  tDjurles;  death. 

12.  A  pregnant  woman  injured  by  an- 
other's Diligence  so  as  to  cause  the  child 
to  be  born  deformed  cannot  hold  the  negli- 
gent person  liable  to  her  for  the  pain  and 
suffering  and  inability  to  labor  of  the  child. 
Prp3t-ntt  V.  Robinson,  17:  594,  69  Atl.  522,  74 
N.  H.  460. 

13.  In  determining  the  damages  which  a 
woman  ia  entitled  to  recover  for  personal 
injuries  negligently  inflicted  and  resulting 
in  a  miscarriage,  the  pain  and  suffering 
which  she  would  have  endured  had  the  child 
been  born  in  the  natural  course  of  events 
cannot  be  deducted  from  the  pain  and  suf- 
fering occasioned  the  miscarriage.  Mor- 
ris V.  St.  Paul  City  R.  Co.  17:  598, 117  N.  W. 
SOO,  —  Minn.  — .  ( Annotated ) 

14.  A  verdict  for  $4,000,  awarded  in  an 
action  brought  to  recover  for  personal  in- 
juries negligently  inflicted  upon  a  pregnant 
woman  and  resulting  in  a  miscarriage,  is 
not  so  large  as  to  suggest  that  it  is  the  re- 
sult of  passion  and  prejudice  on  the  part 
of  the  jury.  Morris  t.  St.  Paul  City  R.  Co. 
t7:  5s8,  117  N.  W.  600,  —  Minn.  — . 

15.  In  an  action  brought  against  a  rail- 
way company  by  parents  to  recover  dam- 
ages for  the  death  of  their  two  children  al- 
leged to  have  been  killed  at  a  railway  cross- 
ing by  the  negligent  operation  of  a  train  of 
the  defendant  company,  a  judgment  for 
{30,000  in  favor  of  the  plaintifTa  should  be 
reduced  to  $12,000.  where  the  case  is  not  one 
for  the  allowance  of  punitory  damages. 
Cherrv  v.  Louisiana  ft  A.  B.  Co.  17:  505,  40 
<o.  506.  121  La.  471. 
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Injury  to  water  rfshta. 

16.  The  measure  of  damages  snstained  V 
a  homesteader  whose  premises  are  overilri»V. 
by  reason  of  the  wrongful  obstruction  of  x 
natural  water  way  is  not  the  same  a<i  if  b» 
owned  the  land  in  fee,  but  depends  npot  tV 
improved  condition  of  the  premises,  tit 
length  of  time  the  homestead  has  exisiM. 
and  all  other  facts  that  go  to  make  up  tt< 
value.  McLeod  t.  Spencer,  17:  958,  95  Pie. 
764,  —  Okla.  — . 

Eminent  domain  cases. 
See  also  infra,  20. 

17.  Testimony  by  commissioners,  who 
fixed  the  damages  for  land  taken  by  right  nf 
eminent  domain,  Ave  years  after  the  avard. 
aided  by  memoranda  furnished  hy  one  trf 
them.  Uiat  they  allowed  a  certain  amount  fnr 
interruptifai  of  business,  ia  not  suffieifnr 
to  reduce  the  award  by  that  amount,  wherr 
there  was  evidence  before  them  that  ib- 
market  value  of  the  land  was  more  than  th> 
sum  awarded.  Fitzhugh  Chesapeake  k 
0.  R.  Co.  17:  114,  59  S.  B.  416.  107  Va.  IH. 
Mental  angalsh. 

Presumption  as  to  mental  suffering  ht- 
cause  of  deprivation  of  opportunitr 
to  attend  funeral,  see  BMdenoe.  li. 

18.  Damages  for  personal  injnries  to  % 
pregnant  woman  may  include  eompensatiaa 
for  mental  suffering  because  of  probii.'.e 
deformity  of  the  child  because  of  the  in- 
jury, as  well  as  for  her  disappointment  8t 
the  birth  of  a  deformed  child,  but  not  for 
r^ret  because  of  the  child's  suffering  on 
account  of  the  deformitv.  Prescott  v.  Robin- 
son, 17:  594,  69  Atl.  622,  74  N.  B.  460. 

(Annotated) 

19.  A  pregnant  woman  who,  by  reason  of 
injuries  n^ligently  inflicted,  suffers  a  miE- 
carriage,  is  entitled  to  recover  such  dam- 
ages as  will  fairly  compensate  her  for  the 
pain  and  suffering  occasioned  by  the  m\* 
carriage,  but  not  for  the  pain  and  sufferini; 
occasioned  liy  the  loss  of  the  child.  Mor- 
ris V.  St.  Paul  City  R.  Co.  17:  598,  117  K- 
W.  600,  —  Minn.  — . 

Loss  of  proflta. 

20.  The  owner  of  land  is  not  entitled  to 
compensation  for  injury  to  the  business  con- 
ducted on  property  all  of  which  is  taken 
for  public  use,  caused  by  loss  of  protit* 
during  its  removal,  under  a  eonstitutional 
provision  requiring  the  making  of  just  ci>in- 
pensation  for  property  taken  for  public 
Fitzhugh  V.  Chesapeake  ft  O.  R.  Co.  17:  iUi 
59  S.  E.  415,  107  Va.  168.  (Annotated) 

DKATH. 

Abatement  of  action  bj,  see  Alttteinnit 

and  Revival. 
Sufficiency  of  eridence  to  show  thit 

death  was  aeddoital,  see  Evident. 

67. 

A  statute  ipving  the  widow  a  right  of 
action  for  the  negligent  killing  of  her  ho?- 
band  operates  In  favor  of  a  nonresid'-nt 
alien.  Ferrara  v.  Auric  Mln.  Co.  17:9641 
95  Pac.  962,  —  Colo.-^  . 
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I>E!BT. 

Situs  of,  for  jmipon  of  tautitm,  see 
Taxes,  fr-lO. 

DEBTOR  AN]>  CREDITOR. 

PreferenceB  by  insolvent  debtor,  see  In- 
solvency. 

DECS  IT. 

See  Fraud  and  Deceit. . 

DBOIiARATION  OB  OOMPIiAINT. 

See  Pleading. 

SECIiARATIOKS. 

Admissibility  in  evidenos*  see  Kvidenoe, 

87,  38. 

Sufficiency  of  declaration  or  eompUuntf 
see  Fl«idiDg. 

DEDICATION. 

Sufficiency  of  fbding  as  to,  see  Trial, 

27. 

1.  That  a  aesert  entryman  and  his  sue* 
cessors  in  interest  intended  that  the  occu- 
pants of  a  town  site  should  have  the  free 
use  of  water  on  the  streets  of  such  town  site 
is  not  sufficient  to  show  a  perpetual  dedica- 
tion of  said  water  to  a  puolie  use.  Hailey 
T.  Riley,  17:  86,  95  Fac  6S6,  11  Idaho,  481. 

2.  Purchasers  of  building  lots  whitdi 
were  laid  out  on  the  plat  of  a  town  site  upon 
a  desert  entry,  to  which  locality  water  wan 
brought  by  ditches  and  used  on  the  streets 
of  the  town  for  irrgation  and  domestic  pur- 
poses continuously  and  uninterruptedly  for  a 
period  of  over  twenty  years,  acquired  a  right 
to  use  the  water  by  dedication,  within  the 
meaning  of  Idaho  Const,  art.  16,  S  4,  and 
the  statutes  of  the  state;  and  the  water  can- 
not be  withheld  from  the  streets  and  lots 
of  the  town  80  long  as  the  consumers  pay 
the  reasonable  and  legally  established  ren- 
tal therefor.  Hailey  v.  Riley,  17:  86,  95  Fac. 
086,  14  Idaho,  481. 

3.  To  constitute  dedication  of  water 
rights  by  user,  it  is  necessary  to  find  tlie 
probative  facts  which,  of  themselves,  con- 
stitute dedication;  and  it  is  not  enough  to 
find  facts  which  merely  have  a  tendency  to 
prove  dedication,  since  the  use  found  to  ex- 
ist must  be  inconsistent  with  a  permissive 
use  or  a  mere  license.  Hailey  t.  Riley,  17: 
86,  95  Pac.  686,  14  Idaho.  481. 

4.  Long-continued  use,  with  the  Icnowl- 
edge  of  the  owner,  of  water  upon  streets 
and  alleys  in  a  municipality,  is  not  incon- 
sistent with  a  permlsnive  use  and  a  license 
to  use  the  same,  and  does  not  show  an  in- 
tention to  perpetually  dedicate  the  water 
to  a  public  use.  Hailey  T.  Riley,  17:  8^  S5 
Pac.  086,  14  Idaho,  481. 

By  map  or  plat. 

6.  Thf>  making  and  filing  of  a  plat  lay- 
ing out  a  town  site  upon  a  denert  entry  will 
not  dedicate  to  the  public  the  water  used 
upon  the  streets  and  alleys  of  the  town  site, 
under  a  water  right  subsequently  located 
and  acquired.  Hailey  Riley,  17:  85,  95 
Pac.  686.  14  Idaho,  481. 
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DEEDS. 

Covenants  or  conditions  in,  see  Cove- 
nants and  Conditions. 

Evidence  to  show  consideration  for, 
see  Evidence.  22-25. 

Bights  of  grantee  of  land  containing 
artesian  wells,  see  Waters,  4. 

Delivery ;  anfflclencr. 

Delivery  in  escrow,  see  Escrow. 

1.  The  manual  deposit  of  a  deed  with  a 
third  party  to  receive  and  hold  for  the  gran- 
tee, with  intent  thereby  to  give  it  effect  as  a 
conveyance  and  to  place  it  beyond  the  cuts- 
tody  and  control  of  the  grantors,  with  a  de- 
clared or  manifest  purpose  of  making  a 

{present  transfer  of  title,  is  a  snfflcient  de- 
imy.   Harmon  t.  Bower,  17:  50a,  90  Fae. 
61,  —  Kan.  — ■. 

2.  No  title  will  pass  by  a  deed  which  is 
not  delivered  by  the  grantor  or  someone 
duly  authorized  by  him.   Homer  v.  Spen- 
cer, 17:  699,  96  Pac.  767,  —  Okla.  — . 
Validity. 

3.  A  sentence  to  the  penitentiary  for  a 
term  of  years  does  not  make  void  a  convey- 
ance duly  executed  by  the  convict  before 
he  is  imprisoned  under  the  sentence,  and 
while  execution  of  the  judgment  of  convic- 
tion is  stayed  by  proceedings  upon  appeal  to 
the  supreme  court.  Harmon  t.  Bower,  17: 
509,  96  Pac  01,  —  Kan.  . 

What  passes  by. 

4.  A  conveyanoe  of  real  estate  carries 
with  it  an  appurtenant  right  of  way.  Corea 
V.  Higuera,  17: 1018,  96  Pac  882,  168  Cal. 
451. 

DE  FACTO  OFFICERS. 

Riglit  to  compensation,  see  Officers,  1. 

DEFINITIOXS. 

Meaning  of  word  'Mamimfes"  in  consti- 
tutional provision  against  dama- 
ging private  property  for  public  use 
without  compensation,  see  Eminent 
Domain,  7. 
Meaning  of  word  "immediate"  in  insur- 
ance policy  providing  for  notice  of 
accident  or  injury,  see  Insnranoe, 
14. 

DEIjAY. 

Damages  for  delay  in  furnishing  cars, 
see  Damages,  10. 

DELEGATIOX. 

To  servant  of  master's  duty.  Bee  Vaster 

and  Servant,  21. 

DEIiEGATIOX  OF  POWER. 
See  Constitutional  Law,  1,  2. 

DEIilVERT. 

Of  deed,  see  Deeds,  1,  2. 
Sijflicipncy  of  delivery  to  pass  title  to 
bank  account,  see  Gifts,  2. 

DEMAND. 

Necessity  of,  to  start  limitations 
against  liability  on  open  bank  ac- 
count, see  Umitation  of  Actions,  8. 


Digitized  by 


Google 


13M 


DEHUBRER— DROWKIKO. 


VEMJJRBMSL 

See  PleAding,  2B,  23. 

DEPABTCim. 

la  pleadtaig,  we  Appeal  and  Brror,  5. 

DEPOSITS. 
See  Basks. 

]>e:pot. 

Validity  of  eontraet  to  ettablish,  at 
certain  place,  Ke  Contracts,  12. 

Who  nay  compel  performance  of  eon- 
tract  to  es^blish,  at  certain  places, 
see  Parties,  1. 

fiuffieieoQ'  of  allegations  in  bill  for 
specific  performance  of  contract  to 
establish,  at  certain  place,  see 
Pleading,  6. 

DBSOIENT  AND  DISTRIBUTION. 

Precedence  of  foreign  assignment  In 
bankruptcy  over  claim  of  assignor 
to  sliare  as  next  of  kin  in  personal 
estate  of  a  decedent,  sea  Bankrupt- 
cy, 14. 

Right  of  beirs  of  beneficiary  in  benefit 
certificate  to  take  fund  by  inherit- 
ance where  she  died  before  in- 
anred,  see  Insurance,  20. 

DESERT  ENTRY. 

Dedication  by  desert  entryman  of  water 
to  public  use,  see  Dedication,  1,  6. 

DIPLOBfA. 

Mandamus  to  compel  Issue  of,  see  Ap- 
peal and  Error,  11;  ICandanma. 

DntEOriNQ  VEUDIOT. 
See  Trial,  18. 

DIRECT  TAX. 

Occupation  tax  as,  see  Ueense,  8. 

DISBARMENT. 

Of  attorneys,  see  Attoraeya,  1-S. 

DISGRETION. 

Review  on  appeal  of  discretionaiy  mat- 
terSf  see  Appeal  and  Error,  lS-16. 

DISSaSSAIj. 

Effect  of  failure  to  demur  to  declaration 
on  right  to  remove  to  dismiss  ac- 
tion, see  Abatement  and  Revival,  1. 
Dismissal  of  action  on  merits  as  bar 
to  subsequent  action,  see  Judgment, 
6. 

DIVORCE  AND  SEPARATION. 

Oonflict  of  laws  as  to  validity  of  remar- 
riage of  divorced  person,  see  Con- 
fiict  of  Laws,  2,  3. 

Commitment  for  contempt  in  refusing 
to  obey  order  to  ra,y  salt  money 
and  alimony,  see  Contempt,  4. 

Effect  of  redemption  by  wife  of  land  of 
husband  sold  r"  foreclosure,  where 
parties  were  subsequently  divorced, 
see  Mortgage,  0. 
17L.R.A.(N.S.) 


DOCUHENTART  EVIDENCE. 
See  Evidenee,  11-17. 

DOGS. 

See  Animals. 

DOITBUS  TAXATION. 
See  Taxes,  1. 

DOWER. 

Enlar^ng  rights  of,  as  agminst  holder  of 
judgment  lien  on  property,  see  Con- 
stitutional Law,  2S. 

Antenuptial  agreement  to  bar  dower.  k« 
also  Husband  and  Wife,  6. 

Entry  of  judgment  nunc  pro  tunr 
against  dower  rights  of  wife  of  w 
confessing  judgment,  where  hrt 
dower  rights  are  subsequently  i-n 
larged  by  statute,  see  Judgment.  1 

1.  Under  a  statute  providing  that  < 
jointure  settled  upon  a  wife  shall  bar  bpt 
right  of  dower,  such  right  is  not  lost  by  an 
antenuptial  contract  by  the  terms  of  whi><.'i 
she  receives  no  freehold  estate  in  the  Ud-i< 
of  her  intended  husband.  Rieger  v.  Schail>:  - 
17:  866,  115  N.  W.  660,  —  Neb.  — . 

2.  At  common  law  the  right  of  dowet 
cannot  be  waived  or,  lost  by  an  antenuptial 
agreement.  Rieger  v.  Sdiaible,  17:  866,  ll  'i 
K.  W.  660,  —  Neb.  — . 

3.  An  antenuptial  contract  made  ii. 
good  faith  between  parties,  each  of  whom 
owned  real  and  personal  property  not 
disproportionate  in  value,  providing-  that, 
in  consideration  of  marriage,  each  party 
thereto  waived  and  released,  and  forever 
quitclaimed  and  rraounoed,  all  dower  and 
other  interest  in  and  to  the  real  estate  and 
personal  property  which  the  other  party  had 
or  should  thereafter  aoouire,  the  expressed 
intention  being  that  all  the  prc^rty  oi 
each  should  descend  to  faia  or  her  lawful 
heirs,  released  and  devested  of  all  claims 
of  dower,  curtesy,  or  other  interest  that 
the  other  contracting  party  might  have  a* 
husband  or  wife,  widower  or  widow,  under 
the  laws  of  the  state  is  sufficient  to  bar 
the  widow's  statutory  allowance;  the  ripiiS 
of  children  not  beii^  involved.  Rieger  t. 
Sohaihle,  17:  866,  116  N.  W.  660,  —  Xob. 

4.  A  statutory  provision  that  jointurv 
is  a  bar  to  dower  does  not  ordinarily  deprivi- 
an  intended  wife  of  the  power  to  bar  her 
dower  by  any  other  form  of  antenuptial  con- 
tract Rieger  v.  Sebaible,  17:866,  115  X. 
W.  S60,  —  Neb.  — .  (Annotated  1 

DROWNING. 

Sufficiency  of  evidowe  to  establish  farts 
of  drowning  accident,  see  Evidence. 
67. 

Right  to  recover  for  death  from  drown- 
ing, under  policy  insuring  against 
personal  injury  leaving  external 
marks  xipon  body,  see  Insurance. 
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DBUNKENNS6S. 

Oompulflory  treatment  of  inebrlatei,  ue 
Constitutional  law,  9. 

Setting  aside  percentage  of  liquor  li* 
cense  fees  for  pui^wee  of  eitablish- 
ing  hospital  for  inebriates,  see 
Tajus,  14. 

Beadssion  of  sale  because  (rf,  see  Equi- 
ty, 2,  8. 

Suffieienej  of  evidence  to  show  inca- 
pacity of  person  to  contract  be- 
cause of,  see  Evidence,  64. 

DUE  PROCESS  OF  LAW. 

See  Oonstitutional  Law,  0-16. 

UVPIilCITY. 

In  indictment,  see  Indictment,  eto. 
In  pleading,  see  Pleading,  S. 

I>YINO  DECIiARATIONS. 

Admissibility  of  evidence  to  discredit, 
see  Bvidence,  40. 

SIASfiUUCNTS. 

Effect  of  findings  as  to  use  of  way  prior 
to  conveyance  of  land  to  which  it 
is  claimed  to  be  appurtenant,  see 
Appeal  and  Error,  6. 
-  Effect  of  deed  to  carry  appurtenant 
right  of  way,  see  Deeds,  4. 

Of  abutting  owners  in  highway,  see 
Highways. 

Finding  that  right  of  way  is  appurte- 
nant to  land,  see  Trial,  24. 

The  absence  of  a  constructed  track 
for  teams  to  a  road  on  which  a  grant  of 
land  is  bounded  is  not  sufficient  to  give  the 
(grantee  a  way  of  necessity  over  remaining 
land  of  the  grantor.  Corea  v.  Higuera,  17: 
XO18,  9fi  Pac.  882,  163  Oal.  451. 

(Annotated) 

RGRESS. 

Right  of  egress  from  property,  see 
Highways,  1,  3,  0. 

EJfiOTMENT. 

Adverse  judgment  In  action  to  re- 
cover value  of  timber  wrongfully 
taken  from  land,  as  bar  to  action 
to  recover  possession  of  land,  see 
Judgment,  0. 

JSLEOTIOX  OF  RFMEDIES. 

1.  The  remedy  afforded  by  statute  to 
one  forcibly  expelled  by  the  owner  from  the 
wrongful  possession  of  land  is  exclusive. 
Walker  v.  Chanslor,  17:  455,  94  Pac.  606, 
1S3  Cal.  118. 

2.  One  who  waives  the  trespass  of  an- 
other who  has  entered  upon  bis  land  and  cut 
timber  tlierefrom,  by  bringing  an  action  for 
the  value  of  the  timber,  cannot  subsequently 
iiiiiintain  another  action  to  recover  for  the 
trespnss.  Roberts  v.  Hobs,  17:2801  108  S. 
W.  297,  —  Ky.  — . 

ELROTRICITY. 

Negligence  of  child  in  taking  hold  of 
eTectric  wire,  see  Negligence,  11. 
17L.RA.(N.S.) 


EZi&nrATOBS. 

Measure  of  damages  for  failure  to  per- 
form contract  to  erect,  see  Dam- 
ages, 2. 

liability  of  municipality  for  nej^genee 
in  operation  of,  see  Mnnidpd  Cor- 
poranona,  ft. 

Injury  to  infant  by  falling  down  un- 
guarded elevator  shaft,  see  Negli- 
gence, 8. 

Question  for  jury  as  to  contributory 
negligence  of  one  injured  by  falling 
Into  elevator  well,  see  Trial,  12. 

Tfae  owner  of  a  building  Is  not  liable 
tor  injury  to  one  using  its  ewvator  to  de- 
liver merchandise  therein,  by  its  fall,  which 
was  caused  by  a  latent  defect  in  a  bolt  em- 
bedded in  a  beam,  which  had  been  put  in 
by  a  competent  workman  in  repairing  the 
elevator,  which  repairs  bad  been  approved 
by  a  casualty  company  and  oflBciai  public 
inspectors.  Sack  v.  Ralston,  17:  104,  68 
AtL  671,  220  Fft.  216.  (Annotated) 

ELKINS  ACT. 

Conspiracy  to  induce  violation  of,  see 

Conspiracy,  6. 
Evidence  on  trial  of  indictment  for  con- 
spiracy to  violate,  see  Evidence. 
16,  47. 

Sufficiency  of  indictment  for  consjuraey 
to  Tiolftte,  see  bidictment,  ete. 

Money  delivered  by  an  agent  who 
sells  an  article  from  a  stock  in  charge  of 
another  agent,  to  the  latter  to  be  carried  to 
the  principal,  comes  into  his  possession  by 
virtue  of  his  agency  or  employment,  within 
the  meaning  of  a  statute  providing  for  the 
punishment  of  one  who  snail  fraudulently 
misappropriate  or  convert  to  his  own  use 
money  so  obtained,  althourii  the  contracts 
of  the  agents  require  each  to  report  to  the 
principal  on  his  own  account.  Smith  v. 
State,  X7:  53X,  109  S.  W.  118,  63  Tex.  Crim. 
Rep.  117.  (AnnoUtad) 

EMINSNT  DOMAIN. 

As  to  damages,  see  Damages,  17,  20. 
Limitation  of  time  for  action  for  dam- 
ages occasioned  by  mill  dam,  see 
Limitation  of  Actions,  8. 

Wbat  mar  be  taken. 

1.  The  rights  of  an  owner  of  riparian 
land,  such  as  access  to  the  navigable  por- 
tion of  the  stream,  lijjbt  and  air  and  other 
kindred  intangible  rights  appurtenant  to 
real  estate,  are  subject  to  condemnation  for 
public  use  without  an  appropriation  of  the 
fond  itself.  State  ex  ref.  Burrows  v.  Su- 
perior Court,  17:  1005,  93  Pac.  423,  48 
Wash.  277.  (Annotated) 
Attempt  to  agree. 

2.  One  who  has  enjoined  a  public  service 
corporation  from  interfering  with  his 
property  cannot,  in  the  omdemnation  pro- 
ceeding,  raise  the  objection  that,  prior  to 
the  proceeding,  no  endeavor  was  made  to 
obtain  the  rights  by  purchase,  ^tate  ex 
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rel.  Burrows  t.  Superior  Court,  xyt  toosi  08 
Pa£.  423.  48  WMh.  2n. 

Svfflcienor  Of  plat. 

3.  That  a  alongh  souj^t  to  be  con- 
demned for  public  use  ia  not  shown  hy  the 
government  plat  from  which  the  plat  for 
vondemnatiou  is  made,  as  required  by  stat- 
ute, does  not  make  the  proceeding  insuffi- 
cient  if  it  is  part  of  the  contiguous  land 
which  is  shown  in  the  oondemaation  plat, 
and  ia  therefore  mbjeet  to  condemnation. 
State  ex  rel.  Burrows  v.  Superior  Court,  17: 
X005.  08  Pfte.  423,  48  Waah.  277. 

Rights  mnd  remedies  of  owners  gener- 
ally. 

4.  A  property  owner  cannot  defeat  a 
proceeding  to  condemn  for  public  use  cer- 
tain rights  in  the  property,  on  the  ^und 
that  the  rights  sought  will  be  insufficient  to 
enable  petitioner  to  transact  its  business 
without  using  additional  property  of  object- 
or, not  lought  to  be  appropriated.  State  ex 
rel.  Burrows  t.  Superior  Court,  17:  1005,  93 
Pae.  423,  48  Waah.  277. 

What  Gonstitntea  a  taking. 

6.  The  extension  of  the  limits  of  a 
municipal  corporation  for  6  miles  along  the 
line  of  a  turnpike  road,  and  the  removal  by 
the  municipal  authorities  of  the  tollgates 
within  the  limits  as  so  extended,  is  a  taking 
of  property  of  the  turnpike  company  for 
which  compensation  must  be  made.  Belle- 
ville T.  St.  Clair  County  Tump.  Co.  17:  1074, 
84  N.  E.  1049,  834  111.  428.  (AnnoUted) 
Compensation. 

6.  The  police  power  will  not  authorise 
a  municipal  corporation  to  extend  its  limits 
6  miles  along  a  toll  road  and  remove  the 
gates  without  making  compensation  to  the 
owner,  where  nothing  in  the  increase  of 
population,  topography  of  the  groimd,  nor 
any  ollii.'r  reason  in  connection  with  the 
health,  safety,  or  comfort  of  the  community, 
is  shown  to  require  it.  Belleville  t.  St. 
Clair  County  Turnp.  Co.  17:  1074,  84  N.  £. 
1040,  234  111.  428. 

7.  The  word  "damaged,"  as  used  in  a 
constitutional  provision  forbidding  the  eu- 
Hctment  of  a  law  whereby  property  shall 
be  damaged  for  public  use  without  just  com- 
pensation, is  not  confined  to  acts  which 
would  give  a  cause  of  action  if  done  by  an 
individual.  Tidewater  R.  Co.  v.  Shartser, 
17:  1053,  59  S.  E.  407,  107  Va.  662. 
Consequential  injuries. 

8.  A  statute  requiring  compensation  to 
be  made  for  injuries  to  adjacent  property 
not  taken  by  corporations  exercising  the 
right  of  eminent  domain  is  within  the  le- 
gitimate scope  of  legislative  power,  where 
the  Constitution  forbids  the  legislature  to 
enact  any  law  whereby  private  property 
shall  be  taken  or  damaged  for  public  pur- 
poses without  just  com  [sensation.  Tide- 
water R.  Co.  V.  Shartzer,  17:  1053,  59  S.  E. 
407,  107  Va.  B62. 

9.  Loss  through  diminution  in  the  value 
of  property  for  residence  purposes  because 
of  the  location  of  a  cemetery  near  it  is  not 
within  the  meaning  of  a  constitutional  pro- 
17  L.RJk.(N.S.) 


vision  requiring  eompensatiim  ia  cue  pro^ 
«rtT  is  uunaged  for  public  nacL  Lambert 
V.  Norfolk,  t?:  io6z,  01  8.  E.  T7S,  —  Ti. 

10.  DamagBS  for  dimlnntion  in  the  mu- 
ket  value  of  property  not  ta.ken,  by  smokt. 
noise,  dust,  and  cinders  arising  from  tbt 
proper,  ordinary,  and  lawful  operatioa  of 
a  railroad  seeking  a  right  of  wa^,  may  b« 
allowed  the  owner  under  proviaioiis  of  1 
Oonititntlon  that  the  legislature  shall  not 
enact  any  law  whereby  private  proper^ 
shall  be  taken  or  damaged  for  public  po:- 
poses  without  just  compensation,  and  of  1 
statute  that  damages  shall  be  awudfd 
which  result  from  injuries  to  the  propent 
of  any  person  from  the  construction  and  op- 
eration of  the  works.  Tidewater  R.  Oo.  r. 
Shartzer,  17: 1053,  69  S.  £.  407,  107  Vi 
662.  (AnuotaM) 

BNOTTMBBANGES. 

Breacb  of  covenant  against,  see  0>r- 

enanta  and  Conditions,  1,  2. 
When  covenant  against  encambraaeH 

is  breached  so  as  to  start  ruimin; 

of  limitations,  see  Limitation  ti 

Actions,  11,  13,  14. 

EQUAL   PROTECTION   ANI>  PBIVI* 
IjBOES. 

See  Constitutional  Iaw,  3-& 

BQun?ABiiE:  ASsioNMBarr. 

See  Assignment. 

EQUITT. 

Right  to  state  account  between  parties, 
see  Accounting. 

Necessity  of  filing  motion  for  new  triil 
in  lower  oonrt  to  aecnre  reviev  of 
equity  case,  see  Appeal  and  Error, 

As  to  injuneUon,  see  Injunction. 
Sale  under  execution  of  equitable  asset 

of  debtor,  see  LevT  and  Saarc. 

1,2. 

As  to  spedflc  performance  of  oontnct, 
see  Specific  Performance. 

Remedy  at  law. 

1.  The  equitable  jurisdiction  of  tlK 
court  to  rescind  a  sale  for  fraud  is  not 
ousted  by  the  existence  of  a  remedy  at  Is"* 
to  recover  possession  of  the  property  ecm- 
veyed.  Swan  v.  Talbot,  17:  xo66,  94 
238,  162  ObI.  142. 

Oases  of  fnind. 

2.  An  action  to  set  aside  a  sale  for 
knowingly  taking  advantage  of  the  seflef 
when  he  was  incapacitated  by  intoxication  it 
one  addressed  to  the  equitable  considention 
of  the  court.  Swan  v.  Talbot,  17: 1066,  9* 
Pac.  238,  152  Cal.  142. 

3.  Equity  will  set  aside  a  sale  of  prop- 
erty obtained  from  a  person  when  infap***- 
tated  by  intoxication,  when  the  considen- 
tion was  grossly  inadequate.  Swan  v.  Til- 
bot,  17:  1066.  94  Pac  238,  168  CaL  142 

(AnnoUUd) 
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In,  -wUI;  boxdn  of  jroof  w  to»  Me 

Brldaue,  7. 
Bbcpert  eTidanoe  u  to  mmaxm  in  willi, 

■ee  Evidence,  81. 
Questkn  for  Jiot  m  to  time  when 

erarare  in  will  waa  made,  see  Trial, 

13. 


If  poBsesaion  of  an  eserow  is  obtained 
without  perfonnanoe  of  the  ocmdltiim  upon 
which  a  delivery  to  the  grantee  waa  to  be 
made,  no  title  paaaea.  Homer  t.  Spencer, 
x7:  6a»,  W  Pa«.  767,  —  Okla.  — w 


ESTATBS  TAHi. 
See  Willi,  6. 

fiSTOPPKIi. 

By  architect's  certificate  aa  to  compli- 
ance with  building  contract,  aee 
Gontracts,  10. 
To  object  Uiat  no  attemj 
pn^rty  waa  made 
lee  eorporatioa, 
main,  2. 

Bridmoe  to  show  estcmpd  of  insurance 
company,  aee  SrideDoe,  01. 

Of  insurance  company,  see  Insurance,  9, 
10. 

To  deny  Talldlty  of  mxrrimge. 

1.  One  who,  lutring  a  wife  living,  con- 
tracts marriage  with  another  and  cohabits 
with  her,  is  not  estopped  from  denying  the 
validity  of  the  marriage  for  the  purpose  of 
defeating  the  right  of  her  heirs  to  share  in 
their  estate  as  oommunlty  proper^  Sloan 
T.  West,  17:  gflo,  96  Pae.  884,  —  Wask.  — . 

2.  Petitioning  for  administratitm  on  the 
estate  of  one  with  whom  petitions  con- 
tracted a  marriage  does  not  estop  him  from 
disputing  the  validity  of  the  marriage  be- 
cause of  the  fact  that  he  had  a  prior  wife 
living.  Sloan  t.  West,  17:  90<^  06  Fac.  684, 
—  Wash.  — . 

By  silence  or  acquiescence. 

3.  The  doctrine  of  estoppel  in  pais  can- 
not be  applied  in  favor  of  the  inlutbitants 
of  a  town  against  one  controlling  a  ditch 
which  furnishes  the  public  water  supply, 
imlesB  by  his  action  or  silence  he  has  con- 
curred in  allowing  the  public  and  individuals 
to  BO  use  and  enjoy  the  water  that  to  there- 
after deprive  them  of  it  would  work  an  in- 
justice or  fraud  upon  them,  and  invade  the 
right  founded  on  the  presumption  he  has  al- 
lowed to  be  raised.  Hailey  v.  Kiley,  17:  86, 
95  P«c.  6S6,  14  Idaho,  481. 
By  Inconsistency  In  acts  or  olalma. 

4.  One  who  has  sought  to  have  the 
rwhts  as  between  defendant  and  himself 
adjodicated  in  an  action  cannot,  after  the 
decision,  urge  error  because  other  parties 
whose  rights  may  be  affected  by  the  adju- 
dication have  not  been  brought  in.  Seven 
Lakes  Reservoir  Co.  v.  Xew  Loveland  & 
G.  Irrig.  k  L.  Co.  17:  319*  98  Pac.  4&6,  40 
Colo.  332. 

lTUtA.(N.S.)  84 


Sufficiency  of  Incorporation  of,  in  bill 
of  exoeptions,  see  Appeal  and  Er- 
ror, 9. 

Bigiit  on  appeal  to  open  up  case  and 
take  additional  evidence,  see  Appeal 
and  Error,  11. 
Prejudicial  error  in  admission  of,  see 

Appeal  and  Error,  25-28. 
Beview  on  appeal,  of  evidence  on  which 
finding  is  based,  see  Appeal  and  Kr- 
ror,  22,  23. 
Reception  of,  on  trial,  see  Trial,  2,  8. 
DiaoreUon  of  trial  court  as  to  order  of 

proof,  see  Appeal  and  Error,  15. 
Discretion  of  trial  court  as  to  reopening 
ease  to  receive  additional  evidence, 
aee  Appeal  and  Error,  16. 

Presnmptlons  and  burden  of  proof. 

Aa  to  sufficiency  of  evidence  to  over- 
come presumption,  see  infra,  62. 
Sufficiency  of  evidence  to  jua^j  pre- 
sumption, see  infra,  66. 
Sufficiency  of  alle^tion  of  ownerahip  of 
land  at  time  twenty  years  before 
bill  was  ffiad  to  raise  presuioptiim 
of  present  ownership,  see  Head- 
ing, 8. 

1.  In  case  of  the  defense  of  death  by 
suicide  being  interposed  in  an  action  on  a 
life  insurance  policy,  the  burden  of  proof  is 
on  the  defendant  to  establish  such  defense. 
Oady  V.  Fidelity  ft  C.  Oo.  17:  960^  118  M.  W. 
967,  134  Wis.  322. 

2.  In  an  action  where  there  is  a  plea  of 
a  special  contract  in  defense,  limiting  or 
conditioniag  the  carrier's  liability,  the  our- 
den  is  upon  the  carrier  not  only  to  show  a 
valid  special  contract,  but  also  to  allege  and 
prove  the  facte  and '  circumstances  showing 
the  stipulaticma  to  be  reasonable.  Houtz  v. 
Union  P.  K.  Co.  17:698,  93  ^c.  439,  88 
Utah,  176. 

3.  The  authority  of  the  official  perform- 
ing a  marriage  ceremony  and  all  the  pre- 
requisites of  a  valid  marriage  will  b«  pre- 
sumed until  tiie  contrary  is  made  to  appear. 
Sloan  T.  West,  17:960,  06  Pae.  684,  — 
Wash.  — w 

4.  The  presumption  attadiing  to  a  sec- 
ond marriage  of  a  person  is  not  sufficient 
to  overcome  direct  testimony  of  himself  and 
his  former  wife  and  distinterested  witnesses, 
that  the  first  marriage  was  legally  solem- 
nized. Sloan  v.  West,  17:  960^  96  Pae.  684, 
—  Wash.  — . 

5.  Undue  influence  in  the  making  of  a 
will  cannot  Iw  inferred  from  the  mere  fact 
that  it  was  in  favor  of  one  with  whom  testa- 
tor bad  maintained  illicit  relations,  and  was 
contrary  to  his  expressed  intention  of  leav- 
ing his  property^  to  a  dependent  sister,  who 
hM  carol  for  him  in  his  youth.  Saxton  v. 
Krumm,  17:  477,  6S  Ati.  10S6,  —  Md.  — . 

(Annotated) 

6.  In  the  absence  of  evidence  as  to  how 
Jong  a  cart  which  the  driver  was  attempt- 
ing to  repair  in  a  public  street  had  been  out 
of  repair,  or  what  caused  it  to  be  so,  it 
may  be  found  that  it  would  not  liavo  been 
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out  of  repair  but  for  the  oegligence  of  the 
owner.  HolUdn  v.  Dnncsn,  i;:  gSa,  85  N. 
E.  186,  IM  Man.  121. 

7.  bi  an  action  to  contest  a  will  on  tht 
ground  of  allej^  alterations,  the  burden  of 
inxwf  to  explain  an  erasure  in  the  instru- 
ment is  not  upon  the  defendant  in  the  first 
instance,  but  it  is  incumbent  upon  the  plain- 
tiS  to  overcome  the  evidence  afforded  by  the 
fact  of  the  probate  of  the  instrument,  and 
to  show  its  invalidity  by  a  preponderance  of 
all  the  evidence.  Scott  v.  Thrall,  17:  184, 
96  Pac.  663.  —  Kan.  ~.  (Annotated) 

8.  In  an  action  to  contest  a  will,  a  pro- 
bate of  the  inatmment  Is  prima  facie  evi- 
denoa  of  its  dn«  attestaUon,  exeention,  and 
validity.  Soott  r.  Thzall,  17: 184,  95  Pac. 
an,  —  Kan.  — . 

0.  The  presumption  of  payment  of  the 
d«bt  upon  twenty  years'  undwturbed  and  un- 
explained possession  of  mortgaged  land  by 
the  mortgagor  may  be  repelled  by  any  act 
reot^nizing  the  validity  of  the  mcwtewe. 
Frye  v.  Hubbell,  17: 1197,  68  AtL  325,  74 
N.  H.  868. 

10.  The  law  will  not  presume  that  pay- 
ment of  a  year's  interest  upon  a  note  six 
months  after  due  is  to  be  applied  [uutly  for 
nst  and  partly  for  futun  interest.  Daviess 
County  Bank  ft  T.  do.  v.  Wririit,  17:  iiss, 
110  S.  W.  861,  —  Kj.—. 

11.  In  an  action  between  the  holder  of  a 
chattel  mortgage  on  domestic  animals  and 
their  increase,  and  a  creditor  of  the  mort- 
gagor,  involving  the  right  to  the  possession 
of  the  increase,  the  burden  is  upon  the  mort- 
gagee to  establish  that  the  increase  were 
conceived  b^ore  the  mortgage  was  given, 
and  were,  therefore,  in  actual  or  potential 
existenoei  "BxAt  r.  lama,  17:  003,  90  Pac. 
Sftf  —  Kan.  — .  (Annotated) 

12.  Mmtal  sufTenng  will  not  be  presumed 
to  exist  for  deprivation  of  opportunity  to  at- 
tend the  funeral  of  one's  first  cousin.  John- 
•oa  T.  Western  U.  Teleg.  Oo.  17:  xooa,  62 
S.  B.  844,  —  8.  a  ^ 
Doonmentary  evidence. 

See  also  infra,  22,  28. 

13.  A  letter  bearing  a  typewritten  signa- 
ture is  admissible  in  evidence  as  proof  of  the 
receipt  of  a  remittance  asknowledged  there- 
in, without  attthenticallon  of  the  aignature, 
where  ii  was  sent  in  reaponse  to  a  letter 
containing  notification  ot  the  remittance. 
lADoaster  t.  Ames,  17:  »»9,  68  Atl.  633,  103 
He.  87.  (Annotated) 

14.  A  letter  written  by  the  surgeon  in 
charge  of  a  railroad  hospital  to  the  head  of 
the  department  who  sent  an  employee  to 
the  institution,  that  the  employee  was  in- 
sane, whidi  fact,  according  to  the  rules,  de- 
prived him  of  the  right  of  treatment  in 
the  hospital,  and  asking  that  his  family  be 
requested  to  protect  him,  is  admissible  in 
evidence  in  a  suit  against  the  railroad  com- 
pany to  recover  for  the  death  of  the  em- 
ployee, alleged  to  have  been  due  to  the 
negligence  of  the  hospital  authorities  in  per- 
mitting him  to  leave  the  hospital  without 
attendants.  Phillips  v.  St.  Louis  A.  S.  F. 
R.  Co.  17:  1167,  m  W.  109,  211  Mo.  419. 
17LJtA.(N.&) 


16.  In  an  action  of  debt  <hi  a  aegniaUi 
note,  the  inatmment  declared  am  m  admiui- 
ble  in  evidence  under  an  allegatioe  m  the 
declaration  that  "the  defendant  made  acl 
signed  his  certain  promisaory  note  in  vnt- 
ing,"  which  is  followed  by  a  full  desoiptki 
of  the  note,  including  the  place  of  psTinm 
Boyd  V.  Beebe.  17:  660,  »1  S.  E.  304.'  -  V 
Va.  — . 

16.  Upon  trial  of  a  charge  of  eonspir^ 
to  induce  a  shipper  to  receive  nhttf*  i- 
violation  of  the  "Elkins  act."  after  ii  1  - 
been  shown  tiiat  he  reoeived  money 
some  aouree  In  aMne  way  related  to  b 
^ipmenta,  and  that  the  aocoont  wsi  tr. 
earned  on  the  books  of  hia  bunness.  «i. 
dence  of  the  contents  of  a  private  BK&r- 
randum  book  with  reference  to  them  i§  x! 
missibla.  Thomas  v.  United  States.  17:71:. 
L66  Fed.  897,  84  C.  C.  A.  477. 

17.  A  mortality  table  printed  in  s  Uc 
book  is  not  admissible  in  evidence,  when  i 
is  not  shown  to  have  been  in  aetoal  nse  fe 
tiie  purpoae  for  which  audt  tallies  are  it 
tended,  or  to  have  acquired  a  vepatatioB  f<r 
aeenraey,  nnlesa  its  authenticity  is  nh^- 
lished  by  competent  evidence.  Nott«  t 
Atlantic  Cily  A.  Co.  t?:  1x38,  60  AtL  M. 
—  N.  J.  — 1.  (Annouuc 

Parol  and  extrinslo  oonoerninv  wife* 
inga. 

See  also  infra,  60. 

Parol  testimony  to  explain  latent  u- 
biguity  in  will,  see  Wills,  4. 

18.  Oral  evidence  of  the  contents  M  t 
telegram  is  admissible  in  an  action  to  h>!4 
the  eompany  liable  for  refnaal  to  tnafart 
it.  Weatem  U.  Teleg.  Go.  t.  Ullard,  17:  lA 
110  S.  W.  1036.  —  Aik.  — . 

10.  Parol  evidmee  ia  not  admissiUt  t' 
show  the  intention  of  the  sureties  oa  tl* 
oontractor's  bond,  under  a  contract  to  fi-^' 
a  building  for  a  connty  and  pay  all  dais- 
for  labor  performed  and  matenals  fmni^hfi 
and  give  bond  to  that  effect,  and  the  WJ 
conditioned  that,  if  the  contractor  shall 
all  claims  for  labor  performed  and  mst«n< 
furnished,  then  the  obligation  akall  be  ^ 
United  Statea  Gypanm  Co.  t.  GleaaoB.  it: 
906, 116  N.  W.  288.  —  WiM. 

20.  A  bank  which,  in  order  to  fadh'U-' 
the  oollection  of  a  eostonwr's  note,  plsers  i'-^ 
unrestricted  indoraement  thereon,  msy  ^^ 
plain  such  indorsement  by  parol  evidence  u 
against  a  purchaser  with  notice.  John«ti« 
V.  Schnabanm,  17:  838,  109  S.  W.  1163.  - 
Ark.  — .  {AnnoUifsJ 

21.  Parol  evidence  is  not  admissible  to 
show  that  the  indorsement  of  notes  to  tf 
individual  not  deugnated  as  the  cadiier  n 
a  bank  vaa  aneh  a  tranafer  aa  to  vnt  ib> 
legal  title  in  the  bank,  and  preclude  a  ir- 
fense  which  would  be  good  against 
payee.  First  Nat.  Bank  v.  MeCnllongb, 
17:  1105,  93  Pac.  366,  —  Or.  — . 

22.  Upon  the  question  of  the  considera- 
tion for  land  deeded  to  a  railroad  wnipL!' 
for  a  right  of  way,  letters  written  after  <^^•^■ 
cution  of  the  deed,  by  persons  not  >li<><'0 
to  have  been  the  authorised  a|rent«  '■^^ 
railroad  company  t^tji^Ji^ye^d  anviSwi 
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tio  do  with  the  making  of  the  contract,  arc 
izkodmiasiblc.  Trout  v.  Norfolk  &.  W.  R.  Co. 
17:  70a,  69  S.  E.  394,  107  Va.  676. 

28.  Upon  the  question  whether  or  not  an 
ahgreement  to  etmstruct  a  pass  way  was  part 
of  the  consideration  for  a  ^ant  of  land  to 
&  railroad  company  for  a  nght  of  way,  let- 
ters which  throw  no  light  upon  the  ques- 
t.ion  are  not  admiseible  in  evidence.  tVout 
Norfolk  &  W.  R.  Co.  17:  70a.  59  S.  £.  394, 
107  Va.  576. 

24.  Parol  evidence  Is  not  admissible  to 
show  that  the  true  consideration  for  a  deed, 
which  is  recited  to  be  a  sum  of  money,  was, 
in  adiUtfaML  thflo,  *  tomtntk  t»  b«Ud  a 
pass  way  across  the  property  conveyed,  since 
the  effect  would  be  to  establish  the  reserva- 
tion of  an  easement  inconsistent  with  the 
terms  of  the  deed.  Trout  v.  Norf^k  &  W. 
R.  Co.  17:  709»  69  S.  E.  394.  107  Va.  676. 

(Annotated) 

26.  In  an  action  to  recover  the  purchase 
price  of  land  conveyed  to  a  railroad  com- 
pany for  a  right  of  way,  recovery  cannot  be 
had  for  breMfa  of  a  contract  to  establish 
across  it  a  pan  way  which  Is  not  mentioned 
in  the  deed.  Trout  t.  Norfolk  &  W.  B.  Co. 
17:  70a,  09  8.  E.  S94,  107  Va.  676. 

(Annotated) 

26.  A  contractor  for  public  work  who 
Eieeks  cancelation  of  the  contract  because  of 
mutual  mistake  as  to  the  quantity  of  work 
to  be  done  may  show  that,  in  making  his  bid, 
he  acted  on  a  mistake  caused  by  an  erro- 
neous estimate  by  the  public's  engineer  of 
t  he  amount  of  work  to  be  done.  Long  t. 
Athol.  17:  96,  82  N.  E.  66S,  196  MaM.  407. 
OpinloiiB  and  oonclnslone. 

27.  One  who  saw  an  injured  penon  at 
the  time  of  the  accident  in  qnesttcm  may 
properly  state  that  the  expression  upon  her 
face  was  that  of  a  person  in  great  pain. 
Morris  V.  St.  Paul  Gty  R.  Co.  17:  598,  117 
N.  W.  500,  —  Minn.  — . 

28.  A  dealer  in  bonds  cannot  be  allowed 
to  givt>  his  opinion  as  to  the  value  of  par- 
tictUar  bonds  which  he  has  never  dealt  in, 
or  seen,  except  those  before  the  court.  Peo- 
ple V.  Turpin,  17: 176,  84  N.  B.  670,  233  111. 
452. 

29.  A  buyer  of  jewelry,  wiio  has  at- 
tempted to  rescind  the  order,  may  fcint  out 
to  the  jury  the  articles  covered  by  the  dif- 
fennt  items  of  the  order,  when  the  order 
and  the  jewelry  are  before  them,  if  it  does 
not  require  an  expert  to  do  so.  Loveland  v. 
Dinnan.  17:  1119,  70  Atl.  634,  81  Conn.  111. 

30.  In  an  action  for  the  price  of  jewelry 
the  order  for  which  the  buyer  has  attempted 
to  rescind,  expert  evidence  is  admissible  to 
show  that  articles  in  the  wder  were  marked 
so  as  to  indicate  that  they  were  made  of 
liettrr  material  than  that  actually  used. 
Loreland  t.  Dinnan,  17:  iitg,  70  Atl.  634,  81 
Oonn.  111. 

81.  It  is  not  error  to  refuse  to  permit 
an  expert  in  handwriting  to  testify,  from  an 
examination  of  a  wilt  and  an  e  raaure  there- 
in, that  a  person  who  wrote  with  a  nervous 
hand  would  be  unable  to  malEe  sneh  an  era- 
I7LJLA.(N.S.) 


sure,  although  the  witness  might  properly 
testify  that  the  hand  of  the  person  who 
wrote  the  will  was  nervous  and  unsteady. 
Soott  T.  Thrall,  ij:  184,  06  Fa&  668,  —  Kan. 

82.  One  who  has  sonrad  aa  notonnan  and 
condnctw  <m  eleetrio  eara,  but  has  had  no 

experience  in  superintending  the  construc- 
tion of  the  trolley  wires  for  eross-over 
tracks,  is  not  qualified  to  express  his  opinion 
as  to  the  practicability  of  such  device.  Nor- 
folk &  P.  Traction  Co.  v.  Ellington,  17:  117, 

81  S.  E.  779,  —  Va.  — . 

33.  Expert  evidence  is  not  admissible  up- 
on the  (jvebMbb  whether  a  person  doing  tne 
things  upon  whidi  the  parties  agree  is  prac- 
tising medkane,  that  Ming  a  aneetion  for 
the  eonrt  to  decide.   Com.  v.  Pom,  17:  94, 

82  N.  B.  81, 100  Mass.  326. 

OimfewUMW  or  erldeiioe  wnmgtmlly  ob- 
tained. 

34.  C(mleMioBB  or  iaonlpatwy  statements 

elicited  frMD  persons  aceosed  of  homicide,  on 
their  examination  before  a  coroner's  jury, 
are  not  admissible  against  them  on  their 
subsequent  trial,  where  they  are  taken  in 
enstodhr  before  the  ocnroner's  jnry,  and,  with- 
out being  informed  that  th^  are  not  com- 
pelled to  testify,  are  sworn  and  examined 
as  witnesses,  not  on  their  own  motion,  but 
on  that  of  the  coroner  or  the  jury,  in  resard 
to  the  homicide  and  their  oMueeticm  with  it. 
Adams  v.  State,  17:  488,  58  S.  £.  822,  120 
Ga.  248. 

36.  Testimony  of  persons  who  make  a 
peephole  into  a  saloon,  as  to  what  they  ob- 
iterved  inside,  and  that  they  took  some  ar- 
ticles frran  the  room  and  brought  them  to 
ooort,  is  not  inadmissible  in  a  proseenlion 
for  illegal  liquor  selling  as  being  an  nn- 
reasonable  search  or  seisure,  or  as  oompet- 
ling  one  to  beocHne  a  witnew  against  him- 
adl.  Cohn  t.  State,  17: 451, 109  S.  W.  1149, 
—  Tenn.  — .  (Annotated) 
Declarations;  res  gemtm. 

36.  Evidence  of  the  vicious  acts  of  a 
cow  on  the  morning  after  she  has  inflicted 
injury  on  a  person  is  not  inadmissible,  in  an 
action  to  hold  her  owner  liable  for  the  in- 
jury, on  the  thaarj  that  they  are  not  part 

the  rss  oe«t«.  Thornton  t.  I^ayle,  17: 
lass.  111  S.  W.  270,  33  Ky.  L.  Sep.  382. 

(Annotated) 

37.  The  privilege  with  respect  to  commu- 
nications to  an  attorney  does  not  attach  to 
statements  made  by  him  or  testator  during 
the  preparation  of  a  will,  in  a  proceeding  to 
contest  tiie  will  on  the  ground  of  coercion, 
duress,  and  undue  influence,  either  at  com- 
mon law,  or  under  a  statute  merely  declara- 
tory of  the  common-law  pririlMea.  Re 
Young,  17:  108,  04  Pac  731,  33  Uta£,  382. 

(Annotated) 

38.  Declarations  of  a  party  to  a  oontract, 
as  to  its  terms,  are  not  admissihle  as  part 
of  the  res  getUe,  when  made  after  the  eon* 
tract  is  ocHnpIeted,  and  not  in  the  presence 
of  the  parties,  although  made  very  soon  af- 
ter the  parties  separated.  State  r.  Mvrphy, 
17:  609,  116  K.  W.  84,  —  N.  D.  — . 
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Relevancy  and  matertallty. 

39.  Evidence  that  a  husband  frequently 
signed  his  wife's  name  to  checks,  with  her 
knowledge  and  content,  is  competent  for  the 
purpose  ot  establishing  his  authority  gen- 
erally to  sign  eheolcB  upim  lur  aoeonnt.  &w- 
kins  T.  mndhorst,  17:  aig^  90  Fafc  48,  — 
Kan.  — ,  (Annotated) 

40.  Evidence  of  the  provisioo  of  a  former 
will  is  not  immaterial  in  a  will  contest  on 
the  ground  of  undue  influence,  unless  it  is 
made  clear  beyond  a  reaaiHiable  doubt  that 
the  changes  made  in  preparing  the  later  will 
would  in  no  event  uTeot  the  result  of  the 
wmtest.  Re  YonnA  17:  mt,  M  Fae;  781,  S8 
Utah,  188. 

41.  Upon  the  qnestion  ot  good  faith  and 
nss  of  oeesstve  now  by  a  property  owner 
who,  in  attempting  to  enter  upon  the  prop- 
erty when  it  was  in  the  wrongful  posses- 
sion of  a  trespasser,  used  firearms  and  shot 
an  employee  of  the  trespasser,  for  which  he 
is  being  sued  for  damages,  evidence  is  ad- 
missible that  tbe  trespasser  gained  posses- 
sion of  the  property  by  the  use  of  firearms, 
and  had  remained  armed  up  to  tha  time  of 
attempted  mtry.  Walker  t.  CSiansltff,  17: 
4S5*  M  Pae.  606,  168  Oal.  118. 

42.  In  a  proseeution  against  a.  railroad 
company  for  nuisance  in  the  manner  of  run- 
ning trains  over  a  street  crossing,  evidence 
is  admissible  that  it  acted  on  the  soggestion 
of  the  railroad  commiBsioners  and  placed  a 
watchman  at  the  crossings,  as  tending  to 
show  its  good  faith  in  attempting  to  protect 
persons  using  the  crossii^,  against  the  dan- 

Srs  arising  from  tlie  jiauing  of  its  trains, 
ndmiati,  KT.  O.  &  T.  P.  B.  Oo.  t.  Com. 
17:  961. 104  S.  W.  771,  —  Ky.  — . 

48.  That  the  defendant  in  an  action  for 
malioiouflty  levying  an  iittachment  on  ex- 
empt property  acted  under  the  advice  of 
counsel  is  not  a  defense,  but  the  fact  may 
be  shown  in  mitigation  of  damages.  Grim- 
stad  V.  Lofgren,  17:  991^  117  N.  W,  616,  — 
Minn.  — . 

44.  Upon  the  question  of  exemplary  dam- 
i^s  for  assault  in  attempting  to  foroe  an 
occupant  off  from  land,  evidence  is  admissi- 
ble umt  defendant  had  title  to  the  {iroperty, 
took  advice  of  oonnael,  and  as  to  his  inten- 
tion in  entering  upon  the  land.  Walker  v. 
Chanslor.  17:  455,  04  Fac.  606,  168  Gal.  118. 

45.  In  a  suit  to  hold  one  liable  for  the 
value  of  sheep  killed  by  a  dog  owned  by  hie 
daughter  who  lives  with  him,  in  wiiich  he 
denies  that  the  dog  did  the  killing,  evi* 
dence  is  not  admissible  that,  without  his 
knowledge,  his  daughter  killed  the  dog  soon 
after  the  transaction  upon  which  tbe  suit  is 
based, — especially  where  it  appears  that  she 
did  BO  because  she  thought  there  was  danger 
of  trouble  between  her  father  and  pinintiil'. 
Holmes  v.  Murray,  tj:  43«,  106  S.  W.  1085, 
e07  Mo.  413. 

46.  Evidence  of  the  state  of  health  of  an 
insured  person  for  a  considerable  period  of 
time  prior  to  his  death,  where  it  is  claimed 
he  died  by  suicide,  is  proper  as  bearing  on 
whether  the  deceased  came  to  his  death  as 
the  result  of  a  suicidal  intent.  Cady  v. 
17  LJLA.(K.S.) 


Fidelity  &  C.  Co.  17:  >6o,  113  N.  W.  M7. 
134  Wis.  822. 

47.  Upon  trial  of  an  indictment  for  en- 
apirai^  to  induce  a  shipper  to  reerive  re- 
bates in  violation  of  the  "Elldns  law,"  evi- 
dence is  admissible  of  similar  dealings  with 
other  merchanta.  Thomas  v.  United  States, 
17:  7ao,  166  Fed.  897,  84  C.  C.  A.  477. 

48.  Proof  of  similar  offenses  by  one  <m 
trial  for  forgery  is  admissible  only  as  best- 
ing on  the  questi<m  of  intent,  altAon^  the 
aoeused  admits  that  he  signed  to  the  instra- 
ment  in  question  the  name  of  the  pmcn 
whose  name  is  claimed  to  have  been  forgiA. 
and  uttered  tbe  instrument,  knowing  that  b« 
had  done  so,  and  even  though  the  jury,  with- 
out proof  of  euch  similar  offenses,  wcnild  V 
justified  in  finding  a  fraudulent  intent  on  the 
part  of  the  accused  if  lie  was  not  sntlioriEnl 
to  sign  the  name  of  sneh  peraon  to  tlw  ia- 
strument.  State  t.  Murphw,  17: 609,  lU 
N.  W.  84,  —  N.  D.  — . 

49.  Evidttice  that  deceased  did  not  be- 
lieve in  a  Supreme  Being,  offered  to  discredit 
his  dying  declaration,  is  not  rendered  inad- 
nWble  by  tbe  fact  that  it  relates  to  a 
Ume  a  year  before  his  death.  Gambrell  r. 
State,  17:  agi,  46  So.  188,  —  Ifiaa.  — ^ 

60.  Proof  of  affliction  with  Inxmehitis  is 
admissible  in  support  of  an  aU^ation  of 
l>reach  of  warranty  of  freedom  from  bodilr 
infirmities  and  soundness  of  physical  con- 
dition, in  defense  of  an  notion  on  an  ia- 
siuiuioe  policy,  and  does  not  raise  a.  new  and 
distinct  issue  as  to  breach  of  a  warrant;, 
against  that  disease  whidi  is  not  pleaded. 
Irenoh  t.  Fidelity  &  G.  Co.  17:  lozz.  116  2> 
W.  868,  —  Wis. 

61.  Evldenoe  as  to  the  manner  in  waich 

an  ap|)limtion  for  life  insurance  was  prf- 
pared  is  ailmissible  in  an  action  on  the  pol- 
icy, to  estop  the  Mmpany  from  availing  it- 
self of  the  falsity  of  statements  containpd 
therein  as  a  defense.  Roe  t.  National  Life 
Ins.  A* 80.  17:  XX44,  116  N.  W.  500,  —  Iowa. 

62.  Evidence  of  the  examining  phytriciaD 
that  hia  recommendation  ot  an  applicant 
for  insurance  would  not  have  been  prevent- 
ed by  knowledge  that  his  attending  physi- 
cian thought  he  had  heart  disease,  since  he 
would  have  relied  on  hts  own  examinatioB, 
is  admissible  in  an  action  upon  the  poliev. 
as  pertinent  to  the  issue  whether  or  not  he 
was  misled  by  answers  In  the  application. 
Roe  V.  National  Ufe  Ins.  Asso.  17:  1144,  IIS 
N.  W.  600,  —  Iowa,  — . 

53.  When  the  actual  effect  produced  on 
the  medical  examiner  by  erroneous  answer* 
given  by  an  applicant  for  insurance  to  que> 
tions  propounded  to  him  is  shown,  evidence 
IB  aot  admissible  as  to  what  weight  might 
have  been  givw  by  physicians  generally  to 
the  answers  had  they  been  correct.  Roe  r. 
National  Life  Ins.  Asso.  17:  1x44,  116  H.  W. 
500,  —  Iowa,  — . 

54.  To  show  the  animus  probably  eiiat- 
ing  between  a  murderer  and  his  victim,  eri- 
deuoe  ia  admissible  of  ^^^i^^^|i^tbs  bo- 
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f<MM  the  homicide.  State  v.  Brooka,  17:  483, 
60  S.  E.  518,  70  S.  C.  144. 

55.  Evidence  of  ownership  of  the  proper- 
ty is  admisRible  in  defense  of  an  action  for 
assault  upon  one  in  wrongful  possession, 
made  during  an  attempt  to  effect  an  entry 
thereon.  Wallcer  v.  Chanslor,  17:455,  94 
Pao.  606,  163  Cal.  118. 

66.  In  an  action  by  a  bank  which  has  re- 
turned  money  paid  on  a  fo^ed  ehsek,  to 
recoTBr  the  amount  from  the  bank  to  whidi 
it  paid  the  check  and  which  guaranteed 
prkw  indorsements,  evidence  is  admissible 
which  tends  to  show  that  the  one  who  made 
the  first  indorsement  was  the  one  whom 
the  maker  of  the  check  intended  should  re- 
ceive the  money.  Central  Nat.  Bank  v.  Na- 
tional Metropolitan  Bank,  17:  530^  31  -App. 
D.  C.  391. 

Weicbt  and  nifficleni^.  , 

Nwmuty  of  proving  that  woman  had 
become  quick,  In  proseeutton  for 
abortion,  see  Abortion. 
Effect  of  interest  of  witness  on  weight 
and  quality  of  his  evidence,  see  Ap- 
peal and  Error,  14. 
Impeaching  award  of  damages  in  emi- 
nent domain  case  by  testimony  of 
oommissionsn  fixing,  see  Damages, 
17. 

fiufficlency  of,  to  thov  negligence  in 
failing  to  promulgate  rules,  see 
Master  and  Servant,  6. 

67.  The  facts  and  oiroumstances  of  a 
drowning  accident  are  sufiSdently  estah- 
liahed,  within  the  meaning  of  an  accident-in- 
surance policy  limiting  the  amount  of  re- 
covery in  case  they  are  not  so  established, 
where  witnesses  testify  to  having  seen  de- 
oeased  in  a  cranky  oanoe,  wMi  a  companion, 
within  three  or  four  minutes  of  the  time 
of  accident,  and  to  having  seen  the  over- 
turned canoe  and  evidence  of  its  having  re* 
oently  capsized,  within  a  few  minutes  after 
it,  although  they  did  not  actually  see  the 
craft  overturn.  Lewis  v.  Brotherhood  Acd- 
dent  Go.  17:  714,  79  N.  E.  802,  194  Mass.  1. ; 

68.  Evidence  that  an  officer  of  an  insol- 
Tcnt  corporation  overdrew  his  account  with 
the  eoiporati(m,  and  paid  the  amount  in 
disdiarge  of  an  alleged  indebtedness  to  his 
son,  who,  knowing  the  source  from  whence 
the  money  came,  deposited  it  in  a  bank,  is 
sufficient  to  support  a  finding,  in  an  action 
by  the  trustee  in  bankruptcy  of  the  corpora- 
tion, that  the  money  on  deposit  is  the  prop- 
erty of  the  bankrupt  corporation.  Drew  v. 
Myers,  17:  350,  116  N.  W.  781,  —  N*.  — . 

69.  That  the  agent  in  charge  of  a  railroad 
statitm  was  the  agent  of  a  tel^fraph  com- 
pany to  receive  messages  for  tnuismission 
over  its  lines  may  be  established  by  proof 
that,  in  the  absence  of  the  operator,  he  did 
receiTC  such  messages.  Western  U.  Teleg. 
Co.  T.  Lillard,  17:  836*  110  S.  W.  103S.  — 
Ark.  — . 

60,  That  a  letter  was  written  in  response 
to  another  sufficiently  appears  from  evidence 
that  it  was  dated  the  day  after  the  latt«r, 
and  referred  to  checks  transmitted  in  it  and 
17  L.ILA.<N.a) 


to  receipts  to  be  sent  to  persons  from  whom 
the  money,  represented  by  them,  was  alleged 
to  have  been  received.  Lancaster  v.  Amies, 
17:  339,  68  Atl.  633,  103  Me.  87. 

61.  That  the  owner  of  a  tenement  build- 
ing placed,  or  caused  to  be  placed,  a  mat  at 
the  outer  door,  may  be  found  from  the  facts 
that  it  was  in  such  place  and  was  owned 
by  him.  McGowan  v.  Monahan,  27:  gaS,  86 
N.  B.  ICS,  190  Mass.  280. 

62.  Testimony  of  both  of  the  Contracting 
parties  to  a  marriage  ceremony,  that  it  was 
not  dissolved  until  after  the  death  of  a 
person  with  whom  one  of  the  parties  went 
through  a  subsequent  ceremony,  overvumes 
any  presumption  which  the  court  might 
otherwise  have  induced  as  to  the  dissolu- 
tion of  tlw  first  marnaga  before  the  seoond 
wu  entered  into.  Sloan  West.  17:  pSot 
96  Pac  684,  —  Wash.  — . 

03,  The  statutory  burden  placed  upon  ons 
oomi)laining  of  an  order  of  a  railroM  com- 
mission, to  establish  its  unreasonableness  or 
unlawfulness  by  clear  and  satisfactory  evi- 
dence, requires  the  quantum  of  evidence  nec- 
essary to  establish  fraud  or  prove  mistake 
in  a  written  instrument  hy  one  on  whom 
the  burden  rests  to  establish  such  facts. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  t. 
Railroad  Oom.  17:  Sai,  116  N.  W.  90S,  — 
Wis.  — . 

64.  A  finding  of  incapacity  on  the  part  of 
one  executing  a  sale  of  property  is  sup- 
ported by  evidence  that  be  had  been  having 
a  protracted  debauch,  and,  before  the  execu- 
tion of  the  contract,  he  was  so  drunk  that 
he  fell  in  the  street,  and,  three  hours  after 
executing  the  instrument,  was  so  drunk  that 
he  collapsed  and  had  to  be  put  to  bed,  and 
recalled  nothing  of  the  transaction.  Swan  v. 
Talbot,  17:1066,  94  Pac.  238,  162  Cal,  142. 

06.  Possession,  by  perswis  who  bad  been 
seen  in  the  yard  oi  a  bui^iized  house 
about  the  time  the  crime  was  ccanmittcd,  of 
the  stolen  property  when  overtaken  by  its 
owner  on  the  road  shortly  after  the  burgla- 
ry, is  sufficient  to  justify  a  presumption  of 
guilt  in  the  absence  of  satisfactory  evidence 
as  to  how  they  came  into  possession  of  the 
property,  consistent  with  their  innocence. 
State  V,  Henderson,  17:  iioo»  110  8.  W.  1078, 
212  Mo.  206. 

Variance. 

66,  In  an  action  for  damages  resulting 
from  injury  by  ne^igenoe,  a  variance  oi  the 
evidence  fnnn  the  decljtration  in  respect  to 
specification  of  mere  matters  of  detail  con- 
cerning the  matter,  not  the  time  or  place 
at  which,  or  the  instrumentalities  by  which, 
the  injury  was  inflicted,  is  immaterial. 
Knlcely  t.  West  Virginia  H.  R.  Oou  17;  s/o, 
61  S.  E,  811,  —  W.  Va.  — . 

EXCEPTIONS. 

See  Appeal  and  Error,  10^ 

EXBCimOX. 

Sale  under  execution  of  equltaUc  auct 
of  debtor,  see  Levy  and  Seiior^  1, 

2. 

Of  will,  see  WIls.  ^  , 
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BXBOUTORS     AND  AOBUXISTRA- 
TORS. 

Postponing  soit  on  promise  of  debtor  to 
pay,  as  raising  new  obligation  for 
beneflt  of  estate  of  payee,  see  Gon- 
tracts,  3. 

Leaving  liability  of  estate  for  mortgage 
inaebtednesB  unaidjndicated,  see 
Judgment,  7. 

When  cause  of  action  for  breach  of  cove- 
nant against  eneumbranoes  arises, 
so  as  to  be  enforceable  against  es- 
tate, see  Limitation  of  Actioni,  14. 

Effect  of  statute  suspending,  in  favor  of, 
nmnuag  of  limitations  as  to  actions 
existing  in  favor  of  deceased,  see 
•  Limitation  of  Actions,  18. 

Soffidency  of  payment  of  mortgage  to 
administrator  of  mortgagee,  where 
will  is  afterwards  discovered  and 
executor  appointed  in  otlwr  county, 
see  Ifoitgage,  8. 

Necessity  of  making  administrator  of 
mortgagor  party  to  suit  to  fore* 
oloae  mort^ige  after  mortgagor's 
decease,  see  Autrtgage,  S. 

Authority  of  administrator  to  extend 
time  on  note  by  intestate  so  as  to 
release  sureties  thereoo,  see  Princi- 
pal and  Surety,  2. 

1.  The  appointment  of  an  administrator 
upon  a  fiodiog  of  decedent's  death  and  pos- 
MBsioB  of  property  within  the  county  is 
omdusive  of  the  authority  of  the  court  to 
malu  the  appointment  until  set  aside  <m 
dlreet  attack,  although  a  will  is  found  and 
subsequently  probated  in  another  oonnty. 
Zeigier  v.  Storey,  17:  878,  69  Atl.  804,  3S20 
Fft.  471. 

2.  The  presentation  of  a  will  to  the 
register  of  one  county,  and  its  proof  by  the 
atAestin^  witnesses,  aoes  not  niulify  the  act 
of  a  register  in  another  county  in  granting 
letters  of  administration  upon  testator's  es- 
tate without  notice  of  the  will  and  before 
the  entry  of  a  decsee  admitting  it  to  pro- 
bate. Zeigier  v.  Storey,  17:  878,  89  AtL  894, 
220  Pa.  471. 

BXBMPIiABT  DABEAOBS. 
See  Damages,  L 

lEZKMPTIONS. 

Evidence  that  persons  levying  on  ex- 
empt property  acted  under  advice 
of  counsel,  see  Evidence,  43. 

Exemption  from  taxation,  see  Taxes,  18, 
14,  16-19. 

A  debtor  who  has  sold  all  his  nonex- 
emept  lun^rty,  and  stuted  to  remove  to 
another  state,  with  the  intention  of  estab- 
lishing a  residence  there,  is  a  "resident  of 
the  state"  within  the  meaning  of  the  exemp- 
tion law,  and  entitled  to  claim  his  exemp- 
tions, wliere,  while  yet  within  the  state,  an 
attachment  is  levied  on  his  horse.  Grbne* 
stad  V.  Lofgran,  17:  990^  117  K.  W.  615,  — 
Minn.  — . 

EXHIBmONS. 

1.  A  student  association  of  a  university, 
which  erects  through  one  of  its  directors 
17  LJLA.(N.&) 


a  stand  upon  the  athletic  field  to  skob- 
modate  patrons  of  athletic  exhibitioim  gina 
thereon,  is  liable  for  injuries  to  a  {Mttrai 
through  the  collapse  of  the  stand  doe  to  its 
negii^nt  onistntction,  althou^  it  coold  mt 
have  been  omstnicted  wiUiont  eonseit  of  the 
authorities  of  the  univenity,  mad  the  direct- 
or who  supervised  its  erection  was  emploTtd 
and  paid  by  the  university  aa  adviser  of  the 
atUetic  policy  of  the  association.   Soott  t. 
University  of  Mi<di.  Athletic  Aaso.  17: 134, 
116  N.  W.  624.      Mich.  — . 

S.  The  mere  employment,  by  person* 
about  to  give  an  aUiletic  exhibitt<m  to  whid 
the  public  is  invited  upon  payment  of  an  ad- 
mission fee,  of  competent  persons  to  bmM 
and  inspect  a  stand  for  the  aeoommodaUos 
of  patrons,  will  not  absolve  them  from  li- 
abiuty  for  injuries  to  a  patron  from  the 
collapse  of  the  stand  through  a  patent  de- 
fect di&coverable  by  the  exercise  of  proper 
eara  Soott  v.  University  of  BCch.  Atliletie 
Asso.  17:  334, 116  N.  W.  624,  —  Midi.  — . 

BXPKBTS. 

Ttatimoi^  cit  aes  Bvldeno^  31-4& 

KZXBADCnOir. 

What  questions  any  be  p— sd  npoa  in 
habeas  corpus  to  nleass  pmoa 
held  under  extraditi(m  pmsMivgi, 
see  Judgment,  4. 

FAUiING  OBJIEOTS. 

See  Master  and  Servant^  S8;  K«riiam^ 
1;  Trial,  4. 

FAE18B  PRETBNSBS. 

1.  One  who  trades  to  another  pmpa- 
tie*  at  fictitious  utd  greatly  exaggersfad 
value,  as  to  which  there  is  no  eridoice  that 
he  had  title,  it  not  within  the  protection 
of  a  statute  against  obtaining  property  In 
means  of  the  eonfldenoe  game,  so  as  to  rea- 
der one  guil^  who  trades  to  him,  in  re- 
turn for  nia  proper^,  worthtess  aecuritiai. 
People  v.  Turpin,  17:  076,  84  IT.  EL  679, 211 
IU.4S2.  (Annotatedf 

B.  That  one  drawing  a  eheek  which  ha 
induces  another  to  cash  does  not  state  that 
he  has  funds  in  bank,  or  that  it  will  be 
paid,  will  not  prevent  bia  conviction  for 
obtaining  money  by  false  pretenses,  if  he 
knows  that  it  will  not  be  paid,  and  draws 
it  with  intent  to  defraud.  Stato  v.  EtMr 
melsy,  17:  244,  96  Fae.  886,  —  Or.  — . 

(Annotatsdt 

FAIjSB  bepbesbntationb. 
See  Fraud  and  Deceit. 

FEDEBAIi  COURTS. 

See  Courts. 

FEXiLOW  SSBVANTS. 

See  Abater  and  Borvant,  SS-Sl. 

FEIiOXT. 

What  constitutes  gaming  wittiin  mess- 
ing of  statute  making  gaming  a  M- 
ony,  see  Gaming,  2.  . 
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iPicTrnovs  payee. 

Of  ahedE,  see  Banks,  9,  %  9}  Vorguj, 

Right  of  meebuics'  lien  eUimaat  to 
ooat  of  fllinff  Ui  Uon,  mo  lleohaiH 

Of  deeision  for  purpose  of  nvleir,  see 
A|^eal  and  Brror,  1,  B. 

Jurisdiction  of  court  to  vacate  and 
make  new  flndlnge*  eee  Judgmenti 
S. 

lUriew  of  findings  of  state  board  of 
health  in  prooeeding  to  revoke 
phyaieian'B  ueense,  see  Physicians 
and  Surgeons,  8. 

In  general,  see  TtUL 

BTNE. 

Enforcing  paTment  of  license  and  occupa- 
tion taxes  hj,  see  License. 

VJStM  INSURANCE. 
See  Insuranm. 


FIRES. 

UaUli^  «f  railroads  m  to^ 
roads. 


sse  Ball- 


FIXTUKES. 

Sight  of  tenant  to  remove,  we  Land* 

lord  and  Tenant,  1. 
Question  for  Jury  as  to  what  constttnte, 

see  Trial,  7. 

A  gas  stove  and  window  shades  run- 
ning on  rollers,  attached  by  the  owner  to 
his  dwelling  house  designed  for  a  single 
family,  are  not  fixtures  which  will  pass 
with  a  mortgage  of  the  realty.  Hook  v. 
Bolton,  17:  699,  86  N.  B.  17S,  19»  Uass.  244. 

(Annotatad) 

FOOD. 

ValidiW  of  ordlnaaoe  rumlating  size 
and  character  of  nilk  jars,  see 
Constitntlonal  Lav,  7,  II.  S4. 

One  having  In  possession  for  use 
glass  jars  for  the  sale  of  milk  ot  less  capa 

city  than  is  Indicated  upon  them  cannot  ea< 
cape  the  penalty  imposed  by  ordinance 
therefor,  by  showing  that  he  had  not  in- 
formed himself  as  to  their  capacity.  Chi- 
cago V.  Bowman  Dairr  Oo.  t?:  684*  84  N.  E. 
913,  234  m.  294. 

FORCIBLE  ENTRT  AND  DETAINER. 

Assault  in  attempting  to  enter  on  one's 
own  property  in  possession  of 
wrongdoer,  sec  Appeal  and  Error, 
24:  Assault,  1;  Evidence,  41,  65. 

Kzelusiveness  of  remedy  afforded  by 
statute,  see  Election  of  Kemedles,  1. 

FOItECIX>SITRB. 

Of  mortew*^  sea  Ifartfua. 

niaLA.(N!s.) 


FOREIGN  BANKRUPTCT. 
See  Bankruptey,  1^  14. 

FOREIGN  CORPORATIONS. 
See  Corporations,  7,  8. 

FORFEITURE. 

Of  insurance  poligr,  see  Insuranoej  7»  8. 

FOROERir. 

As  to  payment  of  forged  ehedES*  see 

Banks,  6-9,  12. 
Evidence  as  to  person  to  whom  maker 
of  forged  check  intended  that  mon- 

f should  be  paid,  aea  Evidence,  66. 
of  similar  offenses  on  trial  for 
forgery,  see  Evidence,  A3. 

The  indorsement  upon  a  check  of  the 
name  of  a  fictitious  person  to  whom  it  was, 
iQF  fraudulent  procurement,  made  payable, 
la  fotnrr.  Harmon  t.  Old  DetnMt  Nat. 
Bank,  17:  514*  110  N.  W.  dl7,  —  Hiah. 

FORBfER  JEOPARDT. 
Bee  Criminal  Law,  1. 

FRAUD  AND  DECEIT. 

Bi^i  of  assignee  for  eredftors  to  goods 
proenred  by  insolvent  f raudulwt 
representations,  see  Assignment  for 
Creditors. 

Conflict  of  laws  as  to  sale  of  gooda 
bearing  fraudulent  mark  of  qualKy, 
see  Conflict  of  Laws,  4. 

Oancelation  of  eontraet  for,  aee  Con- 
tracts, 21. 

la  Inducing  signature  d  oontraet,  aee 
Contracts,  26. 

Jurisdiction  of  oonrt  at  plaea  where 
fraudulent  scheme  is  devised,  see 
Courts,  1. 

Besoission  of  sale  for,  see  Equity,  1. 

By  insolvent  debtor  in  preferring  cred- 
itor, aee  Insolvency. 

Effect  of  sltence  of  <me  obtaining  mm- 
ey  by  fraud  to  prevent  running  of 
statute  of  limitations,  see  Limita* 
tion  of  Actions,  10. 

liability  of  manufacturer  of  beverage 
for  fraudulent  representations  of 
agent,  see  Principal  and  Agent,  2. 

As  to  false  pretenses,  see  False  Pre- 
tenses. 

Aa  to  fraudulent  conveyances,  see 
Fraudulent  Conveyances. 

1.  Misrepresentation  as  to  the  amount 
an  order  for  a  specified  number  of  steel 
bars  at  a  specified  price  per  pound  wilt 
emne  to  Is  not  a  ground  for  avoiding  the 
sale,  where  there  is  no  trust  relation  between 
the  parties,  and  the  buyer  is  experienced  in 
the  business  and  can  easily  ascertain  for 
himself  what  the  steel  will  weigh  and  there- 
fore what  it  will  cost.  DalhofT  Constr.  Co. 
V.  Block,  17:  419,  167  Fed.  227,  86  C.  C.  A. 
26.  (Annotated) 

2.  The  sale  of  a  remainder  at  the  price 
it  was  worth  if  the  life  tenant  was  in  good 
bealtii  will  be  set  aside,  where  the  par^ 
f%Mer,  with  knowledge  that  the  life  tenant 
WM  on  his  deathbed,  sought  tha  cemainder-i 
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man,  and,  with  knowledge  of  his  ignorance 
of  the  facta,  gave  a  ipisleading  answer  to 
a  qnestion  aB  te  how  the  life  tenant  was  get- 
ting along,  with  the  object  of  affirmatively 
deceiving  him,  and  thereby  aeeured  this 
trade.  Bays  t.  Heyen,  17:  S84,  107  S.  W. 
887.  82  Ky.  L.  Bepu  832.  (Annotated) 

8.  One  who  buys  an  foe  plant  with 
Icnowledge  that  ita  operation  had  been  aban- 
doned because  its  output  did  not  equal  ita 
capacity,  and  after  having  full  opportunity 
to  inveetigate  its  condition,  eannot  avoid 

Saying  the  purchase  price  because  the  ven- 
OT  Buted  that,  with  some  repairs,  it  would 
turn  out  about  a  certain  amount  per  day. 
WiUiamson  v.  Holt.  17:  »Mh  U  S.  B.  884/ 

147  N.  a  01& 

FRAVD17UBNT  OONVEYANGKS. 

The  transfer  by  an  insolvent  debtor 
of  all  his  assets  to  a  corporation  the  stock 
of  which  was  issued  to  relatives  to  whom 
he  was  indebted  was  fraudulent  and  void  as 
to  a  creditor  not  assesiting  thereto,  although 
the  corporation  ondertoMC  to  pay  eertain 
ereditora  f>f  the  Insolvent,  where  the  rela- 
tivea  knew  of  tiie  oistenee  frf  other  debta 
due  by  the  failing  debtor,  who  was  retained 
as  prtttldent  and  manager  of  the  oorporation 
at  a  speoifled  salary.  Hoppe  Hardware  Co. 
T.  Bain,- 17:  3x0^  M  Pae.  70S,  —  Okla.  — . 

FREIGHT. 

See  Carriers,  7-14. 

OAMnro. 

Check  given  for  gambling  debt,  see 

Checks,  6. 

Enforcing  promise  to  repa^  money  ad- 
van^  for  use  in  buying  stock  on 
margins,  see  Contracts,  14. 

Effect  01  statute  making  gaming  a  fel- 
ony to  supersede  prior  ordinance  aa 
to  punishmeut  of  gamUinjf,  aee 
Criminal  Law,  2. 

1.  A  gambling  game  within  the  general 
language  of  an  ordinance  prohibiting  the 
playing  of  any  auoh  game  ii  not  taken  out 
of  the  operatioB  of  the  ordinance  by  the 
fact  that  the  general  langua^  is  preceded 
by  an  enumeration  of  prohibited  games 
which  does  not  inclnde  the  jpvtienlar  one 
in  question.  Seattle  T.  MaoDooald,  ijl  49, 
91  Pac  052,  47  Wash.  298. 

2.  Playing  cards  for  money  on  a  blanket 
in  a  shed  as  an  attachment  of  a  dance  does 
not  warrant  conviction  under  a  statute  pro- 
viding that  any  person  who  shall,  for  the 
iniTpoaa  of  gaming,  exhibit  any  gaming  ta- 
ble^ bank,  or  devfoe,  ahall  be  guilty  of  fel- 
ony. Hanks  t.  Stat^  17:  xaxo,  111  S.  W. 
402,  —  Ttox.  Grim.  Bep.  — .  (Annotated) 

GAS. 

Injunction  to  oompel  furnishing  or  to 
rratrain  cutting  off  of,  eee  Injunc- 
tion, I,  2. 

As  to  oil  and  gas  lease,  see  Mines. 

Assignees  for  creditors  are  not  iden- 
tified with  the  assignor,  so  aa  to  entitle  a 

17L.R.A.(N.S.) 


eorporatim  which  baa  been  su^lyiag  gu 
to  the  assignor  to  refuse  to  sup^y  it  to 
tin  assignees,  who  deeJre  tcmptnw^  to 
oontinoe  the  business,  until  the  aMoont  tst 
r  tlu  assignor  ia  paid,  vnder  a  itatartt 
iTing  it  permissifm  to  abut  off  gas  from 
^  premisM  of  one  who  refoaes  to  psy  Qc 
amount  due  therefor,  but  forbidding  it  te 
do  so  merely  because  a  bill  remains  mipud 
by  a  previous  occupant   of  the  proniHa 
Cox  V.  Maiden  A;  M.  Gasligiit  Ool  17:  U3S 
86  N.  E.  180,  199  Maaa.  324. 

GAS  STOTB. 

As  fixture  lea  Kxturea. 

GIFT. 

Note  payable  only  if  oolleeted  in  life- 
time of  payee,  as  mttempted  pit 
without  eompMe  delivoy,  aee  BQh 
and  Notes,  1. 

1.  A  valid  gift  of  a  aavings-bank  de- 
posit is  not  prevented  by  a  reaervation  br 
the  donor  of  the  right  to'  the  interest  dar- 
ing life  if  needed.  Goodrich  t.  Ratlasd 
Sav.  Bank,  17:  181,  69  Atl.  BCl,  —  Vt.  — . 

2.  A  ddiveiy  sufficient  to  para  title  to 
a  savings-bank  aeecmnt  is  shown  by  the  de- 
livery to  one  having  poeeestion  of  the  book 
as  bailee  for  the  owner  of  an  order  on  the 
bank  to  pay  Uie  account  to  faint,  aMom- 

a  parol  gift  of  it,  followed  by  s 


nolding  of  uie  bow  by  th«  donee  aa  owntf- 
Goodrich  v.  Rutland  Sav.  Bank»  17:  iSa  ^ 
AtL  861,  —  Va.  ^  (Annotated) 

GOOD  FAITH. 

Evidanee  to  abow,  aee  Eridenee,  41,  4t 
As  qoesticm  for  jury,  see  Trial,  9. 

GOVBRNMBNTAXi  GORTBOI*. 
Ow  oanien,  see  Oarriera,  16L 

GRADING. 

Of  highvray,  aee  Highwaya.  9. 

GRAND  JTJKV. 
•  Ocmtempt  by  grand  Jnror,  aee  da- 
tempt,  1,  8. 

GRAND  STAND.  * 

liability  for  failnry  from  fall  of  etsad 
used  at  athieUe  eoliiblUoiu,  aee  Ix- 
hibitions. 

GRANT. 

Exclusive  grant  of  right  to  take  water 
from  artesian  well,  see  Waters, 

QVARASTT. 

Of  ciieek  by  national  hank,  aee  Bsaks, 

1-8. 

By  married  Wfrnwo,  aae  Hnibaal  aid 

Wife,  S. 

HABEIAB  OOBPUS. 

Discharge  beetnae  of  InanflleieBfif  of 
indietnent^  M  kar  to  proeeeaiiM 
upon  same  indietaent  ia  otkr 
jnriadietion,  MB  JodgauB^  4 
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HWATiTH. 

nqprcacntatiau  u  to,  In  Rpplie*ti<»  for 

insunnee,  aee  Insnrsnce,  4-6. 
Bofficiencj  of  pies  to  raise  question  of 

breach  of  warranty  by  insured  as  to 

health,  see  Pleading,  20. 
Koise  interferlDR  witii,  as  nuisance,  see 

Nuisances,  2. 
Proceedings  before  board  of  health  to 

rercrice    physician's    license,  see 

Physicians  and  Sm^eons,  1-8. 
Judicial  interference  with  act  of  board 

of  health  in  revoking  physician^ 

license,  see  Courts,  4. 
Bight  to  jury  in  proceedings  by  state 

board  of  health  to  reroke  physi- 

dan's  license,  see  Jury. 
SolBoiancy   of   complaint  filed  wiUi 

state  board  of  health  to  procura  re- 

ToeatiOD  of  physieiMk'a  ucense>  aeo 

Fleftdlng,  10. 
Be([Diring  Taocinatioit  as  eonditlon  of 

right  to  attend  pubUe  Mdioola,  see 

SdiooU. 

The  oeeaaional  reettrrenee  of  amall- 
pox  in  a  city  does  not  present  an  emergency 
for  which  the  health  commissioner  may  make 
and  enforce  rules  not  prescribed  or  apprOTsd 
hy  the  legislative  authority  of  the  city. 
People  ex  rel.  Jenkins  v.  Board  of  Educa- 
tion, 17:  709,  84  N.  E.  1046,  8S4  HI.  422. 

HIGHWATB. 

See  also  Bridget. 

Bl^ts  of  abntClnc  owner  genorally. 

Prohibiting  lot  owner  from  exercising 
right  of  neeen  to,  lea  Oonititatifm- 
al  Law.  10. 
Heeesrity  that  abutting  owner  show 
spedal  injury  from  obstruction  of 
street,  to  enable  him  to  compel  re- 
moval of,  see  Nuisances,  7, 
1.  A  lot  owner  has  a  special  and  peeul- 
-  iar  right  not  given  to  other  citizens,  in  the 
partinilar  street  or  highway  on  whieh  his 
proper^  abuts,  since  it  affords  him  the 
Means  of  going  to  and  from  his  pnmisesi 
and  sneh  n^t  is  a  property  right  appnrto- 
uant  to  his  lot.    Sandpoint      Doyle,  17; 
497,  96  Fm.  946,  14  Idaho,  749. 

2.  A  village  which  hns  oonstructed  » 
bridge  450  feet  long  across  a  small  stream 
26  feet  wide  and  the  adjacent  ravine  or  de- 
pression In  the  natuni  surface  of  the 
ground,  and  has  built  the  bridge  at  a  height 
of  80  feet  from  the  ground  at  a  place  where 
it  passes  ui  ahnttiu  property  owiier's  lot, 
is  without  power  and  anthori^  unqualified- 
ly to  ptoUbit  the  property  owner  from 
erecting  a  platfbrm  on  his  own  lot  to  such 
a  height  as  to  enable  him  to  go  from  his 
bolldlng  to  the  bridge,  and  to  connect  such 
platform  with  the  bridge  by  proper  and 
substantial  railings,  and  to  exercise  in  such 
manner  the  right  of  ingress  and  egress. 
Sandpoint  t.  Doyle,  17:  497,  96  Pac  946,  14 
Idaho,  749. 

8w  Ths  owner  (rf  n  lot  abnttlng  on  ft 
street  or  highway  has  the  right  of  ingress 
17LJLA.(m) 
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and  egress,  and  may  maintain  an  action  for 
the  protection  of  such  right.   Sandpoint  v. 
Doyle,  17:  497,  96  Pae.  945,  14  Idaho,  749. 
Use  and  obstmfstion  by  railroads. 

Injunction  against  railroad  tracks  in, 

see  Injunctions,  13. 
Injunction  against  storage  of  cars  in 

street,  see  Injunction,  14. 
Sffect  of  laches  on  right  to  injunction 
against  operation  of  railroad  in,  see 
Limitation  of  Actions,  1. 
Bunning  of  limitations  against  action 
for  injuries  from  operation  of  rail- 
road in  highway,  s^  Limitation  of 
Actions,  2. 
Right  of  municipality  to  regulate  speed  ' 
of  trains  on,  see  llnnidpal  CSnrpo- 
rations,  4. 
Insrease  of  trains,  moiatt  and  smoke  up- 
on railroad  tndc  and  streot  as  nui- 
sance, see  Nuisances,  3. 
4.  An  abutting  owner  may  maintain  an 
notion  against  a  railroad  compai^  which 
lays  its  tracks  in  a  public  street,  for  the 
injury  to  his  easements  therein,  although 
the  tracks  are  laid  under  authority  of  Uie 
municipality,  and  the  fee  of  the  street  is  in 
the  pnbUo.  Sbiton  v.  Athmtic  0.  L.  B.  Co. 
17:  949.  01  S.  B.  466,  147  N.  a  428. 
Grading- 

6.  A  municipality  has  a  right  to  estab- 
lish its  grades,  and  to  fill  In  or  bridge  or 
plank  its  street  and  right  of  way,  so  as  to 
raise  the  surface  of  such  grade;  but  by  do- 
ing so  it  cannot  preclude  the  abutting  prop- 
erty owner  from  employing  and  using  such 
reasonable  means,  or  making  such  rfiasona- 
ble  improvement^  as  mi^  be  necessary  to 
eniU>le  him  to  go  from  hu  property  to  the 
street,  and  exercise  and  enjoy  the  right  of 
ingress  and  egress.  Sandpoutt  T.  Doyls,  17: 
497*  99  FW.  940. 14  Idaho,  749. 
Idnbtlity  for  Injuries  on. 

Presumption  of  n«gligeaea  of  owner  of 
can  whose  difver  attempts  to  re- 
pair it  in  publie  street  see  Eri- 
dence,  6. 

Liability  of  master  for  act  of  stranger 
whom  servant  calls  to  assist  him 
to  repair  cart  in  street^  sea  Kas- 
t«r  and  Servant,  2. 

Liability  for  n^ligenoe  of  Independent 
eontraetor  permitting  fall  of  object 
on  pedestrian,  see  Master  and  Serv- 
ant 88. 

9.  The  owner  of  a  cart  who  permits  it 
to  be  out  of  repair  is  liable  for  injury  to  a 
person  on  the  street  the  fall  of  the  pole 
while  the  driver  is  attempting  to  repair  it, 
which  would  not  have  happened  but  for  the 
eonditim  of  the  eart.  Hollidge  t.  Dnnean, 
17:  98s,  86  N.  E.  180,  199  Mass.  121. 

7.  The  abutting  property  owner  is  lia- 
ble for  injury  to  a  peaestrian  in  falling  over 
a  covering  which  oonstitutes  an  obstruction 
to  footmen,  placed  by  an  independent  con- 
tractor over  a  repaired  sidewalk  without 
si^ala  or  guard  to  protect  the  public  from 
injury  after  dark.  Kampmann  v.  Rothwell, 
17:  758,  109  S.  W.  1080,  —  Ttx.  —. 
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8.  One  undertaking  to  repair  a  ilde* 
walk  for  a  property  owner  without  Buper- 
Tisicm,  or  direction,  from  him*  Is  liable  to 
liim  for  an^  sum  he  is  required  to  pay  be- 
eaase  of  injury  to  a  pedestrian  due  to  fail- 
ure to  place  proper  signals  or  barriers  to 
protect  the  public  from  injury  after  dark 
whether  he  is  an  independent  contractor,  or 
a  mere  employee.  Kampmann  v.  Sothwell, 
17:  758,  109  S.  W.  1089,  —  Ter.  — . 

9.  Negligence  cannot  be  imputed  to  a 
street  car  company  merely  because  the  wheel 
of  a  carriage  pauing  along  the  street  falls 
into  a  eabla  slot  ifillar  t.  United  R.  ft  E. 
Co.  17:  978, 89  Atl.  636,  —  Hd. 

10.  A  BUBieipal  ordinance  requiring 
street  railways  to  keep  tiw  space  eorered 
their  tracks  in  thorough  repair  does  not 
make  them  insurers  of  Uie  safety  of  passen- 
gers using  such  portion  of  the  street.  Miller 
T.  United  R.  ft  E.  Co.  17:  978,  69  AtL  636, 
—  Md.  — . 

11.  A  pedestrian  is  negligent,  as  matter 
of  law,  who,  upon  a  clear  day,  with  nothing 
to  obstruct  her  risiout  stumbles  over  a 
place  in  the  sidewalk  where  one  paving  stone 
IS  raised  4  inebes  above  the  adjoining  one, 
which  fact  she  Is  well  aoquainted  wiUi. 
Kennedy  t.  Philadelphia,  17:  194,  69  Atl. 
748,  220  Pa.  278.  (Annotated) 

HOLIDATS. 

A  Judgment  entered  on  a  judicial  day 
will  not  be  declared  void  because  evi- 
denoe  was  taken  and  arguments  heard  with- 
out objection  on  a  day  which  had,  wltiiout 
knowledge  of  the  oonrl^  been  proelained  Iff 
the  govenor  to  be  a  holiday.  State  er  reL 
Walter  t.  Superior  Oour^  17;  157,  94  Fac. 
666,  49  Wash.  1. 

HOMESTEIAD. 

Overflow  of  lands  of.  by  wrongful  ob- 
struction of  water  way,  see  Dam- 
ages, 16;  Waters,  1. 
As  community  estate,  see  Husbaad  and 
Wife,  S. 

Questiui  lor  jurj  as  to  iBtereat  of  bcnne- 
atead  settler  in  Mtlon  for  injury  to 
properly,  see  Trial,  14. 

HOMICIDE. 

Admissibility  of  confessions  or  tneul- 

atory  statements  on  examination 
fore  onroner's  Jury,  see  Evidence, 
34. 

Evidence  of  qusrrels  months  before 
commission  of  erime,  see  Evidence, 
64. 

Negligent  homicide. 

1.  One  is  guilty  of  manslaughter  who 
killed  another  with  a  fpxa  intentionally 
pointed  at  him,  although  it  was  believed  to 
have  been  unloaded,  where  such  pointing  of 
a  gun  is,  by  statute,  made  a  misdemeauor, 
and  the  gun  had  not  been  bandied  for  sev- 
eral weeks,  so  that  accused  was  culpably 
negligent.  State  t.  Stitt,  17:  308L  61  8.  E. 
966,  146  N.  C.  648. 
17LJt.A.(N.S.) 


What  s«diioes  crime  to  mmnsimvfi*'*- 
Correctness  of  instruction  definisgnsB- 

slaughter,  see  Trial,  23. 
Whether  provocation  was  sufficient  to 
reduce  crime  to  manslaughter  u 
que8ti<m  for  eonrt,  see  Trial,  IT. 

2.  The  killing  of  a  motorman  by  shoot' 
ing  him  will  not  be  reduced  to  manslaagh- 
ter  by  the  fact  that,  being  &  powerful  sua. 
he  had  just  assaulted  a  smaller  man,  % 
f  rioid  of  the  one  doing  the  shooting,  becaniE 
of  misunderstanding  as  to  payment  of  fsie, 
if  the  assault  had  ceased,  and  he  was  re- 
tiring from  the  combat.  Com.  t.  Paese,  17: 
795,  69  Ati.  891,  220  Pa.  371.  (Annotated) 
Self-defense. 

3.  One  assaulted  by  a  trespaner  witt 
a  deadly  weapon  when  within  a  few  feet  of 
his  doorstep  Is  not  bound  to  retreat,  but 
may  meet  force  with  force,  even  though  the 
result  is  the  death  of  his  adTersary.  Stste 
T.  Brooks,  17:  483,  60  8.  E.  618,  79  8.  G  141 

HOSPITAIi. 

Oommittlng  inebriates  to,  for  treatneet 

without  their  consent  see  Coufti- 
tutional  Law,  9. 

Admissibility  in  evidenoe,  of  letter  hf 
surgeon  in  charge  of,  to  head  (tf 
department,  who  sent  employee  to 
Institution,  see  Evidence,  14. 

Setting  aside  percentage  of  liquor  li- 
cense fees  for  purpose  of  eetabUih- 
ing  hospital  for  inebriates,  ste 
Taxes,  14. 

See  also  Charities. 

I.  The  mere  employment  of  eompefent 
attendants  does  not  exempt  a  hospital  nuis- 
tained  by  a  railroad  company  for  the  bene- 
fit  of  its  employees,  to  which  they  are  com- 
pelled to  contribute,  from  liability  for  is- 
juries  caussd  by  the  BMilinnoe  of  sndi  st 
tandanta,  Phillips  v.  Si  Loids  ft  8.  F.  R. 
Co.  17:  XS67,  111  8.  W.  109,  £11  How  419. 

(Aanotsted) 

fi.  A  eorporation  oxganiMd  by  tbs  oi- 
fieers  of  a  railroad  ooetmany  to  operate  ■ 
hospital  for  the  benefit  cd  employees  (rf 
road,  to  which  they  are  compelled  to  ooa- 
tribute,  is  not  a  separate  institution,  for  the 
acts  of  which  the  railroad  company  i$  oot 
responsible,  where  it  is  organised  for  the 
benefit  of  the  road,  and  the  beneficiaries  are 
determined  by  its  ofiSeers,  and  the  Burgnfs 
of  the  hospital  and  the  road  are  the  ssme. 
Phillips  St  Louis  ft  S.  F.  R.  Co.  17: 116?' 
Ill  a  W.  109,  211  Mo.  419. 

3,  A  hospital  which  has  assumed  to 
treat  a  person  who  is  discovered  to  be  ui- 
sane  is  liable  for  his  death  in  case  it  per- 
mits him  to  leave  the  hospital  unattended 
and  without  notios  to  his  friends^  if  he  ii 
killed  because  of  inability  to  care  for  lua- 
seU.  Phillips  t.  St.  Louis  ft  a  F.  B.  Oa- 
17:  1167,  111  8.  W.  109,  211  Ha  4U. 


HOTEL. 

8ee  Innkeepen. 
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lajiiiiotioa  to  prarcnt  fnterferenoe  yiKh 
T^[Iiti,  see  Injunction,  S. 

mnSBAND  AND  WIFE. 

Ajbatement  of  huBband's  right  of  action 
for  Injnty  to  wife  by  her  death,  see 
Abatement  and  Rerival,  2. 

Fiaalify  of  order  of  probate  court  as  to 
allowance  to  widow,  for  purpose  of 
appeal,  aee  Appeal  and  Krror,  2. 

Bnfbreement  of  atatnte  of  other  state 
making  wife  liable  with  hUBband 
for  family  expenses,  see  Conflict  of 
Iaws,  6. 

Damages  for  injury  to  pregnant  woman, 
see  Damages,  12-14,  18,  10. 

Eridenoe  to  establish  husband's  author- 
ity to  sign  dietdcs  for  vif^  see  Evi- 
duioe,  39. 

Effect  of  redemption  1^  wiffe  of  land 
of  husband  sold  on  fbreeloanre,  see 
Mortgage,  6. 

As  to  divorce,  see  Divorce. 

Am  to  dower,  see  Dower. 

At  to  marriage,  see  Marriage. 

'Wife's  power  to  oontnwt. 

1.  The  statutory  power  of  a  married 
-vroman  to  contract  with  reference  to  her 
separate  property  is  not  an  absolute  and 
unlimited  right  of  contract  on  all  matters, 
'but  is  confined  to  those  oontracta  that  have 
refsrenoe  to  her  separate  estate.  Bank  of 
Commerce  t.  Bowers,  17:  070*  93  ^e.  004, 
14  Idaho,  7S. 

2.  A  married  woman,  althotu^  anthor- 
iaed  by  Idaho  Laws  1903,  p.  340.  fS,  to  eon- 
tract  with  reference  to  her  separate  prop- 
erty to  the  same  extent  and  with  like  effect 
as  a  married  man,  cannot  bind  herself  per- 
sonally, in  view  of  the  other  provisions  of 
the  Code,  for  the  payment  of  a  debt  that  is 
not  contracted  for  her  own  use  and  benefit, 
or  for  the  use  and  benefit  of  her  separate  es- 
tate, or  in  ocmneetion  with  its  oontrol  and 
management,  or  In  carrying  on  or  oondnot- 
ing  business  therewith,  unless  the  contract 
and  obligation  is  made  so  as  to  create  a 
lien  or  encumbrance  on  her  separate  estate, 
or  some  portion  of  it,  as  security  for  the 
payment  of  the  debt.  Bank  of  Commerce  v. 
Bowers,  17:  676,  98  Pac.  604,  14  Idaho,  75. 

3.  The  right  to  control  and  dispose  of 
her  separate  property,  conferred  by  Idaho 
Laws  1903,  p.  346,  upon  a  married  woman, 
together  with  all  the  rights  and  privileges 
necessary  to  Its  eomplete  enjoyment  or  the 

Eower  of  disposing  of  it,  does  not  authorize 
er  to  become  a  surefy  or  guarantor  for  the 
debts  of  others,  but  her  power  is  limited 
to  contracts  necessary  or  essential  to  the 
complete  enjoyment  of  her  separate  estate. 
Bank  of  Commerce  v.  Bowers,  17:  676,  03 
Fac.  604,  14  Idaho,  7fi.  (Annotated) 

4.  A  married  woman  pledging  her  gen- 
eral estate,  with  the  oonsent  of  her  husband, 
as  collateral  for  the  debt  of  another,  cannot 
defeat  the  Hen  on  the  ground  of  her  cover- 
ture. Daviess  County  Bank  ft  T.  Co.  t. 
Wright^  17:  lias,  110  8.  W.  361,  —  Ky.  — . 
17LJLA.<K.S.) 


Commnntty  property. 

6.  A  homestead  donation  entered  by  a 
man  and  wife,  the  title  to  which  is  finally 
secured  his  performance  of  the  legal  re- 
quirements, ia  the  community  estate  of  such 
persons,  although  before  expiration  of  the 
time  required  for  perfecting  the  title  the 
wife  dies  and  the  man  remarries.  Creamer 
V.  Briscoe,  17:  154,  109  S.  W.  911,  —  Tex.  — . 

(Annotated) 

Antenuptial  agreement. 

As  to  loss  of  dower  1^  antenuptial  con- 
baet,  see  Dower. 

6.  That  an  antenuptial  contract,  by  the 
terms  of  which  each  of  the  parties  thereto 
released  all  interest  in  the  property  of  the 
other,  is  insufficient  to  bar  the  wife's  life 
estate  in  the  homestead  of  the  husband, 
does  not  render  the  contract  void  m  toto, 
Rleger  v.  Schaible,  17:868,  116  N.  W.  560, 
—  Neb.  — . 

7.  Antenuptial  contracts  between  psr- 
sons  contemjplating  matrimony,  determining 
the  prospective  rights  of  each  in  the  prop- 
erty of  both  parties  during  and  after  mar- 
ri^e,  are  not  against  public  policy,  and  are 
enforceable.  Bi^r  v.  Schaibie,  17:  866,  115 
N.  W.  560.  —  Neb.  — . 

8.  An  antenuptial  contract  in  consider- 
ation of  marriage  and  the  release  each 
party  of  all  interest  in  the  property  of  the 
other  is  based  upon  a  suflScient  considera- 
tion as  to  both  parties,  when  each  is  the 
owner  of  property  in  which  the  other  would 
acquire  an  interest  1^  reason  of  the  mar- 
riage but  for  the  antenuptial  agreement, 
and  Is  sufficient,  when  equitable  and  fair 
in  its  terms  and  entered  into  in  good  faith, 
to  constitute  an  equitable  bar  to  dower. 
Ric^sr^T.  Sehaible,  17:  866^  116  N.  W.  560, 

lOB  PIiANT. 

Operation  of,  as  nulsanoe,  sea  Nnl- 
miees,4. 

IDJCNTITT. 

Competency  of  witness  to  identity  artl* 
elea  before  jury,  see  Evidenoe,  20. 

IMPAIRMENT  OF  OBLIGATION  OF 
CONTRACTS. 

See  Constitutional  Law,  26-^. 

IMPKACHMENT. 

Of  award  of  damages  In  eminent  diH 
main  case,  see  Damages,  17. ' 

XMPLIKD  WARRANTY. 
See  Sale,  1. 

IMPRI80NMRNT. 

Enforcing  payment  of  license  and  oe- 
oupation  taxes  by,  see  License. 

IMraiSONMENT  FOR  DEBT. 

Commitment  for  contempt  for  refusing 
to  pay  suit  money  and  temporary 
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IHPItOinEMENTS. 

Reooffery  of  vftloe  of.  by  gnatce  apon 
bn«di  ot  eoTenant  of  titla,  ue 
Dunages,  4. 

IMPUTED  NBGIilOENOB. 
See  KflgUgeno«,  18. 

DTOOlKPEiTBNT  miSONS. 

Nflgligence  of  hospital  in  permittiiiff 
inoompetant  person  to  leave  hos- 
pital unattended,  see  Hospitals,  8. 

Effect  of  burninff  of  property  in- 
sured whils  insane^  see  Insuranee, 
17. 

Suioide  of  insured  while  insult^  aee  In- 
turance,  18-20. 

nrOORPOREAIi  BIOHT8. 

C(»demnat{on  of,  iw  Emliiait  Domain, 

1. 

INOBBASB, 

Of  animalt,  nt  Aaimala. 

nrDEBITATUS. 

IndebitaUu  want  fat  goods  bargained 
and  sold  in  aetioD  to  neorar  pnr- 
ehaae  pries,  sea  Pleading*  9.  ' 

INDBPBNDENT  OONTRACTTORS. 

Who  are,  see  Master  and  Servant^  87. 

laabilify  of  master  for  n^igenee  of, 
see  Master  and  Servant  28-30. 

UaUlity  of  abutting  owner  for  negli- 
gence of,  in  leaving  obstruction  in 
street,  see  Highways,  7,  8. 

nmicTMEsr,  information,  and 

GOMPIiAINT. 

Permitting  witness  whose  name  is  not 
indorsed  on  indietaient  to  imHUj, 
see  Witnssses,  2. 

IhiplloltT. 

1.  An  indictment  for  eonspirat^  to  in- 
duce a  shipper  to  violate  the  "Elkins  law" 
by  receiving  rebates  is  not  bad  for  duplicity 
in  charging  that  the  ocmqtiraqv  was  to  in- 
duce him  10  "aoeept  and  leceive"  rebates. 
Thomas  t.  United  States,  17:  Tao,  166  Fed. 
8«r,  84  a  0.  A.  477. 

BMOrfptloii  of  offense. 

2.  A  charge  in  an  indictment  for  oon- 
spiraey  to  induce  a  shipper  to  violate  the 
"Elkins  law"  by  receiving  rebates,  that  the 
money  was  to  be  received  frtmi  the  railroads 
in  the  way  or  guise  of  pretended  claims, 
cfHnmissions,  and  allowances,  and,  idien  so 
received,  was  to  be  turned  over  to  the  ship- 
per, is  snflBcient  to  show  how  the  rebate 
was  to  be  affseted.  Thomas  v.  United  States, 
17:  700,  166  Fed.  897,  84  C.  C.  A.  477. 

8.  An  indictment  of  a  transportation 
agent  for  conspiring  to' induce  a  shipper  to 
receive  rebates  in  violation  of  the  act  of 
Congress  known  as  the  "Elkins  act"  is  not 
insufBcient  because  it  fails  to  set  out  the 
name  of  the  proposed  giver, — at  least  where 
tlie  givsTS  are  described  as  the  railroads  and 
their  oonneeting  lines  engaged  In  eanying 
on  intontato  oonunerce  between  the  punto 
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of  shipment  and  destination  of  Sk  aUppo^ 
traffic  Thomas  v.  United  States,  iJ'.tib, 
ISe  Fed.  B97.  84  C.  C.  A.  477. 

INIK>RSEMBNT. 

By  iletitions  payee  of  dieek,  ase  Bsib, 
12. 

Of  note  for  oollectioo,  see  Banks,  11 

11. 

Of  bills  and  notes  geoeral^,  aee  KIU 

and  Notes. 
Of  checks,  see  Checks. 

INBBRIATES. 

Stotute  providing  for  oompnlsoiy  treat- 
ment of,  see  Constitutional  Law.  S. 

Betting  aside  percentsnge  of  liqaor  li- 
cense fees  for  purpose  of  establiih- 
ing  hospital  for,  aee  Tkns,  14. 

INFANTS. 

Duty  of  carrier  toward  inftuit  paw 

ger,  aee  Carriers,  4. 
Damages  for  negligent  killing  id,  « 

railroad,  see  Damages,  15. 
Violation  of  statute  forbidding  empliT- 

ment  of,  as  nc^ligenoe  per  M,  M 

Master  and  Servant,  5. 
liability  for  negligence  toward,  geno- 

ally,  see  N^lisenc^  7,  8. 
Oontributory  ne^Iigenoe  of,  see  N9II- 

genee,  11. 

Wrongful  employment  of  infant,  u 
pnndmate  cause  of  injury  to  hi:^ 
see  Proximate  Cause,  S. 

1.  Forbidding  the  employment  of  dul* 
dren  under  twelve  years  of  age  in  factorin 
or  manufacturing  estoblisfamente  does  not 
violate  the  constitutional  righto  of  the  child 
or  ito  parent.  Stames  v.  Albion  itfg.  Ok 
17:  tfoa,  61  S.  X.  626.  147  N.  a  556. 

(Annotatid) 

2.  The  interest  of  minora  in  land  eon- 
veyed  by  deed  of  trust  does  not  ^aai  there- 
under, where  they  are  not  partiea  to  He 
deed  or  to  the  proceedings  in  eourt  apos  | 
which  it  is  baaed.  Talley  t.  Fetgason,  17: 
iai5, 68  S.  E.  466,  —  W.  Vn.  | 

INFORBCATION. 

See  Indictment,  Information^  and  Ca» 
plaint 

moKsss. 

Bight  ctf  ingress  to  pn^arfy,  aas  ffi^ 
ways,  1,  3,  fl. 

INHERIT ANOE  TAX. 
Bee  Taxes,  2Ql 

INJUNCTION. 

Against  public  service  oorporatSos  ftf 

inteiiering  with  propeny,  see  Sat 

nent  Domain,  2. 
Unincorporated  labor  unicun  as  put!* 

to  suit  to  enjoin  wiMk»  hf  mS^^h 

see  Parties,  S. 
Making  representetives  of  labor  orgu>' 

ization  parties  where  memben  too 

numerous  to  be  sued  indlviteltr* 

•"□^Sb-yGoogle 
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Afl«uid*t<ffr  Injanctlon. 

1.  Ekpiify  hu  no  hirltdiatioii  of  •  Bult 
^or  muak^ry  injunenon  to  eompel  a  gM 
company  to  fnrnish,  under  its  dn^  to  the 
p'ut>iie,  gu  to  a  consumer  with  wh<xn  it  has 
no  contract,  sinee  he  has  a  complete  remedy 
mfc  law  by  mandamus.  Cox  v.  Maiden  Jb  M. 
G«»li«ht  Co.  17:  1335,  86  K.  E.  180,  199 
Ad^^s.  324. 

A^alnBt  ref nasi  to  furnish  gaa. 

2.  Injunction  will  not  lie  to  restrain  a 
Ssus  company  from  continuing  to  refuse  to 
perform  its  public  duty  to  ramish  gas  to 
an  applicant  with  whom  it  has  no  eontrmet. 
<3ox  T.  Maiden  A  M.  Gaslight  O9.  17: 1135, 
SO  nr.  E.  180,  190  MuB.  SS4. 

To  protect  right  to  hnnt. 

3.  Injunction  will  lie  to  prerent  thrsat- 
«ned  repeated  wrongful  interference  with 
the  attempt  of  a  oitizen  to  take  wild 
fowl  upon  the  public  navigable  waters  of  the 
state.  Ainsworth  t.  Munoskong  Hunting  & 
F.  Cflub,  17:  1236,  lie  N.  W.  M2,  —  Mich. 
— .  (Annotated) 

Contract  rights. 

4.  A  ndlroad  oompaoy  will  not  be  en- 
joined  from  breaking  its  covenant  to  ma 
freight  and  passenger  trains  to  and  from  th« 
property  of  the  covenantee  after  it  has,  for 
the  pablic  welfare,  changed  its  route,  where 
the  burden  would  be  wholly  out  of  propor- 
tion to  the  benefit  wliich  would  accrue  to 
the  covenantee.  Whalen  v.  Baltimore  ft  0. 
R.  Co.  17:  130,  69  Atl.  390,  —  Md.  — . 
Illegal  or  tortious  acts. 

Against  nuisance,  see  Nuisances,  4,  8. 

5.  Equitv  will  not  enjoin  employees 
who  have  quit  the  service  of  their  employer 
from  attempting,  lay  proper  argument,  to 
persuade  others  from  taking  their  places,  so 
long  as  they  do  not  resort  to  force  or  in- 
timidation, or  obstruct  the  public  thorough* 
fares.  Jones  v.  E.  Van  Winkle  Gin  ft  Mach. 
Works,  17:  848,  (12  S.  E.  238,  —  Ga.  — . 

8.  Members  of  a  labor  union  may  be 
enjoined  from  combining  together  to  further 
a  strike  for  an  illegal  purpose  and  from 
doing  ai^  acts  whatever,  peaceful  or  other- 
wise, in  furtherance  thereof,  including  the 
payment  of  strike  benefits  or  putting  their 
employers  on  the  unfair  list.  Reynolds  v. 
Davis.  17:  lOa,  84  N.  E.  4S7,  108  Mass.  294. 

(Annotated) 

7.  Worlunen  who  quit  the  service  of 
their  employer,  and,  as  a  means  of  inducing 
him  to  accede  to  their  demands,  establish 
pickets  at  or  near  the  approaches  to  his 
premises  for  the  purpose  of  dissuading  oth- 
ers fran  remaining  in  or  entering  into  his 
employment,  will  be  enjoined,  together  with 
their  confederates,  fnnn  maintaining  pa- 
trols, when  such  patrols  resort  to  intimida- 
tion or  any  manner  of  coercion  to  prevent 
others  from  entering  into  or  remaining  in 
the  service  of  their  late  employer,  to  the 
irrcNLrable  damage  of  his  business.  Jones  v. 
E.  Van  Winkle  Gin  ft  Mach.  Works,  17: 
848.  82  S.  E.  236,  —  Ga.  — . 

8.  An  injunction  lies  against  the  main- 
tauuioe  of  a  nuisanoe  without  eatablishioff 
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the  fact  of  nuisance  at  law,  where  the  evi- 
dence elearfar  shows  the  maintenance  oi  a 
nnisaaee  to  the  injury  of  complainant.  Oeh- 
ler  T.  Levy,  17:  loas.  85  N.  E.  271.  284  HI. 
SOS. 

9.  An  Injnnetion  may  issue  in  a  proper 
case  to  restrain  persons  from  attempting, 
by  threats,  violence,  or  intimidation,  or  oth- 
er unlawful  means,  to  prevent  any  perstm 
from  engaging  in,  remaining  in,  or  perform- 
ing the  business,  labor,  or  duties  of  any 
lawful  enterprise  or  occupation,  although 
the  acts  Bon|dit  to  be  restrained,  if  com* 
mitted.  constitute  a  crime.  Jones  t.  S.  Van 
Winkle  Gin  ft  Maoh.  WotIes,  17:  84S,  62  S. 
B.  28«,  —  Ga.  /  -1^  . 

Ij^al  prooeedinc*. 

10.  A  landlord  is  not  prevented  from 
shutting  off  tbe  heat  of  the  leased  apart- 
ment because  of  breach  of  covenant  to  pay 
rent,  by  an  injunction  against  the  prose- 
cution of  proceedings  in  forcible  entry  and 
detainer;  nor  is  the  tenant  released  from 
his  covenant  not  to  sue  for  injuries  caused 
by  re-entry  in  ease  of  snch  iMreaoh.  Howe  t. 
Frith,  17:  679,  06  Pao.  608.  —  Colo.  — % 
Against  oflleen. 

Action  against  state  officials  to  en- 
join enforcoaent  of  uneonstitutioii- 
al  statute  as  one  against  state,  see 
State. 

11.  Injunction  against  the  arbitrary  clos- 
ing of  a  clubhouse  because  of  alleged  viola- 
tion of  an  ordinance  against  dispensing  in- 
toxicating liquors  wit£in  the  01^  is  act 
prevented  by  a  statute  providing  that  no 
injunction  shall  issue  to  restrain  the  oi- 
forcement  of  a  penal  ordinance,  sinee  the 
statute  refers  only  to  its  judicial  enforee- 
ment.  Canon  City  v.  Bfamiing.  17:  an,  86 
Pac  587,  —  Colo.  ^ 

12.  A  municipal  corporation  may  be  en- 
joined from  proceeding  to  enforce  its  order 
to  dose  a  clubroom,  oased  upon  an  arbi- 
trary ««  parte  determination  that  the  fur- 
nishing 1^  the  club  of  intoxicating  Uqnws 
to  its  members  violates  the  ordinance  aminit 
dispensing  such  liquors  ia  the  dty.  Guum 
City  V.  Manning,  17:  ajtf  96  Fae.  587.  — 
Colo.  — . 

Against  railroad  in  street. 

EWeot  of  laches  on  right  to  injunction 
against  operation  of  railroad  in 
street,  see  Limitation  of  Actions,  1. 
18.  One  purchasing  properly  abutting  on 
a  street  in  which  a  railroad  is  in  opeiancu 
will  not  be  permitted  to  enjoin  the  use  of 
the  tracks  in  a  proper  manner.   Statoa  t. 
Atlantic  0.  L.  R.  Co.  17:  949i  61  8.  E.  455, 
147  N.  a  428. 

Storage  of  cars  In  street. 

14.  The  use  of  a  railroad  track  laid  in  a 

fiublic  street  for  the  storage  of  cars  and  de- 
ivery  of  freight  from  the  cars  to  merchants 
gives  an  abutting  owner  whose  properly  is 
injured  thereby  a  right  to  injunction  and 
damages.  Staton  v.  Atlantic  C.  L.  R.  Co. 
17:  949,  61  S.  E.  4S6,  147  N.  a  428. 
Speed  of  trains. 

16.  Aa  abutting  property  owner  cannot 
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enjoin  the  running  of  trains  in  a  public 
street  at  a  speed  prohibited  the  municipal 
ordinance,  since  nifl  remedy  by  appeal  to  the 
mnnicipal  authorities,  or  to  a  magistrate, 

is  adequate.  Staton  v.  Atlantic  C.  L.  R.  Co. 
17:  949,  61  S.  E.  466.  147  N.  a  428. 

INNKBKPICRS. 

Liability  of  lessor  of  hotel  to  gnest  in- 
jured on  premises,  see  Landlord 
and  Tenant,  4. 

Contributory  n^Hgence  of  guest  in- 
jured while  walking  about  grounds, 
see  Netgligenee,  12. 

1.  The  change  by  a  hotel  keeper  who  has 
paid  a  hotel-license  fee  from  the  American 
to  the  European  plan  does  not  subject  him 
to  the  payment  of  an  additional  fee  as  a 
restaurant  keeper,  although  he  may  serve 
meals  to  persons  not  rooming  in  the  hotel, 
and  the  ordinance  defines  a  restaurant  as  a 
place  where  food  it  prepared  for  eaanal  ens- 
tomers,  and  sold  for  consumption  therein. 
New  Gait  House  Go.  t.  Laniarille,  17:  566, 
111  a  W.  801,  —  E^.  — .  (Annotated) 

2.  A  house  in  whleh  furnished  rooms 
are  let  for  a  single  night  or  longer  time, 
and  whteh  is  open  at  all  hours  for  the  re- 
ception of  guests,  who,  uptm  registering 
their  names,  are  provided  with  lodging,  is  a 
public  hotel  although  the  guests  are  not 
Hupplied  with  food;  and  the  proprietor  is 
liable  to  a  guest,  in  the  absence  of  BQgli- 
gence  by  either  par^,  for  money  stolen  in 
the  nighttime  from  him  while  he  is  in  his 
room.  Nelson  t.  Johnsm,  tji  t»S9,  110  N. 
W.  828,  104  Minn.  440.  (AnnoUted) 

nrsANiTT. 

See  Incompetent  Persona. 

Assumption  of  debts  of  insolvent  part- 
nimhip  as  consideration  for  eon- 
TCTance  of  interest  in  partnership 

properly,  see  Contracts,  2. 
Of  corporations,  see  Corporations. 
As    to    fraudulent    conveyances,  see 

Fraudulent  Conveyances. 
Of  partnership,  see  Partnership,  8,  4. 
See  also  Bankmptciy. 

While  a  failing  or  insolvent  debtor 
may  prefer  one  or  more  of  his  creditors, 
yet,  if  the  arrangement  by  which  he  does 
so  stipulates  or  provides  a  benefit  for  him- 
self, it  is  fraudulent  on  his  part;  and,  if 
the  prefeired  creditors  know  of  the  exist- 
©nce  of  other  debts  due  by  the  debtor,  they 
are  chargeable  with  participation  in  the 
fraud.  Uoppe  Hardware  Co.  v.  Bain,  17; 
310,  96  Pac.  765,  —  (Mela.  — .    (Annotated » 

INSTRUCTIONS. 
See  Trial,  19-23. 

INSURANCE. 

Question  for  jury  as  to  meaning  of 
dieck  mark  in  application,  see 
Trial,  B. 

1.  An  insuranoe  company  is  Inmnd  hy 
17LJLA.(N.S.) 


the  act  of  its  medical  examiner  ia  report- 
ing an  applicant  to  be  a  fit  subject  for  in- 
surance, unless  he  was  pnrposelT  ini«M  by 
the  applicant,  and  inveigled  into  recom- 
mending him  as  a  fit  subject  for  insuranee 
when  but  for  such  deception  he  would  not 
have  done  so.  Roe  v.  Ifatiooal  Life  lu. 
Asso.  17:  1144,  115  N.  W.  500,  —  Iowa.  — . 
Warranties;  representations. 

Evidence  as  to  what  weig'ht  would  have 
been  given  by  i^iysieians  gmerally 
to  answera  in  applieation.  see  Evi- 
dence, SS. 

Evidence  to  show  breach  of  varranTr 
as  to  physical  condition,  see  Evi- 
dence, 60. 

Sufficiency  of  plea  to  raise  qoeetion  of 
breadi  of  warranty  by  applicant  as 
to  health,  see  Pleading.  20. 
Question  for  jury  as  to  breach  of  war- 
ranty in  policy,  see  Trial,  6. 
2.  False  statements  in  an  application 
for  life  insuranee  will  not  defeat  lialMlitT 
on  the  policy  on  the  theory  that  they  mis- 
led the  medical  examiner,  where  he  testifies 
that  he  made  his  report  on  his  own  examina- 
tion, and  paid  no  attention  to  such  answoa. 
Roe  V.  National  Life  Ins.  Asso,   x?:  1x44, 
116  N,  W.  600,  —  Iowa,  — . 

8.  An  applicant  for  insurance  who. 
after  producing,  at  the  request  of  the  agnt, 
a  policy  written  pre\  iuusly,  from  ^rtiieh  aa- 
Bwera  to  the  questions  are  copied,  and.  upon 
being  told  that  the  application  is  prepared 
according  to  the  rules  and  regulations  of 
the  association,  signs  it,  cannot  be  charged 
with  bad  faith  merely  because  some  of  the 
answers  are  untrue  at  the  time  of  the  sig- 
nature. Roe  V.  National  Life  lus.  Asso.  17: 
1144,  116  N.  W,  600,  —  Iowa,  — . 

4.  A  warranty  of  freedom  from  bodily 
infirmity,  in  an  applicatiim  for  accident  in- 
suranoe, includes  only  an  ailment  or  dis- 
order <a  a  somewhat  established  or  settled 
eliaracter,  and  not  merely  a  temporary  dis- 
order arising  from  a  sudden  and  unexpected 
derangement  of  the  system.  French  v.  Fi- 
delity k  C.  Co.  17:  loii,  116  N.  W.  869.  — 
Wis.  — . 

5.  A  warranty  that  an  applicant  for  ac- 
cident insurance  has  never  had  bronchiti* 
does  not  refer  to  a  temporary  acute  attack 
of  the  disease,  followed  br  eomplete  recov- 
ery. French  v.  Fidelity^  C.  Co.  17:1011.  IIA 
N.  W.  SS9.  —  Wis.  — . 

6.  A  local  affection  is  not  a  local  dis- 
ease within  the  meaning  of  a  warranfy  in 
a  policy  of  insurance,  unless  such  affertion 
has  sufficiently  developed  to  have  some  bear- 
ing on  the  general  health.  Cadv  v.  Fidelitr 
&  C.  Co.  17:  260,  118  N.  W.  907,  134  Wis. 
322. 

Forfeiture. 

7.  No  declaration  of  forfeiture  is  nec- 
efisary  to  terminate  the  rights  of  a  member  j 
of  a  mutual  benefit  society  for  nonpavment 

of  dups  where  the  by-laws  provide  that  sdt 
member  shall  ipso  facto  forfeit  Uis  meuiWr- 
ship  who  fails  to  pay  his  aiises^ment  for 
thir^  digv  after  nonee.    Knights  of  Co- 
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Inrabus  t.  Burroughs,  17:  346,  60  S.  E.  40, 
107  Va.  671.  (Annotated) 

8.  Forfeiture  of  the  rights  of  a  member 
of  a  mutual  benefit  aocietj  for  the  nonpay- 
ment of  dues  is  not  prevented  by  the  fact 
fhat  th^  Tere  paid  b^  the  local  branch  of 
the  order  to  vmeh  he  belonged,  where  the 
local  branch  forwarded  the  money  without 
complying  with  the  proviaiona  of  a  by-law 
that  no  mon^  shall  be  paid  from  the  treas- 
ury unless  by  a  two-thirds  vote  of  the  mem- 
bers at  a  regular  meeting  held  subsequently 
to  a  regular  meeting  at  which  notice  of  in- 
tention to  pay  and  uie  purpose  and  amount 
are  glren.  and  read.  luiinits  of  Columbus 
V.  BairouKhs,  17:  946.  60  B.  B.  40,  107  Va. 
•71. 

WalTor  and  estoppel. 

See  also  supra,  5;  infn,  SB. 

Evidence  as  to  manner  in  whioli  appli- 
cation for  life  insuranoe  was  pre- 
pared to  estop  company,  see  Evi- 
dence, 61. 

9.  An  insurance  company  whose  agent 
prepares  an  application  by  securing  his  in- 
formation from  other  applications  which 
had  been  signed  by  the  applicant,  is  es- 
topped fnnn  setting  up  the  falsity  of  the 
anawers  in  defnue  to  its  liability  on  the 
policy,  where  the  applicant,  without  know- 
ing what  the  answers  are,  signs  the  appli- 
cation at  the  request  of  the  agent  upon  be-* 
ing  assured  that  it  is  prepared  according  to 
the  rules  and  regulations  of  the  insurer. 
Roe  V.  National  Life  Ins.  Asso.  17:  l>44t 
116  N.  W.  500,  —  Iowa,  — . 

10.  The  receipt  by  the  supreme  body  of  a 
mutual  benefit  sociefy  of  mon^  fnnn  a  local 
lodge  to  pay  the  dues  of  a  delinquent  mem- 
ber, without  knowledge  that  it  is  not  his 
money,  but  an  advancement  1^  the  lodge, 
doea  not  estop  it  from  oontesung  liability 
on  his  certificate  because  of  his  nonpayment 
of  dues.  Knights  of  Columbus  v.  Burrou^is, 
17:  346,  60  S.  E.  40,  107  Va.  671. 

Tbe  loss;  notice;  proofs  of  losa. 
See  also  infra,  20. 

11.  Service  of  notice  of  claim  bv  a  bene- 
fli^aiy  in  an  accident-insurance  policy,  made 
as  soon  as  practicable  after  obtetning  knowl- 
edge of  the  existence  of  the  voliey,  is  sufl- 
clent  Cady  v.  Fidelity  ft  C.  Co.  17:  a6o. 
113  N.  W.  967,  134  Wis.  322. 

12.  The  provision  of  Wis.  Laws  1901, 
chap.  235,  p.  313,  prohibiting  any  accident 
or  casualty  company  from  limiting  the  time 
for  an  insured  person  to  serve  notice  of  any 
injury  for  which  he  is  entitled  to  make  a 
claim  to  less  than  twenty  days,  and  provid- 
ing that  a  memorandiun  in  reepect  to  the 
matter  shall  be  clearly  and  eonspieuoosly 
placed  on'the  face  of  the  policy,  and  further 
providlitg  that  a  specified  manner  of  serrioe 
shall  be  sufficient,  does  not  relate  to  the 
claim  of  a  beneflciaiy  after  the  death  of  the 
insured  person.  Cady  v.  Fidelity  k  C.  Co. 
17:  a6o,  113  N.  W.  067,  134  Wis.  322. 

13.  A  memorandum  plaeed  in  a  poli<7 
iasned  by  an  accident  or  casualty  company 
in  an  attempt  to  eompty  with  the  tenu  ot 


Wis.  La^vs  1001,  chap.  23S,  p.  313,  prohibit- 
ing any  such  company  from  limiting  the 
time  for  an  insured  person  to  serve  notice 
of  any  injuiy  for  whieh  he  is  entitled  to 
make  a  claim,  to  less  than  twenty  days,  and 
providing  that  any  memorandum  in  respect 
to  tbe  matter  shall  be  clearly  and  conspicu- 
ously placed  00  the  face  of  the  policy  does 
not  apply  to  the  claim  of  a  beneficiary 
after  the  death  of  the  insured  person,  unless 
the  language  of  the  memorandum  is  unmis- 
takable. Cady  V.  Fidelity  &  C.  Co.  17 :  260, 
113  N.  W.  067,  134  Wis.  322. 

14.  The  word  "immediate,**  in  an  insur- 
ance policy,  in  reepect  to  giving  notice  of 
any  aieeident  or  injury  for  which  a  claim 
is  to  be  made^  by  settled  judicial  construc- 
tion antedating  tiie  policy  and  so  a  part 
thereof,  means  as  soon  as  practicable  under 
the  circumstances  of  the  case,  in  the  absence 
of  some  unmistaluble  limitation  to  the  con- 
trary. Cady  V.  Fidelity  ft  C.  Oo.  17:  a6o^ 
113  N.  W.  967,  184  Wis.  822. 

16.  Affirmative  proof  of  loss  under  an  ac- 
cident-insurance polii^  is  given  where  the 
insurer  is  notified  <rf  the  death  of  the  in- 
sured, and  its  surgeon  takes  part  in  a  poat 
mortem  examination,  although  formal  blanks 
are  not  filled  out  until  afterwards.  French 
V.  Fidelity  ft  a  Co.  17:  xoii,  116  N.  W.  860, 

—  Wis.  —. 

Arbitration. 

16.  A  provision  near  the  end  of  an  acci- 
dent-insurance policy  whieh  has  prescribed 
certain  beneflta  on  certain  conditions,  to  the 
effect  that,  in  case  of  disagreement  between 
the  parties  as  to  the  liability  of  the  insnred, 
sueh  liability  shall  be  determined  hnf  arbi- 
tration, is  an  attempt  to  oust  the  courts  of 
their  jurisdiction,  and  is  void.  Lewis  v. 
Brotherhood  Accident  Co.  27:  714,  70  N.  E. 
802.  m  Mass.  1. 

Risics  and  causes  of  lOM  or  Injury. 
Burden  of  proving  deatii  by  stdoid^  see 

Evidence,  1. 
Admissibility  of  evidence  on  question  <rf 

suicide,  see  Evidence,  46. 
Snffloient^  of  evidenoe  to  establish  heto 

of  drowning  accident,  see  Evidence, 

57. 

17.  The  burning  of  property  by  the  in- 
sured while  insane  will  not  absolve  the  in- 
surer from  liability  in  the  absence  of  any 
provision  to  that  effect  in  the  policy.  Bin- 
dell  V.  Kenton  County  A.  F.  inn-  Co.  17: 
189, 108  S.  W.  826,  —  Ky.  — .  (Annotated) 

18.  The  term,  "death  by  suicide,  sane  or 
insane,"  does  not  include  death  by  the  act 
of  the  assured  without  any  mental  purpose 
of  self-destruction.  Cady  v.  Fidelity  &  C. 
Ca  17:  aeo,  118  N.  W.  067, 184  TOe.  822. 

(Annotated) 

10.  The  distinction  between  suicide  hy  a 
sane  person  and  suicide  by  an  insane  per- 
son, within  the  meaning  of  a  polioy  clause, 
"death  by  suicide,  sane  or  insane,"  lies  in 
the  mental  capability,  in  the  one  case,  and 
the  absence  of  it,  in  the  other,  to  appre- 
ciate the  moral  nature  and  quality  of  the 
purpose.  Cady  v.  Fidelity  ft  C.  Co.  17:  a6o. 
118  N.  W.  067,  134  Wis.  822.  ( 
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20.  if  one  is  A  flt  of  delirium  or  other 
condition  of  inmpoinsibil]^,  without  inteu' 
tion  to  take  Us  own  life,  does  some  act  from 
which  his  death  ensues,  such  death  is  by 
accident,  not  bj  luteide.  Ca^  v.  Fidelity 
&  0.  Co.  17:  a6o,  118  N.  W.  907,  1S4  Wii. 
322. 

21.  Death  from  blood  polaonioff  following 
a  slight  accidental  abrasure  of  the  skin  u 
within  an  aocideat-insuranoe  polity  against 
bodily  injuries  sustained  throngh  external, 
violent,  and  accidental  meana  iNCpendently 
of  all  other  eausea.  French  t.  ndeUty  ft 
a  Co.  17:  loix,  lis  N.  W.  MB,  —  Wis.  - 

22.  Drowning,  altiuraf^  not  accompanied 
1^  external  marks,  is  covered  by  a  policy 
insuring  against  personal  injury  leaving 
upon  the  body  external  marks,  where  drown 
ing  appears  in  the  list  of  accidents  insured 
against,  and  a  separate  provision  limits  the 
liability,  in  case  of  drowning,  to  a  certain 
percentage  of  the  face  of  the  policy  in  the 
absenee  of  an  eyewitness.  Lewis  v.  Brother- 
hood AceidflDt  Co.  17:  714,  79  N.  E.  802,  IM 
Bbtia.  1. 

Interest  In  proceeds. 

28.  UaUiur  the  proceeds  of  an  aeeidwt- 
insuranee  poucy,  in  ease  of  the  death  of 
the  insured,  payable  to  his  estate,  does  not 
violate  the  statutes  authorizing  such  insur* 
ance  solely  for  the  beneftt  of  heirs,  where 
the  policy  expressly  provides  that  the  estate 
shall  reeeiTe  the  fund  in  trust  for,  and  pay 
it  forthwith  to,  the  heirs.  Lewis  v.  Brother- 
hood Aceidant  Co.  17:  714,  70  N.  E.  802.  104 
Mass.  1. 

24.  A  member  of  a  mutual  benefit  so- 
eie^  has  no  Interest  in  the  certificate 

which  can  be  disposed  of  will,  nor  will 
his  testamentary  designation  of  a  new 
beneficiary  be  held  effectual  where  the 
rules  and  by-laws  of  the  order  and  tiie 
contract  of  insurance  provide  a  method  by 
which  a  change  of  beneficiary  may  be  made 
by  the  member,  since  in  that  4»se  such 
method  must  be  followed.  Modem  Wood- 
men of  America  v.  Poekett,  X7:  X083,  04 
Pac.  132,  —  Kan.  — . 

26.  A  member  of  a  mutual  benefit  so- 
ciety who  holds  a  certificate  of  insurance 
therein  has  no  interest  in  the  fund;  and 
neither  the  certificate  nor  its  proceeds  be- 
comes a  part  of  the  estate  of  the  member, 
bat  he  possesses  simply  the  power  of  ap- 
pointing a  boieficiaiy,  which,  if  not  exer- 
cised, becomes  Inoperative.  Modem  Wood- 
men of  America  v.  Pnokett,  17: 10831  04 
Pac.  132,  —  Kan.  — . 

26.  The  only  Interest  of  a  bcneflclary 
named  in  a  benefit  certificate  Issued  hj  a 
mutual  benefit  society  is  an  expectancy, 
which  ceases  at  her  death;  and  where  she 
dies  before  the  insured  member,  her  heirs 
cannot  take  the  fund  by  inheritance.  Mod- 
ern Woodmen  of  America  v.  Puckett,  17: 
1083,  04  Pac.  132,  —  Eon.  — . 

27.  The  proceeds  of  a  mutual  benefit 
certificate  pass  to  the  heirs  of  the  holder 
io  the  event  of  his  death  snbsequMit  to 
tin  death  of  the  benefleiaiy  and  without 
IT  LJLA.(N.S.) 


having  designated  a  new  benefldaiy,  vhsie 
the  nues  and  by-laws  of  Uie  eoeiety,  vUdi 
are  a  part  of  the  omtraet  of  insaianee,  so 
provide.  Modem  Woodmen  of  Azneriea  v. 
Puidcel^  17:  loBs,  04  Fae.  132,  —  Eaa.  — . 

(Annotated) 

28.  One  not  within  the  daas  of  person 
authorized  by  the  rules  of  a  mutual  bene- 
fit society  to  become  benefieiariee  ia  not 
entitled  to  share  ia  the  proceeds  of  a  cer- 
tificate issued  by  tba  society.  Modem 
Woodmen  ai  Amnriea  t.  Pndcett,  17:  X083, 
04  Fftc  la^  —  Kan. 
Actions. 

20.  Denial  oi  aqy  llabfU^  on  aa  aeri- 
dent-insurance  pMey  waivee  a  provisian 
that  suit  cannot  be  brought  on  the  policy 
until  the  lapae  of  a  certain  time  after  proof 
of  hisa.  Frendi  v.  Fiddity  ft  C.  Oo.  17: 
ton,  lU  N.  W.  860^  —  Wis. 

INTENT. 

Parol  evidence  to  show,  see  Bvidence, 

10. 

Proof  of  similar  offenaee  to  abonr  in- 
tent, see  Evidenoe,  48. 

Effect  of  good  intent  in  passage  of  law 
on  validity  thereof,  see  Statntea,  2. 

Controlling  effect  of  intuition  of  legis- 
lature in  intwpretation  thereof, 
sec  Statutes,  0. 

Question  for  jury  as  to  intention  of 
insured  in  making  ehedc  mark  on 
policy,  see  Trial,  1. 

OrnBRBST. 

Effect  of,  to  disqualify  witnesa,  see  Ap- 
peal and  Error,  14;  Witnesses,  1. 

Presumption  as  to  application  of  pay* 
ments  for,  see  Evidenoe,  10. 

1.  In  an  action  by  a  taxpayer  against 
county  ofl^rs  to  recover  taxes  wrongfully 
exacted  over  the  protest  of  the  taacpayer 
and  through  the  compulsion  of  a  tax  war- 
rant, interest  on  the  money  from  tile  time 
it  was  paid,  it  then  being  due,  cannot  be 
recovered.  Board  of  Connty  CtHsn.  v. 
Eaul,  17:  553,  00  Pae.  4S,  —  Kan.  — 

2.  A  general  interest  statute  allowiiig 
creditors  to  receive,  in  the  absence  of  con- 
tract, interest  upon  money  after  it  becomes 
due,  imposes  no  liability  in  that  regard 
upon  a  county,  which  is  a  political  subdi- 
vision of  the  state,  organized  for  purely 
governmental  purposes,  and  endowed  with 
quasi  corporate  powwrs  only.  Board  of 
County  Comrs.  t.  Kanl,  17:559,  00  Pae. 
48,  —  Ean.  — ^  (Annotated) 

INTERSTATE  OOMMBSftOEL 
Bee  Commeroa. 

INTOXICATING  I^IQUOR. 

Delating  power  to  courte  to  regvlate 

sale  of,  see  Oonstitutional  Law,  1. 
Providing  for  compulsory  treatment  of 

inebriates,  see  Constitutional  law, 

0. 
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BiSi'^^^^'ir  amount  of  liquor  that  may 
be  carried  into  oonnty  where  sale 
is  prohibited,  see  eooatltutional 
Law,  12. 

Admissibility  of  t«etimony  of  persons 
making  peephole  into  saloon,  of 
what  was  observed  inside,  see  Evi- 
dence, 36. 

Injunction  against  arbitrary  closing  of 
elnb  house  dispensing  intoxicating 
liquors,  see  Injunction,  11,  12. 

Binding  effect  on  seller  of  beverage  of 
warranty  by  agent  that  it  is  non- 
alcoholic and  not  subject  to  tax, 
see  Principal  and  Agent,  1. 

Implied  warranty  that  beverage  is  non- 
alcoholic, see  Sale,  1. 

Betting  aside  percentage  of  liquor  11- 
cmse  fees  for  purpose  of  establish- 
ing hospital  for  inebriates,  see 
Taxes,  14. 

1.  In  a  contest  over  an  an>lication  for 
a.  license  under  Cobbey'a  (Neb.)  Stat.  1907, 
fS  71S0  et  seq.,  where  the  sole  objection 
urged  against  the  character  of  the  applt- 
e&nt  was  that  no  man  of  respectable  char- 
acter would  apply  for  a  license  to  retail 
intoxicating  liquors,  and  the  only  evidence 
presented  to  the  city  council  upon  that  point 
was  the  testimony  of  a  witness  who  stated 
under  oath  that  the  applicant  was  a  man 
of  good  reputation  ana  respectable  char- 
acter and  standing,  the  city  council  proper- 
ly determined  that  issue  in  favor  of  the  ap- 

Slicant.  Re  Phillips,  17:  looi,  116  N.  W. 
50,  —  Neb.  — . 

2.  A  municipal  corporation  cannot  de- 
termine for  itself  that  a  club  is  violating 
the  city  ordinance  against  dispensing  in- 
toxicating liquors  by  furnishing  them  to  its 
members,  and  proceed  summarily  to  close 
the  club  on  that  ground.  Canon  City  t. 
Manning.  17:  278,  95  Pac.  587,  —  Otio.  — . 

INTOXICATION. 
See  Drunkenness. 

IRBIOATION.  . 

Dedication  of  water  for,  see  Dedication, 

2. 

Bight  to  store  water  for  irrigation,  see 
Waters.  3. 


JEOPARDY. 

Bee  Criminal  law,  1. 

JOINDER. 

Of  parties  defendant,  see  Parties,  Q. 

JOINTURE. 

As  barring  right  to  dower,  see  Dower, 
1.4. 

JUDGES. 

Disbarment  of  trial  judj^e  for  entry  on 
records  as  to  action  of  supreme 
court,  see  Attorneys,  1. 

Denial  of  motion  for  change  of,  see 
Trial,  1. 

17L.RJi.(N.8.)  86 


JUDGMENT. 

Sustaining  judgment  based  on  errone- 
ous ruling  upon  ground  not  called 
to  attention  of  trial  court,  see  Ap- 
peal and  Error,  17. 

Reversal  of  judgment  for  lump  sum 
where  the  complaint  seeks  damages 
on  several  grounds,  and  incompe- 
tent evidence  is  admitted  in  sup- 
port of  one  of  them,  see  Appeal  and 
Error,  2S. 

Enlarging  rights  of  dower  as  against 
holder  of  judgment  lien  on  pro^r- 
ty,  see  Constitutional  Law,  25. 

Right  of  holder  of  judgment  against 
corporation  to  enforce  against 
stockholders,  see  Corporations,  2-5. 

Judgment  in  partition  suit  establishing 
axistenoe  of  superior  titlp  as  breach 
of  covenant  by  vendor,  see  Cove- 
nants and  Conditions,  2. 

Validity  of  judgment  where  evidence 
was  taken  and  arguments  lieard  on 
legal  holiday,  see  Holidays. 

Personal  judgment  against  owner  of 
property  in  action  to  enforce  me- 
ehanies'  liens*  ass  Msehanles'  Liens, 
4. 

Ri^t  of  defendant  to  judgment  because 
of  failure  of  plaintiff  to  reply  to 
defense,  see  Pleading,  21. 

1.  A  money  judgment  i^;ainst  one  whose 
purchase  of  property  from  another  is  re- 
scinded for  fraud  when  the  return  of  tlie 
property  has  become  impracticable  should 
■not  include  the  face  value  of  a  note  of  a 
third  person  which  passed  by  the  sale, 
where  the  maker  denies  liability  on  it,  and 
there  is  no  evidence  as  to  his  responsibility 
or  the  value  of  the  note.  Swan  t.  Talbot, 
17:  1066,  04  Pac.  238,  152  Cal.  142. 

Entry  nunc  pro  tunc. 

2.  The  wife  of  one  who  confesses  judg- 
ment on  his  real  estate,  and  whose  dower 
rights  in  the  property  are  enlarged  by  stat- 
ute subsequently  passed,  is  not  an  interven- 
ing party  against  whose  rights  judgment 
cannot  thereafter  be  entered  upon  the  con- 
fession nunc  pro  tunc.  Davidson  v.  Richard- 
son, 17:  319,  91  Pac.  1080,  —  Or.  — . 

Hodiflcation. 

3.  The  district  court  has  jurisdiction 
and  power  to  correct  its  own  errors,  and 
may,  in  the  exercise  of  its  discretion,  on 
notice  and  motion,  vacate  its  findings  and 
judgment  in  a  pending  action  in  which  a 
jury  trial  was  waived,  and  make  new  find- 
ings and  enter  a  new  and  different  judgment. 
Piano  Mfg.  Co.  v.  Doyle.  17:  eo6,  116  N.  W. 
529,  —  N.  D.  — . 
Conclusiveness. 

Acquittal  of  ctmspiracy  to  induce  car- 
rier to  give  rebates  as  bar  to  prose- 
cution for  inducing  shippers  to  re* 
eeive  them,  see  Criminal  Law,  1. 
Effect  of  deed  of  trust  to  pass  interest 
of  minors  in  land  where  they  were 
not  parties  to  deed,  see  Infants,  8. 
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JURY— LAST  CLEAR  CHANCE. 


Conclusiveness  of  findings  of  state  board 
of  healtli  in  procMding  to  revoke 
phyBician'a  license.  Me  PbyafeUna 
and  Surgeons,  3. 

4.  A  deciBion  of  a  Federal  court  in  the 
district  where  a  person  indicted  for  crime  in 
another  jurisdiction  is  foiftid,  discharging 
him  under  a  writ  of  habeas  corpus  because 
of  insufficiency  of  the  indictment,  from  cus- 
tody to  which  he  had  been  committed  under 
warrant  of  the  United  States  marshal  in  ex- 
tradition proceedings,  is  no  bar  to  the  prose- 
cution of  accused  upon  the  same  indictment 
.when  he  is  subsequently  arrested  under  a 
bench  warrant  in  the  jurisdiction  where  the 
indictment  was  found,  since  the  court  had  no 
power  to  pass  upon  the  nerita  of  tba  ease  in 
the  habeas  corpus  proceeding.  Benson  v. 
Palmer,  17:  1247,  31  App.  D.  C.  661. 

5.  The  dismissal  of  an  action  on  the 
merits  based  on  the  facts  as  shown  by  the 

£ leadings  is  a  bar  to  a  subsequent  action 
ised  on  the  same  cause.    Roberts  T.  Moss, 
17:  a8o,  106  S.  W.  297,  —  Ky.  — . 

6.  Adverse  judgment,  in  an  action  to  re- 
cover the  value  of  timber  alleged  to  have 
been  wrongfully  taken  from  land,  does  not 
bar  an  action  by  plaintiff  to  recover  pos- 
session of  the  land.  Roberts  v.  Moss,  17: 
•80,  106  S.  W.  297,  —  Ky.  — . 

7.  The  liability  of  an  estate  for  a  mort- 
gage indebtedness,  and  to  a  covenantee  un- 
der a  deed  of  the  mortgaged  premises,  ex- 
ecuted by  the  decedent  in  her  lifetime,  was 
left  wholly  unadjudicated  in  a  foreclosure 
action  to  which  the  administrator  and  the 
grantee  of  the  mortgaged  premises  were 
made  parties,  and  in  which  a  decree  declar- 
ing the  administrator  to  be  personally  liable 
in  his  representative  capacity  for  the  mort- 
gaged indebtedness  was  reversed  on  appeal 
and  the  cause  dismissed  as  to  him  because 
it  was  not  proper  to  settle  in  the  action 
the  question  of  the  liability  of  the  estate 
for  the  indebtedness.  Re  Hanlin,  17:  1189, 
113  N.  W.  411,  133  Wis.  140. 

JURY. 

Sufficiency  of  plea  to  require  submission 
to  jury  01  issue  sought  to  be  raised 
therel^,  see  Pleading,  19. 

Questions  for,  sec  Trial. 

As  to  grand  jury,  see  Grand  Jury. 

Proceedings  by  the  state  board  of 
health  to  revoke  a  physician's  license  for 
cause  are  summary  in  their  nature,  and 
are  triable  before  the  board  without  the 
intervention  of  a  jury.  Munk  v.  Frink,  17: 
439,  116  N.  W.  525,  —  Neb.  — . 

liABOR. 

As  to  Sunday  labor,  see  Sunday. 

IiABOR  ORGANIZATIONS. 

lU^al  combinations,  see  Conspiracy,  4. 
Injunction  to  restrain  attempt  to  pre- 
vent persons  from  engaging  in  or 
remaining  in  employment,  see  In- 
junction, 9. 
Injunctions  against  combination  to  fur- 
ther strike,  see  Injunction,  6. 
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Suit  against  FepresentKUres  of,  vfacK 
members  are  too  numerom  to  be 
made  parties  individiimlly,  ace  Par 

ties,  4. 

Suit  against  unincorporated  lafaev 
unions,  see  Parties,  5. 

LACHES. 

See  Umitation  of  AcUons,  1. 

LANDLORD  AND  TENANT. 

Sale  under  execution  of  interest  of  \ti 

see  having  option  to  purchase,  or. 

in  event  of  lailUFe  to  do  so,  to  br 

paid  fbr  improvementa.  see  Len 

and  Seizure,  2. 
Notice  to  purchaser  of  tenaot's  rights. 

see  Notice. 

Fixtures. 

1.  The  execution  of  a  new  lease,  ii 
which  the  tenant  does  not  expressly  re-tfrre 
fixtures  or  improvements  erected  fay  him  an- 
der'a  preceding  lease,  does  not  deprive  iiim 
of  the  right  to  remove  them.  Ogxlen  v.  Gar- 
rison, 17:  II3S,  117  N.  W.  714,  —  Neb.  — . 
Liability  of  landlord. 

2.  The  placing  of  an  ordinary  mat  on  a 
narrow  landing  before  the  outer*  door  of  s 
tenement  house,  in  a  common  passagewij 
which  is  not  to  be  lighted  during  the  nighL 
without  warning  to  the  tenants,  is  not  Dff>- 
ligenee  which  will  render  the  landlord  )i 
able  to  a  tenant  falling  over  it.  McGov^&i^ 
V.  Monahan,  17:  gsS,  85  N.  E.  106,  190  Mass 
296. 

3.  The  lessee  of  a  room  in  a  tenempnt 
building  cannot  complain  that  the  commoo 
passageways  are  not  lighted  in  the  night- 
time in  the  absence  of  any  agreement  on  tbr 
part  of  the  landlord  to  light  them.  JU^ 
Gowan  v.  Monahan,  17:  gaS,  85  N.  E. 
199  Mass.  296. 

4.  The  lessor  of  a  hotel,  who  is  to  rr 
eeive  a  share  of  the  gross  reccipta  as  renUl. 
is  not  liable  to  a  guest  of  the  hotel  who 
leaves  the  building  at  midnight  for  a  pur- 
pose of  his  own,  and,  in  wandering  about 
in  the  darkness,  falls  over  a  wall  and  i$ 
injured.  Watson  v.  Manitou  &  P.  P.  B.  Ce- 
17:  gi6,  92  Pac.  17,  41  Colo.  158. 
Re-entry. 

Effect  of  injunction  against  prowea- 
tlons  of  forcible  entry  and  detainer 
to  prevent  landlord  from  shutting 
off  heat  because  of  breach  of  cove- 
nant as  to  rent,  see  Injunction,  10. 

5.  A  landlord  is  not  liable  for  injiiri'^ 
to  hia  tenant  by  shutting  off  the  heat  fr'm 
the  tenement  after  the  tenant  is  in  arrears 
for  rent,  where  the  lease  provides  for  for- 
feiture in  case  of  nonpayment  of  rent,  snd 
for  re-entry  by  the  use  of  lueh  force  oa  i" 
necessary,  in  which  event  no  action  tbiH 
be  brought  by  the  tenant.  Howe  v.  PritlL 
17:  67s,  96  Pac.  008,  —  Colo.  — . 

(Aiuotstetf' 

LAST  CLEIAR  OHANOB. 
See  NegligeiM^  14. 
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See  Millet. 

XiBOAIi  PROCEIKDINOS. 

Injunction  agaiiiBt,  see  Injunction,  10. 

KdGOISIxATVRB. 

Right  to  delc^te  power  to  courta,  see 
Constitutionftl  Law,  1,  2. 

X«BTTE»S. 

Admissibility  in  evidence,  see  Evidence, 

13,  14,  22,  23. 
Sufficiency  of  evidence  to  show  authea- 

ticity  of,  see  Evidence,  60. 
As  will,  see  Wills.  1. 

SiEVY  AND  Seizure:. 

Evidence  that  person  levying  on  exempt 
property  acted  under  advice  of 
counsel,  see  Evidence,  43. 

As  to  exemptions,  see  Exemptions. 

1.  An  equitable  asset  of  a  debtor  can  be 
reached  only  by  proper  proceedings  in  a 
court  of  equity,  and  is  not  subject  to  levy 
and  sale  under  an  execution  at  law  issued 
upon  a  judgment  recovered  against  such 
debtor,  or  upon  a  deflcient^  decree  rendered 
against  him  in  a  suit  for  Uie  foreclosure  of 
a  mortgage;  and,  where  such  levies  and 
sales  are  made,  and  deeds  executed,  by  the 
sherifT,  they  are  alt  nullities,  and  vest  no 
title  in  the  purchasers.  Thalheimer  v. 
Tischler,  17:  841,  46  So.  614,  —  Fla.  — . 

2.  A  lease  of  real  estate  for  a  term  of 
years,  wherein  the  lessee  is  given  the  op- 
tion, at  any  time  after  the  expiration  of  a 
certain  fixed  period,  to  purchase  the  leased 
property  for  a  designated  price,  and,  in 
the  event  of  his  failure  to  do  so,  is  given 
the  right,  at  the  expiration  of  the  term,  to 
be  paid  half  of  the  valuation  of  the  im- 
provements he  has  placed  on  the  leased 
premises  as  fixed  by  three  disinterested  per- 
sons,— does  not  give  the  lessee  such  an  in- 
terest in  the  leased  premises  as  can  be  sub- 
jected to  sale  under  an  execution  at  law. 
Tlialfaeimer  t.  Tiaehler,  17:  841,  4e  So.  614, 
—  Fla.  — .  (AnnoUted) 

LICENSE. 

Right  to  charge  hotel  keeper  additional 
fee  as  restaurant  keeper  where  he 
changes  from  American  to  Euro- 
pean plan,  see  Innkeepers,  1. 

For  sale  of  intoxicating  li^juors,  see 
Intoxicating  Liquors,  1. 

Of  physician  or  surgeon,  see  Physicians 
and  Surgeons. 

1.  A  classification,  for  the  purpose  of 
an  occupation  tax,  of  businesses  «nploying  a 
capital  of  over  $600,000  as  one  class,  and 
those  whose  capital  is  between  each  $100,- 
000  below  that  as  a  separate  class,  and  di- 
viding those  employing  certain  numbers  of 
thousands  of  dollars  below  $100,000  into 
classes,  in  not  legally  unreasonable.  Salt 
I^ke  City  v.  Christensen  Co.  17: 89I,  99 
Pac.  623,  —  UUh.  — . 

2.  A  license  tax  based  on  the  capital 
17  LJLA.(N.S.) 


stock  employed  in  trade  is  not  within  a 
constitutional  provision  for  uniform  taxa- 
tion according  to  value,  where  the  (Con- 
stitution also  provides  that  nothing  in  it 
shall  be  construed  to  prevent  the  legisla- 
ture from  enforcing  an  occupation  tax.  Salt 
Lake  Ci^  v.  Ohristenaen  Co.  17:  8g8,  95 
Pac  623,  —  Utah,  — . 

8.  A  license  tax  upon  business,  baaed 
upon  the  amount  of  capital  employed,  is  not 
a  direct  tax  upon  property,  within  a  con- 
stitutional provision  requiring  taxation  to 
be  uniform.  Salt  Lake  City  v.  Christensen 
Co.  17:  898,  95  Pac.  523,  —  Utah,  — . 

4.  A  classification  of  business  according 
to  the  capital  employed,  for  the  purpose  of 
levying  an  occupation  tax,  does  not  violate 
the  provisions  of  a  statute  that  all  license 
fees  shall  be  uniform  in  respect  to  tbe  class 
up6B  whidi  Uiey  are  imposed.  Salt  Lake 
City  V.  Christensen  Co.  17:  8g8,  96  Pac  623, 
—  Utah,  — .  (Annotated) 
Enforcement  of  Ufiense  tax. 

5.  The  payment  of  license  and  ooeupa- 
tion  taxes  may  be  enforced  by  fine  and  im- 
prisonment. Salt  Lake  City  v.  Christensen 
Co.  17:  898,  06  Pac.  623,  —  Utah,  — . 

LiIOENSEIES. 

N^ligence  toward,  see  K^ligenee,  6,  6. 

LIENS. 

Of  chattel  mortgage  on  increase  of  ani- 
mals, see  Chattel  Mortgage. 

Of  judgment,  see  Judgment. 

A%  to  mechanics'  liens,  see  Mechanics' 
Liens. 

Priority  of  lien  for  money  loaned  to 
erect  buildings  on  lot  over  after- 
acquired  judgments  or  deficiency 
decrees  in  mortgage  foreclosure,  see 
Mortgage,  1. 

In  favor  of  wife  for  amount  paid  to 
redeem  husband's  property  on  fore- 
closure sale,  see  Mortgage,  8. 

Of  partnership  creditors  on  property  of 
insolvent  partnership,  see  Partner- 
ship, 3,  4. 

Of  tax,  see  Taxes. 

Efi'ect  of  ordinance  authorizing  turning 
off  of  water  upon  failure  to  pay 
rents  to  give  Hen  against  tbe  prop- 
erty, see  Waters,  9. 

LIFE  INSVR.4NOB. 
See  Insurance. 

LIFE  TABIiES. 

Admissibility  in  evidence,  see  Evidence, 
17. 

LIGHT. 

Condemnation  of  riparian  owner's  right 
to,  see  Eminent  Domain,  1. 

I 

LIMITATION  OF  ACTIONS. 

Requiring  notice  to  carrier  of  claim  for 
loss  within  specified  time,  see  Car- 
riers, 10.  14, 
Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  6-a  .  1 
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£)ffect  of  failure  to  plead,  in  action  by 
shipper  for  lou  of  goods,  nonoom- 

ftliance  with  provision  of  contract 
imiting  time  tor  makii^  of  claim, 
see  Pleading,  17. 
Demurrer  on  ground   that  action  is 

barred,  see  Pleading,  22. 
Necessity  of  making  finding  upon  de- 
fense of  statute  of  limitations,  see 
Trial,  26. 

IiBches. 

1.  One  who  delays  seeking  an  injunction 
against  the  operation  of  a  railroad  in  a 
public  street  for  a  period  of  seventeen  years, 
until  its  remoral  would  seriously  affect 
public  interests,  will  be  denied  such  relief. 
Staton  V.  Atlantic  Coast  Line  R.  Co.  17: 
949,  61  S.  E.  4S5,  147  N.  C.  428. 

By  and  afrainst  whom  available. 

2.  That  the  statute  prevents  the  acquisi- 
tion, by  lapse  of  time,  of  an  exclusive  right 
in  a  public  street  against  a  municipality, 
does  not  prevent  the  running  of  the  statnte 
of  limitations  gainst  actions  for  injuries 
to  abutting  property  by  the  operation  of  a 
railroad  therein.  Staton  v.  Atlantic  Coast 
Line  R.  Co.  17:  949,  01  B.  E.  4SS,  147  N.  C. 
488. 

To  what  claims  applicable. 

3.  The  provision  of  Minn.  Oen.  Btat. 
1894,  g  2369,  that  no  action  for  damages 
occasioned  by  a  milldam  shall  be  sustained 
unless  brought  within  two  years,  applies  to 
any  dam  used  for  mill  purposes,  although 
the  right  to  erect  and  maintain  it  hfis  not 
been  acquired  by  the  exercise  of  Uie  right 
of  eminent  domain.  Friebe  v.  Ames,  17: 
ao6,  116  N.  W.  829,  104  Minn.  419. 

(AnnoUted) 

When  statute  runs. 

4.  In  the  absence  of  fraudulent  conceal- 
ment, the  statute  of  limitations  begins  to 
run  against  a  claim  upon  an  attorney  for 
money  collected  by  him,  from  the  time  the 
money  should  have  been  paid  over,  which 
IB  within  a  reasonable  time  after  the  col- 
lection, under  the  circumstances  of  the  case. 
Goodyear  Metallic  Rubber  Shoe  Co.  v.  Car- 
penter, 17:  667,  69  All.  160.  —  Vt.  — . 

(Annotated) 

6.  A  cause  of  action  does  not  accrue 
until  the  party  owning  it  is  entitled  to  be- 
gin and  prosecute  an  action  thereon.  Re 
Hanlin,  17:  1189,  113  N.  W.  411,  133  Wis. 
140. 

6.  The  statute  of  limitations,  Wis.  Stat. 
1898,  §  3860,  providing  that  if  the  claim  of 
any  person  against  the  estate  of  another 
shall  accrue  or  become  absolute  after  the 
time  limited  for  creditors  to  present  their 
claims,  then  such  claim  may  be  pre^tenteil 
to  the  county  court  and  proved  at  any  time 
within  one  year  after  it  accrues,  bears  on 
a  right  from  the  time  there  is  a  cause  of 
action  to  enforce  it.  Re  Hanlin,  17:  ii8g, 
113  N.  W.  411,  133  Wis.  140. 

7.  The  mere  lapse  of  two  months  after 
the  collection  of  money  by  an  attorney  for 
his  client  is  not  sufficient  to  establish  the 
passing  of  a  reasonable  time  for  its  payment 
17  L.R.A.(X.S.) 


over,  ao  as  to  set  in  motion  the  statate  of 
limitations,  without  anything  to  slw«  his 
state  of  health,  business,  i^nence  from  hone, 
or  other  facts  bearing  upon  the  qnntim. 
Goodyear  Metallic  Rubber  Shoe  Co.  v.  Q*t- 
penter,  17:  667,  69  Atl.  160.  — Vt.  — . 

8.  The  statute  of  limitations  does  not 
run  against  liability  on  an  open  bank  at 
count  before  demand  of  payment  by  tb« 
depoaitor,  or  refusal  to  pay  on  his  ordrr. 
Missouri  P.  R.  Co.  v.  Continental  Nat.  Bank, 
17:  994.  Ill  S.  W.  574,  212  Mo.  505. 

9.  Under  a  statute  authorizing  the  ap- 
pointment of  a  receiver  of  an  insolvent  cor- 
poration to  enforce  the  personal  liability  of 
stockholders  for  the  benefit  of  corporate 
creditors,  whenever  an  execution  on  a  judg- 
ment against  a  corporation  shall  be  return^ 
nulla  bona,  in  the  absence  of  special  circnm- 
stances  demonstrating  insolvency  in  some 
other  manner,  the  statute  of  limitations 
does  not  begin  to  run  against  a  creditor 
who  wishes  Ut  invoke  Uiat  remedy,  until  tbf 
rendition  of  a  judgment  and  the  iasuance 
and  return  of  mn  execution,  provided  he 
shows  reasonable  diligence  in  causing  theae 
steps  to  be  taken.  Henley  v.  Myers,  17:  779* 
93  Pac.  168,  76  Kan.  723. 

10.  Mere  silence  on  the  part  of  one  ob- 
taining money  by  fraud  will  not  prevent  the 
running  of  the  statute  of  limitations  from 
the  commencement  of  the  transaction, 
against  an  action  to  recover  it  back:  but 
to  produce  that  result,  investijpation  mu^t 
be  prevented  by  affirmative  acts  on  the  part 
of  the  wrongdoer.  Boyd  t.  Beebe,  17:  660^ 
61  8.  E.  304,  —  W.  Va.  — .  (Annotated) 

11.  A  covenant  against  encumbrancrs 
runs  with  the  land  and  inures  to  the  owner 
who  suflTers  ouster,  or  who  is  damaged  by 
being  compelled  to  extinguish  the  encum- 
brance; but  such  covenant  is  not  breached, 
except  technically,  in  advance  of  eviction  or 
the  BUfTering  of  actual  damages,  and  no 
right  of  action  for  such  a  breach  acenie: 
until  such  time.  Re  Hanlin,  17:  1189,  113 
N.  W.  411,  133  Wis.  140. 

12.  A  covenantee's  right  of  aetioa  to  re- 
cover damages  for  breach  of  a  covenant  of 
seisin  does  not  date  from  the  delivery  of 
the  deed,  so  as  to  be  barred  by  the  statute 
of  limitations  at  the  end  of  six  years  there 
after,  but  should  be  computed  from  the  time 
the  superior  outstanding  title  is  actually 
aBserted  against  him,  so  that  he  is  enm- 
pelled  to  yield,  and  docs  yield,  his  claim 
thereto.  Brooks  v.  Mohl,  17:  1x95,  116  N. 
W.  931,  104  Minn.  404. 

13.  The  right  of  action  for  sulntantial 
damages  for  breach  of  a  covenant  against 
encumbrances,  which  runs  with  the  land,  is 
regarded  as  distinct  from  the  technical 
breach  occurring  at  the  time  of  the  delivery 
of  the  deed;  and  the  time  when  the  eauM 
of  action  to  remedy  the  one  accrues  bears 
no  relation  to  the  time  when  the  cau«e  of 
action  arises  to  remedy  the  other.  Re  Han- 
lin. 17:  1189,  113  N.  W.  411,  133  Wis.  140. 

14.  A  cause  of  action  for  breach  of  cove- 
nant against  encumbrances  made  by  a  per- 
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eon  subsequently  deceased  does  not  arise, 
**o  as  to  l>e  enforceable  against  his  estate, 
until  the  covenantee,  or  some  person  en- 
t.itled  to  the  benefit  of  the  eovenant,  shall 
iMve  mffOTed  actual  dam^es.  Re  Uanlin> 
X7:  xiSg,  lis  N.  W.  411,  13S  Wis.  140. 

(Aimotated) 

15.  Under  Minn.  Gen.  Stat.  1894,  §  2309, 
providing  that  no  action  for  damages  oc- 
casioned by  a  milldam  shall  be  sustained 
unless  brought  within  two  years,  no  action 
for  damages  for  overflowing  lands  by  the 
erection  and  maintenance  of  such  a  dam, 
which  is  a  permanent  structure,  can  be 
wnaintained  unless  brought  within  two  years 
skfter  damages  are  first  sustained  by  reason 
of  the  dam.  Priebe  v.  Ames,  17:  906,  116 
2f.  W.  829,  104  Minn.  419. 

16.  The  provision  of  Idaho  Rev.  Stat. 
1887,  S  4069,  that  when  a  cause  of  action 
accrues  against  a  person  who  is  out  of  the 
state,  an  action  may  be  brought  against 
Itim  within  the  time  limited  themfor  after 
his  "return  to  the  state,"  applies  to  a  non- 
resident debtor  who  enters  into  a  contract 
in  a  foreign  state,  and  thereafter  comes  into 
the  state  of  Idaho,  as  welt  as  to  a  citizen 
who  enters  into  a  contract  within  that  state, 
and  thereafter  departs  from  it.  West  v. 
Tbeis.  17:  47a,  Ofl  Pac.  032,  —  Idaho,  — . 

When  action  is  barred. 

17.  A  creditor  who,  at  the  time  of  re- 
covering judgment  against  a  corporation, 
consented  to  a  stay  of  execution  for  five 
months  pending  the  making  of  a  case  for 
review,  aid  not  show  a  want  of  diligence, 
and  his  right  of  action  to  enforce  the  stat- 
utory double  liability  of  stockholders  of  the 
corporation  is  not  barred  by  the  three  years' 
statute  of  limitations,  if  brought  within 
three  years  from  the  expiration  of  such  stay. 
Henley  v.  Myera,  17:  779,  93  Pac.  168,  76 
Kan.  723. 

18.  A  statute  euspending,  in  favor  of  an 
executor,  the  running  of  the  statute  of  limi- 
tations as  to  all  rights  of  action  existing 
in  favor  of  the  deceased  at  his  death  if 
■uit  is  brought  within  two  years,  does  not 
{irevent  the  bringing  of  a  suit  after  that 
time  if  the  limitation  period  is  not  com- 
plete. Frye  v.  Hubbell,  17:  xig?,  08  Atl. 
325,  74      H.  3S8. 

Interruption  of  statnte. 

19.  The  statute  of  limitations  does  not 
cease  to  run  against  offsets  of  the  defendant 
until  the  time  he  files  his  plea  of  offsets  in 
the  ease.  Boyd  v.  Be^,  17:  860^  61  S.  E. 
804,  —  W.  Va.  — . 

Lin:  STOCK. 

Transportation  of,  see  Qirriers,  9, 18. 


LODGING  HOUSES. 

Regulation  of,  see  Constitutional  Iaw, 
21-23. 

LOGS  AND  LOGGING. 

Partnership  in  logging  business,  see 

Partnership,  6. 
17LJLA.(N.S.) 


MANDAMUS. 

To  compel  medical  coll^  dipl<naa,  see 

also  Appeal  and  Error,  11. 
Effect  of  remedy  by,  on  right  to  injunc- 
tion, see  Injunction,  1. 

1.  If  the  dean  of  the  faculty  of  a  medi- 
cal coll^,  in  pursuance  of  bis  authority  un- 
der the  by-laws  of  the  COTporation  to  pass 
upon  the  standing  of  students  applying  for 
gradimtion,  reports  to  the  directors  that  a 
student  has  fulfilled  all  demands  of  the  in- 
stitution and  has  passed  all  examinations  so 
as  to  entitle  her  to  a  diploma,  and  the  board 
of  directors  arbitrarily  and  capriciously  re- 
fuses to  graduate  the  student  and  issue  her 
diploma,  it  is  the  duty  of  the  district  court, 
upon  proof  of  the  facts,  to  issue  a  writ  of 
mandamus  to  compel  the  college  corporation 
and  its  directors  to  discharge  their  duty. 
State  ex  rel.  Nelson  v.  IJncoln  Medical  Col- 
lege, 17:  930,  116  N.  W.  294,  —  Neb.  — . 

2.  A  medical  college  organized  under 
Neb.  Comp.  Stat.  1907,  chap.  16,  §§  15  et 
scq.,  is  a  private  eleemosynary  institution, 
and  the  duty  cast  by  law  upon  its  directors, 
to  graduate  students  who  have  complied 
with  the  regulations  of  the  institution  and 
taken  its  required  course  of  study,  is  a  stat- 
utory duty  to  such  an  extent  as  to  give  the 
court  jurisdiction,  in  a  projper  ease,  to  com- 
pel by  mandamus  the  exercise  of  that  func- 
tion. State  ex  rel.  Nelson  t.  Lincoln  Medi- 
cal College,  17:  S30,  116  N.  W.  294,  —  Neb. 


MANDATORY  INJUNCTION. 
See  Injunetion,  1. 

MANSLAUGHTER. 
See  Homicide. 

MAPS. 

Dedicatiim  by,  see  De^eation,  5. 
Sufficiency  of,  see  Eminent  Domain,  8. 

MARRIAGE. 

Ctmfliot  of  laws      to,  see  Conflict  of 

Laws,  2,  3. 
Estoppel  to  deny  validity  of,  see  Estop- 
pel, 1,  2. 

Presumption  of  validity  of,  see  Evi- 
dence. 3,  4. 

Evidence  to  overcome  presumption  of 
validity  of,  see  Evidence,  62. 

Efl'ect  of  interest  of  witness  to  disquali- 
fy him  from  testifying  to  validity 
of,  see  Witnesses,  1. 

1.  The  heirs  of  a  woman  who  entered 
into  meretricious  relations  with  a  man  hav- 
ing a  wife  living,  because  of  which  relations 
their  property  was  kept  separate  and  apart, 
have  no  right  or  interest  in  his  property 
after  her  death.  Sloan  v.  West,  17:960,  96 
Pac.  684,  —  Wash.  — . 

Validation  ot  void  marriage. 

2.  Continued  cohabitation  by  persons 
who  contracted  marriage  in  contravention  of 
the  statute  forbidding  marriage  within  a 
spedfled  time  after  divorce,  after  the  expira- 
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tioii  of  thp  specified  time,  will  not  eatabliifa 
a  valid  common-law  marriage.  Lanbam  t. 
Unham,  17:B<»,  117  N.  W.  787,  —  Wifc  — . 

MARRIED  WOMAN. 
See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Validity  of  statute  forbidding  ebild  la- 
bor, see  Infants,  1. 

Wlicn  relation  exists. 

1.  An  assistant  employed  by  a  aerrant 
who  is  paid  according  to  the  work  done,  in- 
stead of  the  time  of  service,  is  a  voluntary 
servant  of  the  person  in  whose  business  his 
immediate  employer  ia  engaged.  Knicely  v. 
West  Virginia  M.  R.  Co.  17:370,  61  S.  £.  811, 
—  W.  Va.  — . 

2.  The  owner  of  a  cart  which  the  driver 
is  trying  to  repair  in  a  public  street,  after 
raising  the  pole  into  the  air,  is  liable  for 
the  act  of  a  stran^r  whom  the  driver  calls 
to  bis  asaistance,  in  negligently  causing  the 
pole  to  fall  on  one  looking  into  a  shop  win- 
dow near  by.  Hollidge  t.  Duncan,  17:982, 
85  N.  E.  186,  190  Mass.  121. 
Interference  with  employment. 

Injunction  to  restrain  former  employees 
from  preventing  others  from  enter- 
ing into  or  remainin|;  in  the  mas- 
ter's employ,  see  Injunction,  5,  7. 

3.  It  ia  unlawful  for  any  person  or  as- 
sociation of  persons  to  interfere  with  the 
busineas  of  another  by  means  of  foree,  men- 
aces, or  intimidation,  so  as  to  prevent  others 
from  entering  into  or  remaining  in  his  serv- 
ice. Jones  V.  E.  Van  Winkle  Gin  &.  Mach. 
Works,  17:  848,  62  S.  E.  236,  —  Ga.  — . 
Liability  to  servant  generally. 

Liability  of  owner  of  vicious  cow  for  in- 
jury to  one  employed  to  milk  It,  see 
Animals,  1. 

Sufficiency  of  allegatione  in  action  to  re- 
cover for  death  of  servant,  see 
Pleading,  2,  10-15. 

Wrongful  employment  of  infant  as 
proximate  cause  of  injury  to  him, 
see  Proximate  Cause,  2. 

Removal  to  Federal  court  of  action  by 
employee  for  injury  caused  by  vio- 
lation of  Federal  statute  as  to  use 
of  automatic  couplers,  see  Removal 
of  Causes, 

Correctness  of  instruction  in  action  for 
injury  to  servant,  see  Trial,  22. 

4.  A  master  is  liable  for  injury  to  hie 
employee,  due  to  his  negligence  in  failing  to 
furnish  a  suitable  number  of  servants  to  do 
the  work  required  of  them.  Di  Bari  v.  J.  W. 
Bishop  Co.  17:  773,  85  N.  E.  89,  199  Mass. 
254.  (Annotated) 

5.  Violation  of  a  statute  forbidding  the 
employment  in  a  factory  of  a  child  under 
twelve  years  of  age  is  negligence  per  ae. 
Stames  v.  Albion  Mfg.  Co.  17:  60a,  61  S.  E. 
625,  147  N.  C.  556. 

Duty  to  provide  rnlca. 

6.  A  charge  of  negligence  against  a 
street  car  company  in  failing  to  promulgate 
a<lequate  riitrs  for  the  use  of  a  cross-over 
IT  L.R.A.(N.S.) 


track  ia  not  supported  by  evidenee  ■mi; 
that  employees  were  instructed  to  look  out 
when  using  the  croH-orer,  and  see  thst  thm 
waa  nothing  approaehing.  Norfolk  k  P. 
Traction  Co.  v.  Ellingtmi,  17:  1x7,  (1  &  £. 
779,  —  Va.  — . 

Doty  to  warn  or  Instract. 

7.  An  employer  who  provides  a  drea^iGs 
room  for  employees  through  which  ruiut  » 
shaft  enclosed  in  a  box  which  is  likely  to  bi 
left  off  and  thereby  expose  the  maebinerv 
wliile  in  motion,  without  warning  them  of 
the  danger,  may  be  found  not  to  have  used 
due  care  in  furnishing  tlwm  a  safe  i^acr 
Flynn  v.  Prince,  C.  A,  M.  Co.  17:  568,  84  N. 
B.  SSI,  198  Maaa.  224. 

Dnty  ma  to  place  and  appliancett. 

8.  A  master  may  be  found  to  be  nepl- 
gent  in  providing,  without  hinges  or  fa»t*>]]' 
ings  to  guide  or  hold  it  into  place,  a  trap 
door  for  an  opening  in  the  Hoar,  so  mu'. 
smaller  than  the  opening  that,  when  close  t.' 
the  floor  at  one  end,  it  will  slip  past  the  sup- 
porting cleat  on  the  other,  and  preeipitaii- 
a  person  stepping  onto  it  through  the  aper 
ture.  Bumside  v.  Peterson,  17:  76*  96  Psc. 
266,  —  Colo.  — . 

9.  A  railroad  company  is  not  shown  [•• 
be  negligent,  so  as  to  be  liable  for  the  desth 
of  an  engineer  caused  by  his  running  into  u 
open  switch,  by  the  fact  that  it  permitC'ii 
the  color  of  the  target  to  become  obscunii 
by  ice,  where  there  ia  nothing  to  show  thai 
the  condition  of  the  switdi  might  not  tutf 
been  seen  by  the  shape  of  the  target  winy*, 
although  the  color  was  obscured.  Chicajco, 
I.  &  L.  B.  Co.  T.  Barker,  17:  54a*  83  X  £ 
369,  169  Ind.  670. 

10.  A  street  railway  company  is  not  ney- 
ligent  in  operating  a  cross-ovor  between  two 
tracks  without  a  trolley  wire,  so  as  to  rea- 
der it  liable  for  the  death  of  a  motormau 
killed  while  trying  to  run  his  car  over  it. 
where  it  bad  been  in  constant  use  without 
accident,  and  the  only  evidence  that  sueb 
wire  waa  practicable  was  the  f>pjnion  of 
one  who  had  fomerfy  served  as  conductor 
and  motomian  on  electric  cars.  Norfolk  t 
P.  Traction  Co.  v.  Ellington.  17:  117,  61  S.  E. 
779,  —  Va.  — . 

liiabillty  to  volunteers  or  aemntei  of 
third  peraoni). 

11.  An  employee  of  a  general  contractor, 
who  is  requested  by  servants  of  a  subran- 
tractor.  who  are  about  to  lower  planks  from 
the  girders  of  a  building,  to  take  his  wheel- 
barrow out  of  the  way,  is  not.  as  matter  of 
law,  a  mere  volunteer,  but  is  within  the  pro- 
tection of  the  rule  requiring  the  exerci^  of 
due  care,  where,  while  attempting  to  compli' 
with  the  request,  he  is  injured  by  a  fallini: 
plank.  Kelly  v.  Tyra,  17:  334,  114  N.  W. 
750.  115  N.  W.  636,  103  Minn.  176. 

12.  If  the  servant  of  a  general  contractor 
has  an  interest,  in  any  proper  capacity,  in 
work  being  carried  on  with  the  assistance  of 
servants  of  a  subcontractor,  and,  at  the  re- 
quest or  with  the  consent  of  the  servants  of 
the  latter,  undertakes  to  assist  in  the  work, 
he  does  not  do  so  at  his  own  risk;  and,  if  lie 
is  injured  by  reason  of^^he  negUaenoe  of  the 
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servants  of  the  subcontnurtor,  the  latter  is 
xresponsible  to  blm  in  tort.  Kelly  t.  Tyra, 
X7:334,  114  N.  W.  760,  115  N.  W.  630,  103 
AUnn.  176. 

13.  One  employed  by  a  general  contractor 
in  the  construction  of  a  building,  and  injured 
by  the  servants  of  a  subcontractor,  who,  at- 
-ter  calling  to  him  to  remove  his  wheelbar- 
row, let  a  plank  fall  upon  him,  was  right- 
fully, as  a  licensee  with  interest,  at  the 
|)lace  where  he  was  injured.  Kelly  v.  Tyra, 
17:  334,  114  N.  W.  750,  115  N.  W.  636,  103 
Minn.  176. 

14.  A  subcontractor  for  the  erection  of  a 
building  is  responBible  for  the  tort  of  Us 
servant  who,  alter  calling  to  a  servant  of 
the  general  contractor  to  remove  his  wheel- 
barrow, lets  a  plank  fall  upon  him  to  his  in- 
jury. Kelly  V.  Tyra,  17:  334,  114  N.  W.  750, 
115  N.  W.  636,  103  Minn.  176. 
Assumption  of  risk. 

15.  One  employed  to  assist  in  netting 
poles  cannot  be  said,  as  mntter  of  Inw  to 
have  assumed  the  risk  of  injuries  from  tlM 
work,  where  he  had  only  been  in  the  c-ouiiLiy 
two  months,  did  not  understand  the  lan- 

Cge,  had  been  at  work  only  one  day,  and 
no  previous  experience.  Di  Bari  v.  J. 
W.  Biahop  Co.  17:  773, 85  N.  E.  80, 199  Mass. 
254. 

16.  An  employee  does  not  assume  the 
risk  of  injury  from  a  shaft  running  through 
the  dressing  room  should  the  box  be  left 
off.  by  agreeing  to  work  in  the  factory, 
where  it  is  inclosed  in  a  box,  and  runs  so 
smoothly  that  its  presence  is  not  known  to 
him.  Flynn  v.  Prince,  C.  ft  M.  Co.  17:  568, 
84  N.  E.  321,  198  Mass.  224. 

17.  A  semnt  does  not  assume  the  risk 
of  injury  from  the  absence  of  fastenings 
upon  a  trapdoor  to  prevent  its  sliding  on 
its  supports  so  as  to  let  him  through  in 
case  he  steps  on  it,  merely  because  he 
knows  that  there  are  no  hinges  upon  it, 
where  such  fastenings  might  have  been 
placed  upon  the  under  side,  which  he  never 
had  occasion  to  examine,  and  in  fact  did  not 
see.  Burnside  v.  Peterson,  17:  76,  96  Pac. 
2S6,  —  Colo.  — .  (Annotated) 
Contributory  negligent^. 

18.  One  sent  to  paint  a  car  is  not  negli,- 
gent.  as  matter  of  law,  in  failing  to  place  his 
scaffold  so  that  it  will  clear  the  car  steps  in 
case  the  car  moves  where  he  has  a  right  to 
rely  on  the  car  not  being  moved  without 
warning.  Koerner  v.  St.  Louis  Car  Co.  17: 
393,  107  S.  W.  481,  209  Mo.  141. 

19.  It  cannot  be  said  to  be  negligence,  as 
matter  of  law.  for  one  operating  a  lathe  to 
lean  over  near  exposed  gearing  to  secure  a 
stick  needed  in  the  work,  so  as  to  prevent 
a  recovery  for  tho  injury  in  case  his  cloth- 
ing is  caught  in  the  gearing  and  his  arm 
drawn  into  it.  Klots  v.  Power  ft  M.  Machin- 
ery Co.  17:  904, 116  N.  W.  770,  —  Wis.  — . 

20.  The  defense  of  contributory  negli- 
gence is  not  barred  by  a  statutory  provision 
thnt  continuance  of  a  servant  in  his  employ- 
ment with  knowledge  that  the  employer  has 
failed  to  guard  his  machinery,  as  required 
17  1<.R.A.(N'.S.) 


by  law,  shall  not  operate  as  a  defense  to  an 
action  for  injuries  due  to  such  omission. 
Klotx  T.  POTrer  ft  M.  Machinery  Co.  17:  904, 
116  N.  W.  770,  —  Wis.  — . 
I>elegatlon  to  servant  of  master's  duty. 

21.  A  master  who,  in  order  to  render  safe 
a  dressing  room  for  employees  through 
which  runs  a  shaft,  incloses  it  in  a  box  tlie 
removal  of  which  is  not  required  in  the  daily 
operation  of  the  factory,  has  the  burden  of 
keeping  the  box  in  place,  which  cannot  be 
delegated  to  an  employee.  Flynn  v.  Prince, 
C.  ft  M.  Co.  17:  568^  84  N.  E.  321.  198  Mass. 
224.  (Annotated) 

22.  A  ear  manufacturer  who  sets  a  paint- 
er to  work  on  a  car  owes  him  the  duty  of 
seeing  that  other  cars  are  not  run  against  it, 
and  that  cars  pulled  out  are  not  attached  to 
it  without  giving  him  warning  of  intention 
to  move  the  car;  and  is  responsible  for  the 
negligence  of  his  servant,  of  whatever  grade, 
to  whom  he  delegates  the  performance  of  the 
duty,  Koorner  v.  St.  Louis  Car  Co.  17:  aga, 
107  S.  W.  481,  209  Mo.  141. 

Change  of  fellow  servant  rule  by  stat- 
ute. 

23.  The  painted  target  on  a  switch  Is 
not  a  signal  or  a  single  switch  at  a  siding  a 
switch  yard,  within  the  meaning  of  a  statute 
making  a  railroad  company  liable  for  the 
negligence  of  an  employee  having  charge  of 
any  signal  or  switch  yard.  Chicago,  1.  ft 
L.  R.  Co.  v.  Barker,  17:  54a,  83  N.  E.  369,  169 
Ind.  670. 

24.  A  railroad  .company  is  not,  under  a 
statute  making  it  liable  for  the  negligence 
of  an  employee  having  charge  of  a  signal, 
liable  for  the  death  of  an  engineer  who  ran 
Into  a  switch  negligently  left  open  sueh 
employee,  where  the  signal  upon  the  switch 
showed  that  it  was  open,  and,  in  any  event, 
it  could  not  be  seen  because  of  weather 
conditions.  Chicago,  I.  &  L.  R.  Co.  v.  Bar- 
ker, 17:  54>>  63  N.  E.  369,  169  Ind.  670. 

25.  A  street  railway  company  is  not 
within  the  operation  of  a  constitutional  pro- 
vision abolishing  the  fellow-servant  rules  as 
to  employees  of  a  "railroad  company,"  where 
the  language  of  the  provision  deals  with 
signal  points,  locomotive  engines,  switches, 
despatches,  and  telegraphic  orders,  which 
is  not  applicable  to  street  railways.  Nor- 
folk ft  P.  Traction  Co.  v.  Ellington,  17:  117, 
61  S.  E.  779,  —  Va.  — .  (Annotated) 
Who  are  fellow  servants. 

26.  All  persons  engaged  in  the  business 
of  a  common  master,  and  so  related  that 
each,  in  the  exercise  of  ordinary  sagacity, 
ought  to  foresee,  when  accepting  his  employ- 
ment, that  he  will  be  exposed  to  injury  in 
the  event  of  negligence  on  the  part  of  oth- 
ers, and  they  to  injury  from  his  negligence, 
are  fellow  servants.  Knicely  v.  West  Vir- 
ginia M.  R.  Co.  17:  370,  61  8.  E.  811,  —  W. 

27.  One  employed  to  paint  cars  in  a  very 
large  car-manufacturing  plant  requiring  va- 
rious and  distinct  branches  of  labor,  and 
who  works  under  the  general  paint  foreman, 
is  not  a  fellow  servant  of  the  switching  crew 
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employed  and  superintended  hj  the  general 
superintendent  to  move  ears  as  the  exigen- 
cies of  the  work  require,  over  whom  the 
paint  foreman  has  no  authority.  Koemer 
V.  St.  Louis  Car  Go.  17:  sgi,  107  8.  W.  481, 
209  Mo.  141. 

28.  A  servant  in  the  hire  of  a  general 
employer  and  servants  of  his  subcontract- 
or, or  of  an  independent  contractor,  are  not 
follow  servants  unless  the  circumstances 
show  that  the  servant  submitted  himself  to 
the  omtrol  of  another  person  than  his  proper 
master,  and  either  expressly  or  impliedly 
consented  to  accept  that  pers<ni  as  his  mas- 
ter for  the  purpose  of  the  common  employ- 
ment. Kelly  T.  Tyra,  17:  334,  114  N.  W. 
760,  116  N.  W.  638,  103  Minn.  176. 

(Annotated) 

29.  Persons  employed  by  different  mas- 
ters, although  engaged  in  a  common  work, 
are  not  ordinarily  fellow  servants.  Kelly 
v.  Tvra,  17:  334,  114  N.  W.  750,  115  N.  W. 
636.  103  Minn.  176. 

30.  A  person  hired  by  one  employed  by 
a  railroad  company  to  unload  lumber  from 
cars  was  a  fellow  servant  with  a  switching 
crew  which  ran  a  train  against  the  car  on 
which  he  was  at  work,  so  that  he  fell  from 
it,  and  was  injured.  Knicely  v.  West  Vir- 
ginia M.  R.  Co.  17:  370,  61  S.  E.  8U,  —  W. 
Va.  — . 

Vice  principal. 

31.  A  railroad  company  is  not  liable  for 
the  death  of  an  engineer  through  the  negli- 
gence of  its  section  foreman  in  leaving  a 
switch  open.  Chicago,  I.  &  L.  R.  Co.  v. 
Barker,  17:  542,  83  N.  £.  360,  169  Ind.  670. 

(Annotated) 

Irfabllltr  to  third  person. 

Liability  of  carrier  for  assault  on  pas- 
senger by  servant,  see  Carriers,  1, 
2. 

Liability  of  employer  maintaining  hos- 
pital for  benefit  of  employees  for 
negligence,  see  Charities. 

Admissibility  of  letter  by  surgeon  In 
charge  of  railroad  hospital  to  head 
of  department  sending  employee  to 
institution,  as  to  employee's  con- 
dition, see  Evidence,  14. 

Liability  of  hospital  for  negligence  of 
attendants,  see  Hospital,  1-3. 

32.  A  servant  of  a  subcontractor  for  the 
erection  of  a  building  is  engaged  in  his  mas- 
ter's work  at  the  Ume  of  inflicting  a  negli- 
gent injury,  where,  after  calling  to  a  serv- 
ant of  the  general  contractor  to  remove  his 
wiieelbarrow,  he  lets  a  plank  fall  upon  him. 
Kellv  v.  Tyra,  17:  334»  N.  W.  750,  115 
N.  W.  636,  103  Minn.  176. 

33.  The  mere  direction  of  a  foreman  of 
a  railroad  company,  to  an  independent  con- 
tractor engaged  by  the  company  to  bum  a 
fire  guard  along  its  tracks,  to  begin  the  work 
on  a  certain  day,  will  not  render  the  com- 
pany liable  for  damages  sustained  by  third 
parties,  due  to  the  fact  that  on  the  day 
specified  there  was  a  strong  wind  blowing 
whicli  caused  the  fire  to  escape  control. 
St.  Ix»u)s  &  S.  F.  R.  Co.  V.  Madden,  17:  788, 
m  Piu'.  ^Hd.  —  Kan.  — . 
17L.R.A.(N.S.) 


34.  A  railroad  company,  by  canployiif 
an  independent  contractor  to  bom  a  fire 
guard  along  its  right  of  way,  is  not  thndiy 
absolved  from  the  duty  of  se«n^  that  neu- 
ures  are  taken  to  prevent  injury  to  the 
property  of  third  persmis  from  &e  wktck 
escapes  control.  St.  Louis  A  S.  F.  R.  Co. 
V.  Madden,  17:  78B,  93  Pac  588.  —  Kan.  — . 

(Annotated) 

36.  Work  done  by  one  who  contiacu 
with  a  railroad  company  to  bum  a  fin 

rrd  along  ita  right  of  way  is  perfomwd 
the  company  In  tiie  operation  of  its 
road;  and  the  company  cannot,  by  del^t. 
ing  the  work  to  an  independent  eontrartor, 
avoid  liability  for  injury  caused  to  prop- 
erty when  the  fire  escapes  control  througfa 
the  negligence  of  the  contractor.  St.  Louis 
&  S.  P.  R.  Co.  T.  Madden,  17:  788,  03  Pac. 
686,  —  Kan.  — . 

36.  One  who  employs  an  independent  con- 
tractor to  erect  a  bridge  over  a  pablir 
street  the  work  on  which  will  render  the 
street  under  it  dangerous  for  travel  by  tbe 
public  cannot  avoid  liability  for  injuiy  to 
a  pedestrian  from  the  fall  of  a  tool  in  ca»f^ 
he  takes  no  precautions  to  safe^ard  tht 
public  during  the  performance  of  the  work, 
or  to  see  that  it  is  done.  Philadelphia,  B. 
&  W.  R.  Co.  V.  Mitchell.  17:974,  69  At! 
422,  —  Md.  — . 

37.  Although  a  person  is  paid  for  work 
by  the  "job,"  and  has  the  right  to  emplor 
assistants  to  be  paid  by  himself,  be  is  s 
servant,  and  not  an  independent  contractor, 
where  he  is  merely  working  under  a  genenl 
employment,  has  no  dominion  or  control 
over  the  premises,  and  is  subject  at  all  times 
to  the  order  of  his  employer  as  to  when  and 
how  he  sbalt  work  and  the  results  to  be  ac- 
complished, and  may  be  discharged  at  aor 
time.  Knicely  t.  West  Virginia  M.  R.  Co. 
17:  370,  61  S.  E.  811,  —  W.  Va.  — . 

(AnnoUted) 

MAXIMS. 

1.  A  marriage  valid  where  contracted  i; 
valid  everywhere.  State  v.  Fenn,  17:  800^  9£ 
Pac.  417,  47  Wash.  661. 

2.  A  smaller  sum  cannot  be  a  satisfac- 
tion of  a  larger  debt.  Frye  v.  Hubbell,  17: 
H97,  68  Atl.  325,  74  N.  H.  358. 

3.  Damnum  absque  injuria.  Ericksoa  v- 
Crookston  Waterworks  Power  &  L>.  Co. 
17:  650,  117  N.  W.  436.  —  Minn.  — ;  Lam- 
bert T.  Norfolk,  17:  1061,  fll  S.  E.  776,  — 
Va.  — . 

4.  Equity  considers  that  done  which 
ought  to  be  done.  Godwin  v.  Murchison 
Nat.  Bank,  17:  935,  59  S.  E.  164,  146  N.  C. 
320. 

5.  Mobilia  sequuntur  personam.  Adama 
V.  Colonial  &  U.  S.  Mor^.  Co.  37: 138,  34 
So.  482,  82  Miss.  263. 

6.  Omnia  preesumuntur  contra  spolia- 
torem.  Missouri  P.  R.  Co.  v.  Continental 
Nat.  Bank.  17:  994,  111  S.  W.  574,  212  Mo. 
505. 

7.  One  must  use  his  own  so  as  not  ts 
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injure  another.  Erickaon  t.  Crookston  Wa- 
terworks Power  &  L.  Co.  17: 650,  117  W. 
436,  —  Minn.  — . 

8.  Respondeat  superior.  Kelly  v.  Tyra. 
■7:  334*  114  N.  W.  750,  103  Minn.  176;  Houtz 
▼.  Union  P.  R.  Co.  17:  6a8,  93  Pac  439,  33 
Utah,  176. 

9.  Sic  utere  too  ut  alienum  non  Isedaa, 
McGlone  t.  Womack,  17:  855,  111  S.  W. 
688,  —  Ky.  — ;  Erickaon  v.  Crookaton  Wa- 
terworks Power  &  L.  Co.  17:650,  117  N. 
W.  435,  —  Minn.  — . 

10.  Simplex  commendatio  non  obligat. 
Williamson  v.  Holt,  17:  240,  61  S.  £.  384,  — 
N.  C.  — . 

11.  So  use  your  own  property  aa  not  to 
injure  the  rights  of  another.  Tidewater  fi. 
Co.  T.  Sbartzer,  17:  1053,  59  S.  E.  407,  107 
Va.  662. 

12.  Stare  decisis.  Koemer  t.  St.  Louis 
Gar  Co.  17:  aga,  107  S.  W.  481,  209  Mo.  141. 

13.  Whose  the  soil  is,  his  it  is  from  the 
heavens  to  the  depths  of  the  earth.  Erick- 
mon  T.  Crookston  Waterworks  Power  &  L. 
Co,  17:  650, 117  N.  W.  435,  —  Minn.  — . 

MECHANICS'  LIENS. 

Providing  special  means  for  enforce- 
ment o!  mechanics'  liens  against 
property  of  public  service  corpora- 
tions, see  Constitutional  Law,  5. 

Allowing  attorneys'  fees  in  mechanics' 
lien  case,  see  Constitutional  Law, 
8. 

1.  The   deduction   from   the  contract 

f>rioe  of  damages  provided  by  the  contract 
or  delay  in  Hnishing  the  building  is  not 
prevented  in  an  action  to  enforce  liens  of 
■ubcontractors,  by  a  statute  providing  that 
as  to  all  liens,  except  that  of  the  contractor, 
the  whole  contract  price  shall  not  be  dimin- 
ished by  any  prior  or  subsequent  indebted- 
ness, offset,  or  counterclaim  in  favor  of  the 
reputed  owner,  and  against  the  contractor. 
Builders'  Supply  Depot  v.  O'Connor,  17:  909, 
88  Pac.  982,  150  Cal.  285. 

2.  A  mechanics'  lien  must  fall  if  the 
method  provided  for  enforcing  it  is  inopera- 
tive. Vulcanite  Paving  Co.  v.  Philadelphia 
Rapid  Transit  Co.  17:  884,  69  Atl.  1117,  220 
JPa.  603. 

3.  The  legislature  may  lawfully  allow  a 
mechanics'  lien  clainuuit  the  cost  <tf  filing 
his  lien,  against  the  property  subject  to  it. 
Builders'  Supply  Depot  v.  O'Connor,  17:  909, 
88  Pae.  982.  150  Cal.  266. 

4.  Personal  judgments  against  the  own- 
ers of  the  property  cannot  be  rendered  in 
actions  by  subcontractors  to  enforce  me- 
chanics' liens.  Builders'  Supply  Depot  v. 
O'Connor,  17:  909,  88  Pac.  982,  160  Cal.  266. 

MEDIOAIj  COIiliEOES. 

Muidamus  to  compel  issuance  of  di- 
ploma, see  Appeal  and  Error,  11; 
Maudamue. 

The  report  of  the  dean  of  the  faculty 
of  a  medical  college  to  the  board  of  direct- 
17  LJl.A.(N.S.) 


ors,  that  a  stuacnt  has  complied  with  the 
regulations  of  the  college  and  has  passed  in 
all  studies  a  grade  entitling  her  io  gradu- 
ation, is  equivalent  to  a  recommendation 
of  the  faculty  to  the  board  of  directors, 
where,  under  the  by-laws  of  the  institution, 
the  dean  has  the  right  and  it  is  his  duty  to 
pass  upon  the  standing  of  students  applying 
for  graduaticm.  State  ex  rel.  Nelson  v.  lin- 
coln  Medical  College,  17: 930^  116  N.  W.  204, 
—  Neb,  — . 

MEHORANDTTM. 

Admissibility  of,  in  evidenee,  see  Evi- 
dence, 16. 

MENTAL  ANGUISH. 

Damages  for,  see  Damages,  18,  19. 
Presumption  as  to,  see  Evidence,  12. 

HIDWIFERY. 

Neoeeaity  of  physician's  license  to  prac- 
tise, see  Physicians  and  Surgeons, 
4,6. 

AOLK. 

See  Food. 

MHiLDAMS. 

Limitatitm  of  time  for  bringing  action 
for  damages  occaaicmed  by,  see 
Limitation  of  Actions,  8, 16, 

MINES. 

Taxation  of  interest  of  lessee  in  oil  and 
gas  lease,  aee  Taxes,  S,  7, 15. 

MINORS. 

See  Infants. 

MISCARRIAGE. 

Damages  for  negligently  causing,  see 
Damages,  13,  14,  19. 

MISSIONARY  SOCIETY. 

Exemption  of  local  auxiliary  of  foreign 
missionary  society  from  taxation, 
See  Taxes,  13. 

MISTAKE. 

Recovery  upon  quantvm  meruit  upon 
cancelation  of  contract  because  of. 
see  Contracts,  15. 

Cancelation  of  contract  for,  see  Con- 
tracts, 21.  23-26. 

Evidenee  to  show,  see  Evidence,  26. 

MODIFICATION. 

Of  judgment,  see  Judgment,  3. 

MORTALITY  TABLES. 

Admissibility  in  evidence,  see  Evidenee, 
17. 

MORTGAGE. 

As  to  chattel  mortgage,  see  Chattel 
Mortgage. 

Outstanding  mortg^  against  property 
conveyed  as  breach  of  covenant 
against  encumbrances,  ace  Cove- 
nants and  Conditions,  1. 
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Provision  in  deed  that  ^antep  shall 
assume  and  pay  existing  mortgage, 
see  Covenants  and  Conditions,  5. 
What  are  flxtures  passing  with  mort- 
of  realty,  see  Fixturw;  Trial, 


Suffldencj  of  deed  of  trust  to  pass  in- 
terest of  minors  in  land  where  they 
were  not  parties  thereto,  see  In- 
fants, 2. 

Leaving  liability  of  decedent's  estate 
for,  unadjudicated,  see  Judgment,  7. 

Situs  of,  for  purpose  of  taxation,  see 
Taxes,  11,  12. 

Power  of  trustee  to  execute  4eed  of 
trust,  see  Trusts,  1. 

Priority. 

1.  One  who  loaned  money  to  another 
for  the  purpose  of  erecting  a  building  on 
ft  lot.  upon  the  faith  of  a  verbal  agreement 
based  upon  the  prior  asnignment  of  a  lease 
combined  with  an  option  to  purchase,  has  an 
equity  against  such  debtor  for  the  amount 
of  money  so  advanced  or  loaned,  superior 
to  that  of  after -acquired  judgments  or  de- 
ficiency decrees  in  a  mortgage  foreclosure 
against  him,  or  to  the  equity,  if  any.  of  a 
volunteer  purchaser  at  an  illegal  execution 
Bale  of  the  debtor's  interest  in  the  promrty, 
although  the  judgments  against  sueh  debtor 
on  which  the  execution  was  issued  may  have 
been  recovered  prior  to  the  time  the  loan 
was  made.  Thalheimer  t.  Tischler,  17:  841* 
46  80.  614,  —  FU.  — , 

Grantee's  liability  to  mortgagee. 

What  law  governs  agreement  of  grantee 
to  assume  mortgage  debt,  see  Con- 
flict of  Laws,  1. 

2.  The  owner  of  a  mortgage  cannot  en- 
force an  agreement  contain^  in  a  deed  to 
assume  a  mortgage  on  the  premises  con- 
veyed, unless  the  grantor  in  the  deed  is  per- 
sonally liable  to  pay  the  mortgage  debt, 
or  owes  the  owner  of  it  some  duty  or  ob- 
ligation respecting  the  subject-matter  of 
the  promise.  Clement  v.  Willett,  17:1094, 
117  K.  W.  491,  —  Minn.  ~. 

Sntiafactlon ;  discharge. 

Acquisition  by  mortgagee  of  right  to 
rents  as  consideration  for  promise 
to  accept  amount  received  at  fore- 
cltwure  sale  in  satisfaction  of  mort- 
gage, see  Contracts,  .6. 

Part  payment  of  mortgage  debt  as  con- 
■Ideration  for  release  of  whole  of 
it,  see  Contracts,  5.  7. 

Presumption  of  payment  of,  from  long- 
continued  possession  by  mortgagor, 
see  Evidence,  9. 

3.  A  bona  lide  payment  of  a  mortgage 
to  an  administrator  of  the  mortgagee,  to 
whoih  letters  have  been  regularly  issued  by 
an  authority  having  jurisdiction  to  do  so  is 
a  legal  discharge  of  the  indebtedness,  and 
a  stcond  payment  cannot  be  enforced  by 
an  executor  subsequently  appointed  in  an- 
other county,  although  the  will  had  been 
discovered  and  presented  for  probate  prior 
to  such  payment.  Zeigler  v.  Storev,  17:  878, 
m  At).  S04.  Pa.  471.  (Annotated) 
17  l..R.A.(N.S.) 


Kntorccnient. 

!^le  under  execution  of  e<juitable  &.->- 
set  of  debtor  upon  deficiency  decr*« 
in  suit  for  foreclosure  of  mortgage, 
flee  Levy  and  Sozure,  1. 

4.  The  retention  of  mortgaged  prenii!<- 
for  one  year  after  foreclosure  by  the  tnort- 
gagee,  so  as  to  complete  the  foreeloeure  pro 
ceedings  under  the  statute,  is  not  estab- 
lished, as  matter  of  law,  where  the  occupa- 
tion was  by  one  of  the  mortgagors,  sn-: 
there  is  a  controversy  as  to  the  character 
of  such  occupation.  Frye  v.  Hubbell.  17: 
1197,  68  Atl.  326,  74  N.  H.  358. 

6.  In  a  suit  brought  to  foreclose  a  mort- 
gage after  the  deoaaae  of  the  mortgagor  ao-i 
the  appointment  of  an  administrator  of  hi* 
estate,  the  latter  is  not  a  proper  party  it>r 
the  purpose  of  establishing  the  liability  m 
the  estate  for  the  mortgage  indebtedne^* 
since  such  liability  is  enforceable  only  in 
the  proper  county  court.  Re  Haalin,  17: 
1189.  113  N.  W.  411,  133  Wia.  140. 
Redemption. 

6.  The  redemption  by  a  wife,  in  order 
to  protect  her  statutory  rights,  of  land  ot 
the  husband  sold  on  foreelosure  sale.  annuU 
the  sale,  and  the  title  thereto  will  pass  t ' 
one  to  whom  the  husband,  after  being  di 
Torced,  conveys  his  interest  in  the  premises: 
but  such  title  is  subject  to  a  lien  in  favor  u: 
the  wife  for  the  amount  she  pays  to  redeem 
with  interest,  less  the  net  value  of  the 
of  the  land  while  in  her  possession.  Kofp 
V.  Thele,  17:981,  116  N.  W.  472,  1(M  Minn 
267. 

MORTUARY  TABIiES. 

Admissilnlity  In  evidence,  see  Bridenee. 
17. 

MOTIOXS  AlffD  ORDERS. 

Order  striking  proposed  statement  from 
files  where  not  presented  in  time. 
see  Appeal  and  Error,  7. 

MOTIVE. 

Evidence  to  show,  see  Evidence.  41. 
Effect  of  motive  in  passage  of  law  on 
validity  thereof,  see  Statutes,  2. 

MUNICIPAIi  CORPORATIONS. 

Right  to  annex  territory  to  municipal- 
ity without  consent  of  all  the  own- 
ers, see  Constitutional  Law,  3,  4. 

Cancelation  for  mistake  of  contract 
with,  for  public  work,  see  Con- 
tracts, 24,  25. 

When  ordinance  is  superseded  hv  subse- 
quent statute  on  same  subject,  see 
Criminal  Law,  2. 

Extending  limits  of  municipality  alon^ 
turnpike  road,  and  removal  of  toll 
gates,  see  Eminent  Domain,  5.  6. 

What  constitutes  gaming  within  mean- 
ing of  ordinance,  see  Oamiog,  1. 

As  to  power  to  grade  streets,  see  High- 
ways, 6. 

Right  summarily  to  close  club  or 
ground  that  li(^uor  laws  are  being 
violated,  see  Injunction,  11,  IS;  In- 
toxicating Liquors,  2. 
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Validity  of  ordinance  providing  that 
acting  mayor  shall  be  entitled  to 
salary  of  mayor,  see  Oflkera. 

Sufficiency  of  complaint  for  violation  of 
ordinance  as  to  Sunday  labor,  see 
Pleading,  1. 

Power  of  municipality  to  make  vac- 
cination a  condition  precedent  to 
attending  public  schools,  see 
Schools. 

Ordinance  as  to  turning  off  of  water 
upon  failure  to  pay  rents,  see  Wa- 
ters, 9, 10. 

Statute  setting  aside  percentage  of 
liquor  license  fees  received  by,  for 
purpose  of  state  hospital  for  in- 
etoiates  as  a  tax  on  public  prop- 
erty, see  Taxes,  14. 

1.  An  ordinance  enacted  by  the  council 
of  a  city  of  the  first  class,  which  provides 
that  it  shall  take  effect  upon  publication  in 
book  form,  is  sufliciently  published  and  will 
take  effect,  where  it  is  issued  in  a  book 
printed  by  the  authority  of  the  city,  and  of 
which  more  than  fifty  copies  are  published 
MB  required  by  Kan.  Laws  1903,  ehap.  122, 
p.  240,  8  191,  declaring  that  the  issue  of 
that  number  of  copies  of  a  book  of  ordi- 
nances shall  be  deemed  a  publication.  Tope- 
ka  T.  Crawford,  17:  xi56»  96  Fac.  862,  — 
Kan.  — . 

2.  An  invalid  muniripal  ordinance  can- 
not be  validated  by  a  curative  act  of  the 
legislature.  McGillic  v.  Corby,  17:  1263,  95 
Pac.  1063,  —  Mont.  — . 

3.  An  ordinance  void  under  a  statute 
-pxistini^  at  the  time  of  its  enactment  is 
Tiot  validated  by  amendment  of  the  statute 
HO  that  it  might  be  validly  enacted  under 
the  amended  law.  McOillic  v.  Corby,  17: 
ia63,  95  Pac.  1063,  —  Mont.  — . 

4.  Charter  authority  to  enact  and  en- 
force all  locsl,  police,  sanitary,  and  other 
reflations  as  ao  not  conflict  with  general 
laws  empowers  a  municipality  to  require 
railroads  running  through  its  limits  to  adopt 
■such  precautions  as  to  speed  of  trains  cross- 
ing its  streets  as  may  be  needed  for  the 
safety  of  the  public.  Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  V.  Com.  17:  501,  104  S.  W.  771. 
—  Ky.  — .  (Annotated) 
lilabllity  for  damaKCS. 

Necessity  of  pleading  that  act  causing 
injury  to  one  suing  a  municipality 
was  in  exercise  of  its  governmental 
functions,  see  Pleading,  18. 

5.  The  operation  by  a  municipal  corpo- 
ration of  an  elevator  in  a  police  station  is 
part  of  its  governmental  duty,  for  neeligence 
in  which  it  is  not  liable  to  an  individual  in- 
jured thereby.  Wilcox  v.  Rochester,  17: 
741,  82  N.  E.  1119,  190  N.  Y.  137. 

(Annotated) 

MURDER. 

See  Homicide. 


MUTTTAIj  BKVEFIT  A8SOCIATIOX. 

See  Benevolent  Societies. 
IT  L.R.A,iN'.S.) 


MCTCAIi  INSURANCE  COMPANY. 
See  Insurance. 

NAME. 

SWect  of  mistake  in  middle  iiUtial  of 
name  in  publication  oi  summons, 
see  Writ  and  Process,  1, 2.  ■ 

NATIONAI<  BANKS. 
See  Banks,  1-3. 

NEGLIOKNCB.  ^ 

Of  carrier,  see  Carriers. 

As  to  measure  of  damages  for  negligent 
injury,  see  Damages. 

In  operation  of  elevator,  see  Elevators. 

Presumptions  and  burden  of  proof  as 
to,  see  Evidence. 

On  or  in  regard  to  highway,  see  High- 
ways. 6-11. 

As  to  negligent  homicide,  see  Homicide, 

Of  landlord,  see  Landlord  and  Tenant. 

Of  master,  see  Master  and  Servant. 

Violation  of  statute  forbidding  em- 
ployment of  children  under  certain 
age  as  negligence  per  ae,  see  Mas- 
ter and  Servant,  6. 

Of  municipal  corporations,  see  Munici- 
pal Corporations. 

Of  physician,  see  Phjrsicians  and  Sur- 
geons,  6,  7. 

As  to  proximate  cause  of  injury,  see 
Proximate  Cause. 

Of  railroad,  see  Railroads. 

As  question  for  jury,  see  Trial,  10. 

1.  The  rupture  of  an  artery  due  to  a 
muscular  contraction  in  attempting  to  avoid 
injury  from  an  article  which  falls  upon 
one's  umbrella  may  be  the  basis  of  a  re- 
covery against  the  one  responsible  for  the 
fall.  Philadelphia.  B.  &  W.  R.  Co.  t.  Mit- 
chell, 17:  974,  69  Atl.  422,  —  Md.  — . 

2.  The  owner  of  an  apartment  building, 
who  insists  on  his  janitcv's  compelling  the 
removal  of  his  relative  who  has  become  ill 
with  an  infectious  disease  while  temporarily 
in  the  janitor's  apartments,  is  not  liable  for 
aggravation  of  the  illness  due  to  the  excite- 
ment attending  the  removal,  where  the  pa- 
tient was  not  confined  to  bed,  and  there  is 
nothing  to  show  that  she  might  not,  with 
comparative  safety,  have  been  taken  home 
in  a  cab  or  hack,  or  that  he  had  any  knowl- 
edge as  to  her  pecuniary  ability  to  secure 
one,  or  that  he  might  have  inferred  that  ae- 
gravatton  of  the  disease  would  fi^llow  the 
removal.  Tucker  v.  Burt,  17:  510,  11!>  N.  W, 
722,  152  Mich.  68.  (Annotated) 

3.  In  an  action  for  damages  for  person- 
al injuries  alleged  to  have  been  inflicted  by 
the  negligence  of  another,  a  recovery  can  be 
had  for  such  consequences  only,  of  the  act 
complained  of,  as  ought  reasonably  and 
prolMLbly  to  have  been  anticipated  to  flow 
therefrom.  .Tohnston  v.  New  Omaha  Thom- 
son-Houston E.  L.  Co.  17:43s)  110  N.  W. 
711.  113  N.  W.  526,  —  Neb.  — . 

Collap»e  of  wharf. 

4.  The  owner  of  a  wharf  which  col- 
lapsed while  being  put  to  the  use  for 

Digitized  by  Google 


I36A 


NEGOTIABLE  INSTRfMENTS— KEW  TKIAI* 


which  it  wai  intended  is  responsible  in  dam- 
ages to  one  who  was  legitimately  upon  it 
at  the  time  aod  was  injured,  whether  pres- 
ent as  a  guest  or  as  a  visitor  of  the  lessee 
of  the  whfirf.  Cristadoro  t.  Von  Behren,  17: 
1161,  44  So.  862,  119  La.  1026.  (Annotated) 

Ijlabllltr  to  licensees  and  trespassers. 

6.  A  railroad  company  is  not  liable  to 
a  gamt  in  a  hotel  adjoining  its  property  for 
failure  to  light  or  guard  a  retaining  wall 
between  the  properties,  over  which  the  guest 
falls  while  wandering  about  the  hotel 
grounds  in  the  night  on  business  of  his  own. 
Watson  V.  Manttou  &  P.  P.  R.  Co.  17:  916, 
92  Pac.  17,  41  Colo.  138.  (Annotated) 

0.  A  police  officer  who  accompanies  an 
express  wagon,  to  protect  it  from  strilterB, 
to  a  building,  and  who,  upon  its  backing  up 
to  the  elevator  opening  to  receive  its  load, 
steps  into  the  opening  either  to  get  out  of 
the  way  of  those  loading  the  goods,  or  to 
protect  the  employees  of  the  express  com- 
pany in  taking  possession  of  them,  is  either 
a  trespasser  or  a  ^icensee,  to  whom  the  own- 
er of  the  building  owes  no  duty  except  to 
refrain  from  wilfully  or  wantonly  injuring 
him;  and  he  is  therefore  not  liable  for  the 
ofiicer's  death  by  falling  down  the  shaft, 
although  the  opening  is  unlighted  and  un- 
guard^,  and  the  elevator  not  at  the  opening. 
Casey  v.  Adams,  17:  776,  84  N.  E.  S33,  234 
III.  360. 

Injury  to  children. 

As  to  contributory  negligence  of  in- 
fants, see  infra,  11. 

7.  In  an  action  for  damages  for  per- 
Mnal  injuries  to  an  infant,  alleged  to  have 
been  caused  by  the  negligence  of  another, 
the  foundation  for  recovery,  if  there  is  any, 
is  not  the  tender  years  of  the  child,  bat 
tbe  culpable  negligence  of  the  defendant. 
■Tohnston  v.  Kew  Omaha  Thomson-Houston 
E.  L  Co.  17:  435,  no  N.  W.  711,  US  N.  W. 
626,  —  Neb.  — . 

8.  An  infant  injured  by  falling  down 
an  unguarded  elevator  shaft  in  a  wholesale 
grocery  store  is  not  entitled  to  recover  dam- 
ages therefor,  where  he  did  not  come  upon 
the  premises  by  invitation,  express  or  im- 
plied, of  the  owner,  who  is  not  shown  to 
have  been  under  any  obligation  to  protect 
him  from  injury.  Faurot  v.  Oklahoma 
Wholesale  Grocery  Co.  17:  138,  96  Pac  463, 
—  Okla.  — . 

Oontrlbntory  negligence. 

Of  passenger  in  riding  on  platform,  see 

Carriers,  3. 
Of  person  on  highway,  see  Highways, 

11. 

Of  servant,  see  Master  and  Servant,  18- 

20. 

Of  patient  aggravating  injury  caused  b^v 
physician's  negligence,  see  Physi- 
cians and  Surgeons,  7. 

Of  person  injured  on  or  near  railroad 
track,  see  Railroads,  6-8, 

As  question  for  jury,  see  Trial,  11.  12. 

9.  One  who  is  negligent  in  a  situation  of 
danger,  the  existence  and  nature  of  which 
he  knows,  is  not  entitled  to  recover  dam- 
ages for  an  injury  which  his  negligent  con- 
]7L.R.A.(N.S.) 


:  duct  invites,  because  such  injury  is  gmtn- 
than  he  anticipated.  Johnston  v.  Ni>ir 
Omaha  Thomscm-Houston  E.  It.  Co.  11:43^ 
110  N.  W.  711,  113  N.  W.  S2«,  —  Neb.  — 

10.  One  cannot  be  said  to  be  negtifrmt. 
as  matter  of  law,  because  in  a  moment  of 
peril  he  fails  to  use  the  best  means  of  es- 
cape. Di  Bari  v.  J.  W.  Bishop  Co.  17:  773, 
86  N.  E.  89,  109  Mass,  254. 

11.  An  ordinarily  bright  mnd  intelligeot 
boy,  twelve  yeus  old,  uviag  in  a  dty  m 
which  electric  light  uid  power  wires  are  in 
constant  use  on  nearly  all  of  the  pnnapal 
streets  and  highways,  who,  having  koovl 
edge  of  the  danger,  but  not  of  its  exteot. 
purposely  takes  hold  of  such  a  wire  in  or 
der  to  obtain  a  shock,  and  is  injured  therf- 
by,  is,  as  a  matter  of  law,  ^ilty  of  eon 
tributory  nesligence.  Johnston  v.  New  Onu- 
ha  Thomson^ouston  E.  L.  Co.  17:  435,  110 
N.  W.  711, 113  N.  W.  826,  —  Neb.  — . 

12.  A  guest  of  a  hotel  on  a  mountaiii 
top,  who,  for  a  purpose  of  his  own.  leam 
the  hotel  and  lighted  path  in  the  night,  and 
without  inquiring  as  to  conditions,  walk- 
some  distance  in  the  dark,  is  guilty  of  nepW 
gence  which  will  preclude  hia  recoverj-  :"r 
injuries  caused  by  falling  over  a  retaintnf 
wall.  Watson  v.  Manitou  A  P.  P.  B.  Co. 
17:  916,  92  Pac.  17,  41  Colo.  138. 
Imputed  ncKllgence. 

Imputing  to  bank  paying  forged  check. 
negUgence  of  other  banks  througli 
which  check  has  come,  see  Banks.  S. 

13.  An  owner  of  cotton  who  leaves  it 
with  a  compress  company  to  be  bailed  is 
nf>t  chargeable  with  the  latter's  nefrlictnce 
which,  combined  with  that  of  a  railroad 
company,  results  in  the  destruction  of  tn<' 
cotton  by  fire,  so  as  to  prevent  him  or  <hr 
insurer  of  the  cotton,  who  is  subrogated  t» 
his  rights,  from  holding  the  railroad  com- 
pany liable  for  the  loss.  Sea  Ins.  Go.  t> 
Vicksburg,  S.  ft  P.  R.  Co.  17:  935,  169  ¥fi. 
876,  86  C.  C.  A.  644.  (AnnoUted) 

Last  clear  chance. 

14.  The  doctrine  of  the  "last  clear 
chance"  is  inapplicable  where  a  girl  thirtpeo  | 
years  of  age  became  frightened  upon  being 
carried  past  her  destination,  and  stepped 
from  a  moving  street  car,  since  her  only 
negligent  act  was  in  stepping  from  the  car.  | 
after  which  no  act  of  ttie  condurtor  could 
have  prevented  the  injury  sustained  1^  her. 
Kruger  v.  Omaha  ft  C.  B.  Street  R.  Co.  17: 
loi,  114  N.  W.  671.  —  Neb.  — . 

NEGOTIABLE  INSTRrMBTNTS. 

See  Bills  and  Notes. 

NKGOTIABLE  INSTRUMENTS  LAW. 
See  Bills  and  Notes,  3.  4. 

NEWSPAPER. 

Contempt  of  court  by  publication  in. 
see  Contempt,  2. 

NEW  TRIAL. 

Granting  or  denying  motion  for.  «s 
flnal  order  from  which  appeal  lies, 
see  Appeal  and  Error,  1. 
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Necessity  of  filing  motion  for,  in  lower 
court  to  secure  review  of  equity 
ease,  see  Appeal  and  Error,  4. 

1.  A  new  trial  will  be  granted  in  a 
criminal  action,  where  the  trial  judge,  in  the 
absence  of  the  attorneys,  entered  the  jury 
room,  at  the  request  of  the  jurors,  after 
they  had  retired  to  deliberate  on  their  ver- 
dict, and  conversed  with  them  in  reference 
to  the  case,  whether  the  conversation  was 
prejudicial  to  the  accused  or  not.  State  v. 
Murphy,  17:  609,  115  N.  W.  84,  —  N.  D.  — . 

(Annotated) 

2.  A  new  trial  will  not  be  granted  be- 
cause of  the  erroneous  admission  of  evi- 
dence, where  the  record  aCBrmatively  shows 
that  the  error  was  not  prejudicial.  Kelly 
V.  Tyra,  17:  334.  N.  W.  760,  116  N.  W. 
636,  103  Minn.  176. 

NOISB. 

Damages  for  diminution  in  value  of 

groperty  because  of,  see  Eminent 
omain,  10. 
As  nuisance,  see  Nuisances,  2-4. 

NOXRESIDENTS. 

Effect  of  coming  into  state  to  atari 
running  of  iTmitationa  in  favor  of, 
see  Limitation  of  Actions,  16. 

NOTARY. 

Delivery  by  bank  of  check  to,  for  pro- 
test, see  Bills  and  Notes,  4. 

NOTXOE. 

To  carrier  of  loss,  see  Carriers,  10, 14. 

Of  infirmity  in  contract  to  purchaser 
of  eheck,  see  Checks,  2,  3;  Trial,  9. 

Of  claim  on  insurance  policy,  see  In- 
surance. 11-14. 

To  railroad  that  presence  of  persons  on 
track  may  be  reasonably  expected, 
see  Railroads,  2. 

A  purchaser  is  chargeable  with  no- 
tice of  a  tenant's  rights  when  the  latter  is 
in  the  actual  possession  of  the  real  estate 
at  the  time  it  is  sold.  Ogden  v.  Garrison, 
17:  1135.  117  N.  W.  714,  —  Neb.  — . 

mrtsANCKs. 

Injunction  against,  see  Injunction,  8. 

To  health  or  comfort. 

1.  It  cannot  be  said,  as  matter  of  law, 
that  a  stable  cannot  be  kept  in  the  resi- 
dence portion  of  a  large  city  in  nich  a  man- 
ner that  it  will  not  be  regarded  as  a  nui- 
sance. Oehler  v.  Levy,  17:  loas,  86  N.  E. 
271,  234  HI.  505.  (Annotated) 

2.  Maintaining  a  stable  In  a  state  of 
uncleanliness,  and  permitting  the  horses  to 
be  brought  in  in  the  night  and  the  drivers 
to  use  loud  and  profane  language  so  that  the 
sleep  of  occupants  of  neighboring  buildings 
is  disturbed  and  their  health  impaired,  is 
a  nuisance.  Oehler  v.  Levy,  17:  io»5,  85  N. 
E.  271,  234  III.  696. 

3.  Mere  increase  of  trains,  more  cars, 
and  heavier  engines  making  more  noise  and 
17L.RJ^.(N.S.) 


smoke,  upon  a  railroad  track  laid  in  a  pub- 
lic street,  docs  not  constitute  a  nuisance 
giving  an  abutting  property  owner  a  right 
to  damages.  S^ton  v.  Atlantic  C.  L.  R.  Co. 
17:  949.  61  8.  E.  466,  147  N.  C.  426. 

4.  The  operation  of  an  ice  plant  con- 
structed under  a  permit  from  the  municipnl 
authorities,  and  conducted  in  conformity 
with  the  requirements  of  the  city  ordinances 
relating  to  factories,  will  not  be  enjoined 
as  a  nuisance  at  the  suit  of  an  adjoining 
proprietor  who  made  no  opposition  to  the 
granting  of  the  permit,  where  the  machin- 
ery of  the  plant  makes  little  or  no  noise 
and  causes  no  vibration,  and  the  only  noise 
of  any  consequence  results  from  the  hand- 
Ling  of  large  ice  cans,  and  seems  to  be 

firactically  unavoidable.  Le  Blanc  v.  Or- 
eans  Ice  Mfg.  Co.  17:  287,  46  So.  226,  121 
La.  249.  (Annotated) 
Speed  of  trains. 

Evidence   in   action   against  railroad 
company  for  nuisance  in  manner  of 
running  trains,  see  Evidence,  42. 
6.  A  railnuid  company  is  guilty  of  a 
nuisance  In  runnihg  its  trains  across  a 
much-used  street  in  a  town,  wilfully,  habit- 
ually, and  for  an  unreasonable  length  of 
time,  at  such  an  unreasonable  and  unsafe 
rate  of  speed  as  to  endanger  the  lives  and 
safety  of  persons  using  the  crossing,  with- 
out customary  and  usual  warning  signals. 
Cincinnati,  N.  O.  A  T.  P.  R.  Co.  v.  Ccan. 
17:  561,  104  S.  W.  771,  —  Ky.  — . 

6.  A  railroad  company  which,  in  mn- 
ntng  trains  rapidly  over  a  street  crossing  in 
a  town,  gives  the  customary  statutory  sig- 
nals, and  maintains  a  watchman  at  the 
crossing  from  6  a.  h.  to  6  P.  M.,  relieves 
itself  from  the  charge  of  committing  a  nui- 
sance in  so  running  its  trains.  Cincinnati, 
N.  O.  &.  T.  P.  R.  Co.  V.  Com.  17:  561,  104  8. 
W.  771,  —  Ky.  — . 

Private  right  of  action. 

7.  An  owner  of  real  estate  abutting  on 
a  public  street  cannot  compel  the  removal 
of  an  obstruction  from  the  sidewalk  thereof 
which  is  not  shown  to  result  in  special  in- 
jury to  him.  Oehler  v.  Levy,  17:  loas,  85 
N.  E.  271,  234  III.  696. 

Defenses. 

8.  An  owner  of  real  estate  may  enjoin 
the  maintenance  of  a  nuisance  upon  ad- 
joining property,  although  it  existed  at  the 
time  he  purchased  his  property,  where  the 
nuisance  exists  in  a  section  of  a  growing 
citv  large^  devoted  to  residence  purposes. 
Oehler  v.  Levy,  17:  1025,  86  N.  E.  271,  234 
111.  606. 

NUNC  PRO  TUNC. 

Entry  of  judgment  nimo  pro  tuno,  He 
Judgment,  2. 

OBSTRUCTION. 

Of  waters,  Waters. 


OCCUPATION  TAX. 
See  License. 
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OFFICESlS. 

Of  oorporation,  see  Corporatiou. 
Injunction  against,  see  Injunction,  11, 

12. 

Ab  to  compensation  of  tax  eollectors, 

see  Tax  Collectors. 

1.  An  ordinance  providing  that  any  act- 
ing mayor  shall  be  entitled  to  the  salary  of 
the  mayor  is  void  undet  a  statute  providing 
for  an  acting  mayor,  and  entitling  an  acting 
mayor  who  shall  perform  the  duties  of  the 
mayor  for  a  period  longer  than  sixty  days 
to  the  mayor's  salary.  McQilHc  t.  Corl^, 
17:  ia63,  95  Pac.  1063,  —  Mont  — . 

2.  A  municipal  council  cannot  allow 
compensation  to  the  president  of  its  board 
for  services  rendered  as  acting  mayor,  which 
are  not  provided  for  by  statute  or  ordi- 
nance. McGillic  V.  Corby,  17:  1163,  95  Pac. 
1068,  —  Hont  — .  (Annotated) 

OFFSETS. 

See  Set-Off  and  Counterclaim* 

Dili. 

See  Mines. 

OPINIONS. 

See  Kvidence,  27-M. 

ORDINANOES. 

See  Municipal  Corporations. 

PARAMOUR. 

Presumption  of  nndiie  influence  in  case 
of  will  in  favor  of,  see  Evidence,  6. 

PARENT  AND  CHILD. 

Damages  for  negligent  killing  of  chil- 
dren on  railrmd  track,  see  Dam- 
ages, 16. 

Validity  of  sUtute  forbidding  child 
labor,  see  Infants,  1. 

PAROL  EVIDENCE. 
See  Evidence,  18-26. 

PARTIES. 

Raising  question  of  want  of  necessary 
parties  for  first  time  on  petition 
tor  rehearing,  see  Appeal  and  Er- 
ror, 19. 

Action  or  suit  by  or  against  foreign 
corporation,  see  Corporations.  7,  8. 

Estoppel  to  set  up  defect  for  lack  of 
proper  parties,  see  Estoppel,  4. 

Sufficiency  of  deed  of  trust  to  pass  in- 
terest of  minors  in  land  where  they 
were  not  parties  thereto,  see  In- 
fants, 2. 

Parties  plaintiff. 

Right  of  nonresident  alien  to  maintain 
action  for  negligent  killing,  see 
Death. 

1.  One  having  no  longer  an  interest  in 
the  performance  of  a  contract  by  a  railroad 
company  to  establish  a  station  and  stop 
trains  at  a  certain  place  cannot  maintain  a 
bill  to  compel  it  to  do  so.  Herzog  v.  Atchi- 
son, T.  &,  S.  F.  R.  Co.  17:  428,  95  Pac.  898, 
163  Cal.  496. 
17  L.R.A.(N.S.) 


2.  The  holder  of  a  prtMuiaacny  note 
payable  to  another  or  order,  and  uAindorsed 
18  the  real  party  in  interest,  withia  the 
meaning  of  N.  D.  Rev.  Code  1905.  |  I>d07. 
and  may  sue  theretm,  where  the  considera- 
tion for  the  note  passed  solely  between  the 
holder  and  the  maker,  and  the  note  was 
given  to  another  person  solely  for  the  bene- 
fit of  the  present  header.  American  SmU 
Fountain  Co.  v.  Hogue,  17:  1113,  116  N.  W. 
339,  —  N.  D.  — .  (Annotated! 

3.  Persons  furnishing  labor  and  mate- 
rial to  a  contractor  for  a  county'  buildin* 
who  has  agreed  to  pay  all  claims  for  ma- 
terial furnished  and  labor  performed,  and 
has  given  bond  conditioned  to  pay  such 
claims,  may  maintain  actions  on  the  bond. 
United  States  Gypsum  Co.  v.  tileaacM.  17: 
900,  116  N.  W.  238,  —  Wis.  — . 

Parties  defendant. 

Proper  parties  defendant  in  suit  to 
foreclose  mortgage,  see  Mortgage.  .1. 

4.  Members  of  an  unincorporated  labor 
union  who  are  too  numerous  to  be  made  in- 
dividually parties  to  a  suit  to  enjoin  a 
strike  may  be  brought  before  the  court  by 
joining  as  parties  defendant  persons  vbn 
are  and  who  are  allu;ed  to  be  proper  repre- 
sentatives of  the  cuLss,  describing  it,  to 
which  the  members  belong.  Reynolds  v.  Da- 
vis, 17:  16ft,  84  N.  E.  457,  196  Mass.  294. 

5.  Unincorporated  labor  unicnu  are  not 
proper  parties  to  a  suit  to  enjoin  a  strike 
fay  their  members.   Reynolds  v.  Davis,  17: 
169,  84  N.  E.  457,  198  Mass.  294. 
Joinder. 

6.  The  receivers  of  a  railroad  company 
who  are  jointly  and  severally  liable  for  a 
personal  injury  caused  by  the  ncffli^nn- 
of  themselves  and  another  company  may  be 
joined  with  the  latter  in  an  action  by  tht 
injured  person  for  the  damages.  Tandnip 
T.  Sampsell,  17:  859,  86  N.  E.  331.  234  III. 
526. 

PARTITION. 

Judgment  in  partition  suit  estaMiith 
ing  existence  of  superior  title  a- 
breach  of  covenant  by  vendor,  set 
Covenants  and  Conditions.  2. 
Contracts  for  sale  of  land  secured  by 
referee  appointed  to  sell  lands  for 
|urtition  as  real  estate,  see  Taxe$. 

Taxation  of  contracts  for  sale  in  haml- 
of  referee  appointed  to  sell  real 
estate  for  partition,  see  Taxes.  6. 

PARTNERSHIP. 

As  to  bankruptf^,  see  Bankruptcr.  3-9. 
11. 

1.  A  member  of  a  commercial  partner- 
ship can  bind  it  by  signing  its  name  to  a 
promissory  note  under  seal,  in  the  cour<i> 
of  the  business  of  the  partnership,  under 
Ga.  Civ.  Code  189S,  H  2643,  2661,  pioridinf! 
that  every  partner  has  a  ri^t  to  contract 
or  otherwise  bind  the  firm  in  matters  con- 
nected with  its  business,  and  to  execute 
any  writing  or  bond  in  tlie  course  of  the 
business,  and  that  alU,the  partners  are 
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bound  hj  the  acts  of  any  one  within  the 
legitimate  biuineaa  of  the  partnership,  un- 
til dissolution,  or  the  commencement  of  le- 
fjfal  process  for  that  purpose,  or  express  no- 
tice of  dissent  to  the  person  about  to  be 
contracted  with.  Merchants'  &,  F.  Bank  v. 
.Tohnston,  17:  &Sg,  61  S.  E.  543,  130  Ga.  661. 

(Annotated) 

2.  If  an  agent,  at  the  instance  and  in 
the  presence  ofa  member  of  a  partnership, 
signs  the  name  of  the  partnership  to  a  prom- 
issory  note  under  seal,  the  note  thus  exe- 
cuted  has  the  same  legal  efTeet  as  if  the 
partner  bad  performed  the  physical  act  of 
aiding  it.  Merchants'  t  F.  Bank  v.  John- 
ston, 37:  9O9,  61  8.  E.  543,  130  Ga.  661. 

IjUkblllty  of  partners. 

Assumption  of  debts  of  insolvent  part- 
nership by  partner  as  considera- 
tion for  conveyance  of  interest  in 
partnership  property,  see  Con- 
tracts, 2. 

8.  Before  the  property  of  an  insolvent 
partnership  is  placed  in  cuatodia  l€gi*,  it  is 
not  held  In  trust  for  the  partnership  cred- 
itors, and  they  have  no  lien  upon  it.  Sar- 
gent V.  Blake,  17:  1040^  160  Fed.  57*  — 
C.  C.  A.  — . 

4.  The  assumption  of  payment  of  part- 
nership debts  hy  one  partner,  in  considera- 
tion of  an  absolute  conveyance  of  the  part- 
nership property  to  him  by  the  other,  cre- 
ates no  trust  in,  and  fastens  no  lien  upon, 
the  property  tbus  conveyed,  in  favor  of  the 
partnership  creditors,  prior  to  Mij  request 
for  the  interposition  of  a  eourt  to  admiiiis- 
ter  ihe  partaership  proper^.  Saigent  v. 
Blake,  17:  Z040,  160  Fed.  67,  —  C.  C.  A.  — . 
Rights  as  to  each  other. 

6.  One  member  of  a  partnership  which 
conducted  a  lo^ng  business  is  not,  in  the 
absence  of  an  agreement  to  that  effect,  en- 
titled to  a  greater  share  of  the  partnership 
earnings  than  the  other  by  reason  of  the 
fact  that  the  latter  was  frequently  away 
from  the  field  of  operations,  and,  in  conse- 
quence, the  former  did  the  greater  amount 
of  the  work  in  connection  with  the  Arm's 
business.  Williams  v.  Pederaen,  17:  384,  92 
Pac.  287,  47  Wash.  472.  (Annotated) 

PASSKNGITR  OAKBIERS. 
See  Carriers. 

PATENTS. 

Duty  ol  one  other  Utan  original  pat- 
entee making  repair  parts  for  ma- 
chine, patent  on  which  aa«  ex- 

!»ind,  to  indicate  thereon  their  or- 
gin,  see  Unfair  Competition. 

PATROIi. 

Injunction  gainst  maintenance  of,  see 
Injunction,  7. 

PATMK77T. 

Presumption  that  stranger  paying  note 
takes  as  a  purchaser,  see  Bills  and 
Notes,  7. 

Part  payment  of  debt  as  consideration 
for  release  of  whole,  see  Contracts, 
6-7. 
17LJLA.(N.S.) 


Presumption  of,  see  Evidence,  0. 

Presumption  as  to  how  payment  is  to 
be  applied,  see  Evidence,  ID. 

Necessity  of  demand  of,  to  start  limita- 
tions against  liability  for  open 
bank  account,  see  Limitation  of  Ac- 
tions, 8. 

Sufficiency  of  payment  of  mortgage  to 
administrator  of  mortgagee,  where 
will  is  afterwards  discovered  and 
executor  appointed  in  other  county, 
see  Mortgage,  3. 

Effect  of  extension  of  time  for  payment 
of  note  to  release  surety,  see  Prin- 
cipal and  Surety. 

The  assumption  by  an  agent  of  a  debt 
due  from  a  third  person  to  the  agent's  prin- 
cipal does  not  constitute  payment,  when 
the  agent's  act  is  not  authorized  or  ratified 
by  the  prinapal.  Piano  Mfg.  Co.  v.  Doylc^ 
17:  606, 116  N.  W.  520,  —  N.  D.  — . 

(Annotated) 

PENAi/ry. 

Penalizing  resistance  by  judicial  inter- 
ference to  prevent  enforcement  of 
law,  see  Constitutional  Law,  14. 

PEIRFORMANCE. 

Of  contracts,  see  Contracts,  15-20. 

PEBPEXriTIES. 

1.  A  bequest  of  a  life  estate  for  the 
benefit  of  a  testator's  daughter,  with  re- 
mainder to  her  children,  under  conditions 
rendering  the  remainder  Toid  under  the  rule 
against^rpetuities,  may  be  upheld.  Quin- 
lan  V.  Wickman,  17:  ai6,  84  N.  E.  38,  233 
III.  30. 

2.  A  bequest  to  take  effect  in  the  alter- 
native at  the  death  of  the  first  taker  with- 
out children,  which  is  lawful,  or  at  the  death 
of  all  her  children  without  reaching  the  age 
of  thirty  years,  which  is  void  as  a  perpe- 
tuity, will  take  eflTect  or  not,  according  to  the 
event,  so  that  it  will  take  effect  in  case  of 
the  death  of  the  life  tenant  without  chil- 
dren, but  not  otherwise.  Quinlan  v.  Wick- 
man, 17:  S16,  84  N.  E.  38,  233  111.  30. 

3.  A  bequest  in  trust  for  the  benefit  of 
testator's  daughter  during  life,  and  to  dis- 
tribute the  remainder  among  her  children 
when  the  youngest  reaches  the  age  of  thirty 
years,  violates  the  rule  against  perpetuitie!i 
where  there  is  a  possibility  of  the  distribu- 
tion being  delayed  more  than  twenty-one 
years  after  the  death  of  the  daughter.  Quin- 
lan v.  Wickman,  17:  ai6,  84  N.  E.  38,  233 
lU.  89. 

PHYSICIANS  AND  SURGEONS. 

Necessity  of  proving  that  woman  had 
become  quick,  in  prosecution  for 
abortion,  see  Abortion. 

Mandamus  to  compel  medical  college  to 
issue  diphmna,  see  Appeal  and  Er- 
ror, II;  Mandamus. 

Biffht  to  practice. 

Judicial  interference  with  act  of  board 
of  health  In  revoking  license,  see 
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Opinion  evidence  as  to  what  constitutei 
practising  medicine,  see  Evidence,  33. 

Right  to  jury  in  action  to  revoke  li- 
cense of,  see  Jury. 

SufDeieney  of  cmnplaint  for  revoca- 
tion of  license  of  physician,  see 
Pleading,  16. 

1.  In  an  action  under  a  complaint  filed 
before  the  state  board  of  health  for  the  pur- 
pose of  procuring  an  order  revoking  the  li- 
cense of  a  physician,  it  is  not  necessary  that 
the  proceedings  should  be  conducted  with 
that  degree  of  exactness  which  is  req[uired 
upon  a  trial  for  a  criminal  offense,  in  an  or- 
dinary tribunal  of  justice.  Hunk  t.  Frink, 
17:  439,  116  N.  W.  626,  —  Neb.  —. 

2.  A  trial  and  conviction  in  a  court  of 
competent  jurisdiction  is  not  a  condition 
precedent  to  a  proceeding  by  the  state  board 
of  health  against  a  physican  to  revoke  his 
license  for  any  of  the  causes  provided  by 
statute.  Munk  v.  Frink,  17:  439,  116  N.  W. 
525,  —  Neb.  — . 

3.  The  findings  of  the  state  board  of 
health  as  to  the  sufflcienOT  of  the  evidence  to 
sustain  the  charges  made  against  a  physi- 
cian, the  revocation  of  whose  license  is 
sought,  will  be  upheld,  unless  it  appears 
that  there  is  no  evidence  to  sustain  them, 
where  the  board  took  testimony  and  gave  the 
respondent  full  opportunity  to  appear,  in 
person  or  by  counsel,  to  cross-examine 
the  witnesses  against  him,  and  to  introduce 
testimony  in  his  own  belialf,  and  has  passed 
upon  the  sufficiency  of  evidence  so  taken. 
Munk  T.  Frink,  17:  439,  IIS  K.  W.  S25,  — 
Neb.  — . 

4.  A  person  without  license  may  be 
found  guilty  of  violating  the  statute  requir- 
ing a  license  to  practise  medicine  who  prac- 
tises midwifery  making  use  of  the  instru- 
ment usually  employed  for  that  purpose, 
and  of  certain  printed  formulas  for  condi- 
tions encountered  in  the  practice.  Com.  v. 
Pom,  17:  94,  82  N.  E.  31,  196  Mass.  326. 

(Annotated) 

6.  No  constitutional  rights  are  in- 
fringed by  including  midwifery  in  the  pro- 
visions of  a  statute  requiring  a  license  to 
practise  medicine.  Com.  v.  Pom,  17:  94,  82 
N.  E.  31,  196  Mass.  326. 
Uablllty  for  Injuries. 

6.  The  use  by  a  physician  of  the  X- 
ray  in  the  treatment  of  a  patient  of  the  ef- 
fect of  which  he  is  ignorant,  may  be  found 
by  the  jury  to  be  negligence  per  se.  Sauers 
T.  Smits,  17:  Z94^  06  Pac.  1087,  4B  Wash. 
657. 

7.  A  physician  is  not  relieved  from  li- 
ability for  burning  a  patient  by  the  use  of 
the  X-ray  by  the  fact  that  she  quit  his 
treatment  before  he  wh«  willing  she  should 
do  so,  or  that  she  neglected  to  follow  in- 
structions as  to  the  use  and  care  of  the 
affected  part.  Sauers  v.  Smits,  17:  1242,  96 
Pac.  1097,  49  Wash.  657.  (AnnoUted) 

PICKETING. 

Injunction  against,  see  Injunction,  7. 

IT  L.R.A.(N.S.) 


PLAT. 

Dedication  by,  see  Dediemtton,  S. 
Sufficiency  of  plat  in  condeBnMtigijn 
eeedingt,  see  ElmiDent  Doaiia  I 

PIVEADINO. 

Right  of  appellate  court  to  eoosidam 
^inal  petition  when  not  preMTDc 
m  record  and  no  motion  to  itni* 
out  amended  petition  is  nude,  h 
Appeal  and  Error,  5. 

Variance  between  pleading  and  prtKC 
see  Evidence,  66. 

Definltenesfl ;  partlcniarltj'. 

1.  A  complaint  for  the  TiolatioD  of  1 
municipal  ordinance  relating  to  SundsT  a 
bor  is  sufficiently  specific  as  to  time,  «*:--- 
it  allies  that  the  offense  waa  committed  ->: 
the  first  day  of  the  week,  commonly  al'-. 
Sunday,  in  a  certain  niontb  and  year.  It- 
peka  T.  Crawford,  17: 1156,  90  T»e.  862.  - 
Kan.  — . 

ConclDSions. 

2.  An  allegation  that  it  was  the  dntr  d 
a  servant  to  do  certain  acta  is  not  saffiein'. 
in  an  action  to  recover  for  the  death  of  1 
coaervant  for  failure  to  perform  tlm. 
which  does  not  show  how  it  became  his  duti 
to  perform  them.  Chicago,  I.  Jt  Jj.  R.  Co- 
Barker,  17:  54a,  83  N.  E.  369,  169  Ind.  670. 
Dnpltclty. 

3.  A  clause  in  a  declaration  in  assnnp- 
sit  on  a  promissory  note,  "whereby  he  pn»i 
ised  and  i^reed  for  a  valuable  considm- 
tion  ...  to  pay,"  is  a  suflScient  avernwBt 
of  a  promise,  and  is  not  merely  descnpl'^r 
of  the  note,  but  is  affirmative  auid  narra- 
tive, as  well  as  descriptive,  and,  althoucii 
performing  a  double  function,  does  not  sub- 
ject the  count  to  the  rule  against  duplidt;. 
Acme  Food  Co.  v.  Older,  17:  807,  61  S.  E.  2% 
—  W.  Va.  — . 

Deolaratlon  or  fMimpUliit. 

Sufficiency  of  allegations  in  hearing  te- 
fore  state  )K>ard  of  health,  cf 
charges  against  physician  for  pro- 
curing abortion,  see  Abortion. 

4.  Insufficiency  of  assets  to  pay  the  Ut 
bilities  of  the  bankrupt  estate  need  be  m\- 
leged  in  an  action  brought  by  a  trustee  in 
bankruptcy,  only  when  he  seeks  to  avofif 
preference  or  fraudulent  conveyance  idi^' 
by  the  bankrupt.  Drew  v.  Myers,  17:  JSfc 
116  N.  W.  781,  —  Neb.  — . 

5.  A  trustee  in  bankruptcy  who  see^ 
to  recover  the  proper^  of  the  bankrupt  in 
an  action  which  the  bankrupt  might  haT« 
prosecuted  but  for  the  intervention  of  ttif 
bankruptcy  is  not  required  to  allege  tfait  br 
has  not  sufficient  assets  of  the  estate  in  bi* 
hands  to  pay  the  liabilities  therof .  Drew  t. 
Myers,  17:  350,  116  N.  W.  781,  —  Neb. 

(Annotated) 

6.  A  bill  for  specific  performance  of  » 
contract  to  establish  a  railway  station  aixl 
stop  trains  at  a  certain  place  must  sll^ 
that  performance  will  not  be  detrimental  to 
the  interests  of  the  public,  or  impose  great 
burdens  with  no  corresponding  advantige* 
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lerzog  V.  Atchison,  T.  &  S.  F.  R.  Co.  17:  438, 
>5  Pac.  898,  153  Cal.  496. 

7.  In  declaring  on  a  promissory  note  in 
in  action  of  debt,  it  is  a  sufficient  affirma- 
tion of  title,  in  the  absence  of  an  indorse- 
ment, to  allef^  that  the  defendant  promised 
by  the  instrament  to  pay  the  amount  named 
therein  to  the  plaintiff.  Boyd  v.  Bee  be, 
17:  660,  61  8.  K  304,  —  W.  Va.  — . 

8.  The  presumption  of  continuance  of 
Facts  once  Rhown  to  exist  does  not  apply  to 
an  allofifation  in  a  bill  of  ownership  of  land 
at  a.  certain  place  at  a  time  twenty  years 
before  the  bili  was  filed,  so  as  to  render 
the  allegation  a  sufTicient  statement  of  pres- 
ent ownership,    Herzog  v.  Atchison,  T.  & 

F.  R.  Co.  17:  428,  86  Pac.  898,  153  Cal. 
406. 

0.  A  common  indehitatua  count  for 
good 8  bargained  and  sold  is  appropriate  in 
an  action  to  recover  tbe  purchase  price  of 
goods  completely  sold  so  as  to  pass  the  title, 
hut  not  detivered.  Aeme  Food  Co.  t.  Old- 
er, 17:  807,  61  S.  E.  235,  —  W.  Va.  — . 

10.  The  statutory  duty  of  a  railway  com- 
pany  to  display  a  light  upon  the  switch 
target  when  the  day  is  "dark  and  foggy"  is 
not  charged  by  allegations  that  the  weather 
was  cold,  the  air  filled  with  fiying  frost, 
that  the  railroad  company  well  knew  that 
the  day  was  dark  and  hazy,  and  that  it  was 
impossible  for  an  engineer  injured  by  run- 
ninft  into  an  open  switch  to  see  but  a  short 
distance  along  tiie  track  ahead  of  the  en- 
gine. Chicago,  I.  &,  L.  R.  Co.  v.  Barker, 
17:  54a,  83  N.  E.  339,  169  Ind.  870. 

11.  A  single  paragraph  of  complaint,  in 
an  action  for  death  of  an  engineer  by  run- 
ning into  an  open  switch,  is  inauflictent 
which  alleges  that  the  engineer  could  not 
see  the  target  because  of  ice  on  the  cab  win- 
dows ;  and  that  the  railroad  company 
was  negligent  in  permitting  the  color  of 
the  target  to  become  obacnred  hy  a  coating 
of  iee.  Chicago,  I.  &  L.  R.  Co.  t.  Barker, 
17:  54^,  83  N.  E.  369,  169  IncL  670. 

12.  Liability  of  a  railroad  company  for 
death  of  an  engineer  whose  engine  ran  into 
an  open  switch  is  not  charged  by  allega- 
tions of  negligence  in  failing  to  provide 
double  windows  to  prevent  the  accumulation 
of  frost  thereon,  with  nothing  to  show  that 
the  engineer  attempted  to  use  the  windows 
to  learn  the  condition  of  the  switch,  or  that 
he  would  have  seen  the  switch  had  the  win- 
dows been  double,  or  that  he  was  ignorant 
of  the  fact  that  the  frost  would  accumulate 
on  single  windows,  or  that  he  did  not  as- 
Hiime  the  risk.  Chicago.  I.  A  L.  R.  Co.  v. 
Barker,  17:  542,  83  \.  E.  369,  169  Ind.  670. 

13.  In  an  action  against  a  railroad  com- 
pany for  the  death  of  an  engineer  by  run- 
ning into  an  open  switch,  based  on  the  neg- 
lif^encct  of  the  railroad  company  in  placing 
iin  obstruction  between  the  switch  and  a 
it'tnaphore,  which  m^^-ented  the  one  in 
charge  of  it  from  seeing  that  the  switch  was 
open,  and  signaling  the  train,  the  complaint 
is  instiflicient  if  it  is  not  shown  that  such 
person  could  have  seen  the  switch  in  the 
17L.R.A.(N.S.)  86 


absence  of  the  obstruction,  or,  ea  cept  by 
inference,  that  there  was  a  signal  available 
to  warn  the  engineer.  Chicago,  I.  &  L.  R. 
Co.  r.  Barker,  17:  543.  83  X.  E.  369,  169  Ind. 
670. 

14.  A  cause  of  action  against  a  railroad 
company  for  the  death  of  ito  engineer  is  not 
dtated  by  an  allegation  that  it  negligently 
permitted  a  switch  to  be  left  open  so  as  to 
carry  decedent's  train  from  the  main  track 
onto  a  siding,  since  the  closing  of  the  switch 
is  not  part  of  the  master's  duty.  Chicago, 
I.  4  L.  R.  Co.  V.  Barker,  17:  549,  83  N.  E. 
360.  160  Ind.  670. 

15.  The  duty  of  one  in  charge  of  a  sema- 

E'  ore  to  determine  the  condition  of  a  near- 
switch  cannot  he  inferred  from  allega- 
ms  that  it  was  his  duty  to  manage  and 
control  the  semaphore,  and  communicate  to 
persons  operating  trains  whether  the  track 
was  in  good  condition  and  safe  to  proceed, 
and  whether  the  switch  was  open  or  closed. 
Chicago,  1.  &  L.  R.  Co.  v.  Barker,  17:  542,  83 
N.  E.  3fi0,  169  Ind.  670. 

16.  A  complaint  filed  before  the  ntato 
board  of  health  for  the  purpose  of  procur- 
ing an  order  revoking  the  license  of  a  phy- 
sician is  sufllcient  if  it  informs  the  accused 
not  only  of  the  nature  of  the  wrong  laid  to 
his  charge,  but  of  the  particular  instance  of 
its  alleged  perpetration.  Munk  t.  Frink, 
17:  439,  116  N.  W.  525.  —  Neb.  — . 
Pleas  and  answers. 

17.  Noncompliance  by  the  shipper  with 
a  provision  in  a  bill  of  lading  relieving  the 
carrier  from  liability  for  injury  to  property 
during  transportation  if  the  malcing  of 
claim  is  delayed  more  than  thirty  days  after 
delivety  of  the  property  is  a  matter  of  de- 
fense which  will  be  waived  by  failure  to 
plead  it.  Hove  v.  Pennsylvania  R.  Co.  17: 
641,  83  N.  E.  586,  191  X.  Y.  lOl.(Annotated) 

18.  That  the  act  causii^  the  injury  to 
one  puing  a  municipal  corporation  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
its  negligence  was  a  part  of  its  govermental 
function  is  merely  a  legal  objection  to  the 
right  to  recover,  which  it-  is  not  necessary 
to  plead.  Wilcox  v.  Rochester,  17:  741,  ^ 
N.  E.  1119,  190  N.  Y.  137. 

19.  A  plea  meager  in  its  statement  of 
facts,  to  which  no  exception  is  made,  may 
be  suflScient  to  require  the  court  to  submit 
to  the  jury  the  issue  sought  to  be  raised  ^^ 
it.  Kampmann  v.  Rothwell,  17:  758,  109  S. 
W.  1089,  —  Tex.  — . 

20.  Breach  of  a  warranty,  in  an  appli- 
cation for  insurance,  that  applicant  never 
had  broncliitis,  is  not  pleaded  by  averring 
breach  of  other  warranties  of  freedom  from 
bodily  infirmities  and  soundness  of  physic- 
al condition.  French  v.  Fidelity  ft  C.  Co. 
17:  loii,  116  N.  W.  869,  —  Wis.  — . 
Reply. 

21.  Defendant  is  not  entitled  to  judgment 
for  failure  of  plaintiff  to  reply  to  a  de- 
fense set  out  in  the  answer,  if  the  defense 
is  not  sufficient  in  law  to  defeat  the  ac- 
tion. Ferrara  v.  Auric  Min.  Co.  17:  9O4, 
93  Pac.  952,  —  Colo.  — .  . 
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Demnrrer. 

Effect  of  failure  to  demur  to  declaration 
showing  that  action  is  abated  on 
Tight  to  remove  or  dismiBs,  bm 
AbatemeDt  and  Reirival,  1. 
Sufficiency  of  exception  aa  to  overmling 
demurrer,  see  Appeal  and  Error,  10. 
Waiver  of  error  in  overruling  demurrer, 
Bee  Appeal  and  Error,  21. 
22.  A  demurrer  on  the  ground  that  the 
action  is  barred  by  the  statute  of  limita- 
tfons  is  not  good  unless  the  complaint  af- 
bmatively  shows  that  fact.  Corea  Hig- 
uera,  17:  1018,  9G  Pae.  882,  168  Oal.  461. 

28.  Whether  or  not  It  would  be  reason- 
able to  require  a  railroad  company  to  run 
trains  over  the  abandoned  route  after  change 
of  its  location  is  a  question  for  the  deter- 
mination of  the  court,  and  an  all^tioa  of 
reasonableness  in  the  complaint  is  not  ad- 
mitted by  a  demurrer.  Whalen  v.  Baltimore 
A  0.  R.  Co.  17:  130, 69  Atl.  300,  —  Md.  — . 

PliEDOE  AND  GOIjIiATERAL  SECIT- 
BITY. 

By  married  woman,  see  Husband  and 

Wife,  4. 

Property  pledged  as  collateral  for  a 
note  will  be  released  under  the  same  cir- 
cumstances that  a  sure^  personally  bound 
would  be.  Daviess  County_Bank  ft  T.  Oo. 
V.  Wright,  17:  iiaa,  110  S.  W.  361,  —  Ky.  — . 

POIiICE  POWER. 

As  justifying  extension  of  municipality 
limits  along  toll  road,  and  removal 
of  tollgates,  see  Eminent  Domain.  6. 

Tax  on  dogs  lor  promotion  of  sheep  in- 
dustry aa  ponce  measure,  see  Taxes, 
2. 

Bee  also  Constitutional  Law,  16-24; 
Courts,  6. 

POSSESSION. 

Presumption  from  long-ocmtinued  pos- 
session of  property,  see  Evidenoe,  B. 
Of  tenant  as  notice  to  purchaser  of  his 
rights,  see  Notice. 

PBEFERENOSIS. 

See  Bankruptcy,  10-12;  Traudnlent 
ConveyBnees;  Inaolveniy. 

PBEJVDIOIAIt  ERROR. 

See  Appeal  and  Error,  24-20. 

PRESCRIPTION. 

Prescriptive  right  fbr  artifleiftl  condi- 
tion of  water  maintained,  see  Wa- 
ters, 8. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error,  12. 
Of  acceptance  of  check,  see  Bills  and 

Notes.  3,  4. 
Generally,  see  Evidence,  1-12. 
Sufficiency  of  evidence  to  Justify  pre- 
sumption of  guilt,  see  Evidence,  66. 
17  L.R.A.(N.S.) 


Sufficiency  of  all^tstion  of  owwrdiip 
of  land  at  time  twenty  yemn  before 
bill  was  filed  to  raise  prcsnmptkm 
of  present  ownership,  see  PIcsdiag. 
8. 


PRINCIPAL  AND  AGENT. 

Ri^t  of  agent  to  net  for  hotb  jmrtnt 
in  making  ctmtraet  requiriiig  ex- 
eretse  of  discretion,  see  OontraeU. 

U. 

Embezzlement  by  agent,  see  Embezzle- 
ment. 

Proof  that  agent  in  ehai^  of  ratlroad 
station  was  also  agent  of  tele^rmpk 
company,  see  Evidence.  50. 
As  to  insurance  agents,  see  Insurance- 
Signature  to  partnership  note  by  ageo: 
in  presence  of  one   partner,  t» 
Partnership,  2. 
Assumption  by  agent  of  debt  due  from 
third  person  to  principal  aa  a  pay- 
ment of  the  debt,  see  Payment. 

1,  A  manufacturer  of  a  beverajre.  whof 
agent,  to  make  a  sale,  represente  that  it  i:^ 
nonalcoholic  and  not  subject  to  license  tax. 
and  binds  his  employer  to  make  good  any 
sum  which  the  purchaser  is  required  to  pay 
because  of  its  alcoholic  nature,  must  all<'w 
on  the  purduae  price  the  amount  paid  b> 
the  purchaser  as  a  tax  because  the  berera^ 
proves  to  be  alcoholic.  Haynor  tAtg.  Co.  \. 
Davis,  17:  Z93,  61  8.  E.  64.  147  N.  C.  2S7. 

2.  A  mannfiMsturer  of  a  beverage  is  re- 
sponsible for  the  fraudulent  representation» 
of  his  agent,  to  secure  a  merchant  to  handl-' 
it,  that  it  is  not  alcoholic.  Haynor  Mfg. 
Co.  V.  Davis,  17:  193,  61  S.  £.  M,  147  N.  C 
267. 

PRINCIPAL  AND  SURETY. 

liability  of  sureties  who  place  their 
names  on  face  of  note  aa  makers, 
see  Bills  and  Notes,  5. 

Necessity  of  consideration  to  support 
agrennent  to  indemnify  surety  on 
note  against  loss,  see  Contracts.  1. 

Parol  evidence  to  show  intention  of 
sureties  on  directors*  bond,  see  Evi- 
dence, 19. 

Right  of  married  woman  to  become 
surety,  see  Husband  and  Wife.  S,  4. 

1.  Securing  payment  of  a  year's  inter- 
est from  the  administrator  of  the  maker  of 
an  overdue  note  for  the  purpose  of  indi- 
cating to  the  bank  customers  that  the  paper 
is  still  alive,  and  placing  on  the  note  an  in- 
dorsement of  eztrasion  for  a  year,  are  not 
sufficient  to  establish  a  binding  contract  to 
extend  for  such  time,  which  will  relrase 
sureties  on  the  paper.  Daviess  County  Bank 
4  T.  Co.  V.  Wright,  17:  iiaa,  110  S.  W.  361, 
-  Ky. 

2.  An  administrator  has  no  authority 
to  enter  into  a  binding  contract  for  the  ex- 
tension of  time  on  a  note  executed  by  his 
intestate,  so  as  to  release  sureties  thereon. 
Daviess  County  Bank  &  T.  Co.  v.  Wright. 
17:  tiia,  110  S.  W.  861,  — Ky.  — . 
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PRIOR  APPROPRIATION. 
See  Waters. 

PRIOXUTT. 

Aa  between  mortgase  and  other  elaims, 

see  Mortgage,  Y. 

PRIVATE  WAV. 
Bee  Easements. 

ntlVIIiEGE. 

Taxation  of  oil  or  gas  privilege,  see 

Taxes,  3,  7,  15. 
Taxation  of  privilege  to  take  turpentine 

from  standing  trees,  see  Taxea»  4. 

PRIVIIiEGED  COaCMVIflCATIONS. 
See  Evidence,  37. 

PROBATE. 

Of  will,  see  Wills. 

PROBATK  COURT. 

Finality  of  order  of,  for  purpose  of  ap- 
peal, see  Appeal  and  Error,  2. 

PROFITS. 

Loss  of,  as  element  of  damages,  see 

Damages,  20. 

PROMISSORV  NOTES. 
See  Bills  and  Notes. 

PROOFS  OF  LOSS. 
Sea  Insaranoe,  16,  29; 

PROPS31TT  RIGHTS. 

See  Constitutional  Iaw,  10-15. 

PROTEST. 

Of  eheek,  see  Bills  and  Notes,  4. 

PROVOCATION. 

Effect  of  reducing  homicide  to  man- 
slaughter,  see  Trial.  17. 

PROXIMATE  CAUSE. 

1.  Although  one  driving  along  a  street 
ahead  of  a  street  car  which  is  running  so 
alow  that  he  has  time  to  cross  the  track 
without  being  struck  is  negligent  in  making 
the  attempt,  his  act  is  not  the  proximate 
cause  of  his  resulting  injury,  if,  upon  see- 
ing his  design,  the  motorman,  because  of 
his  inexperience,  becomes  confused,  releases 
the  break,  and  causes  the  car  to  increase  its 
speed  so  that  it  strikes  the  waj^n,  which 
which  it  would  not  do  if  he  used  ordinary 
care.  Smith  Connecticut  R.  &,  L.  Co. 
17:  707,  67  Atl.  888,  80  Conn.  268. 

2.  That  a  child,  when  injured  by  a  ma- 
chine, was  not  actually  performing  the 
duties  to  which  he  had  been  assigned,  hut 
had  gone  to  another  floor  on  an  errand  of 
his  own,  does  not  prevent  his  ompl<^ment  In 
the  factory,  contrary  to  the  provisions  of  a 
statute,  being  the  proximate  cause  of  the 
injury.  Starnes  v.  Albion  Mfg.  Co.  17:  60a, 
01  S.  E.  625,  147  N.  C.  550. 
17LJLA.(N.S.) 


PUBLICATION. 

SufBeiency  of  publication  of  ordinance, 

see  Muniapal  Corporations,  1. 
Serrice  by,  see  Writ  and  Process. 

PUBLIC  CONTRACT. 

See  Contracts,  16,  16,  21-25,  87. 

PUBLIC  LANDS. 

Damages  to  homesteader  for  overflow 
of  land  by  wrongful  obstruction  of 
water  way,  see  Damages,  16. 

Right  of  homesteader  whose  title  is  not 
perfected  to  compensation  for  in- 
jury from  overflow  of  water,  see 
Waters,  1. 

Question  for  jury  as  to  interest  of 
homestead  settler  in  action  for 
injury  to  the  property,  see  Trial, 

PUBLIC  POLICY*. 

See  Contracts,  10-18. 

PUBLIC-SERVICE  CORPORATIONS. 
Providing  sjpecial  means  for  enforce- 
ment of  mechanics'  liens  against 
^perty   of,   see  Constitutional 

PUBLIC  WATER  SUPPLY. 

See  Waters,  6,  7,  0,  10. 

PUNITIVE  DAMAGES. 
See  Damages,  1. 

QUALITY. 

Expert  eridenoe  as  to,  see  Evidence,  80. 

QUANTUM  MERUIT. 

Recovery  upon,  see  Contracts,  15. 

RAILROAD  COMMISSION. 

Right  to  Tequire  stopping  of  trains,  see 
Carriers,  IS. 

Validity  of  rule  of  state  railroad  com- 
mission imposing  penalty  on  car- 
riers for  failure  to  fumiui  ears  for 
interstate  shipmmts,  see  Com- 
merce. 

Sufficiency  of  evidence  to  establish  un- 
reasonableness of  order  of,  see 
Evidence,  63. 

Delegation  of  legislative  power  to;  re- 
view of  action  by  courts,  see  Con- 
stitutional Law,  2. 

Review  by  court  of  orders  of,  'see 
Courts,  2,  8. 

RAILROADS. 

Effect  of  purchase  by  bank  of  railroad- 
aid  bonds,  and  placing  amount  of 
bid  to  credit  of  railroad  company, 
see  Banks,  4. 

liability  for  negligence  of  railroad 
maintaining  hospital  for  benefit  of 
employees,  see  Charities. 

Agreement  to  maintain  siding  for  pri- 
vate use  and  to  nm  trains  to  and 
from  It,  see  Contracts,  13;  Cove- 
nants and  Conditions,  4. 
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Covenant  by,  to  leave  cars  at  private 
Aiding,  Bee  Covenantti  and  Condi- 
tiona,  3. 

Contract  bj  company  to  eatabliah  sta- 
tion and  stop  trains  at  certain 
place,  see  Contracts,  12. 

Review  by  court  of  orders  of  railroad 
commission,  see  Courts,  2.  3. 

Damages  fur  diminution  in  value  of 
property  because  of  smoke,  noise, 
dust,  etc.,  see  Eminent  Domain,  10. 

Evidence  to  show  consideration  for 
land  deeded  to  railroad  company, 
see  Evidence,  22-25. 

Evidence  in  prosecution  against  rail- 
road company  for  nuisance  in  man- 
ner of  running  trains,  see  Evidence, 
42. 

8ufflcien(!y  of  evidence  to  establish  rea- 
sonableness of  order  of  railroad 
commission,  see  Evidence,  63. 

Laying  railroad  tracks  in  public  street, 
see  Highways,  4. 

Injunction  to  prevent  breach  of  cove- 
nant to  run  trains  to  and  from 
track  of  covenantee,  see  Injunc- 
tion, 4. 

Injunction  against  storage  of  cars  in 

street,  see  Injunction,  14. 

Injunction  against  use  of  railroad 
tracks  in  street,  see  Injunction,  13. 

Injunction  against  running  of  trains  at 
excessive  speed,  see  Injunction,  15. 

Effect  uf  laches  on  right  to  injunction 
against  operation  of,  in  street,  see 
Limitation  of  Actions,  1. 

Bunning  of  limitations  against  action 
for  injuries  from  operation  of  rail- 
road in  highway,  see  Limitation  of 
Action,  2.  ' 

Inability  of  railroad  company  for  in- 
juries to  servant,  see  Master  and 
Servant. 

Liability  for  negligence  of  independent 
contractor  in  setting  out  fire  along 
track,  see  Master  and  Servant, 
33-36. 

Right  of  municipality  to  regulate  speed 
of  trains  within  city  limits,  see  Mu- 
nicipal Corporations,  4. 

Destruction  by  fire  of  cotton  in  com- 
press, see  Negligence,  13. 

Liability  for  injury  to  guest  in  hotel 
on  adjoining  property,  for  failure 
to  light  or  guard  retaining  wall 
between  property,  see  Negligence.  5, 

Increase  of  trains,  noise,  and  smoke  up- 
on railroad  track  and  street  a'^ 
nuisance,  see  Nuisances.  3. 

Speed  of  trains  as  nuisance,  see  Nui- 
sances, 5,  6. 

Who  may  compel  performance  of  con- 
tract to  estabtisli  stations  and  atop 
trains  at  certain  places,  nee  Par- 
ties, 1. 

Joining  receivers  of  one  railroad  with 
other  company  in  action  for  per- 
sonal injury,  see  Parties,  6. 

Sufl3cieucy  of  allegations  iu  bill  for 
specific  performance  of  contract  to 
establish  railway  station  and  atop 
trains,  see  Pleading,  6. 
17L.K.A.{N.8.) 


Question  for  court  aa  to  rea^'nulilem -a 
of  requiring  railroad  cnmpanv  to 
run  trains  over  abandonrd  rimt^'. 
see  Pleading,  23. 

Injnry  to  persons  on  or  near  Uvdc 

1.  To  run  a  train  through  a  town  acro^i 
a  place  where  persons  are  reasonably  to  b« 
be  expected  on  the  track,  without  suFGcipnt 
notice  of  its  approach,  and  at  such  sp W 
that  those  in  charge  of  it  are  powerless  to 
accomplish  anything  to  avoid  injury  to  a 
person  on  the  track  after  they  obtain  sight 
of  him,  ii  negligence.  Louisville  t  X/B. 
Co.  V.  Mc^aiy,  17:  924,  108  S.  W.  898,  — 
Ky. 

2.  A  railroad  company  which  maintain* 
a  depot  with  no  adequate  approach  pxcf--  t, 
by  walking  along  the  track  is  charf^ed  nUh 
notice  that  the  presence  of  persons  on  tb*- 
track  at  that  point  may  reasonably  be  ex- 
pected. Ix>ui8viUe  &  N.  R.  Co.  v.  McNar-., 
17:  324,  108  S.  W.  898,  —  Ky.  — . 

3.  A  signal  of  the  approach  of  a  trail 
is  reasonable  which  is  ordinarily  suflioi'^t 
to  give  notice  of  its  coming  to  peraon?  v\ 
are  themselves  exercising  ordinary  rare  f>'<- 
their  own  safety  and  in  possession  of  th^:r 
ordinary  faculties.  Louisville  &  N.  R.  Co. 
V.  McNaiy,  17:  M4,  108  S.  W.  898.  — Ky.  — 
Accidents  at  crossings. 

Damages  in  action  against,  for  ne^ti 
gent  killing,  see  Damages.  15. 

4.  A  railway  company  which,  by  lea* 
ing  cars  near  or  upon  a  public  crossing,  has 
obstructed  the  view  and  created  an  exin 
danger  to  travelers,  is  bound  to  use  extn 
precautions  in  the  operation  of  its  trains 
by  approaching  the  crossing  at  a  le^ 
amoimt  of  speed,  or  by  increased  warntnL^ 
or  otherwise;  and  the  fact  that  the  crus- 
ing  is  within  the  yard  of  the  railway  com- 
pany makes  no  difference.  Cherrv  v.  *Lou'- 
iana  ft  A.  R.  Co.  17:  505,  46  So.  60(1.  ISl  La. 
471. 

6.  To  sustain  a  penal  prosecutifm 
against  a  railroad  company  for  running  it* 
trains  over  a  street  crossing  at  a  dangemn* 
rate  of  speed,  the  running  of  the  trains  mu» 
be  shown  to  have  been  attended  with  a  fail- 
ure to  give  the  usual  and  necessary  sirnia'^ 
of  their  coming.  Cincinnati,  N.  O.  A  T.  P.  R. 
Co.  V.  Cora.  17:  561,  104  S.  W.  771,  — Ky.  — . 
Contributor;-  negligence. 

6.  A  traveler  about  to  crms  four  rail- 
road tracks,  the  distance  across  which  i« 
only  49  feet,  exercises  all  due  legal  care  and 
prudence  if  he  stops  and  looks  and  listen- 
before  venturing  upon  the  first  track;  anil 
he  is  not  required  to  repeat  the  precauti<  n 
at  each  of  the  tracks  in  succession.  Cherry 
V.  Louisiana  £  A.  R.  Co.  17:  505,  46  So.  .>96. 
121  La.  471.  (Annotatedt 

7.  To  step  upon  a  railroad  track  with 
out  looking  or  listening  for  approaching 
trains  will  not  be  held  to  be  negligence  a:* 
matter  of  law  where  the  scintilla  rule  uf 
evidence  applies,  and  there  is  any  evidence 
that  under  the  circumstances  due  care  was 
used.  Louisville  &  N.  R.  Oo.  t.  McNary, 
17:  224,  108  S.  W.  808,  —  Ky.  — . 
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8.  One  who  walks  beside  a  load  of  wood 
'tow&rds  a  railroad  cFOBsing  on  a  stormjr  day 
when  the  view  of  the  track  is  obscured  and 
sound  diminished,  without  taking  any  pre- 
cuaution  to  ascertain  whether  or  not  a  train 
18  SLpproacbing  from  the  opposite  side,  is 
^uil'ty  of  negligence  which  will  preclude  re- 
eovery  for  his  death  in  case  he  is  killed  by 
a.  'train  from  that  direction ;  and  it  is  im- 
material that,  if  trains  were  on  time,  the 
next  one  would  approach  on  the  side  on 
which  he  was  walking,  where  onu  was  due 
to  poas  in  the  opposite  direction  but  a  short 
time  previously.  Schwartz  t.  Mineral 
Range  R.  Co.  17:  1253,  116  N.  W.  640,  — 
Mich.  — .  (Annotated) 

RKAIj  estatb  brokbrs. 

See  Brokers. 

REIAL  PROPERTY. 

EITect  of  foreign  bankruptey  proceed- 
ings to  transfer,  see  Bankruptcy, 
13. 

As  to  perpetuities,  see  Perpetuities. 

RSAS  ON  ABLKNESS. 

Of  police  regulation,  see  Constitutional 
Law,  16,  18-23. 

Review  by  courts  of  reasonableness  of 
rates  fixed  by  railroad  oommisaion, 
see  Constitutional  Law,  8. 

Right  of  courts  to  determine  what  con- 
stitutes reasonable  exercise  of  po- 
lice power,  see  Courts,  6. 

Burden  of  proving  reasonableness  of 
contract  limiting  carrier's  liability, 
see  Evidence,  2. 

Sufficiency  of  evidence  to  establish  un- 
reasonableness, see  Evidence,  63. 

Of  classification  for  purpose  of  occupa- 
tion tax,  see  License,  1.  ' 

Of  statute,  see  Statutes,  1,  3, 

Of  time  to  allow  attorney  to  pay  over 
money  to  client  as  question  for 
jury,  see  Trial,  5. 

Question  for  jury  as  to  reascmableness 
of  use  of  waters  by  landowners, 
see  Trial,  16. 

REBATES. 

See  Carriers. 

RECEIVKRS. 

Substituting  for  all  other  methods  of 
enforcing  stockholder's  lialiility, 
stciion  by  receiver,  see  Constitution- 
al Law,  27. 

Appointment  of.  to  enforce  stockhold- 
er's liability,  see  Corporations,  5. 

Jmninp  receivers  of  one  railroad  with 
oth^r  company  in  action  for  per- 
sonal injury,  see  Parties.  6. 

RECORD. 

On  appeal,  see  Appeal  and  Error,  5-7. 

REDEMPTION. 

From  mortgage,  see  Mortgage,  0. 

BE-EXTRY. 

See  T^Andlord  and  Tenant,  8. 

17  L.R.A.(N.S.) 


REFERENCE. 

Right  on  Appeal  to  appoint  referee  to 
take  additional  evideuce,  see  Ap- 
peal and  Error,  11. 

Fresumption  on  appeal  as  to  mling  by 
master,  see  Appeal  and  Error,  12. 

Contracts  for  sale  of  land  secured  by 
referee  appointed  to  sell  lands  for 
^rtition  as  real  estate,  see  Taxes, 

Taxation  of  contracts  for  sale  in  hands 
of  referee  appointed  to  sell  real 
Mtate  for  partition,  see  Taxes,  6. 

REillEARING. 

Raising  question  of  want  of  necessary 
parties  for  first  time  on  petition 
for,  see  Appeal  and  Error,  19. 

REIiEASE. 

Of  property  pledged  as  collateral,  see 
Pledge. 

Of  surety,  see  Principal  and  Surety. 

RELIGIOUS  SOCIETIES. 

As  to  exemption  of,  from  succession 
tax,  see  Taxes,  16-18. 

REMAINDERS. 

Setting  aside  sale  of,  because  of  fraud, 

see  Fraud  and  Deceit  2. 
See  also  Perpetuities. 

REMEDIES. 

Conflict  of  laws  as  to,  see  Conflict  of 

Laws,  5-8. 
On  unlawful  contract,  see  Contracts,  14. 
Of  proper^  owner  in  eminent  domain 

ease,  see  Eminent  Domain. 
Election  of,  see  Election  of  Remedies. 

REMOVAL  OF  CAUSES. 

An  action  by  an  employee  against  a 
railroad  company  for  personal  injuries,  in 
which  the  Federal  statute  requiring  the  use 
of  automatic  couplers  is  relied  upon  to  de- 
feat the  defense  of  assumption  of  risk,  is 
within  the  original  jurisdiction  of  the  cir- 
cuit court  of  the  United  States,  although 
the  petition  states  a  goofi  cause  of  action 
independently  of  the  statute,  and  the  ac- 
tion, if  brought  in  a  state  court,  may  be 
removed  to  the  Federal  court  under  the  act 
of  Congress  providing  that  any  suit  of  a 
(-■ivil  nature  arising  under  the  laws  of  the 
United  States,  of  which  the  circuit  courts  of 
the  United  States  are  given  original  juris- 
diction, which  shall  be  brought  in  the  state 
court,  may  be  removed  to  the  Federal  court. 
Nichols  v.  (Iiesapeake  &  0.  R.  Co.  17:  861, 
106  S.  W.  481,  —  Ky.  — . 

REPLY. 

See  Pleading,  21. 

REPRESENTATIONS. 

In  insurance  policy,  see  Insurance,  2-6.  , 

RESCISSION. 

Of  contracts,  see  Contracts,  21-25. 
Of  sale,  see  Sale,  3-8. 
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RES  G£ST^. 

See  Evidence,  36,  38. 

RES  nmiGATA. 
Bee  Judgment. 

RESUME. 

Giving  a  brief  and  comprehettiive  Tiew 
of  tbe  points  of  special  interest  and  impor- 
tance in  the  volume.  1275. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  24-£9. 

RIGHT  OF  WAY. 
See  Easements. 

RULES. 

Duty  of  master  to  promulgate,  sm  Mas- 
ter and  Servant,  6. 

SALE. 

Authority  of  real-estate  bn^er  to  exe- 
cute binding  contract  of,  see 
Brokers. 

Completion  of  sale  of  delivery  to  car- 
rier for  transportation,  see  Con- 
flict of  Laws,  4. 

BescissioQ  of,  because  of  fraud  or 
drunkenness,  see  Equitv,  1-3. 

SuflBciency  of  evidence  to  snow  incapa- 
city of  one  executing,  see  Evi- 
dence, 64. 

Indebitatug  count  for  goods  bargained 
and  sold,  in  action  to  recover  pur- 
chase wiee,  see  Pleading,  8. 

Binding  effect  on  seller  of  warranty  of 
his  agent,  see  Principal  and  Agent, 

Implied  warranty. 

1.  A  manufacturer  of  a  beveraee  to  be 
sold  as  a  nonalcoholic  drink  impliedly  war- 
rants that  it  is  not  subject  to  tax  as  alco- 
holic. Haynor  Mfg.  Co.  v.  Davis,  17:  193, 
61  S.  E.  64,  147  N.  C.  267. 

Rights  and  remedies  of  parties. 

Account  in  suit  to  set  aaide,  see  Ac- 
counting. 

Right  to  maintain  action  on  note  for 

fturchase  price  of  property  not  de- 
ivered  and  title  to  which  has  not 
passed,  see  Bills  and  Notes,  2. 
Defeating  recovery  on  note  given  for 
price  of  goods  because  of  failure  of 
consideration,  see  Bills  and  Notes, 
8. 

Damages  for  breach  by  vendee  of  execu- 
torv  contract  of  sale,  see  Damages, 
7,  8. 

Equitable  jurisdiction  to  rescind  sale 
for  fraud,  see  Equity,  1-3. 

Evidence  to  show  justification  for  re- 
sciasion  of  sale,  see  Evidence.  30. 

What  constitutes  fraud  justifying  re- 
scii^sion  of  sale,  see  Fraud  and  De- 
ceit, 1.  3. 

Money  judgment  where  sale  is  rescinded 
fi>r  fraud,  see  Judgment,  1. 

2.  Xeither  an  action  for  goods  bar- 
gained and  sold,  nor  for  goods  sold  and  de- 
livered, will  lie.  if  the  title  to  the  property 
17L.R.A.(N.S.) 


has  not  passed  to  tbe  vendee.    Acme  Food 
Co.  V.  Old«-,  17:  807,  61  S.  E.  235,  — 
Va.  — . 

ReaelMioa  of  sale. 

3.  The  rule  that,  upon  tbe  rMei— loa  of 
a  contract  for  the  purchase  of  a  chattrl. 
the  parties  must  l>e  placed  in  atmtu  ^uo, 
does  not  require,  in  all  cases,  that  aa  abso- 
lute and  literal  restwation  shall  be  had: 
but  it  will  be  sufficient  if  such  restorati<-« 
be  made  as  is  reasonably  possible,  and  gtirk 
as  the  merits  of  the  case  demand.  Fair 
banks,  M.  A  Co.  v.  Walker,  17:  558.  93  Pa« 
1129,  76  Kan.  903. 

4.  The  right  to  rescind  a  contract  for 
the  purchase  of  an  oil  tank  to  be  erwtel 
on  the  lands  of  the  purchaser  will  not  W 
denied  on  the  ground  that  the  parties  can- 
not be  placed  in  statu  quo,  where  the  pur- 
chaser has  not  accepted  the  tank,  and  tbt 
seller  has  parted  with  nothing  by  reason 
the  sale,  except  the  waste  of  material  in- 
cident to  putting  the  previously  manufac- 
tured parts  togeUier,  and  the  cost  of  labcr 
In  80  doing.  Fairbanks,  IL  ft  Co.  Walker. 
17:  5581  82  Pu:-  1120>  76  Kan.  903. 

5.  A  contract  for  tbe  purchase  of  an  nil 
tank  to  be  erected  upon  the  lands  of  the 
purchaser  is  an  agreement  for  the  sale  of  a 
chattel,  and  may  be  rescinded  by  the  latter 
for  failure  to  furnish  a  tank  of  the  kind  and 
quality  agreed  upon.  Fairbanka,  M.  &  Cc>. 
V.  Walker,  17:  558,  02  Pae.  1129»  76  Kan. 
003. 

6.  The  unauthorized  marking  of  goodf 
bought  in  another  state  for  resale,  in  sueh 
a  manner  that  they  cannot  be  sold  in  the 
state  where  Uie  order  was  given  and  thr 

resale  intended,  will  justify  tbe  purehaser 
in  rescinding  the  sale  and  returning  theni 
to  the  seller.  Ijoveland  v.  Dinnan,  17:  Z119, 
70  Atl.  634,  81  Conn.  111. 

7.  A  provision  in  an  order  for  goods  to 
be  resold,  that  the  seller  will  buy  back,  re- 
place, or  exchange  goods,  does  not  deprive 
the  buyer  of  the  right  to  rescind  in  case 
they  are  different  in  kind  or  quality  fnm 
those   ordered.    Txrveland   t.  Dinnan,  17: 

70  Atl.  634,  81  Conn.  111. 

8.  That  goods  bought  in  another  state 
for  resale  are  fraudulently  marked  aa  to 
quality  so  as  to  make  them  unsalable  under 
a  statute  of  the  state  where  the  order  was 
given,  does  not  authorize  the  purchaser  to 
rescind  the  contract  and  return  them  to  the 
seller,  if  they  comply  with  the  order  as 
given.  Loveland  v.  Dinnan,  17:  iiiol  70 
Atl.  634.  81  Conn.  111. 

SATISFACTION. 

Of  mortgage,  see  Mortgage,  3. 

SCHOOLS. 

Mandamus  to  compel  issuance  of  di- 

eloma,  see  Appeal  and  Error,  11; 
EandamUB. 
See  also  Medical  Colleges. 

Charter  authority  to  appoint  a  board 
of  health  and  make  all  regulations  which 
nmy  be  necessary  for^^e  bromoUon  of 
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Health  or  the  suppression  of  disease  does  not 
*»ni power  a  mnnieipal  corporation  to  make 
vaccination  a  condition  precedent  to  attend- 
ance of  the  public  scbools,  where  the  Con- 
stitution provides  for  a  system  oi  free 
schools  where  all  children  ma^  receive  a 
l<ood  common  school  edueation.  People 
eac  rel.  Jenkins  v.  Board  of  Eduoation,  17: 
709,  UN.E,  1046.  284  IlL  422. 

{Annotated) 

SKARCH. 

Admissibility  of  eridenM  obtained  by 
unreasonable  search  and  seisure, 
see  Evidence,  3S. 

SEISIN. 

When  right  of  action  for  breach  of  cove- 
nant of,  accrues,  see  Limitation  of 
Actions,  11-14. 

See  Hcmieide,  S. 

SERVICE. 

Of  aummons,  see  Writ  and  Proeew. 

BET-OFF  APTD  COUNTERCLAIM. 

When  limitations  cease  to  run  against 
ofTsets  of  defendant,  see  lomita- 
tion  of  Actions,  10. 

SHEEP. 

See  Animals. 

SICK  PERSON. 

Liability  for  compelling  removal  of, 
from  building,  see  Ni^ligenoe,  2. 

SIDING. 

Agreement  1^  railroad  to  construct  and 
maintain  siding,  see  Contracts,  13; 
Covenants  and  Conditions,  4. 

SIGNAL. 

N^lifience  of  fellow  servant  in  charge 
of,  see  Master  and  Servant,  23,  24. 

SufBciency  of  sifnial  of  approach  of 
train,  see  Railroads,  3. 

Absence  of  signals  on  approach  to  cross- 
ing, see  Railroads,  S. 

SIGNATtRE. 

Necessity  of  authenticating  typewritten 
signature  to  letter  to  render  it  ad- 
missible in  evidence,  see  Evidence, 
13. 

Snffiriency  of  signature  to  will,  see 
Wills,  8. 

SILENCE. 

Estoppel  l^,  see  Estoppel,  3. 

SITUS. 

Of  property  for  purposo  of  taxation, 
see  Taxes,  7-12. 

SMALLPOX. 

Validity  of  regtilations  of  health  com- 

miHsiinner   to  guard   against,  see 

Tlcnlth. 
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Requiring  vaccination  as  condition  of 
right  to  attend  public  schools,  see 
Swools. 

SMOKE. 

Damages  for  diminution  in  value  of 
property  because  of,  see  Eminent 
DcHnain,  10. 

As  nuisance,  see  Nuisances,  3. 

SPECIAL  FINDINGS. 

Power  of  trial  court  to  set  aside  spe- 
cial finding  of  jury,  see  Trial,  28. 

SPECIAL  LEGISLATION. 
See  Constitutional  Law. 

SPECIFIC  PERFORMANCE. 

SufflcieuCT  of  allegations  in  bill  for,  see 
Pleading,  6. 

L  Equify  has  juriadictitm  speciflcally  to 
enforce  an  agreement  between  next  of  kin 
to  share  the  estate  In  certain  proportions, 
in  compromise  of  a  threat  by  one  of  them 
to  contest  the  validity  of  the  will.  Blount 
T.  Dillaway,  17:  X036, 86  N.  E.  477, 100  Mass. 
330. 

2.  To  entitle  one  to  specific  perform- 
ance of  a  contract,  he  must  show  that  a  re- 
covery of  damages  for  its  breach  will  not  be 
an  adequate  remedy.  Herzog  v.  Atchison, 
T.  A  S.  F.  R.  Co.  17:  408,  0B  Pac.  808,  ISI 
Cal.  406. 

SPEED. 

Injunction  against  excessive  speed  of 
trains,  see  Injunction,  IS. 

Of  trains  as  nuisance,  see  Kulsances,  5, 
6. 

Dangerous  speed  of  trains  at  crossing, 

see  Railroads,  6. 
Reasonableness  of  speed  of  street  car, 

see  Street  Railways. 
Question  for  jury  as  to  negligence  in 

speed  of  street  ear.  see  Trial,  10. 

STABLE. 

As  nuisance,  see  Nuisances,  1,  2. 

STATE. 

An  action  against  state  officials  to 
enjoin  them  from  enforcing  an  unconstitu- 
tional legislative  enactment  must  be  regard- 
ed as  against  them  in  their  individual  cm- 
pacities,  and  not  as  against  the  state.  Ben- 
nett V.  Vallier,  17:  486,  116  N.  W.  88S,  — 
Wis.  — . 

STATEMENT. 

Striking  proposed  statement  from 
files  when  not  presented  in  time,  see 
Appeal  and  Error,  7. 

STATUTES. 

Enforcement  of  statute  of  other  state, 
Conflict  of  Laws,  S. 

Curative  act  to  validate  invalid  munici- 
pal ordinance,  see  Municipal  Cor- 
porations, 2. 

Action  against  state  ofiScials  to  enjoin 
enforcement  of  unconstitutional 
statute  as  one  against  state,  see 
State. 

1.  In  determining  the  reasonableness  of 
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a  statute  regulating  the  construction  and 
maintenance  of  tenement  houses,  the  court 
muat  look  to  the  language  of  the  statute 
and  to  all  the  facts  bearing  on  the  situation, 
of  whirh  it  may  properly  be  said  to  know 
judicially,  because  ot  their  common  nature 
or  ollierwise.  Bonnett  t.  Vallier,  17:  486, 
lie  N.  \V.  885,  —  Wis.  — . 

2.  Good  intentions  in  the  passage  of  a 
law,  or  a  praiseworthy  end  soufrht  to  be 
obtained  thereby,  cannot  save  an  enactment 
from  judicial  condemnation,  if  it  transcends 
limitations  which  the  Constitution  has 
placed  upon  legislative  power.  Bonnett  v. 
Vallier,  17:  486,  116  ?J.  W.  885,  —  Wis.  — . 

3.  Statutory  regulations  concerning  the 
erection  and  maintenance  of  tenement 
houses,  which  are  impossible  or  imprac- 
ticable to  comply  with,  either  because  oz  ab- 
sence of  facilities  necessary  therefor,  or  -ex- 
pense so  great  as  to  render  the  regulations 
prohibitive  in  many  situations,  are  unrea- 
sonable. Bonnett  t.  Vallier,  17: 486^  116 
N.  W.  885,  —  Wis.  — . 

4.  If  parts  of  a  law  viewed  by  them- 
selves are  unconstitutional,  and  other  parts 
so  viewed  are  not,  the  former  may  be  con- 
demned and  the  latter  upheld  if  the  two  are 
separable;  but  if  the  act  as  a  whole  has  one 
or  more  features  pervading  the  entire  act, 
it  must  be  regarded  as  an  entirety,  and  all 
be  condemned  as  unconstitutional.  Bonnett 
V.  Vallier,  17:  486,  116  N.  W.  886,  ~  Wis. 

5.  An  unconstitutional  legislative  enact- 
ment, though  law  in  form,  is  in  fact  not  law 
at  all,  and  can  neither  confer  rights,  im- 
pose duties,  nor  afford  protection,  and  is  in 
legal  contemplation  as  inoperative  as  though 
it  had  never  been  passed.  Bonnett  v.  Val- 
lier, 17:  486,  116  N.  W.  885,  —  Wis.  — . 

6.  In  testing  a  legislative  enactment  as 
regards  its  constitutionality,  all  reasonable 
doubts  must  be  resolved  in  favor  of  legis- 
lative power.  Bonnett  v.  Vallier,  17:  486, 
116  N.  W.  886,  —  Wis.  — . 

Validity;  who  may  qnestton. 

Question  as  to  constitutionality  of.  con- 
ferring appellate  jurisdiction  on 
supreme  court,  see  Appeal  and  Er- 
ror, 3. 

Duty  of  court  to  test  legislative  enact- 
ment by  all  constitutional  limita- 
tions, see  Courts,  5. 

7.  A  person  specially  injuriously  affect- 
ed by  enforcement  of  an  unconstitutional 
law  may,  in  judicial  proceedings,  challenge 
the  validity  thereof.  Bonnett  v.  Vallier,  17: 
486,  116  N.  W.  886,  —  Wis.  — . 

Plurality  of  subjects. 

8.  A  title,  "An  Act  to  Promote  the  Sheep 
Industry  and  to  Provide  a  Tax  on  Dogs" 
does  not  violate  the  constitutional  provi- 
sion forbidding  a  statute  to  relate  to  more 
than  one  subject,  where  the  subject  of  the 
statute  is  the  promotion  of  the  sheep  in- 
dustry only  by  providing  a  tax  on  dogs. 
McGlone  v.  Womaek,  17:  855,  111  S.W.  688, 
—  Ky.  — . 
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Construction. 

Construction  of  statute  as  to  snita  os 
causes  of  action  barred  in  state 
wheie  they  arise,  see  Conflict  a( 
Laws,  7,  8. 

9.  In  the  interpretation  of  the  statnte 
relating  the  execution  of  villa,  the  intn- 
tion  of  the  l^islature  controls;  and  a  will 
that  is  not  executed  as  required  by  stat- 
ute is  invalid,  notwithstanding  the  inten- 
tion of  the  testator.  Sears  v.  Sears.  17: 
353.  82  N.  E.  10C7,  77  Ohio  St.  IM. 

10.  An  amendment  to  »  statute  impnv 
ing  a  succession  tax,  which  relates  to  prr.p 
erty  which  "shall  pass  by  law,"  does  not  ap- 
ply to  estates  in  process  of  settlement  at  tib- 
time  of  its  passage.  Carter  v.  Whiteomb. 
17:  733,  69  Atl.  779,  74  N.  H.  482. 
Repeal;  amendment;  rewlsfon. 

Effect  of  change,  by  statutoiy  reri- 
aim  commission,  of  language  of 
statute  as  to  conspiracy,  see  Cod- 
apiracy,  2. 

Effect  of  amendment  of  statute  to  vali- 
date ordinance,  void  under  statute 
before  amendment,  see  Municipai 
Corporations,  3. 

Implied  repeal  of  statute-  exempting  re 
ligious  societies  from  sueeeasioo 
tax,  see  Taxes,  17. 

Amendment  of  statute  exempting  reli> 
gious  societies  from  sucoeMfoa  tu, 
see  Taxes,  16. 

11.  One  having  a  daim  founded  on  tort 
against  a  corporation  whose  business  opera- 
tions under  four  days  after  the  repeal  of 
Kan.  Gen.  Stat.  1889,  §§  1200,  1204,  which 
authorized  an  action  to  be  brought  on  1 
corporate  debt  directly  against  the  stock- 
holders of  a  corporation  that  had  eeawd 
business  for  a  year,  is  precluded  from  main- 
taining such  an  action  against  atockholders, 
and  has  no  remedy  against  them  ezceptiu; 
that  by  the  appointment  of  a  reoeiver.  Hen- 
ley T.  Myers,  17:  779,  93  Pac  IQS,  76  Kin. 
723. 

12.  The  holder  of  a  judgment  rendered 
against  a  Kansas  corporation  in  an  action 
founded  on  tort,  upon  which  an  execution 
had  tieen  issued  and  returned  nulla  bona 
before  the  appeal  of  Elan.  Gen.  Stat.  1901. 
g  1302,  declaring  that,  under  such  rireum- 
stances,  the  liability  of  stockholders  maj 
be  enforced  for  the  benefit  of  creditors  by 
means  of  a  receiver  to  be  appointed  for  thtt 
purpose,  may  have  such  remedy  notwith- 
standing such  repeal,  by  virtue  of  the  gen- 
eral savmg  clause  (Kan.  Gen.  Stat.  1901, 
S  7342,  par.  1),  which  provides  that  the  re- 
peal of  a  statute  shall  not  affect  any  right 
which  has  aeemed  under  it.  Henley  t. 
Myers,  17:  779,  93  Fac  168,  76  Kan.  123. 

STOCK. 

See  Corporations. 

STOCKHOLDEatS. 
See  Corporationa. 

STORAGE. 

Of  water  for  irrigatim,  sm  Watant  S> 
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STKEBT  RAILWAYS. 

As  earrien,  see  Carriers. 

Competeney  of  witness  to  exprpss  opin- 
ion aa  to  practicability  of  trolley 
wires  for  cross-over  tracks,  see  Evi- 
dence, 32. 

Negligence  as  to  condition  of  that  por- 
tion of  highway  occupied  by  its 
tracks,  see  Highways,  9,  10. 

Ab  to  liability  for  injury  to  ser\-ant, 
SM  Master  and  Servant. 

As  railroad  within  constitutional  pro- 
vision  abolishing  fellow-servant 
rules  as  to  employees  of  railroad 
company,  see  Master  and  Servant, 
25. 

Proximate  cause  of  injury  to  one 
struck  by  street  car  while  driving 
on  street,  see  Proximate  Cause,  I. 

Question  for  jury  as  to  negligence  of, 
in  running  cars,  see  Trial,  7,  10. 

Question  for  jury  as  to  contributory 
negligence  of  pemon  injured  by 
atreet  car,  see  Trial,  11. 

The  speed  of  a  street  car  going  3  or 
4  miles  an  hour  may  be  found  to  be  unrea- 
sonable if  by  maintaining  it  the  car  will 
collide  witih  a  vehicle  in  the  act  of  crossing 
the  track.  Smith  v.  Connecticut  R.  &  iZ 
Co.  17:  707,  67  Atl.  888,  80  Conn.  268. 

STREETS. 

Sufficiency  of  performance  by  one  em- 

ftloyed  to  build  street  to  certain 
evel,  see  Contracts,  17. 
As  to  streets  generallyi  see  Highways. 

STRIKE. 

Bee  Ckmspirat^,  4. 

STUDENTS'  ASSOCIATION. 

Liability  for  injury  from  fall  of  stand 
used  at  athletic  exhibitiona,  see 
Exhibitions. 

SUBTERRANEAN  WATERS. 

See  Waters. 

SUCCESSION  TAX. 
See  Taxes,  1&-20. 

SUICII>E. 

Burden  of  proving,  see  Evidence,  1. 
Admissibility  of  evidence  as  to,  see  Evi- 
dence, 46. 

Effect  of  suicide  1^  insane  person,  see 
Insurance,  18-20. 

8UMMOXS. 

See  Writ  and  Process. 

SUNDAY. 

Sufficiency  of  complaint  for  violation 
of  ordinance  as  to  Sunday  labor, 
see  Pleading,  1. 

To  keep  open,  managp,  and  superin- 
tend a  theater  and  sell  tickets  therein  on 
Rimday  is  labor  within  the  meaning  of  a  mu- 
nicipal ordinance  prohibiting  Sunday  labor. 
17  L.R.A.(y.S.) 


Topeka  v.  Crawford,  17:  1156,  96  Pac.  8t»2. 

-  Kan.  — .  (Annotated) 

SWITCHES. 

Negligence  of  master  as  to  open  switch, 
see  Master  and  Servant,  9. 

Negligence  of  fellow  servant  in  charge 
of,  see  Master  and  Servant,  23,  24, 
31. 

Sufficiency  of  allegations  in  action  for 
death  of  engineer  by  running  into 
open  switch,  see  Pleading,  10-15. 

TAKING. 

What  constitutes  a  "taking,"  see  Emi- 
nent Domain,  6. 

TAX  COIjZiECTORS. 

The  compensation  of  the  tax  collec- 
tors under  a  statute  laying  a  tax  on  dogs 
for  the  remuneration  of  the  owners  of  sheep 
killed  by  them,  which  is  to  be  assessed  and 
collected  as  other  taxes,  should  be  paid  in 
the  same  way  and  at  the  same  rate  at 
which  they  are  remunerated  for  the  collec- 
tion of  other  taxA,  in  the  absence  of  any 
provision  of  the  statute  upon  the  subject. 

gublic  purposes  and  uniformily  assessed. 
[cGIone  v.  Womack,  17:  855,  111  S.  W.  688, 

-  Ky.  ^ 

TAXES. 

Tax  lien  or  claim  on  property  in  control 
of  bankruptcy  court,  see  Bank- 
ruptcy, 2. 

Right  of  taxpayer  to  recover  interest 
on  taxes  wrongfully  exacted,  see 
Interest,  1. 

As  to  uniformity  of  license  or  occupa- 
tion tax,  see  License. 

Enforcement  of  payment  of  license  and  ' 
occupation  taxes,  see  License. 

As  to  tajc  collector,  see  Tax  Collector. 

Double  taxation. 

1.  Contracts  for  the  sale  of  land,  se- 
cured by  a  referee  appointed  to  sell  lands 
for  partition,  should  be  treated  as  real  es- 
tate, so  that  the  taxation  of  them  in  his 
hands  would  result  in  double  taxation.  Re 
Boyd,  17:  laao,  116  N.  W.  700,  —  Iowa,  — . 

For  what  purpose. 

Tax  on  dogs  to  indemnify  owners  'of 
sheep  injured  bv,  see  Animah.  3: 
Constitutional  Law,  6,  13;  Stat- 
utes, 8. 

Z.  A  tax  on  dogs  for  the  promotion  of 
the  sheep  industry  by  providing  funds  to 
make  good  losses  of  sheep  caused  by  dogs  is 
a  police  measure,  and  not  within  connt'tii- 
tional  provisions  requiring  taxes  to  be  for 
public  purposes  and  uniformly  assessed. 
McGIone  v.  Womack,  17:  855,  111  S.  W.  688, 

-  Ky.  -. 

What  taxable. 

3.  The  property  held  under  an  oil  and 
gas  lease  which  vests  in  the  leasee  all  the 
property  rights  to  the  oil  and  gas  that  may 
be  found  in  paying  quantities  on  the  prem- 
ises is  taxable  to  the  lessee  under  statutes 
taxing  all  real  and- personal  property  with- 
in the  state,  and  making  it  the  dut^  of  per- 
sons owning  any  oil  or  gas  pmjl^es  by 
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lease  or  otberwiM  to  list  them  for  taxation. 
Wolfe  County  t.  Beckett,  17:  688.  105  S.  W. 
447,  —  Ky.  — .  ( AnnoUted ) 

4.  A  grant  of  the  right  to  take  turpen- 
tine from  Btanding  trees  for  a  specified 
time  IB  not  subject  to  taxation  as  a  sepa- 
rate or  special  interest  in  land.  Board  of 
Supervisors  v.  Imperial  Naval  Stores  Co. 
17:  «9&  47  80. 177,  —  Mia*.  — .  (Annotated) 

6.  An  enforceable  oonbact  for  the  pur- 
chase of  real  estate  is  a  credit  subject  to 
taxation,  although  it  provides  for  fonelture 
upon  default  of  the  purchaser.  Re  Boyd, 
17:  laao,  118  N.  W.  700,  —  Iowa,  — . 

(Annotated) 

6.  A  referee  appointed  by  the  court  to 
sell  real  estate  for  partition  is  not  vrithin 
the  meaning  of  a  statute  requiring  the  list- 
ing of  property  for  taxation  by  a  trustee  of 
property  held  in  trust,  or  one  holding 
property  for  a  nonresident  in  the  assess- 
ment district  where  the  property  is  held, 
80  as  to  render  the  contracts  for  sale,  when 
executed,  subject  to  taxStion  in  his  hands. 
Re  Boyd,  17:  iaaot  116  N.  W.  700,  —  Iowa, 

Situs. 

7.  A  statute  making  it  the  duty,  under 
penalty,  of  all  persons  owning  any  oil  or 
gas  priviteges  other  than  in  the  county  in 
whidi  the  owners  reside,  to  list  the  proper- 
ty for  taxation  in  the  county  where  situated 
at  the  same  time  and  in  the  Hame  manner 
as  is  now  required  by  law  of  resident  own- 
ers, applies  alike  to  owners  of  such  prop- 
erty whether  resident  or  nonresident. 
Wolfe  County  v.  Beckett.  17:  688,  105  8.  W. 
447,  —  Ky.  — . 

8.  Where  a  nonresident  lender  of  money 
has  no  place  of  business  or  location  or  agent 
in  the  state,  and  accomplishes  the  loan  be- 
yond the  limits  of  the  state,  the  facts  that 
n^tiatitms  for  the  loan  were  made  by  per- 
sons in  the  state,  and  it  was  secured  by  a 
mortgage  on  property  there  located,  do  not 
subject  his  interest  in  the  loan  to  local  taxa- 
tion. Adams  v.  Colonial  &  U.  S.  Mortg.  Co. 
17:  138,  34  So.  482,  82  Miss.  263. 

9.  The  mere  insertion  in  a  trust  deed  of 
a  clause  that  the  contract  shall  be  construed 
according  to  the  laws  of  the  place  where  the 
land  is  located  ''where  the  same  is  made" 
does  not  localize  the  debt  there,  so  as  to 
subject  it  to  taxation,  if  the  facts  show 
that  the  contract  was  made  in  another  state. 
Adams  v.  Colonial  &  U.  S.  Mortg.  Co. 
17:  138,  34  So.  482,  82  Miss.  263. 

10.  The  board  of  supervisors  of  a  county 
cannot,  by  an  order,  fix  the  situs  of  a  debt 
for  the  purpose  of  taxation.  Adams  t.  Col- 
onial &.  U.  S.  Mortg.  Co.  17:  138,  84  So.  482. 
82  Miss.  263. 

11.  A  mortgagee  has  no  interest  or  es- 
tate in  the  land  mortgaged  which  is  sub- 
ject to  taxation  where  the  land  is  located. 
Adams  v.  Colonial  A  U.  S.  Mortg.  Co. 
17:  138,  34  So.  482,  82  Miss.  263. 

12.  It  seems  that  a  mortgagee  has  sufii- 
cient  interest  in  the  land  mortgaged  to  en- 
17L.R.A.{N.S.) 


able  the  legislature  to  tax  it,  by  express  en- 
actment, where  the  land  is  located,  atthoanh 
the  mortgagee  does  not  reside  witfain  the 
state.  Adams  t.  Colonial  ft  U.  8.  Mnta. 
Co.  17:  X38,  34  80.  482,  82  MSm.  26S. 
Exemptions. 

13.  A  local  auxiliary  of  a  foreiga  mis- 
sionary sociefy  whose  funds  are  devoted  to 
enterprises  in  foreign  countries,  or  mily  a 
very  small  portion  of  whidi  axe  expeiided 
within  the  state,  from  which  no  anbatan- 
tial  local  benefit  of  a  public  nature  resnlts. 
is  not  within  the  meaning  of  a  statute  et- 
empting  from  taxation  the  property  of  diar- 
itable  associations  devoted  excIusiTely  to 
the  uses  and  purposes  of  public  charitr. 
since  the  legislature  will  not  be  presumed 
to  have  exempted  institutions  having  no  te- 
lation  to  the  welfare  of  the  inhabitants  of 
the  state.  Carter  v.  Whiteomb,  17:  733,  69 
Atl.  779.  74  y.  H.  482.  (Annotatcdl 

14.  The  provision  of  Minn.  Ijiws  1907. 
chap.  288,  p.  387,  i  19.  setting  aside  2  per 
cent  of  tbe  liquor  license  fees  received  by 
municipalities,  for  the  purpose  of  establish- 
ing and  maintaining  a  state  hospital  farm 
for  inebriates,  does  not  eontravetie  Minn. 
Const,  art.  0,  9  3,  declaring  that  "public  prop- 
erty used  exclusively  for  any  public  pur- 
pose shall  be  exempt  from  taxation."  Lea- 
vitt  T.  Morris.  17:984,  117  N.  W.  3S3.  — 
Minn.  — ^. 

Tal  nation. 

Iff.  The  owner  of  an  oil  and  gas  lease 
which  requires  him  to  deliver  one  eighth 
of  the  product  of  the  wells  to  the  owner  ci 
the  land  may  deduct  the  value  of  such  por- 
tion from  that  of  the  whole  privilege,  in 
listing  his  interest  for  taxation.  Wolfe 
County  V.  Beckett,  17:  688,  105  8.  W.  447. 
-  Ky.  -. 

Succession  tax. 

Construction  of  statute  as  to  succes- 
sion tax,  see  Statutes.  10. 

16.  An  amendment  of  a  statute  exempt- 
ing from  the  succession  tax  religioiu  socie- 
ties the  proper^  of  which  is  by  Taw  exempt 
from  taxation,  by  providing  that  the  exemp- 
tion shall  apply  only  when  the  society  is 
bound  to  devote  the  property  solely  to  such 
uses  that  it  will  be,  by  law,  exempt  from 
taxation,  cannot  be  construed  as  merely 
declaratwy  of  Uie  meaning  of  the  original 
statute.  Carter  T.  Whiteomb,  17:  733,  69 
Atl.  779.  74  N.  H.  482. 

17.  A  statute  exempting  religious  socie- 
ties from  the  operation  of  the  succession 
tax  is  not  repealed  by  its  re-enactment  with 
a  proviso  that  such  societies  shall  be  so  ex- 
empt only  when  they  are  bound  to  devote 
the  property  received  solely  to  siKh  uses 
that  the  property  would,  by  law,  be  exempt 
from  taxation.  Carter  v.  Whiteomb,  17: 
733,  69  At!.  779,  74  N.  H.  482. 

18.  That  some  of  the  property  held  by  a 
religious  society  is  not  exempt  from  tua- 
tion,  or  that  the  proper^  received  by  will 
may  be  invested  in  taxable  property,  doea 
not  deprive  it  of  the  benefit  of  a  statute  pro- 
viding that  the  succession-tax  law  shall  not 
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Ap^ly  to  religious  Boctetiea  the  property  of 
which  IB,  by  law,  exempt  from  taxation. 
CartH  V.  Whiteomb,  17:  733,  69  Atl.  779,  74 
N.  H.  482. 

19.  A  church  and  its  societies,  the  Yonng 
Women's  CThristian  Ansociation,  the  Wom- 
«i*8  Auxiliary  to  tb«  Young  Men's  Christian 
Association,  a  home  for  agwl  women,  al* 
though  its  beneficiaries  are  required  to  pay 
at  sum  for  admission  and  turn  over  to  it 
the  property  which  they  possess,  the 
Women's  Relief  Corps  of  the  Grand  Army  of 
the  Republic,  are  charitable  organizations, 
within  the  meaning  of  a  statute  exempting 
sueh  organisations  from  sueceuion  tax. 
Carter  v.  Whitoomb,  17:  733.  60  Atl.  779,  74 
a.  H.  482. 

20.  Property  received  by  collateral  heirs 
by  deed  from  testator's  widow  upon  com- 
promise of  a  contest  of  his  will  which  gave 
all  his  property  to  her  is  not  within  the  pro- 
visions of  a  statute  taxing  estates  passing 
by  will  or  inheritance,  or  by  grant  or  gilt 
made  in  contemplation  of  death,  to  otiwr 
than  parents,  husband,  wife,  or  lineal  de- 
scendants  of  decedent.  Eiwlish  t.  Cren- 
shaw, 17:  753,  110  S.  W.  210,  —  Tenn.  — . 

TELEGRAPHS. 

Oral  evidence  of  contracts  in  action 
for  refusal  to  transmit,  see  Evi- 
dence, 18. 

Proof  that  agent  In  charge  of  railroad 
station  was  also  agent  of  tele- 
graph company,  see  Evidence,  59. 

A  telegraph  company  cannot  escape 
liability  for  the  statutory  penalty  for  refus- 
ing to  transmit  over  its  lines  a  telegram 
inninning  a  railroad  superintendent  that 
then  was  no  fire  in  a  railroad  station,  and 
asking  whether  it  was  the  duty  of  the  pas- 
senger  or  agent  to  make  It,  on  the  theory 
that  it  was  improper.  Western  V.  Teleg. 
Co.  V.  Lillard,  17:  836,  110  S.  W.  1035,  — 
Ark.  (Annotated) 

TENDER. 

Of  stock  to  carrier,  see  Carriers,  7. 

TENEMENT  HOUSES. 

Regulating  construction  and  mainte- 
nance of,  see  Constitutional  Law, 
18-23;  Statutes,  1. 

Sufficiency  of  evidence  to  show  that 
owner  placed  mat  at  outer  door, 
see  Evidence,  61. 

Failure  of  landlord  to  light  common 
passages  in  tenenunt,  see  Land* 
lord  and  Tenant,  3. 

THEATERS. 

Keeping  open  and  managing  on  Sun- 
day as  labor,  see  Sutulaj. 

THEPT. 

Of  property  of  hotel  gneit,  see  Inn- 
keepers, 2. 

TIMBRR. 

Waiver  of  trespass  in  cutting,  see  Elec- 
tion of  Remedies,  8. 
17  L.R.A.{N.S.) 


Adverse  judgment  in  action  to  recover 
value  of  timber  wrongfully  taken 
from  land  aa  bar  to  action  to  re- 
cover poBsesaion  of  land,  see  Judg- 
ment, 6. 

TIME. 

For  serving  notice  of  injury  on  insur- 
ance otnnpanies,  see  Insurance,  12- 
14. 

Reasonableness  of,  to  allow  attorney  to 
pay  over  money  to  client  as  ques- 
tion for  jury,  see  Trial,  5. 

TITIiE. 

As  to  covenants  of  title,  see  Action  or 
Suit;  Covenants  and  Ctmditions; 
Damages,  3-6;  Limitation  of  Ac- 
tions, 11-14. 

Sufficiency  of  affirmation  of  title  in  ac- 
tion on  promissory  note,  see  Plead- 
ing, 7. 

Necessity  of  passing  of,  to  vendee  to 
sustain  actum  by  seller,  see  Sale, 
2. 

Suffleieney  of  title  of  statute,  see 
SUtntes,  8. 

TOLIi  ROADS. 

Extension  of  limits  of  municipality 
over,  see  Eminent  Domain,  i. 

TORT. 

liability  of  stockholders  for  judgment 
founded  on,  see  Corporations,  4,  5. 

TRANSFERS. 

Of  corporate  stock,  see  Corporations,  6. 

TRAP  DOOR. 

Negligence  of  master  as  to,  see  Master 

and  Servant,  8. 
Servant's  assumption  of  risk  of  danger 
from,  see  Juaster  and  Servant,  17. 

TREES. 

Taxation  of  grant  of  right  to  take  tur- 

?}ntine  from  standing  trees,  see 
axes,  4. 

TRESPASS. 

Waiver  of,  see  Election  of  Remedies,  2. 
Right  of  one  assaulted  by  trespasser 
to  defend  himself,  sea  Homidde,  S. 

TRESPASSER. 

Assault  upon,  see  Assault,  2. 
Negligence  toward,  see  Negligence,  5,  6. 

TRIAL. 

Waiver  of  error  in  overruling  demurrer, 
see  Appeal  and  Error,  21. 

Right  to  jury  trial  in  proceeding  to  re- 
voke physician's  license,  see  Jury. 

Necessity  of  trial  and  conviction  in 
court  of  competent  jurisdiction  as 
condition  to  proceedings  by  board 
of  health  to  revoke  physician's  li- 
cense, see  Physicians  and  Surgeons, 
2. 

Conduct  and  disposal  generally. 

1.  Denial  of  a  motion  f^  change  of 
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judge  is  not  error  where  facta  set  out  in  the 
aflidavits  tending  to  show  bias  and  favor- 
itism are  fully  and  completely  denied,  and 
the  falsity  of  the  chains  to  some  extent 
established.  Swan  v.  Talbot,  17:  1066,  94 
Pac.  238,  162  Cal.  142. 
Reception  of  evidence. 

Reversible  error  in  admission  or  ex- 
clusion of  evidence,  see  Appeal  and 
Error. 

Discretion  as  to  order  of  proof,  see  Ap- 
peal and  Error,  16. 

New  trial  because  of  erroneous  admis- 
sion of  evidence,  see  New  Trial.  2. 

2.  It  is  erroneoua  to  permit  a  witness 
to  answer  a  question  callinf;  for  bis  con- 
clusion on  a  matter  within  the  pro'-ince  of 
the  court  or  -  the  jury.  American  Soda 
Fountain  Co.  v.  Hogue,  17:  1113.  119  N.  W. 
339,  —  N.  D.  — . 

3.  A  serious  doubt  as  to  the  admissi- 
bility of  evidence  in  a  criminal  case  should 
be  resolved  in  lavor  of  the  accused.  Garo- 
Inell  T,  State,  17:  agi,  46  So.  138,  —Miss. 

Questions  of  law  and  fact. 

Question  for  jury  as  to  negligence  of 

passenger  in  riding  on  platform, 

see  Carriers,  3. 
Contributory  negligence  of  servant  as 

question  for  jury,  see  Master  and 

Servant,  19. 
Question  for  jury  as  to  sufficiency  of 

mortgagee's  possession  of  premises 

to  complete  foreclosure,  see  Mort- 

ga^,  4. 

Gontributory  negligence  as  question  for 
jury,  see  Negligence,  10. 

Question  for  jury  as  to  whether  stable 
is  a  nuisance,  see  Nuisances,  1. 

SufBcieney  of  plea  to  require  submis- 
sion to  jury  of  issue  sought  to  be 
raised  thereby,  see  Pleading,  19. 

Question  for  court  as  to  reasonableness 
of  requiring  railroad  company  to 
run  trains  over  abandoned  route, 
see  Pleading.  23. 

Question  for  jury  as  to  negligence  in 
failing  to  look  or  listen  for  trains 
before  crossing  track,  see  Railroads. 
7. 

4.  Whether  or  not  the  rupture  of  an  ar- 
tery was  due  to  a  twist  of  the  body  in  at- 
tempting to  avoid  injury  by  an  object 
dropped  on  one's  umbrella  is  for  the  jury, 
upon  evidence  that  the  twist  was  accom- 
panied by  win,  soon  after  which  the  rup- 
ture was  discovered,  and  expert  testimony 
that  it  was  caused  by  the  wrench.  Phila- 
delphia, B.  &  W.  R.  Co.  T.  Mitchell,  17:  974. 
69  Atl.  422.  —  Md.  — . 

5.  Whether  or  not  two  months  is  a  rea- 
sonable time  to  allow  an  attorney  to  pay 
over  money  collected  by  him  for  his  client 
is  a  question  for  the  court.  Goodyear  Me- 
tallic Rubber  Shoe  Co.  t.  Carpenter,  17:  667i 
69  Atl.  180,  —  Vt.  — . 

6.  The  testimony  of  the  attending  phy- 
sician of  an  applicant  for  accident  insur- 
ance, that  he  had  chronic  bronchitis,  should 
not  be  accepted  as  eonclusive  of  breach  of 
17  L.R.A.(N.S.) 


warranty  that  he  had  not  had.  where  thciv 
is  other  evidence  that  his  general  health  «ae 

good.  French  t.  Fidelity  &  C.  Co.  17:  loii, 
115  N.  W.  889,  —  Wis.  — . 

7.  Whether  or  not  gas  fixtures,  steam 
radiators,  a  kitchen  range,  and  window  and 
door  screens,  annexed  by  the  owner  to  his- 
dwelling  house  and  used  with  it.  are  fix- 
tures which  wil!  pass  under  a  mortgage 
of  the  realty,  is  a  question  for  the  jury 
under  proper  instructions.  Hook  v.  Bolton. 
17:699,  85  N.  E.  176,  199  Mass.  244. 

8.  Whether  or  not  a  check  mark  in  the 
space  following  the  word  "except"  in  an  ap- 

Elication  for  insurance,  that  accnsed  bad  not 
ad  a  disease  "except."  was  intended  as  a 
denial  of  the  exception,  or  as  a  waiver  of 
any  answer  thereto,  is  a  question  for  the 
jury.  French  v.  Fidelity  &  C.  Co.  17:  1011, 
115  N.  W.  869,  —  Wis.  — . 

9.  The  purchase  of  a  check  by  the  vice 
president  of  the  bank  on  which  it  is  drawn, 
from  his  relative,  in  the  near  vicinity  of  the 
bank,  without  inquiry  at  the  bank  as  to  tt« 
validity,  procuring  the  blank  check  with 
which  to  make  payment  from  a  hotel,  and 
delivering  it  to  a  stranger  for  delivery  t« 
the  payee  of  the  check,  is  not  sufficient,  as 
matter  of  law.  to  show  notice  of  facts  sufTi 
cient  to  arouse  suspicions  as  to  the  validity 
of  the  paper;  but  the  question  of  pood 
faith  is  for  the  jury.  Matlock  v.  Scheuer- 
man,  17:  747,  93  Pac.  823,  —  Or.  — . 

10.  In  an  action  for  personal  injuries 
sustained  by  one  struck  by  a  street  car 
at  a  crossing  where  the  cars  are  ^nerally 
run  at  a  high  rate  of  speed,  the  question  of 
the  negligence  of  the  street  car  company  is 
for  the  jury.  Morris  v.  St.  Paul  City  R.  Co. 
17:  598,  117  N.  W.  500,  —  Minn.  — . 

11.  ^Vhether  one  struck  by  a  car  at  a 
street  ear  crossing  while  intent  upon  avoid- 
ing a  car  approaching  from  the  opposite  di- 
rection WHS  guilty  of  contributory  negligence 
is  a  question  for  the  jury.  Morris  v.  St. 
Paul  City  R.  Co.  17:  598.  H7  N.  W.  500.  — 
Alinn,  — , 

12.  Tlie  question  of  the  contributory  neg- 
ligence of  one  injured  by  falling  into  an 
elevator  well  when  attempting  to  enter  the 
car  for  transportation  is  for  the  jury  on 
conflicting  evidence  as  to  whether  or  not 
the  conductor,  who  had  just  come  ^--om  the 
car,  left  the  door  open  or  closed.  Wilcox  t. 
Rochester.  17:  741,  82  N.  E.  1119,  190  K.  Y. 
137. 

13.  Whether  an  erasure  appearing  upon 
a  will  duly  admitted  to  probate  was  made 
before  or  after  execution  is  a  question  of 
fact,  to  he  determined  by  the  court  or  jury 
trying  the  issue,  upon  all  the  evidence,  in- 
cluding the  probate,  aided  by  all  reasonable 
presumptions  and  inferences.  8eott  r. 
Thrall,  17:  184,  96  I^c.  563,  —  Kan.  — . 

14.  In  an  action  by  a  homesteader  to  re- 
cover damages  arising  from  the  overflow  of 
his  premises,  due  to  the  wrongful  obstruction 
of  a  natura-  water  way,  the  court  should  de 
fine  the  rights  of  the  settler  in  the  hon»c- 
stead,  and  leave  it  to  thejury  to  detennine 
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'his  iniereat,  and  the  oonsequent  liability  of 
the  wroNgdoer,  from  a  consideration  of  the 
improvements  made,  the  len^h  of  time  the 
Homestead  has  existed,  and  all  other  facts 
t  hat  ^o  to  make  up  its  value.  McI<eod  v. 
Spencer,  17:  958,  95  Pac.  754,  —  Okla.  — . 

15.  What  constitutes  a  reasonable  use, 
by  landowners,  of  watfrs  located  beneath 
their  premises  in  well-defined  strata,  and  up- 
on which  they  are  dependent  for  their  water 
supply,  is  a  question  of  fact,  to  be  deter- 
mined from  the  facts  and  circumstances  of 
each  particular  case.  Erickson  v.  Crooks- 
ton  Waterworks  P.  &  L.  Co.  17:  650,  117  N. 
W.  435,  —  Minn.  — .  (Annotated) 

16.  Id  an  action  brought  against  a  rail- 
road company  by  a  passenger  negligently 

-carried  beyond  his  destination,  the  amount 
-of  damages  to  be  awarded  is  a  question  for 
the  jury  and  should  not  he  withdrawn  from 
its  consideration,  where  there  is  any  evi- 
dence tending  to  establish  a  right  to  re- 
cover. Dalton  V.  Kansas  City,  Ft.  8.  ik  M. 
R.  Co.  17:  iaa6,  96  Pac.  475,  —  Kan.  — . 

17.  In  the  alwience  of  dispute  as  to  the 
facts  attending  a  homicide,  the  question 
whether  or  not  the  provocation  was  suffi- 
cient to  reduce  the  crime  to  manslaughter 
is  for  the  court.  Com.  Faese,  17:  795,  6S 
Atl.  8B1,  220  Fa.  371. 

Direction  of  verdict' 

18.  On  the  trial  of  an  action  to  contest 
the  validity  of  a  will,  when  it  appears  on 
the  face  of  the  will  that  it  was  not  signed  at 
the  end  thereof  as  ref^uired  by  statute,  it 
is  not  error  for  the  trial  judge  to  direct  >■ 
verdict  that  the  writing  is  not  a  valid  will. 
Sears  v.  Sears,  17:  353,  82  N.  E.  1067,  77 
Ohio  St.  104. 

Instracttons. 

Error  in  refusing  requested  instructions, 

see  Appeal  and  Error,  22. 
Estoppel  to  complain  of  instruction  as 

to  damages,  see  Appeal  and  Error, 

20. 

19.  It  is  not  error  to  refuse  instructions 
requested  by  the  carrier  as  to  a  contract 
to  furnish  a  shipper  with  cars,  where  the 
shipper  does  not  rely  upon  a  contract,  and 
its  existence  is  eliminated  from  the  case.  St. 
"Louis,  I.  M.  &  S.  R.  Co.  v.  Ozier,  17:  337, 

110  S.  W.  693,  —  Ark.  — . 

20.  A  requested  instruction  not  required 
by  the  evidence  is  properly  refused.  Morris 
v.  St.  Paul  City  R.  Co.  17:  598,  117  N.  W. 
500,  —  Minn.  — . 

21.  It  is  error  to  submit  to  the  jury  the 
question  of  punitive  damages  in  an  action 
to  recover  for  the  killing  of  a  person  by  a 
railroad  company  where  there  is  nothing  in 
the  evidence  to  warrant  it.  Louisville  Sc  N. 
R.  Co.  V.  McNary,  17:  394,  108  S.  W.  898, 
-  Ky. 

22.  An  instruction  allowing  a  recovery 
against  a  master  if  he  allowed  a  device  to 
become  loose  is  not  erroneous  merely  be- 
cause there  is  no  evidence  that  he  allowed 
it  to  become  loose,  it  being  loose  when  con- 
structed, if  it  is  plain  that  the  word  "be- 
pome"  was  used  in  the  sense  of  "be."  Bum- 
17L.R.A.(N.S.) 


side  v.  Peterson,  17:  76,  96  Pac.  256,  —  Colo. 

23.  An  instruction  defining  "mnnslnii^rh- 
ter"  IB  not  erroneous  in  stating  that  it  is 
necessary,  to  constitute  that  otTonse.  that 
the  circumstances  should  tjike  away  cverv 
evidence  of  cool  depravity  of  heart  or  wan- 
ton cruelty.  Com.  v.  Pae'se,  17;  795,  09  Atl. 
891.  220  Pa.  371. 

Findings  by  court. 

Review  on  appeal,  of  evidence  on  which 
finding  is  Imsed.  see  Appeal  and  Er- 
ror, 22,  23. 

See  also  Appeal  and  Error,  6. 

24.  A  finding  that  a  right  of  way  speci 
fically  described  ia  appurtenant  to  and 
owned  by  the  owner  of  a  tract  of  land  is  one 
of  fact,  and  not  merely  a  conclusion  of  law. 
Corea  v.  Hlguera.  17:  1018,  96  Pac.  882,  153 
Cal.  451. 

25.  A  finding  of  the  court  that  a  stipula- 
tion requiring  a  shipper  to  give  notice  of 
loss  within  ten  days  after  the  nnloadhig  of 

shepp  was  reasonable,  where  the  answer  con- 
tained no  allegation,  and  there  was  no 
proof  on  the  subject,  is  a  mere  conclusion 
of  law;  and  will  be  treated  as  no  finding 
on  the  subject,  the  question  of  reasonable- 
ness being  one  of  fact.  Houtz  v.  Union  P. 
R.  Co.  17:  638,  93  Pac  430.  33  UUh,  175. 

26.  In  an  action  to  quiet  title  to  an  ease- 
ment in  a  ditch  and  the  right  to  use  water 
flowing  therein,  where  the  answer  Inter- 
poses, as  a  defense,  the  statute  of  limitations 
under  Idaho  Rev.  Stat.  1887,  S§  4036,  4037, 
it  is  incumbent  upon  the  trial  court  to  make 
a  finding  upon  such  defense,  unless  a  finding 
thereon  would  not  affect  or  control  the  judg- 
ment or  call  for  a  different  judgment  than 
authorized  by  the  findings  made.  Hailey  v. 
Riley,  17:  86,  05  Pac.  686,  14  Idaho,  481. 

27.  A  finding  that,  unless  the  use  of 
water  conveyed  to  a  town  for  irrigation  and 
domestic  purposes  be  held  to  amount. to  a 
dedication,  private  rights  and  public  accom- 
modation will  be  materially  affected,  and 
that  an  interruption  or  cessation  of  the 
water  supply  will  materially  affect  both 
private  and  public  interests,  is  a  conclusion 
of  law,  rather  than  a  finding  of  fact;  and 
it  is  the  duty  of  the  trial  court  to  find  the 
fact  upon  which  such  conclusion  must  neces- 
sarily rest.  Hailey  v.  Riley,  17:  86,  06  Pac. 
686,  14  Idaho,  481. 

Amendment  or  correction  of  verdict. 

28.  The  trial  court  is  without  authority, 
on  motion  to  reduce  the  amount  of  the  gen- 
eral verdict,  in  an  action  brought  against  a 
carrier  by  a  passenger  negligently  carripd  be- 
yond his  destination,  to  set  aside  a  special 
finding  of  the  jury  as  to  inconvenience,  and 
to  render  judgment  for  the  amount  of  dam- 
ages awarded  by  the  jury  after  deducting  the 
sum  allowed  for  the  inconvenience,  if  there 
is  any  evidence  upon  which  the  finding  could 
liave  been  based  for  any  amount.  Dalton  v. 
Kansas  City,  Ft.  S.  &  M.  B.  Co.  17:  iaa6, 
96  Pac.  476,  —  Kan.  — . 

TRUST  DEED. 
See  Mortgage; 


Digitized  by 


Google 


1374 


TKUST8— WATERS. 


TRUSTS. 

In  propertj  of  iiuolTent  parbienUp  for 

'    crediton,  lee  Putnenbip,  S,  4. 

Validity  of  bequest  in  tnut,  Me  Per- 
petuitiee,  3. 

1.  A  tnutae  who  hu  never  glTen  the 
braid  required  hj  the  order  appointing  him 
is  without  authority  to  execute  a  deed  of 
trust  on  land  forming  part  of  the  trust  es- 
tate. Taller  T.  FewuaoB,  17:  lais,  02  S.  B. 
466y  —  W.  Va.  — . 

8.  None  of  the  benefleiarioe  under  a 
deed  conveyinir  huid  for  the  nuintenanoe  of 
a  family  has  any  distinct  or  separable  in- 
terest in  the  property,  durinR  the  existence 
of  the  trust,  which  he  can  cnarge  or  alien. 
Talley  v.  Ferguson,  17:  1215,  02  S.  E.  4S6, 
—  W.  Va.  — . 

3.  A  grant  for  the  use  and  benefit  of  a 
wife  and  children,  which  by  its  terms  is  de- 
clared to  be  a  provision  for  the  family,  will 
be  construed  as  conferring  a  life  estate  up- 
on the  wife,  with  remainmr  to  the  children, 
if  there  are  manifest  indications  which  rea- 
sonabiy  support  such  a  construction,  so 
that  after-born  children  may  take,  and  so 
that  the  life  tenant  may  have  suiTicient  in- 
come to  support  the  children.  Talley  v. 
Ferguson,  17:  12x5,  82  S.  E.  456.  —  W.  Va. 
— .  (Annotated) 

TITRNPIKE  COMPANY. 

Extending  limits  of  municipality  to  in- 
clude road  and  tollgatea,  see  Emi- 
nent Domain,  5,  6. 

TURPENTINE. 

Taxation  of  grant  of  right  to  take  tur- 
pentine from  standing  trees,  see 
Taxes,  4. 

UNBORN  CHILDREN. 

Right  to  take  under  grant  for  support 
of  wife  and  children,  see  Trusts,  8. 

UNDUE  INFLUENCE. 

Presumption  of,  see  Evidence,  5. 
Evidence  to  show,  see  Evidence,  40. 

UNFAIR  OOHPETITION. 

One  other  than  the  <Higinal  patentee 
manufacturing  repair  parts  for  a  machine 
the  patent  on  which  has  expired  need  not 
place  thereon  anything  to  indicate  their  ori- 
(pn,  where  there  is  no  attempt  to  palm  them 
off  as  made  by  the  patentee.  Bender  v.  En- 
terprise Mfg.  Co.  17:  448,  160  Fed.  641.  S4 
C.  C.  A.  3SS.  (Annotated) 

UNIFORMITY. 

Of  license  or  occupation  tax,  see  Li- 
cense. 

USER. 

User  as  evidence  of  dedication,  see  Dedi- 
cation, 2-4. 

VACCINATION. 

Requiring  vaccination  as  condition  of 
right  to  attend  public  sohooli,  see 
Schools. 
17LJLA.(X.S.) 


VARIANCE. 

See  Evidcnoe,  68. 

VENDOR  AND  PUROHCASEB. 

Wliat  oottstitntea  fraud  justifyii^  set- 
ting aside  of  sale  of  remainder,  see 
Fraud  and  Deceit,  2. 
Taxation  of  emtracts  sale  in  handa 
oi  referee  afHioiiited  to  seU  real  es- 
tate for  paitUiOB,  tee  Tubs,  S»  t. 

VERDICT. 

Direction  of,  see  Trial,  IB. 

Amendment  or  oorrection  of  vadict,  see 

Trial,  28. 

VOLUNTEER. 

Liability  of  master  tar  injury  to  toIub- 
teer  servant,  see  Ifaoter  and  Serr- 
ant,  11,  12. 

WAIVER. 

Of  error,  see  Appeal  and  Error,  21. 

Of  claim  against  carrier  for  loss,  see 

Carriers,  14. 
Of  trespass  for  entering  upon  land  and 

eutting  timber,   see   Election  of 

Remedies,  2. 
Of  provision  in  insurance  policy,  eee 

Insurance,  20. 
Of  defense  by  failure  to  idead  it,  see 

Pleading,  17. 

WARNING. 

Duty  of  master  to  warn  senrant,  see 
Master  and  Servant,  7. 

WARRANTY. 

In  insurance  policy,  see  Insurance.  2-6. 
By  agent  in  making  sale,  see  Principal 
and  Agent,  1. 

WATERS. 

Dedication  of  water  to  public  use,  see 
Dedication,  1-6 ;  Estoppel,  3 ; 
Trial,  27. 

Condemnation  of  Intangible  rights  of 
riparian  owner,  see  Eminokt  Do- 
main, 1, 

Injunction  to  prevent  interference  wilh 
hunting  on  navigable  waters,  see 
Injunction,  3. 

Question  for  jury  as  to  reasonableness 
of  use  of  subterranean  waters  by- 
landowners,  see  Trial,  15. 

Obstmctlob ;  overflow. 

Overflow  of  lands  of  homesteader,  see 
Damages.  IS:  Trial,  14. 

1.  A  homesteader  upon  public  land  pro- 
ceeding lawfully  to  perfect  his  title  is  en- 
titled to  compensation  for  injury  done  to 
the  premises  due  to  overflow  because  of  the 
wrongful  obstruction  of  a  natural  water 
way;  but  the  measure  of  damages  is  not 
the  same  as  if  he  owned  the  land  in  fee 
simple.  Mclieod  v.  Spencer,  17:  958,  OS  We. 
754,  —  Okla.  — .  (AnnoUted) 
Prior  appropriation;  Irrigation. 

2.  Water  applied  to  a  desert  entry  for 
the  purpose  of  reclaiming  the  same  does 
not  become  inseparable  therefrom,  and  may 
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be  conveyed  separate  and  apart  fron  a  con- 
veyance of  the  land.  Hailey  t.  Biky.  17: 
86.  9S  Pac.  686,  14  Idaho,  481. 

3.  The  owner  of  a  prior  right  to  make 
direct  application  of  appropriated  water  to 
irrigation  purposea  duriiw  the  irri^tion 
season  may,  to  the  extent  of  bit  priority 
in  volumn  and  time,  store  it  for  later  tiae. 
Seven  Lakes  Reservoir  Co.  v.  New  Ixtveland 
&  G.  Irrig.  A  L.  Co.  17:  3x9,  93  Pac.  485,  40 
Colo.  382.  (Annotated) 

4.  A  grantee  of  land  containing  an  ar- 
tesian well,  whose  conveyance  is  expressly 
made  subject  to  the  rights  of  persons  who 
had  been  granted  rights  in  the  water,  can- 
not deprive  such  persons  of  their  rights, 
althou{^  the  well  is  fed  entirely  by  percola- 
tion. Charon  v.  Clark,  17:  647, 96  Pac  1040, 
—  Wash.  — .  ('Annotated) 

6.  Grantees  of  specific  quantities  of 
water  flowinc  from  an  artesian  well  take  in 
the  order  of  the  grants,  so  tliat  the  first 
f^rantee  will  be  entitled  to  the  entire  quanti- 
ty granted  to  him,  although  the  aggregate 
amount  granted  exceeds  the  supply.  Charon 
V.  Clark,  17:  647,  96  Pac.  1040,  —  Wash.  — . 

6.  A  water  company  engaged  in  sup- 
plying the  inhabitants  of  a  city  with  water 
for  domestic  and  municipal  purposes  should 
not  be  limited  in  the  use  of^  artesian  water 
so  as  not  to  lower  the  head  of  water  in  the 
well  of  a  private  owner,  more  than  50  feet 
from  the  surface,  beyond  which  point  artifi- 
cial power  is  necessary  for  pumping,  if  it 
is  reasonably  necessary  for  the  water  com- 
pany, in  order  to  supply  the  municipality 
with  water  for  such  purposes,  to  reduce  the 
head  of  water  below  that  point.  Erickson  v. 
Crookston  Waterworks  P.  &  L.  Co.  17:  650, 
117  N.  W.  436,  —  Minn.  — . 

7.  That  water  is  pumped  by  a  corpora- 
tion from  an  artesian  basin  for  the  purpose 
of  supplying  the  inhabitants  of  a  city  with 
water  for  domratic  purposes  does  not  con- ' 
stitute  an  artificial  taking,  as  distinguished 
from  the  right  enjoyed  by  private-well  own- 
ers, but  both  stand  upon  the  same  basis, 
subject  to  the  rule  of  correlative  rights. 
Erickson  v.  Crookston  Waterworks  P.  A  L. 
Co.  17:  650,  117  N.  W.  436,  —  Minn.  — . 
Maintenance  of  artificial  condition. 

8.  A  canal  company  which,  undir  stat- 
utory authority,  lias  constructed  and  main- 
tained for  more  than  forty  years  a  channel 
to  feed  the  waters  of  a  lake  into  its  canal, 
may  abandon  and  close  the  channel,  thereby 
causing  the  water  of  the  take  to  seek  its 
former  outlet,  without  liability  for  conse- 
quential injuries  to  lands  not  abutting  on 
the  channel,  but  which  had  been  relieved 
by  it  from  a  burden  which  they  formerly 
bore.  Lake  Drummond  Canal  ft  W,  Co.  v. 
Bumham,  17:  945,  60  S.  E.  650.  147  N.  C. 
41.  (Annotated) 

Water  Bnpply:  rates. 

See  also  supra,  0.  7. 

0.  An  ordinance  autborixing  the  turn- 
ing off  of  water  upon  failure  to  pay  the 
lents  does  not  give  a  Hen  af{ainst  the  prop- 
ertv,  so  as  to  permit  the  city  to  refuse  to 
17  LJIJ1.(N.S.) 


turn  on  the  water  at  the  request  of  a  pur- 
chaser from  the  delinquent  consumer  until 
the  arrears  are  paid.  Covington  v.  Ratter- 
n»«n,  17:  gas.  108  S.  W.  297,  —  Ky.  — . 

10.  A  municipal  corporation  cannot, 
without  statutory  authority,  compel  the 
purchaser  of  property  to  pay  rents  for  wa- 
ter consumed  by  his  yendor,  as  a  condition 
to  furnishing  hfa  building  a  supply  from  its 
water  system.  Oniagtim  v.  Ratterman,  17: 
933,  108  a  W.  B87,  —  Ky. 

WAY. 

See  Easement*. 

WHARVES. 

Liability  for  injury  from  eollapae  of, 
see  Negligence,  4. 

WlliliS. 

Error  in  excluding,  in  will  contest,  tes- 
timony as  to  contents  of  former 
will,  see  Appeal  and  Error,  27. 

Note  payable  only  if  collected  in  life- 
time of  payee,  as  attempt  to  dis- 
pose of  property  at  death,  see  Bills 
and  Notes,  1. 

Agreement  not  to  contest  will  as  con- 
sideration for  promise  of  share  in 
estate,  see  Contracts,  8. 

Contract  as  to  division  of  estate  be- 
tween next  of  kin,  in  compromise 
of  contest,  see  Contracts,  9;  8pe- 
dflc  Performance,  1. 

Preenmntion  from  fact  of  probata  M 
will,  see  Evidence,  7,  8. 

Presumption  of  undue  influence,  see 
Evidence,  S. 

Burden  of  explaining  erasure  in  will, 
see  Evidence,  7. 

Expert  evidence  as  to  erasures  in  wills, 
see  Evidence,  31. 

Admissibility  in  evidence  of  statements 
made  by  attorney  or  testator  dur- 
ing preparation  of,  see  Evidence,  37. 

Evidence  of  provisions  of  former  will, 
in  contest  on  ground  of  undue  in- 
fluence, see  Evidence,  40. 

Effect  of  finding  of  will  on  prior  ap- 
pointment of  administrator  in 
other  coupty,  see  Executors  and 
Admi  nistrators. 

Bight  of  member  of  mutual  benefit  so- 
ciety to  dispose  by  will  of  certifi- 
cate, see  Insurance,  24. 

As  to  validity  of  remainders,  see  Per- 
petuities. 

Question  for  jury  as  to  time  when  era- 
sure in  will  was  made,  see  Trial, 
13. 

Directing  verdict  in  will  contest,  see 
Trial,  18. 

Testamentary  character. 

1.  A  letter  written  by  a  man  sentenced 
to  death,  three  days  before  the  execution,  to 
his  daughters,  stating  that  he  made  two  of 
them  a  deed  to  the  lu>use  and  lot,  and  that 
he  did  not  want  them  to  have  any  trouble  - 
over  it,  and  did  so  because  of  their  attention 
to  their  mother,  may  be  probated  as  a  will 
sulftcient  to  pass  title  to  the^ropertv. 
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Milam  v.  Stanley,  17:  iia6,  lU  S.  W.  296, 
—  Ky. — .  (Annotated) 
Execntlon. 

Invalidity  of  will  not  executed  as  re- 
quired by  statute,  see  Statutes,  9. 

2.  A  statutory  requirement  that  a  will 
shall  be  in  writing,  and  may  be  hand  writ- 
ten or  type  written,  does  not  render  a  will 
invalid  because  it  is  partly  in  print.  Sears 
V.  Hears,  17:  353,  82  N.  E.  1007,  77  Ohio  St. 
104. 

3.  A  will  written  by  the  testatrix  upon 
a  printed  blank  form  containing  a  testi- 
monium clause  with  blanks  for  the  name  of 
the  place  and  the  date  of  execution,  which 
she  tills  out,  and  followed  by  a  blank  line 
for  the  signature  of  the  maker,  which  she 
leaves  blank;  with  her  name  written  in  the 
attestation  clause,  in  a  blank  left  for  the 
name  of  the  maker,  is  not  signed  at  the 
end  thereof,  in  compliance  with  a  statutory 
requirement,  although  the  testatrix  may 
have  intended  such  act  as  a  Bi<^ing.  Sears 
V.  Sears,  17:  353,  82  N.  E.  1067,  77  Ohio  St. 
104.  .  (Annotated) 
Construction  generally. 

4.  The  language  of  a  will  controls 
where  a  latent  ambiguity  in  its  terms  is 
established  by  parol  testimony  which  itself 
serves  to  explain  and  remove  the  ambiguity. 
Modern  Woodmen  of  America  v.  Puekett, 
17:  1083,  94  Pac  132,  —  Kan.  — . 
£8UteB  tall. 

5.  A  devise  to  testator's  children  aifd  to 
their  personal  and  lawful  heirs,  share  and 
share  alike,  creates  a  fee  in  the  children, 
and  the  words  "personal  and  lawful  heirs" 
are  not  equivalent  to  "heirs  of  the  body" 
so  as  to  create  an  estate  tail.  Webbe  v. 
Webbe,  17:  1079,  84  N.  E.  1054,  234  III.  442. 

mriNDOW  SHADES. 

As  fixtures,  see  Fixtures. 

WITNESSES. 

Sufficiency  of  bill  of  exceptions  to  raise 
question  as  to  cross-examination  of, 
see  Appeal  and  Error,  8. 

Review  of  trial  court's  decision  as  to 
competency  of,  see  Appeal  and  Er- 
ror, 14. 

Competency  of,  to  express  opinion,  see 
Evidence,  28,  29,  31,  32. 

1.  The  possible  interest  of  a  prospective 
heir  of  a  living  person  is  not  sufficient  to 
disqualify  him  as  a  witness  in  a  proceed- 
ing to  settle  the  rights  of  heirs  ol  mm 
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claimed  to  be  the  wife  of  such  peraon  to 
share  in  the  community  property  after  bet 
death.  Sloan  v.  Wmt.  17:  960,  96  Pae.  au, 
—  Wash.  — . 

2.  It  is  not  error  to  permit  a  witaun 
whose  name  was  not  indorsed  on  the  ia- 
dictment  to  testify  for  the  state  in  a  erim- 
inal  ease.  State  v.  Henderson,  17:  tioo,  110 
S.  W.  1078,  212  Mo.  208. 

WOMEN. 

Annexing  to  city  property  of  womaa 
without  opportunity  to  protest 
against  proceedings,  see  ConeUto- 
tional  Iaw,  3. 

WRIT  AND  PROCESS. 

Summary  nrooeas  to  compel  presenU- 
tion  of  claims  before  bankruptcy 

court,  see  Bankruptcy,  1. 
Due  process  in  service  on  domestic  cor- 
porations by  publication,  see  Con 
stitutional  law,  15. 

1.  Jurisdiction  of  a  defendant  in  a  par 
tition  suit  is  not  acquired  by  publication 
of  a  summons  in  which  the  middle  ioituJ 
of  his  name  is  erroneously  stated.  D'Autrt 
mont  v.  Oavloid,  17:  236,  110  N.  W.  35i. 
104  Minn.  1*65. 

2.  Though  the  failure  to  insert  the  mid- 
dle initial  of  the  defendant's  name  in  ■ 
summons  where  service  is  made  by  publics 
tion  mi|fht  not  be  fatal  error,  the  use  of « 
wrong  initial  will  not  confer  jurisdictioB 
over  the  real  party  defendant.  D'Autre- 
mont  V.  Gaylord,  17:  236,  116  K.  W.  357. 
104  Minn.  165. 

3.  Errors  and  defects  in  tbe  proceeding 
taken  to  obtain  jurisdiction  of  nonresi- 
dents, of  a  nature  tending  to  mislead  sod 
prejudice  the  defendant,  are  fatal  to  tlie 
jurisdiction  of  the  court.  lyAutremont  v. 
Gaylord,  17:  336,  116  N.  W.  357,  104  Mini- 
166. 

WRIT  OP  ERROR. 

See  Appeal  and  Error. 

X-RAY. 

Liability  of  physician  for  injury  n- 
suiting  from  use  of,  on  patient,  sm 
Physicians  and  Surgeons  6,  7. 

YOITNO  WOMEN'S  CHRISTIAN  AS- 
SOCIATION. 

S»inption  of,  fn»n  snooeBaioB  tax,  n* 

l^flB,  19. 
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